Texas Historical Statutes Project

1918 SUPPLEMENT TO
VERNON'S CIVIL AND CRIMINAL STATUTES
VOLUME 1

Annotated Civil Statutes (Articles 1 to 4607V2d)

This project was made possible by the
Texas State Law Library.




SUPPLEMENT

TO

VERNON'S
TEXAS CIVIL AND CRIMINAL
STATUTES

EMBRACING ALL LAWS OF GENERAL APPLICATION PASSED AT THE
SECOND AND THIRD CALLED SESSIONS OF THE 33p, AND THE
REGULAR AND CALLED SESSIONS OF THE 34tu AND 35TH
LEGISLATURES, EXCEPT SUCH OF THE LAWS
AS WERE CARRIED INTO VERNON'S
CRIMINAL STATUTES OF 1916

ANNOTATED

WITH HISTORICAL NOTES AND NOTES OF DECISIONS

IN TWO VOLUMES

VOLUME 1
CIVIL STATUTES, Trrres 1 o 67A

KANSAS CITY, MO.
VERNON LAW BOOK COMPANY
1918



CopYRIGHT, 1918
BY
VERNON LAW BOOK.CO.

(1 Supp.VERN.TEX.C1V.& CR.) ’



PREFACE

THE publisher of Vernon’s Sayles’ Civil Statutes of 1914 and Vernon’s Crimi-
nal Statutes of 1916 presents, in two volumes, a combined Supplement con-
tinuing to date those publications, with their various features. All laws of
general application enacted by the second and third called sessions of the
33d Legislature, and by the 34th and 35th Legislatures, and all of the called
sessions thereof, except such laws as were carried into Vernon’s Criminal
Statutes of 1916, have been included in the Supplement. The new laws have
been classified in accordance with the scheme of division adopted by the re-
visions of 1911. New provisions, which amend or supersede existing laws,
are given the same numbers in the Supplement that the old laws bore in the
original editions. Entirely new provisions are given lettered numbers, and
placed in the titles and chapters to which their subject-matter relates. Notes
and references have been made under article headings calling attention to new
legislation affecting, but not directly amending or superseding, the old pro-
visions. Thus the reader who has found a provision in the former editions
may follow the article number into the Supplement, and will know at once
whether any change has been made in the statute law on the matter in hand.
. If the article number is either omitted from the Supplement or is included
for some other purpose, but contains no text or text note, he knows at once
that no change has been made by the Legislature as to that subject-matter.

The annotations have been continued on the plan of the former editions
down to and including 194 Southwestern Reporter. To facilitate ready refer-
ence from the old edition to the Supplement, the notes have been given the
same numbers as they bore in the original edition.

The text of the new law is a literal copy of the published Session Laws.
What may appear to be typographical errors in this work will be found on
examination of the Session Laws to be an exact copy of the law as enacted
and published.

A separate index and table of statutes have been prepared for each branch
of the statute law, conforming to the plan of the original editions. The val-
uable matter in the appendix of the original editions has been continued in
the Supplement.
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SUPPLEMENT TO VERNON’S SAYLES’
ANNOTATED CIVIL STATUTES

OF THE

STATE OF TEXAS

TITLE 1

ADOPTION
Art. Art.
1. How heir adopted. 5. Right of adopted child to support, etc.

2. Rights of adopted heir.

Article 1. [1] How heir adopted.

Cited, Mellville v. Wickham (Civ. App.) 16% S. W. 1123; Masterson v. Harris (Sup.)
174 S. 'W. 570.

Nature of relation.-——Adoption is unknown to the common law, and is purely statu-
tory. Thompsan v. Waits (Civ. App.) 159 S. W. 82.

Agreement for adoption—Sufficiency.—Instrument executed by husband and wife hav-
ing no children, attempting to adopt a child, held ineffective, where it provided that he
should be only a coheir with their other legal heirs. Thompson v. Waits (Civ. App.) 159
S. W. 82.

Civil and common law.—Adoption was unknown at common law. Harle v. Harle
(Civ. App.) 166 S. W. 674.

Since adoption did not exist at common law, the adoption statutes ingrafted upon
the law of the state the provisions of the civil law on the subject, as well as its con-
struction of the law thereon. Id.

Construction of statute.—The legislative inténtion in enacting the adoption statutes
should be determined by giving to the words therein their ordinary meaning. Harle v.
Harle (Civ. App.) 166 S. W. 674.

Rights as to community property—Rights of children of adopted child.—See Harle v.
Harle (Civ. App.) 166 S. W. 674.

Birth of issue as affecting will.—See Evans v. Evans (Civ. App.) 186 S. W. 815.

Art. 2. [2] Rights of adopted heir,
Cited, Mellville v. Wickham (Civ. App.) 169 S. W. 1123,

Inheritance by adopted child.—Instrument executed by husband and wife having no
children, attempting to adopt a child, held ineffective, where it provided that he should
be only a coheir with their other legal heirs. Thompson v. Waits (Civ. App.) 159 S.
W. &2,

An adoption merely places the adopted child on the same footing as the foster par-
ent’s other children, leaving! such parent free to dispose of his property by will as he
may desire. Masterson v. Harris (Sup.) 174 S. W. 570, answer to certified quéstions
conformed to (Civ. App.) 179 S. W. 284,

In an action for partition, evidence held not to sustain a finding that a decedent,
adopting a child of his intended wife, intended that she should take, either under his will
or upon his intestacy, equally with his own children. Masterson v. Harris (Civ. App.)
179 8. W. 284,

In action for partition, held, on the pleadings, that proof that decedent had intended
that an adopted child, through whom plaintiff claimed, should have the same interest
in his estate as his own children, did not authorize judgment for plaintiff. Id.

An adopted heir, upon the death of the adopting party, becomes entitled, if living, to
an interest i all the property of which he may die intestate. Ewvans v. Evans (Civ.
App.) 186 S. W. 815.

The law of adoption applies only to heirship and the right to maintenance and sup-
port, giving full rights of inheritance, and brings him within general laws of descent and
distribution. State v. Yturria (Civ. App.) 189 S. W. 291.

Children of adopted child.—In view of articles 1, 2, and 5, held that the children
of an adopted child may take the same as natural children under article 2469. Harle v.
Harle (Civ. App.) 166 S. W. 674,

As working revocation of will.—Child adopted by testator subsequent to the execution
of his will was not a child within articles 7866, 7867, making the birth of an after-born
child a revocation of the will, and not entitled to inherit any of testator’s property. Ev-
ans v. Evans (Civ. App.) 186 S. W. 815.

Exemption of property from inheritance taxes.—Under Inheritance Tax Law, art.
7487, property passing by testator’s will to his adopted children was exempt, in view of
this article. State v. Yturria (Civ. App.) 189 S. W. 291,

Art. 5. Right of adopted child to support, etc.

Rights in community property of children of adopted child.—See Harle v, Harle (Civ.
App.) 166 S. W. 674.
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Art. 10 AFFIDAVITS, OATHS AND AFFIRMATIONS (Title 2

TITLE 2
AFFIDAVITS, OATHS AND AFFIRMATIONS
Art. Art.
10. Oaths, etc., generally, who to admin- 12. All affidavils must be in wriling and
ister. signed.

11. Affidavit may be by agent or attorney. 13. Officers authorized to take affidavits.
Article 10. [4] [4] Oaths, etc., generally by whom administered.

Interest of notary.—Under this article, in a suit for injunction, affidavit of president
of plaintiff bank in support of petition held not void because made before a notary pub-
lic who was cashier of bank. Schaefer v. First Nat. Bank, Bay City (Civ. App.) 189 S.
‘W. b556.

Justice of the peace.—A justice of the peace is authorized to take afiidavits. Millner
v. State, 75 Tex. Cr. R. 22, 169 S. W. 899.

Art, 11, [5] [5] Affidavit may be made by agent or attorney.

Knowledge of facts.—Aflidavits required in the course of pleadings or for the obtain-
ing of writs or special process, if made either by a party seeking relief or by his agent
or attorney, should be on the knowledge of affiant as to the truth of the facts. Abilene
Independent Telephone & Telegraph Co. v. Southwestern Telegraph & Telephone Co.
(Civ. App.) 185 S. W. 366.

Art. 12. [6] [6] All affidavits must be in writing, and signed.

Necessity of date.—The jurat to the verification of plaintiff’s petition held sufficient,
though undated. Order of Aztecs v. Noble (Civ. App.) 174 S. W. 623.

Definition of ‘‘affidavit.”’—An ‘“affidavit’ is an oath reduced to writing. Marsden v.
Troy (Civ. App.) 189 S. W. 960.

Art. 13. [7] [7] Officers authorized: to take affidavits.

Authority of attorney of Interested party.—Affidavits accompanying a motion for new
trial may not be sworn to before defendant’s counsel. Burnett v. State, 73 Cr. R.
477, 166 S. W. 581; Gordon v. State, 72 Cr. R. 285, 162 S. W. 522; Pope v. State
(Cr. App.) 179 S. W. 874; McDonald v. State (Cr. App.) 179 S. W. 880; Sanford v. State
(Cr. App.) 185 8. W. 22; Holloway v. State (Cr. App.) 193 S. W. 145; Savalla v. State
(Cr. App.) 194 8. W. 829,

That a pleading was verified by a party before one of his attorneys in the case was
not ground for sustaining a special exception thereto. Coody v. Shawver (Civ. App.) 161
8. W. 935.

An affidavit for a writ of sequestration was not defective because it was sworn to
before plaintiff’s attorney as a notary public. Power v. First State Bank of Crowell
(Civ. App.) 162 8. W. 416.

Attorney of record for party held authorized to administer oath to an affidavit to his
client. Forest Oil Co. v. Wilson (Civ. App.) 178 S. W. 626.

The affidavit introduced by the state should not be considered, the oath thereto being
taken by counsel for the state. Melton v. State (Cr. App.) 182 S. W. 289.

A motion for continuance may not be sworn to before one of the defendant's attor-
neys, and if objected to on this ground, will be stricken from the record. Hall v. State
(Cr. App.) 185 S. W. 574.

Officer In other state.—An affidavit in lieu of an appeal bond sworn to before the
judge of a county court of another state is defective. Rounds v. Coleman (Civ. App.)
179 8. W. 530.
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TITLE 2A
AGRICULTURE
Chap. Chap.
5. Farmers’ county library. 7. Farmers' co-operative societies.

6. Co-operative demonstration work.

CHAPTER FIVE

FARMERS’ COUNTY LIBRARY

Article 14xx.
See Arts. 149814-149814s, post.

CHAPTER SIX
CO-OPERATIVE DEMONSTRATION WORK

Article 14zzz. Canning demonstration work.—The commissioners
courts of the respective counties of this State may and they are hereby
authorized and empowered to appropriate and use under such rules and
regulations as they may prescribe any sum or sums of money not to ex-
ceed fifteen hundred ($1500.00) dollars per year for the canning demon-
stration agent in their respective counties along the same lines as this
work is and may be conducted by the Agricultural and Mechanical Col-
lege and may conduct such work jointly in their respective counties with
the agents and representatives of the Agricultural and Mechanical Col-
lege upon such terms and conditions as may be agreed upon between the
agents of the Agricultural and Mechanical College and the commission-
ers court. [Act May 19, 1917, 1st C. S., ch. 35, § 1.]

Took effect 90 days after May 17, 1917, date of adjournment.

CHAPTER SEVEN
FARMERS CO-OPERATIVE SOCIETIES

Art. Art.

14%. Corporations may be created. 141e. Assets; payment of contributions;
141a. Locality of operation; public funds rights of certificate holders before
not to be used in organizing so- payment; notes.
cieties; joint agencies. 141%f. Powers.
14%b. Incorporation proceedings. 14%g. Membership.
1414c. Charter fees; filing charters, amend- 1415h. Membership certificates not trans-
ments, etc.,, with Secretary of ferable; withdrawal.
State; approval of Attorney Gen- 14%i. Liability of members; waiver of ex-
eral; filing charters, etc.,, with emption.
county clerk; certified copies. 141%j. Forms to be prepared by Attorney
14%d. Purposes of corporations; franchise General.

tax; statements; surplus.

Article 14%4. Corporations may be created.—That private corpora-
tions may hereafter be incorporated for the purpose of enabling those
engaged in agricultural pursuits to co-operate with each other for the
purposes named in this Act. Only those engaged in agricultural pur-
suits can become incorporators of or members of Societies chartered
under this Act.

Each corporation chartered hereunder shall contain as a part of its
name these words, “Farmers’ Co-operative Society.” No. 1. Pro-~
3



Art. 1414 AGRICULTURE (Title 2A

vided, persons not engaged in agricultural pursuits may be permitted
to contribute an amount not in excess of one-third the outstanding work-
ing capital of the society. [Act April 4, 1917, ch. 193, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 1415a. Locality of operation; public funds not to be used in
organizing societies; joint agencies.—Corporations chartered hereunder
shall be purely local in their character, shall confine their activities,
business operations and membership to the community in which they
are located, and in no event to extend beyond the territory surrounding
the town, village or city designated as the place of business of the cor-
poration, provided that no public funds appropriated to any department
of State Government, or to any State Institution shall be used in organ-
izing any societies or corporations mentioned in this Act. Provided,
that corporations incorporated hereunder may join with other corpora-
tions incorporated under this Act in establishing and maintaining joint
agencies for the accomplishment of the purposes for which they are in-
corporated. [Id., § 2.]

Art. 14%4b. Incorporation proceedings.—Those desiring to form
corporations hereunder shall, in the exercise of the rights herein grant-
ed and subject to the limitations herein provided, prepare and file their
charters under the General Corporation Laws of this State, which said
corporation laws shall govern them except where in conflict with the
provisions of this Act, and then in such instances this Act shall govern.

[1d., § 3.]

Art. 1414c. Charter fees; filing charters, amendments, etc., with
Secretary of State; approval of Attorney General; filing charters, etc,
with County Clerk; certified copies.—The Secretary of State shall, in-
stead of the statutory fees charged for filing charters, charge for filing
charters and amendments to charters of corporations incorporated here-
under the sum of Ten Dollars for each charter and amendment thereof.
Charters, amendments to charters and all by-laws must be filed in the
office of the Secretary of State, and must first before being filed be ap-
proved by the Attorney General. Copies of the charter and by-laws
properly certified to by the Secretary of State shall also be filed in the
office of the County Clerk of the county in which is located any Society
which is incorporated hereunder, but need not be recorded by the Coun-
ty Clerk but shall be kept by him subject to inspection of any person
interested. The Secretary of State shall, in furnishing the corporation
certified copies of charters, amendments and by-laws, furnish to the
Society two certified copies of each, one for the files of the Society and
one to be filed in the office of the County Clerk. [Id., § 4.]

Art. 1415,d. Purposes of corporations; franchise tax; statements;
surplus.—Corporations chartered hereunder shall be purely co-opera-
tive, and not for profit, and shall not be required to pay any annual
franchise tax,.but shall nevertheless make a statement of their assets
and liabilities to the Secretary of State, showing the condition of their
affairs, in such form as may be prepared for the Secretary of State by
the Attorney General. Such Societies may, by their Directors in ac-
cordance with their by-laws pass their profits to the surplus fund or di-
vide the same among the members of the Society in proportion to the
respective contributions in cash to the working capital of the corpora-
tion, and patronage of their members. [Id., § 5.]

Art. 1474e. Assets; payment of contributions; rights of certificate
holders before payment; notes.—Corporations chartered hereunder
shall have property of not less than Five Hundred Dollars in value,
which may be cash, property or notes acceptable to the Board of Direc-
tors; provided, however, that no membership certificates shall be is-

4



Chap. 7) AGRICULTURE Art. 14141

sued for subscriptions in the form of notes until such notes have been
paid in full, principal and interest, and the holders of membership cer-
tificates for which cash or property has not been paid, while entitled to
vote in the management of the affairs of the corporations shall not be
entitled to share in its dividends nor in a distribution of any assets un-
til such notes are paid in full. However, they may become borrowers
from the corporation under the provisions of this Act and the by-laws
adopted hereunder. Such notes shall be construed to be valid subscrip-
tion contracts, and shall be the property of the corporations chartered
hereunder for any and all purposes. [Id., § 6.]

Art. 1414f. Powers.—Corporations chartered under this Act shall
have authority to borrow money and discount notes to an aggregate
amount not in excess of five times the working capital of the corpora-
tion; such corporations shall have the right to loan their funds to mem-
bers only upon such terms and such security, if any, as may be provid-
ed in their by-laws; they shall also have the right to act as the co-opera-
tive selling and purchasing agents of their members only, and may
for their members sell any and all agricultural products, and for their
members purchase machinery and all supplies of any kind or charac-
ter, including the purchase of fire, livestock, hail, cyclone and storm
insurance for its members in the event of purchasing insurance for its
members, however, the corporation shall have authority to be, and shall
be appointed and licensed as, the agent of the insurance companies, and
the commissions so received by it shall be a part of the corporate funds
of the company; they shall also have authority to own and operate
such machinery and instrumentalities as may be necessary in the pro-
duction, harvestirg, and preparation for market of farm and ranch prod-
ucts. [Id., §7.] '

Art. 1434g. Membership..—Membership in Societies incorporated
under this Act can be obtained only by election thereto at the time of the
organization of the Society by the organizers thereof, or by the Board of
Directors of such Society when organized under such rules and limita-
tions as may be made in the by-laws. Members shall each have one vote
only in the management of the affairs of the corporation. Members may
be suspended or expelled for misconduct under such rules and regula-
tions as may be prescribed, in the by-laws. In case of expulsion the
Society shall return to the member at such time as may be fixed in its
by-laws an amount equal to the money value of the amount contributed
by such member to the working capital of the society. [1d.,-§ 8.]

Art. 1414h. Membership certificates not transferable; withdrawal.
—Membership certificates shall not be transferable, but members shall
have the right of withdrawal under such rules and regulations as may be
adopted by the Society in its by-laws. In case of withdrawal the society
may return to the member an amount equal to the money value of the
grgo]unt contributed by him to the working capital of the society. [Id.,

Art, 14741, Liability of members; waiver of exemption.—Unless
otherwise provided, the members of a corporation chartered hereunder
shall not be responsible to the corporation, or to its creditors, in excess
of the membership shares subscribed by them, and when such shares are
paid for their liability shall cease; provided, however, that the associa-
tion may, in its by-laws, make each member responsible for an additional
amount equal to 100 per cent. of the shares owned by a member, payable
upon assessment of the Board of Directors for the payment of the debts
and obligations of the corporation; And may provide in like manner
that members may waive their right to claim personal property exempt
from seizure for debt as against debts and obligations due to the society;
but in all such instances such liability must be plainly provided for in

3



Art. 14143 AGRICULTURE (Title 2A

the by-laws, which by-laws in this and all other instances must be signed
by the member. [Id. § 10.]

Art. 1474j. Forms to be prepared by Attorney General.—Appropri-
ate forms of charter, charter amendments, by-laws, rules and regula-
tions and annual reports to the members, and such other forms as may
be necessary to make this Act effective, shall be prepared by the Attor-
ney General of the State and filed with the Secretary of State who shall
cause same, together with copy of this Act, to be published and distrib-
uted among the citizens of the State who may be interested. [Id,, § 11.}

6
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TITLE 4
AMUSEMENTS—PUBLIC

Article 22. Defining places of public amusement,

Negligence in conduct of place of public amusement.—Unless a defect in a stairway
was brought to the notice of the manager of a theater or his employés before an injury
to a patron alleged to have been, caused thereby, or unless it had existed for such a
length of time that by ordinary care he would have discovered it, he was not liable.
Dalton v. Hooper (Civ. App.) 168 S. W. 84.

In an action for injuries to child while on walk in amusement grounds under defend-
ant’s control, measure of duty held to be ordinary care to keep walk in condition, safe
for child of plaintiftf’s years. Wichita Falls Traction Co. v. Adams (Sup.) 183 S. W. 155.

Owner of amusement grounds held liable for injuries by tank on walk under its con-
trol if placed there by its employés, or if placed there by stranger and it did not exer-
cise ordinary care to remove it. Id.

Liability of manager for breach of contract.—A manager of a theater for a lessee is
not liable for breach of contract based on sale of ticket by an employé of the lessee and
ejection by another of the holder of the ticket. Weis v. Skinner (Civ. App.) 178 S. W. 34.

A manager of a theater for a lessee is not liable in tort for other employés of the les-
see selling a ticket to a performance and ejecting the holder thereof from her seat. Id.

7
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APPORTIONMENT

TITLE 5
APPORTIONMENT

Art.
31.

(Ti

tle 5

Where apportionment law amended,

26. Representative districts. rule as to return of writs, etc.,
28. Congressional districts. jurors, appearance bonds, etc.,, and
29. Supreme judicial districts. witnesses.
30. Judicial districts.
Repre-| Con- Sup. _{Repre-| Con- i_| Sup.
Sena-|senta-| gres- [ Judi-| Juai- Sena:isenta-| gres- | T4dl- | judi-
Counties. %‘: ali “tive |sional| Sl cial Counties. 3 tive |[sional| X cial
is- - Dis- en Dis- fa. is. | Dis- Pl
ict,| Dis- | Dis- | i | Dis trit.| Dis | Dis- | g5 | Dis
trict.| trict. | trict. | ¥ | trict. *| trict. | trict. Ol | trict.
Anderson ...| 13 25 1 3 1 Erath .... 26 (96, 97 12 29 2
Andrews .....| 28 122 16 70 8 Fallg ... 11 (62, 63 11 82 3
Angelina 013 10 2 2 9 Fannin 3 |37, 38 4 6 6
Aransas . 22 75 14 36 4 || Fayette 18 |70, 127 9 22 1
Archer ......| 29 100 13 30 2 || Fisher . 23 121 18 39 7
Armstrong 29 123 18 47 7 Floyd ...... 29 122 18 64 T
Atascosa .....[ 22 80 15 81 4 Foard ........ 29 103 18 46 1
Austin  ...... 18 (71,127 10 22 1 || Fort Bend ...| 16 {18,127 8 23 1
Bailey .......| 29 123| 18 64 7 || Franklin .....| "2 35 1 76 6
Bandera .....| 24 115 16 33 4 Freestone ....| 12 58 6 b 5
Bastrop .....] 19 90 10 21 3 Frio coo.eeee.. 22 80 15 81 4
Baylor .......| 29 102 13 50 2 Gaines .......| 28 122 18 72 8
.| 22 75 14 36 4 Galveston ....| 17 |[16, 17 7 110, 56 1
27 |66, 67 11 27 3 Garza ........| 28 122 18 72 7
24 85| 14 37455778 4 || Gillespie .....{ 24 87| 16 33 4
21 87 14 33 3 Glasscock 28 120 16 70 8
Borden .......| 28 122 18 32 8 Goliad ... 29 74 9 24 4
BOSQUO .eese.d 27 95| 11 18 2 || Gonzales 21 82 9 25 4
Bowie .. . 1 /1 3 1 5 6 Gray ..... 29 124 18 31 7
Brazoria 17 19 9 23 1 || Grayson 4 |42, 43 4 |15, 59 b
Brazos .. 12 22 6 8 1 || Gresg .. 8 1 3 - 6
Brewster 25 17| 16 63 8 || Grimes .......| 15 (21, 22 8 12 1
Briscoe 29 122 18 64 7 || Guadalupe ...| 21 B 14 25 4
23 78 15 79 4 Hale .........| 29 123 18 64 7
26 10| 17 35 8 |[Hall ..........| 29 104 | 18 46 7
19 {68,127 10 21 1 || Hamilton ....| 97 9l 1 52 3
20 99 17 33 3 Hansford .....| 99 125 18 31 7
cess| 21 86 10 22 3 Hardeman ...| 99 103 1 46 7
Calhoun .....[ 22 74 9 24 4 Hardin .......| 14 12 2 9, % 9
Callahan ....| 28 [108,110| 17 42 2 Harris ....... 16 15 8 11,55,61,80 1
Cameron .....| 23 77| 15 28| 4 || Harrison .....| g | 412! 8 7 71 6
Camp ..eeeeen| T 31 1 76 6 || Hartley ......[ 29 125 | 18 69 7
Carson .......| 29 125 18 31 7 Haskell ...... 28 102 18 39 2
CasSS veeennas 1 2, 3 1 5 6 Hays .........| 91 88 10 22 3
Castro ........| 29 123 18 64 7 || Hemphill 29 124 18 31 7
Chambers ...| 17 17 7 75 1 Henderson 9 28 3 3 b
Cherokee . 13 26 2 2 6 || Hidalgo . 23 78| 15 79 4
Childress 29 104 | <18 46 7 || Hill ......oeoi} 10 |B6, 59 [ 66 [
Clay ... 29 10| 13 30 2 || Hockley ......| 29 122 18 72 7
Cochran .....[ 29 122 18 72 7 || Hood .........| 80 97 12 29 2
Coke ....... 25 111 16 51 8 || Hopkins . 2 |84, 35 1 8 6
Coleman .....| 26 112 17 35 3 || Houston . 13 24 7 3 1
Collin ........ 5 |41, 43 4 59 5 || Howard . 23 120 | 16 32 2
Collingsworth| 29 124 | 18 46 7 || Hudspeth 25 19| 16 34 8
Colorado .....| 18 |T71,127 9 25 1 ||Hunt..........| 5 {39, 40 4 18 62 11
Comal ....... g oo 83| 14 22 3 || Hutchinson ..] 99 125 | 18 31 7
Comanche ...[ 26 109 | 17 52 2 | Irion ......... 25 u3| 1 51 3
Concho .......| 26 12| v 35 3 || Jack 29 99 | 13 43 2
Cooke ........| 4 48| 13 16 2 || Jackson .. 22 73 9 24 1
Coryell ......} 27 93 At 52 3 Jasper .. 14 9 2 1 9
Cottle ...eeu..| 29 104 18 50 7 || Jefferson ..... 14 13, 14 2 158, 60 9
Crane ........| 28 120 16 70 8 || Jeff Davis ...| 25 171 16 63 8
Crockett 25 15| 16 83 3 || Jim Hogg ....| o3 8| 15 79 4
Crosby ... 29 122 | 18 72 7 || Jim Wells ....| 23 % 15 79 4
Culberson . 25 19 | 16 34 8 || Johmson ...... 10 |53, 95| 12 18 2
Dallam ..... 29 125 | 18 69 7 || Jones ......... 23 106 | 17 39 2
Dallas 6 |44, 47 5 |144468) 5 || Karnes .......| 22 |81, 84| 14 81 4
Dawson . 28 122 18 72| 2 || Kaufman...| 9 |45 47| '3 8| 6
Deaf Smith ..| 29 123 18 69 7 || Kendall ......| 24 87| 14 38 4
Delta ....... o2 35 1% 8, 62 5 !|Kent .........| o3 105 | 18 39 7
Denton .......| 31 [46, 54 5 16 2 [[Kerr ..ceeo..| 24 15| 16 38 4
DeWitt ......| 22 81 24 1 || Kimble .......| 25 15| 16 3 4
Dickens ......| 29 105 (18 501 7 ||King .........| 29 105 | 18 50 7
Dimmit su.eee| 23 1me| 16 49 4 || Kinney .......| 25 117 15 63 4
Donley .......| 29 124 18 47 7 || Kleberg 23 7 15 28 4
Dunn .........| 23 76 15 28 ¢ KDOX .evveen.. 29 103 18 50 2
Duval ........[ 23 76 15 79 4 || Lamar .......| 3 [36, 38 1|6 62 6
Eastland 28 108| 7 42 2 || Lamb ........ 29 123 18 | 64 7
Ector .... 28 120 16 70 8 Lampasas ....| 20 93 17 27 3
Edwards 25 115 16 83 4 La Salle .....| 23 80 15 81 4
Ellis ... 10 55 5 40 b Lavaca .......| 18 72 9 25 1
El Pas0 weeeed 25 [118,119] 16 34,41, 65 8 || Lee .......e...| 19 |68,127] 10 21 8
Leon seesssses] 15 i 12 1




Title 5) APPORTIONMENT Art. 28
Repre-| Con- Sup. Repre-| Con- . Sup.

Sena-|gent- | gres- |7 ‘{dil' Judi- tseni:i senta- | gres- |7 “.d‘l' Judi-

Counties. |toTial| tive |sional lc)xa. cial Counties. %’f tive |sional ]c:)‘ia cial
Dis- | pis- | Dis- & | Dis- s | Dis- | Dis- | D8 Dis-

trict. | trict. | trict. | it | trict. et | trict. | trict. | UGt | trict.

Liberty ......| 14 |12, 14 719, 75 9 8 6 3 4 6
Limestone ...} 12 |60, 63 6 il 5 14 9 2 1 9
Lipscomb ....| 29 124 18 31 7 14 10 2 1 9
Live Oak ....| 23 75 15 36 4 |l San Jacinto .| 15 11 7 9 9
Llano ........| 26 87| 17 33 8 || San Patricio .| 23 75 14 36 4
Loving .......| 28 120 16 70 8 || San Saba ....| 26 114 | 17 33 3
Lubbock .....| 29 122 | 18 72 7 || Schleicher ...| 25 13| 16 51 3
Lynn .....eeee| 28 122 18 72 7 Scurry .......| 28 105 18 D) 2
Madison .....| 15 23 6 12 1 |} Shackelford ..| 28 106 17 42 2
Marion .e.eee 1 3 1 76 6 || Shelby ....... 8 8 2 4 9
Martin .. 28 120 16 70 8 Sherman .....| 29 125 18 69 7
Mason ...eees 25 115 16 33 4 || Smith ........ 7 127, 28 3 7 6
Matagorda ...| 17 19 9 23 1 Somervell ....| 30 97 12 18 2
Maverick .....| 25 117 15 63 4 || Starr ......... 23 78 15 79 4
McCulloch ...[ 26 14| 17 35 3 || Stephens .....| 28 98 17 42 2
McLennan ...| 11 |61, 63| 11 19,54, 74 3 || Sterling ......| 25 113 16 51 3
McMulien ....| 23 80 15 36 4 || Stonewall ....| 28 105 18 39 2
Medina .......| 25 16| 15 38 4 |l Sutton ....... 25 115 16 83 4
Menard ......| 25 15{ 16 33 4 |l Swisher ......| 29 123 18 64 7
Midland ......| 28 120 16 70 8 Tarrant ...... 30 |52, 54 12 |17,48,67 2
Milam .......| 11 {65, 67 6 20 3 || Taylor .......| 28 107 17 42 2
Mills ..... eeee| 26 94 17 27 3 Terrell ....... 25 117 16 63 8
Mitchell ......| 28 121 16 32 2 || Terry ........ 28 122 18 72 7
Montague ....| 31 49 13 16 2 Throckmorton| 29 102 13 39 2
Montgomery .| 15 21 7 919, 7 || Titus ......... 2 32 1 76 6
Moore 29 125 | 18 69 7 || Tom Green ..| 25 113 16 51 3
Morris 1 32 1 6 6 !l Travis .......| 20 89 10 |26, 53 3
Motley 29 104 18 50 1 Trinity ...... 13 20 7 12 1
Nacogdoch 14 7 2 2 9 || Tyler ......... 14 12 2 5 9
Navarro 9 |[57,58,59 6 13 5 Upshur 7 31 3 7 6
Newton ... 14 9 2 1 9 Upton ... 28 120 16 83 8
Nolan ........| 28 121 17 32 2 || Uvalde 25 116 15 3 4
Nueces .......| 23 76 14 28 4 Val Verde ...| 25 117 16 63 4
Ochiltree .....| 29 124 | 18 31 7 || van Zandt....| 7 29 3 86 5
Oldham ......| 29 125 | 18 69 7 || Victoria ......| 22 74 9 24 4
Orange .......| 14 14 2 1 9 || Walker .......| 15 20 7 12 1
Palo Pinto ...| 28 98| 17 29 2 |} waller ....... 16 |18, 127 8 80 1
Panola .......| 8§ 5 2 416, 9 Hlward ........ 28 120 16 70 8
Parker .. 30 51 12 43 2 || washington 19 69 10 21 1
Parmer . 29 123 18 69 7 || Webb ........ 23 79 15 49 4
Pecos 25 120 16 83 8 Wharton g 17 73 9 3 1
Polk ...... 15 11 7 9 9 || Wheeler .....| 29 124 18 31 7
Potter . 29 125 18 47 7 || Wichita ...... 29 101 13 130, 78 2
Presidio 25 117 16 63 8 Wilbarger ...| 29 101 13 46 7
Rains .......e 5 30 4 8 5 Willacy ...... 23 77 15 23 1
Randall ......| 29 123 | 18 4 7 || Williamson ..| 20 |91, 92| 10 26 3
Reagan 25 120 16 83 8 ‘Wilson ....... 22 84 14 81 4
Real ....... e 24 15| 16 33 4 || winkler ...... 28 120 16 70 8
Red River ...| 2 33 1 6 6 || Wise ...... o 3 50 13 43 2
Reeves ......s| 25 120 16 70 8 |[Wood ........| 7 30 3 ki 5
Refugio ......| 22 75 9 24 4 Yoakum ......| 28 122 18 72 7
Roberts ......| 29 124 18 31 7 || Young ........| 29 99 13 30 2
Robertson ....| 12 64 6 85 3 || Zapata .......| 23 79 15 49 4
Rockwall .... 6 40 5 86 5 Zavala «......0 25 116 15 38 4

Runnels ......| 26 111 17 35 3
SENATORIAL DisTrICTS
Article 24. |16] [11]

Special act fixing apportionment.—Act Feb. 16, 1917, c. 25, § 5, creating Hudspeth
county, places such county in the 25th senatorial district.

Art. 26

. REPRESENTATIVE DISTRICTS

Act Feb. 16, 1917, c. 25, creating Hudspeth county, by section 5 thereof, places such
county in the 119th representative district.

Art. 28

CONGRESSIONAL DISTRICTS

. [20] [15] The State of Texas shall be apportioned into
the following congressional districts, each of*which shall be entitled to
elect one member of the Congress of the United States;

First—The following Counties shall compose the First District, to
wit; Bowie, Red River, Lamar, Delta, Hopkins, Franklin, Titus, Camp,
Morris, Cass and Marion.
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Second—The following counties shall compose the Second District,
to'wit; Panola, Shelby, San Augustine, Sabine, Newton, Jasper, Orange,
Jefferson, Hardin, Tyler, Angelina, Nacogdoches, Cherokee and Harri-
son.

Third—The following counties shall compose the Third District, to
wit; Kaufman, Van Zandt, Wood, Upshur, Smith, Gregg, Henderson
and Rusk.

Fourth—The following counties shall compose the Fourth District, to
wit; Fannin, Grayson, Collin, Hunt and Rains.

Fifth—The following counties shall compose the Fifth District, to
wit; Dallas, Ellis and Rockwall.

Sixth—The following counties shall compose the Sixth District, to
wit; Navarro, Freestone, Limestone, Robertson, Brazos, Milam, Leon,
Madison and Hill.

Seventh—The following counties shall compose the Seventh District,
to wit; Galveston, Chambers, Liberty, San Jacinto, Polk, Trinity, Hous-
ton, Anderson, Walker and Montgomery.

Eighth—The following counties shall compose the Eighth District,
to wit; Harris, Fort Bend, Waller and Grimes.

Ninth—The following counties shall compose the Ninth District, to
wit; Brazoria, Fayette, Colorado, Wharton, Matagorda, Jackson, Lav-
aca, Gonzales, De Witt, Victoria, Calhoun, Goliad and Refugio.

Tenth—The following counties shall compose the Tenth District, to
wit; Washington, Austin, Burleson, Lee, Bastrop, Caldwell, Hays,
Travis and Williamson.

Eleventh-—The following counties shall compose the Eleventh Dis-
trict, to wit; Bell, Coryell, Hamilton, Bosque, McLennan and Falls.

Twelfth—The following counties shall compose the Twelfth District,
to wit; Erath, Hood, Somervell, Johnson, Tarrant and Parker.

Thirteenth—The following counties shall compose the Thirteenth
District, to wit; Cooke, Denton, Wise, Montague, Clay, Jack, Young,
Archer, Wichita, Wilbarger, Baylor and Throckmorton.

Fourteenth—The following counties shall compose the Fourteenth
District, to wit; Aransas, San Patricio, Bee, Karnes, Wilson, Bexar,
Comal, Kendall, Blanco, Nueces and Guadalupe.

Fifteenth—The following counties shall compose the Fifteenth Dis-
trict, to wit; Cameron, Willacy, Kleberg, Jim Wells, Brooks, Hildalgo,
Starr, Jim Hogg, Zapata, Webb, Duval, Live Oak, McMullen, LaSalle,
Dimmit, Maverick, Zavala, Frio, Atascosa, Medina, Uvalde, and Kin-
ney.
Sixteenth—The following counties shall compose the Sixteenth Dis-
trict, to wit; Andrews, Martin, Howard, Mitchell, Coke, Sterling, Glass-
cock, Midland, Ector, Winkler, Loving, Ward, Crane, Upton, Reagan,
Irion, Tom ‘Green, Menard, Schleicher, Crockett, Sutton, Kimble, Ter-
rell, Pecos, Reeves, Culberson, El Paso, Jeff Davis, Presidio, Brewster,
Hudspeth, Real, Kerr, Gillespie, Bandera, Val Verde, Edwards and
Mason. ’

Seventeenth—The following counties shall compose the Seventeenth
District, to wit; Burnet, Ilano, Comanche, McCulloch, San Saba, Lam-
pasas, Mills, Brown, Coleman, Callahan, Eastland, Stephens, Shackel-
ford, Jones, Palo Pinto, Taylor, Nolan, Concho and Runnels.

Eighteenth—The following counties shall compose the Eighteenth
District to wit; Hardeman, Foard, Knox, Haskell, Fisher, Stonewall,
King, Cottle, Childress, Collingsworth, Wheeler, Hemphill, Lipscomb,
Ochiltree, Roberts, Gray, Donley, Hall, Motley, Dickens, Kent, Scurry,
Borden, Garza, Crosby, Floyd, Briscoe, Armstrong, Carson, Hutchison,
"Hansford, Sherman, Moore, Potter, Randall, Swisher, Hale, Lubbock,
Lynn, Dawson, Gaines, Terry, Hockley, Lamb, Castro, Dallam, Hart-
iey, Oldham, Deaf Smith, Palmer, Bailey, Yoakum and Cochran. [Acts
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1903, p. 44; Acts 1905, p. 96; Acts 1909, p. 156; Act Muarch 29, 1917,
ch. 119, § 1.]

Explanatory.—Section 2 provides that the act shall take effect for the general election
in 1918, and shall not affect the tenure in office of the present delegation in Congress.
Section 3 repeals all laws in conflict.

Act Feb. 16, 1917, c. 25, creating Hudspeth county, by section 5 thereof places such
county in the 16th congressional district.

SUPREME JUDICIAL DISTRICTS

Art. 29, [21] [16] 'The State of Texas shall be, and is hereby di-
vided into nine Supreme Judicial Districts, for the purpose of constitut-
ing and organizing courts of civil appeals therein, respectively:

1. 'The following counties shall compose the First Supreme Judicial
District: Houston, Madison, Walker, Harris, Grimes, Washington,
Waller, Fort Bend, Brazoria, Matagorda, Wharton, Colorado, Austin,
Fayette, Lavaca, Jackson, Anderson, Chambers, Brazos, Leon, Burle-
son, DeWitt, Galveston and T'rinity.

2. 'The following counties shall compose the Second Supreme Judi-
cial District: Wichita, Cooke, Montague, Clay, Archer, Baylor, Knox,
Stonewall, Haskell, Throckmorton, Young, Jack, Wise, Denton, Tar-
rant, Parker, Palo Pinto, Stephens, Shackelford, Jones, Mitchell, Nolan,
Taylor, Callahan, Bosque, Eastland, Erath, Hood, Sommervell, Coman-
che, Johnson, Dawson, Howard, and Scurry.

3. The following counties shall compose the Third Supreme Judi-
cial District: Runnels, Coleman, Brown, Mills, Hamilton, Coryell, Bell,
Tampasas, San Saba, McCulloch, Concho, Llano, Burnet, Williamson,
Milam, Lee, Bastrop, Travis, Blanco, Hays, Comal, Caldwell, Robertson,
McLennan, Falls, Sterling, Coke, Tom Green, Irion, Schleicher, and
Crockett.

4. 'The following counties shall compose the Fourth Supreme Judi-
cial District: Val Verde, Sutton, Edwards, Kinney, Maverick, Menard,
Kimble, Kerr, Bandera, Uvalde, Zavala, Dimmit, Webb, LaSalle, Frio,
- Mldina, Duval, McMullen, Atascosa, Bexar, Kendall, Gillespie, Mason,
Guadalupe, Wilson, Live Oak, Zapata, Bee, Gonzales, Karnes, Calhoun,
Victoria, Goliad, Refugio, San Patricio, Aransas, Nueces, Hidalgo, Cam-
eron, Starr, Jim Hogg, Real, Brooks, Jim Wells, and Kleberg.

5. The following counties shall compose the Fifth Supreme Judi-
cial District: Grayson, Collin, Dallas, Rockwall, Ellis, Navarro, Kauf-
man, Henderson, Van Zandt, Raines, Hunt, Hill, Limestone, Freestone,
Wood, and Delta.

6. The following counties shall compose the Sixth Supreme Judi-
cial District: Lamar, Red River, Bowie, Hopkins, Franklin, Titus, Mor-
ris, Cass, Marion, Camp, Fannin, Cherokee, Gregg, Harrison, Panola,
Smith, Upshur, and Rusk.

7. 'The following counties shall compose the Seventh Supreme Judi-
cial District: Dallam, Sherman, Hansford, Ochiltree, Lipscomb, Hart-
ley, Moore, Hutchinson, Roberts, Hemphill, Oldham, Potter, Carson,
Gray, Wheeler, Deaf Smith, Randell, Armstrong, Donley, Collingsworth,
Parmer, Castro, Swisher, Briscoe, Hall, Childress, Bailey, Lamb, Hale,
Floyd, Motley, Cottle, Foard, Hardeman, Wilbarger, King, Dickens,
Crosby, Lubbock, Hockley, Cochran, Yoakum, Terry, Lynn, Garza,
Kent, and Fisher.

8. The following counties shall compose the Eighth Supreme Judicial
District: Gaines, Borden, Audrews, Martin, Loving, Winkler, Midland,
Glasscock, Reeves, Ward, Crane, Upton, Reagan, Terrell, Pecos, Brews-
ter, Presidio, Jeff Davis, El Paso, Ector, and Culberson.

Act Feb. 16, 1917, c. 25, creating Hudspeth county, by section 5 thereof places such
county in the 8th supreme judicial district.

9. The following counties shall compose the Ninth Supreme Judicial
District: Shelby, Panola, Nacogdoches, Angelina, San Jacinto, Mont-
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gomery, Liberty, Jefferson, Orange, Hardin, Newton, Jasper, Tyler, Polk,
Sabine, San Augustine. [Acts 1907, p. 324; Acts 1911, p. 269, § 1; Acts
1911, unpublished, see page 4951 Vernon’s Sayles’ Civ. St. 1914; Acts
1913, p. 7, § 1; Act March 22, 1915, ch. 70, § 1.]

Within thirty days after the passage of this Act, the Governor shall by
and with the consent of the Senate, if in session, appoint one Chief Jus-
tice and two Associate Justices, for the Ninth Supreme Judicial District
who shall each reside in the territorial limits of the Ninth Supreme Judi-
cial District, and who shall possess the qualifications now required by
law, who shall constitute the Court of Civil Appeals within and for the
Ninth Supreme Judicial District, and who shall hold their offices until the
next general election in 1916, and who shall thereafter be elected and qual-
ify as provided and required by Article 1581 of the 1911 Revised Stat-
utes of Texas. [Id., § 2.]

) This act took effect 90 days after March 20, 1915, the date of adjournment of the
legislature,

Jupician, DistrICTS

Art. 30. [22] [17] The judicial districts of the state shall be con-
stituted as follows :—

1. Hereafter the First Judicial District of the State of Texas shall be
composed of the counties of San Augustine, Sabine, Newton, Jasper and
Orange, and terms of the courts in said district shall, on and after July 1st,
1917, be held as follows: ‘

San Augustine county, beginning the first Monday in January and
July of each year and continuing for a period of six weeks. In Newton
county beginning the seventh Monday after the first Monday in Janu-
ary and July of each year and continuing for a period of four weeks.
In Sabine county beginning on the eleventh Monday after the first Mon-
day in January and July of each year and continuing for a period of five
weeks. In Orange county beginning on the sixteenth Monday after
the first Monday in January and July of each year and continuing for a
period of five weeks. In Jasper county beginning on the twenty-first
Monday after the first Monday in January and July of each year and con-
tinuing for a period of six weeks. The courts of said district shall con-
tinue to hold their terms as provided by existing law until July Ist, 1917,
fActs 1907, p. 100; Acts 1913, p. 176; Act March 26, 1917, ch. 99, § 1.]

That all process issued out of the courts of the First Judicial Dis-
trict prior to July 1st, 1917, is hereby made returnable to the terms of
the courts as fixed by this Act on and after July 1st, 1917, and all bonds
executed and all recognizances entered of record in said courts prior to
July 1st, 1917, shall bind the parties for their appearance or to fulfill
the obligations thereof at the terms of such courts as fixed by this Act
on and after July lst, 1917, and all process heretofore or hereafter is-
sued or returned prior to July 1st, 1917, as well as all bonds or recogni-
zances taken in the courts of said district heretofore or prior to July Ist,
1917, shall on and after July 1st, 1917, be as valid as if no change had
been made in the times of the holding of such courts in said district.
[1d., § 2.1

Took effect 90 days after March 21, 1917, date of adjournment.
By Act Feb. 13, 1917, set forth post in subdivisions 9 and 75 of this article, Tyler
county is removed from the 1st district and placed in the 75th district.

3. The Third Judicial District shall be composed of the Counties of
Houston, Henderson and Anderson, as now constituted, and the dis-
trict courts shall be held therein as follows:

In the County of Henderson on the first Monday in February and
the second Monday before the first Monday in September, and may con-
tinue in session for seven weeks.
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In the County of Houston on the seventh Monday after the first
Monday in February and on the fifth Monday after the first Monday in
September, and may continue in session seven weeks.

In Anderson County on the fourteenth Monday after the first Mon-
day in February and may continue in session eight weeks; on the twen-
ty-second Monday after the first Monday in February, and may continue
in session until the business is disposed of; on the twelfth Monday after
the first Monday in September, and may continue in session until the
business is disposed of. [Acts 1905, p. 141; Act Feb. 20, 1915, ch. 19,
§ 1; Act March 12, 1915, ch. 42, § 1.]

That all process, writs and bonds issued, served or executed prior to
the taking effect of this Act and returnable to the terms of the Third
Judicial District Court as heretofore fixed by law in the several coun-
ties composing said district are hereby made returnable to the terms
of said court in said several counties as fixed by this Act, and all pro-
cess heretofore returnable, as well as all bonds and recognizances here-
tofore entered into in any court created or reorganized by this Act, shall
be valid and binding and have the same effect as if no change had been
made by this Act in the times of holding said terms of court. [Id., § 2.]

Took effect March 12, 1915. Section 3 repeals Senate Bill No. 38, regular session 34th
Leg. approved Feb. 20, 1915, and all other laws in conflict.

5. 'That the Fifth Judicial District of Texas shall be composed of
the counties of Bowie and Cass, and the terms of the District Court shall
be held therein in each year as follows:

In the County of Bowie, beginning on the first Monday in January
of each year, and may continue in session for ten weeks.

In the County of Cass, beginning on the tenth Monday after the first
Monday in January of each year, and may continue in session for five
weeks.

In the County of Bowie, on the fifteenth Monday after the first Mon-
day in January of each year, and may continue in session until the first
Monday in September.

In the County of Cass, on the first Monday in September of each
year, and may continue in session for five weeks.

In the County of Bowie, on the fifth Monday after the first Mon-
day in September of each year, and may continue in session until the
first Monday in January following. [Acts 1907, p. 198; Acts 1911, p.
167,81; Act Feb. 9, 1915, ch. 5, § 1.]

The District judge and the District Attorney of the Fifth Judicial
District, elected and now acting for said District, shall hold their respec-
tive officés until the term for which they were elected shall expire and
their successors are elected and duly qualified. [Id., § 3.]

That all process issued or served before this Act takes effect, includ-
ing recognizances and bonds returnable to the district courts of any of
the counties of the said judicial districts, shall be considered as return-
able to the said court in accordance with the terms and provisions as
prescribed in this Act, and all such process is hereby legalized, and all
grand and petit juries drawn and selected under the existing laws in
any of the counties of said judicial district, shall be considered lawfully
drawn and selected for the next term of the district court of their re-
spective counties, held after this Act takes effect, and all such processes
are hereby legalized and validated; provided, that if any court in any
county of said districts shall be in session at the time this Act takes ef-
fect, such court or courts affected thereby shall continue in session until
the term thereof shall expire under the provisions of existing laws, but
thereafter the courts in such counties shall conform to the requirements
of this Act. [Id., § 7.]
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7. 'The Counties of Upshur, Wood and Smith shall hereafter con-
stitute and be the Seventh Judicial District of the State of Texas, and
the terms of the District Court shall be held therein each year as follows:

In the County of Upshur: One term, beginning on the second Mon-
day in January and may continue in session six weeks.

In the County of Wood: Beginning on the seventh Monday after the
second Monday in January and may continue in session six weeks.

In the County of Smith: Beginning on the thirteenth Monday after
the second Monday in January and may continue in session until the
thirtieth day of June.

" In the County of Upshur: Beginning on the first Monday in July and
may continue in session six weeks.

In the County of Wood: Beginning on the seventh Monday after the
first Monday in July and may continue in session six weeks.

In the County of Smith: Beginning on the thirteenth Monday after
the first Monday in July and may continue in session until the third
Saturday in December. [Acts 1909, p. 120; Act March 10, 1917, ch. 70,

3.
¥ ']I‘he District Judge of the Seventh Judicial District, as formerly con-
stituted, and the District Attorney thereof, shall continue in office as
district judge and district attorney of the Seventh Judicial District, as
herein constituted, until the end of the term for which they were elected.
[Id., § 4.

That]all process and writs issued out of the district courts of said
counties and jurors selected prior to the taking effect of this Act are
hereby made returnable to the terms of said courts, as said terms are
fixed by this Act, and all bonds executed and recognizances entered in
said courts shall bind the parties for their appearance or to fulfill the
obligations of such bonds and recognizances at the terms of said courts
as they are fixed by this Act, and all process heretofore returned to, as
well as all bonds and recognizances heretofore taken in any of said
counties’ district courts thereof shall be as valid as though no change
had begn made in the said districts and the times of holding courts there-
in. [Id,§8] .

Should any district court of the Seventh, Fourteenth or Fortieth Ju-
dicial District be in session in any of the counties in said district under
existing laws when this Act takes effect the same shall continue and end
its term under such existing laws as if no change in the district had been
made, and all process, writs, judgments and decrees shall be valid and
shall not be affected by the change in said districts and the times of
holding courts therein made by this Act. [Id., § 9.]

Section 11 repeals all laws in conflict. Took effect 90 days after March 21, 1917, date
of adjournment.

9. The Ninth Judicial District of the State of Texas shall hereafter
be composed of the following named counties, to wit: Hardin, Liberty,
Montgomery, San Jacinto and Polk, and the terms of the district courts
in and for said Ninth Judicial District of Texas shall be begun and
holden therein as follows:

In the County of Montgomery, on the second Monday in January
and July of each year, and may continue in session four weeks.

In the County of Liberty on the fourth Monday after the second
Monday in January and July of each year, and may continue in session
five weeks.

In the County of Hardin, on the eleventh Monday after the second
Monday in January and July of each year, and may continue in session
five weeks.

In the County of San Jacinto, on the sixteenth Monday after the sec-
ond Monday in January and July of each year, and may continue in ses-
sion four weeks.
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In the County of Polk, on the twentieth Monday after the second
Monday in January and July of each year, and may continue in session
until the business 1s disposed of. [Acts 1909, p. 128; Act April 7, 1915,
ch. 155; Act Feb. 13, 1917, ch. 23, § 1.]

Either of the judges of the District Court of Montgomery, Liberty
and Hardin Counties in said judicial districts may, at his discretion, ei-
ther in term time or in vacation transfer any case or cases, civil or crim-
inal, that may at any time be pending in his court to the other district
court in said county by an order or orders entered upon the minutes of
the court making said transfer; and where such transfer or transfers
are made the clerk of said court shall enter such case or cases upon the
docket of the court to which said transfer or transfers are made, and
when so entered upon the docket the judge of said court shall try and
dispose of such cases in the same manner as if such cases were originally
filed in such court. The district courts of said Ninth and Seventy-Fifth
Districts shall each have and exercise concurrent jurisdiction co-ex-
tensive with the limits of said three counties in all civil and criminal
matters of which district courts are given jurisdiction under the Con-
stitution and Laws of this State. [Id., § 3.]

The district clerks and sheriffs elected, qualified and acting as officers
of the district court in the counties of Montgomery, Liberty and Hardin
shall be alike officers of both the Ninth and Seventy-fifth Judicial Dis-
tricts in their respective counties. [Id., § 4.]

The present judges of the Ninth Judicial District and of the Seventy-
fifth Judicial District as same now exist shall remain the district judges
of their respective districts as reorganized under the provisions of this
Act and shall hold their office until the term for which they have been
elected shall have expired and their successors are duly appointed or
elected and qualified, and they shall receive the same compensation as
now, or may hereafter be provided by law for district judges, and a
vacancy in either of said offices shall be filled as is now, or may here-
after be provided for by law. [Id., § 5.]

There shall be a district attorney in and for said Seventy-fifth Judi-
cial District, and the said Ninth Judicial District, and the present dig-
trict attorneys of the Seventy-fifth Judicial District and of the Ninth
Judicial District as same now exist shall remain the district attorneys
of their respective districts as reorganized under the provisions of this
Act, and shall hold their office until the term for which they have been
elected shall have expired and their successors are duly appointed or
elected and qualified, and they shall receive the same compensation as
now, or may hereafter be provided by law for district attorneys, and
a vacancy in either of said offices shall be filled as is now, or may here-
after be provided for by law. [Id., § 6.]

Explanatory.—The act amends chapter 155 of the 34th lLegislature so as to read as
set forth in this subdivision and subdivision 75, post. It also, by section 8, expressly re-
peals all of the sections of that act, except section 5, and repeals all other laws in con-
flict. Section 5 of the former act, reserved from the repealing clause, provides that the
then present judge of the ninth district should remain the judge of the new distriet dur-
ing his term at the same compensation. Became a law Feb. 13, 1917.

13. That the Thirteenth Judicial District of Texas shall hereafter
be composed of the county of Navarro, and the terms of the District
Court shall be held therein in each year as follows: On the first Mon-
days in January, April, July and October of each year, and the terms
of the January and April terms of said Court shall continue in session
twelve weeks, or until all of the business be disposed of; the term be-
ginning on the first Monday in July shall continue in session six weeks,
or until the business is disposed of; and the term beginning on the first
Monday in October shall continue in session twelve weeks, or until all of
the business be disposed of; provided, there shall be no jury trials at
éhe§ Jlully term of said Court. [Acts 1899, p. 38; Act Feb. 12, 1915, ch.
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That there shall be organized grand juries at the April and October
terms of said District Court of said District, and at such other terms
of said Court as may be determined and ordered by the Judge thereof.
[1d., § 2.]

That the District Judge of the Thirteenth Judicial District elected
and now acting for said District shall hold his office until the term for
which he was elected shall expire, and until his successor is duly elected
and qualified, and the office of District Attorney for the Thirteenth Judi-
cial District is hereby abolished, the county attorney of Navarro county
shall hereafter perform all the duties heretofore performed by said Dis-
trict attorney of the Thirteenth Judicial District. [Id., § 5.]

The several District Clerks of Navarro, Limestone and Freestone
counties, duly elected and acting as such shall continue to be the clerks
of the District Court of their respective counties, until the next general
election and until their respective successors are duly elected and quali-
fied. [Id., §7.]

That all process issued or served before this Act takes effect, includ-
ing recognizances, and bonds, returnable to the District Court of any of
the counties of said Judicial District, shall be considered as returnable
to said Courts in accordance with the terms as prescribed in this Act,
and all such process is hereby legalized and grand and petit juries drawn
and selected under existing laws in any of the counties of said Judicial
Districts shall be considered lawfully drawn and selected for the term
of the District Court of their respective counties held after this Act
takes effect. And all such process are hereby legalized and validated,
provided, that if any court in any county of said District shall be in ses-
sion at the time this Act takes effect, such court or courts affected here-
by shall continue in session until the term thereof shall expire under
the provisions of existing laws, but thereafter, the courts in such county
shall conform to the requirements of this Act. [Id., § 8]

14, Dallas County shall constitute the Fourteenth Judicial District
instead of Dallas and Rockwall, as it has heretofore existed, and the
District Court of the said Fourteenth Judicial District shall hold four
terms each year in the County of Dallas as follows:

Beginning on the second Monday in January and ending on the Sat-
urday before the second Monday in April.

Beginning on the second Monday in April and ending on Saturday
before the second Monday in July.

Beginning on the second Monday in July and ending on Saturday
before the second Monday in October.

Beginning on the second Monday in October and ending on Satur-
day before the second Monday in January.

The said Fourteenth Judicial District Court shall continue and have
jurisdiction as is now provided by the acts of the Thirty-third Legisla-
ture, Chapter 89, approved March 31, 1913 [Vernon’s Sayles’ Civ. St.
1914, art. 30, subd. 14], save and except as the Act may apply to Rock-
wall County. Nothing herein nor in this Act shall be construed to in
any manner affect the jurisdiction or validity of any other district court
in Dallas County heretofore created, but this Act shall be construed in
so far as it may affect the Fourteenth Judicial District of Dallas County
to leave each of said courts, including the Fourteenth District Court,
with the same jurisdiction now granted them under existing laws, save
and except the transfer of Rockwall County to a new judicial district
and the changing of the terms in Dallas County for the said Fourteenth
Judicial District. [Acts 1913, p. 171; Act March 10, 1917, ch. 70, § 5.]

The District Judge of the said Fourteenth Judicial District, as for-
merly constituted, shall continue in office as district judge of the Four-
teenth Judicial District, as herein constituted, until the end of the term
for which he was elected. [Id., §6.]

_For special provisions relating to this district and districts 7, 40, and 86, see subdi-
vision 7 of this article.
16



Title 5) APPORTIONMENT Art. 30

16. 'The Sixteenth Judicial District shall be composed of the coun-
ties of Denton, Montague and Cooke, and the district court shall be
held therein as follows: In the County of Montague on the first Mon-
day in January and the twenty-second Monday after the first Monday
in January, and may continue in session six weeks; in the County of
Denton on the sixth Monday after the first Monday in January, and on
the first Monday in September, and may continue in session eight weeks;
in the County of Cooke on the fourteenth Monday after the first Mon-
day in January, and the eighth Monday after the first Monday in Sep-
tember and may continue in session eight weeks. [Act Feb. 17, 1917,
ch. 26, § 1.]

That all process issued or served before this Act goes into effect,
returnable to the district court in said judicial district, shall be return-
able to the said court as fixed by the terms of this Act, and said process
is hereby legalized and validated, and all grand and petit jurors selected
and drawn under existing laws in any of the counties of said judicial dis-
trict shall be considered as legally drawn and selected for the next term
of the district court of the respective counties held after this Act takes
effect, and all appearance bonds and recognizances taken in and for
said court shall bind the parties therein obligated to appear at the next
term of said court under this Act. [Id., § 2.]

17.

Service on first of defendants less than 10 days before the term to which process
was returnable cannot support a default judgment, nor would a transfer of the cause to
another judicial district, under this subdivision, cure the defect. McCaulley v. Western
Nat. Bank (Civ. App.) 173 S. W. 1000.

18. That the 18th Judicial District shall be composed of the coun-
ties of Johnson, Bosque and Somervell, The district courts in the coun-
ties comprising the said 18th Judicial District shall be holden as follows:
In the County of Johnson, beginning on the first Monday in January
and may continue in session until and including Saturday before the
third Monday in March; beginning on the first Monday in May and
may continue in session until and including Saturday before the first
Monday in July; beginning on the second Monday in October, and may
continue in session until and including Saturday before the first Monday
in December. In the County of Bosque, beginning on the third Monday
in March and may continue in session until and including Saturday be-
fore the third Monday in April; beginning on the third Monday in
September and may continue in session until and including Saturday
the second Monday in October; beginning on the first Monday in
December and may continue in session until and including Satur-
day before the first Monday in January. In Somervell County be-
ginning on the third Monday in April and may continue in session
until and including Saturday before the first Monday in May; be-
ginning on the first Monday in September and may continue in ses-
sion until and including Saturday before the third Monday in September.
[Acts 1905, p. 37; Act Feb. 23,1917, ch. 45, § 1.]

All processes issued or served before this Act goes into effect, in-
cluding recognizances and bonds, returnable to the district court of any
of said counties in each of said Judicial Districts shall be considered as
returnable to said courts in accordance with the terms as described by
this Act, and all such process is hereby legalized and all grand and
petit juries drawn and selected under existing laws in any of the coun-
ties of either of said Judicial Districts, shall be considered lawfully
drawn and selected for the next term of the district court of their re-
spective counties, held in accordance with this Act, and affer this Act
takes effect, all such process is hereby legalized and validated; provid-
ed, that if any court in any county of either of said Judicial Districts shall
be in session at the time this Act takes effect, such court or courts af-
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fected hereby shall continue in session until the term thereof shall ex-

pire under the provisions of existing laws, and thereafter the said courts

([Jf said county or counties shall conform to the requirements of this Act.
Id, § 3.

Sec§ti0n]4 repeals all laws in conflict. Became a law Feb. 23, 1917.

19. That McLennan County shall constitute the Nineteenth Judicial
District. [Acts 1893, p. 52; Act Jan. 29, 1915, ch. 3, § 1.]

The Judges of the Nineteenth and Fifty-fourth Judicial Districts
as heretofore existing, shall be and remain the Judges of the respective
Courts, as provided for in this Act, until the expiration of their respec-
tive terms of office to which they were elected and until their successors
are elected and qualified. [Id., § 4.]

The Clerk of the District Courts of McLennan County as heretofore
existing, shall be and remain the Clerk for each of said District Courts,
and shall hold his office until his stuccessor is elected and qualified. [Id,,
§5.]

The terms of the Nineteenth Judicial District shall be held as follows:

On the first Mondays in January, April, July and October in each
vear, and may continue in session until the business is disposed of; pro-
vided, the October term shall not continue longer than the last Saturday
before the 25th day of December. [Id., § 8.]

The Judges of the Nineteenth and Seventy-fourth Judicial Districts
shall never impanel a Grand Jury in their Courts, but may at any time
reconvene the Grand Jury impaneled by the Judge of the Fifty-fourth
District, when a necessity therefor exists in the judgement of the Judge
or Judges of said Nineteenth and Seventy-fourth Judicial Districts. [Id.,

9.

’ }Either of the Judges of said Courts may, in their discretion, either
in term time or vacation, transfer any cause or causes Civil or Criminal,
that may at any time be pending in his court, to either of the other said
District Courts in McLennan County, by order or orders entered upon
the minutes of his said Court, and where such transfer or transfers are
made, the Clerk of said Courts shall enter such cause or causes upon
the docket of the Court to which such transfer or transfers are made,
and when so entered upon the docket, the Judge of said Court to which
such cause or causes have been transferred, shall try and dispose of said
cause or causes in the same manner as if such cause or causes were orig-
inally in said Court. [Id. § 10.]

The Judges of the Nineteenth and Fifty-fourth Judicial Districts
shall transfer to the docket of the Seventy-fourth Judicial District im-
mediately upon the taking effect of this Act, a sufficient number of cases
now pending in their respective Courts to equalize the cases and busi-
ness of the Nineteenth, Fifty-fourth, and Seventy-fourth Judicial Dis-
tricts. [Id., § 11.]

No petit Juries shall be drawn for the July term of the Nineteenth
Judicial District or for the August term of the Seventy-fourth Judicial
District. unless the Judges of said Courts shall deem the same neces-
sary. [Id., §12.]

20. That the T'wentieth Judicial District of Texas shall hereafter be
composed of the county of Milam, and the terms of the District Court
shall be held therein in each year as follows: On the first Monday in the
months of January, March, May and September, and the second Mon-
day in the month of November of each year, and each term may continue
in session until and including the Saturday next preceding the beginning
of the next succeeding term, unless the business of the term shall be dis-
posed of. [Acts 1893, p. 52; Act March 26, 1916 (1917), ch. 96, § 1.]

Grand Juries in said Twentieth Judicial District shall be organ-
ized at the May and November terms of said court and at such other
terms as the judge of said District Court may determine and order by
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causing an order to that effect to be entered upon the minutes of said
court by the clerk thereof. [Id., §2.] ,

That the District Judge of the Twentieth Judicial District elected
and now acting for said district shall hold his office until the term for
which he was elected shall have expired and until his successor is duly
elected and qualified, but shall continue as judge of said Twentieth Ju-
dicial District as herein constituted. [Id., § 6.]

The office of district attorney for the Twentieth Judicial District as
now existing, is hereby abolished. Provided, that the District Attorney
of said Twentieth Judicial District as now constituted, and- now acting
as such shall hold his office as District Attorney of the Twentieth Ju-
dicial District as it now exists, charged with the duties of prosecuting all
felony cases presented in the District Courts of said three counties un-
til the term for which he was elected shall have expired; provided
further that the respective duly elected county attorneys of Milam,
Brazos and Robertson counties, shall be charged with the duties of pros-
ecuting all misdemeanor cases prosecuted in their respective counties
during the term for which they were elected.

And it is further provided, that at the expiration of the term for which
said District Attorneys was elected for said Twentieth Judicial District
shall have expired, that said office of District Attorneys for said Dis-
tricts as created by this Act shall be abolished; and the regularly elect-
ed county attorneys for the counties of Milam, Brazos, and Robertson,
elected at the general election to be held in November, A. D. 1918, and
each regular election thereafter held, shall perform all the duties of Dis-
trict Attorneys in their respective counties, theretofore performed by
said District Attorney. [Id., § 7.]

The several clerks of Milam, Robertson, and Brazos Counties, duly
elected and acting as such, shall continue to be the clerk of the District
Court of their respective counties until the next general election and
until their respective successors are duly elected and qualified. [Id,
§8]

The District Court of the Twentieth Judicial District shall have all
such powers and jurisdiction as District Courts now have or which may
hereafter be conferred upon them and under the laws and Constitution
of the State of Texas, and shall also have and exercise all such other and
further jurisdiction as may be at any time transferred to it from the
County Court of Milam County by any Act or Acts of the Legislature.
[1d., § 9.]

It is provided that in case a term of any of the District Courts of the
three counties of Milam, Robertson and Brazos, shall in session at the
time this Act takes effect, said term of said Court shall continue until
said term shall have been adjourned or expired under the existing law,
and in case said term of said court is in session in any of said counties,
then the provisions of this Act shall not be operative as to said court in
said county until such term shall have expired or shall be adjourned sine
die by the Judge of said District Court as the same is now constituted.
[Id., § 19.]

Tt is provided further that an official Court Reporter of said Twen-
tieth Judicial District, and also one for said Eighty-fifth Judicial Dis-
trict, shall be appointed by the Judge of said Courts, the said official
Court Reporters, to have the qualifications, be subject to the duties and
regulations, and entitled to the same compensation as official court re-
porters for District Courts of this State are now or may hereafter be
subject to and entitled to under the general laws of this State. [Id., § 20.]

It is further provided that Chapter 67 of the General Laws of the 18th
Legislature of the State of Texas, passed at the Regular Session, and ap-
proved April 9th, 1883, entitled “An Act to re-district the State into Ju-
dicial Districts, and fixing a time for the holding of Court therein, and

19 )



Art. 30 APPORTIONMENT (Title 5

to provide for the election of Judges and District Attorneys in said Dis-
trict,” and which now constitutes Section 20, Article 30, of the Revised
Statutes of 1911, and also all other laws and parts of laws in conflict with
this bill, are here now repealed. [Id., § 21.]

The act took effect 90 days after March 21, 1917, date of adjournment.

21. 'The counties of Washington, Burleson, Lee and Bastrop shall
constitute the Twenty-first Judicial District, and the district courts there-
in shall be held as follows: in the county of Washington, on the first
Monday in March and September, and may continue in session six weeks ;
in the county of Lee, on the sixth Monday after the first Monday in
March and September, and may continue in session four weeks; in the
county of Burleson, on the tenth Monday after the first Monday in March
and September, and may continue in session five weeks; in the county of
Bastrop there shall be held two terms of said court in each year, the first
term to be held on the second Monday in January of each year, and may
continue in session six weeks, and the second term to be held on the fif-
teenth Monday after the first Monday in March of each year, and may
continue in session six weeks. [Acts 1911, p. 39; Act March 28, 1917,
ch. 118, § 1.]

The act amends paragraph 21, art. 380, of title 5, Rev. Civ. St. 1911, Took effect 90
days after March 21, 1917, date of adjournment.

22. 'That the counties of Comal, Hays, Caldwell, Fayette and Austin
shall constitute the T'wenty-second Judicial District, and the District
Courts therein shall be held twice in each year, as follows:

In the County of Comal on the first Monday in February and Septem-
ber of each year, and may continue in session three weeks.

In the County of Hays on the third Monday after the first Monday in
February and September of each year, and may continue in session four
weeks.

In the County of Caldwell on the seventh Monday after the first Mon-
day in February of each year, and may continue in session five weeks,
and on the seventh Monday after the first Monday in September of each
year, and may continue in session four weeks.

In the County of Fayette on the twelfth Monday after the first Mon-
day in February of each year, and may continue in session five weeks;
and on the eleventh Monday after the first Monday in September of each
year, and may continue in session six weeks.

In the County of Austin on the seventeenth Monday after the first
Monday in February and September of each year, and may continue in
session four weeks. [Acts 1903, p. 27; Act March 19, 1915, ch. 64, § 1.]

All process, writs and bonds, civil and criminal, issued or executed
prior or subsequent to the taking effect of this Act and returnable to
the terms of said court as heretofore fixed by law in the several counties
composing the said Twenty-second Judicial District are hereby made re-
turnable to the terms of said courts in the several counties as fixed in -
this Act, and in conformity with the change herein made, and all process
heretofore returned, as well as all bonds and recognizance heretofore en-
tered into or hereafter entered into after this Act takes effect in any of
said courts shall be as valid and as binding as if no change had been
made in the time of holding said courts. [Id., § 2.]

Became a law March 19, 1915. Section 3 of the act repeals all laws in conflict.

23. 'That the Twenty-third Judicial District of T'exas shall be com-
posed of the Counties of Brazoria, Fort Bend, Wharton and Matagorda,
and the terms of the district court in said counties shall be held therein
in each vear as follows:

In the County of Brazoria, beginning on the first Monday in Septem-
ber of each year, and may continue in session for five weeks.

In the County of Fort Bend, beginning on the fifth Monday after the
first Monday in September of each year, and may continue in session for
five weeks.
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In the County of Wharton, beginning on the tenth Monday after the
first Monday in September of each year, and may costinue in session
five weeks.

In the County of Matagorda, beginning on the seventeenth Monday
after the first Monday in September of each year, and may continue in
session five weeks.

In the County of Brazoria, beginning on the first Monday in Febru-
ary of each year, and may continue in session for six weeks.

In the County of Fort Bend, beginning on the sixth Monday after the
first Monday in February of each year, and may continue in session for
six weeks.

In the County of Wharton, beginning on the twelfth Monday after
the first Monday in February of each year, and may continue in session
for six weeks.

In the County of Matagorda, beginning on the eighteenth Monday
after the first Monday in February of each year, and may continue in
session for six weeks. [Acts 1905, p. 80; Act June 3, 1915, 1st C. S. ch.
19,§ 1; Act Feb. 23,1917, ch. 44, § 1.]

That the District Judge of the Twenty-third Judicial District of Texas
elected and now acting as judge for said district shall hold his office un-
til the term for which he was elected shall expire, and until his successor
is duly elected and qualified. [Act June 3, 1915, 1st C. S. ch. 19, § 4.]

That any judge of any civil district court of Harris County may, in
his discretion, either in term time or in vacation, transfer any civil case,
that may at any time be pending in his court, to any other civil district
court in said county, by order entered upon the minutes of the court mak-
ing such transfer, and where such transfer is made, the clerk of said court
shall enter the case upon the docket of the court to which the same is
transferred, and when the same has so been entered upon the docket, the
judge of the court to which the case has been transferred shall try and
dispose of said case in the same manner as other cases pending in said
court. [Id., §7.]

That upon the county attorney of Waller County elected and now
acting as such in said county, and his successor in office, is imposed the
same duties of representing the State in all matters, both civil and crim-
inal, now imposed by general law upon county and district attorneys in
reference to matters of which district courts have jurisdiction under the
Constitution and laws of the State, and his compensation shall be that
now provided by law for county attorneys in counties having no district
attorney. [Id., § 8.]

That the several district clerks of Brazoria, Fort Bend, Wharton,
Waller and Matagorda Counties, duly elected and acting as such, shall
continue to be the clerks of the district court of their respective counties,
until the next general election and until their respective successors are
duly elected and qualified. [Id., § 9.]

That the district attorney of the Twenty-third Judicial District of
Texas, elected and now acting as district attorney shall hold his office
until the term for which he was elected shall expire and until his suc-
cessor is duly elected and qualified. [Id., § 10.]

That all process issued or served before this Act takes effect, includ-
ing recognizances, and bonds returnable to the district court of any of
the counties of the Twenty-third Judicial District, shall be considered as
returnable to said courts in accordance with the terms as prescribed in
this Act, and all such process is hereby legalized and grand and petit
juries drawn and selected under existing laws in any of the counties of
said judicial district, and in the county of Waller, shall be considered
lawfully drawn and selected for the term of the district court of their
respective counties held after this Act takes effect. All such process is
hereby legalized and validated. It is further provided that if any court
in any county of said district shall be in session at the time this Act takes
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effect, such court or courts affected hereby shall continue in session un-
til the term thereof shall expire under the provisions of existing laws, but
thereafter, the court in such county shall conform to the requirements of
this Act. [Id, §11.]

That all laws or parts of laws in conflict with the provisions of this
Act be and the same are hereby repealed, provided that this Act shall
take effect and be in force from and after the first day of September, 1915.
[Id., § 13.] - A

That all process issued or served before this Act takes effect, includ-
ing recognizances and bonds returnable to the district court of any of
the counties of the Twenty-third Judicial District shall be considered as
returnable to said court, in accordance with the terms as prescribed in
this Act, and all such process is hereby legalized, and grand and petit
juries drawn and selected under existing laws in any of the counties of
said Judicial District shall be considered lawfully drawn and selected by
the term of the court of their respective counties held after this Act takes
effect, as herein provided. All such process is hereby legalized and valid-
aged.

It is further provided that if any court in any county of said district
shall be in session at the time this Act takes effect, such court or courts
affected hereby shall continue in session until the term thereof shall ex-
pire under the provisions of existing laws, but thereafter the court in
such county shall conform to the requirements of this Act. [Act Feb.
23,1917, ch. 44, § 2.] .

Act Feb. 23, 1917, c¢. 44, amends section 1, c. 19, Gen. Laws 34th Leg. Took effect 90
days after March 21, 1917, date of adjournment.

Cited, Hartsough-Stewart Const. Co. v. Harty & Vogelsang (Civ. App.) 183 S. W. 1.

26. 'The Twenty-sixth Judicial District shall be composed of the
counties of Travis and Williamson, and the terms of the District Court
of said district shall be held hereafter for the trial of civil cases therein
as follows: '

(a) In the County of Williamson, on the first Monday in Febru-
ary, and may continue in session to and including the last Saturday be-
fore the first Monday in March; on the first Monday in June, and may
continue in session five wecks; and on the first Monday in November,
and may continue in session four weeks.

(b) In the County of Travis, on the first Monday in March, and
may continue in session to and including the last Saturday in May; on
the third Monday in September, and may continue in session to and in-
cluding the last Saturday in October; and on the first Monday in De-
cember, and may continue in session to and including the last Satur-
day in January. [Acts 1913, 1st C. S. p. 15; Act Feb. 18, 1915, ch.
17, §°1.]

The Twenty-sixth and Fifty-third District Courts of Travis County
shall have concurrent jurisdiction with each other throughout the lim-
its of Travis County of all matters civil of which jurisdiction is given
&9 the district courts by the Constitution and the laws of the State of

exas.

(a) The clerk of the District Courts of Travis County as hereto-
fore constituted, and his successors in office, shall be the clerk of the
Twenty-sixth and Fifty-third District Courts, and also the clerk of the
Criminal District Court in Travis County hereinafter created, and shall
perform all the duties pertaining to all of said courts; and the clerk
of the District Court of Williamson County, as heretofore constituted,
and his successors in office, shall be the clerk of the T'wenty-sixth Dis-
trict Court in Williamson County, and also the clerk of the Criminal
District Court in Williamson County, Texas, hereinafter created, and
shall perform all duties pertaining to both of said courts.

(b) Either of the judges of the Twenty-sixth and Fifty-third Dis-
trict Courts in Travis County may in his discretion transfer any civil
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cause that may at any time be pending in his court to the other Civil
District Court in Travis County, by an order entered upon the minutes
of his court; when such transfer is made the clerk of the District Court
of Travis County shall enter such cause upon the docket of the court
to which such transfer is made, and when so entered upon the docket
the judge of said court shall try and dispose of said cause in the same
manner as if such cause was originally instituted in said court.

(c) All writs, process and bonds in civil cases and matters issued,
executed or entered into prior to the taking effect of this act in the
Twenty-sixth and Fifty-third District Courts, respectively, and returna-
ble to terms of said courts heretofore fixed by law in the counties of
Travis and Williamson, are hereby made returnable to the next ensuing
term of said respective courts as fixed by this act, and shall be as valid
and binding as if no change had been made in the time of holding of
said courts; and all juries drawn and selected under existing laws shall
be as valid as if no change had been made in the time of holding said
courts, and provided further, that jurors drawn and selected under ex-
isting laws shall be required to appear and serve at the next ensuing
term of said respective courts as fixed by this act, and their acts shall
be as valid as if no change had been made in the time of holding said
courts.

(d) Should either the Twenty-sixth or Fifty-third District Court
be in session under existing laws when this act takes effect, such court
shall continue in session for the time fixed by such existing law, and
all process, writs, orders, judgments and decrees issued and rendered
by said court shall be valid, and shall not be affected by the change in
the terms of said court made by this act. [Id., § 3.]

Note.—A criminal district court for Travis and Williamson counties is created by
Act Teb. 18, 1915. This court is given jurisdiction in divorce cases as well as in criminal
cases. The jurisdiction in those subjects is taken away from the regular district court.
See Vernon’s Code of Cr. Proc. 1916, arts. 97vv-97zzz.

28. 'That the Twenty-eighth Judicial District of the State of Texas
shall be composed of the counties of Nueces, Kleberg, Willacy and Cam-
eron, and the terms of the Civil District Court shall be held in said dis-
trict cach year as follows:

In the County of Nueces on the first Monday in January of each
year and may continue in session ten weeks; and on the last Monday
in July of each year and may continue in session ten weeks.

In the County of Cameron on the tenth Monday after the first Mon-
day in January of each year and may continue in session five weeks;
and on the twenty-first Monday after the first Monday in January of
each year and may continue in session five weeks; and on the fifteenth
Monday after the last Monday in July of each year and may continue
in session five weeks.

In the county of Kleberg on the fifteenth Monday after the first
Monday in January of each year and may continue in session four
weeks; and on the tenth Monday after the last Monday in July of each
year and may continue in session three weeks.

In the county of Willacy on the nineteenth Monday after the first
Monday in January of each year and may continue in session two weeks ;
on the thirteenth Monday after the last Monday in July and may con-
tinue in session two weeks. [Acts 1913, 1st C. S. p. 14; Act March 12,
1915, ch. 48, § 1; Act Feb. 26, 1917, ch. 46, § 6a; Act March 15, 1917, ch.
82, § 6a; Act May 17, 1917, 1st C. S. ch. 19, § 6a.]

That all processes, writs, and bonds issued, served or executed prior
to the taking effect of this Act and returnable to the term of said court
as heretofore fixed by law in the several counties composing said dis-
trict are hereby made returnable to the terms of said court in the sev-
eral counties as fixed by this Act, and all processes heretofore returna-
ble, as well as all bonds and recognizances heretofore entered into, in
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any of said courts, shall be valid and binding as if no change had been
made by this Act in the times of holding said terms of court. [Act
March 15, 1917, ch. 82, § 2.]

The present district judge and district attorney of the Twenty-eighth
Judicial District, as the same now exists, being residents of the Twenty-
eighth Judicial District as recognized under the provisions of this Act
shall hold their office until the time for which they were elected shall
expire and their successors are duly elected and qualified. [Act March
12, 1915, ch. 48, § 3.]

Note.—Act May 17, 1917, 1st C. 8., c. 19, amends section 6a, c. 82, Acts regular ses-
sion 35th Legislature, approved March 15, 1917. Section 2 repeals all laws in conflict.
Became a law May 17, 1917.

Act Feb. 26, 1916 [1917], c. 46, creates a criminal district court for the counties above
enumerated, and such court is given jurisdiction not alone of criminal cases, but of di-
vorce matters and actions to enforce tax liens. The text of the act is set forth post as
articles 97% to 97%i of the Code of Criminal Procedure. Section 11 of the act repeals
all laws in conflict.

29. The 29th Judicial District shall be composed of the Counties of
Palo Pinto, Hood and Erath. The district courts in the counties, com-
prising the said 29th Judicial District, shall be holden as follows: In
Palo Pinto County, beginning on the first Monday in March and Sep-
tember and may continue in session eight weeks. In Hood County
beginning on the eighth Monday after the first Monday in March and
September and may continue in session five weeks. In Erath County
beginning on the thirteenth Monday after the first Monday in March
and September, and may continue in session until all the business is
disposed of. [Acts 1909, 2nd C. S. p. 390; Act Feb. 23, 1917, ch. 45, § 2.]

For special provisions relating to this and the 18th district, see subdivision 18 of thig
article.

30. The Thirtieth Judicial District shall be composed of the coun-
ties of Young, Archer, Clay and Wichita, and terms of the district court
shall be held therein each year as follows:

In the county .of Young on the first Monday in March and Septem-
ber and may continue in session four weeks.

In the county of Archer, on the fourth Monday after the first Mon-
day in March and September and may continue in session three weeks.

In the county of Clay on the seventh Monday after the first Monday
in March and September and may continue in session eight weeks.

In the county of Wichita on the fifteenth Monday after the first Mon-
day in March and September, and may continue in session until the
business of the term is disposed of. [Acts 1903, p. 96; Act March 23,
1915, ch. 128; Act May 28, 1915, 1st C. S. ch. 6, § 1.]

All process issued from the office of the district clerk of Wichita
County, Texas, since March 23, 1915, providing for service on the thir-
teenth Monday after the first Monday in March and served more than
ten days before May 31, 1915, is hereby validated and shall be as effective
for service as if calling for the time provided in this Act. [Id., § 2.]

For special provisions relating to this district and district 78, see subdivision 78 of
this article.

Note.—Act approved May 28, 1915, which became effective on date of approval,
amends paragraph 30 of article 30. title 5, Rev. Civ. St. 1911, as amended by chapter 128
of acts of regular session of 34th legislature, so as to read as above.

32. That the Thirty-second Judicial District of Texas shall here-
after be composed of the following counties:

Howard, Borden, Nolan, Mitchell and Scurry; and the terms of the
district courts shall be held therein in each year as follows:

In the county of Howard on the first Mondays in February and Sep-
tember, and may continue in session three weeks.

In the County of Borden on the third Mondays after the first Mon-
days in February and September and may continue in session one week.

In the County of Nolan on the fourth Mondays after the first Mon-
day in February and September and may continue in session seven
weeks,
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In the County of Mitchell on the eleventh Mondays after the first
Monday in February and September and may continue in session five
weeks.

In the County of Scurry on the sixteenth Mondays after the first
Mondays in February and September and may continue in session four
weeks. [Acts 1913, p. 4; Act Jan. 29, 1917, ch. 4; Act Feb. 12, 1917,
ch. 12,8 1.]

That all process and writs issued out of the district courts of said
counties, prior to the taking effect of this Act are hereby made returna-
ble to the terms of said courts as fixed by this Act, and all bonds ex-
ecuted, and recognizances entered of record in said courts shall bind the
parties for their appearance, or to fulfill the obligation of such bonds
and recégnizances at the terms of said courts as they are fixed by this
Act, and all process heretofore returned to, as well as all bonds and
recognizances heretofore taken in any of said courts shall be valid or
as valid as if no change had been made in the time of holding said courts.

Id, § 4.
[ TEe p]resent judges and district attorneys of the said Thirty-second,
Thirty-ninth and Seventieth Judicial Districts shall continue to hold
their offices until their said present terms expire. [Id., § 5.]
Became a law Feb. 12, 1197.

33. That the Thirty-third Judicial District of this State shall be
composed of the counties of Kimble, Gillespie, Mason, Blanco, Menard,
San Saba, Llano and Burnet, and the district courts shall be holden
therein as follows:

In the county of Kimble, on the first Monday in February and Sep-
tember, and may continue in session two weeks.

In the county of Gillespie, on the third Monday in February and Sep-
tember, and may continue in session two weeks.

In the county of Mason, on the fourth Monday after the first Mon-
day in February and September, and may continue in session two weeks.

In the county of Blanco, on the sixth Monday after the first Monday
in February and September, and may continue in session two weeks.

In the county of Menard on the eighth Monday after the first Mon-
day in February and September, and may continue in session two weeks.

In the county of San Saba on the tenth Monday after the first Mon-
day in February and September, and may continte in session three weeks.

In the county of Llano on the Thirteenth Monday after the first Mon-
day in February and September, and may continue in session three
weeks.

In the county of Burnet on the first Monday in January and may con-
tinue in session three weeks, and on the sixteenth Monday after the
first Monday in February, and may continue in session until the business
ilsédisll:»cised of. [Acts 1913, ch. 37, p. 68; Act June 3, 1915, 1st C. S,, ch.

§ 1

Explanatory.—The title of the act purports to amend chapter 87, General Laws, reg-
ular session 33rd Legislature. The enacting part makes no reference to the former law.
Section 2 repeals all laws in conflict. Took effect 90 days after May 28, 1915, date of ad-
journment.

34. The terms of the District Court of the Thirty-fourth Judicial
District, composed of El Paso and Culberson Counties, shall be held in
each of said counties each year as follows, to-wit:

In El Paso County the terms of said court shall be as follows:

Beginning on the first Monday in September of each year and may
continue in session for four weeks thereafter; a term beginning on the
first Monday in November of each year and may continue in session un-
til the last Saturday before the 25th day of December of each year there-
after; a term beginning on the first Monday in January of each year and
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may continue in session until the last Saturday in March thereafter; a
term beginning on the first Monday in May of each year and may con-
tinue in session until the last Saturday in June of each year thereafter.

In Culberson County the terms of said court shall be as follows:

A term beginning on the first Monday in April of each year and may
continue in session for four weeks thereafter; and a term beginning on
the first Monday in October of each year and may continue in session
for four weeks thereafter. [Acts 1913, 1st C. S. p. 17; Act Feb. 25, 1915,
ch.24,§ 4.]

The said District Courts of El Paso County shall have concurrent
civil and criminal jurisdiction with each other in said county of matters
over which the jurisdiction is given or shall be given by the Constitu-
tion and laws of Texas to District Courts; provided, that no grand
jury shall be impaneled in the District Courts of said county, other than
that of the Thirty-fourth Judicial District, unless by special order of the
judge of either of the other District Courts a grand jury shall be called
for either of said courts. [Id., § 6.]

The District Attorney of the Thirty-fourth Judicial District shall al-
so act as District Attorney in and for the Forty-first and Sixty-fifth Ju-
dicial Districts, and the clerk of the District Court of El Paso County
shall act as clerk of the District Court for each of said District Courts.
[1d., 87 ,

Either of the Judges in the said District Courts in El Paso County
may, in their discretion, either in term time or vacation, transfer any
case or cases, civil or criminal, to any other of said District Courts by
order entered on the minutes of his court, or minutes of orders made
in chambers, as the case may be, which orders, when made, shall be
copied and certified to by said clerk, together with all orders made in
said case, and such certified copies of such orders shall be filed among
the papers of any case thus transferred, and the fees therefor shall be
taxed as part of the costs of said suit. And the clerk of said court shall
docket any such cause in the court to which it shall have been trans-
ferred, and, when so entered, the court to which the same shall have
been thus transferred shall have like jurisdiction therein as in cases
originally brought in said court, and the same shall be dropped from the
docket of the court from which it was transferred; provided, that where
there shall be a transfer of any case from one court to another, as herein
provided, on motion of either of the parties to said suit, notice must be
given to either the opposite party or his attorney by the party making
the motion to transfer one week before the time of entering the order
of transfer. [Id., § 8]

Took effect March 15, 1915. )

Note.—By Act Feb. 16, 1917, c. 25, p. 39, Hudspeth county is created, and, when or-
ganized, is to constitute a part of the 84th judicial district; the court in which district

shall hold two sessions of two weeks each annually in the new county at the county seat
on the third Monday in April and October in each year.

36. ‘That the Thirty-sixth Judicial District of Texas shall hereafter
be composed of the counties of Aransas, San Patricio, Bee, Live Oak,
and McMullen, and the district courts shall be held therein as follows:

In the County of Aransas, on the first Monday in September and
February and may continue in session two weeks,

In the County of San Patricio, on the second Monday after the first
Mor;{day in September and February, and may continue in session six
weeks.

In the County of Bee, on the eighth Monday after the first Monday
in September and February, and may continue in session eight weeks.

In the Courity of Live Oak, on the sixteenth Monday after the first
Monday in September and February, and may continue in session three
weeks,

26



Title 5) APPORTIONMENT Art. 30

In the County of McMullen, on the nineteenth Monday after the first
Morllday in September and February, and may continue in session two
weeks.

That all processes, recognizances, writs and bonds issued, served or
executed prior to the taking effect of this Act, and returnable to the
terms of said court, as heretofore fixed by law, in the several counties
composing said district, are hereby made returnable to the terms of said
court in the several counties as fixed by this Act, and all processes here-
tofore returnable, as well as all bonds and recognizances heretofore en-
tered into in any of said courts shall be valid and binding as if no change
had been made by this Act in the times of holding said terms of court.

That the present district judge of the Thirty-sixth Judicial District
shall be and remain the judge of said district, as fixed by this Act, for
the term for which he was elected and until his successor is duly elected
and qualified.

That the Governor of the State is hereby empowered to appoint a
district attorney for said Thirty-sixth Judicial District of Texas, who
shall hold his office until the next general election and until his succes-
sor is duly elected and qualified.

That all grand and petit jurors selected in any of said counties shall
be legal jurors for the terms of said court, fixed by this Act. [Acts
1913, p. 190; Act March 20, 1917, ch. 91, § 1.]

Explanatory.—Section 4 repeals all laws in conflict. Section 5 provides that the act
shall take.effect Aug. 1, 1917.

38. The Thirty-eighth Judicial District of the State of Texas shall
be composed of the counties of Kendall, Zavalla, Medina, Bandera, Real
and Kerr, and the district courts therein shall be held as follows:

In the county of Kendall, on the first Mondays in March, and Sep-
tember of each year, and may continue in session three weeks.

In the county of Zavalla on the third Monday after the first Monday
in March and September and may continue in session three weeks.

In the county of Medina on the sixth Monday after the first Monday
in March and September and may continue in session four weeks.

In the county of Bandera on the tenth Monday after the first Monday
in March and September and may continue in session three weeks.

In the county of Real on the thirteenth Monday after the first Mon-
day in March and September and may continue in session two weeks.

In the county of Kerr on the fifteenth Monday after the first Monday
in March and September and may continue in session until the business
is disposed of. [Acts 1913, 1st C. S. p. 22; Act Mar. 9, 1917, ch. 67;
Act April 9, 1917, ch. 209, § 1.]

The district judge and district attorney for the Thirty-eighth and
Sixty-third Judicial Districts, respectively, and now in office, shall con-
tinue in office during the time for which they were elected respectively.
[1d., § 4.]

The district courts of the Thirty-eighth Judicial District in the county
of Uvalde, shall be held as now provided for the April 1917 term, and
be presided over by the district judge of said district, and all the courts
of said Thirty-eighth District shall be holden at the times now prescribed
for the spring terms, including the court in Kerr county on the nine-
teenth Monday after the first Monday in March 1917; and thereafter all
the courts in said Thirty-eighth District shall be holden at times as
herein prescribed in Section One of this Act. [Id., § 3.]

All process issuing out of the district court of any of the counties
named 1n this Act, issued or served before this Act takes effect, including
recognizances and bonds, returnable to the district courts of any such
respective counties, shall be considered as returnable to such respective
courts in accordance with the terms and times of holding same as pre-
scribed in and fixed by this Act; and all such process is hereby legalized.
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And all grand and petit juries drawn and selected under existing laws
for any of the counties of said districts shall be considered lawfully drawn
and selected for the next term of the respective district courts held after
this Act takes effect, and all such process is hereby legalized and vali-
dated. [Id., § 6.]

Took effect 90 days after March 21, 1917, date of adjournment.

39. 'That the Thirty-ninth Judicial District of Texas shall hereafter
be composed of the counties of Fisher, Kent, Stonewall, Throckmorton,
Haskell and Jones; and the terms of the district courts shall be held
therein in each year as follows: )

The County of Fisher of the sixth Monday after the first Monday in
January and the first Monday in September and may continue in session
three weeks.

In the County of Kent on the ninth Monday after the first Monday
in January and third Monday after the first Monday in September and
may continue in session two weeks.

In the County of Stonewall on the eleventh Monday after the first
Monday in January and fifth Monday after the first Monday in Septem-
ber and may continue in session three weeks.

In the County of Throckmorton on the fourteenth Monday after the
first Monday in January and the eighth Monday after the first Monday
in September and may continue in session two weeks.

In the County of Haskell the sixteenth Monday after the first Mon-
day in January and tenth Monday after the first Monday in September
and may continue in session five weeks.

In the County of Jones on the first Monday in January and the twen-
ty-first Monday after the first Monday in January and may continue in
session six weeks. [Acts 1899, p. 171; Acts 1903, p. 26; Act Jan. 29,
1917, ch. 4, § 2; Act Feb. 12, 1917, ch. 12, § 2.]

For special provisions relating to this district and the 32nd and 70th districts, see
subdivision 32 of this article. :

40. 'That the County of Ellis be and the same is hereby constituted
the Fortieth Judicial District and the terms of district courts therein shall
be held each year as follows:

One term beginning on the first Monday in March of each year and
continuing in session until the first Monday in June.

One term, beginning on the first Monday in June of each year and
continuing in session until the first Monday in September.

One term, beginning on the first Monday in September of each year
and continuing in session until the first Monday in December.

One term, beginning on the first Monday in December of each year
and continuing in session until the first Monday in March. [Acts 1913,
p. 171; Act March 10, 1917, ch. 70, § 1.]

The District Judge of the Fortieth Judicial District, as formerly con-
stituted, shall continue in office as district judge of the Fortieth Judicial
District, as herein constituted until the end of the term for which he
was elected. [Id., § 2.]

For special provisions relating to this district and districts 7, 14, and 86, see subdi-
vision 7 of this article.

41. 'The terms of the District Court of El Paso County in and for
the Forty-first Judicial District, composed of El Paso County, shall be
as follows:

Beginning on the first Monday in January of each year and may con-
tinue in session until the last Saturday before the first Monday in March,
thereafter; beginning on the first Monday in March of each year and
may continue in session until the last Saturday before the first Monday
in May, therealter; beginning on the first Monday in May of each year
and may continue in session until the last Saturday before the first Mon-
day in July, thereafter; beginning on the first Monday in September of
each year and may continue in session until the last Saturday before the
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first Monday in November, thereafter; beginning on the first Monday in
November of each year and may continue in session until the last Satur-
day before the first Monday in January, thereafter. [Acts 1903, p. 78;
Act Feb. 25, 1915, ch. 24, § 3.]

For special provisions relating to this district and the sixty-fifth district, see subdi-
vision 34 of this article.

42. The Forty-second Judicial District of Texas shall be composed
of the Counties of Taylor, Callahan, Stephens, Shackelford, and East-
land, and the terms of the district court shall be held annually therein as
follows:

FEastland—One term of said court in the Forty-second Judicial Dis-
* trict shall begin in the county of Eastland on the first Monday in Janu-
ary, and on the fifteenth Monday after the first Monday in January and
on the first Monday in July, and on the fifteenth Monday after the first
Monday in July, and may continue in session four weeks. [Act March
1, 1917, ch. 52, § 1.]

Taylor—That the terms of District Court shall be held annually in
Taylor county, Texas, as follows: One term shall begin in the county of
Taylor on the fourth Monday after the first Monday in January, and on
the nineteenth Monday after the first Monday in January, and on the
fourth Monday after the first Monday in July, and on the nineteenth
Monday after the first Monday in July, and may continue in session four
weeks. [Act May 17, 1917, 1st C. S., ch. 17, § 1.]

Stephens—One term shall begin in the county of Stephens on the
eighth Monday after the first Monday in January, and on the eighth Mon-
day after the first Monday in July, to remain in session three weeks.
[Act March 1, 1917, ch. 52, § 1.]

Callahan—One term shall begin in the county of Callahan on the elev-
enth Monday after the first Monday in January, and on the eleventh
Monday after the first Monday in July, and may continue in session four
weeks. [Id.] ’

Shackelford—One term shall be held in the county of Shackelford on
the twenty-third Monday after the first Monday in January, and on the
twenty-third Monday aiter the first Monday in July, and may continue
in session three weeks. [Acts 1903, p. 25; Act March 1, 1917, ch. 52, § 1.]

That all process issued or served before this Act takes effect, includ-
ing recognizances, bail bonds and appeal bonds, returnable to the dis-
trict court of any of the counties of said Judicial District, shall be con-
sidered and held returnable to said courts in accordance with the terms
as prescribed by this Act, and all process is hereby legalized, and all
grand juries and petit juries selected and drawn under existing laws in
any of the counties of said Judicial District shall be considered and held
lawfully selected and drawn for the next term of the district court of the
respective counties held after this Act takes effect, and all such process
is hereby legalized and validated. [Id., § 2.]

Explanatory.—Act March 1, 1917, ch. 52, amends section 42, art. 30, title 5, Rev. Civ.
St., so as to read as above. Section 3 repeals all laws in conflict. Section 4 declares an
emergency and provides that the act shall take effect July 1, 1917.

Act May 17, 1917, 1st. C. 8. ¢. 17, in its title alone purports to amend section 1, c. 52,
general laws 35th Legislature, so as to provide for the holding of four terms of court in
Taylor county., Became a law July 1, 1917,

44,

Cited, Bolton v. United States Fidelity & Guaranty Co. (Civ. App.) 166 S. W. 1194,

46. The Forty-sixth Judicial District of the State of Texas shall be
composed of the following counties, to-wit:

Wilbarger, Hardeman, Foard, Collingsworth, Childress and Hall, and
terms of court shall be held therein each year as follows:

In the County of Wilbarger, on the first Mondays in February and
September, and may continue in sessions four weeks.

In the County of Hardeman, on the fourth Monday after the first
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Mondays in February and September, and may continue in session four
weeks.

In the County of Foard, on the eighth Mondays after the first Mon-
days in February and September, and may continue in session two weeks.

In the County of Collingsworth, on the tenth Mondays after the first
Mondays in February and September, and may continue in session three
weeks.

In the County of Childress, on the thirteenth Mondays after the first
Mondays in February and September, and may continue in session four
weeks.

In the County of Hall, on the seventeenth Mondays after the first
Mondays in February and September, and may continue in session until
all the business is disposed of. [Acts 1911, S. S. p. 100; Act Feb. 18,
1915, ch. 15, § 1]

That all process issued or served before this Act goes into effect, re-
turnable to the District Court in said Judicial District, shall be returnable
to said court as fixed by the terms of this Act; and said process is hereby
legalized and validated and all Grand and Petit Jurors selected and drawn
under existing laws in any of the counties of said Judicial District, shall
be considered legally drawn and selected for the next term of the District
Court of the respective counties held after this Act takes effect, and all
appearance bonds and recognizances taken in and for said court shall
bind the parties therein obligated to appear at the next term of such court
held under this Act. [Id., § 2.]

49, That the Forty-ninth Judicial District of Texas shall hereafter
be composed of the counties of Webb, Zapata and Dimmit, and the dis-
tricts courts shall be held therein in each year as follows: |

In the County of Dimmit, on the first Monday in September and Feb-
ruary, and may continue in session four wecks.

In the County of Zapata, on the fourth Monday after the first Mon-
day in September and February, and may continue in session one week.

In the County of Webb as follows: One term beginning on the fifth
Monday after the first Monday in September and, may continue in ses-
sion eight weeks; one term beginning on the thirteenth Monday after
the first Monday in September and may continue in session eight weeks;
one term beginning on the fifth Monday after the first Monday in Feb-
ruary, and may continue in session eight weeks; one term beginning on
the thirteenth Monday after the first Monday in February and may con-
tinue in session eight weeks.

~ That the present district judge and district attorney of said Forty-
ninth Judicial District shall continue as judge and district attorney re-
spectively of said Forty-ninth Judicial District for the terms for which
they were elected and until their successors shall be duly elected and
qualified.

That all process, recognizances, writs, and bonds issued, served, ex-
ecuted, or entered into, prior to the taking effect of this Act and return-
able to the terms of said court as heretofore fixed by law in the several
counties composing said district are hereby made returnable to the
terms of said court in the several counties, as fixed by this Act and all
process heretofore returnable, as well as all bonds and recognizances
heretofore entered into in any of said courts shall be valid and binding
as if no change had been made by this Act in the times of holding said .
terms of court.

That all grand and petit jurors selected in any of said counties shall
be legal jurors for the terms of said court fixed by this Act. [Acts 1913,
S. S. p.-12; Act March 22, 1915, ch. 98; Act June 4, 1915, 1st C. S., ch.
25; Act March 20, 1917, ch. 91, § 2.] '

Explanatory.—Section 4 repeals all laws in conflict. Section 6 provides that the act
shall take effect Aug.v 1, 1917.
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50. 'That the Fiftieth Judicial District of the State of Texas shall be
composed of the counties of Baylor, Knox, King, Cottle, Motley, and
Dickens and the terms of court shall be held therein each year as fol-
lows:

In the county of Baylor on the first Mondays in January and July,
and may continue in session six weeks.

In the county of Knox on the sixth Mondays after the first Mondays
in January and July, and may continue in session six weeks.

In the county of King on the twelfth Mondays after the first Mon-
days in January and July, and may continue in session two weeks.

In the county of Cottle on the fourteenth Mondays after the first
Mondays in January and July, and may continte in session four weeks.

In the county of Motley on the eighteenth Mondays after the first
Mondays in January and July, and may continue in session three weeks.

In the county of Dickens on the twenty-first Mondays after the first
Mondays in January and July, and may continue in session three weeks.
[Acts 1911, p. 212, 88 7, 8; Act March 28, 1917, ch. 109, § 1.]

Explanatory.—The act amends section 7 of chapter 107, general laws 32nd Legisla-
ture. Took effect 90 days after March 21, 1917, date of adjournment.

51. The Fifty-first Judicial District of this State shall be composed
of the counties of T'om Green, Irion, Schleicher, Coke and Sterling, and
the district courts shall be held therein as follows:

In the County of Tom Green on the first Monday in January and
may continue in session ten weeks, and on the eighteenth Monday after
the first Monday in January, and may continue in session until the last
Saturday in August, and the first Monday in September, and may con-
tinue in session eight weeks.

In the County of Irion on the tenth Monday after the first Monday
in January, and the eighth Monday after the first Monday in September,
and may continue in session two weeks.

In the County of Schleicher on the twelfth Monday after the first
Monday in January and the tenth Monday after the first Monday in
September, and may continue in session two weeks.

In the County of Coke on the fourteenth Monday after the first Mon-
day in January, and the twelfth Monday after the first Monday in Sep-
tember, and may continue in session two weeks.

In the County of Sterling on the sixteenth Monday after the first
Monday in January and the fourteenth Monday after the first Monday
in September, and may continue in session two weeks. [Acts 1909, p.
56; Act March 9, 1917, ch. 67, § 2.]

For special provisions relating to this district and the 38th, 63rd, 70th, and 83rd dis-
tricts, see subdivision 38 of this article.

53. The County of Travis shall constitute the Fifty-third Judicial
District, and the District Court shall be held therein for the trial of civil
cases as follows: On the first Monday in October, January, March and
May in each year, and may continue in session until the business is dis-
posed of; provided, the May term shall not continue longer than the
third Saturday in July, unless continued longer by the judge thereof by
an order duly entered; and the October term shall not continue longer
than the last Saturday before the 25th of December each year, unless
continued longer by the judge thereof by an order duly entered. [Acts
1913, 1st C. S. p. 17; Act Feb. 18,1915, ch. 17, § 2.]

For special provisions relating to this district, see subdivision 26 of this article.

Note.—By Act Feb. 18, 1915, a criminal district court for Travis and Williamson coun-
ties is created, with jurisdiction in criminal and divorce cases, and the jurisdiction in
those subjects is taken away from the regular district court. See Vernon'’s Code Cr.
Proc. 1916, arts. 97vv-97zzz.

54. McLennan County [and Falls County] shall constitute the Fif-
ty-fourth Judicial District. [Acts 1911, 1st C. S. p. 79; Act Jan. 29,
1915, ch. 3,§ 3.]
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The terms of the Fifty-fourth Judicial District shall be held as fol-
lows:

[In the County of Falls on the first Mondays in January, and the
first Mondays in June and the January term of said Court may continue
in session nine weeks and the June term nine weeks.] In the County of
McLennan on the Second Mondays in March and the fourth Mondays
in September and may continue in session until the business is disposed
of. [Id., § 8]

For special provisions relating to this district and the seventy-fourth district, see
subdivision 19 of this article.

Note.—By Act Feb. 7, 1917, c. 9, § 10, post, subd. 82 of this article, Falls County is
taken out of the 54th district, and the provisions of Acts 1915, regular session, ch. 3, §§
3, 8, repealed so far as Falls county is concerned.

62. That the terms of the court in the Sixty-second Judicial District
of the State of Texas, composed of the counties of Hunt, Delta and La-
mar, shall be held therein each year as follows:

In the county of Hunt, beginning on the first Monday in December,
and may continue in session eight weeks, and on the third Monday in
May, and may continue in session ten weeks. In the county of Lamar,
beginning on the ninth Monday after the first Monday in December, and
may continue in session eight weeks, and on the first Monday in August,
and may continue in session eight weeks. In the county of Delta, be-
ginning on the seventeenth Monday after the first Monday in December,
and may continue in session three weeks, and on the ninth Monday after
the first Monday in August, and may continue in session three weeks.
[Acts 1905, p. 75; Act March 1, 1915, ch. 27, § 1.]

That all process issued out of the District Court of the counties of
said district before this Act takes effect is hereby made returnable to
the terms of said court, as fixed by this Act, and all bonds heretofore
executed, and recognizances entered of record in said court shall bind
the parties for their appearance, or to fulfill the obligation of such bonds
and recognizances at the terms of said court as fixed by this Act, and all
process heretofore returned, as well as all bonds and recognizances here-
tofore taken in the Districts Courts of the Sixty-second Judicial District
shall be as valid as if no change had been made in the times of holding
said courts in the counties of said district. [Id., § 2.]

That should the District Court in any of the counties of said district
be in session under existing laws when this Act takes effect, the same
shall continue and end its terms under such existing laws, and all pro-
cess, writs, judgments and decrees shall be valid, and shall not be ef-
fected by the change in the times of holding the courts in the district,
by this Act. [Id, § 3.]

63. The Sixty-third Judicial District of Texas shall be composed of
the counties of Jeff Davis, Presidio, Brewster, Terrell, Val Verde, Kin-
ney, Maverick and Uvalde, and the district courts shall be held therein
as follows:

In the county of Jeff Davis, on the second Monday in January and
July and may continue in session two weeks.

In the county of Presidio on the third Monday after the first Monday
in January and July and may continue in session three weeks.

In the county of Brewster on the sixth Monday after the first Mon-
day in January and July and may continue in session for three weeks.

In the county of Terrell on the ninth Monday after the first Monday
in January and July and may continue in session for two weeks.

In the county of Kinney on the eleventh Monday after the first Mon-
day in January and July, and may continue in session for two weeks.

In the count of Maverick, on the thirteenth Monday after the first
Mor;{day in January and July and may continue in session for three
weeks.

In the county of Uvalde on the sixteenth Monday after the first Mon-
day in January and July and may continue in session for four weeks.
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In the county of Val Verde on the twentieth Monday after the first
Monday in January and July and may continue in session until the busi-
ness is disposed of. [Acts 1913, 1st C. S. p. 34; Act March 9, 1917, ch.
67, 8§ 3; Act April 9, 1917, ch. 209, § 1.]

The district court in the Sixty-third Judicial District for Val Verde
county for the term commencing as now provided on the sixteenth Mon-
day after the first Monday in January, 1917, shall be holden at that time,
as now provided; and thereafter said court shall be holden at the times

prescribed herein in Section two of this Act. [Id., § 5.]

Explanatory.—For special provisions relating to this district and districts 38, 51, 70,
and 83, see subdivision 38 of this article. Section “two’’ above referred to does not ap-
pear on the printed session laws, the designation of the section having been omitted as
the result of a clerical error in preparing the bill. It appears as a part of section 1 of
the act, the first part of which relates to the 38th judicial district. The portion of the
section relating to the 63d district is set forth above in the next preceding paragraph.

64. That the terms of court in the Sixty-fourth Judicial District of
the State of Texas, composed of the Counties of Hale, Floyd, Briscoe,
Castro, Swisher, Lamb and the unorganized County of Bailey, shall be
held therein each year as follows:

In the County of Hale on the second Monday in January and first
Monday in August, and may continue in session seven weeks.

In the County of Floyd on the seventh Monday after the second Mon-
day in January and first Monday in August, and may continue in ses-
sion five weeks.

In the County of Briscoe on the twelfth Monday after the second
Monday in January and first Monday in August, and may continue in
session two weeks.

In the County of Swisher on the fourteenth Monday after the second
Monday in January and first Monday in August, and may continue in
session four weeks.

In the County of Castro on the eighteenth Monday after the second
Monday in January and first Monday in August, and may continue in
session two weeks.

In the County of Lamb on the twentieth Monday after the second
Monday in January and first Monday in August, and may continue in
ﬁs;igri t]wo weeks. [Acts 1911, 1st C. S. p. 102; Act March 28, 1917, ch.

The unorganized county of Bailey is hereby attached to the County
of Castro for judicial and all other purposes. [Id., § 2.]

That all process issued out of the District Court of the counties of
said district before this Act takes effect is hereby made returnable to
the terms of said court, as fixed by this Act, and all bonds heretofore
executed, and recognizances entered of record in said court shall bind
the parties for their appearance, or to fulfill the obligation of such bonds
and recognizances at the terms of said court as fixed by this Act, and
all process heretofore returned, as a well as all bonds and recognizances
heretofore taken in the District Courts of the Sixty-fourth Judicial Dis-
trict shall'be as valid as if no change had been made in the time of hold-
ing said courts in the counties of said district. [Id., § 3.]

] That should the District Court in any of the counties of said dis-
trict be in session under the existing laws when this Act takes effect, the
same shall continue and end its terms under such existing laws, and all
process, writs, judgments and decrees shall be valid, and shall not be
effected by the change in the times of holding the courts in the district
by this Act. [Id., §4.] ’
o, 1%?’?,13;;20;);.;;%?;2; :nifapea.ls all laws in conflict. Took effect 90 days after March
65, That the Sixty-fifth Judicial District of Texas be, and the same
is hereby, created, to be composed of the County of El Paso, in the State
of Texas. [Act Feb. 25, 1915, ch. 24, § 1.]
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The terms of said court shall be as follows:

Beginning on the first Monday in January of each year and may
continue in session until the last Saturday before the first Monday in
March, thereafter; beginning on the first Monday in March of each
year and may continue in session until the last Saturday before the first
Monday in May, thereafter; beginning on the first Monday in May of
each year and may continue in session until the last Saturday before
the first Monday in July thereafter; beginning on the first Monday in
September of each year and may continue in session until the last Sat-
urday before the first Monday in November, thereafter; beginning on
the first Monday in November of each year and may continue in session
until the last Saturday before the first Monday in January, thereafter.
[1d..§2.]

The Governor of this State shall, upon the taking effect of this Act,
appoint a judge of the Sixty-fifth Judicial District, who shall hold the
office of judge of said court until the election and qualification of his suc-
cessor at the next general election. [Id., § 5.]

The said District Court for the Sixty-fifth Judicial District of Texas
hereby created shall have jurisdiction over all judgments and proceed-
ings had in the Special District Court for El Paso County, Texas, here-
tofore created by the Thirty-third Legislature of the State of Texas,
the same as if the District Court for the Sixty-fifth Judicial District
were a continuation of said Special District Court, and all cases, tried
in said Special District Court before its expiration, appealed to the Court
of Civil Appeals or the Supreme Court, in the event the same are re-
versed, shall be returned to said Sixty-fifth Judicial District Court here-
by created, and a mandate issued by order of the clerk of the Court of
Civil Appeals or the Supreme Court in said cases shall be returnable to
the said Sixty-fifth Judicial District Court hereby created, and the pro-
visions of this Act shall apply to all cases tried in said Special District
Court before its expiration in which writs of error have been applied for,
or may be applied for, within the time prescribed by law. [Id., § 9.]

Upon the taking effect of this Act and the appointment and qualifi-
cation of the judge of said Sixty-fifth Judicial District Court, it shall not
be necessary for said judge to wait until the first day of the ensuing
term thereafter to organize his court and summon a jury; but he shall
open said court on the first Monday after he shall have been appointed
and qualified for the trial, during the remainder of said term, of such
cases as may be transferred to said court for trial from the other Dis-
trict Courts of said county, and he may cause to be summoned jurors for
service from the list of those eligible for jury service in the manner pro-
vided by law except as to the time of such selection. [Id., § 10.]

For special provisions relating to this district and to the forty-first district, see
subdivision 34 of this article.

66. The terms of the District Court in the Sixty-sixth Judicial Dis-
trict of Texas, comprising the County of Hill, shall be holden in said
County of Hill as follows: Beginning on the first Mondays in January,
March, May, July, September and November of each year. FEach term
of said court may continue in session for a period of seven weeks, or
until the business is disposed of, save and except the term beginning an-
nually on the first Monday in July may continue in session for the period
of five weeks, or until the disposal of the business. [Acts 1905, p. 37;
Act March 29, 1915, ch. 139, § 1.]

Explanatory.—The act amends sec. 4 of ch. 31, Acts Reg. Sess. 29th Leg., which is in
Rev. Civ. 8t., 1911 edition, page 39, title 5, article 30, section 66. The act took effect 90
days after March 20, 1915, date of adjournment.

68.
Cited, Texas Seed & Floral Co. v. Chicago Set & Seed Co. (Civ. App.) 178 S. W. 731.
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70. The Seventieth Judicial District of the State of Texas shall be
composed of the counties of Midland, Ector, Winkler, Andrews, Mar-
tin, Glasscock, Reeves, Ward, and the unorganized counties of Crane and
Loving, and the district courts shall be holden therein as follows:

In the County of Midland on the first Monday in February and Sep-
tember and may continue in session three weeks.

In the County of Ector on the third Monday after the first Monday
in February and September and may continue in session two weeks.

In the County of Winkler on the fifth Monday after the first Mon-
day in February and September, and may continue in session one week.

In the County of Andrews on the sixth Monday after the first
Monday in February and September, and may continue in session one
week.

In the County of Martin on the seventh Monday after the first Mon-
day in February and September, and may continue in session for two
weeks.

In the County of Glasscock on the ninth Monday after the first Mon-
day in February and September, and may continue in session two weeks.

In the County of Reeves on the eleventh Monday after the first Mon-
day in February and September, and may continue in session six weeks.

In the County of Ward on the first Monday in January and on the
seventeenth Monday after the first Monday in February, and may con-
tinue in session three weeks.

The unorganized County of Loving is hereby attached to Reeves
County for judicial and all other purposes, and the unorganized Coun-
ty of Crane is hereby attached to Ector County for judicial and other
purposes. [Acts 1913, p. 4; Act Jan. 29, 1917, ch. 4, § 3; Act Feb. 12,
1917, ch. 12, § 3; Act March 9, 1917, ch. 67, § 4; Act Sept. 17, 1917, ch. 3,

1.
’ ']I‘hat all process issuing out of the district courts of any of the coun-
ties named in this Act issued or served before this Act takes effect, in-
cluding recognizances and bonds returnable to the ‘district court of any
such respective counties, shall be considered as returnable to such re-
spective courts in accordance with the terms and time of holding same as
prescribed in and fixed by this Act; and all such process is hereby
legalized. And all grand and petit juries drawn and selected under ex-
isting laws for any of the counties of said districts shall be considered
lawfully drawn and selected for the next term of the respective district
courts held after this Act takes effect and all such process is hereby
legalized and validated. [Act Sept. 17, 1917, ch. 3, § 2.]

That if any court in any county of said judicial districts shall be in
session at the time this Act takes effect, such court affected hereby shall
continue in session until the term thereof shall expire under the provi-
sions of existing laws; thereafter the terms of court of said county shall
conform to the requirements of this Act. [Id., § 3.]

That all laws and parts of laws in conflict with the provisions of this
Act shall be and the same are hereby repealed. [Id. § 4.]

For special provisions relating to this district and districts 38, 51, 63, and 83, see
subdivision 38 of this article.

The acts of March 9, 1917, Feb. 12, 1917, and Jan. 29, 1917, are superseded by the
present act. .

74. 'That McLennan County shall constitute the Seventy-fourth Ju-
dicial District. [Act Jan. 29, 1915 ch. 3, § 2.]

The Judges of said Courts shall thereafter be elected as provided by
the Cor;stitution and Laws of the State for the election of District Judges.
(1d,§7.]

The Governor shall appoint a suitable person as Judge of the Sev-
enty-fourth Judicial District as herein constituted, who shall hold such
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office until the next general election and until his successor shall have
been elected and qualified. [Id, § 6.]

The terms of the Seventy-fourth Judicial District shall be held as
follows:

Beginning on the second Mondays in February, April, June, August,
October and December of each year, and may continue until the busi-
ness thereof is disposed of. [Id., § 8.]

For special provisions relating to this district and to the fifty-fourth district, see
subdivision 19 of this article.

75. 'The Seventy-fifth Judicial District of Texas shall hereafter be
composed of the following named counties, to-wit: Hardin, Chambers,
Montgomery and Liberty and Tyler, which last named county is hereby
removed from the First Judicial District and placed in said Seventy-
fifth District and the terms of the district courts in and for said Seventy-
fifth Judicial District shall be begun and holden therein as follows:

In the County of Hardin, on the first Monday of january and July
of each year, and may continue in session five weeks. '

In the County of T'yler, on the fifth Monday after the first Monday
in January and July of each year, and may continue in session five weeks.

In the County of Chambers, on the tenth Monday and the twenty-
second Monday after the first Monday in January, and the fourteenth
Monday after the first Monday in July of each year, and may continue
in session two weeks.

In the County of Montgomery, on the twelfth Monday after the
first Monday in January, and the tenth Monday after the first Monday
in July of each year, and may continue in session six weeks.

In the County of Liberty, on the seventeenth Monday after the
first Monday in January and July of each year, and may continue in
session six weeks. [Act April 7, 1915, ch. 155, §§ 2, 6, 7, 9; Act Feb.
13, 1917, ch. 23, § 2.]

All process issued in the First Judicial District and returnable to
its terms as heretofore established in Tyler County and all recogni-
zances and bonds returnable to said court shall be valid and returnable
to the Seventy-fifth Judicial District Court sitting in Tyler County and
all such process are hereby legalized; and all subpcenas and other pro-
cess made returnable to said court shall be treated and considered as
returnable to the term of the said Seventy-fifth Judicial Court in said
Tyler County as herein provided; and all grand and petit jurors drawn
and selected under existing laws shall be considered lawfully drawn and
selected in said Tyler County for the next term of the Seventy-fifth Ju-
dicial District Court as herein provided for and such process, is legalized
and validated, and all process, recognizances and bonds heretofore is-
sued or which may hereafter be issued before this Act takes effect re-
turnable to the district court in Tyler County, shall be valid and con-
sidered returnable to the next term of court sitting after this Act takes
effect and the succeeding term as provided by law. This act shall not
affect the term of any court in session at the time it goes into effect and
said court so in session shall continue until the expiration of the term
or the same be adjourned under existing laws, and thereafter the terms
of said court shall conform to the provisions of this Act. [Id., § 7.]

For special provisions relating to this and the ninth district, see subdivision 9 of this
article.

Note.—The 75th district was created by Act April 7, 1915, ¢. 155, § 2, to expire March
31, 1917. The district is made permanent by the act above set forth. The former act,
repealed by this act, provided for a judge and district attorney for said district.

76. 'That the 76 Judicial District of Texas shall hereafter be com-
posed of the following counties: Titus, Franklin, Camp, Morris and
‘Marion; and the terms of the District Courts therein each year shall be
held as follows:
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In the County of Titus, beginning on the first Monday in January
and may continue in session six weeks; and on the 22nd Monday after
the first Monday in January, and may continue in session six weeks.

In the County of Franklin, beginning on the 6th Monday after the
first Monday in January, and may continue in session four weeks; and
on the fourth Monday in August, and may continue in session four
weeks.

In the County of Camp, beginning on the tenth Monday after the
first Monday in January, and may continue in session four weeks; and
on the fourth Monday after the fourth Monday in August, and may con-
tinue in session four weeks.

In the County of Morris, beginning on the fourteenth Monday after
the first Monday in January, and may continue in session four weeks;
and on the eighth Monday after the fourth Monday in August, and may
continue in session four weeks.

In the County of Marion, beginning on the eighteenth Monday after
the first Monday in January, and may continye in session four weeks;
and on the twelfth Monday after the fourth Monday in August, and
may continue in session four weeks. [Act Feb. 9, 1915, ch. 5, § 2; Act
Feb. 23, 1917, ch. 41, § 1.]

All processes issued or served before this Act goes into effect, in-
cluding recognizances and bonds, returnable to the District Court of
any of said counties in each of said Judicial Districts shall be considered
as returnable to said courts in accordance with the terms as described
by this act, and all such process is hereby legalized and all grand and
petit juries drawn and selected under existing laws in any of the coun-
ties of either of said Judicial Districts, shall be considered lawifully
drawn and selected for the next terms of the District Court of their re-
spective counties, held in accordance with this act, and after this Act
takes effect, all such process is hereby legalized and validated; pro-
vided, that if any court in any county of either of said Judicial Districts,
shall be in session at the time this Act takes effect, such court or courts
affected hereby shall continue in session until the term thereof shall ex-
pire under the provisions of existing laws, and thereafter the said courts
of said county or counties shall conform to the requirements of this Act.
[1d., § 2.]

The clerks of the District Courts of Marion, Morris, Titus and Frank-
lin Counties, duly elected and now acting, shall be the clerks of the
Seventy-sixth Judicial District sitting in their respective counties, until
the next general election and until their successors are elected and duly
qualified. [Act Feb. 9, 1915, ch. 5, § 4.]

The Governor of Texas, immediately upon the taking effect of this
Act, shall appoint a suitable and legally qualified person as District
Judge of the Seventy-sixth Judicial District, who shall hold his office
until the next general election and until his successor is elected and
duly qualified. [Id., § 5.]

The Governor of Texas, immediately upon the taking effect of this
Act, shall appoint a suitable and legally qualified person as District At-
torney for the Seventy-sixth Judicial District, who shall hold his office
until the next general election and until his successor is elected and duly
qualified. [Id. § 6.]

The District Court of the Seventy-sixth Judicial District shall have
such jurisdiction and powers as are conferred by the Constitution and
existing laws of the State of Texas, and such as shall hereafter be given
by law. [Id., § 8.]

For special provisions relating to this district, see subdivision 5 of this article.

Explanatory.—Became a law Feb. 23, 1917. Section 2a repeals all laws in conflict.

77. 'That the Seventy-seventh Judicial District of Texas is hereby
created and shall be composed of the counties of Limestone and Free-
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stone, and the terms of the District Court shall be held therein in each
year as follows:

In the county of Limestone beginning on the first Monday in Janu-
ary, March, May, July, September and November, and each term may
continue in session four weeks.

In the county of Freestone beginning on the first Monday in Febru-
ary, April, June, August, October and December, and each term may
continue in session four weeks. [Act Feb. 12, 1915, ch. 8, § 3.]

That there shall be organized grand juries at the January, May and
September terms of said court in Limestone county, and at the Febru-
ary, June and October terms of said court in Freestone County, and
at such other terms of the said court in each county as may be deter-
mined and ordered by the Judge thereof. [Id., §4.]

The Governor of the State of Texas is hereby authorized and em-
powered to appoint some person having the qualifications provided by
law for District Judge, for the Judge of the District Court of the Sev-
enty-seventh District, who shall hold his office until the next general
election for State offices in the State of Texas, and until his successor
is elected and qualified, as is provided by law. He shall receive the same
salary that is now provided, or may hereafter be provided, to be paid
to the District Judges, and in like manner. [Id., § 4a.]

That the office of District Attorney is hereby created for the Sev-
enty-seventh Judicial District, and the present District Attorney of the
Thirteenth Judicial District, elected and now acting for said District
shall hold his office in the Seventy-seventh Judicial District until the
time for which he was elected shall expire, and until his successor is
duly elected and qualified. [Id., § 6.]

For special provisions relating to this district, see subdivision 13 of this article.

78. Wichita County shall hereafter constitute the 78th Judicial Dis-
trict and the District Court in said district shall hold its terms as fol-
lows: beginning on the first Mondays in March and September and
shall continue in session until the Saturday night next preceding the
beginning of the following term unless the business of the terms shall
be sooner disposed of: provided that nothing in this Act shall be con-
strued to in any way affect the time and terms of the courts of the
30th Judicial District in said county as the same is now constituted.
[Act Feb. 10, 1915, ch. 6, § 1.]

The district courts of the 78th and 30th Judicial districts shall have
concurrent jurisdiction of all cases, civil and criminal and appellate, over
which the district courts of the state have jurisdiction under the con-
stitution and laws of the State of Texas, co-extensive with the limits of
Wichita County ; provided however that no grand jury shall be drawn
“for the 78th district court unless the judge thereof, in his discretion shall
decide that it is necessary and shall make a special order for the same
upon the minutes of said court; provided further that the Judge of the
78th district shall have the authority, at any time he may think it neces-
sary to recall, reassemble and reimpanel the grand jury last impaneled
of the 30th District Court for Wichita County and the grand jury so re-
impaneled and reorganized shall constitute a legal grand jury for the 78th
district court the same as of originally drawn, summoned and organized
in said court. [Id., § 2.]

The Judges of the 30th and the 78th District Courts for Wichita
County may each, in his discretion, at any time or upon agreement of
the parties or where the Judge may believe the administration of justice
will be facilitated thereby, transfer any cause, civil or criminal, from
the dockets of their respective courts to the docket of the other district
court for Wichita County and shall note such transfer on the docket;
whereupon the Clerk of the District Court shall enter said cause upon
the docket of the other district court to which such cause has been trans-
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ferred and such case shall there be tried or disposed of as if originally
filed in said court; provided that no transcript of the.record shall be
necessary to the jurisdiction of the court to which such case has been
transferred [and jurisdiction of the court to which such case has been
transferred] and no formal proceeding shall be necessary in such case to
show such transfer. [Id., § 3.]

As soon after this Act shall take effect as practicable the Clerk of the
District Court for Wichita County shall make up the dockets for said
78th District Court in the following manner: he shall enter upon said
dockets such cases as may be transferred by the Judge of the 30th Ju-
dicial District and all such cases as may be transferred to such court by
agreement of the parties and if, after all such cases are transferred, there
remains upon the docket of the 30th District Court for said County more
than 40 per cent of the total number of cases pending in said county
then he shall transfer enough of the oldest cases on the dockets to make
up 60 per cent of the pending business for the said 78th District Court:
After the beginning of the first term of the 78th District Court the Clerk
shall make up the dockets of each court by filing each case in the court
having the first appearance day after the time of filing the petition in
which ten days service may be had; provided that all criminal cases shall
be docketed in the court which receives the indictment or information
upon which such cases are based and all appeals in probate cases from
the county probate court of Wichita County shall be to the court holding
the first term after notice of appeal is given. [Id., § 4.]

All writs, process, bonds and recognizances, civil or criminal, issued,
executed, entered into or effective in the district court of Wichita Coun-
ty prior to the taking effect of this Act and returnable or cognizable in
or to said court as it has been heretofore fixed by law are hereby made
returnable to and cognizable in either the 30th district court for Wichita
County or the 78th District Court as the same may acquire jurisdiction
by the terms of this Act and they shall be as valid and binding in law
as if originally issued, made, filed or entered into in the court acquiring
jurisdiction by the terms of this Act. [Id., § 5.]

The Clerk of the District Court for Wichita County shall be the
Clerk of the 78th District Court and the District Attorney for the 30th
Judicial District of Texas shall prosecute the pleas of the State in all
criminal causes cognizable in said court and his per diem accounts ap-
proved by the Judge of said court shall be paid the same as if approved
by the Judge of the 30th Judicial District Court. [Id., § 6.]

As soon as this Act takes effect, the Governor, shall appoint a suit-
able person as Judge of the 78th Judicial District of Texas, who shall
hold his office until the next general election in November A. D. 1916,
and until his successor is elected and qualified. He shall possess the con-
stitutional qualifications for District Judges and shall receive the same
salary as other District Judges in this State. [1d., § 7.]

79. The Seventy-ninth Judicial District of Texas is hereby created
and shall be composed of the counties of Starr, Hidalgo, Brooks, Jim
Hogg, Duval, and Jim Wells, and the terms of court of the district shall
be held therein each year as follows:

In the county of Starr on the first Monday in February of each year,
and may continue in session three weeks; on the first Monday in Sep-
tember in each year, and may continue in session three weeks.

In the county of Hidalgo on the third Monday after the first Monday
in February of each year, and may continue in session six weeks; on
the third Monday after the first Monday in September, and may continue
in session four weeks.

In the county of Brooks on the ninth Monday after the first Monday
in February of each year, and may continue in session four weeks; on
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the seventh Monday after the first Monday in September and may con-
tinue in session four weeks.

In the county of Jim Hogg on the thirteenth Monday after the first
Monday in February of each year, and may continue in session two
weeks; on the eleventh Monday after the first Monday in September, and
may continue in session two weeks.

In the county of Duval on the fifteenth Monday after the first Mon-
day in February of each year, and may continue in session four weeks;
on the thirteenth Monday after the first Monday in September, and may
continue in session until December 31 of each year.

In the county of Jim Wells on the nineteenth Monday after the first
Monday in February of each year, and may continue in session four
weeks; on the first Monday in January of each year, and may continue
in session until the first Monday in February of each year. »

That all process, writs and bonds issued, served or executed prior to
the taking effect of this Act and returnable to the terms of said court
in each of the said counties composing said judicial district, and all pro-
cess heretofore returnable, as well as all bonds and recognizances here-
tofore entered into, in any of said counties shall be as valid and binding
as if no change had been made by this Act in the times of holding said
terms of court. [Act March 12, 1915, ch. 48, § 2.]

The Governor, immediately upon the taking effect of this Act, shall
appoint a suitable person as district judge of the Seventy-ninth Judi-
cial District, and a suitable person as district attorney for the Seventy-
ninth Judicial District, respectively, each of whom shall hold his office
until the next general election, and his successor is duly elected and
qualified. [Id., § 4]

For special provisions affecting this district, see subdivision 28 of this article. This
act took effect 90 days after adjournment of the legislature, on March 20, 1915.

80. That the Eightieth Judicial District of Texas is hereby created
and shall be composed of the counties of Harris and Waller, and the
terms of the district court shall be held therein in each as follows:

In the county of Harris, beginning on the first Monday in January,
February, March and September, and on the second Monday in May,
June, July, November and December of each year, and may continue in
session four weeks. : ,

In the county of Waller, beginning on the first Monday in April and
October of each year and may continue in session five weeks. [Act
June 3, 1915, 1st C. S,, ch. 19, § 2.]

The Governor of the State of Texas is hereby authorized and em-
powered to appoint some person having the qualifications provided by
law for district judge as the Judge of the District Court of the Eightieth
Judicial District of Texas, who shall hold his office until the next gen-
eral election for state offices in the State of Texas, and until his succes-
sor is elected and qualified, as is provided by law. He shall receive the
same salary that is now provided, or may hereafter be provided, to be
paid to district judges, and in like manner. [Id., § 3.]

That the clerk of the District Court of Harris County, as that of-
fice is now constituted, and his stccessor in office, shall be the clerk
of the District Court of the Eightieth Judicial District of Texas in Har-
ris County, and shall perform all the duties pertaining to the clerkship
of said court, as well as the duties imposed upon him as the clerk of other
district courts of Harris County, and for such additional service, shall
receive twelve hundred dollars per year, as additional compensation to
be collected out of the fees allowed by law. [Id., § 5.]

That the other civil district courts of Harris County and the district
court of the Eightieth Judicial District, in the County of Harris, shall
have concurrent jurisdiction with each other throughout the limits of
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Harris County, in all matters, civil, of which jurisdiction is given to the
district courts by the Constitution and laws of the State. [Id., § 6.]

The District Court of the Eightieth Judicial District shall have such
jurisdiction and powers as are conferred upon district courts by the Con-
stitution and existing laws of the State of Texas, and such as shall here-
after be given by law, but said district court shall have only civil ju-
risdiction in Harris County. [Id., § 12.]

For special provisions applicable to this district and district 23, see subdivision 23 of
this article.

81. The Eighty-first Judicial District of Texas is hereby created
and shall be composed of the counties of Frio, LaSalle, Atascosa, Wilson
and Karnes, and the district courts shall be held therein as follows:

In the County of Frio, on the first Monday in September and Feb-
ruary, and may continue in session three weeks.

In the County of LaSalle, on the third Monday after the first Mon-
day in September and February, and may continue in session three
weeks.

In the County of Atascosa, on the sixth Monday after the first Mon-
day in September and February, and may continue in session five weeks.

In the County of Wilson, on the eleventh Monday after the first Mon-
day in September and February, and may continue in session six weeks.

In the County of Karnes, on the seventeenth Monday aiter the first
Monday in September and February, and may continue in session five
weeks.

That all process, writs, recognizances and bonds issued, served, ex-
ecuted, or entered into, prior to the taking effect of this Act, and return-
able to the terms of said court, as heretofore fixed by law, in the several
counties, composing said district, are hereby made returnable to the
terms of said court in the several counties as fixed by this Act, and all
process heretofore returnable, as well as all bonds and recognizances
herctofore entered into in any of said courts, shall be valid and binding
as if no change had been made by this Act in the times of holding said
terms of court.

All grand and petit jurors selected in any of said counties shall be
legal jurors for the terms of said court fixed by this Act. :

The present district attorney of the Thirty-sixth Judicial District of
Texas, who resides in Wilson County, Texas, shall act and be the dis-
trict attorney of the Eighty-first Judicial District of Texas, as herein
created, and shall hold office until the next general election and until his
successor is duly elected and qualified.

The Governor of Texas is hereby authorized and empowered to ap-
point a suitable person as district judge of the Eighty-first Judicial Dis-
trict hereby created, who shall hold his office until the next general elec-
tion and until his successor is duly elected and qualified. [Act March
20, 1917, ch. 91, § 3.]

Explanatory.—Section 4 repeals all laws in conflict. Sec. 5 provides that the act shall
take effect Aug. 1, 1917.

82. That the Eighty-second Judicial District of Texas is hereby cre-
gt(id] and shall be composed of Falls County. [Act Feb. 7, 1917, ¢ch. 9,

That the terms of the district court in said Eighty-second Judicial
District shall be held at the following times: Beginning on the first
Monday in the months of January, March, May, September, and Novem-
ber of each year, and each term may continue in session until and in-
cluding the Saturday next preceding the beginning of the next succeed-
mng term unless the business of the term shall be sooner disposed of;
provided that in case a term of district court shall be in session in Falls
County as a part of the Fifty-fourth Judicial District at the time this Act
takes effect the judge of the Fifty-fourth Judicial District shall continue
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to hold said term until such term is adjourned or expires under existing
laws. [Id., § 2.]

That the terms of the district court in said Fifty-fourth Judicial Dis-
trict shall be held at the following times, to-wit: Beginning on the first
Monday in the months of January, March, May, September and, No-
vember, and each of said terms may continue in session until and includ-
ing the Saturday next preceding the beginning of the next succeeding
term, unless the business of the term shall be sooner disposed of; pro-
vided that in case a term of said Fifty-fourth District Court shall be in
session in McLennan County at the time this Act takes effect the judge
of the said Fifty-fourth Judicial District shall continue to hold said term
until such term is adjourned or expires under existing laws. [Id., § 3.]

Grand juries in said Eighty-second Judicial District shall be organ-
ized at the May and November terms of said court, and at such other
terms as the judge of said district may determine and order. Grand ju-
ries in the Fifty-fourth Judicial District shall hereafter be empanelled at
the March and September terms of court therein and at such other terms
as the judge of said district may determine and order. [Id, § 4.]

The district court of the Kighty-second Judicial District shall have
all such powers and jurisdiction as district courts now have or which
may hereafter be conferred upon them by and under the laws and Con-
stitution of the State of Texas, and said district court of the Eighty-
second Judicial District shall have such further jurisdiction as may at
any time be transferréd to it from the county court of Falls County by
act or acts of the Legislature. [Id. § 5.]

All prosecutions, suits, actions, causes, and proceedings of whatever
nature, civil or criminal, filed or pending in the district court of Falls
County as constituted prior to the taking effect of this Act shall con-
tinue on the dockets and be tried and disposed of by the district court of
said county as constituted by this Act, the same as if originally filed or
instituted in said court as constituting the Eighty-second District. All
writs and process issued in connection with all prosecutions, suits, ac-
tions, causes, and proceedings of whatever nature, civil or criminal, in
the district court of Falls County prior to the taking effect of this Act
shall be returnable to and effective in said court as constituted by this
Act, and all bonds and recognizances filed and entered into in said dis-
trict court of Falls County prior to the taking effect of this Act shall be
valid, continuing and cognizable in and by the district court of said
county as constituting the Eighty-second Judicial District; provided all
such writs and process issued and made returnable to the June term, A.
D. 1917, of the district court of Falls County shall be returnable to the
September term, A. D. 1917, of the district court of said county as con-
stituting the Eighty-second Judicial District. [Id., § 6.]

An official court reporter for said Eighty-second Judicial District
shall be appointed by the judge thereof, the said official court reporter
to have the qualifications, to be subject to the duties and regulations, and
entitled to the same compensation as official court reporters for district
courts of this State are now or may hereafter be subject to and entitled
under the General Laws of the State. [Id., § 7.]

The Governor shall appoint a suitable person as judge of the Eighty-
second Judicial District, as herein constituted, who shall hold such office
until the next general election and until his successor shall have been
elected and qualified. [Id., § 8]

The judge of the Kighty-second Judicial District shall receive the
same salary, payable by the State of Texas in the same manner as other
district judges of said State do now or shall hereafter receive under the
Constitution and laws of Texas. [Id., § 9.]

That such part of Section 3, of Chapter 3, of the General Laws of
1915, enacted at the Regular Session of the Thirty-fourth Legislature of
Texas, as constitutes Falls County a part of the Fifty-fourth Judicial
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District, ahd such part of Section 8 of said Act of 1915 as provides for
the holding of terms of court in Falls County as a part of said Fifty-
fourth Judicial District, are hereby repealed save and except that said
repeal shall not become operative in case a term of court shall be in ses-
sion in Falls County at the time this Act takes effect, until such term
shall be adjourned sine die by the judge of said Fifty-fourth Judicial
District or expires under existing laws as prescribed in Section 2 of this
Act. All other laws and parts of laws in conflict with or inconsistent
with this Act are hereby repealed. " [Id., § 10.] \ )

83. That the Eighty-third Judicial District of the State of Texas is
hereby created and shall be composed of the counties of Edwards, Crock-
ett, Sutton, Reagan, Upton, and Pecos, and the district courts shall be
holden therein as follows:

In the County of Edwards on the last Monday in January and Au-
gust and may continue in session four weeks.

In the County of Sutton on the third Monday after the first Mon-
day in February and September, and may continue in session three
weeks. ,

In the County of Crockett on the sixth Monday after the first Mon-
day in February and September, and may continue in session three
weeks.

In the County of Reagan on the ninth Monday after the first Mon-
day in February and September and may continue in session two weeks.

In the County of Upton on the eleventh Monday after the first Mon-
day in February and September and may continue in session two weeks.

In the County of Pecos on the thirteenth Monday after the first Mon-
day in February and September and may continue in session until the
business is disposed of. [Act March 9, 1917, ch. 67, § 5.]

The Governor shall, immediately after the passage of this Act, ap-
point a suitable person qualified under the Constitution of the State of
Texas as a judge of the Eighty-third Judicial District as herein constitut-
ed, who shall hold such office until the next general election, and until
his successor shall have been elected and qualified. [Id., § 6.]

The Governor shall, immediately after the passage of this Act, ap-
point a suitable person qualified under the Constitution and laws of the
State of Texas as district attorney of the Eighty-third Judicial District
as herein constituted, who shall hold such office until the next general
election, and until his successor shall have been elected and qualified;
the district attorney of said district shall thereafter be elected as pro-
vided by the Constitution and laws of the State of Texas for the election
of the district attorney. [Id., § 7.]

For special provisions relating to this district and districts 38, 51, 63, and 70, see
subdivision 38 of this article.

84. [There is no 84th judicial district.]

85. The Counties of Robertson and Brazos, now constituting part
of the Twentieth Judicial District are here now declared to constitute
the Eighty-fifth Judicial District, and the terms of District Court in
said counties shall be held as follows: In the County of Robertson on
the first Monday in the months of January, April and July, and the sec-
ond Monday in the month of November in each year, and each term
may continue in session for five weeks. The terms of the District Court
in Brazos County shall be held on the second Monday in the months
of February and May and third Monday in the month of September, and
each term may continue in session for six weeks. [Act March 26, 1916
[1917], ch. 96, § 3.]

There shall be organized grand juries at the January and July terms
of said court in Robertson County, and at the February and Septem-
ber terms of said court in Brazos County, and at such other terms of
the said court of each county as may be determined and ordered by the
Judge thereof. [Id., § 4.]
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The Governor of the State of Texas is hereby authorized and em-
powered to appoint some person having the qualifications provided by
law as District Judge for the judge of the District Court of the Eighty-
fifth Judicial District, who shall hold his office until the next general
election for State officers in the State of Texas, and until his successor
is elected and qualified as provided by law, and he shall receive the
same salary as is now provided or may hereafter be provided, to be
paid to District Judges and in like manner. [Id., § 5.]

The District Court of said Eight-Fifth Judicial District shall have
all the powers and jurisdiction as District Courts now have or which
may hereafter be conferred upon them by and under the laws and con-
stitution of the State of Texas, and the District Court of said Robert-
son and Brazos Counties shall have and exercise all such other juris-
diction as is here now provided for in this Act. [Id,, § 10.]

Note.—For special provisions relating to this district and the 20th district, see subdi-
vision 20 of this article. Aect March 26, 1917, ch. 96, §§ 11-18, diminishes the jurisdiction

of the county courts of Brazos and Robertson counties and increases that of the district
court.

86. The Eighty-sixth Judicial District be and the same is hereby
created and shall be composed of the counties of Kaufman, Van Zandt,
and Rockwall; and the terms of the District Court shall be held therein
each year as follows:

In the County of Van Zandt: Beginning on the first Monday in Jan-
uary of each year and continuing in session six weeks; on the thirteenth
Monday after the first Monday in January of each year and continuing
in session six weeks, and on the first Monday in September of each year
and continuing in session six weeks.

In the County of Kaufman: Beginning on the sixth Monday after
the first Monday in September of each year and continuing in session
seven weeks; beginning on the twenty-third Monday after the first
Monday in January of each year and continuing in session until the
last Saturday in August, and beginning on the tenth Monday after
the first Monday in September of each year and continuing in session
until the last Saturday in December.

In Rockwall County: Beginning on the nineteenth Monday after
the first Monday in January of each year and continuing in session
four weeks, and beginning on the sixth Monday after the first Monday
in September of each year and continuing in session four weeks. [Act
March 10, 1917, ch. 70, § 7.]

That immediately after the passage of this Act, the Governor shall
appoint a suitable person possessing the qualifications prescribed for
district judges in this State as judge of the Eighty-sixth Judicial Dis-
trict, who shall hold his office until the next general election for State
and county officers and until his successor, shall be elected and quali-
fied, and shall receive such compensation as is now provided by law for
district judges. And the County Attorney of Van Zandt County shall
represent the State in criminal cases in said county and receive the same
fees and compensation as is now provided by law for the County At-
torney of Kaufman County. [Id., § 10.]

For special provisions relating to this district and districts 7, 14, and 40, see subdivi-
sion 7 of this article.

Article 30 cited, Sanders v. Bledsoe (Civ. App.) 173 8. W, 539.

Art. 31. Where apportionment law amended—Rule as to return of
writs and process, as to grand and petit jurors, appearance bonds and
recognizances, and witnesses.

Cited, Gulf, C. & S. F. Ry. Co. v. Bogy (Civ. App.) 178 S. W. b77.
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TITLE 7
ARBITRATION

CHAPTER ONE
ARBITRATION IN GENERAL

Art. Art.
57. Agreement to be in writing and name 65. Appeal from an award.

of arbitrators, etc. 70. Right to other mode of arbitration
63. Award to be written out, filed and en- not affected.

tered as judgment:

Article 57. [48] [43] Agreement to be in writing and name arbi-
trators, etc.

Necessity of writing.—An agreement to submit a controversy to arbitration which
had not been reduced to writing did not deprive the courts of jurisdiction of such con-
troversy; no steps having been taken to carry it into effect. Hill v. Neese (Civ. App.)
160 S. W. 314.

Art. 63. [54] [49] Award to be written out, filed and entered ,as
judgment. :

Objections to award.—Where it is sought to set aside an award by arbitrators on
grounds of fraud, partiality or mistake, the facts constituting objection to award must be
specifically averred. Eubank v. Bostick (Civ. App.) 194 S. W. 214,

Competency of arbitrator as witness.—An arbitrator is a competent witness to show
what was in controversy before the arbitrators, what matters entered into their decision,
.and whether they were fair and impartial. Holcomb v. Blankenship (Civ. App.) 180 S.
W. 918.

Art. 65. [56] [51] Appeal from an award.

Right of appeal.—Where the determination of a matter is referred to a special tribu-
nal, to act as an arbitrator and not in due course of law, the determination of such tri-
bunal is final and cannot be appealed from, even though the person constituting the
tribunal is the judge of a court, and the matter is decided in accordance with the usual
rules of procedure. State v. Haldeman (Civ. App.) 163 S. W. 1020.

Acts 31st Leg. (2d Called Sess.) c. 28, making an appropriation for the payment of a
claim against the state for extra work and materials furnished the state for a public
building, made the establishment of the claim by any district court a condition precedent
to payment. Held, that a district judge, in deciding upon such a claim, was not acting
as a special commissioner or arbitrator whose judgment would be final. Id.

In view of arts. 56-70, held that, when an awarG is entered, party cannot appeal un-
less the right is reserved in the agreement to arbitrate. Eubank v. Bostick (Civ. App.)
194 8. W. 214.

Art. 70. [61] [56] Right to other mode of arbitration not affected.
Master in chancery.—In view of article 2156 and this article, it is within the power

.0of the court to appoint a master in chancery by consent of parties. San Benito Cameron
«County Drainage Dist. v. Farmers’ State Guaranty Bank (Civ. App.) 192 S. W. 1145,
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TITLE 8
ARCHIVES -
.
Chap. Chap.
1. Archives of the general land office. 2. Other public archives.

CHAPTER ONE

ARCHIVES OF THE GENERAIL LAND OFFICE

Article 82. [62] [57] What shall be considered archives of the

general land office. ,

What constitutes archives or public documents.—A letter addressed to the Commis-
sioner of the General Land Office and forming a part of the records of the Land Office
is admissible as an archive when more than 30 years old. Robertson v. Talmadge (Civ.
App.) 174 S. W. 627.

CHAPTER TWO

OTHER PUBLIC ARCHIVES

Article 90. [70] [65] Certain books, records, etc., declared to be
archives.

Surveyor’s report.—Under articles 3694, 5397, and this article, report of state surveyor
of survey made by him held admissible in trespass to try title between private parties.
Denton v. English (Civ. App.) 171 8. W. 248,

‘Where such document also contained argument and opinions, they were not admis-~
sible. Id.
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TITLE 9
ASSIGNMENTS FOR CREDITORS

Art. Art.

91. General assignments, how made and 98. Proof of claim, when and how made.
construed; preferences void. 102. Verified claims shall be allowed by
93. Assignment for creditors accepting, assignee unless contested.
etc.,, and discharging assignor. 106. Final report and discharge of as-
95. How and when consenting creditors signee.

may accept.

Article 91. [71] General assignment, how made and construed;
preferences void.

1. Nature and requisites in general.—Where a tenant farmer orally agreed with his
landlord that the latter should pay for completing and sell the tenant’s cotton crop and
apply the proceeds to the tenant’s debt to the landlord for advances to make it, ac-
counting for any excess, the transaction was within this article, requiring general as-
signments by insolvent debtors for the benefit of creditors to be in writing. XKimbrough
v. Bevering (Civ. App.) 182 S. W. 403.

6. Instruments operating as assignments.—A conveyance by a debtor to a trustee to
take possession of the property and sell it, pay preferred creditors and a part to remain-
ing creditors, and return the remainder, held not a general assignment, but a preferen-
tial deed of trust. Goldman v. Spann (Civ. App.) 173 S. W. 1014.

In an action against defendant on the ground that he had assumed payment of his
son’s debt, evidence held to justify a finding that a certain tract of land was conveyed to
defendant for the purpose of paying such debt, and retained by him for that purpose.
Bell v. Swim (Civ. App.) 178 8. 'W. 850.

14, Property included and sufficiency of description—Exempt property.—A business
homestead, if exempt at the date of a general assiznment, does not pass to the assignee
by virtue of that instrument. McDowell v. Northcross (Civ. App.) 162 S. W. 13.

Neither a business nor a residence homestead, though afterwards abandoned as such,
will pass under a general assignment, if not abandoned until after executiop. Id.

Art. 93. [73] Assignment for creditors accepting, etc.,, and dis-
charging assignor.
Cited, First State Bank of Teague v. Hadden (Civ. App.) 158 S. W. 1168.

Art. 95. [75] How and when consenting creditors may accept.

Necessity of acceptance.—A trustee in a preferred deed of trust may not sue for a
wrongful attachment, where the creditors did not accept the conveyance. Goldman v.
Spann (Civ. App.) 173 S. W. 1014.

Form of acceptance.—Where a creditor of a debtor making a statutory general as-
signment filed its claim with the assignee within four months after notice, and attached
to the claim a letter-from it addressed to its attorney, stating, ‘“You are authorized to
file claim with assignee and accept whatever it may pay,” the creditor sufficiently ac-
cepted the assignment in writing. First State Bank of Teague v. Hadden (Civ. App.)
158 S. W. 1168.

‘Where a creditor filed his claim with the assignee within four months, and inclosed
the claim in a letter from its authorized attorney to the assignee, which recited “Please
file this account and advise when we can expect payment,” he accepted the assign-
ment. Id.

Waiver of written acceptance.—Where an assignee in a statutory general assignment
for creditors received claims of creditors and allowed the same, and made the notation
thereon that the claims were allowed subject to statutory acceptance, but did not return
them to the creditors or notify them of the memorandum made thereon, he waived writ-
ten acceptance by the creditors. First State Bank of Teague v. Hadden (Civ. App.) 158
S. W. 1168.

Art. 98. [78]1 Proof of claim, when and how made.

Affidavit.—An affidavit which avers that the statement in a note given by the as-
signor is true, and that the debt is just, is sufficient. First State Bank of Teague v.
Hadden (Civ. App.) 158 S. W. 1168.

Requirement that claim be supported by affidavit that there are no ‘“credits or off-
sets’” held satisfied by one that all just ‘“‘offsets’” have been allowed. Lang v. Collins
(Civ. App.) 190 S. W. 784, .

Sufficiency of proof.—As regards sufficiency of creditors’ statement of claim and sup-
porting affidavit filed with assignee for benefit of creditors, substantial compliance with
the statute is enough. Lang v. Collins (Civ. App.) 190 S. W. 784.

The requirement of a “‘distinct” statement held satisfied by one claiming a certain
amount for legal services. Id.

Statement of claim filed with assignee for benefit of creditors is of the ‘“particular
nature’” of the claim, where disclosing it is for legal services. Id.
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Art. 102. [82] Verified claims shall be allowed by assignee unless
contested.

Objections by non-accepting creditors.—This article relates solely to cases where one
creditor contests the validity of another consenting creditor’s claim. First State Bank
of Teague v. Hadden (Civ. App.) 158 S. W. 1168.

Art. 106. [86] Final report and discharge of assignee.

Not subject to general limitation laws.—Suit by heirs of assignors for benefit of cred-
itors to recover the balance held by the assignees held not subject to the defense of
laches, nor, in view of this article, to the general law of limitations. Bass v. McCord
(Civ. App.) 178 S. W. 998.

48
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TITLE 10
ASYLUMS
Chap. Chap.
1. The Lunatic Agylums. 4, State Home for Lepers.
2. Pasteur Hospital.: 5. State Tuberculosis Sanitorium.
3. The Deaf and Dumb and the Blind 6. State Hospital for Crippled and De-
and other Asylums. formed Children,

CHAPTER ONE
THE LUNATIC ASYLUMS

Art. Art.

107a. Northwest Texas Insane Asylum. 107p. Convict labor for work.

107b. Board for selection of site.

107c. Appointment of board of managers. 4, ADMISSION AND; DISCHARGE OF
107d. Support and general management. PATIENTS

107e. Construction of buildings. 3 oy

107f. Establishment of hospital for negro 1% Who may be zdmitted.

insane.
107g. Board of managers. 5. OF JUDICIAL PROCEEDINGS IN

107h. Superintendent. CASES OF LUNACY
107i. Transfer of negro insane to hospital. 150. Apprehension of lunatics.

107j. Support and management. 151. The writ and its requisites and ex-
107k. Officers to be white persons. ecution.
1071. Erection of buildings. 152. Commission appointed.
107m. Same; capacity of hospital. 156. Proceedings and report of commis-
107n. Lands of penitentiary set aside for sion.
hospital. 159. Judgment.
1070. Board to select site and let contracts 161. Conveyance to asylum and discharge
for buildings. therefrom.

Article 107a. Northwest Texas Insane Asylum.—That there shall
be constructed, established and maintained an asylum for the care, treat-
ment and support of white insane persons of this State. It shall be
known as the Northwest Texas Insane Asylum. The asylum shall be
located at some point north of the Texas and Pacific Railway between
El Paso and Ft. Worth and west of the Gulf, Colorado & Santa Fe Rail-
way between Ft. Worth and Gainesville, and at a place where at least
five hundred acres of land can be secured. [Act April 2, 1917, ch. 183,

1. ' .
§ 'I]‘ook effect 90 days after March 21, 1917, date of adjournment.

Art. 107b. Board for selection of site.—The Governor, the Lieuten-
ant Governor, and the Attorney General shall be constituted a board to
select a site for the said asylum. Said board shall select the site for
said asylum and shall make such selection with a view to its accessi-
bility and convenience to the greatest number of inhabitants, the sup-
ply of water, building material, fuel, fertility of soil and healthfulness,
and the same shall contain at least five hundred acres of land. Said
board shall take title to the land so selected by them in the name of
the State for the use and benefit of said asylum, provided, however, that
the Attorney General’s Department shall first approve the title to the
said land so selected by the said board. [Id., § 2.]

Art. 107c. Appointment of board of managers.—That the Governor
shall appoint, by and with the consent of the Senate, a Board of Man-
agers for said asylum with such powers and duties as are now provided
for managers of other lunatic asylums in Title 10 of the Revised Civil
Statutes of Texas. [Id., § 3.]

See art. 4042a, Vernon’s Sayles’ Civ. St. 1914.

Art. 107d. Support and general management.—The support and
general management of the said asylum shall be the same in every re-
SuPP.VERN.S.C1v.ST.TEX.—4 49



Art. 107e ASYLUMS (Title 10

spect as is provided for asylums in Title 19{10] of the Revised Civil
Statutes of Texas. [Id., § 4.] .

Art. 107e. Construction of buildings.—There shall be constructed
upon said grounds so selected permanent, suitable, substantial and fire-
proof buildings, sufficient to accommodate at least one thousand in-
mates; said buildings to be provided with modern improvements for
furnishing water, heat, ventilation and sewerage; and the Governor im-
mediately after this Act goes into effect, and after the selection of the
site for said asylum, and after the title to said land shall have been
approved by the Attorney General, shall advertise for plans and specifi-
cations for said buildings for thirty days in not more than two daily
newspapers published in this State; and he, together with the Lieuten-
ant Governor and the Attorney General, shall constitute a board for
the purpose of having said buildings erected and shall have full power
and authority to do and perform all things necessary to carrying out
the purpose of this Act. Provided that all buildings authorized by this
Act and for which an appropriation is hereby made, shall be of fire-
proof construction, and that part of all plans and specifications for the
erection of said buildings relating to fire protection shall be subject to
the approval of the State Fire Insurance Commission. [Id., § 5.]

Explanatory.—Sec. 6 makes an appropriation of $400,000 for site, expenses in procur-
ing site, and for buildings.

Validity of appropriations.—Acts 26th Leg. c. 5, providing for the erection of buildings
at the insane asylum, held not a sufficient pre-existing law to warrant the Legislature,
under Const. art. 3, § 44, in making an appropriation to pay a contractor for extra work
and materials furnished in excess of the amount of the appropriation. State v. Halde-
man (Civ. App.) 163 S. W. 1020.

Where a contractor, employed to erect a public building, performed extra work and
furnished additional materials, the Legislature, under Const. art. 3, § 53, is without au-
thority to make an appropriation for the payment of such work and services. Id.

Where a public contractor did extra work and furnished additional materials with-
out any warrant in law for his compensation, the Legislature cannot, under Const. art.
3, § 49, declaring that no debt shall be created on behalf of the state, except to supply
casual deficiencies of revenues, defend the state, and pay existing debts, make an appro-
priation to pay the contractor; there being no pre-existing debt as a basis. Id.

Art. 107f. .Establishment of Hospital for Negro Insane.—That
there shall be constructed, established and maintained a hospital for the
care, treatment and support of all insane persons in this State of Afri-
can blood or of African descent. It shall be known as the hospital for
negro insane. The hospital shall be located at Rusk, Texas, and on the
property there situated and owned by the State of Texas, and now held
and in part used by the penitentiary system of the State. [Act April 4,
1917, ch. 198, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 107g. Board of managers.—As soon as this act becomes ef-
fective and operative the Governor shall appoint a board of managers
for said hospital, in accordance with the provisions of Title 10 of the
Revised Civil Statutes of the State of Texas, who shall have the power,
and authority and shall receive the compensation -and- shall perform the
duties provided in said law, and in accordance with the general laws of
this State. Said board of managers shall, in addition to the duties and
powers given them in said laws, have the authority, and it shall be their
duty to employ, with the consent of the Governor, the State Architect,
if his services are available, and if not, some other architect to prepare
plans and specifications for the erection, remodeling, change, repair or
alteration of such building or buildings and the installing of such equip-
ment* as may be necessary to construct or alter or install as may be prop-
er or necessary to carry out the provisions of this Act. Said board of
managers, under the control and direction of the Governor, Comptroller
of Public Accounts, and State Treasurer, shall have the power and it is
made their duty to select the site for said hospital on the property be-
longing to the State at Rusk, Texas, and all or any part of said property
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or such portion thereof; as may be so selected by them under the con-
trol and direction of the Governor, Comptroller of Public Accounts and
State Treasurer, is hereby set aside to and for said hospital. [Id, § 2.]

Art. 107h. Superintendent.—The board of managers for said hos-
pital, appointed by the Governor, shall appoint a superintendent of said
hospital, whose duties, qualifications, terms of office and emoluments
shall be the same as are now or may hereafter be provided by law for
the superintendent of the State Lunatic Asylum at Austin, Texas. [Id,,
§ 3.] .

Art. 107i. Transfer of negro insane to hospital—As soon as practi-
cable after this act becomes effective, all negro insane persons in this
State, now inmates of any jail or insane asylum in this State shall be
transferred to the Hospital for Negro Insane, and hereafter all insane
persons of African blood entitled by law to be admitted or admitted to
the asylums of this State, shall be sent to said hospital at Rusk, Texas.
[1d., § 4.]

Art. 107j. Support and management.—The support and general
management of the said hospital shall be the same and equal in every
respect as that which are now provided or as may hereafter be provided
for the other asylums for the insane in the State of Texas. [Id, § 5.]

Art. 107k. Officers to be white persons.—All boards of managers,
superintendents, officials and physicians shall be white persons, and as
many of the other employes and attendants as practicable shall be white
persons. [Id., § 6.]

Art. 107]. Erection of buildings.—The board of managers under the
control and direction of the Governor, Comptroller of Public Accounts
and State T'reasurer, shall cause to be erected fireproof buildings or have
remodeled existing buildings selected by them so that they will be of
such character so that such buildings erected or remodeled shall be of
substantial, permanent and suitable character sufficient to accommo-
date at least one thousand inmates; said buildings to be provided with
modern improvements for furnishing water, heat, ventilation and sew-
erage and otherwise in keeping with modern ideas of the suitable char-
acter for buildings and appliances to obtain best results in the treat-
ment and care of insane persons. The board of managers, with the con-
sent of the Governor, may select a competent architect to supervise the
erection, remodeling and equipping of all said buildings and other im-
provements, all of which shall be made and erected under the direction,
management.and supervision of the superintendent of said hospital and
of the supervising architect to be appointed by the board with the con-
sent of the Governor, which supervising architect shall be under the
control of the State Architect, the salary and compensation of such su-
pervising architect shall be deducted from the appropriations made here-
in for said hospital, and is not to exceed $2500 per annum. Bids to erect
said or such buildings, alter, remodel or repair such buildings, and install
such other improvements shall be let to the lowest responsible bidder
or bidders, the bids being so arranged that the different buildings and
units of the same and installation may be bid upon by items or units; the
contractor or contractors shall enter into a good and sufficient bonds to
be approved by the Governor, all awards to bidders to be made with his
approval, and payable to the State of Texas in a sum double the amount
of the contract, conditioned that he or they will do the work contracted
for according to the plans and specifications furnished by the architect,
and use such materials in the construction remodeling or repair of such
buildings, equipment and improvements as may be called for in said
plans and specifications and comply in every respect with all the con-
ditions of said contract and pay for all labor and material: eighty per
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cent of the value of the materials to be paid when actually delivered on
the grounds, and the same per cent for labor when done, payable every
two weeks, to be only payable on the certificate of the supervising arch-
itect, approved by the State Architect and the Governor, and the remain-
ing twenty per cent to be paid when said buildings, equipment or other
improvements are completed to the entire satisfaction of the Governor,
supervising architect and State Architect and received by them; pro-
vided, that the Comptroller shall not issue any warrants except upon
itemized statements sworn to by the contractor or contractors and ap-
proved by said supervising architect and the Governor as a voucher for
same, which shall be filed with the Comptroller. The architect, if other
than the State Architect, preparing plans and specifications, and the su-
pervising architect, shall each execute a bond payable to the State of
Texas at Austin, Texas, in.a sum to be fixed by the Governor, and to be
approved by him, with good and sufficient sureties, conditioned that said
architect or architects shall be liable and bound to pay to the State of
Texas all such damages as it may sustain by reason of defective plans
and specifications, or any wilful failure or negligent performance of duty.
[Id., § 7.]

See notes under art. 107e.
menfsxplanatory.—Sec. 8 makes an appropriation of $200,000, for buildings and improve-

Art. 107m. Same; capacity of hospital—That in the provisions
made in the erection or remodeling of buildings due care and thought
should be given, and such improvements should be made so that the ca-
pacity of the hospital may be added to and enlarged from time to time
as necessity may arise in the future. [Id., § 9.]

Art. 107n. Lands of penitentiary set aside for hospital—So much
of the lands of the East Texas penitentiary at Rusk, Texas, as may be
requisite and needful, as well as any improvements now situated there-
on, for such buildings, grounds, parks, for pasturage, orchards and for
growing agricultural products are hereby set aside for the use of said
hospital. [Id., § 10.]

Art. 1070. Board to select site and let contracts for buildings.—The
Governor, Comptroller of Public Accounts and State Treasurer shall
constitute a board to determine what, if any, property now owned by
the State at Rusk, Texas, and used in whole or in part by the peniten-
tiary system, shall be set apart to and used permanently by the hospital;
and the Governor, together with the State Comptroller of Public Ac-
counts and the State Treasurer shall let the contract or contracts for
the construction or remodeling of said buildings, equipment or other im-
provements. [Id., § 11.}

Art. 107p. Convict labor for work.—The commissioners of the pen-
itentiary are hereby directed and required to furnish said board of man-
agers with a sufficient number of able-bodied convicts to prepare the
grounds for such hospital buildings and to do the excavating and other
work for the construction of said buildings, and to prepare and deliver
all such materials as may be required in the construction and equip-
ment of said buildings, and to do and perform all other work in the
erection and construction of such buildings for which convicts may be
found suitable and competent. [Id., § 12.]

4., ADMISSION AND DISCHARGE OF PATIENTS

Art. 134, [112] [91] Who may be admitted.
Cited, Loving v. Hazelwood (Civ. App.) 184 S. W. 355.
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5. Jubicial Procrepings 1N Cases oF Lunacy

Art. 150. [128] [106] Apprehension.

Arts. 150-165, cited, White v. White (Civ. App.) 183 S. W. 369.

Discretion as to issuance of warrant.—While county judge has discretion to issue
warrant where affidavit of lunacy is made, justice of peace has not. Suhre v. Kott (Civ.
App.) 193 S. W. 417,

False imprisonment and malicious prosecution.—It is actionable to falsely and mali-
ciously file an affidavit that another is insane, and affiant cannot excuse his conduct on
the ground that he was authorized by law to make the affidavit. Suhre v. Kott (Civ.
App.) 193 S. W. 417.

In action for malicious prosecution by filing affidavit that plaintiff was insane, it was
no justification that justice before whom aflidavit was made and who issued warrant for
plaintiff’s arrest exercised judicial discretion. 1Id.

Where prosecution for lunacy was had before commission afterwards declared uncon-
stitutional, discharge of alleged insane person by county judge was termination of the
prosecution in his favor. Id. .

Habeas corpus to determine constitutionality of statute.—See Ex parte Singleton, 72
Tex. Cr. R. 122, 161 S. W. 123.

Art. 151. [129] [107] The writ.

Bond.—See notes under art. 161.

Art. 152. Commission appointed.

Jury trial.—There being under statute a right to jury trial in lunacy proceedings at
date of adoption of Const. art. 1, § 15, providing that “right of trial by jury shall remain
inviolate,” Acts 33d Leg. c. 163, substituting a commission of doctors for a jury in such
proceedings, is invalid. White v. White (Civ. App.) 183 S. W. 369. But see same case
in Supreme Court (196 S. W. 508) holding that the act is not unconstitutional.

The commission to try lunacy charges provided for by Acts 33d Tieg. c. 163, is not a
jury within the constitutional guarantee of right to a trial by jury. Loving v. Hazel-
wood (Civ. App.) 184 S. W. 355.

Art. 156. Proceedings and report of commission.
Cited, White v. White (Civ. App.) 183 S. W. 369.
Art. 159. Judgment.

Effect of judgment.—In a suit to set aside a conveyance on the ground of the gran-
tor’s insanity, a copy of a judgment finding him insane, rendered a year after the con-
veyance, is not admissible. Rowan v. Hodges (Civ. App.) 175 S. W. 847.

Art. 161. Conveyance to asylum and discharge therefrom.

Bond.—A bond for the care of a lunatic made payable to the county judge instead of
to the state held not sustainable as a statutory bond under Rev. St. 1895, art. 140. Wat-
kins v. Minter (Sup.) 180 8. W. 227.

A bond for the care of a lunatic given on valid consideration voluntarily and of the
free accord of the principal and his sureties, held a good common-law obligation. Id.

Where a bond for the custody of a lunatic constitutes a valid obligation upon which
the obligee may sue for the use of any one injured as the result of failure to restrain
the lunatic, a person for whose use such suit might be maintained can himself prose-
cute it. Id.

The bond given to secure the release of an adjudged lunatic under the void act of
1913 cannot be given effect as a common-law bond rendering the sureties liable for in-
juries caused by the lunatic. Loving v. Hazelwood, 184 S. W. 355.

The partial failure of consideration for a bond under the void act of 1913 for the
release of a lunatic renders the whole bond void. Id.

CHAPTER TWO
PASTEUR HOSPITAL

Article 167. Indigent persons treated at expense of state; county to
pay traveling and living expenses; nonindigent persons to pay their own
expenses.—All indigent persons afflicted with hydrophobia in this State
shall be treated at the expense of the State at the pasteur hospital or de-
partment of the asylum for the treatment of hydrophobia at Austin, but
the county in which such indigent persons reside, shall pay the traveling
expenses of such person to and from Austin and the necessary living ex-
penses of such person while in Austin undergoing said treatment, such
expenses to be paid upon order of the commissioners court of the county
in which such person resides when satisfactory showing is made to said
court as to indigency and the reasonableness and the necessity of the ex-
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pense. All nonindigent persons shall be kept, treated and maintained at
said hospital at their own expense or that of the relatives, friends or
guardians. [Act March 30, 1917, ch. 151, § 1.]

Explanatory.—The act amends art. 167, tit. 10, ch. 2, Rev. Civ. St. 1911, Took effect
90 days after March 21, 1917, date of adjournment.

CHAPTER THREE
THE, DEAF AND DUMB, AND THE BLIND, AND OTHER

ASYILUMS
Art, Art.
1. GENERAL PROVISIONS 189a. Conveyance of certain property to
a. BOARD OF TRUSTEES University of Texas.
172, Boards, how appointed and consti- ¢. ORPHAN ASYLUM
tuted. 202. Superseded.
2. PARTICULAR PROVISIONS g. State CoLONY TOR THE FEEBLE MINDED

232a. Colony established,

a. TEXAs SCHOOL FOR THE BLIND 239b. Purpose of colony.

187%. New building site to be acquired; 232c. Board of managers; qualifications;

name of institution. compensation; authority; erec-
187%%a. Board of trustees. tion of buildings; superintendent;
187%h. Board, how constituted. employés.
187%c. Title to land, how taken. 222d. Accommodations for inmates.
188. Appointment of oculist and qualifi- 232e. Rules and regulations.

cations. 232f. Expenses of inmates to be paid by
189. Removal of oculist. parents or guardians.

232g. Feeble minded persons defined.

1. - GENERAL PROVISIONS

a. Board of Trustees
Article 172, [144] [122] Boards, how constituted.

See arts. 187%-1871%c, post, creating a special board for the Texas School for the
Blind.

2. PartICULAR PROVISIONS
a. Texas School for the Blind

Art. 18714,. New building site to be acquired; name of institution.—
That a new building site shall be acquired as a site of the Texas School
for the Blind, consisting of not less than forty acres of land, and modern
and commodious buildings shall be erected thereon, as nearly fireproof
as possible, with such other improvements and equipment as may be
necessary for a first-class school for the blind, and the name of this new
institution shall hereafter be known as the “Texas School for the Blind.”
Before the purchase of said land it shall be the duty of the Attorney Gen-
eral to examine and pass upon the title to same. [Act June 3, 1915, 1st
C.S,ch. 18,§ 1]

Took effect 90 days after May 28, 1915, date of adjournment. See notes under art.
107e.

Art. 18714a. Board of trustees.—That the Board of Trustees of the
Blind Asylum shall become and be known, upon the taking effect of this
Act, as the “Board of Trustees of the Texas School for the Blind,” and
as such shall continue to act for the unexpired parts of their respective
terms for which they are appointed, and whenever any duty, power or
function is by law, or may hereafter be by law placed upon the Board of
Trustees of said Blind Asylum, the same shall be construed to be placed
upon and shall be executed by the Board of Trustees of the Texas School
for the Blind. [Id., § 2.]

Art. 187Y%b. Board how constituted.—The Governor, the Lieutenant
Governor and the Attorney General of Texas shall constitute a board
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whose duty it shall be to carry out the provisions of this Act, of which
board the Governor shall be chairman and the superintendent of the Tex-
as School for the Blind shall be secretary of said board. [Id., § 3.]

Art. 187l4¢c. Title to land, how taken.—The board provided for
herein shall take the title to any real estate acquired under this Act to
“The Board of Trustees of the Texas School for the Blind,” and their
successors, as trustees for the use and benefit of the State of Texas.

[1d., § 4.]

Art. 188. [160] [137] Appointment of oculist and qualifications.
Cited, Johnson v. Hall (Civ. App.) 163 S. W. 399.

Art. 189. [161] [138] Removal of oculist.

Cited, Johnson v. Hall (Civ. App.) 163 S. W. 399.

Art. 189a. Conveyance of certain property to University of Texas.—
That the title to the property near the intersection of Nineteenth Street
and East Avenue in the City of Austin, Travis county, Texas, belonging
to the State Blind Asylum consisting of the grounds and buildings now
occupied by the said Blind Asylum, be and the same is hereby vested in
the University of Texas for a period not to exceed ten years, and the
Chairman of the Board of Trustees of said Blind Asylum is empowered
and directed upon completion of the new buildings for said Blind Asylum
now in course of erection in Austin, Texas. [Act May 25, 1917, lst

C. S., ch. 39, § 1.]

c. Orphan Asylum
Art. 202. [170]
Superseded by art. 7085b, post.

g. State Colony for the Feeble Minded

Art. 232a. Colony established.—There is hereby established at some
suitable place in the vicinity of Austin, where suitable farm lands may
be secured, a farm colony on the cottage plan for the training and cus-
todial care of the feeble minded of the State, to be known as the State
Colony for the Feeble Minded. [Act March 22, 1915, ch. 90, § 1.]

Act took effect 90 days after March 20, 1915, date of adjournment.

Art. 232b. Purpose of colony.—It shall be the purpose of this colony
to educate by such special methods as the best modern science has dis-
covered the feeble minded children of the State that are capable of being
educated, and to provide suitable work and supervision for the adult
feeble minded who are not able to protect and support themselves at
large as law abiding citizens, to the end that these unfortunates may be
prevented from reproducing their kind and society relieved of the heavy
economic and moral losses arising from the existence at large of these
unfortunate persons. [Id., § 2.]

Art. 232c. Board of managers; qualifications; compensation; au-
thority; erection of buildings; superintendent; employés.—The Colony
for the Feeble Minded shall be under the control and management of a
board of five managers, two ex-officio members and three to be appointed
by the Governor, with the advice and consent of the Senate. The ex-
officio members shall be the State Superintendent of Public Instruction
and the ranking professor of child psychology in the department of edu-
cation of the University of Texas. Of the managers first appointed by
the Governor, one shall hold office until February 1, 1917, one until Feb-
ruary 1, 1919, and one until February 21, 1921. All subsequent appoint-
ments, except to fill vacancies, shall be for a term of six years. Appoint-
ments to fill vacancies shall be for the remainder of the unexpired term.

The members of said board shall be public spirited citizens interested
in measures of social betterment, one of whom shall be a physician, and
at least one of whom shall be a woman. FEach member of the board, ex-
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cept the ex-officio members, shall receive five dollars per day while en-
gaged in the performance of his duties as such member, and all members
shall be entitled to their necessary traveling expenses, to be paid out of
the funds appropriated for the support of the colony, when properly item-
ized and approved by the board.

The said board of managers shall have authority to purchase or re-
ceive as gift such lands as may be needed, and shall also have authority,
and it shall be their duty, to advertise, if necessary, for plans and specifi-
cations for the buildings to be erected, and to contract for the erection
of the same, requiring the contractor to furnish bond for the erection of
said buildings in accordance with the contract.

The board of managers shall employ a superintendent and fix his sal-
ary and his duties, and for cause deemed sufficient by the board, may,
after giving him an opportunity to be heard, remove him. The board
shall also determine the number and fix the salary of other officers and
employes connected with the colony, but the power to appoint and re-
move from the subordinate positions is vested in the superintendent, upon
whom the responsibility for the details of management is placed. The
superintendent shall be a man of education, with training and experience
in the work of institutions of this kind. [Id., § 3.]

Art. 232d. Accommodations for inmates.—In carrying out the pro-
visions of this Act the board of managers shall provide accommodations
for only such number of inmates from year to year as can be advantage-
ously cared for with the appropriations granted for that year, giving pref-
erence, first, to girls and women of child bearing age, and to those of
both sexes who are most likely to profit by the special education and
training. [Id., § 4.]

Art. 232e. Rules and regulations.—The detailed manner and condi-
tion of admission, transmittal and dismissal shall be provided by the
board of managers, subject to the provisions of this Act. [Id., § 5.]

Art. 232f. Expenses of inmates to be paid by parents or guardians.—
In all cases in which the parent or guardian of a feeble minded person
is financially able to pay the expenses of support and [training in the
colony, in whole or in part, he shall be required to do so, but in all other
cases there shall be no fees or charges]. [Id., § 6.]

Explanatory.—The words in brackets do not appear in the session laws as publish-
ed, but do appear in the enrolled bill.

Art. 232g. Feeble minded persons defined.—A feeble minded child,
as defined in this Act, is one of such feeble mental or moral powers as
to be unable to profit by the ordinary methods of education as employed
in the common schools, and a feeble minded adult is one who is unable
under ordinary circumstances to protect and support himself as a law
abiding citizen because of lack of mental power. [Id., § 7.]

CHAPTER FOUR
STATE HOME FOR LEPERS

Art. . Art.

232%. Commission to select site; report; 232%ec. Isolation, confinement, and treat-
location and other requirements; ment of lepers.
repeal; compensation of commis- 232%d. Superintendent; qualifications; sal-
sioners. ary, powers and duties.

232%a. Erection of buildings; cost; equip- 232%e. Disbursements, how made.
ment. 23214f. Appropriation.

232%b, Expenditures, how made. 232-239. Superseded.

Article 232%,. Commission to select site; report; location and other
requirements; repeal; compensation of commissioners.—The Governor
of Texas shall as soon as practical after the taking effect of this bill ap-
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point a commission to consist of the State Health Officer and two other
citizens of the State of Texas, for the purpose of selecting a site for the
erection of an institution to be known as the State Home for Lepers.
Such commission shall report within thirty days to the Governor their
selection, which selection shall consist of not less than one hundred acres
of land, which said site shall not be less than two miles distant from any
town or city within this State and not less than one mile distant from
any residence; said site chall upon selection by the commission as afore-
said be purchased for the State and shall cost not to exceed $10,000.00.
The Land Commissioner is hereby authorized upon request of the board,
to award to the State any school land for the location of this home they
may select, at the price fixed upon it by the land office; provided noth-
ing herein shall be construed as repealing any law now in force except
as herein provided. Said members of said commission shall each be paid
five dollars per day and necessary expenses for the time actually con-
sumed in the service required by this Section of this law. [Act May 19,
1917, 1st C. S, ch. 24, § 1.]

Took effect 90 days after May 17, 1917, date of adjournment. Sec. 9 repeals ali
laws in conflict.

Art, 23214a. Erection of buildings; cost; equipment—As soon. as
practicable after the selection and purchase of such site, the said com-
mission shall designate the exact location of the ground, and the char-
acter and plans for all necessary buildings, including a home for the su-
perintendent of such Home for Lepers, and an administration building.
The inmates buildings to be on the cottage plan, and shall have plans
and specifications made therefor and shall advertise for thirty days in at
least one newspaper of general circulation in this State and one news-
paper published in the county where such home is to be located, for bids
for the erection of such buildings, and shall award the contract to the
lowest and best bidder, provided the total amount of said bid for all the
buildings shall not exceed one T'wenty-five thousand dollars; and the
said commission shall alsc purchase all necessary furniture and equip-
ment for said buildings, not to exceed in cost fifteen thousand dollars.

[Id., § 2.]

Art. 23214b. Expenditures, how made.—All payments of money re-
quired under the provisions of Section 1 [art. 23214] and Section 2 [art.
232Y%a] of this Act shall be made by warrant on the State Treasury
drawn by the State Comptroller based on vouchers signed by the com-
éniss?on provided for in Section 1 and approved by the Governor. [Id,,

Art. 232l4c. Isolation, confinement, and treatment of lepers.—Any
person within this State found to be suffering with the disease of leprosy
shall be isolated and removed to said State Home for Lepers, upon cer-
tificate of the county health officer of the county where such leper may
be and of the State Health Officer to the effect that such person is so
suffering.

Upon the certificate of said health Officer and county health officer
as herein provided for, the county judge of the county where such leper
may be shall issue his warrant commanding the sheriff of such county
to seize such leper and convey him to the Home for Lepers as herein
provided. All necessary expenses for conveying such leper to the Home
ior Lepers shall be paid for by the county wherein said Leper may be
ound.

Such person after having been conveyed to the Home for Lepers,
as herein provided for, shall be confined therein and cared for and treat-
ed at the expense of this State during life, unless sooner discharged on
account of being cured. Provided, however, that any person found suf-
fering from leprosy within this State, who shall not have been a resi-
dent of this State for a period of one year, shall be returned to the State
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from whence he came, and the expense of such return shall be paid by
the county in which such leper is found. [Id., § 4.]

Art. 23214d. Superintendent; qualifications; salary; powers and
duties.—As soon as such Home for Lepers is completed and ready for
occupancy, and every four years thereafter, the Governor shall appoint
a superintendent for the State Home for Lepers, who shall be a gradu-
ate of a reputable school of medicine, who shall be authorized to practice
medicine within this State, and he shall receive a salary of Three Thou-
sand Dollars per annum; said superintendent shall hold office for four
years after his appointment and until his successor qualifies, which su-
perintendent shall employ such nurses, assistants and servants as shall
be necessary, and shall pay for same such salaries as may be fixed by
such superintendent and approved by the Governor; provided that said
superintendent shall live at said State Home for Lepers and be in active
management and control of said Home subject to the limitations of this
Act, and shall not engage in private practice. [Id., § 5.]

Art. 23214e. Disbursements, how made.—All payments of money
necessary under the provisions of Section 5 of this Act [art. 23214d]
shall be made by Warrant on the State Treasury drawn by the Comp-
troller based upon vouchers signed by the superintendent of the Home
for Lepers and approved by the Governor. [ld., § 6.]

Art. 232%4,f. Appropriation.—There is hereby appropriated from the
general revenue of this State the sum of twenty-five thousand dollars or
as much thereof as may be necessary for the purpose of carrying into
effect this Act, and to purchase such site and erect and equip such build-
ing as herein provided-for, and for the maintenance of such institution
for the fiscal year ending August 31, 1918, and August 31, 1919. [Id.,
§81

Arts. 233-239.

Superseded. . See arts. 23215-23214f, ante.

CHAPTER FIVE
STATE TUBERCULOSIS SANITORIUM

Art. Art.

239t. By-laws, rules, and regulations; sanitorium grounds; expense of
physicians and salaries; superin- maintenance; inmates; unoccu-
tendents and employés. pied quarters may be used by state.

239v. Fraternal societies may erect and 239w. Plan and location of buildings.
maintain buildings for accommo- 239x. Classification of patients and rules
dation of their members on state of admission, ete.

Article 239t. By-laws, rules and regulations; physicians and sala-
ries; superintendents and employés.

This article is in part superseded by Act June 5, 1917, 1st C. 8., ch. 48, § 2, post,
art. 7085b, fixing the salary of the superintendent of the sanitorium: at Carlsbad at $2,-
500.

Art. 239v. Fraternal societies may erect and maintain buildings for
accommodation of their members on state sanitorium grounds; expense
of maintenance; inmates; unoccupied quarters may be used by state.
—The Board of Control of the State Tuberculosis Sanitorium as Carls-
bad, Texas, be and they are hereby -authorized and empowered, on re-
quest of charitable fraternities or societies, in this State, such as Free
Masons, Odd Fellows, Knights of Pythias and the like, acting through
their properly authorized officers, hoards or committees, to permit the
erection, furnishing and maintenance by such fraternities or societies
upon the grounds of said Sanitorium, of dormitories, cottages, tents or
other sleeping and housing accommodations as may be desired by any
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such fraternity or society, for the proper and comfortable housing, sleep-
ing, treatment and caring for any member or members of such fraternity
or society or for any members of their families or for the widows and
children of deceased members of such fraternity or society, who may be
afflicted with tuberculosis and which accommodations so erected shall be
reserved for the .preferential use of such members and members of their
families and of the widows and children of deceased members of the re-
spective fraternity or society so erecting, furnishing and maintaining
such accommodations hereunder; provided that the State shall be at no
expense whatever in the erection, furnishing or maintenance of such ac-
commodations, and provided the charity fraternity or society entering a
patient or patients, shall provide such prorata part for the maintenance
of such patient or patients as may be found just and equitable pending
the next succeeding appropriation to be made by the Legislature of Tex-
as for the maintenance of said Tuberculosis Sanitorium, and provided
further that children under this section shall mean any person, under
twenty-one years of age, the child of a deceased member of such fraterni-
ty or society, and further provided that such accommodations or any
part of them not being used nor required by those entitled to such prefer-
ence, as hereinbefore provided, may be used and occupied by other pa-
tients in said sanitorium, at the discretion of the Superintendent thereof
and without any charge therefor against the State. [Sec. 22.] [Act
April 2, 1917, ch. 186, § 1.] .

The act amends chapter 77, general laws, 32nd Leg., approved March 17, '1911, as
amended by Act March 31, 1913, by adding thereto sections 22, 23, and 24. Took effect
90 days after March 21, 1917, date of adjournment.

Art. 239w. Plan and location of buildings.—All matters pertaining
to the location, construction, style or character of buildings, term of
their existence and all other questions arising in connection with the
granting of the permission to erect and maintain the accommodations
herein contemplated, shall be arranged and agreed upon in writing by
and between the board of control of said sanitorium, on the part of the
State of Texas, and the properly authorized officers, board or committee
of each respective charitable fraternity or society and such written
agreement in each case shall be recorded at length upon the minutes of
said board of control and be duly reported to the State health officer in
the next succeeding quarterly or annual report, accompanied with all
documents pertaining to the matter, or full copies thereof. [Sec.
23.] [1d.]

Art. 239x. Classification of patients and rules of admission, etc.—
The members of such charitable fraternities or societies, members of
their families and the widows and children of deceased members thereof,
shall be classified as indigent public patients, nonindigent public patients
or private patients, according to the facts, the same as other patients of
said sanitorium are classified and shall be admitted, maintained, cared
for and treated in said sanitorium upon the same terms and conditions
and under the same regulation as all other patients therein, save and ex-
-cept that they shall at all times have the preference right to occupy the
accommodations erected and maintained hereunder by their several and
respective fraternities or societies, when not already filled with others
having the same preferential right. [Sec. 24.] [Id.]
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CHAPTER SIX
STATE HOSPITAL FOR CRIPPLED AND DEFORMED

CHILDREN
Art, Art.
239%. Hospital established; gift to state 239%b. Rules and regulations.
accepted; mname; inmates. 229%c. Appropriations; use and expendi-
239%a. Management and control; lease of ture.

building; what children admitted.

Article 23914, Hospital established; gift to state accepted; name;
inmates.—That there is hereby established a State Hospital for crippled
and deformed children. The gift to the State by the Texas Public
Health Association of the Walter Colquitt Memorial Children’s Hospi-
tal, also known as the children’s ward of the John Sealy Hospital, on the
premises of the University of Texas, at Galveston, Texas, is hereby ac-
cepted by the State, and this hospital shall be the State Hospital for
crippled and deformed children. The term “crippled or deformed chil-
dren,” as used in this Act shall include children suffering from disease
from which they may become crippled or deformed. [Act Feb. 20, 1915,
ch. 18, § 1] ‘

Art, 239%4a. Management and control; lease of building; what
children admitted.—Said hospital shall be under the control and manage-
ment of the Board of Regents of the University of Texas and said board
is hereby authorized and empowered to lease said hospital building to
the city of Galveston in the same manner as the John Sealy Hospital
buildings, and to require that provision be made in such hospital for the
care and treatment of crippled or deformed children, who may be bene-
fitted or cured by treatment in said hospital, and for such other cases or
patients as may be required in the interest of scientific study by the
;fIa}cul’cy and students of the Medical Department of the University of

exas.

Said Board of Regents or the board of managers of said hospital,
may also receive in said hospital any sick or afflicted children who are not
crippled or deformed, and who are not suffering from any communicable
diseases, provided that the beds occupied by such children are not
needed for the use of crippled or deformed children. [Id., § 2.]

Art. 23914b. Rules and regulations.—The said Board of Regents or
board of managers of said hospital shall adopt such rules and regula-
tions as said boards may deem proper and necessary for the admission,
discharge, care and treatment of such children. The said Board of Re-
gents or the board of managers of said hospital may require the parents
or guardians of patients, when able to do so and otherwise the home
counties or cities of such patients, to pay all or part of the expense of
the care and treatment of patients. And said boards may refuse to ad-
mit to said hospital as patients any except crippled or deformed chil-
dren. [Id., § 3.]

Art. 239%4c. Appropriations; use and expenditure.—The Legisla-
ture shall make suitable provision in the general appropriation bill, or
otherwise to pay for the proper care and treatment of children afflicted
with surgical tuberculosis, and the Board of Regents or board of man-
agers of said hospital shall give iree care and treatment to such chil-
dren to the extent of the appropriation therefor. Said Board of Regents
are also authorized to accept donations for the support of crippled or
deformed patients and for the improvement of the hospital and build-
ing. [Id, § 4.] o
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TITLE 11
ATTACHMENT AND GARNISHMENT

Chap. Chap.
1. Attachment. 2. Garnishment,

CHAPTER ONE

ATTACHMENT

Art. Art.

240, Attachment issued, when and by 256. Personal property to remain in hands
whom. of officer, unless.

242. Not to issue until suit begun. 258. Replevy by the defendant.

243. May issue on debt not due, but, etc. 265. Requisites of the return.

244, Plaintiff must give bond with se- 267. Attachment creates a lien.
curity. 268. Judgment of foreclosure.

247. Attachment abated for want of bond 269. Judgment when the property has
or affidavit. been replevied.

250, Form of writ of attachment. 270. Order of court when attachment

251. Writ to be dated and tested and de- quashed; pending appeal property
livered to the sheriff, etc. may be replevied.

254. Property subject to attachment.

Article 240. [186] [152] Attachments may be issued by whom.

Cited, American Surety Co. of New York v. Stebbins, Lawson & Spraggins Co.
(Sup.) 180 S. W. 101.

In general.—An attachment must stand or fall according to the facts existing at the
date of its issuance, and cannot be based on a subsequent even!. Brady-Neely Grocer
Co. v. De Foe (Civ. App.) 169 S. W. 1135.

Co-defendants.—Though more than one defendant is sued, it it not necessary that an
attachment should apply to more than one of them. Xouse v. Rouse (Civ. App.) 183 S.
W. 879.

Affidavits.—Failure to swear to an affidavit for attachment against a nonresident will
not render the judgment foreclosing the attachment lien void. Hester v. Baskin (Civ.
App.) 184 S. W. 726.

Failure to make affidavit for attachment will not defeat the court’s jurisdiction as to
a, nonresident where the writ is issued and levied on his property. Id.

—— Truth of facts alleged.—The validity of an attachment does not depend on the
truth of the facts stated in the affidavit therefor, but on the fact that they are so
stated. Green v. Hoppe (Civ. App.) 175 S. W. 1117.

—— Construction with and conformity to pleadings.—Petition seeking recovery in
simple debt on note against guarantor, held not at variance with attachment affidavit al-
leging plaintiff’s property to have been obtained by false pretenses. Slaughter v. Mor-
ton (Civ. App.) 185 S. W. 905.

—— Indebtedness and amount.—In an original attachment proceeding against a
nonresident, under this article, plaintiff must prove both debt and the attachment lien.
Arnold v. Pike (Civ. App.) 191 S. W. 207.

Residence.—That personal service of citation had been made upon defendant did
not prevent issuance of attachment predicated upon fact of her nonresidence, under this
article. Stringfellow v. Patterson (Civ. App.) 192 S. W. 555.

Removing and disposing of property.—Evidence that when a debtor was asked to
pay the claim of plaintiff in attachment he refused and said he would not pay if sued,
was admissible to show that he was about to dispose of his property to defraud his
creditor, whether communicated to the plaintiff in attachment prior to the making of
his affidavit therefor or not. Pate v. Vardeman (Civ. App.) 158 S. W. 1183.

Due process of law.—The enforcement of a judgment obtained against property of
a nonresident on levy of an attachment is not a deprivation of property without due pro-
cess. Baker v. Hahn (Civ. App.) 161 S. W. 443.

Art. 242, [188] [154] Not to issue until suit begun.

Institution of suit—Pleadings.—Where the affidavit and bond for attachment
were sufficient, the fact that the petition was subject to general demurrer will not
render the attachment void. Baker v. Hahn (Civ. App.) 161 S. W. 443,

‘Where an action against a nonresident is commenced by attachment, a default judg-
ment on a petition, not stating a ‘cause of action, will not warrant a foreclosure of the
attachment. Id.

—— Effect of amendment.—Where the affidavit and bond for attachment were suffi-
cient, the petition, though subject to general demurrer, may be amended without suing
out a new writ of attachment. Baker v. Hahn (Civ. App.) 161 S. W, 443,

Filing of amended petition setting up a new cause of action abates an attachment on
the original petition. Green v. Hoppe (Civ. App.) 176 S. W. 1117.

Notice of proceedings.—Where jurisdiction, in a suit against a nonresident, is sought
to be obtained by attachment, due process of law requires that the owner have an op-
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portunity to be heard, and to that end shall be notified in some manner beyond the notice
arising from the seizure of the property. Connell v. Nickey (Civ. App.) 167 S. W. 213.

Art. 243. [189] [155] Attachment may issue on debt not yet due,
but no judgment until debt becomes due.
Cited, Kanaman v. Hubbard (Civ. App.) 160 S. W. 304.

In general.—Under this article it is immaterial that the debt was not all due when
the attachment was issued. Green v. Hoppe (Civ. App.) 176 S. W. 1117.

Art. 244. [190] [156] Plaintiff must give bond with security.

Wrongful attachment in general.—Jividence held not to sustain a finding that an at-
tachment was wrongfully issued and levied. Rowe v. Crutchfield (Civ. App.) 168 S. W.
444.

That an attachment was levied and quashed does not justify a finding that it was
wrongfully issued and levied. Id.

In action for wrongfully attaching stock of goods owned by a firm, evidence that the
managing partner was not trying to defraud creditors by holding discount sale held to
support verdict for plaintiffs, though other partner did not testify as to his intention.
Brady-Neely Grocer Co. v. De Foe (Civ. App.) 169 S. W. 1135,

Defendant, damaged by an attachment wrongfully sued out, is protected by the at-
tachment bond. Green v. Hoppe (Civ. App.) 175 S. W. 1117,

An attachment is wrongfully issued if based upon affidavit stating, untruthfully, that
-defendant is justly indebted to plaintiff. Comer v. Powell (Civ. App.) 189 8. W. 88.

An attachment, wrongfully levied upon real estate with knowledge that the owners
were negotiating a sale thereof which they completed without knowledge of the levy, is
actionable, although the contract was not completed prior to the levy. Hoover v. First
Nat. Bank (Civ. App.) 192 S. 'W. 1149.

An ordinary attachment levy upon real estate will not authorize recovery of dam-
.ages since any depreciation in the property’s value between the levy and release is not
regarded as due to the attachment. Id.

An attachment mjay be wrongful if the grounds on which it is based are untrue,
although defendant landowner owes a past due debt. Id.

In action on notes of corporation alleging individual defendant to be surety, evi-
dence held to support finding that issuance and levy of attachment on his safe was
made in good faith. Pennock v. Texas Builders’ Supply Co. (Civ. App.) 193 S. W. 760,

—— Defenses,—Where exempt property was wrongfully attached, including a crop
of growing cotton on a homestead, the debtor’s voluntary consent that the attached
property beg sold and the proceeds applied to the debt waived the tort arising out of the
wrongful attachment and constituted a satisfaction of the trespass to the homestead.
Pate v. Vardeman (Civ. App.) 1568 S. W. 1183.

It is no defense to a claim for actual damages from wrongful attachment that the
plaintiff in attachment had probable cause to believe that ground for attachment exist-
ed. Fisher v. Scherer (Civ. App.) 169 S. W. 1133.

—— Amount recoverable for wrongful attachment.—A defendant is not entitled to
damages as of course upon the mere issuance and levy of an attachment, but, to recover
even nominal damages, some actual damage must be shown. Rowe v. Crutchfield (Civ.
App.) 168 S. W. 444,

The measure of damages for wrongful attachment is ordinarily the value of the goods
attached, with interest from the date of seizure. Fisher v. Scherer (Civ. App.) 169 S.
W. 1133.

In action for wrongful attachment, judgment obtained against plaintiff in the at-
tachment suit, if valid, held admissible on the question of damages. Pruitt v. English
(Civ. App.) 173 S. W. 1172,

In an action for wrongful attachment of cotton, the measure of damages was the
value of the cotton when levied upon, with interest, less the amount of the Judgment in
the attachment suit against the attachment debtor. Id.

‘Where plaintiff attached defendant’s property, defendant cannot, in action for wrong-
ful attachment, recover damages for the loss of an advantageous sale, having later
made a sale at the same price. Dawson v. Falfurrias State Bank (Civ. App.) 181 S.
W. 553,

The general rule that one injured by a wrongful attachment cannot recover for loss
of business or future profits applies only where the measure of damages is the value of
property taken, and not where the recovery is for detention of property or interruption
of its use. Hamlett v. Coates (Civ. App.) 182 S. W. 1144,

A writ of attachment, wrongfully issued and levied on property, entitles the owner
thereof to at least nominal damages, although the property be not exempt. Comer v.
Powell (Civ. App.) 189 S. W. 88.

Ordinarily, the measure of damages for wrongful attachment is the value of the
goods attached, with interest from the date of seizure. Taylor Bros. Jewelry Co. V.
Kelley (Civ. App.) 189 S. W. 340.

In suit for automobile wrongfully attached and sold as property of another, or for
its value, plaintiff might recover it, together with reasonable value of its use on basis
.of rental value., Id.

In suit for automobile wrongfully attached and sold as property of another, held,
that there was no evidence upon which to base a finding of $2 per day rental value. Id.

Where a wrongful attachment prevented real estate owners from consummating a
sale, the measure of damages is the difference between the contract price and the prop-
erty’s market value when sold on mortgage foreclosure while the attachment was still
in force. Hoover v. First Nat. Bank (Civ. App.) 192 S. W. 1149.

Exemplary damages.—In an action for wrongful attachment on the ground
that the debtor was about to dispose of his property with intent to defraud his credi-
‘tors, evidence that he stated, prior to the attachment, that if sued he would not pay at
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all, was admissible on the issue of his right to recover exemplary damages. Pate v.
Vardeman (Civ. App.) 158 8. W. 1183. .

A party attaching and selling exempt property is liable for the actual value there-
of, and for exemplary damages if the facts justify such damages. Smith v. McBryde
(Civ. App.) 173 S. W. 234.

Art. 247. [193] [159] Attachment abated for want of affidavit or
bond.

Abatement of writ—False affidavit.—Falsity of allegations in attachment affidavit
held not to entitle defendant to abatement of the writ, though they might entitle him to
damages on the bond. Ford v. Johnston (Civ. App.) 184 S. W. 303.

Art. 250. [196] [162] Form of the writ.

Amendment of writ.—Where a writ of attachment was properly dated and the date
of its issuance was indorsed on the back and signed by the issuing justice, the writ
could be amended by having the justice’s signature affixed to the face of the writ if
necessary. Rule Mercantile Co. v. Opry (Civ. App.) 163 S. W. 331.

Art. 251, [197] [163] Writ to be dated, tested and lodged with
sheriff, etc, .
Cited, Rule Mercantile Co. v. Opry (Civ. App.) 163 S. W. 331.

Art. 254. [200] [166] Property subject to attachment.

Trusts and assignments.—One not holding the legal title of real estate, but to whom
the record owner has promised a portion of proceeds obtained from a proposed sale
thereof, has an attachable interest in the property. Hoover v. First Nat. Bank (Civ.
App.) 192 S. W. 1149.

Attachment of judgment.—Under this article an attachment cannot be levied on a
judgment in favor of the attachment defendant. Needham v. Cooney (Civ. App.) 173 S.
W. 979.

When lien attaches.—Under this article and art. 3740, an attachment lien attaches to
the proceeds of an execution sale on a judgment in favor of the attachment defendant
as soon as they come into the hands of the sheriff. Needham v. Cooney (Civ. App.) 173
S. W. 979.

Art. 256. [202] [168] DPersonal property to remain in the hands
of officer, unless. ‘

Liability of plaintiff for acts of officer.—Plaintiff causing issuance of writ of attach-
ment held not liable for injuries to the attached property caused by the negligence or
misconduct of the sheriff or his bailee in which he does not participate. Kanaman v.
Hubbard (Civ. App.) 160 8. W. 304.

Art. 258. [204] [170] Replevy by the defendant,

Liability of sureties.—Plaintiff may recover against sureties on the replevy bond ex-
ecuted by defendant. Green v. Hoppe (Civ. App.) 1756 8. W. 1117.

Under art. 1843 held, that replevy bond, if not enforceable against nonresident de-
fendant, can at least be enforced by judgment against sureties. American Surety Co.
of New York v. Stebbins, Lawson & Spraggins Co. (Sup.) 180 S. W. 101, answer to cer-
tified questions conformed to (Civ. App.) 181 S. W. 567.

Filing bond as appearance.—Under this article and art. 1885, filing of bond to replevy
attached property held not such an appearance as authorizes judgment without the serv-
ice of process personally or by publication. American Surety Co. of New York wv.
Stebbins, Lawson & Spraggins Co. (Sup.) 180 S. W. 101, answer to certified questions con-
formed to (Civ. App.) 181 8. W. 567.

Art. 265. [211] [177] Requisites of the return.

Amendment.—The Court of Appeals cannot issue certiorari to correct the return as
made by the constable showing the value of the property attached in order to make it
conform to his intentions. Fuller, Hanna & Co. v. Rogers (Civ. App.) 184 S. W. 322.

Art. 267. [213] [179] Attachment creates a lien,

Cited, Connell v. Nickey (Civ. App.) 167 8. W. 313.

Priority.—Under this article held, that the subsequent record of a deed to one pur-
chasing from defendant in an attachment suit prior to the attachment would not affect
the respective rights of the parties. Neville v. Miller (Civ. App.) 171 8. W. 1109,

Bankruptcy of debtor.—Third persons questioning the right of an attaching creditor
may attack his lien on the ground that, within four months after attachment, the debt-
or was adjudicated a bankrupt. Dyke v. Farmersville Mill & Light Co. (Civ. App.) 175
S. W. 478.

Foreclosure of lien.—A recital in the judgment that the lien was foreclosed did not
render the judgment void but would be treated as a notation preserving the lien. Rule
v. Richards (Civ. App.) 159 S. W. 386.

Art. 268. [214] [180] Judgment of foreclosure,

Judgment.—Under this- article and art. 267, providing that where land is attached in
& justice’s court no decree foreclosing the lien is necessary, held, that a recital in the
judgment that the lien was foreclosed did not render the judgment void but would be
treated as a notation preserving the lien. Rule v. Richards (Civ. App.) 159 S. W. 386.

—— Non-resident.—Where an action against a nonresident is commenced by at-
tachment, a default judgment on a petition, not stating a cause of action, will not war-
rant a foreclosure of the attachment. Baker v. Hahn (Civ. App.) 161 S. W. 443.

Ordinarily where an action is brought against a nonresident by attachment of prop-
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erty within the state, judgment will not be rendered until jurisdiction and service has
been procured for the required length of time before the court convenes for the term
at which judgment is rendered. Connell v. Nickey (Civ. App.) 167 S. W. 313.

A judgment foreclosing an attachment against a nonresident is not bad because nei-
ther the notice served nor the copy of the petition delivered to the nonresident showed
the attachment. Findlay v. Lumsden (Civ. App.) 171 S, W. 818.

Failure to swear to an affidavit for attachment against a nonresident will not render
t{%e j;élgment foreclosing the attachment lien void. Hester v. Baskin (Civ. App.) 184 S.

. 726.

Art. 269. [215] [181] Judgment when property is replevied.

Defauit judgment.—The execution and filing of a replevy bond with a surety is no
such an appearance by the defendant whose property was attached as will authorize
judgment by default against defendant and its surety on the replevy bond. American
Surety Co. of New York v. Stebbins, Lawson & Spraggins Co. (Civ. App.) 181 S. W. 567.

Art. 270. [216] [182] Order of court when attachment quashed;
pending appeal, property may be replevied.
Cited, Jones & Nixon v. First State Bank of Hamlin, 106 Tex. 572, 173 S. W. 202,

CHAPTER TWO

GARNISHMENT
Art. Art.
271. Writ of garnishment, who may issue 284, Form of commission.
and when. 287. Form of writ in such cases.
272. Bond to be executed in certain cases. 292. Judgment of the court in such cases.
273. Application for the writ, ete. 293. Judgment against garnishee when he
274. Proceeding by, shall be docketed, etc. is indebted.
275. Requisites of writ when incorporated 294. TFor effects.
company, etc.,, is garnishee. 295. Attachment against garnishee for
276. Form of writ. refusing to deliver effects.
279. Effect of service of, defendant may 296. Judgment against incorporated com-
replevy. panies, etc., for shares, ete.
280. Answer to, must be under oath, in 299, Traverse of answer of garnishee, by
writing and signed. plaintiff.
281. QGarnishee to be discharged on an- 801. Trial of issue on controverted an-
swer, when. swer.
282, Judgment by default, when. 307. Costs in garnishment proceedings.
283. Residing in another county and fail- 308. Garnishee discharged from liability
ing to answer proceedings against. to defendant.

Article 271. [217] [183] Writ of garnishment, who may issue and

when.

In general.—~Where a valid garnishment merely reaches a debt due by the garnishee,
the writ will not be aided by the appointment of a receiver, or the issuance of injunc-
tion restraining the assignment of the debt. Gulf Nat. Bank v. Bass (Civ. App.) 177
S. W. 1019,

‘Where garnishee and defendant treated fund garnished by plaintiff as trust fund
to be awarded to those who would come in and establish their priority in the garnish-
ment suit, the proceedings being consolidated, the validity of plaintiff’s garnishment
was immaterial. Reinertsen v. E. W. Bennett & Sons (Civ. App.) 185 S. W. 1027,

Institution of suit.—Affidavit for distress warrant against defendant and a statutory
bond executed the same day held to commence a suit, so that application for writ of
garnishment filed following day would not be quashed on ground that no suit had been
instituted. Walton & Stockton v. Corpus Christi Nat. Bank (Civ. App.) 185 S. W. 369.

Amendment changing parties to action.—Where the original suit in which a writ of
garnishment was sued out was brought against an alleged corporation, and after service
of the writ the petition was amended, so as to make the action one against an individu-
al instead of a corporation, the garnishment proceedings were thereby discharged.
Pickering Mfg. Co. v. Gordon (Civ. App.) 166 S. W, 899.

Parties.—In garnishment against buyer from tenant of crop raised on rented premis-
es, landlord and party who threshed crop were proper parties to make possible an equita-
ble adjustment, and court could and should have granted relief necessary. Farmers’
Elevator Co. v. Advance Thregher Co. (Civ. App.) 189 8. W. 1018.

Attachment basis of proceeding.—Garnishment of debt due nonresident by resident
debtor is recognized by statutes and decisions as being suit in rem against attached debt,
effect of whicli is to subject it to payment of amount due plaintiff, though general rule
is that situs of debt and obligation is at domicile of creditor. Gerlach Mercantile Co. V.
Hughes-Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784.

Property in possession of defendant.—That the debtor had the right to resume pos-
session of live stock which was pastured in another’s field at the time they were garnish-
ed by the creditor would not prevent them from being garnished while in the field of the
bailee. McClung v. Watson (Civ. App.) 165 S. W, 532,
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Property or fund in possession of garnishee.—See Hall v. Nunn Electric Co. (Civ.
App.) 183 S. W. 13.

A trust fund is not ordinarily the subject of garnishment. Oglesby v. Durr (Civ.
App.) 173 S. W. 275.

T'nder Bulk Sales Law, § 1, post, art. 3971, a purchaser who did not comply with
the statute is a trustee for the seller’s creditors, and they may reach the debt by gar-
nishment, though the goods have been sold and the proceeds disposed of. Owosso Car-
riage & Sleigh Co. v. McIntosh & Warren (Sup.) 179 S. W. 257.

The purchasers from one who sells without compliance with the Bulk Sales Law
are liable in garnishment to his creditors for the goods or their proceeds if resold.
Mayfield Co. v. Harlan & Harlan (Civ. App.) 184 S. W. 313.

A garnishee cannot be held for the value of machinery left on its land, but not
in its possession, by the debtor. Foos Gas Engine Co. v. Fairview Land & Cattle Co.
(Civ. App.) 185 8. W. 282.

Funds deposited to the credit of mule buyer by his principal held subject to gar-
nishment under a judgment against the mule buyer; the garnishee bank paying checks
drawn by buyer out of proceeds of loan to him, instead of such funds. Winfield State
Bank v. First Nat. Bank (Civ. App.) 190 S. W. 220.

Property in custodia legis.—Whether money pledged with the sureties on a bail bond
to secure them is subject to garnishment depends on whether the pledgee’s rights will
be prejudiced thereby, and not on whether the property is in custodia legis. Waggoner v.
Briggs (Civ. App.) 166 S. W. 50.

In the absence of statutory authority, funds deposited with a state treasurer by an
insurance company, in trust for the policy holders, are in custodia legis and not subject
to garnishment. Oglesby v. Durr (Civ. App.) 173 S. W. 275.

One who would garnish assets derived from or through an executor or administrator
must show that the original title by which the executor or administrator holds has
cnanged, and that he now holds the property in some capacity other than as a represen-
tative of the decedent. Gulf Nat. Bank v. Shelton (Civ. App.) 182 S. W. 337.

Claims by third persons.—Where, in plaintiff’s garnishment, others were allowed to
intervene, held that such interveners could not question validity of plaintiff’s garnish-
ment, but only defendant and the garnishee might attack it. Reinertsen v. E. W. Ben-
nett & Sons (Civ. App.) 185 S. W. 1027.

Where court has no jurisdiction over action, it has no jurisdiction over intervention
proceedings. Id.

Party claiming prior right to fund garnished may intervene, having the cases consol-
idated and issues determined at one time. Id. See, also, notes under art. 7769 et seq.

Indebtedness of garnishee.—A judgment which had been affirmed on condition that
plaintiff file a remittitur was not, before a motion for rehearing was overruled, final, so
as to be subject to garnishment. Dodson v. Warren Hardware Co. (Civ. App.) 162 S. W.
952, .

A negotiable note is not subject to garnishment, and, where the only proof was the
execution of the note to a third person for the price of land and the garnishee’s duly
abstracted judgment against such third person, there was nothing to take it out of the
rule. Guillot v. Wallace (Civ. App.) 168 S. W. 978.

Where an indebtedness to C. was transferred by him to another long before writs
of garnishment were served on the debtor, the indebtedness was no longer subject to
garnishment as the property of C., though the debtor did not know of the transfer.
Amarillo Nat. Bank v. Panhandle Telephone & Telegraph Co. (Civ. App.) 169 S. W. 1091.

‘Where Y. kept his bank account in the name of Y. Engineering Co., and the money
.was his own, and was checked out only for his personal and individual uses, the account
was subject to garnishment as his money. Citizens’ Bank & Trust Co. v. Rogers (Civ.
App.) 170 8. W. 258.

A defendant against whom a judgment which is final has been rendered is subject to
garnishment. Barcus v. O’Brien (Civ. App.) 171 S. W. 492,

A judgment from which the debtor gave notice of appeal, but thereafter abandoned
the appeal, and on which execution had been issued, was final, so as to authorize gar-
nishment against the judgment debtor, though 12 months had not elapsed since its ren-
dition. Id.

A judgment creditor of a corporation may, by garnishment, enforce liability for un-
paid balance upon subscription to its capital stock. Nesom v. City Nat. Bank (Civ. App.)
174 8. W. 715.

Uncertain and unliquidated damages, resulting from breach of a contract, are not
subject to garnishment. Hall v. Nunn Electric Co. (Civ. App.) 183 S. W. 13.

Where a landowner contracted for the boring of well to furnish 1,100 gallons of water
per minute, and the well actually furnished 500 or less, such landowner was not subject
to garnishment by the creditor of the contractors. Id.

Plaintiff in garnishment steps into shoes of his judgment debtor, and if nothing is
owing the latter, the former is entitled to nothing. Id.

Plaintiff’s judgment.—Under subd. 3, held, that an answer alleging that the original
judgment was void for want of jurisdiction of defendant therein was a good defense.
Nesom v. City Nat. Bank (Civ. App.) 174 S. W. 715,

‘Where court rendering original judgment had jurisdiction of defendant’s person and
subject-matter of suit, garnishee cannot question conclusiveness of judgment as between
plaintiff and defendant for mere irregularities not rendering it void. Gerlach Mercantile
Co. v. Hughes-Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784.

Affidavits.—Where the affidavit and writ of garnishment described plaintiff as the W.
company, a firm composed of persons named, it sufficiently appeared that plaintiff was a
partnership and not a corporation, since a “firm” is a partnership. Dodson v. Warren
Hardware Co. (Civ. App.) 162 S. W. 952.

Affidavit for writ of garnishment held not defective as made by partnership instead
of by an agent or member thereof. Id.

In an action by writ of garnishment, in the -absence of proof or admission by de-
fendant that plaintiffs had secured a judgment against their debtor, or, if they had done
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so0, that it was unsatisfied, plaintiffs’ affidavits for garnishment, stating that they had
recovered judgment and that it was unsatisfied to the best of the knowledge and belief
of plaintiffs’ counsel, did not authorize judgment against the garnishee. A. G. Schwab
& Son v. Norwood (Civ. App.) 183 S. W. 807.

An affidavit for a writ of garnishment, otherwise sufficiently identifying the original
cause, is not invalid for omitting the name of the defendant in the original cause. Dick-
inson v. First State Bank of Blackwell (Civ. App.) 185 S. W. 674.

It is no ground for quashing a writ of garnishment that the aflfidavit therefor states
a less amount than is claimed in the original suit, as, for instance, that it fails to de-
mand interest. Id.

Falsity of facts alleged in affidavit for garnishment is not ground for motion to
quash. Cawthon v. First State Bank of Salado (Civ. App.) 193 S. W. 783.

‘When all statutory requirements of affidavit for garnishment are met, it is immate-
rial that other allegations were made, and therefore a false allegation as to time when
suit was brought is immaterial, since the statute does not require the affidavit to state
when the suit was brought. Id.

If affidavit for garnishment was not made long enough before issuing the writ to cre-
ate the inference that the state of facts had not continued, the mere fact that it was
filed prior to the issuance of the writ is no ground for quashing the affidavit and writ of
sequestration. Id.

Art. 272, [218] [184] Bond when no attachment has issued and
no judgment has been rendered.

Bond.—A garnishment bond is sufficient if more than double the amount of the de-
mand of the complaint and affidavit, though less than double the amount named in the
writ. Dickinson v. First State Bank of Blackwell (Civ. App.) 185 S. W. 674.

—— Damages.—Where plaintiff claimed that the wrongful garnishment of certain
corporate stock resulted in his inability to exchange the stock for certain vendor's lien
notes, his claim for the value of such notes and interest was a proper element of dam-
age. Bennett v. Foster (Civ. App.) 161 S. W, 1078.

Loss of prospective profits in plaintiff’s business as the alleged result of the wrong-
ful issuance and service of a garnishment cannot be recovered as actual damages, but
may be considered in determining punitive damages. Id.

Attorney’s fees and expenses in attending court to procure relief against a garnish-
ment wrongfully sued out are not damages. Heidemann v. Martinez (Civ. App.) 173 S.
W. 1166.

Exemplary damages are not recoverable for wrongfully suing out garnishment, un-
less sued out without probable cause and maliciously. Id.

Damages for wrongful garnishment do not include an amount lost through inability
to ship cotton seed, whereby the garnishment defendant would have realized profits.
Stafford v. Patterson & Nelson (Civ. App.) 184 S. W. 1095.

Art. 273. [219] [185] Application for the writ, etc.

Sufficiency of application in general.—In an action by a partnership an application for
a writ of garnishment signed by the partnership, by the members thereof by a manager,
was duly signed by an ‘“agent” for the partnership. Walton & Stockton v. Corpus Christi
Nat. Bank (Civ. App.) 185 S. W. 369.

Name and residence of garnishee.—Application and affidavit for garnishment, alleg-
ing that garnishee, a corporation, had a local agent in Miami, Roberts county, held to
sufficiently state the residence of the garnishee. C. E. Harris & Co. v. C. B. Cozart Grain
Co. (Civ. App.) 178 S. W. 733.

An allegation that a corporation does business in a county, and that a named person
is its president, is not equivalent to an allegation of residence in the county within this
article. Freeman v. Port Arthur Rice & Irrigation Co. (Civ. App.) 188 S. W. 444,

Effects.—In view of arts. 5502 and 5504, the word ‘‘effects,” as used in this article,
would include live stock in the hands of a bailee. McClung v. Watson (Civ. App.) 165
S. W. 532.

Art. 274, [220] [186] Case shall be docketed, etc.

Cited, Hall v. Nunn Electric Co. (Civ. App.) 183 S. W. 13.

Failure to docket correctly.—While garnishment proceedings should be docketed sep-
arately from the original suit, that the clerk indorsed on the affidavit and writ the docket
number of the original suit was a mere irregularity not affecting the validity of the judg-
ment. Dodson v. Warren Hardware Co. (Civ. App.) 162 S. W. 952.

Effects.—The word ‘“effects’” includes live stock in the hands of a bailee. McClung
v. Watson (Civ. App.) 165 S. W. 532.

Art. 275. [221] [187] Requisites when writ is against incorpo-
rated or joint stock company to subject shares, etc.
Defects in writ.—Under arts. 275, 276, 284, 287, writ issued to garnishee held faulty

and calculated to mislead the garnishee. Jones Hardware & Furniture Co. v. Gunter
(Civ. App.) 184 S. W. 342,

Art. 276, [222] [188] Form of writ.

Defects in form.—Under arts. 275, 276, 284, 287, writ issued to garnishee held faulty
and calculated to mislead the garnishee. Jones Hardware & Furniture Co. v. Gunter
(Civ. App.) 184 S. W, 342.

It is the affidavit which is the foundation of the suit against the garnishee, and its
allegations govern if the writ is at variance with them. Where the affidavit described
the garnishee as a corporation of which W. C. S. was president, the return of the writ
of garnishment, showing service on W. C. S. was sufficient. The writ need not state
the amount of the demand, and if it does so erroneously, the statement may be treated
as surplusage. Thus a writ naming the amount as $752, when the affidavit and complaint
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named $742, is not therefore invalid, the error being on the part of the clerk, for which
plaintiff was not responsible. Dickinson v, First State Bank of Blackwell (Civ. App.)
185 S. W. 674.

Art. 279. [225] [191] Effect of service of writ; defendant may
replevy.

Effect of service—Debts not matured.—Where garnishment created no lien because of

the debtor’s nonperformance of his contract with the garnishee, the debtor’s assignment
of his claim after the garnishment process, held to cut off the rights of the garnishing
creditor. Hall v. Nunn Electric Co. (Civ. App.) 183 S. W. 13.
Lien or rights acquired.—Where a debtor gave to his wife money to pay rent
and she deposited it in the bank in her own name and gave a check on the account to
the landlord for an amount in excess of the deposit, but before the check was presented
the account was garnished, the rights of the landlord were superior as to such deposit to
the garnishing creditor. Burns & Bell v. Lowe (Civ. App.) 161 S. W. 942,

Garnishing creditors occupy no better position with reference to the fund garnished
than did their debtors at the time of the service of the writ. Id.

Garnishment on bank impounded such sum or effects as debtor had in bank; plaintiff
standing in no better position than the debtor, and being entitled to funds subject to re-
duction by any sum owing bank from debtor. Farmers’ & Merchants’ State Bank of
Teague v. Setzer (Civ. App.) 185 S. W. 596.

A garnishor’s rights are determined by his priority in point of time. Reinertsen v.
E. W. Bennett & Scens (Civ. App.) 185 S. 'W. 1027.

—— Debts due from defendant to garnishee.—Where a depositor was garnished in a
suit against a third person, the right of the depositor to sums debited by the bank from
its account and paid to the third person might be adjudicated. Western Nat. Bank of
Ft. Worth v. Texas Christian University (Civ. App.) 176 S. W. 1194.

Where money of a judgment debtor comes into the hands of a garnishee, it may ap-
ply the funds to debts due it. L. C. Malone Lumber Co. v. Davis Co. (Civ. App.) 181 S.
W. 849.

‘Where bank collected depositor’s note, and credited proceeds to him on his account,
the bank could, on being garnisheed, apply deposit to payment of depositor’s debt due it.
Farmers’ & Merchants’ State Bank of Teague v. Setzer (Civ. App.) 185 S. W. 596.

In garnishment against bank, evidence held insufficient to justify finding that, when
debtor placed note in bank for collection, there was no understanding that, when col-
lected, proceeds should be applied to debt from him to bank. Id.

Payments or transfers by garnishee.—The act of a garnishee, in whose pasture the
garnished horses were, in agreeing to their sale by the debtor was a constructive deliv-
ery of the horses to the debtor and then to his purchaser, contrary to the garnishment
statute, and constituted a conversion of the property by the garnishee when considered
in connection with the resale of the horses to the garnishee by prearrangement. Mec-
Clung v. Watson (Civ. App.) 165 S. W. 532.

A debtor cannot transfer an unmatured and accruing debt owing to him to some
third person between the service of the writ of garnishment and the answer of the gar-
nishee to give his transferee title. Hall v. Nunn Electric Co. (Civ. App.) 183 S. W. 13.

Replevy by defendant.—Where defendant replevied a bank deposit, which had been
garnished under this article, held, that he and a surety on the replevy bond were es-
topped to claim that title to the deposit was in the surety and not in the defendant.
Davis v. McFall (Civ. App.) 168 S. W. 453.

A judgment defendant, upon executing a replevy bond to release the lien of a gar-
nishment, upon acceptance by the proper officer, is entitled to collect the garnished debt.
Sellers v. Puckett (Civ. App.) 180 S. W. 639.

Art. 280. [226] [192] Answer to the writ must be in writing, un-
der oath and signed.

Sufficiency of answer.—In garnishment proceedings, where supplement, so called, and
other portion of traverse were attached, and made part of each other by allegation, in
absence of special exception as to order of pleading, or that they were attached, entire
answer should be looked to by Court of Civil Appeals. Gerlach Mercantile Co. v. Hughes-
Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784,

Defenses.—The want of a valid judgment on which to base the garnishment
must be pleaded by the garnishee in order to be available, Citizens’ Bank & Trust Co.
v. Rogers (Civ. App.) 170 S. W. 258.

Where the debt sought to be garnished is exempt as the proceeds of sale of a home-
stead, it is the duty of garnishee to set up the defense. Russell v. Hamilton (Civ. App.)
174 S. W. 705.

—— Interpleading third persons,—A garnishee, to protect himself from having to
pay the debt twice, may interplead all claimants of the fund in his hands. Barcus V.
O’Brien (Civ. App.) 171 S. W. 492,

The defendant in garnishment may voluntarily appear or be cited in by the garnishee,
that he may protect his rights arising from the fact that his credit is exempt as the pro-
ceeds of a sale of a homestead. Russell v. Hamilton (Civ. App.) 174 S. W. 705.

The owner of a building may, in a proceeding by creditors of the contractor, implead
all persons having claims to a sum deposited in a bank to be applied on the amount due
the contractor. Western Nat. Bank of Ft. Worth v. Texas Christian University (Civ.
App.) 176 S. W. 1194,

Exceptions to answer.—In garnishment, exception tc answer, by person claiming to
have purchased property after service of writ from person not shown to have owned it,
held erroneously overruled. Bigham Hardware & Furniture Co. v. Sparks Lumber Co.
(Civ. App.) 176 S. W. 1194.

Construction, operation and effect.—Where the action against the debtor and the gar-
nishment proceedings are heard at the same time, the answer of the garnishee is ad-
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missible in evidence as between plaintiff and garnishee. Earhart v. Agnew (Civ. App.)
190 S. W. 1140.

Art. 281, [227] [198] Garnishee to be discharged on his answer,
when.
See Jones Hardware & Furniture Co. v. Gunter (Civ. App.) 184 S. W. 342.

Art. 282. [228] [194] Judgment by default, when.

Relief against default.—Garnishee corporation which without willful neglect and
through oversight failed to answer writ held entitled to have default judgment set aside,
with permission to answer. Jones Hardware & Furniture Co. v. Gunter (Civ. App.) 184
S. W. 342,

Foreign corporation.—Under this article a foreign corporation cannot enjoin execution
under default judgment against it as garnishee, where it has a resident local agent.
Queen Ins. Co. v. Keller (Civ. App.) 186 S. W. 359.

_Art. 283. [229] [195] When garnishee residing in another county
fails to answer, commission to issue.

. Waiver of privilege.—Bank domiciled in J. county, which on petition in garnishment
in cause originating in H. county filed an answer, thereby waived the privilege under
this article of answer in the county of its residence. Gulf Nat. Bank v. Johnson (Civ.
App.) 177 S. W. 1000.

A garnishee having appeared by answer, which was stricken, no commission was re-
(S1ui€7$_d 3t4(2) take his answer. Jones Hardware & Furniture Co. v. Gunter (Civ. App.) 184

Art. 284. [230] [196] Form of commissien.

Defects in writ.—Under arts. 275, 276, 284, 287, writ issued to garnishee held faulty
and calculated to mislead the garnishee. Jones Hardware & Furniture Co. v. Gunter
(Civ. App.) 184 S. W. 342.

Art. 287. [233] [199] Form of writ to be issued by commissioner
for garnishee residing in another county.
Defects in writ.—Under arts. 275, 276, 284, 287, writ issued to garnishee held faulty and

calculated to mislead the garnishee. Jones Hardware & Furniture Co. v. Gunter (Civ.
App.) 184 S. W. 342.

Art. 292. '[238] [204] Proceedings on return of certificate of such
refusal to answer.

Relief from default.—Under arts. 281 and 292, garnishee corporation which without
willful neglect and through oversight failed to answer writ held entitled to have default
judgment set aside, with permission to answer. Jones Hardware & Furniture Co. v. Gun-
ter (Civ. App.) 184 S. W. 342.

Art. 293. [239] [205] Judgment against the garnishee when he is
indebted.

Right to judgment.—Where money was pledged Lo the sureties on a bail bond to se-
cure them against liability, and at the time judgment was rendered against the sureties
as garnishees the condition of the bond had been performed, the money was subject to
garnishment under arts. 293, 294, 3744. Waggoner v. Briggs (Civ. App.) 166 S. W. 50.

Under this article judgment plaintifft was entitled to judgment against a garnishee
who admitted that a firm of which he was 2 member was indebted to judgment defend-
ant. Sellers v. Puckett (Civ. App.) 180 S. W. 639.

There can be no valid judgment against garnishee until there is one against original
defendant. Gerlach Mercantile Co. v. Hughes-Bozarth-Anderson Co. (Civ. App.) 189 S.
W. 784,

Division of fund between different garnishing creditors.—A county court can divide
money due an insolvent corporation between two garnishing creditors, at least against
the objection of the corporation’s president, who held a fictitious assignment of the debt
from the corporation, for which he had paid no consideration. Brooks v. Ed. Steves &
Sons (Civ. App.) 191 S. W. 1166.

Judgment in consolidated action.—Where a garnishee admitted owing C. a specified
sum, but alleged that N. was setting up title to a judgment recovered by C. on such in-
debtedness, and a proceeding against N., in which he set up title in himself, was consol-
idated, the court properly refused to render judgment against the garnishee on its an-
swer. Amarillo Nat. Bank v. Panhandle Telephone & Telegraph Co. (Civ. App.) 169 S.
W. 1091,

Effect of judgment.—A party to a garnishment proceeding in justice court, who ap-
peared and controverted the truth of the garnishee’s answer, was bound by the judg-
ment, and could have errors reviewed only by appeal or writ of error, and not by a suit
to enjoin collection of the judgment, where the judgment was not absolutely void. Ep-
pler v. Hilley (Civ. App.) 166 S. W. 87. ’

A justice court judgment in a garnishment case was not void because of an alleged
defect in the service of the citation in the original suit, since the wvalidity of the judg-
ment in that suit was in issue and determined in the garnishment case. Id.

Judgment against owners of land in justice court, in favor of one who had supplied
materials to contractors working on such land, held conclusive upon failure of the owners
to appeal therefrom, and not open to collateral attack, as by having its enforcement en-
joined in suit to enforce mechanics’ liens by the contractors against the owners and ma-
terialman. Waples Painter Co. v. Ross (Sup.) 176 S. W, 47, reversing judgment (Civ.
App.) 141 8. W. 1027,
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Art. 294. [240] [206] Judgment against the garnishee for effects.

Possession by garnishee.—Under arts. 294, 295, where contractors for irrigation well
left machinery on premises, contemplating it should he connected, but landowner claimed
no property, and did not take control for any purpose, he did not have possession sub-
jecting him to writ of garnishment by judgment creditor of contractors. Hall v. Nunn
Electric Co. (Civ. App.) 183 S. W. 13.

Art. 295. [241] [207] Remedy when garnishee refuses to deliver
effects found to be in his possession.
See Hall v. Nunn Electric Co. (Civ. App.) 183 S. W. 13.

Art. 296. [242] [208] Judgment against incorporated companies,
etc., for shares of stock or interest.

Evidence of ownership.—In garnishment proceeding on judgment against C., admis-
sions by C.s daughter and her husband that she owned no interest in corporate stock
standing in her name held erroneously excluded. Bigham Hardware & Furniture Co. v.
Sparks Lumber Co. (Civ. App.) 176 S. W. 1194.

Art. 299. [245] [211] Plaintiff may traverse answer of garnishee.

Construction of answer.—In garnishment proceedings, where supplement, so called,
and other portion of traverse were attached, and made part of each other by allegation,
in absence of special exception as to order of pleading, or that they were attached, entire
answer should be looked to by trial court. Gerlach Mercantile Co. v. Hughes-Bozarth-
Anderson Co. (Civ. App.) 189 S. W. 784.

Art. 301. [247] [213] Trial of issue on controverted answer.

Evidence.—Original judgment against defendant was admissible as evidence in gar-
nishment proceedings against his debtor. Gerlach Mercantile Co. v. Hughes-Bozarth-
Anderson Co. (Civ. App.) 189 S. W. 784.

While a garnishment suit is docketed separately from the main suit, it is ancillary
to and a part of the main suit, and the court on appeal from judgment in the garnish-
ment suit will take judicial notice of the proceedings in the main suit. Studebaker Har-
ness Co. v. Gerlach Mercantile Co. (Civ. App.) 192 S. W. 545,

Art. 307. [253] [219] Costs.

Cited, Hall v. Nunn Electric Co. (Civ. App.) 183 S. W. 13.

Allowance of costs.—Plaintiff in garnishment held not entitled to recover attorney’s
fees against the garnishees; the only attorney’s fees allowable being those authorized by
statute to the garnishee. Waggoner v. Briggs (Civ. App.) 166 S. W. 50.

Where not controverted, the garnishee, under its answer, was entitled to be dis-
charged with costs upon payment of the surplus remaining in its hands after discharging
the debt due from the judgment debtor. L. C. Malone Lumber Co. v. Davis Co. (Civ.
App.) 181 S. W. 849,

In a vendor’'s garnishment proceeding against the insurer of realty, where the answer
of the garnishee was not denied, and it was discharged from the garnishment upon its
answer, although judgment went against it for the purchaser, such garnishee was enti-
tled to recover of the vendor its costs, including a reasonable attorney’s fee, under this
article, Stratton v. Westchester Fire Ins. Co. of New York (Civ. App.) 182 S. W. 4,

Garnishee is entitled to statutory attorney fee where it admitted indebtedness to de-
fendant and sought protection of court only to determine conflicting claims. National
Fire Ins. Co. of Hartford, Conn., v. McEvoy Furniture Co. (Civ. App.) 192 8. W. 270.

Reasonable compensation.—The garnishee would be entitled, in a proper case, to rea-
sonable compensation for the cost of keeping horses garnished pending the suit. Mec-
Clung v. Watson (Civ. App.) 1656 S. W. 532.

Art. 308. [254] [220] Garnishee discharged from liability to de-
fendant.

Right to discharge.—Under arts. 307 and 308, held that, where not controverted, the
garnishee, under its answer, was entitled to be discharged with costs upon payment of
the surplus remaining in its hands after discharging the debt due from the judgment
debtor. L. C. Malone Lumber Co. v. Davis Co. (Civ. App.) 181 S. W. 849.

Conclusiveness of judgment.—A judgment for the creditor in garnishment proceed-
ings, brought to subject the insurance money which represented the debtor’'s homestead,
would not bind the debtor, where he was not a party thereto, so as to prevent him from
afterwards asserting his constitutional right to the exemption of the money representing
his homestead. Johnson v. Hall (Civ. App.) 163 S. W. 399,

An adjudication upon the garnishee’s answer is final as to defendant in the principal
actien only as to property rights which may be controlled by the Legislature, and would
not affect property exempted by the Constitution, such as a homestead. Id.

Judgment of court of competent jurisdiction, amended after term to correct mistake
in entering it on minutes, showing on its face to be valid, and importing verity, being in
full force and unappealed from, protected a garnishee under it. Gerlach Mercantile Co.
v. Hughes-Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784.
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TITLE 12
ATTORNEY AT LAW
Art. Art.
318. Immigrant attorney granted license; 334. Officers not allowed to appear as at-
reciprocal legislation. torneys.

Article 318. [258] [223] Immigrant attorney granted license; re-
ciprocal legislation.—Any person who immigrates to this State from any
other State in the United States, with a view of permanently residing
herein, and who has been granted a license to practice law in the courts
of record in the said State from which said person migrated, and has
been actively engaged in the practice of law for five years next preceding
the date of his removal to this State, shall, upon the filing with the clerk
of the Supreme Court of Texas, his license properly authenticated from
the State from which he migrated and a certificate that he is a man of
good reputation for moral character and honorable deportment, given
under the hand and seal of a judge of a court of record of the county of
his former residence, be admitted to practice law in this State without li-
cense; and a license shall be issued to him; provided, that the State from
which the said person migrated has such an Act or similar Act, but should
said State not have such an Act or similar Act, then the said person shall
file his certificate of good morals and honorable deportment and shall be
examined in the same manner as a resident applicant. [Acts 1846, p.
245; Acts 1897, p. 17; Acts 1903, p. 60; Act March 20, 1915, ch. 91, § 1.]

Took effect 90 days after March 20, 1915, date of adjournment.
Art. 334. [271] [236] Officers not allowed to appear as attorney.

Effect of acting as attorney.—The act of a judge in appearing and pleading as an at-
torney in a court of record does not of itself vacate his office. And, though a judge of
the Court of Criminal Appeals has formed a law partnership and engaged in the practice
of law, he is nevertheless a judge de facto so long as he continues to exercise the func-
tions of judge. Marta v. State (Cr. App.) 193 S. W. 323.

DECISIONS RELATING TO SUBJECT IN GENERAL

2l5. Duties and obligations of attorneys.—The action of attorneys for the widow in
selecting one to whom she shall waive her right to administer, and representing the per-
son selected in his application for letters of administration, is not improper, so long as
%};ey did not advise him regarding her claim. Kimmons v. Abraham (Civ. App.) 158 S.

. 256.

‘Where M., a law partner of G., who was under contract to clear title to land in con-
sideration of B. paying the costs and the owner deeding a two-thirds interest to the
other two, became an attorney for the parties to the contract, he could purchase the in-
terest of the owner subject to the contract. Morris v. Brown (Civ. App.) 173 S. W. 265.

Generally, an attorney must act towards his client with the most scrupulous good
faith and fidelity, and must make known to the latter the exact status, so far as he is
able, of the matter concerning which he is employed. Laybourne v. Bray & Shifflett
(Civ. App.) 190 S. W. 1159. :

The rule prohibiting an attorney once retained from acting for the opposing party
applies only in case of conflicting interest, in the absence of a contract. Id.

3. Retainer and authority.—Rule that a principal must give notice of a limitation on
the apparent authority of his agent does not apply to one employed only as an attorney
at law to collect a debt as to his right to accept anything but money in payment. Magill
v. Rugeley (Civ. App.) 171 S. W. 528.

An attorney held not authorized to alter in a material particular a judgment recov-
ered by his client. David v. First Nat. Bank of Claude (Civ. App.) 172 S. W. 579.

Under a contract whereby an attorney was to clear the title of land, B. was to pay
the costs, and the owner was to convey a two-thirds interest to the other two, the attor-
ney was the agent of the other two parties. Morris v. Brown (Civ. App.) 173 S. W. 265.

A law partner held an attorney for his partner and two others with whom he had
contracted, by participating in a suit relative to the contract. Id.

9. —— Notice to attorney.—If the attorney representing the mortgagee in the exe-
cution of an instrument claimed to be a mortgage, had notice that the property was
homestead property, such notice would be imputed to the mortgagee. Mitchell v. Mor-
gan (Civ. App.) 165 S. 'W. 883.

That plaintiffs’ attorney knew of a flaw in the title, and agreed with the vendor not
to reveal it, held not to make his act binding upon the plaintiff in a sale of real estate.
Fordtran v. Cunningham (Civ. App.) 177 S. W. 212,

10. —— Compromise and settlement.—An attorney cannot bind his client in the set-
tlement of a judgment unless he was specifically authorized so to act. Price v. Logue
(Civ. App.) 164 S, W, 1048,
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An attorney at law has no authority to accept anything but money in payment of a
judgment recovered on a claim left with him for collection, without his client’s express
consent. That the attorney had an interest in the judgment, under an agreement with
his client did not make him a joint owner, so as to entitle him to satisfy the judgment
on receipt of trust certificates instead of money. Magill v. Rugeley (Civ. App.) 171 S. W.
528.

13. ~—— Agreements of counsel.—A client is bound by the act of his attorney in
signing a stipulation filed in an action in which the attorney is employed. Common-
wealth Bonding & Casualty Ins. Co. v. Beavers (Civ. App.) 186 S. W. 8569; Same v. Bran-
nin (Civ. App.) Id. 862.

If agreements of counsel relating to payment of jury fee in husband’s action for di-
vorce and to the passing of the case were in fact made by defendant’s counsel, it was
immaterial that defendant was without knowledge thereof. McConkey v. McConkey (Civ.
App.) 187 8. W. 1100.

145, Ratification of unauthorized acts.—An attorney’s unauthorized settlement
of a judgment, by receiving certain trust certificates, held not ratified where the client,
as soon as he learned of the settlement, refused to accept the certificates and placed the
collection of the judgment in the hands of other attorneys. Magill v. Rugeley (Civ. App.)
171 S. W. 528.

The failure of the president of plaintiff bank to immediately repudiate the authority
of an attorney who altered a judgment held not a ratification. David v. First Nat. Bank
of Claude (Civ. App.) 172 S. W. 579.

The bank’s suit on such judgment held not a ratification of the alteration, where the
bank first moved to expunge the alteration and restore the judgment to its original
form. Id.

17V,. Liability to third persons in general.—Where an attorney contracted to collect
notes transferred to his client to secure a judgment in her favor, and divide the proceeds
between his client and plaintiffs after deducting his compensation, but failed to pay to
plaintiffs their share of the proceeds, an action by the plaintiffs was properly brought
against the attorney and not against his client. Botsford, Deatherage, Young & Creason
v. Hamner (Civ. App.) 166 S. W. 378.

An attorney dismissing a suit upon buying the interest of the defendant in the suit
held to hold the land in trust, subject to the rights of parties to a contract of which he
had knowledge and for whom he was acting as attorney. Morris v. Brown (Civ. App.)
173 S. W. 265.

18. Liability for aiding client to commit a fraud.——Where attorneys wrongfully ap-
propriated in behalf of a corporation proceeds of a secured note payable to plaintiff’s or-
der jointly owned by corporation and plaintiff, attorneys and corporation were joint tort-
feasors, and were jointly and severally liable to plaintiff. Beall v. Clack (Civ. App.) 190
S. W. 774,

19. Compensation.——Where a trust fund is involved in litigation, reasonable attor-
ney's fees to the trustee may be allowed out of the fund. West Texas Bank & Trust
Co. v. Matlock (Civ. App.) 172 S. W. 162.

25. —— Reasonable value of services.—An action on a note and mortgage securing
it, given by an insane person for services to be performed by the payee, may be defeated
by payment of reasonable compensation for the services. Ferguson v. Fitze (Civ. App.)
173 S. 'W. 500.

An attorney employed by an insane person, charged with crime, to defend him, may
recover the reasonable value of the services. Id.

28. Contracts for compensation.—Where an attorney contracted to prosecute an ac-
tion on notes, and after deducting his compensation pay the balance to plaintiffs and a
judgment creditor of the payee, the refusal of plaintiffs to serve process in the action on
the notes held not to authorize the attorney to forfeit the rights of plaintiffs under the
contract. Botsford, Deatherage, Young & Creason v. Hamner (Civ. App.) 166 S. 'W. 378.

Ordinarily, expressions of opinions by attorneys as to probability of judgment secured
by them being reversed on appeal, even if mistaken, are not such false representations as
will entitle the client to avoid for fraud a contract for increased compensation based
thereon. Laybourne v. Bray & Shifflett (Civ. App.) 190 S. W. 1159.

A contract between attorney and client for increased compensation, made after the
relation of attorney and client has commenced, is presumptively void, where no addi-
tional services by the attorney are contemplated. Id.

29, Compensation dependent on rendition of services.—Where attorneys, obtaining
from an insane client a note and mortgage securing it, for services to be performed,
rendered no services, they could not recover on the note and mortgage. Ferguson v.
Fitze (Civ. App.) 173 S. W. 500.

An attorney’s agreement with the owner of a ranch in Mexico to act in recovering
cattle or the value thereof, which the agreement recited were converted by a Mexican
general, held not to entitle the attorney to compensation, where nothing was recov-
ered by him. Sanford v. Weller (Civ. App.) 189 S. W. 1011.

30. Contingent fees.—Contract by which attorney acquiring an interest in land re-
covered for clients under a contract for contingent fees conveyed his interest to defend-
ant company holding the legal title for such clients, but for which he was not acting
upon agreement for a reconveyance, held not void as varying the original contract to se-
cure greater compensation. Phoenix I.and Co. v. Exall (Civ. App.) 159 8. \W. 474,

A contract whereby a client assigned to his attorneys one-half his cause of action
against a railroad for injuries sustained by reason of the alleged negligence of the
railroad included an interest in the damage to the client’s property, his horses and wag-
gn,v%s well as personal injuries. 8t. Louis, 8. F. & T. Ry. Co. v. Thomas (Civ. App.) 167

. W. 784.

31, —— Creation of interest in litigation.—Under a contract whereby an attorney
and his partner were to sue for the recovery of land and to have an interest and part
therein to the amount of a reasonable contingent fee of not less than three-fifths, and
the legal title to the land recovered was conveyed to trustees for their clients, the at-
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torney became the equitable owner of an interest in the land. Phceenix Land Co. v. Ex-
all (Civ. App.) 1569 S. 'W. 474.

Claim for extra compensation for services by one of the partners of a law firm
held on the facts shown not chargeable against the other’s interest in land recovered
under a contract with the firm for a contingent fee. Id.

‘Where the attorney of an injured servant suing for damages was assigned one-half
the amount which might be recovered, the transfer being made before the filing of
the petition, the attorney’s interest was contingent upon collection, and was a mere as-
signment of funds to be collected. Chicago, R. I. & G. Ry. Co. v. Cosio (Civ. App.) 182
S. W. 83. '

32, —— Client’s right to compromise.—Where the parties to an action, before filing
a power of attorney transferring to the attorneys an interest in the suit, had compro-
mised all matters at issue under an agreement requiring a pending appeal to be dis-
missed, appellees, who had no notice of the attorneys’ interest when the compromise
agreement was made, could require appellants to dismiss the appeal. Marschall v. Smith
(Civ. App.) 158 S. W. 1047.

An assignment by a client of one-half interest in his cause of action to his attorneys,
by which he deprives himself of the right to compromise and settle so much thereof as
is embraced within the assignment, is not contrary to public policy. St. Louis, 8. F. &
T. Ry. Co. v. Thomas (Civ. App.) 167 S. W. 784.

Where a client assigned one-half inferest in a personal injury case against a railroad
company to his attorneys, a compromise by the client with the railroad company, which
knew of the attorneys’ rights, affected only the one-half interest of the client, and the
attorneys could prosecute the original action to a conclusion for the one-half interest
assigned to them. Id.

Defendant’s request that the fact that defendant had compromised with the client
could not be considered in determining its liability to the attorneys was properly refused
because not including a direction that the amiount of the settlement should not be con-
sidered in determining the measure of damages. Id.

Where defendant settled with injured person, such person’s attorneys, who were to
have one-half the sum collected, held entitled to recover from the defendant only one-
half the amount paid client and her doctor. Texas & N. O. R. Co. v. Marshall &
Marshall (Civ. App.) 184 S. W. 643,

35. Evidence.—In action by plaintiff to recover attorney fees from corporation in
which he was stockholder, evidence held to sufficiently support verdict for defendant.
Merchants’ Ice Co. v. Scott & Dodson (Civ. App.) 186 S. W. 418.
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ATTORNEYS—DISTRICT AND COUNTY

Art. 342

TITLE 13
ATTORNEYS—DISTRICT AND COUNTY

Chap.
1. District attorneys.
2. County attorneys.

Chap.
3. General provisions applicable to both
district and county attorneys.

CHAPTER ONE
DISTRICT ATTORNEYS

Art.

339. What district shall elect district at-
torneys.

340a. Salary and fees.

342. District attorney in certain districts

Art.

343. Salary of assistant,

344. Removal of assistant, -

344a. Assistant district attorney for sixth
judicial district.

shall appoint assistant; qualifica-
tions; bond, etc., powers and du-
ties; tenure.

Article 339. [276] [241] What districts shall elect district attor-
neys.—The following judicial districts in the State shall each, respec-
tively, elect a district attorney, viz.: First, Second, Third, Fourth,
Fifth, Sixth, Seventh, Eighth, Ninth, Twelfth, Thirteenth, Twentieth,
Twenty-first, Twenty-second, Twenty-third, Twenty-fourth, Twenty-
fifth, T'wenty-seventh, Twenty-eighth, T'wenty-ninth, Thirtieth, Thirty-
first, Thirty-second, Thirty-third, Thirty-fourth, Thirty-fifth, Thirty-
sixth, Thirty-seventh, Thirty-eighth, Thirty-ninth, Forty-sixth, Forty-
seventh, Fiftieth and Fifty-first, also the Twenty-sixth and the Fifty-
third districts combined, and the criminal district composed of Galves-
ton and Harris Counties. [Acts 1901, p. 127; Act April 6, 1915, ch. 151,

1. '
§ ;xplanatory.u’l‘ook effect 90 days after March 20, 1915, date of adjournment. This
act, though purporting to give a complete list of the counties in which district attorneys
are to be elected, does not include many changes wrought by prior special acts creating
new or changing old districts, in which provision is made for a district attorney. All
these acts will bé found under the various subdivisions of art. 30, ante. See notes un-
der art. 7235, post.

Art. 340a. Salary and fees.—That in any county having a popula-
tion in excess of 100,000 inhabitants according to the census of the Unit-
ed States of 1910, the district attorney of such county is entitled to re-
ceive a salary of $500.00 as provided for in the Constitution of Texas,
and all fees, commissions and perquisites earned by such office; pro-
vided, that the salary and fees contemplated shall not exceed the sum of
%ix thousand ($6000.00) dollars in one year. [Act March 9, 1917, ch.

4, § 1.
’ Eook]effect 90 days after March 21, 1917, date of adjournment.

Art. 342. District attorney in certain districts shall appoint assist-
ant; qualifications of appointee; bond and eath; powers and duties;
tenure—From and after the passage of this Act the district attorney
shall appoint one assistant district attorney in districts in which there is
situated a city of twenty-eight thousand population or over according to
the United States census of 1910; provided the district attorney shall fur-
nish data to the district judge of his district that he is in need of an assist-
ant and that the district attorney is himself unable to attend to all of the
duties required of him by law, and that it i3 necessary to the best inter-
ests of the State that an assistant district attorney be appointed. Every
person so appointed shall be a qualified resident attorney of the district
in which said appointment is made and shall give bond and take the oath
of office required of district attorneys by this State, and shall have the
power and authority to perform all the acts and duties of district attor-
neys under the law of this State, and said appointment shall be for such

3
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time as the district attorney shall deem best in the enforcement of the
law, not to be less than one month. [Acts 1909, p. 94; Act March 30,
1917, ch. 167, § 1.]

Explanatory.—The act amends chapter 48, Acts regular session 31st Legislature 1909,
so as to read as set forth above and in the two following articles. The act of 1909 was
carried into the Revised Civil Statutes of 1911 as articles 342, 343, and 344. The new act
works a supercession of those articles. Took effect %0 days after March 21, 1917, date
of adjournment.

Art. 343. Salary of assistant.—Said assistant district attorney shall
be paid for the time of actual service rendered at the rate of the sum of
$2500.00 per annum, by the Comptroller of the State of Texas, and said
amounts to be paid in monthly payments, upon certificates of district
clerk and district judge of said district, that said assistant district at-
torney has performed his duties and is entitled to pay. [Acts 1909, p.
94, § 2; Act March 30, 1917, ch. 167, § 2.]

Art. 344. Removal of assistant.—The district attorney of any such
district at any time he deems said assistant unnecessary, or-that the per-
son appointed is not attending to his duties as required by law, may re-
move said person from office by merely writing to the district judge of
the said district to that effect. [Acts 1909, p. 94, § 3; Act March 30,
1917, ch. 167, § 3.]

Art. 344a. Assistant District Attorney for Sixth Judicial District.
—The District Attorney of the Sixth Judicial District of Texas, be and
he is hereby authorized to appoint an Assistant District Attorney, whose
qualifications shall be the same as now required by law for District At-
torney, and who before entering upon the discharge of his duties as such
Assistant shall enter into bond in the sum of Five Thousand ($5,000.00)
Dollars, conditioned the same as bonds of District Attorneys, and to be
approved by the District Judge of said District and shall take the oath
of office as required by law and who shall have such authority as the
District Attorney of said District. [Act March 28, 1917, ch. 102, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 344b. Same; salary.—Said Assistant District "Attorney shall
receive a salary of not exceeding T'wo Thousand ($2,000.00) Dollars per

year to be paid out of excess fees of said office as the same accrues under
the law. [Id, § 2.]

CHAPTER TWO

COUNTY ATTORNEYS
Article 347. [281] [245a] May appoint assistants.

Designation of office.—Under this article an affidavit taken by one named as ‘“assist-
ant county attorney’” cannot be quashed on the ground that he was a deputy and not
an assistant. Pierson v. State (Cr. App.) 180 S. W. 1080.

CHAPTER THREE

GENERAL PROVISIONS APPLICABLE TO BOTH DISTRICT
AND COUNTY ATTORNEYS

Art. Art,

356a. Shall give opinion, etc., to county 366. Shall institute proceedings against
and precinct officers. officers, when, etec.

363. Shall pay over money collected in
thirty days, less commissions.

Article 356a. Shall give opinion, etc., to county and precinct officers.

Extra compensation.—Under Const. art. 5, § 21, and Rev. St. art. 356a, an order of
the commissioners’ court employing a county attorney for one year at the salary of $1,-
200 for services in preparing and issuing road bonds held invalid as an attempt to in-
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Chap. 3) ATTORNEYS—DISTRICT AND COUNTY Art. 366

crease the compensation of the attorney for services he was required by law to perform.
Jones v. Veltmann (Civ. App.) 171 S. W. 287.

The commissioners’ court has no authority to employ and compensate the county at-
torney at a yearly salary to defend suits that may be brought against the county, al-
though it may employ him to represent it in a pending suit. Id.

The fact that the legal compensation of a county attorney affords no remuneration
for the service required of him does not authorize the commissioners’ court to pay him
further compensation in violation of law, or the courts to sustain an order for such
compensation; but relief must be sought from the Legislature. Id.

Where the only services rendered by a county attorney in connection with certain
bonds had been paid for, an order of the commissioners’ court that he be paid a cer-
tain sum. for services in connection with those bonds is contrary to Const. art. 3, § 53,
prohibiting extra compensation to an officer after the services have been rendered. Id.

Art. 363. [297] [257] Shall pay over money collected in. thirty
days.

Commissions.—Under this article a county attorney is entitled to the commission
therein specified for money collected by him in a suit against county tax collector for
shortage in his account with state. State v. Bratton (Civ. App.) 192 S. W. 814.

Art. 366. [300] [260] Shall institute proceedings against officers,
when, etc. '

See Palacios v. Corbett (Civ. App.) 172 S. W. 777.

Authority to prosecute action in name of state.—Under this article a county attorney
has authority to represent the state and prosecute an action in its name for collection of
a shortage in the accounts of county tax collector, regardless of article 4419, giving like
authority to Attorney General. State v. Bratton (Civ. App.) 192 S. W. 814.
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Art. 373 BANKS AND BANKING (Title 14

TITLE 14
BANKS AND BANKING
Chap. Chap. )
1. Banks. 5. Bank deposit guaranty law,
2. Bank and trust companies. 6. General provisions.

4. Savings departments.

CHAPTER ONE

BANKS
Art. Art.
373. No certificate of incorporation valid membership in federal reserve
unless, ete. bank.
376. Powers of corporation. 377a. Cash reserve of banks holding mem-
376a. Demand deposit defined. bership in federal reserve bank.

377. Cash reserve of banks not holding 378. Duties of directors.

Article 373. No certificate of incorporation valid, unless, etc.
See art. 1146 and notes.

Art. 376. Powers of Corporation.

Sale of stock held as executor.—While a bank ordinarily may not own a railroad, it
may sell and dispose of its capital stock held by it as executor. Continental Trust Co.
v. Brown (Civ. App.) 179 S. W. 939.

Ultra vires acts.—Banks, which with a natural person formed a firm to deal in
cotton, were liable to such person for his share of profits, or, if he were an agent, for
any compensation due him, though the formation of the firm was ultra vires as to them.
Where such natural person procured insurance, in the name of the firm on cotton pur-
chased by it, the banks were liable upon an implied contract for premiums; the insur-
ance contract being distinct from the partnership agreement, and not being in itself ul-
tra, vires. Dexter v. First Guaranty State Bank (Civ. App.) 180 8. W. 1172.

Art. 376a. Demand deposits defined—Demand deposits within the
meaning of this Act [Arts. 377, 377a, post] shall comprise all deposits
payable within thirty days, and time deposits shall comprise all deposits
payable after thirty days, and all savings accounts and certificates of
deposit which are subject to not less than thirty days notice before pay-
ment. [Act Oct. 19, 1914, 3d C. S. ch. 3, § 2.]

Art. 377. Cash reserve of banks not holding membership in Federal
Reserve bank.—Every banking corporation chartered under the laws of
this State with a capital stock of less than Twenty-five Thousand ($25,-
000.00) Doliars, and which does not become a member of a Federal Re-
serve bank under the laws of the United States, shall at all times have
an amount of cash on hand and cash due from other banks equal to at
least twenty per cent. of the aggregate amount of its demand deposits,
eight-twentieths of which shall be actual cash in the bank; and all banks,
not located in a Central Reserve City, having a capital stock of T'wenty-
five Thousand ($25,000.00) Dollars or more, and which do not become
members of a Federal Reserve bank under the laws of the United States,
shall at all times have an amount of cash on hand and cash due from
other banks, equal to at least fifteen per cent. of the aggregate amount of
its demand deposits, six-fifteenths of which shall be actual cash in the
bank. Whenever the reserve of any bank as hereinbefore required shall
fall below the amount specified above for its class, then such bank shall
not make any new loans or discounts until it shall by collection restore
its awful reserve. Twelve-twentieths of the reserve fund, or any part
thereof, of a bank with a capital stock of less than $25,000.00, or nine-
fifteenths of the reserve fund, or any part thereof, of a bank with a capi-
tal stock of $25,000.00 or more, together with the current receipts may
be kept on hand or on deposit payable on demand in any bank or bank-
ing association of the State of Texas, or any bank, banking association
or trust company regularly chartered and operating under the laws of
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Chap. 1) BANKS AND BANKING Art. 377a

any State or under the laws of the United States, approved by the Com-
missioner of Insurance and banking, and having a paid up capital stock
of Fifty Thousand Dollars or more; but the deposit in any one bank or
trust company shall not exceed twenty per cent. of the total deposits,
capital and surplus of the bank making the deposit. [Acts 1905, S. S. p
491; Acts 1907, p. 60, § 7; Act Oct. 19,1914, 3d C. S. ch. 3, § 3.]

Art. 377a. Cash reserve of banks holding membership in Federal
Reserve bank.—All banks and banking corporations chartered by the
laws of this State which become members of a Federal Reserve bank
under the Federal Reserve Act, shall as to their reserves be governed as
follows:

(a) A bank not in a reserve or central reserve city as now or here-
after defined by the laws of the United States or designated by the
Comptroller of the Currency of the United States shall hold and main-
tain reserves equal to twelve per centum of the aggregate amount of its
demand deposits and five per centum of its time deposits, as follows:

In its vaults for a period of thirty-six months after the Secretary of
the Treasury of the United States has officially announced the establish-
ment of a Federal Reserve bank in the district of which is located the
subscribing member bank, five-twelfths thereof and permanently there-
after four-twelfths;

In the Federal Reserve bank of its district for a period of twelve
months after said date two-twelfths, and for each succeeding six months
an additional one-twelfth until five-twelfths have been so deposited,
which shall be the amount permanently required;

For a period of thirty-six months after said date the balance of the
reserve may be held in its own vaults or in the Federal Reserve bank, or
in National banks in reserve or central reserve cities as now defined by
the laws of the United States. :

After said thirty-six months period said reserve other than those here-
_inbefore required to be held in the vaults of the member bank and in the
Federal Reserve bank, shall be held in the vaults of the member bank
or in the Federal Reserve bank, or in both, shall be held in the vaults
of the mewmber bank or in the Federal Reserve bank, or in boih, at the
option of the member bank.

(b) A bank in a reserve city, as now or hereafter defined by the laws
of the United States or designated by the Comptroller of the Currency,
shall hold and maintain reserves equal to fifteen per centum of the ag-
gregate amount of its demand deposits, and five per centum of its time
deposits, as follows:

In its vaults for a period of thirty-six months after the date of the es-
tablishment of the Federal Reserve bank of which any bank chartered
under the laws of this State may become a member, six-fifteenths thereof
and permanently thereafter five-fifteenths ;

In the Federal Reserve bank of its district for a period of twelve
months after the date aforesaid at least three-fifteenths and for each suc-
ceeding six months an additional one-fifteenth until six-fifteenths have
been so deposited, which shall be the amount permanently required;

For a period of thirty-six months after said date the balance of the
reserve may be held in its own vaults, or in the Federal Reserve bank,
gr in National banks in reserve or central reserve cities as now defined

y law ;

After said thirty-six months period all of said reserves, except those
hereinbefore required to be held permanently in the vaults of the mem-
ber bank and in the Federal Reserve bank, shall be held in its vaults or
{)n tlile Federal Reserve bank, or in both, at the option of the member

ank.

(¢) Provided, however, that notwithstanding the limitations in para-
graphs (a) and (b) of this Section, State banks becoming members of a
Federal Reserve bank shall have all the rights permitted them under the
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Art. 377a BANKS AND BANKING (Title 14

Federal Reserve Act, as to reserve deposits with State banks and trust
companies; provided, further that State banks becoming members of a
Federal Reserve bank shall have authority to conform to the Federal
Reserve L.aw now, or as hereafter enacted, and all rules and regulations
promulgated relative thereto by lawful authority; and shall likewise be
subject to all limitations of law and of such rules and regulations now
or hereafter enacted or promulgated.

(d) The kind and character of money which may be held as reserve
by banking corporations incorporated under the laws of this State which
become members of a Federal Reserve bank, shall be the same as that
required of National banks under the laws of the United States. [Id.,
§4.]

Art. 378. Duties of directors.

Issuance of notes.—Where 7 of 15 directors of bank authorized conveyance of land to
another who advanced money to discharge indebtedness of bank’s former president, sub-
sequent president, who was liquidating officer, could not under this article, lender de-
manding payment, bind bank by a note given to obtain funds to make payment. Rodgers
v. Central Bank & Trust Co. (Civ. App.) 184 S. W. 620.

Where the assets of a bank are being liquidated, the liquidating officer, though its
president, is not entitled to execute notes of the bank to take up former indebtedness. Id.

CHAPTER TWO
BANK AND TRUST COMPANIES

Article 381. Articles of agreement; requisites.
Cited, Elliott v. City of Brownwood (Civ. App.) 166 S. W. 932,

CHAPTER FOUR

SAVINGS DEPARTMENTS

Article 435. Amount of deposits to be kept on hand.—There shall
be kept on hand at all times not less than fifteen per cent of the whole
amount of such deposits in such savings department; one third of which
shall be kept in actual cash in such savings department and two-thirds
of which may be kept with reserve agents designated and approved for
such purpose by the Commissioner of Insurance and Banking. [Acts
1909, 2 S. S. p. 406, § 13; Act April 9, 1917, ch. 205, § 7a.]

Explanatory.—The act amkends art. 435 of ch. 4, tit. 14, Rev. St. 1911. Section 8 re-
peals all laws in conflict. Took effect 90 days after March 21, 1917, date of adjourn-
ment.,

CHAPTER FIVE
BANK DEPOSIT GUARANTY LAW

Art. Art,
459. May enforce liability of stockhold- 463. Notices to claimants and creditors.

ers if, ete.

Article 459. May enforce liability of stockholders; if, etc.

Showing of necessity for enforcement of liability.—In view of the national Banking
Act, § 50, this article authorizes the commissioner of banking to enforce the individual
liability of stockholders in insolvent state banks whenever, in his judgment, such pro-
ceeding is necessary, and he need not make a preliminary showing to the court of such
necessity. Collier v. Smith (Civ. App.) 169 S. W. 1108.

Liability of bank stockholder under Vernon’s Sayles’ Ann. Civ. St. 1914, arts. 459,
652, is not secondary, limited to payment of debts and liabilities of bank at time it
became insolvent, but primary, so it is unnecessary for commissioner of banks to allege
and prove amount of insolvent bank’s indebtedness., Stringfellow v. Patterson (Civ. App.)
192 S. W. 555,
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Art. 463. Notice to claimants and creditors.—The Commissioner
shall cause notice to be given, by advertisement in such newspapers as
he may direct, weekly, for three consecutive months, calling on all per-
sons who may have claims against such state bank to present the same
to the Commissioner and make legal proof thereof, at a place designated
in such notice within ninety days after the date of the first insertion of
such published notice, which notice shall also contain a statement in
larger type than that in which the body of such notice is printed, spe-
cifically stating that all such claims of guaranteed depositors must be
presented and legal proof thereof made at the place designated within
ninety days after the date of the first insertion of such published notice,
and that no claim of guaranteed depositors presented after expiration of
ninety days from such date, shall be entitled to payment of any portion
thereof out of the Depositors’ Guaranty Fund. The Commissioner shall
mail a similar notice to all persons whose names appear as creditors upon
the books of the State bank. [Acts 1909, 2 S. S. p. 406, § 9; Act April
9, 1917, ch. 205, § 4.]

Explanatory.—The act amends art. 463, Rev. Civ. St. 1911.
March 21, 1917, date of adjournment.

Took effect 90 days after

CHAPTER SIX
GENERAL PROVISIONS

Art,

523a. Insolvency of member of Federal Re-
serve bank; disposition of stock in
Federal Reserve bank.

Directors may appoint and remove

Art.

517e. Membership in Federal Reserve banks.

517f. Conformity to Federal Reserve Act
and regulations thereunder.

517g. Amendments to charter may be filed 530.

with commissioner of insurance officers, etc., authority of officers,

and banking; fee. etc.; acts without authority wvoid.
517h. Oath of directors; increase or de- 539. Loans limited.

crease of number of directors; 552, Stockholders’ liability for debts of

hypothecation of qualifying shares
held by director shall vacate office. 562.
518. Commissioner of insurance and bank-
ing; bond; seal; not to be inter-
ested, etc.; salary.
521a. Salaries of bank examiners; travel-

bank, etc., defined.
‘Who may accept provisions of this
title, and how.
569a. Conformity by members of Federal
Reserve bank with requirements
imposed on National banks.

ing expenses and account thereof;
classification of examiners; desig-
nation of examiner as general
liquidating agent; salary, assess-
ment against banks in liquidation.

622. 'Commissioner to examine banks
quarterly, etc.

522a. Examination of members of Federal
Reserve bank.

523, Duties of commissioner in cases of
certain derelictions, etc., of banks,
ete.; duties of attorney general.

570. Restrictions upon pledge of securi-
ties of bank; members of Federal
Reserve bank; notice to commis-
sioner.

570a. Limitation of indebtedness.

570b. Obligations incurred in financing
movement of crops.

574, Bonds of officers and employés of
banks; form; filing with and ap-
proval by commissioner; directors
may require other bonds.

Article 517e. Membership in Federal Reserve Banks.—All banks or
bank and trust companies incorporated under the laws of Texas shall
have authority to become members of Federal Reserve Banks under such
‘terms and limitations as may be prescribed by the laws of the United
States and such rules and regulations relative thereto as may be promul-
gated by lawful authority. [Act Oct. 19, 1914, 3d C. S. ch. 3, § 1.]

Other provisions of this act are set forth ante, arts. 376-377a, and post, arts. b17f,
522a, 523a, 539, 569a-570b. ,

Art. 517f. Conformity to Federal Reserve Act and regulations there-
under.—Any bank incorporated under the laws of this State which be-
comes a member of a Federal Reserve bank shall have authority to con-
form to the Federal Reserve Act as the same now exists, or as it may
hereafter be amended, and such rules and regulations as the Federal Re-
serve Board may prescribe in order to entitle it to membership in a Fed-
eral Reserve bank. [Id., § 11.]
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Art. 517g. Amendments to charter may be filed with commissioner
of insurance and banking; fees.—All amendments to charters of banks
and banking and trust companies heretofore or hereafter incorporated un-
der the General Banking Laws of the State of Texas shall be filed in the
office of the Commissioner of Insurance and Banking and it shall not
be necessary for the same to be filed in the office of the Secretary of
State. When amendments are tendered the Commissioner of Insurance
and Banking for filing he shall charge for filing of same and issuing a
certified copy thereof the same fees as are now charged therefor by the
Secretary of State. [Act April 9, 1917, ch. 205, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 517h. Oath of directors; increase or decrease of number of di-
rectors; hypothecation of qualifying shares held by director shall vacate
office.—In addition to the method of qualifying as director of a state bank
or banking and trust company as heretofore required by law, each per-
son so elected director shall hereafter make oath that he will diligently
and honestly administer the affairs of such corporation and will not
knowingly violate or willingly permit to be violated any of the provisions
of the Banking Laws of this State and that he is the owner in good faith
and in his own right of the number of shares of stock required by law
to be owned by directors of said banking corporations, and that same is
not hypothecated or pledged for debt, such oath subscribed by the di-
rector making it and certified by the officer before whom it is taken shall
be filed permanently in the minutes of the corporation. Provided, how-
ever, that it shall not be necessary to amend the charter of any such
banking corporation when it is desired to increase or decrease the num-
ber of directors, but that the stockholders shall have the right at any reg-
ular annual election of directors to elect such number as they may see
fit, not less than five nor more than twenty-five, and such number so
elected shall be the full number of directors for the ensuing year for
which they are elected; provided, however, that when the number of di-
rectors is changed under this section a certified copy of the resolution
changing the number shall be forwarded at once to the Commissioner of
Insurance and Banking to be filed by him in the charter file of the cor-
poration, but no charge shall be made by the Commissioner therefor;
provided, further, that no director of any such bank shall, while he is
such director, hypothecate or pledge that number of his shares of steck
required by law in order to be a director; and the pledging or hypothe-
cation of such stock shall automatically vacate his position as a director.

[1d., § 2.]

Art. 518. Commissioner of insurance and banking; bond; seal; not
to be interested, etc.; salary.
Note.—By Act June 5, 1917, 1st C. S. ch. 48, § 2, post, art. 7085b, the additional com-

pensation of the commissioner for his banking duties is fixed at $1,000.

Art. 521a. Salaries of bank examiners; traveling expenses and ac-
count thereof; classification of examiners; designation of examiner as
general liquidating agent; salary, assessment against banks in liquida-
tion.—The salary and full compensation for State Bank Examiners ap-
pointed by the Commissioner of Insurance and Banking shall hereafter
be as follows: for the first year of service, the sum of Two Thousand
Dollars; for the second year of service, the sum of Two Thousand Two
Hundred Dollars; for the third year of service the sum of Two Thou-
sand Four Hundred Dollars; for the fourth year of service, the sum of
Two Thousand Six Hundred Dollars; for the fifth year of service, the
sum of Two Thousand Eight Hundred Dollars; and for the sixth year
of service the sum of Three Hunsand Dollars, which salary shall not be
increased; and in addition to the salary above specified, they shall re-
ceive all necessary traveling expenses. An itemized account of such
expenses shall be rendered monthly under oath by each Examiner and
shall be approved by the Commissioner. Provided, however, that the
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Commissioner of Insurance and Banking shall classify the Examiners on
his force when this Act goes into effect in accordance with the year of
service they have heretofore served in such offices, and shall count such
years of service in determining the salaries which shall be paid such Ex-
aminers after this Act becomes effective. It is further, provided in this
connection that the Commissioner of Insurance and Banking may desig-
nate any one of his Bank Examiners as a General Liquidating Agent for
the purpose of liquidating any one or all state banks in process of liqui-
dation, with his office in the Banking Department at Austin, Texas, and
conducting the liquidation for and under the direction of the Commis-
sioner of Insurance and Banking; and for such service such Bank Ex-
aminer acting as General Liquidating Agent for the Commissioner shall
in addition to the salaries above provided for receive Five Hundred Dol-
lars per annum for his services as General Liquidating Agent of the De-
partment, provided that such Liquidating Agent shall never receive a
total salary in excess of Three Thousand Dollars per annum. It is fur-
ther provided that the entire salary of the General Liquidating Agent
herein referred to may be assessed proportionately by the Commissioner
against any bank or banks in liquidation and be collected and paid into
the State ['reasury, as fees for examinations are collected and paid into
the Treasury; provided, however, that the amount which may be as-
sessed against any one bank shall not exceed proportionately for the
time the compensation herein fixed as the salary of a Bank Examiner for
his first year’s service. [Id., § 5.]
Took effect 90 days after March 21, 1917, date of adjournment.

Art. 522. Commissioner to examine banks quarterly, etc.

Tg;e provision as to the times at which examinations are to be made is modified by
art j;;.&522a is a cumulative provision on the subject of this article.

Art. 522a. Examination of members of Federal Reserve bank.—It
shall be the duty of the Commissioner of Insurance and Banking, at
least once in each quarter of each calendar year, to cause each banking
corporation incorporated under the laws of this State, to be thoroughly
and fully examined ; provided, however, that as to such banking corpora-
tions as shall become members of a Federal Reserve bank, should the
Federal Reserve Board or the Comptroller of the Currency insist upon
making examination of such banking corporations by National bank ex-
aminers, then the Commissioner of Insurance and Banking shall be re-
quired to make or cause to be made but two regular examinations of
such banking corporations during any one year; provided, further, that
the Commissioner shall have the power to make special examinations of
any State banking corporation at any time in his discretion.

The Commissioner of Insurance and Banking, or any State bank ex-
aminer, at his direction, shall be authorized at any time to forward to
the Comptroller of the Currency, or the Federal Reserve Board, copies,
or certified copies, of a State bank examiner’s report of any regular or
special examination made of any banking corporation which has or shall
become a member of a Federal Reserve bank.

The provisions of this section shall be cumulative of any other laws
now upon the statute books of this State in respect to this subject. [Act
Oct. 19, 1914, 3d C. S,, ch. 3, § 9.] :

Art, 523. Duties of commissioner in cases of certain derelictions,
etc., of banks, etc.; duties of attorney general.
Issuance of notes.—See art. 378, ante.

Action by bank in hands of special agent.—Under authority of the commissioner of
banking, an action to realize on assets may be maintained in the name of a bank in
the hands of a special agent appointed by such commissioner to wind up its affairs.
Such action will not abate on change of commissioner. McWhirter v. First State Bank
of Amarillo (Civ. App.) 182 S. W. 682,

_ Art. 523a, Insolvency of member of Federal Reserve bank; dispo-
sition of stock in Federal Reserve bank.—If any State bank which is a
SuPP.VEERN.S.C1v.ST.TEX.—6 81



Art. 530 BANES AND BANKING (Title 14

member of a Federal Reserve bank shall be declared insolvent and a re-
ceiver appointed therefor or other agency for the liquidation of its af-
fairs and the payment of its debts, the stock held by it in the said Fed-
eral Reserve bank may be cancelled without impairment of its liability
and all cash paid subscriptions on said stock with one-half of one per
cent per month from the period of last dividend, not to exceed the book
value thereof; may be first applied to all the debts of said insolvent
member bank to the Federal Reserve bank, and the balance, if any, paid
to the receiver of the insolvent bank or other agency for its liquidation
as provided for in Section six (6) of the Federal Reserve Act. [Id., §7.]

Art. 530. Directors may appoint and remove officers, etc.; authori«
ty of officers, etc.; acts without authority void.

See notes following art. 574, post.
Cited, King v. Boerne State Bank (Civ. App.) 169 S. W. 433.

Sale or indorsement of notes.—The provision of this article forbidding sale or indorse-
ment of a note by any bank officer unless authorized so to do by the board of directors
refers only to a sale of notes received for money loaned. Washington County State Bank
v. Central Bank & Trust Co. of Houston (Civ. App.) 168 S. W. 456.

A bank which accerts and cashes a draft given in payment of a note bought from the
president and cashier of the bank, purporting to act for it, is liable for fraud of the offi-
cers inducing the sale, though they acted without the authority required by this article.
Id. See, also, notes at end of this chapter.

The cashier of a national bank has power to transfer notes and bills receivable,
payable to the bank, without special authority from the directors. Memphis Cotton Oil
Co. v. Gist (Civ. App.) 179 S. W. 1090.

Art. 539. Loans limited—No incorporated bank or trust company
chartered under the laws of this State shall loan its money, directly or
indirectly, or permit any individual, corporation, company or firm to
become at any time indebted or liable to it in a sum exceeding twenty-
five per cent. of its capital stock actually paid in and surplus, or permit a
line of loans or credits to any greater amount to any individual, corpora-
tion, company or firm, and * * * all loans to members of any unin-
corporated company or firm shall be considered as if they were loans to
such company or firm in determining the limitation here prescribed; and
the discount of commercial or business paper actually owned by the per-
son negotiating the same shall not be considered as borrowed money; a
permanent surplus, the setting apart of which shall have been certified
to the Commissioner of Insurance and Banking and which cannot be di-
verted without due notice to and consent of said officer, may be taken
and considered as a part of the capital stock for the purpose of this sec-
tion, provided, however, that in no event shall any such loan exceed 25
per cent. of the authorized capital stock and certified surplus; provided,
that the provisions of this section shall not be construed as in anywise
to interfere with the rules and regulations of any clearing house associa-
tion in this State in reference to the daily balances between banks; pro-
vided that this section shall not apply to balances due from correspond-
ents subject to draft; and provided, further, that the discount of the fol-
lowing classes of paper shall not be considered as money borrowed with-
in the meaning of this section, viz.:

(a) The discount of bills of exchange, drawn in good faith, against
actual existing values.

(b) The discount of paper upon the collateral security of ware-
house receipts, covering agricultural and manufactured products in store
in elevators and warehouses; under the following conditions; first, that
the actual market value of the property held in store and covered by
such receipts shall at all times, exceed by at least twenty-five per cent,
the amount loaned upon the same; second, that the full amount of such
loans shall at all times be covered by policies of fire insurance issued by
companies lawfully doing business in this State, to the extent of their
ability to cover such loans; and all such policies shall be made payable
in case of loss to the bank or holder of the warehouse receipts.

Any state banking corporation may accept drafts or bills of ex-
change drawn upon it and growing out of transactions involving the im-
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portation and exportation of goods having not more than six months
sight to run; but no bank shall accept such bills to an amount equal at
any time in the aggregate to more than one-half of its paid-up capital
and surplus. [Acts 1909, 2 S, S. p. 425, § 53; Act Oct. 19,1914, 3d C. S.,
ch. 3, § 8; Act April 9, 1917, ch. 205, § 7.]

Explanatory.—The act amends sec. 8, ch. 3, general laws 33 called session, 33d Leg-
islature. Took effect 90 days after March 21, 1917, date of adjournment. The part omit-
ted as shown by asterisks adds a criminal feature, and is set forth post as art. 529b,
Penal Code.

Art. 552. Stockholder’s liability for debts of bank, etc., defined.

Assessment against stockholders.—Liability of bank stockholder imposed by Vernon’s
Sayles’ Ann. Civ. St. 1914, art. 552, is legal in character, not merely equitable, so that
commissioner of banking can maintain suit thereon against one stockholder without
bringing all others before court. Assessment at 100 per cent. created a debt, certain in
amount, which was primary and not secondary obligation; so it is unnecessary for com-
missioner of banks to allege and prove amount of insolvent bank’s indebtedness. String-
fellow v. Patterson (Civ. App.) 192 S. W. 555.

Effect of agreement as to mode of payment of subscription.—~Where, after a bank
has become insolvent and is being wound up, one is sued on his subscription to its stock,
the fact that his subscription was on agreement that it should be paid from dividends is
%31: avzailable as a defense. McWhirter v. First State Bank of Amarillo (Civ. App.) 182 8.

. 682.

Subscription obtained by fraud.—The right of a subscriber to stock of a bank, induced
by fraud of its agent, held, after insolvency, subordinate to subsequent depositors or
creditors without knowledge of such fraud. Davis v. Burns (Civ. App.) 173 S. W. 476.

Art. 562. Who may accept provisions of this title, and how.

Obligation of contracts—Impairment.—Evidence held to support a finding that a spe-
cial act, approved May 23, 1871 (Sp. Acts, 12th Leg. ¢. 264), providing for incorporation
of a banking association, was not accepted so as to become a contract not subject to
imjpairment, prior to April 18, 1876, the date of the provision of the Constitution pro-
hibiting the formation of such corporations. Davis v. Allison (Civ. App.) 189 S. W. 968.

Art. 569a. Conformity by members of Federal Reserve bank with
requirements imposed on National banks.—A State bank becoming a
member of a Federal Reserve bank shall in addition be required to con-
form to the provisions of law imposed upon National banks respecting
the limitations of liability which may be incurred by any person, firm or
corporation to such banks, the prohibition against making purchases of
or loans on stock of such bank, and the withdrawal or impairment of
capital, the payment of unearned dividends and of such rules and regu-

lations as the Federal Reserve Board may, in pursuance of the Federal
Reserve Act prescribe. [Act Oct. 19, 1914, 3d C. S, ch. 3, § 5.]

Art. 570. Restrictions on pledge of securities of bank; members of
Federal Reserve bank; notice to Commissioner.—It shall be unlawful
for any bank to hypothecate or pledge as collateral security for money
borrowed upon bills payable, certificates of deposit or otherwise, its se-
curities to an amount greater than fifty per centum in excess of the
amount borrowed thereon, or for any banking corporation to issue and
execute any notes, bills or other evidences of indebtedness secured, or to
be secured, by the pledge or hypothecation of any of its securities, which
shall not contain a provision that in the event such banking corporation
shall, for any cause, have its property and business taken possession of
by the Commissioner at any time, before such pledge or hypothecation
shall have been actually foreclosed, a grace of thirty days after date of
such taking possession shall be allowed in which such bank or the Com-
missioner shall be permitted to redeem such securities so hypothecated
or pledged by the payment of the amount due as principal and interest
on such indebtedness; provided, however, that banking corporations, in-
corporated under the laws of this State, upon becoming members of a
Federal Reserve bank shall not be required to insert the thirty days
grace clause in their notes, bills or certificates of deposit made to a Fed-
eral Reserve bank, should a Federal Reserve bank decline to permit the
insertion of such thirty days grace clause in a note, bill or certificate of
deposit accepted by it from such member bank; and provided, further,
that collateral to a greater extent than 50 per centum in excess of the
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amount borrowed thereon may be hypothecated or pledged to secure
money borrowed from a Federal Reserve bank, should it so require.

Should the securities of any State banking corporation be hypothe-
cated or pledged to an amount in excess of fifty per centum greater than
the amount borrowed thereon, it shall be the duty of the officers of such
bank to immediately notify the Commissioner giving amount of money
borrowed, and amount of securities hypothecated or pledged to secure
same.

A State bank becoming a member of a Federal Reserve bank shall
have the right to discount to a Federal Reserve bank, notes, drafts, and
bills of exchange arising out of actual commercial transactions and to en-
dorse the same with a waiver of demand, notice and protest and to do any
other thing necessary under the Federal Reserve Act or rules and regula-
tions relative thereto promulgated by lawiul authority, in order to obtain
all the benefits and privileges of membership in a Federal Reserve bank.

The lien and rights obtained by a Federal Reserve bank upon the
discount to it of any such notes, drafts and bills of exchange shall be a
first and preference lien thereon. [Acts 1909, 2 S. S, p. 423, § 37; Act
Oct. 19, 1914,3d C. S, ch. 3, § 6.]

Art. 570a. Limitation of indebtedness.—No banking corporation in-
corporated under the laws of this State shall at any time be indebted or
in any way liable to an amount exceeding the amount of its capital stock
at such time actually paid in and remaining undiminished by losses or
otherwise, except on account of demands of the nature following:

(a) Moneys deposited with or collected by it.

(b) Bills of exchange or drafts drawn against money actually on
deposit to the credit of the corporation or due thereto.

(¢) Liabilities to the stockholders of the association for dividends
and reserve profits.

(d) Liabilities incurred under the provisions of the Federal Reserve
Act.

(e) This section shall not apply to any guaranty executed by any
trust company whose demand deposits are not in excess of its interest-
bearing deposits, provided such trust company is not a member of a
Federal Reserve bank. .

(f) Provided further that upon a permit obtained in writing from
the Commissioner of Banking any bank may borrow a sum not in excess
of its unimpaired surplus in addition to its capital stock. [Id., § 10.]

Art. 570b. Obligations incurred in financing movement of crops.—
Provided further, however, that State banks may, with the permission
and under the direction and control of the Commissioner of Insurance
and Banking, borrow or make discounts individually or collectively, or
enter into any agreement or association for the purpose of obtaining
funds to finance the movement of agricultural and farm products only;
and when so doing, paper endorsed by them for such purpose shall not
be considered as within limitation prescribed in this Act as to the
amount of indebtedness which a State bank may incur. [Id., § 10a.]

Art. 574. Bonds of officers and employés of banks; form; fling
with and approval by commissioner; directors may require other bonds.
—All officers and employees of banks incorporated under the Banking
Laws of this State who are active in the discharge of their duties or
who draw salaries for their services and whose duties permit or require
the handling of any of the funds of the bank shall, before entering upon
the discharge of their duties, give a good and sufficient bond in such
sum as may be fixed by the board of directors of any such bank the sol-
vency and amount of such bond shall be subject to the approval of the
Commissioner of Insurance and Banking, conditioned for the faithful
performance of their duties and such pecuniary loss as the bank may
sustain for money or other valuable securities embezzled, wrongfully ab-
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stracted or willfully misapplied by any such officer or employee in the
course of his employment as such or in the course of his employment in
any other position in such bank, whether he be assigned, appointed,
elected, re-elected or temporarily assigned to said position. All such
bonds shall be upon forms prepared by the Commissioner of Insurance
and Banking, and may be made in some incorporated surety company
lawfully transacting business in the State of Texas. All such bonds
shall immediately after their execution be forwarded to the Commis-
sioner of Insurance and Banking and be filed by him as an archive of
his office and a certified copy thereof shall be returned to the board of
directors of such bank and be kept in their custody; provided, however,
that the board of directors may require any other bond or bonds in addi-
tion to that herein required, at their discretion; provided, that only offi-
cers of banks who handle bank’s money or draw a salary shall be re-
quired to give bond. [Acts 1909, 2 S. S., p. 423, § 35; Act April 9, 1917,
ch. 205, § 6.]

Explanatory.—The act amends art. 574, Rev. Civ. St. Took effect 90 days after March
21, 1917, date of adjournment.

DECISIONS RELATING TO SUBJECT IN GENERAL

Deposits in general.—Evidence, in an action against a bank to recover the amount of
a deposit, held sufficient to sustain a finding that its officers knew or should have known
the purpose for which the amount collected on plaintiff’s draft was received by the
bank. Firsti State Bank of Seminole v. Shannon (Civ. App.) 159 S. W. 398.

Where a suit was brought in a foreign court to compel specific performance of a
contract by plaintiff to purchase certain land, a judgment against plaintiff did not au-
thorize a bank in which part of the price was deposited, and which was not a party, to
pay over the money to the vendor. Banco Minero v. Ross, 172 S. W. 711, 106 Tex. 522.

In action against trust company to collect balance of alleged deposit, evidence held
to show that there was sale of stock to trust company for consideration paid by de-
posit certificate. Alamo Trust Co. v. Prudential Life Ins. Co. of Texas (Civ. App.) 183
S. W. 787. :

In action by wife against bank for funds paid it for husband for community property,
writing ‘‘Payment stopped by injunction” across check given husband, held to afford
bank adequate protection against double payment, rendering proper the refusal to re-
quire husband’s executors to surrender it for cancellation. Baber v. Galbraith (Civ.
App.) 186 S. W. 345.

In bank’s suit on note evidence held insufficient to sustain finding that note was ever
received on deposit by bank. Guaranty State Bank v. Bland (Civ. App.) 18% S. W. b46.

Relation between bank and depositor.—Money, when deposited in a bank, becomes the
property of the bank. First State Bank of Seminole v. Shannon (Civ. App.) 159 S. W.
398. '

A gereral or special deposit in a bank held to create the relation of debtor and cred-
itor, arising upon an implied contract Letween the parties. Id.

Where a check is deposited in a bank to the credit of the payee’s general account,
the bank becomes the owner thereof and may sue the maker, on payment being refused
on a mere claim: of fraud, though the depositor had ample funds on deposit to cover the
amount of the check. Chrisman v. Lumberman’s Nat. Bank (Civ. App.) 163 S. W. 651.

An agreement by a bank to permit a depositor to make an overdraft on the bank
was equivalent to a loan to the depositor, so as to place the depositor in the position of
having a credit with the bank. Sagerton Hardware & Furniture Co. v. Gamer Co. (Civ.
App.) 166 S. 'W. 428.

Ordinarily, where one person deposits money in bank to another’s credit, bank is debt-
or of designated principal, and not of depositor. Cozart v. Western Nat. Bank of Ft.
‘Worth (Civ. App.) 194 S. W. 644.

Trust funds.—Proceeds of notes deposited in bank for collection were held in trust
by the bank for the depositor, and it had no authority to use them except as directed.
First State Bank & Trust Co. of Hereford v. Vardeman (Civ. App.) 188 S. W. 695.

Application of deposits to debts due bank.—A bank which by arrangement with plain-
tiffs’ vendee credited plaintiffs with payments for lumber shipped by such vendee
through the bank, held not entitled to charge back such credits upon failure to realize
the sale price of the lumber. People’s State Bank v. Dabis (Civ. App.) 178 S. W. 671.

When customer makes special deposit in bank of funds to discharge liabilities which
may be presented for payment, it cannot be used for any other purpose, and cannot be
used to pay note due bank unless so intended at the time of deposit. Cotulla State Bank
v. Herron (Civ. App.) 191 S. W. 154,

A bank cannot set off a depositor’s unmatured note to it against his deposit mere-
1y because he is a nonresident; there being no proof of his insolvency. Stockyards Nat.
Bank v. Presnall (Sup.) 194 S. W. 384.

Payment of check or draft.—A bank, which knew that the authority of an agent was
limited to the drawing of checks in the name of his principal for spot cotton, was
Hable for paying checks drawn by the agent for cotton futures with knowledge of the
facts or with knowledge of such facts as would put it on notice. W. R. Miller & Co.
v. Hobdy (Civ. App.) 159 S. W. 96.

‘Where a bank, knowing that an agent had authority only to draw checks in the name
of his principal for spot cotton, honored checks drawn by the agent payable to the man-
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bank held a mortgage, other than his so doing, the bank must have authorized or ap-
proved his act. Lester v. Hawkins (Civ. App.) 181 S. W. 481.

Where a clerk temporarily alone in the bank accepted by telephone a check on a
specific fund and promised to pay the check when presented, the bank held liable to the
payee. Cotulla State Bank v. Herron (Civ. App.) 191 S. W. 154,

A delivery of a deed of trust to the vice president of a bank held a delivery to the
bank, notwithstanding the vice president’s agreement that he would retain the instru-
ment in his custody, and that it should only be used to satisfy the directors who had
%§n1&%ded security. Rushing v. Citizens’ Nat. Bank of Plainview (Civ. App,) 162 8.

—— Individual interest.—Where officers of defendant bank knew the purpose of
plaintiffs’ draft for $6,000 to be the purchase of the bank’s stock and indorsed it, col-
lected it, and let it remain on deposit in the name of its president as trustee, the knowl-
edge of such officer was the knowledge of the bank; and the fact that the president
afterwards misappropriated it did not relieve it from liability to plaintiff. First State
Bank of Seminole v. Shannon (Civ. App.) 159 S. W. 398.

Where a bank having wrongfully sold certain pledged collaterals to its president later
claimed that his holding thereof inured to the benefit of the bank, it was chargeable with
his assertions of ownership inconsistent with the rights of the pledgor. Xing v. Boerne
State Bank (Civ. App.) 159 S. W. 433.

The fact that one partner was president of the bank in which the firm deposits were
kept does not impart to the bank knowledge of an agreement between the partners as
to the manner in which the funds were to be deposited and checked out, where the
agreement was not communicated to any other officer of the bank. The bank was not
liable to the partnership for deposits made by the president in his own name, contrary
to the agreement between the partners, where it does not appear that the firm thereby
suffered any loss. Nor was the bank liable to the firm, or the other partner for money
drawn by the president from the firm’s account, or for funds belonging to the partner-
ship which the president received for deposit, but failed to deposit. Amarillo Nat. Bank
v. Harrell (Civ. App.) 159 8. W. 858.

Where a buyer of a note from the president and cashier of a bank, acting for it
drew a check payable to the order of the bank for the price, and the check was cashed
and collected, through a clearing house, the bank was liable for fraud of the officers in-
ducing the sale, though one of the officers stole the proceeds of the check. Washington
County State Bank v. Central Bank & Trust Co. of Houston (Civ. App.) 168 S. W. 456.

Knowledge of the president of a bank that a note given by defendant was a mere
accommodation note for the president’s own debt due the bank is not imputable to the
bank so as to operate as a defense. Hawkins v, First Nat. Bank of Canyon, Texas (Civ.
App.) 1756 S. W. 163.

Agreement by president of bank holding mortgage on sheep of a partnership of which
he was a member with his partner that in return for such partner’s application of the
proceeds of a sale of part of the sheep to payment of a firmm note due the seller, holding
a prior mortgage, the partner could withdraw the same number of sheep and hold them
for himself, the bank releasing its mortgage, was not within the authority of such pres-
ident. Lester v. Hawkins (Civ. App.) 181 S. W. 481,

—— Estoppel.—Rule that a corporation, by accepting the benefit of the acts of its
agent, also adopts the means by which he procures such benefit, held not to apply to
make a bank liable for false representations by its president in selling certain stock.
Cowboy State Bank & Trust Co. v. Guinn (Civ. App.) 160 S. W. 1103.
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TITLE 15

BEES
Articles 578a-578r.

Act March 22, 1915, c. 82, p. 133, makes an appropriation of $3,000 to be used for the
suppression and eradication of foul brood in bees.
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TITLE 16

BILLS, NOTES AND OTHER WRITTEN INSTRUMENTS

Art. Art.

579. Liability of drawer, etec., how fixed 588. Assignments, execution of, put in is-
by suit in district or county court. sue, how.

580. How fixed by suit in justice’s court. 589. Consideration, want or failure of, a

581. Drawer of bill liable on non-accept- defense, when.
ance, 590. Liability of drawer and indorser of

582. Assignee of negotiable instrument bills and notes, may be fixed by
may sue in his own name. protest.

583. Non-negotiable instrument may be 593. Days of grace allowed on bills and
assigned. notes.

584. Assignee of non-negotiable instru- 593a. Notes and liens for patent rights.
ment may sue in his own name. 593b. Same; notice to subsequent purchas-

586. Assignor liable to assignee. ers.

587. Assignor, indorser, etc., may be sued,
alone, when.

Article 579. [304] [262] Liability of drawer, etc., how fixed by suit
in district or county court.

Cited, Central Bank & Trust Co. of Houston v. Hill (Civ. App.) 160 S. W. 1099.

Necessity to fix liability.—An indorser’s liability is conditioned upon default of the
maker, and upon the holder fixing such liability by suit against the maker before the
first term of court, under this article, or by protest according to article 590, so that a
petition in an action against an indorser was insufficient for not showing that his lia-
bility had been so fixed. Dunn v. Townsend (Civ. App.) 163 S. W. 312.

An indorser’s liability may be fixed by protest or by bringing suit at the first term
of court to which the suit can be brought after it becomes due, or by suit at the second
term of court after it becomes due, and showing why suit was not instituted at the first
term; and, if not so fixed, he is released. Barger v. Brubaker (Civ. App.) 187 S. W. 1025.

An indorser is ordinarily only secondarily liable, and only in a case where the in-
dorsement was made at execution and delivery of the instrument is he primarily liable so
as to dispense with the necessity of fixing his liability by compliance with the statute
regulating the bringing of such suits at a given term. McCamant v. McCamant (Civ.
App.) 187 8. W. 1096. -

The holder of a check may, without protest for nonpayment, sue the drawer and in-
dorser; action being begun before the next term of court. Morris v. First State Bank
of Dallas (Civ. App.) 192 S. W. 1074,

Insolvency or nonresidence of maker.——The statutory requirement as to suit at next
term of court after accrual of cause of action to fix liability of indorser is a substitute
for protest under the law merchant, and does not apply where protest is not required, as
where the maker is insolvent or a nonresident. Toole v. First Nat. Bank of Hemphill
(Civ. App.) 168 S. W. 423.

To what instruments and persons applicable.—A petition in an action on a county
warrant against the county and indorsers held to state a cause of action against the
indorsers, who are liable as original obligors, and are not within arts. 579, 583, 584. Toole
v. First Nat. Bank of Hemiphill (Civ. App.) 168 S. W. 423.

Failure to sue a blank indorser of notes in controversy at the first or second term
of court relieved him from liability, in the absence of any allegation of a justification
therefor. Jines v. Astle (Civ. App.) 170 S. W. 1081.

Instruments indorsed and transferred after maturity must be presented within rea-
sonable time to charge an indorser; the holder not being strictly bound by this article.
Barger v. Brubaker (Civ. App.) 187 S. W. 1025.

Time of bringing suit.—Under this article there was no cause of action against the in-
dorser of a note where suit thereon was not filed before the first term to which suit
could be brought after right of action accrued, or before the second term of such court.
McCamant v. McCamant (Civ. App.) 187 S. W. 1096.

—— Excuse for delay.—To bind an indorser where suit has not been brought with-
in the time required by law, matters of excuse must be alleged and proven. McCamant
v. McCamant (Civ. App.) 187 S. W. 1096.

Waiver of requirement.—Under this article suit need not be brought at either the first
or second term of court in order to fix the liability of indorsers on a note which in terms
waives presentment for payment and protest. Newton County Bank v. Montgomery (Civ.
App.) 175 S. 'W. 803.

A stipulation in a note held a waiver of the statutes, declaring that a failure of the
payee to sue the principal pursuant to the indorser’s request will discharge the indors-
er. Naylor v. Anderson (Civ. App.) 178 S. W. 620.

‘Where the indorser by unequivocal words or acts misleads the holder, and induces
him to dispense with notice, suit, etc., required by law to fix liability of an indorser, he
mway be regarded as having waived his right under the law to have the note protested,
suit brought, etc. Barger v. Brubaker (Civ. App.) 187 S. W. 1025.

An indorser, requesting an indorsee to give the maker of notes further time, waived
the bringing of any suit to fix his liability as indorser until after he notified indorsee that
he denied liability as indorser. Id.
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Art. 580. [305] [263] How fixed by suit in justice’s court.
Cited, Thomjpson v. Pennington (Civ. App.) 174 S. W. 944,

Art. 581. [306] [264] Drawer of bill liable on non-acceptance.

Suit as substitute for protest.—The holder of a check may, without protest for non-
payment, sue the drawer and indorser; action being begun before the next term of
court. Morris v. First State Bank of Dallas (Civ. App.) 192 8. W. 1074.

Nature of obligation of drawer of draft.—The drawer of a draft undertakes in legal
effect to pay the sum mentioned therein to the owner of the draft, upon notice of dishon-
or duly given, if not accepted and paid by the drawee. Harper v. Winfield State Bank
(Civ. App.) 173 S. W. 627.

Art. 582. [307] [265] Assignee may sue in his own name.

5. Right of action by assignee.—~Where the maker of a note directed the bank holding
it for collection to apply his deposit to the payment thereof, the holder as assignee could
sue therefor in his own name. Slaughter v. Bank of Texline (Civ. App.) 164 S. W. 27.

Under this article verbal assignment of a note entitled assignee to sue thereon.
Ford v. Johnston (Civ. App.) 184 S. W. 303.

The legal and equitable owner and holder of a note by indorsement and assignment
from the assignee of the original payee, for valuable consideration, could sue the mak-
ers, tholt.gh he purchased for spite. Finley v. Wakefield (Civ. App.) 184 S. W. 755.

11, Negotiability—Time of payment.—A note payable to the order of B. and A., “16
after date,”” could not be revoked by the maker on the ground that it was a testamentary
gift, if delivered and transferred within a reasonable time to a bona fide holder before
demand. Maris v. Adams (Civ. App.) 166 S. W. 475.

A note was not rendered nonnegotiable by the fact that the amount thereof was
payable in installments. Harrison v. Hunter (Civ. App.) 168 S. W. 1036.

A note payvable in installments was not rendered nonnegotiable by a provision matur-
ing all of the installments at the holder’s option upon default for 30 days in the payment
of any installment. Id.

15. —— Special provisions.—A note payable in installments was not rendered non-
negotiable by a provision for a discount of 6 per cent., if the full amount thereof should
be paid at maturity of the first installment. Harrison v. Hunter (Civ. App.) 168 S. W.
1036.

That a note recited it was payment on a named contract did not destroy its nego-
tiability. Metropolitan Nat. Bank v. Vanderpool (Civ. App.) 192 S. W. 589.

16. Effect of negotiability.—One acquiring a note in good faith and paying a
valuable consideration acquires a title which cannot be attacked. Forster v. Enid, O.
& W. R. Co. (Civ. App.) 176 S. W. 788.

Purchaser of vendor’s lien note, in possession of facts which would have led him to
knowledge that the holder had agreed with the makers for an extension of time for
payment of an installment of interest, stood in the holder’s shoes as to his right to
precipitate maturity of the whole debt for failure to pay the installment when due. Cofer
v. Beverly (Civ. App.) 184 S. W. 608.

17. Bona fide purchasers in general.—Where S., having contracted to sell land to de-
fendants, sold the land to plaintiff, who reconveyed the same to S. to enable him to ful-
fill his contract on his transfer of the purchase-money notes to plaintiff, plaintiff was not
a bona fide. purchaser of the notes. Ruth v. Cobe (Civ. App.) 1656 S. W. 530.

Neither an equitable assignee of notes, nor those claiming under him, could claim
as innocent purchasers, where the assignee never had possession of the notes. Green v.
Eddins (Civ. App.) 167 S. W. 196.

A note given for commissions on a sale of corporate stock is not void ab initio, and
hence is within the doctrine of bona fide purchaser. Scheffel v. Smith (Civ. App.) 169
S. W, 1131,

A. ““holder in due course” is one who has taken an instrument complete and regular
on its face, and has become the owner of it before it was overdue. McCamant v. McCa-~
mant (Civ. App.) 187 S. W. 1096.

An innocent or bona fide holder for value of negotiable paper is one who has taken it
in good faith for a valuable consideration in the ordinary course of business, and when
it was not overdue. Id.

19. —— Taking as collateral security in general.—A person who took as collateral
security for a loan a note tainted with fraud in its inception, without notice of the
fraud, was entitled to protection as a bona fide purchaser to the extent of the loan, with
interest. Pope v. Beauchamp (Civ. App.) 159 S. W. 867.

A party receiving as collateral security a vendor’s lien note from the maker, the
vendee, bearing the indorsement of the vendor, the payee, was not a purchaser in due
course of trade. Smith v. Cooley (Civ. App.) 164 S. W. 1050.

An innocent holder of a note as collateral, to which there is a valid defense against
the payee, is protected only to the amount of the debt for which it is held as collateral.
Iowa City State Bank v. Friar (Civ. App.) 167 S. W. 261,

Bank to which notes are indorsed as collateral security for valuable consideration
without notice is holder for value. Yantis v. Jones (Civ. App.) 184 S. W. 572.

20, —— Taking as security for or in payment of pre-existing debt.—Credit of
notes of a third person assigned to plaintiff on a pre-existing debt of the payee to the
extent of their full face value held a sufficient consideration for the transfer of the
notes to make plaintiff a bona fide purchaser for value. Malone v. National Bank of
Commerce of Kansas City, Mo. (Civ. App.) 162 S. W. 369.

Though plaintiff received a note in payment of a debt which he had lost all hope of
collecting, the debt was a valuable consideration for the note, so that he took it free
from defenses, such as want of consideration, which could have been asserted against
the payee. Daniel v. Spaeth (Civ. App.) 168 S. W. 509.

Valid antecedent debt is valuable consideration for transfer of note as collateral
security. Yantis v. Jones (Civ. App.) 184 S. W. 572.
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21. Taking after maturity.—Where notes upon their face are parts of the
same transaction, and the first was overdue when transferred, the transferee is charged
with notice of defenses as to all the notes. National State Bank of Mt. Pleasant, Iowa,
v. Ricketts (Civ. App.) 177 8. W. 528; Iowa City State Bank v. Friar (Civ. App.) 167 S.
W. 261.

Where the holders of notes agreed with the makers to accept land in lieu of pay-
ment, there was a complete novation, and a purchaser of the notes after maturity, with
knowledge of the novation, is bound thereby, and cannot enforce payment according to
the tenor of the instruments. Cooney v. Dandridge (Civ. App.) 158 S. W, 178.

A purchaser of a check after maturity, which shows on its face that payment had
been refused, takes it subject to the equities between the parties, and, if the debt evi-
denced by the check has been partially discharged, he acquires nothing more than the
balance due. Rahe v. Yett (Civ. App.) 164 S. W. 30.

Notes, identical except as to their serial numbers and maturity dates, but contain-
ing no recital that they arose out of the same transaction disclosed on their face facts to
charge a purchaser with notice that they had a common consideration, and where at
the time of the purchase one of them was due, he was not a bona fide holder. Iowa
City State Bank v. Friar (Civ. App.) 167 8. W. 261.

Where defendants executed a note reciting that it was secured by a vendor’'s lien,
which was in fact not the case, such false recital did not give rise to an equitable estop-
pel precluding the makers from asserting against the assignee of such note after matu-
rity the defense of failure of consideration. Hill v. Jones Lumber Co. (Civ. App.) 178 S.
W. 28.

The owner of a note, who allowed it to he taken in the name of a third person and
permitted such third person to exercise dominion, is estopped from setting up his rights
asg against one who in good faith without notice took the note after maturity. Western
Nat. Bank of Hereford v. Laughlin (Civ. App.) 184 S, W. 1101.

Purchaser of past-due note takes it with notice of any defense which the maker
may have, but not with notice of secret equities of third persons. Gee v. Parks (Civ.
App.) 193 S. W. 767.

22, —— Purchaser from bona fide holder.—A holder of a note in whose hands they
are unenforceable does not acquire it free of defenses by transferring it to an innocent
holder, and then repurchasing it from him; and this though he repurchased it with
money furnished by another therefor, on their agreement that the other should share
in the profits because of the loan. Bute v. Willlams (Civ. App.) 162 S. W. 989,

A purchaser of notes, with notice of their infirmity from a bona fide holder of them
as collateral for a loan acquires such and only such righis therein as his seller had,
that is, an interest to the extent of the loan. Id.

Where one of the obligees of a bond who did not know of a condition imposed by an
obligor assigned his interest to the other obligee, who knew of the condition and was
bound thereby, such obligee may recover as assignee, though he could not recover as
obligee. Francis v. Cornelius (Civ. App.) 173 S. W. 947.

23. Payment of less than face value.—Where a purchaser of a negotiable note be-
fore maturity is not personally chargeable with fraud, he can recover its full amount
from the maker, rather than a less amount paid by him, whatever the original infirmi-
ties in the note. Douglass v. Lockhart (Civ. App.) 168 S. W. 382; Lock v. Citizens’ Nat.
Bank (Civ. App.) 165 S. W. 536.

While the amount paid for the note of a solvent maker may be so disproportionate
to its face value as to show censtructive notice of facts in connection with its execu-
tion, it is not necessary that the full face value should be paid. Lock v. Citizens' Nat.
Bank (Civ. App.) 165 S. W. 536.

Discounting of note about 10 per cent. held not to deprive bank of standing of bona
fide purchaser, where the makers did not then know of the fraud and the bank by in-
quiry could therefore not have learned thereof. Id.

24. Notice—Actual.—A bank purchasing a note before maturity with mere knowl-
edge that the consideration therefor was stock to be issued by a railroad corporation
and completion by it of a railroad is a purchaser in good faith. Forster v. Enid, O. &
W. R. Co. (Civ. App.) 176 S. W. 788.

That a person purchasing purchase money notes secured by a vendor’s lien knows
of the existence of a grant of the land to a third person prior to that under which the
vendor claimied does not alone prevent him from being an innocent purchaser of the
notes. Tuke v. Feagin (Civ. App.) 181 S. W. 805.

Corporation accepting notes under subscription contract for its stock to be issued,
with notice of the conditions contained in the contract and notes, held not a bona fide
holdéar of such notes. Commonwealth Bonding & Casualty Ins. Co. v. Meeks (Civ. App.)
187 S. W. 681.

Notice of defects in notes acquired after purchase in good faith without notice does
not affect the holder’s standing as a bona fide purchaser. Landon v. Wm. E. Huston
Drug Co. (Civ. App.) 190 S. W. 534, |

25, —— Constructive notice and facts putting on inquiry.——A transferee of a note
is not a bona fide holder no matter how honestly he may have believed that the law
would sustain the transfer, but notice is not sufficient to affect his title, unless so cogent
and obvious that to remain passive would amount to bad faith. Pope v. Beauchamp
(Civ. App.) 159 S. W. 867.

‘Where the buyer of a negotiable instrument has acted in good faith and paid a valu-
able consideration, his title cannot be impugned; the acquisition of the note under cir-
cumstances tending to put a reasonable man on inquiry merely being evidence tending
to show bad faith. First Nat. Bank v. Chapman (Civ. App.) 164 S. W. 900.

An indorsee of a note who has no actual notice of defenses available by the maker
against the payee is not charged with constructive notice of such defenses unless the
circumstances are such that bad faith must be presumed in the absence of inquiry.
Daniel v. Spaeth (Civ. App.). 168 S. W. 509. '

Wherg R. sold corporate stock to defendant, receiving a note for part of the price
representing commissions, which he transferred to plaintiff, R.’s statement to pla,in.’
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tiff that he had sold stock to defendant did not charge plaintiff with notice that the
stock had not been paid for in some of the ways required by law. Scheffel v. Smith
(Civ. App.) 169 S. W. 1131.

That at the time the holder of notes acquired them interest thereon was past due and
unpaid did not entitle the maker of the notes who claimed a good defense to enjoin
the holder from suing, where the notes were acquired by the holder in good faith and
for value before maturity. Tuke v. Feagin (Civ. App.) 181 8. W. 805,

Where the president of a corporation executes notes without consideration to an-
other corporation, and these notes are shortly pledged to a bank with other collateral to
secure a debt partly owed by the said president, the circumstances were such as to put
the bank on notice of a fraudulent conspiracy to defraud the corporation. El Fresnal
Irrigated Land Co. v. Bank of Washington (Civ. App.) 182 S. W. 701

‘The indorsee of a note executed by the president of a corporation and purporting to
be secured by a lien on corporate land, and pledged to secure a debt partly owed by
him, was charged with notice that the president was not authorized to give liens, and it
was not an innocent purchaser. Id.

The indorser of notes purporting on their face to be secured by a lien in a recorded
deed was charged with notice that no lien was reserved in the deed, and he was not
an innocent purchaser. Id.

The purchaser of vendor’s lien notes without actual notice of a convevance by the
purchaser was not charged with any fact upon which, on the doctrine of inquiry, notice
of such deed could be imputed to him. Biswell v. Gladney (Civ. App.) 182 S. W. 1168.

Where recitals of purchase-money notes merely advised purchaser they were secur-
ed by vendor’'s liens, containing no facts to arouse suspicion of prudent person that a
defect existed, such notes were insufficient to put their purchaser upon inquiry. Bran-
nin v. Richardson (Sup.) 185 S. W. 562.

That the edge of notes showed perforations, indicating, that they might have been
attached to other paper, is not sufficient to show notice of defects or defenses against
them. Landon v. Wm. E. Huston Drug Co. (Civ. App.) 190 S. W. 534.

That mechanic’s lien claimant was in possession of property when mortgage bonds
were purchased does not charge purchaser with notice of lien claims, unless he actually
knew of such possession. De Bruin v. Santo Domingo Land & Irrigation Co. (Civ. App.)
194 S. W. 654.

That bank agreed to take before they were executed the notes of persons on a list
of men desirable for insurance given by bank to insurance agent was no evidence of
fraud and did not put bank upon notice of fraudulent representations made by insur-
ance agent to makers of the notes. Amthon v. First State Bank of Uvalde (Civ. App.)
194 S. 'W. 1019.

26. —— Notice to corporate officer or stockholder.——Where a deposit in a bank had
been equitably assigned for pavment of the depositor’s note held by the bank for col-
lection, the president of the bank holding the depositor’'s subsequently matured note could
not claim to be a subsequent purchaser or lienholder without notice. Slaughter v. Bank
of Texline (Civ. App.) 164 S. W. 27.

Bank, taking note, was not taxed with notice of facts, relative to fraud in inception
of note, known to its cashier, whose knowledge was acquired when acting solely in his
individual capacity, for himself and another concern, in which bank had no interest.
Guaranty State Bank v. Bland (Civ. App.) 189 S. W. 546,

27. Evidence.—In an action to enforce a vendor’s lien note against land, the con-
veyance of which to the vendor had, subsequent to the execution of the note, been set
aside for fraud, evidence held sufficient to show that plaintiff, who took the note as
collateral security for a loan, did so in good faith without notice. Pope v. Beauchamp
(Civ. App.) 159 S. W. 867.

In an action by an indorsee of a note, evidence held insufficient to show that he was
charged with notice of the failure of consideration for the note. Daniel v. Spaeth (Civ.
App.) 168 S. W. 509.

Not only defendant, sued on a note by its indorsee, but his son, having testified to
its having been fraudulently put in circulation by the payee, the court may not give
judgment for plaintiff, when it has not shown it was a bona fide purchaser. Word v.
Bank of Menard (Civ. App.) 170 S. W. 845.

In a suit on a bond, evidence held not to show that plaintiff’s assignor knew of a
gcg?dition precedent to the obligor’s liability. Francis v. Cornelius (Civ. App.) 173 S. W.

In a suit by the assignee of a vendor’s lien note against the purchaser and a pur-
chaser from him, evidence held not to establish the defense of payment as against the
assignee’s position of bona fide purchaser. Biswell v. Gladney (Civ. App.) 182 S. W. 1188.

Evidence in a suit on a note held to sustain a finding that plaintiff was not an in-
nocent purchaser before maturity for value without notice of any defense thereto. Lan-
don v. Halcomb (Civ. App.) 184 S. W. 1098.

In a suit on a note, the issue of the plaintiff’s bad faith in the purchase of the
npte, like the issue of his assignor’s fraud in obtaining the note, could be established by
circumstantial evidence. Id.

In action by the transferee of drafts given for goods bought, evidence held not to
support a finding that plaintiff was not bona fide purchaser of the drafts. Calfee v. Bry-
ant (Civ. App.) 185 S. W. 323. .

In action by indorsee of note, evidence held tc show that it was given in payment
for capital stock purchased of agent of trust company, though payable to investment
company, which was promoting sale of trust company’s stock. Sweeney v. Davis (Civ.
App.) 188 S. W. 438.

In action on note delivered to broker for purpose of negotiation, fraud in inception
of instrument held not proved. Davis v. Converse (Civ. App.) 188 S. W. 697.

In bank’s suit on note, evidence held insufficient to sustain finding that bank ob-
tained such note with knowledge of fraud practiced on maker. Guaranty State Bank
v. Bland (Civ. App.) 189 S. W. 546.
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In bank’s suit on note, evidence held to show that bank purchased note in suit, pay-
ing full value before maturity, without knowledge of any fraud by its transferor upon
the maker, and without any notice putting it upon inquiry. Id.

Evidence, in action on note executed by two of defendants, payable to a third, held
to show that note was obtained by fraudulent representations and fraudulently trans-
ferred to plaintiff after its maturity, so as to sustain judgment in favor of maker.
Charbonnett v. Arbetter (Civ. App.) 189 S. W. 1037.

Evidence in action on note executed by two defendants, payable to a third, held
to show that it was obtained by fraudulent representations. Id.

28. Defenses as against bona fide purchaser.—The rule of lis pendens does not
apply to negotiable instruments purchased in good faith for value before maturity.
Pope v. Beauchamp (Civ. App.) 1569 S. W. 867.

That notes showed on their face that they were given in part payment for land
held not to preclude an innocent purchaser thereof from enforcing same free from the
defense of breach of warranty of title to the land. Tuke v. Feagin (Civ. App.) 181 8.
W. 805.

Under this article payment is no defense against a holder in due course of a nego-
tiable instrument. Brannin v. Richardson (Sup.) 185 S. W. 562.

Where a note payable to an investment company for stock of a trust company was
valid, the amount paid therefor by an indorsee was imgnaterial, where the defense of
fraud was not sustained. Crawford v. Davis (Civ. App.) 188 S. W. 436.

A purchaser of notes before maturity for valuable consideration without notice of
any defense can recover thereon, though there is a good defense as against the original
payee. Landon v. Wm. E. Huston Drug Co. (Civ. App.) 190 S. W. 534.

An innocent purchaser, without notice of the purpose for which notes given by au-
thority of a corporation were issued, may recover, though the notes were ultra vires.
Galveston-Houston Interurban Land Co. v. Dow (Civ. App.) 193 S. W. 353.

In indorsee’s action on note for premium, testimony that payee insurance agents
agreed not to negotiate the note until the policy was delivered is admissible, where de-
fendant maker seeks rercovery over against payees. Texas Life Ins. Co. v. Huntsman
(Civ. App.) 193 S. W. 455.

Where wife paid seven-eighths purchase price of land taken in name of husband, and
husband bought goods, giving note and mortgage to seller, which borrowed money from
bank depositing accounts and the note as collateral, and was thereafter declared bank-
rupt, and the trustee recovered the collateral from the bank, an innocent party who pur-
chased the note and mportgage acquired title as against the wife. Gee v. Parks (Civ.
App.) 193 S. W. 767.

29, —— Want of title.—Where note was transferred by holder by written assign-
ment to chattel mortgagees to secure note to them, mortgagees were vested with title
to note as well as to mortgage intended to secure it, a right which could not be defeated
by holder’'s subsequent acquisition of note and delivery of it to maker without mort-
gagees’ consent. T. W. Marse & Co. v. Flockinger (Civ. App.) 189 S. W. 1017.

Innocent purchaser of notes, secured by deed of trust on land, who acquired instru-
ments in due course before maturity, paying value to party who had no notice when
he purchased of existence of deed to land from maker of notes to his son, or notice of
any defense, was entitled to protection as innocent purchaser for value, and to have his
lien foreclosed in son’s suit to recover title, possession, and rental value. Johnson V.
Masterson (Civ. App.) 193 S. W. 201.

30. —— Woant or failure of consideration.—The assignee of a note negotiated to him
prior to mlaturity may enforce the same against prior parties, irrespective of a failure
of consideration thereto. Hill v. Jones Lumber Co. (Civ. App.) 178 S. W. 28.

Under this article purchaser of land, who assumed payment of vendor’s lien notes
executed by his sellers to their vendor, when sued by an innocent purchaser of the notes
before maturity from the original vendor coul@ not set up failure of consideration in de-
fense. Brannin v. Richardson (Sup.) 185 S. W. 562.

A bona fide holder of notes as collateral cannot enforce them where there was a
fajlure of consideration, etc., without showing that such collection is necessary to pro-
tect himself. Continental & Commercial Nat. Bank of Chicago v. Meister (Civ. App.) 186
S. W. 377. '

Party who gave check for note of party desiring loan, transaction being conducted
by intermediary who failed to transmit the check to the maker of the note, for whom,
he acted as agent, held a holder in due course. Davis v. Converse (Civ. App.) 188 S. W.
697.

32, —— Fraud, mistake, and undue influence.—Where the payee fraudulently re-
fused to give the full consideration for a note, the maker cannot set up that fraud
against a bona fide purchaser for value without notice. First Nat. Bank of Iowa City,
Towa, v. Humphreys (Civ. App.) 166 S. W, b3.

A note obtained by false representations is valid in the hands of an innocent pur-
chaser for value without notice. Denison v. Brown (Civ. App.) 172 8. W. 725.

A stockholder giving a note and mortgage to a corporation and depositing stock as
collateral held not entitled on the transfer of the note and mortgage, for a valuable con-
sideration to a cancellation of the same on the ground of fraud. Continental Trust Co.
v. Cowart (Civ. App.) 173 S. W. 5S8.

Where plaintiff secured a note hefore maturity for value without notice, he was
entitled, under this article, to recover against the maker, who, while admitting his sig-
nature, claimed fraud in procuring the note and in detaching it from a contract of
which it formed a part. Landon v. Foster Drug Co. (Civ. App.) 186 S. W. 434,

As against a bona fide purchaser for value without notice and before maturity, the
defense that the note was procured through misrepresentations, and that the p’a.yee
%x}acéégally appropriated it, is not available. Henderson v. McDaniel (Civ. App.) 186 S.

33, — Forger_y and alteration.—Fraudulent alteration of the time of payment and
the amount of principal of a note and extracting a material condition therefrom: held to
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avoid the note, even in the hands of a bona fide purchaser for value without notice.
First Nat. Bank of Iowa City, Iowa, v. Dorsey (Civ. App.) 166 8. W. 54,

Where the apparent maker of a note accompanied by the payee thereof represented
to a bank that the note was good, and the bank on the payee’s indorsement discounted
the note, such maker was estopped from defeating a recovery by the bank on the note
on the ground that it was a forgery. Tardio v. First Nat. Bank of Bryan (Civ. App.)
166 S. W. 1180.

Under this article held that the insertion of the words ‘‘or bearer’ following the name
of the payee was not a material alteration. Douglass v. Lockhart (Civ. App.) 168 S.
W. 382.

Change in personality, number, or relation of parties to instrument, without consent
of the opposite party, held to avoid it, even in the hands of an innocent purchaser. Bolt
v. State Savings Bank of Manchester, Iowa (Civ. App.) 179 S. W, 1119.

‘Where a note was attached without line or perforation to a conditional contract of
sale, its subsequent detachment and negotiation was an alteration avoiding the note in
the hands of an innocent purchaser for value. Spencer v. Tripplett (Civ. App.) 184 S.
W. T12.

A material alteration of a note precludes any claim on the part of the holder to pro-
tection as an innocent purchaser for value without notice. Landon v. Halcomb (Civ.
App.) 184 S. W. 1098.

The rule that the maker of a note, secured by fraud, should suffer rather than an in-
nocent purchaser, protects the latter, where the payee or junior assignee filled in the date,
which had been left blank, even if it resulted in materially changing the maker’s liabili-
ty. Landon v. Foster Drug Co. (Civ. App.) 186 S. W. 434.

Any alteration which is material and made without the consent of the party sought
to be charged upon a note at any time after its execution renders it void as to them,
even in the hands of an innocent holder. Metropolitan Nat. Bank v. Vanderpool (Civ.
App.) 192 8. 'W. 589.

34, —— lllegality.—A note violative of a statute is void, even in the hands of one
otherwise a bona fide holder. Prudential Life Ins. 'Co. of Texas v. Smyer (Civ. App.) 183
S. W. 825; Jones v. Abernathy (Civ. App.) 174 S. W. 682.

Where consideration of note of buyer of capital stock of a corporation was illegal un-
der the constitutional and statutory provisions as to the sale of capital stock on credit,
the note was void, and its payment could not be enforced by innocent purchaser for value.
Republic Trust Co. v. Taylor (Civ. App.) 184 8. W. 772; Sturdevant v. Falvey (Civ. App.)
176 S. W. 908; Ater v. Rotan Grocery Co. (Civ. App.) 189 S. W. 1106.

A transaction held not an issue of stock, for the purchaser’s note, in contravention of
art. 1146, but nothing more than a subscription for stock, so that the note was good in
the hands of a purchaser without notice of a secret agreement making the contract to
take the stock optional. Farmers’ & Merchants’ State Bank v. Falvey (Civ. App.) 175
S, W. 833.

That a negotiable note given in consideration of stock of a corporation illegally is-
sued therefor was transferred by the corporation to a third person in satisfaction of an
obligation of the corporation, did not estop the maker in suit by such third person’s in-
dorsee from questioning the note’s validity. Sturdevant v. Falvey (Civ. App.) 176 S.
W. 908.

(A note given for capital stock of a trust company through the medium of an invest-
ment company was void in the hands of a purchaser, even if he paid value and had no
notice of the status of the negotiation. Crawford v. Davis (Civ. App.) 188 S. W. 436.

Under constitutional provisions that no corporation shall issue stock except for mon-
ey, labor or property, and Rev. St. 1911, arts. 1146, 1147, held that, while consideration for
a note issued for corporate stock is void or illegal, note is not void in the hands of a
bona fide purchaser for value. Lockney State Bank v. Martin (Civ. App.) 191 S. W. 796.

35. Insanity.—A purchaser for value before maturity, without notice of a note
and mortgage given by an insane person to the payee for services to be performed, may
not recover, where the payee did not perform any service. Ferguson v. Fitze (Civ. App.)
173 S. W. 500.

Art. 583. [308] [266] Non-negotiable instruments may be as-

signed.

V.. Construction and operation in general.—This article and arts. 579 and 584, amount
to a substitute for protest under the law merchant, and do not apply where protest is not
required, as where the maker is insolvent or a nonresident. Toole v. First Nat. Bank of
Hemphill (Civ. App.) 168 S. W. 423.

A petition in an action on a county warrant against the county and indorsers held to
state a cause of action against the indorsers, who are liable as original obligors, and are
not within arts. 579, 683, 584. 1Id.

4, Future earnings or profits—Under contracts.—A building contractor may assign a
debt which is to accrue in his favor under his contract. Xing v. Hardin Lumber Co.
(Civ. App.) 187 S. W. 401.

Earnings under contracts not yet made having no potential existence, any attempt to
assign or mortgage them was void. First Nat, Bank v. Campbell (Civ. App.) 193 S. W. 197.

7. Executory contracts.—A contract to sell on credit is not assignable by the buyer
without consent of the seller. Magnolia Petroleum Co. v. Havoline Auto Supply Co. (Civ.
App.) 172 S. W. 759.

9. Woritten instruments.—Where goods are placed in a warehouse and nonnegotiable
receipts are issued therefor, the bailor may make a valid transfer of the receipts (Ver-
non’s Sayles’ Ann, 'Civ. St. 1914, art. 583). Morris v. Burrows (Civ. App.) 180 S. W. 1108.

10. Rights of action.—An assignment of an undivided half interest in a cause of ac-
tion involved in a suit by the assignor against a third person does not pass anything to
the assignee, where the assignor has no cause of action, and the third person making a
settlement with the assignor pending the action does not thereby become liable to the
assignee. Texas & P. Ry. Co. v. Sanches (Civ. App.) 168 S. W. 870.
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11, —— On contracts.—If a provision of a deed does not make the estate granted
one on condition subsequent, which may be defeated by reentry, but is a mere agreement
to reconvey on certain contingencies, the right to enforce specific performance of it is as-
signable. Citizens’ Water Co. v. McGinley (Civ. App.) 175 S. W. 457.

12. For torts.—Causes of action, including those for personal injuries, have been
commercialized, and can be bartered, sold, and contracted for like personal property. Mec-
Closkey v. San Antonio Traction Co. (Civ. App.) 192 S. W. 1116.

19. Equitable assighments.—An agreement between plaintiff, an attorney, and the
owners of notes by which plaintiff was authorized to bring suit on the notes in considera-
tion of the 10 per cent. attorney’s fees stipulated for therein operated as an equitable as-
signment of such attorney’s fees to plaintiff. Caldwell v. Stalcup (Civ. App.) 166 S. W. 110.

20, —-— Check or order.—The mere giving of a check on a bank even for a valu-
able consideration does not, prior to acceptance by the bank, operate as an assignment,
though circumstances may make it an assignment before acceptance. The parties must
have intended that the check should so operate. First Nat. Bank of Rising Star v. Texas
Moline Plow Co. (Civ. App.) 168 S. W. 420.

That the drawer of an antedated check, on delivering it to the payee, exhibited to
him a deposit slip covering the amount of the check was insufficient to require a finding
that the parties intended the check to operate as an equitable assignment pro tanto of the
drawer’s funds in the bank. Peters v. H. H. Hardin & Co. (Civ. App.) 168 S. W. 1035.

Where a contractor paid money due a subcontractor into court and sought to have
claimants interplead, the court properly rendered judgment of distribution, giving pref-
erence to those who had received orders from subcontractor on contractor, though not
accepted, as they constituted an assignment. Ogburn Gravel Co. v. Watson Co. (Civ.
App.) 190 8. W. 205.

21. —— Order or draft on particuiar fund.—Where the holder of a note sent it to a
bank for collection and the maker ordered the bank to apply his deposit to the payment
of the note, there was an equitable assignment of the deposit for payment of the note.
Slaughter v. Bank of Texline (Civ. App.) 164 S. W. 27.

An order by a building contractor to the owners to pay a materialman a certain sum
operates without acceptance as an equitable assignment of the fund to accrue in favor of
the contractor. XKing v. Hardin Lumber ICo. (Civ. App.) 187 8. W, 401,

22, —— Agreement to appropmate or pay.—An agreement to pay a debt out of a
certain fund, being a mere promise, does not operate as an equitable assignment of the
fund or any part of it. Provine v. First Nat. Bank of Honey Grove (Civ. App.) 180 S.
W. 1107.

To create an equitable assignment of a fund, there must be delivery, actual or sym-
bolic, or some act to place the fund beyond the control of the assignor, and a mere prom-
ise or agreement to pay a debt out of such fund is not an equitable assignment. Colleps
v. George W. Smith Lumber Co. (Civ. App.) 185 S. W. 1043.

A contractor agreed to pay for material and labor out of the money to be paid him
when the work was completed. Held, not an equitable assignment of the fund, since it
remained under the contractor’s control. Id.

Agreement to pay attorney a fixed sum, based on recovery on a life insurance policy,
held not to pass the legal title out of the beneficiary so as to make the attorney a neces-
sary party to an action on the policy. American Nat. Ins. Co. v. Hawkins (Civ. App.)
189 S. 'W. 330. :

27. Existence and validity of assignment.—False representations of defendant as to
the solvency of the maker of notes given in payment for timber purchased of plaintiff,
relied upon by the plaintiff, held material, and to operate as a legal fraud upon plaintiff,
Benton v. Kuykendall (Civ. App.) 160 S. W. 438.

‘Where one states of his knowledge material facts by which another is defrauded, it
is no defense to reply that, although the statements were false, the person making them
believed them to be true, and, where worthless notes of a third person indorsed to plain-
tiff “without recourse,’”” and falsely represented to be good, were given in payment under
a contract, the defendant, when sued for damages for the deceit, could not shield himself
behind such indorsement. Id.

In an action to recover amount paid for note purporting to be secured by a vendor's
lien, evidence as to peaceable possession by parties other than the pretended vendor, in
connection with other testimony, held to show conclusively that the pretended vendor had
no interest in the land. Young v. Barcroft (Civ. App.) 168 S. W. 392.

Where the agent, through whom plaintiff negotiated a purchase of a note, which
falsely purported to be secured by a vendor's lien, was jointly interested with the seller
of the note in the proceeds of the sale, he was jointly liable with him to the plaintiff for
the fraud. Id.

Transferror of note, falsely purporting to be secured by a vendor’s lien, held liable
to the transferee for the amount paid, whether guilty of an intentional fraud or not. Id.

In trespass to try title where defendant asserted title under an assignment to him of
notes reserving a vendor’s lien, evidence held insufficient to show that the notes had ever
been transferred to defendant. Hergist v. Stautberg (Civ. App.) 178 S. W. 723.

Where the buyer after execution of a sales contract, but before delivery of the calves
covered thereby, sold the calves to a third party upon understanding that he was to take
the calves just as the buyer received them, there was a sale rather than an assignment
of the contract. Littlefield v. Clayton Bros. (Civ. App.) 194 S. W. 194,

29. Priorities between assignments.—In determining the rights of two assignees to
the fund, the fact that one assignment is in parol and the other in writing does not give
the latter any superior dignify. First Nat. Bank of Paris v. O’Neil Engineering Co. (Civ.
App.) 176 S. W. 74.

A written assignment by a contractor to his surety for sums due him under the con-
tract, is subject to a prior parol assignment by him of the same funds. Id.

As between creditors holding assignments of amounts due the debtor, the first in point
of time prevails. West Texas Lumber Co. v. Tom Green County (Civ. App.) 188 S. W. 283.

Instrument assigning to lender bank all money due borrower, except that necessary
to pay labor or material bills, cannot be construed as assignment also to holders of claims
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for labor and materials, and such claimants cannot establish priority through such instru-
ment over other assignments postdating it, but antedating their own. Id.

31. Rights and liabilities of parties in general.—An assignment by a contractor to his
surety of money arising from retained percentages under the contract gives the surety no
claim to money payable at once. First Nat. Bank of Paris v. O’Neil Engineering Co. (Civ.
App.) 176 S. W. 74.

A parol assignment by a company constructing a public road of funds to become due
vests in the assignee an equitable title to the fund and the right to the possession of war-
rants drawn thereon as soon as they are issued, unless a superior right intervenes. Id.

Where an instrument relating to oil and gas rights is a mere lease, assignees are bur-
dened with its obligations and covenants running with the land. Pierce Fordyce Oil Ass’'n
v. Woodrum (Civ. App.) 188 S. W. 245.

Instrument whereby lessor granted and leased all oil and gas under certain land held
governed by law relating to leases, so that assignees are bound to pay sum stipulated on
failure to commence operations within agreed time. Id.

Each of several assignees to whom an interest in a patent right is assigned has a
right to manufacture and sell the patented article, no matter how small his interest may
be. Davis v. Wynne (Civ. App.) 190 S. W. 510.

Contract for sale of gin and mill outfit by defendants to partnership, which contain-
ed covenant that, while partnership operated gin and mill in community, sellers would not
engage in such business, was chose in action which, when assigned by partnership to cor-
poration which succeeded it, carried with it all rights existing under it by reason of its
covenants and agreements. Malakoff Gin Co. v. Riddlesperger (Sup.) 192 S. W. 530.

32, Rights of assignee as against debtor.——Though a judgment is not within this ar-
ticle, equity will set off one judgment against another, where the interests of justice re-
quire it, but it will not allow a set-off against an assignee of an interest in a judgment,
where the assignor was not insolvent, and the assignee had no notice of any judgment
against the assignor, and paid a fair consideration. Davidson v. Lee (Civ. App.) 162 S.
W. 414.

Defendant is liable to plaintiff for half the sum it paid H. in settlement; it settling
and paying the amount of settlement after notice of assignment to plaintiff of a half in-
terest in the claim for damages and in any compromise, settlement, or recovery. Gulf, C.
& S. F. Ry. Co. v. James B. & Charles J. Stubbs (Civ. App.) 166 S. W, 699.

That a deed recited that the purchase-money note was ‘“nonnegotiable and nonassign-
able” held not to preclude a transferee, in view of this article, from suing on the note as
owner thereof. Sands v. Curfman (Civ. App.) 177 S. W. 161.

33. Rights of assignee as against third persons.—Plaintiff, suing as transferee of a
vendor’s lien note, held entitled to require intervener, setting up a similar note held as
collateral security, to show the indebtedness due under the obligation for which he held
it as collateral. Smith v. ‘Cooley (Civ. App.) 164 S. W. 1050.

A contractor’s surety who was compelled to complete the work cannot claim the funds
by subrogation against a prior assignee unless the payments could have been lawfully
withheld by the board from the contractor or the assignee. First Nat. Bank of Paris v.
(’Neil Engineering Co. (Civ. App.) 176 S. W, 74.

Under proper circumstances, an oral assignment of money due one of the parties
might be binding between them but not as to any one else without notice. First State
Bank of Aransas Pass v. Fuson (Civ. App.) 185 S. W. 1042.

Art. 584, [309] [267] Assignee of non-negotiable instrument may
sue in his own name.

Construction and operation in general.—A petition in an action on a county warrant
against the county and indorsers held to state a cause of action against the indorsers, who
are liable as original obligors, and are not within arts. 579, 583, 584. Toole v. First Nat.
Bank of Hemphill (Civ. App.) 168 S. W. 423.

Arts. 579, 583, and 584, constitute a substitute for protest under the law merchant,
and do not apply where protest is not required, as where the maker is insolvent or a non-
resident. Id.

Equities and defenses between original parties.—Though a judgment is not within
this article and art. 583, equity will set off one judgment against another, where the in-
terests of justice require it, but it will not allow a set-off against an assignee of an in-
terest in a judgment, where the assignor was not insolvent, and the assignee had no no-
tice of any judgment against the assignor, and paid a fair consideration. Davidson
v. Lee (Civ. App.) 162 S. W. 414,

The assignee of a land contract is not responsible for the promises of the vendor to
the purchaser, unless it contracted to become so. South Texas Mortgage Co. v. Coe (Civ.
App.) 166- 8. W. 419; Same v. Erwin (Civ. App.) Id. 422, R

An assignee of a claim for the price of machinery sold by the assignor under a war-
ranty is not liable personally for damage by breach of the warranty, though his claim
may be abated or defeated thereby. A. S. Cameron Steam Pump Works v. Lubbock Light
& Ice Co. (Civ. App.) 167 S. W. 256.

In a transferee’s action on a nonnegotiable note, it is no defense that defendant
after notice of the transfer, has paid the amount of the note, or any part thereof tc;
the payee. Sands v. Curfman (Civ. App.) 177 S. W. 161. . !

An order to pay from funds collected by the drawee is subject to the prior debt of
the drawer to the drawee and to the drawee’s equities against the drawer. H. J. Murrell
& Co. v. Edwards (Civ. App.) 179 S. W. 532.

. A purchaser from an undisclosed agent can rely on any defense to recovery by the
prlr}cipal which existed against the agent when the purchaser became chargeable with
:I))la?glce of the agency. Hudgins Produce Co. v. J. R. Beggs & Co. (Civ. App.) 185 S. W.

Where, in acceptance of an order drawn upon it, defendant school district agreed to
pay plaintiff what was due contractor on completion of work to satisfaction of building
committee, plaintiff could not recover where contractor had not completed building ac-
cording to agreement, Lyon-Gray Lumber Co. v. Wichita Falls Brick & Tile Co. (Civ.
App.) 194 S. W. 1167.
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Right of action by assignee.—Where, in an action for breach of contract for the sale
of rice, plaintiff claimed as assignee of the contract under which defendant sold the rice,
and the evidence showed that the alleged assignment was in fact a mere contract of sale,
which did not require that the rice delivered to plaintiff be that procured from defend-
ant, a verdict should have been directed for defendant. Standard Milling Co. v. Imperial
Rice Co. (Civ. App.) 160 S. W. 637.

Action by assignee in his own name.—A suit on a guaranty of certain assets of an
old bank transferred to a partnership operating a new one held properly brought in the
name of the new bank. Young v. Bank of Miami (Civ. App.) 161 S. W. 436.

The assignee of a shipper’s claim for wrongful delivery may sue the carrier; the
assignment protecting it from any future action by the assignor. Wells Fargo & Co.
Express v. Pugh (Civ. App.) 185 S. W. 61,

Action In name of assignor.—Agreement of husband who employed attorney to take
case against railroad company for injuries to his wife, to pay half amount recovered,
after expenses were paid, held mere agreement to pay contingent fee, not rendering at-
torney necessary formal party. Galveston, H. & S. A. Ry. Co. v. Brassell (Civ. App.) 186
S. W. 428.

Refusal of defendants’ charge that plaintiff had no cause of action because it had
been assigned, held not erroneous. Wick v. McLennan (Civ. App.) 186 S. W. 847.

The petition in a suit by the beneficiary in policy of fraternal insurance brought for
use of his assignee, but not alleging that assignee was under legal disability, or had au-
thorized suit, was demurrable, as the judgment would be a bar to subsequent suit by
assignee only on proof that assignee had authorized suit, or was estopped. American
Ins. Union v. Allen (Civ. App.) 192 S. W. 1087. :

Though plaintiff has assigned to his attorneys an interest in his cause of action for
personal injury, they need not be made formal parties plaintiff; they filing a pleading
that they are representing plaintiff on the trial, and agree to be bound by any judgment,
as though formal parties. Missouri, K. & T. Ry. Co. v. Hicks (Civ. App.) 194 S. W. 1145.

Art. 586. [311] [269] Assignor liable to assignee.

Misrepresentation by assignor.—Where a holder of a note which in its bodv stated
that it was for $75, while the figures in the margin were $7,500, represented that
the note was for $7,500, and the buyer thereof relied on the representations and paid
$7,500 therefor, the buyer could recover the difference betwe=n $7,600 and $756. Washing-
ton County State Bank v. Central Bank & Trust Co. of Houston (Civ. App.) 168 S.
W. 456.

Art. 587, [312] [270] Assignor, indorser, etc., may be sued alone,

when.

Suit against absoiute guarantor.—This article and arts. 1842, 1843, 6336, and 6337, pro-
viding the manner of suing obligors other than the principals on notes, bills, etc., apply
only to suits against obligors not primarily liable, so that it is not necessary before suing
the absolute guarantor of a note to sue the principal, nor to make him a party. Slaugh-
ter v. Morton (Civ. App.) 185 S. W. 905.

Art. 588. [313] [271] Assignment, how put in issue.

Cited, Webb v. Reynolds (Civ. App.) 160 S. W. 152,

Necessity of pleading invalidity in general.—As the validity of an indorsement of a
note cannot be attacked unless it is specially questioned in the pleadings, there is a pre-
sumption that an indorsement in blank was made before maturity, and the holder is pre-
sumed to be the owner. First Nat. Bank of Garner, Iowa, v. Smith (Civ. App.) 183 S.
W. 862.

In actions by assignee to enforce payment of the fund assigned, the alleged invalidity
of the assignment due to restriction in assignor’s contract against assignment is defen-
sive matter which defendant must plead and prove. King v. Hardin Lumber Co. (Civ.
App.) 187 S. W. 401.

Necessity of denial under oath.—In a suit by the holder of a vendor’s lien note, in
which the holder of a similar note intervened, held, not error to permit evidence of own-
ership, assignment, or transfer of intervener’s note, without denial of the assignment
made by the vendor under a sworn plea. Smith v. Cooley (Civ. App.) 164 S. W. 1050.

Under this article maker of note payable to a corporation, and indorsed in its name
by its vice president and assistant treasurer, cannot impeach assignment without sworn
plea and affidavit. Forster v. Enid, O. & W. R. Co. (Civ. App.) 176 S. W. 788.

A sworn plea is not necessary to raise the issue of good faith of the holder of a note,
holding under an indorsement. Id.

In an action against drawee of drafts, in absence of a sworn plea raising issue as
to genuineness of indorsements, it was not necessary to offer proof to support allegations
that drafts had been indorsed and delivered. Bloch v. Rio Grande Valley Bank & Trust
Co. (Civ. App.) 190 S. W. 541,

Non est factum.—In a suit on a note, an unsworn plea. of non est factum did not have
effect of demanding proof of execution of note until sworn to. Braxton v. Voyles (Civ.
App.) 189 S. W. 965.

Art. 589. [314] [272] Consideration, failure of, when it constitutes
a defense.
Cited, Landon v. Wm. E. Huston Drug Co. (Civ. App.) 190 S. W. 534.

1. Construction and application.—In a suit on a note payable unconditionally at a
time certain, a contemporaneous agreement to postpone the timé of payment cannot be
proved by parol, notwithstanding this article. Hendrick v. Chase Furniture Co. (Civ.
App.) 186 8. W. 271,

2, Necessity of consideration.—A statement by defendant that he was responsible
and would see that plaintiff bank did not lose anything on a draft which it cashed for
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a shipper of produce held a mere naked promise which would not sustain an action.
Citizens’ Nat. Bank of Waco v. Abeel (Civ. App.) 160 S. W. 609,

Where, after the execution of a contract for the sale of land, the purchaser com-
plained of his bargain being a hard one, and asked that he be allowed to have the rents
of the property until the closing of the transaction, to which the seller assented, the
agreement was without consideration and not enforceable. Bonzer v. Garrett (Civ. App.)
162 S. W. 934.

An agreement by the payee to notify a third party, who had assumed the notes, in
a county other than that in which the maker lived, and in which the notes were payable,
being without consideration, was no defense to an action on the notes after they became
due. Ward v. San Antonio Life Ins. Co. (Civ. App.) 164 S. W. 1043.

In an interstate shipment, a carrier is liable for the difference between the value of
the goods in the condition in which they should have been delivered and the condition
when delivered, though the bill of lading issued under the Carmack Amendment restricted
its liability to the invoice price, where there was no consideration for the limitation of
liability. International & G. N. Ry. Co. v. Rathblath (Civ. App.) 167 S. W. 751.

Parol modification of a contract for the sale of cattle as to the manner in which the
seller should receive payment held invalid if not supported by a new consideration. Ter-
rell, Atkins & Harvin v. Proctor (Civ. App.) 172 S. W. 996.

A modification of a contract, without a new consideration, is not enforceable. Barlow
v. Cotulla (Sup.) 173 S. W. 874, affirming judgment (Civ. App.) 141 S. W. 292.

Deed from agent to his principal conveying superior title reserved by retaining ven-
dor’'s lien, held not to require consideration to support it. Zeigel v. Magee (Civ. App.)
176 S. W. 631.

A stipulation in a bill of lading signed without consideration after the carrier’s fail-
ure to deliver cars in time held not binding. Pecos & N. T. Ry. Co. v. Stinson (Civ. App.)
181 S. W. 526.

Stipulation in contract for carriage of live stock that suit for damages must be
brought within 91 days is not binding if there was no consideration therefor, and where
a binding oral contract had been previously made, the subsequent written contract would
be without consideration. Kansas City, M. & O. Ry. Co. v. Hansard (Civ. App.) 184 S.
W. 329.

3. Adequacy.—Mere inadequacy of consideration for which a release is given and
ignorance of the releasor’s rights is insufficient to avoid the release in absence of fraud
or other improper influence. Turner v. Ontiberos (Civ. App.) 193 S. W. 1089.

4, Woritten contract importing consideration.—Where plaintiff permitted the defend-
ant to use a building temporarily for the purpose of drying cotton, the defendant agree-
ing to indemnify him for loss by fire, the fact that the liability greatly exceeded the
value of the use of the building, did not vitiate the contract, as not based on an ade-
quate consideration, since the liability was remote and contingent and the use present
and certain. Seligmann v. Sonka (Civ. App.) 183 S. W. 73.

5. Sufficiency in general.—The society and affections of a child and the services
which it may render are a sufficient consideration to support a contract by persons at-
tempting to adopt such child, but, failing to accomplish such purpose, to leave a portion
of their property to such child. Thompson v. Waits (Civ. App.) 159 S. W. 82.

Where a partner in a law firm, who had acquired an interest in land, recovered for
his clients upon a contingent fee, conveyed it to a company holding the legal title for
such clients in order to perfect its title, and to aid in the defense of a suit, a contract
by the company to reconvey was supported by a sufficient consideration. Phcenix Land
Co. v. Exall (Civ. App.) 169 S. W. 474,

Agreement by party to take the child of another, raise it as his own, and leave it all
of his property at his death held not unenforceable for want of consideration, where it
had been fully performed by the child and its father. Bridgewater v. Hooks (Civ. App.)
159 8. W. 1004.

Recitals, in a contract for the shipment of live stock, showing that a lower rate had
been given upon fixing a certain value upon the property showed a sufficient considera-
tion for the contract of shipment at the rate fixed. Galveston, H. & S. A. Ry. Co. V.
Sparks (Civ. App.) 162 S. W. 943.

A power of attorney from plaintiff to defendants to sell and convey his land, or any
part of it, authorizing them to subdivide it and lay out roads through it, they to be paid
a commission on sales, is binding on plaintiff, and cannot be canceled for want of con-
sideration, on defendants subdividing, laying out, and constructing roads, and proceeding
to make sales. Byers v. Chatfield (Civ. App.) 164 S. W. 415.

‘Where a note is taken as collateral security for a debt then created, the debt is suf-
ficient consideration to support the note. First Nat. Bank of Iowa City, Iowa, v. Hum-
phreys (Civ. App.) 166 S. W. 53. -

Under an agreement whereby plaintiff’s intestate was to have certain land upon the
happening of certain conditions, held, that his entry and making of improvements, rec-
ognized by defendant, imposed an obligation upon him to pay the purchase price and
furnished a consideration which made an executed binding contract. Lester v. Hutson
(Civ. App.) 167 S. W. 321.

Agreement after expiration of the time for performance of an agreement for an in-
terest in land, whereby the parties recognized the obligation of the first contract to pay
for and to convey the land, held supported by a consideration. Id.

Custody and control of convict given on execution and delivery of a convict bond held
a sufficient consideration for the bond as a common-law obligation, though it was invalid
as a convict bond. Harris v. Taylor County (Civ. App.) 173 S. W, 921.

A valid “consideration” is some right, interest, profit, or benefit accruing to one
party, or some forbearance, detriment, loss, or responsibility given, suffered, or under-
taken by the other. Keitt v. Gresham (Civ. App.) 174 S. W. 884,

Establishment of switch held sufficient consideration for an agreement that the rail-
road company should not be liable to the shipper for fires caused by locomotives on either
the switch or the main track. Talley v. Gulf, C. & S. F. Ry. Co. (Civ. App.) 176 S. W. 65.

In action for breach of an agreement by an irrigation company to supply water, parol
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agreement ancillary to original engagement held supported by consideration arising from
benefit to the promisee, though not mutual, to render such agreement binding and proper
to be shown in evidence. Lone Star Canal Co. v. Broussard (Civ. App.) 176 S. W. 649.

Defendant’s contention that the note sued on was given by him to plaintiff to use
to secure money to pay defendant an attorney fee, held not objectionable as presenting
matter not available as a legal defense or set-off to the note. O’Neil v. Gibson (Civ.
App.) 177 S. W. 183.

A valuable consideration for a promise may consist of a detriment to the promisee;
“detriment” meaning that the promisee has, in return for the promise, forborne some
legal right which he otherwise would have been entitled to exercise. Harp v. Hamilton
(Civ. App.) 177 S. W. 565.

A valuable consideration for a promise may consist of a benefit to the promisor;
“benefit’” meaning that the promisor has, in return for his promise, acquired some legal
right to which he would not otherwise have been entitled. Id.

Bill of lading for an interstate shipment, limiting the liability of the carrier to a
stated value, the shipper paying the lower of two rates, held binding on the shipper.
Texas & N. O. R. Co. v. Hancock (Civ. App.) 178 S. W. 654.

Release of building contractors’ surety by school district held supported by wvaluable
consideration and to defeat a recovery for the amount of a judgment against the dis-
trict. Rice Common School Dist. No. 2 v. Oil City Iron Works (Civ. App.) 180 S. W. 1121,

Where the grantee of realty paid the grantor $10 provided an annuity of $600 for her,
and agreed to render her personal services in caring for her as a daughter would her
mother, which she did until the grantor’s death, there was consideration for the convey-
ance. Feegles v. Slaughter (Civ. App.) 182 8. W. 10.

That defendants signed note without consideration at plaintiff payee’s request upon
his statement that he was hard pressed for money and their signature would enable him
to sell the note, which was given by principal maker in payment of account due, held not
to state defense. Magill v. McCamley (Civ. App.) 182 S. W. 22.

Under written contracts signed by the shipper, the transportation of the live stock
and of the shippers constituted a valuable consideration by the carrier rendering the con-
tract binding upon shipper. Turner v. Henderson (Civ. App.) 183 S. W. 51.

A payment of earnest money to mortgagor of cattle under a contract of sale, without
the knowledge of the mortgagee and not for its benefit, held not consideration for an
agreement to release the mortgage. Lee v. Clay, Robinson & Co. (Civ. App.) 185 S. W.
1061.

By a written instrument defendant agreed in consideration of $1 to convey, within
a fixed period, certain land to any one designated by plaintiff upon the payment of a
stated sum to defendant. Held, there was no lack of consideration, since that instrument
fixed the price to be paid. Houghtling v. Eubank (Civ. App.) 186 S. W. 364.

Under an instrument reciting a $1 consideration, whereby the defendant offers to sell
land at a certain price, but plaintiff does not agree to purchase, defendant can withdraw
such offer at any time prior to plaintiff’s acceptance thereof, although plaintiff tendered
defendant a $1 check upon the instrument’s execution. Id.

A contract for sale of land which was an ordinary.land sale contract providing for
earnest money, examination of title, and making title good or return of earnest money
held not lacking consideration. Bender v. Bender (Civ. App.) 187 8. W. 735.

Injured railroad employé, who gave road a release of liability in consideration “of an
order on the treasurer of said company for the sum of one dollar,” and failed to present
such order for payment, could not attack the release for lack of consideration. Pan-
handle & S. F. Ry. Co. v. Fitts (Civ. App.) 188 S. W. 528.

Under rule that purchaser for value without notice from agent intrusted with posses-
sion of property with authority to sell acquires good title as against principal, a purchas-
er’'s release of mortgage on piano executed by agent was a valuable consideration. Posey
v. Adam Schaaf Co. (Civ. App.) 189 S. W. 977,

There is no consideration for a wife’s signature to a deed to property which was not
the homestead and which the husband could convey without her signature. Earhart v.
Agnew (Civ. App.) 190 S. W. 1140.

The furnishing of a home and the otherwise maintaining of the owner of land during
his life is a sufficient consideration to support a conveyance of such land. City of Hous-
ton v. Ritchie (Civ. App.) 191 S. W. 362.

Where the organizer of a bank induced defendant to subscribe to its stock and exe-
cute his note, agreeing to purchase defendant’s stock, promising to pay defendant’s note
on request and to indemnify defendant against all loss, the organizer’s promises were
supported by sufficient consideration. Anderson v. First Nat. Bank (Civ. App.) 191 S.
W. 836.

6. Mutual promises.—Under an agreement whereby, in consideration that plaintiff
would obtain land at a low price, defendant was to convey an interest to plaintiff and
another when a certain amount was paid or sales of land and timber equaled that
amount, it was not essential to the validity of the contract or to plaintiff’s right to
specific performance that there should be reciprocal obligation or mutuality of remedy,
where plaintiff had performed his part by procuring the land at the price set. Johnson
v. Mansfield (Civ. App.) 166 S. W. 927.

A contract by defendants to grow onions and deliver them to plaintiff, who should
have the right to determine when and where they should be sold, for a commission, it
merely guaranteeing a certain price for fancy onions, but having the right to determine
whether any onions came up to the prescribed standard, is lacking in mutuality, and so
without consideration. Texas Produce Exchange v. Sorrell (Civ. App.) 168 S. W. 74.

A contract between an owner of oil lands and an oil company giving the company
the right to bore for oil, or to pay a quarterly rental, or to surrender the grant at any
time upon the payment of $5 to the owner, held a unilateral contract void for want of
mutuality; the $5 being merely a nominal consideration. Owens v. Corsicana Petroleum
Co. (Civ., App.) 169 S. W, 192.

An agreement to repurchase held a sufficient consideration to support a new contract,
though the buyer’'s debt was barred by limitations. Mahaney v. Lee (Civ. App.) 171 S.
W. 1093.
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Modification of a seller’s agreement as to acceptance of payment for cattle held sup-
ported by a consideration in the buyer’s agreement to stand the logs of all cattle that
might die during the night. Terrell, Atkins & Harvin v. Proctor (Civ. App.) 172 S. W.
996.

Traffic contract relating to railroads’ deliveries of cars on a siding at defendar}t’s
jumber yard held supported by the reciprocal promises of the parties. J. B. Farthing
Lumber Co. v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 178 S. W. 725.

Warranty executed by seller without knowledge and consent of buyers held to have
no binding effect. Bolt v. State Savings Bank of Manchester, Jowa (Civ. App.) 179 S.
W. 1119.

An agreement by a surety to pay a note in case the principal refuses to do so made
as an inducement to third persons to sign it is supported by a consideration. Clevenger
v. Commercial Guaranty State Bank (Civ. App.) 183 S. W. 65.

A contract by which plaintiff put a truck in defendant’s possession to use and pay
over half its income till paid for held enforceable by defendant so long as he complied
with it, though not binding him to continue to do so. Halff Co. v. Waugh (Civ. App.)
183 S. 'W. 839.

The contract is unilateral, and so terminable at will, where defendant agrees to fur-
nish, but plaintiffs do not agree to take, for a specified time. Mutual Film Corp. v. Mor-
ris & Daniel (Civ. App.) 184 S. W. 1060.

Where defendant contracted to buy all the veneer cut by plaintiff and plaintiff agreed
to turn over orders to defendant, a modification, requiring defendant to take only the
material it needed, held to rest upon mutual consideration. Tyler Box & Lumber Mig.
Co. v. City Nat. Bank of Paris (Civ. App.) 185 S. W. 352.

Conditional sale of billiard and pool tables for certain amount represented by notes
secured by chattel mortgage, to become the buyer’s property if he quit drinking and
lived with his wife, under which buyer paid part of notes and was performing the con-
tract, held not unenforceable for want of mutuality. Fire Ass’n of Philadelphia v. Perry
(Civ. App.) 185 S. W. 374. .

Where defendant, in suit to foreclose a vendor’s lien, undertook to sell the land for
benefit of himself and a codefendant, and procured at least one prospective purchaser,
his services in so doing relieved of its want of mutuality, if any, contract of codefendant
to buy the land at execution sale and sell to purchaser procured by defendant. Roberts
v. Anthony (Civ. App.) 185 S. W. 423.

Contract between defendant and codefendant in suit to foreclose vendor’s lien
whereby defendant was not to contest codefendant’s right to recover against him, ete.,
held not void for want of mutuality. Id.

Where there is no other consideration for a contract, the mutual promises must be
binding on both parties, but, where there is any other consideration, mutuality of obliga-
tion is not essential to the validity of the contract. Id.

An instrument, reciting a $1 consideration, whereby the defendant offers to sell land
at a certain price, but plaintiff does not agree to purchase, lacks mutuality, although
plaintiff tendered defendant a $1 check upon the instrument’s execution. Houghtling v.
Eubank (Civ. App.) 186 S. W. 364.

Contract for sale of land which was an ordinary land sale contract providing for
earnest money, examination of title, and making title good held not lacking in mutuality.
Bender v. Bender (Civ. App.) 187 S. W. 735.

If a contract for the sale of onion sets to be grown could be defeated by failure of
crops or destruction while being held, was unilateral, part performance by the buyer in
growing a crop and holding it for shipment, being that upon which mutuality depends,
relates back and makes contract good from the beginning. Texas Seed & Floral Co. v.
Chicago Set & Seed Co. (Civ. App.) 187 S. W. T47.

Contract, whereby defendant agreed to furnish gravel to plaintiff’s order, not to ex-
ceed 15 cars a day, made when defendant knew plaintiff’s customers, and that they would
probably require 15 cars per day, held not void for want of mutuality. Grand Prairie
Gravel Co. v. Joe B. Wills Co. (Civ. App.) 188 S. W. 680.

Contract obligating seller of land to erect pumping plant capable of supplying suffi-
cient water to irrigate, held not unilateral because it did not bind buyer to use any water
or to water any land. Roberts v. Abney (Civ. App.) 189 S. W. 1101.

Contract for an exchange of land, not signed by the plaintiff, held a unilateral con-
tract lacking in mutuality, so that plaintiff could not enforce specific performance there-
of. Clegg v. Brannan (Civ. App.) 190 S. W. 812,

Contract between organizer of bank and defendant, whom he induced to subscribe
for its stock, agreeing to purchase defendant’s stock and to pay defendant’s note, held
gotv‘xrmgnforceable for want of mutuality. Anderson v. First Nat. Bank (Civ. App.) 191

. . 836.

7. Property and rights therein.—A lease of land from a railroad company held not
to show conclusively that the lessee made no claim to the property in good faith, so that
her giving up of the property was no consideration for the railroad’s promise to convey
gths; property to her. Missouri, K. & T. Ry. Co. of Texas v. Edwards (Civ. App.) 176

. 'W. 60.

A consideration for defendant’s promise to organize a corporation and convey his pat-
ent rights to it cannot be the consideration for a subsequent promise to convey to plain-
tiffs an interest in the patent equivalent to the interest they, would have in the corpora-
tion. Davis v. Wynne (Civ. App.) 190 S. W. 510.

9. Rights under contracts—Release or abandonment of rights.—Defendant bank’s re-
lease of its claim against a third person who had presented a forged check signed by
plaintiff, upon receipt of plaintiff’s check in satisfaction of the claim, held a good consid-
eration for the check. Schofield v. Texas Bank & Trust Co. (Civ. App.) 175 S. W. 506.

Contract of suretyship on notes held to be supported by sufficient consideration, shown
by surety’s release from a former suretyship on a bond of the principal. Gulf Live Stock
Ins. Co. v. Love (Civ. App.) 181 S. W. 766.

A broker held not entitled to commissions until the contract of sale had been reduced
to writing, and so his agreement, made before the contract of sale was executed to de-
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mand commissions only in event of a consummated sale was supported by a considera-
tion. Crawford v. Woods (Civ. App.) 185 8. W. 667.

The rights of plaintiffs under a former contract cannot be the consideration for a
subsequent contract where there was no agreement to surrender those rights. Davis v.
Wynne (Civ. App.) 190 S. W. 510.

Where plaintiff and defendant entered into a contract to subdivide and sell lots at
a certain price and for a certain commission, the fact that the lands were not being sold
as rapidly as desired was a sufficient consideration for an oral modification of the writ-
ten contract in order to facilitate the sales. Ross v. Moore (Civ. App.) 191 8. W. 853.

The surrender of a claim against a third person is a valuable consideration for a
deed. Knox v. Gruhlkey (Civ. App.) 192 S. W. 334,

A contract may be rescinded by mutual agreement, consideration being relief from
obligation of contract. Taylor v. Wentworth & Curtis (Civ. App.) 193 S. W. 158.

10. Pre-existing liability.—The past consideration of the advancement of money to a
corporation of which defendant was a shareholder will not support a note of the share-
holder to the amount of the advancement. Witt v. Wilson (Civ. App.) 160 S. W. 309.

A surety or indorser who becomes such after the delivery of a note, in absence of
prior agreement or new consideration, is not liable, but if he becomes surety at the time
of renewal of the debt in consideration thereof he is liable. People’s State Bank v. Flem-
ing-Morton Co. (Civ. App.) 160 S. W. 648.

A previous debt, though barred by limitation, was a sufficient consideration for the
execution of a new note to the extent that it was given for such indebtedness. Helmke
v. Uecker (Civ. App.) 161 8. W. 17.

‘Where sureties executed a note to a bank to indemnify it for possible loss of moneys
advanced to H. during the year 1908, and there was no loss, held, that there was no con-
sideration for a renewal note executed by them covering a past indebtedness of H, to the
bank. First Nat. Bank v. Hix (Civ. App.) 164 S. W. 1035.

Indebtedness is a sufficient consideration for the transfer of a note. Daniel v. Spaeth
(Civ. App.) 168 S. W. 509.

Where a promoter of defendant lumber company purchased intervener’s stock in an-
other company agreeing to protect him against liability on such company’s obligations
in return for his release of an option on land so that the owner might convey to defend-
ant company, a subsequent contract by defendant embracing the terms of the promoter’s
contract was supported by a consideration. Weathersby v. Texas & Ohio Lumber Co.
(Sup.) 180 8. W. 735.

11. Compromise and settlement.—A compromise of a claim made in good faith, and
with reasonable grounds, is a good consideration for a promise, though the claim in fact
could not be enforced in court. Missouri, K. & T. Ry. Co. of Texas v. Edwards (Civ. App.)
176 S. W. 60.

Agreement by claimant of property levied on under execution to pay the judgments
by delivery of the property levied on, at an agreed price, held not without consideration.
Grisham v. Ward (Civ. App.) 179 S. W. 893.

Dock company and cotton company, before concluding agreement for diversion of cot-
ton shipment from Port Aransas to Galveston, had right to provide that dock company
should pay cotton company freight differential on account of the dock company’'s breach
of original contract for shipment from Port Aransas by diverting to Galveston. Aransas
Pass Channel & Dock Co. v. Southern Products Co. (Civ. App.) 185 S. W. 916.

The compromise of an amount due a road contractor is sufficient consideration to
support an accord and satisfaction. Clopton v. Caldwell !County (Civ. App.) 187 S. W. 400,

13. Forbearance—Extension of time of payment.—Where defendant K., having in-
dorsed a note as surety after its delivery without a new consideration, consented to an
extension of time of payment, such extension constituted a sufficient consideration for
his indorsement and rendered him liable thereon. People’s State Bank v. Fleming-Mor-
ton Co. (Civ. App.) 160 S. W. 648.

Where a usurious loan had already been discharged, the payments more than equal-
ing the principal, an agreement to release all rights of action for usury, made in con-
sideration of an extension, was without consideration and was no defense. Cotton V.
Beatty (Civ. App.) 162 S. W, 1007.

Where maker did not agree to forego his right to pay off a note, and did not execute
an extension agreement prepared by the payee, there was no consideration for the ex-
tension agreement. Lipscomb v. Walker (Civ. App.) 176 S. W. 449,

A creditor’s extension of the payment of a past-due indebtedness from a corporation
upon receiving its 60 and 90 day notes would support a contract of suretyship evidenced by
the indorsement of its president. Bonner Oil Co. v. Gaines (Civ. App.) 179 S. W. 686.

Where a corporation owed a debt upon open account, due and unpaid, an extension of
time for payment thereof upon execution of notes by the corporation and its president in-
dividually was sufficient consideration to support the suretyship of the president. Bon-
ner Oil Co. v. Gaines (Sup.) 191 S. W. 552.

14, —— Forbearance to sue or defend.—A promise by a purchaser of merchandise
from a dealer indebted to the seller of the merchandise to pay the debt if the dealer did
not do so, made in consideration of the seller forbearing to attach the merchandise, was
supported by a sufficient consideration. Williams v. City Nat. Bank (Civ. App.) 166 S.
W. 130.

A creditor’s agreement to withhold suit against his debtor, followed by actual for-
bearance, held a good consideration to support a third party’s promise to pay the debt,
although no definite time of extension was expressly agreed on. Enterprise Trading Co.
v. Bank of Crowell (Civ. App.) 167 S. W. 296.

Note to payee bank, covering overdue interest on vendor’s lien notes, for which the
bank promised to forbear to sue on the vendor’s lien notes, held supported by considera-
tion. Ramsey v. Farmers’ & Citizens’ Savings Bank (Civ. App.) 177 S. W. 209.

16, -—-— Existence or validity of right or remedy.—Agreement of defendant, in suit
to foreclose vendor's lien, to waive service, not to contest codefendant’s right to judg-
ment against him, and not to bid on property when sold, was insufficient consideration,
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where defendant had no defense, for codefendant’s agreement to bid in property for sale
to discharge parties’ liabilities. Roberts v. Anthony (Civ. App.) 185 S. W. 423.

17. Benefit to third person.—A note given by shareholders who were not respo.nsib!e
for a corporation’s debts to reimburse another for moneys advanced the corporation is
void for want of consideration. Witt v. Wilson (Civ. App.) 160 S. W. 309.

18. Performance of legal obligation.—It is sufficient consideration for a stranger’s
indorsement of a note, without which the purchaser would not take it, that, from the
proceeds of the sale, he was to be and was paid what the payee of the note owed him.
Farmers’' & Merchants’ State Bank v. Falvey (Civ. App.) 175 S. W. 833.

That a carrier of live stock furnished free transportation to the shipper as a care-
taker is not consideration rendering binding a contract contained in a subsequently sign-
ed bill of lading waiving damages for failure to furnish cars as orally agreed. Pecos &
N. T. Ry. Co. v. Stinson (Civ. App.) 181 S. W. 526.

Agreement by lessor to accept sum less than face of rent notes in consideration of
lessee’s surrendering possession at fixed time is unenforceable, where by terms of lease,
lessee was bound to surrender possession at that time. Boerger v. Vandegrift (Civ. App.)
188 S. W. 948.

18!,. Evidence.—In an action on chattel mortgage notes, evidence held to sustain a
finding that the notes were supported by a consideration. Trabue v. Guaranty State Bank
(Civ. App.) 173 8. W. 612,

Testimony that plaintiff hired a hack from defendant held sufficient to show payment
of consideration and render defendant liable for the loss of baggage in transit. Carter-
Mullaly Transfer Co. v. Angell (Civ. App.) 181 S. W. 237.

20. Unenforceable or illegal consideration—Violation of statute or ordinance.—Where
a corporation sold all its stock to S. & Co., who employed R. to resell, and R. sold stock
to defendant, receiving a note to S. & Co. for a part of the price, and another note for the
balance, representing commissions, the latter note was not invalid as violating a stat-
ute prohibiting the corporation to sell stock except for money paid, labor done, or prop-
erty actually received. Scheffel v. Smith (Civ. App.) 169 S. W. 1131,

A lease of space for a fruit stand outside a store, providing that if the occupation of
the space be contrary to ordinance, then the lessee shall have space inside, is not illegal,
though an ordinance is passed forbidding the erection of such stand on the sidewalk.
‘Wicks v. Comves (Civ. App.) 171 S. W. 774.

When an act is prohibited by fundamental law or by statute as a means for protect-
ing the public from fraud in contracts or to promote public policy, all contracts in viola-
tion thereof are void. Republic Trust Co. v. Taylor (Civ. App.) 184 S. W. 772.

Plaintiff entering into an insurance contract whereby he was to receive the benefits
of a rebate offered in violation of Vernon's Sayles’ Ann. Civ. St. 1914, arts. 4897, 4554,
while the contract was executory, might recover the premiums paid thereunder. Federal
Life Ins. Co. v. Hoskins (Civ. App.) 185 S. W. 607.

There is no merit in contention that consideration for special conditions of shipping
contract was invalid, as making lesser rates contrary to schedules approved by the In-
terstate Commerce Commission, in the absence of evidence that the rate was not one
of two rates approved by the Commission. Betka v. Houston & T. C. R. Co. (Civ. App.)
189 S. W. b32. )

‘Where realty or personalty has been acquired by means of contract forbidden by Con-
stitution or statute, or otherwise unauthorized, vendor may recover specific proper'y,
where clearly identifiable, by return of anything he may have received by virtue of con-
tract of sale. City of Ft. Worth v. Reynolds (Civ. App.) 190 S. W. 501.

The head of a faction in a foreign state cannot recover money, intrusted to an agent
tc buy arms in the United States in violation of law and contrary to the President’s proc-
lamation, from a secret service officer, to whom the agent delivered it, as the courts will
not enforce agreements made in violation of law, or relieve the parties thereto. Car-
ranza v. Hicks (Civ. App.) 190 S. W. 540.

In an action by the head of a faction in a foreign state to recover money intrusted to
an agent to buy arms in violation of law and contrary to the President’s proclamation,
and turned over to a secret service officer, declarations of the agent held not to show
plaintiff’s right to the money and to be inadmissible. Id.

21. Public policy in general.—A contract binding plaintiff to pool his stock in
a newspaper corporation with the stock of defendant, under conditions that the parties
and a third person will settle all differences, held contrdry to public policy under Ver-
non’s Sayles’ Ann. Civ, St. 1914, arts. 1154, 1169. Funkhouser v. 'Capps (Civ. App.) 174 S.
W. 897,

An agreement by a thrasher, after looking over a farmer’s wheat ricks, that he would
give the farmer 4,350 bushels of wheat therefor, the thrasher to retain any excess thrash-
ed therefrom and to make good to the farmer any deficiency necessary to make up the 4,-
350 bushels, was unenforceable as a ‘‘wagering contract.” Comer v. Powell (Civ. App.)
189 8. W. 88.

Contract for sale of cotton, held wagering contract which could be so declared by
court, regardless of ambiguity due to terms peculiar to cotton trade. Wolfe v. Andrews
(Civ. App.) 192 S. W. 266.

All contracts induced by fraud or deceit are not thereby void, unless tending to in-
jure public service. Varn v. Gonzales (Civ. App.) 193 S. W. 1132.

“Public policy” is determined by the spirit of the Constitution or law of the state
where contract is made or contrary to public’ morals or illegal from any cause which
equity will not enforce. Id.

22, —— Immorality.—Where an agreement contemplated unlawful use of property
sold in a bawdyhouse, title being retained in the seller pending payment, the contract was
for an illegal object, and payment of installments due and unpaid could not be enforced.
Hayes v. G. A. Stowers Furniture Co. (Civ. App.) 180 8. W. 149,

Evidence that grantor, owning lots in sections devoted to houses of prostitution, con-
‘structed and sold houses to persons likely to use them for immoral purposes, held suffi-
cient to show sale for immoral purposes. Hall v. Edwards (Civ. App.) 194 S. W. 674.
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23, —— Inducing fraud.—A contract binding a carrier of cattle transported for sale
at destination to transport them with such speed as to require but one feeding and watering
en route, so as to make the cattle in such condition at destination that they will inflate
themselves with water and increase their weight when offered for sale, is void as in fraud
of tnhe rights of buyers, and cannot be made the basis for damages because breached.
St. Louis, I. M. & 8. Ry. Co. v. West Bros. (Civ, App.) 159 S. W. 142.

A contract having for its object the practice of fraud upon a third party to take ad-
vantage of confidential relations is void. Varn v. Gonzales (Civ. App.) 193 S. W. 1132.

25. —— Prevention of competition.—An agreement that one of the parties should
purchase property at a judicial sale and sell it to the other, which was not intended to
stifle competition or prevent the property bringing a fair price, does not invalidate the
sale. Evans v. Carter (Civ. App.) 176 S. W. 749.

27. Affecting appointment to or emoluments of office.—A contract agreeing to
pay money or other valuable thing to a testamentary trustee in consideration of his re-
nunciation is void, being contra bonos mores. Lednum v. Dallas Trust & Savings Bank
(Civ. App.) 192 5. W, 1127,

Evidence of an agreement of renunciation by testamentary trustees examined, and
held not contra bonos mores, the trustees receiving no personal advantage, but surren-
dering in order that estate might be administered according to will. Id.

28, —— Ousting jurisdiction of courts and obstruction of justice.—A stipulation in
a contract of sale fixing a venue of any suit growing out of it is valid. Texas Moline
Plow Co. v. Biggerstaff (Civ. App.) 185 S. W. 341.

A by-law of a fraternal beneficiary society declaring that a. member’s disappearance
should be no evidence of his death, and that the by-law should be construed as a waiver
of any statute, etc., thereon, held invalid, as a stipulation as to the admission of evi-
dence ousting the court of its jurisdiction. Sovereign Camp of Woodmen of the World v.
Robinson (Civ. App.) 187 8. W. 215.

29, —— Compounding offenses.—An agreement by a creditor who had charged the
debtor with crime to receive the amount of the debt and stop prosecution would be illegal
and void. Western Union Telegraph Co. v. Smith (Civ. App.) 179 S. W. 548.

32, —— Effect of partial illegality..—The whole consideration of the contract is void
if any part thereof is illegal, and it is immaterial whether the illegality consists in a vio-
lation of statute or of the common law. Lloyd v. Robinson (Civ. App.) 160 S. W. 128.

A contract, illegal in part, may be specifically enforced if the illegal part is severable,
but not if the contract is entire. Wicks v. Comves (Civ. App.) 171 S. W. 774.

Invalidity of a contract for the control of a corporation held to render invalid a pro-
vision for the sale and purchase of stock. Funkhouser v. Capps (Civ. App.) 174 S. W. 897.

‘The rule that where the lawful part of a contract can be separated from the balance
the unlawful part will be rejected does not apply where the consideration entering into the
valid part is tainted with the illegality. Id.

If any part of consideration in a contract is illegal and not severable, the whole con-
sideration is void, whether the illegality arises from statute or common law. Prudential
Life Ins. Co. of Texas v. Pearson (Civ. App.) 188 S. W, 513.

An agreement for resumption of marital rights as part of the consideration for a deed,
made by a husband to a wife, was void and rendered whole contract, including an agree-
ment for ratification of a prior deed, illegal. McKay v. McKay (Civ. App.) 189 S. W. 520.

33. Relief to parties.—The mere knowledge that money was to be used by the
borrower for an illegal purpose will not, without some act in furtherance thereof, defeat
the lender’s right to recover. Futch v. Sanger (Civ. App.) 163 S. W. 597.

The court will not enforce an illegal contract, whether the illegality is malum in se
or merely malum prohibitum. Bishop v. Japhet (Civ. App.) 171 S. 'W. 499.

Where plaintiff gave her check to defendant bank in consideration of its release of
its claim against a third person, the law would not aid plaintiff to recover back the
amount if the check was given to carry out an agreement to compound felony. Scho-
field v. Texas Bank & Trust 'Co. (Civ. App.) 175 S. W. 506.

A note, the consideration of which is illegal, cannot be enforced as between the par-
ties. Sturdevant v. Falvey (Civ. App.) 176 S. W. 908.

If a contract is void for any reason, it is immaterial as to the ground rendering it
void, as it cannot be enforced in any event. Varn v. Gonzales (Civ. App.) 193 S. W. 1132,

Where an illegal contract has been fully executed by the parties, the courts will rec-
ognize the rights and titles resulting therefrom, where the suit is not to enforce the con-
tract itself. Hall v. Edwards (Civ. App.) 194 S. W. 674.

The courts will not assist in the furtherance of an illegal contract, and it is imma-
terial that the illegality does not appear upon the face of the contract. Id.

34, —— Relief to partles not in pari delicto.—~Where a conveyance is executed un-
der circumstances showing both parties in delicto, but one less guilty than the other, as
where he has a mere knowledge of the fact that the property is to be put to an illegal
use, without furthering such use, equity will relieve him even to the setting aside of the
conveyance. Futch v. Sanger (Civ. App.) 163 S. W. 597.

Plaintiff who on defendant’s false representations that a proposed contract had been
held legal by the courts, entered into it, and who received no benefit therefrom and aban-
doned it when he found it was illegal, was not in pari delicto and could rescind and can-
cel the note given to defendant. Coons v. Lain (Civ., App.) 168 S. W. 981,

Where plaintiff, under an illegal contract, procured the ostensible sale of a liquor busi-
ness to defendant, intending to own it himself and on his repudiation of the contract sued
defendant, who by a cross-action claimed title, the court properly refused to render judg-
ment for plaintiff, but erred in refusing to render judgment for defendant sustaining his
title and on a sequestration bond. Bishop v. Japhet (Civ. App.) 171 8. W. 499.

35. —— Further or subsequent agreement.—Where defendant purchased property
for immoral purposes, sale on foreclosure of trust deed was not an independent transac-
tion, so as to make the sale valid. Hall v. Edwards (Civ. App.) 194 S. W. 674.

36. Falilure of consideration.—Shortage in acreage of land and misrepresentation by
the vendor or his broker as to the quantity of land sold held not a partial failure of con-
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sideration for notes given by the vendee direct to a loan company, Whicl} advanced the
amount specified therein, which was paid to the vendor as a part of the price. Roberts V.
Prather (Civ. App.) 1568 8. W. 789. .

Where an agent of an insurance company who accepted a premium note.falled to pay
the amount of the premium to the company, as he agreed, on account of which the pphcy
was canceled, the consideration for the note had failed, and the maker can recover judg-
ment against the agent in an action against him and the payee by an indorsee of the
note. Newman v. Tarwater (Civ. App.) 159 S. W. 495, .

If stock was sold transferable to the purchaser only upon payment of his note, the
refusal to deliver the stock would not constitute a failure of consideration of the note un-
less the seller had received payment of the note. 'Cowboy State Bank & Trust Co. V.
Guinn (Civ. App.) 160 S. 'W. 1103.

Where an agent negotiated for his principal the sale of a worthless note for lland, tpe
grantor could recover the land for failure of consideration. Rutherford v. White (Civ.
App.) 174 8. W. 930. ,

Where an assignment of moneys due one party was made under the other' party’s
agreement to extend the time on a mortgage, but no extension was made, thg assignment
was without consideration. First State Bank of Aransas Pass v. Fuson (Civ. App.) 186
S. W. 1042,

Art. 590. [315] [273] Liability of drawer, etc., fixed by protest.

In general.—An indorser’s liability is conditioned upon default of the maker, and up-
on the holder fixing such liability by suit against the maker before the first term of court,
under art. 579, or by protest according to this article, so that a petition in an action
against an indorser was insufficient for not showing that his liability had been so fixed.
Dunn v. Townsend (Civ. App.) 163 S. W. 312.

Waiver of protest.—A provision of a note that each surety and indorser waived no-
tice, protest, and presentation for payment fixed the liability of an indorser upon nonpay-
ment, without protest, as effectually as a protest would have done. Central Bank & Trust
Co. of Houston v. Hill (Civ. App.) 160 S. W. 1099.

Art. 593. [318] [276] Days of grace allowed on all bills and notes.

Days of grace.—A bill payable on demand is suable at once, without grace, while a
bill payable at sight is entitled to grace. Waggoner Banking Co. v. Gray County State
Bank (Civ. App.) 165 S. W. 922,

Art. 593a. Notes and liens for patent rights.—That all notes and
liens given for a patent right consideration or patent right territory
shall state on their face that the same were given for a patent right.
[Act March 22, 1915, ch. 76, § 1.]

Explanatory.—Act took effect 90 days after March 20, 1915, the date of the adjourn-
ment of the legislature,

Art. 593b. Same; notice to subsequent purchasers.—The aforesaid
statement on the face of said notes or liens shall be notice to all subse-
quent purchasers of said notes or liens of all equities existing between
the parties to the original transaction, and the same shall be subject to all
defenses against subsequent owners and holders, that they would, if the
same had remained in the hands of the original owner. [Id., § 2.]

Explanatory.—Sec. 3 makes it a misdemeanor to take a note for a patent or patent

right territory without complying with the act, and is set forth in Vernon’s Pen. Code
1916 as art. 999zzzz.

DECISIONS RELATING TO SUBJECT IN GENERAL

3. Execution and delivery.—A contract signed by ‘M. & B. agents of the estate of
B. O’Connor, authorized by E. O. Tenison,’”” which recited that there was received of C.
a certain sum in payment of a lot, would not bind John F. O’Connor in the absence of
proof that the contract was authorized to be signed for him. O’Connor v. Camp (Civ.
App.) 158 S. W. 203.

Where an escrow agreement provided for the delivery of vendors’ lien notes on the
final determination of litigation concerning the land in question, such final determination
meant a final settling of the rights of the parties beyond appeal, and was not satisfled by
dismissal of the action by consent of the parties. Hanby v. First Nat. Bank (Civ. App.)
163 S. W. 415.

A written contract is not completed until signed or accepted and acted upon by the
party not signing. Benson v. Ashford (Civ. App.) 189 S. W. 1093.

. 5. Designation of parties.—-No one is chargeable on a note unless his name appears
%3 a party to it in some relation. Adams v. First Nat. Bank of Waco (Civ. App.) 178 S.
. 993.

The holder of notes executed alone by a partner for land, the deed to which ran to
him alone, though the circumstances were such as to constitute him a trustee for his un-
named partner, could not recover thereon against such unnamed partner. Manley v.
Noblitt (Civ. App.) 180 S. W. 1154,

6. Designation of amount.—The marginal figures in the corner of a note are not
a part thereof, and where a difference exists between them and the sum stated in the
bedy of the note, the latter controls. Washington County State Bank v. Central Bank
& Trust Co. of Houston (Civ. App.) 168 S. W. 456.

9. Acceptance.—A bhill payable on demand is due and suable at once while a bill
payable at sight must be presented for acceptance before it can be enforced against par-
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ties collaterally liable. Waggoner Banking Co. v. Gray County State Bank (Civ. App.)
166 S. W. 922,

The drawee of an order held not to have accepted the order by the words, ‘“the
order shall have our attention’” at an uncertain time. H. J. Murrell & Co. v. Edwards
(Civ. App.) 179 S. W. 532.

10. Effect.—Where drafts were presented to and accepted by defendant, there
was a primary contract between him and owner of drafts, and he became absolutely
liable, regardless of question whether or not payee in drafts was alive or dead when
they were drawn. Bloch v. Rio Grande Valley Bank & Trust Co. (Civ. App.) 190 S.
W. 541,

12. Validity.—In a suit on a bond evidence held to sustain a verdict that the obligor
notified the obligee he would not be bound unless the signatures of others were procur-
ed. Francis v. Cornelius (Civ. App.) 173 S. W. 947,

The court will cancel notes secured by mortgage given for stock subsequently issued
by a corporation in violation of law. General Bonding & Casualty Ins. Co. v. Mosely
(Civ. App.) 174 S. W. 1031.

If the promise of defendant’s agents to loan plaintiff money was part of the agree-
ment when plaintiff signed a stock subscription contract, he should have sought refor-
mation, and cannot maintain suit to cancel the contract. Commonwealth Bonding &
Casualty Ins. Co. v. Barrington (Civ. App.) 180 S. W. 936.

In an action on a note against administrator of maker, where defense was that note
was given as consideration for a fraudulent sale of plaintiff’s stock of goods, without in-
tent it should be paid, evidence held to support a verdict for defendant. Powell v. Er-
win (Civ. App.) 189 8. W. 563.

Notes held valid, though effort to create lien on homestead for entire debt was in-
effectual because part of debt was for something’ for which homestead could not be in-
cumbered. M. Kangerga & Bro. v. Willard (Civ. App.) 191 8. W. 195.

13. Fraud, duress and mistake.—In an action upon a check given by defendant
to pay for repairs to his automobile, where plaintiffs by unlawfully withholding posses-
sion of the machine compelled the giving of a check for a larger amount than that which
was really due, their good faith in enforcing a claim, in fact improper, will not affect
defendant’s right to set up duress as a defense. Caldwell v. Auto Sales & Supply Co.
(Civ. App.) 158 S. W. 1030.

Statement of payee’s agent that notes were payable at P. with no effort to conceal
the fact that they provided for payment at H. if not paid at maturity ‘held not to con-
stitute fraud in obtaining the execution of the notes. Newman v. Buffalo Pitts Co.
(Civ. App.) 160 S. W. 657.

That notes were procured by payee’s agent by misrepresentations concerning a
matter in which the payee was not interested held a defense to the notes in the hands
of the payee. Bankers’ Trust Co. v. Franks (Civ. App.) 178 S. W. 602.

Testimony of woman seeking cancellation of note to bank for fraud held open to a
construction rendering her agreement with the cashier of the bank not fraudulent as to
the bank so as to defeat relief. Lockney State Bank v. Damron (Civ. App.) 17% S. W.
552.

Cashier’s misrepresentation to maker of note to bank as to its amount that he was
also a party and would stand between her and all danger held sufficient ground for
a. cancellation. Id.

Purchaser sued on note for purchase price held entitled to rely upon misrepresen-
tations as a defense, not on the theory of fraud and deceit, but because they were
warranties. Bolt v. State Savings Bank of Manchester, Towa (Civ. App.) 179 8. W. 1119.

Instrument will not be set aside for mistake of one of the parties unless superin-
duced by fraud of other. Yantis v. Jones (Civ. App.) 184 8. W. 572.

Hvidence in a suit on a note detached from a written contract or order executed by
defendant and plaintiff’s assignor, held to sustain finding that contract or order had been
obtained from defendant for fraudulent purpose of realizing on it by transfer to third par-
ty. Landon v. Halcomb (Civ. App.) 184 S. W. 1098.

In bank’s suit on note for $150, wherein defendants claimed they had been defrauded,
when one of them borrowed $125, into signing the note, evidence held sufficient to
support judgment for defendants. Farmers’ & Citizens' Sav. Bank v. Smith (Civ. App.)
188 S. W. 1026.

In bank’s suit on note, evidence held insufficient to sustain finding that a defendant
obtained possession of note sued on from another defendant by means of fraudulent rep-
resentations of such character as to amount to a fraudulent taking of the note without
consideration. Guaranty State Bank v. Bland (Civ. App.) 189 S. W. 546.

14. Alteration.—Erasure of the name of a surety from a supersedeas bond by a
stranger held not to affect the legality of the instrument. Rushing v. Citizens’ Nat. Bank
of Plainview (Civ. App.) 160 S. W. 337.

If, after signing, a bill of lading was altered by adding the words ‘“charges guaran-
teed,” the alteration was material and would not bind the consignor. Chicago, R. I. &
G. Ry. Co. v. Floyd (Civ. App.) 161 S. W. 954, .

Since a payee who makes a special indorsement of a note, and afterwards becomes
its owner, may strike out his own and subsequent indorsements, and sue thereon in his
own name, his erasure of his own indorsement is not such an alteration as to release the
maker. Smalley v. Vinton (Civ. App.) 164 8. W. 918.

Alteration of a note by changing the indorsement, by permission, after suit had be-
gun, held error. Smith v. Cooley (Civ. App.) 164 S. W. 1050.

A change of a purported indorsement on the back of a note, originally indorsed
thereon without authority, would not be an alteration of a contract. Roberds v. Lan-
ey (Civ. App.) 165 S. W. 114.

The insertion of the words ‘‘or bearer” following the name of the payee was not a
miaterial alteration. Douglass v. Lockhart (Civ. App.) 168 S. W. 382.

Detaching of note for price of piano from order for the piano as authorized in the
ov;delrogléeld not an alteration of the contract. Harrison v. Hunter (Civ. App.) 168 S.
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An alteration of a stock subscription contract with respect to the number of shares
and amount of capital stock subscribed for, releases the subscribers. Bohn v. Burton-
Lingo Co. (Civ. App.) 176 S. W. 173.

The rule that where the instrument has been altered, recovery may be had on the
original instrument applies only where the alteration has been without fraudulent in-
tent. Id.

Change in personality, number, or relation of parties to instrument, without consent
of the opposite party, held to avoid it, even in the hands of an innocent purchaser. Bolt
v. State Savings Bank of Manchester, Iowa (Civ. App.) 179 S. W. 1119.

Where a note was attached without line or perforation to a conditional contract of
sale, its subsequent detachment and negotiation was an alteration avoiding the note
in the hands of an innocent purchaser for value. Spencer v. Tripplett (Civ. App.) 184
S. W. 712. .

Where the plaintiff’s assignor and defendant, parties to a contract or order with a
note attached, intended and understcod that the note was not to be detached, its detach-
ment for the purpose of negotiations was a material ‘“‘alteration’” of the note. Landon
v. Halcomb (Civ. App.) 184 S. "W. 1098.

Bank’s innocent alteration of due date of note, pursuant to agreement with signatory,
held to have destroyed instrument as an obligation, despite stipulation whereby par-
ties secondarily liable waived presentment, etc., and agreed that, if note was extended
as to principal, their liability would not be affected. Caldwell Nat. Bank v. Reep (Civ.
App.) 188 S. W. 507.

While a material, though innocent, alteration of a note, destroys it as an obliga-
tion, and as a premise for recovery, under appropriate conditions recovery may be
had on the original consideration. Id.

Where a note recited it was payment on numbered contract, erasure of number
was a material alteration which would defeat action. Metropolitan Nat. Bank v. Van-
derpool (Civ. App.) 192 S. W. 589,

Change in contract of guaranty effected by a stranger to the instrument did not de-
feat recovery upon the contract as actually made. Goodman v. W. S. Peck & Co. (Civ.
App.) 192 S. 'W. 785.

In suit on contract of guaranty, evidence held to justify trial court’s finding that
change in contract was in defendant’s handwriting. Id.

15. Erasures before signing.—Where a printed statement in a contract is writ-
ten over, varying its terms, the one accepting the contract must be held to have under-
stood the significance of the change, and failure of his agent to communicate it would
not provide him with a defense. American Mfg. Co. v. O. C. Frey Hardware Co. (Civ.
App.) 180 S. W. 956.

Evidence held to show that interlineations in a contract were made by the defend-
ant, who denied it, and were of date concurrent with the contract. Lester v. Hutson
(Civ. App.) 184 S. W. 268.

16. Indorsement and transfer in general.—In action on a premium note transferred
by an insurance company to its soliciting agent in consideration of his paying the cost of
term insurance, after the note had been dishonored, evidence held to warrant a finding
that the writing of the words “with recourse” following the entire indorsement in blank
was a mistake. Security Trust & Life Ins. Co. v. Stuart (Civ. App.) 163 S. W. 396.

In an action on a note, evidence held to support a finding that the payee did not
authorize its indorsement in her name by a third person. Sloan v. Gilmore (Civ. App.)
167 S. W. 1089.

The mere fact that the payee of a note is such in a fiduciary capacity does not in-
capacitate him to transfer it. Baker v. Brown (Civ. App.) 186 S. W. 813.

It is not essential to validity of transfer of a note by the payee that the maker agree
to or direct the transfer. Id.

An indorsement of a note by an agent in his own name does not bind the princi-
pal. Borschow v. Wilson (Civ. App.) 190 S. W. 202.

In a suit on a note payable to maker and indorsed in maker’'s name, evidence held
to support a finding that maker executed indorsement. Amthon v. First State Bank of
Uvalde (Civ. App.) 194 8. W. 1019.

18. Title and rights acquired by purchase or payment.—A note and a trust deed
given to secure it are so blended and merged into each other that an assignment or
transfer of the note carries with it the mortgage lien. Ward v. San Antonio Life Ins.
Co. (Civ. App.) 164 S. W. 1043.

19. Liability on indorsement.—The indorsement of a note by a stranger for a con-
sideration, on the sale thereof, carries with it ‘his warranty of its genuineness, making
him liable to the purchaser, even if the note is void as to the maker. Farmers’ & Mer-
chants’ State Bank v. Falvey (Civ. App.) 176 S. W. 833.

In an action on a note which defendants indorsed before negotiation, evidence held to
warrant a finding that they were primarily liable. Hill & Meredith v. First State
Bank of Hillshoro (Civ. App.) 181 S. W. 219.

An insurance company, which issued its stock, contravening Constitution and stat-
ute, for a note, and indorsed bhefore maturity to a third person as part consideration
for property transferred, was liable to the third person on its indorsement. Prudential
Life Ins. Co. of Texas v. Smyer (Civ. App.) 183 S. W. 825,

An indorser cannot escape liability by showing that he had an understanding that
his indorsement was to be without recourse on him, that he was ignorant of the legal
effect of signing his name on the back of the note, and that he was told that signing
his name was only a formal matter necessary to transfer. Barger v. Brubaker (Civ.
App.) 187 S. W. 1025.

The indorser of a note, being only secondarily liable, cannot be held until a wvalid
obligation is established against the maker. Hackney Mfg. Co. v. Celum (Civ. App.)
189 S. W. 988.

If one not having an assignable interest in promissory notes joined in an indorse-
ment for purpose of assignment alone, his liability would have been that of a surety
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or guarantor, and not that of an ordinary indorser. Borschow v. Wilson (Civ. App.) 190
S. 'W. 202.

20. Compelling resort to security.—Where note and mortgage were given and
payee indorsed note, by such indorsement he impliedly agreed that he was satisfled
with transaction, and indorsee could accept the security as tendered and rely on indorse-
ment, on which he could recover; though the security was lost owing to failure to record
miortgage. Nunn v. Smith (Civ. App.) 194 S. W. 406.

22, Indorsement without recourse.—A holder of notes indorsed without recourse can-
not recover against his indorser on the notes, though he was induced by fraud to pur-
chase them, but his remedy is by rescission of the contract and recovery of the price
or by action for damages for fraud. Doolen v. Hulsey (Civ. App.) 192 S. W. 364.

23. Discharge of indorser.—Where a note was obtained by fraudulent representation
without consideration and plaintiff was not a bona fide holder without notice, releasing
the maker from liability, an indorser was also released. Wills v. Tyer (Civ. App.) 186
S. W. 862.

26. Indorsement in blank.—A note payable to maker’s order, when indorsed in blank,
becomes, in legal effect, a note payable to bearer. Kanaman v. Gahagan (Civ. App.) 185
S. W. 619.

27. Liability of guarantor.—On a guaranty of the collection of certain assets of
a bank, time not being of the essence, the guarantors were not relieved from liability
because the uncollected paper was not delivered to an attorney for suit within 30 days
after maturity as provided for. Young v. Bank of Mijami (Civ. App.) 161 S. W. 436.

‘Where a note and contract of guaranty showed that defendant was liable on the
note only as guarantor, the substitution as principal payor of the note of an insolvent
corporation for the original payor, which was seclvent, released the guarantor. May v.
Waniger (Civ. App.) 164 S. 'W. 1108.

Where defendant’'s guaranty of certain drafts drawn on a grain company was sub-
ject to presentation of drafts, with bills of lading attached, direct to defendant for pay-
ment, the conditions were not waived by a course of transmission direct to the grain
company, disregarding defendant, so as to make it liable for a draft so presented and re-
fused by the drawee, without bill of lading attached. Waggoner Banking Co. v. Gray
County State Bank (Civ. App.) 165 S. W. 922.

A written guaranty of payment for merchandise limited in amount held a contin-
uing one which rendered the guarantors liable, though the principal had paid more than
the amount limited. Woelfel v. Rotan Grocery Co. (Civ. App.) 184 S. W. 803.

The liability under a guaranty will be construed as continuing when it is evident the
object was to give a standing credit to the principal debtor to be used from time to
time. Id.

28Y,. Construction In general.—A contract will be construed most strictly against
the one who wrote it. St. Louis, B. & M. Ry. Co. v. Hicks (Civ. App.) 158 S. W. 192;
Western Assur. Co. v. Hillyer-Deutsch-Jarratt Co. (Civ. App.) 167 S. W. 816.

A contract should be construed as a whole. Sparkman v. Davenport (Civ. App.)
160 S. W. 410; Riggins v. Post (Civ. App.) 172 S. W. 210; Broocks v. Moss (Civ. App.)
175 8. W. 791; Taylor v. First State Bank of Hawley (Civ. App.) 178 S. W. 35.

In construing written instruments effect must be given to every clause if possible,
and in determining whether apparently contradictory provisions can be harmonized,
the entire instrument should be looked to in the light of the surrounding circumstances.
Thompson v. Waits (Civ. App.) 159 S. W. 82.

Where two purposes or intents may be inferred from the language of a written in-
strument, and the main purpose clearly appears, it will control, but this merely means
that where the language is susceptible of two meanings, that will be adopted which does
not contradict the main purpose, as evident on the face of the instrument. Id.

Where the language of a written instrument admits of but one meaning, and the
different clauses are plainly contradictory, they mutually destroy each other and ren-
der the instrument void. Id.

Courts should hesitate to change by implication the terms of express contracts.
Northern Irr. Co. v. Dodd (Civ. App.) 162 S. W. 946.

The governing principle in the construction of contracts is the intention of the
parties. Rankin v. Rhea (Civ. App.) 164 S. W. 1095.

Where an instrument is susceptible of two constructions, the one working no injus-
tice should be adopted. Id.

It is the duty of courts to enforce contracts as they have made them, notwithstand-
ing a hardship may be worked. Id.

Particular words may not be isolatedly considered, but the whole contract must be
interpreted with reference to the nature of the obligation between the parties. Id.

The meaning of words in a contract is governed by the intent of the parties, and,
though the terms are not ambiguous, the situation of the parties, the subject-matter, and
other circumstances may be looked to, and a party will be bound by that meaning
which he knew the other party supposed the words to bear. Dublin Electric & Gas Co.
v. Thompson (Civ. App.) 166 S. W. 113.

In construing a written contract, words used should be accepted in their ordinary
sense, unless there is something to show that they were used in a different Sense. Gulf
Refining Co. v. Brown-Lloyd Co. (Civ. App.) 167 S. W. 162.

A telegram by a bank to protect drawees on drafts secured by cotton against over-
drafts held an unconditional guaranty. Willlam D. Cleveland & Sons v. First State
Bank of Floydada (Civ. App.) 176 S. W. 663.

The rule that the contract of a guarantor is to be strictly construed in his favor is
applied only after the legal scope of its terms is determined by the same rule of con-
struction applied to other writings. Taylor v. First State Bank of Hawley (Civ. App.)
178 S. W. 35.

In construing a contract the court should seek the intention of the parties from
the words used, the subject-matter, and the purpose of the agreement, reconciling con-
flicting clauses, and considering the instrument as a whole in the light of surrounding
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circumstances, to give it a fair and customary construction, giving effect to all terms.
. binson (Civ. App.) 180 S. W. 135.
StonV%}YerEOthe mut(urity o?pa.) note rests at the election of the holder, qntil such elec-
tion is exercised the debt will not be considered due. Cofer v. Beverly (Civ. App.) 184 S.
7. 608. .
v 6Contracts are to be construed in accordance with intention of parties ascertained
from writing itself when meaning is clear. Corbin v. Booker (Civ. App.) 184 8. W. 696.

When some of the provisions of a contract are printed and some written, and there
is a conflict between the printed and written provisions, the printed must yield. Amer-
jcan Nat. Ins. Co. v. Van Dusen (Civ. App.) 185 S. W. 634.

The giving of a note for an antecedent note will not extinguish the latter unless
the parties so intend. Jackson v. Home Nat. Bank of Baird (Civ. App.) 185 S. 'W. 893.~

Where a note is of doubtful meaning, or the language is ambiguous, the construction
given by the parties themselves, as shown by their conduct or admissions, will be deem-
ed the true one. T. W. Marse & Co. v. White (Civ. App.) 189 S. W. 1027.

Where a contract is ambiguous because of apparent inconsistencies between the
written or typewritten and printed parts, the written or typewritten words control.
Producers’ Qil Co. v. Snyder (Civ. App.) 190 S. W. 514,

Where the printed terms of sale of a contract were left blank, the terms written In
ink are conclusive. Ames Portable Silo & Lumber Co. v. Worrall (Civ. App.) 194 S.
W. 480.

29. Construction as to parties—Joint or several.—Where a note recites that ‘“we”
promise to pay, and is executed by the president of a corporation for the company, and
indorsed by him as surety, it must be treated as a joint obligation. Canadian Long
Distance Telephone Co. v. Seiber (Civ. App.) 169 S. W. 897.

. 30. —— Principals, sureties, or guarantors.—In an action on a note, evidence held
to sustain finding that a maker gave the comaker authority to execute the note for the
former, and not merely bind him as surety. Connor v. Uvalde Nat. Bank (Civ. App.) 172
S. 'W. 175.

One who, as part of the original transaction, indorses a draft is liable to pay it if the
drawer fails to do so. Harper v. Winfield State Bank (Civ. App.) 173 S. W. 627.

One not the payee of a note, who signs his name on the back thereof before delivery
without words to express the nature of his undertaking, is an original promisor or surety.
Brooks v. Stevens (Civ. App.) 178 S. W. 30.

Letter of defendant, assistant cashier of bank, in response to inquiry as to financial
standing of corporation, held not a personal guaranty of draft thereafter drawn on cor-
poration. Taylor v. First State Bank of Hawley (Civ. App.) 178 8. W. 35.

Under agreement whereby indorsers renewed a note without the maker’s signature,
and whereby one indorsed such note without agreement fixing his liability and afterwards
renewed the note, they would not be sureties, but principals. Wilson v. Thompson (Civ.
App.) 186 S. W. 773.

Joint obligors on a note are, as between themselves, each sureties for the payment
of the shares of the others. Red River Nat. Bank v. Ferguson (Civ. App.) 192 S. W.
1088.

Relation between indorser and maker of note, even after liability of indorser is fixed
by protest or waiver, is very similar to that of principal and surety, and most acts which
will discharge one will discharge other. Nunn v. Smith (Civ. App.) 194 S. W. 406.

31. Accommodation parties.—An accommodation maker of a note might at any time
before payee hank advanced money thereon, withdraw from his engagement evidenced
thereby. First State Bank of Teague v. Hare (Civ. App.) 190 S. W. 1113.

Where one of two accommodation makers of a note before payee bank had advanced
money thereon notified bank of his withdrawal from note, his release did not release
other accommodation maker. Id. :

32, —— Relation to other makers.—President of corporation who writes his name
on back of its note, at inception, before delivery, for accommodation of corporation, is
surety and not indorser. Houston Transp. Co. v. Paine (Civ. App.) 193 S. W. 188.

35. Collateral agreements.—A purchaser under a contract stipulating that he would
sell and transfer to the vendor two notes executed by a third person, one of which was
received as shown by the recitals in the deed as cash, was only required to indorse such
note without recourse. Clopton v. Abee (Civ. App.) 158 S. W. 180.

An agreement between the makers of a note that it should not be used unless signed
by other parties will not defeat the payee’s right to recover on it, unless he had notice
thereof when he accepted it. Solomon v. Merchants’ & Planters’ Nat. Bank (Civ. App.)
168 S. W. 1029.

In an action on a note given in payment for corporate stock, held, that the balance
of the stock subscribed for by the payee of the note which was not legally issued under
Const. art. 11, § 6, had never been placed as required by a collateral agreement before
defendant’s obligation became binding. Sanger v. First Nat. Bank of Amarillo (Civ.
App.) 170 S. W. 1087.

Cause of action against person fraudulently failing to sign renewal note as agreed
held for breach of such promise and not on the note. Kelley v. Audra Lodge No. 438,
Fraternal Union of America (Civ. App.) 176 S. W. 784.

Two signers of a note as principals had the right to sign and deposit it with the
payee on condition that it should not become valid until other principals had signed it.
First State Bank of Amarillo v. Cooper (Civ. App.) 179 S. W. 295,

87. —— Security.—Drawer of draft payable to plaintiff bank held not released from
Hability by its cashier’s agreement as to sale of cotton subject to lien, nor entitled to
complain of irregularity therein, where it was sold at market value and the proceeds
were credited to him. Harper v. Winfield State Bank (Civ. App.) 173 S. W. 627.

Mere knowledge on the part of a bank, holder of notes, that a third party was an
indemnitor and had agreed to pay the same, did not impose on the bank any obligation
to pursue the third party and to exhaust securities owned by him and in the bank’s
hands before suing the maker. Anderson v. First Nat. Bank (Civ. App.) 191 S. W. 836.

In action by bank on note, an answer demanding accounting under alleged agreement
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of payee to deposit with plaintiff bank moneys realized upon sale of lands in which maker
was interested, which moneys were to be applied on note, held to state good defense as
against general demurrer. Seabrook v. First Nat. Bank of Port Lavaca (Civ. App.) 192
S. W. 314.

38. Extension and agreements to extend.—An agreement to extend the time of pay-
ment of vendor’s lien notes, in consideration of the debtor’s agreement to pay interest,
is not binding, where the debtor did not obligate himself to pay interest for a definite
time and there was no agreement to extend the notes for any stated period. Workman
v. Ray (Civ. App.) 180 S. W. 291.

39, —— Sufficiency.—Request for and promise of extension of time of payment of
note held not to show extension. Brunson v. Dawson State Bank (Civ. App.) 175 S. W.
438,

40, —— Effect.—Giving time to one joint maker of a negotiable note does not dis-
charge the other joint makers. Hardy v. Carter (Civ. App.) 163 S. W. 1003.

The provision of a contract guarantying the payment of an indebtedness that an ex-
tension of time for payment should not discharge the guarantor was effectual, and dis-
charge would not follow on extension, though unconsented to by the guarantor. Neblett
v. Cooper Grocery Co. (Civ. App.) 180 S. W. 1162.

Where the holder of a vendor’'s lien note exercised his option to declare the whole
debt due for failure to pay an interest installment, an agreement by such holder after
declaring the note due to extend the time for payment of interest bound his assignee.
Cofer v. Beverly (Civ., App.) 184 S. W. 608.

Agreement by holder of note for extension of time for payment of installment of in-
terest held to estop him and his assignee from declaring the entire note due, under its
provisions, for failure to pay the installment when due. Id.

One who signed a written guaranty expressly authorizing the extension of time for
payment is not released by the taking of additional security as a consideration for such
extension. Woelfel v. Rotan Grocery Co. (Civ. App.) 184 S, 'W. 803,

42, Defenses against payee.—The fact that the note sued on was given by defendant
to guarantee the payment by a contract purchaser of land of the consideration of the
purchase, and not as a forfeit upon the purchaser’s failure to perform, would not be a
defense to an action on the note by vendor on the purchaser’s failure to perform. Sears
v. Ainsworth (Civ. App.) 166 S. W. 60.

Committee of citizen subscribers defaulting in its contract undertaking to furnish
railroad with title to right of way, so that injunction had restrained completion of grade
work within the contract time, held not entitled to possession and cancellation of its
promissory notes. Crawford v. Wellington Railroad Committee (Civ. App.) 174 S. W.
1004.

Seller of piano held entitled to recover on notes given for its price; the facts not
showing rescission of the contract. Perry v. Smith (Civ. App.) 180 S. W. 160.

The execution of notes and mortgages in payment of an irrigation plant held no de-
fense to an action by the purchaser for damages for the failure of the machinery to irri-
gate the crops. Southern Gas & Gasoline Engine Co. v. Richolson (Civ. App.) 181 8. W.
529.

That a purchaser of irrigating machinery gave notes to secure the purchase price
and the seller forebore to enforce collection will not preclude the purchaser from recover-
ing damages for loss of crops due to the failure of the machinery to properly irrigate the
land. Id.

Cancellation of subscription note held properly denied, where, though maker’s brother
was to sign it, a note by the brother had been turned over to plaintiff, and he had not
offered to return it. Collett v. Quanah, A. & P. Ry. Co. (Civ. App.) 183 8. W. 857.

43. Payment, tender or release.—A note for $200, executed by plaintiff to defendant,
was satisfied and discharged if plaintiff afterwards presented to defendant a bill for $200
for services in satisfaction of the note, and requested that the note be returned, and de-
fendant impliedly acquiesced in such means of payment. Autrey v. Collins (Civ. App.)
161 S. W, 413.

Where renewal notes were not executed according to the agreement, the creditor’s
extension of time and acceptance of the renewal notes held not to discharge the original
note which was retained. Rushing v. Citizens’ Nat. Bank of Plainview (Civ, App.) 162 S.
W. 460.

‘Where a note was the joint and several obligation of the makers, the release of one
of them did not operate as a release of the others. Tinkham v. Wright (Civ. App.) 163
S. W. 615.

Where either of two renewal notes constituted a novation, the note for which the re-
newals were given was no longer a binding obligation. First State Bank of Amarillo v.
Cooper (Civ. App.) 179 8. W. 295.

Where the holder of a note providing for attorney’s fees, instituted suit thereon, a
tender of the principal and interest duc, but without the attorney’s fees, or accrued
costs, is insufficient. Dawson v. Falfurrias State Bank (Civ. App.) 181 S. W. 553.

44, —— Application of payments.—If there was no appropriation of a payment
made upon a promissory note, it would be applied to the interest. Wilson v. Ware (Civ.
App.) 166 S. W. 705.

45. —— Recovery of payments made.—A purchaser, making a partial payment and
giving a note for a partial payment, held entitled to recover the money paid and the
note, on the vendor being unable to give good title without awaiting the outcome of a
iu;t to perfect the title. Raywood Canal & Milling Co. v. Sharp (Civ. App.) 175 S. W.
99.

Vendor receiving partial payment and note for another payment held liable to pur-
chaser therefor, on his inability to convey good title within the specified time, though
purchaser stated that he was unable to perform. Id.

A vendor held to waive the purchaser’s nonpayment of a note, so that the purchaser
could recover a partial payment made and the note. Id.

A receiver of a company which had received defendant’s note, without consideration
and upon a credit and had transferred it to a bank and had paid it when indebted to
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defendant for a greater amount and charged defendant the amount, but failed to return
it to defendant, could not recover thereon. Orange Iron Works v. Stafford (Civ. App.)
178 S. W. 683.

Where payees, contrary to their agreement, transferred note to an innocent pur-
chaser who secured a judgment, including attorney’s fees against the maker, the maker
could recover the entire amount, and not merely face of note, from the payees. Texas
Life Ins. Co. v. Huntsman (Civ. App.) 193 S. W. 455.

46. —— Agreement to pay note.—In an action on a note of a corporation, evidence
held to warrant a finding that defendant had assumed payment of the note, and had not
merely agreed to indemnify the indorser. Bank of Garvin v. Freeman (Sup.) 181 8. W.
187.

47. —— Evidence.—In a suit on a note, evidence held to show that it was not in-
tended that the notes which were given to secure a guaranty should be discharged when
the guaranty was discharged. Gaines v. Brown (Civ. App.) 177 S. W. 220.

In suit to recover balance due on a partnership note, facts held not to show a com-
position agreement between debtor and creditors, whereby the creditors were to take 60
cents on the dollar. Abernathy Rigby Co. v. McDougle, Cameron & Webster Co. (Civ.
App.) 187 8. W. 503.

50. Attorney’s fees—Right in general.—A stipulation in a note for 10 per cent. at-
torney’s fee is valid. Rushing v. Citizens’ Nat. Bank of Plainview (Civ. App.) 162 S. W.
460.

A provision in a note that, if it be placed with an attorney for collection, the maker
will pay 10 per cent. as attorney’s fees should be enforced unless unreasonable. Childs
v. Juenger (Civ. App.) 162 S. W. 474.

A vendor cannot recover an attorney’s fee provided for in vendor’s lien notes on de-
fault in making payments, where no part of the debt was due at the time suit was
brought. Humphreys v. Douglass (Civ. App.) 177 S. W. 569.

51. —— Nature of claim.-——Where purchaser in possession sued for title to land,
claiming the notes he would have executed thereéfor, if they had been presented, would
have been barred, and defendant recovered, defendant was not entitled to the stipulated
attorney’s fees on the notes, since his recovery was not on the notes, but in equity on his
superior title to the land and after long delay in prosecuting his claim. Corbett v. All-
man (Civ. App.) 189 S. W. 91,

52. Against whom recoverable.—Purchaser of land from grantee of original
purchasers, who had given vendor’s lien notes therefor carrying attorney’s fees, who had
assumed payment of the debt of the sum called for, held liable for such fees in suit on
the notes by the original vendors. Allen v. Traylor (Civ. App.) 174 S. W. 923.

53. Placing with attorney for collection.—A payee of notes who may, at his
option, declare all the notes due for nonpayment of the note first maturing, need not
give the maker notice of his election to declare all the notes due before placing them
in the hands of an attorney for collection, and making a contract for attorney’s fees to
recover the same as provided in the notes. Coleman v. Garvin (Civ. App.) 1568 S. W. 185.

A payee of a note stipulating for attorney’s fees, who placed the note in the hands
of an attorney only for foreclosure, may not recover attorney’s fees. Gunter v. Merchant
(Civ. App.) 172 8. W. 191, rehearing denied 173 S. W. 260.

54, —— Bringing suit.—A holder of a note, stipulating for attorney’s fees in the
event of an action thereon, may not recover attorney’s fees where he does not bring suit,
but compels another to do so, and contests the right to maintain the action. Canadian
Country Club v. Johnson (Civ. App.) 176 S. W. 835.

‘Where a note provided for 10 per cent. attorney’s fees if not paid at maturity, and
suit was instituted on the third day of grace, attorney’s fees were properly allowable
where trial was not had until nearly two months thereafter; the error in prematurely
filing the action having been cured. Robertson v. Balkam (Civ. App.) 192 S. W. 583.

55. Payment to, or agreement with, attorney.—Where defendant took notes
which were then being sued on by plaintiff under an agreement with former owners that
he should receive the 10 per cent. attorney’s fees stipulated therein, with knowledge of
such agreement, and that the suit was pending, held, that defendant was bound, as upon
a constructive contract, to pay the attorney’s fees to plaintiff upon the judgment being
taken in defendant’s name. Caldwell v. Stalcup (Civ. App.) 166 S. W. 110.

57, —— Amount.—A stipulation in a note for 10 per cent. attorney’s fee will be en-
forced when the note is collected by suit without a showing of the amount paid by the
holder to his attorney. Rushing v. Citizens’ Nat. Bank of Plainview (Civ. App.) 162
S. W. 460.

In an action on a note stipulating for attorney’s fees, where there was no proof that
the stipulated fees were unreasonable or unconscionable, the court was authorized to act
on the stipulation and enter judgment for the stipulated amount. Lock v. Citizens’ Nat.
Bank (Civ. App.) 165 S. W. 536.

The full amount of attorneys’ fees stipulated in notes sued on may in the absence
of plea and proof of its unreasonableness, and therefore on default, be included in the
judgment. McCaulley v. Farmers’ & Merchants’ State Bank & Trust Co. (Civ. App.) 175
8. W. 728. .

58. Reasonableness.—Holder in due course of notes providing for 10 per cent.
attorney’s fees could recover attorney’s fees without proving the reasonable value of the
services rendered, in the absence of proof that the amount was unreasonable. Brannin
v. Richardson (Sup.) 185 S. W. 562.

59, Right of action on note.—~When a note is payable to bearer, possession passes
property and is sufficient authority for maintaining suit. Kanaman v. Gahagan (Civ.
App.) 185 S. W. 619.

60. Accrual of cause of action.—Bringing of suit on notes containing stipulations that
failure to pay one when due should mature the other at holder’s election, one being past
due when suit was instituted, held sufficient to show holder’'s election to declare second
note due. Stewart v. Thomas (Civ. App.) 179 S. W, 886.
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Where the failure to pay an installment of a debt ipso facto matures the whole debt,
it is not the rule that by accepting payment of overdue installments or extending time
gwponogn installment the creditor waives the default. Cofer v. Beverly (Civ. App.) 184 S.

. 608. ‘

Where a mortgagor makes an honest, but unsuccessful, effort to find the mortgagee
and to tender him his interest and is prevented from ascertaining the owner of the note,
the courts have the power to release the mortgagor from the effect of nonpayment, which
would otherwise mature the whole debt. Id.

Sale of note, given to secure advancement of price of land, by the assignee of the
original payee, with the understanding that the suit instituted by the assignee should
be dismissed, and its dismissal, did not annul the assignee’s election to declare the note
due for nonpayment of interest, or estop the buyer from such election. Finley v. Wake-
field (Civ. App.) 184 S. W. 1755.

The holder of a check may, on the drawee refusing payment, sue the indorser with-
out returning) the check to him, having credited his account with the amount thereof
and paid his drafts, reducing his balance below such amount. Morris v. First State Bank
of Dallas (Civ. App.) 192 S. W. 1074.

63. Lost instruments—Indemnity.—In a suit against a corporation to establish rights
under lost stock, the court may order an indemnity bond to be given to defendant as a
condition precedent to plaintiffs’ recovery. Yeaman v. Galveston City Co. (Civ. App.) 173
S. W. 489, certified questions answered by Supreme Court 167 S. W. 710, 106 Tex. 389.

64. Conversion of note.—Measure of damage for conversion, while maker was solvent,
of notes given to cover purchase price of stock sold by plaintiff, in which notes he held a
15 per cent. interest as commission, held 15 per cent. of the face of such notes. Mutual
Loan & Investment Co. v. Matthews (Civ. App.) 176 S. W. 924,

In an action for conversion of notes given for the price of stock sold by plaintiff, in
which notes he had a 15 per cent. interest as commission, converted by defendant, his
principal, by transferring them to liquidate its own debt, judgment for plaintiff for 15
per cent. of face of notes, less credit arising through individual dealings between him and
purchaser of stock, held proper. Id. :

Return of notes converted to defendant, who transferred them, held not to bar plain-
tiff’s right of action for the initial conversion. Id.

Transfer by defendant of notes, together with stock, purchased therewith and pledged
by buyer as security, to liquidate an individual indebtedness of defendant, held a con-
version of the 15 per cent. interest in such notes of plaintiff, who had negotiated the
sale. Id. :

If one joint owner of a secured note assumed authority to deal with interest of co-
owner, and loss ensued, measure of damages would be value of co-owner’s interest.
Beall v. Clack (Civ. App.) 190 S. W. 774.

One joint owner in possession of a secured note payable to order of co-owner has nc
authority to dispose of co-owner’s interest in note or convert it to its own use. Id.
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TITLE 17

BLACKLISTING

Article 594. Discrimination.

. Constitutionality.—The provision compelling a corporation to give a discharged em-
ployé a statement of the cause of dischargs is unconstitutional. Galveston, H. & S. A.
Ry. Co. v. King (Civ. App.) 174 S. W. 335; Galveston, H. & S. A. Ry. Co. v. State (Civ.
App.) 175 8. W. 1096.

The impairment of a corporation’s right to discharge employés by the Blacklisting
Law cannot be sustained as an exercise of the police power. The law is invalid as a
denial of the equal protection of the laws secured by Const. U. S. Amend. 14, as violative
of the constitutional right of liberty of contract, and violative of the liberty to speak
and write secured by Const. art. 1, § 8. Where a contract of employment is for an indefi-
nite time, either party may end it at will without cause or notice. St. Louis Southwest-
ern Ry. Co. of Texas v. Griffin, 171 S. W. 703, 106 Tex. 477, reversing judgment (Civ.
App.) 154 S. W. 583.

SUPP.VERN.S.CIv.ST.TEX.—8 113



Art. 605 BONDS—COUNTY, MUNICIPAL, ETC. (Title 18

TITLE 18

BONDS—COUNTY, MUNICIPAL, ETC.

Chap. Chap.

1. General provisions and regulations as 3. Funding, refunding, and compromise
to the issue of bonds. of indebtedness.

2. Particular provisions and regulations
as to issue of bonds.

CHAPTER ONE

GENERAL PROVISIONS AND REGULATIONS AS TO THE
ISSUE OF BONDS

Art. Art.

605. Election on bonds required. 616. Annual tax to meet interest and

606. Proposition submitted, how. sinking fund.

610. Courthouse, jail and bridge bonds, 617. Rate of interest; terms of sale.
authorized. 618. No bond to run longer than forty

612. Interest on such bonds. years.

626. Law not applicable in certain cases.

Article 605. Election .on bonds required.

Submission to taxpayers.—A city can issue, in installments as they are needed for
the work, bonds, though the question submitted to the voters was the issue of the total
amount. Cohen v. City of Houston (Civ. App.) 176 S. 'W. 809.

A city intending, and taking necessary steps, to issue warrants, instruments issued
pursuant thereto, though containing elements of a bond are warrants, and not bonds
requiring for their issuance vote of the taxpaying voters. Graves v. M. Griffin O’Neil
& Sons (Civ. App.) 189 S. W. 778.

Misappropriation of sinking fund for previous bond issue.—That a city had misap-
propriated money in a sinking fund created to pay previous bond issues, does not au-
thorize an injunction against a subsequent bond issue until that money has been restored.
Cohen v. City of Houston (Civ. App.) 176 S. W. 809.

Diversion of proceeds.—The proceeds of bonds issued for the erection of a bridge ‘‘at
or near” a designated crossing, under arts. 605 and 606, cannot be diverted by the county
commissioners’ court to the construction of a bridge at another crossing five or six miles
away; the latter crossing not being ‘‘near’” the designated one. Moore v. Coffman (Civ.
App.) 189 S. W. 94.

Art. 606. Proposition submitted, how.

Form of submission.—Under arts. 606, 616, and 884, the notice for an election on a
municipal bond question need not specify the rate of the tax to be levied, but that is
left to the city council or town board. Hunter v. Rice (Civ. App.) 190 S. W. 840.

Diversion of proceeds.—See Moore v. Coffman (Civ. App.) 188 8. W. 94.

Art. 610. [877] Courthouse, jail, bridge, road, and poorhouse and

farm bonds, authorized.
Cited, Coleman-Fulton Pasture Co. v. Aransas County (Civ. App.) 180 S. W. 312;
Moore v. Coffman (Civ. App.) 189 S. W. 94.

Art. 612, [879] Interest on such bonds.

Variance between bonds and proposition submitted.—Under arts. 627-641, and article
612, held, that bonds of a road district bearing interest at 5 per cent. semiannually were
valid, although order of court under which election was held stated that it was to vote
on issuance of 5 per cent. bonds. Moore v. Commissioners’ Court of Bell County (Civ.
App.) 175 S. 'W. 849,

Art. 616. [918a] Annual tax to meet interest and sinking fund.

Form of submission.—The notice for an election on a municipal bond question need
not specify the rate of the tax to be levied, but that is left to the city council or town
board. Hunter v. Rice (Civ. App.) 190 S. W. 840.

Tax lien.—Where a municipal corporation was liable on bonds, a tax lien to secure
them on all the property within the corporate limits existed. Young v. City of Colorado
(Civ. App.) 174 S. W. 986.

Art. 617. [918b] Rate of interest; terms of sale.

Expenses of bond issue.—Under Sp. Acts 1907, c. 70, amending the charter of San An-
tonio, no commissions, attorney’s fees, or other expenses connected with a bond issue
can be taken from the proceeds, unless the bonds are sold at a premium sufficient to pay
such expenses, but the city was not precluded from contracting to pay expenses incident
to the issuance of bonds, including commissions and attorney’s fees, out of the general
fund. Davis v. City of San Antonio (Civ. App.) 160 S. W. 116L.

Provisions of ordinance.—Under the statute requiring municipal bonds to be sold for
not less than par and accrued interest, an ordinance, providing for their sale at par,
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though not in the language, met the requirement, as the taxpayers would receive the
principal and accrued interest and hence did not invalidate the bonds. McCarthy v. Mc-
Elvaney (Civ. App.) 182 S. W. 1181.

Art. 618. [918c] No bond to run longer than forty years.

Antedating bonds.—Under Denison City Charter, art. 4, § 4, ordinance passed after
election in favor of issuing bonds, dating such bonds prior to the time they were au-
thorized to be issued, held not to invalidate them. McCarthy v. McElvaney (Civ. App.)
182 S. W. 1181,

Art. 626. [918g] Law not applicable in certain cases.
Cited, Banks v, State (Cr. App.) 186 S. W. 840.

CHAPTER TWO

PARTICULAR PROVISIONS AND REGULATIONS AS TO THE
ISSUE OF BONDS

1. FOR PUBLIC ROADS—CONSTRUG- Art.

TION AND MAINTENANCE OF 637d. Political division shall not be created
out of territory of district having
outstanding road bonds.

Investment of sinking fund; interest
how disposed of.

Art.
627. Power to issue road, etc., bonds and 637
levy tax for interest and sinking :

fund. on e o . o
628, Election for; propositions, restric- 6371 Prg;llis(;;)tr;s cumulative; partial in
ggg: azmio gﬁg;;;::nents, provi- 639. County commissioner to be ex officio
: . : s road superintendent; powers.
632. Bonds, term, interest, examination, 640, Bids to be taken on contract work;

registry, custody; sale; disposi-
tion of proceeds; disbursement,
regulation of.

contract to be let to lowest and
best bidder; right to reject.

637a. County may issue bonds to take over 2. FOR CAUSEWAYS, VIADUCTS
roads constructed by district; ) BRIDGES ETC.’ CONSTRﬂTC-
election; tax; term of bonds. TION AN:D MAIN;I‘ENANCE AND
637b. Exchange of county bonds for bonds USE OF

of road district; levy of tax.
637c. !County bonds in excess of district 642. Elections in certain counties to au-
bonds may be expended in con- thorize bonds for causeways, via-
structing, etc., roads. ducts, bridges, etc.
653. Power of condemnation, etc.

1. Pusric Roaps—CONSTRUCTION AND MAINTENANCE OF

Article 627. Power to issue road, etc., bonds and levy tax for inter-

est and sinking fund.

Cited, International & G. N. Ry. Co. v. Anderson County (Civ. App.) 174 S. W. 305;
Coleman-Fulton Pasture Co. v. Aransas County (Civ. App.) 180 S. W. 312.

Disposition of proceeds.—A claim for breach of a contract for the construction of a
road cannot be paid out of proceeds of bonds issued by the district. Matagorda County
v. Horn (Civ. App.) 182 S. W. 76.

“Roads’” as including bridges.—Const. art. 3, § 52, as amended in 1903, authorizing
counties, etc., to issue bonds for road construction, empowers counties, etc., to build
necessary bridges as part of roads; the use of the term ‘‘roads” in Const. art. 3, § 56,
art. 8 § 9, art. 11, § 2, and art. 16, § 24, not being controlling. Aransas County v.
Coleman-Fulton Pasture Co. (Sup.) 191 S. W. 553.

‘‘Paved roads’” as including shell roads.—Const. art. 3, § 52, as amended in 1903, au-
thorizing counties, etc., to issue bonds to construct ‘‘paved”’ roads, empowers counties,
etc., to construct shell roads. Aransas County v. Coleman-Fulton Pasture Co. (Sup.) 191
S. W. 556.

Districts which may issue bonds.—Const. art. 3, § 52, as amended in 1904, and Rev.
St. art. 627, relating to road districts and their bonds, held not limited to political sub-
divisions then existing or subsequently created by Legislature, but to extend to districts
created by commissioners’ court ordering election in particular territory. Moore v. Com-
missioners’ Court of Bell County (Civ. App.) 175 S. W. 849.

District including city.—Under Const. art. 3, § 52, as amended in 1304, fact that city
located in road district had already issued bonds to its constitutional limit held not
to render district’s issuance of bonds void. Moore v. Commissioners’ Court of Bell
County (Civ. App.) 1756 S. W. 849.

Art. 628. Election for; propositions, restrictions and requirements;
provision as to interest—Upon the petition of fifty, or a majority of resi-
dent property tax paying voters of any county, or political subdivision
or defined district of any county in this state, to the county commis-
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sioners court of such county, such court shall have the power, and it
is hereby made its duty, at any regular or special session thereof, to
order an election to be held in such county, political subdivision or de-
fined district thereof, to determine whether or not the bonds of such
county, or political subdivision or defined district thereof, shall be issued
in any amount not to exceed one-fourth of the assessed valuation of the
real property of such county, or political subdivision, or defined district,
for the purpose of constructing, maintaining or operating macadamized,
graveled or paved roads and turnpikes, or in.aid thereof; and, at such
election, there shall also be submitted to such resident property taxpay-
ing voters the question as to whether or not a tax shall be levied upon
the property of said county, or political subdivision or defined district
thereof, subject to taxation, for the purpose of paying the interest on
said bonds and to provide a sinking fund for the redemption thereof.
The amount of bonds proposed to be issued, with rate of interest thereon
and date of maturity, shall be stated in the order ordering said election,
and in the notice therefor; or such order and notice may provide that the
bonds may bear interest at a rate to be fixed by the commissioners court,
not to exceed five and one-half per cent, and that the bonds may mature
at such times as may be fixed by the commissioners court, serially or oth-
erwise, not to exceed thirty years from their date, except as otherwise
provided in Articles 637a and 637b hereof ; provided that where such elec-
tion is ordered for a political subdivision or defined district of a county,
other than the whole county, such order and notice of election shall de-
scribe the boundaries thereof as described and defined in the order of the
county establishing such political subdivisions or defined district of the
county. [Acts 1907, p. 250; Acts 1909, S. S. p. 271; Act April 5, 1917,
ch. 203, § 1.]

Explanatory.—The act amends arts. 628 and 632, ch. 2, tit. 18, Rev. Civ. St. 1911, and
adds to such chapter arts. 637a to 637f, inclusive. Filed with Secretary of State without
approval April 5, 1917.

Cited, Coleman-Fulton Pasture Co. v. Aransas County (Civ. App.) 180 S. W. 312;
League v. Brazoria County Road Dist. No. 13 (Civ. App.) 187 S. W. 1012.

Form of submission.—Bonds of a road district bearing interest at 5 per cent. semi-
annually were valid, although order of court under which election was held stated that
it was to vote on issuance of 5 per cent. bonds. Moore v. Commissioners’ Court of Bell
County (Civ. App.) 175 S. W. 848

Art. 632. Bonds, term, interest, examination, registry, custody; sale;
disposition of proceeds; disbursement, regulation of.—Such bonds shall
mature not later than thirty years from their date, except as otherwise
provided in Articles 637a and 637b hereof, with such options of redemp-
tion as may be fixed by the commissioners court, or such bonds may be
issued to mature serially in approximately equal portions every year for
not exceeding thirty years; and such bonds shall bear not more than
five and one-half per cent interest per annum, and which bonds shall be
examined by the Attorney General of Texas, and registered by the Comp-
troller of Public Accounts of Texas, and such bonds, when so issued,
shall continue in the custody of and under the control of the commission-
ers court of the county in which they were issued, and shall be by said
court sold to the highest and best bidder, for cash, either in whole or in
parcels, at not less than their par value, and the purchase money there-
for shall be placed in the county treasury of such county to the credit of
the available road fund of such county, or of such political subdivision or
defined district of such county, as the case may be; provided that the
expense incurred in surveying the boundaries of a political subdivision
or defined district of the county and other expenses incident to the issu-
ance of bonds of such political subdivisions or defined districts shall be
paid from the proceeds of the sale of the bonds of the district. Such
funds shall be paid out by the county treasurer upon warrants drawn on
such funds issued by the county clerk of the county, countersigned by
the county judge, upon certified accounts approved by the commission-
ers court of the county, when such funds belong to the entire county;
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and, when such funds belong to a political subdivision or defined district
of the county, they shall be paid out by the county treasurer upon war-
rants issued by the county clerk, upon certified accounts of the road su-
perintendent of such road district, and approved by the commissioners
court of the county. [Acts 1909, S. S. p. 271; Act April 5, 1917, ch.
203,§ 1.]

See note under art. 628.

Form of submission.—Under arts. 627-641, and article 612, held, that bonds of a
road district bearing interest at 5 per cent. semiannually were valid, although order of
court under which election was held stated that it was to vote on issuance of 5 per cent.
bonds. Moore v. Commissioners’ Court of Bell County (Civ. App.) 1756 S. W. 849.

Sale of bonds at discount.—That the court of county commissioners sold the bonds of
a road district at a discount by means of a sham contract will not invalidate the con-
tract of a third person with the county comjmissioners for the sale of road materials,
even though arts. 627-655 are evaded by the sale of such bonds at a discount. Douglass
v. Myrick (Civ. App.) 169 S. W. 422.

A county is not prohibited from selling road construction bonds to road contractors,
provided there is no evasion of the statute forbidding sale of bonds for less than par value
and accrued interest. A contract for road construction work and a sale of road dis-
trict bonds to the contractor held not an evasion of the statute forbidding sale of bonds
for less than par and accrued interest. Ogg v. Dies (Civ. App.) 176 S. W. 638.

Custody and control of bonds.—Under the requirement that bonds shall remain in the
custody of the commissioners’ court until sold for cash at not less than par, an order of
the commissioners’ court transferring the custody of bonds to the county attorney and
giving him unrestricted authority to sell is void, and a contract, by which the commis-
sioners’ court gave to the county attorney the custody of bonds with the authority to
sell them at the best price obtainable, delegated authority to him to bind the sale, and is
therefore void. Jones v. Veltmann (Civ. App.) 171 S. W. 287.

Time of maturity.—Under Rev. St. art. 632, bonds of road district maturing in 40
vears, with option to redeem some of them before expiration of 20 years, held valid.
Moore v. Commissioners’ Court of Bell County (Civ. App.) 175 S. W. 849.

Diversion of fund.—Where the people of a county voted bonds to construct macad-
amized, graveled, or paved roads, the diversion, by county authorities, of over half the
funds realized to the construction of necessary bridges will be restrained, but the county
authorities could constitutionally use the funds to erect shell roads. Coleman-Fulton
Pasture Co. v. Aransas County (Civ. App.) 180 S. W. 316.

Art. 637a. County may issue bonds to take over roads constructed
by district; election; tax; term of bonds.—In any county of this State
wherein any road district or districts have heretofore been, or may here-
after be formed, and bonds have been issued in said district or districts
for the purpose of constructing public roads under the provisions of the
general, or of any special county road law, and it should be desired that
the said district roads be merged into and become a part of a general
county system of public roads, it shall be the duty of the commissioners
court, upon the presentation of a petition signed by 250 resident prop-
erty tax paying voters of the county, whether residing in such road dis-
trict or districts or not, to order an election under the provisions of Chap-
ter 1, Title 18 or Chapter 2, Title 18, Revised Civil Statutes of this State,
1911 compilation, to determine whether or not the bonds of such county
shall be issued for the purpose of purchasing or taking over the improved
roads already constructed in said road district or districts and of further
constructing, maintaining and operating macadamized graveled or paved
roads and turnpikes throughout such county, such bonds to be issued in
such an amount as may be stated in the petition and order of the com-
missioners court within the limitations of the constitutional and statu-
tory provisions; and, at such election, there shall also be submitted to
such resident property tax paying voters the question as to whether or
not a tax shall be levied upon the property of said county, or political
subdivision or defined district thereof, subject to taxation, for the pur-
pose of paying the interest on said bonds and to provide a sinking fund
for the redemption thereof. At said election those favoring the issuance
of bonds and the levy of taxes as herein provided for shall have written
or printed on their ballot “For the issuance of bonds for the purchase of
district roads and the further construction, maintenance and operation of
macadamized, graveled or paved roads and turnpikes, and for the levy
and collection of a tax to provide for interest and sinking fund for said
bonds”; and those opposing the issuance of bonds and the levy of taxes
as herein provided shall have written or printed on their ballots “Against
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the issuance of bonds for the purchase of district roads and the further
construction, maintenance, and operation of macadamized, graveled or
paved roads and turnpikes, and against the levy and collection of a tax
to provide for interest and sinking fund for said bonds.” The bonds is-
sued under this Article may mature serially or otherwise at the discre-
tion of the commissioners court and may run for a term not to exceed
forty years. The issuance and sale of said bonds and the levy and col-
lection of taxes therefor shall be conducted as now required by law ex-
cept as herein otherwise provided. [Act April 5, 1917, ch. 203, § 2.]

Explanatory.—See note under art. 628. The title of the act, in enumerating the articles
to be added, designates this article as 636a instead of 637a.

Art. 637b. Exchange of county bonds for bonds of road district;
levy of tax.—In the event the proposition to issue such county bonds
shall receive the necessary favorable vote, as is now provided by law,
and said bonds shall have been approved and issued, the taxes thereto-
fore levied and collected in any road district or districts shall from that
date be dispensed with as hereinafter provided. It shall be the duty of
the commissioners court to act apart from such county issue bonds in
an amount equal to all of the outstanding bonds of any such district or
districts. The bonds so set apart by the commissioners court shall be
used exclusively for purchasing or taking over the improved roads in
any road district or districts within such county. Said bonds shall be
issued in similar denominations, bearing the same rate of interest, hav-
ing the same date of maturity, and with similar options of payment, as
the outstanding bonds of any such road district or districts, it being the
intent hereof that said county bonds shall in every respect be similar to
said district bonds except that they shall be county obligations instead
of district obligations. Such county bonds so set apart shall be dis-
posed of in the purchase of said improved district roads in one of the
following methods, to-wit:

1. An exchange of said bonds may be made with the holder or hold-
ers of any outstanding district road bonds. The agreement for such ex-
change shall be evidenced by order of the Commissioners court author-
izing the same, and by the written consent of the holder or holders of
such district bonds properly signed and acknowledged as provided for
the acknowledgment of written instruments by the laws of this state,
which said order of court, written agreement properly executed by the
holder or holders of such district bonds, together with the county bonds
to be given in exchange, shall be presented to and approved by the At-
torney General of the State and shall bear his certificate of approval be-
fore the exchange is finally consummated. In arranging an exchange of
county bonds for district bonds, interest coupons may be detached and
such credits arbitrarily entered on any bond or bonds as may be neces-
sary so that the principal and interest represented by county bonds may
be the same in amount as represented by the district bonds surrendered
in exchange, any difference in market value of said bonds being taken
into account. When such exchange of county bonds for district bonds
shall have been consummated it shall be the duty of the Commission-
ers Court to cancel and destroy said district bonds. A complete itemized
list of all such district bonds so retired shall be put on record with ap-
propriate order of the court evidencing such retirement, and thereafter
no tax shall ever be levied or collected therefor under the original elec-
tion in such district or districts, and the sinking fund then on hand to
the credit of any such district or districts shall be passed to the sinking
fund account of the county.

2. In the event that an exchange of county bonds for district bonds
cannot be made as hereinbefore provided, for, it shall then be the duty
of the Commissioners Court, not later than ninety days after the approv-
al and issuance of said county bonds, to effect the purchase of the im-
proved roads in such district or districts by depositing with the county
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treasurer for the credit of the interest and sinking fund account of said
district or districts an amount of county bonds equal in face value to the
amount of outstanding district bonds. Said county bonds so deposited
shall be similar in all respects to the outstanding district bonds as here-
inbefore provided, and interest coupons may be detached and credits arbi-
trarily entered on any bond or bonds in order to make the amount so de-
posited to the credit of any district equal to the face value of outstand-
ing bonds of said district. Before such deposit of county bonds shall be
made and credit passed to said district or districts, there shall be sub-
mitted to the Attorney General of the State a certified list of all bonds
of such district or districts then outstanding, which list shall show the
date, amount, rate of interest and date of maturity of said outstanding
bonds, together with the county bonds to be so deposited, and an order
of the Commissioners Court authorizing such action, and shall bear his
certificate of approval before said transaction shall be finally consum-
mated. After such county bonds shall have been deposited for the credit
of the interest and sinking fund account of said district or districts, the
sinking fund theretofore collected and on hand for the credit of such dis-
trict or districts, shall be passed to the sinking fund account of the coun-
ty. The Commissioners Court shall no longer levy and collect the taxes
provided for under the original election for said bonds in such district
or districts, but in lieu thereof they shall annually, from the taxes levied
for the county bonds hereinbefore provided for, pay the interest on said
county bonds deposited for the credit of such district or districts, de-
taching the coupons therefor, and said payment of interest shall be passed
to the credit of the interest account of said district or districts as the
owner of said county bonds and the funds so realized by said district or
districts shall be used by the Commissioners Court to pay the interest on
all outstanding district bonds. From said county taxes levied for that
purpose, the Commissioners Court shall also set aside annually the neces-
sary sinking fund for the retirement of said county bonds, and upon ma-
turity of said county boads, the Commissioners Court shall pay said
bonds in full, and said payment shall be passed to the credit of the sink-
ing fund of such district or districts, and the funds so realized by said
district or districts shall be used by the Commissioners Court to pay in
full all outstanding district bonds. [Id.]

See note under art. 628.

Art. 637c. County bonds in excess of district bonds may be expend-
ed in constructing, etc., roads.—All county bonds, voted upon and au-
thorized at the election hereinbefore provided for, in excess of the
amount required to exchange for, or offset and retire outstanding district
bonds shall be issued and sold in the manner now provided by law. The
proceeds thereof shall be credited to the available road fund of the coun-
ty and shall be expended by the Commissioners Court in constructing,
repairing, maintaining, and operating macadamized, graveled or paved
roads and turnpikes or in aid thereof. [Id.]

See note under art. 628.

Art. 637d. Political division shall not be created out of territory of
district having outstanding road bonds.—Where a political subdivision
or defined road district of a county has heretofore been established and
issued bonds, or is hereafter established and issues bonds, no political
subdivision or defined district shall thereafter be created or established
overlapping the same territory or embracing any part thereof while any
of the bonds of such political subdivision or defined district are outstand-
ing and unpaid, except as hereinbefore provided for the county as a
whole. [Id.]-

See note under art. 628.
Art. 637e. Investment of sinking fund; interest, how disposed of.

—The Commissioners Court of any county in this state is authorized and
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empowered, when it considers it advisable, to invest sinking funds now
on hand or which may hereafter be on hand accumulated for the re-
demption and payment of any bonds issued by such county or political
subdivision or defined district thereof, in bonds of the United States, of
the State of Texas or any county in the State, or of any incorporated city
or town or road district or school district in this state; or in bonds of
the Federal Farm ILooan Bank System; provided that no such bonds shait
be so purchased which, according to their terms, mature at a date subse-
quent to the time of maturity of the bonds for the payment of which
stch sinking fund was created; and, provided, that all interest on such
investments shall be credited te the sinking fund to which it belongs;
and such sinking funds, together with the interest thereon, shall be and
is hereby set apart as a special fund for the uses designated herein, and
their use for any other purpose shall be considered a diversion thereof
and punishable as provided by the Penal Code of this State, Article 104,
Acts 1911, [Id.]

See note under art. 628.

Art. 637f. Provisions cumulative; partial invalidity.—The provi-
sions of this Act shall be held cumulative of other laws now in effect and
shall not operate to amend or repeal any law except as herein specifically
provided, and in case it shall be declared by the courts that any part of
this Act is unconstitutional such decision shall not impair other parts
and provisions of this Act. [Id.]

See note under art. 628.

Art. 639. County commissioner to be ex officio road superintendent;

powers.

Liability on general bond.—Under Sp. Laws 1903, c. 25, § 1, making county commis-
sioners of San Augustine county ex officio road commissioners, county commissioner and
sureties on bond as such are not liable for sums coming into his hands for road purposes.
Polk v. Roebuck (Civ. App.) 184 S. W. 513.

Art. 640. Bids to be taken on contract work; contract to be let to
lowest and best bidder; rights to reject.

Submisslon to competition.—In purchasing shell for road purposes, the county com-
missioners’ court need not advertise for bids under this article. Douglass v. Myrick
(Civ. App.) 159 S. W. 422.

Indemnity clause in contract.—A contract for construction of a road providing that
contractor assume liability for all accidents accruing by reason of negligence of himself
or employés, during prosecution of work, did not cover an injury received after work
was completed, because of a defect in road as completed by one not a party to the
contract. Cummens v. Owen Bros. Const. Co. (Civ. App.) 192 S. W. 792.

Irregularity on bond proceedings as affecting contract.—That the court of county
commissioners sold the bonds of a road district at a discount by means of a sham con-
tract will not invalidate the contract of a third person with the county commissioners
for the sale of road materials, even though arts. 627-655 are evaded by the sale of such
bonds at a discount. Douglass v. Myrick (Civ. App.) 159 S. W, 422.

Disqualification of contractor.—A contract by the county commissioners for the pur-
chase of shell to be used by a road district cannot be held invalid merely because the
contractor’s agent, who secured the contract, had previously performed services for
the commissioners; it appearing that they were ended and that he was not taking ad-
vantage of his fiduciary capacity to defraud the county. Douglass v. Myrick (Civ. App.)
159 S. 'W. 422,

2. Causeways, Viabucrs, Bripces, krc.,, CONSTRUCTION AND
MAINTENANCE AND USE OF

Art. 642. Elections in certain counties to authorize bonds for cause-
ways, viaducts, bridges, etc.

What constitutes bridge.—The building by a county of a causeway across a bay, part
of which, spanning deep water, was a bridge, held unauthorized by Const. art. 3, §

52, and subject to restraint. Coleman-Fulton Pasture Co. v. Aransas County (Civ. App.)
180 8. W. 312,

Art. 653, Power of condemnation, etc.

Special damages.—In an action for special damages from the construction of a rail-
road viaduct in front of plaintiff’s property, it is no defense that the viaduct is benefi-
cial to the public. Texas & P. Ry. Co. v. Hardin (Civ. App.) 168 S. W. 1017.
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CHAPTER THREE

FUNDING, REFUNDING AND COMPROMISE OF
INDEBTEDNESS

3. RAILrOAD, ETC.,, SUBSIDY BONDS, ETc.—COMPROMISE, ADJjUST-
MENT AND REFUNDING OF

Article 678. [909] Railroad, etc., subsidy bonds, how adjusted and
paid.

“4ponation.”— ‘Donation,” within the statute authorizing county aid in the construc-
tion of a railroad, is not a gift. International & G. N. Ry. Co. v. Anderson County
(Civ. App.) 174 S. W. 305.

Location of offices, etc.—The construction of a railroad within the statute authoriz-
ing county aid may include the location of offices, shops, and roundhouses. Internation-
al & G. N. Ry. Co. v. Anderson County (Civ. App.) 174 S. W. 305.

Order for election.—The statute authorizing a county to aid in the construction of a
railroad does not require that the order for an election on the question shall state all

the terms agreed on. International & G. N. Ry. Co. v. Anderson County (Civ. App.)
174 8. 'W. 305.
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TITLE 20

\ CARRIERS

Chap. Chap.

1. Duties and liabilities of carriers. 4. Connecting lines of common carriers.
2. Bills of lading certified, etc. 5. Pipe lines.

3. Disposition of unclaimed or perish-
able property by carriers.

CHAPTER ONE
DUTIES AND LIABILITIES OF CARRIERS

Art., Art.
707. Common law shall govern, except, 711. Liability as warehousemen, etc.
ete. . 712. Diligence as to delivery.
708. Carriers cannot limit their responsi- 713. Shall forward in good order, etc.
bilities. 714, Shall feed and water live stock, un-
710, Must give bill of lading. less, etc.

Article 707. [319] [277] Common law shall govern, except, etc.

Cited, Crosbyton-Southplains R. Co. v. Railroad Commission of Texas (Civ. App.)
169 S. W. 1038; Ft. Worth, & D. C. Ry. Co. v. Berry (Civ. App.) 170 S. W. 125; Ameri-
can Express Co. v. Duncan (Civ. App.) 193 S. W. 411,

4, Carriage of passengers—What law governs.—Performance of agreement of re-
lease by news agent to his employer, made in Texas where agent and defendant road
were residents, held, in part at least, to involve interstate commerce. Nevill v. Gulf, C.
& S. F. Ry. Co. (Civ. App.) 187 S. W. 388.

Whether news agent entitled to transportation on defendant’s roads, under contract
with his employer involving interstate commerce, wasg a passenger when injured through
negligence of defendant’s servants was to be determined by the federal law. Id.

5. —— Who are passengers in general.—Plaintiff, getting on steps of moving street
car at a point where it never stopped and knocked off by a post before conductor could
open door, held not a passenger. Horwitz v. Jefferson County Traction Co. (Civ. App.)
188 S. W. 26.

7. —— Employés of others carried under contract with carrier.—Under the state or
local law, a news agent employed by a news service, and entitled under a contract be-
tween his employer and the road to free transportation upon passenger trains, was en-
titled to the rights, privileges, and protection of a passenger. Nevill v. Gulf, C. &
S. F. Ry. Co. (Civ. App.) 187 S. W. 388.

8. Invitation or acquiescence of carrier’s employé.—An agent of the owner of
a car of fruit who attempts to ride along with the car on a nontransferable pass is-
sued to his principal, believing that the employés will permit him to do so, is not a
passenger, but a licensee. Beard v. International & G. N. Ry. Co. (Civ. App.) 171 S. W.

9, —— Commencement and termination of relation.—Deceased, carried past his des-
tination, taking shelter on another train, and killed in dismounting to secure a return
train, held a passenger. Ft. Worth & R. G. Ry. Co. v. Keith (Civ. App.) 163 S. W. 142,

In an action for injuries to a passenger by being struck by a trainman while he had
temporarily left the train at the station with a view of returning, such temporary de-
parture did not terminate the relation of carrier and passenger. St. Louis, B. & M. Ry.
Co. v. Fielder (Civ. App.) 163 S. W. €06. .

By the common law the relation of carrier and passenger does not terminate until
after the passenger has alighted and has a reasonable time and opportunity to leave the
depot, the question of what is a reasonable time ahd opportunity being one of fact, de-
pendent on the circumstances of the particular case. Missouri, K. & T. Ry. Co. of Tex-
as v. Cook (Civ. App.) 166 8. W. 453.

A passenger at a transfer point boarding a wrong train in the nighttime, in the ab-
sence of a watchman and sufficient light, held a passenger on such train. Ft. Worth &
R. G. Ry. Co. v. Dubose (Civ. App.) 171 S. W. 1090.

Passenger carried by station and told to get off at next station held to cease to be
a passenger when she failed to do so, and her subsequent ejection was justifiable if
ordinary care was used. Missouri, K. & T. R. Co. of Texas v. Middleton (Civ. App.) 172
S. W. 1114.

Under the Carmack Amendment to the Interstate Commerce Act, a stipulation in
bill of lading of animals that in case of loss the value of any animal shall be its cash
value at time and place of shipment, not to exceed a certain sum is valid. Galveston,
H. & 8. A. Ry. Co. v. Carmack (Civ. App.) 176 S. W. 158.

‘Where a shipper of live stock exercised his option to pay the higher rate for a ship-
ment at carrier’s risk, the refusal of the agent to accept such rate or mark the bill of
lading accordingly does not deprive the shipper of his right to the carrier's liability.
Chicago, R. I. & G. Ry. Co. v. Core (Civ. App.) 176 S. W. 718.

A carrier of live stock cannot, under the Hepburn Act, exempt itself by contract
from liability for its negligence or that of its servants, causing damage to an interstate
shipment of live stock. Id.
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Person awaiting train, for which she had purchased ticket, held a passenger, with
right to remain in depot, and right to a comyortable room for her and her children ac-
companying her. St. Louis Southwestern Ry. Co. of Texas v. Padgett (Civ. App.) 181 S.
wW. 718.

A raijlroad’s negro porter, running along beside a train, after it left a station, en-
deavoring to board, owed the duty to a passenger thereon, who had neglected to leave
the train at the stop, to use care not to injure him in getting on the train. Paris & G.
N. R. Co. v. Campbell (Civ. App.) 18 S. W. 346.

11. Tickets—Nature and effect of ticket.—A ticket agent authorized to sell two
kinds of return trip tickets, with different date limits for the return trip, must issue a
ticket for the time limit demanded by a passenger, and, where he inserts, without the
fault of the passenger, an erroneous date limit for return, the passenger may recover the
damages sustained. Chicago, R. I. & G. Ry. Co. v. Howell (Civ. App.) 166 S. W. 81

18. Conditions in tickets.—A. railroad company in selling a round-trip ticket is
entitled to make it a condition of passage that the trip coupons be not detached from
the contract portion of the ticket. Missouri, K. & T. Ry. Co. of Texas v. Luster (Civ.
App.) 162 S. W. 11.

Where a passenger ticket purports to be a contract ticket offered for a reduced rate,
the passenger is bound by its lawful stipulations. Chicago, R. I. & G. Ry. Co. v. How-
ell (Civ. App.) 166 S. W. 81.

15. Transportation by connecting carrier.—A carrier held not liable for dam-
ages caused plaintiff by failure to connect with a train on another road, where defend-
ant’s agent sold a ticket only to the connecting point, though its trainmen, without au-
thority, represented to the plaintiff that she could catch a train and would not have to
stay all night at the connecting point. Texas & P. Ry. Co. v. Conway (Civ. App.) 180 S.
W. 666. -

Where passenger over connecting railroads had ticket made up of coupons, act of
railway emnloyés in directing her to take a train, which stopped at a station represent-
ed by a coupon, but not at plaintiff’s destination beyond, held not a wrongful act. Tex-
as & P. Ry. Co. v. Lathrop (Civ. App.) 192 S. W. 1080.

Where defendant authorized another carrier to sell tickets over its road, and such
other sold ticket at reduced rate in accordance with published tariffs, undisclosed rule
of defendant that such ticket was invalid on a certain train did not relieve it of liability
on the contract. Chicago, R. I. & G. Ry. Co. v. Carroll (Sup.) 193 S. W. 1068.

16. Duties as to transportation.—The failure of a railroad company to furnish rea-
sonable and proper facilities for taking a train which left the station at the same time
as another train on the track between the station and the first train held to be the
proximate cause of the failure of a prospective passenger to take his train. Trinity &
B. V. Ry. Co. v. Voss (Civ. App.) 160 S. W. 663.

A carrier’s contract to transport a passenger from one station to another is un-
conditional, while the contract for safety only requires a specified degree of care. Beau-
mont, S. L. & W. Ry. Co. v. Bishop (Civ. App.) 160 S. W. 975.

In an action for breach of a contract for the transportation of passengers, held that
defendant after breach could not be relieved from the consequences thereof by show-
ing plaintiff’s subsequent transfer of his outfit, and inability to personally perform the
contract. Chicago, R. I. & G. Ry. Co. v. Martin (Civ. App.) 163 S. W. 313.

17. —— Accommodations during transit.——The failure of a street car company to
furnish a passenger with a seat in the car is not actionable negligence, where the fact
that all the seats are occupied is apparent to the passenger when he takes his position
on the running board, from which he thereafter falls. Tennegkeit v. Galveston Electric
Co. (Civ. App.) 182 8. W. 72.

18. —— Discharging and setting down passengers.—Where a carrier contracted to
transport a passenger, and required him to alight before destination was reached,
there was a breach of contract for which the passenger was entitled to damages.
Beaumont, S. L. & W. Ry. Co. v. Bishop (Civ. App.) 160 S. 'W. 975.

The announcement of a station in an audible voice in the coach in which a pas-
senger is riding, so that it can be heard by those paying attention and possessed of the
ordinary sense of hearing, is sufficient notice of the arrival at the station. Missouri,
K. & T. R. Co. of Texas v. Middleton (Civ. App.) 172 S. W. 1114,

Where passenger over connecting railroads with coupon ticket had no special con~
tract with railroad to transport her on a particular train the fact that the train which
she took did not stop at her destination did not alone impose liability on the carrier,
where she could change at an intermediate point to a local train. Texas & P. Ry. Co.
v. Lathrop (Civ. App.) 192 S. W. 1080.

In an action against railroad for damages for carrying plaintiff past her destination,
where plaintiff was told by conductor who took her ticket on train that she would have
to change cars, as the train did not stop at her destination, she could not in good faith
rely upon incorrect statement of railroad employés before boarding the train that it would
stop at her destination. Id.

21. Action for breach of contract to carry—Damages.—A prospective passenger who
was prevented from taking a train by the failure of the railroad company to furnish rea-
sonable facilities for boarding it may recover from the company damages for the loss of
time thereby occasioned. Trinity & B. V. Ry. Co. v. Voss (Civ. App.) 160 S, W. 663.

A verdict awarding a passenger $500 for being compelled to alight a mile short of his
destination held excessive, and reduced to $200. Beaumont, S. L. & W. Ry. Co. v. Bishop
(Civ. App.) 160 S. W. 975.

‘Where a railroad company agreed with a father to wire a ticket to his son, but
failed to do so, the father held entitled to recover compensation for mental suffering
caused by the son’s delay in reaching home. Missouri, K. & T. Ry. Co. of Texas v. Stog-
ner (Civ. App.) 163 S. W. 319.

‘Where a passenger demanding a return trip ticket good until October 31st received
a ticket good only until September 15th, so that he was obliged to pay a specified sum
for the fare home, he was entitled to recover the amount of the fare so paid, minus the
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sum which he failed to pay for the return trip ticket demanded. Chicago, R. I. & G.
Ry. Co. v. Howell (Civ. App.) 166 S. W. 81.

In action for breach of agreement to furnish plaintiff and friends through chair car,
if he would induce such friends to travel over defendant road, plaintiff could not re-
cover for humiliation because he and friends were forced to travel in an inferior car,
Freeman v. Clark (Civ. App.) 177 S. 'W. 1188.

Plaintiff, who induced friends to travel with him by defendant road to Confederate
reunion, relying on road’s promise to furnish through chair car, held not entitled to re-
cover for humiliation suffered by him through road’s failure to furnish such car. Free-
man v. Clark (Sup.) 177 S. 'W. 1189.

An award of $425 in favor of plaintiff who was carried to a different place from that
to which she had secured a ticket held not excessive, where she suffered long delays and
was ridiculed. Texarkana & Ft. S. Ry. Co. v. Schevoight (Civ. App.) 181 S. W. 802.

22. Personal injuries—Care required in general.—An instruction that a carrier is re-
quired to exercise the highest degree of care possible for the safety of its passengers
held proper. St. Louis Southwestern Ry. Co. of Texas v. Woodall (Civ. App.) 159 S. W.
1012,

A carrier’'s duty to exercise the high degree of diligence which would be exercised
by very prudent persons under similar circumstances is not limited to the operation of its
cars and trains. St. Louis Southwestern Ry. Co. of Texas v. Gresham, 106 Tex. 452, 167
S. W. 724, affirming judgment (Civ. App.) 140 S. 'W. 483.

‘“High degree of care’’ and ‘“‘ordinary care,” which a carrier is required to exercise
toward its passengers, defined. Bryning v. Missouri, K. & T. Ry. Co. of Texas (Civ.
App.) 167 S. W. 826. )

The highest degree of care is required of a carrier of passengers. Galveston, H. &
S. A. Ry. Co. v. Bibb (Civ. App.) 172 S. W. 178.

The care to be exercised by a carrier of passengers is that high degree that a very
cautious person would exercise under the circumstances. Missouri, K. & T. Ry. Co. of
Texas v. Kemp (Civ. App.) 173 S. W. 532.

The degree of care required of common carriers of passengers is the same without
reference to the character of the conveyance used. Paris & G. N. Ry. Co. v. Atkins
(Civ. App.) 185 S. W. 306.

In absence of contract, where negligence is foundation of right, custom cannot be set
up to show that negligence does or does not exist. Texas & P. Ry. Co. v. Hughes (Civ.
App.) 192 8. W. 1091.

24, —— Freight or mixed trains.—The test of due care toward a passenger riding
in caboose of freight train is what prudent and cautious men would do under the same
or similar circumstances, and not what railway employés usually or ordinarily do. Paris
& G. N. Ry. Co. v. Atkins (Civ. App.) 185 S. W. 306.

25, —— Care as to persons intoxicated or under disability.—Where a passenger be-
comes unable to care for herself by reason of sickness, or other cause, it is the carrier’'s
duty. to exercise the care of a very cautious person to protect the passenger from the
dangers incident to her surroundings. St. Louis Southwestern Ry. Co. of Texas v. Adams
(Civ. App.) 163 S. W. 1029.

carrier owes to every passenger the highest degree of care without regard to age,
sex, or bodily infirmity, the degree of care to be determined by the circumstances of each
case. International & G. N. Ry, Co. v. Williams (Civ. App.) 183 S. W. 1185.

Where a passenger is burdened with baggage or other impediments, or is blind, sick,
aged, young, crippled, or infirm, which condition is known to the carrier, or if there is
a defect in the car or steps, the obligation to render personal assistance in alighting may
arise. Ft. Worth & D. C. Ry. Co. v. Yantis (Civ. App.) 185 S. W. 969.

28, Acts or omissions of employés.—A carrier is liable for intentional assault
on a passenger by a brakeman not justified or excused by the circumstances. St. Louis
Southwestern Ry. Co. of Texas v. Huddleston (Civ. App.) 178 S. W. 704.

If it was railroad porter’s duty to open doors of car vestibule at station, it was not
outside scope of employment as to passenger to open door on particular side, notwith-
standing that in opening it he may have violated railroad’s instructions and rules. St.
Louis Southwestern Ry. Co. of Texas v. Preston (Civ. App.) 194 S. W. 1128.

29. Acts of fellow passengers or third persons.—The failure of a passenger
conductor to prevent a white city marshal from entering a negro coach does not render
the carrier liable for the death of a negro in the coach, killed by the marshal, unless the
conductor could have reasonably anticipated that as a result of his failure decedent or
some passenger in the coach, would likely be killed or suffer injury. Missouri, K. & T.
Ry. Co. of Texas v. Brown (Civ. App.) 1568 S. W. 259.

The mere unauthorized presence of a white person in a negro coach is not a viola-
tion of any right of negro passengers, and gives them no cause of action against the
carrier. Id.

The act of a conductor in dragging a drunken passenger through the car to a point
near where a passenger who had made complaint against the drunken passenger was
standing, and then leaving the car, following which the drunken passenger made an as-
sault upon the other, who, in protecting himself, shot and wounded an innocent fellow
passenger, amounted to negligence. Galveston, H. & S. A. Ry. Co. v. Bell (Civ. App.)
1656 S. W. 1.

The carrier held not liable for incompetency or negligence of persons in assisting a
passenger to alight; they not being its employés or authorized to act for it. Missouri,
K. & T. Ry. Co. of Texas v. Kemp (Civ. App.) 178 S. W. 532.

The contract of a carrier with a society to run a special train providing for mem-
bers thereof assisting passengers to alight, it ig liable for incompetency or negligence
of members in so assisting a passenger. Id.

It is the absolute duty of a carrier of passengers to protect them by the exercise of
the highest degree of care, from the willful misconduct and violence of their fellow pas-
sengers and strangers. Nevill v. Gulf, C. & S. F. Ry. Co. (Civ. App.) 187 S. W. 388.

‘While a carrier is not ordinarily liable for unauthorized acts of third parties, nonem-
ployés, it may become liable for negligence in permitting such acts to be done or the
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consequences thereof to continue, if knowledge has been brought to its servants. Wich-
_ita Falls Traction Co. v. Berry (Civ. App.) 187 S. W, 415.

31, -——— Condltion and use of premises.—A railroad company which maintains an
unlighted and unguarded station platform elevated four or five feet above the ground
is guilty of negligence towards its passengers. Stamp v. Bastern Ry. Co. of New Mexico
(Civ. App.) 161 S. W. 450.

One visiting a railroad depot to inquire as to a train on which he desires to become a
passenger is an invitee, and the carrier owes him the duty of exercising reasonable care
to keep its premises in such condition that he will not, while in the exercise of ordinary
care, suffer injury in seeking an exit. Houston Belt & T. Ry. Co. v. Winerich (Civ. App.)
162 S. W. 903.

32, —— Taking up passengers.—A carrier, affording a reasonably safe way and suf-
ficient time for plaintiff to board its car, held not liable for plaintiff’s injury in attempt-
ing to board at a different place after it had started. Missouri, K. & T. Ry. 'Co. of Texas
v. Vaughan (Civ. App.) 178 S. W. 721.

Where carrier, acting through its conductor in scope of his employment, undertakes
to assist passenger to board car, it is bound to employ the highest degree of care. South-
ern Traction Co. v. Reagor (Civ. App.) 186 S. W, 272.

33, —— Sufficiency and safety of means.—A carrier of passengers must furnish a
reasonably safe car and exercise the highest degree of care to ascertain and repair de-
fects in the car, as by furnishing an experienced inspector, etc. St. Louis Southwestern
Ry. Co. v. Moore (Civ. App.) 161 S. W. 378.

To leave fruit on a wet platform of a passenger car while running a. distance of 25 or
30 miles is sufficient to show knowledge of the existence of the fruit. Galveston, H. & S.
A. Ry. Co. v. Bibb (Civ. App.) 172 S. W. 178,

That plaintiff did not inform the carrier or its servants of the delicate condition of his
wife will not preclude recovery for injuries resulting to her from cold contracted through
an insufficiently heated car. St. Louis Southwestern Ry. Co. of Texas v. Rutherford (Civ,
App.) 184 S. W. 700.

It is the duty of a railway to use reasonable care to keep the traps and doors of ves-
tibuled cars closed. St. Louis Southwestern Ry. Co. of Texas v. IChristian (Civ. App.)
191 S. 'W. 1175.

Carrier of passengers must use high degree of care to discover and remove dangerous
obstructions on its track. Texas & P. Ry. Co. v. Hughes (Civ., App.) 192 S. W. 1091.

34, —— Management of conveyances.—Two railroads maintaining parallel tracks
held not guilty of actionable negligence toward a passenger on one of the trains jump-
ing from the train under the erroneous belief that a collision was imminent. Beaty v.
Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 1756 S. W, 450.

If a passenger was thrown down by an unusual and negligent jerk of a train, it was
immaterial whether or not the train was moving when she arose to leave the car. In-
ternational & G. N. Ry. Co. v. Jones (Civ. App.) 175 S. W. 488.

35, —— Setting down passengers.—Where a negligent jerk of a street car threw a
passenger from the car, injuring her, the street railway company was liable, whether she
attempted to alight while the car was in motion or not. San Antonio Traction Co. v.
Badgett (Civ. App.) 158 S. W. 803.

‘Where a passenger on a train which was not scheduled to stop at his destination
paid the conductor for transportation to the next station beyond, and then, when the
train stopped at his destination, on the invitation of the conductor attempted to alight,
the carrier owed him a duty to provide a safe place to alight. St. Louis Southwestern
Ry. 'Co. of Texas v. Woodall (Civ. App.) 159 8. W. 1012.

Where a carrier’s servants knew that a passenger had become mentally deranged
from illness, but there was nothing to indicate that she contemplated leaving the train
while in motion, the carrier was not negligent in failing to provide a guard for her, or to
forcibly restrain her to prevent such act. St. Louis Southwestern Ry. Co. of Texas V.
Adams (Civ. App.) 163 S. W. 1029.

A special contract to run a train to place where there was no station does not, as to
passengers not parties thereto, absolve the carrier from its duty as to their safety in
alighting. Missouri, K. & T. Ry. Co. of Texas v. Kemp (Civ. App.) 173 S. W. 532.

Passenger, forced to leave depot with children and wait outside on muddy ground,
where she was annoyed by insects and frightened by Mexicans and negroes from con-
struction train, held entitled to damages. St. Louis Southwestern Ry. Co. of Texas V.
Padgett (Civ. App.) 181 S, W, 718.

A carrier is chargeable with knowledge of the necessity of assisting a passenger from
the train when she was 59 years old, corpulent, carried several bundles, and had in charge
a small child. International & G. N. Ry. Co. v. Williams (Civ. App.) 183 S. W. 1185.

In an action for injuries while alighting from a street car, defendant was not liable
if the car stopped for a reasonable time, and its servants did not know, or have reason to
11<§14o§r, %a;ztzhe plaintiff had not alighted. San Antonio Traction Co. v. Cox (Civ. App.)

The carrier may assume that an able-bodied male passenger will exercise care requir-
ed for his own safety, and will be able to alight safely without assistance from a station-
ary car, the highest step of which is 18 inches from the ground, the platform, sill and
steps being dry. Ft. Worth & D. C. Ry. Co. v. Yantis (Civ. App.) 185 S. W. 969.

T}}e carrier must furnish safe appliances and facilities for alighting from its train,
apd give passengers a reasonable time to alight at their destination, but need not or-
dinarily extend personal assistance to a passenger in alighting. Id.

Railroad held liable to plaintiff passenger for damages sustained from falling from car
when porter who undertook to aid plaintiff to alight with box negligently caused box to
fall down steps and against plaintiff. St. Louis Southwestern Ry. Co. of Texas v. Pres-
ton (Civ. App.) 194 S. W. 1128.

_36- — Qare as to persons accompanying passengers.—That trainmen were without
notice of plaintiff’s intention to assist his daughter aboard held immaterial, in view of a
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custom to delay the train for such a purpose. Ft. Worth & D. C. Ry. Co. v. Abbott (Civ.
App.) 170 8. W. 117.

The conductor of a vestibuled train, with knowledge, that plaintiff had boarded it to
assist his mother and her other children, was bound to hold the train a reasonable time
to allow plaintiff to disembark, and, the train having started before plaintiff had time to
alight, the conductor was bound to stop it to permit plaintiff to do so. Missouri, K. &
T. Ry. Co. of Texas v. Churchill (Civ. App.) 171 S. W. 517.

One assisting passengers to board a train in the interest of the company and with its
knowledge does so by implied invitation, and the train must be held long enough to allow
him to render such services and leave the train. Ft. Worth & D. C. Ry. Co. v. Allen
(Civ. App.) 179 S. W. 62.

In the absence of knowledge that one enters its train merely to assist passengers and
then alight, the carrier may assume such person to be a passenger, and may start ity
train after giving him reasonable time to get aboard. Id.

‘Where a person, entering a train to assist passengers, answers the brakeman’s ques-
tion as to destination by saying ‘‘they’” are going to ., the brakeman is not thereby
charged with knowledge of his intention. Id.

Where one enters a train only to assist passengers on board, and then to get off, there
being no custom to hold trains for that purpose and no knowledge by the railroad that he
is so upon the train, failure to hold the train a reasonable time for him to alight is not
negligence. Id.

Where a person assisting a passenger alights from a moving train getting under way
from a station, without hesitation or request to stop, the carrier owes no duty to stop
the train nor to prevent his alighting until it can be stopped. Id.

Where a woman hotel keeper at the request of a guest accompanied her to the sta-
tion for the purpose of assisting her, the railway company was liable for negligence in
failing to properly light the platform, by reason of which the hotel keeper was injured,
since she was, under the circumstances, an ‘‘invitee.”” Missouri, K. & T. Ry. Co. of Texas
v. Bailey (Civ. App.) 186 S. W. 230.

In the absence of regulation to the contrary, a person who goes to a depot of a rail-
way for the purpose of accompanying a departing passenger is deemed as going upon the
premises of the company under an implied invitation. Id.

37. Proximate cause of injury.—A carrier’s wrongful act in permitting a white
man to ride in a car for negroes, where he assaulted plaintiff, a negress, held the proxi-
.mate cause of her injury, unless she provoked the assault by her own misconduct. Ba-
ker v. Texas & P. Ry. 'Co. (Civ. App.) 158 S. W. 263.

The negligence of a conductor in failing to remove a drunken passenger from a car
held to be the proximate cause of an injury received by a passenger from a stray bullet
fired by another passenger in self-defense at the drunken passenger. Galveston, H. & S.
A. Ry. Co. v. Bell (Civ. App.) 165 S. W. 1.

In an action for personal injuries to plaintiff’s wife while alighting from a train, an
instruction that the evidence must show that the injury was the natural and probable
consequence of the negligence and ought to have been foreseen as likely to occur by a
person of ordinary prudence, in the light of attending circumstances, held proper. Bryn-
ing v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 167 S. W. 826,

That a door was left unlocked and no attendant provided to assist passengers alight-
ing from a car did not contribute or cause the fall of a passenger, who stepped on a ban-
ana peeling, for such result from leaving the door unlocked could not have been reason-
ably contemplated and was not, in a legal sense, the proximate cause. Ft. Worth & D.
C. Ry.