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PREFACE

THE publisher of Vernon's Sayles' Civil Statutes of 1914 and Vernon's Crimi
nal Statutes of 1916 presents, in two volumes, a combined Supplement con

tinuing to date those publications, with their various features. All laws of

general application enacted by the second and third called sessions of the

33d Legislature, and by the 34th and 35th Legislatures, and all of the called

sessions, thereof, except such laws as were carried into Vernon's Criminal
Statutes of 1916, have been included in the Supplement. The new laws have
been classified in accordance with the scheme of division adopted by the re

visions of" 1911. New provisions, which amend or supersede existing laws,
are given the same numbers in the Supplement that the old laws 'bore in the

original editions. Entirely new provisions are given lettered numbers, and

placed in the titles and chapters to which their subject-matter relates. Notes
and references have been made under article headings calling attention to new

legislation affecting, but not directly amending or superseding, the old pro
visions;' Thus the reader who has found a provision in the former editions

may follow the article number into the Supplement, and will 'know at once

whether' any change has been made in the statute law on the matter in hand.
If the article number is either omitted from the Supplement or is included

.

for some other purpose, but contains no text or text note, he knows at once

that no change has been made by the Legislature as to that subject-matter.
The annotations have been continued on the plan of the former editions

down to' and including 194'Southwestern Reporter. To facilitate ready refer
ence from the old edition to the Supplement, the notes have been given the
same numbers as they bore in the original edition.

The text of the new law is a literal copy of the published Session Laws.
What may appear to be typographical errors in this work will be found on

examination of the Session Laws to be an exact copy of the law as enacted
and published.

A separate index and table of statutes have been prepared for each branch
of the statute law, conforming to the plan of the original editions. The val
uable matter in the appendix of the original editions has been continued in
the Supplement.
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SUPPLEMENT TO VERNON'S SAYLES'

ANNOTATED CIVIL STATUTES
OF THE

STATE OF TEXAS

TITLE 1

ADOPTION
Art.
1. How heir adopted.
2. Rights of adopted heir.

Art.
5. Right of adopted child to support, etc.

Article 1. [1] How heir adopted.
Cited, Menville v. Wicknam (Civ. App.) 169 S. W. 1123; Masterson v. Harris (Sup.)

174 S. W. 570.

Nature of relation.-Adoption is unknown to the. comnion law, and is purely statu
tory. 'I'hompscn v: Waits (Civ. App.) 159 S. W. 82.

Agreement for adoptlon-Sufficiency.-Instrument executed by husband and wife hav
ing no children, attempting to adopt a child, held ineffective, where it provided that he
should be only a coheir with their otJher legal heirs. Thompson v. Waits (Civ. App.) 159

• S. W. 82.
Civil and common law�Adoption was unknown at common law. Harle v. Harle

(Clv. App.) 166 S. W. 674.
Since adoption did not exist at common law, the adoption statutes Ingraf'ted upon

the law of the state the provisions of the civil law on the subject, as well as its con

struction of the law thereon. Id.

Construction of'statute.-The legislative int�ntion in enacting the adoption statutes
Should be determined by giving to the words therein their ordinary meaning. Harle v.

Harle (Civ. App.) 166 S. W. 674.

Rights as to community property-Rights of children of adopted child . ...,.-See Harle v.
Harle (Civ. App.) 166 S. W. 6:74.

Birth of issue as affecting will.-See Evans v. Evans (Civ. App.) 186 S. W. 815.

Art. 2. [2J Rights of adopted heir.
Cited, Mel�ville v. Wickham (Civ. App.) 169 S. W. 1123.
Inheritance by adopted child.-Instrument executed by husband and wife having no

children, attempting to adopt a child, held ineffective, where it provided that he should
be only a coheir with their other legal heirs. Thoonpson v. Waits (Civ. App.) 159 S.
W.82.

An adoption merely places the adopted child on the same footing as the foster par
ent's other children, leaving! such parent free to dispose of 'his property by will as he
may desire. ,Masterson v. Harris (Sup.) 174 s. W. 570, answer to certified questions
conformed to (Civ. App.) 179 S'. W. 284.

In an action for partition, evidence held not to sustain a finding that a decedent,
adopting a child of his intended wife, intended that she should take, either under his will
or upon his intestacy, equally with his own children. Masterson v. Harris (Civ. App.)
179 s. W. 284.

In action for partition, held, on the pleadings, that proof that decedent had intended
that an adopted child, through whom plaintiff claimed, should have the same interest
in his estate as his own children, did not authorize judgment for plaintiff. Id.

An adopted heir, upon the death of the adopting party, becomes entitled, if living, to
an interest in! all the property of which he may die intestate. Evans v. E;vans (Civ.
App.) 186 S. W. 815.

.

The law of adoption applies only to heirship and the right to maintenance and sup
port, giving full rights of inheritance, and brings him within general laws of descent and
distribution. State v. Yturria (Civ. App.) 189 s. W. 291.

-- Children of adopted child.-In view of articles 1, 2, and 5, held that the children
of an adopted child may take the same as natural children under article 2469. Harle v.

Harle (Civ. App.) 166 S. W. 674.

As working revocation of will.-Child adopted by testator subsequent to the execution
of his will was not a child within articles 7866, 7867, making tihe birth of an after-born
child a revocation of the will, and not entitled to inherit any of testator's property. Ev
ans v. Evans (Civ. App.) 186' s. W. 815.

Exemption of property from inheritance taxes.-Under Inheritance Tax Law, art:
7487, property passing hy testator's will to his adopted children was exempt, in view of
this article. State v. Yturria (Civ. App.) 189 s. W. 291.

Art. 5. Right of adopted child to support, etc.
Rights In community property of children of adopted child.-See Harle v. Harle (Civ.

App.) 166 S. W. 674.
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Art. 10 AFFIDAVITS, OATHS AND AFFIRMATIONS (Title 2

TITLE 2

AFFIDAVITS, OATHS AND AFFIRMATIONS
Art.
10. Oaths, etc., generally, who to admin

ister.
11. Affidavit may be by agent or attorney.

Art.
12. All affida\Tits must be in writing and

signed.
13. Officers authorized to take affidavits.

Article 10. [4] [4] Oaths, etc., generally by whom administered.
Interest of notary.-Under this article, in a suit for injunction, affidavit of president

of plaintiff bank in support of petition held not void because made before a notary pub
lic who was cashier of bank. Schaefer v. First Nat. Bank, Bay City (Civ. App.) 189 s.
W.656.

Justice of the peace.-A justice of the peace is authorized to take affidavits. Millner
v. State, 75 Tex. Cr. R. 22, 169 S. W. 899.

Art. 11. [5] [5] Affidavit may be made by agent or attorney.
Knowledg1e of facts.-Affidavits required in t.he course of pleadings or for the obtain

ing of writs or special process, if made either by a party seeking relief or by his agent
or attorney, should be on the knowledge of affiant as to the truth of the facts. Abilene
Independent Telephone & Telegraph Co. v. Southwestern Telegraph & Telepoone Co.
(Civ. App.) 185 s. W. 356.

Art. 12. [6] [6] All affidavits must be in writing, and signed.
Necessity of date.-The jurat to the verification of plaintiff's petition held sufficlent,

though undated. Order of Aztecs v. Noble (Civ. App.) 174 s. W. 623.
Definition of "affidavlt."-An "affidavit" is an oath reduced to writing. Marsden v.

Troy (C1v. App.) 189 S. W. 960.

Art. 13. [7] [7] Officers authorized· to take affidavits.
Authority of attorney of Interested party.-Affidavits accompanying a motion for new

trial may not be sworn to before defendant's counsel. Burnett v. State, 73 Cr. R.
477, 165 S. W. 681; Gordon v. State, 72 Cr.. R. 285, 162 81. W. 522; Pope v. State
(Cr. App.) 179 S. W. 874; McDonald v. State (Cr. App.) 179 S. W. 880; Sanford v. State
(Cr. App.) 185 S. W. 22; Holloway v. State (Cr. App.) 193 S. W. 145; Savalla v. State
(Cr. App.) 194 S. W. 829.

That a pleading was verified by a party before one of his attorneys in the case was

not ground for sustaining a special exception thereto. Coody v. Shawver (Civ. App.) 161
S. W. 935.

An affidavit for a writ of sequestration was not defective because it was sworn to
before plaintiff's attorney as a. notary public. Power v. First State Bank of Crowell
(Civ. App.) 162 S. W. 416.

Attorney of record for party held authorized to administer oath to an affidavit to his
client. Forest Oil Co. v. Wilson (Civ. App.) 178 S. W. 626.

The affidavit introduced by the state should not be considered, the oath thereto being
taken by counsel for the state. Melton v. State (Cr. App.) 182 S. W. 289.

A motion for continuance may not be sworn to before one of the defendant's attor
neys, and if objected to on this ground, will be stricken from the record. Hall v. State
(Cr. App.) 185 S. W. 574.

Officer In other state.-An affidavit in lieu of an appeal bond sworn to before the
judge of a county court of another state is defective. Rounds v. Coleman (Civ. App.)
179 S. W. 630.
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Chap. 7) AGRICULTURE Art 14%

TITLE 2A

AGRICULTURE
Chap.
5. Farmers' county library.
6. Co-operative demonstration work.

Chap.
7. Farmers' co-operative societies.

CHAPTER FIVE

FARMERS' COUNTY LIBRARY
Article 14xx.
See Arts. 1498%-1498%s, post.

CHAPTER SIX

CO-OPERATIVE DEMONSTRATION WORK

Article 14zzz. Canning demonstration work.-The commissioners
courts of the respective counties of this State may and they are hereby
authorized and empowered to appropriate and use under such rules and
regulations as they may prescribe any sum or sums of money not to ex

ceed fifteen hundred ($1500.00) dollars per year for the canning demon
stration agent in their respective counties along the same lines as this
work is and may be conducted hy the Agricultural and Mechanical Col
lege and may conduct such work jointly in their respective counties with
the agents and representatives of the Agricultural and. Mechanical Col
lege upon such terms and conditions as may be agreed upon between the
agents of the Agricultural and Mechanical College and the commission
ers court. [Act May 19, 1917, 1st C. S., ch. 35, § 1.]

Took effect 90 days after May 17, 1917, date of adjournment.

CHAPTER SEVEN

FARMERS' CO-:-OPERATIVE SOCIETIES

Art.
14'As. Corporatlons may be created.
14%a. Locality of operation; public funds

not to be used in organizing so

cieties; joint agencies.
14%b. Incorporation proceedings.
14%c. Charter fees; filing charters, amend

ments, etc., with Secretary of
State; approval of Attorney Gen
eral; filing charter'S, etc., with
county clerk ; certffied copies.

14'Asd. Purposes of corporations; franchise
tax; statements; surplus.

Art.
14%e. Assets; payment of contrlbutions;

rights of certificate holders before
payment; notes.

14%f. Powers.
14lhg. Membership.
141hh. Membership certificates not trans

ferable; withdrawal
141hi. Liability of members; waiver of ex

emption.
14%j. Forms to be prepared by Attorney

General.

Article 14%. Corporations may be created.-That private corpora
tions may hereafter be incorporated for the purpose of enabling those
engaged in agricultural pursuits to co-operate with each other for the
purposes named in this Act. Only those engaged in agricultural pur
suits can become incorporators of or members of Societies chartered
under this Act.

Each corporation chartered hereunder shall contain as a part of its
name these words, "Farmers' Co-operatdve Society." No. 1. Pro

S



Art.141f2 AGRICULTURE (Title 2A

vided, persons not engaged in agricultural pursuits may be permitted
to contribute an amount not in excess of one-third the outstanding work

ing capital of the society. [Act April 4, 1917, ch. 193, § 1.]
Took effect 90 days after Mar0h 21, 1917, date of adjournment.

Art. 14Yza. Locality of operation; public funds not to be used in
organizing societies; joint agencies.-Corporations chartered hereunder
shall be ·purely local in their character, shall confine their activities,
business operations and membership to the community in which they
are located, and in no event to extend beyond the territory surrounding
the town, village or city designated as the place of business of the cor

poration, provided that no public funds appropriated to any department
of State Government, or to any State Institution shall be used in organ
izing any societies or corporations mentioned.in this Act. Provided,
that corporations incorporated hereunder may join with other corpora
tion's incorporated under this Act in establishing and maintaining joint
agencies for the accomplishment of the purposes for which they are in
corporated. [Id., § 2.]

Art. 14Yzb. Incorporation proceedings.-Those desiring to form
corporations hereunder shall, in the exercise of the rights herein grant
ed and subject to the limitations herein provided, prepare and file their
charters under the General Corporation Laws of this State, which said
corporation laws shall govern them except where in conflict with the
provisions of this Act, and then in such instances this Act shall govern.
[Id., § 3.]

Art. 14Yzc. Charter fees; filing charters, amendments, etc., with
Secretary of State; approval of Attorney General; filing charters, ·etc.,
with County Clerk; certified copies.-The Secretary of State. shall, in
stead of the statutory fees charged for filing charters, charge for filing
charters and amendments to charters of corporations. incorporated here
under the sum of Ten Dollars for each charter and amendment ·thereof.
Charters, amendments to charters and all by-laws must be filed in the
office .of the Secretary of State, and must first before being filed be ap
proved by the Attorney General. Copies of the charter and by-laws
properly certified to by the Secretary of State shall also be filed in the
office of the County Clerk of the county in which is located any Society
which is incorporated hereunder, but need not be recorded by the Coun
ty Clerk but shall be kept by him subject to inspection. of any person
interested. The Secretary of State shall, lin furnishing the corporation
certified copies of charters, amendments and by-laws, furnish to the

Society two certified copies of each, one for the files of the Society and
one to be filed in the office of the County Clerk. [Id., § 4.]

Art. 14Yzd. Purposes of corporations; franchise tax; statements;
surplus.-Corporations chartered hereunder shall be purely co-opera
tive, and not for profit, and shall not be required to pay any annual
'franchise tax,. but shall nevertheless make a statement of their assets
and liabilities to the Secretary of State, showing the condition of their
affairs, in such form as may be prepared for the Secretary of State by
the Attorney General. Such Societies may, by their Directors in ac

cordance with their by-laws pass their profits to the surplus fund or di
vide the same among the members of the Society in proportion to the
respective contributions in cash to the working capital of the corpora
tion, and patronage of their members.. [Id., § 5.]

Art. 14Yze. Assets; payment of contributions; rights of certificate
holders before payment; notes.-Corporations. chartered hereunder
shall have property of not less than Five Hundred Dollars in value,
which may be cash, property or notes acceptable to the Board of Direc
tors; provided, however, that no membership certificates shall be is-

4



Chap. 7) AGRICULTURE Art. 14%i

sued for subscriptions in the form of notes until such notes have been

paid in full, principal and interest, and the holders of membership cer

tificates for which cash or property has not been paid, while entitled to

vote in the management of the affairs of the. corporations shall not be
entitled to share in its dividends nor in a distribution of any assets un

til such notes are paid in full. However, they may become borrowers
from the corporation under the provisions of this Act and the by-laws
adopted hereunder. Such notes shall be construed to be valid subscrip
tion contracts, and shall be the property of the corporations chartered
hereunder for any and all purposes. [Id., § 6.]

Art. 14Yzf. Powers.c-Corporations chartered under this Act shall
have authority to borrow money and discount notes to an aggregate
amount not in excess of five times the working capital of the corpora
tion; such corporations shall have the right to loan their funds to mem

bers only upon such terms and such security, if any, as may be provid
ed in their by-laws; they shall also have the right to act as the co-opera
tive selling and' purchasing agents of their members only, and may
for their members sell any and all agricultural products, and for their
members purchase' machinery and all supplies of any kind or charac

ter, including the, purchase of fire, livestock, hail, cyclone and storm
insurance for its members in the event of purchasing insurance for its

members, however, the corporation shall have authority to be, and shall
be appointed and licensed as, the agent of the insurance companies, and
the commissions so received by it shall be a part of the corporate funds
of the company; they shall also have authority to own and operate
such machinery and instrumentalities as may be necessary in the pro
duction, harvesting, and preparation for market of farm and ranch prod-
ucts. [Id., § 7.]

.

Art. 14Yzg. Membership.--Membership in Societies incorporated
under this Act can be obtained only by election thereto at the time of the
organization of the Society by the organizers thereof, or by the Board of
Directors of such Society when organized under such rules and limjta-'
tions as may be made in the by-laws. Members shall each have one vote

only in the management of the affairs of the corporation. Members may
be suspended or expelled for misconduct under such rules and regula
tions as may be prescribed, in the by-laws. In case of expulsion the
Society shall return to the member at such time as may be fixed in its
by-laws an amount equal to the money value of the amount contributed
by such member to the working capital of the society. [Id.; § 8.]

Art. 14Yzh. Membership certificates not transferable; withdrawal.
-Membership certificates shall not be transferable, but members shall
have the right of withdrawal under such rules and regulations as may be
adopted by the Society in its by-laws. In case of withdrawal the society
may return to the member an amount equal to the money value of the
amount contributed by him to the working capital of the society. [Id.,
§ 9·1 •

Art. 14Yzi. Liability of members; waiver of exemption. ......:.....Unless
otherwise provided, the members of a corporation chartered hereunder
shall not be responsible to the corporation, or to its creditors, in excess

of the membership shares subscribed by them, and when such shares are

paid for their liability shall cease; provided, however, that the associa
tion may, in its by-laws, make each member responsible for an additional
amount equal to 100 per cent. of the shares owned by a member, payable
upon assessment of the Board of Directors for the payment of the debts
and obligations of the corporation; And may provide in like manner
that members may waive their right to claim personal property exempt
from seizure for debt as against debts and obligations due to the society;
but in all such instances such liability must be plainly provided for in

5



Art. 14Yzj AGRICULTURE (Title 2A

the by-laws, which by-laws in this and all other instances must be signed
by the member." [rd., § 10.]

Art. 14Yzj. Forms to be prepared by Attorney Genera1.-Appropri
ate forms of charter, charter amendments, by-laws, rules and regula
tions and annual reports to the members, and such other forms as may
be necessary to make this Act effective, shall be prepared by the Attor
ney General of the State and filed with the Secretary of State who shall
cause same, together with cppy of this Act, to be published and distrib
uted among the citizens of the State who may be interested. "[rd., § 11.]
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Title 4) AMUSEMENTS-PUBLIO Art. 22

TITLE 4

AMUSEMENTS,-PUBLIC

Article 22. Defining places of public amusement.
Negligence In conduct of place of public amusement.-Unless a defect in a stairway

was brought to the notice of the manager of a theater or his employes before an 'injury
to a patron alleged to have been; caused thereby, or unless it had existea for such a

length of time that by ordinary care he would have discovered it, he was not liable.
Dalton v. Hooper (Civ. App.) 168 S. W. 84.

.

In an action for injuries to child while on walk in amusement grounds under defend
ant's control, measure of duty held to be ordinary care to keep walk in condition,

-

safe
for child of plaintiff's years. W1Cihita Falls Traction Co. v. Adams (Sup.) 183 S. W. 155.

Owner of amusement grounds held liable for injuries by tank on walk under its con

trol if placed there by its employes, or if placed there by stranger and it did not exer

cise ordinary care to remove it. Id.

Liability of manager for breach of contr-act.i--A manager of a theater for a lessee is
not liable for breach of contract based on sale of ticket by an employe of the lessee and
ejection by another of the holder of the ticket. Weis v. Skinner (Civ. App.) 178 S. W. 34.

A manager of a theater for a lessee is not liable in tort for other employes of the les
see selling a ticket to a performance and ejecting the holder thereof from her seat. Id.
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APPORTIONMENT

TITLE 5

APPORTIONMENT
Art.
24. Senatorial districts.
26. Representative districts.
28. Congressional districts.
29. Supreme judicial districts.
30. Judicial districts.

(Title 5

Art.
31. Where apportionment law amended,

rule as to return of writs, etc.,
jurors, appearance bonds, etc., and
witnesses.

Counties.

Repre- Con- SupSe�a- senta- gres- Judl- Judi'-
tO�lal tive sional cial cial
D�s- Dis- Dis- Dis- Dis
trict. trtct, trict. trict. trict.

1
8
9
4
2
7
4
1
7
4
3
2
4
3
4
3
8
2
6
1
1
8
7
4
3
1
3
3
4
2
4
6
7
6
7
1
6
7
2
7
3
3
5
7
1
3
2
3
2
3
7
8
3
7
8
7
It
2
7
5
2
1
7
4
7
,
4
2
8
4

or;
I

Erath "26
Falls II
Fannin 3
Fayette 18
Fisher 28
Floyd 29
Foard 29
Fort Bend ... 16
Franklin 2
Freestone .... 12
Frio 22
Gaines 28
Galveston 17
Garza 28
Gillespie 24
Glasscock 28
Goliad 22
Gonzales ..... 21
Gray 29
Grayson 4
Gregg 8
Grimes 15
Guadalupe '" 21
Hale •.•••••.. 29
Hall 29
Hamilton 27
Hansford ..... 29
Hardeman .,. 29
Hardin 14
Harris 16
Harrison ..... 8
Hartley...... 29
Haskell 28
Hays .... ..••. 21
Hemphill 29
Henderson 9
Hidalgo 23
Hill 10
Hockley...... 29
Hood " .••••.. 30
Hopkins ...... 2
Houston 13
Howard ...... 28
Hudspeth..... 25
Hunt.......... 5
Hutchinson.. 29
Irion 25
Jack .....•.... 29
Jackson ...... 22
Jasper 14
Jefff'rson 14
Jeff Davis 25
Jim Hoxg 23
Jim Wells.... 23
Johnson 10
Jones 28
Karnes 22
Kaufman 9
Kendall 24
Kent 28
Kerr 24
Kimble ....... 25
King 29
Kinney ....... 25
Kleberg •••... 23
Knox 29
Lamar •.•.... 3
Lamb 29
Lampasas 20
La Salle 23
Lavaca.. 18
Lee ...• 19
Leon ••••••••• 15

Repre- Con- SupSe�a- senta- gres-
Judi- Judi

tO�lal tive sional cial cial
D�s- Dis- Dis- Dis- Distrtct, trict. trict. trict. trict.

- .......-----1'---1------ --- --- 1-------1,-- --- --- --- ---

Anderson 13
Andrews ..... 28
Angelina .. • . 13
Aransas ..... 22
Archer 29
Armstrong " 29
Atascosa 22
Austin 18
Bailey 29
Bandera ..... 24
Bastrop 19
Baylor 29
Bee 22
Bell 27
Bexar 24
Blanco 21
Borden 28
Bosque 27
Bowie 1
Brazoria 17
Brazos 12
Brewster ... • 25
Briscoe 29
Brooks ....... 23
Brown 2U
Burleson 19
Burnet 20
Caldwell 21
Calhoun 22
Callahan 28
Cameron ..... 23
Camp 7
Carson ....... 29
Cass 1
Castro .. ...... 29
Chambers 17
Cherokee ..... 13
Childress 29
Clay ...•.• 29
Cochran 29
Coke 25
Coleman 26
Collin 5
Collingsworth 29
Colorado..... 18
Comal 21
Comanche 26
Concho 26
Cooke 4
Coryell 27
Cottle 29
Crane 28
Crockett 25
Crosby....... 29
Culberson. .... 25
Dallam .. �.. .. 29
Dallas ....... 6
Dawson 28
Deaf Smith.. 29
Delta 2
Denton 31
DeWitt 22
Dickens 29
Dimmit 23
Donley 29
Dunn 23
Duval 23
Eastland 28
Ector " 28
Edwards 25
Ellis 10
El Paso •••••• 25

25
122

10
75

100
123

80
71,127

123
ns

90
102

75
66, 67

85
87

122
95

1. 3
19
22

117
122

78
110

68,127
92
86
74

108,110
77
31

125
2, 3

123
17
26

104
100
122
111
112

41, 43
124

71, 127
88

109
112
48
93

104
120
115
122
119
125

44, 47
122
123
35

46, 54
81

105
116
124

76
76

108
120
115
55

118,119

7 3
16 70

2 2
14 36
13 30
18 47
15 81
10 22
18 64
16 38
10 21
13 50
14 36
11 27
14 37,45,57,73
14 33
18 32
11 18

1 5
9 23
6 85

16 63
18 64
15 79
17 35
10 21
17 33
10 22

9 24
17 42
15 28

1 76
18 31

1 5
18 64
7 75
2 2

t18 46
13 30
18 72
16 51
17 35

4 59
18 46

9 25
14 22
17 52
17 35
13 16
11 52
18 50
16 70
16 83
18 72
16 3.4
18 69

5 14,44,68
18 72
18 69,

1 8, 62
13 16

9 24
18 50
15 49
18 47
15 28
15 79
17 42
16 70
16 83
5 40

16 24,41,65

Counties.

8

96, 97
62, 63
37, 38
70, 127

121
122
103

18, 127
35
58
80

122
16, 17

122
87

120
74
82

124
42, 43

126
21, 22

83
123
104
94

125
103
12
15

4,126
125
102

88
124
28
78

56, 59
122

97
34" 35

24
120
119

39, 40
125
113

99
73

9
13, 14

117
78
76

53, 95
106

81, 84
45, 47

87
105
115
115
105
117

77
103

36, 38
123

93
80
72

68,127
23

12 29
11 82

4 6
9 22

18 39
18 64
18 46

8 23
1 76
6 77

15 81
18 72

7 10, 56
18 72
16 33
16 70

9 24
9 25

18 31
4 15, 59
3 4
8 12

14 25
18 64
18 46
11 52
18 31
18 46

2 9. 75
8 11,55,61,80
2 71

18 69
18 39
10 22
18 31

3 3
15 79

6 66
18 72
12 29

1 8
7 3

16 32
16 34

4 8, 62
18 31
16 51
13 43

9 24
2 1
2 58, 60

16 63
15 79
15 79
12 18
17 39
14 81

3 86
14 38
18 39
16 38
16 33
18 50
15 63
15 28
18 50

1 6, 62
18 64
17 Z7
16 81

9 26
10 21

6 12

:
3
6
1
'I
7
7
1
6
6
4
8
1
7
4
8
4
4
7
6
6
1
4
7
7
3
7
7
9
1
6
7
2
3
7
6
4
5
7
2
Ii
1
2
8
6
7
3
2
1
9
9
8
4
4
2
2
4
5
4
7
4
4
7
4
4
2
6
7
3
4
1
8
1



Title 5) APPORTIONMENT

Counties.

Art. 28

Liberty
Limestone
Lipscomb ....

Live Oak •.•.

Llano
Loving ...••••

Lubbock •••••

Lynn ...••••••

Madison •••••

Marion .••••••

Martin •••••••

Mason ...•••••

Matagorda •••

Maverick ..•..

McCulloch ..•

McLennan ••.

McMullen ...M

Medina ...••••

Menard
Midland ••••••

Milam
Mills ...••••••

Mitchell ••••••

Montague •...
.

Montgomery •

Moore ...•.•..

Morris .

Motley .

Nacogdoches
Navarro ...••

Newton •...••

Nolan
Nueces •..••••

Ochiltree ..•.•

Oldham •.•.••

Orange ...••••

Palo Pinto •••

Panola .....••

Parker ...•••.

Parmer ..•••.

Pecos " .•••••.

Polk .....••••.

Potter ., .

Presidio .

Rains ......••

Randall •.••••

Reagan
Real .......•••

Red River •••

Reeves .

Refugio ....••

Roberts .

Robertson .

Rockwall ..••

Runnels ......

Repre- Con- I J di Sup.
Se�a- senta- gres-

u -

Judi-
to:t:lal tive sional ci!l1 cial
D.IS- nis- Dis- DIS- Dis
trict. trict. trict. trict. trict.

14
12
29
22
26
28
29
28
15

1
28
25
17
25
26
11
23
25
25
28
11
26
28

, 31
15
29

1
29
14

9
14
28
23
29
29
14
28

8
30
29
25
15
29
25

5
29
25
24

2
25
22
29
12
6

26

12, 14
60, 63

124
75
87

120
122
122

23
3

120
115

19
117
114

61, 63
80

116
115
120

65, 67
94

121
49
21

125
32

104
7

57,58,59
9

121
76

124
125

14
98

5
51

123
120

11
125
117

30
123
120
115

33
120

75
124

64
40
III

7 9, 75
, 77

18 31
15 36
17 33
16 70
18 72
18 72

6 12
1 76

16 70
16 33

9 23
15 63
17 115
11 19.54,74
15 36
15 38
16 33
16 70

6 20
17 27
16 32
13 16

7 9
18 69
1 76

18 50
2 2
6 13
2 1

17 32
14 28
18 31
18 69

2 1
17 29

2 4
12 43
18 69
16 83

7 9
18 47
16 63
4 8

18 47
16 83
16 38

1 6
16 70

9 24
18 31
6 85
5 86

17 35

9
5
7
4
3
8
7
7
1
6
8
4
1
4
3
3
4
4
4
8
3
3
2
2

9,75
7
6
7
9
5
9
2
4
7
r
9
2

6, 9
2
7
8
9
7
8
5
7
8
4
6
8
4
7
3
5
3

Counties.

8
14
14
15
23
26
25
28
28

8
29

7
30
23
28
25
28
25
29
30

·28
25
28
29
2

25
20
13
14
7

28
25
25

7
22
15
16
28
19
23
17
29
29
29
23
20
22
28
31

7
28
29
23
25

Repre- Con- SupSe�a� senta- gres-
Judi- Judi�

to:t:lal tive sional ctal cial
D.IS- Dis- Dis- Dis- Dis
trict. trict. trict. trict. trict.

'6
9

10
11
75

114
113
105
106

8
125

27, 28
97
78
98

113
105
115
123

52, 54
107
117
122
102

32
113
89
20
12
31

120
116
117

29
74
20

18,127
120
69
79
73

124
101
101

77
91, 92

84
120

50
30

122
99
79

116

3 4
2 1
2 1
7 9

14 36
17 33
16 51
18 32
17 42

2 4
18 69

3 7
12 18
15 79
17 42
16 51
18 39
16 83
18 64
12 17,48,67
17 42
16 63
18 72
13 39
1 76

16 51
10 26, 53

7 12
2 75
3 7

16 83
15
16

3
9
7
8

16
10
15

9
18
13
,j3
15
10
14
16
13

3
18
13
15
15

63
63
86
24
12
80
70
21
49
23
31

30, 73
46
28
26
81
70
43

7
72
30
49
38

6
9
9
9
.4
3
3
2
2
9
7
6
2
4
2
3
2
4
7
2
2
8
7
2
6
3
3
1
9
6
8
4
4
5
4
1
1
8
1
4
1
7
2
7
1
3
4
8
2
5
7
2
4
4

Rusk .

Sabine .

San Augustine
San Jacinto "

San Patricio.
San Saba .

Schleicher .

Scurry .

Shackelford ••

Shelby
Sherman .

Smith .

Somervell .

Starr .

Stephens .

Sterling .

Stonewall •.••

Sutton .

Swisher .

Tarrant ..

Taylor .

Terrell .

Terry
Throckmorton
Titus .

Tom Green ..

Travis ...•.••

Trinity .

Tyler .

Upshur
Upton -.
Uvalde .

Val Verde .

Van Zandt· .

Victoria .

Walker ..

Waller ..

Ward .

Washington ..

Webb
Wharton " '"

Wheeler
Wichita ......

Wilbarger '"

Willacy ......

Williamson ..

Wilson .

Winkler ..

Wise ....•.•..

Wood ..

Yoakum .

Young .

Zapata ..

Zavala .

SENATORIAL DISTRICTS

Article 24. [16] [11]
Special act fixing apportionment.-Act Feb. 16, 1917, c. 25, § 5, creating Hudspeth

county, places such county in the 25th senatorial district.

REPRESENTATIVE DISTRICTS
Art. 26.
Act Feb. 16, 1917, c. 25, creating Hudspeth county, by section 5 thereof, places such

county in the 119.th representative district.

CONGRESSIONAL DISTRICTS

Art. 28. [20] [15] The State of Texas shall be apportioned into
the following congressional districts, each of"which shall be entitled to
elect one member of the Congress of the United States;

First-The following Counties shall compose the First District, to
wit; Bowie, Red River, Lamar, Delta, Hopkins, Franklin, Titus, Camp,
Morris, Cass and Marion.

D
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Second-The following counties shall compose the Second District,
to 'wit ; Panola, Shelby, San Augustine, Sabine, Newton, Jasper, Orange,
Jefferson, Hardin, Tyler, Angelina, Nacogdoches, Cherokee and Harri
son:

Third-The following counties shall compose the Third District, to

wit; Kaufman, Van Zandt, Wood, Upshur, Smith, Gregg, Henderson
and Rusk.

Fourth-The following counties shall compose the Fourth District, to

wit;
.
Fannin, Grayson, Collin, Hunt and Rains.

Fifth-The following counties shall compose the Fifth District, to

wit; Dallas, Ellis and Rockwall.
Sixth-The following counties shall compose the Sixth District, to

wit; Navarro, Freestone, Limestone, Robertson, Brazos, Milam, Leon,
Madison and Hill.

Seventh-The following counties shall compose the Seventh District,
to wit; Galveston, Chambers, Liberty, San Jacinto, Polk, Trinity, Hous
ton, Anderson, Walker and Montgomery.

Eighth-The following counties shall compose the Eighth District,
to wit; Harris, Fort Bend, Waller and Grimes.

Ninth-The following counties shall compose the Ninth District, to
wit; Brazoria, Fayette, Colorado, Wharton, Matagorda, Jackson, Lav
aca, Gonzales, De Witt, Victoria, Calhoun, Goliad and Refugio.

Tenth-The following counties shall compose. the Tenth District, to

wit;
.

Washington, Austin, Burleson, Lee, Bastrop, Caldwell, Hays,
Travis and Williamson. .

Eleventh-The following counties shall compose the Eleventh Dis
trict, to wit; Bell, Coryell, Hamilton, Bosque, McLennan and Falls.

Twelfth-The following counties shall compose the Twelfth District,
to wit; Erath, Hood, Somervell, Johnson, Tarrant and Parker.

Thirteenth-The following counties shall compose the Thirteenth
District, to wit; Cooke, Denton, Wise, Montague, Clay, Jack, Young,
Archer, Wichita, Wilbarger, Baylor and Throckmorton.

Fourteenth-The following counties shall compose the Fourteenth
District, to wit; Aransas, San Patricio, Bee, Karnes, Wilson, Bexar,
Comal, Kendall, Blanco, Nueces arid Guadalupe.

Fifteenth-The following counties shall compose the Fifteenth Dis
trict, to wit; Cameron, Willacy, Kleberg, Jim Wells, Brooks, Hildalgo,
Starr, Jim Hogg, Zapata, Webb, Duval, Live Oak, McMullen, LaSalle,
Dimmit, Maverick, Zavala, Frio, Atascosa, Medina, Uvalde, and Kin
ney.

Sixteenth-The following counties shall compose the Sixteenth Dis
trict, to wit; Andrews, Martin, Howard, Mitchell, Coke, Sterling, Glass
cock, Midland, Ector, Winkler, Loving, Ward, Crane, Upton, Reagan,
Irion, Tom 'Green, Menard, Schleicher, Crockett, Sutton, Kimble, Ter
rell, Pecos, Reeves, Culberson, EI Paso, Jeff Davis, Presidio, Brewster,
Hudspeth, Real, Kerr, Gillespie, Bandera, Val Verde, Edwards and
Mason. '

Seventeenth=-T'he following counties shall compose the. Seventeenth
District, to wit; Burnet, Llano, Comanche, McCulloch, San Saba, Lam
pasas, Mills, Brown, Coleman, Callahan, Eastland, Stephens, Shackel
ford, Jones, Palo Pinto, Taylor, Nolan, Concho and Runnels.

Eighteenth-The following counties shall compose the Eighteenth
District to wit; Hardeman, Foard, Knox, Haskell, Fisher, Stonewall,
King, Cottle, Childress, Collingsworth,· Wheeler, Hemphill, Lipscomb,
Ochiltree, Roberts, Gray, Donley, Hall, Motley, Dickens, Kent, . Scurry,
Borden, Garza, Crosby.vFloyd, Briscoe, Armstrong, Carson, Hutchison,

'Hansford, Sherman, Moore, Potter, Randall, Swisher, Hale, Lubbock,
Lynn, Dawson, Gaines, Terry, Hockley, Lamb, Castro, Dallam, Hart

.

ley, Oldham, Deaf Smith, Palmer, Bailey, Yoakum and Cochran. [Acts
10
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1903, p. 44; Acts 1905, p. 96; Acts 1909, p. 156; Act March 29, 1917,
ch . .119, § 1.]

Explanatory.-Section 2 provides that the act shall take effect for the general election
in 1918, and shall not affect the tenure in office of the present delegation in Congress.
Section 3 repeals all laws in conflict.

,

Act Feb. 16, 1917, c. 25, creating Hudspeth county, by section 5 thereof places such
county in the 16th congressional district.

SUPRltMlt JUDICIAL DISTRICTS

Art. 29. [21} [16] The State of Texas shall be, and is hereby di
vided into nine. Supreme Judicial Districts, for the purpose of constitut
ing and organizing courts of civil appeals therein, respectively:

1. The following counties shall compose the First Supreme Judicial
District: Houston, Madison, Walker, Harris, Grimes, Washington,
Waller, Fort Bend, Brazoria, Matagorda, Wharton, Colorado, Austin,
Fayette, Lavaca, Jackson, Anderson, Chambers, Brazos, Leon, Burle
son, DeWitt, Galveston and Trinity.

2. The following counties shall compose the Second Supreme Judi
cial District: Wichita, Cooke, Montague, Clay, Archer, Baylor, Knox,
Stonewall, Haskell, Throckmorton, Young, Jack, Wise, Denton, Tar
rant, Parker, Palo Pinto, Stephens, Shackelford, Jones, Mitchell, Nolan,
Taylor, Callahan, Bosque, Eastland, Erath, Hood, Sommervell, Coman-
che, Johnson, Dawson, Howard, and Scurry. '

3. The following counties shall compose the Third Supreme Judi
cial District: Runnels, Coleman, Brown, Mills, Hamilton, Coryell, Bell,
Lampasas, San Saba, McCulloch, Concho, Llano, Burnet, Williamson,
Milam, Lee, Bastrop, Travis, Blanco, Hays, Comal, Caldwell; Robertson,
McLennan, Falls, Sterling, Coke, Tom Green, Irion, Schleicher, and
Crockett.

4. The following counties shall compose the Fourth Supreme Judi
cial District: Val Verde, Sutton, Edwards, Kinney, Maverick, Menard,
Kimble, Kerr, Bandera, Uvalde, Zavala, Dimrnit, Webb, LaSalle, Frio,
Medina, Duval, McMullen, Atascosa, Bexar, Kendall, Gillespie, Mason,
Guadalupe, Wilson, Live Oak, Zapata, Bee, Gonzales, Karnes, Calhoun,
Victoria, Goliad, Refugio, San Patricio, Aransas, Nueces, Hidalgo, Cam
eron, Starr, Jim Hogg, Real, Brooks, Jim Wells, and Kleberg.

5. The following counties shall compose the Fifth Supreme Judi
cial District: Grayson, Collin, Dallas, Rockwall, Ellis, Navarro, Kauf

.

man, Henderson, Van Zandt, Raines, Hunt, Hill, Limestone, Freestone,
Wood, arid Delta.

6. The following counties shall compose the Sixth Supreme Judi
cial District: Lamar, Red River, Bowie, Hopkins, Franklin, Titus, Mor
ris, Cass, Marion} Camp, Fannin, Cherokee, Gregg, Harrison, Panola,
Smith, Upshur, and Rusk.

7. The following counties shall compose the Seventh Supreme Judi
cial District: Dallam, Sherman, Hansford, Ochiltree, Lipscomb, Hart
ley, Moore, Hutchinson, Roberts, Hemphill, Oldham, Potter, Carson,
Gray, Wheeler, Deaf Smith, Randell, Armstrong, Donley, Collingsworth,
Parmer, Castro, Swisher, Briscoe, Hall, Childress, Bailey, Lamb, Hale,
Floyd, Motley, Cottle, Foard, Hardeman, Wilbarger, King, Dickens,
Crosby, Lubbock, Hockley, Cochran, Yoakum, Terry, Lynn, Garza,
Kent, and Fisher. '

.

8
..

The /�llowing counties shall compo�e the E�ghth Supreme Judici�l
District : Games, Borden, Andrews, Martin, Loving, Winkler, Midland,
Glasscock, Reeves, Ward, Crane, Upton, Reagan Terrell Pecos Brews-
ter, Presidio, Jeff Davis, EI Paso, Ector, and Culberson.

' )

Act Feb. 16, 1917, c. 25, creating Hudspeth county, by section 5 thereof places such
county in the 8th supreme judicial district.

'

.9..
The following counties shall compose the. Ninth Supreme Judicial

District : Shelby, Panola, Nacogdoches, Angelma,. San Jacinto, Mont-
11
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\

gomery, Liberty, Jefferson, Orange, Hardin, Newton, Jasper, Tyler, Polk,
Sabine, San Augustine. [Acts 1907, p. 324; Acts 1911, p. 26$), § 1; Acts
1911, unpublished, see page 4951 Vernon's Sayles' Civ. St. 1914; Acts
1913, p. 7, § 1; Act March 22, 1915, ch. 70, § 1.]

Within thirty days after the passage of this Act, the Governor shall by
and with the consent of the Senate, if in session, appoint one Chief Jus

tice 'and two Associate Justices, for the Ninth Supreme Judicial District
who shall each reside in the territorial limits of the Ninth Supreme Judi
cial District, and who shall possess the qualifications now required by
law, who shall constitute the Court of Civil Appeals within and for the
Ninth Supreme Judicial District, and who shall hold their offices until the
next general election in 1916, and who shall thereafter be elected and qual
ify as provided and required by Article 1581 of the 1911 Revised Stat
utes of Texas. [Id., § 2.]

This act took effect 90 days after March 20, 1915, the date of adjournment of the
legislature.

JUDICIAL DISTRICTS

Art. 30. [22] [17] The judicial districts of the state shall be con

stituted as follows:-
1. Hereafter the First Judicial District of the State of Texas shall be

composed of the counties of San Augustine, Sabine, Newton, Jasper and

Orange, and terms of the courts in said district shall, on and after July 1st,
1917, be held as follows:

Sari Augustine county, beginning the first Monday in January 'and
July of each year and continuing for a period of .six weeks. In Newton

county beginning the seventh Monday after the first Monday in Janu

ary and July of each year and continuing for a period of four weeks.
In Sabine county beginning on the eleventh Monday after the first Mon

day in January and July of each year and continuing. for a period of five
weeks. In Orange county beginning on the sixteenth Monday after
the first Monday in January and July of each year and continuing for a

period of five weeks. In Jasper county beginning on the twenty-first
Monday after the first Monday in January and July of each year and con

tinuing for a period of six weeks. The courts of said district shall con

tinue to hold their terms as provided by existing law until July 1st, 1917.
[Acts 1907, p. 100; Acts 1913, p. 176; Act March 26, 1917, ch. 99, § 1.]

That all process issued out of the courts of the First Judicial Dis
trict prior to July 1st, 1917, is hereby made returnable to the terms of
the courts as fixed by this Act on and after July 1st, 1917, and all bonds
executed and all recognizances entered of record in said courts prior to

July 1st, 1917, shall bind the parties for their appearance or to fulfill
the obligations thereof at the terms of such courts as fixed by this Act
on and after July 1st, 1917, and all process heretofore or hereafter is
sued or returned prior to July 1st, 1917, as well as all bonds or recogni
zances taken in the courts of said district heretofore or prior to July 1st,
1917, shall on and after July 1st, 1917, be as valid as if no change had
been made in the times of the holding of such courts in said district.
[Id., § 2.]

Took effect 90 days after March 21, 1917, date of adjournment.
By Act Feb. 13, 1917, set forth post in subdivisions 9 and 75 of this article, Tyler

county is removed from the 1st district and placed in the 75th district.

3. The Third Judicial District shall be composed of the Counties of
Houston, Henderson and Anderson, as now constituted, and the dis
trict courts shall be held therein as follows:

In the COU1ity of Henderson on the first Monday in February and
the second Monday before the first Monday in September, and may con

tinue in session for seven weeks.
12
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In the County of Houston on the seventh Monday after the first

Monday in February and o:q the fifth Monday after the first Monday in

September, and may continue in session seven weeks.
'

In Anderson County on the fourteenth Monday after the first Mon

day in February and may continue in session eight weeks; on the twen

ty-second Monday after the first Monday in February, and may continue
in session until the business is disposed of; on the twelfth Monday after
the first Monday in September, and may continue in session until the
business is disposed of. [Acts 1905, p. 141; Act Feb. 20, 1915, ch. 19,
§ 1; Act March 12, 1915, ch. 42, § 1.]

That all process, writs and bonds issued, .served or executed prior to
the taking effect of this Act and returnable to the terms of the Third
Judicial District Court as heretofore fixed by law in the .several coun

ties composing said district are hereby made returnable to the terms
of said court in said several counties as fixed by this Act, and all pro
cess heretofore returnable, as well as all bonds and recognizances here
tofore entered into in any court created or reorganized by this Act, shall
be valid and binding and have the same effect as if no change had been
made by this

\

Act in the times of holding said terms of court. [Id., § 2.]
Took effect March 12, 1915, Section 3 repeals Senate Bill No. 38, regular session 34th

Leg. approved Feb. 20, 1915, and all other laws in conflict.

5. That the Fifth Judicial District of Texas shall be composed of
the counties of Bowie and Cass, and the terms of the District Court shall
be held therein in each year as follows:

In the County of Bowie, beginning on the first Monday in January
of each year, and may continue in session for ten weeks.

In the County of Cass, beginning on the tenth Monday after the first
Monday in January of each year, and may continue in session for five
weeks.

In the County of Bowie, on the fifteenth Monday after the first Mon
day in January of each year, and may continue in session until the first

Monday in September.
In the County of Cass, on the first Monday in September of each

year, and may continue in session -for five weeks.
In the County of Bowie, on the fifth Monday after the first Mon

day in September of each year, and may continue. in session until the
first Monday in January following. [Acts 1907, p. 198; Acts 1911, p.
167, § 1; Act Feb. 9, 1915, ch. 5, § 1.]

The District Judge and the District Attorney of the Fifth Judicial
District, elected and now acting for said District, shall hold their respec
tive offices until the term for which they were elected shall expire and
their successors are elected and duly qualified. [Id., § 3.]

That all process issued or served before this Act takes effect, includ
ing recognizances and bonds returnable to the district courts of any of
the counties of the said judicial districts, shall be considered as return
able to the said court in accordance with the terms and provisions as

prescribed in this Act, and all such process is hereby iegalized, and all
grand and petit juries drawn and selected under the existing laws in
any of the counties of said judicial district, shall be considered lawfully
drawn and selected for the next term of the district court of their re

spective counties, held after this Act takes effect, and all such processes
are hereby legalized and validated; provided, that if any court in any
county of said districts shall be in session at the time this Act takes ef-

•

fect, such court orcourts affected thereby shall continue in session until
the term thereof shall expire under the provisions of existing laws, but
thereafter the courts in such counties shall conform to the requirements
of this Act. [Id." § 7.]

13
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7. The Counties of Upshur, Vv'"ood and Smith shall hereafter con

stitute and be the Seventh Judicial District. of the State of Texas, and
the terms of the District Court shall be held therein each year as follows:

In the County of Upshur: One term, beginning on the second Mon- .

day in January- and may continue in session six weeks.
In the County of Wood: Beginning on the seventh Monday after the

second Monday in January and may continue in session six weeks.
In the County of Smith: Beginning on the thirteenth Monday after

the second Monday in January and may continue in session until the'
thirtieth day of June .

.

In the County of Upshur: Beginning on the first Monday in July and

may continue in session six weeks.
In the County of Wood : Beginning on the seventh Monday after the

first Monday in July and may continue in session six weeks.
In the County of Smith: Beginning on the thirteenth Monday after

the first Monday in July and may continue in session until the third
Saturday in' December. [Acts 1909, p. 120; Act March 10, 1917, ch. 70,
§ 3·1 ,

.

.

The District Judge of the Seventh Judicial District, as formerly con

stituted, and the District Attorney thereof, shall continue in office as

district judge and district attorney of the Seventh Judicial District, as

herein constituted, until the end of the term for which they were elected.
[Id., § 4.]

That all process and writs issued out of the district courts of said
counties and jurors selected prior to the taking effect of this Act are

hereby made returnable to the terms of said courts, as said terms are

fixed by this Act, and all bonds executed and recognizances entered in
said courts shall bind the parties for their appearance or to fulfill the
obligations of such bonds and recognizances at the terms of .said courts
as they are fixed by this Act, and all process heretofore returned to, as

well as all bonds and recognizances heretofore taken in any of said
counties' district courts thereof shall be as valid as though no change
hadbeen made in the said districtsand the times of holding courts there-
in. [Id., § 8.] . .

Should any district court of the Seyenth, Fourteenth or Fortieth Ju

dicial District be in session in any of the counties in said district under
existing laws when this Act takes effect the same shall continue and end
its term under .such existing laws as if no change in the district had been
made, and all process, writs, judgments and decrees shall be valid and
shall not be affected by the change in said districts and the times of
holding courts therein made by this Act. [Id., § 9.]

Section 11 repeals all laws in conflict. Took effect 90 days after March 21 1917 date
of adjournment.

' ,
.

9. The Ninth Judicial District of the State of Texas shall hereafter
be composed of the following named counties, to wit: Hardin, Liberty,
Montgomery, San Jacinto and Polk, and the terms of the district courts
in and for said Ninth Judicial District of Texas shall be begun and
holden therein as follows:

In the County of Montgomery, on the second Monday in January
and July of each year, and may continue in session four weeks.

In th� County of Liberty on the fourth Monday after the second
Monday In January and July of each year, and may continue in session
five weeks.

In th� County of Hardin, on the eleventh Monday after the second
Monday In January and July of each year, and may continue in session
five weeks.

In the Cot;nty of San Jacinto, on the sixteenth Monday after the sec.

o?d Monday In January and July of each year, and may continue in ses-
Slon four weeks.

.
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In the County of Polk, on the twentieth Monday after the second
Monday in January and July of 'each year, and may continue in session
until the business is disposed of. [Acts 1909, p. 128; Act April 7, 1915,
ch. 155; Act Feb. 13, 1917, ch. 23, § 1.]

Either of the judges of the District Court of Montgomery, Liberty
and Hardin Counties in said judicial districts may, at his discretion, ei
ther in term time or in vacation transfer any case or cases, civil or crim
inal, that may at any time be pending in his court to the other district
court in said county by an order or orders entered upon the minutes of
the court making said transfer; and where such transfer or transfers
are made the Clerk of said court shall enter such case or cases upon the
docket of the court to. which said transfer or transfers are made, and
when so entered upon the docket the judge of said court shall try and
dispose of such cases in the same manner as if such cases were originally
filed in such court. The district courts of said Ninth and Seventy-Fifth
Districts shall each have and exercise concurrent jurisdiction co-ex

tensive with the limits of said three counties in all civil and criminal
matters of which district courts are given jurisdiction under the Con
stitution and Laws of this State. [Id., § 3.]

The district clerks and sheriffs elected, qualified and acting as officers
of .the district court in the counties of Montgomery, Liberty and Hardin
shall be alike officers of both the Ninth and Seventy-fifth Judicial Dis
tricts in their respective counties. [Id., § 4.]

.

The present judges of the Ninth Judicial District and of the Seventy-
fifth Judicial District as same now exist shall remain the district judges
of their respective districts as reorganized under the provisions of this
Act and shall hold their office until the term for which they have been
elected shall have expired and their successors are duly appointed or

elected and qualified, and they shall receive the same compensation as

now, or may hereafter be provided by law for district judges, and a

vacancy in either of said offices shall be filled as is now, or may here
after be provided for by law, [Id., § 5.]

There shall be a district attorney in and for said Seventy-fifth Judi
cial District, and the said Ninth Judicial District, and the present di?
trict attorneys of the Seventy-fifth Judicial District and of the Ninth
Judicial District as same now exist shall remain the district attorneys
of their respective districts as reorganized under the provisions of this
Act, and shall hold their office until the term for which they have been
elected shall have expired and their successors are duly appointed or

elected and qualified, and they shall receive the same compensation as

now, or may hereafter be provided by law for district attorneys, and
a vacancy in either of said offices shall be filled as is now, or may here
after be provided for by law. [Id., § 6.]

.

Explanatory.-The act amends chapter 155 of the 34th Legislature so as to read as

set forth in this subdivision and subdivision 75, post. It also, by section 8, expressly re

peals all of the sections of that act, except section 5, and repeals all other laws in con

flict. Section 5 of the former act, reserved from the repealing clause, provides that the
then present judge of the ninth district should remain the judge of the new district dur
ing his term at the same compensation. Became a law Feb. 13, 1917.

13. That the Thirteenth Judicial District of Texas shall hereafter
be composed of the county of Navarro, and the terms of the District
Court shall be held therein in each year as follows: On the first Mon
days in January, April, July and October of each year, and the terms
of the January and April terms of said Court shall continue in session
twelve weeks, or until all of the business be disposed of; the term be
ginning on the first Monday in July shall continue in session six weeks,
or until the business is disposed of; and the term beginning on the first
Monday in October shall continue in session twelve weeks, or until all of
the business be disposed of; provided, there shall be no jury trials at
the July term of said Court. [Acts 1899, p. 38; Act Feb. 12, 1915, ch.
8, § 1.]
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That there shall be organized grand juries at the April and October
terms of said District Court of said District, and at such other terms
of said Court as may be determined and ordered by the Judge thereof.
[Id., § 2.]

That the District Judge of the Thirteenth Judicial District elected
and now acting for said District shall hold his office until the term for
which he was elected shall expire, and until his successor is du1y elected
and qualified, and the office of District Attorney for the Thirteenth Judi
cial District is hereby abolished, the county attorney of Navarro county
shall hereafter perform all the duties heretofore performed by said Dis-
trict attorney of the Thirteenth Judicial District. [Id., § 5.] ,

The several District Clerks of Navarro, Limestone and Freestone
counties, duly elected and acting as such shall continue to be the clerks
of the District Court of their respective counties, until the next general
election and until their respective successors are duly elected and quali
fied. LId., § 7.]

That all process issued or served before this Act takes effect, includ
ing recognizances, and bonds, returnable to the District Court of any of
the counties of said Judicial District, shall be considered as returnable
to said Courts in accordance with the terms as prescribed in this Act,
and all such process is hereby legalized and grand and petit juries drawn
and, selected under existing laws in a1).y of the counties of said Judicial
Districts shall be considered lawfullydrawn and selected for the term

of the District Court of their respective counties held after this Act
takes effect. And all such process are hereby legalized and validated,
provided, that if any court in any county of said District shall be in ses

sion at the time this Act takes effect, such court or courts affected here

by shall continue in session until the term thereof shall expire under
the provisions of existing laws, but thereafter, the courts in such county
shall conform to the requirements of this Act. [Id., § 8.]

14. Dallas County shall constitute the Fourteenth Judicial District
instead of Dallas and Rockwall, as it has heretofore existed, and the
District Court of the said Fourteenth Judicial District shall hold four
terms each year in the County of Dallas as follows:

Beginning On the second Monday in January and ending on the Sat
urday before the second Monday in April.

Beginning on the second Monday in April and ending on Saturday
before the second Monday in July.

Beginning on the second Monday in July and ending on Saturday
before the second 'Monday in October.

Beginning on the second Monday in October and ending on Satur-
day before the second Monday in January. .

The said Fourteenth Judicial District Court shall continue and have
jurisdiction as is now provided by the acts of the Thirty-third Legisla
ture, Chapter 89, approved March 31, 1913 [Vernon's Sayles' Civ. St.
1914, art. 30, subd. 14], save and except as the Act may apply to Rock
wall County. Nothing herein nor in this Act shall be construed to in
any manner affect the jurisdiction or validity of any other district court
in Dallas County heretofore created, but this Act shall be construed in
so .far as, it may affect the Fourteenth Judicial District of Dallas County
to leave each of said, courts, including the Fourteenth District Court
with the same jurisdiction now e-ranted them under existinsr laws save

,<J b ,

and except th� transfer of Ro�kwall County to a new judicial district
and the changing of the terms in Dallas County for the said Fourteenth
Judicial District. [Acts 1913, p. 171; Act March 10, 1917, ch. 70, § 5.]

The District Judge of the said Fourteenth Judicial District, as for
merly constituted, shall continue in office as district judge of the Four
teenth Judicial District, as herein constituted, until the erid of the term
for which he was elected. [Id., § 6.]

For special provisions relating to this district and districts 7, 40 and 86 see subdi-
vision 7 of this article.

' ,

.
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16. The Sixteenth Judicial District shall be composed of the coun

ties of Denton, Montague and Cooke, and the district court shall be
held therein as follows: In the County of Montague on the first Mon

day in January and the twenty-second Monday after the first Monday
in January, and may continue in session six weeks; in the County of
Denton on the sixth Monday after the first Monday in January, and on

the first Monday in September, and.may continue in session eight weeks;
in the County of Cooke on the fourteenth Monday after the firs� Mon

day in January, and the eighth Monday after the first Monday in Sep
tember and may continue in session eight weeks. [Act Feb. 17, 1917,
ch. 26, § 1.]

That all process issued or served before this Act goes into effect,
returnable to the district court in said judicial district, shall be return
-able to the said court as fixed by the terms of this Act, and said process
is hereby legalized and validated, and all grand and petit jurors selected
and drawn under existing laws in any of the counties of said judicial dis
trict shall be considered as legally drawn and selected for the next term
of the district court of the respective counties held after this Act takes
effect, and all appearance bonds and recognizances taken in and for
said court shall bind the parties therein obligated to appear at the next

term of said court under this Act. [Id., § 2.]
17.
Service on first of defendants less than 10 days before the term to which process

was returnable cannot support a default judgment, nor would a transfer of the cause to
another judicial district, under this subdivision, cure the defect. McCaulley v. Western
Nat. Bank (Civ. App.) 173 S. W. 1000.

18. That the 18th Judicial District shall be composed of the coun

ties of Johnson, Bosque and Somervel1. The district courts in the coun

ties comprising the said 18th Judicial District shall be holden as follows:
In the County of Johnson, beginning on the first Monday in January
and may continue in session until and including Saturday before the
third Monday in March; beginning on the first Monday in May and
may continue in session until and including Saturday before the first
Monday in July; beginning on the second Monday in October, and may
continue in session until and including Saturday before the first Monday
in December. In the County of Bosque, beginning on the third Monday
in March and may continue in session until and including Saturday be
fore the third Monday in April; beginning on the third Monday in
September and may continue in session until and including Saturday
the second Monday in October; beginning on the first Monday in
December and may continue in session until and including Satur
day before the first Monday in January. In Somervell County be
ginning on the third Monday in April and may continue in session
until and including Saturday before the first Monday in May; be
ginning on the first Monday in September and may continue in ses
sion until and including Saturday before the third Monday in September.
[Acts 1905, p. 37; Act Feb. 23, 1917, ch. 45, § 1.]

All processes issued or served before this Act goes into effect, in
cluding recognizances and bonds, returnable to the district court of any
of said counties in each of said Judicial Districts shall be considered as

returnable to said courts in accordance with the terms as described by
this Act, and all such process is hereby legalized and all grand and
petit juries drawn and selected under existing laws in ·any of the coun

ties of either of said Judicial Districts, shall be considered lawfully
drawn and selected for the next term of the district court of their re

spective counties, held in accordance with this Act, and after this Act
takes effect, all such process is .hereby legalized and validated; provid
ed, that if any court in any county of either of said Judicial Districts shall
be in session at the time this Act takes effect, such court or courts af-
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fected hereby shall continue in session until the term thereof shall ex

pire under the provisions of existing laws, and thereafter the said courts
of said county or counties shall conform to the requirements of this Act.
[Id., § 3.]

Section 4 repeals all laws in conflict. Became a law Feb. 23, 1917.

19. That McLennan County shall constitute the Nineteenth Judicial
District. [Acts 1893, p. 52; Act Jan. 29, 1915, ch. 3, § 1.] .

The Judges of the Nineteenth and Fifty-fourth Judicial Districts
as heretofore existing, shall be and remain the Judges of the respective
Courts, asprovided for in this Act, until the expiration of their respec
tive terms of office to which they were elected and until their successors

are elected and qualified. [Id., § 4.]
The Clerk of the District Courts of McLennan County as heretofore

existing, shall be and remain the Clerk for each of said District Courts,
and shall hold his office until his successor is elected and qualified. [Id.,
§ 5.] .

The terms of the Nineteenth Judicial District shall be held as follows:
On the first Mondays in January, April, July and October in each

year, and may continue in session until the business is disposed of; pro
vided, the October term shall not continue longer than the last Saturday
before the 25th day of December. [Id., § 8.]

The Judges of the Nineteenth and Seventy-fourth Judicial Districts
shall never impanel a Grand Jury in their Courts, but may at any time
reconvene the Grand Jury impaneled by the Judge of the Fifty-fourth
District, when a necessity therefor exists in the judgement of the Judge
or Judges of said Nineteenth and Seventy-fourth Judicial Districts. [Id.,
§ 9.] .

Either of the Judges of said Courts may, in their discretion, either
in term time or vacation, transfer any cause or causes Civil or Criminal,
that may at any time be pending in his court, to either of the other said
District Courts in McLennan County, by order or orders entered upon
the minutes of his said Court, and where such transfer or transfers are

made, the Clerk of said Courts shall enter such cause or causes upon
the docket of the Court to which such transfer or transfers are made,
and when so entered upon the docket, the Judge of said Court to which
such cause or causes have been transferred, shall try and dispose of said
cause or causes in the same manner as if such cause or causes were orig
inally in said Court. [Id., § 10 . .1

The Judges of the Nineteenth and Fifty-fourth Judicial Districts
shall transfer to the docket of the Seventy-fourth Judicial District im
mediately upon the taking effect of this Act, a sufficient number of cases

now pending in their respective Courts to equalize the cases and busi
ness of the Nineteenth, Fifty-fourth, and Seventy-fourth Judicial Dis
tricts. [Id., § 11.]

No petit Juries shall be drawn for the July term of the Nineteenth
Judicial District or for the August term of the Seventy-fourth Judicial
District, unless the Judges of said Courts shall deem the same neces

sary. [Id., § 12;]
20. That the Twentieth Judicial District of Texas shall hereafter be

composed of the county of Milam, and the terms of the District Court
shall be held therein in each year as follows: On the first Monday in the
months of January, March, May and September, and the second Mon
day in the month of November of each year, and each term may continue
in session until and including the Saturday next preceding the beginning
of the next succeeding term, unless the business of the term shall be dis
posed of. [Acts 1893, p. 52; Act March 26, 1916 (1917), ch. 96, § 1.]

Grand Juries in said Twentieth Judicial District shall be organ
ized at the May and November terms of said court and at such other
terms as the judge of said District Court may determine and order by

18



Title 5) APPORTIONMENT Art. 30

causing an 'order to that effect to be entered upon the minutes of said
court by the clerk thereof. [Id., § 2.] ..

That the District Judge of the Twentieth Judicial District elected
and now acting for said district shall hold his office until the term for
which he was elected shall have expired and until his successor is duly
elected and qualified, but shall continue as judge of said Twentieth Ju-

dicial District as herein constituted. [Id., § 6.] .

The office of district attorney for the Twentieth Judicial District as

now existing, is hereby abolished. Provided, that the District Attorney
of said Twentieth Judicial District as now constituted, and· now acting
as such shall hold his office as District Attorney of the Twentieth Ju

dicial District as it now exists, charged with the duties of prosecuting all
felony cases presented in. the District Courts of said three counties un

til the term for which he was elected shall have expired; provided
further that the respective duly elected county attorneys of Milam,
Brazos and Robertson counties, shall be charged with the duties of pros
ecuting all misdemeanor cases prosecuted in their respective counties

during the term for which they were elected.
And it is further provided, that at the expiration of the term for which

said District Attorneys was elected for said Twentieth Judicial District
shall 'have expired, that said office of District Attorneys for said Dis
tricts as created by this Act shall be abolished; and the regularly elect
ed county attorneys for the counties of Milam, Brazos, and Robertson,
elected at the general election to be held in November, A. D. 1918, and
each regular election thereafter held, shall perform all the duties of Dis
trict Attorneys in their respective counties, theretofore performed by
said District Attorney. [Id., § 7.]

.

� The several clerks of Milam, Robertson, and Brazos 'Counties, duly
elected and acting as such; shall continue to be the clerk of the District
Court of their respective counties until the next generai election and
until their respective successors are .duly elected and qualified. [Id.,
§ 8.]

.

The District Court of the Twentieth Judicial District shall have all
such powers and jurisdiction as District Courts now have or which may
hereafter be conferred upon them and under the laws and Constitution
of the State of Texas; and shall also have and exercise all such other and
further jurisdiction as may be at any. time transferred to it from the
County Court of Milam County by any Act or Acts of the Legislature.
[Id., § 9.]

It is provided that in case a term of any of the District Courts of the
three counties of Milam, Robertson and Brazos, shall in session at the
time this Act takes effect, said term of said Court shall continue'until
said term shall have been adjourned or expired under the existing law,
and in case said term of said court is in session in any of said counties,
then the provisions of this Act shall not be operative as to said court in
said county until such term shall have expired or .shall be adjourned sine
die by the Judge of said District Court as the same is now constituted.
[Id., § 19.]

It is provided further that an official Court Reporter of said Twen
tieth Judicial District, and also one for said Eighty-fifth Judicial Dis
trict, shall be appointed by the Judge of said Courts, the said officia1
Court Reporters, to have the qualifications, be subject to the duties and
regulations, and entitled to the same compensation as official court re

porters for District Courts of this State are now or may hereafter be
subject to and entitled to under the general laws of this State. [Ld., § 20.]

It is further provided that Chapter 67 of the General Laws of the 18th
Legislature of the State of Texas, passed at the Regular Session, and ap
P!o.ved �pr�l 9th, 1883, .entitle? "An Act to re-�istrict the State into Ju

dicial Districts, and fixing a time for the holding of Court therein, and
19
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to provide for the election of Judges and District Attorneys in said Dis
trict," and which now constitutes Section 20, Article 30, of the Revised
Statutes of 1911, and also all other laws and parts of laws in conflict with
this bill, are here now repealed. [Id., § 21.]

The act took effect 90 days after March 21, 1917, date of adjournm.ent.

21. The counties of Washington, Burleson, Lee and Bastrop shall
constitute the Twenty-first Judicial District, and the district courts there
in shall be held as follows: in the county of Washington, on the first
Monday in March and September, and may continue in session six weeks;
in the county of Lee, on the sixth Monday after the first Monday in
March and September, and may continue in session four weeks; in the

county of Burleson, on the tenth Monday after the first Monday in March
and September, and may continue in session five weeks; in the county of
Bastrop there shall be held two terms of said court in each year, the first
term to be held on the second Monday in January of each year, and may
continue in session six weeks, and the second term to be held on the fif
teenth Monday after the first Monday in March of each year, and may
continue in session six weeks. [Acts 1911, p. 39; Act March 28, 1917,
ch. 118, § 1.]

The act amends paragraph 21, art. 30, of title 5, Rev. Civ. St. 1911. Took effect 90
days after March 21, 1917, date of adjournment.

22. That the counties of Comal, Hays, Caldwell, Fayette and Austin
shall constitute the Twenty-second Judicial District, and the District
Courts therein shall be held twice in each year, as follows:

In the County of Comal on the first Monday in February and Septem
ber of each year, and may continue in session three weeks.

In the County of Hays on the third Monday after the first Monday in
February and September of each year, and may continue in session four
weeks.

In the County of Caldwell on the seventh Monday after the first Mon
day in February of each year, and may continue in session- five weeks.
and on the seventh Monday after the first Monday in September of each
year, and may continue in session four weeks.

In the County of Fayette on the twelfth Monday after the first Mon
day in February of each year, and may continue in session five weeks;
and on the eleventh Monday after the first Monday in September of each
year, and may continue in session six weeks.

In the County of Austin on the seventeenth Monday after the first
Monday in February and September of each year, and may continue in
session four weeks. [Acts 1903, p. 27; Act March 19, 1915, ch. 64, § 1.]

All process, writs and bonds, civil and criminal, issued or executed
prior or subsequent to the taking effect of this Act and returnable to
the terms of said court as heretofore fixed by law in the several counties
composing the said Twenty-second Judicial District are hereby made re

turnable to the terms of said courts in the several counties as fixed in .

this Act, and in conformity with the change herein made, and all process
heretofore returned, as well as all bonds and recognizance heretofore en

tered into or hereafter entered into after this Act takes effect in any of
said courts shall be as valid and as binding as if no change had been
made in the time of holding said courts. [Id., § 2.]

Becann e a law March 19, 1915. Section 3 of the act repeals all laws in conflict.

23. That the Twenty-third Judicial District of Texas shall be com

posed of the Counties of Brazoria, Fort Bend, Wharton and Matagorda,
and the terms of the district court in said counties shall be held therein
in each year as follows:

In the County of Brazoria, beginning on the first Monday in Septern-
ber of each year, and may continue in session for five weeks.

_

In the County of Fort Bend, beginning on the fifth Monday after the
first Monday in September of each year, and may continue in session for
five weeks.

'

I
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In the County of Wharton, beginning on the tenth Monday after the
first Monday in September of each year, and may continue in session
five weeks.

In the County of Matagorda, beginning on the seventeenth Monday
after the first Monday in September of each year, and may continue in
session five weeks.

In the County of Brazoria, beginning on the first Monday in Febru
ary of each year, and may continue in session for six weeks.

In the County of Fort Bend, beginning on the sixth. Mo�?ay af�er the
first Monday in February of each year, and may continue in session for
six weeks.

In the Co-unty of Wharton, beginning on the twelfth Monday after
the first Monday in February of each year, and may continue in session
for six weeks.

In the County of Matagorda, beginning on the eighteenth Monday
after the first Monday in February of each year, and may continue in
session for six weeks. [Acts 1905, p. 80; Act June 3, 1915, 1st C. S. ch.
19, § 1; Act Feb. 23, 1917, ch. 44, § 1.]

That the District Judge of the Twenty-third Judicial District of Texas
elected and now acting as judge for said district shall hold his office Ulll

til the term for which he was elected shall expire, and until his successor

is duly elected and qualified. [Act June 3, 1915, 1st C. S. ch. 19, § 4.1
That any judge of any civil district court of Harris County may, in

his discretion, either in term time or in vacation, transfer any civil case,
that may at any time be pending in his court, to any other civil district
court in said county, by order entered upon the minutes of the court mak
ing such transfer, and where such transfer is made, the clerk of said court
shall enter the case upon the docket of the court to which the same is
transferred, and when the same has so been entered upon the docket, the
judge of the court to which the case has been transferred shall try and
dispose of said case in the same manner as other cases pending in said
court. [Id., § 7.]

That upon the county attorney' of Waller County elected and now

acting' as such in said county, and his successor in office, is imposed the
same duties of representing the State in all matters, both civil and crim
inal, now imposed by general law upon county and district attorneys in
reference to matters of which district courts have jurisdiction under the
Constitution and laws of the State, and his compensation shall be that
now provided by law for county attorneys in counties having no district
attorney. [Id., § 8.]

That the several district clerks of Brazoria, Fort Bend, Wharton,
Waller and Matagorda Counties, duly elected and acting as such, shall
continue to be the clerks of the district court of their respective counties,
until the next general ejection and until their respective successors are

duly elected and qualified. [Id., § 9.]
That the district attorney of the Twenty-third Judicial District of

Texas, elected and now acting as district attorney shall hold his office
until the term for which he was elected shall expire and until his suc-

cessor is duly elected and qualified. [Id., § 10.]
.

That all process issued or served before this Act takes effect, includ
ing recognizances, and bonds returnable to the district court of any of
the counties of the Twenty-third Judicial District, shall be considered as

returnable to said courts in accordance with the terms as prescribed in
this Act, and all such process is hereby legalized and grand and petit
juries drawn and selected under existing laws in any of the counties of .

said judicial district, and in the county of Waller, shall be considered
lawfully drawn and selected for the term of the district court of their
respective counties held after this Act takes effect. All such process is
hereby legalized and validated. It is further provided that if any court
in any county of said district shall be in session at the time this Act takes
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effect, such court or courts affected hereby shall continue in session un

til the term thereof shall expire under the provisions of existing laws, but
thereafter, the court in such county shall conform to the requirements of
this Act. [Id., § 11.]

That all laws or parts of laws in conflict with the provisions of this
Act be and the same are hereby repealed, provided that this Act shall
take effect and be in force from and after the first day of September, 1915.
[Id., § 13.]

,

That all process issued or served before this Act takes effect, includ
ing recognizances and bonds returnable to the district court of any of
the counties of the Twenty-third Judicial District shall be considered, as

returnable to said court, in accordance with the terms as prescribed in
this Act, and all such process is hereby legalized, and grand and petit
juries drawn and selected under existing laws in any of the counties of
said Judicial District shall be considered lawfully drawn and selected by
the term of the court of their respective counties held after this Act takes
effect, as herein provided. All such process is hereby legalized and valid
aged.

It is further provided that if any court in arty county of said district
shall be in session at the time this Act takes effect, such court or courts
affected hereby shall continue in session until the term thereof shalt ex

pire under the provisions of existing laws, but, thereafter the court in
.such county shall conform to the requirements of this Act. [Act Feb.
23, 1917, ch. 44, § .2.]

Act Feb. 23, 1917, c. 44, amends section 1, c. 19, Gen. Laws 34th Leg. Took effect 90
days after March 21, 1917, date of adjournment.

Cited, Hartsough-Stewart Const. Co. v. Harty & Vogelsang (Civ. App.) 183 S. W. 1.

26. The Twenty-sixth Judicial District shall be composed of the'
counties of Travis and Williamson" and the terms of the District Court
of said district shall be held hereafter for the trial of civil cases therein
as follows:

.

(a) In the County of Williamson, on the first Monday in Febru
ary, and may continue in session to and including the last Saturday be
fore the first Monday in March; on the first Monday in June, and may
continue in session five weeks; and on the first Monday in November,
and may continue in session four weeks.

(b) In the County of Travis, on the first Monday in March,' and
may continue in session to and including the last Saturday in May; on

the thirdMonday in September, and may continue in session to and in

cluding the last Saturday in October; and on the first Monday in De
cember, and may continue in session to and including the last Satur
day in January. [Acts 1913, 1st C. S. p. 15; Act Feb. 18, 1915, ch.
17,§'1.]

The Twenty-sixth and Fifty-third District Courts of Travis County
shall have concurrent jurisdiction with each other throughout the lim
its of Travis County of all matters civil of which jurisdiction is given
to the district courts by the Constitution and the laws of the State of
Texas.

,(a) The clerk of the District Courts of Travis County as hereto
fore constituted, and his successors in office, shall be the clerk of the
Twenty-sixth and Fifty-third District Courts, and also the clerk of the
Criminal District Court in Travis County hereinafter created, and shall
perform all the duties pertaining to all of said courts; and the clerk
of the District Court of Williamson County, as heretofore constituted,
and his successors in office, shall be the clerk of the Twenty-sixth Dis
trict Court in Williamson County, and also the clerk of the Criminal
District Court in Williamson County, Texas, hereinafter created and
shall perform all duties pertaining to 'both of said courts.

'

(b) Either of the judges of the Twenty-sixth and Fifty-third Dis
trict Courts in Travis County may in his discretion transfer any civil
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cause that may at any time be pending in his court to the other Civil
District Court in Travis County, by an order entered upon the minutes
of his court; when such transfer is made the clerk of the District Court
of Travis County shall enter such cause upon the docket of the court
to which such transfer is made, and when so entered upon the docket
the judge of said court shall try and dispose of said cause in the same

manner as if such cause was originally instituted in said court.

(c) All writs, process and bonds in civil cases and matters issued,
executed or entered into prior to the taking effect of this act in the
Twenty-sixth and Fifty-third District Courts, respectively,' and returna
ble to terms of said courts heretofore fixed by law in the counties of
Travis and Williamson, are hereby made returnable to the next ensuing
term of said respective courts as fixed by this act, and shall be as valid
and binding as if no change had been made in the time of holding of
said courts; and all juries drawn and selected under existing laws shall
be as valid as if no change had been made in the time of holding said
courts, and provided further, that jurors drawn and selected under ex

isting laws shall be' required to 'appear and serve at the 'next ensuing
term of said respective courts as fixed by this act, and their acts shall
be as valid as if no change had been made in the time of holding said
courts.

(d) Should either the Twenty-sixth or Fifty-third District Court
be in session under existing laws when this act takes effect, such court

shall continue in session for the time fixed by such existing law, and
all process, writs, orders, judgments and decrees issued and rendered
by said court shall be valid, and shall not be affected by the change in
the terms of said court made by this act. [Id., § 3.]

.
Note.-A criminal district court for Travis and Williamson counties is created by

Act Feb. 18, 1915. This court is given jurisdiction in divorce cases as well as in criminal
cases. The jurtsdtction in those subjects is taken away from the regular district court.
See Vernon's Code of Cr. Proc. 1916, arts. 97vv-97zzz.

28. That the Twenty-eighth Judicial District of the State 'of J'exas
shall be composed of the counties of Nueces, Kleberg, Willacy and Cam
eron, and the terms of the Civil District Court shall be held in said dis
trict each year as follows:

In the County of Nueces on the first Monday in January of each
year and may continue in session ten weeks; and on the last Monday
in July of each year and may continue in session ten weeks.

In the County of Cameron on the tenth Monday after the first Mon
day in January of each year and may continue in session five weeks;
and on the twenty-first Monday after the 'first Monday in January of
each year and may continue in session five weeks; and on the fifteenth
Monday after the last Monday in July of each year' and may continue
in session five weeks.

In the county of Kleberg on the fifteenth Monday after the first
Monday in January of each year and may continue in session four
weeks; and on the tenth Monday after the last Monday in July of each
year and may continue in session three weeks.

In the county of Willacy on the nineteenth Monday after the first
Monday in January of each year and may continue in session two weeks;
on the thirteenth Monday after the last Monday in July and may con
tinue in session two weeks. [Acts 1913, 1st C. S. p. 14; Act March 12
1915, ch. 48, § 1; Act.Feb.26, 1917, ch. 46, § 6a; Act March 15, 1917, ch:
82, § 6a; Act May 17, 1917, 1st C. S� ch. 19, § 6a.]

That a�l processes, w�its, and bonds issued, served or executed prior
to the takmg effect of this Act and returnable to the term of said court

as. heretofore fixed by law in the several counties composing said dis
tnct are hereby made returnable to the terms of said court in the sev
eral counties as fixed by this Act, and all processes heretofore returna
ble, as well as all bonds and recognizances heretofore entered into, in
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. any of said courts, shall be valid and binding as if no change had been
made by this Act in the times of holding said terms of court. [Act
March 15, 1917, ch. 82, § 2.]

The present district judge and district attorney of the Twenty-eighth
Judicial District, as the same now exists, being residents of the Twenty
eighth Judicial District as recognized under the provisions of this Act
shall hold their office until the time for which they were elected shall
expire and their successors are duly elected and qualified. [Act March
12, 1915, ch. 48, § 3.] ,

Note.-Act May 17, 1917, 1st C. S., c. 19, amends section 6a, c. 82, Acts regular ses

sion 35th Legislature, approved March 15, 1917. Section 2 repeals all laws in conftict.
Became a law May 17, 1917.

Act. Feb. 26, 1916 [1917], c. 46, creates a criminal district court for the counties above
enumerated, and such court is given jurisdiction not alone of criminal cases, but of di
vorce matters and actions to enforce tax liens. 'The text of the act is set forth post as

articles 97% to 97%i of the Code of Criminal Procedure. Section 11 of the act repeals
all laws in conftict.

29. The 29th Judicial District shall be composed of the Counties of
Palo Pinto, Hood and Erath. The district courts in the counties, com

prising the said 29th Judicial District, shall be· holden as follows: In
Palo Pinto County, beginning on the first Monday in March and Sep
tember and may continue in session eight weeks. In Hood County
beginning on the eighth Monday after the first Monday in March and
September and may .continue in session five weeks. In Erath County
beginning on the thirteenth Monday after the first Monday in March
and September, and may continue in session until all the business is

disposed of. [Acts 1909, 2nd C. S. p. 390; Act Feb. 23, 1917, ch. 45, § 2.]
For special provisions relating to this and the 18th district, see subdivision 18 of this

article.

30. The Thirtieth Judicial District shall be composed of the coun

ties of Young, Archer, Clay and Wichita, and terms of the district court
shall be held therein each year as follows:

In the county.of Young on the first Monday in March and Septern
ber and may continue in session four weeks.

In the county of Archer, on the fourth Monday after the first Mon
day in March and September and may continue in session three weeks.

In the county of Clay on the seventh Monday after the first Monday
in March and September and may continue in session eight weeks.

In the county of Wichita on the fifteenth Monday after the first Mon
day in March and September, and may continue in session until the
business of the term is disposed of. [Acts 1903, p. 96; Act March 23,
1915, ch. 128; Act May 28, �915, 1st C. S. ch. 6, § 1.]

All process issued from the office of the district clerk of Wichita
County, Texas, since March 23, 1915, providing for service on the thir
teenth Monday after the 'first Monday in March and served more than
ten days before May' 31, 1915, is hereby validated and shall be as effective
for service as if calling for the time provided in this Act. [Id., § 2.]

For special provisions relating to this district and district 78, see subdivision 78 of
this article.

Note.-Act approved May 28, 1915, which became effective on date of approval,
amends paragraph 30 of article 30, title 5, Rev. Civ. St. 1911, as amended by chapter 128
of acts of regular session of 34th legislature, so as to read as above.

32. That the Thirty-second Judicial District of Texas shall here
after be composed of the following counties:

Howard, Borden, Nolan, Mitchell and Scurry; and the terms of the
district courts shall be held therein in each year as follows:

In the county of Howard on the first Mondays in February and Sep
tember, and may continue in session three weeks.

In the County of Borden on the third Mondays after the first Mon
days in February and September and may continue in session one week.

In the County of Nolan on the fourth Mondays after the first Mon
day in February and September and may continue in session seven

weeks.
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In the County of Mitchell on the eleventh Mondays after the first
Monday in February and September and may continue in session five
weeks.

In the County of Scurry on the sixteenth Mondays after the first

Mondays in February and September and may continue in session four
weeks. [Acts 1913, p. 4; Act Jan. 29, 1917, ch. 4; Act Feb. 12, 1917,
ch. 12, § 1.]. .

That all process and writs issued out of the district courts of said
counties, prior to the taking effect of this Act are hereby made returna
ble to' the terms of said courts as fixed by this Act, and all bonds ex

ecuted, and recognizances entered of record in' said courts shall bind the
\ parties for their appearance, or to fulfill the obligation of such bon�s
and recognizances at the terms of said courts as they are fixed by this

Act, and all process heretofore returned to, as well as all bonds and

recognizances heretofore taken in any of said courts shall be valid or

as valid as if no change had been made in the time of holding said courts.

[Id., § 4.]
The present judges and district attorneys of the said Thirty-second,

Thirty-ninth and Seventieth Judicial Districts shall continue to hold
their offices until their said present terms expire. [Id., § 5.]

Became a law Feb. 12, 1197.

33. That the Thirty-third Judicial District of this State shall be

composed of the counties of Kimble, Gillespie, Mason, Blanco, Menard,
San Saba, Llano and Burnet, and the district courts shall be holden
therein as follows:

In the county of Kimble, on the first Monday in February and Sep
tember, and may continue in session two weeks.

In the county of Gillespie, on the third Monday.in February and Sep
tember, and may continue in session two weeks.

In the county of Mason, on the fourth Monday after the first Mon
day in February and September, and may continue in session two weeks.

In the county' of Blanco, on the sixth Monday after the first Monday
in February and September, and may continue in session two weeks.

In the county of Menard on the eighth Monday after the first Mon
day in February and September, and may continue in session two weeks.

In thecounty of San Saba on the tenth Monday after the first Mon
day in February and September, and may continue in session three weeks.

In the county of Llano on the Thirteenth Monday after the first Mon
day in February and September, and may continue in session three
weeks.

In the county of Burnet on the first Monday in January and may con
tinue in session three weeks, and on the sixteenth Monday after the
first Monday in February, and may continue in session until the business
is disposed of. [Acts 1913, ch. 37, p. 68; Act June 3, 1915, 1st C. S., ch.
16, § 1.]

Explanatory.-The title of the act purports to amend chapter 37, General Laws, reg
ular session 33rd Legislature. The enacting part makes no reference to the former law.
Section 2 repeals all laws in conflict. Took effect 90 days after May 28, 1915, date of ad
journment.

34. The terms of the District Court of the Thirty-fourth Judicial
District, composed of EI Paso and Culberson Counties, shall be held in
each of said counties each year as follows, to-wit:

In El Paso County the terms of said court shall be as follows:
Beginning on the first Monday in September of each year and may

continue in session for four weeks thereafter; a term beginning on the
first Monday in November of each year and may continue in session un

til the last Saturday before the 25th day of December of. each year there
after; a term beginning on the first Monday in January of each year and
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may continue in session until the last Saturday in March thereafter; a

term beginning on the first Monday in May of each year and may CQn

tinue in session until the last Saturday in June of each year thereafter.
In Culberson County the terms of .said court shall be as follows :

A term beginning on the first Monday in April of each year and may
continue in session for four weeks thereafter; and a term beginning on

the first Monday in October of each year and may continue in session
for four weeks thereafter. [Acts 1913, 1st C. S. p. 17; Act Feb. 25, 1915,
ch. 24, § 4.]

The said District Courts Qf EI Paso. County 'shall have concurrent
civil and criminal jurisdiction with each other in .said county of matters
over which the jurisdiction is given or shall be given by the Constitu
tiQn and laws of Texas to. District Courts : provided, that rio grand
jury shall be impaneled in the District Courts of said county, other than
that of the 'I'hirty-Iourth Judicia.lDistrict, unless by special order of the

judge of either of the other District Courts a grand jury shall be called
for either of .said courts. [Id., § 6.]

The District Attorney of the Thirty-fourth Judicial District shall al
so. act as District Attorney in and for the Forty-first and Sixty-fifth Ju

dicial Districts, and the clerk of the District Court of EI Paso. County
shall act as clerk of the District Court for each of said District Courts,
[Id., § 7.]

Either of the Judges in the said District Courts in EI Paso. County
may, in their discretion, either in term time or vacation, transfer any
case or cases, civil Dr criminal, to. any other of said District Courts by
order entered Qn the minutes of his court, or minutes of orders made
in chambers, as the case may be, which orders, when made, shall be
copied and certified to. by said clerk, together with all' orders made in
said case, and such certified copies of such orders shall be filed among
the papers of any case thus transferred, and the fees therefor shall be
taxed as part of the' costs of said suit. And the clerk of said court shall
docket any .such cause in the court to. which it shall have been trans

ferred, and, when so entered, the court to. which the same shall have
been thus 'transferred shall have like jurisdiction therein as in cases

originally brought in said court, and the same shall be dropped from the
docket of the court from which it was transferred; provided, that where
there shall be a transfer of any case from one court to. another, as herein
provided, on motion of either of the parties to. said suit, notice must be
given to. either the opposite party or his attorney by the party making
the motion to. transfer one week before the time of entering the order
of, transfer. [Id., § 8.]

Took effect March 15, 1915." .

Note.-By Act Feb. 16, 1917, c. 25, p. 39, Hudspeth county is created, and, when or

ganized, is to constitute a part of the 34th judicial district, .the court in which district
shall hold two sessions of two weeks each annually in the new county at the county seat
on the third Monday in April and October in each year.

36. 'That the Thirty-sixth Judicial District of 'I'exas shall hereafter
be composed of the counties of Aransas, San Patricio, Bee, Live Oak,
and McMullen, and the district courts shall be held therein as follows :

'

In the County Qf Aransas, on the first Monday in September and
February and may continue in session two. weeks. '

In the County of San Patricio, on the second Monday after the first
Monday in September and February, and may continue in session six
weeks.

In the County of Bee, on the eighth Monday after the first Monday
in September and February, and may continue in session eight weeks.

In the Courity of Live Oak, on the sixteenth Monday after the first
Monday in September and February, and may continue in session three
weeks.

'

,
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In the County of McMullen, on the nineteenth Monday after the first'
Monday in September and February, and may continue. in session two
weeks.

.

That all processes, recognizances, writs and bonds issued, served or

executed prior to the taking effect of this Act, and returnable to. the
terms of said court, as heretofore fixed by law, in the several counties
composing said district, are hereby made returnable to. the terms of said
court in the several counties as fixed by this Act, and all processes here
tafore returnable, as well as all bonds and recognizances heretofore en

tered into. in any of said courts shall be valid and binding as if no. change
had been made by this Act in the times of holding said terms of court.

That the present district judge of the Thirty-sixth Judicial District.
shall be and remain the judge of said district, as fixed by this Act, for
the term for which he was elected and until his successor is duly elected.
and qualified.

That the Covernor of the State is hereby empowered to. appoint a

district attorney far said Thirty-sixth Judicial District of Texas, who.
shall hold his office until the next general election and until his succes

sar is duly elected and qualified.
That all grand and petit jurors selected in any of said counties shall

be legal jurors far the terms of said court, fixed by this Act. [Acts
1913, p. 190; Act March 20, 1917, ch. 91, § 1.]

Explanatory.-Section 4 repeals all laws in conflict. Section 5 provides that the aet
shall take. effect Aug. 1, 1917.

38. The Thirty-eighth Judicial District of the State of Texas shall
be composed of the counties of Kendall, Zavalla, Medina, Bandera, Real
and Kerr, and the district courts therein shall be held as follows:

In the county of Kendall, an the first Mondays in March, and Sep
tember of each year, and may continue in session three weeks.

In the county af Zavalla on the third Monday after the first Monday
in March and September and may continue in session three weeks.

In the county of Medina an the sixth Monday after the first Monday
in March and September and may continue in session four weeks.

In the county of Bandera an the tenth Monday after the first Monday
in March and September and may continue in session three weeks .

. In .the county of Real an the thirteenth Manday after the first Mon
day in March and September and may continue in session two weeks.

In the county of Kerr on the fifteenth Monday after the first Monday
in March arid September and may continue in session until the business
is disposed of. [Acts 1913, 1st C. S. p. 22; Act Mar. 9, 1917, ch. 67;
Act April 9, 1917, ch. 209, § 1.] L

The district judge and district attorney far the Thirty-eighth and
Sixty-third Judicial Districts, respectively, and now in office, shall can

tinue in office during the time far which they were elected respectively.
[Id., § 4.] .

The district courts of the Thirty-eighth Judicial District in the county
of Uvalde, shall be held' as now provided for the April 1917 term, and
be presided over by the district judge af said district, and all the courts
of said Thirty-eighth District shall be holden at the times now prescribed
far the spring terms, including the court in Kerr county an the nine
teenth Monday after the first Monday in March 1917; and thereafter all
the courts in said Thirty-eighth District shall be halden at times as
herein prescribed in Section One of this Act. [Id., § 3.]

.

All process issuing aut af the district court of any of the counties
named in this Act, issued or served before this Act takes effect, including
recognizances and bands, returnable to the district courts of any such
respective counties, shall be considered as returnable to. such respective
courts in accordance with. the terms and times of halding same as pre
scribed in and fixed by this Act; and all such process is hereby legalized.
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And all grand and petit juries drawn and selected under existing laws
for any of the counties of said districts shall be considered lawfully drawn
and selected for the next term of the respective district courts held after
this Act takes effect, and all such process is hereby legalized and vali
dated. [Id., § 6.]

Took effect 90 days after March 21, 1917, date of adjournment.

. 39. That the Thirty-ninth Judicial District of Texas shall hereafter
be composed of the counties of Fisher, Kent, Stonewall, Throckmorton,
Haskell and Jones; and the terms of the district courts shall be held
therein in each year as follows:

The County of Fisher of the sixth Monday after the first Monday in

January and the first Monday in September and may continue in session
three weeks.

In the County of Kent on the ninth Monday after the first Monday
in January and third Monday after the first Monday in September and

may continue in session two weeks.
In the County of Stonewall on the eleventh Monday after the first

Monday in January and fifth Monday after the first Monday in Septem
, ber and may continue in session three weeks.

In the County of Throckmorton on the fourteenth Monday after the
first Monday in January and the eighth Monday after the first Monday
in September and may continue in session two weeks.

.

.

In the County of Haskell the sixteenth Monday after the first Mon

day in January and tenth Monday after the first Monday in September
and may continue in session five weeks.

In the County of Jones on the first Monday in January and the twen

ty-first Monday after the first Monday in January and may continue in
session six weeks. [Acts 1899, p. 171; Acts 1903, p. 26; Act Jan. 29,
1917, ch. 4, § 2; Act Feb. 12, 1917, ch. 12, § 2.]

For special provisions relating to this district and the 32nd and 70th districts, see

subdivision 32 of this article.

40. That the County of Ellis be and the same is hereby constituted
the Fortieth Judicial District and the terms of district courts therein shall
be held each year as follows:

One term beginning on the first Monday in March of each year and
continuing in session until the first Monday in June.

One term, beginning on the first Monday in June of each year and
continuing in session until the first Monday in September.

One term, beginning on the first Monday in September of each year
and continuing in session until the first Monday in December.

One term, beginning on the first Monday in December of each year
and continuing in session until the first Monday in March. [Acts 1913,
p. 171; Act March 10, 1917, ch. 70, § 1.]

.

The District Ju�ge �f the Fortiet? J?di�ial District, as formerly con

st:tut�d, shall co�tmue 1� office as �bstnct Judge of the Fortieth Judicial
District, as herem constituted until the end of the term for which he
was elected. [Id., § 2.]

For special provisions relating to this district and districts 7, 14, and 86 see subdi-
vision 7 of this article.

' .

41. The terms of the District Court of El Paso County in and for
the Forty-first Judicial District, composed of El Paso County, shall be
as follows:

. Be.ginnin� on th.e first Monday in January of each year and may con
tinue in seSSIOn �nt.ll the last Saturday before the first Monday in March,
thereafter; begmmng on the first Monday in March of each year and
may continue in session until the last Saturday before the first Monday
in May, ther eafter ; beginning on the first Monday in May of each year
and may continue in session until the last Saturday before the first Mon
day in July, thereafter; beginning on the first Monday in September of
each year and may continue in session until the last Saturday before the
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first Monday in November, thereafter; beginning on the first Monday in
November of each year and may continue in session until the last Satur

day before the first Monday in January, thereafter. [Acts 1903, p. 78;
Act Feb. 25, 1915, ch. 24, § 3.]

For special provisions relating to this district and the sixty-fifth district, see subdi

vision 34 of this article.

42. The Forty-second Judicial District of Texas shall be composed
of the Counties. of Taylor, Callahan, Stephens, Shackelford, and East
land and the terms of the district court shall be held annually therein. as

follo'ws:
Eastland-One term of said court in the Forty-second Judicial Dis

trict shall begin in the county of Eastland on the first Monday in Janu

ary, and on the fifteenth Monday after the first Monday in January and
on the first Monday in July, and on the fifteenth Monday after the first

Monday in July, and may continue in session four weeks. [Act March

1, 1917, ch. 52, § 1.] ,

Taylor-That the terms of District Court shall be held annually in

Taylor county, Texas, as follows: One term shall begin in the county of

Taylor on the fourth Monday after the first Monday in January, and on

the nineteenth Monday after the first Monday in January, and on the
fourth Monday after the first Monday in July, and on the nineteenth

Monday after the first Monday in July, and may continue in session four
weeks. [Act May 17, 1917, 1st C. S., ch. 17, § 1.]

Stephens-One term shall begin in the county of Stephens on the

eighth Monday after the first Monday in January, and on the eighth Mon

day after the first Monday in July, to remain in session three weeks.

[Act :March t, 1917, ch. 52, § 1.]
Callahan-One term shall begin in the county of Callahan on the elev

enth Monday after the first Monday in January, and on the eleventh
Monday after the first Monday in July, and may continue in session four
weeks.' [Id.]

•

Shackelford-One term shall be held in the county of Shackelford on

the twenty-third Monday after the first Monday in January, and on the
twenty-third Monday after the first Monday in July, and may continue
in session three weeks. [Acts 1903, p. 25; Act March 1, 1917, ch. 52, § 1.]

That all process issued or served before this Act takes effect, includ
ing recognizances, bail bonds and appeal bonds, returnable to the dis
trict court of any of the counties of said Judicial District, shall be con

sidered and held returnable to said courts in accordance with the terms
as prescribed by this Act, and all process is hereby legalized, and all
grand juries and petit juries selected and drawn under existing laws in
any of the counties. of said Judicial District shall be considered and held
lawfully selected and drawn for the next term of the district court of the
respective counties held after this Act takes effect, and all such process
is hereby legalized and validated. [Id., § 2.]

Explanatory.-Act March 1, 1917, ch. 52, amends section 42, art. 30, title 5, Rev. Civ.
St., so as to read as above. Section 3 repeals all laws in conflict. Section 4 declares an

emergency and provides that the act shall take effect .July 1, 1917.
Act May 17, 1917, 1st. C. S. c. 17, in its title alone purports to amend section 1, c. 52,

general laws 35th Legislature, so as to provide for the holding of four terms of court in
Taylor county. Became a law .July 1, 1917.

44.
Cited, Bolton v. United States Fidelity & Guaranty Co. (Civ. App.) 166 S. w. 1194.

46. The Forty-sixth Judicial District of the State of Texas shall be
composed of the following counties, to-wit: .

Wilbarger, Hardeman, Foard, Collingsworth, Childress and Hall, and
terms of court shall be held therein each year as follows: .,

In the County of Wilbarger, on the first Mondays in February and
September, and may continue in sessions four weeks. '

In the County of Hardeman, on the fourth Monday after the first
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Mondays in Febru-ary and September, and may continue in session four
weeks.

In the County of Foard, on the eighth Mondays after the first Mon
days in February and September, and may continue in session two weeks.

In the County of Collingsworth, on the tenth Mondays after the first
Mondays in February and September, and may continue .in session three
weeks.'

.

In the County of Childress, on the thirteenth Mondays after the first
Mondays in February and September, and may continue in session four
weeks.

In the County of Hall, on the seventeenth Mondays after the first
Mondays in February and September, and may continue in session until
all the business is disposed of. [Acts 1911, S. S. p. 100; Act Feb. 18,
1915, ch. 15, § 1.]

That all process issued or served before this Act goes into effect, re

turnable to the District Court in said Judicial District, shall be returnable
to said court as fixed by the terms of this Act; and said process is hereby
legalized and validated and all Grand and Petit Jurors selected and drawn
under existing laws in any of the counties of said Judicial District,. sh�l1
be considered legally drawn and selected for the next term of the District
Court of the respective counties held after this Act takes effect, and all

appearance bonds and recognizances taken in and for said court shall
bind the parties therein obligated to appear at the next term of such court

held under this Act. [Id., § 2.]
49. That the Forty-ninth Judicial District of Texas shall hereafter

be composed of the counties of Webb, Zapata and Dimmit, and the dis
tricts courts shall be held therein in each year as follows:

.

In the County of Dimmit, on the first Monday in September and Feb-
ruary, and may continue in session four weeks.

,

In the County of Zapata, on the fourth Monday after the first Mon
day in September and February; and may continue in session one week.

In the County of Webb as follows: One term beginning on the fifth

Monday after the first Monday in September and, may continue in ses

sion eight weeks; one term beginning on the thirteenth Monday after
the first Monday in September and may continue in session eight weeks;
one term beginning on the fifth Monday after the first Monday in Feb
ruary, and may continue in session eight weeks; one term beginning on

the thirteenth Monday after the first Monday in February and may con

tinue in session eight weeks.
"

That the present district judge and district attorney of said Forty
ninth Judicial District shall continue as judge and district attorney re

spectively of said Forty-ninth Judicial District for the terms for which
they were elected and until their successors shall be duly elected a:nd
qualified.

That all process, recognizances, writs, and bonds issued, served, ex

ecuted, or entered into, prior to the taking effect of this Act and return
able to the terms of said court as heretofore fixed by law in the several
counties composing said district are hereby made returnable to the
terms of said court in the several counties, as fixed by this Act and all
process heretofore returnable, as well as all bonds and recognizances
heretofore entered into in any of said courts shall be valid and binding
as if no change had been made by this Act in the times of holding said
terms of court.

That all grand and petit jurors selected in any of said counties shall
be legal jurors for the terms of said court fixed by this Act. [Acts 1913,
S. S. p. ·12; Act March 22, 1915, ch. 98; Act June 4, 1915, 1st C. S., ch.
25; Act March 20, 1917, ch. 91, § 2.]

-

Explanatory.-Section 4 repeals all laws in conflict. Section 6 provides that the act
shall take effect Aug., 1, 1917.
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50. That the Fiftieth Judicial District of the State of Texas shall be

composed of the counties of Baylor, Knox, King, Cottle, Motley, and
Dickens and the terms of court shall be held therein each year as fol
lows:

In the county of Baylor on the first Mondays in January and July,
and may continue in session six weeks.

In the county of Knox on the sixth Mondays after the first Mondays
in January and July, and may continue in session six weeks.

In the county of King on the twelfth Mondays after the first- Mon

days in January and July, and may continue in session two weeks.
In the county of Cottle on the fourteenth Mondays after the first

Mondays in January and July, and may continue in .session four weeks.
In the county of Motley. on the eighteenth Mondays after the first

Mondays in January and July, and may continue in session three weeks.
In the county of Dickens on the twenty-first Mondays after the first

Mondays in January and July, and may continue in session three weeks.
[Acts 1911, p. 212, §§ 7, 8; Act March 28, 1917, ch. 109, § 1.]

Explanatory.-The act amends section 7 of chapter 107, general laws 32nd Legisla
ture. 'I'ook effect 90 days after March 21, 1917, date of adjournment.

51. The Fifty-first Judicial District of this State shall be composed
of the counties of Tom Green, Irion, Schleicher, Coke and Sterling, and
the district courts shall be held therein as follows:

In the County of Tom Green on the first Monday in January and
.

may continue in session ten 'weeks, and on the eighteenth Monday after
the first Monday in January, and may continue in session until the last
Saturday in August, arid the first Monday in September, and may con

tinue in session eight weeks.
In the County of Irion on the tenth Monday after the first MOJ1day

in January, and the eighth Monday after the first Monday in September,
and may continue in session two weeks.

In the County of Schleicher on the twelfth Monday after the first
Monday in January and the tenth Monday after the first Monday in
September, and may continue in session two weeks.

In the County, of Coke on the fourteenth Monday after the first Mon
day in January, and the twelfth Monday after the first Monday in Sep
tember, and may continue in session two weeks.

In the County of Sterling on the sixteenth Monday after the first
Monday in January and the fourteenth Monday after the first Monday
in September, and may continue in session two weeks. [Acts 1909, p.
56; Act March 9, 1917, ch. 67, § 2.]

For special provisions relating to this district and the 38th, 63rd, 70th, and 83rd dis
tricts, see subdivision 38 of this article.

53. The County of Travis shall constitute the Fifty-third Judicial
District, and the District Court shall be held therein for the trial of civil
cases as follows: On the first Monday in October, January, March and

. May in each year, and may continue in session until the business is dis
posed of; provided, the May term shall not continue longer than the
third Saturday in July, unless continued longer by the judge thereof by
an order duly entered; and the October term shall not continue longer
than the last Saturday before the 25th of December each year, unless
continued longer by the judge thereof by an order duly entered.' [Acts
1913, 1st C. S. p. 17; Act Feb. 18, 1915, ch. 17, § 2 . .]

For special provisions relating to this district, see subdivision 26 of this article.
Note.-By Act Feb. 18, 1915, a criminal district court for Travis and Williamson coun

ties is created, with jurisdiction in criminal and divorce cases, and the jurisdiction in
those subjects is taken .away from the regular district court. See Vernon's Code Cr.
Proc. 1916, arts. 97vv-97zzz.

54.' McLennan County [and Falls County] shall constitute the Fif
ty-fourth Judicial District. [Acts 1911, 1st C. S. p. 79; .Act Jan. 29,
1915, ch, 3,- § 3.]
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The terms of the Fifty-fourth Judicial District shall be held as fol
lows:

[In the County of Falls on the first Mondays in January, and the
first Mondays in June and the January term of said Court may continue
in session nine weeks and the June term nine weeks.] In the County of
MeLerman on the Second Mondays in March and the fourth Mondays
in September' and may continue in session until the business is disposed
of. [Id., § 8.]

For special provisions relating to this district and the seventy-fourth district, see

subdivision 19 of this article.

Note.-BY Act Feb. 7, 1917, c. 9, § 10, post, subd. 82 of this article, Falls County is
taken out of the 54th district, and the provisions of Acts 1915, regular session, ch. 3, §§
3, 8, repealed so far as Falls county is concerned.

62. That the terms of. the court in the Sixty-second Judicial District
of the State of Texas, composed of the counties of Hunt, Delta and La
mar, shall be held 'therein each year as follows:

In the county of Hunt, beginning on the first Monday in December,
and may continue in session eight weeks, and on the third Monday in

May, and may continue in session ten weeks. In the county of Lamar,
beginning on the ninth Monday after the first Monday in December, and

may continue in session eight weeks, and on the first Monday.in August,
and may continue in session eight weeks. In the county of Delta, be
ginning on the seventeenth Monday after the first Monday in December,
and may continue in session three weeks, and on the ninth Monday after
the first Monday in August, and may continue in session three weeks.
[Acts 1905, p. 75; Act March 1, 1915, ch. 27, § 1.] .

That all process issued out of the District Court of the counties of
said district before this Act takes effect is hereby made returnable to
the terms of said court, as fixed by this Act, and all bonds heretofore
executed, and recognizances entered of record in said court shall bind
the parties for their appearance, or to fulfill the obligation of such bonds
and recognizances at the terms of said court as fixed by this Act, and all
process heretofore returned, as well as all bonds and recognizances here
tofore taken in the Districts Courts of the Sixty-second Judicial District
shall be as valid as if no change had been made in the times of holding
said courts in the counties of said district. [Id., § 2.]

That should the District Court in any of the counties of said district
be in session under existing laws when this Act takes effect, the same

shall continue and end its terms under such existing laws, and alI pro
cess, writs, judgments and decrees shall be valid, and shall not be ef
fected by the change in the times of holding the courts in the district,.
by this Act. [Id., § 3.]

63. The Sixty-third Judicial District of Texas shall be composed of
the counties of Jeff Davis, Presidio, ,Brewster, Terrell, Val Verde, Kin
ney, Maverick and Uvalde, and the district courts shall be held therein
as follows:

In the county of Jeff Davis) on the second Monday in January and
July and may continue in session two weeks.

In the county of Presidio on the third Monday after the first Monday
in January and July and may continue in session three weeks.

'

In the county of Brewster on the sixth Monday after the first Mon
day in January and July and may continue in session for three weeks.

In the county of Terrell on the ninth Monday after the first Monday
in January and July and may continue in session for two weeks.

In the county of Kinney on the eleventh Monday after the first Mon
day in January and July, and may continue in session for two weeks.

In the count of Maverick, on the thirteenth Monday after the first
Monday in January and July and may continue in session for three
weeks.

In the county of Uvalde on the sixteenth Monday after the first Mon
day in January and July and may continue in session for four weeks.
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In the county of Val Verde on the twentieth Monday after the first

Monday in January and July and may .continue in session until the busi
ness is disposed of. [Acts 1913, 1st C. S. p. 34; Act M.arch 9, 1917, ch.
67, § 3; Act April 9, 1917, ch. 209, § 1.J

The district court in the Sixty-third Judicial District for Val Verde
county for the term commencing as now provided on the sixteenth Mon

-day after the first Monday in January, 1917, shall be holden at that time,
as now provided; and thereafter said court shall be holden at the times

prescribed herein in Section two of this Act. [Id., § 5.]
Explanatory.-For special provisions relating to this district and districts 38, 51, 70,

and 83, see subdivision 38 of this article. Section "two" above referred to does not ap

pear on the printed session laws, the designation of the section having been omitted as

the result of a clerical error in preparing the bill. It appears as a part of section 1 of
the act, the first part of which relates to the 38th judicial district. The portion of the

section relating to the 63d district is set forth above in the next preceding paragraph.

64. That the terms of court in the Sixty-fourth Judicial District of
the State of Texas, composed of the Counties of Hale, Floyd, Briscoe,
Castro, Swisher, Lamb and the unorganized County of Bailey, shall be
held therein each year as follows:

In the County. of Hale on the second Monday in January and first

Monday in August, and may continue in session seven weeks.
In the County of Floyd on the seventh Monday after the second Mon

day in January and. first Monday in August, and may continue in ses-

sion five weeks.
.

In the County of Briscoe on the twelfth Monday after the second

Monday in January and first Monday in August, and may continue in
session two weeks.

In the County of Swisher on the fourteenth Monday after the second

Monday in January and first Monday in August, and may continue in
session four weeks.

In the County of Castro on the eighteenth Monday after the second

Monday in January and first Monday in August, and may continue in
session two weeks.

In the County of Lamb on the twentieth Monday after the second
Monday in January and first Monday in August, and may continue in
session two weeks. [Acts 1911, 1st C. S. p. 102; Act March 28, 1917, ch.
117,§1.]

The unorganized county of Bailey is hereby attached to the County
of Castro for judicial and all other purposes. [Id., § 2�]

That all process issued out of the District Court of the counties of
said district before this Act takes effect is hereby made returnable to
the terms of said court, as fixed by this Act, and all bonds heretofore
executed, and recognizances entered of record in said court shall bind
the parties for their appearance, or to fulfill the obligation of such bonds
and recognizances at the terms of said court as fixed by this Act, and
all process heretofore returned, as a well as all bonds and recognizances
h�retofore taken in. the J?istrict Courts of the Sixty-fourth Judicial Dis
tnct shallbe as valid as If no change had been made in the time of hold
ing said courts in the counties of said district. [Id., § 3.]

That should the District Court in any of the counties of said dis
trict be in .session under the existing laws when this Act takes effect the
same shall �onti.nue and end its terms under such existing laws, and all
process, wnts, Judgments and decrees shall be valid, and shall not be
effected by the change in the times of holding the courts in the district
by this Act. [Id., § 4.]

,

Explanatory.-Section 5 repeals all laws in conflict. Took effect 90 days after March
21, 1917, date of adjournment.

.

65. That the Sixty-fifth Judicial District of Texas be, and the same
IS hereby, created, to be composed of the County of El Paso, in the State
of Texas. [Act Feb. 25, 1915, ch. 24, § 1.]
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The terms of said court shall be as follows:
Beginning on the first Monday in January of each year and may

continue in session until the last Saturday before the first Monday in

March, thereafter; beginning on the first Monday in March of each

year and may continue in session until the last Saturday before the first

Monday in May, thereafter; beginning on the first Monday in May of
each year and, may continue in session until the last Saturday before
the first Monday in July thereafter; beginning on the first Monday in

September of each year and may continue in session until the last Sat
urday before the first Monday in November, thereafter; beginning 011

the first Monday in November of each year and may continue in session
until the last Saturday before the first Monday in January, thereafter.
[Id .. § 2.]

The Governor of this State shall, upon the taking effect of this Act,
appoint a judge' of 'the Sixty-fifth Judicial District, who shall hold the
office of judge of said court until the election and qualification of his suc

cessor at the next general election. [Id., § 5.]
The said District Court for the Sixty-fifth Judicial District of Texas

hereby created shall have jurisdiction over all judgments and proceed
ings had in the Special District Court for EI Paso County, Texas, here
tofore created by the Thirty-third Legislature of the State of Texas,
the same as if the District Court for the Sixty-fifth Judicial District
were a continuation, of said Special District Court, and all cases, tried
in said Special District Court before its expiration, appealed to the Court
of Civil Appeals or the Supreme Court, in the event the same are re

versed, shall be returned to said Sixty-fifth Judicial District Court here
by created, and a mandate issued by order of the clerk of the Court of
Civil Appeals or the Supreme Court in said cases shall be returnable to
the .said Sixty-fifth Judicial District Court hereby created, and the pro
visions of this Act shall apply to all cases tried in said Special District
Court before its expiration in which writs of error have been applied for,
or may be applied for, within the time prescribed by law., [Id., § 9.]

Upon the taking effect of this Act and the appointment and qualifi
cation of the judge of said Sixty-fifth Judicial District Court, it shall not
be necessary for said judge to wait until the first day of the ensuing
term thereafter to organize his court and summon a jury; but he shall
open said court on the-first Mor{day after he shall have been appointed
and qualified for the trial, during the remainder of said term, of such
cases as may be transferred to said court for trial from the other Dis
trict Courts of said county, and he may cause to be summoned jurors for
service from the list of those eligible for jury service in the manner pro
vided by law except as to the time of such selection. [Id., § 10.]

For special provisions relating to this district and to the forty-first district, see
subdivision 34 of this article.

66. The terms of the District Court in the Sixty-sixth Judicial Dis
trict of Texas, comprising the County of Hill, shall be holden in said
County of Hill as follows: Beginning on the first Mondays in January,
March, May, July, September and November of each year. Each term
of said court may continue in session for a period of seven weeks, or
until the business is disposed of, save and except the term beginning an

nually on the first Monday in July may continue in session for the period
of five' weeksv or until the disposal of the business. [Acts 1905, p. 37;
Act March 29, 1915, ch. 139, § 1.]

,

Explanatory.:...._The act amends sec. 4 of eh. '31, Acts Reg. Sess. 29th Leg., which is in
Rev. Civ. St., 1911 edition, page 39, title 5, article 30, section 66. The act took effect 90
days after March 2,0" 1915, date of adjournment.

68.
Cited, Texas Seed & Floral Co. v. 'Chicago Set & Seed Co. (Crv, App.) 178 S. W. 731;

,
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70. The Seventieth Judicial District of the State of Texas shall be
'Composed of the counties of Midland, Ector, Winkler, Andrews, Mar
tin, Glasscock, Reeves, Ward, and the unorganized counties of Crane and
Loving, and the district courts shall be holden therein as follows:

In the County of Midland on the first Monday in February and Sep
tember and may continue in session three weeks.

In the County of Ector on the third Monday after the first Monday
in February and September and may continue in session two weeks.

In the County of Winkler on the fifth Monday after the first Mon
-day in February and September, and may continue in session one week.

In the County of Andrews on the sixth Monday after the first
Monday in February and September, and may continue in session one

week.
In the County of Martin on the seventh Monday after the first Mon

day in February and September, and may continue in session for two
weeks.

In the County of Glasscock on the ninth Monday after the first Mon
day in February and September, and may continue in session two weeks.

In the County of Reeves on the eleventh Monday after the first Mon
day in February and September, and may continue in session six weeks.

In the County of Ward on the first Monday in January and on the
seventeenth Monday after the first Monday in February, and may con

tinue in session three weeks.
The unorganized. County of Loving is hereby attached to Reeves

County for judicial and all other purposes, and the unorganized Coun
ty of Crane is hereby attached to Ector County for judicial and other
purposes. [Acts 1913, p. 4; Act Jan. 29, 1917, ch. 4, � 3; Act Feb. 12,
1917, ch. 12, § 3; Act March 9, 1917, ch. 67, § 4 ;Act Sept. ,17, 1917, ch. 3,
§ 1.] .

That all process issuing out of the district courts of any of the coun

ties named in this Act issued or served before this Act takes effect, in

cluding recognizances and bonds returnable to the 'district court of any
such respective counties, shall be considered as returnable to such re

spective courts in accordance with the terms and time of holding same as

prescribed in and fixed by this Act; and all such process is hereby
legalized. And all grand and petit juries drawn. and selected under ex

isting laws for any of the counties of said districts shall be considered
lawfully drawn and selected for the next term of the respective district
courts held after this Act takes effect and all such process is hereby
legalized and validated. [Act Sept. 17, 1917, ch. 3, § 2.]

That if any court in any county of said judicial districts shall be in
session at the time this Act takes effect, such court affected hereby shall
continue in session until the term thereof shall expire under the provi
sions of existing laws; thereafter the terms of court of said county shall
conform to the requirements of this Act. [Id., § 3.]

That all laws and parts of laws in conflict with the provisions of this
Act shall be and the same are hereby repealed. [Id., § 4.J

For speclal provisions relating to this district and districts 38, 51, 63 and 83 see
subdivision 38 of this article.

' ,

The acts of March 9, 1917, Feb. 12, 1917, and Jan. 29, 1917, are superseded by the
present act.

74. That McLennan County shallconstitute the Seventy-fourth: Ju
dicial District. [Act Jan. 29, 1915, ch. 3, § 2.] .

The Judges of said Courts shall thereafter be elected as provided by
the Constitution and Laws of the State for the election of District Judges.
[Id., § 7.]

The Governor shall appoint a suitable person as Judge of the Sev
enty-fourth Judicial District as herein constituted, who shall hold such
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office until the next general election and until his successor shall have
been elected and qualified. [Id., § 6.]

The terms of the Seventy-fourth Judicial District shall be held as-

follows:
-

Beginning on the second Mondays in February, April, June, August,.
October and December of each year, and may continue until the busi
ness thereof is disposed of. [Id., § 8.]

For special provistons relating to this district and to the firty-four-th district, see'

subdivision 19 of this article.

75. The Seventy-fifth Judicial District of Texas shall hereafter be
composed of the following named counties, to-wit: Hardin, Chambers"
Montgomery and Lib�rty an� �ller,. wh ich last named �oun�y is hereby
removed from. the First Judicial District and placed m said Seventy
fifth District and the terms of the district courts in and for said Seventy
fifth Judicial District shall be begun and holden therein as follows:

In the County of Hardin, on the first Monday of January and July
of each year, and may continue in session five weeks.

.

In the County of Tyler, on the fifth Monday after the first Monday
in January and July of each year, and may continue in session five weeks,

In the County of Chambers, on the tenth Monday and the twenty
second Monday after the first Monday in January, and the fourteenth
Monday after the first Monday in July of each year, and may continue
in session two weeks.

In the County of Montgomery, on the twelfth Monday after the
first Monday in January, and the tenth Monday after the first Monday
in July of each year, and may continue in session six weeks.

In the County of Liberty, on the seventeenth Monday after the
first Monday in January and July of each year, and may continue in
session six weeks. [Act April 7, 1915, ch. ISS, §§ 2, 6, 7, 9; Act Feb�
13, 1917, ch. 23, § 2.]

All process issued in the First Judicial District and returnable to
its terms as heretofore established in Tyler County and all recogni
zances and bonds returnable to said court shall be valid and returnable
to the Seventy-fifth Judicial District Court sitting in Tyler County and
all such process are hereby legalized; and all subpcenas and other pro
cess made returnable to said court shall be treated and considered as

returnable to the term of the said Seventy-fifth Judicial Court in said
Tyler County as herein provided; and all grand and petit jurors drawn
and selected under existing laws shall be considered lawfully drawn and
selected in said Tyler County for the next term of the Seventy-fifth Ju

dicial District Court as herein provided for and such process, is legalized
and validated, and all process, recognizances and bonds heretofore is
sued or which may hereafter be issued before this Act takes effect re-

'

turnable to the district court in Tyler County, shall be valid and con- ,

sidered returnable to the next term of court sitting after this Act takes
effect and the succeeding 'term as provided by law. This act shall not
affect the term of any court in session at the time it goes into effect and
said court so in session shall continue until the expiration of the term
or the same be adjourned under existing laws, and thereafter the terms
of said court shall conform to the provisions of this Act. [Id., § 7.]

For special provisions relating to this and 'the ninth district, see subdivision 9 of this
article.

Note.-The 75th district was created by Act April 7, 1915, c. 155, § 2, to expire March
31, 1917. The district is made pemnanent by the act above set forth. The former act.
repealed by this act, provided for a judge and district attorney for said distri'ct.

76. That the 76 Judicial District of Texas shall hereafter be com

posed of the following counties: Titus, Franklin, Camp, Morris and
Marion; and the terms of the District

-

Courts therein each year shall be
held as follows: ,
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In the County of Titus, beginning on the first Monday in January
and may continue in session six weeks; and on the 22nd Monday after
the first Monday in January, and may continue in session six weeks.

In the County of Franklin, beginning on the 6th Monday after the
first Monday in January, and may continueIn session four weeks; and
on the fourth Monday in August, and may continue in session four
weeks.

In the County of Camp, beginning on the tenth Monday after the
first Monday in January, and may continue in session four weeks; and
on the fourth Monday after the fourth Monday in August, and may con

tinue in session four weeks.
In the County of Morris, beginning on the fourteenth Monday after

the first Monday in January, and may continue in session four weeks;
and on the eighth Monday after the fourth Monday in August, and may
continue in session four weeks.

In the County of Marion, beginning on the eighteenth Monday after
the first Monday in January, and may continue in session four weeks;
and on the twelfth Monday after the fourth Monday in August, and

may continue in session four weeks. [Act Feb. 9, 1915, ch. 5, § 2; Act
Feb. 23, 1917, ch. 41, § 1.]

All processes issued or served before this Act goes into effect, in
cluding recognizances and bonds, returnable to the District Court of
any of said counties in each of said Judicial Districts shall be considered
as returnable to said courts in accordance with the terms as described
by this act, and all such process is hereby legalized and all grand and
petit juries drawn and selected under existing laws in any of the coun

ties of either of said Judicial Districts, shall be considered lawfully
drawn and selected for the next terms of the District Court of their re

spective counties, held in accordance with this act, and after this Act
takes effect, all such process is hereby legalized and validated; pro
vided, that if any court in any county of either of said Judicial Districts,.
shall be in session at the time this Act takes effect, such court or courts
affected hereby shall continue in session until the term thereof shall ex

pire under the provisions of existing laws, and thereafter the said courts
of said county or counties shall conform to the requirements of this Act.
[Id., § 2.]

, The clerks of the District Courts of Marion, Morris, Titus and Frank
lin Counties, duly elected and now acting, shall be the clerks of the
Seventy-sixth Judicial District sitting in their respective counties, until
the next general election and until their successors are elected and duly
qualified. [Act Feb. 9, 1915, ch. 5, § 4.]

The Governor of Texas, immediately upon the taking effect of this
Act, shall appoint a suitable and legally qualified person as District
Judge of the Seventy-sixth Judicial District, who shall hold his office
until the next general election and until his successor is elected and
duly qualified, [Id., § 5.]

The Governor of Texas, immediately upon the taking effect of this
Act, shall appoint a suitable and legally qualified person as District At
torney for the Seventy-sixth Judicial District, who -shall hold his office
until. the next general election and until his successor is elected and duly
qualified, [Id., § 6.]

The District Court of the Seventy-sixth Judicial District shall have
such jurisdiction and powers as are conferred by the Constitution and
existing laws of the State of Texas, and such as shall hereafter be given
by law. [Id., § 8.]

For special provisions relating to this district, see subdivision 5 of this article.
Explanatory.-Became a law Feb. 23, 1917. Section 2a repeals all Iawsfn conflict.

77. That the Seventy-seventh Judicial District of Texas is hereby
created and shall be composed of the counties of Limestone and Free-
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.

stone, and the terms of the District Court shall be held therein in each

year as follows:
In the county of Limestone beginning on the first Monday in Janu

ary, March, May, July, September and November, and each term may
continue in session four weeks.

In the county of Freestone beginning on the first Monday in Febru

ary, April, June, August, October and December, and each term may
continue in session four weeks. [Act Feb. 12, 1915, ch. 8, § 3.]

That there shall be organized grand juries at the January, May and

September terms of said court in Limestone county, and at the Febru
ary, June and October terms of said court in Freestone County, and
at such other terms of the said court in each county as may be deter
mined and ordered by the Judge thereof. [Id., § 4.]

The Governor of the State of Texas is hereby authorized and em

powered to appoint some person having the qualifications provided by
law for District Judge, for the Judge of the District Court of the Sev-

'enty-seventh District, who shall hold his office until the next general
election for State offices in the State of Texas, and until his successor

is elected and qualified, as is provided by law. He shall receive the same

salary that is now provided, or may hereafter be provided, to be paid
to the District Judges, and in like manner. [Id., § 4a.]

That the office of District Attorney is hereby created for the Sev
enty-seventh Judicial District, and the present District Attorney of the
Thirteenth Judicial District, elected and now acting for said District
shall hold his office in the Seventy-seventh Judicial District until the
time for which he was elected shall expire, and until his successor is
duly elected and qualified. [Id., § 6.]

For special provisions relating to this district, see subdivision 13 of this article.

78. Wichita County shall hereafter constitute the 78th Judicial Dis
trict and the District Court in said district shall hold its terms as fol
lows: beginning on the first Mondays in March and September and
shall continue .in session until the Saturday night next preceding the
beginning of the following term unless the business of the terms shall
be sooner disposed of: provided that nothing in this Act shall be con

strued to in any way affect the time and terms of the courts of the
30th Judicial District in said county as the same is now constituted.
[Act Feb. 10, 1915, ch. 6, § 1.]

,

The district courts of the 78th and 30th Judicial districts shall have
concurrent jurisdiction of all cases, civil and criminal and appellate, over

which the district courts of the state have jurisdiction under the con

stitution and laws of the State of Texas, co-extensive with the limits of
Wichita County; provided however that no grand jury shall be drawn

, for the 78th district court unless the judge thereof, in his discretion shall
decide that it is necessary and shall make a special order for the same

upon the minutes of said court; provided further that the Judge .of the
78th .district shall have the authority, at any time he may think it neces

sary to recall, reassemble and reimpanel the grand jury last impaneled
of the 30th District Court for Wichita County and the grand jury so re

impaneled and reorganized shall constitute a legal grand jury for the 78th
district court the same as of originally drawn, summoned and organized
in said court. [Id., § 2.]

The Judges of the 30th and the 78th District Courts for Wichita
County may each, in his discretion, at any time or upon agreement of
the parties or where the Judge may believe the administration of justice
will be facilitated thereby, transfer any cause, civil or criminal, from
the dockets of their respective courts to the docket of the other district
court for ·Wichita County and shall note such transfer on

-

the docket;
whereupon the Clerk of the District Court shall enter said cause upon
the docket of the other district court to which such cause has been trans-
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ferred and such case shall there be tried or disposed of as if originally
filed in said court; provided that no transcript of the, record shall be
necessary to the jurisdiction of the court to which such case has been
transferred [and jurisdiction of the court to which such case hts been

transferred] and no formal proceeding shall be necessary in such case to
show such transfer. [Id., § 3.]

As soon after this Act shall take effect as practicable the Clerk of the
District Court for Wichita County shall make up the' dockets for said
78th District Court in the following manner: he shall enter upon said
dockets such cases as may be transferred by the Judge of the 30th 1u

dicial District and all such cases as may be transferred to such court by
agreement of the parties and if, after all such cases are transferred, there
remains upon the docket of the 30th District Court for said County more

than 40 per cent of the total number of cases pending in said county
then he shall transfer enough of the oldest cases on the dockets to make
up 60 per cent of the pending business for the said 78th District Court:
After the beginning of the first term of the 78th District Court the Clerk
shall make up the dockets of each court by filing each case in the 'Court

having the first appearance day after the time of filing the petition in
which ten days service may be had; 'provided that all criminal cases shall
be docketed in the court which receives the indictment or information
upon which such cases are based and all appeals in probate cases from
the county probate court of Wichita County shall be to the court holding
the first term after notice of appeal is given. [Id., § 4.]

All writs, process, bonds and recognizances, civil or criminal, issued,
executed, entered into or effective in the district court of Wichita Coun
ty prior to the taking effect of this Act and returnable or cognizable in
or to said court as it has been heretofore fixed by law are hereby made
returnable to and cognizable in either the 30th district court for Wichita
County or the 78th District Court as the same may acquire jurisdiction
by the terms of this Act and they shall be as valid and binding in law
as if originally issued, made, filed or entered into in the court acquiring
jurisdiction by the terms of this Act. [Id., § S.]

The Clerk of the District Court for Wichita County shall be the
Clerk of the 78th District Court and the District Attorney for the 30th
Judicial District of Texas shall, prosecute" the pleas of the State in all
criminal causes cognizable in said court and his per diem accounts ap
proved by the Judge of said court shall be paid the same as if approved
by the Judge of the 30th Judicial District Court. [Id., § 6.]

As soon as this Act takes effect, the Governor, shall appoint a suit
able person as Judge' of the 78th Judicial District of Texas, who shall
hold his office until the next general election in November A. D. 1916,
and until his successor is elected and qualified. He shall possess the con

stitutional qualifications for District Judges and shall receive the same

salary as other District Judges in this State. [Id., § 7.]
79. The Seventy-ninth Judicial District of Texas is hereby created

and shall be composed of the counties of Starr, Hidalgo, Brooks, Jim
Hogg, Duval, and Jim Wells; and the terms of court of the district shall
be held therein each year as follows:

In the county of Starr on the first Monday in February of each year,
and may continue in session three weeks; on the first Monday in Sep
tember in each year, and may continue in session three weeks.

In the county of Hidalgo on the third Monday after the first Monday
in February of each year, and may continue in session six weeks; on

the third Monday after the first Monday in September, and may continue
in session four weeks.

In the county of Brooks on the ninth Monday after the first Monday
in February of each year, and may continue in session four weeks; on
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the seventh Monday' after the first Monday in September and may con

tinue in session four weeks.
In the county of Jim Hogg on the thirteenth Monday after the first

Monday in February of each year, and may continue in session two

weeks; on the eleventh Monday after the first Monday in September, and

may continue in session two weeks.
, In the county of Duval on the fifteenth Monday after the first Mon

day in February of each year, and may continue in session four weeks �
on the thirteenth Monday after the first Monday in September, and may
continue in session until December 31 of each year.

In the county of Jim Wells on the nineteenth Monday after the first

Monday in February of each year, and may continue in session four
weeks; on the first Monday in January of each year, .and may continue
in session until the first Monday in February of each year.

That all process, writs and bonds issued, served or executed prior to

the taking effect of this Act and returnable to the terms of said court
in each of the said counties composing .said judicial district, and all pro
cess heretofore returnable, as well as all bonds and recognizances here
tofore entered into, in any of said counties shall be as valid and binding
as if no change had been made by this Act in the times of holding said
terms of court. [Act March 12, 1915, ch. 48, § 2.]

The Governor, immediately upon the taking effect of this Act, shall

appoint a suitable person as district judge of the Seventy-ninth Judi
cial District, and a suitable person as district attorney for the Seventy
ninth Judicial District, respectively, each of whom shall hold his office
until the next general election, and his successor is duly elected and
qualified. [Id., § 4.]

For special provisions affecting this district, see subdivision .28 of this article. This
act took effect 90 days after adjournment of the legislature, on March 20, 1915.

80. That the Eightieth Judicial District of Texas is hereby created
and shall be composed of the counties of Harris and Waller, and the
terms of the district court shall be held therein in each as follows:

In the county of Harris, beginning on the first Monday in January,
February, March and September, and on the second Monday in May,
June, July, November and December of each year, and may continue in
session four weeks.

.

In the county of Waller, beginning on the first Monday in April and
October of each year and may continue in session five weeks. [Act
June 3, 1915, 1st C. S., ch. 19, § 2.]

The Governor of the State of Texas is hereby authorized and em

powered to appoint some person having the qualifications provided by
law for district judge as the Judge of the District Court of the Eightieth
Judicial District of Texas, who shall hold his office until the next gen
eral election for state offices in the State of Texas, and until his succes

sor is elected and qualified, as is provided by law. He shall receive the
same salary that is now provided, or may hereafter be provided, to be
paid to district judges, and in like manner. [Id., § 3.]

That the clerk of the District Court of Harris County, as that of
fice is now constituted, and his successor in office, shall be the clerk
of the District Court of the Eightieth Judicial District of Texas in Har
ris County, and shall perform all the duties pertaining to the clerkship
of said court, as well as the duties imposed upon him as the clerk of other
district courts of Harris County, and for such additional service, shall
receive twelve hundred dollars per year, as additional compensation to
be collected out of the fees allowed by law. [Id., § 5.]

That the other civil district courts of Harris County and the district
court of the Eightieth Judicial District, in the County of Harris, shall
have concurrent jurisdiction with each other ,throughout the limits of
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Harris County, in all matters, civil, of Which jurisdiction is given to the
district courts by the Constitution and laws of the State. [Id., § 6.]

The District Court of the Eightieth Judicial District shall have such

jurisdiction and powers as are conferred upon district courts by the Con
stitution and existing laws of the State of Texas, and such as shall here
after be given by law, but said district court shall have only civil ju
risdiction in Harris County. [Id., § 12.]

For special provisions applicable to this district and district 23, see subdivision 23 of

this article.

81. The Eighty-first Judicial District of Texas is hereby created
and shall be composed of the counties of Frio, LaSalle, Atascosa, Wilson
and Karnes, and the district courts shall be held therein as follows:

In the County of Frio, on the first Monday in September and Feb
ruary, and may continue in session three weeks.

In the County of La.Salle, on the third Monday after the first Mon

day in September and February, and may continue in session three
weeks.

In the County of Atascosa, on the sixth Monday after the first Mon

day in September and February, and may continue in session five weeks.
In the County of Wilson, on the eleventh Monday after the first Mon

day in September and February, and may continue in session six weeks.
In the County of Karnes, on the seventeenth Monday after the first

Monday in September and February, and may continue in session five
weeks.

That all process, writs, recognizances and bonds issued, served, ex

ecuted, or entered into, prior to the taking effect of this Act, and return
able to the terms of said court, as heretofore fixed by law, in the several
counties, composing said district, are hereby made returnable to the
terms of said court in the several counties as fixed by this Act, and all
process heretofore returnable, as well as all bonds and recognizances
heretofore entered into in any of said courts, shall be valid and birding
as if no change had been made by this Act in the times of holding said
terms of court.

All grand and petit jurors selected in any of said counties shall be
legal jurors for the terms of said court fixed by this Act. .

The present district attorney of the Thirty-sixth Judicial District of
Texas, who resides in Wilson County, Texas, shall act and be the dis
trict attorney of the Eighty-first Judicial District of Texas, as herein
created, and shall hold office until the next general election and until his
successor is duly elected and qualified.

'

The Governor of Texas is hereby authorized and empowered to ap
point a suitable person as district judge of the Eighty-first Judicial Dis
trict hereby created, who shall hold his office until the next general elec
tion and until his successor is duly elected and qualified. [Act March
20, 1917, ch. 91, § 3.]

,

Explanatory.-Section 4 repeals all laws in conflict. Sec. 5 provides that the act shaH.
take effect Aug. 1, 1917.

82. That the Eighty-second Judicial District of Texas is hereby cre
ated and shall be composed of Falls County. [Act Feb. 7 1917 ch. 9
§ 1.]

." , ,

. 'I'hat the terms of the district court in said Eighty-second Judicial
District shall be held at the following times: Beginning on the first
Monday in the months of January, March, May, September, and Novem
ber ?f each year, and each term may continue in session until and in
eluding the Saturday ne�t preceding the beginning of the next succeed
Jng �erm unle�s the business of .the. term shall be sooner disposed of;'
provided that 111 case a term of district court shall be in session in Falls.
County as a part of the Fifty-fourth Judicial District at the time this Act
takes effect the judge of the Fifty-fourth Judicial District shall continue
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to hold said term until such term is adjourned .or expires under existing
laws. [Id., § 2.]

That the terms of the district court in said Fifty-fourth Judicial Dis
trict shall be held at the following times, to-wit: Beginning on the first
Monday in the months of January, March" May, September and, No
vember, and each of said terms may continue in session until and includ
ing the Saturday next preceding the beginning of the' next succeeding
term, unless the business of the term shall be sooner disposed of; pro
vided that in case a term of said Fifty-fourth District Court shall be in
session in McLennan County at the time this Act takes effect the judge
of the said Fifty-fourth Judicial District shall continue to hold said term
until such term is adjourned or expires under existing laws. [Id., § 3.]

Grand juries in said Eighty-second Judicial District shall be organ
ized at the May and November terms of said court, and at such other
terms as the judge of said district may determine and order. Grand ju
ries in the Fifty-fourth Judicial District shall hereafter be empanelled at
the March and September terms of court therein and at such other terms
as the �udge of said district may determine and order. [Id., § 4.]

The district court of the Eighty-second Judicial District shall have
all such powers and jurisdiction, as district courts now have or which
may hereafter be conferred upon them by and under the laws and Con
stitution of the State of Texas, and said district court of the Eighty
second Judicial District shall have such further jurisdiction as may at

any time be transferred to it from the county court of Falls County by
act or acts of the Legislature. [Id., § 5.]

All prosecutions, suits, actions, causes, and proceedings of whatever
nature, civil or criminal, filed or pending in the district court of Falls
County as constituted prior to the taking effect of this Act shall con

tinue on the dockets and be tried and disposed of by the district court of
said county as constituted by this Act, the same as if originally filed or

instituted in said court as constituting the Eighty-second District. All
writs and process issued in connection with all prosecutions, suits, ac

tions, causes, and proceedings of whatever nature, civil or criminal, in
the district court of Falls County prior to the taking effect of this Act

.

shall be returnable to and effective in said court as constituted by this
Act, and all bonds and recognizances filed and entered into in said dis
trict court of Falls County prior to the taking effect of this' Act shall be
valid, continuing and cognizable in and by the district court of said
county as constituting the Eighty-second Judicial District; provided all
such writs and process issued and made returnable to the June term, A.
D. 1917, of the district court of Falls County shall be returnable to the

September terni, A. D. 1917, of the district court of said county as con

stituting the Eighty-second Judicial District. [Id., § 6.]
An official court reporter for said Eighty-second Judicial District

shall be appointed by the judge thereof, the said official court reporter
to have the qualifications, to be subject to the duties and regulations, and
entitled to the same compensation as official court reporters for district
courts of this State are now or may hereafter be subject to and entitled
under the General Laws of the State. [Id., § 7.]

The Governor shall appoint a suitable person as judge of the Eighty
second Judicial District, as -herein constituted, who shall hold such office
until the next general election and until his successor shall have been
elected and qualified. [Id., § 8.]

The judge of the Eighty-second Judicial District shall receive the
same salary, payable by the State of Texas in the same manner as other
district judges of said State do now or shall hereafter receive under the
Constitution and laws of Texas. [Id., § 9.]

That such part of Section 3, of Chapter 3, of the General Laws of
1915, enacted at the Regular Session of the Thirty-fourth Legislature of
Texas, as constitutes Falls County a part of the Fifty-fourth Judicial
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District, and such part of Section 8 of said Act of 1915 as pro:ride� for
the holding of terms of court in Falls County as a part of said Flft:y
fourth Judicial District, are hereby repealed save and except that said

repeal shall not become operative in case a term of. court sh,:l1 be in ses

sion in Falls County at the time this Act takes effect, until such term.

shall be adjourned sine die by the judge of said Fifty-fou.rth Judici,:l
District or expires under existing laws as prescribed in Section 2 of this
Act. All other laws and parts of laws in conflict with or inconsistent
with this Act are hereby repealed.. [Id., § 10.]' q

83. That the Eighty-third Judicial District of the State of Texas is

hereby created and shall be 'composed of the counties of Edwards, Crock
ett, Sutton, Reagan, Upton, and Pecos, and the district courts shall be
holden therein as follows:

.

In the County of Edwards on the last Monday in January and Au

gust and may continue in session four weeks.
In the County of Sutton on, the third Monday after the first Mon

day in February and September, and may continue in session three
weeks. .

In the County of Crockett on the sixth Monday after the first Mon

day in February and September, and may continue in session three
weeks.

In the County of Reagan on the ninth Monday after the first Mon
day in February and September and may continue in session two weeks.

In the County of Upton on the eleventh Monday after the first Mon

day in February and September and may continue in session two .weeks.
In the County of Pecos on the thirteenth Monday after the first Mon

day in February and September and may continue in session until the
business is disposed of. [Act March 9, 1917, ch. 67, § 5.]

The Governor shall, immediately after the passage of this Act, ap
point a suitable person qualified under the Constitution of the State of
Texas as a judge of the Eighty-third Judicial District as herein constitut
ed, who shall' hold such office until the next general election, and until
his successor shall have been elected and qualified. [Id., § 6.]

The Governor shall, immediately after the passage of this Act, ap
point a suitable person qualified under the Constitution and laws of the
State of Texas as district attorney of the Eighty-third Judicial District
as herein constituted, who shall hold such office until the next general
election," and until his successor shall have been elected and qualified;
the district attorney of said district shall thereafter be elected as pro
vided by the Constitution and laws of the State of Texas for the election
of the district attorney. [Id., § 7.]

For special provisions relating to this district and districts 38, 51, 63, and 70, see
subdivision 38 of this article.

84. [There is no 84th judicial district.]
85. The Counties of Robertson and Brazos, now constituting part

of the Twentieth Judicial District are here now declared to constitute
the Eighty-fifth Judicial District, and the terms of District Court in
said counties shall be held as follows: In the County of Robertson on

the first Monday in the months of January,. April and July, and the sec

ond Monday in the month of November in each year, and each term

may continue in session for five weeks. The terms of the District Court
in Brazos County .shall be held on the second Monday in the months.
of February and May and third Monday in the month of September, and
each term may continue in session for six weeks. [Act March 26, 1916-
[1917], ch. 96, § 3.]

There shall be organized grand juries at the January and July terms
of said court in Robertson County, and at the February and Septem
ber terms of said court in Brazos County, and at such other terms of
the .said court of each county as may be determined and ordered by the
Judge thereof. [Id.,-§ 4.]
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The Governor of the State of 'I'exas is .hereby authorized and em
powered to appoint some person having the qualifications provided by
law as District Judge for the judge of the District Court of the Eighty
fifth Judicial District, who shall hold his office until the next general
election for State officers in the State of Texas, and until his successor

is elected and qualified as provided by law, and he shall receive the
same salary as is now provided or may hereafter be provided, to be
paid to District Judges and in like manner. [Id., § S.]

The District Court of said Eight-Fifth Judicial District shall have
all the powers and jurisdiction as District Courts now have or which
may hereafter be conferred upon them by and under ·the laws and con

stitution of the State of Texas, and the District Court of said Robert
son and Brazos Counties shall have and exercise all such other juris
diction as is here now provided for in this Act. [Id., § 10.]

Note.-For special provisions relating to this district and the 20th district, see subdi
vision 20 of this article. Act March 26, 1917, ch. 96, §§ 11-18, diminishes the jurisdiction
of the county courts of Brazos and Robertson counties and increases that of the district
court.

.

86. The Eighty-sixth Judicial District be and the same is hereby
created and shall be composed of the counties of Kaufman, Van Zandt,
and Rockwall; and the terms of the District Court shall be held therein
each year as follows:

In the County of Van Zandt: Beginning on the first Monday in Jan

uary of each year and continuing in session six weeks; on the thirteenth
Monday after the first Monday in January of each year and continuing
in session six weeks, and on the first Monday in September of each year
and continuing in session six weeks.

In the County of Kaufman: Beginning on the sixth Monday after
the first Monday in September of each year and continuing in session
seven weeks; beginning on the twenty-third Monday after the first
Monday in January of each year and continuing in session until the
last Saturday in August, and beginning on the tenth Monday after
the first Monday in September of each year and continuing in session
until the last Saturday in December.

In Rockwall County: Beginning on the nineteenth Monday after
the first M.onday in January of each year and continuing in session
four weeks, and beginning on the sixth Monday after the first Monday
in September of each year and continuing in session four weeks. [Act
March 10, 1917, ch. 70, § 7.]

That immediately after the passage of this Act, the Governor shall
appoint a suitable person possessing the qualifications prescribed for
<district judges in this State as judge of the Eighty-sixth Judicial Dis
trict, who shall hold his office until the next general election for State
and county officers and until his successor, shall be elected and quali
fied, and shall receive such compensation as is now provided by law for
district judges. I And the County Attorney of Van Zandt County shall
represent the State in criminal cases in said county and receive the same

fees and compensation as is now provided by law for the County At

torney of Kaufman County. [Id., § 10.]
For special provisions relating to this district and districts 7, 14, and 40, see subdlvl

.ston 7 of this article.
Article 30 cited, Sanders v. Bledsoe (Civ. App.) 173 S. W. 539.

. Art. 31. Where apportionment law amended-Rule as to return of
�{WTits and process, as to grand and petit jurors, appearance bonds and
Tecognizances, and witnesses.

Cited, Gulf, C. & S. F. Ry. Co. v. Bogy (Clv. App.) 178 S. W. 577.
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TITLE 7

ARBITRATION

CHAPTER ONE

ARBITRATION IN GENERAL

Art.
'57. Agreement to be in writing and name

of arbitrators, etc.
·63.. Award to be written out, filed and en-

tered as judgment:
.

Art.
65. Appeal from an award.
70. Right to other mode of arbitration

not affected.

Article 57.· [48] [43] Agreement to be in writing and name arbi
-trators, etc.

Necessity of wrltlng.-An agreement to submit a controversy to arbitration which
'had not been reduced to writing did not deprive the courts of jurisdiction of such con

troversy; no steps having been taken to carry it into effect. Hill v. Neese (Civ. App.)
160 s. W. 314.

Art.� 63. [54] [49] Award to be written out, filed and entered �s
judgment.

Objections to award.-Where it is sought to set aside an award by arbitrators on

.grounds of fraud, partiality or mistake, the facts constituting objection to award must be
specifically averred. Eubank v. Bostick (Civ. App.) 194 s. W. 214.

Competency of arbit.rator as witness.-An arbitrator.is a competent witness to show
what was in controversy before the arbitrators, what matters entered into their decision,
.and whether they were fair and impartial. Holcomb v. Blankenship (Civ. App.) 180 s.
W.918.

. .

Art. 65. [56] [51] Appeal from an award.
Right of appeal.-Where the determination of a matter is referred to a special tribu

nal, to act as an arbitrator and- not in due course of law, the determination of such tri
'bunal is final and cannot be appealed from, even though the person constituting the
tribunal is the judge of a court, and the matter is decided in accordance with the usual
rules of procedure. State v. Haldeman (Civ. App.) 163 S. W. 1020.

Acts 31st Leg. (2d Called Sess.) c. 28, making an appropriation for the payment of a

claim against the state Jor extra work and materials furnished the state for a public
building, made the establishment of the claim by any district court a condition precedent
to payment. Held, that a district judge, in deciding upon such a claim, was not acting
.as a special commissioner or arbitrator whose judgment would be final. Id.

In view of arts. 56-70, held that, when an award is. entered, party cannot appeal un

less the right is reserved in the agreement to arbitrate. Eubank v. Bostick (Civ. App.)
194 s. W. 214.

Art. 70. [61] [56] Right to other mode of arbitration not affected.
Master in chanc:ery.-In view of article 2156 and this article, it is within the power

-or the court to appoint a master in chancery by consent of parties. San Benito Cameron
-County Drainage Dist. v. Farmers' State Guaranty Bank (Civ. App.) 192 S. W. 1145.
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TITLE 8

'ARCHIVES

Chap.
1. Archives of the general land office.

Chap.
2. Other public archives.

CHAPTER ONE

,

ARCHIVES OF THE GENERAL LAND' OFFICE

Article 82. [62] [57] What shall be considered archives of the
general land office.

, ,.' , .
' .

What constitutes archives or public documents.c-A letter addressed to the Commis
sioner of the General Land Office and forming a part of the records of the Land Office
is admissible as an. archive when more than 30 years old. Robertson v. Talmadge (Civ;
App.) 174 S. W. 627.

'

Article 90.
archives.

CHAPTER TWO

OTHER PUBLIC ARCHIVES

[70] [65] Certain books, records, 'etc., declared to be-

Surveyor's report.-Under articles 3694, 5397, and this article, report of state surveyor
of survey made by him held admissible in trespass to try title between private parties.
Denton v. English (Civ. App.) 171 S. W. 248.

"

Where such, document also contained argument and opinions, they were not admis
sible. Id.
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TITLE 9

ASSIGNMENTS FOR CREDITORS

Art.
91. General assignments, how made and

construed; preferences void.
93. Assignment for creditors accepting,

etc., and discharging assignor.
95. How and when consenting creditors

may accept.

Art.
98. Proof of claim, when and how made.

102. Verified claims shall be allowed by
assignee unless contested.

106. Final report and discharge of as

signee.

Article 91. [71] General assignment, how made and construed;
preferences void.

1. Nature and requisites in general.-Where a tenant farmer orally agreed with his
landlord that the latter should pay for completing and sell the tenant's cotton crop and
apply the proceeds to the tenant's debt to the landlord for advances to make it, ac

counting for any excess, the transaction was within this article, requiring general as

signments by insolvent debtors for the benefit of creditors to be in writing. Kimbrough
v. Bevering (Civ. App.) 182 s. W. 403.

6. Instruments operating as assignments.-A conveyance by a debtor to a trustee to

take possession of the property and sell it, pay preferred creditors and a part to remain

ing creditors, and return the remainder, held not a general assignment, but a preferen-
tial deed of trust. Goldman v. Spann (Civ. App.) 173 s. W. 1014.

.

In an action against defendant on the ground that he had assumed payment of his
son's debt, evidence held to justify a finding that a certain tract of land was conveyed to
defendant for the purpose of. paying such debt, and retained by him for that purpose.
Bell v. Swim (Giv. App.) 178 S. W. 850.

14. Property included and sufficiency of description-Exempt property.-A business
homestead, if exempt at the date of a general assignment, does not pass to the assignee
by virtue of that instrument. McDowell v. Northcross (Civ. App.) 162 S. W. 13.

Neither a business nor a residence homestead, though afterwards abandoned as such,
will pass under a general assignment, if not abandoned until after executio�. Id.

Art. 93. [73] Assignment for creditors accepting, etc., and dis

charging assignor.
Cited, FIrst State Bank of Teague v. Hadden (Civ. App.) 158 s. W. 1168.

Art. 95. [75] How and when consenting creditors may accept.
Necessity of acceptance.-A trustee in a preferred deed of trust may not sue for a

wrongful attachment, where the creditors did not accept the conveyance. Goldman v.

Spann (Civ. App.) 173 S. W. 1014.
Form of acceptance.-Where a creditor of a debtor making a statutory general as

signment filed its claim with the assignee within four months after notice, and attached
to the claim a letter' from it addressed to its attorney, stating, "You are authorized to
file claim with assignee and accept whatever it may pay," the creditor Sufficiently ac

cepted the assignment in writing. First State Bank of Teague v. Hadden (Civ. App.)
158 s. W. 1168.

Where a creditor filed his claim' with the assignee within four months, and inclosed
the claim in a letter from i.ts authorized attorney to the assignee, which recited "Please
file .this account and advise when we can expect payment," he accepted the assign
ment. Id.

Waiver of written acceptance.-Where an assignee in a statutory general assignment
for creditors received claims of creditors and allowed the same, and made the notation
thereon that the claims were allowed subject to statutory acceptance, but did not return
them to the creditors or notify them of the memorandum ena.de thereon, he waived writ
ten acceptance by the creditors. First State Bank of Teague v. Hadden (Civ. App·.) 158
s. W. 1168.

Art. 98. [78] Proof of claim, when and how made.
Affidavit.-An affidavit which avers that the statement in a note given by the as

signor is true, and that the debt is just, is sufficient. First State Bank of Teague v.

Hadden (Civ. App.) 158 s. W. 1168.
Requirement that claim be supported by affidavit that there are no "credits or off

sets" held satisfied by one that all just "offsets" have been allowed. Lang v. Collins
(Civ. App.) 190 S. W. 784.

Sufficiency of proof.-As regards sufficiency of creditors' statement of claim and sup
porting affidavit filed with assignee for benefit of creditors,' substantial compliance with
the statute is enough. Lang v. Collins (Civ. App.) 190 s. W. 784.

The requirement of a "distinct" statement held satisfied by one claiming a certain
amount for legal services. Id.

Statement of claim filed with assignee for benefit of creditors is! of the "particular
nature" of the claim, where disclosing it is for legal services. Id,
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Art. 102. [82] Verified claims shall be allowed by assignee unless
contested.

Objections by non-accepting creditors.-This article relates solely to cases where one

creditor contests the validity of another' conseriting creditor's claim. First State Bank
of Teague v. Hadden (Civ. App.) 158 S. W. 1168.

Art. 106. [86] Final report and discharge of assignee.
Not subject to gene'ral limitation laws.-Suit by heirs of assignors for benefit of cred

itors to recover the balance held by the assignees held not subject to the defense of

laches, nor, in view of this article, to the general law of limitations. Bass v. McCord
(Civ. App.) 178 S. W. 998.
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TITLE 10

ASYLUMS

Chap.
1. The Lunatic Asylums.
2. Pasteur Hosprtal..
3. The Deaf and Dumb and the Blind

and other Asylums.

Chap.
4. State Home for Lepers.
5. State Tuberculosis Sanitorium.
6. State Hospital for Crippled and De

formed Children.

CHAPTER ONE

THE LUNATIC ASYLUMS

Art.
107a. Northwest Texas Insane Asylum.
107b. Board for selection of site.
107c. Appointment of board of managers.
107d. Support and general management.
107e. Construction of buildings.
107f. Establishment of hospital for negro

insane.
107g. Board of managers.
107h. Superintendent.
107i. Transfer of negro insane to hospital.
107j. Support and management.
107k. Officers to be white persons.
10n. Erection of buildings.
107m. Same; capacity of hospital.
107n. Lands of penitentiary set aside for

hospital.
1070. Board to select site and let contracts

for buildings.

Art.
107p. Convict labor for work.

4. ADMISSION ANDj DISCHARGE OF
PATIENTS

134. Who may be admitted.

5. OF .JUDICIAL PROCEEDINGS IN
CASES OF LUNACY

150. Apprehension of lunatics.
151. The writ and its requisites and ex

ecution.
152. Commission appointed.
156. Proceedings and report of commis

sion.
159'. J'udgment.
161. Conveyance to asylum and discharge

therefrom.

Article l07a. Northwest Texas Insane Asylum.-That there shall
be constructed, established and maintained an asylum for the care, treat
ment and support of white insane persons of this State. It shall be
known as the Northwest Texas Insane Asylum. The asylum shall be
located at some point north .of the Texas and Pacific Railway between
EI Paso -and Ft. Worth and west of the Gulf, Colorado & Santa Fe Rail
way between Ft. Worth and Gainesville, and at a place where at least
five hundred acres of land can be secured. [Act April 2, 1917, ch. 183,
§ 1.]

.

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 107b. Board for selection of site.-The Governor, the Lieuten
ant Governor, and the Attorney General shall be constituted a board to
select a site for the said asylum. Said board shall select the site for
said asylum and shall make such selection with a view to its accessi
bility and convenience to the greatest number of inhabitants, the sup
ply of water, building material, fuel, fertility of soil and healthfulness,
and the same shall contain .at least five hundred acres of latid. Said
board shall take' title to the land so selected by them in the name of
the State for the use and benefit of said asylum, provided, however, that
the Attorney General's Department shall first approve the title' to

-

the
said land so selected by the said board. [Id., § 2.]

.

Art. l07c. Appointment of board of managers.-That the Governor
shall appoint, by and with the consent of the Senate, a Board of Man
agers for said asylum with such powers and duties as are now provided
for managers of other lunatic asylums in Title 10 of the Revised Civil
Statutes of Texas. [Id., § 3.]

See art. 4042a, Vernon's Sayles' Civ. St. 1914.

Art. l07d. Support and general management.-The support and
general management of the said asylum shall be the same in every re-
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spect as is provided for asylums in Title 19 [10] of the. Revised Civil
Statutes 'of Texas. [Id., § 4.]

Art. 107e. Construction of buildings.-There shall be constructed
upon said grounds so selected permanent, suitable, substantial and fire

proof buildings, sufficient to accommodate at least one thousand in
mates; said buildings to be provided with modern improvements for

furnishing water, heat, ventilation and sewerage; and the Governor im

mediately after this Act goes into effect, and after the selection of the
site for said asylum, and after the title to said land shall have been

approved by the Attorney General, shall advertise for plans and specifi-
.
cations for said buildings for thirty days in not more than tWQ daily
newspapers published in this State; and he, together with the Lieuten
ant Governor and the Attorney General, shall constitute a board for
the purpose of having· said buildings erected and shall have full power
and ,authority to do and perform all things necessary to carrying out
the purpose of this Act. Provided that all buildings authorized by this
Act and for which an appropriation is' hereby made, shall be of fire
proof construction, and that part of all plans and specifications for the
erection of said buildings relating to fire protection shall be subject to
the approval ofthe State Fire Insurance Commission. [Id., § S.]

Explanatory.-Sec. 6 makes an appropriation of $400,000 for site, expenses in procur
ing site, and for buildings.

Validity of appropriations.-Acts 26th Leg. c. 5, providing for the erection of buildings
at , the insane asylum, held not a sufficient pre-existing law to warrant the Legislature,
under Const. art. 3, § 44, in making an appropriation to pay a contractor for extra work
and materials furnished in excess of the amount of the appropriation. State v. Halde
man (Civ. App.) 163 S. W. 1020.

Where a contractor, employed to erect a public building, performed extra work and
furnished. additjonal materials, the Legislature, under Const. art. 3, § 53, is without au

thority to make an appropriation for the payment of such work and services. ld.
Where a public contractor did extra work and furnished additional materials with

out any warrant in law for his compensation, the Legislature cannot, under Const. art.

3, § 49, declaring that no debt shall be created on behalf of the state, except to supply
casual deficiencies of revenues, defend the state, and pay existing debts, make an appro

priation to pay the contractor; there being no pre-existing debt as a basis. ld.

Art. 107f.. Establishment of Hospital for Negro Insane.-That
there shall be constructed, established and maintained a hospital for the

care, treatment and support of all insane persons in this State of Afri
can blood or of African descent. It shall be known as the hospital for

negro insane. The hospital shall be located at Rusk, Texas, and on the

property there situated and owned by the State of Texas, and 'now held
and in part used by the penitentiary system of the State. [Act April 4,
1917, ch. 198, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 107g. Board of managers.-As SOO1) as this act becomes ef
fective and operative the Governor shall appoint a board of managers
for said hospital, in accordance with the provisions of Title 10 of the
Revised Civil Statutes of the State of Texas,. who shall have the power,
and authority and shall receive the compensation -and shall perform the
duties provided in said law, and in accordance with the general laws of
this State. Said board of managers shall, in addition to the duties and
powers given them in said laws, have the authority, and it shall be their
duty to employ, with the consent of the Governor, the State Architect,
if his services are available, and if not, some other architect to prepare
plans and specifications for the erection, remodeling, change, repair or

alteration of such building or buildings and the installing of such equip
ment as may be necessary to construct or alter or install as may. be prop
er or necessary to carry out the provisions of this Act. Said board of
managers, under the control and direction of the Governor,' Comptroller
of Public Accounts, and State Treasurer, shall have the power and it is
made their duty to select the site ·fqr said hospital on the property be
longing to the State at Rusk, Texas, and all or any part of said property
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or such portion thereof ;: as' may be so selected by them 'under the con

trolarid direction of the Governor, Comptroller of Public Accounts and.
State Treasurer, is hereby set aside to and for .said hospital. [Id., § 2.]

Art. 107h. Superintendent.e=The board of managers for said hos

pital, appointed by the Governor, shall appoint a superintendent of said

hospital, whose duties, qualifications, terms of office and emoluments.
shall be the same as are now or may hereafter be provided by law for
the superintendent of the State Lunatic Asylum at Austin, Texas. [Id.,
§ 3.]

Art. 107i. Transfer of negro insane to hospital.-As soon as practi
cable after this. act becomes effective, all negro insane persons in this.
State, now Inmates of any jailor insane asylum in this State shall be
transferred to the Hospital for Negro Insane, and hereafter all insane

persons of African blood entitled by law to 'be admitted or admitted to.
the asylums of this State, shall be sent to said hospital at Rusk, Texas.
[Id., § 4.]

Art. 107j. Support and management.-The support and general
management of the said hospital shall be the same and equal in every
respect as that which are now provided or as may hereafter be provided
for the other asylums for the insane in the State of Texas. [Id., § 5.]

Art. 107k. Officers to be white persons.-All boards of managers"
superintendents, officials and physicians shall be white persons, and as.

many of the other employes and attendants as practicable shall be white

.

persons. [rd., § 6.]
Art. 1071. Erection of buildings.-The board of managers under the

control and direction of the Governor, Comptroller of Public 'Accounts
and State Treasurer, shall cause to be erected fireproof buildings or have
remodeled existing' buildings selected by them so that they will be of
such character so that such buildings erected or remodeled shall be of
substantial, permanent and suitable character sufficient to accommo

date at least one thousand inmates; said buildings to be provided with
modern improvements for furnishing water, heat, ventilation and sew

erage and otherwise in keeping with modern ideas of the suitable char
acter for buildings and appliances to obtain best results in the treat
ment and care of insane persons. The board of managers, with the con

sent of the Governor, may select a competent architect to supervise the
erection, remodeling and equipping of all said buildings and other im
provements, all of which shall be made and erected under the direction,
management .and supervision of the superintendent of said hospital and
of the supervising architect to be appointed by the board with the con

sent of the Governor, which supervising architect shall be under the
control of the State Architect, the salary and compensation of such su

pervising architect shall be deducted from the appropriations made here
in for said hospital, and is not to exceed $2500 per annum. Bids to erect
said or such buildings, alter, remodel or repair such buildings, and install
such other improvements shall be let to the

.

lowest responsible bidder
or bidders, the bids being so arranged that the different buildings and
units of the same and installation may be bid upon by items or units; the
contractor or contractors shall enter into a good and sufficient bonds to
be approved by the Governor, all awards to bidders to be 'made with his
approval, and payable to the State of Texas in a sum double the amount
of the contract, conditioned that he or they will do the work contracted
for according to the plans and specifications furnished by the architect,.
and use such materials.in the construction. remodeling or repair of .such
buildings, equipment and improvements as may be called for in said
plans and specifications and comply" in every respect with all the con

ditions of. said contract and pay for all labor and material: eighty per
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cent of the value of the materials to be 'paid when actually delivered on

the grounds, and the same per cent for labor when done, payable every
two weeks, to be only payable on the certificate of the supervising arch

itect, approved by the State Architect and the Governor, and the remain

ing twenty per cent to be paid when said buildings, equipment or other

improvements are completed to the entire satisfaction of the Governor,
supervising architect and State Architect and received by them; pro
vided, that the Comptroller shall not issue any warrants except upon
itemized statements sworn to by the contractor or contractors and ap
proved by said supervising architect and the Governor as a voucher for
same, which shall be filed with the Comptroller. The architect, if other
than the State Architect, preparing plans and specifications, and the su

pervising architect, shall each execute a bond payable to the State of
Texas at Austin, Texas, in.a sum to be fixed by the Governor, and to be

approved by him, with good and sufficient sureties, conditioned that said
architect or architects shall be liable and bound to pay to the State of
Texas all such damages as it may sustain by reason of defective plans
and specifications, or any wilful failure or negligent performance of duty.
[Id., § 7.]

.

See notes under art. 107e.

Explanatory.-Sec. 8 makes an appropriation of $200,000, for buildings and improve
ments.

Art. 107m. Same; capacity of hospital.-That in the provisions
made in the erection or remodeling of buildings due care and thought
should be given, and such improvements should- be made so that the ca

pacity of the hospital may be added to and enlarged from time to time
as necessity may ariseIn the future. [Id., § 9.]

.

Art. 107n. Lands of penitentiary set- aside for hospita1.-So much
of the lands of the East Texas penitentiary at Rusk, Texas, as may be
requisite and needful, as well as any improvements now situated there
on, for such buildings, grounds, parks, for pasturage, orchards and for
growing agricultural products are hereby set aside for the use of said
hospital. [Id., § 10.]

.

Art. 1070. Board to select site and let contracts for buildings.-The
Governor,. Comptroller of Public Accounts and State T.reasurer shall
constitute a board to determine what, if any, property now owned by
the State at Rusk, Texas, and used in whole or in part by the peniten
tiary system, shall be set apart to and used permanently by the hospital;
and the Governor, together with the State Comptroller of Public Ac
counts and the State Treasurer shall let the .contract or contracts for

.

the construction or remodeling of said buildings, equipment or other im
provements. [Id., § 11.]

Art. 107p. Convict labor for work.-The commissioners of the pen
itentiary are hereby directed and required to furnish said board of man

agers with a suf-ficient number of able-bodied convicts to prepare the
grounds for such hospital buildings and to do the excavating and other
work for the construction of said buildings, and to prepare and deliver
all such materials as may be required in the construction and equip
ment of said buildings, and to do and perform all other work in the
erection and construction of such buildings for which convicts may be
found suitable and. competent. [Id., § 12.]

4. ADMIs�;rON AND DISCHARGE: OF PATIE:NTS

Art. 134. [112] [91] Who may be admitted.
Cited, Loving v. Hazelwood (Civ . App.) 184 S. W. 355.
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s. JUDICIAL' PROCEEDINGS IN CASES OF' LUNACY

Art. 150. [128] [106] Apprehension.
Arts. 150-165, cited, White v. White (Civ. App.) 183 S. W. 3'69.
Discretion as to issuance of warrant.-While county judge has discretion to issue

warrant where affidavit of lunacy is made, justice of peace has not. Suhre v. Kott (Civ.
App.) 193 S. W. 417.

False imprisonment and malicious prosecution.-It Is actionable to falsely and mali
ciously file an affidavit that another is insane, and affiant cannot excuse his conduct on

the ground that he was authorized by law to make the affidavit. Suhre v. Kott (Civ.
App.) 193 S. W. 417.

In action for malicious prosecution by filing affidavit that plaintiff was insane, it was

no justification that justice before whom affidavit was made and who issued warrant for

plaintiff's arrest exercised judicial discretion. Id.
Where prosecution for lunacy was had before commission afterwards declared uncon

stitutional, discharge 'of alleged insane person by county judge was termination of the

prosecution in his favor. Id.

Habeas corpus to determine constitutionality of statute.-See Ex parte Singleton, 72
Tex. Cr. R. 122, 161 S. W. 123.

Art. 151. .[129] [107] The writ.
Bond.-See notes under art. 161.

Art. 152. Commission appointed.
Jury trial.-There being under statute a right to jury trial in lunacy proceedings at

date of adoption of Const. art. 1, § 15, providing that "right of trial by jury shall remain
inviolate," Acts 33d Leg. c. 163, substituting a corrunission of doctors for a jury in such
proceedings, is invalid. White v. White (Civ. App.) 183 S. W. 369. But see same case

in Supreme Court (196 S. W. 508) holding that the act is not unconstitutional.
The commission to try lunacy charges provided for by Acts 33d ]jeg. c. 163, is not a

jury within the constitutional guarantee of right to a trial by jury. Loving v. Hazel
wood (Civ. App.) 184 S. W. 355.

Art. 156. Proceedings and report of commission.
Cited, White v. White (Civ. App.) 183 S. W. 369.

Art. 159. Judgment.
Effect of Judgment.-In a suit to set aside a conveyance on the ground of the gran

tor's insanity, a copy of a judgment finding him insane, rendered a year after the con

veyance, is not admissible. Rowan v. Hodges (Civ. App.) 175 S. W. 847.

Art. 161. Conveyance to asylum and discharge therefrom.
Bond.-A bond for the care of a lunatic made payable to the county.judge instead of

to the state held not sustainable as a statutory bond under Rev. St. 1895, art. 140. Wat
kins v. Minter (Sup.) 180 S. W. 227.

A bond for the care of a lunatic given on valid consideration voluntarily and of the
free accord of the principal and his sureties, held a good common-law obligation. Id.

Where a bond for the custody of a lunatic constitutes a valid obligation upon which
the obligee may sue for the use of anyone injured as the result of failure to restrain
the lunatic, a person for whose use such suit might be maintairied can himself prose-
cute it. Id.

.

The bond given to secure the release of an adjudged lunatic under the void act of
1913 cannot be given effect as a common-law bond rendering the sureties liable for in

juries caused by the lunatic. Loving v. Hazelwood, 184 S. W. 355.
The partial failure of consideration for a bond under the void act of 1913 for the

release of a lunatic renders the whole, bond void. Id.

CHAPTER TWO

PASTEUR HOSPITAL

Article 167. Indigent persons treated at expense of state; county to

pay travelingand living expenses; nonindigent persons to pay their own

expenses.s=All indigent persons afflicted with hydrophobia in this State
shall be treated at the expense of the State .at the pasteur hospital or de
partment of the asylum for the treatment of hydrophobia at Austin, but
the county in which such indigent persons reside, shall pay the traveling
expenses of such person to and from Austin and the. necessary living ex

penses of such person while in Austiri undergoing said treatment, such
expenses to be paid upon order of the commissioners court of the county
in- which such person resides when satisfactory showing is made' to said
court as to indigency and the reasonableness and the necessi'ty of the ex-

.
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pense. All nonindigent persons shall be kept, treated and maintained at

said hospital at their own expense or that of the relatives, friends or

guardians. [Act March 30, 1917, ch. 151, § 1.] .

Explanatory.-The act amends art. 167, tit. 10, ch. 2, Rev. Civ. St� 1911. Took 'effect
90 days after March 21, 1917, date of adjournment.

CHAPTER THREE

THE DEAF AND DUMB, AND THE BLIND, AND OTHER
ASYLUMS

Art.
1. GENERAL PROVISIONS

a. BOARD OF TRUSTEES

172. Boards, how appointed and consti-
tuted.

2. PARTICULAR PROVISIONS

a. TEXAS SCHOOL FOR THE BLIND

187%. New building site to be acquired;
name of institution.

187%a. Board of trustees.
187%b. Board, how constituted.
187lhc. Title to land, how taken.
188. Appointment of oculist and qualifi-

cations.
189. Removal of oculist.

Art.
189a. Conveyance of certain property to

Unlversttv of Texas.

c. ORPHAN A.SYLUM
202. Superseded.
g. STATE COLONY FOR THE FEEBLE MINDED

232a. Colony established.
232b. Purpose of colony.
232c. Board of managers; qualifications;

compensation; authority; erec

tion of buildings; superintendent;
employes.

-

232d. Accommodations for inmates.
232e. Rules and regulations.
232f. Expenses of inmates to be paid by

parents or guardians.
232g.. Feeble minded persons defined.

1. 'GENERAL PROVISIONS

a. Board' Of Trustees

Article 172. [144] [122] Boards, how constituted.
See arts. 187%-1871hc, post, creating a special board for the Texas School for the

Blind.

2. PARTICULAR PROVISIONS

a. Texas School for the Blind

AJ;'t. 187%. New building site to be acquired; name of institution.
That a new building site shall be acquired as a site of the Texas School
for the Blind, consisting of not less than forty acres of land, and modern
and commodious buildings shall be erected thereon, as nearly fireproof
as possible, with such other improvements and equipment as may be
necessary for a first-class school for the blind, and the name of this new

institution shall hereafter be known as the "Texas School for the Blind."
Before the purchase of said land it shall be the duty of the Attorney Gen
eral to examine and pass upon the title to same. [Act June 3, 1915, 1st
C. S., ch. 18, § 1.]

Took effect 90 days after May 28, 1915, date of adjournment. See notes under art.
107e.

Art. 1871J2a. Board of trustees.-That the Board of Trustees of the
Blind Asylum shall become and be known, upon the taking effect of this
Act, as the "Board of Trustees of the Texas School for the Blind," and
as such shall continue to act for the unexpired parts of their respective
terms for which they are, appointed, and whenever any duty, power or

function is by law, or may hereafter be by law placed upon the Board of
Trustees of said Blind Asylum, the same shall be construed to be placed
upon and shall be executed by the Board of Tr.ustees of the Texas School
for the Blind. [Id., § 2.]

,

Art. 187ljzb. Board how constituted.c=TheGovernor, the Lieutenant
,

Governor and the Attorney General of Texas shall constitute a board
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whose duty it shall be to carry out the provisions of this Act, of which
board the Governor shall be chairman and the superintendent of the Tex
as School for the Blind shall be secretary of said board. [Id., § 3.]

Art. 1871J2c. Title to land, how taken.-The board provided for
herein shall take the title to any real estate acquired under this Act to

"The Board of Trustees of the Texas School. for the Blind," and. their
successors, as trustees for the use and benefit of the State of Texas.
[Id., § 4.]

Art. 188. [160] [137] Appointment of oculist and qualifications.
Cited, .Johnson v. Hall (Civ. App.) 163 S. W. 399.

Art. 189. [161] [138] Removal of oculist.
Cited, .Johnson v. Hall (Civ. App.) 16.3 S. W. 399.

Art. 189a. . Conveyance of certain property to University of Texas.
That the title to the property' near the intersection of Nineteenth Street
and, East Avenue in the City of Austin, Travis county; Texas, belongmg
to the State Blind Asylum consisting of the grounds and buildings now

occupied by the said Blind Asylum, be and the same is hereby vested in
the University of Texas for a period not to exceed ten years, and the
Chairman of the Board of Trustees of said Blind Asylum is empowered
and directed upon completion of the new buildings for said Blind Asylum
now in course of erection in Austin, Texas. [Act May 25, 1917, 1st

.

C. S., ch. 39, § 1.]
c. Orphan Asylum

Art. 202. [170]
Superseded by art. 7085b, post.

g. State Colony for the Feeble" Minded

Art. 232a. Colony established.-There is hereby established at some

suitable place in the vicinity of Austin, where suitable farm lands may
be secured, a farm colony on the cottage plan for the training .and cus

todial care of the feeble minded of the State, to be known as the State
Colony for the Feeble Minded. [Act March 22, 1915, ch. 90, § 1.]

Act took' effect 90 days after March 20, 1915, date of adjournment.

Art. 232b.· Purpose of colony.-It shall be the purpose of this colony
to educate by such special methods as the best modern, science. has dis
covered the feeble minded children of the State that are capable of being
educated, and to provide suitable work and supervision for the adult
feeble minded who are not able to protect and support themselves at

large as law abiding citizens, to the end that these unfortunates may be
prevented from reproducing their kind and society relieved of the heavy
economic and moral losses arising from the existence at large of these
unfortunate persons. [Id., § 2.]

-

Art. 232c. Board of managers; qualifications; compensation; au

thority; erection of buildings; superintendent; employes.-The Colony
for the Feeble Minded shall be under the control and management of a

board of five managers, two ex-officio members and three to. be appointed
by the Governor, with the advice and consent of the Senate. The ex

officio members shall be the State Superintendent of Public Instruction
and the ranking professor of child psychology in the department of edu
cation of the University of Texas. Of the managers first appointed by
the Governor, one shall hold office until February -1, 1917, one until Feb
ruary 1, 1919, and one until February 21, 1921. All subsequent appoint
ments, except to fill vacancies, shall be for a term of six years. Appoint
ments to fill vacancies shall be for the remainder of the unexpired term.

The members of said board shall be public 'spirited citizens interested
in measures of social betterment, one of whom shall be a physician, and
at least one of .whom shall be a woman. Each member of the board, ex-
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cept the ex-officio members, shall receive five dollars per day while en-
, gaged in the performance of his duties as such member, and all members

shall be entitled to their necessary traveling expenses, to be paid out of
the funds appropriated for the support .of the colony, when properly item-
ized and approved by the board.

'

The said board of managers shall have authority to purchase or re-

, ceive as gift such lands as may be needed, and shall also have authority,
and it shall be their duty, to advertise, if necessary, for plans and specifi
cations for the buildings to be erected, and to contract for the erection
of the' same, requiring the contractor to furnish bond for the erection of
said buildings in accordance with the contract.

The board of managers shall employ a superintendent and fix his sal
ary and his duties, and for cause deemed sufficient by the board, may,
after giving him an opportunity to be heard, remove him. The board
shall also determine the number and fix the salary of other officers and

employes connected with the colony, but the power to appoint and re

move from the subordinate positions is vested in the superintendent, upon
whom the responsibility for the details of management is placed. The
superintendent shall be a man of education, with training and experience
in the work of institutions of this kind. [Id., § 3.]

Art. 232d. Accommodations for inmates.-In carrying out the pro
visions of this Act the board of managers shall' provide accommodations
for only such number of inmates from year to year as can be advantage
ously cared for with the appropriations granted for that year, giving pref
erence, first, to girls and women of child bearing age, and to those of
both sexes who are most likely to profit by the special education and
training. [Id., § 4.]

Art. 232e. Rules and regulations.-The detailed manner and condi
tion of admission, transmittal and dismissal shall be' provided by the
board of managers, subject to the provisions of this Act. [Id., § 5.]

Art. 232f. Expenses of inmates to be paid by parents or guardians.
In all cases in which the parent or guardian of a feeble minded person
is financially able to pay the expenses of support and [training in the
colony, in whole or in part, he shall be required to do so, but in all other
cases there shall be no fees or charges]. [Id., § 6.]

Explanatory.-The words in brackets do not appear in the session laws as publish
ed, but do appear in the enrolled bill.

Art. 232g. Feeble minded persons defined.-A feeble minded child,
as defined in this Act, is one of such feeble mental or moral powers as

to be unable to profit by the ordinary methods of education as employed
in the common schools, and a. feeble minded adult is one who is unable
under ordinary circumstances to protect and support himself as a law
abiding citizen because of lack of mental power. [Id., § 7.]

CHAPTER FOUR

STATE HOME FOR LEPERS
Art.
232%. Commission to select site; report;

location and other requirements;
repeal; compensation of commis
sioners.

232%a. Erection of buildings; cost; equip
ment.

232%b. Expenditures, how made.

Art.
232%c. Isolation, confinement, and treat-

,

ment of lepera.,
232%d. Superintendent; qualifications; sal-

ary; powers and duties.
232%e. Disbursements, how made.
232%f. Appropriation.
232-239. Superseded.

Article 232%. Commission to select site; report; location and other
'requirements; repeal; compensation of commissioners.-The Governor
of Texas shall as soon as practical after the taking effect of this bill ap-
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point a commission to consist of the State Health Officer and two other
citizens of the State: of Texas, for the purpose of selecting a site for the
-erection of an institution to be known as the State Home for Lepers.
'Such commission shall report within thirty days to the Governor their
.selection, which selection shall consist of not less than one hundred acres

of land, which said site shall not be less than two miles distant from any
town or city within this State and not less than one mile distant from

any residence; said site shall upon selection by the commission as afore
said be purchased for the State and shall cost not to exceed $10,000.00.
'The Land Commissioner is hereby authorized upon request of the board,
to award to the State any school land for the location of this home they
may select, at the price fixed upon it by the land office; provided noth

ing herein shall be construed as repealing any 'Iaw now in force except
.as herein provided. Said members of said commission shall each be paid
five dollars per day and necessary expenses for the time actually con

sumed in the service required by this Section of this law. [Act May 19,
1917, 1st C. S., ch. 24, § 1.]

Took effect 90 days after May 17,
-

1917, date of adjournment. Sec. 9 repeals all

!laws in conflict:

Art. 2321J2a. Erection of buildings; cost; equipment.-As soon. as

practicable after the selection and purchase of such site, the said com

mission .shall designate the exact location of the ground, and the char
.acter and plans for all necessary buildings, including a home for the su

perintendent of such Home for Lepers, and an administration building.
'The inmates buildings to be on the cottage plan, and shall have plans
.and specifications made therefor and shall advertise for thirty days. in at
least one newspaper of general circulat'i.on in this State and one news

.paper published in the county where such home is to be located, for bids
for the erection of such buildings, and shall award the contract to the
lowest and best bidder, provided the total amount of said bid for all the
buildings shall not exceed one Twenty-five thousand dollars; and the
said commission shall also purchase all necessary furniture and equip
ment for said buildings, not to exceed in cost fifteen thousand dollars.
[Id., § 2.]

.

Art. 2321J2b. Expenditures, how made.-All payments of money re

-quired under the provisions of Section 1 [art. 232%] and Section ,2 [art.
232%a] of this Act shall be made by warrant on the State Treasury
drawn by the State Comptroller based on vouchers signed by the, com

mission provided for in Section 1 and approved by the Governor. [Id.,
;§ 3.]

Art. 2321lzc. Isolation, confinement, and treatment of lepers.-Any
person within this State found to be suffering with the disease of leprosy
shall be isolated and removed to said State Home for Lepers, upon cer

tificate of the county health officer of the county where such leper may
be and of the State Health Officer to the effect that such person is so

:suffering.
.

Upon the certificate of said health Officer and county health officer
.as 'herein provided for, the county judge of the county where such leper
may be shall issue his warrant commanding the sheriff of such county
to seize such leper and convey him to the Home for Lepers as herein
provided. All necessary expenses for conveying such leper to the Home
for Lepers shall be paid for by the county wherein said Leper may be
found.

Such person after having been conveyed to the Home for Lepers,
.as herein provided for, shall be confined therein and cared for and treat
ed at the expense of this State during life, unless sooner discharged on

.account of being cured. Provided, however, that any person found suf
-fering from leprosy within this State, who shall not have been a resi
dent 'of this State for a period of one year, shall be returned to the State
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from whence he came, and the expense of such return shall be paid by
the county in which such leper is found. [Id., § 4.]

Art. 232%d. Superintendent; qualifications; salary; powers and
duties.-As soon as such Home for Lepers is completed and ready for

occupancy, and every four years thereafter, the Governor shall appoint
a superintendent for the State Home for Lepers, who shall be a gradu
ate of a reputable school of medicine, who. shall be authorized to practice
medicine within this State, and he shall receive a salary of Three Thou
sand Dollars per annum; said superintendent shall hold office for four
years after his appointment and until his successor qualifies, which su

perintendent shall employ such nurses, assistants and servants as shall
be necessary, and shall pay for same such salaries as may be fixed by
such superintendent and approved by the Governor; provided that said

superintendent shall live at said State Home for Lepers and be in active

management and control of said Home subject to the limitations of this
Act, and shall not engage in private practice. [Id., § 5.]

Art. 232%e. Disbursements, how made.s=All payments of money
necessary under the provisions of Section 5 of this Act [art. 232%d1-
shall be made by Warrant on the State Treasury drawn by the Comp
troller based upon vouchers signed by the superintendent of the Home
for Lepers and approved by the Governor. [Id., § 6.]

.

Art. 232%f. Appropriation.s-There is hereby appropriated from the
general revenue of this State the sum of twenty-five thousand dollars or

as much thereof as .may be necessary for the purpose of carrying into
effect this Act, and to purchase such site and erect and equip such build
ing as herein provided' for, and for the maintenance of such institution
for the fiscal year ending August 31, 1918, and August 31, 1919. [Id ...

§ 8.]
Arts. 233-239.
Superseded .. See arts. 232%-232%f, ante.

CHAPTER FIVE

STATE TVBERCULOSIS SANITORIUM

Art.
239t. By-laws, rules, and regulations;

physiclans and salaries; superin-
tendents and employes.

'

239v. Fraternal societies may erect and
maintain buildings' for accommo

dation of their members on state

Art.
sanitorium grounds; expense of
maintenance; inmates; unoccu

pied quarters may be used by state.
�39w. Plan and location of buildings.
239x. Classification of patients and rules'

of admission, etc.

Article 239t. By-laws, rules and regulations; physicians and sala-
ries; superintendents and employes.

.

This article is in part ·superseded by Act June ·5, 1917, 1st C. S., ch. 48, § 2, post,
art. 70,85b, fixing the salary of the superintendent of the sanitorium at Carlsbad at $2,-
500.

Art. 239v. Fraternal societies may erect and maintain buildings for
accommodation of their members on state sanitorium grounds; expense
of maintenance; inmates; unoccupied quarters may be used by state.
-The Board of Control of the State Tuberculosis Sanitorium as Carls
bad, Texas, be and they are hereby 'authorized and empowered, on re

quest of charitable fraternities or societies, in this State, such as Free
Masons, Odd Fellows, Knights of Pythias and the like, acting through
their properly authorized officers, boards or committees, to permit the'
erection, furnishing and maintenance by such fraternities or societies
upon the grounds of said Sanitorium, of dormitories, cottages, tents or

other sleeping and housing accommodations as may be desired by any
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such fraternity or society, for the proper and comfortable housing, sleep
ing, treatment and caring for anymember or members of such fraternity
<or society' or for any members of their families or for the widows and
children of deceased members of such fraternity or society, who may be
afflicted with tuberculosis and which accommodations so erected shall be
reserved for the .preferential use of such members and members of their
families and of the widows and children of' deceased members of the re

spective fraternity or society so erecting, furnishing and maintaining
such accommodations hereunder; provided that the State shall be at no

expense whatever in the erection, furnishing or maintenance of such ac

cornmodations, and provided the charity fraternity or society entering a

patient or patients, shall provide such prorata part for the maintenance
·of such patient or patients as may be found just and equitable pending
the next succeeding appropriation to be made by the Legislature of Tex
.as for the maintenance of said Tuberculosis Sanitorium, and provided
further that children under this section shall mean any person, under
twenty-one years of age, the child of a deceased member of such fraterni
ty or society, and further provided that such accommodations or any
part of them not being used nor required by those entitled to such prefer
-ence, as hereinbefore provided, may be used and occupied by other pa-
-tients in said sanitorium, at the discretion of the Superintendent thereof
and without any charge therefor against the State. [Sec. 22.] [Act
April 2, 1917, ch. 186, § 1.]

The act amends chapter 77, general laws, 32nd Leg., approved March 17, '1911, as

.amended by Act March 31, 1913, by adding thereto sections 22, 23, and 24. Took effect
9'0 days after March 21, 1917, date of adjournment.

Art. 239w. Plan and location of buildings.-All matters pertaining
to the location, construction, style or character of buildings, term of
their existence and all other questions arising in connection with the
.granting of the permission to erect and maintain the accommodations
herein contemplated, shall be arranged and agreed upon in writing by
.and between the board of control of said sanitorium, on the part of the
State of Texas, and the properly authorized officers, board or committee
-of each respective charitable fraternity or society and such written
.agreernent in each case shall be recorded at length upon the minutes of
said board of control and be duly reported to the State health officer in
the next succeeding quarterly or annual report, accompanied with all
documents pertaining to the matter, or full copies thereof. [Sec.
23.] [Id.]

Art. 239x. Classification of patients and rules of admission, etc.
The members of such charitable fraternities or societies, members of
their families and the widows and children of deceased members thereof,
.shall be classified as indigent public patients, nonindigent public patients
-or private patients, according to the facts, the same as other patients of
'said sanitorium are classified and shall be admitted, maintained, cared
for and treated in said sanitorium upon the same terms and conditions

. .and under the same regulation as all other patients therein, save and ex

-cept that they shall at all times have the preference right to occupy the
.accommodations erected and maintained hereunder by their several and
respective fraternities or societies, when not already filled with others
baving the same preferential right. [Sec. 24.] [Id.]
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CHAPTER SIX

STATE HOSPITAL FOR CRIPPLED AND DEFORMED
CHILDREN

Art.
239%. Hospital established;

I

gift to state
accepted; name; inmates.

239%a. Management and control; lease of
building; what children admitted.

Art.
239%b. Rules and regulations.
239%c. Appropriations; use and expendi

ture.

Article 239%. Hospital established; gift to state accepted; name;
inmates.-That there is hereby established a State Hospital for crippled
and deformed children. The gift to the State by the Texas Public
Health Association of the Walter Colquitt Memorial Children's Hospi
tal, also known as the children's ward of the John Sealy Hospital, on the
premises of the University of Texas, at Galveston, Texas, is hereby ac

cepted by the State, and this hospital shall be the State Hospital for
crippled and deformed children. The term "crippled or deformed chil
dren," as used in this Act shall include children suffering from disease
from which they may become crippled or deformed. [Act Feb. 20, 1915,
ch. 18, § 1.] .

Art. 239%a. Management and control ; lease of building; what
children admitted.-Said hospital shall be under the control and manage
ment of the Board of Regents of the University of Texas and said board
is hereby authorized and empowered to lease said hospital building to

the city of Galveston in the same manner as the John Sealy Hospital
buildings, and to require that provision be made in such hospital for the
care and treatment of crippled or deformed children, who may be bene
fitted or cured by treatment in said hospital, and for such other cases or

patients as may be required in the interest of scientific study by the
faculty and students of the Medical Department of the University of
Texas.

Said Board of Regents or the board of managers of said hospital,
may also receive in said hospital any sick or afflicted children who are not

crippled or deformed, and who are not suffering from any communicable
diseases, provided that the beds occupied by such children are not
needed for the use of crippled or deformed children. [Id., § 2.]

Art. 239%b. Rules and regulations.-The said Board of Regents or

board of managers of said hospital shall adopt such rules and regula
tions as said boards may deem proper and necessary for the admission,
discharge, care and treatment of such children. The said Board of Re
gents or the board of managers of said hospital may require the parents
or guardians of patients, when able to do so and otherwise the home
counties or cities of such patients, to pay all or part 'of the expense of
the care and treatment of patients. And said boards may refuse to ad
mit to said hospital as patients any except crippled or deformed chil
dren. [Id., § 3.]

Art. 239ljzc. Appropriations; use and expenditure.-The Legisla
ture shall make suitable provision in the general appropriation bill, or

otherwise to pay for the proper care and treatment of children afflicted
with surgical tuberculosis, and the Board of Regents or board of man

agers of said hospital shall give free care and treatment to such chil
dren to the extent of the appropriation therefor. Said Board of Regents
are also authorized to accept donations for the support of crippled or

deformed patients and for ,the improvement of the hospital and build
ing. [Id., § 4.]
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TITLE 11

ATTACHMENT AND GARNISHMENT

Chap.
2. Garnishment.

Chap.
1. Attachment.

CHAPTER ONE

ATTACHMENT
Art.
240. Attachment issued, when and by

whom.
242. Not to issue until suit begun.
243. May issue on debt not due, but, etc.
244. Plaintiff must give bond with se

curity.
247. Attachment abated for want of bond

or affidavit.
250. Form of writ of attachment.
251. Writ to be. dated and tested and de

livered to the sheriff, etc.
254. Property subject to attachment.

Art.
256. Personal property to remain in hands

of officer, unless.
2'58. Replevy by the defendant.
265. Requisites of the return.
267. Attachment creates a lien.
268. Judgment of foreclosure.
269. Judgment when the property has

been replevied.
270. Order of court when attachment

quashed; pending appeal property
may be replevied.

Article 240. [186] [152] Attachments may be issued by whom.
Cited, American Surety Co. of New York v. Stebbins, Lawson & Spraggins COo.

(Bup.) 180 S. W. 101.

In general.-An attachment must stand or fall according to the facts existing at the
date of its issuance, and cannot be based on a subsequent event. Brady-Neely Grocer
Co. v. De Foe (Civ. App.) 169 S. W. 1135.

CO-defendants.-Though more than one. defendant is sued, it ill not necessary that an

attachment should apply to more than one of them. House v. Rouse (Civ. App.) 183 S.
W.379.

Affidavlts.-Failure to swear to an affidavit for attachment against a nonresident will
not render the judgment foreclosing the attachment lien void. Hester v. Baskin (Civ.
APP.) 184 S. W. 726.

Failure to make affidavit for attachment will not defeat the court's jurisdiction as to
a nonresident where the writ is issued and levied on his property. Id.

-- Truth of facts alleged.-The validity of an attachment does not depend on the
truth of the facts stated in the affidavit therefor, but on the fact that they are so

stated. Green v. Hoppe (Civ. App.) 175 S. W. 1117.
-- Construction with and conformity to pleadlngs.-Petition seeking recovery In

simple debt on note against guarantor, held not at variance with attachment affidavit al
leging plaintiff's property to have been obtained by false pretenses. Slaughter v. Mor
ton (Civ. App.) 185 S. W. 905.

-- Indebtedness and amount.-In an original attachment proceeding against a

nonresident, under this article, plaintiff must prove both debt and the attachment lien.
Arnold v. Pike (Civ. App.) 191 S. W. 207.

-- Residence.-That personal service of citation had been made upon defendant did
not prevent issuance of attachment predicated upon fact of her nonresidence, under this
article. Stringfellow v. Patterson (Civ. App.) 192 S. W. 555.

-- Removing and disposing of property.-Evidence that when a debtor was asked to'
pay the Claim of plaintiff in attachment he refused and said he would not pay if sued,
was admissible to show that he was about to dispose of his property to defraud his
creditor, whether communicated to the plaintiff in attachment prior to the making of
his affidavit therefor or not. Pate v. Vardeman (Civ, App.) 158 S. W. 1183.

Due process of law.-The enforcement of a judgment obtained against property of
a nonresident on levy of an attachment is not a deprivation of property without due pro
cess. Baker v. Hahn (Civ. App.) 161 S. W. 443.

Art. 242. [188] [154] Not to issue until suit begun.
Institution of suit -preadings.-Where the affidavit and bond for attachment

were sufficient, the fact that the petition was subject to general demurrer will not
render the attachment void. Baker v. Hahn (Civ. App.) 161 S. W. 443.

Where an action against a nonresident is commenced by attachment, a default judg
ment on a petition, not stating a 'cause of action, will not warrant a foreclosure of the
attachment. Id.

-- Effect of amendment.-Where the affidavit and bond for attachment were suffi
cient, the petition, though subject to general demurrer, may be amended without suing
out a new writ of attachment. Baker v. Hahn (Civ. App.) 161 S. W. 443.

Filing of amended petition setting up a new cause of action abates an attachment on
the original petrtlon.. Green v. Hoppe (Ctv, App.) 175 S. W. 1117.

Notice 6f proceedlngs.-Where jurisdiction, in a 'suit against a nonresident, is sought
to be obtained by attachment, due process of law requires that the owner have an op-
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-portunity to be heard, and to that end shall be notified in some manner beyond the notice
arising from the seizure of the property. Connell v. Nickey (Civ. App.) 167 S. W. S13.

Art. 243. [189] [155] Attachment may issue on debt not yet due,
but no judgment until debt becomes due.

Cited, Kanaman v. Hubbard (Civ. App.) 160 S. W. 304.
In g,eneral.-Under this article it is immaterial that the debt was not all due when

the attachment was issued. Green v . Hoppe (Civ. App.) 175 S. W. 1117.

Art. 244. [190] [156] Plaintiff must give bond with security.
Wrongful attachment in general.-Evidence held not to sustain a finding that an at

-tachment was wrongfully issued and levied. Rowe v. Crutchfield (Civ. App.) 168 S. W.
4K _

That an attachment was levied and quashed does not justify a finding that it was

-wrongfully issued and levied. Id.
In action for wrongfully attaching stock of goods owned by a firm, evidence that the

managing partner was not trying to defraud creditors by holding discount sale held to

.support verdict for plaintiffs, though other partner did not testify _as to his intention.

'Brady-Neely Grocer Co. v. De Foe (Civ. App.) 169 S·. W. 1135.
Defendant, damaged by an attachment wrongfully sued out, is protected by the at

tachment bond. Green v. Hoppe (Civ. App.) 175 S. W. 1117.
An attachment is wrongfully issued if based upon affidavit stating, untruthfully, that

-defenda.nt is justly indebted to plaintiff. Comer v. Powell (Civ. App.) 189 S. W. 88.
An attachment, wrongfully levied upon real estate with knowledge that the owners

were negotiating a
-

sale thereof which they completed without knowledge of the Ievy, is
.actlonable, although the contract was not completed prior to the levy. Hoover v. First
Nat. Bank (Civ. App.) 192 S. W. 1149.

An ordinary attachment levy upon real estate will not authorize recovery of dam
.ages since any depreciation in the property's value between the levy and release is not

regarded as due to the attachment. Id.
An attachment rrsay be wrongful if the grounds on which it is based are untrue,

although defendant landowner owes a past due debt. Id.
In action on notes of corporation alleging individual defendant to be surety, evi

dence held to support finding that issuance and levy of attachment on his safe was

made in good . faith. Pennock v. Texas Builders' Supply Co. (Civ. App.) 193 S. W. 760·.
Defenses.-Where exempt property was wrongfully attached, including a crop

-of growing cotton on' a homestead, the debtor's voluntary consent that the attached
property be sold and the proceeds applied to the debt waived the tort arising out of the
Wrongful attachment and constituted a satisfaction of the trespass to the homestead.
Pate v. Vardeman (Civ. App.) 158 S. W. 1183.

It is no defense to a claim for actual damages from wromgf'ul attachment that the
1>lainti.ff in attachment had probable cause to believe that ground for attachment exist
ed. Fisher v. Scherer (Civ, App.) 169 S. W. 1133.

-- Amount recoverable for wrongful attachment . .....:....A defendant is not entitled t.o
-damages .as of course upon the mere issuance and levy of an a.ttachmerrt, but, to recover

even nominal damages, some actual damage must be shown. Rowe v. Crutchfield (Civ.
App.) 168 S. W. 444.

The measure of damages for wrongful attachment is ordinarily the value of the goods
.a.ttached, with interest from the date of seizure. Fisher v. Scherer (Civ. App.) 169 S.
W. 1133.

In action for wrongful attachment, judgment obtained against plaintiff in the at
tachment suit, if valid, held admissible on the question of damages. Pruitt v. English
(Civ. App.) 173 S. W. 1172.

In an action for wrongful attachment of cotton, the measure of damages was the
-value of the cotton when levied upon, with interest, less the amount of the judgment in
·the attachment suit against the attachment debtor. Id.

Where plaintiff attached defendant's property, defendant cannot, in action for wrong
-ful attachment, recover damages for the loss of an advantageous sale, having later
made a sale at the same price. Dawson .v, Falfurrias State Bank (Civ. App.) 181 S.
W. 553.

The general rule that one injured by a wrongful attachment cannot recover for loss
'of business or future profits appli.es only where the m.easure of damages is the value of
'property taken, and not where the recovery is for detention of property or interruption
·of its use. Hamlett v. Coates (Civ. App.) 182 S. W. 1144.

A writ of attachment, wrongfully issued and levied on property, entitles the owner
thereof to at least nominal damages, although the property be not exempt. Comer v.
Powell (Civ. App.) 189 S. W. 88.

Ordtnartly, the measure of damages for wrongful attachment is the value of the
goods attached, with interest from the date of 'seizure. Taylor Bros. Jewelry Co. v.
Kelley (Civ. App.) 189 S. W. 340.

In suit for automobile wrongfully attached and sold as property of another, or for
'its value, plaintiff might recover it, together with reasonable value of its use on basis
'of rental value. Id.

In suit for automobile wrongfully attached and sold as property of another, held,
-that there was no evidence upon which to base a finding of $2 per day rental value. Id.

Where a wrongful attachment prevented real estate owners from consummating a

sale, the measure of damages is the difference between the contract price and the prop
.ertv'a market value when sold on mortgage foreclosure while the attachment was still
in force. Hoover v. First Nat. Bank (Civ. App.) 192. S. W. 1149.

.
Exemplary damages.-In an action for wrongful attachment on the ground

-that the debtor was about to dispose of his property with intent to defraud his credi-
-.tors, evidence that he stated, prior to the attachment, that if sued he would not pay at
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all, was admissible on the issue of his right to· recover exemplary damages. Pate v.
Vardeman (Civ. App.) 158 S. W. 1183.

.

A party attaching and selling exempt property is liable for the actual value there
of, and for exemplary damages if the facts justify such damages. Smith v. McBryde
(Civ. App.) 173 S. W. 234.

.

Art. 247. [193] [159] Attachment abated for want of affidavit or

bond.
Abatement of writ-False affidavit.-Falsity of allegations in attachment affidavit

held not to entitle defendant to abatement of the writ, though they might entitle him to
damages on the bond. For� v. Johnston (Civ. App.) 184 S. W. 303.

Art. 250. [196] [162] Form of the writ.
Amendment of writ.-Where a writ of attachment was properly dated and the date

of its issuance was indorsed on the back and signed by the issuing justice, the writ
could be amended by having the justice's signature affixed to the face of the writ if
necessary. Rule Mercantile Co. v: Opry (Civ. App.) 163 S. W. 331.

. Art. 251. [197] [163] Writ to be dated, tested and lodged with
sheriff, etc.

Cited, Rule Mercantile Co. v: Opry (Civ. App.) 163 S. W. 331.

Art. 254. [200] [166] Property subject to attachment.
Trusts and assignments.-One not holding· the legal title of real estate, but to whom

the record owner has promised a portion of proceeds. obtained from a proposed sale
thereof, has an attachable interest in the property. Hoover v. First Nat. Bank (Civ.
App.) 192 S. W. 1149'.

Attachment of judgment.-Under this article an attachment cannot be levied on a.

judgment in favor of the attachment defendant. Needham. v. Cooney (Civ. App.) 173 S.
W.979.

When lien attaches.-Under this article and art. 3740, an attachment lien attaches to
the proceeds of an execution'sale on a judgment in favor of the attachment defendant
as soon as they come into. the hands of the sheriff. Needham v. Cooney (Civ. App.) 173
S. W. 979.

Art. 256. [202] [168]
of officer, unless.

Liability of plaintiff for acts of officer.-Plaintiff causing issuance of writ of attach
ment held not liable for injuries to the attached property caused by the negligence or
misconduct of the sheriff or his bailee in which he does not participate. Kariaman v.

Hubbard (Civ. App.) 160 S. W. 304.

Art. 258. [204] [170] Replevy by the defendant.
Liability of sureties.-Pl!lintiff may recover against sureties on the replevy bond ex

ecuted by defendant. Green v. Hoppe (Civ. App.) 175 S. W. 1117.
Under art. 1843 held, that replevy bond, if not enforceable against nonresident de

fendant, can at least be enforced by judgment against sureties. American Surety Co.
of New York v. Stebbins, Lawson & Spraggins Co. (Bup.) 180 S. W. 101, answer to cer

tified questions conformed to (Civ. App.) 181 S. W. 567.

Filing bond as appearance.-Under this article and art. 1885, filing of bond to replevy
attached property held not such an appearance as authorizes judgment without the serv

ice of process personally or by publication. American Surety Co. of New York v.

Stebbins, Lawson & Spraggins Co. (Sup.) 180 S. W. 101, answer to certified questions con
formed to (Civ. App.) 181 S. W. 567.

Art. 265. [211] [177] Requisites of the return.
Amendment.-The Court of Appeals cannot issue certiorari to correct the return as

made by the constable showing the value of the property attached in order to make it
conform to his intentions. Fuller, Hanna & Co. v. Rogers (Civ. App.) 184 S. W. 322.

Art. ,267. [213] [179] Attachment creates a lien.
Cited, Connell v. Nickey (Civ. App.) 167 S. W. 313.

P'riority.-Under this article held, that the subsequent record of a deed to one pur
chasing from defendant in an attachment suit prior to the attachment would not affect
the respective rights of the parties. Neville v. Miller (Civ, App.) 171 8'. W. 110,9.

Bankruptcy of debtor.-Third persons questioning the right of an attaching creditor
may attack his lien on the ground that, within four months after attachment, the debt
or was adjudicated a bankrupt. Dyke v. Farmersville Mill & Light Co. (Civ. App.) 175·
S. W. 478.

Foreclosure of Jien.-A recital in the judgment that the lien was foreclosed did not
render the judgment void but would be treated as a notation preserving the lien. Rule
v. Richards (Civ. App.) 159 S. W. 386.

Art. 268. [214] [180]· Judgment of foreclosure.
Judgment.-Under this article and art. 267, providing that where land is attached in.

a. justice's court no decree foreclosing the lien is necessary, held, that a recital in the
judgment that the lien was foreclosed did not render the judgm-ent void but would be.
treated as a notation preserving the lien. Rule v. Richards (Civ. App.) 159 S. W. 386.

-- Non-resident.-Where an action against a nonresident is commenced by at
tachment, a; default judgment on a petition, not stating a cause of action, will not war

rant a foreclosure of the attachment. Baker v. Hahn (Civ. App.) 161 S. W. 443.
Ordinarily where an action is brought against a nonresident by attachment of pt:op-
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erty within the state, judgment will not be rendered until jurisdiction and service, has
been procured for the required length of time before the court convenes for the term
at which judgment is rendered. Conneli v. Nickey (Civ. App.) 167 s. W. 313.

A judgment foreclosing an attachment against a nonresident is not bad because nei
ther the notice' served nor the copy of the petition delivered to the nonresident showed
the attachment. Findlay v. Lumsden (Civ. App.) 171 S. W. 818.

Failure to swear to an affidavit for attachment against a nonresident will not render
the judgment foreclosing the attachment lien void. Hester v, Baskin (Civ. App.) 184 s.
W.726.

Art. 269. [215] [181] Judgment when property is replevied.
Default judgment.-The execution and filing of a replevy bond with a surety is no

such .an appearance by the defendant whose property was attached as will authorize
judgment by default against defendant and its surety on the .replevy bond. American
Surety Co. of New York v. Stebbins, Lawson & Spraggins Co. (Civ. App.) 181 S'. W. 567.

Art. 270. [216] [182] Order of court when attachment quashed;
pending appeal, property may be replevied.

Cited, Jones & Nixon v. First State Bank of Hamlin, 106 Tex. 672, 173 S. W. 202.

J

CHAPTER TWO

GARNISHMENT

Art.
271. Writ of garnishment, who may issue

and when.
272. Bond to be executed in certain cases.

273. Application for the writ, etc.
274. Proceeding by, shall be docketed, etc.
275. Requisites of writ when incorporated

company, etc., is garnishee.
276. Form of writ.
279. Effect of service of, defendant may

replevy,
280. Answer to, must be under oath, in

writing and signed;
281. Garnishee to be discharged on an

swer, when.
282. Judgment by default, when.
283. Residing in another county and fail

ing to answer proceedings against.

Art.
284. Form of commission.
287. Form of writ in such cases.

292. Judgment of the court in such' cases.
293. Judgment against garnishee when he

is indebted.
294. For effects.
295. Attachment against garnishee for

refusing to deliver effects.
296. Judgment against incorporated corn

panies, etc., for shares, etc.
299. Traverse of answer of garnishee, by

plaintiff. '

,

301. Trial of issue on controverted an

swer.

307. Costs in garnishment proceedings.
308. Garnishee discharged from liability

to 'defendant.

Article 27L [217] [183] Writ of garnishment, who may issue and
when.

In general.-Where a valid garnishment merely reaches a debt due by the garnishee,
the writ will not .be aided by the appointment of a receiver, or the issuance of injunc
tion restraining the assignment of the debt. Gulfa Nat. Bank v. Bass (Civ, App.) 177
S. W. 1019.

Where garnishee and defendant treated fund garnished by plaintiff as trust fund
to be awarded to those who would corne in and establish their priority in the garnish
ment suit, the proceedings being consolidated, the validity of plaintiff's garnishment
was immaterial. Reinertsen v. E. W. Bennett & Sons (Civ. App.) 185 s. W. 10127,

Institution of suit.-Affidavit for distress warrant against defendant and a statutory
bond executed the same day held to commence a suit, so that application for writ of
'garnishment filed following day would not be quashed on ground that no suit had been
instituted. Walton & Stockton v. Corpus Christi Nat. Bank (Civ. App.) 185 S. W. 369'.

Amendment changing parties to actlon.-Where the original suit in which a writ of
garnishment was sued out was brought against an alleged corporation, and after service
of the writ the petition was amended, so as to make the action one against an individu
al instead of a corporation, the garnishment proceedings were thereby discharged.
Pickering Mfg. Co. v. Gordon (Civ. App.) 166 S'. W. 899.

Parties.-In garnishment against buyer from tenant of crop raised on rented premis
es, landlord and party who threshed crop were proper parties to make possible an equita
ble adjustment, and court could and should have granted relief necessary. Farmers'
Elevator Go. v. Advance Thresher Co. (Civ. App.) 189 s. W. 1018.

Attachment basis of proceeding.-Garnishment of debt due nonresident by resident'
debtor is recognized by statutes and decisions as being suit in rem against attached debt,
effect of whicn is to subject it to payment of amount due plaintiff, though general rule
Is that situs of debt and obligation is at domicile of creditor. Gerlach Mercantile Co. v.
Hughes-Bozarth-Anderson Co. (Civ. App.) 189 s. W. 784.

Property In possession of defendant.-That the debtor had the right to resume pos
session of live stock which was pastured in, another's field at the time they were garnish
ed by the creditor would not prevent them from being garnished While in the field of the
bailee. McClung v. Watson (Clv, App.) 165 s, W. 532.
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Property or fund in possession of garnishee.-See Hall v. Nunn Electric Co. (Civ.
App.) 183 S. W. 13.

A trust fund is not ordinarily the subject of garnishment. Oglesby v. Durr (Civ.
App.) 173 S. W. 275.

Under Bulk Sales Law, § 1, post, art. 3971, a purchaser who did not comply with
the statute is a trustee for the seller's creditors, and they may reach the debt by gar
nishment, though the goods have been sold and the proceeds disposed of. Owosso Car
riage & Sleigh Co. v. McIntosh & Warren (Bup.) 179 S. W. 257.

The purchasers from one who sells without compliance with the Bulk Sales Law
are liable in garnishment to his creditors for the goods or their proceeds if resold.
Mayfield Co. v. Harlan & Harlan (Civ. App.) 184 S. W. 313.

A garnishee cannot be held for the value of machinery left on its land, but not
in its possession, by the debtor. Foos Gas' Engine Co. v. Fairview Land .& Cattle Co.
(Civ. App.) 185 S. W: 382.

Funds deposited to the credit of mule buyer by his principal held subject to gar
nishment under a judgment against the mule buyer; the garnishee bank paying checks
drawn by buyer out of proceeds of loan to him, instead of such funds. Winfield State
Bank v. First Nat. Bank (Civ. App.) 190 S. W. 220.

.

Property in custodia legis.-Whether money pledged with the sureties on a bail bond
to secure them is subject to' garnishment depends on whether the pledgee's rights will
be prejudiced thereby, and not on whether the property is in custodia legis. Waggoner v.

Briggs (Civ. App.) 166 S. W. 50.
In the absence of statutory authority, funds deposited with a state treasurer by an

insurance company, in trust for the policy holders, are in custodia legis and not subject
to garnishment. Oglesby v. Durr (Civ. App.) 173 S. W. 275.

One who would garnish assets derived from or through an executor or administrator
must show that the original title by which the executor or administrator holds has
changed, and that he now holds the property in some capacity other than as a represen
tative of the decedent. Gulf Nat. Bank v. Shelton (Civ. App.) 182 S. W. 337.

Claims by third persons.-Where, in plaintiff's garnishment, others were allowed to
intervene, held that such interveners could not question validity of plaintiff's garnish-.
ment, but only defendant and the garnishee might attack it. Reinertsen v. E. W. Ben
nett & Sons (Civ, App.) 185 S. W. 1027.

Where court has no jurisdiction over action, it has no jurisdiction over intervention
proceedings. Id.

Party claiming prior right to fund garnished may intervene, having the cases consol
idated and issues determined at one time. Id. See, also, notes under art. 7769 et seq.

Indebtedness of garnishee.-A judgment which had been affirmed on condition that

plaintiff file a remittitur was not, before a motion for rehearing was overruled, final, so

as to be subject to garnishment. Dodson v. Warren Hardware Co. (Civ. App.) 162 S. W.
952. .

A negotiable note is not subject to garnishment, and, where the only proof was the
execution of the note to a third person for the price of land and the garnishee's duly
abstracted judgment against such third person, there was nothing to take it out of the
rule. Guillot v. Wallace (Civ. App.) 168 S. W. 978.

Where an indebtedness to C. was transferred by him to another long before writs
of garnishment were served on the debtor, the indebtedness 'was no longer subject to

garnishment as the property of C., though the debtor did not know of the transfer.
Amarillo Nat. Bank v. Panhandle Telephone & Telegraph Co. (Civ. App.) 169 S. W. 1091.

Where Y. kept his bank account in the name of Y. Engineering Co., and the money
. was his own, and was checked out only for his personal and individual uses, the account
was subject to garnishment as his money. Citizens' Bank & Trust Co. v. Rogers (Civ.
App.) 170 S. W. 258.

A defendant against whom a judgment which is final has been rendered is subject to
garnishment. Barcus v. O'Brien (Civ. App.) 171 S. W. 492.

A judgment from which the debtor gave notice of appeal, but thereafter abandoned
the appeal, and on which execution had been issued, was final, so as to authorize gar
nishment against the judgment debtor, though 12 months had not elapsed since its ren

dition. Id.
A judgment creditor of a corporation may, by garnishment, enforce liability for un

paid balance upon subscription to its capital stock. Nesom v. City Nat. Bank (Civ. App.)
174 S. W. 715.

Uncertain and unliquidated damages, resulting from breach of a contract, are not
subject to garnishment. Hall v. Nunn Electric Co. (Civ. App.) 183 S. W. 13.

Where a landowner contracted for the boring of well to furnish 1,100 gallons of water
per minute, and the well actually furnished 500 or less, such landowner was not subject
to garnishment by the creditor of the contractors. ld.

.

Plaintiff in garnishment steps into shoes of his judgment debtor, and if· nothing is
owing the latter, the former is entitled to nothing. Id.

Plaintiff's judgment.-Under subd. 3, held, that an answer alleging that the original'
judgment was void for want of jurisdiction of' defendant therein was a good defense.
Nesom v. City Nat. Bank (Civ. App.) 174 S. W. 715.

Where court rendering original judgment had jurisdiction of defendant's person and
SUbject-matter of suit, garnishee cannot question conclusiveness of judgment as between
plaintiff and defendant for nnere irregularities not rendering it void. Gerlach Mercantile
Co. v. Hughes-Bozarth-Anderson co. (Civ. App.) 189 S. W. 784.

Affidavits.-Where the affidavit and writ of garnishment described plaintiff as the W.
company, a firm composed of persons named, it sufficiently appeared .that plaintiff was a

partnership and 'not a corporation, since a "firm" is a partnership. Dodson v. Warren
Hardware Co. (Civ. App.) 162 S. W. 952.

Affidavit for writ of garnishment held not defective as made by partnership instead
of by an agent or member thereof. Id.

In an action by writ of garnishment, in the -absence of proof or admission by de
fendant that plaintiffs had secured a judgment against their debtor, or, if they had done
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so, that it was unsatisfied, plaintiffs' affidavits for garnishment, stating that they had
recovered judgment and that it was unsatisfied to the best of the knowledge and belief
of plaintiffs' counsel, did not authorize judgment against the garnishee. A. G. Schwab
& Son v. Norwood (Civ. App.) 183 s. W. 807.

An affidavit for a writ of garnishment, otherwise sufficiently identifying the original
cause, is not invalid for omrttlrig the name of the defendant in the original cause. Dick
inson v. First State Bank of Blackwell (Civ. App.) 185 s. W. 674.

It is no ground for quashing a writ of garnishment that the affidavit therefor states
a less amount than is claimed in the original suit, as, for instance, that it fails to de
mand interest. Id.

Falsity of facts alleged in affidavit for garnishment is not ground for motion to

quash. Cawthon v. First State Bank of Salado (Civ, App.) 193 s. W. 783.
When all statutory requirements of affidavit for garnishment are met, it is immate

rial that other allegations were made, and therefore a false allegation as to time when
suit was brought is immaterial, since the statute does not require the affidavit to state
when the suit was brought. Id.

If affidavit for garnishment was not made long enough before issuing the writ to cre

ate the inference that the state of facts had not continued, the mere fact that it was

filed prior. to the issuance of the writ is no ground for quashing the affidavit and writ of

sequestration. Id.

Art. 272. [218] [184] Bond when no attachment has issued and
no judgment has been rendered.

Bond.-A garnishment bond is sufficient if more than double the amount of the de
mand of the complaint and affidavit, though less than double the amount named in the
writ. Dickinson v. First State Bank of Blackwell (Civ. App.) 185 S. W. 674.

-- Damages.---'Where plaintiff claimed that the wrongful garnishment of certain
corporate stock resulted in his inability to exchange the stock for certain vendors lien
notes, his claim for the value of such notes and interest was a proper element of dam
age. Bennett v. Foster (Civ. App.) 161 S. W. 1078.

Loss of prospective profits in plaintiff's business as the alleged result of the wrong
ful issuance and service of a garnishment cannot be recovered as actual damages, but
may be considered in determining punitive damages. rd.

Attorney's rees and expenses in attending court to procure relief against a garnish
ment wrongfully sued out are not damages. Heidemann v. Martinez (Civ. App.) 173 S.
W. 1166.

Exemplary damages are not recoverable for wrongfully suing out garnishment, un

less sued out without probable cause and maliciously. Id.
Damages for wrongful garnishment do not include an amount lost through inability

to ship cotton seed, whereby the garnishment defendant would have -realized profits.
Stafford V. Patterson & Nelson (Civ. App.) 18.4 S. W. 1095.

Art. 273. [219] [185] Application for the writ, etc.
Sufficiency of application In general.-In an action by a partnership an application for

a writ of garnishment signed by the partnership, by the members thereof by a manager,
was duly signed by an "agent" for the partnership. Walton & Stockton v. Corpus Christi
Nat. Bank (Civ. App.) 185 s. W. 369.

Name and residence of garnlshee.-Application and affidavit for garnishment, alleg
ing that garnishee, a corporation, had a local agent in Miami, Roberts county, held to
sufficiently state the residence of the garnishee. C. E. Harris & Co. v. C. B. Cozart Grain
Co. (Civ. App.) 178 s. W. 733.

An allegation that a corporation does business in a county, and that a named person
is its president, is not equivalent to an allegati.on of residence in the county within this
article. Freeman v. Port Arthur Rice & Irrigation Co. (Civ. App.) 188 s. W. 444.

Effects.-In view of arts. 5502 and 5504, the word "effects," as used in this article,
would include live stock in the hands of a bailee. McClung v. Watson (Civ. App.) 165
S. W. 532.

Art. 274. [220] [186] Case shall be docketed, etc.
Cited, Hall v. Nunn Electric Co. (Civ. App.) 183 S. W. 13.
Failure to docket correctly.-Wbile garnishment proceedings should be docketed sep

arately from the original suit, that the clerk indorsed on the affidavit and writ the docket
number of the original suit was a mere irregularity not affecting the validity of the judg
ment. Dodson v. Warren Hardware Co. (Civ. App.) 162 s. W. 952.

Effects.-The word "effects" includes live stock in the hands of a bailee. McClung
v. Watson (Civ. App.) 165 S. W. 532.

Art. 275. [221] [187] Requisites when writ is against incorpo
rated or joint stock company to subject shares, etc.

Defects In writ.-Under arts. 275, 276, 284, 287, writ issued to garnishee held faulty
and calculated to mislead the garnishee. Jones Hardware & Furniture Co. v. Gunter
(Civ. App.) 184 S. W. 342.

Art. 276. [222] [188] Form of writ.
Defects in form.-Under arts. 275, 276, 284, 287, writ issued to garnishee held faulty

and calculated to mislead the garnishee. Jones Hardware & Furruture Co. v. Gunter
(Civ. App.) 184 s. W. 342.

It is the affidavit which is the foundation of the suit against the garnishee, and its
allegations govern if the writ is at variance with them. Where the affidavit described
the garnishee as a corp'oration of which W. C. S. was president, the return of the writ
of garnishment, showing service on W. C. S. was sufficient. The writ need not state
the amount of the demand, and if .It does so erroneously, the statement may be treated
as surplusage. Thus a writ naming the amount as $752, when the affidavit and complaint
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named $742, is not therefore invalid, the error being on the part of the clerk, for which
plaintiff was not responsible. Dickinson v. First State Bank of Blackwell (Civ. App.)
185 s. W. 674.

Art. 279. [225] [191] Effect of service of writ; defendant may
replevy.

Effect of service-Debts not matured.-Where garnishment created no lien because of
the debtor's nonperformance of his contract with the garnishee, the debtor's assignment
of his claim after the garnishment process, held to cut off the rights of the garnishing
creditor. Hall v. Nunn Electric Co. (Civ. App.) 1S13 s. W. 13.

Lien or rights acquired.-Where a debtor gave to his wife money to pay rent
and she deposited it in the bank in her own name and gave a check on the account to
the landlord for an amount in excess of the deposit, but before the check was presented
the account was garnished, the rights of the landlord were superior as to such deposit to
the garnishing creditor. Burns & Bell v. Lowe (Civ. App.) 161 s. W. 942.

Garnishing creditors occupy no better position with reference to the fund garnished
than did their debtors at the time of the service of the writ. Id,

Garnishment on bank impounded such sum or effects as debtor had in bank; plaintiff
standing in no better position than the debtor, and being entitled to funds subject to re

duction by any sum owing bank from debtor. Farmers' & Merchants' State Bank of
Teague v. Setzer (Civ. App.) 185 s. W. 596.

A garrrlshor-s rights are determined by his priority in point of time. Reinertsen v.

E. W. Bennett & Sons (Civ. App.) 185 S. W. 1027.

Debts due from defendant to garnishee.-Where a depositor was garnished in a

suit against a third person, the right of the depositor to sums debited by the bank from
its account and paid to the third person might be adjudicated. Western Nat. Bank of
Ft. Worth v. Texas Christian University (Civ. App.) 176 S. W. 1194.

Where money of a judgment debtor comes into the hands of a garnishee, it may ap
ply the funds to debts due it. L. C. Malone Lumber Co. v. Davis Co. (Civ. App.) 181 s.
W.849.

Where bank collected depositor's note, and credited proceeds to him on his account,
the bank could, on being garnisheed, apply deposit to payment of depositor's debt due it.
Farmers' & Merchants' State Bank of Teague v. Setzer (Civ. App.) 185 S. W. 596.

In garnishment against bank, evidence held insufficient to justify finding that, when
debtor placed note in bank for collection, there was no understanding that, when col
lected, proceeds should be applied to debt from him to bank. ld.

Payments or transfers by garnishee.-The act of a garnishee, in whose pasture the
garnished horses were, in agreeing to their sale by the debtor was a

. constructive deliv
ery of the horses to the debtor and then to his purchaser, contrary to the garnishment
statute, and constituted a conversion of the property by the garnishee when considered
in connection with the resale of the horses to the garnishee by prearrangement. Mc
Clung v. Watson (Civ. App.) 165 S. W. 532.

A debtor cannot transfer an unmatured and accruing debt owing to him to some
third person between the service of the writ of garnishment and the answer of the gar
nishee to give his transferee title. Hall v. Nunn Electric Co. (Civ. App.) 183 S. W. 13.

, Replevy by defendant.-Where defendant replevied a bank deposit, which had been
garnished under this article, held, that he and a surety on the replevy bond were es

topped to claim that title to the deposit was in the surety and not in the defendant.
Davis v. McFall (Civ. App.) 168 s. W. 453.

A judgment defendant, upon executing a replevy bond to release the lien of a gar
nishment, upon acceptance by the proper officer, is entitled to collect the garnished debt.
Sellers v. Puckett. (Civ. App.) 180 s. W. 639.

Art. 280. [226] [192] Answer to the writ must be in writing, un
der oath and signed.

Sufficiency of answer.-In garnishment proceedings, where' supplement, so called, and
other portion of traverse were attached, and made part of each other by allegation, in
absence of special exception as to order of pleading, or that they were attached, entire
answer should be looked to by Court of Civil Appeals. Gerlach Mercantile Co. v. Hughes
Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784.

Defenses.-The want of a valid judgment on which to base the garnishment
must be pleaded by the garnishee in order to be available. Citizens' Bank & Trust Co.
v. Rogers (Civ. App.) 170 S. W. 258.

Where the debt sought to be garnished is exempt as the proceeds of sale of a home
stead, it is the duty of garnishee to set up the defense. Russell v. Hamilton (Civ. App.)
174 s. W. 705.

Interpleading third persons.-A garnishee, to protect himself from having to
pay the debt twice, may interplead all claimants of the fund in his hands. Barcus v.
O'Brien (Civ. App.) 171 s. W. 492.

The defendant in garnishment may voluntarily appear or be cited in by the garnishee,
that he may protect his rights arising from the fact that his credit is exempt as the pro
ceeds of a sale of a homestead. Russell v. Hamilton (Civ. App.) 174 s. W. 705.

The owner of a building may, in a proceeding by creditors of the contractor, implead
all persons having claims to a sum deposited in a bank to be applied on the amount due
the contractor. Western Nat. Bank of Ft. Worth v. Texas Christian University (Civ.
App.) 176 S. W. 1194.

Exceptions to answer.-In garnishment, exception to answer, by person claiming to
have purchased property after service of writ from person not shown to have owned it,
held erroneously overruled: Bigham Hardware & Furniture Co. v. Sparks Lumber Co.
(Civ. App.) 176 S. W. 1194.

. Construction, operation and effect.-Where the action against the debtor and the gar-
nishment proceeding's are heard at the same time, the answer of the garnishee is ad-
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missible in evidence as between plaintiff and garnishee. Earhart v. Agnew (Civ. App.)
190 S. W. 1140.

Art. 281. [227] [198] Garnishee to be discharged on his answer,
when.

See Jones Hardware & Furniture Co. v. Gunter (Civ. App.) 184 s. W. 342.

Art. 282. [228] [194] Judgment by default, when.
Relief against default.-Garnishee corporation which without willful neglect and

through oversight failed to answer writ held entitled to have default judgment set aside,
with permission to answer. Jones Hardware & Furniture Co. v. Gunter (Civ. App.) 184
S. W. 342.

'

Foreign corporation.-Under this article a foreign corporation cannot enjoin execution
under default judgment against it as garnishee, where it has a resident local agent.
Queen Ins. Co. v. Keller (Civ. App.) 186 s. W. 359.

Art. 283. [229] [195] When garnishee residing in another county
fails to answer, commission to issue. ,

'

Waiver of privilege.-Bank domiciled in J. county, which on petition in garnishment
in cause originating in H. county filed an answer, thereby waived the privilege under
this article of answer in the county of its residence. Gulf Nat. Bank v. Johnson (Civ,
App.) 177 S. \V. 1000.

"A garnishee having appeared by answer, which was stricken, no commission was re

quired to take his answer. Jones Hardware & Furniture Co. v. Gunter (Civ. App.) 184
s. W. 342. I

Art. 284. [230] [196] Form of commission.
,

Defects in writ.-Under arts. 275, 276, 284, 287, writ issued to garnishee held faulty
and calcula.tedvto mislead the garnishee. Jones Hardware & Furniture Co. v. Gunter
(Civ. App.) 184 S. W; 342.

Art. 287. [233] [199] Form of writ to be issued by commissioner
for garnishee residing in another county.

Defects in writ.-Under arts. 275, 276, 284, 287, writ issued to garnishee held faulty and
calculated to, mislead the garnishee. Jones Hardware & Furniture Co. v. Gunter (Civ.
App.) 184 S. W. 342.

Art. 292., '[238] [204] Proceedings on return of certificate of such
refusal to answer.

Relief from default.-Under arts. 281 and 292, garnishee corporation which without
willful neglect and through oversight failed to answer writ held entitled to have default
judgment set aside, with permission to answer. Jones Hardware & Furniture Co. v. Gun
ter (Civ. App.) 184 s. W. 342.

Art. 293. [239] [205] Judgment against the garnishee when he is
indebted.

Right to judgment.-Where money was pledged to the sureties on a bail bond to se

cure them against liability, and at the time judgment was rendered against the sureties
as garnishees the condition of the bond had been performed, the money was subject to
garnishment under arts. 293, 294, 3744. 'Waggoner v. Briggs (Civ. App.) "166 S. W. 50.

Under this article judgment plaintiff was entitled to judgment against a garnishee
who admitted that a firm of which he was a member was indebted to judgment defend
ant. Sellers v. Puckett (Civ, App.) 180 S. W. 639.

There can be no valid judgment agafnst garnishee until there is .one against original
defendant. Gerlach Mercantile Co. v. Hughes-Bozarth-Anderson Co. (Civ. App.) 189 S.
W.784.

Division of fund between different garnishing creditors.-A county court can divide
money due an insolvent corporation between two garnishing creditors, at least against
the objection of the corporation's president, who held a fictitious assignment of the debt
from the corporation, for which he had paid no consideration. Brooks v. Ed. Steves &
Sons (Civ. App.) 191 S. W. 1166.

Judgment In 'consolidated actlon.-Where a garnishee admitted owing C. a specified
sum, but alleged that N. was setting up title to a judgment recovered by C. on such in
debtedness, and a proceeding against N., in which he set up title in himself, was consol
idated, the court properly refused to render judgment against the garnishee on its an

swer. Amarillo Nat. Bank v: Panhandle Telephone & Telegraph Co. (Civ. App.) 169 s.
W.1091.

Effect of judgment.-A party to a garnishment proceeding in justice court, who ap
peared and controverted the truth of the garnishee's answer, was bound by the judg
ment, and could have errors reviewed only by appeal or writ of error, and not by a suit
to enjoin collection of the judgment, where the judgment was not absolutely void. Ep-
pler v, Hilley (Civ. App.) 166 s. W. 87.

'

A justice court judgment in a garnishment case was not void because of an alleged
defect in the service of the citation in the original suit, since the validity of the judg
ment in that suit was in issue and determined in the garnishment case. ld.

Judgment against owners of land in justice court, in favor of one who had supplied
materials to contractors working on such land, held conclusive upon failure of the owners

to appeal therefrom, and not open to collateral attack, as by having its enforcement en

joined in suit to enforce mechanics' liens by the contractors against the owners and ma

terialman. Waples Painter Co. v. Ross (Sup.) 176 s. W. 47, reversing judgment (Civ.
App.) 141 s, W. 1027.
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Art. 294. [240] [206] Judgment against the garnishee for effects.
Possession by garnisliee.-Under arts. 294, 295, where contractors for irrigation well

left machinery on premises, contemplating it should be connected, but landowner claimed
.no property, and did not take control for any purpose, he did not have possession sub

jecting him to writ of garnishment by judgment creditor of contractors. Hall v. Nunn
Electric Co. (Civ. App.) 183 S. W. 13.

Art. 295. [241] [207] Remedy when garnishee refuses to deliver
effects found to be in his possession,

See Hall v. Nunn E�ectric Co. (Civ. App.) 183 S. W. 13.

Art. 296. [242] [208] Judgment against incorporated companies,
etc., for shares of stock or interest.

Evidence of ownership.-In garnishment proceeding on judgment against 'C., admis
sions by C.'s daughter and her husband that she owned no interest in corporate stock
standing in her name held erroneously excluded. Bigham Hardware & Furniture Co. v.

Sparks Lumber Co. (Civ. App.) 176 S. W. 1194 ..

Art. 299. [245] [211] Plaintiff may traverse answer of garnishee.
Construction of answer.-In gamishment proceedings, where supplement, so called,

and other portion of traverse were attached, and made part of each other by allegation,
in absence of special exception as to order of pleading, or that they were attached, entire
answer should be looked to by trial court. Gerlach Mercantile Co. v. Hughes-Bozarth
Anderson Co. (Civ. App.) 189 S. W. 784.

Art. 301. [247] [213] Trial of issue on controverted answer.

Evidence.-Original judgment against defendant was admissible as! evidence in gar
nishment proceedings against his debtor. Gerlach Mercantile' Co. v. Hughes-Bozarth
Anderson Co. (Civ. App.) 189 S. W. 784.

While a garnishment suit is docketed separately from the main suit, it is ancillary
to and a part of the main suit, and the court on appeal from judgment in the garnish

. ment suit will take judicial notice of the proceedings in the main suit. Studebaker Har
ness Co. v. Gerlach Mercantile Co. (Civ. App.) 192 s. W. 545.

Art. 307. [253] [219] Costs.

ATTACHMENT AND GARNISHMENT Art. 308

Cited, Hall v. Nunn Electric Co. (Civ. App.) 183 S. W. 13.
Allowance of costs.-Plaintiff in garnishment held not entitled to recover attorney's

fees against the garnishees; the only attorney's fees allowable being those authorized by
statute to the garnishee. Waggoner v. Briggs (Civ. App.) 166 S. W. 50.

Where. not controverted, the garnishee, under its answer, was entitled to be dis
charged with costs upon payment of the surplus remaining in its hands after discharging
the debt due rrom the judgment debtor. L. C. Malone Lumber Co. v. Davis Co. (Clv.
App.) 181 s. W. 849.

,

In a vendor's garnishment proceeding against the insurer of realty, where the answer
of the garnishee was not denied, and it was discharged from the garnishment upon its
answer, although judgment went against it for the purchaser, such garnishee was enti
tled to recover of the vendor its costs, including a reasonable attorney's fee, under this
article. Stratton v. Westchester Fire Ins. Co. of New York (Civ. App.) 182 s. W. 4.

Garnishee is entitled to statutory. attorney fee where it admitted indebtedness to de
fendant and sought protection of court only to determine conflicting claims. National
F'ir-e Ins. Co. of Hartford, Conn., v. McEvoy Furniture Co. (Civ. App.) 192 s. W. 270.

Reasonable compensation.-The garnishee would be entitled, in a proper case; to rea

sonable compensation for the cost of keeping horses garnished pending the suit. Me
Clung v. Watson (Civ. App.) 165 s. W. 532.

Art. 308. [254] [220]
fendant.

Right to discharge.-Under arts. 307 and 308, held that, where not controverted, the
gatnishee, under its answer, was entitled to be discharged with costs upon payment of
the surplus remaining in its hands after discharging the debt due from the judgment
debtor. L. C. Malone Lumber Co. v. Davis Co. (Civ. App.) 181 s. W. 849.

Conclusiveness of Judgment.-A judgment for the creditor in garnishment proceed
ings, brought to subject the insurance money which represented the debtor's homestead,
would not bind the debtor, where he was not a party thereto, so as to prevent him from
afterwards asserting his constitutional right to the exemption of the money representing
his homestead. Johnson v. Hall (Civ. App.) 163 S. W. 399.

An adjudication upon the garnishee's answer is final as to' defendant in the principal
action only as to property rights which may be controlled by the Legislature, and would
not affect property exempted by the Constitution, such as a homestead. Id.

Judgment of court of competent jurisdiction, amended after term to correct mistake
in entering it on minutes, showing on its face to be valid, and importing verity, being in
full force and unappealed from, protected a garnishee under it. Gerlach Mercantile Co.
v. Hughes-Bozarth-Anderson Co. (Civ. App.) 189 s. W. 784.
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Art.
318. Immigrant attorney granted license;

reciprocal legislation.

Art.
.

334. Officers not allowed to appear as at
torneys.

Article 318. [258] [223] Immigrant attorney granted license; re

ciprocallegislation.-Any person who immigrates to this State from any
other State in the United States, with a view of permanently residing
herein, and who has been granted a license to practice law in the courts
of record in the said State from which said person migrated, and has
been actively engaged in the practice of law for five years next preceding
the date of his removal to this State, shall, upon the filing with the clerk
of the Supreme Court of Texas, his license properly authenticated from
the State from which he migrated and a certificate that he is a man of
good reputation for moral character and honorable deportment, given
under the hand and seal of a judge of a court of record of the county �,f
his former residence, be admitted to practice law in this State without lI

cense; and a license shall be issued to him; provided, that the State from
which the said person migrated has such an Act or similar Act, but should
said State not have such an Act or similar Act, then the said person shall
file his certificate of good morals and honorable deportment and shall be
examined in the same manner as a resident applicant. [Acts 1846, p.
245; Acts 1897, p. 17; Acts 1903, p. 60; Act March 20, 1915, ch. 91, § 1.]

Took effect 90 days after March 20, 1915, date of adjournment.

Art. 334. [271] [236] Officers not allowed to appear as attorney.
Effect of acting as attorney.-The act of a judge in appearing and pleading as an at

torney in a court of record does not of itself vacate his office. And, though a judge of
the Court of Criminal Appeals has formed a law partnership and engaged in the practice
of law, he is nevertheless a judge de facto so long as' he continues to exercise the func
tions of judge. Marta v. State (Cr. App.) 193 S. W. 323.

DECISIONS RELATING TO SUBJECT IN GENERAL

2Y2' Duties and obligations of attorne'ys.-The action of attorneys for the widow in
selecting one to whom she shall waive her right to administer, and representing the per
son selected in his application for letters of administration, is not improper, so long as

they did not advise him regarding her claim. Kimmons v. Abraham (Civ. App.) 158 S.
W.256.

Where M., a law partner of G., who was under contract to clear title to land in con
sideration of B. paying the costs and the owner deeding a two-thirds interest to. the
other two, became an attorney for the parties to the contract, .he could purchase the in
terest of the owner subject to the contract. Morris v. Brown (Civ. App.) 173 S. W. 265.

Generally, an attorney must act towards his client with the most scrupulous good
faith and fidelity, and must make known to the latter the exact status, so far as he is
able, of the matter concerning which he is employed. Laybourne v. Bray & Shifflett
(C'iv. App.) 190 S. W. 1159.

The rule prohibiting an attorney once retained from acting for the opposing party ,

applies only in case of conflicting interest, in the absence of a contract. Id.
3. Retainer and authority.-Rule that a prtncipal must give notice of a limitation on

the apparent authority of his agent does not apply to one employed only as an attorney
at law to collect a debt as to his right to. accept anything but money in payment. Magill
v. Rugeley (Civ. App.) 171 S. W. 528.

An attorney held not authorized to alter in a material particular a judgment recov
ered by his client. David v. First Nat. Bank of Claude (Civ. App.) 172 S. W. 579.

Under a contract whereby an attorney was to clear the title of land, B. was to pay
the costs, and the owner was to convey a two-thirds interest to the other two, the attor
ney was the agent of the other two parties. Morris v. Brown (Civ, App.) 173 S. W. 265.

A law partner held an attorney for his partner and two others with whom he had
contracted, by participating in a suit relative to the contract. Id.

9. -- Notice to attorney.-If the attorney representing the mortgagee in the exe
cution of an instrument claimed to be a mortgage, had notice that the property was
homestead property, such notice would be imputed to the mortgagee. Mitchell v. Mor-
gan (Civ. App.) 165 S. W. 883.

.

That plaintiffs' attorney knew of a flaw in the title, and agreed with the vendor not
to reveal it, held not to make his act binding upon the plaintiff in a sale of real estate.
Fordtran v. Cunningham (Civ. App.) 177 S. W. 212.

10. -- Compromise and seUlement.-An attorney cannot bind his client in the set
tlement of a judgment unless he was specifically authorized so to act. Price v. Logue
(Civ. App.) 164 S. W. 1048.
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An attorney at law has no authority to accept anything but money in payment of a

judgment recovered on a claim left with him for collection, without his client's express
consent. That the attorney had an interest in the judgment, under an agreement with
his client did not make him a joint owner, so as to entitle him to satisfy the judgment
on receipt of trust certificates instead of money, Magill v. Rugeley (Civ. App.) 171 S. W.
628.

13. -- Agreements of counsel.-A client is bound by the act of his attorney in
signing a stipulation filed in an action in which the attorney is employed. Common
wealth Bonding & Casualty Ins. Co. v. Beavers (Civ. App.) 186 S. W. 859; Same v. Bran
nin ·(Civ. App.) Id. 862.

If agreements of counsel relating to payment of jury fee in husband's action for di
vorce and to the passing of the case were in fact made by defendant's counsel, it was

immaterial that defendant was 'wrthout knowledge thereof. McConkey v. McConkey (Civ.
App.) 187 S. W. 1100.

14Y2' -- Ratification of unauthorized acts.-An attorney's unauthorized settlement
of a judgment, by receiving certain trust certificates, held not ratified where the client,
as soon as he learned of the settlement, refused to accept the certificates and placed the
collection of the judgment in the hands of other attorneys. Magill v. Rugeley (Civ. App.)
171 S. W. 528.

The failure of the president of plaintiff bank to immediately repudiate the authority
of an attorney who altered a judgment held not a ratification. David v. First Nat. Bank
of Claude (Civ. App.) 172 S. W. 579.

The bank's suit on such judgment held not a ratification of the alteration, where the
bank first moved to expunge the alteration and restore the judgment to its original
form. Id.

17Y2' Liability to third persons in general.-Where an attorney contracted to collect
notes transferred to his client to secure a judgment in her favor, and divide the proceeds
between his client and plaintiffs after deducting his compensation, but failed to pay to
plaintiffs their share of the proceeds, an action by the plaintiffs was properly brought
against the attorney and not against his client. Botsford, Deatherage, Young & Creason
v. Hamner (Civ. App.) 166 S. W. 378.

An attorney dismissing a suit upon buying the interest of the defendant in the suit
held to hold the land in trust, subject to the rights of parties to a contract of which he
had knowledge and for whom he was acting as attorney. Morris v. Brown (Civ. App.)
173 S. W. 265.

18. Liability for aiding, client to commit a frau d.-Where attorneys wrongfully ap
propriated in behalf of a corporation proceeds of a secured note payable to plaintiff's or

der jointly owned by corporation and plaintiff, attorneys and corporation were joint tort

feasors, and were jointly and severally liable to plaintiff. Beall v. Clack (Civ. App.) 190
S. W. 774.

19. Compensation.-Where a trust fund is involved in litigation, reasonable attor
ney's fees to the trustee may be allowed out of the fund. West Texas Bank & Trust
Co. v: Matlock (Civ. App.) 172 S. W. 162.

25. -- Reasonable value of services.-An action on a note and mortgage securing
it, given by an insane person ·for services to be per;formed by the payee, may be defeated
by payment of reasonable compensation for the services. Ferguson v. Fitze (Civ. App.)
173 S. W. 500.

An attorney employed by an insane person, charged with crime, to defend him, may
recover the reasonable value of the services. Id.

28. Contracts for compensatf on.c=-Wher-e an attorney contracted to prosecute an ac

tion on notes, and after deducting his compensation pay the balance to plaint1ffs and a

judgment creditor of the payee, the refusal of plaintiffs to serve process in the action on

the notes held not to authorize the attorney to forfeit the rights of plaintiffs under the
contract. Botsford, Deatherage, Young & Creason v. Hamner (Civ. App.) 166 S. W. 378.

Ordinarily, expressions of opinions by attorneys as to probability of judgment secured
by them being reversed on appeal, even if mistaken, are not such false representations as

will entitle the client to avoid for fraud a contract for increased compensation based
thereon. Uaybourne v. Bray & Shifflett (Civ. App.) 190 S. W. 1169.

A contract between attorney arid client for increased compensation, made after the
relation of attorney and client has commenced, is presumptively void, where no addi
tional services by the attorney are contemplated. Id.

29. Compensation dependent on rendition of services.-Where attorneys, obtaining
from an insane client a note and mortgage securing it, for services to be performed,
rendered no services, they could not recover on the note and mortgage. Ferguson v.

Fit'Ze (Civ. App.) 173 S. W. 500.
An attorney's agreement with the owner of a ranch in Mexico to act in recovering

cattle or the value thereof, which the agreement recited were converted by a Mexican
general, held not to entitle the attorney to compensation, where nothing was recov

ered by him. Sanford v. Weller (Civ. App.) 189 S. W. lOU.
30. Contingent fees.-Contract by which attorney acquiring an interest in land re

covered for clients under a contract for contingent fees conveyed his interest to defend
ant company holding the legal title for such clients, but for which he was not acting
upon agreement for a reconveyance, held not void as varying the original contract to se
cure greater compensation. Phoenix Land Co. v. Exall (Civ. App.) 159 S. W.· 474.

A contract whereby a client assigned to his attorneys one-half his cause of action
against a railroad for injuries sustained by reason of the alleged negligence of the
railroad included an interest in the damage to the client's property, his horses and wag
on, as well as personal injuries. St. Louis, S. F. ",,& T. Ry. Co. v. Thomr;ts (Civ. App.) 167
s. W. 784.

31. -- Creation of intere�t in litigation.-Under a contract whereby an attorney
and his partner Were to sue for the recovery of land and to have an interest and part
therein to the amount of a reasonable contingent fee of not less than three-fifths, and
the legal title to the land recovered was conveyed to trustees for their Clients, the at-

71



Art. 334 ATTORNEY AT LAW (Title 12

torney became the equitable owner of an interest in the Iand; Phcenlx Land Co. v. Ex-
all (Civ, App.) 159 S. W. 474. '

Claim for extra compensation for services, by one of the partners of a law firm
held on the facts shown not chargeable against the other's interest in land recovered
under a contract with the .flrm for a contingent fee. Id,

Where the attorney of an injured servant suing for damages was assigned one-half
the amount which might be recovered, the transfer being made before the filing of
the petition, the attorney's interest was contingent upon collection, and was a mere as

signment of funds to be collected. Chicago, R. I. & G. Ry, Co. v. Cosio (Civ. App.) 182
S. W. ·83.

32. -- Client's right to compromise.-Where the parties to an action, before filing
a power of attorney transferring to the attorneys an interest in the suit, had compro
mised all matters at issue under an agreement requiring a pending appeal to be dis
missed, appellees, who had no notice of the attorneys' interest when the compromise
agreement was made, could require appellants to dismiss the appeal. Marschall v. Smith
(Civ. App.) 158 S. W. 1047.

An assignment by a client or one-half interest in his cause of action to his attorneys,
by which he deprives himself of the right to compromise and settle SQ much ther-eof as

is embraced within the assignment, is not contrarv to public policy. St. Louis, S. F. &
T. Ry. CQ. v. Thomas (Civ. App.) 167 S. W. 784.

Where a client assigned one-halt interest in a personal injury case against a railroad
company t.o his attorneys, a compromise by the client with the railroad company, which
knew or the attorneys' rights, a.ffected only the one-half interest of the client, and the
attorneys could prosecute the original action to a conclusion ror the one-halt interest
assigned to them. ld.

.

Defendant's request that the fact that defendant had compromised with the client
could not be conaidered in determining its liability to the attorneys was properly refused
because not including a direction that the amount of the settlement should not be CQn

sidered in determining the measure' of damages. ld.
Where defendant settled with injured person, such person's attorneys, who were to

have one-half the sum collected, held entitled to recover from the defendant only one
half the amount paid client and her doctor, Texas & N. O. R. Co. v. Marshall &
Marshall (Civ. App.) 184 S. W. 643.

.

35. Evidence·.-In action by plaintiff to recover a.ttornev fees from corporation in
which he was stockholder, evidence held to sufficiently sUPPQrt verdict for defendant.
Mercharrts' Ice Co. v. Scott & Dodson (Civ. App.) 186 S. W. 418.
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TITLE 13

ATTORNEYS-DISTRICT AND COUNTY

Chap.
1. District attorneys.
2. County attorneys.

Chap.
3. General provisions applicable to both

district and county attorneys,

CHAPTER ONE

DISTRICT ATTORNEYS�
Art.
339. What district shall elect district at

torneys.
340a. Salary and fees.
342. District attorney in certain districts

shall appoint assistant; qualifica
tions; bond, etc., powers and du
ties; tenure.

Art.
343. Salary of assistant.
344. Removal of assistant.
344a. Assistant district attorney for sixth

judicial district.
344b. Same; salary.

Article 339. [276] [241] What districts shall elect district attor

neys.-The following judicial districts in the State shall each, respec
tively, elect a district attorney, viz.: First, Second, Third, Fourth,.
Fifth, Sixth, Seventh, Eighth, Ninth, Twelfth, Thirteenth, Twentieth,
Twenty-first, Twenty-second, Twenty-third, Twenty-fourth, Twenty
fifth, Twenty-seventh, Twenty-eighth, Twenty-ninth, Thirtieth, Thirty
first, Thirty-second, Thirty-third, Thirty-fourth, Thirty-fifth, Thirty
sixth, Thirty-seventh, Thirty-eighth, Thirty-ninth, Forty-sixth, Forty
seventh, Fiftieth and Fifty-first, also the Twenty-sixth and. the Fifty
third districts combined, and the criminal district composed of Galves
ton and Harris Counties. [Acts 1901, p. 127; Act April 6, 1915, ch. 151,
§ 1.]

.

Explanatory.-Took effect 90 days after March 20, 1915, date of adjournment. This
act, though purporting to give a complete list of the counties in which district attorneys
are to be elected, does not include many changes wrought by prior special acts creating
new or changing old districts, in which provision is made for a district attorney. All
these acts will be found under the various subdivisions of art. 30, ante. See notes Un
der art. 7235, post.

Art. 340a. 'Salary and fees.-That in any county having a popula
tion in excess of 100,000 inhabitants according to the census of the Unit
ed States of 1910, the district attorney of such county is entitled to re

ceive a salary of $500.00 as provided for in the Constitution of Texas,
and all fees, commissions and perquisites earned by such office; pro
vided, that the salary and fees contemplated shall not exceed the sum of
six thousand ($6000.00) dollars in one year. [Act March 9, 1917, ch.
64, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 342. District attorney in certain districts shall appoint assist-
.

ant; qualifications of appointee; bond and oath; powers and duties;
tenure.-From and after the passage of this Act the district attorney
shall appoint one assistant district attorney in districts in which there is
situated a city of twenty-eight thousand population or over according to
the United States census of 1910; provided the district attorney shall fur
nish data to the district judge of his district that he is in need of an assist
ant and that the district attorney is himself unable to attend to all of the
duties required of him by law, and that it is necessary to the best inter
ests of the State that an assistant district attorney be appointed. Every
person so appointed shall be a qualified resident attorney of the district
in which said appointment is made and shall give bond and take the oath
of office required of district attorneys by this State, and shall have the
power and authority to perform all the acts and duties of district attor
neys under the law 'of this State, and said appointment shall be for such
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time as the district attorney shall deem best in the enforcement of the
law, not to be less than one month. [Acts 1909, p. 94; Act March 30,
1917, ch. 167, § 1.]

Explanatory.-The act amends chapter 48, Acts regular session 31st Legislature IS09.
so as to read as set forth above and in the two following articles. The act of 1909 was

carried into the Revised Civil Statutes of 1911 as articles 342, 343, arid 344. The new act
works a supercession of those articles. Took effect 910 days after March 2i, 1917, date
of adjournment.

Art. 343. Salary of assistant.-Said assistant district attorney shall
be paid for the time of actual service rendered at the rate of the sum of
$2500.00 per annum, by the Comptroller of the State of Texas, and said
amounts to be paid in monthly payments, upon certificates of district
clerk and district judge of said district, that said assistant district at

torney has performed his duties and is entitled to pay. [Acts 1909, p.
94, § 2; Act March 30, 1917, ch. 167, § 2.]

Art. 344. Removal of assistant.--The district attorney of any such
district at any time he deems said assistant unnecessary, or- that the per
son appointed is not attending to his duties as required by law, may re

move said person from office by merely writing to the district judge of
the said district to that effect. [Acts 1909, p. 94, § 3; Act March 30,
1917, ch. 167, § 3.]

Art. 344a. Assistant District Attorney for Sixth Judicial District.
-The District Attorney of the Sixth Judicial District of Texas, be and
he is hereby authorized to appoint an Assistant District Attorney, whose
qualifications shall be the same as now required by law for District At
torney, and who before entering upon the discharge of his duties as such
Assistant shall enter into bond in the sum of Five Thousand ($5,000.00)
Dollars, conditioned the same as bonds of District Attorneys, and to be
approved by the District Judge of said District and shall take the oath
of office as required by law and who shall have such authority as the
District Attorney of said District. [Act March 28, 1917, ch. 102, § L}

Took effect 90, days after March 21, 1917, date of adjournment,

Art. 344b. Same; salary.-Said Assistant District "Attorney shall
receive a salary of not exceeding Two Thousand ($2,000.00) Dollars per
year to be paid out of excess fees of said office as the same accrues under
the law. [Id., § 2.]

CHAPTER TWO

COUNTY ATTORNEYS ...

Article 347. [281] [245a] May appoint assistants.
DeSignation of office.-Under this article an affidavit taken by one named as "assist

ant county attorney" cannot be quashed on f:he ground that he was a deputy and not
an assistant. Pierson v. State (Cr. App.) 180 S. W. 1080.

CHAPTER THREE

GENERAL PROVISIONS APPLICABLE TO BOTH DISTRICT
AND COUNTY ATTORNEYS

Art.
356a. Shall give opinion, etc., to county

.
and precinct officers.

363. Shall pay over money collected in

thirty days, less commissions.

Art.
366. Shall institute proceedings against

officers, when, etc.

Article 356a. Shall give opinion, etc., to county and precinct officers.
Extra compensation.-Under Const. art. 6, § 21, and Rev. St. art. 356a, an order of

the commissioners' court employing a county attorney for one year at the salary of $1,-
200 for services in preparing and issuing road bonds held invalid as an attempt to in-
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crease the compensation of the attorney for services he was required by law to perform.
Jones v. Veltmann (Civ. App.) 171 S. W. 287.

The commissioners' court has no authority to employ and compensate the county at
torney at a yearly salary to defend suits that may be brought against the county, al
though it may employ him to represent it in a pending suit. Id.

The fact that the legal compensation of a county attorney affords no remuneration
for the service required of him does not authorize the commissioners' court to pay him
further compensation in violation of law, or the courts to sustain an order for such
compensation; but relief must be sought from the Legislature. Id.

Where the only services rendered by a county attorney in connection with certain
bonds had been paid for, an order of the commissioners' court that he be paid a cer
tain sum for services in connection with those bonds is contrary to Const. art. 3, § 53,
prohibiting extra compensation to an officer after the services have been rendered. Id.

Art. 363. [297] [257] Shall pay over money collected in. thirty
days.

Commissions.-Under this article a county attorney is entitled to the commission
therein specified for money collected by him in a suit against county tax collector for
shortage in his account with state. State v : Bratton (Civ. App.) 192 S. W. 814.

Art. 366. [300] [260] Shall institute proceedings against officers,
when, etc.

See Palacios v. Corbett (Civ. App.) 172 S. W. 777.

Authority to prosecute action in name of state.-Under this article a county attorney
has authority to represent the state and prosecute an action in its name for collection of 0

a shortage in the accounts of county tax collector, regardless of article 4419, giving ·like
authority to Attorney General. State v. Bratton (Civ. App.) 192 So. W. 814.
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TITLE 14

BANKS AND BANKING

Chap.
1. Banks.
2. Bank and trust companies.
4. Savings departments.

Chap.
5. Bank deposit guaranty law.
6. General provisions.

CHAPTER ONE

BANKS

Art.
373. No certificate of incorporation valid

unless, etc.
376. Powers of corporation.
376a. Demand deposit defined.
377. Cash reserve of banks not holding

Art.
membership in federal reserve

bank.
.

377a. Cash reserve of banks holding mem

bership in federal reserve bank.
378. Duties of directors.

Article 373. No certificate of incorporation valid, unless, etc.
See art. 1146 and notes.

Art. 376. Powers of Corporation.
Sale! of stock held as executor.-While a bank ordinarily may not own a railroad, it

may sell and dispose of its capital stock held by it as executor. Continental Trust Co.
v. Brown (Civ. App.) 179 S. W. 939.

Ultra vires acts.-Banks, which with a natural person formed a firm to deal in

cotton, were liable to such person for his share of profits, or, if he were an agent, for

any compensation due him, though the formation of the firm was ultra vires as to them.
Where such natural person procured insurance, in the name of the firm on cotton pur
chased by it, the banks were liable upon an implied contract for premiums; the insur
ance contract being distinct from the partnership agreem.ent, and not being in itself ul
tra vires. Dexter v. First Guaranty State Bank (Civ, App.) 180 S. W. 1172.

Art. 376a. Demand deposits defined.-Demand deposits within the

meaning of this Act [Arts. 377, 377a, post] shall comprise all deposits
payable within thirty days, and time deposits shall comprise all deposits
payable after thirty days, and all savings accounts and certificates of
deposit which are subject to not less than thirty days notice before pay
ment. [Act Oct. 19, 1914, 3d C. S. ch. 3, § 2.]

Art. 377. Cash reserve of banks not holding membership in Federal
Reserve bank.-Every banking corporation chartered under the laws of
this State with a capital stock of less than Twenty-five Thousand ($25,-
000.00) Dollars, and which does not become a member of a Federal Re
serve bank under the laws of the United States, shall at all times have
an amount of cash on hand and cash due from other banks equal to at
least twenty per cent. of the aggregate amount of its demand deposits,
eight-twentieths of which shall be actual cash in the bank; and all banks,
not located in a Central Reserve City, having a capital stock of Twenty
five Thousand ($25,000.00) Dollars or more, and which do not become
members of a Federal Reserve bank under the laws of the United States,
shall at all times have an amount of cash on hand and cash due from
other banks, equal to at least fifteen per cent. of the aggregate amount of
its demand deposits, six-fifteenths of which shall be actual cash in the
bank. Whenever the reserve of any bank as hereinbefore required shall
fall below the amount specified above for its class, then such bank shall
not make any new loans or discounts until it shall by collection restore
its awful reserve. Twelve-twentieths of the reserve fund, or any part
thereof, of a bank with a capital stock of less than $25,000.00, or nine
fifteenths of the reserve fund, or any part thereof, of a bank with a' capi
tal stock of $25,000.00 or more, together with the current receipts may
be kept on hand or on deposit payable on' demand in any bank or bank
ing association of the State of Texas, or any bank, banking association
or trust company regularly chartered and operating under the laws of
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any State or under the laws of th� United Sta.tes, apP:-Dved by �he Com
missioner of Insurance and banking, and havmg a paid up capital stock
of Fifty Thousand Dollars or more; but the deposit in anyone bank or

trust company shall not exceed twenty per cent. of the total deposits,
capital and surplus of the bank making the deposit. [Acts 1905, S. S. p.
491; Acts 1907, p. 60, § 7; Act Oct. 19, 1914, 3d C. S. ch. 3, § 3.]

Art. 377a. Cash 'reserve of banks holding membership in Federal
Reserve bank.-All banks and banking �o�porations chartered by the
laws of this State which become members of a Federal Reserve bank
under the Federal Reserve Act, shall as to' their reserves be governed as

follows:
(a) A bank not in a reserve or central reserve city as now or here

after defined by the laws of the United States or designated by the

Comptroller of the Currency of the United States shall hold and main
tain reserves' equal to twelve per centum of the aggregate amount of its
demand deposits and five per centum of its time deposits, as follows:

In its vaults for a period of thirty-six months after the Secretary of
the Treasury of the United States has officially announced the establish
ment of a, Federal Reserve bank in the district of which is located the
subscribing member bank, five-twelfths thereof and permanently there
after four-twelfths;

In the Federal Reserve bank of its district for a period of twelve
months after said date two-twelfths, and for each succeeding six months
an additional one-twelfth until five-twelfths have been so deposited,
which shall be the amount permanently required;

For a period of thirty-six months after said date the balance of the
reserve may be held in its own vaults or in the Federal Reserve bank, or

in National banks in re,serve or central reserve cities as now defined by
the laws of the United States. '

After said thirty-six months period said reserve other than those here-
,

inbefore required to be held in the vaults of the member bank and .in the
Federal Reserve bank, shall be held in the vaults of the member bank
or . in the Federal Reserve bank, or in both, shall be held i� the vaults
of the member banl: or in the Federal. Reserve bank, or in both, at, the
option of the member bank.

(b)
,

A bank in a reserve city, as now or hereafter defined by the laws
of the United States or designated by the Comptroller of the Currency,
shall hold and maintain reserves equal to fifteen per centum of the ag
gregate amount of its demand deposits, and five per centum of its time
deposits, as follows:

'

In its vaults for a period of thirty-six months after the date of the es

tablishment of the Federal Reserve bank of which any bank chartered
under the laws of this State may become a member, six-fifteenths thereof
and permanently thereafter five-fifteenths;

In the Federal Reserve bank of its district for a period of twelve
months after the date aforesaid at least three-fifteenths and for each suc

ceeding six months an additional one-fifteenth .until six-fifteenths have
been .so deposited; which shall be the amount permanently required;

For a period of thirty-six months after said date the balance of the
reserve may be held in its own vaults, or in the Federal Reserve bank,'
or in National banks in reserve or central reserve cities as now defined
by law;

After said thirty-six months period all of said reserves, except those
hereinbefore required to be held permanently in the vaults of the mem
ber bank and in the Federal Reserve bank, shall be held in its vaults or
in the Federal Reserve bank, or in both, at the option of the member
bank.

'

(c) Provided, however, that notwithstanding the limitations in para
graphs (a) and (b) of this Section, State banks becoming members of a'
Federal Reserve bank shall have all the rights permitted them under the

77



Art. 377a BANKS AND BANKING (Title J 4

Federal Reserve Act, as to reserve deposits with State banks 'and trust

companies; provided, further that State banks becoming members of a

Federal Reserve bank shall have authority to conform to the Federal
Reserve Law now, or as hereafter enacted, and all rules and regulations
promulgated relative thereto by lawful authority; and shall likewise be
subject to all limitations of law and of such rules and regulations now

or hereafter enacted or promulgated.
(d) The kind and character of money which may be held as reserve

by banking corporations incorporated under the laws of this State which
become members of a Federal Reserve bank, shall be the same as that
required of National banks under the laws of the United States. [Id.,
§ 4.]

Art. 378. Duties of directors.
Issuance of notes.-Where 7 of 15 directors of bank authorized conveyance of land to

another who advanced money to discharge indebtedness of bank's former president, sub
sequent president, who was liquidating officer, could not under this article, lender de

manding payment, bind bank by a note given to obtain funds to make payment. Rodgers
v, Central Bank & Trust Co. (Civ. App.) 184 S. W. 620.

Where the assets of a bank are being liquidated, the liquidating officer, though its
president, is not entitled to execute notes of the bank to take up former indebtedness. ld.

CHAPTER TWO

BANK AND TRUST COMPANIES

Article 381. Articles of agreement; requisites.
Cited, Elliott v. City of Brownwood (Civ. App.) 166 s. W. 932.

CHAPTER FOUR

SAVINGS DEPARTMENTS

.Article 435. Amount of deposits to be kept on hand.-There shall
be kept on hand at all times not less than fifteen per cent of the whole
amount of such deposits in such savings department; one third of which
shall be kept in actual cash in such savings department and two-thirds
of which may. be kept with reserve agents designated and approved for
such purpose by the Commissioner of Insurance and Banking. [Acts
1909,2 S. S. p. 406, § 13; Act April 9, 1917, ch. 205, § 7a.]

Explanatory.-The act amends art. 435 of ch. 4, tit. 14, Rev. St. 19111. Section 8 re

peals all laws in conflict. Took effect 90 days after March 21, 1917, date of adjourn
ment.

CHAPTER FIVE

BANK DEPOSIT GUARANTY LAW

Art.
459. May enforce !lability of stockhold

ers if, etc.

Art.
463. Notices to claimants and creditors.

Article 459. May enforce liability of stockholders; if, etc.
Showing of necessity for enforcement of I1abllity.-ln view of the national Banking

Act, § 50, this article authorizes the commissioner of banking to enforce the individual
liability of stockholders in insolvent state banks whenever, in his judgment, such pro
ceeding is necessary, and he need not make a preliminary showing to the court of such
necessity. Collier v. Smith (Civ. App.) 169 S. W. 1108.

Liability of bank stockholder under Vernon's Sayles' Ann. Civ. St .. 1914, arts. 469,
652, is not secondary, limited to payment of debts and liabilities of bank at time it
became insolvent, but primary, so it is unnecessary for commissioner of banks to allege
and prove amount of insolvent bank's indebtedness. Stringfellow v. Patterson (Civ. App.)
192 s. W. 555.
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Art. 463. Notice to claimants and creditors.-The Commissioner
shall cause notice to be given, by advertisement in such newspapers as

he may direct, weekly, for three consecutive months, calling on all per
sons who may have claims against such state bank to present the same

to the Commissioner and make legal proof thereof, at a place designated
in such notice within ninety days after the date of the first insertion of
such published notice, which notice shall also contain a statement in

larger type than that in which the body of such notice is printed, spe
cifically stating that all such claims of guaranteed depositors must be

presented and legal proof thereof made at the place designated within
ninety 9ays after the date of the first insertion of such published notice,

, and that no claim of guaranteed depositors presented after expiration of
ninety days from such date, shall be entitled to payment of any portion
thereof out of the Depositors' Guaranty Fund. The Commissioner shall
mail a similar notice to all persons whose names appear as creditors upon
the books of the State bank. [Acts 1909, 2 S. S. p. 406, § 9; Act April
9, 1917, ch. 205, § 4.]

Explanatory.-The act amends art. 463, Rev. Civ. St. 1911. Took effect 90 days after
March 21, 1917, date of adjournment.

CHAPTER SIX

GENERAL PROVISIONS

Art.
517e. Membership in Federal Reserve banks.
517f. Conformity to Federal Reserve Act

and regulations thereunder.
517g. Amendments to charter may be filed

with commissioner of insurance
and banking; fee.

517h. Oath of, directors; increase or de
crease of number of directors;
hypothecation of qualifying shares
held by director shall vacate office.

518. Commissioner of insurance and bank:'
ing; bond; seal; not to be inter

ested, etc.; salary.
521a. Salaries of bank examiners; travel

ing expenses and account thereof;
classification of examiners; desig
nation of examiner as general
liquidating' agent; salary, assess

ment against banks in liquidation.
522.' 'Commissioner to examine banks

quarterly, etc.
522a. Examination of members of Federal

Reserve bank.
523. Duties of commissioner in cases of

certain derelictions, etc., of banks,
etc.; duties of attorney general.

Art.
523a. Insolvency of member of Federal Re

serve bank; disposition of stock in
Federal Reserve bank.

530. Directors may appoint and remove

Officers, etc., authority of officers,
etc.; acts without authority void.

539. Loans limited.
552. Stockholders' liability for debts of

bank, etc., defined.
562. Who may accept provisions of this

title, and how.
569a. Conformity by members of Federal

Reserve bank with requirements
imposed on National banks.

570. Restrictions upon pledge of securi
ties of bank; members of Federal
Reserve bank; notice to commis
sioner.

570a. Limitation of indebtedness.
570b. Obligations incurred in financing

movement of crops.
574. Bonds of officers and employes of

banks; form; filing with and ap
proval by commissioner; directors
may require other bonds.

Article 517e. Membership in Federal Reserve Banks.-All banks or

bank and trust companies incorporated under the laws of Texas shall
have authority to become members of Feder-al Reserve Banks under such
"terms and limitations as may be prescribed by the laws of the United
States and such rules and regulations relative thereto as may be promul
gated' by lawful authority. [Act Oct. 19, 1914, 3d C .. S. ch. 3, § 1.]

Other provisions of this act are set forth ante, arts. 376-377a, and post, arts. 517f,
52�a, 523a, 5391, 569a-570b.

Art. 517f. Conformity to Federal Reserve Act and regulations there
under.-Any bank incorporated under the laws of this State which be
comes a member of a Federal Reserve batik shall have authority to con

form to the Federal Reserve Act as the same now exists, or as it may
hereafter be amended, and such rules and regulations as the Federal Re
serve Board may prescribe in order to entitle it to membership in a Fed-
eral Reserve bank. [Id., § 11.]

,
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Art. 517g. Amendments to ,charter may be filed with commissioner
of insurance and banking; fees.-All amendments to charters of banks
and banking and trust companies heretofore or hereafter incorporated un

der the General Banking Laws 'of the State of Texas shall be filed in the
office of the Commissioner of Insurance and Banking and it shall not
be necessary for the same to be filed in the office of the Secretary of
State. When amendments are tendered the Commissioner of Insurance
and Banking for filing he shall charge for filing of same and issuing a

certified copy thereof the same fees as are now charged therefor by the

Secretary of State. [Act April 9, 1917, ch. 205, § 1.]
Took effect 90 days after March 21, 1917, date of adjournment.

...

Art. 517h. Oath of directors; increase or decrease of number of di
rectors; hypothecation of qualifying shares. held by director shall vacate
office.-In addition to the method of qualifying as director of a state bank
or banking and trust company as heretofore required by law, each per
son so elected director shall hereafter make oath that he will diligently
and honestly administer the affairs of such corporation and will not

knowingly violate or willingly permit to be violated any of the provisions
of the Banking Laws of this State and that he is the owner in good faith
and in his own right of the number of shares of stock required by law
to be owned by directors of said banking corporations, and that same is
not hypothecated or pledged for debt, such oath subscribed by the di
rector making it and certified· by the officer before whom it is taken shall
be filed permanently in the minutes of the corporation. Provided, how
ever, that it shall not be necessary to amend the charter of any such

banking corporation when it is desired to increase or decrease the 'num

ber of directors, but that the stockholders shall have the right at any reg
ular annual election of directors to elect such number as they may see

fit, not less than five nor more than twenty-five, and such number so

elected shall be the full number of directors for the ensuing year for
which they are elected; provided, however, that when the number of di
rectors is changed under this section a certified copy of the resolution

changing the number shall be forwarded at once to the Commissioner of
Insurance and Banking to be filed by him in the charter file of the cor

poration, but no charge shall be made by the Commissioner therefor;
provided, further, that no director of any such bank shall, while he is
such director, hypothecate or pledge that number of his shares of stock
required by law in order to be a director; and the pledging or hypothe
cation of such stock shall automatically vacate his position as a director.
[Id., § 2.]

"

Art. 518. Commissioner of insurance and banking; bond; seal; not
to be interested, etc.; salary.

Note.-By Act June 5, 1917, 1st C. S. ch. 48. § 2, post, art. 7085b, the additional com

pensation of the commissioner for his banking duties is fixed at $1,000.

Art. 521a. Salaries of bank examiners; traveling expenses and ac

count' thereof; classification of examiners; designation of examiner as

general liquidating agent; salary, assessment against banks in liquida
tion.-The salary and full compensation for State Bank Examiners ap
pointed by the Commissioner of Insurance and Banking shall hereafter
be as follows: for the first year of service, the, sum of Two Thousand
Dollars; for the second year of service, the sum of Two Thousand Two
Hundred Dollars; for the third year of service the sum of Two Thou
sand Four Hundred Dollars; for the fourth year of service, the sum of
Two Thousand Six Hundred Dollars; for the fifth year of service, the
sum of Two Thousand Eight Hundred Dollars; and for the sixth year
of service the sum of Three 'Hunsand Dollars, which salary shall not be
increased; and in addition to the salary above specified, they shall re

ceive all necessary traveling expenses. An' itemized account of such
expenses shall be rendered monthly under oath by each Examiner and
shall be approved by the Commissioner. Provided, however, that' the
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Commissioner of Insurance and Banking shall classify the Examiners on

his force when this Act goes into effect in accordance with the year of
service they have heretofore served in such offices, and shall count such
years of service in determining the salaries which shall be paid such Ex
aminers after this Act becomes effective. It is further, provided in this
connection that the Commissioner of Insurance and Banking may desig
nate anyone of his Bank Examiners as a General Liquidating Agent for
the purpose of liquidating anyone or all state banks in process of liqui
dation, with his office in the Banking Department at Austin, Texas, and
conducting the liquidation for and under the direction of the Commis
sioner of Insurance and Banking; and for such service such Bank Ex
aminer acting as General Liquidating Agent for the Commissioner shall
in addition to the salaries above provided for receive Five Hundred Dol
lars per annum for his services as General Liquidating Agent of the De

partment, provided that such Liquidating Agent shall never receive a

total salary in excess of Three Thousand Dollars per annum. It is fur
ther provided that the entire salary of the General Liquidating Agent
herein referred to may be assessed proportionately by the Commissioner

against any bank or banks in liquidation and be collected and paid into
the State Treasury, as fees for examinations are collected and paid into
the Treasury; provided, however, that the amount which may be as

sessed against anyone bank shall not exceed proportionately for the
time the compensation herein fixed as the salary of a Bank Examiner for
his first year's service. [Id., § 5.]

.

Took effect 90 days. after March 21, 1917, date of adjournment.

Art. 522. Commissioner 'to examine banks quarterly, etc.
The provision as to the times at which examinations are to be made is modified by

art. 522a.
Art. 522a is a cumulative provision 011 the subject of this article.

Art. 522a. Examination of members of Federal Reserve bank.-It
shall be the duty of the Commissioner of Insurance and Banking, at

least once in each quarter of each calendar year, to cause each banking
corporation incorporated under the laws of this State, to be thoroughly
and fully examined; provided, however, that as to such banking corpora
tions as shall become members of a Federal Reserve bank, should the
Federal Reserve Board or the Comptroller of the Currency insist upon
making examination of such banking corporations by National bank ex

aminers, then the Commissioner of Insurance and Banking shall be re

quired to make or cause to be made but two regular examinations of
such banking corporations during anyone year; provided, further, that
the Commissioner shall have the power to make special examinations of
any State banking corporation at any time in his discretion.

The Commissioner of Insurance and Banking, or any State bank ex

aminer, at his direction, shall be authorized at any time to forward to
the Comptroller of the Currency, or the Federal Reserve Board, copies,
or certified copies, of a State bank examiner's report of any. regular or

special examination made of any banking corporation which has or shall
become a member of a Federal Reserve bank.

The provisions of this section shall be cumulative of any other laws
now upon the statute books of this State in respect to this subject. [Act
Oct. 19, 1914, 3d C. S., ch. 3, § 9.]

Art. 523. Duties of commissioner in cases of certain derelictions,
etc., of banks, etc.; duties of attorney general.

Issuance of notes.-See art. 378, ante.
Action by bank in hands of special agent.-Under authority of the commissioner of

banking, an action to realize on assets may be maintained in the name of a bank in
the hands of a special agent appointed by such commissioner to wind up its affairs.
Such action will not abate on change of commissioner. McWhirter v. First State Bank
of Amarillo (Civ. App.) 182 S. W. 682 .

. .

Art. 52�a. �nsolvency of member of Federal Reserve bank; dispo
smon of stock 10 Federal Reserve bank.-If any State bank which is a.
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member of a Federal Reserve bank shall be declared' insolvent and a re

ceiver appointed therefor or other agency for the liquidation of its af
fairs and the payment of its debts, the stock held by it in the said Fed
eral Reserve bank may be cancelled without impairment of its liability
and all cash paid subscriptions on said stock with one-half of one per
cent per month from the period of last dividend, not to exceed the book
value thereof; may be first applied to all the debts of said insolvent
member bank to the Federal Reserve bank, and the balance, if any, paid
to the receiver of the insolvent bank or other agencyfor its liquidation
as provided for in Section six (6) of the Federal Reserve Act. [Id., § 7.]

Art. 530. Directors may appoint and remove officers, etc.; authori ..

ty of officers, etc.; acts without authority void.
See notes following art. 574, post.
Cited, King v. Boerne State Bank (Civ. App.) 159 S. W. 433.
Sale or indorsement of notes.-The provision of this article forbidding sale or indorse

ment of a note by any bank officer unless authorized S0' to do by the board of directors
refers only to a sale of notes received for money loaned. Washington County State Bank
v. Central Bank & Trust Go. of Houston (Civ. App.) 168 S. W. 456.

A bank which accepts and cashes a draft given in payment of a note bought from the
president and cashier of the bank, purporting to act for it, is liable for fraud of the offi
cers inducing the sale, though they acted without the authority required by this article.
Id. See, also, notes at end of this chapter.

The cashier of a national bank has power to transfer notes and bills receivable,
payable to the bank, without special authority from the directors.. Memphis Cotton Oil
Co. v. Gist (Civ. App.) 179 S. W. 1090,.

.

Art. 539. Loans limited.-No incorporated bank or trust company
chartered under the laws of this State' shall loan its money, directly or

indirectly, or permit any individual, corporation, company or firm to
become at any time indebted or liable to it in a sum exceeding twenty
five per cent. of its capital stock actually paid in and surplus, or permit a

line of loans or credits to any greater amount to any individual, corpora
tion, company or firm, and * * * all loans to members of any unin
corporated company or firm shall be considered as if they were loans to
such company or firm in determining the limitation here prescribed; and
the discount of commercial or business paper actually owned by the per
son negotiating the same shall not be considered as borrowed money; a

permanent surplus, the setting apart of which shall have been certified
to the Commissioner of Insurance and Banking and which cannot be di
verted without due notice to and consent of said officer, may be taken
and considered as a part of the capital stock for the purpose of this sec

tion, provided, however, that in no event shall any such loan exceed 25
per cent. of the authorized capital stock and certified surplus; provided,
that the provisions of this section shall not be construed as in anywise
to interfere with the rules and regulations of any clearing house associa
tion in this State in reference to the daily balances between banks; pro
vided that this section shall not apply to balances due from correspond
ents subject to draft; and provided, further, that the discount of the fol
lowing classes of paper shall not be considered as money borrowed with
in the meaning of this section, viz. :

(a) The discount of bills of exchange, drawn in good faith, against
actual existing values.

.

(b) The discount of paper upon the collateral security of ware

house receipts, covering agricultural and manufactured products in store
in elevators and warehouses; under the following conditions; first, that
the actual market value of the property held in store and covered by
such receipts shall at all times, exceed by at least twenty-five per cent,
the amount loaned upon the same; second, that the full amount of such
loans shall at all times be covered by policies of fire insurance issued by
companies lawfully doing business in this State, to the extent of their
ability to cover such loans; and all such policies shall be made payable
111 case of loss to the bank or holder of the warehouse receipts.

Any state banking corporation may accept drafts or bills of ex

change drawn upon it and growing out of transactions involving the im-
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portation and exportation of goods having not more than six months
sight to run; but no bank shall accept such bills to an amount equal at

any time in the aggregate to more than one-half of its paid-up capital
and surplus. [Acts 1909, 2 S. S. p. 425, § 53; Act Oct. 19, 1914, 3d C. S.,
ch. 3, § 8; Act April 9, 1917, ch .. 205, § 7.]

Explanatory.-The act amends sec. 8, ch. 3, general laws 3d called session, 33d Leg
islature. Took effect 90 days after March 21, 19iJ.7, date of adjournment. The part omit
ted as shown by asterisks adds a criminal feature, and is set forth post as art. 529b,
Penal Code.

Art. 552. Stockholder's liability for debts of bank, etc., defined.
Assessment against stockholders.-Liability of bank stockholder imposed by Verno-n's

Sayles' Ann. Civ. St. 1914, art. 552, is legal in character, not merely equitable, so that
commissioner of banking can maintain suit thereon against one stockholder without
bringing all others before court. Assessment at 100 per cent. created a debt; certain in
amo-unt, which was primary and not secondary obligation; so it is unnecessary for com

missioner of banks to allege and prove amount of insolvent bank's indebtedness. String
fellow v. Patterson (Civ. App.) 192 S. W. 555.

Effect of agreement as to mode of payment of subscr-lptton s=Where; after a bank
has become insolvent and is being wound up, one is sued on his subscription to its stock,
the fact that his subscription was on agreement that it should be paid from dividends is
not available as a defense. McWhirter v. First State Bank of Amarillo (Civ. App.) 182 S.
W.682.

Subscription obtained by fraud.'-The right of a subscriber to stock of a bank, induced
by fraud of its agent, held, after insolvency, subordinate to subsequent depositors or

creditors without ,knowledge of such fraud. Davis v. Burns (C1v. App.) 173 S. W. 476.

Art. 562. Who may accept provisions of tJhis title, and how.
Obligation of contracts-Impairment.-Evidence held to support a finding that a spe

cial act, approved May 23, 1871 (Bp Acts, 12th Leg. c. 264), providing for incorporation
of a banking association, was not accepted so as to become a. contract not subject to

" imjpa.irment, prior to Ap-ril 18, 1876, the date of the provision of the Constitution pro-
hibiting the formation of such corporations. Davis v. Allison (Civ. App.) 189 S. W. 968.

Art. 569a. Conformity by members of Federal Reserve bank with
requirements imposed on National banks.-A State bank becoming a

member of a Federal Reserve bank shall ih addition be required to con

form to the provisions of law imposed upon National banks respecting
the limitations of liability which may be incurred by any person, firm or

corporation to such banks, the prohibition against making purchases of
or loans on stock of such bank, and the withdrawal or impairment of
capital, the payment of unearned dividends and of such rules and regu
lations as the Federal Reserve Board may, in pursuance of the Federal
Reserve Act prescribe. [Act Oct. 19, 1914, 3d C. S., ch. 3, § 5.]

Art. 570. Restrictions on pledge of securities of bank; members of
Federal Reserve bank; notice to Commissioner.-It shall be unlawful
for any bank to hypothecate or pledge as collateral security for money
borrowed upon bills payable, certificates of deposit or otherwise, its se

curities to an amount greater than fifty per centum in excess of the
amount borrowed thereon, or for any banking corporation to issue and
execute any notes, bills or other evidences of indebtedness secured, or to
be secured, by the pledge or hypothecation of any of its securities, which
shall not contain a provision that in the event such banking corporation
shall, for any cause, have its property and business taken possession of
by the Commissioner at any time, before such pledge or hypothecation
shall have been actually foreclosed, a grace of thirty days after date of
such taking possession shall be allowed in which such bank or the Com
missioner shall be permitted to redeem such securities so hypothecated

• or pledged by the payment of the amount due as principal and interest
on such indebtedness; provided, however, that banking corporations, in
corporated under the laws of this State, upon becoming members of a

Federal Reserve bank shall not be required to insert the thirty days
grace clause in their notes, bills or certificates of deposit made to a Fed
eral Reserve bank, should a Federal Reserve bank decline to permit the
insertion' of such thirty days grace clause in a note, bill or certificate of
deposit accepted by it from such member bank; and provided, further,
that collateral to a greater extent than 50 per centum in excess of the
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amount borrowed thereon may be hypothecated or pledged to secure

money borrowed from a Federal Reserve bank, should it so require.
Should the securities of any State banking corporation be hypothe

cated or pledged to an amount in excess of fifty per centum greater than
the amount borrowed thereon, it shall be the duty of the officers of such
bank to immediately notify the Commissioner giving amount of money
borrowed, and amount of securities hypothecated or pledged .to secure

same.

A State bank becoming a member of a Federal Reserve bank shall
have the right to discount to a Federal Reserve bank, notes, drafts, and
bills of exchange arising out of actual commercial transactions and to en

·dorse the same with a waiver of demand, notice and protest and to do any
other thing necessary under the Federal Reserve Act or rules and regula-
tions relative thereto promulgated by lawful authority, in order to obtain
all the benefits and privileges of membership in a Federal Reserve bank.

The lien and rights obtained by a Federal Reserve bank upon the
discount to it of any such notes, drafts and bills of exchange shall be a

first and preference lien thereon. [Acts 1909, 2 S. S., p. 423, § 37; Act
Oct. 19, 1914, 3d C. S., ch. 3, § 6.]

Art. 570a. Limitation of indebtedness..-No banking corporation in
.corporated under the laws of this State shall at any time be indebted or

in any way liable to an amount exceeding the amount of its capital stock
at such time actually paid in and remaining undiminished by losses or

otherwise, except on account. of demands of the nature following:
(a) Moneys deposited with or collected by it.
(b) Bills of exchange or drafts drawn against money actually on

deposit to the credit of the corporation or due thereto.
(c) Liabilities to the stockholders of the association for dividends

and reserve profits.
(d) Liabilities incurred under the provisions of the .Federal Reserve

Act.
(e) This section shall not apply to any guaranty executed by any

trust company whose demand deposits are not in excess of its interest
bearing deposits, provided such trust company is not a member of a

Federal Reserve bank. .

.

(f) Provided further that upon a permit obtained in writing from
the Commissioner of Banking any bank may borrow a sum not in excess

of its unimpaired surplus in addition to its capital stock. [Id., § 10.}
Art. 570b. Obligations incurred in financing'movement of crops.

Provided further, however, that State banks may, with the permission
and under the direction and control of the Commissioner of Insurance
and Banking, borrow or make discounts individually or collectively, or

enter into any agreement or' association for the purpose of obtaining
funds to finance the movement of agricultural and farm products only;
and when so doing, paper endorsed by' them for such purpose shall not
be considered as within limitation prescribed in this Act as to the
amount of indebtedness which a State bank may incur. [Id., § lOa.]

Art. 574. Bonds of officers. and employes of batiks; form; filing
with and approval by commissioner; directors may require other bonds.
-All officers and employees of banks incorporated under the Banking
Laws of this State who are. active in the discharge of their duties or .

who draw salaries for their services and whose duties permit or require
the handling of any of the funds of the bank shall, before entering upon
the discharge of their duties, give a good and sufficient bond in such
sum as may be fixed by the board of directors of any such bank the sol
vency and amount of such bond shall be subject to the approval of the
Commissioner of Insurance and Banking, conditioned for the faithful
performance of their duties and· such pecuniary loss as the bank may
sustain formoney or other valuable securities embezzled, wrongfully ab-
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stracted or willfully misapplied by any such officer or employee in the
course of his employment as such or in the course of his employment in

any other position in such bank, whether he be assigned, appointed,
elected, re-elected or temporarily assigned to said position.. All such
bonds shall be upon forms prepared by the Commissioner of Insurance
and Banking, and may.be made in some incorporated surety company
lawfully transacting business in the State of Texas. All such bonds
shall immediately after their execution be forwarded to the Commis
sioner of Insurance and Banking and be filed by him as an archive of
his office and a certified copy thereof shall be returned to the board of
directors of such bank and be kept in their custody; provided, however,
that the board of directors may require any other bond or bonds in addi
tion to that herein required, at their discretion; provided, that only offi
cers of banks who handle bank's money or draw a salary shall be re

quired to give bond. [Acts 1909, 2 S. S., p. 423, § 35; Act April 9, 1917,
ch. 205, § 6.]

Explanatory.-The act amends art. 574, Rev. otv, St. Took effect 90 days after March

21, 1917, date of adjournment.

DECISIONS RELATING TO SUBJECT IN GENERAL

DepOSits in general.-Evidence, in an action against a bank to recover the amount of
a deposit, held sufficient to sustain a finding that its officers knew or should have known
the purpose for which the amount collected on plainUff's draft was received by the
bank. First) State Bank of Seminole v. Shannon (Civ. App.) 159 S. W. 398. .

Where a suit was brought in a foreign court to compel specific performance of a

contract by plaintiff to purchase certain land, a judgment against plaintiff did not au

thorize a bank in which part of tha price was deposited, and which was not a party, to

pay over the money to the vendor. Banco Minero v. Ross, 172 S. W. 711, 106 Tex. 522.
In action against trust company to collect balance of alleged deposit, evidence held

to show that there was sale of stock to trust company for consideration paid by de
posit certificate. Alamo Trust Co. v. Prudential Life Ins. Co. of Texas (Civ. App.) 183
S. W. 787.

.

In action by wife against bank for funds paid it for husband for community property,
writing "Payment stopped by injunction" across check given husband, held to afford
bank adequate protection against' double payment, rendering proper the refusal to re

quire husband's executors to surrender it for cancellation. Baber v. Galbraith (Civ.
App.) 186 S. W. 345.

In bank's suit on note evidence held insufficient to sustain finding that note was ever

received on deposit by bank. Guaranty State Bank v. Bland (Civ. App.) 18� S. W. 546.
Relation between bank and depositor.-Money, when deposited in a bank, becomes the

property of the bank. First State. Bank of Seminole v. Shannon (Civ. App.) 159 S. W.
398. '

A general or special deposit in a bank held to create the relation of debtor and cred
itor, arising upon an implied contract between the parties. Id.

Where a check is deposited in a bank to the credit of the payee's general account,
the bank becomes the owner thereof and may sue the maker, on payment being refused
on a mere claim! of fraud, though the cepositor had ample funds on deposit to cover the
amount of the check. Chrisman v; Lumberman's Nat. Bank (Civ, App.) 163 S. W. 651-

An agreement by a bank to perrr.it a depositor to make an overdraft on the bank
was equivalent to a loan to the depositor, so as to place the depositor in the position of
having a credit with the bank. Sagerton Hardware & Furniture Co. v. Gamer Co. (Civ.
App.) 166 S. W. 428.

Ordinarily, where one person deposits money in bank to another's credit, bank is debt
or of designated principal, and not of depositor. Cozart v. Western Nat. Bank of Ft.
Worth (Civ. App.) 194 S. W. 644.

Trust funds.-Proceeds of notes deposited in bank for collection were held in trust
by the bank for the depositor, and it had no authority to use .them except as directed.
First State Bank & Trust Co. of Hereford v. Vardeman (Civ, App.) 188 S. W. 695.

Application of deposits to debts due b-ank.-A bank which by arrangement with plain
tiffs' vendee credited pla.intiff's with payments for lumber shipped by such vendee
through the bank, held not entitled to charge back .such credits upon failure to realize
the sale price of the lumber. People's State Bank v. Dabis (Civ. App.) 178 S·. W. 671-

When customer makes special deposit in bank of funds to discharge liabilities which
may be presented for payment, it cannot be used for any other purpose, and cannot be
used to pay note due bank unless so intended at the time of deposit. Cotulla State Bank
v. Herron (Civ. App.) 191 S. W. 154.

.

A bank cannot set off a depositor's unmatured note to it against his deposit mere
ly because he is a nonresident; there being no proof of his insolvency. Stockyards Nat.
Bank v. Presnall (Bup.) 194 S. W. 384.

Payment of check or draft.-A bank, which knew that the authority of an agent was
limited to the drawing of checks in the name of his principal for spot cotton, was
liable for paying checks drawn by the agent for cotton futures with knowledge of the
facts or with knowledge of such facts as would put it on notice. W. R. Miller & Co.
v. Hobdy (Civ. App.) 159 S. W. 96.

Where a bank, knowing that an agent had authority only to' draw checks in the name
of his principal for spot cotton, honored checks drawn by the agent payable to the man-
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bank held a moetgage, other than his so doing, the bank must have authorized or ap
proved his act. Lester v. Hawkins (Civ. App.) 181 S. W. 481.

Where a clerk temporarily alone in the bank accepted by telephone a check on a
specific fund and promised to pay the check when presented, the bank held liable to the
payee. Cotulla State Bank v. Herron (Civ. App.) 191 S. W. 154.

A delivery of a deed of trust to the vice president of a bank held a delivery to the
bank, notwithstanding the vice president's agreement that he would retain the instru
ment in his custody, and that it should only be used to satisfy the, directors who had
demanded security. Rushing v. Citizens' Nat. Bank of Plainview (Civ. App.) 162 S.
W.460.

.

Individual interest.-Where officers of defendant bank knew the purpose or
plaintiffs' draft for $5,000 to be the purchase of the bank's stock and indorsed it, col
lected it, and let it remain on deposit in the name of its president as trustee, the knowl
edge of such officer was the knowledge of the bank; and the fact that the president
afterwards misappropriated it did not relieve it from liability to plaintiff. First State
Bank 'of Seminole v. Shannon (Civ, App.) 159 S. W. 398.

Where a bank having wrongfully sold certain pledged collaterals to its president later ,

claimed that his holding thereof inured to the benefit of the bank, it was chargeable with
his assertions of ownership inconsistent with the rights of the pledgor. King v . Boerne
State Bank (Civ. App.) 159 S. W. 433.

'l'he fact that one partner was president of the bank in which the firm deposits were

kept does not impart to the bank knowledge of an agreement between the partners as

to the manner in which the funds were to be deposited and checked out, where the

agreement was not communicated to any other officer of the bank. The bank was not
liable to the partnership for deposits made by the president in his own name, contrary
to the agreement between the partners, where it does not appear that the firm thereby
suffered any loss. Nor was the bank liable to the firm, or the other partner for money
drawn by the president from the firm's account, or for funds belonging to the partner
ship which the president received for deposit, but failed to deposit. Amarillo Nat. Bank
v. Harrell (Civ. App.) 159 S. W. 858.

Where a buyer of a note from the president and cashier of a bank, acting for it
drew a check payable to the order of the bank for the price, and the check was cashed
and collected, through a clearing house, the bank was liable for fraud of the officers in
ducing the sale, though one of the officers stole the proceeds of the check. Washington
County State Bank v. Central Bank & Trust Co. of Houston (Civ. App.) 168 S. W. 456.

Knowledge of the president of a bank that a note given by defendant was a mere

accommodation note for the president's own debt due the bank is not imputable to the
.bank so as to operate as a defense. Hawkins v. First Nat. Bank of Canyon, Texas (Civ,
App.) 175 S. W. 163.

Agreement by president of bank holding mortgage on sheep of a partnership of which
he was a member with his partner that in return for such partner's application of the
proceeds of a sale of part of the sheep to payment of a firm note due the seller, holding
a prior mortgage, tlie partner could withdraw the same number of sheep and hold them
for himself, the bank releasing its mortgage, was not within the authority of such pres
ident. Lester v. Hawkins (Civ. App.) 181 S. W. 481.

-- Estoppel.-Rule that a corporation, by accepting the benefit of the acts of its
agent, also adopts the means by which he procures such benefit, held not to apply to
make a bank liable for false representations by its president in selling certain stock.
Cowboy State Bank & Trust Co. v. Guinn (Civ. App.) 160 S. W. 1103.
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TITLE 15

BEES
Articles 578a-578r.
Act March 22, 1915, c. 82, p. 133, makes an appropriation of $3,000 to be used for the

suppression and eradication of foul brood in bees.
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TITLE 16

BILLS, NOTES AND OTHER WRITTEN INSTRUMENTS
Art.
579. Liability of drawer, etc., how fixed

by suit in district or county court.
580. How fixed by suit in justice's court.
581. Drawer of bill liable on non-accept

ance.

582. Assignee of negotiable instrument
may sue in his own name.

583. Non-negotiable instrument may be
assigned.

584. Assignee of non-negotiable instru
ment may sue in his own name.

586. Assignor liable to assignee.
587. Assignor, indorser, etc., may be sued,

alone, when.

Art.
588. Assignments, execution of, put· in is

sue, how.
589. Consideration, want or failure of, a

defense, when.
590. Liability of drawer and indorser of

bills and notes, may be fixed b'y
protest.

593. Days of grace allowed on bills and
notes.

593a. Notes and liens for patent rights.
593b. Same; notice to subsequent purchas

ers.

Article 579. [304] [262] Liability of drawer, etc., how fixed by suit
in district or county court.

Cited, Central Bank & Trust Co. of Houston v. Hill (Clv, App.) 160 S. W. 1099.
Necessity to fix lIability.-An indorser's lia.bility is conditioned upon default of the

maker, and upon the holder fixing such liability by suit against the maker before the
first term of court, under this article, or by protest according to article 590, so that a

petition in an action against an indorser was insufficient for not showing that his lia
bility had been so fixed. Dunn v. Townsend (Civ. App.) 163 S. W. 312.

An indorser's liability may be fixed by protest or by bringing suit at the first term
of court to which the suit can be brought after it becomes due, or by suit at the second
term of court after it becomes due, and showing why suit was not instituted at the first
term; and, if not so fixed, he is released. 'Barger v. Brubaker (Civ. App.) 187 S. W. 1025.

An indorser is ordinarily only secondarily liable, and only in a case where the in
dorsement was made at execution and delivery of the instrument is he primarily liable so

as to dispense with the necessity of fixing. his liability by compliance with the statute
regulating the bringing of such suits at a given term. McCamant v. McCamant (Civ.
App.) 187 S. W. 1096.

"

The holder of a check may, without protest for nonpayment, sue the drawer and in
dorser; action being begun before the next term.of court. Morris v. First State Bank
of Dallas (Civ. App.) 192 S. W. 1074.

I nsolvency or nonresidence of maker.-The sta.tutory requirement as to suit at next
term of court after accrual of cause of action to fix liability of indorser is a. substitute
for protest under the law merchant, and does not apply where protest is not required, as

where the maker is insolvent or a' nonresident. Toole v. First Nat. Bank of Hemphill
(Civ. App.) 168 S. W. 423.

To what instruments and persons applicable.-A petition in an action on a county
warrant against the county and indorsers held to state a cause of action against the
indorsers, who are liable as original obligors, and are not within arts. 579, 583, 584. Toole
v. First Nat. Bank of Hem(phill (Civ. App.) 168 S. W. 423.

Failure to sue a blank indorser of notes in controversy at the first or second term
of court relieved him from liability, in the absence of any allegation of a justification
therefor. Jines v. Astle (Civ. App.) 170 S. W. 10'81.

Instruments indorsed and transferred after maturity must be presented within rea

sonable time to charge an indorser; the holder not being strictly bound by this article.
Barger v. Brubaker (Civ. App.) 187 S. W. 10,25.

Time of bringing suit.-Under this article there was no cause of action against the in
dorser of a note where suit thereon was not filed before the first term to which suit
could be brought after right of action accrued, or before the second term of such court.
McCamant v. McCamant (Civ. App.) 187 S. W. 1096.

-.- Excuse for delay.-To bind an indorser where suit has not been -brought with
in the time required by law, matters of excuse must be alleged and proven. McCamant
v. McCamant (Civ. App.) 187 S. W. 109S.

Waiver of requlrement.-Under this article suit need not be brought at either the first
or second term of court in order to fix the liability of indorsers on a note which in terms
waives presentment for payment and protest. Newton County Bank v. Montgomery (Civ.
App.) 175 S. W. 803.

A stipulation in a note held a waiver of the statutes, declaring that a failure of the
payee to sue the principal pursuant to the indorser's request will discharge the indors
er. Naylor v. Anderson (Civ. App.) 178 S. W. 620.

Where the indorser by unequivocal words or acts misleads the holder, and induces
him to dispense with notice, suit, etc., required by law to fix liability of an indorser, he
rray be regarded as having waived his right under the law to have the note protested,
suit brought, etc. Barger v. Brubaker (Civ. App.) 187 S. W. 1025.

An indorser, requesting an indorsee to give the maker of notes further time, waived
the bringing of any suit to fix his liability as indorser until after he notified indorsee that
he denied liability as indorser. ld.
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Art. 580. [305] [263] How fixed by suit in justice's court
Cited, ThomWson v. Pennington (Civ. App.) 174 s. W. 944.

Art. 581. [306] [264] Drawer of bill liable on non-acceptance,
Suit as substitute for protest.-The holder of a check may, without protest for non-

payment, sue the drawer and indorser; action being begun before the next term. of

court. Morris v. First State Bank of Dallas (Civ. App.) 192. S. W. 1074.
•

Nature of obligation of drawer of draft.-The drawer of a draft undertakes in legal
effect to pay the sum mentioned therein to the owner of the draft, upon notice of dishon
or duly given, if not accepted and paid by the drawee. Harper v. Winfield State Bank
(Civ. App.) 173 S. W. 627.

Art. 582. [307] [265] Assignee may sue in his own name.

5. Right of action by assignee.-Where the maker of a note directed the bank holding
it for collection to apply his deposit to the payment thereof, the holder as assignee could
sue therefor in his own name. Slaughter v. Bank of Texline (Civ. App.) 164 S. W. 27.

Under this article verbal assignment of a note entitled assignee to sue thereon.
Ford v. Johnston (Civ. App.) 184 S. W. 303.

The legal and equitable owner and holder of a note by indorsement and assignment
from the assignee of the original payee, for valuable consideration, could sue the mak

ers, thot.gh he purchased for spite. Finley v. Wakefield (Civ. App.) 184 S. W. 755.

11. Negotiability-Time of p>ayment.-A note payable to the order of B. and A., "15
after date," could not be revoked by the maker on the ground that it was a testamentary
gift, if delivered and transferred within a reasonable time to a bona fide holder before
demand. Maris v. Adams (Civ. App.) 166 S. W. 475.

A note was not rendered nonnegotiable'by the fact that the amount thereof was

payable in installments. Harrison v. Hunter (Civ. App.) 168 S. W. 1(}36.
A note payable in installments was not rendered nonnegotiable by a provision matur

ing all of the installments at the holder's option upon default for 3(} days in the payment
of any installment. Id.

. 0

15. -- Special provisions.-A note payable in installments was not rendered non

negotiable by a provision for a discount of 6 per cent., if the full amount thereof should
be paid at maturity of the first installment. Harrison v. Hunter (Civ. App.) 168 S. W.
1036.

That a note recited it was payment on a named contract did not destroy its nego
tiability. Metropolitan Nat. Bank v. Vanderpool (Civ. App.) 192 S. W. 589.

16. -- Effect of negotiability.-One acquiring a note in good faith and paying a
valuable consideration acquires a title which cannot be attacked. Forster v. Enid, O.
& W. R. Co. (Civ. App.) 176 S. W. 788.

Purchaser of vendor's lien note, in possession of facts which would have led him to
knowledge that the holder had agreed with the makers for an extension of time for
payment of an installment of interest, stood in the holder's shoes as to his right to
precipitate maturity of the whole debt for failure to pay the installment when due. Cofer
v. Beverly (Civ. App.) 184 S. W. 608.

17. Bona fide purchasers in general.-Where S., having contracted to sell land to de
fendants, sold the land to plaintiff, who reconveved the same to S. to enable him to ful
fill his contract on his transfer of the purchase-money notes to plaintiff, plaintiff was not

.a bona fide,purchaser of the notes. Ruth v. Cobe (Civ. App.) 165 S·. W. 530.
Neither an equitable assignee of notes, nor those claiming under him, could claim

as innocent purchasers, where the assignee never had possession of the notes. Green v.
Eddins (Civ. App.) 167 S. W. 196.

A note given for commissions on a sale of corporate stock is not void ab initio, and
hence is within the doctrine of bona fide purchaser. Scheffel v. Smith (Civ. App.) 169
S. W. 1131.

.

A "holder in due course" is one who has taken an instrument complete and regular
on its face, and has become the owner of it before it was overdue. McCamant v. McCa
mant (Civ, App.) 187 S. W. 1096.

An innocent or bona fide holder for value of negotiable paper is one who has taken it
in good faith for a valuable consideration in the ordinary course of business, and when
it was not overdue. Id.

19. -- Taking as collateral security In general.-,A person who took as collateral
security for a loan a note tainted with fraud in its inception, without notice of the
fraud, was entitled to protection as a bona fide purchaser to the extent of the loan, with
interest. Pope v. Beauchamp (Civ. App.) 159 s. W. 867.

A party receiving as collateral security a vendor's lien note from the maker, the
vendee, bearing the indorsement of the vendor, the payee, was not a purchaser in due
course of trade. Smith v. Cooley (Civ. App.) 164 S. W. 1050.

An innocent holder of a note as collateral, to which there is a valid defense against
the payee, is protected only to the amount of the debt for which it is held as collateral.
Iowa City State Bank v. Friar (Civ, App.) 167 S. W. 261.

Bank to which notes are indorsed as collateral security for valuable consideration
without notice is holder for value. Yantis v. Jones (Civ, App.) 184 So. w. 572.

20. -- Taking as securtty for or in payment of pre-existing debt.-Credit of
notes of a third person assigned to plaintiff on a pre-existing debt of the payee to the
extent of their full face value held a sufficient consideration for the transfer of the
notes to make pla-intiff a bona fide purchaser for value. Malone v. National Bank of
Commerce of Kansas City, Mo. (Civ. App.) 162 S. W. 369.

Though plaintiff received a note in payment of a debt. which he had lost all hope of
collecting, the debt was a valuable consideration for. the note, so that he took it free
from defenses, such as want of consideration, which could have been asserted against
the payee. Daniel v. Spaeth (Civ. App.)_ 168 S. W. 509.

Valid antecedent debt is valuable consideration for transfer of note as collateral
security. Yantis v. Jones (Civ. App.) 184 s. W. 572.
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21. -- Taking after maturity.-Where notes upon their face are parts of the

same transaction, and the first was overdue when transferred, the transferee Is charged
with notice of defenses as to all the notes. National State Bank of Mt. Pleasant, Iowa,
v. Ricketts (Civ. App.) 177 S. W. 528;' Iowa City State Bank v. Friar (Civ. App.) 167 S.

W. asi.
Where the holders of notes agreed with the makers to accept land in lieu of pay

ment, there was a complete novation, and a purchaser of the notes after maturity, with

knowledge of the novation, is bound thereby, and cannot enforce payment according to

the tenor of the instr.uments. Cooney v. Dandridge (Civ. App.) 158 S. W. 178.

A purchaser of a check after maturity, which shows on its face that payment had

been' refused, takes it subject to the equities between the parties, and, if the debt evi

denced by the check has been partially discharged, he acquires nothing more than the

balance due. Rahe v. Yett (Civ. App.) 164 s. W. 30'.
Notes, identical except as to their serial numbers and maturity dates, but contain

ing no recital that they arose out of the same transaction disclosed on their face facts to

charge a purchaser with notice that they had a common consideration, and where at

the time of the purchase one of them was due, he was not a bona fide holder, Iowa

City State Bank v. Friar (Civ. App.) 167 S, W. 26lo
Where defendants executed a note reciting that it was secured by a vendors lien,

which was in fact not the case, such false recital did not give rise to an equitable estop
pel precluding the makers .frorn asserting against the assignee of such note after matu

rity the defense of failure of consideration. Hill v. Jones Lumber Co. (Civ, App.) 178 s.
W.28.

The owner of a note, who allowed it. to be taken in the name of a third person and

permitted such third person to exercise domi.nion, is estopped from setting up his rights
as against one who in good faith without notice took the note after maturity. Western
Nat. Bank of Hereford v. Laughlin (Civ. App.) 184 S. W. 110lo

Purchaser of past-due note takes it with notice of any defense which the maker

may have, but not with notice of secret equities of third persons. Gee v. Parks (Civ.
App.) 193 S. W. 767.

22. -- Purchaser from bona fide holder.-A holder of a note in whose hands they
are unenforceable does not acquire it free of defenses by transferring it to an innocent
holder, and then repurchasing it from him; and this though he repurchased it with

money furnished by another therefor, on their agreement that the other should share
in the profits because of the loan. Bute v. Williams (C'iv. App.) 162 S. W. 989.

.

A purchaser of notes, with notice of their infirmity from a bona fide holder of them
as collateral for a loan acquires such and only such rights therein' as his seller had,
that is, an interest to the extent of the loan. Id.

Where one of the obligees of a bond who did not know of a condition imposed by an

, obligor assigned his interest to the other obligee, who knew of the condition and was

bound thereby, such obligee may recover as assignee, though he could not recover as

obligee. Francis v. Cornelius (Civ, App.) 173 S. W .. 947.

23. Payment of less than face value.-Where a purchaser of a negotiable note be
fore maturity is not personally chargeable with fraud, he can recover its .full amount
from the maker, rather than a less amount paid by him, whatever the original infirmi
ties in the note. Douglass v. Lockhart (Civ. App.) 168 s. W. 382; Lock v. Citizens' Nat,
Bank (Civ. App.) 165 s. W. 536.

While the amount paid for the note of a solvent maker may be so disproportionate
to its face value as to show constructive notice of facts in connection with its execu

tion, it is not necessary that the full face value should be paid. Lock v, Citizens' Nat.
Bank (Civ. App.) 165 S. W. 536.

DIscounting of note about 101 per cent. held not to deprive bank of standing of bona
fide purchaser, where the makers did not then know of the fraud and the bank by in
quiry could therefore not have learned thereof. Id.

24. Notice-Actual.-A bank purchasing a note before maturity with mere knowl
edge that the consideration therefor was stock to be issued by a railroad corporation
and completion by it of a railroad is a purchaser in good faith. Forster v. Enid, O. &
W. R. Co. (Civ. App.) 176 S. W. 788.

That a person purchasing purchase money notes secured by a vendor's lien knows
of the existence of a grant of the land to a third person prior to that under which the
vendor claimed does not alone prevent him from being an innocent purchaser of the
notes. Tuke v, Feagin (Civ, App.) 181 S. W. 805.

Corporation accepting notes under subscription contract for its stock to be issued,
with notice of the conditions contained in the contract and notes, held not a bona fide
holder of such notes. Commonwealth Bonding & Casualty Ins. Co. v, Meeks (Civ. App.)
187 S. W. ssi.

Notice of defects in notes acquired after purchase in good faith without notice does
not affect the holder's standing as a bona fide purchaser. Landon v. Wm. E. Huston
Drug Co. (Civ. -App.) 190 8. W. 534.

.

.

25. --. Constructive notice and facts putting on inquiry.-A transferee of a note
is not a bona fide holder no matter how honestly he may have believed that the law
would sustain the transfer, but notice is not sufficient to affect his title, unless so cogent
and obvious that to remain passive would amount to bad faith. Pope v. Beauchamp
(Civ. App.) 1591 S. W. -867.

Where the buyer of a negotiable instrument has acted in good faith and paid a valu
able consideration, his title cannot be impugned; the acquisition of the note under cir
cumstances tending to put. a reasonable man on inquiry merely being evidence tending
to show bad faith. First Nat. Bank v. Chapman (Civ. App.) 164 s. W. 900.

An indorsee of a note who has no actual notice of defenses available by the maker
against the payee is not charged with constructive notice of such defenses unless

c

the
circumstances are such that bad faith must be presumed in the absence of inquiry
Daniel v. Spaeth (Civ. App.). 168 S. W. 509.

•

Wher� R. sold corporate s!ock to defendant, receiving a note for part of the price,
representing commissions, which he transferred to plaintiff, R.'s statement to plain-
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tiff that he had sold stock to defendant did not charge plaintiff with notice that the

stock had not been paid for in some of the ways required by law. Scheffel v. Smith

(Civ. App.) 169 S. W. 1131.
That at the time the holder of notes acquired them interest thereon was past due and

unpaid did not entitle the maker of the notes who claimed a good defense to enjoin
the holder from suing, where the notes were acquired by the holder in good faith, and

for value before maturity. Tuke v. Feagin (Civ. App.) 181 S. W'. 805.
Where the president of a corporation executes notes without consideration to an

other corporation, and these notes are shortly pledged to a bank with other collateral to

secure a debt par.tly owed by the said president, the circumstances were such as to put
the bank on notice of a fraudulent conspiracy to defraud the corporation. El Fresnal
Irrigated Land Co. v. Bank of Washington (Civ. App.) 182 S. W. 701.

The indorsee of a note executed by the president of a corporation and purporting to

be secured by a lien on corporate land, and pledged to secure a debt partly owed by
him; was charged with notice that the president was not authorized to give liens, and it

was not an innocent purchaser. Id.

,
The indorser of notes purporting OIl( their face to be secured by a lien in a recorded

deed was charged with notice that no lien was reserved in the deed, and he was not
an innocent purchaser. Id.

The purchaser of vendor's lien notes without actual notice of a conveyance by the

purchaser was not charged with any fact upon which, on the doctrine of inquiry, notice
of such deed could be imputed to him. Biswell v. Gladney (Civ. App.) 182 S. W.'·1168.

Where recitals of purchase-money notes merely advised purchaser they were secur

ed b'J; vendor's liens, containing no facts to arouse suspicion of prudent person that a

defect existed, such notes were insufficient to put their purchaser upon inquiry. Bran
nin v. Richardson (Sup.) 185 S. W. 562.

That the edge of notes showed perforations, indicating, that they might have been
attached to other' paper, is not sufficient to show notice of defects or defenses against
them. Landon v. Wm. E. Huston Drug Co. (Civ. App.) 190' S. W. 534.

That mechanic's lien claimant was in possession of property when mortgage bonds
were purchased does not charge purchaser with notice of lien claims, unless he actually
knew of such possession. De Bruin v. Santo Domingo Land & Irrigation Co. (Civ. App.)
194 S. W. 654.

That bank agreed to take before they were executed the notes of persons on a Itst
of men desirable, for insurance given by bank to insurance agent was no evidence of
fraud and did not put bank upon notice of fraudulent representations made by insur
ance agent to makers of the notes. Amthon v. First State Bank of Uvalde (Civ. App.)
194 S. W. 1019.

26. -- Notice to corpor-ate officer or stockholder.-Where a deposit in a bank had
been equitably assigned for payment' of the depositor's note held by the bank for col
lection, the president of the bank holding the depositor's subsequently matured note could
not claim to be a subsequent purchaser or lienholder without notice. Slaughter v. Bank
of Texline (Civ. App.) 164 S. W. 27.

Bank, taking note, was not taxed with notice of facts, relative to fraud in inception
of note, known to its cashier, whose knowledge was acquired when acting solely in his
individual capacity, for himself and another concern, in which bank had no interest.
Guaranty State Bank v. Bland (Civ. App.) 189 S. W. 546.

27. Evidence.-In an action to enforce a vendor's lien ·note against land, the con

veyance of which to the vendor had, subsequent to the execution of the note, been set
aside for fraud, evidence held sufficient to show that plaintiff, who took the note as
collateral security for a loan, did so in good faith without notice. Pope v. Beauchamp
(Civ. App.) 159 S. W. 867.

In 'an action by an indorsee of a note, evidence held insufficient to show that he was

charged with notice of the failure of consideration for the note. Daniel v . Spaeth (Civ.
App.) 168 S. W. 509.

Not only defendant, sued on a note by its indorsee, but his son, having testified to
its having been fraudulently put in circulation by the payee, the court may not give
judgment for plaintiff, when it has not shown it was a bona fide purchaser. Word v.
Bank of Menard (Civ, App.) 170.s. W. 845.

In a suit on a bond, evidence held not to show that plaintiff's assignor knew of a

condition precedent to the obligor's, liability. Francis v. Cornelius (Civ. App.) 173 S. W.
947.

In a suit by the assignee of a vendor's lien note against the purchaser and a pur
chaser from him, evidence held not to establish the defense of payment as against the
assignee's position of bona fide purchaser. Biswell v. Gladney (Civ. App.) 182 S. W. 1168.

Evidence in a suit on a note held to sustain a finding that plaintiff was not an in
nocent purchaser before maturity for value without notice of any defense thereto. Lan
don v. Halcomb (Civ. App.) 184 s. W. 1098.

In a' suit on a note, the Issup of the plaintiff's bad faith in the purchase of the
note, like the issue of his assignor's fraud in obtaining the note, could be established by
circumstantial evidence. -Td,

In action by the transferee of drafts given for goods bought,. evidence held not to
support a finding that plaintiff was not bona fide purchaser of ·the drafts. Calfee v. Bry
ant (Civ. App.) 185 S. W. 323.

In action by indorsee of note, evidence held to show that it was given in payment
for capital stock purchased of agent of trust cormpany, though payable to' investment
company, which was promoting sale of trust company's stock. Sweeney v. Davis (Civ.
App.) 188 S. W. 438.

In action on note delivered to broker for purpose of negotiation, fraud in inception
.of instrument held not proved. Davis v. Converse (Civ. App.) 188 S, W. 697.

In bank's suit on note, evidence held insufficient to sustain finding that bank ob
tained such note with knowledge of fraud practiced on maker. Guaranty State Bank
v. Bland (Civ. App.) 189 s. W. 546.
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In bank's suit on note, evidence held to show that bank purchased note in suit, pay

ing full value before maturity, without knowledge of any fraud by its transferor upon
the maker, and without any notice putting it upon inquiry. Id,

Evidence, in action on note executed by two of defendants, payable to a third, held
to show that note was obtained by fraudulent representations and fraudulently trans
ferred to plaintiff after its maturity, so as to sustain judgment in favor of maker.
Charbonnett v. Arbetter (Civ. App.) 189 S. W. 1037.

Evidence in action on note executed by two defendants, payable to a third, held
to show that it was obtained by fraudulent representations. Id.

28. Defenses as against bona fide purchaser.-The rule of lis pendens does not

apply to negotiable instruments purchased in good faith for value before maturity.
Pope v. Beauchamp (Civ. App.) 159 S. W. 867.

That notes showed on their face that they were given in part payment for land
held not to preclude an innocent purchaser thereof from enforcing same free from the
defense of breach of warranty of title to the land. Tuke v. Feagin (Civ, App.) 181 S.
W.805.

Under this article payment is no defense against a holder in due course of a nego
tiable instrument. Brannin v. Richardson (Bup.) 185 S. W. 562...

Where a note payable to an investment company for stock of a trust company was

valid, the amount paid therefor by an indorsee was Immatertat, where the defense of
fraud was not sustained. Crawford v. Davis (Civ. App.) 188 S. W. 436.

A purchaser of notes before maturity for valuable consideration without notice of

any defense can recover thereon, though there is a good defense as against the original
payee. Landon v. vVm. E. Huston Drug Co. (Civ. App.) 190 S. W. 534.

An innocent purchaser, without notice of the purpose for which notes given by au

thority of a corporation were issued, may recover, though the notes were ultra vires.
Galveston-Houston Interurban Land Co. v. Dow (Civ. App.) 193 S. W. 353.

In indorsee's action on note for premium, testimony that payee insurance agents
agreed not to negotiate the. note until the policy was delivered is admissible, where de
fendant maker seeks recovery over against payees; Texas Life Ins. Co. v. Huntsman
(Civ. App.) 193 S. W. 455.

Where wife paid seven-eighths purchase price of land taken in name of husband, and
husband bought goods, giving note and mortgage to seller, which borrowed money from
bank depositing accounts and the note as collateral, and was thereafter decla.red bank
rupt, and the trustee recovered the collateral from the bank, an innocent party who pur
chased the note and mor-tgage acquired title as against the wife. Gee v. Parks (Clv.
App.) 193 S. W. 767.

29. -- Want of title.-Where note was transferred by holder by written assign
ment to chattel mortgagees to secure note to them, mortgagees were vested with title
to note as well as to mortgage intended to secure it, a right which could not be defeated

by holder'S subsequent acquisition of note and delivery of it to maker without mort
ga.gees' consent. T. W. Marse & Co. v. Flockinger (Civ. -App.) 189 8". W. 1017.

Innocent purchaser of notes, secured by deed of trust on land, who acquired instru
ments in due course before maturity, paying value to party who had no notice when
he purchased of existence of deed to land from maker of notes to his son, or notice of
any defense, was entitled to protection as innocent purchaser for value, and to have his
lien foreclosed in son's suit to recover title, possession, and rental value. Johnson v.

Masterson (Civ. App.) 193 S. W. 201.

30. -- Want or failure of consideration.-The assignee of a note negotiated to him
prior to Im\aturity may enforce the same against prior parties, irrespective of a failure
of consideration thereto. Hill v. Jones Lumber Co. (Civ. App.) 178 S. W. 28.

Under this article purchaser of land, who assumed payment of vendor'S lien notes
executed by his sellers to their vendor, when sued by an innocent purchaser of the notes
before maturity from the original vendor could not set up failure of consideration in de
fense. Brannin v. Richardson (Bup.) 185 S. W. 562.

A bona fide holder of notes as collateral cannot enforce them where there was a

failure of consideration, etc., without showing that such collection is necessary to pro
tect himself. Continental & Commercial Nat. Bank of Chicago v. Meister (Civ. App.) 186
S. W. 377.

.

Party who gave check for note of party desiring loan, transaction being conducted
by intermediary who failed to transmit the check to the maker of the note, for whom
he acted as agent, held a holder in due course. Davis v. Converse (Civ. App.) 188 S. W.
697.

32. -- Fraud, mistake, and undue influence.-Where the payee fraudulently re
fused to give the full consideration for a note, the maker cannot set up that fraud
against a bona fide purchaser for value without notice. First Nat. Bank of Iowa City,
Iowa, v. Humphreys, (Civ. A'pp.) 166 S. W. 63.

A note obtained by false representations is valid in' the hands of an innocent pur
chaser for value without notice. Denison v. Brown .(Civ. App.) 172 S. W. 725.

A stockholder giving a note and mortgage to a corporation and deposittng stock as
collateral held not entitled" on the transfer of the note and mortgage, for a valuable con
sideration to a cancellation of the same on the ground of fraud. Continental Trust Co.
v. Cowart (Civ. App.) 173 S. W. 588.

Where plaintiff secured a note before maturity for value without notice he was
entitled, under this article, to recover against the maker, who, while admittin� his sig
nature, claimed fraud in procuring the note and in detaching it from a contract of
which it formed a part. Landon v. Foster Drug Co. (Clv, App.) 186 S. W. 434.

As against a bona fide purchaser for value without notice and before maturity, the
defen�e that the t;J-ote v;ras. procured .through misrepresentations, and that the payee
practically appropriated It, IS not available. Henderson v. McDaniel (Civ. App.) 186 S.
W. 865.

33. -- Forgery and alteration.-Fraudulent alteration of the time of payment and
the amount of principal of a note and extracting a material condition therefrom held to
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avoid the note, even in the hands of a bona fide purchaser for value without notice.
First Nat. Bank of Iowa City, Iowa, v. Dorsey (Civ. App.) 166 8. W. 54.

Where the apparent maker of a note accompanied by the payee thereof represented
to a bank that the note was good, and the bank on the payee's indorsement discounted
the note, such maker was estopped from defeating a recovery by the bank on the note
on the ground that it was a forgery. Tardio v. First Nat. Bank of Bryan (Civ. App'.)
166 S. W. 1180.

Under this article held that the insertion of the words "or bearer" following the name
of the payee was not a material alteration. Douglass v. Lockhart (Civ. App.) 168 S.
W.382.

Change in personality, number, or relation of parties to instrument, without consent
of the opposite party, held to avoid 'it, even in the hands of an innocent purchaser. Bolt
v. State Savings Bank of Manchester, Iowa (Ctv. App.) 179 S. W. 1119.

Where a note was attached without line or perforation to a conditional contract of
sale, its subsequent detachment and negotiation was an alteration avoiding the note in
the hands of an innocent purchaser for value. Spencer v� Tripplett (Civ. App.) 184 8.
W.712.

A material alteration of a note precludes any claim on the part of the holder to pro
tection as an innocent purchaser for value without notice. Landon v. Halcomb (Civ.
App.) 184 s. W. 1098.

The rule that the maker of a note, secured by fraud, should suffer rather than an in
nocent purchaser, protects the latter, where the payee or junior assignee filled in the date,
which had been left blank, even if it resulted in materially changing the maker's liabili
ty. Landon v. Foster Drug Co. (Civ. App.) 186 S. W. 434.

Any alteration which is material and made without the consent of the party sought
to be charged upon a note at any time after its execution renders it void as to them.,
even in the hands of an innocent holder. Metropolitan Nat. Bank v. Vanderpool (C'iv.
App.) 192 s. W. 589.

34. -- Illegality.-A note violative of a statute is void, even in the hands of one

otherwise a bona fide holder. Prudential Life Ins. ICo. of Teocas v, Smyer (Civ. App.) 183
S. W. 825; Jones v. Abernathy (Civ. App.) 174 s. W. 682.

Where consideration of note of buyer of capital stock of a corporation was illegal un

der the constitutional and statutory provisions as to the sale of capital stock on credit,
the note was void, and its payment could not be enforced by innocent purchaser for value.
Republic Trust Go. v. Taylor (Civ, App.) 184 S. W. 772; Sturdevant v. Falvey (C'iv. ApP.)
176 S. W. 908; Ater v: Rotan Grocery Co. (C'iv. App.) 189 s. W. 1106.

A transaction held not an issue of stock, for the purchaser's note, in contravention of
art. 1146, but nothing more than a subscrtptton for stock, so that the note was good in
the hands of a purchaser without notice of a secret agreement making the contract to
take the stock optional. Farmers' & Merchants' State Bank v. Falvey (Civ. App.) 175
S. W. 833.

That a negotiable note given in consideration of stock of a corporation illegally is-
.

sued therefor was transferred by the corporation to a third person in satisfaction of an

obligation of the corporation; did not estop the maker in suit by such third person's in
dorsee from questioning the note's validity. Sturdevant v. Falvey (Civ. App.) 176 s.
W.908.

'

(A note given for caprtal stock of a trust company through the medium of an invest
ment company was void in the hands of a purchaser, even if he paid value and had no

notice of the status of the negotiation. Crawford v. Davis (C'iv. App.) 188 S. W. 436.
Under constitutional provisions that no corporation shall issue stock except for mon

ey, labor or property, and Rev. St. 1911, arts. 1146, 1147, held that, while consideration for
a note issued for corporate stock is void or illegal, note is not void in the hands of a

bona fide purchaser for value. Lockney State Bank v. Martin (C'iv. App.) 191 s. W. 796.

35. _'- Insanity.-'-A purchaser for value before maturity, without notice of a note
and mortgage given by an insane person to the payee for services to be performed, may
not recover, where the payee did not perform any service. Ferguson v. Fitze (Civ. App.)
173,S. W. 500.

Art. 583. [308] [266] Non-negotiable instruments may be as

signed.
Y2' Construction and operation in general.-This article and arts. 579 and 584, amount

to a substitute for protest under the law merchant, and do not apply where protest is not
required, as where the maker is insolvent or a nonresident. Toole v. F'irst Nat. Bank of
Hemphill (Civ. App.), 168 s. W. 423.

A petition in an action on a county warrant against the county and indorsers held to
state a cause of action against the indorsers, who are liable as original obligors, and are

not within arts. 579, 583, 584. Id.

4. Future earnings or profits-Under contracts.-A building contractor may assign a

debt which is to accrue in his favor under his contract. King v. Hardin Lumber Co.
(Civ. App.) 187 S. W. 401.

Earnings under contracts not yet made having no potential existence, any attempt to
assign or mortgage them was void. F'irst Nat. Bank v. Campbell (C'iv. App.) 193 s. W.197.

7. Executory contracts.-A contract to sell on credit is not assignable by the buyer
without consent of the seller. Magnolia petroleum Go. v. Havoline Auto Supply Co. (Civ.
App.) 172 S,. V{. 759.

9. Written instru.me,nts.-Where goods are placed in a warehouse and nonnegotiable
receipts are issued therefor, the bailor may make a valid transfer of the receipts (Ver
non's Sayles' Ann. 'Civ. St. 1914, art. 583). Morris v. Burrows (Civ. App.) 180 S. W. 1108.

10. Rights of actlon.c-An assignment of an undivided half interest in a cause of ac
tion involved in a suit by the assignor against a third person does not pass anything to
the assignee, where the assignor has no cause of action, and the third person making a

settlement with the assignor pending the action does not thereby become liable to the
assignee. Texas & P. Ry, Co. v. Sanches (Civ. App.) 168 s. W. 870.

95



Art. 583 BILLS, NOTES AND OTHER WRITTEN INSTRUMENTS (Title 16

11. -- On contracts.-If a provision of a deed does not make the 'estate granted
one on condition subsequent, which may be defeated by reentry, but is a mere agreement
to reconvey on certain contingencies, the right to enforce specific performance of it is as

signable. Cttizens' Water Co. v. McGinley (Civ. App.) 175 S. W. 457.
12. -- For torts.-Causes of action, including those for personal injuries, have been

commercialized, and can be bartered, sold, and contracted for like personal property. Mc
Closkey v. San Antonio Traction Co. (C'iv. App.) 192 S. W. 1116.

19. Equitable assignments.-An agreement between plaintiff, an attorney, and the
owners of notes by which plaintiff was authorized to bring suit on the notes in considera
tion of the 10 per cent. attorney's fees stipulated for therein operated as an equitable as

signment of such attorney's fees to plaintiff. Caldwell v. Stalcup (Ctv, App.) 166 S. W. 110.
20. -- Check or order.-The mere giving of a check on a bank even for a valu

able consideration does not, prior to acceptance by the bank, operate as an assignment,
though otrcumstances may make it an assignment before acceptance. The parties must
have intended that the check should so operate. First Nat. Bank of Rising Star v. Texas
Moline Plow Co. (Civ, App.) 168 S. W. 420.

That the drawer of an antedated check, on delivering it to the payee, exhibited to
him a deposit slip covering the amount of the check was insufficient to require a finding
that the parties intended the check to operate as an equitable assignment pro tanto of the
drawer's funds in the bank. Peters v. H. H. Hardin & Co. (Civ, App.) 168 s. W. 1035.

Where a contractor paid money due a subcontractor into court and sought to have
claimants interplead, the court properly rendered judgment of distribution, giving pref
erence to those who had received orders from subcontractor on contractor, though not
accepted, as they constituted an assignment. Ogburn Gravel Co. v. Watson Co. (Civ,
App.) 190 S. W. 205.

21. -'- Order or draft on particular fund.-Where the holder of a note sent it to a

bank for collection and the maker ordered the bank to apply his deposit to the payment
of the note, there was an equitable assignment of the deposit for payment of the note.

Slaughter v. Bank of Texline' (Civ. App.) 164 s. W. 27.
An order by a building contractor to the owners to pay a materialman a certain sum

operates without acceptance as an equitable assignment of the fund to accrue in favor of
the contractor. King v. Hardin Lumber IGo. (Civ. App.) 187 S. W. 401.

22. -- Agreement to appropriate or pay.__:..An agreement to pay a debt out of a

certain tund, being a mere promise, does not operate as an equitable assignment of the
fund or any part of it. Provine v. First Nat. Bank of Honey Grove (Civ, App.) 180 s.
W.1107.

To create an equitable assignment of a fund, there must be delivery, actual or sym
bolic, or some act to place the fund beyond the control of the assignor, and a mere prom
ise or agreement to pay a debt out of such fund is not an equitable assignment. Colleps
v. George W. Smith Lumber Co. (Civ. App.) 185 S. W. 1043.

A contractor agreed to pay for material and labor out of the money to be paid him
when the work was 'completed. Held, not an equitable assignment of the fund, since it
remained under the contractor's control. Id.

Agreement to pay attorney a fixed sum, based on recovery on a life insurance policy,
held not to pass the legal title out of the beneficiary so as to make the attorney a neces

sary party to an action on the policy. American Nat. Ins. Co. v. Hawkins (C'iv. App.)
189 s. W. 330.

27. Existence and validity of assignment.-False representations of defendant as to
the solvency of the maker of notes given in payment for timber purchased of plaintiff,
relied upon by the plaintiff, held material, and to operate as a legal fraud upon plaintiff.
Benton v. Kuykendall (Civ, App.) 160 S. W. 438.

'

Where one states of his knowledge material facts by which another is defrauded, it
is no defense to reply that, although the statements were false, the person making them
believed them to be true, and, where worthless notes of a third person indorsed to plain
tiff "without recourse," and falsely represented to be good, were given in payment under
a contract, the defendant, when sued for damages for the deceit, could not shield himself
behind such indorsement. Id.

In an action to recover amount paid for note purporting to be secured by a vendor's
lien, evidence as to peaceable possession by parties other than the pretended vendor, in
connection with other testimony, held to show conclusively that the pretended vendor had
no interest in the land. Young v. Barcroft (Civ, App.) 168 s. W. 392.

Where the agent, through whom plaintiff negotiated a purchase of a note" which
falsely purported to be secured by a vendor's lien, was jointly interested with the seller
of the note in the proceeds of the sale, he was jointly liable with him to the plaintiff for
the fraud. Id.

Transferror of note, falsely purporting to be secured by a vendor's lien, held liable
to the transferee for the amount paid, whether guilty of an intentional fraud or not. Id,

In trespass to try title where defendant asserted title under an assignment to him of
notes reserving a vendor's lien, evidence held insuffiCient to show that the notes had ever
been transferred to defendant. Hergist v. Stautberg (Civ. App.) 178 S. W. 723.

Where the buyer after execution of a sales contract, but before delivery of the calves
covered thereby, sold the calves to a third party upon understanding that he was to take
the calves just as the buyer received them, there was a sale rather than an assignment
of the contract. Littlefield v. Clayton Bros. (Civ. App.) 194 s. W. 194.

29. Priorities between assignments.-In determining the rights of two assignees to
the fund, the fact that one assignment is in parol and the other in writing does not give
the latter any superior dignity. First Nat. Bank of Paris v. O'Neil Engineering Co. (Civ.
App.) 176 S. W. 74. '

A written assignment by a contractor to his surety for sums due him under the con
tract, is subject to a prior parol assignment by him of the same funds. Id.

As between creditors holding assignments of amounts due the debtor, the first in point
of time prevails. West T'exas Lumber Co. v. Tom Green County (Civ. App.) 188 s. W. 283.

Instrument assigning to lender bank all. money due borrower, except that necessary
to pay labor or material bills, cannot be construed as assignment also to holders of claims
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for labor and materials, and such claimants cannot establish priority through such instru
ment over other assignments postdating it, but antedating their own. Id.

31. Rights and liabilities of parties in general.-An assignment by a contractor to his
surety of money arising from retained percentages under the contract gives the surety no

claim to money payable at once. First Nat. Bank of Paris v. O'Neil Engineering Co. (Civ,
App.) 176 s. W. 74.

.

' .

A parol assignment by a company constructing a public road of funds to become due
vests in the assignee an equitable title to the fund and the right to the possession of war

rants drawn thereon as soon as they are issued, unless a superior right intervenes. Id.
Where an instrument relating to oil and gas rights is a mere lease, assignees are bur

dened with its obligations and covenants running with the land. Pierce Fordyce Oil Ass'n

v, Woodrum (Civ. App.) 188 s. W. 245. "

Instrument whereby lessor granted and leased all oil and gas under certain land held

governed by law relating to leases, so that assignees are bound to pay sum stipulated on

failure to commence operations within agreed time. Id.
Each of several .assignees to whom an interest in a patent right is. assigned has a

right to manufacture and sell the patented article, no matter how small his interest may
be. Davis v. Wynne (ICiv. App.) 190 S. W. 510. '

Contract for sale of gin and mill' outfit by defendants to par-tnez-ship, which contain
ed covenant that, while partnership operated gin and mill in community, sellers would not

engage in such business, was chose in action which, when assigned by partnership to cor

poration which succeeded it, carried with it all rights existing under it by reason of its

covenants and agreements. Malakoff Gin Co. v. Riddlesperger (Sup.) 192 s. W. 530.

32. Rights of assignee as against debtor.-Though a judgment is not within this ar

ticle, equity will set off one judgment against another, where the interests of justice re

quire it, but it will not allow a set-off against an assignee of an interest in a judgment,
where the assignor was not insolvent, and the assignee had no notice of any judgment
against the assignor, and paid a fair consideration. Davidson v. Lee (Civ. App.) 162 s.
W.414.

.

Defendant is liable to plaintiff for half the sum it paid H. in settlement; it settling
and paying the amount of settlement after notice of assignment to plaintiff of a half in
terest in the claim for damages and in any compromise, settlement, or recovery. Gulf', C.
& S. F. Ry. Co. v. James B. & Charles J. Stubbs (Civ. App.) 166 s. W. 699.

That a deed recited that the purchase-money note was "nonnegotiable and nonassign
able" held not to preclude a transferee, in view of this article, from suing on the note as

owner thereof. Sands v. Curfman (Civ. App.) 177 S. W. 161.
33. Rights of assignee as against third persons.-Plaintiff, suing as transferee of a

vendor's lien note, held, entitled to require intervener, setting up a similar note held as

collateral security, to show the indebtedness due under the obligation for which he held
it as collateral. Smith v. :Cooley (Civ. App.) 164 S. W. 1050.

A contractor's surety who was compelled to complete the work cannot claim the funds
by subrogation against a prior assignee unless the payments could have been lawfully
withheld by the board from the contractor or the assignee. First Nat. Bank of Paris v:
O'Neil Engineering Co. (Civ. App.) 176 S. W. 74.

Under proper circumstances, an oral assignment of money due one of the parties
might be binding between them but not as! to anyone else without notice. First State
Bank of Aransas Pass v. Fuson (Civ. App.) 185 s. W. 1042.

Art. 584. [309] [267] Assignee of non-negotiable instrument may
sue in his own name.

Construction and operation in general.-A petition in an action on a county warrant
against the county and indorsers held to state a cause of action against the indorsers, who
are liable as original obligors, and are not within arts. 579, 583, 584. Toole v. First Nat.
Bank of Hemphill (Civ. App.) 168 s. W. 423.

Arts. 579, 583, and 584, constitute a substitute for protest. under the law merchant
and do not apply where protest is not required, as where the maker is insolvent or a non�
resident. Id.

, Equities and defenses between original parties.-Though a judgment is not within
this article and art. 583, equity will set off one judgment against another where the in
terests of justice require it, but it will not allow a. set-off against an asdignee of an in
terest in a judgment, where the assignor was not insolvent, and the assignee had no no
tice of any judgment against the assignor, and paid a fair consideration. Davidson
v. Lee (Civ. App.) 162 s. W. 414.

The assignee of a land contract is not responsible for the promises of the vendor to
the purchaser, unless it contracted to become so. South Texas Mortgage Co. v. Coe (Clv.
App.) 166 S. W. 419; Same v. Erwin (Civ. App.) Id. 422.

An assignee of a claim for the price of machinery sold by. the assigno� under a war
ranty is not liable personally for damage by breach of the warranty, though his claim
may be abated or defeated thereby. A. S. Cameron Steam Pump Works v. Lubbock Ught
& Ice Co. (Civ. App.) 167 s. W. 256.

In a transferee's action on a nonnegotiable note, it is no defense that defendant
after notice of the transfer, has paid the amount of the note, or any part thereof t�
the payee. Sands v: Curfman (Civ. App.) 177 S. W. 161. .

'

An order to pay from funds collected by the drawee is subject to the prior debt of
the drawer to the drawee and to the drawee's equities against the drawer. H. J. Murrell
& Co. v. Edwards (Civ. App.) 179 S. W. 532.

A purchaser from an undisclosed agent can rely on any defense to recovery by the
prmcipal which existed against the agent when the purchaser became chargeable with

�9�ice of the agency. Hudgins Produce Co. v. J. R. Beggs'& Co. (Civ. App.) 185 S. W.

Where, in acceptance of an order drawn upon it, defendant school district agreed to
pay plaintiff what was due contractor on completion of work to satisfaction of building
committee, plaintiff could not recover where contractor had not completed building ac
cording to agreement. Lyon-Gray Lumber Co. v. Wichita Falls Brick & Tile Co. (Civ.
App.) 194 S. W. 1167.
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Right of action by assignee.-Whflre, in an action for breach of contract for the sale
of rice, plaintiff claimed as assignee of the contract under which defendant sold the rice,
and the evidence showed that the alleged assignment was in fact a mere contract of sale,
which did not require that the rice delivered to plaintiff be that procured from defend
ant, a verdict should have been directed for defendant. Standard Milling Co. v. Imperial
Rice Co. (Civ. App.) 160 S. W. 637.

Action by assignee in his own name.-A suit on a guaranty of certain assets of an

old bank transferred to a partnership operating a new one held properly brought in the
name of the new bank. Young v. Bank of Miami (Civ. App.) 161 s. W. 436.

The assignee of a shipper's claim for wrongful delivery may sue the carrier; the
assignment protecting it from any future action by the assignor. Wells Fargo & Co.

Express v. Pugh (Civ. App.) 185 S. W. 61.

Action in name of assig:nor.-Agreement of husband who employed attorney to take
case against railroad company for injuries to his wife, to pay half amount recovered,
after expenses were paid, held mere agreement to pay contingent fee, not rendering at

torney necessary formal party. Galveston, H. & S. A. Ry. Co. v. Brassell (Civ. App.) 186
S. W. 428.

Refusal of defendants' charge that plaintiff had no cause of action because it had
been assigned, held not erroneous. Wick v. McLennan (Civ. App.) 186 s. W. 847.

The petition in a suit by the beneficiary in policy of fraternal insurance brought for

use of his assignee, but not alleging that assignee was under legal disability, or had au

thorized suit, was demurrable, as the judgment would be a bar to subsequent suit by
assignee only on proof that assignee had authorized suit, or was estopped. American
Ins. Union v. Allen (Civ. App.) 192 S. W. 1087.

.

Though plaintiff has assigned to his attorneys an interest in his cause of action for

personal injury, they need not be made formal parties plaintiff; they filing 8; pleading
that they are representing plaintiff on the trial, and agree to be bound by any Judgment,
as though formal parties. Missouri, K. & T. Ry. Co. v. Hicks (Civ. App.) 194 s. W. 1145.

Art. 586. [311] [269] Assignor liable to assignee.
Misrepresentation by assignor.-Wllere a holder of a note which in its body stated

that it was for $75, while the figures in the margin were $7,500, represented that
the note was for $7,500, and the buyer thereof relied on the representations and paid
$7,500 therefor, the buyer could recover the difference between $7,500 and $75. Washing
ton County State Bank v. Central Bank & T'rust Co. of Houston (Civ. App.) 168 S.
W.456.

Art. 587.
when.

Suit against absolute guarantor.-This article and arts. 1842, 1843, 6336, and 6337, pro

viding the manner of suing obligors other than the principals on notes, bills, etc., apply
only to suits against obligors not primarily liable, so that it is not necessary before suing
the absolute guarantor of a note to sue the principal, nor to make him a party. Slaugh
ter v. Morton (Civ. App.) 185 s. W. 905.

Art. 588. [313] [271] Assignment, how put in 'issue.
Cited, Webb v. Reynolds (Civ. App.) 160 s. W. 152.

Necessity of pleading invalidity in general.-As the validity of an indorsement of a

note cannot be attacked unless it is specially questioned in the pleadings, there is a pre
sumption that an indorsement in blank was made before maturity, and the holder is pre
sumed to be the owner. First Nat. Bank of Garner, .Iowa, v. Smith (Civ. App.) 183 S.
W.862.

'.

In actions by assignee to enforce payment of the fund assigned, the alleged invalidity
of the assignment due to restriction in assignor's contract against assignment is defen
sive matter which defendant must plead and prove. King v. Hardin Lumber Co. (Civ.
App.) 187 s. W.401.

Necessity of denial under oath.-In a suit by the holder of a vendor's lien note, In
which the holder of a similar note intervened, held, not error to permit evidence of' own

ership, assignment, or transfer of intervener's note, without denial of the assignment
made by the vendor under a sworn plea. Smith v. Cooley (Civ. App.) 164 s. W. 1050.

Under this article maker of note payable to a corporation, and indorsed in its name

by its vice president and assistant treasurer, cannot impeach assignment without sworn

plea and affidavit. Forster v. Enid, O. & W. R. Co. (Civ. App.) 176 S. W. 788.
.

A sworn plea is not necessary to raise the issue of good faith of the holder of a note,
holding under itn indorsement. Id.

In an action against drawee of drafts, in absence of a sworn plea raising issue as
to genuineness of indorsements, it was not necessary to offer proof to support allegations
that drafts had been indorsed and delivered. Bloch v. Rio Grande' Valley Bank & Trust
Co. (Civ, App.) 190 S. W. 541.

Non est factum.-In a suit on a note, an unsworn plea of non est factum did not have
effect of demanding proof of execution of note until sworn to. Braxton v. Voyles (Civ.
App.) 189 s. W. 965.

Art. 589., [314] [272] Consideration, failure of, when it constitutes
a defense.

Cited, Landon v. Wm. E. Huston Drug Co. (Civ. App.) 190 S. W. 534.
1. Construction and application.-In a suit on a note payable unconditionally at a

time certain, a contemporaneous agreement to postpone the time of payment cannot be
proved by parol, notwithstanding this article. Hendrick v. Chase Furniture Co. (Civ.
App.) 186 s. W. 277.

2. Necesstty of conslderation.-A statement by defendant that he was responsible
and would see that plaintiff bank did not lose anything on a draft which it cashed for

I

[312] . [270] Assignor, indorser, etc., may be sued alone,
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a shipper of produce held a mere naked promise which would not sustain an action.
Citizens' Nat. Bank of Waco v. Abeel (Civ. App.) 160 S. W. 609.

Where, after the execution of a contract for the sale of land, the purchaser com

plained of his bargain being a hard one, and asked that he be allowed to have the rents
of the property until the closing of the transaction, to which the seller assented, the

agreement was without consideration and not enforceable. Bonzer v. Garrett (Civ. App.)
162 S. W. 934.

An agreement by the payee to notify a third party, who had assumed the notes, in
a county other than that in which the maker lived, and in which the notes were payable,
being without consideration, was no defense to an action on the notes after they became
due. Ward v. San Antonio Life Ins. Co. (Civ. App.) 164 s. W. 1043.

In an interstate shipment, a carrier is liable for the difference between the value of
the goods in the condition in' which they should have been delivered and the condition
when delivered, though the bill of lading issued under the Carmack Amendment restricted
its liability to the invoice price, where there was no consideration for the limitation of
liability. International & G. N. Ry. Co. v. Rathblath (Civ. App.) 167 S. W. 751.

Parol modification of a contract for the sale of cattle as to the manner in which the
seller should receive payment held invalid if not supported by a new consideration. Ter
rell, Atkins & Harvin v. Proctor (Civ. App.) 172 S. W. 996.

A modification of a contract, without a new consideration, is not enforceable. Barlow
v. Cotulla (Sup.) 173 s. W. 874, affirming judgment (Civ. App.) 141 s. W. 292.

Deed from agent to his principal conveying superior title reserved by retaining ven

dor's .Iien, held not to require consideration to support it. Zeigel v. Magee (Civ. App.)
176 s. W. 631.

A stipulation in a bill of lading signed without consideration after the carrier's fail
ure to deliver cars in time held not binding. Pecos & N. T. Ry. Co. v. Stinson (Civ. App.)
181 s. W. 526.

Stipulation in contract for carriage of live stock that suit for damages must be
brought within 91 days is not binding if there was no consideration therefor, and where
a binding oral contract had been previously made, the subsequent written contract would
be without consideration. Kansas City, M. & O. Ry. Co. v. Hansard (Clv, App.) 184 S.
W.329.

3. Adequacy.-Mere inadequacy of consideration for which a release is given and
ignorance of the releasor's rights is insufficient to avoid the release in absence of fraud
or other improper Influence, Turner v. Ontiberos (Civ. App.) 193 s. W. 1089.

4. W'rittel'l contract importing, consideration.-Where plaintiff permitted the defend
ant to use a building temporarily for the purpose of drying cotton, the defendant agree
ing to indemnify him for loss by fire, the fact that the liability greatly exceeded the
value of the use of the building, did not vitiate the contract, as not based on an ade
quate consideration, since the liability was remote and contingent and the use present
and certain. Seligmann v. Sonka (Civ. App.) 183 S. W. 73.

5. Sufficiency in general.-The society and affections of a child and the services
which it may render are a sufficient consideration to support a contract by persons at
'tempting to adopt such child, but, failing to accomplish such purpose, to leave a portion
of their property to such child. Thompson v. Waits (Civ. App.) 159 s. W. 82.

Where a partner in a law firm, who had acquired an interest in land, recovered for
his clients upon a contingent fee, conveyed it to a company holding the legal title for
such clients in order to perfect its title, and to aid in the defense of a suit, a contract
by the Company to reconvey was supported by a sufficient consideration. Phcenix Land
Co. v. Exall (Clv. App.) 159 S. W. 474.

Agreement by party to take the child of another, raise it as his own, and leave it all
of his property at his death held not unenforceable for want of consideration, where it
had been fully performed by the child and its father. Bridgewater v. Hooks (Clv. App.)
159 s. W. 1004.

Recitals, in a contract for the shipment of live stock, showing that a lower rate had
been given upon fixing a certain value upon the property showed a sufficient considera
tion for the contract of shipment at the rate fixed. Galveston, H. & S. A. Ry. Co. v.

Sparks (Civ. App.) 162 s. W. 943.
A power of attorney from plaintiff to defendants to sell and convey his land, or any

part of it, authorizing them to subdivide it and layout roads through it, they to be paid
a commission on sales, is binding on plaintiff, and cannot be canceled for want of con

sideration, on defendants subdividing, laying out, and constructing roads, and proceeding
to make sales. Byers v. Chatfield (C'iv. App.) 164 s. W. 415.

'

Where a note is taken as collateral security for a debt then created, the debt is suf
ficient consideration to support the note. First Nat. Bank of Iowa City, Iowa, v. Hum
phreys (Crv. App.) 166 s. W. 53.

Under an agreement whereby plaintiff's intestate was to have certain land upon the
happening of certain conditions, held, that his entry and making of improvements, rec

ognized by defendant, imposed an obligation upon him to pay the purchase price and
furnished a consideration which made an executed binding contract. Lester v. Hutson
(Civ. App.) 167 s. W. 321.

Agreement after expiration of the time for performance of an agreement for an in
terest in land, whereby the parties recognized the obligation of the first contract to pay
for and to convey the land, held supported by a consideration. Id.

Custody and control of convict given on execution and delivery of a convict bond held
a sufficient consideration for the bond as a common-law obligation, though it was invalid
as a convict bond. Harris v. Taylor County (Civ. App.) 173 S. W. 921.

A valid "consideration" is some right, interest, profit, or' benefit accruing to one

party, or some forbearance, detriment, loss, or responsibility given, suffered, or under
taken by the other. Keitt v. Gresham (Civ, App.) 174 S. W. 884.

Establishment of switch held sufficient consideration for an agreement that the rail
road company should not be liable to the shipper for fires caused by locomotives on either
the switch or the main track. Talley v. Gulf, C. & S. F. Ry, Co. (Civ. App.) 176 S. W. 65.

In action for breach of an agreement by an irrigation company to supply water, parol
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agreement ancillary to' original engagement held supported by consideration arising from
benefit to the promisee, though not mutual, to render such agreement binding and proper
to be shown In-evtdence. Lone Star Canal Co. v. Broussard (Civ. App.) 176 S. W. 649.

Defendant's. contention that the note sued on was given by him to plaintiff to use

to secure money to pay defendant an attorney fee, held not objectionable as presenting
matter not available as a legal defense or set-off to the note. O'Neil v. Gibson (Civ.
App.) 177 S. W; 183.

A valuable consideration for a promise may consist of a. detriment to the promisee;
"detriment" meaning that the promisee has, in return for the promise, forborne some

legal right which he otherwise would have been entitled to exercise. Harp v. Hamilton
(Civ. App.) 177 s. W. 565.

A valuable consideration for a promise may consist of. a benefit to the promisor;
"benefit" meaning that the promisor has, in .return for his promise, acquired some legal
right to which he would not otherwise have been entitled. Id.

Bill of lading for an interstate shipment, limiting the liability of the carrier to a

stated value, the shipper paying the lower of two rates, held binding on the shipper.
Texas & N. O. R. Co. v. Hancock (Civ. App.) 178 S. W. 654.

Release of building contractors' surety by school district held supported by valuable
consideration and to defeat a recovery for the amount of a judgment against the dis
trict. Rice Common School Dist. No.2 v. Oil City Iron Works (Civ. App.) 180 s. W. 1121.

Where the grantee of realty paid the grantor $10 provided an annuity of $600 for her,
and! agreed to render her personal services in caring for her as a daughter would her
mother, which she did until the grantor's death, there was consideration for the convey
ance. Feegles v. Slaughter (Civ. App.) 182 s. W. 10.

That defendants signed note without consideration at plaintiff payee's request upon
his statement that he was hard pressed for money and their signature would enable him
to sell the note, which was given by principal maker in payment of account due, held not
to state defense. Magill v. McCamley (Civ. App.) 182 S. W. 22.

Under written contracts, signed by the shipper, the transportation of the live stock
and of the shippers constituted a valuable consideration by the carrier rendering the con

tract binding upon shipper. Turner v. Henderson (Civ. App.) 183 S. W. 51.
A payment of earnest money to mortgagor of cattle under a contract of sale, without

the knowledge of the mortgagee and not for its benefit, held not consideration for an

agreement to release the mortgage. Lee v. Clay, Robinson' & Co. (C'iv. App.) 185 S. W;
1061.

By a written instrument defendant agreed in consideration of" $1 to convey, within
a fixed period, certain land to anyone designated by plaintiff upon the payment of a

stated sum to defendant. Held, there was no lack of consideration, since that instrument
fixed the prdce to be paid. Houghtling v. Eubank (Civ. App.) 186 S. W. 364.

Under an instrument reciting a $1 consideration, whereby the defendant offers to sell
land at a certain price, but plaintiff does not agree to purchase, defendant can withdraw
such offer at any time prior to plaintiff's acceptance thereof, although plaintiff tendered
defendant a $1 check upon the instrument's execution. Id.

A contract for sale of land which was an ordinary. land sale contract providing for
earnest money, examination of title, and making title good or return of earnest money
held not lacking consideration. Bender v. Bender (Civ. App.) 187 S. W. 735.

Injured railroad employe, who gave road a release of liability in consideration "of an

order on the treasurer of said company for the sum of one dollar," and failed to present
such order for payment, could not attack the release for lack of consideration. Pan
handle & S. F. Ry, Co. v. Fitts (Civ. App.) 188 S. W. 528.

Under rule that purchaser for value without notice from agent intrusted with posses
sion of property with authority to sell acquires good title as against principal, a purchas
er's release of mortgage on piano executed by agent was a valuable consideration. Posey
v. Adam Schaaf Co. (Civ. App.) 189 S. W. 977.

There is no consideration for a wife's signature to a deed to property which was not
the homestead and which the husband could convey without her signature. Earhart v.

Agnew (Civ. App.) 190 S. W. 1140.
The furnishing of a home and the otherwise maintaining. of the owner of land during

his life is a sufficient consideration to support a conveyance of such land. City of Hous
ton v. Ritchie (Civ. App.) 191 s. W. 362.

Where the organizer of a bank induced defendant to subscribe to its stock and exe

cute his note, agreeing to purchase defendant's stock, promising to pay defendant's note
on request and to indemnify, defendant against all loss, the organizer's promises were

supported by sufficient consideration. Anderson v. First Nat. Bank (Civ. App.) 191 s.
W.836.

6. Mutual promises.-Under an agreement whereby, in consideration ,that plaintiff
would obtain land at a low price, defendant was to convey an interest to plaintiff and
another when a certain amount was paid or sales of land and timber equaled that
amount, it was not essential to the validity of the contract or to plaintiff's right to
specific performance that there should be reciprocal obligation or mutuality of remedy,
where plaintiff had performed his part by procuring the land at the price set. Johnson
v. Mansfield (Civ, App.) 166 s. W. 927.

A contract by defendants to grow onions and deliver them to plaintiff, who should
have the right to determine when and where they should be sold, for a commission, it
merely guaranteeing a certain price for fancy onions, but having the right to determine
whether any onions came up to the prescribed standard,' is lacking in mutuality, and so

without consideration. Texas Produce Exchange v. Sorrell (Civ. App.) 168 S. W. 74.
A contract between an owner of oil lands and an oil company giving the company

the right to bore for oil, or to pay a quarterly rental, or to surrender the grant at any
time upon the payment of $5 to the owner, held a unilateral contract void for want of
mutuality; the $5 being merely a nominal consideration. Owens v. Corsicana Petroleum
Co. (Civ. App.) 169 s. W. 192.

An agreement to repurchase held a sufficient consideration to support a new contract,
though the buyer's debt was barred by limitations. Mahaney v, Lee (Civ. App.) 171 S.
W.1093.
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Modification of a seller's agreement as to acceptance of payment for cattle held sup

ported by a considera.tlon in the buyer's.agreement .to stand the lo�s of all cattle that

might die during the night. Terrell, Atkms & Harvm v. Proctor (CIV. App.) 172 S. W.

996.
,

Traffic contract relating to railroads' deliveries of cars on a siding at defendant s

lumber yard held supported by the reciprocal promises of the parties. J. B. Farthing
Lumber Co. v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 178 S. W. 725.

Warranty executed by seller without knowledge and consent of buyers held to have
no binding effect. Bolt v. State Savings Bank of Manchester, Iowa (Civ. App.) 179 s.

W. 1119.
An agreement by a surety to pay a note in case the principal refuses to do so made

as an inducement to third persons to sign it is supported by a consideration. Clevenger
v. Commercial Guaranty State Bank (Civ. App.) 183 s. W. 65.

A contract by which plaintiff put a truck in defendant's possession to use and pay
over half its income till paid for held enforceable by defendant so long as he complied
with it, though not binding him to continue' to <;1.0 so. Halff Co. v. Waugh (Civ. App.)
183 S. W. 839.

The contract is unilateral, and so terminable at will, where defendant agrees to fur

nish, but plaintiffs do not agree to take, for a specified time. Mutual Film Corp. v. Mor

ris & Daniel' (Civ. App.) 184 S. W. 1060.
Where defendant contracted to buy all the veneer cut by plaintiff and plaintiff agreed

to turn over orders to defendant, a modification, requiring defendant to take only the
material it needed, held to rest upon mutual consideration. Tyler Box & Lumber Mfg.
Co. v. City Nat. Bank of Paris (Civ. App.) 185 S. W. 352.

Conditional sale of billiard and pool tables for certain amount represented by notes
secured by chattel mortgage, to become the buyer's property if he quit drinking and
lived with his wife, under which buyer paid part of notes and was performing the con

tract, held not unenforceable for want of mutuality. Fire Ass'n of Philadelphia v. Perry
(Clv. App.) 185 S. W. 374.

Where defendant, in suit to foreclose a vendor's lien, undertook to sell the land for
benefit of himself and a codefendant, and procured. at least one prospective purchaser,
his services in so doing relieved of its want of mutuality, if any, contract of codefendant
to buy the land at execution sale and sell to purchaser procured by defendant. Roberts
v. Anthony (Civ. App.) 185 s. W. 423.

Contract between defendant and codefendant in suit to foreclose vendor's lien
whereby defendant was not to contest codefendant's right to recover against him, eto.,
held not void for want of mutuality. Id.

Where there is no other consideration for a contract, the mutual promises must be
binding on both parties, but, where there is any other consideration, mutuality of obliga
tion is not essential to the validity of the contract. Id.

An instrument, reciting a $1 consideration, whereby the defendant offers to sell land
at a certain price, but plaintiff does not agree to purchase, lacks mutuality, although
plaintiff tendered defendant a $1 check upon the instrument's execution. Houghtling v.
Eubank (Civ. App.) 186 s. W. 364.

Contract for sale of land which was an ordinary land sale contract providing for
earnest money, examination Of title, and making title good held not lacking in mutuality.
Bender v. Bender (Civ. App.) 187 s. W. 735.

.

If a' contract for the sale of onion sets to be grown could be defeated by failure of
crops or destruction while being held, was unilateral, part performance by the buyer in
growing a crop and holding it for shipment, being that upon which mutuality depends,
relates back and makes contract good from the beginning. Texas Seed & Floral Co. v.

Chicago Set & Seed Co. (Civ. App.) 187 s. W. 747.
Contract, whereby defendant agreed to furnish gravel to plaintiff's order, not to ex

ceed 15 cars a day, 'made when defendant knew plaintiff's customers, and that they would
probably require 15 cars per day, held not void for want of mutuality. Grand Prairie
Gravel Co; v. Joe B. Wills ·Co. (Civ. App.) 188 s. W. 680.

Contract obligating seller of land to erect pumping plant capable of supplying suffi
cient water to irrigate, held not unilateral because it did not bind buyer to use any water
or to water any land. Roberts v. Abney (Civ. App.) 189 S. W. 1101.

Contract for an exchange of land, not signed by the plaintiff, held a unilateral con
tract lacking in mutuality, so .that plaintiff could not enforce specific performance there
of. Clegg v. Brannan (Civ. App.) 190 S. W. 812.

Contract between organizer of bank and defendant, whom he induced to subscribe
for its stock, agreeing to purchase defendant's stock and to pay defendant's note, held
not unenforceable for want of mutuality. Anderson v, First Nat. Bank (Civ. App.) 191
s. W. 836.

7. Property and rights thereln.-A lease of land from a railroad company held not
to show conclusively that the lessee made no claim to the property in good faith,. so that
her giving up of the property was no consideration for the railroad's promise to convey
other property to her. Missouri, K. & T. Ry. Co. of Texas v. Edwards (Civ. App.) 176
S. W. 60.

A consideration for' defendant's promise to organize a corporation and convey his pat
ent rights to it cannot be the consideration for a subsequent promise to convey to pla.ln-.
tiffs an interest in the patent equivalent to the interest they. would have in the corpora
tion. Davis v. Wynne (Civ. App.) 190 S. W. 510.

9. Rights under contracts-Release or abandonment of rights.-Defendant bank's re
lease of its claim against a third person who had presented a forged check signed by
plaintiff, upon receipt of plaintiff's check in satisfaction of the claim, held a good consid
eration for the check. Schofield v. Texas Bank & Trust Co. (Civ. App.) 175 S. W. 506.

Contract of suretyship on notes held to be supported by sufficient consideration, shown
by surety's release from a former suretyship on a bond of the principal. Gulf Live'Stock
Ins. Co, v. Love (IC'iV. App.) 181 S. W. 766.

.

A broker held not entitled to commissions until the contract of sale had been reduced
to writing, and so his agreement, made before the contract of sale was executed to de-
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mand commissions only in event of a consu.mmated sale was supported by a considera
tion. Crawford v. Woods (Civ. App.) 185 S. W. 667:

The rights or plaintiffs under' a former contract cannot be the consideration for a

subsequent contract where there was no agreement to surrender those rights. Davis v.

Wynne (Civ, App.) 190 S. W. 510.
Where plaintiff and defendant entered into a contract to subdivide and sell lots at

a certain price and for a certain commission, the fact that the lands were not being sold
as rapidly as desired was a sufficient consideration. for an oral modification of the writ
ten contract in order to facilitate the sales. Ross v. Moore (Civ. App.) 191 S. W. 853.

The surrender of a claim against a third person is a valuable consideration for a
deed. Knox v. Gruhlkey (Civ. App.) 192 s .. W. 334.

A contract may be rescinded by mutual agreement, consideration being relief from
obligation of contract. Taylor v. Wentworth & Curtis (Civ. App.) 193 S. W. 158.

10. Pre-existing liability.-The past consideration of the advancement of money to a

corporation of which defendant was a shareholder will not support a note of the share
holder to the amount of the advancement. Witt v. Wilson (Civ. App.) 160 s. W. 309.

A surety or indorser who becomes such after the delivery of a note, in absence of
prior agreement or new consideration, is not liable, but if he becomes surety at the time
of renewal of the debt in consideration thereof he is liable. People's State Bank v. Flem
ing-Morton Co. (Civ. App.) 160 S. W. 648.

A previous debt, though barred by limitation, was a sufficient consideration for the
execution of a new note to the extent that it was given for such indebtedness. Helmke
v, Uecker (Civ. App.) 161 S. W. 17.

Where sureties executed a note to a bank to indemnify it for possible loss of moneys
advanced to H. during the year 1908, and there was no loss, held, that there was no con

sideration for a renewal note executed by them covering a past indebtedness of H. to the
bank. First Nat. Bank v. Hix (Civ. App.) 164 s. W. 1035.

Indebtedness is a sufficient consideration for the transfer of a note. Daniel v, Spaeth
.(Civ. App.) 168 S. W. 509.

Where a promoter of defendant lumber company purchased intervener's stock in an

other company agreeing to protect him against liability on such company's obligations
in return for his release of an option on land so that the owner might convey to defend
ant company, a subsequent contract by defendant embracing the terms of the promoter's
contract was supported by a consideration. Weathersby v. Texas & Ohio Lumber Co.

(Sup.) 180 S. W. 735.
11. Compromise and settlement.-A compromise of a claim made in good faith, and

with reasonable grounds, is a good consideration for a promise, though the claim in fact
could not be enforced. in court. Missouri, K. & T. Ry. Co. of Texas v. Edwards (ICiv: .4PP.)
176 S. W. 60.

Agreement by claimant of property levied on under execution to pay the judgments
by delivery of the property levied on, at an agreed price, held not without consideration.
Grisham v, Ward (Civ. App.) 179 s. W. 893.

Dock company and cotton company, before concluding agreement ror diversion of cot
ton shipment from Port Aransas to Galveston, had right to provide that dock company
should pay cotton company freight differential on account of the dock company's breach
of original contract for shipment from Port Aransas by diverting to Galveston. Aransas
Pass Channel & Dock Co. v. Southern Products Co. (Civ. App.) 185 S. W. 916.

The compromise of an amount due a road contractor is sufficient consideration to
support an accord and satisfaction. Clopton v. Caldwell ICounty (ClV. App.) 187 S. W. 400.

13. Forbearance-Extension of time of payment.-Where defendant K., having in
dorsed a note' as surety after its delivery without a new consideration, consented to an

extension of time of payment, such extension constituted a sufficient consideration for
his indorsement and rendered him liable thereon. People's State Bank v. Fleming-M'or
ton Co. (Civ. App.) 160 S. W. 648.

Where a usurious loan had already been discharged, the payments more than equal
ing the principal, an agreement to release all rights of action for usury, made in con

sideration of an extension, was without consideration and was no defense. Cotton v.

Beatty (Clv. App.) 162 S. W. 1007.
•

Where maker did not agree to forego his right to payoff a note, and did not execute
an extension agreement prepared by the payee, there. was no consideration for the ex

tension agreement. Lipscomb v. Walker (Civ. App.) 175 S. W. 449.
A creditor's extension of the payment of a past-due indebtedness from a corporation

upon receiving its 60 and 90 day notes would suppor-t a contract of suretyship evidenced by
the indorsement of its president. Bonner 011 Co. v. Gaines (C'iv. App.) 179 s. W. 686.

Where a corporation owed a debt upon open account, due and unpaid, an extension of
time for payment thereof upon execution of notes by the corporation and its president in
dividually was sufficient consideration to support the suretyship of the president. Bon
ner Oil Co. v. Gaines (Sup.) 191 s. W. 552.

14. -- Forbearance to sue or defend.-A promise by a purchaser of merchandise
from a dealer indebted to the seller of the merchandise to pay the debt if the dealer did
not do so, made in consideration of the seller forbearing to attach" the merchandise, was

supported by a sufficient consideration. Williams v: Clty Nat. Bank (Civ. App.) 166 S.
W.130.

A creditor's agreement to withhold suit against his debtor, followed by actual for
bearance, held a good consideration to support a third party's promise to pay the debt,
although no definite time of extension was expressly agreed on. Enterprise Trading Co.
v. Bank of Crowell (Civ. App.) 167 s. W. 296.

Note to payee bank, covering overdue interest on vendor's lien notes, for which the
bank promised to forbear to sue on the vendor's lien notes, held supported by considera
tion. Ramsey v. Farmers' & Citizens' Savings Bank (>civ. App.) 177 S. W. 209.

16. -- Existence or validity of right or remedy.-Agreement of defendant, in suit
to foreclose vendor's lien, to waive service, not to contest codefendant's right to judg
ment against him, and not to bid on property when sold, was insufficient consideration,
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where defendant had no defense, for codefendant's agreement to bid in property for sale
to discharge parties' liabilities. Roberts v. Anthony (Civ. App.) 185 S. W. 423.

17. Benefit to third person.-A note given by shareholders who were not responsible
for a corporation's debts to reimburse another for moneys advanced the corporation is

void for want of consideration. Witt v. Wilson (Civ. App.) 160 S. W. 309.

18. Performance of legal obligation.-It is sufficient consideration for a stranger's
indorsement of a note, without which the purchaser would not take it, that, from the

proceeds of the sale, he was to' be and was paid what the payee of the note owed him.
Farmers' & Merchants' State Bank v. Falvey (Civ. App.) 175 S. W. 833.

That a carrier of live stock furnished free transportation to the shipper as a care

taker is not consideration rendering binding a contract contained in a subsequently sign
ed bill of lading waiving damages for failure to furnish cars as orally agreed. Pecos &
N. T. nv. Co. v. Stinson (Civ. App.) 181 S. W. 526.

Agreement by lessor to accept sum less than face, of rent notes in consideration of
lessee's surrendering possession at fixed time is unenforceable, where by terms of lease,
lessee was bound to surrender possession at that time. Boerger v. Vandegrift (Civ. App.)
188 s. W. 948.

18Y2. Evidence.-In an action on chattel mortgage notes, evidence held to sustain a

finding that the notes were supported by a consideration. Trabue v. Guaranty State Bank

(Civ. App.) 173 S. W. 612.
Testimony that plaintiff hired a hack from defendant held sufficient to show payment

of consideration and render defendant liable for the loss of baggage in transit. Carter
Mullaly Transfer Co. v. Angell (Civ. App.) 181 S. W. 237.

20. Unenforceable or iIle.gal consideration-Violation of statute or ordinance.-Where
a corporation sold all its stock to S. & Co., who employed R. to resell, and R. sold stock
to defendant, receiving a note to S. & Co. for a part of the price, and another note for the

balance, representing commissions, the latter note was not invalid as violating a stat
-ute prohibiting the corporation to sell stock except for money paid, labor done, or prop
erty actually received. Scheffel v. Smith (Civ. App.) 169· S. W. 1131.

A lease of space for a fruit stand outside a store, providing that if the occupation of
the space be contrary to ordinance, then the lessee shall have space tnside, is not illegal,
though an ordinance is passed forbidding the erection of such stand on the sidewalk.
Wicks v. Gomves (Civ. App.) 171 s. W. 774.

When an act is prohibited by fundamental law or by statute as a means for protect
ing the public from fra,ud in contracts or to promote public policy, all contracts in viola
tion thereof are void. Republic Trust Co. v. Taylor (Civ. App.) 184 S. W. 772.

Plaintiff entering into an insurance contract whereby he was to receive the benefits
of a rebate offered in violation of Vernon's Sayles' Ann. Civ. St. 1914, arts. 4897, 4954,
while the contract was executory, might recover the premiums paid thereunder.' Federal
Life Ins. Co. v. Hoskins (Civ. App.) 185 s. W. 607.

There is no merit in contention that consideration for special conditions of shipping
contract was invalid, as making lesser rates contrary to schedules approved by the In
terstate Commerce Commission, in the absence of evidence that the rate was not one

of two rates approved by the Commission. Betka v. Houston & T. C. R. Co. (Civ. App.)
189 S. W. 532.

'

Where realty or personalty has been acquired by means of contract forbidden by Con
stitution or statute, or otherwise unauthorized, vendor may recover specific property,
where clearly identifiable, by return of anything he may have received by virtue of con

tract of sale. City of Ft. Worth v. Reynolds (Civ. App.) 190 s. W. 501.
The head of a faction in a foreign state cannot recover money, intrusted to an agent

to buy arms in the United States in violation of law and contrary to the President's proc
lamation, from a secret service officer, to whom the agent delivered it, as the courts will
not enforce agreements made in violation of law, or relieve the par-ties thereto. Car
ranza v. Hicks (Civ. App.) 190 S. W. 540.

In an action by the head of a faction in a foreign state to recover money intrusted to
an agent to buy arms in violation of law and contrary to the President's proclamation,
and turned over to a secret service officer, declarations of the agent held not to show
plaintiff's right to the money and to be inadmissible. Id.

21. -- Public policy in general.-A contract binding plaintiff to pool his stock in
a newspaper corporation with the stock of defendant, under conditions that the parties
and a third person will settle all differences, held contrary to public policy under Ver
non's Sayles' Ann. Civ. St. 1914, arts. 1154, 1159. Funkhouser v. 'Capps (Civ, App.) 174 S.
W.897.

An agreement by a thrasher, after looking over a farmer's wheat ricks, that he would
give the farmer 4,350 bushels of wheat therefor, the thrasher to retain any excess thrash
ed-thererrom and to make good to the farmer any deficiency necessary to make up' the 4,-
350 bushels, was unenforceable as a "wagering contract." Comer v. Powell (Civ. App.)
189 s. W. 88.

Contract for sale of cotton, held wagering contract which could be so declared by
court, regardless of ambiguity due to terms peculiar to cotton trade: Wolfe v. Andrews
(Clv. App.) 192 S. W. 266.

All contracts induced, by fraud or deceit are not thereby void, unless tending to in
jure public service. Varn v. Gonzales (Civ. App.) 193 s. W. 1132.

"Public policy" is determined by the spirit of the Constitution or law of the state
where contract is made or contrary to public' morals or illegal from any cause which
equity will not enforce. Id.

22. -- Immorality.-Where an agreement contemplated unlawful use of property
sold in a bawdyhouse, title being retained in the seller pending payment, the contract was
for an illegal object, and payment of installments due and unpaid could not be enforced.
Hayes v. G. A. Stowers Furniture Co. (Civ. App.) 180 s. W. 149.

E-vidence that grantor, owning lots in sections devoted to houses of prostitution, con-
o

structed and sold houses to persons likely to use them for immoral purposes, held suffi
cient to show sale for immoral purposes. Hall v. Edwards (Civ. App.) 194 s. W. 674.
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23. -- Inducing fraud.-A contract binding a carrier of cattle transported for sale
at destination to transport them with such speed as to require but one feeding and watering
en route, so as to make the cattle in such condition at destination that they will inflate
themselves with water and increase their weight when offered for sale, is void as in fraud
of the rights of buyers, and cannot be made the basis for damages. because breached.
St. Louis, I. M. & S. Ry. Go. v. West Bros. (Civ, App.) 159 S. W. 142.

A contract having for its object the practice of fraud upon a third party to take ad
vantage of confidential relations is void. Yarn v: Gonzales (Civ. App.) 193 S. W. 1132.

25. -- Prevention of competttl on.s--An agreement that one of the parties should
purchase property at a judicial sale and sell it to the other, which was not intended to
stifle competition .or prevent the property bringing a fair price, does not invalidate the
sale. Evans v. Garter (Civ. App.) 176 S, W. 749.

27. -- Affecting appointment to or emoluments of office.-A contract agreeing to
pay money or other valuable thing to a testamentary trustee in consideration of his re

nunciation is void, being contra bonos mores. Lednum v. Dallas Trust & Savings Bank
(Civ. App.) 192 s. W. 1127.

Evidence of an agreement of renunciation by testamentary trustees examined, and
held not contra bonos mores, the trustees receiving no personal advantage, but surren

dering in order that estate might be administered according to will. Id.

28. -- Ousting jurisdiction of courts and obstruction of justlce.-A stipulation in
a contract of sale fixing a venue of any suit growing out of it is valid. Texas Moline
Plow Go. v. Biggerstaff (C'iv. App.) 185 s. W. 341.

A by-law of a fraternal beneficiary society declaring that a member's disappearance
should be no evidence of his death, and that the by-law should be construed as a waiver
of any statute, etc., thereon, held invalid, as a stipulation as to the admission of evi
dence ousting the court of its jurisdiction. Sovereign Camp of Woodmen of the World v.

Robinson (Civ. App.) 187 S. W. 215.

29. -- Compounding offenses.-An agreement by a creditor who had charged the
debtor with crime to receive the amount of the debt and stop prosecution would be illegal
and void. Western Union Telegraph :Co. v. Smith (ClV. App.) 179 S. W. 548.

32. -- Effect of partial illegality.-The whole consideration of the contract is void
if any part thereof is illegal, and it is immaterial whether the illegality consists in a vio
lation of statute or of the common law. Lloyd v. Robinson (C'iv. App.) 160 S. W. 128.

A contract, illegal in part, may be specifically enforced if the illegal part is severable,
but not if the contract is entire. Wicks v. Comves (C'iv. App.) 171 s. W. 774.

Invalidity of a contract for the control. of a corporation held to render invalid a pro
vision for the sale and purchase of stock. Funkhouser v. Capps (C'iv. App.) 174 S. W. 897.

The rule that where the lawful part of a contract can be separated from the balance
the unlawful part will be rejected does not apply where the consideration entering into the
valid part is tainted with the illegality. Id.

If any part of consideration in a contract is illegal and not severable, the whole con

sideration is void, whether the illegality arises from statute or common law. Prudential'
Life Ins. Go. of Texas v. Pearson (ClV. App.) 188 s. W. 513.

An agreement for resumption of marital rights as part of the consideration for a deed,
made by a husband to a wife, was void and rendered whole contract, including an agree
ment for ratification of a prior deed, illegal. McKay v. McKay (Civ. App.) 189 S. W. 52!}.

33. -- Relief to parties.-The mere knowledge that money was to be used by the
borrower for an illegal purpose will not, without some act in furtherance, thereof, defeat
the lender's right to recover. Futch v. Sanger (Civ. App.) 163 S. W. 597.

The court will not enforce an illegal contract, whether the illegality is malum in se
or merely malum prohibitum. Bishop v. Japhet (Civ. App.) 171 S. W. 499.

Where plaintiff gave her check to defendant bank in consideration of its release of
its claim against' a third person, the law would not aid plaintiff to recover back the
amount if the check was given to carry out an agreement to compound felony. Scho
field v. Texas Bank & Trust 'Co. (Civ. App.) 175 S. W. 506.

A note, the consideration of which is illegal, cannot be enforced as between the par
ties. Sturdevant v. Falvey (Giv. App.) 176 s. W. 908.

If a contract is void for any reason, it is immaterial as to the ground rendering it
void, as it canriot be enforced in any event. Yarn v. Gonzales (Civ. App.) 193 s. W. 1132.

Where an illegal contract has been fully executed by the parties, the courts will rec

ognize the rights and titles result.lng therefrom, where the suit is not to enforce the con

tract itself. Hall v. Edwards (Civ, App.) 194 S. W. 674.
The courts will not assist in the furtherance of an illegal contract, and. it is imma

terial that the illegality does not appear upon the face of the contract. Id,
34. -- Relief to parties not in pari deiicto.-Where a conveyance is executed un

der circumstances showing both parties in delicto, but one less guilty than the other,' as
where he has a mere .knowledge of the fact that the property is to be put to an illegal
use, without furthering such use, equity will relieve him even to the setting aside of the
conveyance. Futch v. Sanger (Civ. App.) 163 S. W. 597.

Plaintiff who on defendant's false representations that a proposed contract had been
held legal by the courts, entered into it, and who received no benefit therefrom and aban
doned it when he found it was illegal, was not in pari delicto and could rescind and can
cel the note given to defendant. Goons v. Lain (Civ; App.) 168 S. W. 981.

Where plaintiff, under an illegal contract, procured the ostensible sale of a liquor busi
ness to defendant, intending to own it himself and on his .repudia.tlon of the contract sued
defendant, who by a cross-action claimed title, the court properly refused to render judg
ment for plaintiff, but erred in refusing to render judgment for defendant sustaining his
title and on a sequestration bond. Bishop v. Japhet (Civ. App.) 171 S. W. 499.

35. -- Further or subsequent agreement.-Where defendant purchased property
for immoral purposes, sale on foreclosure of trust deed was not an independent transac
tion, so as to make the sale valid. Hall v. Edwa,rds (Civ. App.) 194 S. W. 674.

36. Failure of consideration.-Shortage in acreage of land and misrepresentation by
the vendor or his broker as to the quantity of land sold held not a partial failure of con-
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Sideration for notes given by the vendee direct to a loan company, which advanced the

amount specified therein, which was paid to the vendor as a part of the price. Roberts v.

Prather (ClV. App.) 158 S. W. 789.
Where an agent of an insurance company who accepted a premium 'note failed to pay

the amount of the premium to the company, as he agreed, on account of which the policy
was canceled, the consideration for the note had failed, and the maker can recover judg
ment against the agent in an action against him and the payee by an indorsee of the

note. Newman v. Tarwater (Civ ..App.) 159 S. W. 495.
If stock was sold transferable to the purchaser only upon payment of his note, the

refusal to deliver the stock would not constitute a failure of consideration of the note un

less the seller had received payment of the note. 'Cowboy State Bank & Trust Go. v.

Guinn (Civ. APP.) 160 S. W. 1103.
Where an agent negotiated for his principal the sale of a worthless note for land, the

grantor could recover the land for failure of consideration. Rutherford v: White (Civ.
App.) 174 S. W. 930.

Where an assignment of moneys due one party was made under the other party'S!
agreement to extend the time on a mortgage, but no extension was made, the assignment
was without consideration. First State Bank of Aransas Pass v: Fuson (Civ. App.) 185
S. W. 1042.

,Art. 590. [315] [273] Liability of drawer, etc., fixed by protest.
In general.-An indorser's liability is conditioned upon default of the maker, and up

on the holder fixing such liability by suit against the maker before the first term of court,
under art. 579, or by protest according to this article, so that a petition in an action

against an indorser was insufficient for not showing that his liability had been so fixed.
Dunn v. Townsend (C'iv. App.) 163 S. W. 312.

Waiver of protest.-A provision of a note that each surety and indorser waived no

tice, protest, and presentation for payment fixed the liability of an indorser upon nonpay
ment, without protest, as effectually as a protest would have done. Central Bank & Trust
Co. of Houston v. Hill (Civ. App.) 160 S. W. 1099.

Art. 593. [318] [276] Days of grace allowed on all bills and notes.
Days of grace.-A bill payable on demand is suable at once, without, grace, while a

bill payable at sight is entitled to grace. Waggoner Banking Co. v. Gray County State
Bank (Civ. App.) 165 S. W. 922.

Art. 593a. Notes and liens for patent rights.-That all notes and
liens given for a patent right consideration or patent right territory
shall state on their face that the same were given for a patent right.
[Act March 22, 1915, ch. 76, § 1.]

Explanatory.-Act took effect 90 days after March 20, 1915, the date of the adjourn
ment of the legislature.

Art. 593b. Same; notice to subsequent purchasers.-The aforesaid
statement on the face of said notes or liens shall be notice to all subse
quent purchasers of said notes or liens of all 'equities existing between
the parties to the original transaction, and the same shall be subject to all
defenses against subsequent owners and holders, that they would, if the
same had remained in the hands of the original owner. [Id., § 2.]

Explanatory.-Sec. 3 makes it a misdemeanor to take a note for a patent or patent,
right territory without complying with the act, and is set forth in Vernon's Pen. Code
1916 as art. 999zzzz.

DECISIONS RELATING TO SUBJECT IN GENERAL

3. Execution and delivery.-A contract signed by "M. & B. agents of the estate or.
B. O'Connor, authorized by E. O. Tenison," which recited that there was received of C.
a certain sum in payment of a lot, would not bind John F. O'Connor in the absence of
proof that the contract was authorized to be signed for him. O'Connor v. Camp (Civ.
App.) 158 S. W. 203.

'

Where an escrow agreement provided for the delivery of vendors' lien notes on the
final determination of litigation concerning the land in question, such final determination
meant a final settling of the rights of the parties beyond appeal, and was not satisfied by
dismissal of the action by consent of the' parties. Hanby, v. First Nat. Bank (CiY. App.)
163 S. W. 415.

A written contract 18 not completed until signed or accepted and acted upon by the
party not signing. Benson v, Ashford (Civ. App.) 189 S. W. 1093.

. 5. DeSignation of parties.-No one is chargeable on a note- unless his name appears
as a party to it in some relation. Adams v. First Nat. Bank of Waco (ClV. App.) 178 S.
W.993.

The holder of notes executed alone by a partner for land, the deed to which ran to
him alone, though the circumstances were such as to constitute him a trustee for his un
named partner, could not recover thereon against such unnamed partner. Manley v:
Noblitt (Civ', App.) 180 S. W. 1154.

6. Designation of amount.-The marginal figures in the corner of a note are not
a part thereof, and where a difference exists between them and the sum stated in the
body of the note, the latter controls. Washington County State Bank v. Central Bank
& Trust Co. of Houston (Civ. App.) 168 S. W. 456.

9. Acceptance.-A bill payable on dema.nd is due and, suable at once while a bill
payable at sight must be presented for acceptance before it can be enforced against par-
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ties collaterally liable. Waggoner Banking Co. v. Gray County State Bank (Civ. App.)
165 S. W. 9'22.

.

The drawee of an order held not to have accepted the order by the words, "the
order shall have our attention" at an uncertain time. H. J. Murrell & Co. v. Edwards
(Civ. App.) 179 S. W. 532.

10. -- Effect.-Where drafts were presented to and accepted by defendant, there
was a primary contract between him and owner of drafts, and he became absolutely
liable, regardless of question whether or not payee in drafts was alive or dead when
they were drawn. Bloch v. Rio Grande Valley Bank & Trust Co. (Civ. App.) 190, S.
W. 541.

12. Validlty.-In a suit on a bond evidence held to sustain a verdict that the obligor
notified the obligee he would not be bound unless the signatures of others were procur
ed. Francis v. Cornelius (Civ. App.) 173 S. W. 947.

The court will cancel notes secured by mortgage given for stock subsequently issued
by a corporation in violation of law. General Bonding & Casualty Ins. Co. v. Mosely
(Civ. App.) 174 S. W. 103l.

If the promise of defendant's agents to loan plaintiff money was part of the agree
ment when plaintiff signed a stock subscription contract, he should have sought refor
mation, and cannot maintain suit to cancel the contract. Commonwealth Bonding &
Casualty Ins. Co. v. Barrington (Civ. App.) 180 S. W. 9136.

In an action on a note against administrator of maker, where defense was that note
was given as consideration for a fraudulent sale of plaintiff's stock of goods, without in
tent it should be paid, evidence held to support a verdict for defendant. Powell v. Er
win (Civ. App.) 189 S. W. 563.

Notes held valid, though effort to create lien on homestead for entire debt was in
effectual because part of debt was for something' for which homestead could not be in
cumbered. M. Kangerga & Bro. v: Willard (Civ. App.) 191 S. W. 195.

13. -- Fraud, duress and mlstake.-In an action upon a check given by defendant
to pay for repairs to his automobile, where plaintiffs by unlawfully withholding posses
sion of the machine compelled the giving of a check for a larger amount than that which
was really due, their good faith in enforcing a claim, in fact improper, will not affect
defendant's right to set up duress as a defense. Caldwell v : Auto Sales & Supply Co.
(Civ. App.) 158 S. W. 1030.

Statement of payee's a.gent that notes were payable at P. with no effort to conceal
the fact that they provided for payment at H. if not paid at maturity 'held not to con

stitute fraud in obtaining the execution of the notes. Newman v. Buffalo Pitts Co.
(Civ. App.) 160 S. W. 657.

That notes were procured by payee's agent by misrepresentations .concerning a

matter in which the payee was not interested held a defense to the notes in the hands
of the payee. Bankers' Trust Co. v. Franks (Civ. App.) 178 S. W. 602.

Testimony of woman seeking cancellation of note to bank for fraud held open to a

construction rendering her agreement' with the cashier of the bank not fraudulent as to
the bank so as to defeat relief. Lockney State Bank v. Damron (Civ. App.) 1791 S. W.
552.

Cashier'S misrepresentation to maker of note to bank as to its amount that he was

also a party and would stand between her and all danger held sufficient ground for
a cancellation. rd.

Purchaser sued on note for purchase price held entitled to rely upon misrepresen
tations as a defense, not on the theory of fraud and deceit, but because they were
warranties. Bolt v. State Savings Bank of Manchester, Iowa (Civ. App.) 179 S. W. 1119.

Instrument will not be set aside for mistake of one of the parties unless superin
duced by fraud of other. Yantis v. Jones (Civ. App.) 184 S. W. 572.

Evidence in a suit on a note detached from a written contract or order executed by
defendant and plaintiff's assignor, held to sustain finding that contract or order had been
obtained from defendant for fraudulent purpose of realizing on it by transfer to third par
ty. Landon v. Halcomb (Civ. App.) 184 S. W. 1098.

In bank's suit on note for $150, wherein defendants claimed they had been defrauded,
when one of them borrowed $125, tnto signing the note, evidence held sufficient to
support judgment for defendants. Farmers' & Citizens' Sav. Bank v. Smith (Civ. App.)
188 S. W. 10'26.

In bank's suit on note, evidence held insufficient to sustain finding that a defendant
obtained possession of note sued on from another defendant by means of fraudulent rep
resentations of such character as to amount to a fraudulent taking of the note without
consideration. Guaranty State Bank v. Bland (Clv, App.) 189 S. W. 546.

14. Alteratlon.-Erasure of the name of a surety from a supersedeas bond by a

stranger held not to affect the legality of the instrument. Rushing v. Citizens' Nat. Bank
of Plainview (Civ. App.) 160 S. W. 337.

If, after signing, a bill of lading was altered by adding the words "charges guaran
teed," the alteration was material and would not bind the consignor. Chicago, R. I. &
G. Ry. Co. v. Floyd (Civ. App.) 161 S. W. 954.

.

Since a payee who makes a special indorsement of a note, and afterwards becomes
its owner, may strike out his own and subsequent indorsements, and sue thereon in his
own name, his erasure of his own indorsement is not such an alteration as to release the
maker. Smalley v. Vinton (Civ. App.) 164 S. W. 918.

Alteration of a note b.y changing the indorsement, by permission, after suit had be
gun, held error. Smith v. Cooley (Civ. App.) 164 S. W. 1050.

A change of a purported indorsement on the back of a note, originally indorsed
thereon without authority, would not be an alteration of a contract. Roberds v. Lan
ey (Civ. App.) 165 S. W. 114.

The insertion of the words "or bearer" following the name of the payee was not a

IIJ¥l.terial alteration. Douglass v. Lockhart (Civ. App.) 168 S. W. 382.
Detaching of note for price of piano from order for the piano as authorized in the

order held not an alteration of the contract. Harrison v. Hunter (Civ. App.) 168 S.
W. 1036.
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An alteration of a stock subscription contract with respect to the number of shares

and amount of capital stock subscribed for, releases the subscribers. Bohn v. Burton

Lingo Co. (Civ. App.) 175 S. W. 173.
The rule that where the instrument has been altered, recovery may be had on the

original instrument applies only where the alteration has been without fraudulent in
tent. ld.

Change in personality, number. or relation of parties to instrument, without consent
of the opposite party, held to avoid it, even in the hands of an innocent purchaser. Bolt
v. State Savings Bank of Manchester, Iowa (Civ. App.) 179- S. W. 1119.

Where a note was attached without line or perforatioil to a conditional contract of

sale, its subsequent detachment and negotiation was an alteration avoiding the note
in the hands of an innocent purchaser for value. Spencer v. Tripplett (Civ. App.) 184
S. W. 712.

Where the plaintiff's assignor and defendant, par ties to a contract or order with a

note attached, intended and understood that the note was not to be detached, its detach
ment for the purpose of negotiations was a material "alteration" of the note. Landon
v. Halcomb (Civ. App.) 184 S. W. 1098.

Bank's innocent alteration of due date of note, pursuant to agreement with signatory,
held to have destroyed instrument as an obligation, despite stipulation whereby par
ties secondarily liable waived presentment, etc., and agreed that, if note was extended
as to principal, their liability would not be affected. Caldwell Nat. Bank v. Reep (Civ.
App.) 188 S. W. 507.

While a material, though innocent, alteration of a note, destroys it as an obliga
tion, and as 2. premise for recovery, under appropriate conditions recovery may be
had on the original consideration. Id.

Where a note recited it was payment on numbered contract, erasure of number
was a material alteration which would defeat action. Metropolitan Nat. Bank v. Van-
derpool (Civ. App.) 192 S'. W. 589.

_

Change in contract of guaranty effected by a stranger to the instrument did not de
feat recovery upon the contract as actually made. Goodman v. W. S. Peck & Co. (Civ,
App.) 192 S. W. 785.

In suit on contract of guaranty, evidence held to justify trial court's finding that
change in contract was in defendant's handwriting. Id.

15. -- Erasures before slgnlng.-Where a printed statement in a contract is writ
ten over, varying its terms, the one accepting the contract rmust be held to have under
stood the significance of the change, and failure of his agent to communicate it would
not provide him with a defense. American Mfg. Go. v. O. C. Frey Hardware Co. (Clv,
App.) 180 S. 'w. 956.

Evidence held to show that interlineatioris in a contract were made by the defend
ant, who denied it, and were of date concurrent with the contract. Lester v. Hutson
(Civ. App.) 184 s. W. 268.

16. Indorsement and transfer In general.-In action on a premium note transferred
by an insurance company to its soliciting agent in consideration of his paying the cost of
term insurance, after the note had been dishonored, evidence held to warrant a finding
that the writing of the words "with recourse" following the entire indorsement in blank
was a mistake. Security Trust & Life Ins. Co. v, Stuart (Civ. App.) 163 S. W. 396.

In an action on a note, evidence held to support a finding that the payee did not
authorize its indorsement in her name by a third person. Sloan v. Grlmrrre (Civ. App.)
167 s. W. 1089.

The mere fact that the payee of a note is such in a fiduciary capacity does not in
capacitate him to transfer it. Baker v. Brown (Civ. App.) 186 s. W. 813.

It is not essential to validity of transfer of a note by the payee that the maker agree
to or direct the transfer. Id.

An indorsement of a note by an agent in his own name does not bind the princi
pal. Borschow v. Wilson (Civ. App.) 190 S. W. 202.

In a suit on a note payable to maker and indorsed in maker's name, evidence held
to support a finding that maker executed indorsement. Amthon v. First State Bank of
Uvalde (Civ, App.) 194 S. W. 1019,.

18. Title and rights acquired by purchase or payment.-A note and a trust deed
given to secure it are so blended and merged into each other that an assignment or

transfer of the note carries with it the mortgage lien. Ward v. San Antonio Life Ins.
Co. (Civ. App.) 164 S. W. 1043.

19. Liability on Indorsement.-The indorsement of a note 'by a stranger for a con

sideration, on the sale thereof, carries with it 'his warranty of its genuineness, making
him liable to the purchaser, even if the note is void as to the maker. Farmers' & Mer
chants' State Bank v. Falvey (Civ. App.) 175 S. W. 833.

In an action on a note which defendants indorsed before negotiation, evidence held to
warrant a finding that they were prfmartly liable. Hill & Meredith v. First State
Bank of Hillsboro (Civ. App.) 181 S. W. 219.

An insurance company, which issued its stock, contravening Constitution and stat
ute, for a note, and indorsed before maturity to a third person as part consideration
for property transferred, was liable to the third person on its indorsement. Prudential
Life Ins. Co. of Texas v. Smyer (Civ, App.) 183 S. W. 825.

An indorser cannot escape liability by showing that he had an understanding that
his indorsement was to be without recourse on him, that he was ignorant of the legal
effect of signing his name on the back of the note, and that he was told that Signing
his name was only a formal matter necessary to transfer. Barger v. Brubaker (Civ.
App.) 187 S. W. 1025.

The indorser of a note, being only secondarily liable, cannot be held until a valid
obligation is established against the maker. Hackney Mfg. Co. v. Celum (Civ, App.)
189 S. W. 988.

If one not having an assignable interest in promissory notes joined in an indorse
ment for purpose of assignment alone, his liability would have been that of a surety
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or guarantor, and not that 'Of an ordinary indorser. Borschow v, Wilson (Civ. App.) 190
S. W. 202.

20. -- Compelling resort to security.-Where note and mortgage were given and
payee indorsed note, by such indorsement he impliedly agreed that he was satisfied
with transaction, and indorsee could accept the security as tendered and rely on indorse
ment, on which he could recover; though the security was lost owing to failure to record
mortgage. Nunn v . Smith (Civ. App.) 194 S. W. 406.

22. Indorsement without recourse.-A holder of notes indorsed without recourse can

not recover against his indorser on the notes, though he was induced by fraud to pur
chase them, but his remedy is by rescission of the contract and recovery of the price
or by action for damages for fraud. Doolen v. Hulsey (Civ. App.) 192 S. W. 364.

23. Discharge of indorser.-Wh�re a note was obtained by fraudulent representation
without consideration and plaintiff was not a bona fide holder without notice, releasing
the maker from liability. an indorser was also released. Wills v; Tyer (Civ. App.) 186
S. W. 862.

26. Indorsement in blank.-A note payable to maker's order, when indorsed in blank,
becomes, in legal effect, a note payable to bearer. Kanamari v. Gahagan (Civ. App.) 185
S. W. 619.

27. Liability of guarantor.-On a guaranty of the collection of certain assets of
a bank, time not being of the essence, the guarantors were not relieved from liability
because the uncollected paper was not delivered to an attorney for suit within 30' days
after maturity as provided for. Young v. Bank of Miami (Civ. App.) 161 S. W. 436.

Where a note and contract of guaranty showed that defendant was liable on the
note only as guarantor, the substitution as principal payor of the note of an insolvent
corporation for the original payor, which was solvent, released the guarantor. May v,

Waniger (Civ. App.) 164 S. W. 110{i.
•

Where defendant's guaranty of certain drafts drawn on a grain company was sub
ject to presentation of drafts, with hills of lading attached, direct to defendant for pay
merit, the conditions were not waived by a course of transmfssion direct to the grain
company, disregarding defendant, so as to make it liable for a draft so presented and re

fused by the drawee, without bill of lading attached. Waggoner Banking CQ. v. Gray
County State Bank (Civ. App.) 165 S. W. 9122.

A written guaranty of payment for merchandise limited in amount held a conttn
uing one which rendered the guarantors liable, though the principal had paid more than
the amount limited. Woelfel v. Rotan Grocery Co. (Civ, App.) 184 S. W. 803.

The liability under a guaranty will be construed as continuing when it is evident the
object was to give a standing credit to the principal debtor tQ be used frorn time to
time. Id.

28Y2' Construction In general.-A contract will be construed most strictly against
the one who wrote it. St. Louis, B. & M. Ry. Co. v. Hicks (Civ. App.) 158 S. W. 192;
Western Assur. CQ. v: Hillyer-Deutsch-Jarratt Co. (Civ. App.) 167 S. W. 816.

A contract should be construed as a whole, Sparkman v: Davenport (Civ. App.)
16.()1 S. W. 410; Riggins v. Post (Civ. App.) 172 S. W. 210; Broocks v. Moss (Civ. App.)
175 S. W. 791; Taylor v, First State Bank of Hawley (Civ. App.) 178 S. W. 35.

In construing written instruments effect mnrst be given to every clause if possible,
and in determining whether apparently contradictory provislons can be harmonized,
the entire instrument should be looked to in the light of the surrounding circumstances.
Thompson v. Waits (Clv. App.) 159 S. W. 82.

Where two purposes or intents may be inferred from the language of a written in
strument, and the main purpose clearly appears, it will control, but this merely means
that where the language is susceptible of two meanings, that will be adopted which does
not contradict the main purpose, as evident 'On the face of the instrument. Id.

Where the language of a written instrument admits 'Of but one meaning, and the
different clauses are plainly contradictory, they mutually destroy each other and ren

der the instrument void. Id.
Courts should hesitate to change by implication the terms of express contracts.

Northern lIT. Co. v. Dodd (Civ. App.) 162 S. W. 946.
The governing principle in the construction of contracts is the intention 'Of the

parties. Rankin v, Rhea (Civ. App.) 164 S. W. 1095.
Where an instrument is susceptible 'Of two constructions, the 'One working no injus

tice should be adopted. Id.
It is the duty of courts to enforce contracts as they have made them, notwithstand-

ing a hardship may be worked. Id,
,

Particular words may not be isolatedly considered, but the whole contract must be
interpreted with reference to the nature of the obligation between the parties. Id.

The meaning of words in a contract is, governed by the intent of the parties, and,
though the terms are not ambiguous, the situation of the parties, the SUbject-matter, and
other circumstances may be looked to, and a party will be bound by that meaning
which he knew the other party supposed the words to bear. Dublin Electric & Gas Co.
v, Thompson (Civ. App.) 166 S. W. 113.

'

In construing a written contract, words used should be accepted in their ordinary
sense, unless there is something to show that they were used in a different sense. Oulf
Refining Co. v: Brown-Lloyd Co. (Civ. App.) 167 S. W. 162.

A telegram by a bank to prqtect drawees on drafts secured by cotton against over

drafts held an unconditional guaranty. William D. Cleveland & Sons v, First State
Bank of Floydada (Civ, App.) 176 S. W. 663.

The rule that the contract of a guarantor is to be strictly construed in his favor is
applied only after the legal scope of its terms is determined by the same rule 'Of con

struction applied to other writings. Taylor v, First State Bank of Hawley (Civ. App.)
178 S. W. 35.

In construing a contract the court should seek the intention of the parties from
the words used, the SUbject-matter, and, the purpose of the agreement, reconclltng con

flicting clauses" and considering the instrument as a whole in the light of surrounding
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circumstances, to give it a fair and customary construction, giving effect to all terms.

Stone v. Robinson (Civ. App.) 180 S. W. 135.
Where the maturity of a note rests at the election of the holder, until such elec

tion is exercised the debt will not be considered due. Cofer v. Beverly (Civ. App.) 184 S.

W. 608. .

dContracts are to be construed in accordance with intention of parties ascertame

from: writing itself when meaning is clear. Corbin v. Booker (Civ. App.) 184 S. W. 696.

W'hen some of the provisions of a contract are printed and some written, and there

is a conflict between the printed and written provisions, the printed must yield. Amer

ican Nat. Ins. Co. v: Van Dusen (Civ. App.) 185 S. W. 634.
The giving of a note for an antecedent note will not extinguish the latter unless

the parties so intend. .Jackson v. Home Nat. Bank of Baird (Civ. App.) 185 S'. W. 893.

Where a note is of doubtful meaning, or the language is ambiguous, the construction

given by the parties themselves, as shown by their conducti or admissions, will be deem

ed the true one. T. W. Marse & Co. v. White (Civ. App.) 189 s. W. 1027.
Where a contract is ambiguous because of apparent inconsistencies between the

written or typewritten and printed parts, the written or typewritten words control.

Producers' Oil Co. v. Snyder (Civ. App.) 190 s. W. 514.
Where the printed terms of sale of a contract were left blank, the terms written in

ink are conclusive. Ames Portable Silo & Lumber Co. v. Worrall (Civ. App.) 1914 S.'

W.480.
29. Construction as to parties-Joint or severa I.-Where a note recites that "we"

promise to pay, and is executed by the president of a corporation for the company, and
indorsed by him as surety, it must be treated as a joint obligation. Canadian Long
Distance Telephone Co. v. Seiber (Civ. App.), 159 S. W. 897.

30. -- Principals, sureties, or Q,uarantors.-In an action on a note, evIdence held
to sustain finding that a maker gave the comaker authority to execute the note for the
former, and not merely bind him as surety. Connor v. Uvalde Nat. Bank (Civ. App.) 172
s. W. 175.

One who, as part of the original transaction, indorses a draft is Itableto pay it if the
drawer fails to do so. Harper v. Winfield State Bank (Civ. App.) 173 S. W: 627.

One not the payee of a note, who signs his name on the back thereof before delivery
without words to express the nature Qf his undertaking, is an original promisor or surety.
Brooks v. Stevens (Civ. App.) 178 s. W. 30.

'

Letter of defendant, assistant cashier of bank, in response to inquiry as to financial
standing of corporation, held not a personal guaranty of draft thereafter drawn on cor

poration. Taylor v. First State Bank of Hawley (Civ. App.) 178 s. W. 35.
Under agreement whereby indorsers renewed a note without the maker's signature,

and whereby one indorsed such note without agreement fixing his liability and afterwards
renewed the note, they would not be sureties, but principals. Wilson v. Thompson (Civ.
App.) 186 S. W. 773 .

.Joint obligors on a note are, as between themselves, each sureties for the payment
of the shares of the others. Red River Nat. Bank v. Ferguson (Civ. App.) 192 s. W.
1088.

Relation between indorser and maker of note, even after liability of indorser is fixed
by protest or waiver, is very similar to that of principal and surety, and most acts which
will discharge 'one will discharge other. Nunn v. Smith (Civ. App.) 194 s. W. 406.

31. Accommodation parties.-An accommodation maker of a note might at any time
before payee bank advanced money thereon, withdraw from his engagement evidenced
thereby. First State Bank of Teague v. Hare (Civ. App.) 190 S. W. 1113.

Where one of two accommodation makers of a note before payee bank had advanced
money thereon notified bank of his withdrawal from note, his release did not release
other accommodation maker. Id.

'

32. -- Relation to other makers.-President of' corporation who writes his name

on back of its note, at inception, before delivery, for accommodation of corporation, is
surety and not indorser. Houston 'I'ransp, Co. v: Paine (Civ. App.) 193 s. W. 188.

35. Collateral agreements.-A purchaser under a contract stipulating that he would
sell and transfer to the vendor two notes executed by a third person, one of which was

received as shown by the recitals in the deed as cash, was only required to indorse such
note without recourse. Clopton v. Abee (Civ. App.) 158 S. W. 180.

An agreement between the makers of a note that it should not be used unless signed
by other parties will not defeat the payee's right to recover on it, unless he had notice
thereof when he accepted it. Solomon v. Merchants' & Planters' Nat. Bank (Civ. App.)
168 s. W. 1029.

-

In an action on a note given in payment for corporate stock, held, that the balance
of the stock subscribed for by the payee of the note which was not legally issued under
Const. art. 11, § 6, had never- been placed as required by a collateral agreement before
defendant's obligation became binding. Sanger v. First Nat. Bank of Amarillo (Civ.
App.) 170 S. W. 1087.

Cause of action against person fraudulently failing to sign renewal note as agreed
held for breach of such promise and not on the note. Kelley v. Audra Lodge No. 438,
Fraternal Union of America (Civ. App.) 176 s. W. 784.

Two signers of a note as principals had the right to sign and deposit it with the
payee on condition that it should not become valid until other principals had signed it.
First State Bank of Amarillo v. Cooper (Civ. App.) 179 s. W. 295.

37. -- Security.-Drawer of draft payable to plaintiff bank held not released from
liability by its cashier's agreement as to sale of cotton subject to 'lien, nor entitled to
complain of irregularity therein, where it was sold at market value and the proceeds
were credited to him. Harper v. Winfield State Bank (Civ. App.) 173 S. W. 627.

Mere knowledge on the part of a bank, holder of notes, that a third party was an
indemnitor and had agreed to pay the same, did not impose on the bank any obligation
to pursue the third party and to exhaust securities owned by him and in the bank's
hands before suing the maker. Anderson v. First Nat. Bank (Civ. App.) 191 s. W. 836.

In action by bank on note, an answer demanding accounting under alleged agreement
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of payee to deposit with plaintiff bank moneys realized upon sale of lands in which maker
was interested, which moneys were to be applied on note, held to state good defense as

against general demurrer. Seabrook v. First Nat. Bank of Port Lavaca (Civ. App.) 192
s. W. 314.

38. Extension and agreements to extend.�An agreement to extend the time of pay
ment of vendor's lien notes, in constderatlon or the debtor's agreement to pay interest,
is not binding, where the debtor did not obligate himself to pay interest for a definite
time and there 'was no agreement to extend the notes for any stated period. Workman
v. Ray (Civ. App.) 180 s. W. 291.

39. -- Sufficlency.-Request for and promise of extension of time of payment of
note held not to show extension. Brunson v. Dawson State Bank (Civ. App.) 175 s. W.
438.

40. -- Effect.--Giving time to one joint maker of a negotiable note does not dis
charge the other joint makers. Hardy v. Carter (Civ. App.) 163 S. W. 1003.

The provision of a contract guarantying the payment of an indebtedness that an ex

tension of time for payment should not discharge the guarantor was effectual, and dis
charge would not follow on extension, though unconsented to by the guarantor. Neblett
v. Cooper Grocer-y-Co, (Civ. App.) 180 s. W. 1162.

.

.

Where the holder of a vendor-s lien note exercised his option to declare the whole
debt due for failure to pay an interest installment, an agreement by such holder after
declaring the note due to extend the time for payment of interest bound his assignee.
Cofer v. Beverly (Civ. App.) 184 S. W. 608.

Agreement by holder of note for extension of time for payment of installment of in
terest held to estop him and his assignee from declaring the entire note due, under its

provisions, for failure to pay the installment when due. - ld.
One who signed a written guaranty expressly authorizing the extension of time for

payment is not released by the taking of additional security as a consideration for such
extension. Woelfel v. Rotan Grocery Co. (Civ. App.) 184 s. W. 803.

42. De,fenses against payee.-The fact that the note sued on was given by defendant
to guarantee the payment by a contract purchaser of land of the consideration of the

purchase, and not as a forfeit upon the purchaser's failure to perform, would not be a

defense- to an action on the note by vendor on the purchaser's failure to perform. Sears
v. Ainsworth (Civ, App.) 166 s. W. 60.

Committee of citizen subscribers defaulting in its contract undertaking to furnish
railroad with title to right of way, so that injunction had restrained completion of grade
work within the contract time, held not entitled to possession and cancellation of its

promissory note-so Crawford V. Wellington Railroad Committee (Civ. App.) 174 S. W.
1004.

Seller of piano held entitled to recover on notes given for its price; the facts not
showing rescission of the contract. Perry v. Smith (Civ. App.) 180 S. W. 160.

The execution of notes and mortgages in payment of an irrigation plant held no de-.
rense to an action by the purchaser for damages for the failure of the machinery to irri
gate the crops. Southern Gas & Gasoline Engine CO. V. Richolson (Civ. App.) 181 S. W.
529.

'l'hat a purchaser of irrigating machinery gave notes to secure the purchase price
and the seller forebore to enforce collection will not preclude the purchaser from recover

ing damages for loss of crops due to the failure of the machinery to properly irrigate the
land. Id.

Cancellation of subscription note held properly denied, where, though maker's brother
was to sign it, a note. by the brother had been turned over to plaintiff, and he had not
offered to return it. Collett V. Quanah, A. & P. Ry. Co. (Civ. App.) 183 S. W. 857.

43. Payment, tender or release.-A note for $200, executed by plaintiff to defendant,
was satisfied and discharged if plaintiff afterwards presented to defendant a bill for $200
for services in satisfaction of the note, and requested that the note be returned, and de
fendant impliedly acquiesced in such means of payment. Autrey V. Collins (Civ. App.)
161 S. W. 413.

Where renewal notes were not executed according to the agreement, the creditor's
extension of time and acceptance of the renewal notes held not to discharge the original
note which was retained. Rushing V. Citizens' Nat. Bank of Plainview (Civ. App.) 162 S.
W.460.

Where a note was the joint and several obligation of the makers, the release of one
of them did not operate as a release of the others. Tinkham v. Wright (Civ. App.) 163
S. W. 615.

Where either of two renewal notes constituted a novation, the note for which the re
newals were given was no longer a binding obligation. First State Bank of Amarillo v.

Cooper (Civ. App.) 179 S. W. 295.
Where the holder of a note providing for attorney's fees, instituted suit thereon, a

tender of the principal and interest dUG, but without the attorney's fees, or accrued
costs, is insufficient. Dawson v. Falfurrias State Bank (Civ. App.) 181 S. W. 553.

44. -- Application of payments.-If there was no appropriation of a payment
made upon a promissory note, it would be applied to the interest. Wilson V. Ware (Civ.
App.) 166 s. W. 705.

45. -- Recovery of payments made.-A purchaser, making a partial payment' and
giving a note for a partial payment, held entitled to recover the money paid and the
note, on the vendor being _

unable to give good title without awaiting the outcome of a
suit to perfect the title. Raywood Canal & Milling CO. V. Sharp (Civ. App.) 175 S. W.
499.

Vendor receiving partial payment and note for another payment held liable to pur
chaser therefor, on his inability to convey good title within the specified time, though
purchaser stated that he was unable to perform. ld.

A vendor held to waive the purchaser's nonpayment of a note, so that the purchaser
could recover a partial payment made and the note. ld.

A receiver of a company which had received defendant's note, without consideration
and upon a credit and had transferred it to a bank and had paid it when indebted to
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defendant for a greater amount and charged defendant the amount; but failed to return
it to defendant, could not recover thereon. Orange Iron Works v. Stafford (Civ. App.)
178 s. W. 683.

Where payees, contrary to their agreement, transferred note to an innocent pur
chaser who secured a judgment, including attorney's fees against the maker, the maker
could recover the entire amount, and not merely face of note" from the payees. Texas
Life Ins. Co. v. Huntsman (Civ, App.) 193 S. W. 455.

46. -- Ag'reement to pay note.-In an action on a note of a corporation, evidence
held to warrant a finding that defendant had assumed payment of the note, and had not

merely agreed to indemnify the indorser. Bank of Garvin v. Freeman (Sup.) 181 s. W.
187.

47. Evidence.-In a suit on a note, evidence held to show that it was not in-
tended that the notes which were given to secure a guaranty should be discharged when
the guaranty was discharged. Gaines v. Brown (Civ. App.) 177 S. W. 220.

In suit to recover balance due on a partnership note, facts held not to show a com

position agreement between debtor and creditors, whereby the creditors were to take 60
cents on the dollar. Abernathy Rigby Co. v. McDougle, Cameron &. Webster Co. (Civ,
App.) 187 S. W. 503.

50. Attorney's fees-Right in general.-A stipulation in a hote for 10 per cent. at
torney's fee is valid. Rushing v. Citizens' Nat. Bank of Plainview (Civ. App.) 162 S. W.
460.

.

A provision in a note that, if it be placed with an attorney for collection, the maker
will pay 10 per cent. as attorney's fees should be enforced unless unreasonable. Childs
V. Juenger (Civ. App.) 162 s. W. 474.

A vendor cannot recover an attorney's fee provided for in vendor's lien notes on de
fault 'in making payments, where no part of the debt was due at the time suit was

brought. Humphreys v. Douglass (Civ. App.) 177 S. W. 569.
51. -- Nature of claim.-Where purchaser in possession sued for title to land,

claiming the notes he would have executed therefor, if they had been presented, would
have been barred, and defendant recovered, defendant was not entitled to the stipulated
attorney's fees on the notes, since his recovery was not on the notes, but in equity on his
superior title to the land and after long delay in prosecuting his claim. Corbett v. All
man (Civ. App.) 189 S. W. 91.

52. -- Against whom recoverable.-Purchaser of land from grantee of original
purchasers, who had given vendor's lien notes therefor carrying attorney's fees, who had
assumed payment of the debt of the sum called for, held liable for such fees in suit on

th,e notes by the original vendors. Allen v. Traylor (Civ. App.) 174 S. W. 923.
53. -- Placing with attorney for collection.-A payee of notes who may, at his

option, declare all the notes due for nonpayment of the note first maturing, need not
give the maker notice of his election to declare all the notes due before placing them
in the hands of an attorney for collection, and making a contract for attorney's fees to
recover the same as provided in the notes. Coleman v. Garvin (Civ, App.) 158 s. W. 185.

A payee of a note stipulating for attorney's fees, who placed the note in the hands
of an attorney only for foreclosure, may not recover attorney's fees. Gunter v. Merchant
(Civ. App.) 172 S. W. 191, rehearing denied 173 S. W. 260.

54. -- Bringing suit.-A holder of a note, stipulating for attorney's fees in the
event of an action thereon, may not recover attorney's fees where he does not bring suit,
but compels another to do so, and contests the right to maintain the action. Canadian
Country Club v. Johnson (Civ, App.) 176 S. W. 835.

Where a note provided for 10 per cent. attorney's fees if not paid at maturity, and
suit was instituted on the third day of grace, attorney's fees were properly allowable
where trial was not had until nearly two months thereafter; the error in prematurely
filing the action having been cured. Robertson v. Balkam (Civ. App.) 192 s. W. 583.

55. -- Payment to, or agreement with, attorney.-Where defendant took notes
which were then being sued on by plaintiff under an agreement with former owners that
he should receive the 10 per cent. attorney's fees stipulated therein, with knowledge of
such agreement, and that the suit was pending, held, that defendant was bound, as upon
a constructive contract, to pay the attorney's fees to plaintiff upon the judgment being
taken in defendant's name. Caldwell v. Stalcup (Civ. App.) 166 S. W. 110.

57. -- Amount.-A stipulation in a note for 10 per cent. attorney's fee will be en

forced when the note is, collected by suit without a showing of the amount paid by the
holder to his attorney. Rushing v. Citizens' Nat. Bank of Plainview (Civ. App ..) 162
S. W. 460.

In .an action on a note stipulating for attorney's fees, where there was no proof that
the stipulated fees were unreasonable or unconscionable, the court was authorized to act
on the stipulation and enter judgment for the stipulated amount. Lock v. Citizens' Nat.
Bank (C'iv. App.) 165 S. W. 536.

'I'he full amount of attorneys' fees stipulated in notes sued on may in the absence
of plea and proof of its unreasonableness, and therefore on default, be included in the
judgment. McCaulley v. Farmers' & Merchants' State Bank & Trust Co. (Civ. App.) 175
S. W. 728.

58. -- Reasonableness.-Holder in due course of notes providing for 10 per cent.
attorney's fees could recover attorney's fees without proving the reasonable' value of the
services rendered, in the absence of proof that the amount was unreasonable. Brannin
v. Richardson (Sup.) 185 s. W. 562.

59. Right of action on note.-When a note is payable to bearer, possession passes
property and is sufficient authority for maintaining suit. Kanaman v. Gahagan (Civ.
App.) 185 S. W. 619.

60. Accrual of cause of action.-Bringing of suit on notes containing stipulations that
failure to pay one when due should mature the other at holder's election, one being past
due when suit was instituted, held sufficient to show holder's election to declare second
note due. Stewart v. Thomas (Civ. App.) 179 s. W. 886.
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Where the failure to pay an installment of a debt ipso facto matures the whole debt,
it is not the rule that by accepting payment of overdue installments or extending time
upon an installment the creditor waives the default. Cofer v. Beverly (Giv. App.) 184 S.
W.608.

Where a mortgagor makes an honest, but unsuccessful, effort to find the mortgagee
and to tender him his Interest and is prevented from ascertaining the owner of the note,
the courts have the power to release the mortgagor from the effect of nonpayment, which
would otherwise mature the whole debt. Id.

Sale of note, given to secure advancement of price of land, by the assignee of the
original payee, with the understanding that the suit instituted by the assignee should
be dismissed, and its dismissal, did not annul the assignee's election to declare the note
due for nonpayment of interest, or estop the buyer from such election. Finley v. Wake-
field (Civ. App.) 184 S. W. 765.

'

The holder of a check may, on the drawee refusing payment, sue the indorser with
out returning the check. to him, having credited 'his account with the amount thereof
and paid his drafts, reducing his balance below such amount. Morris v. First State Bank
of Dallas (Civ. App.) 192 S. W. 1074.

63. Lost instruments-I ndemi1ity.-In a suit against a corporation to establish rights
under lost stock, the courtimay order an indemnity bond to be given to defendant as a

condition precedent to pl!intiffs' recovery. Yeaman v. Galveston City Co. (Civ. App.) 173
S. W. 489, certified questions answered by Supreme Court 167

.

S. W. 710, 106 Tex. 389.
64: Conversion of note.-Measure of damage for conversion, while maker was solvent;

of notes given to cover purchase price of stock sold by plaintiff, in which notes he held a

16 per cent. interest as commission, held 15 per cent. of the face of such notes. Mutual
Loan & Investment Go. v. Matthews (Civ. App.) 176 S. W. 924.

In an action for conversion of' notes given for the price of stock sold by plaintiff, in
which notes he had a 16 per cent. interest as commission, converted by defendant, his
principal, by transferring them to liquidate its own debt, judgment for plaintiff for 15
per cent. of face of· notes, less credit arising through individual dealings between him and
purchaser of stock, held proper, Id.

Return of notes converted to defendant, who transferred them, held not to bar plain
tiff's right of action for the initial conversion. Id.

Transfer by defendant of notes, together with stock, purchased therewith and pledged
by buyer as security, to liquidate an individual indebtedness of defendant, held a con

version of the 15 per cent. interest in such notes of plaintiff, who had negotiated the
sale. Id.

If one joint owner of a secured note' assumed authority to deal with interest of co

owner, and loss ensued, measure of damages would be value of co-owner's interest.
Beall v. Clack (Giv. App.) 190 S. W. 774.

One joint owner in possession of a secured note payable to order of co-owner has nc

authority to dispose of co-ow�er's interest in note or convert it to its own use. Id.
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TITLE 17

BLACKLISTING

Article 594. Discrimination.
Constitutionality.-The provision compelling a corporation to give a discharged em

ploye a statement of the cause of dlscharge is unconstitutional. Galveston,. H. & S. A.
Ry. Co. v. King (Civ, App.) 174 S. W. 335; Galveston, H. & S. A. Ry. Co. v. State (Civ.
App.) 175 S. W. 1096.

The impairment of a corporation's right to discharge employes by the Blacklisting
Law cannot be sustained as an exercise of the police power. The law is invalid as a

denial of the equal protection of the laws secured by Const. U. S. Amend. 14, as violative
of the constitutional right of liberty of contract, and violative of the liberty to speak
and write secured by Const. art. 1, § 8. Where a contract of employment is for an indefi
nite time, either party may end it at will without cause or notice. St. Louis Southwest
ern Ry. Co. of Texas v. Griffin, 171 S. W. 703, 106 Tex. 477, reversing judgment (Giv.
App.) 154 S. W. 583.
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TITLE 18

BONDS-COUN1'Y, MUNICIPAL, ETC�
Chap.

1. General provisions and regulations as
to . the issue of bonds.

2. Particular provisions and regulations
as to issue of bonds.

Chap.
3. Funding, refunding, and compromise

of indebtedness.

CHAPTER ONE

GENERAL PROVISIONS AND REGULATIONS AS TO THE
ISSUE OF BONDS

Art.
605. Election on bonds required.
606. Proposition submitted, how.
610. Courthouse, jail and bridge bonds,

au thorized.
612. Interest on such bonds.

Art.
616. Annual tax to meet interest and

sinking fund.
617. Rate oCinterest; terms of sale.
618. No bond to run longer than forty

years.
626. Law not applicable in certain Cases.

Article 605. Election ·on bonds required.
Submission to taxpayers.-A city can issue, in installments as they are needed for

the work, bonds, though the question submitted to the voters was the issue of the total
amount. Cohen v. City of Houston (Civ. App.) 176 S. W. 809.

A city intending, and taking necessary steps, to issue warrants, instruments issued
pursuant theretO', though containing elements of a pond are warrants, and not bonds
requiring for their issuance vote of the taxpaying voters. Graves v. M. Griffin O'Neil
& Sons (Civ. App.) 189 S. W. 778.

-

Misappropriation of sinking fund for previous bond Issue.-That a city had misap
propriated money in a sinking fund created to pay previous bond issues, does not au

thorize an injunction,against a subsequent bond issue until that money has been restored.
Cohen v. City of Houston (Civ. App.) 176 S. W. 809.

Diversion of proceeds.-The proceeds of bonds issued for the erection of a bridge "at
or near" a designated crossing, under arts. 605 and 606, cannot be diverted by the county
commissioners' court to the construction of a bridge at another crossing five or six miles
away; the latter crossing not being "near" the designated one. Moore v. Coffman (Civ.
App.) 189 S. W. 94.

Art. 606. _,Proposition submitted, how.
Form of submission.-Under arts. 606, 616, and 884, the notice for an election on a

municipal bond question need not specify the rata of the tax to be levied, but that is
left to' the city council or town board, Hunter v. Rice (Civ. App.) 190 S. W. 840.

Diversion of proceeds.-See MQQre v. Coffman (Civ. App.) 189 S. W. 94.

Art. 610. [877] Courthouse, jail, bridge, road, and poorhouse and
farm bonds, authorized.

Cited, Cclemari-F'ulton Pasture CO'. v. Aransas County (Clv. App.) 180 S. W. 312;
Moore v. Coffman (Civ. App.) 189 S. W. 94.

Art. 612. [879] Interest on such bonds.
Variance between bonds and proposition submitted.-Under arts. 627-641, and article

612, held, that bonds of a road district bearing interest at 5 per cent. semiannually were

valid, although order of court under which election was held stated that it was to vote
on issuance of 5 per cent. bonds. Moore v. Commissioners' Court or Bell County (Civ.
App.) 175 S. W. 849.

Art. 616. [918a] Annual tax to meet interest and sinking fund.
Form of submission.-The notice ror an election on a municipal bond question need

not specify the rate of the tax to be levied, but that is left to the city council or town
board. Hunter v. Rice (Civ. App.) 190 S. W. 840.

Tax lien.-Where a municipal corporation was liable on bonds, a tax lien to secure

them on all the property within the corporate limits existed. Young v: City of Colorado
(Civ. App.) 174 S. W. 986.

Art. 617. [918b] Rate of interest; terms of sale.
Expenses of bond issue.-Under Sp. Acts 1907, c. 70, amending the charter of San An

tonio, no commissions, attorney's fees, or other expenses connected with a bond issue
can be taken from the proceeds, unless the bonds are sold at a premium sufficient to pay
such expenses, but the city was not precluded from contracting to pay expenses incident
to the issuance of bonds, including commissions and attorney's fees, out of the general
fund. Davis v. City of San Antonio (Civ. App.) 160 S. W. 1161.

Provisions of ordinance.-Under the statute requiring municipal bonds to' be sold for
not less than par and accrued interest, an ordinance, providing for their sale, at par,
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though not- in the language, met the requirement; as the taxpayers would receive the

principal and accrued interest and hence did not invalidate the bonds. McCarthy v. Mc
Elvaney (Clv, App.) 182 s. W. 1181.

Art. 618. [918c] No bond to ruri longer than forty years;
Antedating bonds.-Under Denison City Charter, art. 4, § 4, ordinance passed after

election in favor of issuing bonds, dating such bonds prior to the time they were au

thorized to be issued, held not to invalidate them. McCarthy v. McElvaney (Civ. App.)
182 s. W. 1181.

Art. 626. [918g] Law not applicable in certain cases.

Cited, Banks v. 'State (Cr. App.) 186 S. W. 840.

CHAPTER TWO

PARTICULAR PROVISIONS AND REGULATIONS AS TO THE
ISSUE OF BONDS

1. FOR PUBLIC ROADS-CONSTRUa
TION AND MAINTENANCE OF

Art.
627. Power to issue road, etc., bonds and

levy tax for interest and sinking
fund.

628. Election for; propositions, restric
tions and requirements; provi
sions as to interest.

632: Bonds, term, interest, examination,
registry, custody; sale; disposi
tion of proceeds; disbursement,
regulation of.

637a. County may issue bonds to take over

roads constructed by district;
election; tax; term of bonds.

637b. Exchange of county bonds for bonds
of road district; levy of tax.

637c.ICounty bonds in excess of district
bonds may be expended in con

structing, etc., roads..

Art.
637d. Political division shall not be created

out of territory of district having
outstanding road bonds.

637e. Investment of sinking fund; interest
how disposed of.

637f. Provisions cumulative; partial in
validity.

639. County commissioner to be ex officio
road superintendent; powers.

640. Bids to be taken on contract work;
contract to be let to lowest and
best bidder; right to reject.

2. FOR CAUSEWAYS, VIADUCTS,
BRIDGES, ETC., CONSTRUC
TION AND MAINTENANCE AND
USE OF

642. Elections in certain counties to au

thorize bonds for causeways, via

ducts, bridges, etc.
. 653. Power of condemnation, etc.

1. PUBLIC ROADS-CONSTRUCTION AND MAINTENANCE OF'

Article 627. Power to issue road, etc., bonds and levy tax for inter
est and sinking fund.

Cited, International & G. N. Ry. Co. v. Anderson County (Civ. App.) 174 S. W. 305;
'Coleman-Fulton Pasture Co. v. Aransas County (Civ. App.) 180 S. W. 312.

DIsposition of proceeds.-A claim for breach of a contract for the construction of a

road cannot be paid out of proceeds of bonds issued by the district. :Matagorda County
v. Horn (Civ. App.) 182 s. W. 76.

"Roads" as including, bridges.-Const. art. 3, § 52, as amended in 1903, authorizing
counties, etc., to issue bonds for road construction, empowers counties, etc., to build
necessary bridges as part of roads; the use of the term "roads" in Const. art. 3, § 56,
art. 8, § 9, art. 11, § 2, and art. 16, § 24, not being controlling. Aransas County Vi.

Coleman-Fulton Pasture Co. (Sup.) 191 S. W. 553.

"Paved roads" as including shell roads.-Const. art. 3, § 52, as amended in 1903, au

thorizing counties, etc., to issue bonds to construct "paved" roads, empowers counties,
etc., to construct shell roads. Aransas County v . Coleman-Fulton Pasture Co. (Sup.) 191
s. W. 556.

Districts .which may- issue bonds.-Const. art. 3, § 52, as amended in 1904, and Rev.
St. art. 627, relating to road districts and their bonds, held not limited to political sub
divisions then existing or subsequently created by L.egislature, but to extend to districts
created by commissioners' court ordering election in particular territory. Moore v. Com
missioners' Court of Bell County (Civ. App.) 175 S. W. 849.

District including city.-Under Const. art. 3, § 52, as amended in 1904, fact that city
located in road district had already issued bonds to its constitutional limit held not
to render district's issuance of bonds void. Moore v. Commissioners' Court of Bell
County (Civ. App.) 175 S. W. 849.

Art. 628. Election for; propositions, restrictions and requirements;
.

provision as to interest.-Upon the petition of fifty, or a majority of resi
dent property tax paying voters of any county, or political subdivision
or defined district of any county in this state, to the county comrnis-
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sioners court of such county, such court shall have the power, and it
is hereby made its duty, at any regular or special session thereof, to

order an election to be held in such county, political subdivision or de
fined district thereof; to determine whether or not the bonds of such

county, or political subdivision or defined district thereof, shall be issued
in any amount not to exceed one-fourth of the assessed valuation of the
real property of such county, or political subdivision, or defined district,
for the purpose of constructing, maintaining or operating macadamized,
graveled or paved roads and turnpikes, or in .aid thereof; and, at such

election, there shall also b� submitted to such resident property taxpay
ing voters the question as to whether or not a tax shall be levied upon
the property of said county, or political subdivision or defined district
thereof, subject to taxation, for the purpose of paying the interest on

said bonds and to provide a sinking fund for the redemption thereof.
The amount of bonds proposed to be issued, with rate of interest thereon
and date of maturity, shall be stated in the order ordering said election,
and in the notice therefor; or such order and notice may provide that the
bonds may bear interest at a rate to be fixed by the commissioners court,
not to exceed five and one-half per cent, and that the bonds may mature

at such times as may be fixed by the commissioners court, serially or oth

erwise, not to exceed thirty years from their date, except as otherwise

provided in Articles 637a and 637b hereof; provided that where such elec
tion is ordered for a political subdivision or defined district of a county,
other than the whole county, such order and notice of election shall de
scribe the boundaries thereof as described and defined in the order of the
county establishing such political subdivisions' or defined district of the

county. [Acts 1907, p. 250; Acts 1909, S. S. p. 271; Act April 5, 1917,
ch. 203, § 1.]

Explanatory.-The act amends arts. 628 and 632, ch. 2, tit. 18, Rev. Civ. St. 1911, and
adds to such chapter arts. 637a to 637f, inclusive. Filed with Secretary of State without
approval April 5, 1917.

Cited; Coleman-Fulton Pasture Co. v. Aransas County (Civ. App.) 180 S. W. 312;
League v. Brazoria County Road 'Dtst, No. 13 (Civ. App.) 187 S. W. 1012 ..

Form of submlsslon.c=Bonds of a road district bearing interest at 5 per' cent. semi
annually were valid, although order of court under which election was held stated that
it was to vote on issuance of 5 per cent. bonds. Moore v. Commissioners' Court of Bell
County (Civ._App.) 175 S. W. 849'.

Art. 632. Bonds, term, interest, examination, registry, custody; sale;
disposition of proceeds; disbursement, regulation of.-Such bonds shall.
mature not later than thirty years from their date, except as otherwise
provided in Articles 637a and 637b hereof, with such options of redemp
tion as may be fixed by the commissioners court, or such bonds may be
issued to mature serially in approximately equal portions every year for
not exceeding thirty years; and such bonds shall bear not more than
five and one-half per cent interest per annum, 'and which bonds shall be
examined by the Attorney General of Texas, and registered by the Comp
troller of Public Accounts of Texas, and such bonds, when so issued,
shall continue in the custody of and under the control of the commission
ers court of the county in which they were issued, and shall be by said
court sold to the highest and best bidder, for cash, either in whole or in
parcels, at not less than their par value, and the purchase money there
for shall be placed in the county treasury of such county to the credit of
the available road fund of such county, or of such political subdivision or

defined district of such county, as the case may be; provided that the
expense incurred in surveying the boundaries of a political subdivision
or defined district of the county and other expenses incident to the issu
ance of bonds of such political subdivisions or defined districts shall be
paid from the proceeds of the sale of the bonds of the district. Such
funds shall be paid out by the county treasurer upon warrants drawn on

such funds issued by the county clerk of the county, countersigned by
the' county judge, upon certified accounts approved by the commission
ers court of the county, when such funds belong to the entire county;
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and, when such funds belong to a political subdivision or defined district
of the county, they shall be paid out by the county treasurer upon war

rants issued by the county clerk, upon certified accounts of the road su

perintendent of such road district, and approved by the c.ommissioners
court of the county. [Acts 1909, S. S. p. 271; Act April 5, 1917, ch.
203, § 1.]

See note under art. 628.

Form of submission.-Under arts. 627-641, and article 612, held, that bonds of a

road district bearing interest at 5 per cent. semiannually were valid, although order of
court under which election was held stated that it was to· vote on issuance of 5 per .cent.
bonds. Moore v. Commissioners' Court of Bell County (Civ. App.) 175 S. W. 849.

Sale of bonds at discount.-That the court of county commissioners sold the bonds of
a: road district at a discount by means of a sham contract will not invalidate the con

tract of a third person with the county commtsstoners for the sale of road materials,
even though arts. 627-655 are evaded by the sale of such bonds at a discount. Douglass
v. Myrick (Civ. App.) 159 S. W. 422.

A county is not prohibited from selling road construction bonds to road contractors,
provided there is no evasion of the statute forbidding sale of bonds for less than par value
and accrued interest. A contract for road construction work and a sale of road dis
trict bonds to the contractor held not an evasion of the statute forbidding sale of bonds
for less than par and accrued interest. Ogg v. Dies (Civ. App.) 176 S. W� 638.

Custody and control of bonds.-Under the requirement that bonds shall remain in the
custody of the commissioners' court until sold for cash at not less than par, an order of
the commissioners' court transferring the custody of bonds to the county attorney and
giving him unrestricted authority to sell is void, and a contract, by which the commis
sioners' court gave to the county attorney the custody of bonds with the authority to
sell them at the best price obtainable, delegated authority to him to bind the sale, and is
therefore void. Jones v. Veltmann (Civ. App.) 171 S. W. 287.

Time of mlG\turity.-Under Rev. St. art. 632, bonds of road district maturing in 40
years, with option to redeem some of them before expiration of 20 years, held valid.
Moore v. Commissioners' Court of Bell County (Civ. App.) 175 S'. W. 849.

Diversion of fund.-Where the people of a county voted bonds to construct macad
amized, graveled, or paved roads, the diversion, by county authorities, of over half the
funds realized to the construction of necessary bridges will be restrained, but the county
authorities could constitutionally use the funds to erect shell roads. Coleman-Fulton
Pasture Co. v. Aransas County (Civ. App.) 180 S. W. 316.

Art. 637a. County may issue bonds to take over roads constructed
by district; election; tax; term of bonds.-In any county' of this State
wherein any road district or districts have hetetofore been, or may here
after be formed, and bonds have been issued in said district or districts
for the purpose of constructing public. roads under the provisions of the
general, or of any special county road law, and it should be desired that
the said district roads be merged into and become a part of a general
county system of public roads, it shall be the duty of the commissioners
court, upon the presentation of a petition signed by 250 resident prop
erty tax paying voters of the county, whether residing in such road dis
trict or districts or not, to order an election under the provisions of Chap
ter 1, Title 18 or Chapter 2, Title 18, Revised Civil Statutes of this State,
1911 compilation, to .deterrnine whether or not the bonds of such county
shall be issued for the purpose of purchasing or taking over the improved
roads already constructed in said road district or districts and of further
constructing; maintaining and operating macadamized graveled or paved
roads and turnpikes throughout such county, such bonds to be issued in
such an amount as may be stated in the petition and order of the com

missioners- court within the limitations of the constitutional and statu

tory provisions; and, at such election, there shall also be submitted to
such resident property tax paying voters the question as to whether or

not a tax shall be levied upon the property of said county, or political
subdivision or defined district thereof, 'subject to taxation, for the pur
pose of paying the interest on said bonds and to provide a sinking fund
for the redemption thereof. At said election those favoring the· issuance
of bonds and the levy of taxes as herein provided for shall have written
or printed on their ballot "For the issuance of bonds for the purchase of
district roads and the further construction, maintenance and operation of
macadamized, graveled or paved roads and turnpikes, and for the levy
and collection of a tax to provide for interest and sinking fund for said
bonds"; and those opposing the issuance of bonds and the levy of taxes
as herein provided shall have written or printed on their ballots "Against
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.

the issuance of bonds for the purchase of district roads and the further
construction, maintenance, and operation of macadamized, graveled or

paved roads and turnpikes, and against the levy and collection of a tax
to provide for interest and sinking fund for said bonds." The bonds is
sued under this Article may mature serially or otherwise at the discre
tion of the commissioners court and may run for a term not to exceed
forty years. The issuance and sale of said bonds and the levy and col
lection of taxes therefor shall be conducted as now required by law ex

cept. as herein otherwise provided. [Act April 5, 1917, ch. 203, § 2.]
Explanatory.-See note under art. 628� The title of the act, in enumerating the articles

to be added, designates this article as 636a instead of 637a.

Art. 637b. Exchange of county bonds for bonds of road district;
ilevy of tax.-In the event the proposition to issue such county bonds
shall receive the necessary favorable vote, as is now provided by law,
and said bonds shall have been approved and issued, the taxes thereto
fore levied and collected in any road district or districts shall from that
date be dispensed with as hereinafter provided. It shall be the duty of
the commissioners court to act apart from such county issue bonds in
an amount equal to all of the outstanding bonds of any such district or

districts. The bonds so set apart by the commissioners court shall be
used exclusively for purchasing or taking over the improved roads in
any road district or districts within such county. Said bonds shall be
issued in similar denominations, bearing the same rate of interest, hav

ing the same date of maturity, and with similar options of payment, as

the outstanding bonds of any such road district or districts, it being the
intent hereof that said county bonds shall in every respect be similar to
-said district bonds except that they shall be county obligations instead
of district obligations. Such county bonds so set apart shall be dis
posed of in the purchase of said improved district roads in one of the
following methods, to-wit:

1.
.

An exchange of said bonds may be made with the holder or hold
ers of any outstanding district road bonds. The agreement for such ex

change shall be evidenced by order of the Commissioners court author
izing the same, and by the written consent of the holder or holders of
such district bonds properly signed and acknowledged as provided for
the acknowledgment of written instruments by the laws of this state,
which said order of court, written agreement properly executed by the
holder or holders of such district bonds, together with the county bonds
to be given in exchange, shall be presented to and. approved by the At

torney General of the State and shall bear his certificate of approval be
fore the exchange is finally consummated. In arranging an exchange of
county bonds for district bonds: interest coupons may be detached and
such credits arbitrarily entered on any bond or bonds as may be neces

sary so that the principal and interest represented by county bonds may
be the same in amount as represented by the district' bonds surrendered
in exchange, any difference in market value of said bonds being taken
into account. When such exchange of county bonds for district bonds
shall have been consummated it shall be the duty of the Commission
ers Court to cancel and destroy said district bonds. A complete itemized
list of all such district bonds so retired shall be put on record with ap
propriate order of the court evidencing such retirement, and thereafter
no tax shall ever be levied or collected therefor under the original elec
tion in such district or districts, and the sinking fund then on hand to

.

the credit of any such district or districts shall be passed to the sinking
fund account of the county.

2. In the event that an exchange of county bonds for district bonds
cannot be made as hereinbefore provided, for, it shall then be the duty
of the Commissioners Court, not later than ninety days after the approv
al and issuance of said county bonds, to effect the purchase of the im
proved roads in such district or districts by depositing with the county
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treasurer for the credit of the interest and sinking fund account of said
district or districts an amount of county bonds equal in face value to the
amount of outstanding district bonds. Said county bonds so deposited
shall be similar in all respects to the outstanding district bonds as here
inbefore provided, and interest coupons may be detached and credits arbi
trarily entered on any bond or bonds in order to make the amount so de
posited to the credit of any district equal to the face value of outstand
ing bonds of said district. Before such deposit of county bonds shall be
made and credit passed to said district or districts, there shall be sub
mitted to the Attorney General of the State a cer-tified list of all bonds

.of such district or districts then outstanding, which list shall show the
date, amount, rate of interest and date of maturity of said outstanding
bonds, together with- the county bonds to be so deposited, and an order
of the Commissioners Court authorizing such action, and shall bear his
certificate of approval before said transaction shall be finally consum
mated. After such county bonds shall have been deposited for the credit
of the interest and sinking fund account of said district or districts" the
sinking fund theretofore collected and on hand for the credit of such dis
trict or districts, shall be passed to the sinking fund account of the coun

ty. The Commissioners Court shall no longer levy and collect the taxes

provided for under the original election for said bonds in such district
or districts, but in lieu thereof they shall annually, from the taxes levied
for the ·county bonds hereinbefore provided for, pay the interest on said

county bonds deposited for the credit of such district or districts, de
taching the coupons therefor, and said payment of interest shall be passed
to the credit of the interest account of said district or districts as the
owner of said county bonds and the funds so realized by said district or

districts shall be used by the Commissioners Court to pay the interest on

all outstanding district bonds. From said county taxes levied for that
purpose, the Commissioners Court shall also set aside annually the neces

sary sinking fund for the retirement of said county bonds, and upon ma

turity of said county bonds, the Commissioners Court shall pay said
bonds in full, and said payment shall be passed to the credit of the sink
ing fund of such district or districts, and the funds so, realized by said
district or districts shall be used by the Commissioners Court to pay in
full all outstanding district bonds. [Id.]

See note under art. 628.

Art. 637c. County bonds in excess of district bonds may be expend
ed in constructing, etc., roads.-All county bonds, voted upon and au-

.

thorized at the election hereinbefore .provided for, in excess of the
amount required to exchange for, or offset and retire outstanding district
bonds shall be issued and sold in the manner now provided by law. The
proceeds thereof shall be credited to the available road fund of the coun

ty and shall be expended by the Commissioners Court in constructing,
repairing, maintaining, and operating macadamized, graveled or paved
roads and turnpikes or in aid thereof. [Id.]

See note under art. 628.

Art. 637d. Political division shall not be created out of territory of
district having outstanding road bonds.e-Where a political subdivision
or defined road district of a countv has heretofore been established and
issued bonds, or is hereafter established and issues bonds, no political
subdivision or defined district shall thereafter be created or established
overlapping the same territory or embracing any part thereof while any
of the bonds of such political subdivision or defined district are outstand
ing and unpaid, except as hereinbefore provided for the county as a
whole. [Id.]·

See note under art. 628.

Art. 637e. Investment of sinking fund; interest, how disposed of.
-The Commissioners Court of any county in this state is authorized and
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empowered, when it considers it advisable, to invest sinking funds now

on hand or which may hereafter be on hand, accumulated for the re

demption and payment of any bonds issued by such county or political
subdivision or defined district thereof, in bonds of the United States, of
the State of Texas or any county in the State, or of any incorporated city
or town or: road district or school district in this state; or in bonds of
the Federal Farm Loan Bank System;' provided that no such bonds shall
be so purchased which, according to their terms, mature at a date subse-

'quent to the time of maturity of the bonds for the payment of which
such sinking fund was created; and, provided, that all interest on such
investments shall be credited to. the sinking fund to which it belongs;
and such sinking funds, together with the interest thereon, shall be and
is hereby set apart as a special fund for the uses designated herein, and
their use for any other purpose shall be considered a diversion thereof
and punishable as provided by the Penal Code of this State, Article 104,
Acts 1911. [Id.]

See note under art. 628.

Art. 637f. Provisions cumulative; partial invalidity.-The provi
sions of this Act shall be held cumulative of other laws now in effect and
shall not operate to amend or repeal any law except as herein specifically
provided, and in case it shall be declared by the courts that any part of
this Act is unconstitutional such decision shall not impair other parts
and provisions of this Act. [Id.]

See note under art. 628.
.

Art. 639. County commissioner to be ex officio road superintendent;
powers.

Liability on general bond.-Under Sp. Laws 1903, c. 25, § 1, making county commis
sioners of San Augustine county ex officio road commissioners, county commissioner and
sureties on bond as such are not liable for sums coming into his hands for road purposes.
Polk v. Roebuck (Civ. App.) 184 S. W. 513.

Art. 640. Bids to be taken on contract work; contract to be let to
lowest' and best bidder; rights to reject.

-

Submission to competltlon.-In purchasing shell for road purposes, the county com

missioners' court need not a.dvertise for bids under this article. Douglass v. Myrick
(Civ. App.) 159 S. W. 422.

Indemnity clause In contract.-A contract for construction of a road providing that
contractor assume liability for all accidents accruing by reason of negligence of himself
or employes, during prosecution of work, did not cover an injury received after work
was completed, because of a defect in road as completed by one not a party to the
contract. Cummens v, Owen Bros. Const. Co. (Civ. App.) 192 S. W. 792.

Irregularity on bond proceedings as affecting contract.-That the court of county
commissioners sold the bonds of a road district at a discount by means or :a sham con

tract will not invalidate the contract of a third person with the county commissioners
for the sale of road materials, even though arts. 627-655 are evaded .by the sale of such
bonds at a discount. Douglass v. Myrick (Civ. App.) 159 S'. W. 422.

Disqualification of contractor.-A contract by the county commissioners for the pur
chase of shell to be used by a road district cannot be held invalid merely because the
contractor's agent, who secured the contract, had previously performed services for
the commissioners; it appearing that they were ended and that he was not taking ad
vantage of his fiduciary capacity to defraud the county. Douglass v. Myrick (Civ. App.)
159 S. W. 422.

2.. CAUSEWAYS, VIADUCTS, BRIDGES, ETC., CONSTRUCTION AND

MAINTENANCE AND USE OF

Art. 642. Elections in 'certain counties to authorize bonds for cause

ways, viaducts, bridges, etc.
What constitutes bridge.-The building by a county of a causeway across a bay, part

of which, spanning deep water, was a bridge, held unauthorized by Const. art. 3, §
52, and subject to restraint. Coleman-Fulton Pasture Co. v. Aransas County (Civ. App.)
180 S. W. 312.

Art. 653. Power of condemnation, etc.
Special damaqes.e=In an action for special damages from the construction of a rail

road viaduct in front of plaintiff's property, it is no defense that the viaduct is benefi
cial to the public. Texas & P. Ry. Co. v. Hardin (Civ. App.) 168 S.· W. 1017.
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CHAPTER THREE

FUNDING, REFUNDING AND COMPROMISE OF
INDEBTEDNESS

3. RAILROAD, :eTC., SUBSIDY BONDS, ETC.-COMPROMIS:e,. ADJUST
M:eNT AND R:eFUNDING OF

Article 678. [909] Railroad, etc., subsidy bonds, how adjusted and

paid.
"Donation."-"Donation," within the statute authorizing county aid in the construc

tion of a railroad, is not a gift. International & G. N. Ry. Co. v. Anderson County
(Civ. App.) 174 s. W. 305.

Location of offices, etc.-The construction of a railroad within the statute authoriz
ing county aid may include the location of offices, shops, and roundhouses. Internation
al & G. N. Ry. Co. v. Anderson County (Civ. App.) 174 S. W. 305.

Order for election.-The statute authorizing a county to aid in the construction of a

railroad does not require that the order for an election on the question shall state all
the terms agreed. on. International & G. N. Ry. CO. V. Anderson County (Civ, App.)
174 S. W. 305.
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TITLE 20

CARRIERS

Chap.
1. Duties and liabilities of carriers.
2. Bills of lading certified, etc.
3. Disposition of unclaimed or perish

able property by carriers.

Chap.
4. Connecting lines of common carriers.
5. Pipe lines.

CHAPTER ONE

DUTIES AND LIABILITIES OF CARRIERS

Art.
707.

708.

Common law shall govern, except,
etc.

Carriers cannot ltmtt their responsi
bilities.

Must give bill of lading.

Art.
711.
712.
713.
714.

!

Liability as warehousemen, etc.
Diligence as to delivery.
Shall forward in good order, etc.
Shall feed and water live stock, un-

less, etc.710.

Article 707. [319] [277] Common law shall govern, except, etc.
Cited, Crosbyton-Southplains R. Co. v. Railroad Commission of Texas (Civ. App.)

1691 S. W. 1038; Ft. Worth; & D. C. Ry, Co. v. Berry (Civ. App.) 170 S. W. 125; Ameri
can Express Co. v. Duncan (Civ. App.) 193 8. W. 411.

4. Carriage of passengers-What law governs.-Performance of agreement of re

lease by news agent to his employer, made in Texas where agent and defendant road
were residents, held, in part at least, to involve interstate commerce. Nevill v. Gulf, C.
& S. F. Ry. Co. (Civ .. App.) 187 S. W. 388.

Whether news agent entitled to transportation on defendant's roads, under contract
with his employer involving interstate commerce, was a passenger when injured through
negligence of defendant's servants was to be determined by the federal law. Id.

5. -- Who are passengers in general.-PlainUff, getting on steps of moving street
car at a point where it never stopped and knocked off by a post before conductor could
open door, held not a passenger. Horwitz v. J:efferson County Traction Co. (Civ. App.)
188 S. W. 26.

7. -- Employes of others carried under contract with carrier.-Under the state or

local law, a news agent employed by a news service, and entitled under a contract be
tween his employer and the road to free transportation upon passenger trains, was en

titled to the rights, privileges, and protection of a passenger. Nevill v. Gulf, C. &
S. F. Ry. Co. (Civ, App.) 187 S. W. 388.

8. -- Invitation or acquiescence of carrier's employe.i--An agent of the owner of
a car of fruit who attempts to ride along with the car on a nontransferable pass is
sued to his prtncipa.I, believing that the employes will permit him to do so, is not a

passenger, but a licensee. Beard v. International & G. N. Ry, Co. (Civ. App.) 171 S. W.
553.

.

9. -- Commencement and termination of relation.-Deceased, carried past his des
tination, taking shelter on another train, and killed in dismounting to secure a return
train, held a passenger. Ft. Worth & R. G. Ry, Co. v. Keith (Civ. App.) 163 S. W. 142.

In an action for injuries to a passenger by being struck by a trainman while he had
temporarily left the train at the station with a view of returning, such temporary �e
parture did not termtnate the relation of carrier and passenger. St. Louis, B. & M. Ry.
Co. v. Fielder (Civ. App.) 163 S. W. 606.

•

By the common law the relation of carrier and passenger does not terminate until
after the passenger has alighted and has a reasonable time and opportunity to leave the
depot, the question of what is a reasonable time ahd opportunity being one of fact, de
pendent on the circumstances of the particular case. Missouri, K. & T. Ry, Co: of 'I'ex
as v. Cook (Civ. App.) 166 ,S. W. 453.

A passenger at a transfer point boarding a wrong train in the nighttime, in the ab
sence of a watchman and sufficient light, held a passenger on such train. Ft. Worth &
R. G. Ry. Co. v. Dubose (Civ. App.) 171 8. W. 1090.

Passenger carried by station and told to get off at next station held to cease to be
a passenger when she failed to do so, and her subsequent ejection was justifiable if
ordinary care was used. Missouri, K. & T. R. Co. of Texas v. Middleton (Civ. App.) 172
S. W. 1114.

Under the Carmack Amendment to the Interstate Commerce Act, a stipulation in
bill of lading of animals that in case of loss the value of any animal shall be its cash
value at time and place of shipment, not to exceed a certain sum is valid. Galveston,
H. & S. A. Ry. Co. v. Carmack (Civ. App.) 176 S. W. 158.

Where a shipper of live stock exercised his option to pay the higher rate for a ship
ment at carrier's risk, the refusal of the agent to accept such rate or mark the bill of
lading accordingly does not deprive the shipper of his right to the carrier's liability.
Chicago, R. 1. & G. Ry. Go. v. Core (Civ. App.) 176 S. W. 778.

A carrier of live stock cannot, under the Hepburn Act, exempt itself by contract
from liability for its negligence or that of its servants, causing damage to an interstate
shipment of live stock. Id.
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Person awaiting train, for which she had purchased ticket, held a passenger, with
rio-ht to remain in depot, and right to a com}l'ortable room for her and her children ac

co"'mpanying her. St. Louis Southwestern Ry. Co. of Texas v. Padgett (Civ. App.) 181 S.

W.718.
A railroad's negro porter, running along beside a train, after it left a station, en

deavoring to board, owed the duty to a passenger thereon, who had neglected to leave

the train at the stop, to use care not to injure him in getting on the train. Paris & G.
N. R. Co. v. Campbell (Civ. App.) 185 S. W. 346.

11. Tickets-Nature and effect of .ticket.-A ticket agent authorized to sell two

kinds of return trip tickets, with di.fferent date limits for the return trip, must issue a

ticket for the time limit demanded by a passenger, and, where he inserts, without the
fault of the passenger, an erroneous date limit for return, the passenger may recover the
damages sustained. Chicago, R. I. & G. Ry. Co. v. Howell (Civ. App.) 166 S. W. 81.

13. -- Conditions in tickets.-A: railroad company in selling a round-trip ticket is
entitled to make it a condition of passage that the trip coupons be not detached from

the contract portion of the ticket. Missouri, K. & T. Ry. Co. of Texas v. Luster (Civ.
App.) 162 8'. W. 11.

Where a passenger ticket purports to be a contract ticket offered for a reduced. rate,
the passenger is bound by its lawful stipulations. Chic-ago, R. 1. & G. Ry. Co. v. How
ell (Ci"v. App.) 166 S. W. 81.

15. --- Transportation by connecting carrier.-A carrier held not liable for dam

ages caused plaintiff by failure to connect with a train on another road, where defend
ant's agent sold a ticket only to the connecting point, though its trainmen, without au

thority, represented to the plaintiff that she could catch a train and would not have to

stay all night at the connecting point. Texas & P. Ry. Co. v. Conway (Civ. App.) 180 S.
W.666..

Where passenger over connecting railroads had ticket made up of coupons, act of

railway employes in directing her to take a train, which stopped at a station represent
ed by a coupon, but not at plaintiff's destination beyond, held not a wrongful act. Tex
as & P. Ry. Co. v. Lathrop (Civ. App.) 192 S. W. 10'80.

Where defendant authorized another carrier to sell tickets over its road, and such
other sold ticket at reduced rate in accordance with published tariffs, undisclosed rule
of defendant that such ticket was invalid on a certain train did not relieve it of liability
on the contract. Chicago, R. 1. & G. nv, Co. v. Carroll (Bup.) 193 S. W. 1068.

16. Duties as to transportation.-The failure of a railroad company to furnish rea

sonable and proper facilities for taking a train which left the station at the same time
as another train on the track between the station and the first train held to be the
proximate cause of the failure of a prospective passenger to take his train. Trinity &
B. V. nv, Co. v. Voss; (Civ. App.) 160 S. W. 663.

A carrier's contract to transport a passenger from one station to another is un

conditional, while the contract for safety only requires a specified degree of care. Beau
mont, S. L. & W. Ry. Co. v. Bishop (Civ. App.) 160 S. W. 975.

In an action for breach of a contract for the transportation of paasengers, held that
defendant after breach could not be relieved from the consequences thereof by show
ing plaintiff's subsequent transfer of his outfit, and inability to personally perform the
contract. Chicago, R. I. & G. Ry. Co. v. Martin (Civ. App.) 163 S. W. 313.

17. -- Accommodations during translt._:_The failure
\

of a street car company to
furnish a passenger with a seat in the car is not actionable negligence, where the fact
that all the seats are occupied is apparent to the passenger when he takes his position
on the running board, from which he thereafter falls. Tennegkeit v. Galveston Electric
Co. (Civ. App.) 182 S. W. 72.

18. -- Discharging and settlng, down passengers.-Where a carrier contracted to
transport a passenger, and required him to alight before destination was reached,
there was a breach of contract for which: the passenger was entitled to damages'.
Beaumont, S. L. & W. Ry. Co. v. Bishop (Civ. App.) 160, S'. W. 975.

The announcement of a station in an audible voice in the coach in which a pas
senger is riding, so that it can be heard by those paying attention and possessed of the
ordinary, sense of hearing, is sufficient notice of the arrival at the station. Missouri,
K. & T. R. Co. of Texas v. Middleton (Civ. App.) 172 S. W. 1114.

Where passenger over connecting railroads with coupon ticket had no special con
tract with rail-road to transport her on a particular train the fact that the train which
she took 'did not stop at her destination did not alone impose liability on the carrier,
where she COUld, change at an intermediate point to a local train. Texas & P. Ry. Co.
v. Lathrop (Civ. App.) 192 S. W. 1080.

In an action against railroad for damages for carrying plaintiff past her destinatton,
where plaintiff was told by conductor who took her ticket on train that she would have
to change cars, as the train did not stop at her destination, she could not in good faith
rely upon incorrect statement of railroad employes before boarding the train that it would
stop at her destination. Id.

21. Action for breach of contract to carry-c-Darnaqes.c=A prospective passenger who
was prevented from taking a train by the failure of the railroad company to furnish rea
sonable facilities for boarding it may recover from. the company damages for the loss of
time thereby occasioned. Trinity & B. V. Ry, Co. v. Voss (Civ. App.) 160 S. W. 663.

A verdict awarding a passenger $500 for being compelled to alight a mile short of his
destination held excessive, and reduced to $200. Beaumont, S. L. & W. Ry. Co. v. Bishop
(Civ. App.) 160 S. W. 975.

_

Where a railroad company agreed with a father to wire a ticket to his son, but
failed to do so, the father held entitled to recover compensation for mental suffering
caused by the son's delay in reaching home. Missouri, K. & T. Ry, Co. of Texas v. Stog
ner (Civ, App.) 163 S. W. 319.

Where a passenger demanding a return trip ticket good .until October 31st received
a ticket good only until September 15th, so that he was obliged to pay a specified sum

for the fare home, he was entitled to recover, the amount of the fare so paid, minus the
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sum which he failed to pay for the return trip ticket demanded. Chicago, R. I. & G.
Ry. Co. v. Howell (Civ. App.) 166 S. W. 81.

In action for breach of agreement to furnish plaintiff and friends through chair car,
if he would induce such friends to travel over defendant road, plaintiff could not re

cover for humiliation because he and friends· were forced to travel in an inferior car.
Freeman v. Clark (Civ. App.) 177 S. W. 1188.

.

Plaintiff, who induced friends to travel with him by defendant road to Confederate
reunion, relying on road's promise to furnish through chair car, held not entitled to re

cover for humiliation suffered by him through road's failure to furnish such car. Free
man v. Clark (Sup.) 177 S. W. 1189.

An award of $425 in favor of plaintiff who was carried to a different place from that
to which she had secured a ticket held not excessive, where she suffered long delays and
was ridiculed. Texarkana & Ft. S. Ry, Co. v. Schevoight (Civ. App.) 181 S. W. 802.

22. Personal injuries-Care required in general.-An instruction that a carrier is re

quired to exercise the highest degree of care possible for the safety of, its passengers
held proper. St. Louis Southwestern Ry, Co. of Texas v. Woodall (Civ. App.) 159 S.· W.
1012.

A carrier's duty to exercise the high degree of diligence which would be exercised
by very prudent persons under similar circumstances is not limited to the operation of its
cars and trains. St. Louis Southwestern Ry, Co. of Texas v. Gresham, 106 Tex. 452, 167
S. W. 724, affirming judgment (Civ. App.) 140 s. W. 483.

"High degree of care" and "ordinary care," which a carrier is required to exercise
toward its passengers, defined. Bryning v. Missouri, K. & T. Ry, Co. of Texas (Civ.
App.) 167 S. W. 826.

The highest degree of care is required of a carrier of passengers. Galveston, H. &
S. A. Ry. Co. v. Bibb (Civ, App.) 172 s. W. 178.

The care to be exercised by a carrier of passengers is that high degree that a very
cautious person would exercise under the circumstances. Missouri, K. & T. Ry, Co. of
Texas v. Kemp (Civ. App.) 173 S. W. 532.

The degree of care required of common carriers of passengers is the same without
reference to the character of the conveyance used. Paris & G. N. Ry. Co. v. Atkins
(Civ. App.) 185 s. W. 306.

In absence of contract, where negligence is foundation of right, custom cannot be set
up to show that negligence does or does not exist. Texas & P. Ry. Co. v. Hughes (Civ.
App.) 192 S. W. 1091.

24. -- Fre'ight or mtxed tralns.-The test of due care toward a passenger riding
in caboose of freight train is what prudent and cautious men would do under the same

or similar circumstances, and not what railway employes usually or ordinarily do. Paris
& G. N. Ry. Co. v. Atkins (Giv. App.) 185 S. W. 306.

25. -- Care as to persons Intoxicated 01' under disability.-Where a passenger be
comes unable to care for herself by reason of .sickness, or other cause, it is the carrier's
duty, to exercise the care of a, very cautious person to protect the passenger from the
dangers incident to her surroundings. St. Louis Southwestern Ry. Co. of Texas v. Adams
(Civ. App.) 163 S. W. 1029.

{'>- carrier owes to every passenger the highest degree of, care without regard to age,
sex, or bodily infirmity, the degree of care to be determined by the circumstances of each
case. International & G. N. Ry. Co. v. Williams (Civ. App.) 183 S. W. 1185.

Where a passenger is burdened with baggage or other impediments, or is blind, sick,
aged, young, crippled, or infirm, which condition is known to the carrier, or if there is
a defect in the car or steps, the obligation to render personal assistance in alighting may
arise. Ft. Worth & D. C. Ry. Co. v. Yantis (Civ. App.) 185 S. W. 969.

28. -- Acts or omissions of employes.c--A carrier is liable for intentional assault
on a passenger by a brakeman not justified or excused by the circumstances. St. Louis
Southwestern Ry. Co. of Texas v. Huddleston (Civ. App.) 178 S. W. 704.

If it was railroad porter's duty to open doors of car vestibule at station, it was not
outside scope of employment as to passenger to open door on particular side, notwith
standing that in opening it he may have violated railroad's instructions and rules. St.
Louis Southwestern Ry. Co. of Texas v. Preston (Civ. App.) 194 S. W. 1128.

29. -- Acts of fellow passengers or third persons.-The failure of a passenger
conductor to prevent a white city marshal from entering a negro coach does not render
the carrier liable for the death of a negro in the coach, killed by the marshal, unless the
conductor could have reasonably anticipated that as a result of his failure decedent or

some passenger in the coach, would likely be killed or suffer Injury. Missouri, 'K. & T.
Ry. Co. of Texas v. Brown (Civ. App.) ·158 S. W. 259.

The mere unauthorized presence of a white person in a negro coach is not a viola
tion of any right of negro passengers, and gives them no cause of action against the
carrier. Id.

The act of a conductor in dragging a drunken passenger through the car to a point
near where a passenger who had made complaint against the drunken passenger was

standing, and then leaving the car, following which the drunken passenger made an as

sault upon the other, who, in protecting himself, shot and wounded an innocent fellow
passenger, amounted to negligence. Galveston, H. & S. A. Ry, Co. v. Bell (Civ. App.)
165 S. W. 1.

The carrier held not liable for incompetency or negligence of persons in assisting a

passenger to alight; they not being its employes or authorized to act for it. Missouri,
K. & T. Ry, Co. of Texas v. Kemp (Civ. App.) 173 S. W. 532.

The contract of a carrier with a society to run a special train providing for mem
bers thereof assisting passengers to alight, it is liable for incompetency or negligence
of members in so assisting a passenger. Id.

It is the absolute duty of a carrier of passengers -to protect them by the exercise of
the highest degree of care, from the willful misconduct and violence of their fellow pas
sengers and strangers. Nevill v. Gulf, C. & S. F. Ry, Co. (Civ, App.) 187 S. W. 388.

While a carrier is not ordinarily liable for unauthorized acts of third parties, nonem

ployes, it may become liable for negligence in permitting such acts to be done or the
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consequences thereof to continue, If .knowledge has been brought to Its servants. Wich
ita Falls Traction Co. v. Berry (Civ. App.) 187 S. W. 415.

31. -- Condition and use of premlses.c-A railroad company which maintains an

unlighted· and unguarded station platform elevated four or five feet above the ground
is guilty of negligence towards its passengers. Stamp v. Eastern Ry. Co. of New Mexico

(Civ. App.) 161 s. W. 450.
.

One visiting a railroad depot to inquire as to a train on which he desires to become a

passenger is an invitee, and the carrier owes him the duty of exercising reasonable care

to keep its premises in such condition that he will not, while in the exercise of ordinary
care, suffer injury in seeking an exit. Houston Belt & T. Ry, Co: v. Winerich (Civ. App.)
162 s. W. 903.

32. -- Taking up passengers.-A carrier, affording a reasonably safe way and suf
ficient time for plaintiff to board its car, held not liable for plaintiff's injury in attempt
ing to board at a different place after it had started. Missouri, K. & T. Ry. ieo. of Texas
v, Vaughan (Civ. App.) 178 S. W. 721.

Where carrier, acting through its conductor in scope of his employment, undertakes
to assist passenger to board car, it is bound to employ the highest degree of care. South
ern Traction Co. v. Reagor (Civ. App.) 186 S. W. 272.

33. -- Sufficiency and safety of means.-A carrier of passengers must furnish a

reasonably safe car and exercise the highest degree of care to ascertain and repair de
fects in the car, as by furnishing an experienced inspector, etc. St. Louis Southwestern
Ry, Co. v. Moore (Civ. App.) 161 S. W. 378.

To leave fruit on a wet platform of a passenger car while running a distance of 25 or

30 miles is sufficient to show knowledge of the exiatenca of the fruit. Galveston, H. & S.
A. Ry. Co. v. Bibb (Civ. App.) 172 S. W. 178.

That plaintiff did not inform the carrier or its servants of the delicate condition of his
wife will not preclude recovery for injuries resulting to her from cold contracted through
an insufficiently heated car. St. Louis Southwestern Ry. Co. of Texas v, Rutherford (Civ.
App.) 184 s. W. 700.

It is the duty of a railway' to use reasonable care to keep the traps and doors of ves

tibuled cars closed. St. Louis Southwestern Ry. Go. of Texas v. IChristian (C'iv. App.)
191 s. W. 175.

Carrier of passengers must use high degree of care to discover and remove dangerous
obstructions on its track. Texas & P. Ry. Co. v. Hughes (C'iv. App«) 192 S. W. 1091.

34. Management of conveyances.-Two railroads maintaining parallel tracks
held not guilty of actionable negligence toward a passenger on one of the trains jump
ing from the train under the erroneous belief that a collision was imminent. Beaty v.

Missouri, K. & T. Ry. Co. of Texas (Civ, App.) 175 S: W. 450.
If a passenger was thrown down by an unusual and negligent jerk of a train, it was

immaterial whether or not the train was moving when she arose to leave the car. In
ternational &. G. N. Ry. Go. v. Jones (Giv. App.) 175 S. W. 488.

35. -- Setting down passengers.-Where a negligent jerk of a street car threw a

passenger from the car, injuring her, the street railway company was liable, whether she
attempted to alight while the car was in motion or not. San Antonio Traction "Co. v.

Badgett (Ctv. App.) 158 s. W. 803.
Where a passenger on a train which was not scheduled to stop at his destination

paid the conductor for transportation to the next station beyond, and then, when the
train stopped at his destination, on the invitation of the conductor attempted to alight,
the carrier owed him a duty to provide a safe place to alight. St. Louis Southwestern
Ry. 1C0. of Texas v. Woodall (Civ, App.) 159 S. W. 1012.

Where a carrier's servants knew that a passenger had become mentally deranged
from illness, but there was nothing to indicate that she contemplated leaving the train
while in motion, .the carrier was not negligent in failing to provide a guard for her, or to
forcibly restrain her to prevent such act. St. Louis Southwestern Ry. Co. of Texas "v:
Adams (C'iv. App.) 163 S. W. 1029.

A specialcontract to run a train to place where there was no station does not, as to
passengers not parties thereto, absolve the carrier from its duty as to their safety iIll
alighting. Missouri, K. & T. Ry. Co. of Texas v. Kemp (Civ. App.) 173 S. W. 532.

Passenger, forced to leave depot with children and wait outside on muddy ground,
where she was annoyed by insects and frightened by Mexicans and negroes from con
struction train, held entitled to damages. St. Louis Southwestern Ry. Co. of Texas v.
Padgett (Civ. App.) 181 S. W. 718.

A carrier is chargeable with knowledge of the necessitv of asststtng a passenger from'
the tram when she was 59 years old, corpulent, carried several bundles, and had in charge
a small child. International & G. N. Ry. Go. v. Williams (C'iv. App.) 183 S. W. 1185.

In an action for injuries while alighting from a street car, defendant was not liable
if the car stopped for a reasonable time, and its servants did not know, or have reason to
know, that the plaintiff had not alighted. San Antonio Traction Co. v. Gox (Clv, App.)
184 s. W. 722.

The,carrier may assume that an able-bodied male passenger will exercise care requir
ed for hIS own safety, and will be able to alight safely without assistance from a station
ary car, the highest step of which is 18 inches from the ground, the platform, sill and
steps being dry. Ft. Worth & D. C. Ry, Go. v. Yantis (Civ. App.) 185 S. W. 969.

Tl_le carrier must furnish safe appliances and facilities for alighting from its train,
a�d �lVe passengers a reasonable time to alight at their destination, but. need not or-
dinartly extend personal assistance to a passenger in alighting. Id.

.

Railroad held liable to plaintiff passenger for damages sustained from falling from car
When porter who undertook to aid plaintiff to alight with box negligently caused box to
fall do�n steps and against plaintiff. St. Louis Southwestern Ry, Co. of Texas v. Pres
ton (ClY. App.) 194 s. W. 1128 .

.

36. -- Care as to persons accompanying passengers.-That trainmen were without
nottce of plaintiff's intention to assist his daughter aboard held immaterial, in view of a
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custom to delay the train for such a purpose. Ft. Worth & D. C. Ry. Co. v. Abbott (Civ,
App.) 170 s. W. 117.

The conductor of a vestibuled train, with knowledge, that plaintiff had boarded it to
assist his mother and her other children, was bound to hold the train a reasonable time
to allow plaintiff to disembark, and, the train having started before plaintiff had time to

alight, the conductor was bound to stop it to permit plaintiff to do so. Missouri, K. &
T. Rv. Go. of Texas v. Churchill (Civ. App.) 171 S. W. 517.

One assisting passengers to board a train in the interest of the company and with its
knowledge does so by implied invitation, and the train must be held long enough to allow
him to render such servi-ces and leave the train. Ft. Worth & D. G. Ry. Co'. v. Allen
(Civ. App.) 179 S. W. 62.

In the absence of knowledge that one enters its train merely to assist passengers and
then alight, the carrier may assume such person to be a passenger, and may start itsr
train after giving him reasonable time to get aboard. Id.

Where a person, entering a train to assist passengers, answers the brakeman's ques
tion as to destination by saying "they" are going to H., the brakeman is not thereby
charged with knowledge of his intention. Id.

Where one enters a train only to assist passengers on board, and then to get off, there

being no custom to hold trains for that purpose and no knowledge by the railroad that he
is so upon the train, failure to hold the train a reasonable time for him to alight is not
negligence. Id.

Where a person assisting a passenger alights from a moving train getting under way
from a station, without hesitation or request to stop, the carrier owes no duty' to stop
the train nor to prevent his alighting until it can be stopped. Id.

Where a woman hotel keeper at the request of a guest accompanied, her to the sta
tion for the purpose of assisting her, the railway company was liable for negligence in
failing to properly light the platform, by reason of which the hotel keeper wasr injured,
since she was, under the circumstances, an Hinvitee." Missouri, K. & T. Ry, Co. of Texas
v. Bailey (C'iv. App.) 186 S. W. 230.

In the absence of regulation to the contrary, a person who goes to a depot of a rail
way for the purpose of accompanying a departing passenger is deemed as going upon the
premises of the company under an implied invitation. Id.

37. -- Proximate cause of inJury.-A carrier's wrongful act in permitting a white
man to ride-in a car for negroes, where he assaulted plaintiff, a negress, held the proxi

. mate cause of her injury, unless she provoked the assault by her own misconduct. Ba
ker v. Texas & P. Ry, 'Co. (Civ. App.) 158 s. W. 263.

The negligence of a conductor in failing to remove a drunken passenger from a car

held to be the proximate cause of an injury received by a passenger from a stray bullet
fired by another passenger in self-defense at the drunken passenger. Galyeston, H. & S.
A. Ry. Go. v. Bell (Civ. App.) 165 S. W. 1.

In an action for personal injuries to plaintiff's wife While alighting from a train, an

instruction that the evidence must show that the injury was the natural and probable
consequence of the negligence and ought to have been foreseen as likely to occur by a

person of ordinary prudence, in the light of attending circumstances, held proper. Bryn
ing v. Missouri, K. & T. Ry, Co. of Texas (Civ. App.) 167 S. W. 826.

That a door was left unlocked and no attendant provided to assist passengers alight
ing from a car did not contribute or cause the fall of a passenger, who stepped on a ban
ana peeling, for such result from leaving the door unlocked could not have been reason

ably contemplated and was not, in a legal sense, the proximate cause. Ft. Worth & D.
C. Ry .. Go. v. Yantis (Civ. App.) 185 s. W. 969.

Negligence of Pullman Company and railway company in not seeing that gate of
tourist car was closed held concurrent proximate causes of injury to passenger stepping
from tourist car to baggage car as train was c.ut between them at station. Galveston, H.
& S. A. Ry. Go. v. Packard (C'iv. App.) 193 S. W. 397.

Negligence of Pullman Company and railway company in not seeing that gate of
tourist car was closed held concurrent proximate- causes of injury to passenger stepping
from tourist car to baggage car.as train was cut between them at station. Id,

39. -- Connecting carriers.-An initial carrier of live stock held not .relteved from
liability to the shipper accompanying the shipment, for an accident on the connecting car
rier's line, by selling to him a ticket good over the initial and connecting carriers. Mis
souri, K. & T. Ry. Co. of Texas v. Ryon (Ctv. App.) 177 s. W. 525.

41. -- Limitation of liability.-Where, before statehood, a railroad company in
the territory of New Merico gave plaintiff a pass for an intrastate trip, a condition in the
pass exempting the company from all liability, whether caused by its own negligence or

not, was valid. Stamp v. Eastern Ry, Co. of New Mexico (C'iv. App.) 161 s. W. 450.
A pass given by a railroad company to the mother of one of its employes is none the

less a free pass because the giving of such pass was customary, where the employe could
not have recovered in case of the carrier's refusal. Id.

A pass given as a gratuity is none the less a free pass because the carrier requires the
person using to sign an agreement exempting it from liability for injuries. Id.

A news agent riding upon a pass issued by road under arrangement with his employ
er would not be precluded from recovering under the state law for injury from negligence
of road's employes, by an agreement relea.sing road from such liability. Nevill v. Gulf,
C. & S. F. nv. Co. (Civ. App.) 187 S. W. 388.

News agent, entitled to transportation on defendant road, who had released his em

ployer and all roads from liability for accidents, negligence, etc., held not a passenger,
and not entitled to benefits of inhibition against stipulations limiting carriers' liability
for damages from negligence of their employes. Id.

42. -- Release of liability.-A release of a claim for damages for personal injuries,
executed while a party was in a semiconscious condition to such an extent that he did
not know what he was doing, was not binding upon him. Texas & P. Ry, 'Co. v. Hubbard
(Civ. App.) 169 s. W. 1058.

'

47. -- Sufficiency of evidence.-See Houston & T. C. Ry. Co. v. Fox (Civ. App.) 156
s. W. 922, judgment reversed 106 Tex. 317, 166 S. W. 693; Texas Traction Go. v, Sherron
(Civ. App.) 166 s. W. 897; Texas & N. O. R. Co. v. Jones (Civ. App.) 187 S. W. 717.
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Lighting cars and depot. Houston, E. & W. T. Ry, Co. v. Hooper (Civ. App.) 184 s.

W.347; Missouri, K. & T. Ry, 'Co. of Texas v. Bailey (Civ. App.) 186 S. W. 230.
Obstructions near track. Horwitz v . .Jefferson County Traction Co. (Civ. App.) 188

S. W. 26; Texas Midland R. Co. v. Truss (Giv. App.) 186 S. W. 249.
Defect in car. Houston & T. C. R. Co. v. Walker (Civ. App.) 167 S. W. 199, judg

ment reversed (Bup.) 173 s. W. 208, motion to retax costs granted (Sup.),177 S. W. 954;
Texas Midland R. Co. v. Sikes (Civ. App.) 185 s. W. 412.

Taking up passengers. Texas Midland R. Co. v. Truss (Civ. App.) 186 s. W. 249;
Southern Traction Co. v. Reagor (Civ. App.) 186 s. W. 272.

Derailment. International & G. N. Ry. Go. v. Berthea (Civ. App.) 179 s. W. 1087;
Atchison, T. & S. F. Ry. Co. v. Fiedler (Giv. App.) 158 S. W. 265; Pecos & N. T. Ry. Co.
v, Coffman (Civ. App.) 160 s. W. 145; Abilene & S. Ry, C'o. v, Burleson (ICiv. App.) 173
S. W. 517; St. Louis Southwestern Ry, Co. of Texas v. Sterling (Civ. App.) 178 S. W. 665.

Setting down passengers. Ft. Worth & D. C. Ry. Go. v. Abbott (Civ. App.) 170 S.
W.11-7; Gulf, C. & S. F. Ry. Co. v . Davis (ICiv. App.) 161 S. W. 932; Ft. Worth & R. G.
Ry. Co. v. Keith (Civ, App.) 163 S. W. 142; Missouri, K. & T. Ry. Go. of Texas v. Church
ill (Civ. App.) 171 S. W. 517; Texas Cent. R. IGo. v. Claybrook (Civ. App.) 178 S. W.
580'; Smith v. Texas Traction Go. (Civ. App.) 180 s. W. 933; International & G. N. Ry.
Co. v. Williams (Civ. App.) 183 S. W. 1185; Wichita Falls Traction Co. v. Berry (Civ.
App.) 187 S; W. 415.

Obstructions on platform. Gulf, IC. & S. F. Ry. Co. v. Battle «sv, App.) 169 S. W.
1048.

Slippery platform. Galveston, H. & S. A. Ry. Co. v. Bibb (Civ. Aptx) 172 s. W. 178.
Sudden jerk of train after stopping. Fox v. Houston & T. G. Ry, Go. (Civ. App.) 186

S. W. 852.
Projections from trains. Houston Electric Co. v. Pearce (Civ. Appo.) 192 s. W. 558.
Knocking from steps of car. St. Louis Southwestern Ry, Co. of Texas v. Preston

(Civ. App.) 194 s. W. 1128.'
48. -- Damages.-Where plaintiff's wife, while a passenger on defendant's road,

was injured and took such means as an ordinarily prudent person would have taken to

avoid the consequences of such injury, he was not to be denied a recovery because the

jury might believe that if some other means had been taken the consequences would not
have been so serious. Missouri, K. & T. Ry. Co. of Texas v. MdCormick (Civ. App.) 160
S. W. 429.

Where a person sustaining a personal injury had gone into the saloon business, and
only resorted to his carpenter's trade to recoup his broken fortunes to enable him to re

enter the saloon business, his lessened earning capacity must be tested in connection with
his occupation as a saloon keeper. San Antonio Traction Co. v. Crisp' (Civ. App.) 162 s.
W.422.

The value of the time one negligently injured will lose in the future from his injuries
should be estimated at what he will be able to earn in his crippled condition, and not
what he could earn if uninjured. Missouri, K. & T. Ry, Co. of Texas v. Beasley (Civ.
App.) 162 S. W. 950.

A railway mail clerk held entitled to damages for diminished earning capacity in oth
er lines of business. Gulf, C. & S. F. Ry. Co. v: McKinnell (C'iv. App.) 171 S. W. 1091.

The damages a husband may recover for injuries to the wife stated. Galveston, H. &
S. A. Ry. Co. v. Bibb (Civ. App.) 172 s. W. 178.

49. -- Excessive damages.-See Atchison, T. & S. F. Ry, C'o. v. Fiedler (Civ. App.)
158 S. W. 265; San Antonio Traction Co. v. Badgett (Civ. Apj») 158 S. W. 803; Missouri,
K. & T. Ry. Co. of Texas v. Pitkin (Civ. App.) 158 S. W. 1035; St. Louis Southwestern
Ry, Co. v. Duncan (C'iv. App.) 164 S. W. 1087; St. Louis Southwestern Ry, Co. of Texas
v. McNatt (ICiv. App.) 166 S. W. 89; Missouri, K. & T. Ry. Co. of Texas v. Cook (Civ.
App.) 166 S. W. 453; C1eburne St. Ry, Co. v. Barnes (Civ. App.) 168 s. W. 991; Galves
ton, H. & S. A. Ry. Co. v. Bibb (C'iv. App.) 172 S. W. 178; Abilene & S. Ry. Co. v. Burle
son (Civ. App.) 173 s. W. 517; Galveston, H. & S. A. Ry. Co. v. Craighead (Civ. App.) 175
S. W. 453, rehearing denied 175 S. W. 1199; Weatherford, M. W. & N. W. Ry. Co. v.
Thomas (Civ.. App.) 175 S. W. 822; Texas & P. Ry. Co. v. Tucker (Civ. App.) 183 S. W.
1188; Texas & Pac. Ry, Co. v. Hanson (Civ, App.) 189 S. W. 289; Houston Electric Co.
v. Pearce (Civ. App.) 192 S. W. 558.

51. Contributory negligence of and assumption of risk by person Injured.-That a
railroad company owes the highest degree of care to a passenger upon its premises will
not excuse the contributory negligence of the passenger. Stamp v. Eastern Ry, Go. of
New Mexico (Civ. App.) 161 S. W. 450.

A passenger, unfamiliar with a railroad station, in walking around in the dark is
. guilty of contributory negligence barring recovery for a fall from the unlighted and un

guarded .platrorm. Id.
A charge, in a passenger's action for injuries alleged to have been received when he

stepped on a banana peel on the car sill and fell to the platform, that the passenger
could rely on the carrier keeping its floor, doorsill, and platform free and clear of banana
peeling and other slippery substance is erroneous, as relieving the passenger from any
obligation to watch out for his own safety. Ft. Worth & D. C. Ry, Co. v. Yantis (Civ.
App.) 185 S. W. 969.

The doctrine of "assumed risk," as distinguished from contributory negligence, does
not apply where a passenger is seeking recovery of damages for personal injuries due to
carrier's negligence. St. Louis Southwestern Ry. Co. of Texas v. Christian (Civ. App.)
191 S. W. 175.

53. -- In transit.-Though there was fuel and a stove in the car in which plaintiff
and his wife' were riding, plaintiff's failure to build a fire, the car becoming cold, is not
contributory negligence precluding recovery for injuries to his wife from cold. St. Louis

.
Southwestern Ry. Co. of Texas v .. Rutherford (C'iv. App.) 184 s. W. 700.

In action by passenger for injuries from fall through vestibule trap or door, it was
not error to reruso instruction barring recovery if plaintiff could have discovered the ves
'tibule door was open when he went upon the platform, and if he was guilty of the slight
est degree of want of ordinary care. St. Louis Southwestern Ry, Co. of Texas v. Chris
tian (Civ. App.) 191 S. W. 175.
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That railroad passenger induced its porter to violate instructions in regard to open

ing car vestibule doors, did not relieve porter of duty as such to use care to avoid injur
ing passenger, as by pushing down steps against him box carried by him. St. Louis
Southwestern nv, Co. of Texas v. Preston (C'iv. App.) 194 S. W. 1128.

54. -- Leaving conveyance.-Railroad passengers must exercise ordinary care to

leave the train upon its arrival, as well as to ascertain the means of exit from the coach.
Ft. Worth & D. C. Ry. Go. v. Taylor ()C'iv. App.) 162 S. W. 967.

A passenger was required to use ordinary care in alighting, and, if she could have

'safely left the coach at the exit provided by due care, she cannot recover if she did not
do so, even though the train employes were negligent in not sufficiently designating the

exits, etc. ld.
That a passenger alights from a train moving slowly does not show contributory neg

ligence per se, at least when done with the knowledge, assent, and encouragement of the
carrier's employes. San Antonio, U. & G. R. Co. v. Vivian (Civ. App.) 180 S. W. 952.

A passenger held guilty of contributory negligence in alighting from a fast-moving
train passing his station. ld.

For passenger on street car, after signal to stop, to walk to rear entrance and stand
upon steps while car was moving slowly does not constitute contributory negligence as a

matter of law, where, through sudden jolt, passenger was thrown from car. Burkes v.

Northern Texas Traction Co. (Civ. App.) 185 S. W. 428.
Alleged contributory negligence of a passenger cannot be predicated upon his act in

leaving the car at a door where there was no attendant, when the door was left unlocked,
although there was another door, which was open, at which an attendant was stationed.
Ft. Worth & D. C. Ry. Co. v. Yantis (C'iY. App.) 185 S. W. 969. .

It is not negligence as a matter of law for the passenger to alight from a moving train,
where his testimony was that he was caused to alight by its sudden and unanticipated
jerk. Chicago, R. I. & G. Ry. (Co. v. Comstock (Civ. App.) 189 S. W. ,109.

55. -- Acts by permission or direction of carrier.-Statement by brakeman to per
son alighting from moving train to "jump with the train" held not to be an invitation or
command so to do. Ft. Worth & D. C. Ry. Co. v. Allen (Clv. App.) 179 S. W. 62.

Where a person was alighting from a moving train, the act of the brakeman in mak
ing room for him on the step held not an invitation to alight. Id,

56. -- Negligence as to incidental dangers.-Though servants of a carrier in fail
ing to discover a piece of wood left in the aisle of a railroad car were negligent, a pas
senger who stepped on it cannot be held negligent in failing to discover the same. Texas
& Pac. Ry. Co. v. Hanson (C'iv. App.): 189 S. W. 289.

57. -- Acts In emergencies.-Where plaintiff, being unable to alight from the right
side of a train after it had started because of the conductor's misconduct, rushed to the
opposite side and attempted to alight, but was struck by a depot roof support, he did not
assume the risk. Missouri. K. & T. Ry. Co. of Texas v. 'Churchill (Civ. App.) 171 S. W.
617. '

A passenger jumping from a train to avoid an apparent danger of collision between
trains held guilty of contributory negligence. Beaty v. Missouri, K. & T. Ry, Co. of
Texas (Civ. App.) 175 S. W. 450.

61. -- Sufficiency of evidence.-See Ft. Worth &. R. G. Ry. Co. v. Keith (Civ.
App.) 163 S. W. 142; Texas Traction Co. v. Sherron (Civ. App.) 166 S. W. 897; Ft. Worth
& D. C. Ry. Co. v. Abbott (Civ. App.) 170 S. W. 117; Missouri, K. & T. Ry. Co. of Texas
v. Churchill (Civ. App.) 171 S. W. 517; Darden v. Southern Traction Co. (Civ. App.) 172
S. W. 200; Texas Midland R. Co. v. Truss (Civ. App.) 186 S. W. 249.

63. Ejection of passengers and intruders.-See arts. 6560, 6561, 6591, post, and notes.
Though plaintiff purchased a ticket, yet if he refused to deliver it to the conductor,

and informed him that he had no money to pay his fare, the carrier's servants may eject
him, whether he was intoxicated or not. Texas Cent. Ry. Co. v. Rose (Civ. App.) 161
S. W. 387.

'

Refusal to pay fare for a young child over five years old justifies ejection of, the pas
senger with the child. Fleck v. Missouri, K. & T. Ry. Co. of Texas (Civ. 'App.) 191 S.
W.386.

,64. -- Defective or invalid ticket or pass.-Where a conductor inadvertently de
tached a coupon from the contract portion of a ticket, but returned the contract portion
so that the two might be presented together on the return trip, the passenger was not
excused from presenting the contract portion with the coupon, and on presenting the
coupon alone was properly ejected. Missouri, K. & T. Ry, Co. of Texas v. Luster (Civ.
App.) 162 S. W. 11.

Where a passenger's ticket called for a station which was not a regular stopping
place for the train upon which he was riding, the conductor, using no more force than
necessary, had the right to eject him at the last stopping place before reaching the point
called for, if he did not offer to pay fare to the next regular stopping place. Missouri, K.

,& T. Ry. Co. of Texas v. Dice (Civ. App.) 168 S. W. 478.
Failure of passenger to produce ticket or to pay fare when called for justifies ejec

tion from the 'train, although the conductor knows that passenger has purchased ticket.
Fleck v. Missouri, K. & T. Ry, Co. of Texas (Civ. App.) 191 S. W. 386 .

. 65. --, Tender or payment of fare to avoid ejection.-When a passenger has failed
and refused to produce a ticket or pay fare after having been given a reasonable oppor
tunity to do so, and the train is stopped to put him off, his offer to pay fare after' the
process of ejectment has begun will not render hIS ejectment unlawful. Fleck v. Mis
souri, K. & T. Ry. Co. of Texas (Civ. App.) 191 S. W. 386.

A passenger who has been given opportunity to procure the money to pay his fare
before ejectment has no right to ie-enter the train for the purpose of procuring money
to pay his fare. ld.

66. -- I ntruders and trespassers.-One who paid a brakeman less than the pas
senger fare for the privilege of riding on a freight train cannot recover from the company
for injuries resulting from being ejected by the brakeman while the train was in motion.
Texas & P. Ry. Co. v. Spann (Civ. App.) 173 S. W. 600.
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68. -- Negligence in ejecting person under disablllty.-Where the employes do

not know of the intoxicated condition of a passenger, they may act upon the presump
tion that he will exercise care to avoid injury. Texas Cent. Ry, Co. v. Rose (Clv. App.)
161 S. W. 387.

.

. Where a carrier ejected an intoxicated passenger, its liability depends upon whether
the place of ejection! was such a one 'as a prudent person would have considered safe
under the circumstances. ]:d.

Where an intoxicated passenger, ejected from a train, was incapacitated from pro
tecting himself from danger, the carrier's liability for consequent injury depended upon
whether the place of ejection was one that a prudent person would have considered safe
under the circumstances. Texas Cent. R. Co. v. Rose (Civ, App.) 172 S. W. 756.

A carrier ejecting passenger so intoxicated as to be unable to protect himself from

danger, at an unsafe place, was negligent, and where plaintiff as a proximate conse

quence was later run over by a train w�s liable for his injury. Id.

69. -- Proximate cause of injury.-Fatigue and cold, suffered by pla.irrtiff from
walking to his destination after being ejected short of that place, from a train which did
not stop there, as he was told, when he could' have reached it by a later train in time for
his purposes, 'held not the proximate result of his ejection, and therefore not the basis
of .an action for damages. Gook v. Beaumont, S. L. & W. Ry. Co. (Civ. App.) 160 S.
W.123.

70. -- Contributory negllg,ence of person ejeded.-The captain of a National
Guard company held the agent of one of the members whose ticket he presented on the
trip to the encampment, and the member was liable for· the captain's negligence in fail
ing to give him the contract portion of the ticket on his return trip. Missouri, K. & T.

Ry. Co. of Texas v. Luster (Civ. App.) 162 S. W. 11.
Where railroad company agreed with a father to wire a ticket to his minor son, but

failed to do so and ejected the son from the train, the son's contributory negligence held
not imputable to the father or to defeat the com.pany's liability to the father for breach
of the contract. Missouri, K. & T. Ry, Co. of Texas v. Stogner (Civ. App.) 163 S. W.
319.

Under Rev. St. 1895, arts. 4503, 4504, held, that a passenger delivering his ticket to
an employe on a passenger train without the prescribed badge on his . hat or cap volunta
rily took the risk that such employe was not authcrized to receive it, and was not ex

cused for its nonproduction when demanded by proper authority. Galveston, H. & S. A.
Ry. Co. v. Short (Civ. App.) 163 S. W. 601.

A passenger receiving a ticket in two parts held chargeable with notice that it was

necessary for him to have the part calling for the last part of the passage in order to
complete his journey. Id.

.

A passenger entering the train with a good ticket, and giving it to an employe, who
was authorized to take it, but was required to return a part thereof, may stand upon his
right to remain upon the train until carried to his destination. Id.

71. -- Cornp.anl es Hable.c--Carrfer.. whose ticket was sold by another carrier in ac

cordance with published tariff, held liable for ejection of passenger holding valid ticket,
ordered while on its lines, but not consummated until lines of another connecting carrier
were reached. Chicago, R. I. & G. Ry, Co. v. Carroll (Bup.) 193 S. W. 1068.

75. Actions for wrongful ejection-Sufficiency of evidence.-See Missouri, K. & T.
Ry. Co. of Texas v. Dice (Civ. App.) 168 S. W. 478; Missouri, K. & T. Ry, Co. of Texas
v. Norris (Civ. App.) 184 S. W. 261.

77. -- Damages.-Excessive damages, see Ft. Worth & R. G. Ry. Co. v. Dubose
(Civ. App.) 171 S. W. 1090; Ft. Worth & R. G. Ry. Co. v. Hales (Civ. App.) 173 S. W:
991; St. Louis Southwestern Ry. Co. of Texas v. Reed (Civ. App.) 185 S. W. 1025.

In passenger's action for excessive force used in ejecting him from train, defendant
held entitled to have jury consider as mitigating damages plaintiff's offensive language
which provoked excessive force. Texas & N. O. R. Co..v. McAllister (Civ. App.) 183 S.
W.82.

78. Baggage.-Razors in a trunk checked by a male passenger are baggage for which
the carrier is liable. San Antonio & A. P. Ry, Co. v. Green (Civ. App.) 170 S. W. rio.

Photographs may be considered baggage, for which the carrier is liable. Id.
Winter clothing which a passenger expected to use on the completion of his journey,

winter being near, is baggage for the loss of which the carrier is liable. Id.
Money can be considered as baggage only if taken in good faith and in a reasonable

amount for traveling expenses and personal use on a trip. Id.

80. -- Loss or injury.-A . carrier held not liable for loss of a trunk left on a plat
form adjoining baggageroom, without calling' it to the attention of anyone, and without
knowing whether the baggageroom was open, where no custom to accept such delivery
was shown. Paterson v. San Antonio & A. P. Ry. Co. (Civ. App.) 164 S. W. 915.

Railroad companies are not insurers of baggage not checked but carried by and re
tained in the control of passengers upon the cars; the' carrier being liable in such case
only when the loss is caused by its negligence. Mlissouri, K. & T. Ry, Co. v. Kirkpatrick
(Civ. App.) 165 S. W. 500. .

A passenger who, on inquiry, was told by trainmen that the car i� which he left his
baggage would go on through and not be switched off, was justified in relying upon the
correctness· of such information and in assuming that it would not be switched off so as
to endanger losing his baggage in such car. -Td.

Trainmen were negligent in informing a passenger that a car attached to the train
in Which the passenger's baggage was would go on through with the train when as a

. matter of fact the car was switched onto another line and the baggage was lost. Id.
.

81. -- Connecting carriers.-Where passage over several lines is had on separateb�kets, one carrier is not liable for the other carrier's loss of baggage. Texas City .Ter
minal Co. v. 'I'homaa (Civ. App.) 178 S. W. 707.

85. -- Damages.-Excessive damages. Houston & T. C. Ry. Co. v. Hirsch (Civ.App.) 160 S. W. 426.
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86. Palace cars and sleeping cars.-Sleeping car companies are required to use only
reasonable or ordinary care to guard the property of passengers from theft, and are not
held to that high degree of care applicable to common carriers generally. Pullman Co. v.

Moise (Civ, App.) 187 S. W. 249.

92. Damag,es.-In action against sleeping car company for loss of passenger's
clothes stolen from her berth, damages were not recoverable for her mental anxiety or

fear of some contingency, when the anxiety was unfounded and the contingency never

came to pass. Pullman Co. v. Moise (Civ. App.) 187 S. W. 249.
Woman passenger whose clothes .were stolen from berth in sleeping car, obliging her

to walk lightly clad through train to her trunk in baggage car, might recover, as an ele
ment of damages, for her consequent humiliation and embarrassment. Id.

93. Carriage of live stock-Duties and liabilities in respect to transportation in gen
eral.-A railroad carrier must furnish cars suitable to transport cattle, and cannot shreld
itself by proving that the shipper contracted to inspect the cars furnished and reject
them if improper. Gulf, C. & S. F. Ry. Co. v. Boger (Civ. App.) 169 S. W. 1093.

A carrier, not being, an insurer of a shipment of live stock against increased risks
necessary to the transportation, is not liable for injuries, unless negligent. Ft. Worth
& D. C. Ry. Co. v. Berry (Civ. App.) 170 s. W. 125.

Where cattle owned by a resident of Texas were driven across the state line and
herded into pens in New Mexico, held, that the shipment constituted "interstate com

merce," though the cattle were co'nsigried to a point in Texas. Pecos & N. T. Ry. Co. v.

Stinson (Civ. App.) 181 s. W. 526.
If failure of railroad to receive shipment of live stock when tendered it by connecting

road was negligence, and such negligence prevented shipment of cattle that night to des
tination, railroad cannot excuse itself from liability on ground that it did not actually
receive shipment until next day. St. Louis Southwestern Ry. Co. of Texas v. Miller &
White (Civ. App.) 190 s. W. 819.

Courti did not err in refusing instruction that carriers are not insurers of the safe
delivery .of the live stock at any particular time, but were only, bound to use ordinary
care under the circumstances of the shipment. Panhandle & S. F. Ry, Co. v. Morrison
(Civ. App.) 191 s. W. 138.

If there was no, unreasonable delay, no rough handling out of the ordinary, or if cat
tle were darrnaged owing to their nature or conditioIi or other causes over which the car

rier had no control, carrier, if it used ordinary care, would not be liable. Id.
95. -- Contracts for transportation.-See notes under art. 3687, rule 21, note 24.
Consideration, see notes under art. 589.
Where a shipper of live stock without knowledge of its contents, hurriedly signed a;

contract for interstate shipment at the request of the carrier's agent, just as the train
was starting, he was not bound thereby. Oulr.. C. & S. F. Ry, Co. v. Vasbinder (ClV.
App.) 172 s. W. 763.

Where a shipper of live stock, knowing that he would sign a written contract, orally
contracted for cars for shipment, held, that the written contract, later executed, governs
the carrier's liability. Kansas City" M. & O. Rv. Co. of Texas v. Adams (Civ. App.) 182
S. W. 365.

'

An interstate shipment of live stock may be made on an oral contract. Kansas City,
M. & O. Ry. Co. v. Hansard (Civ. App.) 184 S. W. 329.

'

Where the only railroad at place of shipment refused to ship cattle unless it was
written across bill of lading that some were in bad condition, and although statement
was untrue, and shipper, under such pressure, signed such bill of lading, the carrier's
act constituted legal duress, and shipper was not barred from recovering damages for
their negligent transportation. Missouri, K. & T. Ry. Co. v. Pacheco (Civ. App.) 185 S.
W. 1051.

97. -- Sanitary regulations.-Under Act Congo March 3, 1905, §§ 1, 3, 4, and ex

press provision of federal quarantine regulation, held, that cattle exposed to a disease
might be shipped as uninspected exposed cattle for immediate slaughter from quaran
tined territory to slaughtering centers in another state, so that carrier, requiring cattle
to be dipped, was liable for consequent shrinkage arid injury. Pecos & N. T. Ry. CO. V.
Hall (Clv, App.) 189 S. W. 535.

98. -- Food and waterv-eUnder contract for shipment of live stock requiring ship
per to feed and water them, etc., where that was not done in an ordinarily prudent way,
the carrier was not liable for resulting damages from shrinkage. Ft. Worth & D. C. Ry,
CO. V. Allen (Civ. App.) 189 S. W. 765.

A carrrer must furnish reasonable facilities and opportunities for feeding and water
ing stock shipped under a contract, requiring the shipper to care for them. Id.

99. -- 'Duties in respect to delivery.-It is the duty of a carrier of live stock to
deliver it with a reasonable degree of care and caution. Kansas City, M. & O. Ry, Co.
of Texas V. Corn (Civ. App.) 186 S. W. 807.

100. -- Delay in transportation or delivery.-See art. 6554 and notes.
Carrier'S agreement to deliver cattle at . market on particular day held not complied

with by delivering them too late to unload them and get them on the market before its
close. Texas Midland R. R. V. Becker & Cole (Civ. App.) 171 S. W. 1024. ,

A carrier, delivering live stock on the day agreed on too late for market, held not
to comply with its contract, where it is necessary to carry the stock-over to the follow
ing day's market. Texas Midland R. R. V. Fogleman (Civ. App.) 172 S. W. 558.

Carriers of live stock are not responsible for the usual and ordinary delays incident
to the ordinary conduct of their business. International & G. N. Ry, Co. v. Landa &
Storey (Civ. App.) 183 S. W. 384.

.

Where cattle shipped to Kansas City with privilege of Wichita were unloaded at
Wichita, at shipper's request, and were reshipped to Kansas City, no recovery against
the carrier could be had for delay and shrinkage at Wichita. Panhandle & S; F. Ry,
Co. v. Harp (Civ. App.)' 193 S. W. 438.

'

101. -- Excuses for delay.-An unreasonable delay in the transportation of live
stock is not justified by the maintenance by the carrier of a schedule resulting in such
delay. St. Louis, S. F. & T. Ry. Co. v. Armstrong (Civ. App.) 166 S. W. 366.
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Where a carrier accepted a shipment of cattle, knowing that a flood had carried
away a bridge on its line, but did not tnrorm; the shipper, it cannot justify delay on

account of the flood. Atchison, T. & S. F. Ry. Co. v. Boyce (Civ, App.) 171 S. W. 1094.
Carrier held not liable for delay in transportation of cattle, due to burning of bridge

without its fault, and instruction that burning, though unavoidable, would be no. de

fense, was erroneous. .F't, Worth & D. C. Ry. Co. v. Morgan (Civ. App.) 179 S. W. 90l.

10e. -- Loss or Injury In general.-When a railroad company accepts live stock
for transportation, it must exercise ordinary care in the handling and operation of the
ca.rs in which the live stock are riding and in 'transporting them within a reasonable
time to their destination. Atchison, T. & S. F. Ry. Co. v. Word (Civ. App.) 159 s. W .

.375.
A carrier is an insurer of the safe transportation of animals delivered to it for car

riage, unless the loss results from act of God, act of the owner, the proper vice of
the animals, or the public enemy, subject to the exception provided by Rev. St. 189'5,
art. 326 (now Rev. St. 1911, art. 714). 'Pecos & N. T. Ry. Co. v. Morrison (Clv. App.)
169 S. W. 1098.

IIli an action for injuries to .cattle unloaded by the owner at a dipping station and
held for 14 days, an instruction to find for plaintiff for injuries from delay during trans
portation, including the' tfm.e they were thus unloaded, was erroneous. Ft. Worth &
D. C. Ry. Co. v. Berry (Civ. App.) 170 s. W. 125.

Supervision by government officer of, dipping of cattle held not to relieve defendant
railroad from liability for injury to plaintiff's stock through carrier's failure to dip the
cattle in an arsenic dip. Missouri, K. & T. Ry. Co. of Texas v. Cauble (Civ. App.) 174 S.
W.880.

A railroad was not liable for the death of a mare in transit proximately caused by a

kick from another horse in the shipping pens, not brought about by any negligence of
the road's servants, and not followed by any negligence of the road in further transport
ing the mare. Ft. Worth & D. C. Ry, Co. v. Ft. Worth Horse & Mule Co. (Civ. App.)
180' S. W. 11700.

It being a matter of common knowledge that the natural propensity of a mule is
to kick, it is the duty of a carrier transporting such animals to take into consideration
and furnish cars constructed with regard to this natural propensity. Ft. Worth & R.
G. Ry. Co. v. Albin (Civ. App.) 185 s. W. 647.

Where shipment of cattle, suffering from Texas fever, is negligently delayed by
road, and cattle are damaged solely on account of their infection with disease, shipper
cannot recover, Ft. Worth & D. C. Ry. Co. v. Gatewood (Civ. App.) 185 S. W. 932.

Under live stock shipping contract, carrier held not exempt from the results of its
own negligence and, if ordinary care required; bound to protect the stock from injury
until the shipper could unload it, or to unload the stock itself. Chicago, R. 1. & G.
Ry. Co. v. Pavillard (Civ. App.) 187 s. W. �8.

100. -- Stock awaiting transportation.-A carrier receiving cattle for transporta
tion held liable for injuries caused by placing them in pens without shelter, too small to
accommodate them properly. Andrews v. McGill (Civ. App.) 179 S. W. 1087.

Carrier must use ordinary care to prevent injury to cattle while in pens awaiting
shipment after acceptance for transportatton, if such care is necessitated by delay, not
withstanding contract ror shipment requiring shipper to care for cattle while awaiting
shipment. Panhandle & S. F. Ry. Co. v. Vaughn (Civ, App.) 191 s. W. 142.

105. -- Contributory negligence of owner.-The failure of the consignee of a horse
properly to protect it from the weather after delivery by the carrier is not contributory
negligence which will bar a recovery for the death of the horse caused by delay in ship
ping, and by transporting it in a box car without sufficient ventilation. Texas & N. O.
R. Co. v. Francis (Civ, App.) 165 S. W. 40 .

. A shipper of cattle held not guilty of contributory negligence in failing to take them
from the railroad pens and drive them to a watering place, where the train was late.
'San Antonio, U. & G. Ry. Co. v. Storey (Civ. App.) 172 S. W. 188.

Defendant railroad tr.ansporting a mare, which, after her injury in the shipping
pens or cars, the shipper's agent refused to remove from the train and have cared for,
was not liable for the death of the mare, caused solely by her further transportation,
unaccompanied by any 'negligence of the road's servants. Ft. Worth & D. C. Ry. Co. v.

Ft. Worth Horse & Mule Co. (Civ. App.) 180, s. W. 1170.

Shipper of live stock could! not recover from the road tor death of a mare, the neg
ligence of his own agent in ordering the mare shipped through after discovering she
was injured having proximately contributed to her death, though the road's servants were
also negligent in the further transportation. Id.

'

Where shipper of cattle, on part of shipment being delayed by repairs becoming nec

essary to cars, refused road's offer to forward residue of shipment immediately, he could
not recover for additional delay of residue of shipment so offered to be immediately trans
ported. Ft. Worth & D. C. Ry. Co. v. Gatewood. (Civ. App.) 185 S. W. 932.

Where a shipper of live stock was negligent in failing to unload it on arrival so

that it was injured, he could not recover for such injury. Chicago, R. I. & G. Ry. Co.
v. Pavillard (Clv., App.) 187 S. W, 998.

110. Actions against carriers of live stock-Weight and sufficiency of evidence.
In an action against car-rier for injuries to a shipment of cattle evidence held sufficient
to sustain a verdict for plaintiff. Chicago, R. 1. & G. Ry, Co. v. Swaggerty (Civ. App.)
163 S. W. 317.

In an action against a carrier for damages to live stock, evidence held insufficient
to show any unreasonable delay in transportation, or that any of the cattle died en
route as alleged. Blackwell v. St. Louis, B. & M. Ry, Co. (Civ. App.) 168 S. W. 52.

In an action for injuries to a shipment of mules, evidence held to support jury's con
clusion that the shipper was not negligent in the manner in which he watered the
rrrules when unloaded in a famished condition. Kansas City, M. & O. Ry. Co. of Texas v.
Beckham (Civ. App.) 168 S. W. 399.

,

Evidence, in an action against a carrier for delay in transporting live stock, held to
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sustain a recovery for shrinkage and depreciation in value. Gulf, C. & S. F. Ry. Co. v:

J. A. Bowers & Son (Civ, App.) 175 S. W. 861.
In an action for injuries to horses during shipment, evidence held sufficient to war

rant the jury in attributing the injuries either to the delay or to the rough handling.
Sou ther'n Pac. Co. v. W. T. Meadors & Co. (Civ. App.) 176 S. W. 882.

Evidence held sufficient to support a judgment against a railroad cornpanv for in

juries to live stock on account of delay and rough handling. International & G. N.
Ry. Co. v. Frank (Civ. App.) 177 S. w. 168.

in an action against a carrier of live stock for delay in transit, evidence held insuf
ficient to show any unreasonable delay. Gulf, C. & S. F. Ry, Co. v. Bogy (C'iv. App.) 178-
S. W. 577.

Evidence, in an action for damages for negligent delay in transportation of Iive-.
stock, held sufficient to sustain a verdict for the plaintiff. Missouri, K. & T. Ry. Co .. of
Texas v. Dale Bros. Land & Cattle Co. (Civ, App.) 179 S. W. 935.

Evidence in an action for damages to a shipment of cattle held not to show that any
parol contract of shipment was ever made. Turner v. Henderson (Civ. App.) 183 S.
W.51.

In an action against a carrier for injury to a mule' in transportation, where the ani
mal caught its foot in a crack four or five feet above the floor of the car, evidence held'
sufficient to warrant the deduction of an improper construction of the car. Ft. Worth
& R. G. Ry. Co. v. Albin (Civ. App.) 185 S. W. 647.

.

A prima facie showing of negligence of the carrier in action for damages to live stock
shipped is not met by proof that the cattle when shipped were securely tied by the

shipper, and while in the exclusive charge of the carrier became untied. San Antonio &
A. P. Ry, Co. v. Jackson & Allen (Civ. App.) 187 S. W. 488.

In an action against a carrier to recover damages for injuries to a shipment of
cattle, evidence held insufficient to sustain a verdict for plaintiff on an alleged verbal
contract. International & G. N. R. Co. v. Hudson (Civ. App.) 188 S. W. 277.

In action for damages to shipment of live stock, evidence held to show merely
shipper's request for cars as required by Interstate Commerce ·Act Feb. 4, 1887, § 1, as

amended by Act Cong: June 29', 1906, § 1, and not the elements of a contract. Atchi
son, T. & S. F. Ry. Co. v. White (Civ. App.) 188 S. W. 714.

In action for damages for negligent transportation of live stock, evidence held to
show defendant's negligence as charged and being the proximate cause of the injury.
Houston & T. C. R. Co. v. Patterson (Civ. App.) 192 S. W. 1103.

In action against railroad for damage to mare by rough handling, evidence held to
sustain a verdict for defendant. Jones v. Galveston, H. & S. A. Ry. Co. (Giv. App.) 193
S. W. 373.

In action fOr damages to a shipment of stock owing to delay and a consequent
shrinkage, evidence held sufficient to sustain a finding that the carrier was negligent in
failing to provide a proper engine. International & G. N. Ry. Co. v. Mudd (Civ. App.)
194 S. W. 960.

113. -- Damages.-Measure of damages for injury to shipment of live stock is
the difference between the market value on arrival and what would have been the value,
had the shipment been transported with ordinary care and dispatch. Texas & P. Ry,
CO. V. Del Long (Civ,' App.) 176 S. W. 874; Missouri, K. & T. Ry. Co. of Texas v. Mul
key & Allen (Civ. App.) 159 S. W. 111; Atchison, T. & S". F. Ry. Co. v. Word (Civ.
App.) .159 S. W. 375; Rodgers v. Texas & P. Ry. Go. (Civ. App.) 172 S. W. 1117; Texas
Mexican Ry, Co. v. King (Civ. App.) 174 S. W. 336; Gulf, G. & S. F. Ry, Co. v. King
(Civ. App.) 174 S. W. 960; Texas & P. Ry. Co. v. Martin Bros. (Civ. App.) 175 S. W.
7017; Houston & T. C. R. Co. v. Lindsey (Civ. App.) 175 S. W. 708; International &
G. N. Ry. Co. v. Landa & Storey (Civ. App.) 183 S. W. 384; Ft. Worth & R. G. Ry,
Co. v. Albin (Civ. App.) 185 S. W. 647; Ft. Worth & D. C. Ry. Co. v. Gatewood (Civ.
AIJP.) 18'5 S. W. 932.

It is not necessary' that live stock be put upon the market for sale in order to enti
tle the owner to recover its impaired value because of negligent injuries, etc., in ship
ment. Texas Mexican Ry. Co. v. Reed (Civ. App.) 165 S. W. 4.

Where a carrier was unable to ship cattle to destination because of quarantine regu
lations; and some died, and others .were sold at a point short of destination, the car
rier's conversion, if any, occurred at that point, and plaintiff's measure of damages was
the reasonable market value there. Texas & P. Ry, Co. v. Crowder (Civ. App.) 165 S.
W.116.

In an action for negligent delay and rough -handllrig of a shipment of live stock, the
jury, in estimating the damages, should consider the fact of their recovery from any
injury after they were put upon a pasture. Ft. Worth & D. C. Ry, Co. v. Shank &
Dean (Civ. App.) 167 S. W. 1093.

In an action for damages to a shipment of live stock, some of which died, the meas
ure of damages is the value of the stock at the time at which it should have been de
livered, which value, if there is a market at the place of desttnatton, will be measured by
the market value, and, if not, by the intrinsic value. International & G. N. Ry. Co. Y.
Parke (Civ. App.) 169 S. W. 397. .

Where the market value of an animal injured in shipment at the place of delivery
is not shown, the intrinsic value of the animal is the measure of damages, Galveston,
H. & S. A. Ry. Co. v. Patterson (Civ. App.) 173 S. W. 273.

That live stock injured by dipping in crude oil recovered from such injury does not
preclude the owner from recovery for any depreciation in value caused thereby. Mis
souri, K. & T. Ry. Co. of Texas v. Cauble (Civ. App.) 174 S. W. 880.

A carrier guilty of delay and rough handling in. transporting cattle for pasturage
may show that the cattle, though injured, soon recovered. Houston & T. C. R. Co. v,

Lindsey (Civ. App.) 175 S. W. 708.
The measure of damages for injuries to cattle shipped for pasturage is the same as

for injuries to those shipped to market for sale. Pecos & N. T. Ry, Co. v. Holmes, (C'iv.
App.) 177 S. W. 505.

.

Where a shipper recovered for shrinkage in cattle, and it appeared that the cattle
'brought the actual market price, no additional recovery for loss in selling appearance
can be had, International & G. N. Ry. Co. v. Rhoden (Civ. App.) 177 S. W. 984.
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The measure of damages for negligent injury to live stock during transportatton' is

the market value at place of delivery of those killed or rendered worthless, and the

measure of damages for those injured, but not killed or rendered worthless, is the dif

ference between the market value as delivered and what it would have been if prop

erly handled. Hovencamp v. Union Stockyards Co. (Bup.) 180 s. W. 225.

Where hogs died in transit, the measure of damages is their market value at point
of destination, or, in case there was no market value, their intrinsic value at such point,
Southern Kansas Ry. Co. of Texas v. Hughey (Civ. App.) 182 S. W. 36l.

Where the plaintiff's cattle had been injured by a wreck and consequent delay, he

was not required to accept an' unfavorable sale, but was ent.rtl ed to a reasonable time to.

prepare them, and an opportunity to sell them in the open market. Gulf, C. & S. F.

Ry. Co. v. Rodriquez (Civ. App.) 185 S. W . .311.
Where some cattle shipped were dead at destination, because of negligent delay of

shipment at intermediate point, measure of shipper's damages was market value at des

tination on arrival had no delay occurred. Ft. Worth & D. C. Ry. Co. v. Gatewood (Clv,
App.) 185 S. W. 932.

.

Carrier converting a calf held liable for the value thereof at destination in the condi
tion in which it would have arrived but for its negligence or conversion. Kansas City,
M. & O. nv. Co. of Texas v. Corn (Civ, Ap'P.) 186 S. W. 807.

A carrier of live stock, in the absence of any special contract, is liable for the full
amount of their depreciation caused by. its negligence. Id.

.

The measure of damages for negligent injury of cattle in transit is the same, wheth
er they are for immediate sale on the market or for pasture. Panhandle & S. F. Ry,
Co. v. Norton (Civ. App.) 188 S. W. lOll.

Where live stock were negligently killed in transit and the shipper removed their
hides and sold them, the carrier should be allowed the market value at the time and

place where the hides were removed. Id.
Where shipment of live stock is injured by carrier's negligence, shipper must use all

reasonable means at his command to lessen damages which would otherwise result from
such negligence, and his failure to do so limits recovery to damages which would have
resulted from such negligence had such means been used. Ft. Worth & D. C. Ry. Co. v.

Allen (Civ. App.) 189 S. W. 765.
In action for damages to shipment of live stock, increased expense in caring for it

while recuperating could not be recovered in addition to loss from shrinkage, as it would
be double damages. Id.

.

Where cattle were not shipped for immediate sale on the market, the measure of
damage from injury and delay is the difference between their market price as delivered
and what their market price would have been had they been properly cared for and
handled during transportation. Panhandle & S. F. Ry. Co. v. Morrison (Civ, App.) 1911
S. W. 138.

In action against at carrier for injuries to stock shipped and for delay in shipment;
shrinkage, depreciation in market value, and decline of market price were all proper
elements of damage. Panhandle & S. F. Ry, Co. v. Harp (Civ. App.) 193 S. W. 438.

In an action against a railroad for damage to live stock shtpm.errts, the exact
amount of damages need not be capable of definite computation in order to support a

verdict for plaintiff. Houston & T. C. R. Co. v. Derden (Civ. App.) 194 s. W. 489.
114.. Control of premises.-Where a railroad company had given a particular trans- ,

fer company the exclusive right upon the railroad company's trains and premises to
solicit baggage, etc., defendant will be enjoined at the suit of the company from going
upon its premises to solicit patronage. Denton v. Texas & P. Ry, Go. (Civ, App.) 160
S. W. 113.

Art. 70S. [320] [27S] Carriers can not limit their responsibility.
Cited, Nevill v. Gulf, C. & S. F. Ry. Co. (Civ. App.) 187 S" W. 388.
1. , Nature of right and of restriction.-A provision of a bill of lading that property

destined to a station at which there is no regular agent shall be at the owner's risk aft
er cars are .put on private sidings held not illegal, where the shipper knew that the ship
�ent would have to be left on a siding, notwithstanding Rev. St. 1911, art. 6589, pro
tecting freight from damage by exposure. St. Louis Southwestern Ry. Co. of Texas v :

Smith Bros. Grain Co. (Civ. App.) 164 s. W. 409.
In Texas, by statute, a common carrier may not limit by contract its common-law lia

bility as to domestic shipments, nor can it contract to relieve itself from its common
law liability for damages occasioned by its negligence. Gulf, C. & S. F. Ry, Co. v.

Boger (Civ. App.) 169 S. W. 1093.
5. -- Carriage of live stock.-A statement in a contract for the shipment of live

stock (hat the condition of the cars and bedding was satisfactory did not relieve the
carrier from liability for failure to properly bed the cars; a carrier not being permit
ted to limit its common-law liability. Texas Cent. R. Co. v. McCall (Civ. App.) 166 S. W.
925.

A carrier, having failed to furnish proper cars for the transportation of cattle and to
see that they were securely fastened, held not relieved from liability for the escape of
the cattle from the cars by a stipulation in the contract binding the shipper to inspect
the cars. see that they were properly fastened, and report, any defect therein. Gulf,
C. & S. F. nv. Co. v. Boger (Civ. App.) 16£1 s. W. 1093.

Where a carrier undertook to bed cattle cars before the cattle were loaded or the
shipping contract signed, it could 'not rely on a provtsion of ·the contract subsequently
executed to relieve it from liability for a failure to provide proper bedding. Id.

This article held applicable to the transportation of live stock. Pecos & N. T. Ry,
Co. v. Morrison (Civ. App.) 169 S. W. 1098.

Provision of a contract for live stock shipment to be accompanied by the shipper's
�epresentative, relieving the carrier from all liability for injury, is invalid, as relieving
It from its own negligence. Gulf, C. & S. F. Ry, Co. v. Winn Bros. (Civ. App.) 178 S ..

W.697.
Under arts. 708 and 710, a stipulation freet'ng a railroad company from liability for

injurieS! to animals because of heat, suffocation, or overcrowding, and declaring that in-
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jury should be presumed the result of overloading, is invalid. Southern Kansas Ry, Co.
of Texas v. Hughey (Civ. App.) 182 S. W. 361.

The agreement that a shipper should care for animals in transit is no defense to .an
action for damages to the same, unless the railroad company showed adequate facili
ties were provided and the agreement was reasonable. Id.

A stipulation in contract for shipment of live stock that the shipper would load the
stock, care for and attend them While they were in the stockyards, and that the carrier
should not be liable for any loss or damage while the stock were in the shipper's charge,
is invalid. Id.

An agreement requiring the shipper to inspect the cars, and accept them if in

good condition, and declaring that in the event of failure it shall be conclusively presum
ed that the cars were suitable, is void. Id. .

Under arts. 708 and 731, all portions of a shipping contract relating to reciprocal
rights and duties of the parties are Inadrmisslble in action for damages to live stock

shipment. San Antonio & A. P. Ry. Co. v. Jackson & Allen (Civ. App.) 187 S. W. 488.

9. Interstate and foreign commerce.-The federal, and not the state, statutes control
in fixing a railroad company's liability on an interstate shipment. Galveston, H. & S.
A. Ry, Co. v. Sparks (Civ. App.) 162 S. W. 943; Gulf, C. & S. F. Ry. Co. v. Brackett
Fielder Mill & Grain Co. (Civ. App.) 162 S. W. 1191; Pacific Express Co. v. Krower

(Civ. App.) 16·3 S. W. 9; Hovey v. Tankersley (Civ. App.) 177 S'. W. 1'53; Atchison, T.
& S. F. nv. Co. v. Smyth (Civ. App.) 189 S. W. 70.

•

Where cotton shipped from a point in this state to Galveston on local bills of lad
ing was in fact destined for export, so that the transportation from the place of deliv
ery to Galveston was a part of the journey to a foreign port, the shipment was an in
terstate shipment. Texas & P. Ry. Co. v. Langbehn (Civ. App.) 158 S. W. 244, de-
nying second rehearing 150 S. W. 1188.

'

Under Carmack Amendment, a receipt of an express company limiting its liability
to $50, unless a higher' value was placed on' the goods by the shipper, held valid. Pa
cific Express Co. v. Krower, 163 S. W. 9, 106 Tex. 216.

Shipper delivering foreign shipment to carrier under bill of lading, limiting liability,
held subject to such limitations in the absence of negligence of carrier or its servants
contributing to injury through -the excepted cause. Texarkana & Ft. S. Ry. Co. v. Brass
(Civ. App.) 175 S. W. 778.

The limita.tion upon the carrier's liability contained in a contract for an interstate
shipment of live stock at a reduced rate prescribed by the interstate commerce corn

mission was valid and enforceable. Kansas City, M. & O. Ry.' Co. of Texas v. Corn
(Civ. App.) 186 S. W. 80rr.

Where cars were furnished on request for an interstate shipment of live stock, as re

quired by Interstate Commerce Act, conditions in the contract as to the carrier's lia
bility were controlling. Atchison, T. & S. F. Rv. Co. v. White (Civ. App.) 188 S. W. 714.

10. Negligence or misconduct.-A common carrier may not stipulate so as to re

lieve itself from liability arising from its own negligence. St. Louis Southwestern Ry.
Co. of Texas v: Miller & White (Civ. App.) 190 S. W. 819; Chicago, R. I. & G. Ry.
Co. v. Pavillard (Civ. App.) 187 S. W. 998; Western Union Telegraph Co. v. Piper (Civ.
App.) 191 S. W. 817.

16. Limitation of amount of Iiability.-A carrier converting goods shipped under
contract limiting liability held liable for full value of the goods. St. Louis, 1. M. & S.
Ry. Co. v. Wallace (Civ. App.) 176 S. W. 764.

A carrier transporting freight to a wrong place, and there selling it as unclaimed
freight, converted it and was liable for its full value, notwithstanding' limited liabil
ity. Id.

Under bill of lading limiting a recovery to $10' for each calf shipped and, in case of
injury, to an amount not exceeding the same proportion, the shipper, on jury's finding
of 5 per cent. deprecia.tion upon a valuation of $30, was entitled to 50 cents per head.
Kansas City, M. & O. Ry. Co. of Texas v; Corn (Civ. App.) 186 S'. W. 807.

Provision in shipping contract valuing calves rn case or total or partial 'loss held not to
apply to the conversion of a calf or its proceeds by the carrier or its agents. Id.

In an action for damages to a shipment of live stock, party under a written contract
at a reduced rate in consideration of a reduced valuation, the shipper having Classified

, them in the contract as calves, could not claim that they should have been classified as
older animals. Id.

24. Limitation as ground of defense-Sufficiency of evidence.-Evidence held to sus
tain findings that plaintiff's wife, on tendering the shipment, declared its value to be
$300, and that defendant charged a rate proportionate to such valuation. Wells Fargo
& Co. Express v. Powell (Civ. App.) 177 S. W. 988.

Art. 710. [322] [280] Must give bill of lading.
Cited, Quanah, A. & P. Ry. Co. v. R. D. Jones Lumber Co. (Civ. App.) 178 S. W. 858.

1. Bills of lading in general.-Where a shipper's agent signed a bill of lading, with-
out reading it or knowing its contents, after the shipment had started, the writing was

unenforceable for want of mutuality and consideration. San Antonio & A. P. Ry; Co. v.

Bracht (Civ. App.) 172 S. W. 1116.
'

At common law a shipper might rely either on an oral contract or recover for negli
gent delay where there was no contract. Panhandle & S. F. Ry. Co. v. Jones (Civ. A:pp.)
182 S. W. 1.

Under arts. 708 and 710, a stipulation freeing a railroad company from liability for
injuries to animals because of heat, suffocation, or overcrowding, and declaring that in
jury should be presumed the result of overloading, is invalid. Southern Kansas Ry. Co.
of Texas v. Hughey (Civ. App.) ·182 S. W. 361.

5. Construction and operation of bill.-A clause inserted in a bill of lading by the
carrier for its own benefit must be taken to have meant all that the words implied. St.
'Louis, B. & M. Ry. co. v. Hicks (Civ. App.) 158 S. W. 192.

Recital in bill of lading showing cotton to have been consigned by the seller to a cer

tain named buyer was conclusive that it was consigned to the buyer, and not to the
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shipper's order, "notify." Shippers' Compress & Warehouse Co. v. Cumby Mercantile
& Lumber Co. (Civ. App.) 172 S. W. 744.

7. Negotiability and transfer of bill.-A bill of lading is only quasi negotiable and
represents personal property and not money. B. W. McMahan & Co. v. State Nat. Bank
of Shawnee (Civ. App.) 160 S. W. 403.

.

The transfer of a bill of lading transfers only the title to, and the constructive pos
session of, the very goods which it represents. Id.

Bank which, under agreement with dealer in cotton, paid drafts drawn on him, re

ceiving the attached order bills of lading, held to have the title to and possession of the
cotton, and the dealer had no title or interest therein. Id.

.

Where bank which had paid drafts drawn on dealer in cotton intrusted the bills of
lading to the dealer for a particular purpose and he by means thereof obtained compress
receipts which he transferred to a purchaser, purchaser held to have no title to. the
cotton as against the bank. Id.

9. Contracts for transportation.-If a contract for the shipment of freight was pro
cured by the carrier by fraud, it was not binding upon the shipper. Galveston, H. & S.
A. Ry. Co. v. Sparks (Civ. App.) 162 S. W. 943.

Where the agent signed the contract without having time to read it, and believing
that it was merely to be used as a "pass," held, that the shipper was not bound if the
contract differed from the oral contract of shipment. Id.

To invalidate the written contract of shipment, on the ground that the shipper's
agent was. compelled to sign it without knowledge of its terms, and believing that it was

a mere pass, the evidence must show that he was compelled to sign it without knowledge
of its contents, and without being given time to read it, or having his attention called
thereto. Id.

.

A consignor of goods, which had been loaded and for which a bill of lading had been
issued to his agent, as consignee, before any new interest had intervened, and subject
to the carrier's claim for full freight, had tfie right to cancel the contract of shipment
and to require a redelivery. Texas Midland R. R. v. Hargrove (Civ. App.) 169 s. W. 925.

The Carmack amendment prohibits oral contracts of shipment only when they are in
conflict with the SChedules and rates published by the Interstate Commerce Commission.
Gulf, C. & S. F. Ry. Co. v. Vasbinder (Civ. App.) 172 S. W. 763.

A .local agent has authority to make a verbal contract binding his company to fur
nish cars for the transportation of cattle on a day certain. Pecos & N. T. Ry. Co. v.

Stinson (Civ. App.) 181 s. W. 526.
Evidence held sufficient to support a judgment for plaintiff, a carrier, for the rent of

unused space in a vessel against a shipper failing to furnish merchandise for shipment
pursuant to contract requirements. W. B. Clarkson & Co. v. Gans S. S. Line (Civ. App.)
187 s. W. 1106.

A shipping contract, binding the shipper to pay for space unused in a vessel by rea

son of the shipper's failure to furnish a cargo according to contract, held not unilat
eral. Id.

13. Delivery to carrier.-Evidence held sufficient to show that a car loaded by shipper
on its spur track was delivered to and accepted by defendant road for switching to a con

necting road for transport. Gulf, C. & S. F. Ry, Co. v. D. S. Cage & Co. (Civ. App.) 174
S. W. 855.

.

14
.•Ownership, custody, and control of goods.-The term "shipper's order," as used

in bills of lading, is well understood and means that the title remains in the shipper until
he orders a delivery of the goods. B. W. McMahan & Co. v. State Nat. Bank of Shawnee
(Civ. App.) 160 S. W. 403.

Evidence, in an action for damage to a piano while being shipped on defendant's rail
road, held to sustain a finding of ownership of the piano in plaintiff. Missouri, K. & T.
Ry. Co. of Texas v. Western Automatic Music Co. (Civ. App.) 161 S. W. 380.

That plaintiffs sued as a firm in an action for damages to a shipment of horses con

signed by the firm, did not render' erroneous a joint judgment in favor of them as the
individual members of the firm, where the evidence was conflicting whether the horses
belonged to the firm, or part of them belonged to one partner and the rest to the other.
Quanah, A. & P. Ry. Co. v. Chumbley (Civ. App.) 169 s. W. 1107.

Where a bank purchased a seller's bill of lading with draft attached, but on refusal
of the buyer to accept the goods, the seller gave its check to the bank for the amount of
the draft, held on the evidence, that at the time of a levy on the goods as the property
of the seller the title was in such seller.. Collin County Nat. Bank v. Satterwhite (Civ.
App.) 184 S. W. 338.

15. Transportation and delivery by carrier.-A-notice of the arrival of goods is not
"given" or "sent," under the provisions of a bill of lading, at the time it is posted,
where the consignee is in the same town as the agents of the carrier and known to them
so that he could be directly notified. St. Louis, B. & M. Ry, Co. v. Hicks (Civ. App.)
158 S. W. 192.

A carrier is not entitled to surrender of the bill of lading under all circumstances
as a condition precedent to the delivery to the consignee. Outcault Advertising Co. v.
Thornton (Civ. App.) 164 S .. W. 436.

.

The consignee named in a bill of lading must be treated by the carrier as the abso
lute owner until he has notice to the contrary, and a delivery -to the consignee, without
such notice, discharges the carrier. St. Louis, B. & M. Ry, Co. v. McDavitt Bros. (Civ.
App.) 165 S. W. 5.

.

Where goods consigned to the purchaser were, on arrival, delivered in accordance
with the purchaser's order, he cannot recover from the carrier because it did not collect
the purchase price rrorn the person to whom the goods were delivered, as directed by
the purchaser. Id.

A carrier must furnish a shipper reasonable facilities for unloading, but the shipper
must exercise reasonable diligence, and the carrier need not permit him to use the car as
a storehouse in which to carryon his business as a . seller on the payment of demurrage
charges. Wattam v. International & G. N. R. Co. (Civ. App.) 168 S. W. 973.

Where a buyer obtained from a carrier with its consent, an article shipped by the
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seller to himself with directions to notify the buyer, and no demand was made for a re

turn thereof, and possession was not obtained on a promise to pay the charges on it, the

carrier could not pay a draft drawn by the seller and make the buyer liable therefor.

San Antonio & A. P. Ry. Co. v. Smith (Civ. App.) 171 s. W. 282.

17. Perishable goods.-Carrier of perishable freight held not guilty of actionable neg

ligence for failing to maintain a sufficient quantity of ice in a car. St. Louis & South
western Ry, Co. v. Grant (Civ. App.) 174 s. W. 714.

20. Presentment of bill of lading before dellvery.-On refusal of carrier's agent to

halt on request a shipment of goods and redeliver them without any demand by him for

the bill of lading or denial of the consignor's ownership, held that the failure to tender
the bill of lading was immaterial to the consignor's right of action for damages. Texas
Midland R. R. v. Hargrove (Civ. App.) 169 S. W. 925.

Petition alleging ownership of goods shipped under a bill of lading to the shipper's
agent as consignee, a demand and: a, refusal to redeliver before the goods had left the

point of shipment, without alleging a tender of the bill of lading or an offer to pay the

freight, held to state a good cause of action for damages. Id.

21. Liability for failure or refusal to delive,r.-Where an article, shipped by the seller
to himself with directions to notlrv the buyer, came into possession of the buyer without
the consent of the carrier the buyer, appropriating the article, was liable to the carrier

for conversion, the price �ot having been paid. San Antonio & A. P. Ry, Co. v. Smith

(Civ. App.) 171 s. W. 282.
In action against carrier for conversion by sale on refusal. of shipper to pay exces

sive freight, the fact that shipper and his attorney purchased most of the property was

immaterial. Pecos & N. T. Ry. Co. v. Porter (Civ, App.) 183 S. W. 98 ..

An express company held liable to the shippers for delivery to the consignee without
production of the company's receipt, contrary to directions. Wells Fargo & Co. Express
v, Pugh (Civ. App.) 185 S. W. 61.

Where the _carrier demands excessive and illegal freight charges, and on the refusal
of the shipper to pay them declines to deliver the goods, and sells them for the charges,
there is a conversion. Panhandle & S. F. Ry, Co. v. Hubbard (Civ. App.) 190 S. W.
793 ..

25. Actions for failure to deliver or' misdelivery-Damages.-In an action by a con

signee .agatnst a carrier for conversion ,of a car of apples in refusing to deliver them on

the production of the bill of lading, the measure of damages was the interest on the
value of the property during its retention and any amount that the property depreciated
in value while withheld. Missouri, K. & T. Ry. Co. of Texas v. Long (Civ. App.) 167 s.
W.769.

A consignor whose goods had been loaded and for which a, bill of lading had been
issued to his agerrt.. as consignee, on the carrier's refusal to redeliver them at the place
of shipment, held entitled to recover the difference, if any, between their market value
there and when they were delivered at destination. Texas Midland R. R. v. Hargrove
(Civ. App.) 169· S. W. 925.

The measure of damages for the conversion of a car of coal is the reasonable market
value of the coai at the place where it was taken. Quanah, A_ & P. Ry. Co. v. Camp
bell (Civ. App.) 170 S. W. 859.

In determining damages for conversion by carrier, secondhand household fixturGs have
no recognized value, and courti must consider original cost, use, general condition, etc..
Whitley v. Gulf, C. & S. F. Ry. Co. (Civ. App.) 183 s. W. 36.

26. Loss or injury to goods.-Where, though a, shipper of eggs included them with
live poultry to make a car load, thus obtaining a lower freight rate than he was entitled
to, he did so tn good faith, with the knowledge of the carriers' agent, the illegality of
the shipment did not absolve the carriers of liability for damages to the eggs through its
negligence. Houston & T. C. R. Co. v. Commons (Civ. App.) 160 s. W. 1107.

Where carrier afforded the consignee every reasonable opportunity to remove fruit
from the car, it was not liable for damages resulting to the fruit because of its refusal
to permit the consignee to peddle �rom the car. Wichita Falls & N. W. Ry, Co. v. Wat-
tam (Civ. App.) 168 s. W. 398.

.

Rule of railroad which had been systematically disregarded held not to serve such
railroad as a defense in an action against it for destruction of a shipment loaded in vio
lation of the rule. Gulf, C. & S. F. Ry. Co. v. D. S. Cage & Co. (Civ. App.) 174 s. W.
855.

30. -- Commencement, duration, and termination of lIability.-Defendant railroad
held to have received and accepted deltvery of goods for which it: issued bill of lading
before actual delivery, so as to place, it under a liability as insurer as to shipment. Gulf,
C. & S. F. Ry. Co. v. D. S. Cage & Co. (Civ, App.) 174 S. W. 855.

In an action against a, carrier for failure to deliver goods, refusal of an instruction
that the carrier was not liable for failure to deliver if the goods were taken under at
tachment held error. Gulf, C. & S. F. Ry. Co. v. McKie (Civ. App.) 191 s. W. 576.

At common law, when property received by a common carrier under contract of ship
ment is taken from its possession by a sheriff or other officer acting under judiCial pro
cess, the carrier's liability ceases. Id.

32. -- Directions of shipper.-A carrier of bananas under contract whereby a

messenger traveled with the shipment to advise concerning its protection en route, which
carrrer disregarded two requests of the messenger en route for protection against cold,
could not escape liability because the messenger failed to 'ask that the fruit be protected
at destination. Illinois Cent. R. Co. v. Freeman (Civ. App.) 182 s. W. 369.

34. -- Negilgence.-Where a contract of carriage contained an absolute and un

conditional stipulation requiring the carrier to re-ice the cars at every icing station, the
carrier could not excuse noncompliance therewith because its employes in charge did not
consider re-icing necessary. Missouri, K. & T. Ry.. Co. v. Texas Packing Co. (Civ. App.)
167 S. W. 337.
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35. -- Act of God, vis major, or inevitable accldent.-A loss by fire, unless caused
by lightning, does not come within the .exception of the act of God and is chargeable
against a common carrier. American Express Co. v. Duncan (Civ. App.) 193 S. W. 411.

40. Action for loss or injury-Sufficiency of evidence.-In an action against a railway
company for injury to a shipment of cabbages on account of the improper icing of the
car, evidence held to sustain a verdict against the carrier. Galveston, H. & S. A. Ry. Co.
v. Foetche (Civ. App.) 166 S. W. 414.

In an action by a shipper against a carrier for damages to a shipment of dressed
turkeys, comprising three classes, varying in value, evidence held sufficient to support
the verdict, though there was no evidence as to what class the turkeys belonged, where
the verdict was less than the loss, whatever class the turkeys belonged in. Missouri, K.
& T. Ry, Co.' v. Texas Packing Co. (Civ. App.) 167 S. W. 337.

Evidence in an action against a carrier by water for injuries to property held insuf
ficient to show negligence. Mallory S. S. Co. v. Rachal (Civ. App.) 173 s. W. 216.

Evidence held sufficient to show that a railroad did not enforce its rule regarding the
loading or. shipments, for which it was to receive no part of the transportation charge,
into its service cars. Gulf, C. & S. F. Ry. Co. v. D. S. Cage & Co. (Civ. App.) 174 S. W.
855.

.

In a shipper's action for loss of goods, evidence held to justify a finding that the
flood by which they were destroyed was not such an unprecedented and extraordinary
flood that defendant railroad was not required to anticipate and guard against it. Inter
national & G. N. Ry. Co. v. Penney (Civ. App.) 178 s. W. 970.

41. -- Damages.-The measure of damages for injuries to secondhand household
goods and wearing apparel is the difference in their actual value just prior to and just
after the injury, and not the difference in the market value of similar goods at second
hand stores 'at or nearest their destination. Galveston, H. & S. A. �y. Co. v. Wallraven
(Civ. App.) 160 S. W. 116.

Where secondhand household furniture and wearing apparel is wholly destroyed, a

proper method of arriving at their value at the time of the loss is to take into considera
tion the cost of the articles,. the extent of their use, whether worn or out of date, their
condition at the time, etc., and from these and other pertinent facts to determine the
present value. Id.

In an action against a carrier for damages to a car of fruit and vegetables, expenses
incurred by the shipper in preserving and caring for them pending final sa.le, thereof were

recoverable. Missouri, K. & T. Ry, Co. of Texas v. Gray (Civ. App.) 160 S. W. 434.
Where the rate of freight for the transportation of goods was not based on market

value at the point of shipment, such value was not conclusive of plaintiff's damages in
an action for loss of the goods. St. Louis, B. & M. Ry. Co. v. Gould (Civ. App.) 165 s.
W.13.

.

Where property delivered to a carrier is entirely destroyed, the carrier is liable for
its full value, but, if not entirely destroyed, the measure of damages is the difference
between the sound value and the value of the goods as injured. Chicago, R. I. & G. Ry.
Co. v. Bell (Civ. App.) 168 S. W. 396.

Where a shipment of goods was only partially destroyed by the carrier's negligence.
neither the consignee nor the shipper is justified in abandoning the shipment and charg
ing the carrier with its full value. St. Louis Southwestern Ry, Co. of Texas v. Burrus
Mill & Elevator Co. (Civ. App.) 168 S. W. 1028,

Where a private car never reached its destination through the negligence of con

.nectirig carriers, but the carrier was not informed that the car was to be loaded for
plaintiff's business, plaintiff could not recover .tor loss of profits from failure to receive:
the freight. San Antonio & A. P.' Ry. Co. v. Houston Packing Co. (Civ. App.) 169 S. /W.
042. I

If, to put an automobile injured by defendant in as good repair as before, pneumatic
tires must be bought, defendant is liable therefor. Wells Fargo.& Co. Express v. Keeler
(Civ. App.) 173 S. W. 926.

Where household goods, bedding, wearing apparel, farm implements, and tools have:
been in use for some time, an award of damages for their destruction through negligence
based upon their original cost is erroneous. International & G. N. Ry. Co. v. Bartek
(Civ. App.) 175 s. W. 1106.

Carrier, failing to deliver roofing with knowledge that it was to protect lumber, held
liable for injury to the lumber. Quanah, A. & P. Ry, Co. v. R. D. Jones Lumber Co.
(Civ. App.) 178 S. W. 858.

In a suit for damages to 1,000 bushels of shipped corn, it is error to allow recoveryof damages sUffered on every bushel, where plaintiff admitted that his customer acceptedand paid for 36772 bushels at the full price agreed. Houston & T. C. Ry. Co. v. Lewis
(Civ. App.) 185 S. W. 593.

'

The action being for injury to freight, and not conversion thereof, by the carrier
and the evidence shbwing it was rendered worthless, the measure of damages is the rnar�
ket value at time and place of tender. St. Louis Southwestern Ry. Co. of Texas v:
Hughston Grain Co. (Civ. App.) 186 S. W. 429.

Measure of damages for negligent injury to goods shipped is difference between the
�arket value of the injured goods at the destination and what they would have brought
m such market if uninjured; the freight, if not prepaid, being deductible from such
amount. Houston, E. & W. T. Ry, Co. v. Brackin (Civ. App.) 191 s. W. 804.

If goods damaged in transit are not wholly wor-thless, consignee should receive and
.handle them to minimize the damage, if possible. Id.

The measure of damages for conversion of goods by carrier is the value of such
goods at the destination less legal transportation charges. Texas & N. O. Ry. Co. ·v.
Patterson & Roberts (Civ. App.) 192 S. -Vil. 585.

Art. 711. [323] [281] Liability as warehousemen, etc.
Carrier as warehouseman.-Where the carrier and shipper contract that the carrier's

liability as such shall terminate after 48 hours' notice to the consignee, and the provisions
of the contract are not in conflict with the law, they will govern the relations between the,
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parties. even though they impose a greater burden than is imposed by arts. 711 and 712,
upon the carrier. St. Louis, B. & M. Ry. Co. v. Hicks (Civ. App.) 158 S. W. 192.

Under arts. 711 and 712, providing that a carrier shall be liable only as warehouseman
after it has used due diligence to notify consignee of the arrival of the goods, what is due
diligence depends upon the circumstances of the case. Id.

Under a clause in a bill of lading making a carrier liable only as warehouseman after
48 hours, exclusive of legal holidays, have elapsed from the time notice is given or sent
the corisignee, the term "legal holidays" Includes Sundays as well as statutory holi-
days. Id.

.

Where, on delivery, the consignee refused to accept a shipment, and the consignor
declined to give orders for its disposition, the' carrier was thereafter liable only as a ware

houseman. St. Louis Southwestern Ry, Co. of Texas v. Burrus Mill & Elevator Co. (Civ,
App.) 168 s. W. 1028.

Where a railroad company failed to deliver a trunk checked as personal baggage,
claiming that the trunk was· destroyed when a depot burned, it is liable therefor as a

common carrier and not as a warehouseman, where there was no proof that the trunk
was in the depot building destroyed by fire. San Antonio & A. P. Ry, Go. v. Green (Civ.
App.) 170 s. W. 110. •

A carrier is liable as warehouseman for the keeping of goods after the shipper has re

fused to pay the legal rate. Wichita Falls & W. Ry, Co: of Texas v. Asher (Civ. App.)
171 'S. W. 1114.

A carrier of bananas, independent of the contract of shipment, owed the owner the
duty to preserve the property after it reached destination until it was delivered. Illinois
Cent. R. Co. V. Freeman (Civ. App.) 182 S. W. 369.

Where consignee refused shipment of maize, railway company was not required. to
store same at place of destination, but was justified in removing it to the most convenient
and suitable storage provided it held itself ready to deliver on demand. Texas & N. O.
Ry, CO. V. Patterson & Roberts (ClV. App.) 192 S. W. 585.

Where a conslgriee has failed to use due diligence to remove goods after notice of
their arrival at destination, the carrier's liability thereafter is that or a warehouseman.
American Express CO. V. Duncan (Civ. App.) 193 S. W. 411.

Under arts. 707, 711, 712, the liability of a common carrier as such continues until
actual delivery or that which may be considered an equivalent or substitute therefor. Id.

A consignee who has goods shipped home to himself, but makes no effort to notify
his folks while he makes the journey, requiring a week, on horseback, and who has actual
notice the day after his arrival that goods have been received, but does not remove them
because of inconvenience, cannot hold the carrier liable as such for loss of his property
by fire. Id.

Demurrage and storage.-A carrier is not entitled to storage charges on goods wrong
fully detained by it. Panhandle & S. F. Ry. CO. V. Hubbard (C'iv. App.) 190 S. W. 793;
St. Louis Southwestern Ry. Co. of Texas V. Kelly (Civ. App.) 173 S. W. 540.

Art. 712. [324] [282] Diligence as to delivery.
Limitation of liability.-Where the carrier and shipper contract that the carrier's lia

bility as such shall terminate after 48 hours' notice to the consignee, and the provisions
of the contract are not in conft.ict with the law, they will govern the relations between
the parties, even though they impose a greater burden thin that imposed by arts. 711 and
712, upon the carrier. St. Louis, B. & M. Ry. Go. V. Hicks (Civ. App.) 158 S. W. 192.

Due diligence.-What is due diligence depends upon the circumstances of the case.

St. Louis, B. & M. Ry. CO. V. Hicks (Civ. App.) 158 S. W. 192.

Notice.-"See notes under art. 711.
A railway company in discharge of its duties to give notice of arrival of freight at

destination is not bound to look for such person at any place other than that of destina
tion. Texas & N. O. Ry. Go. V. Patterson & Roberts (Civ. App.) 192 S. W. 585.

Where freight bill provided for notice of arrival to be given to a designated party, no
tice to such party was sufficient, and thereafter railroad company held property as ware

houseman. Id.
How long liability con"tinues.-Under arts. 707, 711, 712, the liability of a common

carrier as such continues until actual delivery or that which may be considered an equiva
lent or substitute therefor. American Express Go. V. Duncan (Civ. App.) 193 S. W..411.

Art. 713. [325] [283] Shall forward in good order, etc.
Cited. Gulf, C. & S. F. Ry. Co. v. D. S. Cage & Co. (Civ. App.) 174 S. W. 855. See

notes under art. 6554, post..
Increased market price as affecting right to damages.-Though the market price was

higher on the day the shipment reached the point of destination than on the day it
should have reached there, the carrier is not entitled to a peremptory. instruction, where
the shipper sought recovery, not only for depreciation of the market, but for delay.
Southern Kansas Ry, Co. of Texas v. Hughey (Civ. App.) 182 S. W. 361.

Art. 714. [326] [284] Shall feed and water live stock.
Duty and liability of carrier in general.-Carrier held not relieved of liability for in

juries to mules by failing to furnish an opportunity to feed and water them, though ship
per's act in subsequently watering them without restraint was the immediate cause, un

less his act was negligence. Kansas City, M. & O. Ry. Co. of Texas v. Beckham (Civ.
App.) 168 S. W. 399.

.

Jury held justified in finding that a carrier's negligent failure to furnish an oppor
tunity to feed and water mules was the proximate cause of injury resulting from watering
them without restraint when unloaded in a famished condition. Id.

A violation by a carrier of the Twenty-Eight Hour Law, relating to feeding of ani
mals is negligence per se. Atchison, T. & S. F. Ry. Co. v. Hill (Civ. App.) 171 S. W. 1028.

.

A carrier may not justify a violation of the Twenty-Eight Hour Law by relying on

rules of the Bureau of Animal Industry, unless it could not ·provide uninfected pens. Jd,
In an action by shippers of live stock for delay in transit, where the shipment was
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interstate and required at least 60 hours to make, the jury should have been instructed
with reference to the requirements of the federal law as to the. unloading of cattle for

resting, watering, and feeding. International & G. N. Ry. Go. v. Landa & storey (Civ.
App.) 183 S. W. 384. . .

The federal acts prohibiting carrier' of live stock from confining them to the cars

without food, rest, or water for more than 28 hours merely prescribe- a maximum period
and do not authorize the carrier, where it is unreasonable, to keep the animals in con

finement for that length of time. Texas & P. Ry, Got v. McMillen (Giv. App.) 183 81.

W.773.

Speci al contract.-"Feed and water," as used in this article, refers to the internal
necessities of the animal, and a contract for the shipment of hogs, requiring the shipper
to feed and water the hogs, did not relieve the carrier from the duty to flush the hogs if

necessary to prevent injurv from overheating. Pecos & N. T. Ry. Co. v. Morrison (Civ.
App.) 169 S. W. 1098.

.

This article held to authorize carriers to contract with shippers that the duty to feed
and water the stock in transit shall be performed by the keepers in charge. Dickerson v.

San Antonio, U. & G. Ry. Co. (Civ. App.) 170 s. W. 1045.
This article authorizes a contract shifting the duty to the shipper's representative

accompanying the shipment. Gulf, C. & S. F. Ry. Go. v. Winn Bros: (ICiv.. App.) 178 S.
W; 697.

In an action for damages to a shipment of live stock, held, in view of plaintiff's ex

ecution of a 36-hour release, that his testimony that there was no attempt to feed and
water the cattle at any other than a certain place was inadmissible. Kansas City, M. &

O. nv, Co. of Texas v: Corn (Civ. App.) 186 S. W. 807.

Sufficiency of evidence.-Evidence of delays in transportation of live stock, 'one of
two hours, one of seven hours, two of twelve hours each, and one sixteen hours, with no

reasons given therefor except the first, is sufficient to support a finding of negligent de

lay, even assuming that parts of some of them were to enable compliance with this ar

ticle. St. Louis, B. & M. Ry. Co. v. Marcofich (Civ, App.) 185 S. W. 51.

CHAPTER TWO

BILLS OF LADING CERTIFIED, ETC.

Art.
717. "Straight" and' "ordE!'r' , bills of lad

ing defined, and issuance of "or
der" bills of lading regulated.

Art.
719. Bills of lading issued by authorized

agent, to be held act of carrier,
etc., liability thereon; effect of
certificate, etc.

Article 717. "Straight" and "order" bills of lading defined, and issu
ance of "order" bills of lading regulated.

Cited, St. Louis Southwestern Ry. Co. of Texas v. Smith Bros. Grain Co. (Civ. App.)
164 s. W. 409.

Order bill of lading.-Rights of bank to proceeds of draft drawn by consignee of a

car of wheat and attached to a shipper's order bill of lading in favor of consignee. West
Texas Nat. Bank v. Wichita Mill & Elevator Co. (Civ. App.) 194 s. W. 835.

Art. 719. Bill of lading issued by authorized agent, to be held act of
carrier, etc., liability thereon; effect of certificate, etc. \

Authority of agent.-The quotation of interstate freight rates is within the scope of
a railroad agent's authority. Texas & P. Ry, Co. v, Dickson Bros. (C'iv. App.) 167 s. W. 33.

CHAPTER THREE

DISPOSITION OF UNCLAIMED OR PERISHABLE PROPERTY
BY CARRIE�S

Art.
725. Unclaimed freight may be sold, when

and how.

Art.
726. Notice of such sale.
728. Carrier may sell live stock, when.

Article 725. [327] [285] Unclaimed freight may be sold, when
and how.

Mode of sale.-Th,is article requires a sale in bags, when shipment is of a certain
number of bags. Texas & P. Ry. Co. v. Gate IC'ity Fertilizer Go. (Civ, App.) 176 S. W. 868.

Li�,bllity of. consignor for. def!ciency. a.fter aale.s=Constgnor- of. goods shipped "freight
co�lect to consrgnaa named III bill of ladmg held Iia.ble to carrier for balance due after
fa.ilure of consignee to pay freight and sale of goods by carrier to enforce its lien for

����:�. ;Miller & Vidor .Lumber Co. v. Atchison, T. & S. F. Ry. Co. (Clv, App.) 192. s.
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Art. 726. [328] [286] Notice of such sale.
Cited, Texas & P. Ry, Co. v. Crowder (Civ. App.) 165 s. W. 116.

Art. 728. [330] [288] Carrier may sell live stock, when.
Conversion.-Where cattle are sold by a carrier under arts. 726 and 728, because they

remain unclaimed for 48 hours, the carrier is not guilty of a conversion, and the owner

can recover only the balance of the proceeds derived at the sale, after deducting expenses,
etc. Texas & P. Ry. 'Co. v: Crowder (Civ. App.) 165 s. W. 116.

CHAPTER FOUR

CONNECTING LINES OF COMMON CARRIERS
Art.
731. Connecting lines of common carriers

defined.

Art.
732. Liability of such connecting lines.

Article 731. [331a] Connecting lines of common carriers defined.
Through shipment and duties and liabilities of initial carriers 'in general.-The com

mon-law liability of each carrier is limited to damages accruing! on its own line, in the
absence of a special agreement for liability for the entire carriage. Wichita Falls & W.
Ry. Co. of Texas v. Asher (Civ. App.) 171 S. W. 1114.

The initial carrier of an interstate shipment of live stock is liable for all damages,
whether occasioned by its acts or default or the acts and default of its connecting car

rier. Texas & P. Ry. Co. v: White (Civ. App.) 174 s. W. 953.
An initial carrier held not liable for delay of connecting carrier in delivery of stock

at destination. St. Louis S. W. Ry. Co. of Texas v. Miller & White (Civ. App.) 176 S.
W.830.

Provision in bill of lading by initial carrier that owner shall pay charges before de
livery, if required, does not authorize initial carrier to demand the charges before deliv
ery to connecting carrier. Quanah, A. & P. Ry. Co. v. R. D. Jones Lumber Co. (Civ. App.)
178 S. W. 858.

Receipt of initial carrier for shipment of goods destined to point on line of connecting
railroad held not to show that the shipment was a. through shipment within this article.
Quanah, A. & P. Ry. Co. v. Warren (Civ, App.) 184 S. W. 232.

Under this article there must be more than the mere rE!ceipt and transportation of

goods to show a contract for through shipment. Id.
Where the initial carrier agrees to transport only to a certain point, though the ship

ment is consigned to a point beyond, there is! no through contract of shipment, neces

sary for joint liability of the connecting carriers. Kansas City, M. & O. Ry. Co. of Texas
v. Odom (C'iv. App.) 185 S. W. 626.

Where carrier of live stock, on arrival at connecting point, repairs cars and delivers
whole shipment to connecting road as quickly as person of ordinary prudence, similarly
situated, would do under same circumstances, it is not liable for delay, though cattle
'were injured by heating by the stoppage. Ft. Worth & D. C. Ry. Co. v . Gatewood (Civ.
.App.) 185 S. W. 932.

A shipment of a car of corn on a through bill of lading, from a point on the line of
-one road to a point on the line of another, held a through shipment as regards liability,
under article 732, of both to the shipper for injury. St. Louis Southwestern Ry. Co. of
'Texas v. Hughston Grain Co. (Civ. App.) 186 S. W. 429.

Shipper held, as a matter of law, not entitled to recover of initial carrier the value
'Of oats shipped to another state and taken on execution in favor of a broker, to whom he

"ordered them delivered on consignee's refusal to accept. Hamilton Mill & Elevator Go. v.

Stephenville, N. & S. T. Ry, Co. (Civ, App.) 189 S. W. 774.
In an action for value of goods taken on execution against the shipper in favor of his

consignee, the liability of the initial carrier is to be tested by that of the terminal car

rier. Id.
At common law the breach of a joint contract for through transportation of freight

renders both carriers liable for the damages which result on either road unless there is
a valid provision limiting the liability of each to injury occurring on its own line. Gulf,
C. & S. F. nv, Co. v. Nelson (Sup.) 192 S. W: 1056.

Rights, duties and liabilities of connecting and terminal carl'iel's.-Notice to the agent
or an initial carrier contracting to transport an interstate shipment of cattle of an ar-.

-rangernent whereby the consignee was to pay. the freight held notice to connecting car-

riers along the route. Missouri Pac. Ry, Co. v. Cheek (Civ. App.) 159 s. W. 427.
'

A connecting carrier held not entitled to stop an interstate shipment of cattle at an

'intermediate station because of the shipper's refusal to comply with the carrier's demand
for payment of freight. Id.

,
Where a carrier of live stock contracted to transport it to designated stockyards, but

-proceeded to take the stock by a belt line railway, the belt line was but an agency of the
-earrter, and the shipper, suing for injuries to stock, did not have the burden of proving
which carrier inflicted the injuries. Texas & P. Ry. Co. v. Tomlinson (Civ, App.) 166 S.
W.446.

Initial and connecting carders held not liable for negligence of another carrier, to
whom, by direction of shipper, shipment was delivered at the point to which the ship
.ment was originally consigned. St. Louis, B. & M. Ry. Co. v. Md81ellan (Civ. App.) 173
S. W. 258.

Under this article a connecting carrier held. not liable for injuries to cattle occurring
-on the line of the initial carrier. Galveston, H. & S. A. Ry. Co. v, Patterson (Civ, App.)
1.73 S. W. 273. '

.
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Connecting carrier, receiving interstate shipment of live stock, -held bound by conver

sation between shipper and agent of the initial carrier as to the market the shipper wish
oed the stock to reach. Texas & P. Ry. Co. v. White (Civ. App.) 174 S. W. 953.

Where there was no competent evidence that defendant receivers notified the initial
-carrrer that their connecting road would not accept shipment, and the damage was due in

part to delay on initial carrier's line, judgment against receivers would be reversed and
remanded. Hovey v. Arledge (Civ. App.) 176 s. W. 896.

Terminal carrier, receiving goods in good condition and delivering them in a damag
ed condition, held liable. United S. S. Co. v. Houston Packing Co. (Civ. App.) 177 s. W.
,570.

'

Notice to one of four connecting carriers, within time provided, by contract, of loss
to shipper of live stock by delay in transit was notice to all of the carriers. Gulf, C. &
:So F. Ry. CO. V. Bogy (Civ. App.) 178 S. W. 577.

A connecting carrier negligently handling cattle received from the initial carrier held
!liable, though the initial carrier negligently delayed delivery. Andrews V. McGill (Civ.
!\_pp.) 179 S. W. 1087.

In the absence of 11.' special contract or course of business, an initial carrier, or an
intermediate connecting carrier, is bound only to safely carry and deliver the shipment to
-the next' carrier. Quanah, A. & P. Ry. CO. V. Warren (ClV. App.) 184 S. W. 232.

While in intrastate shipments, which are not through shipments, a carrier may by
-eontract limit its liability to damages through negligence on its own line, if the damages
proven are shown to have resulted from joint negligence of two carriers, each may be
lheld responsible for proportion which its negligence .boars to entire negligence. St. Louis
:Southwestern Ry. Co. of Texas V. Miller & White (Civ. App.) 190 S. W. 819.

Where negligence of railroad in failing or refusing to accept shipment of live stock
at connecting point concurred with negligence of connecting road in failing to deliver
;s;hipment in question, on transfer track, both companies were responsible for delays and
-consequent damages proximately resulting from such negligence. Id.

Where cattle are shipped over connecting lines under a through contract of ship
ment, the final carrier is liable for damages thereto caused by negligence of its connect-

1ng carrier. Houston & T. C. Ry. Co. v. Roberts (Civ. App.) 194 S. W. 218.

-- Notice of special damages.-Intermediate connecting carrier which made oral
.contract for through shipment of goods is liable thereunder for damages to such shipment
-occurring on connecting line, where it had notice when it accepted the shipment that spe-
-cial damages pleaded would result from delay in shipping. ' Gulf, 'C. & S. F. Ry. Co. v.

Nelson (Sup.) 192 S. W. 1056.

Interstate commerce.c-Tlnder the direct provisions of the Carmack amendment, the
initial carrier, receiving property for interstate transportation from a point in one state
11:0 a point in another, is liable to the lawful holder of the receipt or bill of lading for

.any loss or damage, regardless on which carrier's lines it occurred. Atchison, T. & S. F.

.Ry. CO. V. Word (Civ. App.) 159 S. W. 375.
Under the Carmack Amendment to Hepburn Act, making any common carrier of in

-terstate goods liable for damage caused by it or any connecting carrier and that no con

tract shall exempt such carrier from such liability, notice of damage may be given to the
'connecting carrier, though the contract of shipment requires notice to the initial car

Tier. Overton V. Chicago, R. I. & G. Ry. Co. (Civ, App.) 160 S. W. 111.
Since Act Congo J'une 29, 1906, C. 3591, § 7 (U. S. Compo St. Ann. § 8592), makes the

'initial carrier in interstate transportation liable to the holder of the bill of lading for any
'Ioss- or damage to the goods, a provision in an interstate bill of lading, that the initial
-carrfer or any'connecting line should not be liable for the proper carriage of the goods
beyond its own line, would be ineffectual. Gulf, C. & S. F. Ry, CO. V. Brackett-Fielder
Mill & Grain Co. (Civ. App.) 162 s. W. 1191.

In an action against t.he initial carrier under Carmack amendment of the Interstate
-Commerce Law for loss of goods, it is immaterial where the loss occurred. St. Louis, B .

.& M. Ry, Co. v. Gould (Civ. App.) 165 S. W. 13.'
A stipulation of a contract made -by a connecting carrier in the course of transporta

tion under a through contract of shipment was violative of Interstate Commerce Act, §
20, as amended by Act June 29, 1906, § 7, where it attempted to exempt the carriers from
'liability in case a claim was not filed within 30 days from date of injury, and hence was
mot enforceable. Missouri, K. & T. Ry, CO. V. Ward (Civ. App.) 169 S. W. 1035.

Under Act Congo June 29, 1906, § 7 (U. S. Compo St. § 8592), initial carrier held liable
.for damages to cattle from delay or rough handling on the line of a connecting carrier.
'Texas Midland R. R. V. Becker & Cole (Civ. App.) 171 S. W. 1024.

Under the amendment to the Interstate Commerce Act, § 20, a; shipper may sue both
-the initial and connecting carrier for damages for delay occurring on the connecting car
rier's line. Atchison, T. & S. 'F. Ry. CO. V. Boyce (Civ. App.) 171 S. W. 1094.

The Carmack amendment (Act June 29, 1906, § 7) to Interstate Commerce Act Feb. 4,
1887, § 20, does not apply to a shipment through another state to a point in the same
.state as the point of origin. Wichita Falls & W. Ry. Co. of Texas v. Asher (Civ, App.)
171 S. W. 1114.

Under the Carmack amendment the initial carrier of live stock is liable, notwith
:standing the insolvency of the connecting carrier and the fact that the shipment was ac

companied by a caretaker. Texas Mexican Ry. CO. V. King (Civ. App.) 174 S. W. 336.
Effect of the Carmack' amendment is to impose on the initial carrier, in favor of the

:shipper, a liability under the common law incurred by connecting carriers. Stevens &
Russell V. St. Louis Southwestern Ry. Co. (Civ. App.) 178 S. W. 810.

Terminal carrier in interstate shipment after 48 hours held, under contract of ship
:ment, liable only as a warehouseman, and not under the Interstate Commerce Act. Haan
ilton Mill & Elevator CO. V. Stephenville, N. & S. T. Ry. Co. (Civ. App.) 189 S. oW. 774.

Limitation of liability to carrier's own line.-Where the liability of carriers was fixed
by a through contract with the initial carrier, the shipment being an interstate one, a
-connecting carrier cannot limit its liability by issuing a new bill of lading; there being
no consideration for such new contract. Atchison, To & S. F. Ry. Co. v. Word (Civ .

.APP.) 159 s. W. 375.
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Where the contract with the initial carrier provided for notice of claim within 91
days, and it was not alleged that two of the carriers did not acquiesce in the through bill
of lading, it was binding on them, as provided by arts. 731 and 732; and hence an alle
gation that their contracts provided for notice within 120 days, followed by introduction
of the 91-day contract, constituted a variance. Gulf, C. & S. F. Ry. Co. v. Boger (Civ.

"App.) 169 S. W. 1093.
An initial carrier of an intrastate shipment may limit its liability for damages oc

curring on its own line. San Antonio & A. P. Ry, Co; v. Grady (Civ. App.) 171. S. W.
1019.

Terminal carrier held liable for" damage to shipment occurring while in its possession,
without reference to the bill of lading limiting liability for injuries to those on its own

line. Unrted S. S. Co, v. Houston Packing Co. (Civ. App.) 177 S. W. 570.
Under this article initial carrier may limit its liability for negligence to negligence

occurring on its own line. Kansas City, M. & O. Ry. Co. of Texas v. Adams (Civ. App.)
182 S. W. 365.

Though a railroad company limited its liability to damages occurrin,g on its own line
held, that it was liable for injuries to interstate shipment of live stock, caused by its
negligence,. though the injuries did not develop until after delivery to a connecting car

rier. Texas & P. Ry, .Co. v. McMillen (Civ. App.) 183 S. W. 773.
Under arts. 708 and 731 all portions of a shipping contract relating to reciprocal rights

and duties of the parties are inadmissible in action -ror damages to live stock shipment.
San Antonio & A. P. Ry, Co. v. Jackson & Allen (Civ. App.) 187 S. W. 488.

Under separate contracts for shipment of live stock, limiting the carriers' liability
to injury to cattle on their respective lines, a terminal carrier could not be charged with
negligence of a connecting carrier. Ft. Worth & D. C. Ry. Co. v. Allen (Civ. App.) 189
S. W. 765.

Sufficiency of evidence.-In action for delay in shipment of live stock in transit, evi
dence held sufficient to justify finding of negligent refusal or failure of defendant rail
way to accept shipment at connecting point. St. Louis Southwestern Ry. Co. of Texas v.

Miller & White (Civ. App.) 190 So W. 819.
In action against two railroads for delaying shipment of live stock, evidence as to

negligent delay held to support verdict for plaintiff. Id.
Initial'carrier of an interstate shipment is liable for damages, where undisputed evi

dence shows contract for through shipment, delivery to carrier in good condition, and
arrival at destination in bad condition, where such shipment was unaccompanied by
shipper or his representative. Andrews v. Roberts (Civ. App.) 192 S. W. 569. .

-

Art. 732. [331b] Liability of such connecting lines.
Cited, St. Louis Southwestern Ry, Co. of Texas v. Hughston Grain Co. (Civ. App.)

186 S. W. 429.

Liability as between carriers.-Railroad undertaking to switch loaded car from spur
.
track of. shipper to line of connecting road, held liable to such connecting road for a judg
ment recovered against it by the shipper for destruction of the goods before they had
been switched from the spur track. Gulf, C. & S. F. Ry. Co. v. D. S. Cage & Co. (Civ.
App.) 174 S. W. 855.

CHAPTER FIVE

PIPE LINES

Art.
732*. Certain persons, etc., declared to

be common carriers.-
732*a. Subject to regulation as carrier

.

and to control of railroad com-

mission. _

732lhb. Powers of common carriers, tele
graph and telephone lines, rights
in highways.

-

732lhc. Regulation of rates and charges
and modes of conducting business
procedure.

732lhd. Exchange of facilities between
carriers; regulations as to trans
portation of crude petroleum; ex

tent of powers of railroad com

mission; orders.

Art.
732lhe. Publication of tariffs; reports to

commission; complaints.
732lhf. Discrimination prohibited.
732%g. Rules for prevention of waste.
732lhh. Penalty for violation of regula-

tions; venue of suits.
732lhi. Transportation of crude petroleum.
732lhj. Employment of expert; salary;

assistants; tax on crude petrole
um to pay expense.

732lhk. Payment of salary of expert and
other expenses.

732lhZ. Cumulative of other laws.
732lhm. Partial invalidity.

Article 732%. Certain persons; etc., declared to be common carriers.
-Every person, firm, corporation, limited partnership, joint stock asso

ciation or association of any kind whatever;
(a) Owning, operating or managing any pipe line or any part of

any pipe line within the State of Texas for the transportation of crude
petroleum to or for the public for hire, or engaged in the business of
transporting crude petroleum by pipe line; or

(b) Owning, operating or managing any pipe line or any part of
any pipe line for the transportation of

-

crude petroleum, to or for the
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public for hire, and which said pipe line is constructed or maintained
upon, along, over or under any public road or highway, or in favor of
whom the right of eminent domain exists; or

(c) Owning, operating or managing any pipe line or any part of
ahy pipe line or pipe lines for transportation to or for the public, for hire,
of crude petroleum, and which said pipe line or pipe lines is or may be
constructed, operated or maintained across, upon, along, over or under
the right of way of any railroad, corporation or other common carrier
required by law to transport crude petroleum as a common carrier; or

(d) 'Owning, operating or managing or participating in ownership,
operation or management, under lease, contract of purchase, agreement
to buy or sell, or other agreement or arrangement of any kind whatso
ever, any pipe line or pipe lines, or part of any pipe line, for the trans

portation from any oil field or place of production within the State of
Texas to any distributing, refining or marketing center or reshipping
point thereof, within this State, of crude' petroleum bought of others:

Is hereby declared to be a common carrier and subject to the provi
sions hereof. But the provisions of this Act shall not apply to those pipe
lines which are limited in their use to the wells, stations, plants and re

fineries of the owner and which are not a part of the pipe line transporta
tion system of any common carrier as above defined; nor shall such pro
visions apply to any property of such a common carrier which is not a

part of or necessarily incident to its pipe line transportation system.
[Act Feb. 20, 1917, ch. 30, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 7321J2a. Subject to regulation as carrier and to' control of Rail
road Commission.-It is declared that the operation of those pipe lines,
to which this Act applies, for the transportation of crude petroleum, in
connection with the purchase or purchase and sale of such crude pe
troleum, is a business in the mode of the conduct of which the ,public is
interested, and as such is subject to regulation by law; and accordingly
It is provided that from and after the expiration of thirty (30) days from
the time this law takes effect the business of purchasing, or of purchas
ing and 'selling crude petroleum, using in connection with such business
a pipe line of the class subject to this Act to transport the crude petrole
um so bought or sold, shall not be conducted, unless such pipe line so

used in connection with such business be a common carrier within the
purview of this law and subject to the jurisdiction herein conferred upon
the Railroad Commission of Texas. It shall be the duty of the Attorney
General to enforce this provision by injunction or other adequate reme

dy. [Id., § 2.]
Art. 7321J2b. Powers of common carriers; telegraph and telephone

lines; rights in highways.-The right to lay, maintain and operate pipe
lines, together with telegraph and telephone lines incidental .to and de
signed for use only in connection with the operation of such pipe lines
along, across or under any public stream or highway in this State, is
hereby conferred upon all persons, firms, limited partnerships, joint
stock associations, or corporations coming within any of the definitions'
of common carrier pipe lines as hereinbefore made. Any person, firm,
limited partnership, joint stock association, or corporation may acquire
the right to construct pipe lines and such incidental telephone and tele
graph lines along, across or over any public road or highway in this
State, by filing with the Railroad Commission an acceptance of the pro
visions of this law, expressly agreeing in writing that in consideration of
the rights so acquired it shall be and become a common carrier pipe line,
subject to the duties ,and obligations conferred or imposed in this Act.
This right to run along, across or over any, public road or highway, as

before provided for, can only be exercised upon condition that the traffic
thereon be not interfered with, and that such road or highway be prompt-
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ly restored to its former condition of usefulness, 'and the restoration
thereof to be subject also to the supervision of the county commission
ers' court or other proper local authority. And provided, that in/the ex

ercise 'Of the privileges herein conferred, such pipe lines shall compen
sate the county or road district, respectively, for any damage done to

such public road, in the laying of pipe lines, telegraph or telephone lines,
along or across the same; and nothing herein shall be construed to grant
any pipe line company the right to use any public street or alley of any
incorporated city or town, except by express permission from the city or

governing authority thereof; and nothing herein shall be construed to

permit any company to use any street or alley of any unincorporated
town, except by express permission of the commissioners' court of the
county in which such town is situated. [Id., § 3.]

Damage from escape of. gas.-The OWner of a pipe line which carries oil through .the
ground is liable for damages caused by its escape regardless of his negligence. Texas Co.
v. Earles (Civ. App.) 164 S. W. 28.

Art. 732%c. Regulation of rates and charges and mode of conduct

ing business; procedure.s=The Railroad Commission shall have the
power to establish and enforce rates of charges and, regulations for gath
ering, transporting, loading and delivering crude petroleum by such,
common carriers in this State, and Ior the use of storage facilities neces

sarily incident to such transportation, and to prescribe and enforce rules
and regulations for the government and control of such common carriers
in respect to their pipe lines and receiving, transferring and loading fa
cilities, and it shall be its duty to exercise such power upon petition by
any person showing a substantial interest in the subject. No order es

tablishing or prescribing rates, rules and regulations shall be made ex

cept after hearing and at least ten days and not more than thirty days'
notice to the person, firm, corporation, partnership, joint stock associa
tion, or association owning or controlling and operating the pipe line or

pipe lines affected. In the event any rate shall be filed by any pipe line
and complaint against same or petition to reduce same shall be filed by
any shipper, and such complaint be sustained, in whole or in part, all
shippers who shall have paid the rates so filed by the pipe line shall have
the right to reparation or reimbursement of all excess in transportation
charges so paid over and above the proper rate as finally determined on

all shipments. made after the date of the filing of such complaint. [Id.,
§ 4.]

Art. 732%d. Exchange of facilities between 'carriers; regulations as

to transportation of crude petroleum; extent of powers of Railroad
Commission; orders.v=Every common carrier as above defined shall ex

change crude petroleum tonnage with each like common carrier and the
commission shall have the power to require such connections and facili
ties' for the. interchange of such tonnage to be made at every locality
reached by both pipe lines whenever a necessity therefor exists and sub
ject to such rates and regulations as may he made by the commission;
and any such common' carrier under like rules and regulations shall be
required to install and maintain facilities for the receipt and delivery of

.

crude petroleum of patrons at all points on such pipe line. No carrier
shall be required to receive or transport any crude petroleum except such
as may be marketable under rules and regulations to be prescribed by
the commission, which they are hereby empowered and required to pre
scribe. "The commission is also empowered and required to make rules
for the ascertainment of the amount of water and' other foreign matter in
oil tendered for' transportation, and for deduction therefor and for the
amount of deduction to be made for temperature, leakage and evapora-,
tion. It is provided, however, that the recital herein of particular powers
on the part of said commission shall not be construed to limit the gen
eral powers conferred by this Act. Until set aside or vacated by some

decree or order of a court of competent jurisdiction, all orders of the
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commission as to any matter within its jurisdiction shall be accepted as

prima facie evidence of their validity. [Id., § S.]
Art. 732%e. Publication of tariffs; reports to commission; com

plaints.-Such common carriers of crude petroleum shall make and pub
lish their tariffs under such rules and regulations as may be prescribed
by said commission, and the commission shall require them to make re

ports and may investigate their books and records kept in connection
with such business. The commission shall require of such common car

rier pipe lines monthly reports, duly verified under oath, of the total

quantities of crude petroleum owned by such pipe lines and of that held

by them in storage for others, as also of their unfilled storage capacity,
provided no publicity shall be given by the commission to the reports as

to stock of crude petroleum on hand of any particular pipe line; but the
commission in its discretion may make public the aggregate amounts

held by all the pipe lines making such reports, and of their aggregate
storage capacity. The commission shall have the power and authority
to hear and determine complaints, to require attendance of witnesses, .

pay their expenses out of the fund herein created, and to institute suits
-and sue out such writs and process as may be necessary for the enforce
ment of its orders. [Id., § 6.]

Art. 732%f. Discrimination prohibited.-No such common carrier
in its operations as such shall discriminate between or against shippers
in regard to facilities furnished or service rendered or rates charged un

der same or similar circumstances in the transportation of crude petrole
um; nor shall there be any discrimination in the transportation of crude
petroleum produced or purchased by itself directly or indirectly. In this
connection the pipe line shall be considered as a shipper of the crude
petroleum produced or purchased by itself directly or indirectly and
handled' through its facilities. No such carrier in such operations shall
directly or indirectly charge, demand, collect or receive from anyone a

greater or less compensation for any service rendered than from another
for a like and contemporaneous service; provided this shall not limit the
right of the commission to prescribe rates and regulations different from
or to some places from other rates or regulations for transportations
from or to other places, as it may determine; nor shall any carrier be
guilty of discrimination when obeying any order of the commission.
When there shall be offered for transportation more crude petroleum
than can be immediately transported, the same shall be equitably appor
tioned. The commission may make and enforce general or specific regu
lations in this regard. No such common carrier shall at any time be re

quired to receive for shipments from any person, firm, corporation or as

sociation of persons,. exceeding three thousand barrels of petroleum in
,amy one day. [Id., § 7.]

Art. 732%g. Rules for .prevention of waste.-The commission, when
necessary, shall make and enforce rules and regulations either general in
their nature or applicable to particular oil fields for the prevention of ac

tual waste of oil or operations in the field dangerous to life or property:
[Id., § 8.]

-

Art. 732%h. Penalty for violation of regulations; venue of suits.
-Any common carrier as herein defined who shall violate any provision
of this Act or who shall fail to perform any duty herein imposed or any
valid. order of the commission when not stayed or suspended by order of
C01.1rt, shall be subject to a penalty of not less than one hundred dollars
nor more than one thousand dollars for each offense, such penalty to be
recoverable at suit of the Attorney General of the State of Texas in the
name of the State and for its use. Such penalty may also be recorded by
and for the use of .any person, corporation or association of persons
against whom there shall have been an unlawful discrimination as herein
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defined; such suit to be brought in the name of and for the use of party
aggrieved and may be maintained in any court of proper jurisdiction,
having due regard to the ordinary statutes of venue. * * * [Id.,
§ 9.]

Explanatory.-This section of the act also makes it a misdemeanor to willfully violate
the provisions as to discrimination, and that part of the section is set forth, post, as art.
1522p of the Penal Code.

.

Art. 732%i. Transportation of crude petroleum.-Subject to the

provisions of this Act and the rules of regulations which may be pre
scribed by the commission, every such common carrier shall receive and
transport crude petroleum delivered to it for transportation and shall so

receive and· transpott same and perform its other duties with respect
thereto without discrimination. [Id., § 10.]

Art; 732%j. Employment of expert; salary; assistants; tax on

crude petroleum to pay expenses.-It shall be the duty of the commis
sion to employ an expert who shall gather information and assist the
commission in the performance of its duties under this Act. The salary
of this expert shall be at the rate of thirty-six hundred dollars per an

num, payable in equal monthly installments. And the commission shall
employ such other assistants as may be necessary. These salaries and
expenses and the expenses of the hearings and investigations conducted
by said commission shall be paid out of a fund to be derived from a tax
of one-twentieth of one per cent of the market value of crude petroleum
produced within this State, which tax is hereby levied, and which' tax
shall be in addition to and collected in the same manner as the present
gross receipts production tax on crude petroleum, Producers of crude
petroleum are hereby required to make reports of production in the same

manner and under the same penalties as for the gross production tax.
The tax thus collected shall be paid into the State treasury as other rev

enue, and shall be paid out in warrants as other State funds. Any year-
.Iy excess of the tax over and above the requirements of the commission
shall become a part of the general revenue of the State and any deficit
shall be made up out of the general revenue of the State., [Id., § 11.]

Sec. 12 makes an. appropriation.to carry out the provisions of the act.

Art.. 732%k. Payment of salary of expert and other expenses-->The
salary of the expert for the commission shall be paid by monthly war

rants drawn by the State Comptroller on the State Treasurer. Other ex

penses of the commission, such as traveling expenses, expenses of wit
ness, stenographers and stationery, shall be paid by like warrants is
sued upon duly verified statements of the persons entitled, with the ap
provalof the chairman of the commission endorsed thereon. [Id., § 13.J

Art. 732%l. Cumulative of other laws.-This Act shall be cumula
tive of all the laws of this State, which are not in direct conflict here
with, regulating the control of pipe line companies or similar corpora
tions, in this State. [Id., § 14.] -,

Art. 732%m. Partial invalidity.-If any provision of this Act shall
be held unconstitutional or for any other reason shall be held to be void,
or if more than one provision of this Act shall be held to be void, such

holding shall not have the effect to. nullify the remaining parts of this
Act, but the parts not so held to be void shall nevertheless remain in full
force and effect. [Id., § 15.]
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TITLE 21

CERTIORARI

Chap.
1. Certiorari to the county court.

Chap.
2. Certiorari to justices' courts.

CHAPTER ONE

CERTIORARI TO THE COUNTY COURT

Art.
734. Application for.

Art.
740. Trial de novo, judgment- to be certf -

fied below.

Article 734. [333] [291] Application for.
Pleading,.-A petition for certiorari to the county court which merely alleged that a,

'purported will was void and probate was improperly granted is insufficient for indefinite
ness. Hall v .. Davison (Civ. App.) 176 S. W. 642.

-- Amendment.-The denial of leave to file an amended petition for a writ of cer

tiorari to review the action of the county court in probating a will changing the cause of
action held not error under arts. 734 and 740. Hall v. Davison (Civ, App.) 176 S. W. 642.

Art. 740. [339] [297] Trial de novo; judgment to be certified
below.

Amehdment.-See Hall v. Davison (Civ. App.) 176 S. W. 642.

CHAPTER TWO

CERTIORARI TO JUSTICES' COURTS

Art.
742. Certiorari to justices' courts.
743. On order of the county or district

court or judge.
745. Affidavit of sufficient cause,

746. What application for certiorari must
show.

747. Within what time granted.

Art.
748. Bond with sureties required.
754. Motion to dismiss at first term.
758. Issues: made up under' direction or

the court.
759. New matter may be pleaded, etc.
760. Trial de novo.

Article 742. [341] [299] Certiorari to justices' courts.
Grounds for.-See Hughes v. Underwood Typewriter Co. (Civ. App.) 187 S. W. 399;'

note under art. 745.

Art. 743. [342] [300] On order of the county or district court or

judge.
Cited, John;on v., State (Cr. App.) 193 S. W. 674.

Art. 745. [344] [302] Affidavit of sufficient cause.

Cited, Maury-Cole Co. v. Lockhart Grocery Co. (Civ. App.) 173 S. W. 262.

Necessity and requisites of affidavit.-Under arts. 742 and 745 a petition for certiorari
to a justice purporting to be that of the' applicant's next friend, signed by third party,
together with verification by third party stating he "believed the facts set forth above
to be true and correct," was insufficient. Hughes v. Underwood Typewriter Co. (Civ,
App.) 187 S. W. 399.

Art. 746. [345] [303] What application for certiorari must show.
Cited, Maury-Cole Co. v. LOckhart Grocery Co. (Civ. App.) 173 S. W. 262.

Art .. 747. [346] [304] Within what time granted.
Time within whIch wrIt must be sued out.-Under arts. 747 and 2393 order of justice's.

court more than two years after judgment refusing to enter nunc pro tunc order setting
aside the judgment, and granting new trial, held not appealable. Southwestern Land
Corporation v. Neese (Civ. App.) 161 S. W. 1090.

Defendant, against whom a justice of the peace judgment had been rendered, held
not to have exercised due diligence to sue out eertiorari; and therefore not to be entitled
to a bill of review. Ferguson v. Sanders (Civ. App.) 176 S. W. 782.
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Art. 748. [347] [305] Bond with sureties required.
Necessity and requisites of bond.-Under art. 754, and in view of this article, and the

petition for a writ of certiorari supplemented by transcript of proceedings in justice court,
a bond on certiorari from a judgment against appellant "for costs" held to sufficiently
identify the court and the judgment. Turner v. Fowler (Civ. App.) 189 S. W. 1038.

Art. 754. [353] [311] Motion to dismiss at first term.
Must move at return term.-Uru:ler arts. 754, 2399, 2397, held, that motton to dismiss

writ of certiorari for defect in bond was properly filed in the county court term succeed
ing that in which the justice had failed to file his transcript. Beck v. Arkansas Motor
Co. (Civ. App.) 180 S. W. 942'.

Where a motion to dismiss a writ of certiorari to a justice court was contested, it
would not be assumed that the county court's failure to pass on it at the term to which
it was returnable was due to appellant's failure to call it up for action. ld.

Grourids for dlsrnlssal.c-Bee Turner v. Fowler (Civ. App.) 189 S. W. 1038, note under
art. 748.

Art. 758. [3571 [315] Issues made up under direction of the court.
Cited, James McCord Co. v. Rea (Civ. App.) 178 S. W. 649.

Art. 759. [358] [316] New matter may be pleaded, etc.
Cited, Freeman v. W. B. Walker & Sons (Civ, App.) 175 S. W. 1133; James McCord

CQ. v. Rea (Civ, App.) 178 S. W. 649.

Application in general.-The provision authorizing plaintiff to plead new matter held
to apply to appeals. Young Men's Christian Ass'n of Dallas v. SchOW Bros. (Civ. App.)
161 S. W. 931.

Where a consignor brought two suits in justices' courts in different counttes. for a

single injury arising out of the same transaction and recovered in one of them, the de

fendant, being authorized to plead such recovery on appeal to the circuit court of the
other in bar of that action under this article, could not enjoin the prosecution of the
second action. Texas & P. Ry. Co. v. Southern Produce Co. (Crv. App.) 168 S. W. 999.

Amendment in general.-Defective pleadings in a justice court may be amended in the
county court if the amended pleadings do not set up a new cause of action. Hufstutler
v. Western Union Telegraph Co. (Civ. App.) 170 S. W. 1053.'

In an action for failure to send a telegram, an amended petition in the county court,
on certiorari to a justice court, which fails to distinctly allege the manner and extent of
plaintiff's damage, such matters appearing inferentially, is not subject to a general de
murrer, though such petition would be demurrable in a court of record. ld.

A railroad company appealing, to the county court from, an adverse judgment may
amend its pleading and allege that at the time of injuries its railroad was operated by a

receiver. Ft. Worth & R. G. Ry. Co. v. Ballou (Civ. App.) 174 S. W. 337.
New cause of action, defense, set-off or countercl af mv=Where defendant's counter

claim was beyond the jurisdtctton, defendant cannot complain that the county court im
properly allowed plaintiffs to interpose a defense thereto not pleaded in the justice court.
Willett v: Herrin (Civ, App.) 161 S. W. 26.

E'ither party to an appeal from a justice to the county court may plead new matter
not presented to the justice, so long as a new cause of action is not set up by the
amended pleading. McSpadden v. Eads (Civ. App;) 163 S. W. 634.

An amendment of the petition on appeal from a justice to the county court, which
merely amplifies the statement of the cause of action alleged, is not objectionable as

pleading a new cause of action. ld.
Where the amended account, filed in the county court on appeal from a justice's

judgment, only amplified and enlarged the grounds of negligence originally alleged as a

ground for recovery, and the comity court determined that all the matters presented by
the amended account had been orally pleaded in justice's court, refusal to strike out the
amended account was proper. 'I'exaa & N. O. R. Co. v. Cook (Civ.' App.) 167 S. W. 158.

On appeal from a judgment of a justice, for services rendered at an agreed compen
sation, an amendment alleging employment without an agreed compensation sets up a

new cause of action, contrary to this article. Missouri, K. & T. Ry, Co . of Texas v.

Ryan (Civ. App.) 170 S. W. 858.
In an action' for failure to send a. telegram brought to the county court by certiorari

to a justice court, an amended petition changing those allegations only which affected the
measure of damages does not state a new cause of action. Hufstutler v. Western Union
Telegraph Co. (Civ. App.) 170 S. W. 1053.

Where, by the third amended pleading in a county court on certiorari to a justice
court, the other pleadings are abandoned, it is immaterial that it sets up a new cause of
action. ld.

Discharge of receiver by court appointing him held available on appeal to county
court, though not pleaded in justice's court. Freeman v..W. B. Walker & Sons (Ctv,
App.) 175 S. W. 1183, 456.

On appeal to the county court held" that plaintiffs could plead as defense to cross
action for breach .of warranty, settlement of the controversy as to breach of warranty
by arbitration, though such defense was not presented In the justice court. Holcomb v.

Blankenship (Civ. App.) 180 S. W. 918.
Act of county court in permitting plaintiffs in suit on note in justice court to amend

on appeal to allege that they were a partnership and not a corporation; as alleged in jus
tice court, held not violative of this article. Scott & Co. v. O. D. Mann &. Sons (Civ.
App.) 190 S. W. 847. See, also, notes under art. 2397.

Art. 760. [359] [317] Trial de novo.
Cited; Freeman v. W. B. Walker & Sons (Civ. App.) rrs S. W. 1133.
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TITLE 22

CITIES AND TO\VNS

<Chap.
1. General provisions relating to cities.
2. Officers and their election.
3. Duties and powers of officers.
4. General powers and duties of the city

council.
5. Corporation, courts.
6. Taxation.
7. Assessment and collection of taxes..
8. Fire department.

.

9. Sanitary department.
10. Streets and alleys.

Chap.
11. Street improvements.
lla. Parks.
12. Public utility corporations, rates and

charges-regulation by council, etc.
14. Towns and villages.
15. Commission form of government.
16. Abolition of corporate existence.
17. Cities having more than 5,000 inhab

itants-adoption and amendment of
charter.

18. Consolidation of cities.

CHAPTER ONE

GENERAL PROVISIONS RELATING TO CITIES

.Art.
762. Cities, towns and villages may accept

provisions of this title.
'763, Provisions of this title do not apply

until accepted.
764. General powers of the corporation.
768. City exempt from giving bond in suits.
768a. Condemnation of right of way, etc.,

for water works.
768b. Same; compensation.
768c. Same; procedure.

. ·769. Powers of city, etc" owning water

works, sewers, gas and electric
lights, to own land within or with-

.

out limits.
'770. May purchase, .construct and operate

systems inside or outside limits, and
regulate, etc.

'

773. Limits of corporation to remain the
same until extended, etc.

774. Cities, towns and villages may incor
porate under.

Art .

774a. Cities, towns and villages incorporat
'ed under laws of former republic
may accept existing laws of states.

774b. Same; on acceptance to possess pow-
ers and liabilities of cities, etc., un

der laws of this state.
774c, Same; property rights.
774d. Same; detachment of uninherited

territory and readjustment of bound
aries,

775. Validating incorporations .

776. Validating incorporations.
777. Territorial boundaries of cities and

towns, etc.
778. Excessive territory to be relinquished.'
779. Validating certain incorporations.
781. Adjoining inhabitants may become

part of city, how.
782. Segregating' territory from city.

Article 762. [381] [340] Cities, towns and villages may accept pro
visions of this title.-Any incorporated city, town or village in this State
containing six hundred inhabitants or over, including those incorporated
under Chapter 14 of this Title or Chapter 11 of Title 18 of the Revised
Statutes of 1895, and other laws, general and special, may accept the pro
visions of this title relating to cities and towns, ip lieu of any existing
charter, by a two-thirds vote of the council of such city, town or vil
lage, which action by the council shall be had at a regular meeting thereof
and entered upon the journal of. their proceedings, and a copy of the
same, signed by the mayor and attested by the clerk or secretary under
the corporate seal, filed and recorded in the office of the "clerk of the
county court of the county in which such city, town or village is situated,
and the provisions of this title shall be in force, and all acts theretofore
passed incorporating said city, town or village which may be in force by
virtue of any. existing charter shall be repealed from and after the filing
of said copy of their proceedings as aforesaid. When such city, town or

village is so incorporated as herein provided, the same shall be known as

a city or town, subject to the provisions of this Title relating to cities
and towns, and vested with all the rights, powers, privileges, immunities
and franchises therein conferred. [Acts 1881, p. 115; Acts 1885, p. 57;
Act March 5, 1915, ch. 34, § 1.]

Explanatory.-Took effect 90 days after adjournment on March 20, 1915.
Cited, Young v. City of Colorado (Civ. App.) 174 S. W. 986; Waldschmidt v. City of

New Braunfels (ICiv. App.) 193 S. W. 1077.
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Art. 763. [382] [341] Provisions of this title do not apply until
accepted.

Cited, Woodruff v. Deshazo (Civ. ApP.) 181 s. W. 250.

Art. 764. [383] [342] General powers of the corporation.
2. Power of legislature.-The state can authorize its municipal corporations to. make

acts an offense therein under the police power, even though it does not make the same

act a state offense. Strauss v. State, 76 Tex. Cr. R. 132, 173 S. W. 663.

4. Powers-In general.-Municipal corporations are creatures of statute, and have no

power excepting those expressly or impliedly granted by the statute creating them. Wald
schmit v. 'City of New Braunfels (Civ. App.) 193 S. W. 1077; Stevens v. City of Dublin
(Civ. App.) 169 S. W. 188; Tharp v. Blake (Civ, App.) 171 S. W. 549; Dibrell v. City of
Coleman (Civ, App.) 172 S. W. 550. .

Under Const. art. 11, § 5, the power of the city to pass an ordinance is not dependent
on grant from the Legislature, but is to be governed only by the limitations found in the
acts of the Legislature. Le Gois v. State (Civ. App.) 190 S. W. 724.

6. -'- Police power.-An ordinance of a city incorporated' under the general law,
requiring railroads to furnish gates or watchmen at crossings, held authorized by the
general welfare clause of this article. City of Waxahachie v. Missouri, K. & T. Ry, Co.
of Texas (Civ. App.) 183 S. W. 61.

Laws essential for the welfare, good order, and prosperity of the citizens resident in
a city fall within the "police powers" of the government. Spann v. City of Dallas (Civ.
App.) 189 S. W. 999.

Notwithstanding Final Title, § 3, Rev. St. 1911, power of municipality to enact ordi
nance is to be strictly construed, especially where object may work deprivation of citi
zens' life, liberty, property, privileges, or immunities. Waldschmit v. City of New Braun
fels (Civ. App.) 193 S. W. 1077.

13. Contracts-In general.-The power of a municipal corporation to contract is limit
ed by its power. to tax. Coleman-Fulton . Pasture Go. v. Aransas County (Civ, App.) 180

S, W. 312.
'

14. -- Validity.-A de facto municipal corporation cannot urge the invalidity of
its incorporation as a defense in a suit to collect a debt contracted by it. Young v. City
of Colorado (Civ. App.) 174 S. W. 986.

21. Ultra vires contracts.-City, which purchased lands for reservoir, used only part,
and failed to pay part of price, could not retain the lands, while repudiating its obliga

-tion to pay on ground that its promise was illegal, because no provision was made for
payment, as required by Const. art. 11, §§ 5, 7. City of Ft. Worth v . Reynolds (lC'iv. App.)
190 S. W. 501.

'.

Actions by or against.-A judgment against a city in an action against it for a nui
sance should order execution against it, in the absence of any statute forbidding it. City
of Clarendon v. Betts (Clv. App.) 174 S. W. 958.

'

Art. 768. [570] [499] City exempt from giving bond in suits.
Injunction bond.-Under arts. 768 and 4654, city held not required to give 'a bond as a

condition of the issuance of a temporary injunction. Athens 'I'elephorie Co. v. City of
Athens (Civ. App.) 163 S. W. 371.

Art. 768a. Condemnation of right of way, etc., for waterworks.-That
incorporated cities and towns owning their own waterworks system shall
have the right to condemn private property for public use in and outside
of the city or town limits of such cities and towns, for the purpose of

a�quir_ing rights of way for digging or. excavating canals, laying mains,
pIpe lines, for the purpose of conducting water through the same into
the cities or towns for the use of the public. [Act March 22, 1915 ch.
llO,§ 1.]

'- ,

Explanatory.-See art; 1003 et seq. The act took effect 90 days after March 20, 1915,
date of adjournment.

Art. 768b. Same; cornpensation.-Said cities or towns shall pay just
compensation to the owners of such property upon the award being
made. [Id., § 2.]

Art. 768c. Same; procedure.-The procedure to condemn property
under this law shall be as is' now provided by law in the case of con

demning property by railroads of this state, and all the laws on such sub
ject shall be applicable hereto. [Id., § 3.]

Art. 769. Powers of city, etc., owning waterworks, sewers, _

gas and
electric lights, to own land within or without limits.

'

.

Oral contract.-An oral contract by a city to furnish electricity held binding on it,
arts. 769-771; not specifying how such a contract shall be made. City of Brownsville v.

Tumlinson (Civ, App.) 179 S_ W_ 1107.
Construction of highway to waterworks.-This article authorizes cities owning water

works to improve a highway to their plants even though they be without the corporate
limits, and the city may use gravel and soil removed from a street ,within its corporate
limits for the 'purpose of improving such highway. City of La Grange Y. Brown (CiY.
App.) 161 S. W. 8.
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Art. 770. May purchase, construct and operate systems inside or

outside limits, and regulate, etc.
Contracts for construcuon.i--Oontracts for municipal improvements were not abrogat

ed by a subsequent agreement of the city to deliver in advance the warrants for the work
on the execution of an indemnity bond. Graves v. M. Griffin O'Neil & Sons (Civ, App.) 189
S. W. 778.

.

Contracts for municipal improvements cannot be abrogated by a subsequent contract,
if it be illegal and void because' authorized by- no ordinance or resolution of the city
council. Id.

Diversion of city warrants.-There was no diversion from their purpose or city war

rants for improvement and extension of its waterworks, consisting' of a well, where the
city thereafter from other funds dug a bigger well a few feet away, and had the contrac
tor connect with this instead of the old well. Graves v . M. Griffin O'Neil' & Sons (Civ,
App.) 189 S. W. 778.

Art. 773. [384] [343] Limitsof corporation to remain the same un

til extended, etc.
Extension of limits.-The legality of charter provisions for the annexation of terri

torv cannot be attacked in a suit to restrain the issuance of bonds, where the city had
been exercising government control over the annexed' territory. Cohen v. City of Hous
ton (Civ. App.) 176 S. W. 809.

The Legislature can authorize a city to annex additional territory without the con-
.

sent and even against the remonstrance of the residents of such territory, though the
territory is thereby subjected to taxation to discharge a pre-existing debt of the city. Id.

Art. 774. [385] Cities, towns and villages may incorporate under.�
Any city or town containing six hundred inhabitants or over may be in
corporated a1;) such, with all the powers, rights, immunities and privi-.
leges mentioned and described in the provisions of this Title relating to
cities and towns, in the manner prescribed in Chapter 14 of this Title for
incorporating towns and villages, except that the application to become
incorporated shall be signed by at least fifty electors, residents of such
city or town, and except that when an election is held according to the

. provisions of such chapter the words "towns and villages" shall be con

strued to read and mean "cities apd towns." When the entry by the

county judge, provided in Article 1041, in said Chapter 14, is made with
reference to a city or town of six hundred inhabitants and over, such city
or town shall be invested with all the rights and privileges of such cities
conferred-by this Title. [Acts 1881, p. 63; Acts 1881, p. 115; Act March
5, 1915, ch. 34, § 1.]

Took effect 90 days after adjournment on March 20, 1915.
_

Cited, State ex reI. Burchill v. City of Polytechnic (Civ.. App.) 194 S. W. 1136,

Art. 774a. Cities, towns and villages incorporated under laws of for
mer Republic may accept existing laws of state.-That any city, town or

village within this State, incorporated under any law. general or special,
of the Republic of Texas, regardless of the extent of the boundaries there
of, or the number of its population, may accept the provisions of Chap
ters one to thirteen, both inclusive, of Title Twenty-two of the Revised
Statutes of Texas of 1911, and the amendments of 1911, 1913 and 1915
·thereto, relating to cities and towns, in lieu of any existing charter created
by any such law of the Republic of Texas, by a two-thirds vote of the
council of such city, town or village; which action by the council shall
be had at a regular meetirtg thereof and entered upon the journal of their
proceedings, and a copy of the same, signed by the Mayor and attested by
the Clerk or Secretary under the corporate seal, filed and recorded in the
office of the Clerk of the County Court of the county in which such city,
town or village is situated, and the provisions of said chapters one to

thirteen, both inclusive, of Title Twenty-two of the Revised Statutes of
Texas of 1911 and thearnendments of 1911, 1913, and 1915, thereto shall
be in force, and all acts theretofore passed incorporating said city, town
or village, which may be in force by virtue of any existing charter shall
be repealed from and after the filing of said copy of their proceedings as.

aforesaid, when such city, town or village is so incorporated as herein
provided, the same shall be known as a city or town, subject to the provi
sions of title twenty-two, and all amendments thereto relating to cities
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and towns and vested with all the rights, powers, privileges, immunities.
and franchises therein conferred. [Act Feb. 27, 1917, ch. 48, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment,

Art. 774b. Same; on acceptance to possess powers and liabilities.
of cities, etc., under laws of this state.-All the inhabitants of each city,
town or village so accepting the provisions of chapters one to thirteen of
Title twenty-two of the Revised Statutes of Texas, and the amendments
thereto.shall continue to be a body corporate, with perpetual succession,.
by the name and style by which such city; town or village was known be
fore the acceptance of the provisions of such title, and as such they and
their successors by that name shall have, exercise and enjoy all the
rights, immunities, powers, privileges and franchises possessed and en

joyed by the same at the time of the acceptance of the provisions of such
title twenty-two of the Revised Statutes of Texas and the amendments
thereto, and those herein granted and conferred, and shall be subject to
all the duties and obligations pertaining to or incumbent on the saine as

a corporation at the time of the acceptance of the provisions. of such title,.
and may ordain and establish such acts, laws, regulations and ordinances,.
not inconsistent with the constitution and laws of this State, as shall be
needful for the government, interest, welfare and good order of said body
politic, and, under the same name, shall be known in law, and be capable
of contracting and being contracted with, suing and being sued, implead
ing and being impleaded, answering and being answered unto, in all
courts and places, and in all matters whatever, may take, hold and pur
chase, lease.igrant and convey such real and personal or mixed property
or estate as the purposes' of the corporation may require, within or· with
out the limits thereof; and may make, have and use a corporate seal and
change' and renew the same at pleasure. [Id., § 2.]

Art. 774c. Same; property rights.-Be it further enacted that all
property, real, personal or mixed, belonging to any such city, town or vil
lage, so incorporated under and by virtue of any law of the Republic of
Texas, general or special, accepting the provisions of chaptefS one to
thirteen of Title twenty-two of the Revised Statutes of Texas of 1911,.
and the amendments of 1911, 1913 and 1915, is hereby vested in the' cor

poration thus created, and the council of such city, town or village is
hereby authorized and empowered to sell and alienate such property' and
to appropriate the proceeds of such sale to the acquisition or construc

tion, maintenance or operation of a water, sewer, gas and electric light
and power system, or anyone or more of such systems, within or with
out the limits of such city or town, 'or for any other public improvement
within said city or town, as the council thereof may determine. [Id.,
§ 3.]

Art. 774d. Same; detachment of uninhabited territory and read
justment of boundaries.-Be it further enacted that whenever there shall'
exist within the boundaries of any such city, town or. village accepting
the provisions of chapters one to thirteen of 'I'itle twenty-two of the Re
vised Statutes of Texas, and the amendments thereto, under the provi
sions of this Act, territory to the extent of at least ten acres, contiguous,
uninhabited and adjoining the lines of such city or 'town, the Mayor and
Council of such city or town shall, within one year, from the filing in the
office of the Clerk of the County Court of the action of the Council ac

cepting the provisions of this Act, or as soon thereafter as practicable,.
and before they shall levy any taxes for said city or town, by ordinance
duly passed discontinue said territory as a part of. said City or town and
shall 'redefine the bounds. and limits of such city or town so that they
shall conform as nearly as practicable to the requirements of Article 777
of the Revised Statutes of Texas; and when said ordinances has been
duly passed, the clerk shall enter an order to that effect on the minutes
or records of the city or town council; and from and after the entry of
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.such order, said territory shall cease to be a part of said city or town;
provided that should there be situated within the said territory, so dis
.con tinued, any property of any description belonging to said city or

town, the title to said) property, so situated, Shall remain in such city or

town and may be sold, alienated and disposed of by such city or town,
the same as if it were situated within the bounds and limits of such city
-or town. [Id., § 4.]"

Art. 775. '[386] [340c] Validating incorporations.-That all towns

.and cities of one thousand inhabitants or more which have heretofore

.atternpted to accept the provisions of this Title and to become incorpo
rated cities of one thousand inhabitants or more, under the general laws
·of Texas, and have failed to comply with all the requirements of said

.general laws, or which are not included within the literal meaning of
those cities which .are authorized to accept the provisions of said general
Jaws, and all towns and villages incorporated under Chapter 14 of this
'Title or Chapter 11 of Title 18 of the Revised Civil Statutes of 1895, or

by special charter, or otherwise, but which now have six hundred inhabit
.ants or more, and which have heretofore attempted to accept the provi
.sions of this Title in lieu of their said town or village charter and become.
incorporated cities of one thousand inhabitants or more, but which said
-cities have from and after the dates of their several attempted incorpora
tions and their several efforts to accept the provisions of this Title ex

·ercised the functions of cities of the class named, and were by the State
-of Texas recognized as such cities are hereby declared to be cities of six
hundred inhabitants or more; and the several acts whereby they at

tempted to accept the provisions of said law are hereby, in all things
validated; and that all subsequent acts of said cities and towns done
and performed as a city of one thousand inhabitants or more, after they
had attempted to accept the provisions of said law as aforesaid are here
by validated and declared to be as binding as if said cities had been duly
.and legally incorporated; provided, that nothing herein shall be con

strued as "ivalidating any, act of said cities or the councils' thereof, unless
same were authorized by the general laws of the State under which they
were attempting to act at the several dates when said acts were done;
and provided, further, that the provisions of this Article shall not vali
date the act of any town or city in unlawfully adding additional territory
to such town or city without the consent of such inhabitants so added to
said town or city. [Acts 1891, p. 26; Act March 5, 1915, ch. 34, § 1.]

.

Took effect 90 days after adjournment on March 20, 1915.

Art. 776. Validating incorporations.
AppJication.-This article, held not to apply to city incorporation proceedings which

were subject to the defect named but which had been dissolved by an election prior to the
taking effect of the act. Wilson v. Carter (Civ. App.) 161 S. W. :11.

Art. 777. [386a] Territorial boundaries of cities and towns, etc.
Territory included.-Under this article a city with less than 2,000 inhabitants could

not be lawfully incorporated so as to include more than two square miles of territory, and,
an attempt having been made to do it, the defect could not be cured by eliminating the
excess.' Wilson v. Carter (Civ, App.) 161 S. W. 411.

- Effect of'including too much.-Under art.s. 777 and 1034, a town of 3,000 inhabit
ants may incorporate four square miles of territory, including territory extending be
yond aggregation of residences and pertinent structures if such territory is to be used for
strictly town purposes. State v. City of Polytechnic (Civ. App.) 194 S. W. 1136.

De facto corporation.-Where a municipal corporation was illegally incorporated so
as to contain more than two square miles Of territory but with less than 2,000 inhabitants
in violation of tbts article, but officers were elected and debts incurred, it was a corpora
tion de facto. Wilson v. ,Carter .(ClV. App.) 161 S. W. 411.

Art. 778. [386b] Excessive territory to be relinquished.
RetroactiVe effect.-This article does not apply to cities incorporated prior to its en-

actment in 1895. Wilson v. Carter (Civ. App.) 161 S. W. 411.
.

Art. 779. [386c] Validating certain incorporations.-All cities and
towns in, this State whose charters may be void by reason of a failure
to properly define their limits or that may have included in such limits
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more territory than was provided for in Article 386a, Revised Civil Stat
utes of Texas, 1895, that shall have, within ninety days from the taking
effect of this Act, complied with Article 386b, Revised Civil Statutes,
1885, are hereby declared to be valid; and such charters and incorpora
tions are hereby in all things validated, the same as if such territorial lim
its had at first been properly established. [Acts 1903, p. 68; Act March
5, 1915, ch. 34, § 1.]

Took effect 90 days after adjournment on March 20, 1915.

Application.-This article, as enacted in 1897, and validating incorporation of cities.
which had included more than two square miles of territory and whose city councils had'
restricted the limits to prescribed bounds, held not applicable to a city so incorporated
in 1911. Wilson v. 'Carter (Civ. App.) 161 S. W. 411.

Art. 781. [574] [503] Adjoining inhabitants may become part of
city, how.

Effect of authorization of home rule charters.-Since Vernon's Sayles' Ann. Civ. St.
1914, arts. 1096a-1096i, superseded this article so far as home rule cities were concerned, a.

provision in a charter adopted by the city under the amendment to Const. art. 11, § 5,..
authorizing the annexation of territory without a vote of the inhabitants of such terri
tory, does not conflict with a general law. Cohen v. City of Houston (Civ . .APP.) 176 S •.

W.809.

Art. 782. [575] [503a] Segregating territory from city.
Cited, Boynton v. Brown (Civ. App.) 164 S. W. 893.

CHAPTER TWO

OFFICERS AND. THEIR ELECTION
Art.
784. Municipal government to consist of

certain officers to be elected, etc.
793. Member of city council ineligible to

other office, and shall not be con

tractor, surety, etc.

Art.
796. Power of city council to remove of-·

ficers.
800. Outgoing officer shall deliver books;

etc., to his successor.

Article 784. [387] [344] Municipal government consists of what.
Creation of offices and employments.-Under the charter of a municipality, giving the

city council power to select officers, among them a city scavenger, held that the city'
council had power to appoint a municipal scavenger. Ex parte Howell, 71 Tex. Cr. R..

71, 158 S. W. 535.
Under San Antonio City Charter, § 56, the city was authorized to employ expert attor

neys topass on the validity of a bond issue and agents to sell the bonds on commisston ;
the judgment of the council as to the necessity therefor being final, unless fraudulent or'

unreasonable. Davis v. City of San Antonio (Civ. App.) 160 S. W. 1161.
Beaumont City.Charter, § 27, providing that there shall be such other officers, be-·

sides those named, as may be provided by ordinance, .authorized an ordinance, creating:
the office of superintendent of the garbage department. Ex parte London, 73 Tex. Cr. R ..

208, 163' S. W. 968.
The employment of ea.n attorney by a city or town council, if otherwise authorized,

could only be accomplished by an ordinance or resolution. Tharp v. Blake (Civ. APP.) 171
S. W. 549.

Under San Antonio City Charter, § 16, par. 3, providing for creation by commlsston.
of "offices and employments," reference is not had to elective and appointive offices al
ready enumerated and limited in' the charter, but the words "offices or employment" are

necessarily synonymous. Brown v. Uhr (Civ, App.) 187 S. W. 381.
Reduction of salary.-Under arts. 784 and 816, the attempted reduction, during the

'term for which he was elected, of the salary of the city attorney of a city incorporated
under the title, was void. City of Brownsville v. Kinder (Clv. App.) 180 S. W. 623.

Art. 793. [566] [495] Member of city council ineligible to other
office, and shall not be contractor, surety, etc.

Alderman receiving no salary.-An alderman for whom no salary is provided by stat
ute or ordinance, though holding another salaried office, is not within Const. art. 16, § 40,
prohibiting a person holding more than one office of emolument. Graves v. M. Griffin
O'Neil & Sons (C'iv. App.) 189 S. W. 778.

Art. 796. [564] [493] Power of city council to remove officers.
Abandonment of office.-That a municipal officer wrongfully removed did not, beforer

the end of his term, institute, proceedings to test the validity of the removal, does not
show an abandonment of the office. City of San Antonio v. Steingruber (Civ. App.) In
S. W. 1023.
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Art. 800. [565] [494] Outgoing officer shall deliver books, etc., to

his successor, etc.'
Duty of city treasurer as to funds.-Under this article an outgoing city treasurer is

required to turn over funds belonging to the city and its liable in a civil suit in case of

failure as well as for other penalties. Brown v. City of Amarillo (Civ. App.) 180 S. W. 654.

Liability on bond.-Under this article, where city treasurer retained commis
sions in excess of amount to which he was entitled, he and his bondsmen held liable there
for. Brown v. City of Amarillo (Civ. App.) 180 S. W. 654.

CHAPTER THREE

DUTIES AND POVV"ERS OF OFFICERS
Art.
803 Officers shall take official oath.
806. Powers of the mayor.
807. Ordinances and resolutions adopted

shall not take effect until, etc.
808. May appoint police officers; salary,

fees, tenure, etc.; bond; powers.

Art.
808a. Hours of work of patrolmen in cer

tain cities; proviso.
811. Treasurer shall give bond; his duties,

etc.

Article 803. [400] [356] Officers shall take official oath.
Liability for acts of officers.-A municipal corporation is not liable for the wrongful

assault and imprisonment of the plaintiff by its officers without a showing of some wrong
ful act by the corporation itself. Swanson v. Nacogdoches (Civ. App.) 161 S. W. 83. And
see Chicago. R. 1. & G. Ry. Co. v. Porter (Civ. App.) 166 S. W. 37.

Art. 806. [403] [359] Powers of the mayor.
Contracts.-Where city by ordinance empowered mayor to make contract for street

paving, the work to be controlled by the city engineer, it was beyond the mayor's powers
to include in the contract an arbitration agreement, and the city was not bound thereby.
City of San Antonio v. Reed (Civ. App.) 192 S. W. 549.

Special provlsions.-Under City Charter of San Antonio, the provision giving mayor
"all powers and duties not distributed or assigned to another department," being a gen
eral provision, will not affect a special provision, section 16, enumerating and defining the
nominating powers of mayor. Brown v. Uhr (Civ. APP.) 187 S. W. 381.

In San Antonio City Charter, § 16, pars. 1 and 2, touching appointive officers, the
words "unless otherwise provided" refer to other provisions made in the charter and
not to ordinances. that may be passed. Id.

Art. 807. [404] [360] Ordinances and resolutions adopted shall
not take effect until, etc,

Mode of action.-Under arts. 807, 811, 816, held that city council could fix salary of
city treasurer by resolution as well as by ordinance. Brown v. City of Amarillo (Civ.
App.) 180 S. W. 654.

Art. 808. May appoint police officers; salary, fees, tenure, etc.,
bond; powers.

.

Nature of office of policeman.-A policeman of a city is a public officer holding his of
fice as a trust from the state, and not as a matter of contract between himself and the
city; the word applying equally to every member 'of the police force. Ex parte Preston,
72 Tex..Cr. R. 77, 161 S. W. 115.

Creation of office.-The position of policeman or patrolman being a creation of mu

nicipal governments, the establishment of such office must be shown to entitle a patrol
man to recover against a city for salary of the office. City of San Antonio v. Coultress
(Oiv. App.) 169 S. W. 917.

Under San Antonio charter, the position of policeman must be created by ordinance,
and cannot be created by resolution or approval of appointment of one as policeman. Id.

Where the city council enacted an ordinance declaring' that the police force should
constat of such patrolmen as the mayor and city .council might deem necessary, it can

not, by resolution, create the office of patrolman. Id.
Nature of office of marshal.-Under City Charter of San Antonio, as amended in 1915,

enumerating elective and appointive officers of city and providing that officers and em

ployes shall hold office for two years, the city marshal not being enumerated, although an
officer contemplated by Const. art. 16, § 17,· providing that officers of state shall continue
to perform duties until successors are duly qualified, is an employe, and not officer ap
pointed by mayor. Uhr v. Lancaster (Civ, App.) 187 S. W. 379, 381.

An ordinance providing that the police force of San .Antonio shall consist of a chief
marshal, assistant marshals, and patrolmen, although not establishing a police force,
created the office of marshal, because specia.lly named. Uhr v. Lancaster (Clv. App.) 187
S. W. 379.

Under San Antonio City Charter, amendment 1915, § 16, par. 2, where plaintiff ad
mits that defendant had been appointed in 1913 in accordance with an ordinance creating
'posttion of marshal, and does not allege that a successor has been appointed and quali
fied, an injunction restraining defendant from sxerctstng the duties of the position will
.not be allowed. Id.

•
.

Confirmation of appointments.-Under commission charter of city of San Antonio
'an ordinance creating a police department, persons previously appointed as policemen,
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but whose appointments were not confirmed as required, held to have no legal title to
office of captain of detectives, and detective in police department: Uhr v: Brown (Civ.
App.) 191 S. W. 379.

De facto officers.-See Uhr v. Brown (Civ. App.) 191 S. W. 379.

Special police.-Where a city charter authorized the commissioners of police and fire
departments to appoint all members of the two departments, an ordinance authorizing
the mayor to appoint special police to hold office during his term, unless otherwise de
termined by him, is invalid. Uhr v. Lambert (Civ. App.) 188 S. W. 946.

Art. 808a. Hours of work of patrolmen in certain cities; proviso.c--:
That in all incorporated cities and towns of this State, whether incorpo
rated by general or special law, or 'under any other law or any provision
of the constitution of this State in whatsoever manner, having a popula
tion of fifty-thousand inhabitants or more, according to the last United
States census, and which maintains a regular police department, the pa
trolmen thereof, or those performing duties ordinarily performed by pa
trolmen, shall be required to serve on actual duty as patrolmen not long
er than eight hours in every twenty four hours of the day; provided that
in cases of riot or other emergency such patrolmen shall perform such
duty and for such time as the directing authority of the department shall
require. [Act April 2, 1917, ch. 182, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 811. [409] [365] Treasurer shall give bond; his duties, etc.
Mode of action by city council in fixing salary.-Under arts. 807, 811, 816, held, that

city council could fix salary of city treasurer by resolution as well as by ordinance.
Brown v. City of Amarillo (Civ. App.) 180 S. W. 654.

Commissions.-If ,ordinance and resolution of city council did not warrant payment to
city treasurer of certain commissions claimed by him, the mayor could give no order
therefor under this article. Brown v. City of Amarillo (Civ. App.) 180 S. W. 654.

Approval by city council of city treasurer's reports held not to show intent to allow
him the entire commissions shown therein unless the report showed payment on the
mayor's order pursuant to this article. Id.

,

Where city treasurer merely retained excessive commissions without paying them to
himself on city council's order under this· article, held, that there was no payment under
mistake of law preventing recovery. Id.

CHAPTER FOUR

GENERAL POWERS AND DUTIES OF THE' CITY COUNCIL

Art.
816. Salary of officers shall be fixed by

city council, etc.
817. Power to pass, etc., ordinances, etc.,

and other powers.
819. Ordinances, when and how published.

'821. Published ordinances admissible in
evidence.

836. May compel convicts to labor on

streets, etc.
838. May do, etc., to promote health and

suppress disease.
844. May define nuisances and punish per

sons guilty thereof, etc.
845. May abate' nuisances.

'

854. Control over streets, alleys, etc., work
on streets by inhabitants; vacation
of alleys.

856. City council may cause dangerous
buildings, etc., to be removed.

857. May construct bridges, ete., sewers,
sidewalks, etc.

860. May establish pounds, etc.
862. May regulate street -ratlways,
863. May control, etc., the laying of rail

road tracks, etc.

Art.
865. To provide city, with water, etc., wa

ter system not to be leased without
vote, etc.

866. May establish market house, etc.
870. May license hackmen and prescribe

their compensation, etc.
871. May license, etc., peddlers, theaters,

etc.
873. May license, etc., circuses" etc.
874. May authorize proper officers to grant

license, etc.
877. Power to appropriate money, etc.
879. To appropriate revenues, and for what

purposes; to issue bonds, etc.
884. Interest and sinking fund tax to be

levied, interest paid and bonds sold,
etc.

884a. May appropriate net revenues of pub
lic utility systems to payment or
interest and principal of bonds is
sued therefor.

884b. Appropriation of such net revenues

before levying taxes.
884c. What amount sufficient for purpose

tax therefor not to be levied.
.

Article .816. [569] [498] Salary of officers shall be fixed by city
council, etc.

Right to salary.-Before the emoluments of an office can be recovered, the claimant
must show that the office has been created and that he is a legal incumbent. He must
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also show that he is a de jure officer. City of San Antonio v, Coultress (Clv. App.) 16!}

·S. W. 917.
Where plaintiff was deprived of an office without authority of law, the fact that an

other discharged his duties will not deprive him of his right to salary. City of San An-

tonio v. Steingruber (Civ. App.) 177 S. W. 1023.
.

An officer who discharged no duties cannot recover salary incident to the office be

cause of the defective appointment of his successor. Id.
An officer who was unlawfully removed and whose place was taken by another may

recover the salary incident to the office, regardless of the ability of the city to recover

from the unlawful incumbent. Id.

Resolution fixing salaries.-Resolution, providing that city secretary and treasurer

should receive $10 a month and "fees as set by ordinance" up to $2,000 per annum, held
to fix. compensation as required by statute. Brown v: City of Amarillo (Civ. App.) 180 S.

W.654. . .

Resolution that city secretary and treasurer should receive certain salary and fees as

fiXed by ordinance up to $2,0'00 held to include commissions in such fees. Id.
Under arts. 807, 811, 816, held, that city council could fix salary of city treasurer by

resolution as well as by ordinance. Id.
While ordinance cannot be repealed by resolution, held, that resolution fixing compen

sation of city treasurer did not repeal ordinance, but that ordinance ceased. to operate by
reason of its temporary nature under Rev. St, 1911, art. 816. Id.

Resolution, .flxing salary of city secretary and treasurer at $10 a month and fees "as
set by ordinance" 'up to $2,000, held to contain no ambiguity authorizing resort to execu-

tive interpretation. Id.
.

Reduction of salary during term.-Under arts. 784 and 816, the attempted reduction,
during the term for which he was elected, of the salary of the city attorney of a City in

corporated under the title, was V'oid. CIty of Brownsville v. Kinder (Civ. App.) 180 S.
W.623.

Action for salary after expiration of term.-An action to recover salary incident to an

office, begun after expiration of the term', cannot be defeated on the ground that such

proceeding was only collateral to the adjudication of the right to the office. City of San
Antonio v. Steingruber �Civ. App.) 177 S. W. 1023.

Art. 817. [464] [418] Power to pass, etc., ordinances, etc., and
other powers.

1. Not subject to judicial control except, etc.-Under Houston Heights Charter, art.

7, § 4, a declaration of the council that an emergency requires the immediate adoption of
an ordinance increasing the mayor's salary is conclusive on the courts. Bradshaw v.

Marmion (Civ. App.) 188 S. W. 973.
4. Ordinances-In general.-City ordinances operate against both residents and non

residents within a city, and against the property of nonresidents within the corporate
limits. Shows v. City of Dallas (Civ. App.) 172 S. W. 1137.

6. -- Approval or veto.-Under the initiative provisions of the charter of the city
of Dallas, held that an initiative ordinance, if valid. was effective when the board of com

missioners ascertained and declared the result of an election. City of Dallas v. Dallas
Consol. Electric St. Ry, Co. (Olv. App.) 159 S. W. 76. See Holland v. Cranfill (Civ. App.)
167 s. W. 308. .

\
Under Houston Heights Charter, art. 5, § 6, it is not necessary that a majority of the

qualified voters of the city, but only a majority of those voting, approve an ordinance in
creasing the mayor's salary: Bradshaw v. Marmion (Civ. App.) 188 S. W. 973.

The provision of Houston Heights Charter, art. 4, § 1, that in elections to determine
the expenditure of money only taxpayers can vote, does not apply to an election under
article 5, § 6, on the increase of the mayor's salary. Id.

"g. -- Validity in general.-In order to meet the requirements of Const. art. 1, § 3.
all laws affecting a particular class of business or vocation must aff'ect all of the specified
class uniformly and alike. Davis v. Holland (Civ. App.) 168 S. W. 11.

Where a city's authority to pass an ordinance is based on a general grant of power
the ordinance must be reasonable and must not . contravene a common right. Royal In�
demnity Co. v. Schwartz (Civ. App.) 172 S. W. 581.

In suit to compel issuance of building permit and for injunction restraining interfer
ence with erection of storehouse, despite building ordinance regulating erection of busi
ness buildings in residence districts, testimony that suburban stores detract from com
fort and destroys value of home held admissible. Spann v. CIty of Dallas (Civ. App.) 189:
s. W. 999.

Qu�stion as
.

to reas,?nableness or un�easonableness of ordinance is open to inquiry�
unless expressly authortzed by the Legtsla.ture. Munger Oil & Cotton Co. v. City of
Groesbeck (,Civ. App.) 194 S. W. 1121.

10. -- Partial invalldity.-Any invalidity in a provfsion regulating the use of ele
vators requiring the operators to be at least 16 years of age would not render invalid an
other provision requiring an operator to have had 10 days' instruction before pursuing
such occupation. Modern Order of Prretorians v. Nelson ,(Civ. App.) 162 S. W. 17.

If a section of building ordinance were obnoxious to Constitution and laws, held that
as it does not affect other provisions .prescribing character of buildings in residence dis�
trict of City, remaining portions are valid. Spann v. City 'of Dallas (Civ. App.) 189 s.
W.999.

.

11. -- Police regulations In general.-The Legislature and municipal corporations,
when authorized by their charters, may classify persons according to their business and
apply different rules to different classes of persons. Ex parte Bradshaw, 70 Tex. Cr. R.
166, 159 S. W. 259.

Under the law giving the city of Dallas power to protect the lives, health, and prop
erty, it could enact an ordinance requirtng elevator operators to have had 10 days of
actual experience under competent instruction and be 18 years of age before being em
ployed. Modern Order of Prretorians v. Nelson (Civ. App.) 162 S. W. 17.

An ordinance prohibiting any person under 18 to operate an automobile within the

157



Art. 817 CITIES AND TOWNS (Title 22

limits of a city held void for unreasonableness. Royal Indemnity Go. v. Schwartz (Civ.
App.) 172 S. W. 581.

Ordinance of city of Ft. Worth, making it unlawful for white person and negro to
have sexual intercourse, each act to constitute a separate offense, held a valid exercise
'of the police power. Strauss v. State, 76 Tex. Gr. R. 132, 173 S. W. 663.

21. -- Right to question validity.-Where a jitney owner had never applied for
.a license, he could not complain that the ordinance requiring licenses was invalid because
it gave the city author+ties arbitrary power to grant or refuse a license. Ex parte Bogle
(Gr. App.) 179 S. W. 1193.

Art. 819. [557] [486] Ordinances, when and how published.
Failure to pUblish.-Under arts. 819 and 821, held that where publication of an ordi

'nance was not proven as prescribed thereby, it was inadmissible. Woodruff v. Deshazo
(ICIV. App.) 181 S. W. 250.

Art. 821. [558] [487] Published ordinances admissible in evidence.
Effect of failure to publish.-Under arts. 819 and 821, held that where publication of

an ordinance was not proven as prescribed thereby, it was inadmissible.. Woodruff v.

Deshazo (Giv. App.) 181 S. W. 250.

Evidence of p,ublication.-Whether an ordinance was adopted is a question of fact, to
.show which one may, if necessary, show a mistake in the minutes, reciting it was adopt
ed as a chapter, instead of a title. Houston, E. & W. T. Ry. Co. v. Cavanaugh (Civ.
App.) 173 S. W. 619.

Evidence held insufficient to. justify finding that an amendment to a penal ordinance
had been published as required by law. Texas Traction Go. v. Scoggins (Civ. App.) 175
.S. W. 1128.

Art. 836. [455] [410] May compel convicts to labor on streets, etc.
Cited, Jarvis v. Taylor County (Civ. App.) 163 S. W. 334.

Art. 838. [448] [404] May do, etc., to promote health arid suppress
disease.

Removal of garbage.-A municipal ordinance, prohibiting any person save the city
scavenger from removing night soil and other refuse, is not unreasonable or oppresslve,
being a proper exercise of a municipality's police power. Ex parte Howell, 71 Tex. Cr. R.
71, 158 S. W. 535.

The Legislature could confer authority on the city council to pass an ordinance regu
lating the removal.of garbage and night soil; it being the policy of the American system
'of government to subdivide the country and allow such subdivisions to regulate their in
ternal affairs. Ex parte London, 73 Tex. Gr. R. 208, 163 S. W. 968.

Beaumont City Charter, § 32, empowering the council to take measures to prevent dis
ease and to adopt sanitary measures, as wen as other provisions of the charter, especial
ly section 76, authorized an ordinance prohibiting the removal of garbage and night soil,
except by the superintendent of the garbage department. Id.

An ordinance, conferring on the superintendent of the garbage department the exclu
sive right of removing garbage and night soil for others, is not violative of Gonst. art.
1, § 26, prohibiting the creation of perpetuities and monopolies. Id.

Vaccination of school children.-In view of Acts 34th Leg. c. 49,' post; art. 2779a et
seq., held, that ordinance of municipality requiring vaccination of children as condition
precedent to their attendance at school cannot be sustained under this article. Wald
schmit v. City of New Braunfels (Civ. App.) 193 S. W. 1077.

Municipal ordinance requiring vaccination as a condition precedent to attendance of
-children in school, held not sustainable on the ground that there were Mexicans and oth
ers in the vicinity who were subject to and carried smallpox. Id.

Maintenance of septic tank.-See Cardwell v. Austin (Civ. App.) 168 S. W. 385.

Art. 844. [453] [408] May define nuisances and punish persons
guilty'thereof, etc.

Power to define and abate nuisances in general.-A planing mill, erected within about
70 feet of a residence in a derisely settled residential portion of a city, held to consti
tute a permanent nuisance. Citizens' Planing Mill Co. v. Tunstall (Civ. App.) 160 S.
W.424.

Under arts. 844, 856, and 965, a city council by resolution held authorized to require
the removal of a dilapidated wooden building located within the fire limits, where it was

likely to fall and endanger human life, or to burn. Howell v. City of Sweetwater (Civ.
App.) 161 S. W. 948.

That which is not in fact a nuisance or injurious to public health cannot be made so

by a declaration of the Legislature or a city council. Ray v. City of Belton (Civ. App.)
162 S. W. 10:15.

Though this article authorizes a city to define nuisances, Const. art. 1, § 19, prevents
a municipaltty from making that a nuisance which is not one of itself. Dibrell v, City of
Coleman (Civ. App.) 172 S. W. 550.

Under arts. 844 and 845, held that closing of an alley by owners of adjacent lots un
, der authority of ordinance was not justined on theory that alley was a nuisance. Bow
ers v. Mach'ir (Civ. App.) 1911 S. W. 758.

Keeping! stock pens.-Beaumont City Ordinance, art. 991, regulating keeping of stock
pens, held a valid exercise of the police power, and not unconstitutional for inequality.
Ex parte Broussard, 169 S. W. 660, 74 Tex. Cr. R. 333.

Art. 845. [447] [403] May abate nuisances.
See Bowers v. Machir (Civ. App.) 191 S. W. 758, note under art. 844.

Art. 854. Control over streets, alleys, etc.; work on streets by in
habitants; vacation 'of alleys.c-Any incorporated city or. town containing
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hot more than five thousand (5,000) population in this State' shall have
the exclusive control and power over the streets, alleys and public

· grounds and highways of the city, and to abate. and remove encroach
ments or obstructions thereon; to open, alter, widen, extend, establish,
regulate, grade, clean and otherwise improve said streets; to put drains
or sewers therein, and prevent incumbering thereof in any manner, and
to protect same from encroachment or injury; and to cause all able
bodied male inhabitants above twenty-one years of age and not over

forty-five years of age, except ministers of the Gospel, to work thereon
not to exceed five days in anyone year, or furnish a substitute or sum of
money not to exceed one dollar ($1.00) for each days work demanded;
to employ such substitute and to enforce same by appropriate ordinanc
es, including provisions for fines and penalties; and to regulate and alter
the grade of premises; to require the filling up and raising of same; and
such city council shall also have power to alter or vacate the alley in any
block of ground in the city upon written application of the owner of the
block, or if there be more than one owner of such block, then upon the
written application of all owners thereof uniting in such application;
such alley so vacated shall thereupon revert to and become the property
of the owner of the block of which it was a part, or if more than one, then
to the owners of the adjoining lots therein, each extending to. the center
of the alley so vacated. [Acts 1913, p. 326, § 1; Act March 30, 1917, ch.
144, § 1.J

Explanatory.-Took effect 90 days after March 21, 1917, date of adjournment. The
act amends art. 854, ch. 4, tit. 22, Rev. St. of 1911, as amended by ch. 152, p. 326, Gen
eral Laws 33rd Leg., regular session.

Cited, Williams v. Carroll (Civ. App.) 182 S. W. 29.

Vacation of streets.-The general powers. of a municipality to alter, widen, and, in
the interest of public safety, tempo,rarily close a street do not authorize a permanent
closing of a public street to the damage of an abutting owner. Stevens v. City of Dub
lin (Civ. App.) 169 S. W. 188,

A city under the police power, given by Rev. St. tit. 22, c. 4, could not close a street
because its continued existence was dangerous to school children attending a school abut
ting thereon, since the general public was only' affected indirectly. Id.

Under Sp. Acts 31st Leg. c. 31, subc. 4, § 1, and Vernon's Sayles' Ann. Civ. St. 1914,
art. 854, city of Ft. Worth held to have right to vacate a dedicated alley as a public
alley, but not to close it, Bowers v, Machir (Civ. App.) 191 S. W. 758.

Under this article, city of Ft. Worth might close an alley for special benefit of own

ers of property in block, but one having property interest in keeping abutting alley open
acquired by purchase with ·reference to plat, so as to furnish more convenient access to
rear of his lot, had such special interest as to have a cause of action therefor. Id.

If an ordinance, permitting owners of adjacent lots to close an alley was based on
the fact that it was .a nuisance, as well as by reason of the fact that owners of prop
erty in the block had filed an application therefor, that should appear! in the record. Id.

Where lot owners, purchasing by plat dedicating an alley, had a special right in hav
ing the alley left open, the city could not destroy it without making itself liable for com

pensation. Id.

11. Control over streets and sidewalks thereon.-A city ordinance making it unlaw
ful to use the streets or alleys embraced within the fire limits of the city for the purpose
of vending, displaying, or peddling goods, provided the ordinance shall not apply to one
who offers for sale any products raised upon property controlled by himself, is valid. Ex
parte Bradshaw, 70 Tex. Cr. R. 166, 159 S. W. 259.

A city having exclusive control over its streets may impose reasonable conditions on
the right to use them. But the regulation must be reasonable. The city may prohibit
private business on a street, or grant the privilege to do business thereon. Greene v.
City of San Antonio (Civ. App.) 178 S. W. 6.

Under Houston City Charter, art. 2, § 4, empowering the city to layout, widen, and
vacate! streets and sidewalks, the city could regulate the width of sidewalks and abolish
them if traffic should warrant, unless some private rights protected by Constitution were

impaired. Jones v. City of Houston (Civ. App.) 188 S. W. 688.

.
12. May not alienate street.-A municipality authorized by charter to layout, regu

late, widen, etc., its streets, is not bound by dedication' to maintain sidewalks but may
appropriate the street from time to time to such uses as are conducive to the public good,
and equity will not interfere with its discretion in that respect. Jones v. City of Hous-
ton (Civ. App.) 188 S: W.· 688. .

15. Grant of franchises and pr-lvlleqes in street�Power of city.-AJ city.authorized
to grant franchise -ror the use of its' streets may grant a franchise for the operation of
jitneys. Greene v. City of San Antonio (Civ. App.) 178 S. W. 6.

A charter or' a city, authorizing granting of franchises for use of streets for any pub
lic purpose, covers any franchise in the interest of the ·public. Id.

A city may give permission for the use of its streets by jitneys and compel the pay
ment of a license fee therefor. Id.

Municipalities may not, under grant of exclusive control of streets 'under Vernon's
Sayles' Ann. Civ.· St. 1914, art. 854, degfsla.te on every phase of manner and means of
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business permitted use of the streets. City of Terrell v. Terrell Electric Light Co. (Civ.
App.) 187 S. W. 966.

If municipality, although without power to do so, annexes a condition to a grant to
enter upon its streets, grantee, voluntarily accepting the grant, is bound by the condi
tion. Id. See Galveston Commercial Ass'n v. Ort (Clv, App.) 165 S. W. 907.

16. -- Construction of grant.-The grant of a franchise to maintain a waterworks
system in a city must be construed strictly in favor of the public. City of Memphis v.

Browder (Civ. App.) 174 8'. VV. 982.
"F'ra.nchlse permitting use of streets for public water supply must be strictly con

strued in favor of city, and ambiguity or fair doubt is to be resolved in favor of the pub
lic. Green v. San Antonio Water Supply Co. (Civ. App.) 193 g. W. 453.

Art. 856. [550] [479] City council may cause dangerous buildings,
etc." to be removed.

Removal of buildlngs.-Under arts. 844, 856, and 965, a city council by resolution
held authorized to require the removal of a dilapidated wooden building located within
the fire limits, where it was likely to fall and endanger hum(an life or to burn. Howell
v. City of Sweetwater (Civ, App.) 161 S. W. 948.

'

Art. 857. [420] [376] May construct bridges, etc., sewers, side
walks, etc.

Judicial supervislon.-Where the proper authorities of a city have determined that a

proposed system of drainage is necessary, the questions wh.ether such system is the most
feasible or the least expensive cannot be considered by the courts. City Com'rs of Port
Arthur v. Fant (Civ, App.) 193 S. W. 334.

Liability of city for defects In sewers.-A city incorporated under the general laws,
with. authority under its charter to provide a sewer system, must exercise its authority
in a proper manner and it may not create or maintain a nuisance. Cardwell v. Aus
tin (Civ. App.) 168 S. W. 385.

Where a method can be adopted by which city sewage may be purified and dis
charged .free from any odor, which will interfere with the comfortable enjoyment of
plaintiff's home, that the proximity of a septic tank to the residence of an individual will
produce mental annoyance or tend to lessen the value of his property will not prevent
its establishment. Id.

Where a city maintains a nuisance to the injury of a private person, the question
, of negligence is not in issue. City of Clarendon v. Betts (Civ. App.) 174 S. W. 958.

-- Notice of defect and of claim for damaqes.s=Under Const. art. 1, § 17, Where
private property has been damaged by a city'S negligence in building an insufficient sew

er, the charter requirements of notice of defects and of claim for damages are not ap
plicable to prevent recovery. And this is so where the negligence in' building a sewer

is that of the city itself, and plaintiff's health was' injured by its breaking. Shows v,

City of Dallas (Civ, App.) 172 S. W. 1137.

Art. 860. [444] [400] May establish pounds, etc.
Liability for Injury to animal running at large.-Where an ordinance prohibited the

running at large of horses, the owner of a horse killed by falling into a ditch in a

street opened by a gas company cannot recover where the animal was unattended, and
had escaped from the owner's inclosure. Dallas Gas Co. v. Wheat (Civ. App.) 160 S. W.
980.

In action for death of horse by falling into defendant's cistern, ordinance prohib
iting the running at large of live stock held complete defense, unless defendant was guilty
of gross negligence in permitting the cistern to remain open. Woodruff v. Deshazo
(Civ. App.) 181 S'. W. 250.

Art. 862. [461] [415] May regulate street railways.
Restoring street and grading or paving same.-Where the charter of a street rail

way company required it, at its own cost, to pave that portion of the street it occupied
in the same manner as the city might pave the remainder, the railway company is
entitled to reasonable notice of the contemplated improvement, and to either pave the
street itself, or itself to contract for the improvement of such street. Texas Bitulithic
Co. v. Abilene St. Ry, Co. (Clv. App.) 166 S. W. 433.

Street railroads, in constructing their tracks, must restore the street used to its
original condition so as to not unnecessarily impair its usefulness. Cleburne St. Ry. Co.
v. Dickey (Civ, App.) 168 S. W. 475.

Violation of ordf nance.e--Fafture of an interurban car to stop in front of a station
on its way to the rear to unload baggage and freight, in course of which it collided with
an automobile at a street crossing adjoining the station, was not a violation of an ordi
nance requiring cars to stop at stations, and was not negligence under the law. Tex·
as Traction Co. v. Wiley (Civ. App.) 164 S. W. 1028. .

The violation by a motorman of a speed ordinance for street cars was negligence per
se, subject to the limitation that, on discovery of the danger, the motorman was only
bound to use such care to stop his car as ordinarily prudent persons would have exer
ctsed in similar circumstances. Texas Traction Co. v. Scoggins (Civ, App.) 175 S. W.
1128.

Art. 863. [460] [414] May control, etc., the laying of railway
tracks, etc.

Regulation of railroads-Speed.-In an action .agalnst an electric railroad for in
juries in a collision with plaintiff's automobile at a street crossing, it was error to ad
mat a speed ordinance' relating to railway trains, such an ordinance having. no applica
tion to trains propelled by electricity. Texas Traction Co. v. Wiley (Civ. App.) 164 S.
W. 1028.
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__ Watchman at crossing;.-An ordinance requiring railroads to' keep a watchman

at each crossing "all during the day" held void as unreasonable on its face. City of

Waxahachie v. Missouri, K. & T. nv. Co. of Texas (Civ. App.) 183 S. W. 61.

Subways.-Where a city granted to a railway company certain permits upon condi
tion that, if accepted, it would construct subways, the construction of such subways
was not a purely public improvement in the sense that it did not enure to the: benefit of
the railway company. Galveston, H. & S. A. Ry. Co. v. Walker (Civ. App.) 163 S. W.
lOS8.

Art. 865. [418] [374] To provide city with water, etc.; water sys
tem not to be leased without vote, etc.

See notes under art. 1282, post.
Municipal plant-Rates, charges, and regulations.-A municipality which owns only

waterworks system in city for supplying inhabitants with water cannot adopt unrea

sonable regulations. City of Galveston v. Kenner (Civ. App.) 193 S. W. 208.

Regulation of munlcipaltty controlling only waterworks system which provided that
water could only be furnished on application of owner of buildings, and that only one

meter and service pipe should be .a.llowed to one building, held unreasonable and void,
and separate connections should be furnished several lessees of building. Id.

Franchise to water company-Rates and charges.-Where a waterworks franchise in
its list of maximum rates that might be charged included a provision "churches free,"
the company was obliged to furnish water to a church for the operation of a pipe or

gan. City of Memphis v. Browder (Civ. App.) 174 S. W. 982.
Where franchise for public water supply prescribed express definite flat rate and

definite rate for water measured through meter, which company was required to install
on request of a consumer, the company could not require the consumer to pay meter rent
in addition to the meter rate for water. Green v. San Antonio Water Supply Co. (Civ,
App.) 193 .S. W. 453.

Water company having franchise from city held not entitled to collect prescribed rate,
plus meter rent, in spite of special contract to that effect required by it as prerequisite
to furnishing. meter. Id.

Art. 866. [422] [378] May establish market house, etc.
Regulation of market.-That land was granted to a city to be used for a public trad

ing and market square open to the public generally did not deprive the city of its right
in the proper exercise of its police powers to regulate trading thereon. Bruce v. City of
Gainesville (Civ. App.) 183 S. W. 41.

.

An ordinance prohibiting the use of the public market square and streets and alleys
adjacent thereto to sell or display farm products, and exempting' therefrom those who
sold or displayed products grown on land owned or controlled 1>Y them, was not invalid
because of discrimination. Id.

.

An ordinance prohibiting nonproducers from selling and displaying products on the
public market square held not merely to confer a special privilege on producers, but to
give opportunity to buy fresh products. Id.

Art; 870. [430] [386]
their compensation, etc.

Regulation of hackmen, jitneys, etc.-Validity.-A 'city, having exclusive control over
its streets and the right to license and regulate business, may regulate jitney business
and require a bond to protect citizens. An ordinance regulating jitneys does not deny
due process of law because- it provides for forfeiture of rights for infractions of the ordi
nance. Such an ordinance, applying to all persons using streets of a city for vehicles
engaged in local passenger transportation, is not invalid as class legislation. Greene v.

City of San Antonio (Civ. App.) 178 S. W. 6.
Under Ft. Worth Charter an ordinance regulating automobiles carrying passengers

for hire, and requiring the operators of such machines to procure special licenses, as
well as to furnish indemnity bonds, is valid. Ex parte Sullivan (Cr. App.) 178 S. W. 537.

Provision of ordinance 'licensing and regulating motor busses, requiring an inspec
tion and a new certificate weekly, held not objectionable, as a municipal delegation of
police power intrusted to it by the state. Booth v. City of Dallas (Civ. App.) 179 S. W.
30l.

Provision of ordinance requiring licensed motor bus to run at least six hours a day,
and making it unlawful to operate it on any route not designated by its license certificate;
held not in derogation of the right to pursue any lawful occupation. Id.

City' of Dallas, under its charter, held to have the right to fix an annual license of
$75 for privilege of operating a motor bus over its streets. Id.

Ordinance imposing annual fee of $75 for' privilege of operating motor bus, in com
parison with ordinance licenSing and regulating rent cars, held not discriminatory, since
they were engaged in di.fferent classes of street traffic. Id.

A City, authorized to enact ordinance for ltcenstng and regulating motor busses, held
authorized to make an additional charge of $1 for a new certificate, for a change of route,
or for an increase in the seating capacity. Id.

Under Austin city charter, held, that the city could enact all reasonable ordinances
\ necessary to regulate the handling of automobiles, including jitneys, and the use of

street by persons operating them in the carriage of passengers for hire. Ex parte Bogle
(Cr. App.) 179 S. W. 1193.

A jitne¥ ordinance requiring an indemnity bond or filing of insurance policy as pre
requisite to a license held not objectionable as creating a liability against the licensee or
his bondsmen in favor of strangers to the licensee and licensor. Id.

� jitney owner who carnie only within the provisions of an ordinance prescribing a
$50 hcense fee held not entitled to complain of conditions prescribing $75 and $100 license
fees. Id.

May license, etc., hackmen, and prescribe
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An ordinance regulating the use of jitneys held not class legislation, in violation
of Const. art. 1, § 3, though it did not apply to the street car system and other automo
biles or vehicles carrying passengers for hire. Id.

Ordinance regulating jitneys or motor busses and their operation, and requiring a
bond conditioned for payment of damages for injuries or death, etc., held authorized by
the Ft. Worth charter. Auto Transit Co. v. City of Ft. Worth (Civ. App.) 182 S. W.
685.

Such ordinance held not invalid generally, or as violating Const. art. 1, § 17, as
to taking property without compensation nor is it invalid as giving monopoly to street
car company, taxicabs, and other rent vehicles, as violating Const. art. 1, § 19, in that
it deprives' citizens of property without due course of law or impairs obligations of con
tracts in violatton of Const. art. 1, § 16. Neither does it violate Const. art. 1, § 3, as
to grants of exclusive privileges. Id. .

Such ordinance held not invalid, though there was no similar provision as to taxi
cabs, rent cars, or individuals operating their own cars not for hire; and though oper
ators of jitneys or motor busses are not able to comply with ordinance and will be
required to abandon operation of their vehicles. Id.

That parties operating jitneys or motor busses will suffer a pecuniary injury from
the enforcement of an ordinance regulating such vehicles does not tend to establish the
invalidity of the ordinance. Id.

Art. 871. [428] [384] May license, etc., peddlers, theaters, etc.
Power to reglulate.-Persons have no vested rights to make a market of the streets

and public places of an incorporated town. Ex parte Bradshaw, 70 Tex. Cr. R. 166, 159
S. W. 259.

A city ordinance making it unlawful to use the streets or alleys embraced within the
fire limits of the city for the purpose of vending, displaying, or peddling goods, provided
the ordinance shall not apply to one who offers for sale any products raised upon prop
erty controlled by himself, is valid, and does not violate Const. art. 1, § 3, providing
that all free men have equal rights, and no man is entitled to exclusive privileges. Id.

Art. 87-3. [429] [385] May license, etc., circuses, etc.
Power to regulate public amusements.-Assuming that delegation of legislative au

thority is prerequisite to exercise by city councils of regulatory powers over public
amusements, there is sufficient delegation by arts. 873 and 874, relating' to power to li
cense. Xydias Amusement Co. v. City of Houston (Civ. App.) 185 S. W. 415.

Censorship over exhibitions.-Though the city council may regulate public amuse

ment only in the absence of legislative regulation, where the Legislature merely provides
the penalty for showing improper pictures, without provision as to censors, the city may
create a board of censors and require their permit to issue before exhibition. Xydias
Amusement Co. v. City of Houston (Civ. App.) 185 S. W. 415.

Moving picture exhibitions are subject to police surveillance and control. in the in
terest of public morals, and it is the right of the city of Houston, under its charter, sec

tions 2, 16, and under its police powers, to regulate, permit, or forbid such exhibitions,
and to appoint a board of censors. Id.

Permit.-'-The mere fact that an exhibitor of motion pictures has paid the state occu

pation tax for such exhibition does not relieve him from compliance with the city ordi
nance, requiring the securing of a permit as a prerequisite to the showing of pictures.
Xydias Amusement Co. v. City of Houston (Civ. App.) 185 s. W. 415.

Art. 874. [432] [388] May authorize proper officer to grant li
cense, etc.

See Xydias Amusement Co. v. City of Houston (Civ. App.) 185 s. W. 415; notes under
art. 873.

Art. 877. [415] [371] Power to appropriate money, etc.
Debts-What are.-If landowner's .petition against city presented only action on its

contract to pay him more per acre for land' purchased for reservoir, if another owner se

cured certain price or over in condemnation proceedings, sum sued for was "debt" within
Const. art. 11, §§ 5, 7. City of Ft. Worth v. Reynolds (Civ. App.) 190 s. W. 501.

Art. 879. [466] [420] To appropriate revenues and for what pur
poses; to issue bonds: etc.

Limitation of amount.-City's proposed issue of bonds to refund part of an original
issue still outstanding, which under Const. art. 8, § 9, as amended, then in force was
void to the extent of its excess over the limitation prescribed, held unauthorized. City
of Laredo v. Looney (Bup.) 185 s. W. 556. And see Cohen v. City of Houston (Clv.
App.) 176 s. W. 809.

Resolution of counclI.-McCarthy v. McElvaney (Civ. App.) 182 S. W. 1181.

Art. 884. [483] Interest and sinking fund tax to be levied, inter
est paid and bonds sold at not less than par.

Cited, Hunter v. Rice (Civ. App.) 1901 s. W. 840'.

Art. 884a. May appropriate net revenues of public utility systems
to payment of interest and principal of bonds issued therefor.-That the
city councilor board of aldermen or other governing body of any city or

town in this State, whether operating under special charter or under the
general law, may appropriate and apply at the end of each fiscal year so

j
much of the net revenues of its water works system or other public utili
ty system, service or enterprise as said governing body shall deem to the
best interest of said city or town, to the payment of the sinking fund and

162



Chap. 5) CITIES AND TOWNS Art, 904

interest due by said city or town, on the bonded indebtedness incurred
on account of said water works system or other public utility system,
service or enterprise, producing such revenues. [Act April 4, 1917, ch.
200, § 1.]

Explanatory.-This act supersedes Act March 30, 1917, ch, 147, its exact duplicate,
passed at the same session.

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 884b� Appropriation of such net revenues before levying taxes.
-That whenever said city council, board of aldermen or other governing
body of any city or town in this State, as described in Section one [art.
884a], shall desire to take advantage of the provisions of this Act, it shall
at the end of the fiscal year of said city or town, and before the passage
of any ordinance levying taxes for that year, appropriate and set aside
out of the net revenues of said waterworks system, or other public utility
system, service or enterprise, such sum or sums as such governing body
shall deem to the best interest of the city or town, for the. purpose of pay
ing the interest and sinking fund on the bonded indebtedness of such wa

ter works system, or other public utility system, service or enterprise
producing said revenues, which sum or sums so set aside and appropriat
ed shall be applied on said sinking fund and interest on said bonded in
debtedness and for no other purpose. [Id., § 2.]

Art. 884c. Where amount sufficient for purpose tax therefor not to be
levied.-That where the sum or sums so set aside and appropriated un

der the preceding sections shall be sufficient to pay in full the amounts
needed for such sinking fund and interest for the fiscal year in which said
revenues are produced, it shall not be thereafter necessary for the city
council to levy any tax for such sinking. fund or interest for which this
appropriation is made; but when said sum or sums so appropriated shall
not be sufficient to meet the required amounts for such sinking fund and
interest, then in such event the governing power of said city or town
shall include in the general tax ordinance for that year a tax sufficient to
meet the deficiency in such sinking fund and interest allowance for that
year, provided nothing' herein shall be construed to authorize said city or

town to exceed the authorized tax limit. [Id., § 3.]

CHAPTER FIVE

CORPORATION COURTS

Art.
903. Corporation court created.
904. .Jurisdiction.
905. .Judge or recorder elected or appoint-

Art.
ed, how; term; mayor ex officio
recorder when.

.

921. Appeals to what court; trial de novo;
appeals, how governed,

Article 903. Corporation 'court created.
Cited, J'arvis v. Taylor County (Civ. App.) 163 S. W. 334; Tippett v, State (Cr. App.)

189 S. W. 485.

Art. 904. Jurisdiction.
Cited, Hickman v. State (Cr. App.) 183 S. W. 1180.

Constitutionality.-Under Const, art. 5, § 1, as amended in 1891, Legislature held au
thorized to enact this article, establishing a corporation court with jurisdiction to try
offenses against state criminal law. State v. Travis County Court, 76 Tex. Cr. R. 147, 174
S. W. 365.

'

Under Const. art. 5, § 1, a corporation court created by Acts 26th Leg. c. 33, is a val
Id court with power to try offenses against city ordinances or state laws. Hickman v.
State (Cr. App.) 183 S. w,. 1180.

Jurisdiction-Criminal.-Prosecution held based on Pen. Code 19111, arts. 634, 639, de
fining vagrancy and the punishment therefor so as to be within the jurisdiction of the
corporation court under this article. State v. Travis County Court, 76 Tex. Cr. R. 147,
174 S. W. 365.
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Art. 90S. Judge or recorder elected or appointed; how; term, mayor
ex officio recorder, when.

.

Judge as peace officer.-Under Const. art. 5, § 12, and Pen. Code 1911, arts. 475, 476,
judge of city's corporation court, held a peace officer, authorized to carry pistoi when not
in actual discharge of duties. Tippett v. State (Cr. App.) 189 S. W. 485.

Art. 921. Appeals to' what courts ; trial de novo; appeals how gov
erned.

ConstitutionalitY.-Under Const. art. 5, §§ 16, 22, the Legislature has full authority
to confer on the county court jurisdiction to entertain appeals from corporation court.
Hickman v. State (Cr. App.) 183 s. W. 1180'.

Appellate jurisdictlon.-Under Gonst. art. 5, §§ 16, 22, Code Cr. Proc. 1911, art. 106, .

defining the appellate jurisdiction of the county court, and Rev. Civ. St. 1911, arts. 903-
922, establishing recorder's courts, an appeal does not lie from. the recorder'S court in a

case arising under an ordinance to the county court, but only in such cases as the re

corder's court had concurrent jurisdiction wtih a justice of the peace. Jarvis v. Taylor
County (Civ. App.) 163 S. W. 334.

Where the corporation court had jurisdiction to try an offense under the criminal
law of the state, the county court had jurisdiction on. appeal. State v. Travis County
Court, 76 Tex. Cr. R. 147, 174 S. W. 365.

Under Acts 26th Leg. c, 33, §§ 2, 16, and Code Cr. Proc. 1911, art. 101, a county court
has jurisdiction of 'an appeal from a conviction in the corporation court of violation of
city ordinances. Hickman v. State (Cr. App.) 183 s. W. 11801.

Appeal to Court of Criminai Appeals.-Where accused on appeal to the county court
from a conviction in the corporation court is deprived of the right to a trial de novo, he
may enforce such right by a further appeal to the Court of Criminal Appeals. Matula
·v. State,' 72 Tex. Cr. R. 189, 161 S. W. 965.

Under the statutes, one convicted in the recorder's court of violating an ordinance,
and on appeal to the county court again convicted, and fined $20, cannot appeal to
the Court of Criminal Appeals. Holman v. State, 166 S. W. 506, 73 Tex. Cr. R. 576.

CHAPTER SIX

1'AXATION
Art.

.

923. Ad valorem tax.
924. May levy and collect tax for improve

ments, buildings, etc.
925. May levy tax for interest and sinking

fund on certain bonds; for current
expenses, permanent improvements,
roads, schools; independent school
districts included; boundaries.

Art.
928. Occupation tax .

931. Power of city council to provide for
assessing, etc., taxes.

933. Occupation license 'to be suspended or

revoked, etc., when.
936. City council may provide for the ex

emption of property from taxation,
etc.

Article 923. [484] [42S] Ad valorem tax.
Cited, Williams v. Carroll (Clv. App.) 182 s. W. 2!)J.

Property taxable.-8ecurities in which insurance corporation's capital stock was in
vested d'tlposited with state treasurer, pursuant to Acts 30th Leg. c. 170, § 8, thereby giv
ing it. a better financial standing, held not employed by it in its business in Austin so

as to be taxable there, but their situs was in Austin, and they were taxable there under
Const. art. 8, § 11. GU'l.rantee Life Ins. Co. of Houston v. City of Austin (Civ. App.) 165
S. W. 53.'

Though telegraph company was authorized to place poles and wires in streets of city
which were post roads, under Act Congo July 24, 1866, held that municipality might impose
reasonable regulations upon such use of streets, and so could tax franchise, which tax'
would not be tax on privilege granted by United States. Western Union Telegraph Co.
·v. City of Houston (Civ. App.) 192 S. W. 577;

Illegal assessment by one city as precluding assessment at proper situs.-The illegal
assessment and voluntary payment, in the city where a corporation was domiciled, of a

tax on securities having 'a situs in another city was not a defense to the enforcement
of a tax thereon by the -crty where tb ey were situated. Guarantee Life Ins. Co. of
Houston V. City of Austin (Civ. App.) 165 S. W. 53.

'

Art. 924. [48S] May levy and collect tax for improvements, build
ings, etc.

Cited, Williams V. Carroll (Crv. App.y 182 S. W. 29.

Art. 92S. [486] [425c] May levy tax for interest and sinking fund
'on certain bonds; for current expenses, permanent improvements, roads,
schools; independent school districts included; boundaries.-The city
'or town councilor 'board of aldermen of any city or town or commission
of any city or town, in this State, incorporated under the general laws,
shall have the power, by ordinance, to levy and collect an annual ad
valorem tax sufficient to meet interest payments and to create a sinking
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fund on all indebtedness legally incurre1 prior to the adop�ion of the

constitutional amendment in 188�t' regardmg the. ower of a Cit or. town

to levy and collect taxes, etc., and: ay collec wen y- ve cents

on the one hundred dollar valuation of all property in such city or town

for current expenses, and may levy and collect an additional twenty
five. cents on the one hundred dollar valuation for the purpose of the

erection and equipment or the purchase of public buildings, water

works sewers and other permanent improvements, except building sites

...-iPd b�ildings for the�ublic fre� �cho0-!l, within th'e flmlts of such cht
or town, ana shaTITavepower, by orditlance, to levy and collect a tax

not to exceed fifteen cents on the one hundred dollar valuation of prop

erty for the construction and· improvement of the roads, bridges and

streets of such city or town within its limits, and shall have power, by
ordinance, to annually levy and collect such ad valorem tax for the sup

port and maintenance of public free schools and for the erection and

equipment of public free school buildings in the city or town, where
such city or town is a separate and independent school district, as the
electors of any such district may determine under the provisions of

Chapter 169, Acts of the Thirty-fifth Legislature [Arts. 2876-2880,
post]. Within the meaning of this Article shall be included all such

separate and independent school districts that the management and con

trol of the public free schools therein has been assumed or may hereaft
er be assumed by a city or town under the provisions of Chapter 17,
Title 48, Revised Civil Statutes of Texas, 1911, and amendments thereto;
the boundaries of such districts shall be coincident with the city or town,
as incorporated, in such cities and towns as have not extended their. lines
for school purposes only, and in such cities and towns as have extended
their lines or may hereafter extend their lines for school purposes only,
under the provisions of Article 2883, Revised Civil Statutes of Texas,
1911, the boundaries of such districts shall be coincident with the bound
aries of the city or town as extended for school purposes only, and all
such separate and independent districts shall be classified as municipal
districts .11 [Act Oct. 10, 1917, ch. 14, § 1.]._ •

.

.

Explanatory.-The act. amends art. 925, ch. 6, title 22, Rev. Civ. St. 1911.

Art. 928.' [490] [429]
.

Occupation tax.
Constitutlonality-Uniformity.-Under Const. art. 1, § 17, as to privileges, though a

telephone company pays a city for entering, a subsequent ordinance for an annual privi
lege fee does not impair obligation of contracts, 01' disturb vested rights. Southwestern
Telegraph & Telephone Co. v. City of Dallas (Civ. App.) 174 S. W. 636.

Const. art. 1, § 3, and Const. U. S. art. 14,
.

§ 1, held not violated by an ordinance for
annual payment on poles in streets, except street railroads and companies paying part
of receipts. Id.

Ordinance regulating jitneys or motor busses and imposing license fee held not to vio
late Const. art. 8, § 2, as to equality and uniformity of occupation taxes. Auto Transit
Co. v. City of F't, Worth (Civ.: App.) 182 S. W. 685 .

.
-- Discretionary power.-That an ordinance requiring procurement of a license as

a condition to the right to operate a jitney gave the city authorities discretionary power
to grant or refuse a license did not render it void. Ex parte Bogle (Cr. App.) 179 S. W.
1193.

.

-- Tax for revenue.-Under the charter of a city, a license fee imposed for the -use·
of streets by jitneys held not an occupation tax. Greene v. City of San Antonio (Giv.
App.) 178 S. W. 6.

Annual license fee for privilege of operating motor bus in streets of a city held a

charge based upon the cost of regulation, and not a tax. Booth v. City of Dallas (Civ.
App.) 179 S. W. 301.

An ordinance prescribing a license fee of $50 for each jitney - with a seating capacity
of five or less held not objectionable as a tax for revenue for' city purposes, instead of a

police regulation. Ex parte Bogle (Cr. App.) 179 S. W. 1193.
_ Pr-oper-ty or license tax;-A tax imposed upon value of franchise in public streets

and grounds of city in which telegraph company had placed its poles and wires must be
construed a property tax', and not a license tax upon right of company to do business in
city. Western Union Telegraph Co. v. City of Houston (Civ. App.) 192 S. W. F77.

Art. 931. [493] [432] Power of city council to provide for assess

ing, etc., taxes.
Correction of record of city council.-On direct raising of the issue of clerical mis

take, in a taxpayer's suit to enjoin collection of tax, on the ground that the levy was not
voted for by the proporttoni of aldermen required by this article, all the parties being
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before the court, correction of the record' of the city council, in accordance with the evi
dence, to show enough voted, may be directed. Graves v. M. Griffin O'Neil & Sons (Civ.
App.) 189 S. W. 778.

'

Art. 933. [554] [483] Occupation license to be suspended or re

voked, etc., when.
Cited, Xydias Amusement Co. v. City of Houston (Civ. App.) 185 S. W.· 415.

Art. 936. [497] [436] City council may provide for the exemption
of property from taxation, etc.

Necessity of ordinance.-The deliberate omission of certain property from taxation by
a city and its taxing officers held the same in legal effect as if done under an ordinance.
City of Houston v. Baker (Civ. App.) 178 S. W. 820.

CHAPTER SEVEN

ASSESSMENT AND COLLECTION OF TAXES

Art. Art.
945. Board of equalization, how consti- 947. Value of property, how fixed.

tuted.

Article 945. [505] Appointment and duties of board of equaliza
tion.

I ndependerit school district._':'Under arts. 945, 947, 965, 2853, 2862, an independent
school district whose taxes are collected by county officials need not have any board of

equalization. Miller v. Vance (Sup.) 180 S. W. 739, reversing judgment (Civ. App.) Vance
v. Miller, 170 S. W. 838.

Art. 947. [507] Shall value property.
See Miller v. Vance (Sup.) 180 S. W. 739, reversing judgment (Civ. App.) Vance v.

Miller! 170 S. W. 838; note under art. 945.

CHAPTER EIGHT

FIRE DEPARTMENT

Art.
965. City council may regulate and con

trol the erection of wooden build
ings.

978a. Number of days of service per week.
978b. Same; designation of' day of rest.

Art.
978c. Members of fire department to receive

annual vacation.
978d. Same; designation of vacation days.
978e. Hours of service act not affected.

Article 965. [523] [4531 City council may regulate and control
the erection, etc., of wooden buildings.

See Miller v. Vance (Sup.) 180 s. W. 739, reversing judgment (Civ. App.) Vance v.

Miller, 170 S; W. 838; note under art. 945.
Fire limit.s-Regulations as to buildings.-Under Rev. Civ. St. 19i1, arts. 844, 856, and

965, a city council by resolution held authorized to require the removal of a dilapidated
wooden building located within the fire limits, where it was likely to fall and endanger
human life or to burn. .Howell v. City of Sweetwater (Civ, App.) 161 S. W. 948.

A city having properly condemned a wooden building within the fire limits, and the
owner having refused to remove the same, the city could enjoin the construction of im
provements, and compel the removal of the building as a nuisance. Id.

Evidence held insufficient to show that fire ordinance prohibiting repair's or erection
of buildings of inflammable material within certain areas of city was unreasonable. Mun
ger Oil & Cotton Co. v. City of Groesbeck (Civ. App.) 194 S. W. 1121.

Art. 978a. Number of days of service per week.-No member of any
paid fire department in any city containing twenty-five thousand inhabit
ants or more, according to the last United States census, shall be requir
ed to be on duty for more than six days in anyone week, except in cases

of emergency. [Act May 29, 1915, 1st C. S., ch. 9" § 1.]
Took effect 90 days after May 28, 1915, date of adjournment.

Art. 978b. Same; designation of day of rest.-The city official hav
ing supervision of the fire department shall designate the day of the week
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upon which each member of such department shall not be required to be
on duty. [Jd., § 2.] .

Sec. 3 makes it an offense to violate the provisions of the act. See Vernon's Pen.
Code 1916, art. 1451g.

Art. 978c. Members of fire department to receive annual vacation.
-Each member of any paid fire department in any city containing more

than 30,000 inhabitants, according to the last United States census, shall
be allowed fifteen days vacation in each year, with pay, not more than
fourteen men to be on vacation at the same time. [Act April 2, 1917, ch.
185, § 1; Act May 17, 1917, 1st C. S., ch. 14, § 1.]

Sec. 5 repeals ch. 185, Acts Regular Session 35th Legislature. Took effect 90 days
after May 17, 1917, date of adjournment.

Art. 978d. Same; designation of vacation days-=-The city official
having supervision of the fire department shall designate days upon
which each member of such department shall be allowed to be on vaca

tion. [Act April 2, 1917, ch. 185, § 2; Act May 17, 1917, 1st C. S., ch. 14,
§ 2.]

Art. 978e. Hours of service act not affected.-Nothing in this Act
shall be construed to affect Chapter 9, page 22 [Arts. 978a, 978b, ante],
Acts of first called session of the Thirty-fourth Legislature. [Act April
2,1917, ch. 185, § 3; Act May 17, 1917, 1st C. S., ch. 14, § 3.]

Sec. 4, imposing a criminal penalty, is set forth post, as art. 1451gg, Penal Code.

CHAPTER NINE

SANITARY DEPARTMENT

Art.
984. Cities of 35,000 inhabitants may

cleanse city, abate unhealthful
places, etc.; may pass ordinances,
impose fines, etc.; notice to own

ers of property; city 'may do work
and assess cost against property;
lien; enforcement.

Art.
986. Cities to regulate sewer, eto., connec

tions, draining, plumbing.
987. Examining and supervising board of

plumbers.
988. Composition of board.
997. No license until examination passed.
998. Every plumbing firm to have one

member a practical plumber.

Article 984. [542] [472] Cities of 35000 inhabitants may cleanse
city, abate unhealthful places, etc.; may pass ordinances, impose fines,
etc.; notice to owners of property; city may do work and assess cost

against property; lien; enforcement.-In cities of 35000 population, or

over, the city or town council, city commissioners, or other governing
body of a city or town whether acting under a special charter or incor
porated under the general laws of the state, shall have power to require
the filling up, drainage and regulating of any lot or lots, grounds or

yards, or any other places in the city or town which shall be unwhole
some, or have stagnant water therein, or from any other cause be in such
condition as to be liable to produce disease; also to cause all premises to
be inspected and to impose fines on the owners of houses under which
stagnant water may be found, or upon whose premises such stagnant
water may be found, and to pass such ordinances as they may deem nec

essary for the purposes aforesaid and for making, filling up, altering or

repairing of all sinks, and privies, and directing the mode and material
for constructing them, in future, and for cleansing and disinfecting the
same; and for cleansing of any house, building, establishment, lot, yard
0: ground from filth, carrion or impure or unwholesome matter of any
kmd; also to require the owner of any lot or lots within such city or
town to keep the same free from weeds, rubbish, brush and any and all
othe� objectionables, unsightly or unsanitary' matter of whatever nature,
and in the event such owner fails or refuses so to do, within ten days
after notice in writing, or by letter addressed to such owner at his post-
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office address, or by publication as many as two times within ten con

secutive days, if personal service may not be had as aforesaid, or the
owner's address be not known, such city or town may do such work or

may cause the same to be done and pay therefor and' charge the expenses
incurred in doing or having such work done or improvements made to
the owner of such property, as herein provided; and to punish any own

er or occupant violating the provisions of any ordinance so passed, as

aforesaid; and the city or town council, city commissioners, or other
governing body of such town or city; shall also in addition to the fore .,

going remedy; have the power to cause any of the improvements above
mentioned to be done at the expense of the city or town, on account of
the owners, and cause the expense thereof to be assessed on the real es

tate, or lot or lots upon which such expense is incurred; and, on filing
with the county clerk of the county in which the city or town is situated
a statement by the mayor or city health officer of such city or town of
such expenses, such city or town shall have a privileged lien thereon,
second only to tax liens and liens for street improvements to secure the
expenditures so made, and ten per cent interest on the amount from the
date of such payment. For any such expenditures, and interest, as afore
said, suit may be instituted and recovery and foreclosure had in the name

of the corporation, in any court having jurisdiction; and the statement
so made, as aforesaid, or a certified copy thereof, shall be prima facie
proof of. the amount expended in any such work or improvements. [Acts
1909, p. 340, § 124; Act April 2, 1917, ch. 184, § 1.]

Explanatory.-Sec. 2 repeals all laws in conflict. The act amends art. 984, Rev. Civ.
St. ,1911. Took effect 90 days after March 21, 1917, date of adjournment.

Regulating business of scavengers.-In dealings with matters necessary to the pres
ervation of the public health, such as the cleaning of privies, etc., the city council can

prescribe regulations, and make it the duty of some officer or agent to see that they are

complied with, and can also prevent others from engaging in that occupation as a means

of livelihood. Ex parte Loudon, 73 Tex. Cr. R. 208, 163 S. W. 968.

Art. 986. Cities to regulate sewer, etc., connections, draining,
plumbing.

Application of statute to speclal charter cities.-Arts. 986�998, requiring all cities "or
ganized under the general laws * * * or by special act," having underground sewers,
to. regulate house draining and plumbing and create an examining and supervising board
of plumbers, etc., were intended to and do apply to the city of Dallas, though organized
under special charter, especially in view of Dallas Charter, art. 2, § 2. The city of Dallas
is not exempted from such laws, because Dallas Charter, art. 14, § 29, gives the city the
exclusive right to control such matters, as such provision in effect confers upon the city
the right to suspend the state laws, which authority cannot be conferred. Davis v. Hol
land (Civ. App.) 168 S. W.. 11.

Violation of ordinance.-Where it was not shown that the town had underground sew
ers or cesspools, and it appeared that it had no plumbing examiners' board, and refused
to provide for such examinations, one conducting a plumbing business there could not be
convicted of doing so without a license under arts. 986, 987, 988. Brown v. State, 167 S.
W. 348, 74 Tex. Cr. R. 108.

To constitute a violation of an ordinance punishing refusal to pay a sanitary closet
tax, demand for payment must be made. Christman v. State, 76 Tex. Cr. R. 261, 174 S.
W.342.

Art. 987. Examining and supervising board of plumbers.
See Brown v. State, 167 S. W. 348, 74 Tex. Cr. R. 108; note under art. 986.

Art. 988. Composition of board.
See Brown v, State, 167 S. W. 348, 74 Tex. Cr. R. 108; note under art. 986.

Art. 997. No license until examination passed.
Constltutionality.-The general laws' regarding house draining and' plumbing (arts.

986-998) violate Const. art. 1, § 3, declaring that no man or set of men is entitled to ex
elusive privileges, because articles 997 and 998 permit a firm of plumbers to practice their
trade if only one member has passed the examination, though another has failed, while
all not members of such a firm are required to pass the examlnatton, Davis v. Holland
(Civ. App.) 168 S. W. 11.

Art. 998. Every plumbing firm to have one member a practical
plumber.

See Davis v. Holland (Civ. App.) 168 S. W. 11; notes under arts. 986, 997.

168



Chap. 10) CITIES AND TOWNS Art. 1003

CHAPTER TEN.

STREETS AND ALLEYS
Art.

999. Power of city council to have streets,
etc., graded, etc.

1003. Condemnation of property.

Art.
1005. Rules for condemning property for

railways followed.

Article 999. [544] [474] Power of city council to have streets, etc.,
graded, etc.

3. Assessments-Constltutionallty.-An assessment of benefits for a local improve
ment is not a tax, within the Constitution. Eubank v. City of Ft. Worth (Civ, App.) 173
S. W. 1003.

The power of the Legislature over assessments for local improvements is absolute, in
the absence of any constitutional restriction." Id.

'

By Houston City Charter, art. 4a, defining improvements, section 5, providing for a

petition for improvements, section 7, providing for a hearing, and section 8, providing
that within ten days after the close of such hearing a contest may be instituted by any

person, due process of law Is provided. Jones v. City of Houston (Civ. App.) 188 S. W.
688.

8. Liability of city for injury to property.-Where city was expressly authorized by
statute and by its charter to improve an alley by filling it so as to prevent water stand
ing therein, it was its duty to do so, if the public health demanded it. Bowers v. Machir
(Civ. App.) 191 S. W. 758.

'

10. Liability for defective streets-"Streets" as to which liable.-A municipality is
not bound by a common-law dedication of a street by the owner so as to impose the obli
gation of caring for it, unless it accepts the dedication. Poindexter v. Schaffner (Civ.
App.) 162 S. W. 22.

15. -- Notice of defect or obstruction.-Where a city itself directed the digging of
a ditch across a sidewalk, and at the time of an accident it was in practically the same

condition as when it was opened, the city could not claim ignorance of the defect. City
of Henderson v. Fields (Civ. App.) 194 S. W. 1003.

Testimony that streets were among those most traveled and intersected a block from
the public square held to warrant finding of notice of defect at such intersection. Id.

18. -- Contributory negligence of person injured.�Tes.timony held not to show
conclusively that plaintiff! knew she could have procured a light or assistance to cross

a ditch across sidewalk into which she fell. City of Henderson v. Fields (Civ. App.) 194
S. W. 1003.

It was not contributory negligence as a matter of law for plaintiff to attempt to cross

a ditch which crossed the sidewalk, in the dark, though she knew of the existence of the
ditch. Id.

21. -- Sufficiency of evidence.-In action for injuries caused by falling into ditch
across sidewalk, evidence held to warrant finding that city, though only incorporated in
1911, did not lack funds to place crossing in safe condition. City of Henderson v. Fields
(Civ. App.) 194 S. W. 1003.

Art. 1003. [548] Condemnation of property.
See arts. 768a-768c.
In general.-Private property cannot be taken without allowing the owner his day in

court. Ray v. City of Belson (Civ. App.) 162 S. W. 1015.
Power of eminent domain in general.-There is no law which authorizes a judgment

in a city's proceeding to condemn land for a reservoir site limiting its effect and use to
any specified number of years, after which the use would be abandoned, and the land
revert to the former owners. City of Ft. Worth v. Morgan (Civ. App.) 168 S. W. 976.

Water rights can be condemned for public ways as can any right connected with land.
Gibson v. Carroll (Civ. App.) 180 S. W. 630.

Compensation-Necessity.-Where complainants' lots abutted on a street, a portion
of which, where it crossed certain railroad tracks, was closed by the city, impairing ac
cess to the lots and egress therefrom, such impairment constituted "damage" within the
meaning of the Constitution. City of Texarkana v. Lawson (Civ, App.) 168 S. W. 867.

The Closing of a street by a city is not a "taking" of property of an abutting owner
within Const. art. 1, § 17, providing that no person's property shall be taken, etc., for any
public use without adequate compensation being made. Stevens v. City of Dublin (Civ.
App.) 169 S. W. 188.

Private lands cannot be taken from owner by a city for public use as a reservoir by
an exercise of the right of eminent domain without paying therefor at time of taking.
City of Ft. Worth v. Reynolds (Civ. App.) 190 S. W. 501.

'

.

The constitutional denial of any legislative power to take proper-ty for public benefit
WIthout compensation therefor applies with special force when the taking is for the sole
purpose of donating it to a few indtvlduals. Bowers v. Machir (Civ. App.) 191" S. W. 758.

A city's neglect of its statutory and charter duties to fill in an alley to prevent water
from standing therein, if the public health demanded it, would not furnish a lawful ex
cuse for .depriving a lot owner of his special interest in abutting alley, acquired by pur
chase, WIthout compensating him therefor. Id .

. Th� construction by a city of an open drainage ditch along one side of a street of
WhICh It owns the fee is not a "taking" of the property of abutting ,owners within Const.
art. 1, § 17. City Com'rs of Port Arthur v. Fant (Civ. App.) 193 S. W. 334.

-."_ "Measure.-Under the charter of a city empowering it to condemn land for res
ervorr purposes according to the general law, and art. 6519, the market value _in the mar-
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ket in which it is located was the proper measure of compensation. . City of Ft. Worth
v. Morgan (Civ. App.) 168 S. W. 976.

In case of injury by appropriation of lands, the measure of the landowner's damages
is -the dimlnutton of its market value for any lawful purpose to which he might have
elected to put it and to which it might be put at the time of the injury or appropriation.
City of Ft. Worth v. Burton (Civ. App.) 193 S. W. 228.

Evidence.-In condemnation proceedings, where, upon the issue of damages, the
owner had testified as to the quality and character of the land condemned and given his
opinion of its value, the jury could properly consider the fact of plaintiff's long residence
upon the land as bearing upon the weight of the testimony. City of Ft. Worth v. Char
bonneau (Civ. App.) 166 S. W. 387.

In condemnation proceedings, upon the issue of the value and character of the prop
erty condemned, the jury could properly consider the fact that the owner had raised his
family upon the land as showing its adaptability to homestead uses. Id.

Notice of claim.-Under Const. art. 1, § 17, where private property has been
damaged by a city's negligence in building an insufficient sewer, the charter require
ments of notice of defects and of claim for damages are not applicable to prevent recov

ery. Shows v. City of Dallas (Civ. App.) 172 S. W. 1137.

Art. 1005.
lowed.

Cited, City of Ft. Worth v. Charbonneau (Civ. App.) 166 S. W. 387; City of Ft. Worth
v. Morgan (Civ. App.) 168 S. W. 976.

[549] Rules for condemning property for railroads fol-

DECISIONS RELATING TO SUBJECT IN GENERAL

Establishment of streets by prescription.-See notes under art. 6859.
Abandonment of street.-Vacation of streets, see art. 854 and notes.
While the rights of the public in a street may be lost by abandonment, mere nonuser

by the public or delay in, opening or improving it, or permitting a railroad to occupy a

part thereof, will not ordinarily show abandonment. Holt v. Texas Midland R. R. (Civ.
App.) 160 S. W. 327.

Title and rights of abutting owners.-Even though the abutting owner owns the fee
of the street, the city is entitled to remove soil or gravel therefrom when necessary to

properly grade it, and to use the gravel or soil in improving the streets in another local

ity. City of La Grange v. Brown (Civ. App.) 161 S. W. 8.
The owner of property abutting on a street owns the fee to the center thereof, un

less the grant otherwise provides. Roaring Springs Townsite Co. v . Paducah Telephone
Co. (Civ. App.) 164 S. W. 50.

One acquiring the fee in a street may not obstruct it so as to interfere with its use

by abutting owners. Spencer .v, Levy (Civ.' App.) 173 S. W. 550.
Where plaintiff bought certain real property with reference to a map showing that

it abutted on certain streets, he acquired a property interest in the street, and was enti
tled to use it free from obstructions whether opened or not. Id.

Right to the unobstructed use of streets is appurtenant to the right of possession
rather than to title in fee to adjoining property. Id.

Where heirs received in partition lots abutting on unplatted street, which was after
wards abandoned, fee in street did not revert to them in common. Amerman v. Missouri,
K. & T. Ry. Co. of Texas (Civ. App.) 182 S. W. 54.

,

The construction by a city of an open drainage ditch along one side of a street of
which it owns the fee is not a "taking" of the property of abutting owners within Const.
art. 1, § 17. City Com'rs of Port Arthur v. Fant (Civ. App.) 193 S. W. 334.

Remedies as to obstructions.-Independent of the question of nuisance, an own

er of property abutting on a street is entitled to sue to compel the removal of an obstruc
tion constructed under purported municipal authority, though it may not have depreci
ated the value of his property, or injured him by way of discomfort, inconvenience, or

annoyance. Galveston Commercial Ass'n v. Ort (Clv. App.) 165 S. W. 907.
One whose property did not abut on a street partially obstructed by a baseball park

fence, in the absence of proof that his property had been depreciated in value thereby,
or that he had suffered annoyance different in kind from the community in general, could
not maintain a suit to compel the removal of the fence. Id.

Where a city, without authority, permitted the obstruction of certain streets by the
construction of a baseball park, an abutting owner was entitled to enjoin the obstruc
tion, and was not Iirnited to an action for damages. Id.

Where, in an action to restrain the obstruction of a street, the title to plaintiff's
abutting property was not in issue, evidence of his deed, proof of prior possession, and
recognition of his title by defendant, in the absence of rebutting evidence, was sufficient
to show his capacity to sue. Id.

Liability of persons other than city for defects in streets.-To leave a wagon loaded
with bricks in a public street by night without placing red lights thereon, as required
by city ordinance, was gross negligence of defendants. Keevil v. Ponsford (Civ. App.) 173
S. W. 518.

'

Where a property owner is negligent in failing to maintain a coalhole properly, he
must be presumed to have anticipated any injuries to pedestrians, such as broken limbs,
caused by falling into the hole. Young Men's Christian Ass'n v. Jasse (Civ. App.) 183 S.
W.867.

.

Where a property owner maintains a coalhole in the sidewalk, and he instructed one

delivering coal to replace the cover, failure of the latter to do so renders him liable to
the property owner for the amount recovered from the owner .by one injured thereby. Id.

Evidence held to sustain finding that cotton gin was not so constructed and oper
ated as to escape of steam from the exhaust pipe, as a person of ordinary prudence would
have constructed it, so as to render the owner liable for injuries when a horse became
frightened by the exhaust. Scott v. Shine (Civ. App.) 194 S. W. 964.
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Evidence held to sustain finding that a person of ordinary prudence would haye an

ticipated that the exhaust from a gin woul<: have frightened a h�rs� under the Circum

stances under which plaintiff's horse was frIghtened and she was Injured. Id.

See Schumm v. Anderson (Civ. App.) 172 S. W. 1121.

Negligence in use of street.-Operation of motor vehicles, see art. 7012� e� seq.

In an action for injuries caused by the pole of defendant's wagon coming m conta�t
with plaintiff's leg while plaintiff was on horseback, evidence held not to show negli
gence by defendant's driver. Riegler Ice Cream Co. v. Thomas (Civ. App.) 165 S. W. 3.

__ Contributory negligence.-In an action for injuries by the pole of defendant's

wagon coming in contact with plaintiff's leg while he was on horseback, evidence held to

show that plaintiff was guilty of contributory negligence. Riegler Ice Cream Co. v. Thom

as (Civ. App.) 165 S. W. 3. See Schumm v. Anderson (Civ. App.) 172 S. W. 1121.

CHAPTER ELEVEN

STREET IMPROVEMENTS

Art.
1006.

1008.

Powers acquired by accepting bene
fits of this chapter, and by whom.

Governing body to order improve
ment of highways, "'l3tc.

Cost how assessed; certificates;
costs; attorneys' fees; liens.

No lien on exempt property; owner

personally liable, etc.

Art.
1013.

1011.

1012.

1015.

1016.

Notice and hearing before assess

ment, etc.; no assessment in ex

cess of benefit.
Suit to set aside or correct assess

ment.
Referendum on adoption of provi

sions of this chapter; ordinances
to carry out same.

Article 1006. Powers acquired by accepting benefits of this chapter,
and by whom.

Cited, Texas Bitulithic Co. v. Abilene St. Ry. Co; (Civ. App.) 166 S. W. 433; Riley v.

Town of Trenton (Giv. App.) 184 S. W. 344.
Submission to popular vote of question of adoption of law.-Acts 31st Leg. (2d Called

Sess.) c. 14, relative to the improvement of streets, alleys, etc., was in full force after
tho adoption of the Revised Statutes, and the submission of the question of adopting its
provisions was properly had under section 11 thereof instead of under articles 1006-1017
of the Revised Statutes, especially in view of section 16 of the final title of the Revised
Statutes. Lindsey v. City of Nacogdoches (Civ. App.) 169 S. W. 1126.

Due process of law.-Houston City Charter, art. 4a, defining improvements, section 6,
providing' for a petition for improvements, section 7, providing for a hearing, and section
8, providing that within ten .days after the close of such hearing a contest may be insti
tuted, by any person, due process of law is provided, and one who fails to sue within ten
days cannot avoid the assessment. Jones v. City of Houston (Civ. App.) 188 S. W. 688.

Art. 1008. Governing body to order improvement of highways, etc.
Ordinance or resolution for improvement.-Under Loc. & Sp. Acts 31st Leg. c. 31,

subc. 12, §§ 5, 8, 10, the determination by the commission of the public necessity of an

improvement is not conclusive as to its necessity and benefit to an objecting. property
owner. Rudolph S. Blome Co. v. Herd (Civ. App.) 185 S. W. 53.

Necessity of SUbmission to competition.-Under city charter and general improvement
ordinance, upon abandonment of street improvement contract, city held entitled to com

plete the contract without again advertising for bids. City of Paris v. Bray (Sup.) 175 S.
W. 432, reversing judgment (Civ. App.) 142 S. W. 927.

Acceptance of work.-Evidence held sufficient to warrant an inference of fraud in the
acceptance of street paving. Rudolph S. Blome Co. v. Herd (Civ. App.) 185 S. W. 53.

A fraudulent acceptance of street paving substantially different from that contracted
for is not conclusive against a property owner. rd.

.

Completion of work by surety of contractor.-Defendant city and' persons furnishing
material for use on a public work held not liable to plaintiff, which, in contracting to
complete the work on default of the original contractor, for whom it was surety, had
assumed all liability for such material. General Bonding & Casualty Ins. Co. v. City of
Dallas (Civ. App.) 175 S. W. 1098.

Art. 1011. Cost, how assessed; certificates; costs; attorney's fees;
liens.

Attorney's fees.-Acts 33d Leg. c. 147, § 6, and this article, did not apply to an im
provement assessment made by city under its charter pursuant to Acts 33d Leg. c. 147,
and hence did not authorize city to impose attorney's fees. Gallahar v. Whitley (Civ.
App.) 190 S. W. 757.

Assignment of certificate.-If assignment of improvement certificate was subsequent
to filing suit thereon, assignor could prosecute suit for benefit of assignee, and assignee
would not be a necessary party. Kernagan v. City of Ft. Worth (Civ. App.) 194 S. W.
626.

Art. 1012. No lien on exempt property; owner personally liable, etc.
Personal liabillty.-An assessment of benefits for a local improvement may be made

a personal liability against the owner and collectible out of his property generally. Eu
bank v. City of Ft. Worth (Civ. App.) 173 S. W. 1003.
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Art. 1013. Notice and hearing before assessment, etc.; no assess

ment in excess of benefit.
Benefit to property.-wc. & Sp. ActaSf.st Leg. c. 31, subc. 12, § 7, forbidding assess

ments in excess of the proposed benefits, is but a declaration of existing law, since as

sessments in excess of the special benefits is taking property without due process of law,
contrary to Const. §§ 17, 19, and Const. U. S. Amend. 14, § 1. Rudolph S. Blome Co. v.
Herd (Civ. App.) 185 S. W. 53.

Evidence that the improvement as contemplated or as laid did not benefit the prop
erty held admissible to answer the city's evidence, and sufficient to support findings of
the court that property against which special assessments for paving were levied was
not benefited and that the paving was unnecessary. Id.

Notice-Necessity.-A paving assessment against the property of a street railway
company, made under this article, without any notice or opportunity for hearing to the
company, on the question of the amount of the assessment or benefits is, despite Const.
art. 1, § 17, void, as working a deprivation of property without due process, contrary to
Const. art. 1, § 19, and U. S. Const. Amend. 14. Texas Bitulithic Co. v. Abilene St. Ry,
Co. (Civ. App.) 166 S: W. 433.

An assessment of property for a street improvement can in no case be made without
proper notice of the contemplated assessment to the owner and an opportunity given him'
to resist it for any legal cause. Gallaliar v. Whitley (Civ. App.) 190 s. W. 757.

Hearing.-The provision of this article that no assessment for the improvement of
streets shall be made against any property abutting until a fair hearing shall have first
been given does not apply to the property of street railroads, although the provision that
the governing body of the city shall by ordinance adopt regulations for hearings and no

tice is applicable. Texas Bitulithic Co. v. Abilene St. Ry. Co. (Civ. App.) 166 s. W. 433.
A city cannot by proceeding with paving and accepting it, and bringing an action for

the assessment, deprive a property owner of his r-ight to question the necessity and
benefit of the paving by proceedings under Loc. & Sp. Acts 31st Leg. c. 31, sube. 12, §§
8, 10. Rudolph S. Blome Go. v. Herd (Clv. App.) 185 S. W. 53.

Art. 1015. Suit to set aside' or correct assessment.
Premature suit on Improvement certificate.-That suit upon an improvement certifi

cate' was brought within the ten days in which, under charter, defendant might have in
stituted suit to set assessment aside, was immaterial, where it did not appear how the
suit prevented such suit by defendant, or that defendant could have successfully main-
tained such suit. Gallahar v. Whitley (Civ. App.) 190 S. W. 757.

'

Art. 1016. Referendum on adoption of provisions of this chapter;
ordinances to carry out same.

Constitutionality.-This article is not a delegation of legislative power, or a violation
of Const. art. 11, § 4, requiring a general law for incorporation' of a city any more than
is article 1034 requiring an election for incorporation, nor is it a violation of Const. art.
11, § 4, requir-ing a general law for incorporation of a city. Riley v. Town of Trenton
(Civ. App.) 184 s. W. 344. '

Law under which submission is to be had.-Aets 31st Leg. {2d Cailed Sess.) c. 14,
relative to the improvement of streets, alleys, etc., was in full force after the adoption
of the Revised, Statutes, and the submission of the question of adopting its provisions
was properly had under section 11 thereof instead of under articles 1006-1017 of the Re
vised Statutes, especially in view of section 16 of the final title of the Revised Statutes.
Lindsey v. City of Nacogdoches (Civ, App.) 169 S. W. 1126.

Petition for election.-This article does not make a petition by the electors a prereq
uisite to the calling of an election to make the provisions of the chapter applicable to the
city. Riley v. Town of Trenton (Civ. App.) 184 s. W. 344.

CHAPTER ELEVEN A

PARKS

Art.
1017%. Levy of tax for parks.
1017%a. Number and location.
1017%b. Control; maintenance tax.

Art.
1017%c. Improvement Of parks.
1017%d. Use and management.

Article 1017%. Levy of tax for parks.--That the City Council,
Board of Commissioners or City Manager of any incorporated city in
this State is hereby authorized to levy and collect a tax not to exceed
five cents on each $100.00 of assessed valuation of the city for the pur
chase and improvement of lands for use as City Parks. [Act March 15,
1917, ch. 79, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 1017%a. Number and location.-The city parks provided for in
this Act shall not exceed two in number for each two thousand inhabit
ants; and it is further provided, that where the city council, Board of
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Commissioners or City Manager desires to establish more than one of
such city parks it shall be their duty to locate such parks in widely sepa
rated portions of the city so as to place them as near as practicable with
in the convenient reach of all the citizens of the city. [Id., § 2.]

Art. 1017%b. Control; maintenance tax.-Said City Council, Board
of Commissioners or City Manager shall have full power and control
over any and all city parks as provided for in this Act, and they shall
have the right to levy and collect an annual tax sufficient in their judg
ment to properly maintain such parks, not to exceed five cents on each
one hundred dollars of assessed valuation of the city. [Id., § 3.]. '

Art. 1017%c., Improvement of parks.-The improvement of lands
for use as City Parks, as provided for in Section 1 of this Act [Art.
1017Y2J authorizes the City Council, Board of Commissioners or City
Manager to build and construct pavilions and such other buildings as

they may deem necessary, to layout and open driveways and walks, to

pave the same or any part thereof, in such manner and of such material
as said City Council, Board of Commissioners or City Manager may
deem advisable; to set out trees and shrubbery, construct ditches or

lakes, and to make such other improvements as they may deem proper
and necessary. [Id., § 4.]

,

Art. 1017%d. Use and management.c-City parks established under
the provisions of this Act shall remain open for the free use of the pub
lic under such reasonable rules and regulations as the City Council,
Board of Commissioners or City Manager may prescribe. But no per-

,

son, firm or association of persons shall have the right to offer for sale
or barter, exhibiting anything or conduct any place of amusement where
a fee is charged within said parks without first .obtaining the consent of
the City Council, Board of Commissioners or City Manager or its duly
authorized agent or agents, paying for such privilege or concession such
sum as may be agreed upon by the person, firm or association of persons
and the City Council, Board of Commissioners 'or City Manager, or its
duly authorized agent or agents; and provided further, that all revenues

derived from the sale' of such rights, privileges or concessions shall go
into a fund for the maintenance of said parks. [Id., § 5.]

CHAPTER TWELVE

PUBLIC UTILITY CORPORATIONS, RATES AND CHARGES
REGULATION BY COUNCIL, ETC.

Art.
1018. City council may regulate rates.

Art.
1024a. Sale or lease of franchise.

Article 1018. City council may regulate rates.
Cited, Ingraham v. City of Nacogdoches (Civ. App.) 169 S. W. 1134.
Delegation of power.-Power to prescribe rates 'to be paid-to water company enjoying

franchise to use streets furnishing water is governmental, and can be exercised only by
the body to whom it is intrusted, and is nondelegable. Green v. San Antonio Water Sup-
ply Co. (Civ. App.) 193 S. W. 453.

.

Governmental power to regulate rates for water is inherent in state, and becallse
the;e is no constitutional inhibition, the Degislature can delegate it to la municipality,
which must exercise it as required by the charter. Id. '

.

Art. 1024a. Sale or lease' of franchise.-Any individual, association,
or corporation now or hereafter organized under the laws of this state, in- .

c1u�mg any n:unicipal corporation of this state, engaged in manufac
tunng, producing, supplying or selling electricity, natural or artificial
g�s, .steam, or water, or owning or operating any street railway system
within ;"1Y incorp.orated city, town or village within this state, where
the rates charged for such service are subject to regulation under the
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authority of the laws of this state, may, by a majority vote of the quali
fied voters at an election held for that purpose, of said city, town or vil
lage, first obtained, lease, sell or otherwise dispose of its entire plant or

business or any part thereof, to any other individual, association or cor

poration which, at the time of said sale, lease or other. disposition of said
plant or business, or any part thereof, is doing, or has authority to do, a

like business in said incorporated city, town or village; provided, how
ever, that nothing herein contained shall be construed to permit any cor

poration to engage in any kind of business not authorized by its charter.
[Act March 22,1915, ch. 79, § 1.]

Took effect 90 days after March 20, 1915, date of adjournment of legislature.
Sale of p ..operty to pay debts.-Acts 34th Leg. c. 79, authorizing consolidation of pub

lic service corporations. by the sale of the property of one to another, does not prevent
a quasi public corporation from selling its property to pay its debts. Gulf Pipe Line Co.
v. Lasater (Clv, App.) 193 S. W. 773.

CHAPTER FOURTEEN

TOWNS AND VILLAGES

Art.
1033. May be incorporated, when.
1034. Towns and villages incorporated,

when.
1040. Returns of election.
1041. Duty of county judge to make an

entry.
1042. Powers of corporation.
1048. Quorum may pass by-laws.
1049. May prevent and remove nuisances,

regulate markets, etc.

Art.
1053. Additional officers may be appointed.
1064. Property of re-incorporating city or

town, vested how; assumption of
indebtedness.

.

1068. Duty of railroad to keep in condi
tion for travel portion of roadbed
and right of way crossed by
street; penalty.

Article 1033. [579]. [506] May be incorporated, whenc-e-When a

town or village may contain more than four hundred and less than ten
thousand inhabitants, it may be incorporated as a town or village in the
manner prescribed in this chapter. [Acts 1381, p. 63; Acts 1897, p. 193;
Act March 22, 1915, ch. 78, § 1.J

Took effect 90 days after March 20, 1915, date of adjournment of legislature.
Cited, Wilson v. Carter (Clv. App.) 161 S. W. 411; Tharp v. Blake (Civ. App.) 171 S.

W. 549; Young v. City of Colorado (Civ. App.) 174 S. W. 986; Riley v. Town of Trenton
(Civ. App.) 184 S. W. 344. .

Art. 1034. [580] [507] Towns and villages incorporated, when.
See Riley v. Town of Trenton (Clv. App.) 184 S. W. 344; note under art. 1016.
Te.... ito ..y included.-Under arts. 777 and 1034, a town of 3,000 inhabitants may incor

porate foul' square miles of territory, including territory extending beyond aggregation
of residences and pertinent structures if such territory is to be used for strictly town
purposes. State v. City .of Polytechnic (Civ. App.) 194 S. W. 1136.

Art. 1040. [585] [512] Returns of election.
Cited, Ferguson v. Leigh (Civ. App.) 193 S. W. 206.

Art. 1041. [586] [513] Duty of county judge to make entry, etc.
Cited, Ferguson v. Leigh (Civ. App.) 193 S. W. 206.

Art. 1042. [587] [514] Powers of corporation.
Cont ..acts.-ThlZ.. adoption by a town council of a statement of account presented to

it by the town attorney for services over and above collections made by him for the
town, and the issuance of a warrant in his favor for such amount, had the same effect
as an account stated struck between individuals. Smith v. Town of Anson (Civ, App.)
160 S. W. 114.

An incorporated town can enter into valid contracts and incur debts only when the
making of such contracts is within the scope of its general corporate functions or of au

thority conferred by statute. Tharp v. Blake (Civ. App.) 171 S. W. 549.
Under art. 1042 et seq., and art. 3078, an incorporated town had no authoritv to

employ an attorney to contest an election by which it was voted to abolish the corpora
tion or to bind the town for the fees for such services. Id.

Art. 1048. [593] [520] Quorum may pass by-laws.
See Tharp v. Blake (Civ; App.) 171 S. W. 549.
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Art. 1049. [594] [521] May prevent and removenuisances, regu-
late markets, etc.

Cited, William.s v. Carroll (Civ. App.) 182 S. W. 29.

Art. 1053. [598] [525] Additional officers may be appointed.
Rigrhts under invalid appointment.-Where an incorporated town had no authority to

employ an attorney to perform certain legal services, he could not recover the reason

able value thereof on a quantum meruit. Tharp v. Blake (Civ. App.) 171 S. W. 549.

Art. 1064. [616] [541] Property of any reincorporating city or

town vested, how; assumption of indebtedness.
Liability of new city for debts of old.-A statute which forbids a city embracing only

the territory of a prior city dissolved from levying a tax to pay a judgment against the
dissolved city, impairs a contract with the dissolved city. Where pending receivership
proceedings of a dissolved city, a new city embracing the same territory was incorpo
rated, the new city must levy a tax to satisfy a judgment. Young v: City of Colorado
(Civ. App.) 174 S. W. 986.

Art. 1068. Duty of railroad to keep in condition for travel portion
of roadbed and right of way crossed by streets; penalty.

See notes under art. 6534, note 26; art. 6618, note 35.
Cited, State ex reI. Cavanaugh v. Nelson (Civ. App.) 170 S. W. 814.

Jurisdiction of action.-An action by a city against a railroad company for the pen
alty imposed by this article, is for a money judgment within the jurisdiction of a jus
tice's court. City of San Marcos v. International & G. N. Ry. Co. (Civ. App.) 167 S. W.
292.

-

Restraining prosecutions.-A ra.ilroad company, prosecuted by a city in courts hav
ing jurisdiction for the penalties imposed by this article for failure to place its roadbed
over a street in a proper condition for travel, has an adequate remedy at law, and may
not sue to restrain actions at law. City of San Marcos v. International & G. N. Ry. Co.
(Civ. App.) 167 S. W. 292.

Instructions In action for injuries.-Under this article an instruction, in an action
for injury to plaintiff from having his shoe caught between the rails, that he had a right
to presume that the tracks were in proper condition held not objectionable as relieving
him from the exercise of any care, or as not defining the term "proper condition." St.
Louis Southwestern Ry. Co. of Texas v. Matthews (Civ. App.) 164 S. W. 1092.

CHAPTER FIFTEEN

'COMMISSION FORM OF GOVERNMENT

Art.
1070. Election to determine.
1075. Commissioners, powers and duties.

Art.
1076a. Laws unrepealed; incorporations and

bonds validated, etc.

Article 1070. Election to determine.
Denial of petitlon.-Under the Enabling Act, providing that the governing authority

of cities upon petition of 10 per cent. of the qualified voters should call an election, the
refusal of the mayor and council to call such election held not void because evidenced
by resolution instead of an ordinance. Boynton v. Brown (Civ. App.) 164 S. W. 893.

Art. 1075. Powers and duties of board of commissioners.
Powers of clty.-Loc. & Sp. Acts 31st Leg. c. 31, incorporating city of Ft. Worth

with commission form of government, and subchapter 9, § 4, there-of, held to give the
citY' all the police power of the state as to acts which could be made a minor offense.
Strauss v. State, 76 Tex. Cr. R. 132, 173 S. W. 663.

Art. 1076a. Laws unrepealed; incorporations and bonds validated,
etc.

Constltutlonallty . ...!...This article is constitutional; the act of which it is a part not
containing more than one object which is mentioned in caption of act. State v. City of
Polytechnic (Civ, App.) 194 S. W. 1136.

Construction and operation.-This article validates boundary as well as contents
within boundary of city adopting commission form of government, State v. City of
Polytechnic (Civ. App.) 194 S. W. 1136.
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CHAPTER SIXTEEN

ABOLITION OF CORPORATE EXISTENCE

Art.
1077-1079.
1080. Receiver of abolished corporation;

appointment; bond, etc.
1081. Duties of receiver.

.

1082. Claims against city, proceedings to
collect.

Art.
1083. Limitation not to run, when.
1086. Payment of claims, and priority;

sale of property in hands of re

ceiver.
1096. Corporation may be abolished, how.

Articles 1077-1079.
Cited, Young v, Gity of Colorado (Civ. App.) 174 S. W. 986:

Art. 1080. Receiver of abolished corporation; appointment; bond,
etc.

Cited, Wilson V.' Carter (Civ. App.) 161 S. W. 411.

ConstitutionaJity.-The method prescribed by this act for the appointment of a re

ceiver for a dissolved city on giving notice is due process of law. Young v. City of Colo
rado (Civ. App.) 174 S. W. 986.

Partial invalidity.-See Young v. City of Colorado (Civ. App.) 174 S. W. 986; note
under art. 1082.

Notice.-Under this article notices for the hearing of an application for appointment
of a receiver of a dissolved town need not be posted under the direction of the judge.
Young v. City of Colorado (Civ. App.) 174 S,. W. 986.

Validity of appointment of receiver.-See Young v. City of Colorado (Civ. App.) 174
S. W. 986.

Colda'teral attack.-An order appointing a receiver for a dissolved city and an order

establishing a creditor's claim against the city are not subject to collateral attack by
the successor of the city. Young v . City of Golorado (Civ. App.) 174 S. W. 986.

Mandamus to compel succeeding city to Ievy tax.-In mandamus to compel a city
to levy a tax to satisfy a judgment rendered against its dissolved predecessor, the re

celver of the dissolved city is not" a necessary party. Young v. City of Colorado (Civ.
App.) 174 S. W. 986.

Art. 1081. Duties of receiver.
Cited, Young v. City of Colorado (Civ. App.) 174 S. W. 986.

Art. 1082. Claims against city; proceedings to. collect.
Validity of act.-The provision relating to the. establishment of claims against a dis

solved city held not to deny to taxpayers thereof due process of law, though they are

given no right of appeal. Young v. City of Colora.do (Civ. App.) 174 S. W. 986.
Partial invalidity.-Invalidity of provision that a receiver of a dissolved city shall

not plead Itmitations against demands, against the city, does not render the other pro-·
visions invalid. Young v. City of Colorado (CiY. App.) 174 S.' W. 986.

Approval of ,olaims.-This article is directory only so far as it provides for the ap
proval of claims against a dissolved city, and a premature approval is but an irregu
larity. An order approving the claim of a creditor of a dissolved city, taken in connec

tion with an order appointing a receiver of the city, is a judgment, and precludes any
question of liability of the city. 'Young v. City of Colorado (Civ. App.) 174 S. W. 986.

Llabjllty of new city.-A city, incorporated after the appointment of a receiver of a

dissolved city, embracing the same territory and pending the receivership proceedings, is
liable for the debts of the dtssolved city, and must levy a: tax to satisfy a judgment. And,

.

if it is a de facto municipal corporation, it cannot urge the invalidity of its incorpora
tion as a defense in a suit to collect the debt. Young v. City of eolorado (Civ. App.)
174 S. W. 986.

Contest of claims against dissolved city.-A city incorporated more than a year after
this act became effect.ive could not complain because it was denied right to contest claims
against the dtssolved . city. Young v. City of Colorado (Civ. App.) 174 S. W. 986 .

. Art. 1083. Limitation not 'to run, when.
Constitutionality.-Provision of a statute that a receiver of a dissolved city cannot

plead limitations against demands does not grant a special privilege to a creditor of a

dissolved city, or deny to a dissolved city the equal protection of the law. Young v. City
of Colorado (Civ. App�) 174 S. W. 986.

Art. 1086. Payment of claims, and priority; sale of property in
hands of receiver.

Cited, Young v. City of Colorado (Civ. App.) 174 S. W. 986.

Art. 1096. [615] f540] Corporation may be abolished, how.
Cited, Young v, City of Colorado (Civ. App.) 174 S. W. 986.
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CHAPTER SEVENTEEN

CITIES HAVING MORE THAN 5,000 INHABITANTS-ADOP
TION AND AMENDMENT OF CHARTER

Art.
1096a. May adopt or amend charter; elec

tion; limitations of charter and
ordinances; taxation; debts.

1096d. Full power of local self government;
enumerated powers.

1096e. Effect of enumeration of powers.

Art.
1096f. Former powers preserved, etc.
1096h. Improvement districts, etc.
1096j. Validation of charters and amend

ments to charters adopted under
this chapter.

1096k. Validation of charter amendments.

Article 1096a. May adopt or amend charter; election; limitations
of charter and ordinances; taxation; debts.

Cited, Bassel v. Shanklin (Civ. App.) 183 S. W. 105; Uhr v. Lancaster (Civ. App.) 187
s. W. 379.

'

•

Nature of power to adopt charter.-Under Const. art. 11, § 5, providing that cities of
certain population may adopt or amend charters, delegation of powers to city councils

by the Legislature is unnecessary, their powers being derived directly from the sovereign
people. Xydias Amusement Co. v. City of Houston (Civ. App.) 185 S. W. 415.

Under Const. art. 11, § 5, the power of the city to adopt a charter is not dependent
on grant from the Legislature, but is to be governed only by the limitations found in
the acts of the Legislature. Le Oots v. State (Cr. App.) 190 s. W. 724.

Art. 1096d. Full power of local self government; enumerated pow
ers.

Note.-Act April 9, 1917, ch. 207, § 23, post, art. 8201' of the Penal Code, regulates
the speed of motor vehicles and prohibits 'local regulations on that subject, except as

to certain vehicles specified.
Annexation of territory.-Since this act superseded, so far -as borne rule cities were

concerned, art. 781, a provision in a charter adopted by the city under the amendment
to Const. art. 11, § 5, authorizing the annexation of territory without a vote of the in
habitants of such territory, does not conftict with a general law. Cohen v. City of Hous
ton (Civ. App.) 176 s. W. 809.

Sale of liquor.-Under this article the city is empowered to prohibit absolutely or li
cense the sale of liquor in certain districts. Le Gois v. State (Cr. App.) 190 S. W. 724.

An ordinance of a city prohibiting license to sell liquors in certain territory held not,
subject to the criticism that it does not prohibit sale of liquors in view of Pen. Code
1911, art. 130, and Acts 31st Leg. ? 17, § 1. Id.

Assessment for improvements.-Reassessment of a paving assessment to correct mis
take in owner's name made under charter adopted in accordance with this article held
not a taking of property without; compensation in violation of Const. art. 1, § 17. Gal
lahar v. Whitley (Civ. App.) 190 s. W. 757.,

Art. 1096e. Effect of enumeration of powers.
Operation and effec:t.-Under this article the city may prohibit sale of liquors in cer

tain districts even if the specific power of section 4 to establish saloon, districts and pro
hibit sales of liquor did not cover such prohibition. Le Gois v. State ,(Civ. App.) 190
s. W. 724.

Art. 1096f. Former powers preserved, etc.
Effect as to special Charter lCity.-This article and art. 1011 do not apply to an im

provement assessment made by citY' under its char,ter pursuant to Acts 33d Leg. c. 147,
and hence did not authorize city to impose attorney's fees. Gallahar v. Whitley (Civ,
App.) 190 S. W. 757.

Art. 1096h. Improvement districts; etc.
Assessment certificates.-Under charter of city of Mineral Wells adopted August 19,

1913, in accordance with this article, city's assignable' certificates for special assessments,
fixing interest not to exceed 8 per cent. might be enforced, notwithstanding general stat
ute relating to interest. Gallahar v. Whitley (Civ. App.) 190 S. W. 757.

In absence of any power givan to city to impose any. penalty for failure to promptly
\

pay special assessment, no attorney's fee could be added to amount of certificate for
_speCial assessment, with interest. Id.

'

Art. 1096j. Validation of charters and amendments to' charters
adopted under this chapter.-That each charter and each amendment to
a charter, and each act of incorporation adopted by the qualified voters
of the cities of Ennis, Marshall, Houston, EI Paso" Dallas, Beaumont,
Waco, McKinney, Terrell, Galveston, Taylor, Corsicana, Amarillo, Hous
ton Heights, Bonham, Denton, Mineral Wells, Sweetwater, 'Wichita
Falls, San Antonio, Brownwood, Orange, Belton and Cleburne, respec
tively, since the enactment of Chapter 147, page 307, of the Acts of the
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Art.1096j CITIES AND TOWNS (Title 22

Regular Session of the Thirty-third Legislature, and filed _in the office of
the Secretary of State, be and the same are hereby validated and are

hereby declared to be in as full force and effect the same as if each had
been enacted by the Legislature and approved by the Governor. [Act
March 22, 1915, ch. 94, § 1.]

Explanatory.-The title of the act enumerates all of the cities affected except Taylor,
which it omits. The act took effect 90 days after March 20, 1915, date of adjournment. ..

Art. 1096k. Validation of charter amendments.-That each charter,
and each amendment to a charter, adopted by any city of more than
five thousand inhabitants in this State, or where such city has amended
or attempted to amend or adopt such charter, since the enactment of
Chapter 147, Acts of the Regular Session of the Thirty-Third Legisla
ture, 1913, and all proceedings had with reference thereto, are hereby
validated, and are. hereby declared to be in full force and effect, the same

as if adopted in strict compliance with the requirements of said Chapter
147, Acts of the 33rd Legislature, and this Act shall take effect and be in
force from and after its passage. [Act Oct. 16, 1917, ch. 30, § 1.]

CHAPTER EIGHTEEN

CONSOLIDATION OF CITIES
Art.
1096%. Certain cities may consolidate.
1096lha. Petition for election; order; elec-

tion officers.
•

1096%b. Form of ballots.
1096lhc. Definition of "consolidation."
1096lhd. Returns of election; certification to

Art.
secretary of state; fee for record
ing; record of election.

1096%e. Transfer of books, property, etc., to
larger city; abolition of offices;
adjustment of liabilities.

1096%f. Disposition of existing improve
ment funds.

Article 1096%. Certain cities may consolidate.-When two or more

cities in this State, over five thousand in population, adjoining and con

tiguous to each other in the same county, shall be desirous of being con

solidated, it shall be lawful for them to adopt or amend their respective
charters so as to consolidate under one government and take the name of
the larger of said cities, in the manner, and subject to the provisions
hereinafter prescribed in this Act. [Act Feb. 23, 1917, ch. 43, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 1096%a. Petition for election; order; election officers.
Whenever as many as one hundred qualified voters of each of said cities
shall petition the city council of their respective cities to order an elec
tion for the purpose of voting on the consolidation of such cities into one

city, said city councils may at their next regular meetings order an elec
tion to be held at the usual voting places of the cities, on the same day,

.

not less than thirty days after such order is made. If said petitions be
signed respectively, however, by qualified electors equal to fifteen per
cent, of the total vote cast at the last preceding general election for city
officials in each of said cities, next preceding the filing of said petitions,
the respective councils shall, within ten days after the receipt thereof,
order an election to be held. The mayor. and city council, or other gov
erning board of each of said cities, shall appoint from among the quali
fied voters of their respective cities judges and clerks of said elections,
and such elections shall be conducted under the ordinances of said cities,
and in conformity with the general laws of the State of Texas. [Id., § 2.]

Art. 1096%b. Form of ballots.-All persons voting at such election
in favor of consolidation shall have written or printed on their ballots
the words "For Consolidation," and all persons voting at such election
not in favor of consolidation shall have written or printed on their bal
lots the words "Against Consolidation." [Id., § 3.]

178
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Art. l096%c. Definition of "Consolidation."-The term "consolida
tion," as used in this Act, shall be held to mean the adoption by the
smaller cities of the charter and name of the larger of said cities, and the
amendment of the charter of the larger cities so as to include in its
boundaries the territory of the smaller city or cities so consolidated with
it. [Id., § 4.]

Art. l096%d. Returns of election; certification to Secretary of
State; fee for recording; record of election.-In the event that a major
ity of the qualified voters voting at said election in each of said cities
shall vote in favor of consolidation, it will be the duty of the mayor or

chief executive officer exercising like. or similar powers of each of said
cities as soon as practicable after the returns of said elections have been
made to certify to the Secretary of State an authenticated copy under

. the seal of the said cities, showing the approval of the qualified voters of
the consolidation of the two cities, and the Secretary of State shall there

upon file and record the same in a separate book to be kept in his office
for such purpose; provided, that the Secretary of State shall not be al
lowed any greater fee for the recording of such certificate than fifteen
cents per hundred words, provided such fees shall not be less than two
dollars. The returns of such elections shall be recorded at length in the
record books of the respective cities, and the consolidation of such cities
shall be held thereupon to be consummated. [Id., § S.]

Art. l096%e. Transfer of books, property, etc., to larger city; aboli
tion of offices; adjustment of liabilities.-After the consummation of
such consolidation all record books, public property, money on hand,
credits, accounts and other assets of the smaller of the annexed cities
shall be turned over to the officers of the larger city, who shall be re

tained in office as the officials, of the consolidated city during the re

mainder of their respective terms, and by such consolidation the offices
existing in the smaller municipality shall be abolished and declared va

cant, and the persons holding such offices shall not be entitled, after the
consummation of such consolidation, to further remuneration or com

pensation. All outstanding liabilities of 'the two cities so consolidated
shall be assumed by the consolidated city. [Id., § 6.]

Art. 1096%f. Disposition of existing improvement funds.e--When
ever at the time of any such consolidation the respective cities shal1 have
on hand any bond funds voted for public improvements and not already
appropriated -or contracted for such money shall be kept in a separate
fund and devoted to public improvements in the territory for which such
bonds were voted, and shall not be diverted to any other purpose. [Id.,
§ 7.]
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TITLE 24

CONVEYANCES

Art.
1103. Conveyances must be in writing,

signed and delivered.
1105. Conveyance of the greater estate

passes the less.
1106. An estate deemed a fee simple, when.
1107. Form of conveyance.
1108. Other forms and clauses valid.

Art.
1110.

1111.
1112.
1113.
1114.

1115.

Conveyance by sheriff or other of-
ficer will pass title, when.

Estates in futuro.
Implied covenants.
"Incumbrances" embraces, what.
Conveyance of the separate lands of

the wife, how made.
'

.

Conveyance of homestead, ,how made.

Article 1103.
and delivered.

1. Necessity of writing in general.-After location a land certificate becomes a chat
tel real, and title thereto cannot pass by parol. McCullough v. Randall (Civ. App.) 158
S. W. 219.

Where a deed of trust on certain land was invalid because executed by the landown
er's agent without written authority, a subsequent deed of trust executed by the land
owner on the same land was prior in right. Texas Moline Plow Co. v. Klapproth (Civ.
App.) 164 s. W. 399.

A parol agreement fixing a disputed boundary is binding on the parties, though it
may be subsequently discovered that the agreed line is not the true line, but it is es

sential that the line be in dispute, and that its true location be unknown. Voigt v. Hunt
(Civ. App.) 167 s. W. 745.

Under Vernon's Sayles' Ann. Civ. St. 1914, art. 1103, verbal agreement by father's
grantees and a daughter that they would waive and abandon conflicting claims to the
land involved and share it equally could not operate to pass title to her share to the
daughter. Lindley v. Lindley (Civ. App.) 178 S. W. 782.

Under Rev. St. 1911, art. 1103, title to lots of incorporator, orally agreed to be trans
ferred to company in return for stock, which was issued to him, such lots not being
mentioned in the charter or the affidavit thereto, did not pass to the company. McGough
v. Finley (Civ. App.) 179 S. W. 918.

'

Cancellation of vendor'S lien notes would not affect superior title held by vendor,
except in so far as it would form basis for recoverv of such title In suit other than suit
to cancel notes. Bright v. Briscoe (Civ, App.) 193 s. W. 156.

Since a parol reservation of a silo by a grantor of land would be ineffectual, the
buyer of the silo after grant of the land could not, on breach of warranty, make good
tender of it on rescission of contract of purchase. Potter v. Mobley (Civ, App.): 194
S. W. 205.

[6241 [548] Conveyances must be in writing, signed

2. -- Easement or license.-An easement over land 1S such an interest in land as

must be conveyed with the same formality as is required in a conveyance of a fee.
King v. Driver (Clv. App.) 160 s. W. 415.

'

An easement over the land of another may be acquired, by verbal agreement in the
nature of estoppel. Bowington v. Williams (Civ. App.) 166 S. W. 719.

A perpetual easement in land liable to be divested only if the use of the dominant
tenement be changed must be created by deed; parol Iicexse being insufficient. Id.

An "easement" is a right which one proprietor has to some profit, benefit, or lawful
use out of or over the estate of another proprietor; while, a "servitude" is the burden
Imposed on one tract of land for the benefit of another. Easements or servitudes may
arise by deed or express grant, by prescription, by oral covenants, and by implication.
Stephenson v. St. Louis Southwestern Ry, Co. .of Texas (Civ. App.) 181 S. W. 568.

,

Where a verbal way over land is granted, possession under such grant is adverse;
the verbal grant being void under the statute of frauds. Heard v. Bowen (Ctv. App.)
184 s. W. 234.

In action to enjoin obstruction of alley or way, testimony of plaintiff as to grantor's
statement that he wanted the alley kept open held not inadmissible as seeking to estab-,
lish an easement by parol. Miles v. Bodenheim (Civ. App.) 184 S. W. 633.

'

Oral agreement' that owner of lots should have easement of way to his adjoining
building in consideration of use of its wall by grantee, even if use of wall might be con

sidered in payment of purchase price, was within statute of frauds. Callan v. Walters
(Civ. App.) 190 s. W. 829.

An easement may be created by grant, in which case it must be done with same

formality as is necessary for conveyance of fee. Id.
An easement to maintain an irrigation dam on another's land is an interest in land

within statute of frauds (Rev. St. 1911, art. 1103), and must be created in writing. Pop
ham v. Eggleston (Civ. App.) 193 S. W. 181.

To sustain easement to maintain an irrigation dam on another's land by posses
sion and performance, no written grant being claimed, an irrevocable license must be
shown. Id.

Though 'an instrument in writing, as provided by Vernon's Sayles' Ann. Civ. St.
\

1914, art. 1103, is necessary to convey an easement, a conveyance in writing duly sign
ed and acknowledged is sufficient to convey an easement appurtenant to the land con

veyed, though the easement is not named therein. Miles v. Bodenheim (Civ. App.) 193
s. W. 693.
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5. -- Partltion.-The' statutes prohibiting the conveyance of land or an interest

therein by parol have no application to a partition of lands. Scott v. Watson (Civ. App.)
167 s. W. 268.

'

A verbal partition of land followed by delivery of possession is valid. Havard v.

Carter-Kelley Lumber Co. (Civ. App.) 181 s. W. 756.
A parol partition is not a conveyance of land, in a sense that it must be evidenced

by an tnstrument in writing under the statute of frauds. Moore f. Reid (C'iv. App.) 186

s. W. 245.

6. AppOintment of agent.-If the lease. provided the landlord was to receive as rent

one-fourth of the cotton raised, so that title to one-fourth of the cotton raised and

gathered vested in him, then an agreement by him or his successor in tiUe to the land,
with the tenant to sell the landlord's part of the -cotton, would be merely an appoint
ment to do so as agent of the landlord. Mason v. Ward (Civ. App.) 166 s. W. 456.

Parol authority from buyers of land to their trustee to reconvey part to grantor upon

repayment of proportionate part of price is' not within statute of frauds. King v. Lane

(Civ. App.) 186 s. W. 392.

8. -- Authority of agent.-Under Rev. St. 1911, art. 1103, an agent cannot execute

a valid deed of trust, on land belonging to his principal, without written authority.
Texas Moline Plow Co. v. Klapproth (Civ. App.) 164 S. W. 399.

Where a deed of trust executed by the agent of the owner of land was invalid for
want of written authority, it could not. be ratified by the owner's oral assent or ac

quiescence, but only by an instrument in writing. re.
An owner may be bound by a deed of trust executed by an agent without written

authority, by acts sufficient to create an estoppel in pais, with full knowledge of the
facts. ld.

Where a deed of trust was invalid for lack of written authority, of the' attorney
executing it, .the grantor's answer in a suTt to foreclose that the deed was in all things
ratified constituted a valid ratification, not only as against her, buta.s against the holder
of a subsequent deed of trust, with notice. Id.

A power authorizing an attorney to sell the grantor's realty did not confer on him
authority to incumber the same by a deed of trust. ld.

Rev. St. 1895, art. 624, does not prevent an agent from binding his principal by a

parol sale of lands under any circumstances. Houston Oil Co. of Texas v. Payne (Civ.
App.) 164 S. W. 886.

Written authority' is not necessary to enable an agent to bind his principal by an

executory contract for the sale of lands. ld.
Persons who conveyed land to B.'s wife for land as to which B. had a power of at

torney held not relieved of liability to the owner of such land by their good faith or

reliance on the advice of an attorney. White v. Love (Civ. App.) 174 S. W. 913.
That attorney in fact who conveyed land for his own benefit had sold land taken in

exchange held not to affect liability of the purchaser from' the attorney to the attor
ney's principal. ld.

A power of attorney to sell real estate does not authorize the grantee therein to
maintain a suit on behalf of the grantors in trespass to try tttle and for damages. Lane
v, Miller & Vidor Lumber Co. (Civ. App.) 176 S. W. 100.

Deed from holder of power of attorney held admissible in view of his authority un

der the power of attorney and agreement by his principal that the land should be sold
to the grantee. Zeigel v: Magee (Civ. App.) 176 s. W. 631.

9. -- Termination of agency.-A power of attorney, which merely empowered the
agent to sell land and turn over the proceeds, the agent having no interest in the land,
was not a power coupled with an interest, and hence was revocable. Baker- v. Heney
(Clv. App.) 166 S. W. 19.

Powers are irrevocable by the principal when they form part of an act deemed val
uable in law, or which forms part of the contract and is' a security for money or for the
performance of any act deemed valuable. Quanah, A. & P. Ry. Co. v. Dickey (Civ. App.)
179 S. W. 69.

10. -- Execution of power.-A conveyance by an attorney in fact for his prfn
cipal conveys whatever right the attorney had in the property, whether he signed the
conveyance as agent or as principal. Ford v. Warner (Civ. App.) 176 s. W. 885.

An attorney in fact induced by fraud to execute a deed for his principal to the
fraudulent grantee may acquire tiUe as against the grantee or those claiming under
him. ld.

•

'

12.. Dedication, requtsltes of.-"Dedication" is a setting apart of land for the pub
lic use, and may be either statutory or at common law, the distinction being that stat
utory dedicatton operates as a grant, while common-law dedication operates by way of
estoppel in pais. Gommon-Iaw dedications arc-etther express or implied, it being neces
sary in each case that there be an approprtation of land by the owner to the public use,
which may be express or may be shown by some act or course of conduct. Poindexter
v. Schaffner (Civ. App.) 162 S. W. 22.

An owner held not to have dedicated his land for a public road. Bryson v. Abney
(Civ. App.) 171 S.' W. 508.

Common-law dedications are divided into express and implied dedications, and in
both there must be an appropriation of land by the owner to public uses, in the one case

by express manifestation of such purpose, and in the other by some act or course of
conduct from which the law will imply such an intent. City of Kaufman v. French (Clv,
App.) 171 S. W. 831.

.

To constitute dedlcation of land for highway so as to estop owner, there need be
no formal grant or continued public use long enough to raise presumption of grant; any
act or declaration by owner showing present, fixed purpose to dedicate, coupled with use
by public in conformity with purpose of owner, being sufficient. Santa Fe Town-Site Co.
v. Parker (Civ. App.) 194 S: W. 487.
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15. -- Evidence, sufflclency of.-In an action to enjoin a city from the use of
land for a public street, evidence held insufficient to sustaln

:

a finding that plaintiff had
informed grantees from his mother, by deeds referring to a map and plat for descrip
tion, that the land in controversy was reserved. City of Kaufman v. French (Civ. App.)
171 S. W. 831.

In a suit to remove a cloud from title to a strip of land, evidence held to show that
it was a public alley. Perrow v. San Antonio & A. P. Ry, Co. (Civ. App.) 178 S. W. 973,
rehearing denied 181 S. W. 496.

E'vidence, in an action of trespass to try title, held not to show such dedication to
the public as to prevent the acquisition of the land by limitation. Buchanan v. Houston
& T. C. R. Co. (Civ. App.) 180 S. W. 625.

In an action to restrain county officers from expending money on a road alleged not
to be a public highway, evidence held sufficient to show dedication of land for a public
road making expenditure lawful. Santa Fe 'I'cwn-Bite Co. v. Parker (Civ. App.) 194
S. W. 487.

17. -- Designation in maps or plats.-There is a valid dedication of land as

streets if the owner of a tract which has been platted into blocks, lots, and streets as

an addition by a recorded map, conveys the lots by deed referring to such map, but there
is no valid statutory dedication of a street which was a part of a platted addition, where
the street as laid off did not conform to the existing streets and lots abutting on the
same, as required by Dallas charter, art. 1, § 3. To constitute a valid statutory dedica
tion of land as a street, there must be a SUbstantial compliance with the statute in the
manner prescribed. Poindexter v. Schaffner (Civ. App.) 162 S. W. 22.

A dedication may be established against the owner of land by showing that he has
platted it as an addition to a city by a map placed on the public records, and has sold
lots by deeds referring to the map for the description, or that he has adopted a map
or plat made by another person. An owner who, at the time of her deeds referring to
a plat for description, did not intend to dedicate the land to a public use, as the grantors
knew or might have known, held not to have dedicated it. City of Kaufman v. French
(Civ. App.) 171 S. W. 831.

A plat of land which sets apart streets to the public is equivalent to a conveyance,
and the easement granted -ls irrevocable. Gibson v. Carroll (Civ. App.) 180 S. W. 630.

The laying out of a town into blocks, lots, and streets, shown in a map acknowl
edged and recorded, and the sale of lots by reference to it, was a dedication of such

.streets to those purchasing the lots, and to the public. Krueger v. Gulf, C. & S. F. Ry.
Co. (Civ, App.) 191 S. W. 151.

Where an owner of land plats it into lots, public streets and alleys and sells lots by
reference to the plat, the purchaser of a lot acquires, as appurtenant thereto, the right
to use the streets so dedicated. Bowers v. Mach.ir (Civ. App.) 191 S. W. 758.

18. -- Aoceptance.-Mere nonuser '0.1" delay in the improvement of a street, so

that parts of it became practically impassable and were not used by travelers, is in
sufficient to establish an abandonment by the city of that portion of the street, where
it was a part of the general street system which was dedicated in laying out a subdi
vision. City of La Grange v. Brown (Civ. App.) 161 S. W. 8.

Where streets were dedicated to the public, the use of them by the public, and the
removal of gravel therefrom by the city under the claim that they were a public street,
is sufficient to show acceptance of the dedication, even though the streets were not al-
ways kept in condition fit for travel. Id.

.

A municipality is not bound by a common-law dedication of a street by the owner

so as to impose the obligation of �aring for it, unless it accepts the dedication. Poin
dexter v. Schaffner (Civ. App.) 162 S. W. 22.

Where plaintiff's predecessors in title and the adjoining owner gave strips of land
for a r�ad which was used by the public for more than 30 years, there was' a valid
dedication and acceptance. Wheeler v. McVey (Civ, App.) 164 S. W. 1100.

Proof of a city's acceptance of land dedicated by a map or plat and by Jeference
thereto in deeds held not necessary. City of Kaufman v. French (C'iv. App.) 171 S,
W. 831.

Where recorded map showed a street extending across a railroad right of way, a

use for more than 30 years amounted to an acceptance of the part of the street cross

ing the track. Krueger v. Gulf, C. & S. F. Ry. Co. (Civ. App.) 191 S. W. 151.
20. -- Estoppel.-To constitute a dedication, it is essential that the donor intend

to set apart and appropriate the land to a public use, and, where such intent is ex

pressed by visible conduct and open acts inducing the belief of an intent to dedicate
to a public use and action thereon by the public, the donor cannot assert that he had
no intent to dedicate. City of Kaufman v. French (Civ. App.) 171 S. W. 831.

The doctrine of presumed dedication held to rest on the principle that a man is pre
sumed to intend the usual and natural consequences of his own acts and declarations;
but if the acts and declarations would not lead an ordinarily prudent man to infer an

intent to dedicate, or if they forbade an inference of such intent, the donor might show
his mistake and avoid the dedication. Id.

21. -- Operation and effect.-When the owner plats property for the. purpose of
crea ting a new town, and dedicates the streets, they are as much a part of the pub
lic highways for all purposes as if condemned and paid for by the public. Roaring Springs
Townsite Co. v. Paducah Telephone Co. (Civ. App.) 164 S. W. 50.

Purchasers of land abutting on a square dedicated for a specified public purpose may
prevent the use of the square for another public purpose to their Injury. Clement v.

City of Paris (Sup.) 175 S. W. 672.
Land dedicated for county court house purposes cannot, as against owners of land

abutting on the court house square, be used for a public comrort: station.' ld.
Dedication by riparian owner of street in land covered by water in which he had

only a riparian right held to carry with it such rights, so that his grantee, whose deed
described the parcel as bounded by the street, took no riparian rights. Gibson v. Car
roll (Clv, App.) 180 S. W. 630.
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Where a plat of land sets apart streets to the public the. easement granted is ir

revocable. ld.

29. Trusts-express.-The statute of frauds does not require that trusts shall be

evidenced by writing. Larrabee v. Porter (Civ. App.). 166 S. W. 395.
An agreement whereby one of the parties constitutes himself a trustee for the spe

cific purpose of carrying out an agreement ror the sale and conveyance of, an interest
in land is not within the statute of frauds. Lester v. Hutson (Civ, App.j 167 s. W. 321.

Whether a conveyance was incumbered by a parol trust depends upon the intention
of the grantor at the time of the conveyance. Hambleton v. Southwest Texas Baptist
Hospital (Civ. App.) 172 ·S. W. 574.

A court of equity will not permit a trust to lapse by nonacceptance by or nondeliv
ery to 'a trustee named. Texas Rice Land Co. v. Langham (Civ. App.) 193 S. W. 473.

30. -- Resulting tl"ust.-Wher-e two persons agreed to purchase land jointly, a

trust in such land, when subsequently purchased by one of them, arose in favor of the
other, although the purchaser had repudiated the agreement and purchased in open and

positive defiance thereof. Sachs v. Goldberg (Civ. App.) 159 S. W. 92.
A showing of accident, fraud, or mistake is not necessary to ingraft a trust. upon a

deed conveying the Tega.l title on its face. Ratcliff v. Ratcliff (Civ, App.) 161 S. W. 30.
Wher-e plaintiff requested defendant to purchase a residence and sell it to him on

installments, and defendant bought in the property for himself, no resulting trust arose.

Wade v. Cohen (Civ. App.) 173 S. W. 1168.
In trespass to try title to land patented to plaintiff, where defendants Claimed under

one alleged to have paid purchase price, evidence as to whose money was used in purchase
held not to show any resulting trust in defendants' grantor. Houston Oil Go. of Texas v,
Votaw (Civ. App.) 184 S. W. 647.

Trust held not to have resulted in lots purchased by officers of traction company in
favor of property owners advancing bonus pursuant to agreement whereby officers were

to purchase the lots and erect thereon terminal buildings of traction company. Eastern
Texas Traction Co. v. Harrison (Civ. App.) 189 S. W. 302.

Evidence held to show that execution defendant had no interest in lands, but pur
chased them merely ;1S agent for plaintiff, who advanced entire purchase price; a re

sulting trust in his favor being created notwithstanding that record title was in his
agent. Hornbeck v. Barker (Clv. App.) 192 S. W. 276.

Where plaintiff advanced money with which to purchase land, but his agent took
title in his own name and gave notes for unpaid purchase money, which notes, however,
plaintiff paid before defendant bank loaned money to such agent, a resulting trust in
plaintiff was created. ld.

Where plaintiff furnished purchase money to agent who took title to lands in his own

name and gave notes secured by vendor's lien, held that, when plaintiff paid notes and
discharged vendor's lien, execution creditor of plaintiff's' agent could not claim that trust
was only for portion of property represented by cash constderatton. ld.

31. -- Constructive trust.-An employe of th.,.trustee of realty who purchased the
outstanding title to the injury of the beneflciarv will""be held to hold the title in trust for
the beneficiary. Sullivan v. Fant (Civ. App.) 160 S. W. 612.

Client having conveyed one-fourth of a cause of action to recover land to her attor
ney, and having obtained a secret conveyance, held one-fourth of the land as the attor
ney's trustee. Porterfield v. Taylor (Civ. App.) 171 S. W. 793.

A son in whose name, one, to defraud his wife, took title to land bought with com

munity property, held a trustee in invitum. Krenz v. Strohmeir (Civ, App.) 177 S. W. 178.
Under agreement between plaintiff, defendant and other independent cotton buyers to

join their dealings, defendant, who had received the proceeds of cotton put in .by plaintiff
and had not paid over the cost to plaintiff held to hold the proceeds as agent in trust for
plaintiff. Driskill v. Boyd (Giv. App.) 181 s. W. 715.

32. -- Sufficiency of evidence.-There is a presumption that an agent duly au

thorized to collect money for his principal has done his duty and delivered the money,
and hence a judgment, charging the agent's estate with a constructive trust on the theory
that he had converted the money, cannot be sustained, in the absence of evidence to that
effect. Swan v. Price (Civ. App.) 162 S. W. 994.

Evidence held not to sufficiently show that land conveyed was taken under a parol
trust. Robson v. Moore (Civ. App.) 166 S. W. 908.

Evidence held insufficient to establish a parol trust in favor of appellees upon land
conveyed to another. Hambleton v. Southwest Texas Baptist Hospital (Civ. App.) 172
S. W. 574.

Evidence held to show that, when a stockholder took title to land in himself, he did
s.o as trustee. for' the corporation, which paid the consideration. Texas Rice Land Co. v.

Langham (C1V. App.) 193 S. W. 473. .

36. -- Title and rights of parties.-A trustee becomes the special agent of both
parties, and must act with absolute impartiality and fairness. Zeiss v. First State Bank
(Civ, App.) 189 S. W. 524.

Where heirs of deceased stockholder who had taken title in his own name in trust for
the corporation made their deed to individuals in trust. for the corporation, and deliver
ed it to one of the trustees, or to another for him, they divested 'themselves of title. Texas
Rice Land Go. v. Langham (Civ. App.) 193 s. W. 473.

37. -- Power of sale and management.-Where a father and children executed a

deed and an agreement as to the distribution by the father of the proceeds, and the fa
ther, who acted for all, delivered the deed, the grantee was not bound to see that each
child received his share under the agreement, and one of them could not object that the
delivery was unauthorized because she did not receive her share. Cooper v. Marek (Civ.
App.) 166 S. W. 58.

Where the owners of a town site conveyed it to trustees, to be represented by 1,000
shares to be sold by the trustees for the benefit of the owners and their associates, the
purchasers to form a joint-stock company to continue the enterprise, the fact that the
trustees conveyed the land to the directors of the joint-stock company did not preclude
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them from continuing to sell unsold shares. Yeaman v. Galveston City Co., 167 S. W.
710, 106 Tex. 389, answering certified questions (Civ, App.) 173 S. W. 489.

Where town-site owners conveyed to trustees certificates to be issued to. represent the
land, and sold for the owners, purchasers to form a joint-stock company, that the trus
tees conveyed to the directors of the company did not preclude their further sale of cer

tificates. Yeaman v. Galveston C'ity Co. (Civ. App.) 173 S.,W. 489, certified questions an

swered by Supreme Court 167 S. W. 710, 106 Tex. 389.
A deed of trust held to give the trustees power to organize a corporation to develop

and sell the land held in trust, and as incidental thereto agree that purchasers of prefer
red stock should have a right to demand redemption of same in land. Rowan v. Texas
Orchard Development Co. (Civ. App.) 181 S. W. 871.

A power whose exercise involves discretion is not delegable. Michael v, Crawford
(Sup.) 193 S. W. 1070.

Where grantor took under will authorizing her to convey fee-simple title, her deed,
conveying whatever interest she had, conveyed the fee, although it did not refer to will.
Johnson v. Kirby (Civ. App.) 193 S. W. 1074.

47. Execution of conveyance-Burden of proof and evidence.-The execution of a

deed may be established by circumstantial evidence. Pipkin v. Ware (Civ.•App.) 175 S.
W.808.

49. Avoidance of deed.-Evidence held not to show that a contract conveying land
was so unjust and inequitable as to warrant setting it aside. Versyp v. Versyp (Civ.
App.) 159 S. W. 165.

Where vendors took vendors' lien notes for the purchase money, and the purchaser,
after living upon the land for two years, failed. to pay anything therefore and surrender
ed the land to the vendors, delivering to them the deed, which had not been recorded, 'Up
on their cancellation of his notes, there was then no title in him. Williams v. McComb
(Civ. App.) 163 S. W. 654.

'Where a-deed given by several grantors is rescinded for misrepresentation, the gran
tors are jointly and severally liable for any sums paid by the purchasers. Hurst v,

Knight (Civ. App.) 164 S. W. 1072.
Where defendant, who traded real property as unincumbered for machinery, thereaft

er discharged the lien upon the realty, plaintiff is not subsequently entitled to rescind.
Hawkins v. Cook (Civ. App.) 178 S. W. 624.

50. -- Conditions precedent.-Plaintiff was not entitled to' a return of the consid
eration as a condition to the canceling of certain deeds executed by an insane person in
the absence of proof that he had the money at the time of his death or that it had been
used to purchase necessaries or been invested by or for him for the benefit of his estate
and was still on hand. Brown v. Brenner (Civ, App.) 161 S. W. 14.

It is a condition precedent to the recovery of title that money paid by defendant as

a consideration for a former void deed be returned. Lafferty v. Wilson (Civ. App.) 162
S. W. 379.

A grantor seeking to set aside his deed -because induced by fraud need not make a

formal demand for rescission, where; on discovering the fraud, he complained of it and
asked to be protected by the grantee. McIndoo v. Wood (C'iv. App.) 162 S. W. 488.

Where a grantor of real estate, in consideration of a stock' of merchandise, sought to
set aside the conveyance as rraudulent and showed that the money received in the sale
of goods had been used to purchase other goods left in the store when returned to the
grantee, the grantor -did all that wa.s required to obtain relief. Id.

Where a grantee obtaining a deed by fraud paid interest on an incumbrance long aft
er the institution of the suit by the grantor to set aside the conveyance, the sum paid
was not in equity connected with a rescisaion, and the grantor was entitled to relief
without paying that sum. Id.

Where an owner of land contracted to sell the rock thereon with the right of the
purchaser to erect a crusher and use the surface so long as the crusher was operated, and
received the compensation agreed on, but executed a deed in fee by the fraud of the pur
chaser, the owner, seeking a cancellation, was not required to return the consideration,
but the court could by its judgment protect the rights Of the purchaser. 'Cearley v. May,
106 Tex. 389, 167 S. W. 725.

In an action to cancel a deed on the ground of defendant's fraudulent representations
as to the indebtedness on the stock of goods given in exchange, held that, as it was im
possible to place the parties in statu quo, judgment was properly rendered for defendant.
Paschal v. Hudson (Civ. App.) 169 S. W. 911.

Where a wife sought to recover a homestead conveyed by her insane husband, held
that, under the pleadings, she could recover without tendering a return of the considera
tion. Rowan v. Hodges (Civ, App.) 175 S. W. 847.

An infant who seeks recovery of land sold. by one assuming to be her guardian can

not, as a condition precedent to recovery, be required to refund purchase money which
her assumed guardian paid for her support. Hamer v. Sanford (Civ. App.) 189 S. W. 343.

In suit to cancel a deed of land given in exchange for land, plaintiff, who had nothing
to do with trade between another party and defendant, and .who had never been in pos
session of note given by such party to defendant, would not be denied a rescission be
cause he did not offer to return such note to defendants. Pitt v: Gilbert (C'iv. App.)' 190
S. W. 1157.

52. -- Fai'lure of consideratlon.-Where one takes by a quitclaim deed, taking only
the chance of title and not the land itself, he cannot on failure of title, recover money
paid. Baldwin v. Drew (Civ. App.) 180 S. W. 614.

.

In suit to quiet title, party to whom one-half interest in land was conveyed in con

sideration of his acting as agent and attorney for an owner to recover it, though he fail
ed to perform the services, could recover against the grantees of the purchaser at ju
dicial sale of the property under a judgment of which satisfactory proof was not made.
Brady v. Cope (Civ. App.) 18.7 S. W. 678.

Where a party who undertook, in consideration of a conveyance of a half interest in
land sold under judicial sale, to act as agent and attorney for an owner in recovering it
failed to perform the agreed services, the owner or those in privity with her 'COUld rescind
the conveyance of the half interest. Id.
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53. -- Mistake.-Where the mutual mistake of a vendor and purchaser did not con

stitute a material inducement to the purchase, the mistake did not justify the setting
aside of the deed. Camp v. Smith (Civ. App.) 166 s. W. 22.

54. -- Duress.-Deception by a husband in inducing his wife to sign a deed, by
false statements as to threats made against him by his creditors, is not duress which lie
and she may set up to invalidate the deed as against such creditors. Burnett v. Continen-
tal State Bank of Alto (Civ. App.) 191 S.,W. 172.

.

In action to obtain possession of property under a deed, the defense being duress in

the execution of the deed, evidence held to support special finding of jury that there was

no duress. Id .

.55. -- Fraud.---'-Evidence in a suit to rescind an exchange of property held suffi
cient to support a finding that defendant's representations that the title to the land to

be conveyed to plaintiff was unincumbered, except for a $50{) mortgage, were fraudulently
.

made. Willingham v. Geitzenauer (Civ. App.) 161 S. W. 376.
Evidence held sufficient to show that plaintiff did not undertake to determine for him

self that the title offered him was clear, but relied on the false representations made to
him by defendant. Id.

'

In an action to set aside a conveyance of property which was made on account of de
fendant's misrepresentations as to the contents of the contract and as to extraneous mat

ters, it is no defense that plaintiff, by diligence, might have discovered the falsity of the
representations. Hammel v: Benton (Civ. App.) 162 S. W. 34.

One exchanging his' stock of merchandise for real estate, who, to induce the exchange,
represented that there were no debts against the stock, saying nothing about numerous

debts against it, was guilty of concealing facts constituting fraud, authorizing a rescis
sion at the suit of the owner of the real estate. Mclndoo v. Wood (Civ. App.) 162 S.
W.488.

One exchanging his real estate for a stock of merchandise, who seeks a cancellation
of the transaction within two days of the discovery of the fraud of the adverse party,
acted with sufficient promptness. Id.

The purchasers of land are entitled to a cancellation of the deed and rescission of the
contract on account of misrepresentations as to the title of the vendor, even though they
have received a warranty deed and there has been no eviction by paramount title. Hurst
v. Knight (Civ. App.) 164 s. W. 1072.

Where the false representations of a vendor did not constitute a material inducement
to the purchaser, nor influence him at the ttme of the purchase, the representattons 'did
not justify the setting aside of the deed. Camp v. Smith (Civ. App.) 166 S. W. 22.

One of several grantors was not entitled to object, as against the grantee, that she
had been misinformed as to her liability on a mortgage on the land unless she was de
ceived and misled by the grantee. Cooper v. Marek (Civ. App.) 166 s. W. 58.

A conveyance in fee on the promise of the grantee that he would execute a written
agreement to reconvey when his use of the premises had terminated, which he did not at
the time intend to perform, was procured by fraud warranting the cancellation of th�
conveyance. Cearley v. May, 167 S. W. 725, 106 Tex. 442.

Defendant, in an action to cancel a deed on the ground of fraud, cannot plead plain-
tiff's fraud to defeat a recovery. Paschal v. Hudson (C'iv. App.) 169 s. W. 911.

'

Where, on exchange of property, defendant neither made nor authorized false repre
sentations and the exchange resulted from negotiations between her and plaintiff, mis
representations of her husband held not to justify rescission. Kirkland v. Rutherford
(IC'iv. App.) 171 S. W. 1031.

In suit to rescind exchange for fraud, evidence that plaintiff was deceived held im
material, where jury found that defendant neither made nor authorized any false repre
sentations. Id.

Under the evidence, in an action to cancel a deed for fraudulent representations, held,
that the court did not err in failing to render judgment for defendant. Orient Land Co.
v. Reeder (Civ. App.) 173 S. W. 939.

Plaintiff held entitled to have a conveyance of land canceled on the ground of fraud.
Cook v. Hardin (Civ. App.) 174 s. W. 633.

A positive representation as to the condition of land exchanged, though expressly
made as upon information, but affirmed as being true when in fact false, affords ground
for rescission of the exchange made in reliance thereon. Boles v. Aldridge (Sup.) 175 s.
W. 1052, reversing judgment (Civ. App.) 153 s. W. 373.

.

An untrue material representation of the condition and value of land exchanged, stat
ed upon information, warrants rescission where the party making it affirms the truth
fulness of the information. Maddox v. Clark (SuP.) 175 s. W. 1053, 'affirming judgment
(Civ. App.) 163 s. W. 309.

A misrepresentation by grantee's attorney to the grantor as to the legal effect of a
deed of trust held sufficient to avoid the deed for fraud. Holt v. Gordon (ClV. APP.) 176
s. W. 902.

In a suit to cancel a deed, evidence held insufficient to show that defendants made the
misrepresentations relied upon. Cleveland v. Stanley (Civ. App.) 177 s. W. 1181.

Vendor of land, taking in payment note executed to purchaser and indorsed without
recourse, the mortgage security of which was worthless, as known to the purchaser, and
was concealed from the vendor, held entitled to cancellation of the deed. Bullock v.
Crutcher (Civ. App.) 180 S. W. 940.

Where defendant materially misrepresented the character of his land, and plaintiff
believed and relied thereon, and would not have contracted for the exchange of lands but
for them, the representations were ground for rescission in equity. Kincaid v. Tant (Civ.
App.) 180 s. W. 1103.

.

, The owner of lands in Texas, induced to exchange them for lands in Mexico by mis
representations of the owner and his agent that such lands in Mexico were good and
s1ll:0oth, had a cause of action to rescind the contract for fraud. Benham v. Tipton
(ClY. App.) 181 S. W. 510.

In a suit to rescind an exchange of lands as induced by defendant owner's false rep
resentati�n:s, evi?ence held sufficient to sustain a finding that defendant and his agent
made posttiva mtsrepresentattons of fact. Id.
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Where the owner of Mexican lands, proposing to exchange them, recklessly stated to
the owner of other lands, without knowledge of the truth or falsity of his statement, that
his Mexican lands were good and valuable, which was not the case, the, representation
was such as to support a suit for rescission of the exchange for fraud. ld.

Misrepresentations by the owner of Mexican lands through one to whom he referred
when asked as to their character by the owner of Texas lands proposing to exchange held
such as to support a suit for rescission of the contract. ld.

Grantee's fraudulent promise, to pay $700, upon delivery of deed with intent not to
make such payment, held such fraud as authorized cancellation of deed, though other
promises constituting considerations were performed. Wyatt v. Chambers (Civ. App.)
182 S. W. 16.

Evidence held to sustain findings that defendant fraudulently induced plaintiff hus
band to surrender deed to property owned by wife in exchange for stock of goods. King
v. Diffey (Civ, App.) 192 S. W. 262.

To pass title to lands the conveyance must be in writing and a delivery made with
the grantor's consent, and a deed obtained by fraud is wholly insufficient to pass title. Id,

To pass title to lands the conveyance must be delivered with the grantor's consent,
and a deed obtained by fraud does not pass title. ld.

A deed cannot be canceled for fraud where defendant paid more than the land would
otherwise bring in bulk, irrespective of what representations regarding its value he made,
and although he sold small tracts thereof for higher prices. Barker v: Ash (Civ. App.)
194 S. W. 465.

/56. -- Undue influence.-Evidence held to show that a deed was procured by un
due influence. Holt v. Guerguin (Civ. App.) 156 S. W. 581, judgment reversed 106 Tex.
185, 163 S. W. 10, 50 L. R. A. (N. S.) 1136.

57. -- Mental incapacity.-Evidence held to show that one making a deed did not
possess sufficient mental capacity. Holt v. Guerguin (Civ. App.) 156 S. W. 581, judg
ment reversed 106 Tex. 185, 163 S. W. 10, 50 L. R. A. (N. S.) 1136.

The deed of an insane person is not void but only voidable, since it may have been
executed during a lucid interval, or ratified on the incompetent's regaining sanity. Por
ter v. Brooks (Civ. App.) 159 S. W. 192.

One merely in privity of estate with an alleged insane grantor, who was the common

source of title, could not attack such grantor's deed for alleged incapacity. ld.
Widow and sole heir of insane person held to have ratified his exchange of lands by

dealing with the property received after his death, or changing its status with full knowl
edge of the material facts and circumstances. Smith v. Guerre (Civ. App.) 159 S. W. 417.

In an action to set aside a deed and a judgment confirming it, evidence held to war

rant the jury in finding that the grantor was insane when he made the conveyance and
at the time the judgment was rendered, and that the grantee had knowledge of such in
sanity. Pyle v. Pyle (Civ. App.) 159 S. W. 488.

Neither old age, sickness, nor distress in mind or body incapacitates a grantor, who
has possession of his mental faculties: and understands the transaction in which he is
engaged, from disposing of his property. Crow v. Childress (Civ. App.) 169 S. W. 927.

In a suit to set aside a deed on the ground that the grantor had not sufficient mental
capacity, a verdict for plaintiffs held contrary to the great weight and preponderance of
the evidence. ld.

Evidence held insufficient to support a finding that a grantor was mentally incom
petent when executing a deed. Milner v. Sims (Civ. App.) 171 S. W. 784.

A deed of an idiot is not binding on him. Ramirez v. Lasater (Civ. App.) 174 S.
W.706.

Each case pertaining to mental disability must be decided by its own circumstances .

.Johnson v . Johnson (Civ. App.) 191 S. W. 366.
In order to avoid a deed executed by deceased to defendants, it would not be neces

sary to show that grantor was insane, or in such a state' of imbecility as to render her
entirely incapable of executtng a valid deed. ld.

60. Necessity and requisites of delivery and acceptance.-The mere placing of a deed
in which a corporation is named as grantee in the custody of one of its officers is not a

delivery;' the question, of a delivery being one of intention. Rushing v. CItizens' Nat.
Bank of Plainview (Civ. App.) 162 S. W. 460.

The recordation of a deed by the notary with whom it was left held not a delivery.
Cox v. Payne (Sup.) 174 S. W. 817, affirming judgment (Civ. App.) Payne v. Cox, 143 S.

W.336.
"Delivery" ordinarily implies acceptance, but a mere transfer of manual possession

of a deed for examination is no more than a tender. Capps v. Edwards (ClV. App.) 180
S. W. 137.

Acceptance of deed, by purchaser of land at the time Of execution and delivery of
contract of sale held a delivery and acceptance, conditioned on the existence of a mer

chantable title to the land. ld.
Where the grantor executed a deed and filed it for record, and the following day

mailed it to the grantee, with a letter clearly showing that he intended it as a gift to her,
in contemplation of his death, there was sufficient delivery to make the deed effective.
Taylor v. Sanford (Sup.) 193 S. W. 661.

A deed of gift to property which imposed on the grantee file assumption of the pay
ment of notes against the property, and her conveyan!!e of other property to the grantor, '

requires an acceptance by the grantee. ld.
Where the grantee of a deed of gift accepted the deed as soon as she learned of it,

such acceptance was sufficient, though the grantor had died before the acceptance. ld.
Where a deed is disposed of by the grantor so as to clearly evince an intention that it

shall have effect as a conveyance, there is a sufficient delivery. Td.
The fact that the grantor had power to recall a deed from the mail in which he had

placed it, addressed to the grantee and thereby prevent its physical delivery to her, does
not prevent mailing the deed with intention to give it immediate effect from being a de
livery. ld.

Delivery of a deed is a symbolical delivery of possession of the property conveyed.
Hall v. Edwards (Civ. App.) 194 S. W. 674.
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65. -- Evidence of -delivery.-Evidence held not to show whether a provision of

the instrument, "the delivery hereof not to occur until my death," referred to the prop
erty conveyed or to the deed. Stevens v. Haile (Civ. App.) 162 S. W. 1025.

Evidence in trespass to try title held to show a sufficient delivery of a deed under
which one of the parties claimed. ld.

Delivery of a deed may be established by circumstantial evidence. Pipkin v. Ware

(Civ. APp.) 175 S. W. 808.
Evidence held to require a finding that a deed was not delivered to and accepted by

the purchaser with intent to transfer title. Capps v. Edwards (Civ. App.) 180 S. W. 137.
In suit of trespass to try title and to recover rents, evidence held insufficient to raise

issue of nondelivery of deed to land by deceased owner to plaintiff, his son. Johnson v.

Masterson (Civ, App.) 193 S. W. 20l.
In a suit to cancel deeds, evidence held to show that the plaintiff wife never consent

ed to delivery of deeds by her husband under materially different terms than those he
had previously assented to. King v. Diffey (Civ. App.) 192 S. W. 262. See, also, Vann v.

George (Civ. App.) 191 S. W. 585.

67. -- Redelivery, effect of.-Where a deed had become effective by delivery, re

gaining possession. thereof by the grantor, before it reached the possession of the gran

tee, would not defeat it. Taylor v. Sanford (Bup.) 193 S. W. 66l.

68. Es'crows, requisites of, in general.-Before an instrument can become an escrow,
the contracting parties must actually agree thereto, and an agreement between the gran
tors as to the distribution of the purchase price was not binding' on the grantee, who was

not a party thereto. Cooper v. :Marek (Civ. App.) 166 S. W. 58.
A deed delivered by the grantor to his agent with specific instructions as to delivery

to the grantee is not in escrow while in the hands of the agent. Tyler Building & Loan
Ass'n v. Biard & Scales, 171 S. W. 1122, 106 Tex. 554, reversing judgment (Civ. APP.) 165

S. W. 542. Rehearing denied 171 S. W. 1200, 106 Tex. 554.

72. -- Wrongful delivery by deposltary.-Where one, in whose possession plaintiff
placed a deed for safe-keeping, and for delivery after plaintiff had inspected some goods
for which it was to convey the land, fraudulently delivered the deed before the goods
were inspected, plaintiff was not bound by the deed holder's acts and the delivery was

not effectual to pass title. Tyler Building & Loan Ass'n v. Baird & Scales (Ctv. App.)
165 S. W. 542.

Where a bankrupt delivered a deed in escrow to be delivered on condition he secured
a discharge and had no further trouble with his creditors, the condition held to apply to
creditors then existing. Burnett v. Continental State Bank of Alto (C'iv. App.) 191 S.
W.l72.

If husband and wife, delivering their deed in escrow on conditions, are notified by the
depositary before delivery of the deed and make no objection, they thereby waive any

nonperformance of the conditions. ld.-

74. Operation of conveyance in general.-Conveyance of interest in land acquired un

der a contract for a contingent fee, made to defendant company in aid of litigation upon
the express understanding that it should not affect his interest and that it would be re

conveyed, held not to devest the attorney of his interest therein. Phomix Land lCo. v.

Exall (Civ. App.) 159 S. W. 474.
A deed will not pass title to a grantee not in existence. William Cameron & Go. v.

Trueheart (Civ. App.) 165 S. W. 58.
The court, if possible, must give effect to the intention of maker of a deed, if it ap

pears that it was the grantor's intention that it should take effect on his death, provid
ed that such intention must be gathered from the face of the instrument. Emerson v.
Pate (Civ. App.) 165 S. W. 469; Same v. Rice (Civ. App.) ld. 471.

No interest in land could be predicated on forged deeds. Green v. Eddins (Civ. App.)
167 S. W. 196.

75. Property or estate conveyed.-Under a deed of certain timber by fee owner to T.
with provision if not removed within six years to "revert to us," and a later deed to B.
in fee, save and except timber sold to T., held, that on default of T. title to timber re
verted to original owner, and at expdrat.ion of six years did not become part of B.'s fee.
Lewis v. Bennette (Civ. App.) 193 S. W. 233.

Art. 1105. [626] [550] Conveyance of the greater estate passes
the less.

Cited, Houston Oil Co. of Texas v. Ainsworth (C'iv. App.) 192 S. W. 614.
Merger.-"Merger" is where a greater or less estate coincide in the same person, in the

same right, without any intermediate estate. Smith v. Cooley ('eiv. App.) 164 S W
1050.

'

,

• .

Art. 1106. [627] [551] An estate deemed a fee simple, when.
Cited, Stevens v. Galveston, H. & S. A. Ry. Go. (Civ. App.) 169 s. W. 644 (dissenting

opinion); Feegles v. Slaughter (Civ. App.) 182 S. W. 10.

Estates, or interests created in general.-Where a grantor conveying a permanent
easement or a title had only an undivided interest, the grantee taking' possession could as
sert only the rights of a tenant in common; but his right to retain possession could not
be made dependent on payment of the entire value of the land. Gulf, C. & S. F. Ry, Go.
v. Brandenburg (Civ. App.) 167 S. W. 170.

Where testator devised his community interest to his wife for life, with gift over to
his children, a conveyance by the wife vested in the grantee an undivided interest and
made him a tenant in common with the children. ld. "')

.

A �ested estate is an interest clothed with a present, legal, and existing right of,
alienation. Anderson v. Menefee (Civ. App.) 174 S. W. 904.

A deed of a stated number of acres in a certain survey, in which the grantor has sev-'
eral tracts, embracing more acres, conveys an undivided interest. Waterhouse v. Gal
lup (Civ. App.) 178 S. W. 773.

A grantee can acquire no greater title to land than her grantor possessed. Gibson v,

C�rroll (Civ. App.) 180 s. W. 630.
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A purchaser or land from one coteriant without consent or others obtains only the
undivided interest or his grantor. BrDDm v. Pearson (Civ. App.) 180 S. W. 895.

Every part of a deed must be given effect, if posstble, and, when all or the parts are

harmonized, the largest estate that its terms will permit will be conferred upon the gran
tee. Standefer v. Miller (Civ. App.) 182 S. W. 1149.

A deed conveying "just such title as was received frDm the said trustees" by a cer

tain deed held to bind the grantor to convey the same character or title as that PDS-,
sessed by the trustees. Pridgen v. Cook (Civ. App.) 184 s. W. 713.

A deed will be construed to give the largest estate under the terms of the grant. Ar
den v. BDDne (C'iv. App.) 187 S. W. 995.

Where intended grantee could be ascertained, a conveyance by him carried not only
equitable, but legal title, though the deed to grantee contained extra initial. Knox v.

Gruhlkey (Civ. App.) 192 s. W. 334.
'

A power or attorney authorizing grantee to litigate Dr compromise the grantor-s title
to certain land and conveying an undivided one-Iralf interest therein, creates a tenancy
in common. Rogers v. White (Civ. App.) 194 S. W. 1001.

Fee simple.-A provision in a deed to grantor's SDn, reserving to grantor the right to
control the land as "guardian of said estate for the benefit" of his SDn, gave grantor
no more rights over the property than he had as the natural guardian of his son, so that
the fee-simple title passed to the son free rrom any trust. - Vineyard v. Heard, (ClV.
App.) .167 s. W., 22.

Where a right of way is conveyed by deed, the fee remains in the owner of the land.
st. LDUis Southwestern Ry. CD. of Texas v. Temple' Northwestern Ry. CD. (Civ. App.)
170 s. W. 1073.

A conveyance of a fee-simple estate subject to an illegal condltron subsequent CDn

veys an absolute estate free or the conditton. O'Connor v. 'I'hetford (Civ, App.) 1.74 s.
W. 680, 682.-

A fee may pass by deed upon a conditton subsequent, subject to the contingency of
being defeated according to the condition. Texas CD. v. Daugherty (Bup.) 176 s. W. 717,
affirming judgment (Civ. App.) 160 s. W. 129.

Life estates.-A written agreement made as part or the same transaction and involv
ing the execution and delivery ot a deed, will be construed with the deed, and may be
sufficient to ShDW a life estate. Cleveland v. Stanley (Civ. App.) 177 s. W. 1181.

Vested remainder.-A remainder is vested, if, at every moment during its continu
ance, it is ready to come into possesslon whenever and however the preceding estates de
termine. Anderson v. Menefee (Civ. App.) 174 s. VV. 904.

A remainder is contingent if, in order for it to corrre into possession, the fulfillment of
some conditton precedent other than the determtnation or the preceding estates, is neces-

sary. Id.
'

,

Limitation to heirs, issue, etc.-In construtng deeds, the Intention or the grantor as
to whether the grantee took the fee Dr merely a life .estate, with remainder to her heirs,
will prevail, if such Intention is manifest from the language or the deed, though there
may be. words which, if used. unrestrictedly, would bring the conveyance within the rule
in Shelley's Case. Hughes v. 'Plttertngton (Civ. App.) 168 S. W. 45.

Where the Legislature, pr-ior; to the execution .of a deed, had abolished the statute
providing ror forced heirs, a recital in the deed or a grant to one and her forced heirs
must be treated as a grant to one and her heirs; the word "fDrced" being disregarded as

surplusage. . Id.
A deedi held to carry to the grantee a fee; the rule in Shelley's Case being opera

tive. Id.
Conditional limitations.-Where B. conveyed land to a county ror SChDDI purposes,

subject to a condttional limitation ror reversion, the deed or an adverse claimant to B.

ratifying and confirming the deed of B. to the county held not to destroy the condittonal
Iimitatton. Stewart v. Blain (Civ. App.) 159 S. W. 928.

Proviaion, in a deed conveying property to a county judge ror the erection or a SChDOI
house ror colored children, that in the event of the removal of the schoolhouse the land
should revert tD the grantor, Dr his heirs Dr assigns, held a condittonal Itmttation and not
a condttton subsequent, SD that on the county ceasing to use the property ror colored
SChDDI purposes the land reverted to the grantor Dr his heirs. Id.

A condittonal Iimttatton differs f'rorn a conditlon subsequent, in that the former ter
minates the estate on the happening or the event, while the latter designates a happen
ing which gives the gr-antor Dr his heirs, if mentioned, a right to terminate the estate.

Daggett v. City of Ft. Worth (Civ. App.) 177 s. W. 222.
.

Exceptions and reservations.-Where land was conveyed to a county ror colored
SChDOI purposes, subject to a provislon tor r-ever-sion in case the schoolhouse was re

moved, and the county subsequently abandoned the land ror SChDDI purposes and sold it
to another, such acts amounted tD a removal or the schoolhouse within the terms or the
ltmttatton, though the building in fact remained on the land. Stewart v. Blain (Civ.
App.) 159 s. W. 928.

Under this article, where grantors executed a deed to their daughter contatnlng a

clause that they should hold possession until their death, such clause did not constitute
a reservation Df any estate in the grantors but a mere hDmestead right Df DcCupancy.
Emerson v. Pate (Civ. App.) 165 S. W. 469; Same v. Rice (Civ. App.) Id. 471.

The way Df necessity reserved tD a vendor WhD. sells land surrDunding Dther land
which he retains, and to which he can have access only thrDugh the grantea premises,
cannot be asserted by the vendor ,fDr the benefit Df subsequent grantees tD whDm he sold
the inaccessible tract. BDwington v. Williams (Civ. App.) 166 s. W. 719.

Where a certain acreage/is conveyed with stipulation, that grantees ShDUld keep Dpen
a permanent roadway, on the tract conveyed, the roadway being necessary tD make the
full acreage conveyed, stipulatiDn should be construed as reservation Df an easement, and
nDt as an exceptiDn of an Dpen lane. Arden v. Boone (Civ. App.) 187 S. W. 995.

In'suit tD enjoin interference with use Df road by plaintiff, WhD had sold defendant
the land, reserving right to cross it tD have' access tD "public rDads," evidence held in
sufficient t0' Sh0'W that stipulatiDn was placed in deed t0' insure plaintiff right t0' use
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private road running 'west across defendant's ranch, formerly used as convenient route

to town. Day v. Williams (Civ. App.) 193 S. W. 239.

Conditions and restrictions..-A grantor may incorporate such restrictions in his deed

to the land as are not against public policy. Co-operative Vineyards Co. v. Ft. Stockton

Irrigated Lands Co. (Civ. App.) 158 S. W. 1191. '

A contract whereby a grantee assumes the debts of the grantor is a divisible con

tract, and the grantor may only recover' damages from the payment by him of any debt

the grantee fails to pay. Closner v. Chapin (Civ, App.) 168 S. W. 370.
A deed whereby the grantor for a nominal sum and the grantee's assumption of the

grantor's debts conveys land and a contemporaneous .contract by which the grantees
bind themselves to pay the debts, when construed together, vest in the grantees the

property, and the agreement to pay debts is a covenant and not a condition. Id.·
Where a deed conveys only an easement and not the fee, the right to maintain an

action of forfeiture for breach of 'a condition subsequent is not limited to the grantor or

his heirs, but may extend to the assignee of the grantor. Stevens v. Galveston, H. &

S. A. nv, Co. (Civ. App.) 169 S. W. 644.
In a condition subsequent, providing for forfeiture in case the land should cease

wholly to be used for railroad purposes, the condition, construed against the forfeiture,
is not violated by the leasing of a part of the premises to be occupied by a rook
crusher. Id.

Where property is conveyed upon condition subsequent, the title remains unimpaired
even after breach, unless forfeited by. the grantor or his heirs; the right to forfeit not

being one which the grantor can convey. Id,
Where the grantor, who had conveyed land upon a condition subsequent, requiring

continuous perf'onma.nce, thereafter quitclaimed all his interest in such land to another,
the land is freed from the condition. Id.

Condition in restraint of alienation of a fee-simple estate for, the grantee's lifetime
held void. O'Connor v. Thetford (Civ. App.) 174 s. W. 680, 682.

The contract in a deed to reconvey for' the money consideration paid on failure of
the grantee to .drill a well, stipulated as part consideration, is not wanting in mutuality.
Citizens' Water Co. v. McGinley (Civ. App.) 175 s. W. 457.

The law implies a reasonable time for drilling a well, by a deed agreed to be done
as part of the consideration. Id.

'

\
An estate held on condition subsequent is defeated when the condition is broken. and

the grantor makes entry with intent to forfeit the grant; the estate thereby being rein
vested in him, so that thereafter he may convey to another. Id.

Under a provision of a deed, the grantee failing in a reasonable time to drill the well
stipulated as part of the consideration, held, that the grantor was entitled to a reconvey-
ance on tender of. the money paid. Id.

' .

To create a condition subsequent the language of a deed must be clear, and the con

dition must be created by express terms or clear implication; and, where the language
is ambiguous, it will be construed to create a covenant, .rather than a condition. Dag
gett v. City of Ft. Worth (Civ. App.) 177 S. W. 222.

A deed held to convey the property on condition subsequent that a school building
be erected thereon and the premises be used for school purposes. Id.

A condition subsequent for particular use in order to enhance the value of grantor's
adjoining property will not be construed to continue after the use ceases to be of benefit
to the adjoining property, where the duration is not specified. Id.

A condition subsequent requiring the use of the premises for free school purposes
held not shown to have been breached by a discontinuance of the school. Id.

.

Where a deed retained a lien and declared it did not become absolute until, full per
formance by vendee, the vendor held entitled to possession under unimpaired title, where
the vendees repudiated the conditions. Imperial Sugar Co. v. Cabell (Civ. App.) 179 s.
W.83.

An agreement in a deed whereby vendees were to raise sugar cane and sell it to the
vendor held a condition, and not a covenant. Id.

A deed providing that title should pass to the vendee only upon condition of full per
formance of the contract is not ineffectual because partly based upon a sale of personal
property. Id.

Deed conveying land to town trustees for purpose of building academy held not to
make application of proceeds of sale to such purpose, a condition precedent to the vest
ing of title in the trustees. Joyce v. City of Mt. Vernon (Civ. App.) 184 S. W. 626.

Art. 1107. [628] [552] Form of conveyance. .

4. Deed or executory contract.-Instrument construed and held a present conveyance
and not an executory contract to convey. Porterfield v. Taylor (Civ. App.) 171 S. W. 793.

5. Deed, mortgage, or conditional sale.-That an instrument is an absolute deed in
form would not prevent a showing that it was intended as a mortgage; the test being
whether the relation of debtor and creditor existed between the parties after the execu
tion of the instrument. Mitchell v. Morgan (Civ. App.) 165 s. W. 883.

Where the intent of parties to a transfer purporting on its face to be a deed, was
that title should pass, with the privilege of repurchase instead of providing security for
his debt, the transfer was not a mortgage. Flynn v. J. M. Radford Grocery Co. (Giv.
App.) 174 .S. W. 902.

.

A judgment creditor's attorney purchased land on an execution sale which he con

veyed to a grantee, who paid the judgment debts with the understanding that such gran
tee would convey to the judgment debtor when reimbursed for his outlay. Held, the at,.
torney's deed was in effect a mortgage. Alexander v. Conley (Civ. App.) 187 S. W. 254.

6. -- Evidence.-Where the parties to an instrument purporting to be, a deed
agree that the land was grantor's homestead, and that the transaction was really in
tended as a mortgage, evidence that others understood that the instrument was an abso
lute conveyance will not overcome the admission of the grantee. Kellner v. Randle (Civ.
App.) 165 S. W. 509. .

In an action to cancel a deed on the ground that it was intended as a mortgage' and
conveyed the homestead property, evidence held to sustain a finding that the conveyance
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was intended as a mortgage, and not as a conditional sale. Mitchell v. Morgan (Civ.
App.) 165 S. W. 883.

In trespass to try title to land conveyed by defendant to plaintiffs' father by a deed
which defendant claimed was given to secure a debt, evidence held insufficient to sup
port a verdict for plaintiffs. Yates v. Caswell (Civ. App.) 169 S. W. 1104.

Where a notary public's testimony that when deed was drawn it was agreed that it
was to secure a debt was uncontradicted, and he was not impeached, the jury could not
disregard such evidence. Id.

Evidence held to sustain a finding that a deed by a husband and wife, though abso
lute in form, was intended as a mortgage. Cox v. Kearby (Civ. App.) 175 s. W. 73l.

In widow's action to cancel warranty deed conveying land out of homestead tract and
the grantee's deed thereof to defendant, evidence held to show that the first deed was

given for the security of a debt. Bailey v. Bailey (Civ, App.) 188 S. W. 264.
Inadequacy of consideration for an absolute deed, taken alone, is insufficient to show

that it was intended as a mortgage. De Shazo v. Eubank (Civ, App.) 191 S. W. 369..
Evidence held to show that a deed absolute in form. was, in fact, a mortgage. . Kidd

v, Sparks (Civ. App.) 167 s. W. 799. See, also, Norton v. Lea (Civ. App.) 170 s. W. 2617.

7. -- Estates and interests of parties.-An "equity of redemption" is an interest
in the land mortgaged which will descend to the heir of the mortgagor, who in legal
contemplation continued to be the owner 'of the land. It is considered to be the real and
beneficial estate, tantamount to the fee at law. Hawkins v. Stiles (Civ. App.) 158 s. W.
lOll.

Where an absolute deed was given to secure a debt, the beneficial interest remained
in the grantor until her equity of redemption was conveyed in writing for a valid con

sideration. Yates v. Caswell (Civ. App.) 169 s. W. 1104.
The measure of damages. recoverable by the grantor in a security deed where the

land was sold by the grantee, without fraud, for an amount in excess of the debt secured,
held to be the consideration received, less the debt secured, with legal interest on the
excess. Norton v. Lea (Civ, App.) 170 s. W. 267.

A mortgagee, in a. mortgage evidenced by a deed absolute on its race, holds only a

right to have recourse to the property for satisfaction of his debt in case of default, and
the grantee acquires no title unless he is a purchaser for value and without notice that
the deed was a mortgage. McLemore v. Bickerstaff (Civ. App.) 179 S. W. 536.

9. Quitclaim.-A deed held a conveyance of land to the full extent of the grantor's
.

interest and not a quitclaim. Nichols v. Schmittou (Sup.) 174 s. W. 283, reversing judg
ment (Civ. App.) Schmittou v. Dunham, 142 S. W. 941.

Whether a deed is a warranty or quitclaim deed must be determined according to
whether it assumes to convey the property .itself, or merely the grantor's title. To de
termine this the deed must be considered in its entirety. A deed, reciting that grantor
bargained, sold, and quitclaimed described property, to have and to hold the premises,
and that it was his intent to convey all his real estate, is a warranty deed. Cook v.

Sm.ith (Sup.) 174 S. W. 1094, rever-sang judgment (Civ, App.) Smith v. Cook, 142 S. W. 26.
A deed conveying only the right, title, and interest of the grantor in land, and not

the land itself, is a quitclaim deed. Baldwin v. Drew (Civ, App.) 180 S. W. 614.
A deed held not a: quitclaim deed, where.it purported to convey the land itself, as

distinguished from a transfer of the grantor's title merely. Id.
Whether a deed is a quitclaim or not depends upon the intent of the parties appear

ing from the face of the instrument, the use of the word "quitclaim" not being abso
lutely decisive. If it appears from the language of a deed that it was intended to con

vey the land itself, rather than such title as the grantor had, it is not a quitclaim. deed.
Pridgen v. Cook (Civ. App.) 184 S. W. 713.

A deed undertaking to "warrant or defend from all persons claiming under" the
grantor was a quitclaim deed. Niles v. Houston Oil Co. of Texas (Civ. App.) 191 S. W.
748.

A deed to land held a quitclaim instead of a warranty deed. Barksdale v. Benskin
(Civ. App.) 194 S. W. 402.

13. Recital as to partles.-Deed held to convey the property in controversy to H. &
Bro. as a firm. Hollingsworth v. Wm. Cameron & Co. (Civ, App.) 160 S. W. 644.

A deed is not binding upon one who signs it but who is not named in the body of
the deed as one of the grantors. Le Blanc v. Jackson (Civ. App.) 161 S. W. 60.

The grantees in a deed must be in existence when it is executed, but a deed to the
heirs of a dead person is valid if the grantees can be identified, though a deed to the
heirs of a living person, without specifying their names is invalid, especially where the
heirs are yet unborn. Vineyard v. Heard (Civ. App.) 167 S. W. 22.

Since the grantees must be in existence, under a deed to grantor's son and to the
heirs of grantor and his wife, the son would take all of the land conveyed, if grantor
then had no other children. Id.

A deed, reciting that it was a conveyance by B., which was not signed by B., but
was signed, after her death, by her heirs, does not convey the interest of the heirs in
the premises. Jackson v. Craigen (Civ. App.) 167 S. W. 110l.

Unless the heir of the grantor is named in a deed conveying On condition subsequent,
he cannot re-enter, though the condition is breached. Daggett v. City of Ft. Worth (Civ.
App.) 177 S. W. 222.

Where a deed with the grantee's name left blank was given to the purchaser of land
with authority to fill in the name of his grantee, and several like sales were made title
passed to the ultimate purchaser. Fennimore v. Ingham (Civ. App.) 181 S. W. 513.

14. Construction.-In construing a deed, the intention of the parties governs, and
that may be ascertained from the terms of the deed, adequacy of price, and other perti
nent circumstances surrounding its execution. Baldwin v. Drew (Civ. App.) 180 S. W.
614; Hooper v. Lottman (Civ. App.) 171 S. W. 270; Diffie v. White (Civ. App.) 184 S. W.
1065.

Where the language of a deed cannot be harmonized, from which an ambiguity
arises, so that the instrument is susceptible of two constructions, the interpretation most
favorable to the grantee will be adopted. Standefer v. Miller (Civ. App.) 182 S. W. 11�9;
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Stevens N. Haile\Civ. App.) 162 S.' W. 1025; Beaton v. Fussell (Civ, App.) 166 s. W. 458;
Orawford v. Spruill (Civ, App.) 187 s. W. 361; Arden v. Boone (Civ. App.) 187 S. W. 995.

The habendum clause of a purported deed, "to have and to hold the said hereby
granted and described premises * * * forever from and after my death the delivery
hereof not to occur until my death," was ambiguous as to the time of the delivery of the

deed, since the phrase "the delivery hereof," etc., might have referred either to the prop-
erty or the instrument. Stevens v. Haile (Civ. App.) 162 S. W. 1025.

.
.

The law of the state where land conveyed by deed is situated governs the obligation
assumed by the grantor. Newsom v. Langford (Civ. App.) 174 s. W. 1036.

15. Property conveyed.-Where by the rejection of a false and impossible part of a

descript�on which is repugnant to the general intention of a deed a perfect description
will remain, the false part should be rejected and effect given to the deed. Griswold v.

Comer (Civ. App.) 161 s. W. 42�.
The description in a deed 'need not state in what survey thB land is situated, if it

otherwise identifies it. Hinkle v. Hays (Civ. App.) 162 S. W. 435.
Though the first call of a deed was imperfect, held that by starting at the second

call, which agreed with the subsequent calls, the description was sufficiently certain to

prevent the deed from being void for uncertainty. Id.
Where a deed of trust described the property as 160 acres known as the .J. H. B.

homestead survey, that description was not so vague as to render the deed of trust in
valid as against one not a bona fide purchaser. Rushing v. Citizens' Nat. Bank of Plain
view (Civ. App.) 162 S. W. 460.

That a description in a deed does not entirely inclose the land will not invalidate the
deed, where it otherwise sufficiently identifies the land. Randolph v. Lewis (Civ, App.)
163 S. W. 647.

A description in a deed held to be sufficiently certain under the maxim. that "that
is certain which can be made certain" to make the deed admissible in evidence. Roberts
v. Hart (Civ. App.) 165 S. W. 473.

Where plaintiff, in addition to the .ordinarv count of trespass to try title, prayed ref
ormation of her deed, which, while reciting a conveyance of 160 acres, described only
80, it was improper for the court to direct a verdict in her favor on the ground that the
deed on its face showed a conveyance of 160 acres, for a partfcular description will gov-
ern a general one. .Johnson v. Conger (Civ. App.) 166 S. W. 405.

'

The deed of a grantee of 100 acres of land to be selected out of a larger tract under
taking to convey a particular part of a 100 acre tract established that the selection had
been previously made. Hermann v. Thomas (Civ. App.) 168 S. W. 1037.

If the land intended to be conveyed be so inaccurately described that it appears by
the deed that the identity of the land is altogether uncertain, the court should pronounce
the deed void. In this case evidence to identify the land described held sufficient to sup
port a finding identifying the tract as the land in controversy. Young v. Gharis (Civ.
App.) 170 s. W. 796.

Where a deed specially excepted "D's l%-acre tract," by reference and by descrip
tion, the grantee and his successor in interestiacqutred no interest in the excepted tract,
though the deed to D. described it as "1.35 acres." Gilmore v. O'Neil (Sup.) 173 s. W.
203, reversing judgment (Civ. App.) 139 s. W. 1162.

Where a conveyance of lots is made with reference to a map, it is immaterial who
made the map or whether it is recorded or whether a copy can be produced, if the loca
tion can be proven with reference to streets, etc., by. any method recognized by law.
Spencer v. Levy (Civ. App.) 173 S. W. 550.

A deed held to convey all the grantor's interest as heir in lands in S. county, as well
as in H. county. Holman v. Houston Oil Co. (Civ. App.) 174 s. W. 886.

A deed of "810 acres, * * * part of the H. league, * ?I< * the same to be an

undivided interest in said league," conveys the grantor's undivided interest of that num
ber of acres in the east half 0:( the league; he owning nothing in the west half. Id.

A deed, whether the sale be Judicial or voluntary, is not void for uncertainty, unless
on its face the description cannot, by extrinsic evidence, be made to apply to any definite
land. The only uncertainty in the description in a deed being in an attempted excep
tion, the exception fails, and not the grant. Waterhouse v. Gallup (Civ. App.) 178 S. W.
773.

Deed conveying only the unsold part of a survey, less 80 acres mentioned therein,
without evidence as' to what; if any, part of the survey had been previously sold, held
not to identify the land thereof involved in the grantee's action of trespass to try title.
Brown v. Foster Lumber Co. (Civ. App.) 178 s. W. 787.

Where 200 acres of land were conveyed without a definite description, the mere plat
ting of the land and setting aside of a certain block as containing such 200 acres held
not to give title thereto, where it contai;ns more than the quantity sold. Ware v. Per
kins (Civ. App.) 178 S. W. 846.

Where a conveyance referred to a recorded map for description, such map and metes
and bounds of the lot as delineated thereon are a part of the instrument. Gibson v.
Carroll (Civ. App.) 180 s. W. 630.

A deed to a tract of land comprising 400 acres more Or less, but reciting that it cov
ered the unsold portion of a 3,OOO-acre tract, and a deed to 1,000 acres, alleged to cover
the land previously conveyed to the grantee by the equitable owner, held not to cover a
320-acre tract which the owner had previously attempted to convey by an invalid deed,
wher.e it clearly appeared that there was no attempt to include such tract in these deeds.
Ayers v. Snowball (Civ. App.) 181 s. W. 827.

Where the ambiguity in a deed as to the land conveyed is patent, and so inconsistent,
and contradictory that the deed is inoperative, no land passes by it, unless the deed is
corrected to conform to the actual agreement of the parties. Where a general descrip
tion of the acreage intended to be conveyed is inconsistent with the particular locative
calls identifying the land, such deed should be construed most favorably to the grantee.
Standefer v. Miller (Civ. App.) 182 S. W. 1149.

Where the description of the property in a deed contains false matter; without which
the description would be sufficient to identify the property conveyed, such false matter
will be rejected and effect given to what remains. Id.
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Where a deed, following the field notes, calling for the length of the lines east and
west and for the north and south lines of the section, recited that the intention of the
parties was "to convey said amount of land," such recital did not refer alone to the
quantity of the land conveyed, rirst mentioned in the deed. Id.

A deed of land would not be treated as void for want of a sufficient description, un

less so defective that the land could not be located by. inspecting the deed and resorting
to the muniments or evidences, to which it expressly or impliedly refers. The office of
the description in a deed is not to identify the land, but to furnish means of identifica
tion. Description' in deed, conveying 420 acres out of northeast portion or part of sur

vey, containing 836 acres after northwest and southwest corners, amounting to 433 acres,
had been conveyed, held to convey a square conforming to the north and east boundary
lines of the survey, and, in connection with the field notes, its form and area, to be suf
ficient as to description. Diffie v. White (Civ, App.) 184 S. W. 1065.

Deeds through which plaintiff in a suit to recover land deraigned title, held not void
on their face for want of a description. North Texas Dumber Co. v. First Nat. Bank of
Atlanta (Civ. App.) 186 S. W. 258.

Though map of "addition" was not in deed records of county at time of a conveyance
of a block therein title vested in grantee where grantor, in describing property in deed,
referred to map which designated land after having been actually located and surveyed
on the ground. King v. Lane (Civ, App.) 186 S. W. 392.

Where a deed fails to properly describe the land conveyed, it may be corrected by
the grantor giving a correction deed properly describing the property. Hodges v. Moore
(Civ. App.) 186 S. W. 415.

The exception of land required to make the full acreage conveyed under general war

ranty deed will be rejected as repugnant to the grant. Arden v. Boone (Civ. App.) 187
S. W. 995.

Where there is no suggestion that calls for courses and distances given in a deed
are not correct, the deed conveys all the land embraced within its lines, though it is
more than the amount stated in the deed and intended to be conveyed, Seureau v. Fra
zer (Civ. App.) 189 S. W. 1003.

A deed, to a place "known as the place built on by Thos. Davis and lastly occupied
by G. N. Breckenridge" was not void for uncertainty as the land might be identified by
extrinsic evidence. Petty v. Wilkins (Civ. App.) 190 S. W. 531.

Error in description of land in deed held not to prevent a good marketable title; the
deed referring to the recorded deed to the grantor for full description. Nelson v. Butler
(Civ. App.) 190 S. W. 811.

Deed conveying certain number of acres from larger survey, though grant restricts
interest of grantee to certain part, makes grantee tenant in common with owner of
larger tract; his interest being represented by fraction whose denominator is number of
acres in larger tract, and numerator is number of acres conveyed. Whitfield v. La
Grone (Civ. App.) 191 S. W. 1169.

16. -- Appurtenances and easements.-An easement over the land of another may
be acquired when it is necessary for an outlet to the county road.

Where an owner of land verbally reserved a way over the land conveyed so as to
have access to a parcel retained, the right is personal' to him, and cannot inure to the
benefit of subsequent grantees to whom he conveyed his remaining parcel. Bowington
v. Williams (Civ. App.) 166 S. W. 719.

A conveyance of a city lot with reference to a map of the city addition was a con

veyance of all the appurtenances ascertainable by the map. Spencer v. Levy (Civ. App.)
173 S. W. 550.

Where a vendor of land agrees with the purchaser that it is bounded by a street or

alley and So describes it in the deed, such purchaser, as against the vendor and those
taking with noti-ce, has an easement in .the property represented as a street or alley.
Perrow v. San Antonio & A. P. Ry, Co. (Civ. App.) 181 S. W. 496.

Laws 1884 (Gammel's Laws Tex., vol. 9, pp. 600-6Q2), providing for a right of way
across land surrounding the land of another; held not to apply to plaintiff's tract bounded
on three' sides by a river and on a fourth by land of defendant. Anderson v. Engler (Civ.
App.) 184 S. W. 309 .

.

An easement by way of necessity arises where owner of land sells part thereof, and
it is necessary to pass over land sold to reach that which he has retained. Use of stair
way in new adjoining building for access to existing building in place of former outside
stairway held not necessary to use of upper story of original building, so that grantee
took no rtght of use. Callan v. Walters (Civ. App.) 190 S. W. 829.

Easement in favor of grantee held to have arisen by implication of law where part
of a tract was conveyed and there was an apparently permanent and obvious alleyway
reasonably necessary thereto. Miles v. Bodenheirn (Civ. App.) 193 S. W. 693.

Where company operating cotton seed oil plant executed deed of trust on property
situated in town, seedhouse located in country a number of miles away on land of party
who contracted to buy cotton seed from company did not pass as appurtenant to com

pany's property in town. Balcar v. Lee County Cotton Oil Co. (Civ. App.) 193 S. W. 1094.

17. -- Crops and timber.-Whether nursery stock, prima facie a part of the realty,
is subject to the lien of a mortgagee of the land depends upon the intention of the par
ties at the time the mortgage was executed. Colonial Land & Loan Co. v. Joplin (Civ.
App.) 184 S. ·W. 537. •

Crops grown on mortgaged land are personalty of the mortgagor, and not subject to
the mortgage. rd.

Where the parties to a mortgage of lands of a nursery company contemplated that
the company might sell the nursery stock without accounting for proceeds, which was

. done, it was the intention that the stock be regarded as personalty, not subject to the

mortgage. rd.
18. -- Fixtures.-Contract between mortgagor and mortgagee of personal property

that same shall not become fixture upon attachment to realty held valid between parties.
Phillips v. Newsome (Civ. App.) 179 S. W. 1123.

. .

Stationary engine, bolted. to concrete bed prepared therefor and attached by its shaft
to the building, held a fixture, title to which passed to the purchaser. Id.
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Art. 1108. [629] [553] Other forms and clauses valid.

Art. 1108

Covenants in general.-The usual covenants of warranty appearing in a deed apply
only to the title conveyed, and do not guarantee the quantity of land. Holland v. Ashley
(Civ, App.) 158 S. W. 1033.

A general covenant of warranty does not include a warranty of the quantity of land

conveyed, unless the' property is sold by the acre and the quantity warranted. Brown

v. Yoakum (Civ. App.) 170 S. W. 803.
The sale of lots by a townsite company, with statement that railway would build

its depot opposite the lots, held not a contractual obligation in the nature of a cove

nant to erect the depot. Ore City Co. v. Rogers (Civ. App.) 190 S. W. 226.

Where a deed contains full covenants of warranty, exceptions, conditions, or reser

vations inconsistent therewith are of no effect. Jung v. Petermann (Civ. App.) 194 S.
W.202.

Covenants running with the land.-A covenant by a purchaser in a contract for the

sale of land to operate a street railroad around a certain part of the land for the life of

the purchaser's franchise was a covenant running with the land. Arlington Heights
Realty Co. v. Citizens' Ry. & Light Co. (Civ. App.) 160 8'. W. 1109.

Persons llable.-One furnishing money to a vendee to purchase land on notes ex

ecuted by the vendee directly to such person is not 'a warrantor of the title nor of the

quantity of the land conveyed. Roberts v. Prather (Civ, App.) 158 S. W. 789.'
A covenant restricting the use of lots which were part of a tract divided and sold

for residence purposes may be enforced against a grantee of an original purchaser,
where he bought with actual or constructive knowledge of the purpose of the covenant to
benefit all of the lots. Hooper v. Lottman (Civ. App.) 171 s. W. 2701•

person� ent+tled to enforce covenants.-Where the county opened up a road on land

purchased by plaintiff, after he had sold it, any right of action existing on warranties
in plaintiff's deed and violated by the opening up of the road was not held by plaintiff.
Bonzer v. Garrett (Civ. App.) 162 S. W. 934.

_

That a purchaser could have ascertained the defects in a title, or even that he
had knowledge thereof, is no defense to an action by him upon the covenant of war

ranty after eviction by a superior title. Goleman v. Luetcke (Civ. App.) 164 S. W. 1117.
Where the owner of land, intended to be sold for residence purposes, imposed restric

tive covenants, calculated to preserve the residential character of the property, in the
deeds to the several grantees, the restriction is for the benefit of all of the lots,. and
individual lot owners may enforce the covenant. That a covenant restricting the building
of stables upon lots in a residence subdivision varied does not show that the covenants
were not imposed pursuant to a general scheme to make the locality more attractive, and
will not prevent an individual purchaser from enforcing the same. Hooper v. Lottman
(Civ. App.) 171 S. W. 270.

That a covenant, restricting the use of lots in a residence subdivision, was omitted in
conveyances of land to a water company will not prevent other grantees from enforc
ing the covenant; the furnishing 0\ water to persons living in the district being a

necessity, and the necessary use of land by a water company being inconsistent with cove

nants applicable to residence property. ld.
Whether a person not a party to a restrictive covenant may enforce it depends upon

the intention of the parties making the covenant. ld.

Performance or breach.-Where a vendor of land, subject to certain vendor's lien
notes which the purchaser agreed to assume, falsely represented that the interest on such
notes was paid to a certain date, the purchaser could sue for damages for the. fraud and
deceit and was not limited to an action for breach of warranty. Jones v. Mon
tague (Civ. App.) 158 S. W. 1053.

The bringing of a suit by the grantee under a warranty deed to quiet title against
one claiming a superior title is not an invitation to assert the superior title which will
bar any right to recover upon the warranty. Coleman v. Luetcke (Civ, App.) 164 S. W.
1117.

While the mere existence of a superior title will not support a recovery upon a war

ranty of title, where there is an assertion of a superior title, the grantee is not required
to make a useless resistance thereto, but may resort to his warranty. ld.

Where there was a breach of warranty in a contract of sale before the delivery of
the deed, the purchaser accepting the deed containing the warranty, with knowledge of
the breach, could merely recover damages for the breach. Luckenbach v. Thomas (Civ.
App.) 166 S. W. 00.

An assumption by a grantee of the debts of the grantor does not give the grantor a

right of action unless the grantee has refused to pay debts and the grantor has paid them
or some of them. Closner v. Chapin (Crv. App.) 168 S. W. 370.

Where value of land, title to which failed, or value of rest of the land sold for gross
sum, or that it was of uniform' value, was not shown, purchaser held not entitled to
recover on warranty. Northcutt v. Hume (Civ. App.) 174 S. W. 974.

Damages for breach.-ln an action upon a warranty of title, the measure of damages
is the price paid for the land, and plaintiff need not prove that the land was of the value
he paid for it. Coleman v. Luetcke (Civ. App.) 164 S. W. 1117.

The rule that the measure of damages which a purchaser may recover is the differ
ence between the consideration given for the land and the value thereof does not
a.pply in cases of breach by the vendor of a warranty. LUckenbach v. Thomas (Civ. App.)
166 S. W. 99.

Where title to part of land rans, damages bearing 'same proportion to the whole pur
chase money as the value of the part to the whole premises, estimated at the price
paid, held recoverable. Northcutt v. Hume (Civ. App.) 174 S. W. 974.

In case of exchange of lands, measure of damages for breach of covenant of general
w:arranty of title is market value of land conveyed to purchase that of warrantor. Wig
gins v . Stephens (Civ. App.) 191 S. W. 777.

Where there is only partial failure of title in violation of general warranty thereof,
value of land lost to warrantee must be ascertained as the measure of damages in ab
sence of agreed value. ld.
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Between immediate parties, proper measure of damages .for breach of covenant of '

general warranty of title in executed! contract for sale of realty is purchase money paid,
with interestr where there has been total failure of title, and purchaser has lost . land. Id.

Art. 1110. [631] [555] Conveyance by sheriff or other officer will
pass title, when.

Description of land.-A sheriff's deed description of property as one-half of survey 671, .

being 338lh acres, in a certain county, while. not void, is insufficient unless aided by ex

trinsic evidence, where there might be other surveys of the same number in the same

county, and the evidence indicates the acreage number was wrong. Leal v. Moglia (Civ.'
App.) 192 S. W. 1121.

Art. 1111. [632] [556] Estates in futuro.'
. Deed or. will.-An instrument whereby a husband conveyed all his property to .his

wife and children with the right to control the property for his life held 'a deed, within.
this article, and not a will. The court, in determining whether an instrument disposing
9f property is a deed or will, will give effect to the intention of the maker. Low v. Low
(Civ. App.) 172 S. W. 590.

Art..1112. [633] [557] Implied covenants.
I

Implied covenants in general.-Where the words "grant" and "convey" were used as

a part of the granting clause of a deed, they implied a covenant on the part of the gran
tor that the'land was free from incumbrances as provided by this article. Alston v.
Pierson (Civ, App, ) 158 S. W. 1165.

Arts. 1112 and 1113 do not raise an im:plied warranty by the use of the words "grant
and convey" in a quitclaim deed. Baldwin v. Drew (Civ. App.) 180 S. W. 614.

In view of this article, held, a provision in a deed was not to be construed as extend
ing time for payment of a mortgage to a third person, against which the grantors spe
cially covenanted .. Chapin v. .Ford (Civ, App.) 194 S. W. 494.

Art. 1113. [634] [558] Incumbrances include what.
Cited, Chapin v. Ford (Civ. App.) 194 S. W. 494.

Implied covenants.-Arts. 1112 and 1113 do not raise an implied warranty by the use

of the words "grant" and convey" in a quitclaim deed. Baldwin v. Drew (Civ. App.) 180
S. W. 614.

Breach of warranty against incumbrances.-Failure of grantor to pay notes, secured
by a lien on land, not assumed by grantee, is a breach of warranty against incumbrances,
Neeley v. Lane (Civ. App.) 193· S. W. 390.

Art. 1114. [635] [559] Conveyance of separate lands of the wife,
how made.

Conveyance and contract to convey In genel"al.--4-That a married woman did not know
a devise embraced a particular tract, and that she treated her sisters as owners thereof,
held not to transfer title to them in view of this article. Morton v. Calvin (Civ. App.)
164 S. W. 420. .

Under Paschal's Dig. art. 1003, authorizing a married woman to convey her separate
property by joint deed ot herself and husband, privily acknowledged by her, she could not
execute an executory contract therefor. Blakely v. Kanaman (Civ. App.) 168 S. ·W. 447,
judgment affirmed (Sup.) 175 S- W. 674.

Under this article married woman held to have no authority to contract to convey her
separate real estate, so that her contract would not be. specifically enforced. Blakely v,
Kanaman (Sup.) 175 S. W. 674. Affirming judgment (Civ. App.) 168 S. W. 447.

Under this ar-ticle married woman's bond for title to her separate realty, mortgage
thereon, or conveyance by power of attorney joined by her husband upheld; because oper
ating as "conveyances" of her title or interest therein. Id. See, also, notes' under art.
4621.

Separation.-Where a husband and wife have already separated, a conveyance in":
tended ·as a provision for the wife's support will be upheld, though the property con':'
veyed was the separate property of the husband. Versyp v. Versyp (Civ. App.) 159
S. W. 16£.

Wife's acknowledgment.-A deed conveying a wife's separate real estate must be
duly acknowledged to be valid, 'under this article. King v. 1;)river· (Civ. App.) 160 S.
W.415. .

A joint and mutual will executed by husband and wife pursuant to a contract be
tween them, which gives to the survivor a life estate in their property with remainder
to their daughters, need not be separately acknowledged by the wife, but declares a
trust in favor of the children to become effective after the death of the survivor. Lar-
rabee v. Porter (Civ. App.) 166 S. W. 395.

.

Only an innocent purchaser, who actually paid a valuable consldera.tion, and receiv
ed or was entitled to receive a conveyance, having no notice of any fraud, can defend
a wife's suit for cancellation of her deed to the purchaser's grantor, based upon fraud
practiced in securing her acknowledgment. Es·sex v. Mitchell (C'iv. App.) 183 8'. W. 399.

Art. 1115.
,

[636] [560] Conveyance of homestead, how made.
See notes 'under arts. 3786 and 4621.

Conveyance and contract to convey in generaJ.-Under this article a contract for the
conveyance of a homestead cannot be specifically enforced unless the wife joined. Bur-
nett v. Mitchell (Civ. App.) 158 S. W. 800.

.

Where the owners of a homestead executed a deed thereto and delivered it to anoth
er in exchange for a vendor's lien note, which was indorsed to a third person, the whole
transaction being for the purpose of evading the homestead laws, the lien was invalid,
and no foreclosure thereof' could be had at the .suit of the holder of the note except
upon the ,prinCiple of estoppel. Henderson v. Wilkinson (Civ. App.) 159 S. W. 1045.

194



'Title 24) .

CONVEYANCES Art. 111'5

A contract by a wife to convey the homestead is not enforceable against her, since

'the only manner in which she may convey is by deed acknowledged as provided by
law. Hudgins v. Thompson (Civ. App.) 163 S. W. 659.

In view of Const. art. 16, § 50, providing that a married man shall not sell the home
.stead without his wife's consent, given in the manner prescribed by law, title to the
·nomestead could only pass by deed acknowledged by the wife apart from her husband, this
-article so requiring. Harle v. Harle (Civ. App.) 166 S. W. 674.

A wife's right in the homestead is a vested right in the land, of which she cannot
'be deprived, except as provided by the Constitution and statutes. Parker v. Schrimsher
(Civ. App.) 172 S. W. 165.

Under this article title to lots, occupied by incorporator as a business homestead,
agreed by 'him to be transferred to the company in return for stock, which was issued,
neither the application for the charter nor the affidavit being executed by such incorpora
tor's wife, did not pass. McGough v. Finley (Civ. App.) 179 S. W. 918.

A married woman's deed of the homestead, delivered in escrow, is valid where she
does not retract before the deed is delivered by the depositary. Burnett v. Continen
tal State Bank of Alto (Civ. App.) 191 S. W. 172 ..

Land not part of homestead.-See art. 3786 and notes.
Where a contract for the sale of land included the vendor's homestead, though his

wife was not a par-ty, specific performance will not be granted as to the land not a

'part of the homestead where. the plaintiff did not offer to accept a conveyance of it in

com)pliance with the contract, for to grant specific perrormance of part of the land, leav
ing plaintiff a right of action for damages, would be making a new contract for the par
ties. Burnett v. Mitchell (Civ. App.) 158 S. W. 800.

The homestead exemption being limited to 2001 acres, the owner of 320 acres cannot
claim the whole tract, hence his conveyance of 160 acres passes good title though his
wife did not join, where his homestead was upon the other half of the tract, and he had
not claimed as part of his homestead any particular 40 acres out of the quarter section
-eonveved. Johnson v. Conger (Civ. App.) 166 S. W. 405.

Where a husband .has designated a homestead of 200 acres out of a larger tract, he
may mortgage or convey the excess, and such conveyance passes the title, though the
wife does not join therein. Hughes v. Hughes (Civ. App.) 170 S. W. 847.

Disposition of proceeds.-A husband has the right to control the proceeds of the sale
of a homestead and may apply thern, to the payment of debts. Russell v. Hamilton, 174
S. W. 705 (following) Alvord Nat. Bank v . Ferguson (Civ. App.) 126 S. W. 622.

.Abandonment of homestead.-A contract for the sale of a homestead belonging to
husband and wife, in which the wife did not join, was void and did not thereafter become
valid by their ceasing to occupy the land as a horne; no other homestead having been
acquired. Ward v. �Talker (Civ. App.) 159 S. W. 320.

While specific performance of husband's contract to convey homestead will be grant
ed after abandonment of homestead, held, that there was no such abandonment as would
justify a decree for specific performance where the wife did not know of the husband's
contract, though they had moved from the homestead. Hudgins v. Thompson (Civ. App.)
163 S. W. 659.

There can be in law no abandonment of a homestead in which the wife does not
join. ld. .. .

Where, during a temporary removal from the homestead, a husband secretly renounc
es the same in a deed of trust thereon, the renunciation is not binding on the wife.
A recital in the mortgage that the property mortgaged is not homestead is a declara
tion by him against interest on the issue of homestead. Parker v. Schrimsher (ClV. App.)
172 S. W. 165.

A husband, though entitled to select the horne, mp,y not defeat a horne established
and vested until, in good faith, he selects another, or in good faith abandons the old
one. ld.

Insanity of wife.-Under art. 3594 and Gonst. art. 16, § 50" a deed of the husband
during wife's insanity granting the homestead, though in consideration of debts of the
community, without a showing of necessity thereof, is invalid. Priddy v. Tabor CCi\;.
App.) 189' S. W. 111.

Separation.-A husband's sole deed to land not used as a homestead, after his wife
had left him and taken up her residence on other land, held valid, though she did .not
join therein. Hughes v. Hughes (Civ. App.) 170 S. W. 847.

Estoppel.-Where a deed 'given in exchange for a vendor's lien note, for the purpose
of evading the homestead laws, was never recorded, and the grantor and his wife remain
ed in possession of the property, there could be no estoppel which would authorize the
foreclosure of the lien at the suit of the holder of the note. Henderson v. Wilkinson
(Ctv, App.) 15.9 S. W. 1045.· ,

A homestead must be conveyed in the manner prescribed by this article, and hence
the failure of the head of the family to protest against the sale of his business homestead
by hia general assignee will not warrant an estoppel vesting title to the property in the
purchaser. McDowell v. Northcross (Civ. App.) 162 S. W. 13.

Where husband and wife executed their warranty deed to secure a loan conveying
part of homestead tract, and the grantee executed a deed thereof to defendant with the
knowledge of the husband and wife, the surviving wire. was not thereby estopped from
suing to cancel both deeds and to remove the cloud from the title. Bailey v. Bailey
(Civ. App.. ) 188 S. W. 264.

Fr-aud and coerdon.-A grantor suing to set aside a conveyance procured by the fraud
of the grantee may show that the property conveyed was his homestead and so describe
it when testtrvtng. McIndoo v. Wood (Civ. App.) 162 S. W; 488.

.

Title to a homestead could not pass without the wife's joinder in the conveyance, un
tamted by fraud of any kind upon her rights, and, if the deed was delivered by her
husband in fraud of her rights, she would not b.e precluded from asserting them against
the purchaser. And where a wife signed a deed or her homestead, reciting a consid
eration of $2,200, understanding that it was to be cash, and her husband, without her
knowledge or consent, delivered it for a consideration partly in notes, there was a
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fraud upon her rtghts, entitling her to rescind as against a purchaser with notice of the
recital, who had made no inquiry as to the husband's authority to deliver on other terms
of payment. Miller v. Flattery (Clv. App.) 171 S. W. 253.

In a suit to set aside. a conveyance of a homestead, evidence held to show that the
plaintiff wife's signature was obtained by fraud. Gill v. Flynn (Clv, App.) 175 S. W. 853.

Where a husband and a third party fraudulently induced the wife to deed. to the
third party her homestead, the wife believing that the transaction constituted a mort
gage, she could have, against a purchaser of her vendor's lien note from the third par

ty with knowledge of the facts, cancellation of the note and deed, irrespective of her
return of the consideration paid her. Essex v. Mitchell (Civ. App.) 183 S. W. 399.

A deed to her homestead, signed by a wife under the coercion of her husband, is
voidable so far as the avoidance touches the rights of a third person not an innocent

purchaser for value. Id.

Easements and incumbrances.-A covenant in a mortgage executed' by a husband
alone that the premises are not the homestead is not binding on the wife. Parker v.
Schrimsher (Civ, App.) 172 S. W. 165.

In action to cancel vendors' lien notes with intervention by defendant's wife seeking
cancellation of her deed, etc., evidence held to justify finding of a pretended sale within
Const. art. 16, § 50, declaring such sales of homestead involving conditions of defeasance,
void. Bludworth v. Dudley (Civ. App.) 173 S. W. 561.

A conveyance of a homestead intended as a mortgage is void as to anyone not an

innocent purchaser. Gill v. Flynn (Civ. App.) 175 S. W. 853.
Under express .provtsion of Const. art. 16, § 50, a warranty deed to secure a loan ex

ecuted by husband and wife conveying part of their homestead was absolutely void, and
the grantee took no title thereto, and hence could convey none by his deed thereof.'
Bailey v. Bailey (Civ. App.) 188 S. W. 264.

If vendees conveyed land to satisfy purchase-money debt, leaving deficit, and a par
.cel was reconveyed to them under agreement that the lien reserved was for the origi
nal purchase price, and such transaction was simmla.ted to avoid the constitutional pro
hibition against mortgaging the homestead, no lien would attach. Jenkins v. Guaranty
State Bank of Palestine (Civ. App.) 189 S. W. 314.

Though an easement of an alleyway appurtenant to a homestead is within this arti
cle, the deed of a homestead duly signed and acknowledged by the .gra.ntor and wife will
pass an easement appurtenant, though the easement is not described in the deed. Miles
v. Bodenheim (Civ. App.) 193 S. W. 693.

Rights of purchasers and mortgag)ees.-A contract executed by a husband alone to,
convey the homestead is not unlawful, and an action lies against the husband for the
breach of the contract, where he assured the purchaser that the wife would join in
the deed, and she refused so to do. Fonda v. Colquitt (Civ. App.) 165 S. W. 1195.

Where a wife executed a deed of her homestead, either under her husband's coer

cion or the inducement of the misrepresentations of the grantee, who gave a check for
the conveyance which the wife never cashed, and which she tendered in court in her suit
for cancellation, the third person was not an innocent purchaser for value without notice.
Essex v. Mitchell (Civ. App.) 183 S. 'Vi,T. 39-9.

In action to cancel deed of land out of homestead tract and grantee's deed thereof
to defendant, evidence held to show that defendant knew first deed was to secure a
debt. Bailey v. Bailey (Clv. App.) 188 s. W. 264.
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·TITLE 25

CORPORATIONS-PRIVATE

Chap.
2. Creation of corporations.
3. Powers and duties of private corpo

rations, and duties of stockholders in
reference thereto, etc.

4. Land, acquisition, etc., of-Restricted.
8. Liabilities of stockholders and direc

tors.
9. Insolvent corporations.

10. Dissolution of private corporations.
11. Religious, charitable and other corpo

rations.
13. Telegraph corporations.
14. 'Telephone and telegraph companies.

Chap.
16. Channel and dock corporations.
21. Gas and water corporations.
21a. Gas, electric current and power cor-

porations.
22. Sewerage companies.
23. Cemetery corporations.
24. Oil, gas, salt, etc., companies.
25. Bond investment companies.
25a. Building and loan 'associattons.
25b. Co-opera.tive savings and contract loan

companies.
25c. Loan and investment companies.
26. Foreign corporations.

CHAPTER TWO

CREATION OF CORPORATIONS

Art.
1120. Private corporations 'may be created.
1121. For what purposes corporations may

be created.
1122. Charter and what it must set forth.
1123. Charter must be subscribed and ac-

knowledged.
.

1125. Private corporations for profit must
subscribe, etc.

1126. Secretary of state to receive, file and
record charter, on satisfactory evi
dence, and payment of fees and
franchise tax.

1127. Satisfactory evidence defined.

Art.
1128. Secretary of state may require oth

er evidence.
1129. Certain corporations exempt from

provisions.
1130. Subscriptions and payment of stock

requireci of excepted corporations.
1131. Must be filed with secretary of state.

etc.
1137. Renewal and consolidation of two

or more such corporations, etc.•

how.
1138. Existence of corporation shall not be

disputed collaterally.

Article 1120. [641] [565] Private corporations may be created.
Cited. City Com"rs of Port Arthur v. Fant (Civ. App.) 193 S. W. 334.

Art. 1121. [642] [566] For what purposes corporations may be
created.

11a. Private corporations may be created, under the general cor

poration laws of this State, by the voluntary association of three or more

persons, for the purpose of building, constructing and repairing boats,
ships and vessels for use in and for the navigation of rivers, lakes,
streams and seas, with power to build, construct; maintain and operate
such docks, dry docks, marine railways, wharves and other appurtenanc
es as may be necessary for the accomplishment of such purpose. [Act
March 20, 1917, ch. 90, § 1.]

Explanatory.-Took effect 90 days after March 21. 1917. date of a.djournment.

16. For the establishment and maintenance of oil companies with
the authority to contract for the lease and purchase of the right to pros
pect for, develop and use coal and other minerals, petroleum and gas;
also the right to erect, build and own all necessary oil tanks, cars and
pIpes necessary for the operation of the business of same. [Act, March
31, 1915, ch. 144, § 1.]

All private corporations heretofore created under the provisions of
Subdivision 16, Article 1121, Chapter 2, Title 25, Revised Statutes of
Texas of 1911, shall, in addition to the powers therein enumerated, have
the power to contract for the lease and purchase of the right to prospect
for, develop and use gas; also erect, build and own all necessary oil
tanks, cars and pipes necessary for the operation of the business of same.

[Act March 31, 1915, ch. 144, § .2.]
Explanatol'y.-Act took effect' 90 days after March 20, 1915, date of adjournment.
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53. The construction,' operation and maintenance of terminal rail
ways; and any such terminal railway company, in addition to the rights
conferred by law upon corporations generally, shall have and exercise
all rights and powers conferred upon railroad companies by Chapters 8
and 9, Title 115 of the Revised Statutes of Texas, relating to railroads.
And when any such terminal railway company is adjacent to any inland
navigable stream or' water body, it shall have the right and power to

construct, erect, operate and maintain all necessary and convenient fa
cilities of every kind and character to accommodate and expeditiously
handle the exchange of freight and passenger traffic with any and all

steamships, and all other vessels and water craft using such waterways.
Such terminal railway company shall also have the right to issue bonds
in excess of its authorized capital stock; provided, that its stock and
bonds shall be issued under the direction of the Railroad Commission
of this State, in accordance with the stock and bond law regulating the'
issuance of stocks and bonds by railroads; and the commission shall fix
the values of the property, rights and franchises of such terminal railway
company; and its stock and bonds shall not exceed the amount author
ized by the Railroad Commission of Texas; and jurisdiction over the
issuance of the bonds herein authorized is hereby expressly vested in the
Railroad Commission; provided, that no such terminal company shall
have the right to charge any railroad company, steamship, vessel or wa

ter craft for .terrninal facilities a greater amount than may be, from time
to time, designated and' established by the Railroad Commission, which
shall have authority to establish and prescribe such rates and rules for
the operation of all such terminal companies as will prevent discrimina
tion by them against any common carrier with respect to either charges
or service; provided, further that the provisions of Articles 6656, 6657
and 6658 of the Revised Statutes of Texas shall apply to any and all or

ders, rulings, judgments and decrees of the Railroad Commission made,
entered or held under the provisions of this subdivision in regard to such
terminal railway companies. [Act March 10, 1917, ch. 72, § 1.]

Explanatory.-Took effect 9(y days after March 21, 1917, date of adjournment. The
act am.ends section 53, article 1121, Title 25, ch, 2, Rev. Civ. St. 1911, being Acts 30th
Legislature, ch. 157.

,

'

60. The construction, acquiring, maintaining and operating lines
of electric, gas or gasoline, denatured alcohol, or naptha motor railways
within and between any cities or towns, and interurban railways within
and between cities and towns, in this State, for the transportation of
freight, or passengers, or both, with power, also to construct, own and
operate union depots and office buildings, and such interurban railways
shall have the same rights of eminent domain as are now given by law to
steam railroads ; and any such company shall have the right and au

thority to acquire, hold and operate other public utilities in and adjacent
to the cities or towns within or through which said company operates.
But no electric, gas or gasoline, denatured alcohol, or naptha motor rail
ways, incorporated under this subdivision, shall ever be exempt from the
payment of assessments that may be legally levied, or assessed against
it for street improvements. Corporations created under this subdivision
shall be, and are authorized to exercise the right of eminent domain for
the purpose of acquiring right-of-way upon which to construct their rail
way lines, and sites for depots and power. plants, upon the same condi
tions, and in the same manner as railroad corporations are now required
to do under the laws of this State, and shall have the same rights, pow
ers and privileges as are now granted to interurban electric railway com

panies, by Chapter 17, of Title 115, of the Thirty-second Legislature, and
all the powers of whatsoever kind, or character, conferred by said chap
ter; provided no property upon which is located a cemetery shall ever

be condemned, unless it shall affirmatively be shown, and so found by the
court trying such condemnation suits, that it is necessary to take such

-,
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property and no other route is possible or practicable; and provided that
the electric, gas or gasoline, denatured alcohol or naptha motor railways
incorporated under this subdivision, which shall engage in transporting
freight shall be subject to the control of the Railroad Commission.

That any corporation heretofore organized under any law of this

State, and which now or may hereafter own or operate a line of electric,
gas or gasoline, denatured alcohol, or naptha motor railway, within and
between any cities or towns in this State, shall be and the same is hereby
authorized to own and operate office buildings, and to acquire, hold and

operate electric light and power plants in and adjacent to the cities or

towns within or through which said company operates, and may, by
proceeding in the manner provided by existing laws, amend its articles
of incorporation so as to expressly include any or all powers herein au

thorized.
Any corporation heretofore organized under this subdivision may,

by proceeding in the manner provided by existing laws, amend its char
ter so as to expressly include all powers given under this section as now

amended. [Act April 2, 1917, ch. 178, § 1.]
Explanatory.-The act amends subd. 60 of art. 1121, Rev. Civ. St. 1911. No reference

is made in the act to the fact that since the adoption of the' Revised Statutes this:
subdivision has been twice amended, first, by Acts 1913, p. 67, and later by Acts 1913,
p. 349. Took effect 90 days after March 21, 1917, date of adjournment.

76. A private corporation may be formed and chartered for the de
sign, purchase and sale of steel and iron and other metal products and
the manufacture of any or all of such .products, and for the design, sale,
construction and erection of engineering and architectural structures,
and for contracting for the construction and erection of such structures.

[Act March 22, 1915, ch. 109, § 1.]
.

Explanatory.-The act amends art. 1121 by adding thereto section 76 to read as above,
The act took effect 90 days after March 20, 1915, date of adjournment..

Article 1121 cited, Commonwealth Bonding & Casualty Tns. Co. v. Meeks (C'iv. ·App.)
187 s. W. 681. 9 Gammel's Laws, p. ·679, and- Laws 1871, 2d Sess. ch .. 80, § 5, subd. 27,
cited, Staacke v. Routledge (Civ. App.) 175 s. W. 444.

Partial invalidity of charter.-A corporate charter is· not necessarily void as a

whole because it contains a provision authorizing the corporation to engage in a busi
ness not-authorized by law. Staacke v. Routledge (Clv. App.) 175 S. W. 444�

Subdivision 2.-Cited, Richardson V. General Assembly of the Church of the Living
God (Civ. App.) 191 S. W. 148. .

Subdivision 10.-Neither subd. 10 nor subd. 18 authorize the formation of a corpo
ration to engage in the business of renting by the hour automobiles with their drivers.
Staacke v. Routledge (Civ, App.) 175 S. W. 444.

Subdivision 16.-This subdivision, as amended by Acts 34th Leg. C. 144, held not to
authorize a producing oil company organize'd in a foreign state to own and operate a
railroad. Continental Trust CO. V. Brown (Civ. App.) 179l S. W. 939.

Subdivision 18.-Neither subd. 10 nor subd. 18 authorize the formation of a corpora
tion to engage in the business of renting by the hour automobiles with their drivers.
Staacke V. Routledge (Civ. App.) 17& s. W. 444.

SUbdivision 23.-An irrigation company has the power of eminent domain and may
exercise the privileges of public service corporations with respect to irrigation projects,
whether incorporated under Rev. St. 1895, art. 704, subd. 6, or under this subdivision.
Co-operative Vineyards CO. V. Ft. Stockton Irrigated Lands Co. (Cfv. App.)

,

158 S. W.
1191.

An-Irrtgation company which has not taken water from streams in which the public
has any interest, but only distributes water arising from lands owned exclusively by
it which do not touch the lands of others except persons holding under it cannot exercise
the privileges of public service corporations with respect to irrigation projects including.
the power of eminent domain. Id.

Subdivision 24.-A corporation form.ed under this subdivision cannot by its charter
be given the power to engage in the business of renting .by, the hour its automobiles.
Staacke v. Routledge (Civ. App.) 175 S. W. 444.

Subdivision 29.-Under arts. '1164, 1165, a corporation formed under subd, 29 may not
bind itself as accommodation indorser. McCaleb V. Boerne Electric Power & Mfg. Co.
(Civ. App.) 173 S. W. 1191.

.

.

-

Subdivision 3O.-In an action against a stockyards company for injuries to live
stock, held, that the measure of damages was the difference between the value of the
stock when received by the company and the value "when delivered to the plaintiff.
Hovencamp V. Union Stockyards Co. (Sup.) 180 S. W. 225.

Subdivision 31.-Under a charter authorizing construction and maintenance of estab
:
lishment for slaughtering, refrigerating, canning, curing, and packing meats, held, that
a meat packing company had authority to enter into a contract to provide refrigerating
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rooms for preservation of turkeys. Cuero Packing Co. v. Alamo Mfg. Co. (Civ. App.) 194
S. W. 492.

•.

Subdivision 37.-Cited, McCaleb v. Boerne Electric. Power & Mfg. Co. (Civ. App.) 173
S. W. 119Q; Commonwealth Bonding & Casualty Ins. Co. v. Hill (Civ. App.) 184 S. W. 247.

Subdivision 39.-See Co-operative Vineyards Co. v. Ft. Stockton Irrigated Lands Co.
(Civ. App.) 158 s. W. 1191; note under subd, 23, ante.

Subdivision 40.-Abstract company, acting for sellers of land, incurred no liability to
buyer because of negligence in drawing up abstract of title. To render title abstract
company liable for damages occasioned buyer of land by negligence in failing to search
for matters of record touching the title, company's negligence need not have been sole
cause of loss; it being sufficient that its negIigence concurred with seller's fraud. Title
abstract company held liable to buyer of land for damages suffered! because of its failure
to make diligent search for matters of record relating to title to land, where company
undertook, at buyer's instance, to correct and complete its abstract made for sellers.
Decatur Land, Loan & Abstract Co. v. Rutland (Civ. App.) 185 S. W. 1064.

Subdivision 46.-Cited, National Live Stock Ins. Co. v. Gomillion (Giv. App.) 178 S. W.
1050.

Subdivision 48.-Duly elected executive officers of district union which had purchas
ed land and erected warehouse and which thereafter changed its organization and private
charter from a national to a state subsidiary, held entitled to the charge and control of its
warehouse property and its books, constitution, and by-laws. Acts of officers of a farmers'
district union not violating its by-laws in respect to possession and control of its property
held binding upon other members of the union or 'Organization. A farmers' district union,
chartered under a national organization by subsequent application for a charter from the
state organization and the acceptance thereof, ipso facto repudiated and surrendered its
charter from the national organization. RYan v. Witt (Civ. App.) 173 s. W. 952.

Subdivision 73.-See Co-operative Vineyards Co. v. Ft. Stockton Irrigated Lands Go.
(Civ. App.) 158 s. W. 1191; note under subd. 23, ante.

Under subd. 73, determination by electric light and ice company that condemnation
of land of railroad was necessary could not be reviewed by courts, in absence of abuse,
or showing that use of right of way is Impatred. Pecos & N. T. Ry, Co. v. Malone (Civ .

.APp.) 190' s. W. 809.
While a corporation formed to supply light, ice, water, and power to the people of

a town is within the class denominated private corporations by the statute, its objects
are such as clothe it with a quasi public character and subject it to certain rules govern

ing public corporations. Gulf Pipe Line Go. v. Lasater (Civ. App.) 193 S. W. 773.
Subdivision 75.-Cited, Staacke v. Routledge (Civ. App.) 175 S. W. 444.

Art. 1122. [643] [567] Charter and what it must set forth.
Contracting in other than corporate name.-In the absence of statutory prohibition,

a corporation may .recover on a contract executed by it in a name other than -its corpo
rate name. W. B. Clarkson & Co. v. Gans S. S. Line (Civ. App.) 187 S. W. 1106.

Use of similar name.e=Under the evidence in an action by the "Howe Grain and
Mercantile Company" to enjoin defendants from doing business under the name of
"Howe Grain Company," held, that plaintiff was entitled to the relief sought. Hughes
v. Howe Grain and Mercantile Co. (Civ. App.) 162 S. W. 1187.

Residence.-A corporation is a resident of the state creating it. .International & G.
N. Ry. Co. v. Anderson County (Civ. App.) 174 S. W. 305.

Enforcement of <contract to form corporation.-A contract to form a corporation can

not be specifically enforced, where there is no showing of an agreement upon the pre
liminary steps necessary to its formation, under this article. Davis v, Wynne (Civ.
App.) 190 S. W'. 510.

Art. 1123. [644] [568] Charter must be subscribed and acknowl-
edged.

Cited, Panhandle Packing Co. v. Stringfellow .(Civ. App.) 180 S. w. 145.

Art. 1125. Private corporations for profit must subscribe, etc.
Cited, Witt v. Nelson (Civ. App.) 169 S. W. 381.

Art. 1126. Secretary of state to receive, file and record charter, on

satisfactory evidence of compliance, and payment of fees and franchise
tax.

Cited, Davis v. Wynne (Civ. App.) 19(} S. W. 510.

Mandamus to compel Issuance of charter.-In view of Const. art. 12, § 6, and arts.
1126-1128, held that, act of secretary of state in issuing a corporate charter being dis
cretionary, and not purely ministerial or imperatively required by law, he cannot be
required by mandamus to issue charter where he has not received satisfactory evidence
that provisions of article 1126 have been complied with. Beach v. McKay (Sup.) 191
S. W. 557.

Whether corporate stock had been subscribed in good faith, and 50 per cent. thereof
had been paid in cash or equivalent as required by this article, held questions of fact
to be determined by secretary of state in exercise of his discretion under article 1128,
and not coercible by mandamus. Id.

In view of Vernon's 'Sayles' Ann. Civ. St. 1914, arts .. 1126, 1128, secretary of state
held within rights in refusing to issue charter to company where it involved acceptance
of patent at value of $'64,050, and evidence was not satisfactory to him that the patent
had such value. rd.

Application to foreign corporation.-Under Code W. Va. 1913, c. 53, § 24 (sec. 2857),
to invalidate issue of stock by West Virginia manufacturing corporation for property
taken at overvaluation, it must be shown that overvaluation was intentional and fraud-
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ulent and fraud will not be implied from mere finding property was worth less than par

value' of stock; Rev. St. Tex. 1911, arts. 1126, 1127, 1145, having no application. South

western Portland Cement Co. v. Latta & Happer (Civ. App.) 193 S. W. 1115.

Art. 1127. Satisfactory evidence defined.
Cited, Davis v. Wynne (Civ. App.) 190 s. W. 510.

Application to foreign corporation.-See Southwestern Portland Cement Co. v. Latta

& Happer (Civ. App.) 193 S. W. 1115; note under art. 1126.

Art. 1128. Secretary of state may require other evidence.
Mandamus to compel issuance of charter.-See Beach v. McKay (Bup.) 191 S. W.

557; note under art. 1126.

Art. 1129. Certain corporations exempt from provisions.
Cited, Commonwealth Bonding & Casualty Ins. Co. v, Hill (Clv. App.) 184 s. W. 247.

Art. 1130. Subscriptions and payment of stock required of excepted
corporations.

Cited, Commonwealth Bonding' & Casualty Ins. Co. v. Hill (Civ. App.) 184 S. W. 247.

Art. 1131. [645] [569] Must be filed with secretary of state, etc.
Other form of notice.�T,he name of an association on the office door with names

of individuals with whom the representative of plaintiff dealt did not necessarily give
notice to plaintiff of a corporation; articles of incorporation not being on file with the

Secretary of State. Luck v. Alamo Printing Co. (Civ. App.) 190 S. W. 204.

Art. 1137. Renewal and consolidation of two or more such corpora-
tions, etc., how.

'

Assent of stockholders.-A stockholder who is present by proxy, but who declines to
vote for a merger of corporations, does not assent thereto, and is not bound by the ac

tion of the majority stockholders favoring a merger. Cattlemen's Trust Co. v. Beck

(Civ. App.) 167 S. W. 753.
Liabilities of new corporation.-Where a contract for the consolidatlon of banks

bound defendant to pay the M. bank's Iiabilttfes as appeared on its books, such con

tract required defendant bank to pay the value of the M. bank's stock to the lawful
holders. And where the agreement obligated defendant to pay all liabilities on the books
at the close of business April 11, 1910, it was liable for the bonk value as distinguished
from the market value of the M. bank's stock on that date. Where defendant was to
pay all the liabilities of the lYL bank, including its stock, part of which had been pledged
to plaintiff, plaintiff could assume that such payments would not be made without a

surrender of the stock, and its failure to notify defendant of the pledge did not estop
it to claim payment, notwithstanding defendant's payment to the pledgor. Guaranty
State Bank of Carthage v, Continental Bank & Trust Co. of Shreveport, La. (Civ. App.)
164 S. W. 411.

In the absence of an agreement to that effect, a new corporation, organized to sue

ceed an old one, is not liable for the debts' of the, old one, unless the new corporation
is merely a continuation of the old one, or unless the new corporation assumes the debts
of the old corporation. But where the new corporation assumes the debts and takes
possession of the assets of the old one, it is liable for a debt of the old one not in ex

cess of the assets. Cattlemen's Trust Co. v. Beck (Civ. App.) 167 S. W. 753.
Under this article, where two corporations formed a new corporation which took

the name of one and assets of both, they did not defeat obligations of old companies,
and where new corporation, although nothing was said at time of consolidation, paid aU
but contested debts of old corpora tlon, there was an implied promise to pay its obli
gations; Texas Seed &, Floral Co. v. Chicago Set & Seed Co. (Civ. App.) 187 S. W. 747.

Actions against new corpor-at'lon.e-Tn an action on a contract for onions to be grown,
brought against a corpora.tion formed by consolidation of corporation with which the
contract was made with another; evidence held sufficient to justify a finding that new

corporation agreed to assume indebtedness of constituent companies. Texas Seed &
Floral Co. v. Chicago Set & Seed Co. (ClV. App.) 187 s. W. 747.

Art. 1138. [675] [599] Existence of corporation shall not be dis-
puted collaterally.

'

Who may qu.estion corporate existence.-Subscriber to corporate stock who took ac
tive part in the incorporation, being elected director and vice president, could not de
fend the company's 'action on his subscription because it was not legally incorporated,
In. that half its capital stock had not been paid in when the charter was issued. Pan
handle Packing Co. v. Stringfellow (Civ. App.) 180 s. W. 145.

A corporation cannot be attacked collaterally by a stockholder upon call for pay
ment of stock subscription. Medlin v. C'ommonwealth Bonding & Casualty Ins. Co. (Civ.
App.) 180 S. W. 899.

Hleqal corporation.-Rev. St. 1911, art. 1138, relating to obligations to ostensible cor
porations, does not apply to pretended corporations expressly forbidden by law. Where
Special Act May 23, 1871 (SP'" Acts 12th Leg. c. 264), for incorporation of banking cor
poration was repealed by Const. 1876, art. 16, '§ 16, the incorporation of pretended bank
ing corporation thereunder, contracts for subscription, and notes given therefor held
that stockholders were not estopped to question existence collaterally. Davis v. Allison
(Civ. App.) 189 S. W. 968.

DECISIONS IN GENERAL
De facto corporations.-The requisites of a "de facto corporation" are the existence

of a law under which a corporatton with the powers assumed might lawfully be created,
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a bona fide effort tOo incorporate thereunder, and an actual user of the rights claimed
to be conferred by such law. As against all persons except the state, a de facto cor

poration has the same powers, and is subject to the same obligations, as a corporation
de jure. In a suit to enjoin a telephone company from using the streets for its line;
it will be presumed that it had attempted in good faith to incorporate under the law,
and actually exercised its franchise thereunder; these .elements of a, de facto corpora
tion being presumed. Roaring Springs Townsite Co. v. Paducah Telephone Co. (Civ.
App.) 164 S. W. 50.

CHAPTER THREE

POWERS_AND DUTIES OF PRIVATE CORPORATIONS, AND
DUTIES OF STOCKHOLDERS IN REFERENCE

THERETO, ETC.
Art.
1140. General powers of corporattons.
1141. Unpaid stock payable when; proof

of payment.
1145.' May increase its capital stock, how.
1146. Watering stock prohibited, torretture

for violation.
1147. Watered stock and bonds not for

money, etc., qUD warranto suit to
cancel.

1148. Suit may be dismissed or not brought
under what conditions.

1149. Remedies cumulative.
1150. Increase in certain cases validated.
1153. Quorum of directors, and annual

elections.
1159. Directors shall have general man

agement, etc.
1160. Directors shall cause record to be

kept, etc.

Art.
1161. Shall report to stockholders and

make dividends.
1162. May borrow money.
1164. Corporation restricted to objects of

its creation; may contribute to
certain enterprises not political;
pending suits.

1165. 'Restrictions upon oreatton of debts.
1167. Penalty of rorrotture ror vtolatton of

provisions of either of last three
preceding articles.

1168. Btock of corporation is personal es

tate.
1169. Dtrectors may require payment of

stock.
1170. Stock forfeited, when and how.
1173. Corporation. may convey lands, hDW.

Article 1140. [651 ] [575] General powers of corporations.
See notes under art. 1164.

2. Corporate powers and .Jiabilities-In general.-A doubt as to the implied powers
of a corporatton must be resolved against the' corporation. State, v. Country Club (Civ.
App.) 173 S.' W. 570. I

An Incorporated gDlf club held not to possess an implied power to dispense intox
-Ica ting liquors to its members. Id.

Corporations exist by law for the purposes defined in their charters, and he who
deals with them is charged with notice or those purposes. El Fresnal Irrigated Land Co.
v. Bank of WashingtDn (Civ. App.) 182 S. W. 701.

3. -- Incidental.-Under arts. 1140, 1164, 1167, a eorpora.tion can exercise only
powers expressly granted or those necessary Dr reasonably appropriate to the exercise
of such powers. State v. Country Club (Civ. App.) 173 S. W. 570.

'

The powers or a corporation are not restricted to those expressly conferred by its

charter,. but include as necessary all those powers which are appropriate. T'ayior Feed
Pen CD. v: 'I'aylor Nat. Bank (Civ. .App.) 181 S. W. 534.

A corporation is not restricted to the actual wording of its charter, but has im

plied powers reasonably necessarv or usually incident to its business. Coppa.rd v.

Farmers' & Merchants' State Bank (Giv. App.) 184 S. W. 551.

5. -- Purchase own stock.-A corporatton, when not forbidden by statute and
when acting in good faith and without objection from its stockholders Dr prejudice to
'creditors, may purchase shares or its DWn stock, regardless of the purpose ror which it
is bought, W. R. Case & Sons Cutlery CD. v. F'olsom (C'iv. App.) 170 S. W. 1066.

A cDrporatiDn,' organized to sell land which represents its capital and for which CDr

porate stock was issued, may provide in its charter that the holders of the stock may
surrender it and' accept land in lieu thereof Dn such terms as may be determined by
the corporation. Rowan v. T'exas Orchard Development CD. (Civ. App.) 181 S. W. 871.

Where a corporation was insolvent and it became necessary, in winding up its af
fairs, to order- sale of land to satisfy claims, held that purchasers of preferred stock,
under agreement entitling them to demand redemption or same in land on a certain date,
were entitled to make such demand, though that date had not arrived. Id.

,A. corpora.tlons agreement .to buy its stock trom a stockholder will be enforced when
toe purchase can be made and the stock paid' ror without prejudice to the rights or
.credttors and other stockholders. Id.

An agreement by persons selling land to a corporation and adopted by the CDrpD
ration, giving purchasers or preferred stock a right to demand redemptlon Df same in

Jand, held .enforceable, where it appeared that the land was never in fact part of the
capital or the corporation. Id.

An agreement to redeem preferred atock out or the capital if there are no proflts
will not be enforced. Id.

Where the organizer of a .bank induced defendant to subscribe for stock, and gave a

note, agreeing to purchase .. defendant's stock and·, to pay' the
.

note, .which was in the
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hands of a bank, such agreement was not unenforceable as vioiative of the laws of

the state governing the incorporation of state banks. Anderson v. 'First Nat. Bank

(Civ. APP.) 191 s. W. 836.

7. -- To sue and be sued.-A private corporation has the rtght : to maintain an

action in its own name. Rockdale Mercantile Co. v. Brown Shoe Co. (Civ. App.) 184
s. W. 281.

9. -- To enter into partnership.-Without express charter power to enter a pri
vate partnership, a. corporation would be unauthorized to do so. Southern Oil & Gas
Co. v. Mexia Oil & Gas Co. (Civ. App.) 186 s. W. 446.

10. -- Indemnity, guaranty, and suretyship.-A corporation authorized by law to
'enter into contracts of guaranty cannot justify the making of indemnity contracts on

the theory that they fall within its implied powers, and such a contract is ultra vires.
'Texas Fidelity & Bonding Co. v. General Bonding & Casualty Ins. Co. (Civ. App.) 184
S. W. 238.

12. -.- Taking notes, etc.-The mere fact that the buyer of notes was a mercan

tile corporation would not make ultra vires its act in buying such notes' from which
it might largely profit, Coppard v. Farmers" & Merchants' State Bank (Civ. App.) 184
'S. W. 551. J

14Y2' Corporate seal.-The seal of a corporation is not necessary to a valid trans
fer of a note payable to it. Forster v. Elnid, O. & W. R. Co. (Civ. App.) 176 s. W. 788.

15. Capacity to contract ln general.-The contract of a hardware company for an

advertising scheme to extend its sales is in furtherance of its usual business and within
its powers to make. American Mfg. Co. v. O. C. Frey Hardware Co. (Civ. App.) 180
s. W. 956.

Under arts. 1140 and 1162, the execution and issuance of notes by corporation cannot
be held to be ultra vires in absence of evidence that they were not issued in transaction
of corporation's authorized business. Galveston-Houston Interurban Land Co. v. Dow

(Civ. App.) 193 S. W. 353.

16. Contracts before incorporation or organization.-The promoters of a corporation
cannot procure the payment of a bonus to themselves as commissions and charge it to
the corporation when formed. Gommonwealth Bonding & Casualty Ins. Go. v. Thurman
(Civ. App.) 176 S. W. 762.

In an action against defendant and others, promoters, to recover. for surveying a

proposed railroad and for other services and advances prior to defendant's participation
In the enterprise, evidence held to show agreement by defendant, who had received the
benefits, to become liable therefor. Vaughn v. Morris (Civ. App.) 180 S. W. 954.

The expenses incurred by the promoters of a railroad enterprise in their preliminary
work rendered them jointly and severally liable therefor. Id.

In action against promoters for services in surveying a proposed railroad, evidence
held sufficient to show that a defendant had made another defendant agent .for him.
so as to be bound by his actions. Id.

17. -- Liability for contracts of promoters.-A debt .incurred by a promoter of a

corporation on its behalf, prior to the filing of its charter, is not an original liability
of the corporation. Exline-Reimers Co. v. Lone Star Life Ins. Co. (Civ. App.) 171
s. W. 1060.

_

A contract by a promoter of a proposed corporation cannot be ratified by the cor

poration,
.

but liability may arise by adoption 6f the contract by acceptance of bene
fits. Id.

. Notwithstanding Rev. St. 1895, art. 3096h, a corporation held not liable for material
ordered by the promoter and delivered to an officer, where the acts of the corporators
and' of the directors and officers were void. Id

A corporation held notTlable to a subscriber for money paid to promoters in con.
sideration of their agreement to organize the corporation free of expense to stockhold
ers. Commonwealth Bonding & Casualty Ins. Go. v. Cator (Clv. App.) 175 S. W. 1074.

Where, before incorporation, company's promoter without authority contracted on

its behalf to guarantee plaintiff against liability on paper of a corporation in which he
held stock, in return for plaintiff's release of an option on land, so that the owner could
convey to the lumber company, such company was liable on the contract after accepting
'and retaining the land. Weathersby v. Texas & Ohio Lumber Co. (Sup.) 180 s. W. 735.

In an action against a lumber company on an unauthorized contract made by its
promoter before incorporation, evidence held' to show that the company, when buying
land; had notice of the term of the promoter's contract that the company should guar
antee plaintiff against . liability on another company's paper in return for his release of
an option on the land. Id.

Where defendant corporation with notice of'a promoter's contracts, and that a note
given for stock, in another corporation organized by the same promoter was to con

stitute part of its surplus, received the note without consideration. held. that the pro
moter's agreement was. binding on defendant. Commonwealth Bonding & Casualty Ins.
Co. v. Curry (Civ. App.) 183 S. W. 1.

18. -- Rights on contracts of In,corporators.-The subscribers for the stock of a

corporation constituted a v.oluntary association prior to the issuance of its charter, and
a deed to the corporation vested title in them individually, though they held in trust
for the corporation, and -mtght be compelled .to convey the land to it, or be estopped to
deny its title by permitting it to deal with the land as its own. William Gameron &
C'o. v. Tr-ueheaz-t (Civ. App.) 165 S. W. 58.

21. Ultra vires contracts.-One injured by the negligence of a servant of a cor

poration, who is at the time engaged in a business authorized by its charter, but not
allowed by statute, can question the power of the corporation to do the acts.' Staacke
v, Routledge (Civ. App.) 175 s. W. 444.

Capacity of a corporation to hold land can' be questioned by the state only, and so
not by an individual defendant in the corporation's action to compel conveyance to it.
Wooten v. Dermott: Tpwn-Site co, (Civ. App.) 178 S. W. 598.
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The courts will not aid in performing an ultra vires act by enforcing an executory
contract. Buchanan v. Houston & T. C. R. Co. (Clv. App.) 180 S. W. 625.

It is not every ultra vires act of a corporation that is void. Coppard v. Farmers'
& Merchants' State Bank (Civ. App.) 184 S. W. 551.

.
.

A bond given by a corporation to construct a building is binding on the surety,
though the contract is ultra vires as to the corporation. Kaufman v. Christian-Wathen
Lumber Co. (Civ. App.) 184 S. W. 1045.

22. Property and conveya:1ces-Power to convey.-Intoxicating liquors purchased by
a corporation and held for sale to its members are the sole property of the corpora
tion as an entity. State v. Country Club (Civ. App.) 173 S. W. 570.

In absence of constitutional prohibition the Legislature can empower quasi public
corporations to transfer their franchises and all their property, either by absolute sale
or by lease or mortgage, though the transfer may disable them from performing their
duties to the public. Subd. 4 of this article authorizes quasi public corporations, to sell
their property for corporation purposes, and no one but the state can question the pro
priety of the directors' determination of what is required by the purposes of the cor

poration. It authorizes a sale by the corporation to its principal stockholder to dis
charge its obligation to him by reason of his payment of all its debts, where the pur
chaser continued to perform the public service. Gulf Pipe Line Co. v. Lasater (Civ,
App.) 193 S. W. 773.

31. Estoppel to deny corporate powers of corporation.-The doctrine of estoppel of
a corporation to plead its ultra vires act as a defense in an action on an obligation
incurred thereby does not apply to public corporations, but it applies to a private cor

poration in whose acts the public is not interested to the same degree as if it were

an individual, except where the act done is one which it could not do for lack of ca

pacity. Taylor Feed Pen Co. v. Taylor Nat. Bank (Civ. App.) 181 S. W. 534.
'Where all the stockholders in a corporation assent to the' borrowing of money for a

wrongful purpose and to the execution of a mortgage to secure it, it is liable. Evi
dence held to show assent of stockholders, so that the doctrine' of liability of a corpora
tion on a debt because of assent of all stockholders was applicable. Id.

32. -- By receiving and retaining benefits.-A corporation holding the legal title
to land for the. benefit of the real parties in interest, promising one of such parties who
conveyed his interest to it to aid in litigation that it would reconvey, and which re

ceived the full benefit of the performance of such contract, could not defeat the right
of such party to a reconveyance on the ground that the contract was ultra vires.
Phcenix Land Co. v. Exall (Civ. App.) 159 S. W. 474.

A corporation whose declared purpose was to buy, feed, and sell cattle, which bor
rowed money and. executed a mortgage to secure it and used the money for another
purpose, acted within its power, though it acted wrongfully, so that it was estopped
thereafter to deny liability. Taylor Feed Pen Co. v. Taylor Nat. Bank (Civ. App.) 181
S. W. 534.

Where a corporation borrows money and gives its mortgage therefor, i-t cannot, in
order to defeat the mortgage, thereafter allege that the mortgagee was in pari delicto
with it, knowing that it acted wrongfully and without its express powers, where the con

tract was fully executed by the mortgagee. Id.
A corporation which receives the consideration for a mortgage and retains it with-,

out offer to return it receives a consideration for the mortgage, so that it is thereafter
estopped . to plead ultra vires. Id.

Defendant, a 'I'exa.s corporation empowered to do a guaranty business, held not
estopped from urging the. ultra vires character of an indemnity contract entered into
with plaintiff, another Texas guaranty company, through receivlng compensation under
the contract. Texas Fidelity & Bonding Co; v. General Bonding & Casualty Ins. Co.
(Civ. App.) 184 S. W. 238.

Art. 1141. Unpaid stock payable when; proof of payment.
Trust fund.-Unpaid stock subscriptions constitute a trust fund for creditors. Davis

v. Burns (ClV. App.) 173 S. W. 476; Witt v. Nelson (Civ. App.) 169 S. W. 381. Such
subscriptions may be sued on and collected by receiver for such purpose, even though
such creditors did not know of such unpaid subscriptions at time debts were incurred.
Mitchell v. Porter. (Civ, App.) 194 S. W. 981.

Art. 1145. [652] [576] May increase its capital stock, how.
Application to foreign corporatlons.-See Southwester,n Portland Cement Co. v. Latta

& Happer (C'iv. App.) 193 S. W. 1115; note 'under art. 1126.

Right to increase capital.-Under this article a banking association chartered by
special act of May 23, 1871 (Sp. Acts 12th Leg. c. 264), held to have the right to increase
its capital stock under a provtslon in its charter, so that subscription to its additional
stock might be enforced for the benefit of its creditors. Davis v. Burns (Civ. App.) 173
S. W. 476.

'

Subscription to Increased stock.-A subscription contract for the purchase price of
a portion of the capital stock of a corporation created by an increase in the: amount of
its authorized capital stock is, when not in violation of law, a valid and enforceable ob

ligation. Cope v. Pitzer (Civ. App.) 166 S. W. 447.

Art. 1146. Watering stock prohibited; forfeiture for violation.
See Cole v. Adams, 92 Tex. 171, 46 S. W. 790, s. c. 19 Civ, App. 507, 49 S. W. 1052;

Mathis v. Pridham, 1 Civ. App, 58, 20 S. W. 1015; San Antonio St. Ry. Co. v. Adams
(Clv, App.) 25 S. W. 639; Bank of De Soto v. Reed, 50 Civ. App. 102, 109 S. W. 256;
O'Bear-Nestor Glass Co. v. Antf-Explo. Co., 101 Tex. 431, 108 S. W. 967, 16 L. R. A.
(N. S.) 520 (rehearing denied 101 T·ex. 431, 109 S. W. 931), reversing judgment (Civ.
App.) 106 S. W. 180; Houston Fire & Marine Ins. Co. v. Swain (Civ. App.) 114 S. W.
149; San Antonio Irr. Co. v. Deutschmann, 102 Tex. 201, 114 S. W. 1174; McCarthy
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v. Texas Loan & Guaranty Co. (Civ. App.) 142 s. W. 96; Mason v. First Nat. Bank

(Civ. App.) 156 S. W. 3&6.

In g,eneral.-Under Const. art. 12, § 6, issuance by a corporation of stock on a sub

.scription contract before payment for the stock is ultra vires. General Bonding & Cas

ualty Ins. Go. v. Mosely (Giv. App.) 174 S. W. 1031.
Under Const. art. 12, § 6, subscribers to the stock of a corporation who had not

:fully paid for stock received are guarantors of the balance due regardless of transfer.

Rich v. Park (C'iv. App.) 177 s. W. 184. .

The purpose of Const. art. 12, § 6, and this article, is to insure an equivalent in

corporate property for such stocks or bonds as are in circulation and subject to pur
chase by the public. Cattlemen's Trust Co. of Ft. Worth v. Turner (Civ. App.) 182

:S. W. 438.

Giving note or other obligation for subscription price In general.-Where a corpora

'tlon sold all its stock to S. & Co., who employed R. to resell, and R. sold stock to de

fendant, receiving a note to S. & Co. for a part of the price, and another note for the

:balance, representing commissions, the latter note was not invalid as violating the stat

ute. Scheffel v. Smith (Civ. App.) 169 S. W. 1131.
In an action on a note given in payment for corporate stock, held, that the balance

-of the stock subscribed for by the payee of the note which was not legally issued un-

-der Const. art. 11, § 6, had never been placed as requir-ed by a collateral agreement be-

fore defendant's obligation became binding. Sanger v. First Nat. Bank of Amarillo

(Giv. App.) 170 S. W . .1087.
A transaction held not an issue of stock, for the purchaseres note, in contravention

-of this article, but nothing more than a subscription for stock. Farmers' & Merchants'

State Bank v. Falvey (Civ. App.) 175 s. W. 833.
Where plaintiffs executed note for stock subscription to one corporation, and the

promoter delivered it to defendant, a different corporation, without consideration, de- ,

fendant's issuance of stock to plaintiffs did not make them stockholders. Common
'wealth Bonding & Casualty Ins. Co e

, v. Curry (Civ. App.) 183 S. W. 1.
False representations of an agent, taking subscriptions to the stock of a corpora

tion to be organized, that plaintiff could give his note for the stock, and that it would
ibe . indefinitely extended, relating to a matter as to which agent had no authority, and
which the corporation could not validly carry out, held to warrant rescission of the sub

-scrtp tion. General Bonding & Casualty Ins. Co. v. Mount (Civ. App.) 183 s. W. 783.
Notes given as' part of the subscrtptien to stock of a corporation are not void, and

may be enforced and collected as valid obligations. Commonwealth Bonding & Casualty
Ins. Co. v. Hill (Civ. App.) 184 S. W. 247.

On the corporation's acceptance of a subscription to its stock with the indorsement
-of secured notes to it the subscriber became liable thereon. Id.

Under Gonst. art. 12, § 6, and. this article, subscriber to capital stock of corporation
-on credit, accompanied by issuance and delivery of stock, held not liable on his notes
given in payment therefor. Republic Trust Co. v. Taylor (Civ. App.) 184 s. W. 772.

In a suit on note where defendants' contention that the balance due represented a

note given for shares of stock sold by a private corporation contrary to law was de
-nied by plaintiff, testimony was admissible that the shares were purchased from an

individual to whom they had in good faith been sold by the corporation. Witt v. Young
(Civ. APP.) 194 s. W. 1019.

'

Issuance of stock In payment for property.-A dissatisfied stockholder cannot require
-directors to account for stock received by them for the transfer to the corporation of
.a franchise which they paid nothing for; there being no showings as to the value of
-the franchise. Thomas v. Barthold (Civ. App.) 171 S. W. 1071.

Corporation may lawfully issue stock in payment for property, and when corpora
-tion's representatives fairly and honestly issue stock in payment for property, and par
value of stock is equal to valuation placed by them on property, transaction cannot be
.set aside because of mere overvaluation of property. Southwestern Portland Cement
·Co. v. Latta & Happer (Civ. App.) 193 s. W. 1115.

Delivery of stock to purchaser.-Where, though subscribers for stock gave their note
'theTefor, there was no agreement to issue the stock on their .promlse to pay, and the
.stock was not delivered, held that Gonst. art. 12, § 6, was not violated. Horn Bros. v.

Baker (Civ. App.) 173 S. W. 474.
Subscribers to stock, who gave their note 'therefor, held not entitled to the stock

until paid for, and the refusal to deUver it was not a failure of, consideration for the
-note. Id.

A subscription for stock under an arrangement whereby the stock was held until
payment the' price held not an "issuance" of stock within Const. art. 12, § 6, and this
.arttcle. Cattlemen's Trust Co. of Ft. Worth v. Turner (Civ. App.) 182 S. W. 438.

A corporation is not bound under a subscription to its stock to issue a certificate
-or stock until, the subscription is fully paid. Commonwealth Bonding & Casualty Ins.
'0'0. v. Hill (Civ. App.) 184 s. W. 247.

Under ·Const. art. 12, § 6, and in view of Rev. St. 1911, art. 1170, subscription to
-stock of corporation to be organized, accompanied by s.ubscription notes secured by
deed of trust on land, without delivery of the stock, held not an issue of stock, and
'hence not illegal or void. Id.

.
,

Making of certificate' of stock by banking corporation in, name of subscriber who
.gave only a note, and its retention until the note should be paid, meanwhile apportion
ing .dividends to the subscriber, etc., held not violative of Canst. art. 12, § 6, or this
article. Cattlemen's Trust Co. of Ft. Worth v. Pruett (Civ. App.) 184 s. W. 716.

Note secured by mortgage.-Giving of notes secured by a deed of trust for stock in
.an insurance company subsequently issued is not payment for the stock. General Bond
,iug & Casualty Ins. Co. v. Mosely (Civ. App.) 174 S. W. 1031.

A note and deed of trust, given as part of a subscription to stock of a corporation
1to be organized and to secure its payment on call, Were not void, on the ground that
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they were given in .paymerrt Pi. stock. Medlin v. Commonwea.lth Bonding & Casuaitv:
Ins. Co. (ClV. App.) 180 s. W. 899.

. .

A note secured by trust deed. is neither money paid nor property actually received.
Prudential Life Ins. Go. of Te�as v. Pearson (Civ. App.) 188 S. W. 513.

PI.edge of stock as security for note.--,stock subscribed for with a future promise to.
pay and held pending payment vests the subscriber with but a qualified right therein,
not capable of being pledged. Cattlemen's Trust Co. of Ft. Worth v. Turner (Civ,
App.) 182 S. W. 438.

.

.

Transaction wherein subscriber to corporate stock,. not to be delivered until paid.
for, gave his note to the agent of the promoters of the company, the stock being at
tached as collateral security, held a sale of' stock on credit,

.

prohibited by Const. art.
12, § 6. Kanaman v, Gahagan (Giv. App.) 185 S. W. 619.

Violation by foreign corporation.-This article held to prohibit a foreign corporation.
doing business in the state, without permission, from issuing stock, except in considera
tion for money, labor, or property. Farmers' & Merchants' State Bank v. Falvey (iGiv ..

App.) 175 S. W. 833.
Under 'Const, art. 12, § 6, and this article, the issuance .and delivery of the stock of'

a foreign corporation in consideration. of a note was an illegal transaction. Sturdevant v.

Falvey (Civ. App.) 176 s. W. 908.
If issuance by West Virginia manufacturing company to president of shares of stock

.in payment for property in California was violation of this article, fact merely authorizes.
forfeiture of company's permit to do business in Texas. Southwestern Portland Gement.
Co. v. Latta & Happer (Civ. App.) 193 S. W. 1115.

Under Gonst. art. 12, § 6, and this ar-ticle, note given for capital stock in a foreign.
corporation and subscription contract held void. Mitchell v, Porter (Civ. App.) 194 S.
W.981..

'

Stock in banking corporation.-Subscription contract to stock of a banking corpora
tion held not to violate Const. art. 12, § 6, providing that no corporation shall issue stock:
except for money paid or proper-tyva.ctua.lly received. Davis v. Burns (ClV. App.) 173 S.
W.476.

Under Canst. art. 12, § 6, prohibiting issuance of stock in corporation except for mon
ey paid" labor done, or property ·actually received, banking corporation has no right to.
issue or tender its stock until the subscriber's note was paid. Thompson v. First State
Bank orAmarillo ('Civ. App.) 189 S. W. 116.

Where Special Act May 23, 1871 (Sp. Acts 12th Leg. c. 264), for incorporation of bank
ing corporation was repealed by Const. 1876, art. 16, § 16, the incorporation of pretended
banking corporation' thereunder, contracts for subscription, and notes given therefor held
void ab initio. Davis v: Allison (Civ, App.) 189 s. W. 968.

Stock in insurance company.-C'onst. art. 12, § 6, and Rev. St. 1911, arts. 4725, subd.
"e," 4733, and 1146, held not to prevent a life insurance company from contracting to sell.
an increase of its capital stock and from taking notes of the subscribers in payment there:"
for, where the stock was not issued until the .notes were fully paid, Cope v. Pitzer (Giv ..

App.) 166 s. W. 447.
.,

•
'

.

This article is superseded by Acts 31st Leg. c. 108, post, art. 4726, authorizing the in
'corporation of tnsuranoe-companles. 'General Bonding & Gasualty Ins. Co. v, Mosely (Civ.
App.) 174 s. W. 1031.

.

Rights of purchasers of note or obligation.-Where consideration of note of buyer of'
capital stock of a corporation was illegal under the constitutional and statutory provi
sions as to the sale of capital stock on credit, the note was void, and its payment could
not be enforced by. innocent purchaser for value. Republic Trust Co. v. Taylor (Civ..

App.) 184 S. W. 772; Prudential Life Ins. 'Co. of Texas v: Smyer (Civ. App.) 183 S. W;
.825; Prudential LifeTns. Co. of Texas v. Pearson (C'iv. App.) 188 s. W. 513; Ater v. Ro
tan Grocery, Co, (Civ. App.) 189 S. W. 1106.

A transaction held not an issue of stock, for the purchaser's note, in contravention of'
this article, but nothing more than a subscription for stock, so that the note was good in
the hands of a purchaser without notice ot: a secret agreement making, the contract to
take the stock optional. Farmers' & Merchants' State Bank v. Falvey (Civ. App.) 175·
S; ViIT, 833.

..

'. .'
. .

An insurance company, which, issued its stock, contravening Gonstitution and stat
-ute, for a note, and indorsed before maturity to a third person as part consideration for'

property transferred, was Iiable to the third person on its indorsement. Prudential Life-
Ins. Co. of Texas v. Smyer (Giv. App.) 183 S. W. 825.

, .

.

A note given for capital stock of a trust company through the medium of an invest:
ment company was void in the hands of a purchaser, even if he paid value and had no
notice of -the status Of the negotiation. Crawford v. Davis·'(Civ. APP.} 188 s. W. 436.

While' consideration for a note issued for corporate stock is void or illegal, note is not.
void in the hands-or a bona fide purchaser for value. Lockney Stat�' Bank v. Martin (Civ,
App.) 191 s. W. 796.

.'

Rights and remedies of parties to contract or obligation.-The court will cancel notes
secured by mortgage given for stock subsequently issued by a corporation in violation or
law. General Bonding & !Casualty Ins. Go. v:' Mosely (Civ. App.) 174 S. W. 1031.

If the promise of 'defendant's agents to 101m plaintiff money' was part of the agree
ment when plaintiff signed a stock subscription contract, he should have sought reror
matron, and cannot maintain suit to cancel the contract. Commonwealth Bonding & Gas
ualty Iris. Co. v. Barrington (Civ. App.) 180 s. W. 936.

Where notes for corporate stock were received and then renewed; held that, the stoc�
'issued being invalid; the notes should be canceled.. Commonwealth Bonding & Casualty'
Ins. Co. v. Hollifield (Civ. App.) 184 S. W. 776.

. .

')"

. Corporation having. illegally accepted note and trust deed for stock, cannot defeat the·
maker's suit for cancellation on the ground

.

that the transaction was a loan. Prudentia.l
Life Ins. Go. of Texas v. 'Pearson (IC'!.V. App.) 188 S. W. 513.

.

.

Estoppel'to assert .Invalidity of purchasec-s-One Who for years has gone along' as a.

stockholder, being sued after the corporation is insolvent, .. is .estopped _ to assert. .ae is: nett..
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a stockholder because stock was issued for his note. McWhirter v: First State Bank of
Amarillo (Civ. App.) 182 S. W. 682.

Though estopped from asserting fraud, plaintiffs held entitled to cancellation of note
for stock in B. company, secured by defendant, another corporation, which issued its
stock therefor, and to recover stock in B. company, also secured by defendant, or amount
of note given therefor. Commonwealth Bonding & Casualty Ins. Co. v. Curry (Civ. APP.)
183 s. W. 1.

A transaction whereby corporate stock is issued in consideration of a note cannot be
ratified, and furnishes no basis for estoppel. Id.

A corporation is particularly charged with knowledge of its powers, in view of arts.
1146 and 1147, as to forfeiture of charter for illegal issuance of stock, and cannot defeat a

subscriber's action to cancel a note and trust deed given for stock, which it was illegal
for the corporation to accept, on the ground that the plaintiff was in pari delicto with it.
Prudential Life Ins. Co. of Texas v. Pearson (Civ. App.) 188 S. W. 513.

In action by state officers in name of banking corporation to recover upon subscription
note, evidence held to show that liability of parties on ground that note was given in vio
lation of Constitution, was not raised until bank had failed and suit was brought. Thomp
son v. First State Bank of Amarillo (Ie'iv. App.) 189 s. W. 116.

Validation of illegal transaction.-That defendant, who had given his nonnegotiable
note in a transaction whereby stock was illegally delivered therefor, afterwards substi
tuted his negotiable note, did not validate the illegal transaction. Sturdevant v. Falvey
(Civ. App.) 176 S. W. 908.

Rights of creditors of corpor-at lon.i--Where defendants did not deny obligation of stock
subscription or note for the amount until after rights of creditors had intervened, credi
tor holding deed of trust on the corporation's property held entitled to sell the note and

purchaser entitled to enforce collection by suit. Horn Bros. v. Baker (Crv, App.) 173 S.
W.474.

Stockholders who paid nothing for common stock issued to them were liable for an

amount sufficient to pay unsecured creditors of the insolvent corporation. Rowan v.

Texas Orchard Development Co. (Civ. App.) 181 S. W. 871.
'

,

Subsctiber to corporate stock of banking corporation payable by note, in contraven
tion of Const. art. 12, ,§ 6, after bank's insolvency, and in view of 'trtrst fund doctrine,
held not entitled, as against its creditors, to assert invalidity of note. Thompson v. First
State Bank of Amarillo (Civ. App.) 189 s. W. 116.

'

Art. 1147. Watered stock and bonds not for money, etc., quo war

ranto suit to cancel,
See Prudential Life Ins. Co. .or Texas v. Pearson (Civ. App.) 188 S. W. 513, note un

der art. 1146.
Cited, Cope v. Pitzer «(e'iv. App.) 166 S. W. 447; Commonwealth Bonding & Casualty

Ins. Co. v. Hollifield (Ctv, App.) 184 S. W. 776 (dissenting opinion); Lockney State Bank
v. Martin (Civ. App.) 191 s. W. 796.

Art. 1148. Suit may be dismissed or not brought under what con

ditions.
Cited in dissenting opinion, Commonwealth Bonding & Casualty Ins. Co. v. Hollifield

(C'iv. App.) 184 s. W. 776.-

Art. 1149. Remedies cumulative.
Cited, Boyd v. State (Cr. App.) 180 s. W. 230.

Art. 1150. [65Za] Increase in certain cases validated.
Cited, EI Fresnal Irrigated Land Co. v. Bank of Washington (Civ. App.) 182 S. W. 701;

Art. 1153. [665] [579] Quorum of directors arid annual elections!
Contract entered into by quorum of directors.-Where the three' directors of a cor-

poration owned all shares, a contract executed, by two of them is, in view of this article,
binding on the corporation, particularly where the third director had stated that whatever
the other two did would be satisfactory to him. 'Canadian Long Distance Telephone Co.
v. Seiber (Civ. App.) 159 S. W. 897.

De facto officers."_Officers of a corporation, not selected in the statutory manner, are
not even "de facto officers," and their acts' are not binding. Exline-Reimers Co. v. L")ne
Star Life Ins. Co. (Civ. App.) 171 S. W. 1060.

Art. 1159. [661] [585]
,

Directors shall have general management,
etc.

See notes under art. 1164.

1Y2' Meetings.-Unless the by-laws otherwise prescribe, the directors of a corpora
tion may select the place of meeting, and they are not bound to meet at the principal
place of business of the corporation. Hackler v. International Travelers' Ass'n (Civ.
App.) 165 S. W. 44.

2. Compensatlon.-Salary of a corporation president cannot be held excessive, where
there is nothing to show the duties exacted from him. Bounds v. Stephenson (Civ, App.)

,187 S. W. 1031. '

Where officers of corporation had rendered services ever since organization of com
parry, and no salary had ever been paid them, and it was evident that parties did not in
tend or understand they were to be paid for their services, payment of back salaries to
them by corporation for a year was without consideration, and judgment for amounts
was properly rendered against' officers in suit by minority stockholders. Southwestern
Portland Cement Co. v. Latta & Happer (Civ. App.) 193 S. W. 1115.

3. -- By-laws providing therefor.-President of corporation, who rendered services
tormerly re��ered by its manager, vyorked as a salesman

_

and even helped with the sweep-
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ing of the store, held entitled to compensation, though no salary for the president had
been fixed by the directors pursuant to the by-laws. Georgetown Mercantile Co. v. First
Nat. Bank (Civ, App.) 165 S. W. 73.

4. Management of corporate affalrs.-While, as to the stockholders of a corporation,
directors are trustees, as to corporate creditors or third persons they are agents of the
corporation. Dollar v. Lockney Supply Co. (Civ. App.) 164 S. W. 1076.

Where stockholders of a corporation consisted of the holders of certain trust certifi
cates, representing rights to participate in a town site, their rights could not be termi
nated by a resolution that they could not vote or draw dividends until they surrendered
their certificates for stock certificates, of which they were not notified, except by publi
cation of the resolution in three newspapers in states o�er than that in which the cor

poration was organized. Yeaman v. Galveston City 'Co., 106 Tex. 389, 167 S. W. 710, an

swering certified questions (Civ. App.) 173 S. W. 489.
Notice by publication that holders of irregularly issued shares must exchange them in

order to be entitled to dividends held not a repudiation by the corporation of its liability
to holders of such shares. Yeaman v. Galveston City Co. (Civ. App.) 173 S. W. 489, cer

tified questions answered by Supreme Court, 106 T'ex. 389, 167 S. W. 710.
The rights of the corporation are not affected by the dealings of the stockholders

among themselves. Arno Co-operative Irr. Co. v. Pugh (Civ. App.) 177 S. W. 991.
That shareholders defeated a motion to reimburse those who financed an investiga

tion of corporate affairs, the expenses of which amounted to $8'00 or $900, does not pre
clude the board of directors from subsequently paying any legitirriate item of such
amount. Rio Grande Fire Ins. Co. v. Herder ('eiv. App.) 180 S. W. 1150.

The mere fact that, where by-laws required 10 days' notice of meeting to stockhold
ers, officers sent with the notice two proxy slips, one of which ran to the officers, and sent
also a stamped envelope for return of the proxy, is insufficient to show mismanagement;
the additional expense being slight. Bounds v. Stephenson (Civ. App.) 187 S. W. 1031.

Evidence held insufficient to show mismanagement of a surety corporation sufficient
to warrant, on a stockholder's petition, rerrioval of the president as trustee for stock
sales. Id.

"
The borrowing of money in conducting corporation's business, and methods of ob

taining loans, were "affairs of the corporation" of which directors had control within Rev.
St. 1911, art. 1159. Cameron v. First Nat. Bank (Civ. App.) 194 s. W. 469.

4Y2' Liability of stockholder.-See arts. 1146, 1198.
In view of this article, a purchaser, who acquires treasury stock of a corporation aft

er it has been organized, is not liable for the par value of the stock, where it was sold in
good faith for an amount less than par. Witt v. Nelson (Civ. App.) 169 S. W. 381.

5. Rights as creditors.-The law should properly hold the creditor who was presi
dent and general manager of a corporation to the utmost good faith in attempted collec
tion of his claim, in order to obtain a preference over other creditors. McCormick v.

Cornell & Wardlaw (Civ. App.) 193 s. W. 1083.
Until a corporation ceases to be a going concern, it may prefer its creditors, and dili

gent creditor of such corporation, although a director, can in good faith secure such pref
erence by attachment or garnishment. Id.

7. Corporate property, funds, etc.-Purchase and s�le of.-Directors of a corporation
,

stand in a fiduciary relation to it, and their purchase of corporate property may be set
aside at the option of the corporation. Canadian Country Club V,. Johnson (Civ. App.) 176
s. W. 835.

Directors and stockholders of a corporation acquiring real estate of the corporation
held not entitled to recover for temporary improvements as against dissenting stockhold
ers. Id.

8. Individual profits, etc., from corporate business.-That attorney is officer or stock
holder of corporation does not preclude him from' recovering value of professional serv

ices rendered corporation outside scope of his duty as such officer or stockholder. Mer
chants' Ice Co. v. Scott & Dodson (Civ. App.) 186 S. W. 418.

A director of a corporation cannot contract with it, or have any interest in a contract
between it and a third person, and such contract is fraudulent and unenforceable. Peer';
less Fire Ins. Co. v. Reveire (ClV, App.) 188 S. W. 254.

The president of a corporation occupies a fiduciary capacity, and where he personally
-acqulres property with view to disposing of it to company, and does so, he becomes liable
to company for any profit he may make, unless he makes full disclosure, and entire con

tract is open, fair, and honest. Southwestern Portland Cement Co. v. Latta & Rapper
(Civ. App.) 193 s. W. 1115.

9. Dealings with corporation or shareholders.-Where a corporation was authorized
to act as surety, and its officers in its name signed an undertaking for the brother of the
president, and on default suffered judgment against it, but took judgment over against
the brother and secured a lien on land to secure it, but did not release t'he judgment,
such facts were insufficient to show mismanagement. Bounds v. Stephenson (Civ, App.)
187 s. W. 1031.

Officers of corporation, who executed undertaking as surety for president's brother
in name' of corporation, and on recovery of judgment obtained judgment against the
brother and secured a lien on land, held not guilty of fraud. Id.

A guaranty by stockholders of the directors, naming them, against 'personal liabili
ty on account of borrowing money to operate the' company, does not extend to transac
tions after a change in the personnel of the directory. Paddleford v. Wilkinson (Civ.
App.) 194 s. W. 467.

If any recovery can be had on a guaranty of directors against personal liability.
where a change was made in directors before debts were paid, it being limited to amount
of old debts thereafter paid by hold over directors, such amount must be shown. Id.

10Y2' Actions-By stockholders.-Stockholders may sue on behalf of .the corporation
without first demanding action by officers, where request would be useless. 'Canadian
Country Club v. Johnson (Civ. App.) 176 S. W. 835.

Stockholders held authorized to sue for property of the corporation, claimed adverse-
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ly by a majority of the directors and some stockholders, without first requesting the of
ficers to sue. Id.

Stockholders, suing to protect corporate rights in land claimed by a majority of its

officers and some stockholders, held not required to tender payment of a lien on the
land. Id.

Minority stockholders held not estopped from suing for the corporation for real es

tate in possession of a majority of the officers and some stockholders. Id.
Libel affecting corporation, .see Cummer Mfg. Co. of Texas v. Butcher (Civ. App.) 176-

S. W. 82.
Circumstances justifying suit by stockholder for corporation, must be clear and defi

nite, and it must appear that the object of the suit is to recover debts for thexcorpora
tion. Toomey v. First Mortgage Trust ICO. (Civ. App.) 177 S. W. 539.

The rule that a shareholder suing for the corporation is entitled to expenses only if
successful does not apply where it is sought to charge a director who disbursed funds to
such shareholders under authority of the board. Rio Grande Fire Ins. Go. v. Herder (Civ,
App.) 180 S. W. 1150.

The fraudulent breach by defendant of a contract to organize a corporation and con

vey a patent to it does not authorize the subscribers to the stock to recover on prelimi
nary and tentative agreements for the transfer of an interest in the patent to them. Davis
v, Wynne (Civ. App.) 190 S. W. 510.

Minority stockholders, objecting to establishment of additional plant in another state,
and desiring to sue corporation in good faith to protect their own interests, and those of
other stockholders, had right to avail themselves of selfish interest of competitor corpora
tion to procure funds to prosecute litigation. Southwestern Portland Cement Co. v. Latta
& Happer (Civ. App.) 193 S. W. 1115.

In suit against corporation by minority stockholder to enjoin act in fraud of his rights,
it is not necessary to join as parties defendant majority stockholders at whose instance

proposed action is about to be taken. re.:
If corporate stock was about to be issued for unauthorized purpose, proper remedy

for minority stockholders was to enjoin issuance, and it would not be proper for court to
undertake to cancel the authorized capital stock of the corporation or any part simply
becau_se it was proposing to issue the same for an unauthorized purpose. Id.

12. -- Between shareholders and officers.-Evidence, in an action against directors
of a corporation, held to show that they knowingly permitted funds collected for, and be
longing to, another to be appropriated to the corporation's use, rendering them personal
ly liable. McCollom v. Dollar (Clv, App.) 176 S. W. 876.

13. Representation by officers and agents.-Unless authorized by the charter or

directors, the president of a corporation has no greater control over its property than any
director. EI Fresnal Irrigated Land Co. v. Bank of Washington (Civ. App.) 182 S. W. 701.

Corporations can be bound by their agents only within the scope of their authori
ty. Id.

Acts of the president of a corporation beyond the objects of the corporation and with
out the scope of his authority cannot bind the corporation. Morringsport Oil Co. v. Ald
ridge (Civ. App.) 193 S. W. 400.

15. -- Actual or apparent authority.-The apparent authority of the president and
manager of a corporation does not include the execution of notes. EI Fresnal Irrigated
Land Co. v. Bank of Washington (Civ. App.) 182 S. W. 701. '

16. -- Restriction of authorlty.-The rule that an agent, though violating his in
structions, can bind his principal to the extent of the apparent scope of his authority ap
plies to corporations. Canadian Long Distance Telephone Co. v. Seiber (Civ. App.) 15!f
s. W. 897.

" ..

Where no restriction was known to other contracting party, a contract entered into
by general agent of corporation within charter powers is binding oil. corporation. Cuero
Packing Co. v. Alamo Mfg. Co. (Civ. App.) 194 S. W. 492.

17. -- Control and conduct of corporate business.-The president of a manufactur
ing company had authority to bind the company by a contract for repairs on a building
if entered into by him for the benefit of the company. Texas Mfg. Co. v. Fitzgerald (Clv,
App.) 176 S. W. 891.

18. -- Contracts.-Where defendant's agent received money for it on a stock sub
scription, defendant was liable for the money in its agent's hands, and hence was liable
for its return if the contract under which the money was paid required its return in cer
tain contingencies, which happened. Amicable Life Ins. :Co. v. Kenner (Civ. App.) 166-
S. W. 462.

'

For improvement of the property of a corporation, under contract with one of the
two stockholders, authorized to do so by the other, the corporation is primarily liable,
and the two stockholders are sureties as to each other, though they be prtnctpals as to the
holder of the debt. Zachry & Gearhart v. Peterson & Avant (Giv. App.) 171 S. W. 494.

Where a note was executed by the president of the defendant corporation within the
apparent scope of his authority, it was immaterial on the liability of the corporation how
the money was to be used. Coppard v. Farmers' & Merchants' State Bank (Civ, App.) 184
S. W. 551.

Where defendant wrote to the president of a corporation guaranteeing a third party's
debt he knew was due the corporation, the guaranty was available to the corporation.
Martin v. Blair & Hughes Co. (Civ. App.) 187 s. W. 505.

,

19. -- Contracts of employment.-A buyer and inspector of a lumber company
has not incidental authority to contract to pay commissions to one indicating where lum
ber may be secured. Cummer Mfg. Co. of Texas v. First Nat. Bank of Center (Civ. App.)
173 S. W. 536.

Evidence held insufficient to show that defendant corporation president hired attor
neys without proper authority, or without necessity for their employment, so that he
could not be held liable to stockholders for the fees paid them. Bounds v. Step'henson
(ICiv. App.) 187 s. W. 1031.

.

20. -.
- Purchases, sales, and warranties.-The act of the president of a corpora

tton holding the legal title to land for the benefit of the real parties in interest in tak-

SUPP.VERN.S.CIV.ST.TEX.-14 209



Art. 1159 CORPORATIONS-PRIVATE (Title 25

ing a conveyance from one Of such parties and promising to reconvey held to be the act
of the corporation and binding thereon. Phcenix Land Co. v. Exall (Civ. App.) 159 S.
W.474. •

A corporate contract for the purchase of property held properly admitted in evidence
in an actionon a note, where it was the obvious intention of the parties that it, when
taken in conrrect.ion with the note which was given for the price of the property, should
be considered the act of the defendant corporatton, and not that of the president, wlho
merely guaranteed the payment of the note. Canadian Long Distance Telephone Co. v.
Seiber (Civ. App.) 159 S. W. 897.

,

Where the president of a corporation purchased property in its name from plaintiff,
and gav"€) a note in payment thereof, which he also personally. guaranteed, an instruction
in a suit on 'the note to find for defendant, if it was found that plaintiff had stated that
he was not looking to the' corporation for payment, but to the president, was properly
refused, as there could be no finding for defendant, unless it was found as a fact that
plaintiff intended to hold the president alone, and the corporation had been in some way
released. Id.

Under the by-laws of a corporation, providing that the president shall sign all con

tracts, deeds, etc., executed by it, and that no sale of realty shall be consummated with
out the consent of the board of directors, the secretary did not have authority to bind the
corporation by a contract to sell realty. Vacarezza v. Realty Inv. Co. (Civ. App.) 165 S.
W.516.

,

If the secretary of a corporation had no power to sign a contract for it to convey
land, it is immaterial what he thought when he signed the contract in the name of the
corporation, or as to whether he signed by mistake, etc. Id.

"Where a corporation advertised that a certain person was its general manager, his
purchase of machinery for the corporation, which it received and installed, bound the cor

poration for the price. A. S. Cameron Steam Pump Works v. Lubbock Light & Ice Co.
(Civ. App.) 167 S. W. 256.

President of lumber corporation held to have held out assistant superintendent as au

thorized to purchase a steam log loader by referring the seller to such assistant super
intendent. Benford Lumber Mfg. ICO. v. Knox (Civ. App.) 168 S. W. 32.

Officers of corporation, who are not even de facto officers, may not make a purchase
for the corporation or bind it by adopting an unauthorized contract of the promoter: Ex
line-Reimers Go. v. Lone Star Life Ins. Co. (Civ. App.) 171 S. W. 1060.

Action of a majority of the stockholders of a corporation in transferring real estate of
the corporation subject to a vendor's lien held not to pass title. Canadian Country Club
v. Johnson (Civ. App.) 176 S. W. 835.

Under the law of Louisiana, as well as this state, the president of a corporation has
no authority to contract for the sale of corporation lands, in the absence of authority con

ferred on him by the directors. Morgan v. Washburn Lumber Co. (Civ. App.) 180 S.
�9ll

.

Purchase, by president and general manager of wholesale grocery company, of re

tail stock of goods at wholesale prices to collect debt, held within his authority, though
he also intended to use stock to open retail business by the company. ICrews v. Gulf
Grocery ICO. (Sup.) 182 s. W. 1096.

An open crossing over a railroad right of way Is so intimately connected therewith
that an agent, to obtain the same, should be presumed to have authority to agree to leave
such open crossing as a part of the consideration for such right of way. Malmstrom v,

Gulf, C. & S. F. Ry. Co. (Civ. App.) 188 s. W. 453.
Where the officers of a traction company personally contracted with property own":

ers, for a bonus, to purchase lots and have terminals of the company erected thereon, but
failed, they were liable to parties who paid bonus. Eastern Texas Traction Co. v. Har
rison (Civ. App.) 189 s. yv. 302;

Where .offlcere of traction company contracted with property owners, in return tor
bonus, to buy lots and construct thereon terminal buildings without designating them
selves as officers, it was their personal engagement. Id.

Where officers of traction company agreed to purchase lots and erect thereon ter
minal buildings, and a bond contained ratification of company to maintain offices in the
city, such bond did not necessarily include agreement to construct buildings in accordance
with undertaking of officers. "Id.

Where officers of traction company, for bonus, contracted with property owners to
buy lots and erect company's terminal buildings thereon, a bond executed by company'
and officers engaging to guarantee that officers, should they fail to perform, would return
money received, was not ultra vires as to the corporation. Id.

A traction company might itself, in return for bonus, contract with property owners
in a city to buy lots and erect and maintain its terminal buildings thereon, and could
have bound itself to return bonus if it failed to perform. Id.

21. -- Collections and payments.-The president of a corporation had no implied
authority, even though he had the management and general control of the corporation,
to bind the corporation by an agreement, without consideration, to notify and send a

note, payable to the corporation, to a third party in another county, who had assumed
the payment. Ward v. San Antonio Life Ins. Co. (Civ. App.) 164 s. W. 1043.

22. -- Bonds and mortgages.�An authorization to the president of a corporation
to execute notes does not imply authority to execute liens to secure them. El Fresnal
Irrigated Land Co. v. Bank of Washington (Civ. App.) 182 S. W. 701.

Where a corporation did not ordinarily give liens to 'secure loans, its president could
not mortgage corporate land without authority from the directors. Id,

24. -- Representations .and financial statements.-A corporation is bound by and
charged with the fraud of its agents. Peerless Fire Ins.. Co. v. Reveire (Civ. App.) 188
s. W. 254.

Secretary of investment company held without authority to make statements respect
ing the record title to lots which had been owned by the company which would estop
subsequent purchaser from company from claiming that the record title thereto was
then in it. Hume v. Carpenter (Civ. App.) 188 s. W. 707.

'

Whether it authorized them or not the prrnctpal is liable for and bound by a:p.y fraud-
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,ulent representa.tlons made by its agent in securing indorsements on a note in which it

was the payee. Hackney Mfg. Co. v. Celum (Civ, App.) 189 S. W. 988.
Where all definite assets of bankrupt corporation had been sold, in action against

directors for making false financial statements, plaintiffs were not required to accept.
speculative value of claims in trustee's pending suits, or to await final result thereof.
Cameron v. First Nat. Bank (Civ. App.) 194 S. W. 469.

Directors are responsible for the truth of corporation's financial statements sanc

tioned by them during long-continued method of borrowing mbney on faith of sucJ: �tate
merits. ld.

The general rule that negligent mismanagement of a corporate business will not ren

der directors liable to creditors will not relieve directors from liability for false financial'
statements sanctioned by them. Id, .

The fact that a director resided out of the state did not make creditors negligent in
relying on assumption that he sanctioned issue of corporation's financial statement, made
under his name. ld.

That a corporation's financial statement was prepared by employes, under directors"
control, cannot relieve directors of responsibility for misrepresentations therein, in view
of R. S. 1911, art. 1159. ld.

25. -- Wrongful acts.-Corporate directors, who knowingly appropriated to the'
use of the corporation the proceeds of cotton held by the corporation for another or

knowingly permitted the corporation to do so, are jointly and severally liable with the cor

poration therefor. Dollar .v. Lockney Supply Co. (Civ. App.) 164 S. W. 1076.
Manager of corporation, the stock of which had been given as collateral for the note

of a third person, and which with the creditor's consent removed its stock of goods from
its place of business, after a stockholder's original undertaking to pay the note, held not
liable to the creditor for conversion. Enterprise Trading Co. v. Bank of Crowell (Civ.
App.) 167 S. W. 296.

A corporation is liable for the fraud of its agents, committed within the scope or
their real or apparent authority. Washington County State Bank v. Central Bank &
Trust Co. 'of Houston (Civ. App.) 168 s. W. 456.

A corporation is liable for the 'torts of its servants or agents, precisely as a natural
person. Southwestern Telegraph & Telephone Co. v. Andrews (Civ. App.) 178 S. W. 574.

A corporation is liable for slander uttered by an employe within the scope of his:
employment. 'Southwestern Telegraph & Telephone Co. v. Long (Clv. App.) 183 S. W. 421.

. A slander, uttered by manager of corporation in giving employe reason for her dis
charge, was within the scope of his employment. ld.

Where a corporation and plaintiff jointly owned secured note payable' to plaintiff's,
order. if president of corporation in its behalf assumed authority to dispose of plaintiff's.
interest, corporation would be liable in damages to plaintiff for any loss sustained.
Beall v. Clack (Civ. App.) 190 S. W. 774.

27. -- Estoppel to deny authority or acts.-Where plaintiff relied solely on the'
statement of a bookkeeper of an ice company without knowledge that he had a limited
power to make purchases, and the company refused to accept or use the goods purchased,
it cannot be held liable on' the theory that it misled the public by holding out the book
keeper as manager.' Silsbee Ice & Mfg. Co. v. Tippett-Stanley-Garner Co. (Civ. App.,
158 S. W. 787.

Legally constituted officers of a corporation are not estopped from denying unlaw
ful acts done by officers not even de facto officers. Exline-Reimers Co. v. Lone Star Life
Ins. Co. (Civ. App.) 171 s. W. 1060.

'When officers of a, corporation make a contract for it, which inures to its benefit,
and the results are enjoyed by it, it is estopped to deny the officers' authority to make·
the contract. Bankers' Trust Co. of Amarillo v. Cooper, Merrill & Lumpkin (Civ. App.)
179 S. W. 541.

.

,
One cannot by relying upon its agent's assumption of authority charge a corporation

for an unauthorized act of its .agent. El Fresnal Irrigated Land Co. v. Bank of Wash
ington' (Civ. App.) 182 s. W. 701.

Where a loan from plaintiff bank .was credited to defendant corporation and used to>
purchase collateral notes for its benefit, it could not escape liability on the ground that
it was the independent act of an officer. Coppard v. Farmers' & Mercharrts' State Bank
(Civ. App.) 184 S. W. 551.

"

,

Express assent by corporation shareholders to unauthorized acts of its president is
not necessary to bind corporation which may be estopped to deny unauthorized acts by
failure to promptly condemn them and seek judicial redress. Merchants', Ice Co. v. Scott
& Dodson (Civ. App.) '186 S. W. 418.

Corporation which accepts benefits of unauthorized, employment of counsel by its.
president is estopped to deny authority of president to make such contract. ld.

,

A general manager, by authorizing an agent to borrow for purpose outside charter
powers, does not estop the corporation to deny liability; the authority to manage the
corporation under Rev. Civ. St. art. 1159, being fixed in, and nondelegable by, the direc
tors. Planters' Oil Co. v. Guaranty State Bank of Mertens (Civ, App.) 188 S. W. 38.

The doctrine that a corporation, .having accepted benefits of an unauthorized act of
its agent, is estopped to deny,' consequent obligations, has no application where no bene-
'fits, but only liabilities, resulted. ld.

.
-

28. -- Ratification and repudiation.-When an unauthorized act of, a corporate
agerit or officer is beneficial to the corporation, and it acquiesces by an acceptance of the'

'benefits, very slight evidence of a ratification is necessary to charge the corporation
'with liability for the agent's acts. Canadian Long Distance Telephone Co. v, Seiber (Civ.
,·App.) 159 s. W. 897.

'
'

In an action against a corporation on a note executed by the president in pursuance
of a contract which he was not authorized to make by a formal vote of board of directors,

. evidence held to show a ratification. Id.
Where the officers and directors of defendant corporation paid $75 a month for five:

months under an employment contract for a year, made bY,its president without author-
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ity, such acts constituted a ratification of the contract for the entire term. Miller v.

SealY.Oil Mill & Mfg. Co. (Civ. App.) 166 S. W. 1182.
Purchase of steam log loader by assistant superintendent of corporation in charge

{)f sawmill plant if unauthorized held ratified by the failure to repudiate the purchase,
though the president and general superintendent knew of its purchase and use. Benford
Dumber Mfg. Co. v. Knox (Civ, App.) 168 s. W. 32.

.

Where officers of a corporation repudiated a promise to pay a debt made by one who
was not even a de facto officer, there was no acquiescence in the unauthorized act.
Exline-Reimers Co. v. Lone Star Life Ins. Co. (Civ. App.) 171 S. W. 1060.

After rights of attorneys to compensation for services performed for a corporation
have accrued, it cannot avoid. liability by placing the matter of disbursing funds and em

ploying attorneys in the hands. of a finance committee. Bankers' Trust Co. of Amarillo
V. Cooper, Merrill & Lumpkin (Civ. App.) 179 S. W. 541.

Authority of a corporation's president to employ an attorney can be' presumed where
its directors thereafter meet and confer with the attorney on legal matters. Id.

Where the directors ratify an unauthorized contract made by the manager of a cor

poration, such ratification relates back and validates the contract from the beginning.
West Texas Supply Co. v. Dunivan (Civ. App.) 182 s. W. 425.

An act, ultra vires, though nos void, may be ratified either by acquiescence of those
charged with management of the corporation or by affirmative ratification. Coppard v.
Farmers' & Merchants' State Bank (Civ, App.) 184 S. W. 551.

Where the contract has been partly performed, or ratified by a corporation for whom
in fact it was made, suit may be brought by such corporation thereon, though the con

tract was made in a name other than the true name of the corporation. W. B. Clarkson
& Co. v. Gans S. S. Line (Civ. App.) 187 S. W. 1106.

To be relieved of obligations arising from unauthorized acts of its agent, the corpora
tion must return what it has received therefrom. Planters' Oil Co. v. Guaranty State
Bank of Mertens (Civ. App.) 188 S. W. 38.

Where notes were executed by corporation as maker and two of its directors owning
93 per cent. of its stock, as indorsers, such notes were binding on' the corporation, even
if not expressly authorized, since indorsement of a majority of directors and stockholders
was equivalent to ratification. Galvestop-Houston Interurban Land Co. v. Dow (Civ.
App.) 193 s. W. 353.

29. -- Notice to 'officers and agents as affecting corporation.-Where officers of
defendant bank knew the purpose of plaintiffs' draft for $5,000 to be the purchase of the
bank's stock and indorsed it, collected it, and let it remain on deposit in the name of its
president as trustee, the knowledge of such officer was the knowledge of the bank; and
the fact that the president afterwards misappropriated it did not relieve it from liability
to plaintiff. First State Bank of Seminole v. Shannon (Clv. App.) 159 S. W. 398.

The fact that one partner was president of the bank in which the firm deposits were

kept does not impart to the bank knowledge of an agreement between the partners as to
the .marmer in which the funds were to be deposited and checked' out, where the agree
ment was not communicated to any other officer of the bank. Amarillo Nat. Bank v.

Harrell .(Civ. App.) 159 S. W. 858.
A requested instruction, in an action against a corporation for negligent death in a

collision between vehicles, caused by the viciousness of a team of mules belonging to the
corporation, which makes the liability of the corporation depend on the knowledge of the
character of the mules by an officer or officers, is properly refused. American Express
Co. v. Parcarello (Civ. App.) 162 S. W. 926.

In an action on accepted drafts, that two persons were interested in both the drawer
corporation and the plaintiff corporation, one as an incorporator in both and the other
as an incorporator in one and a director in the other, held not to charge plaintiff with
knowledge of defendant's equitable defense. Interstate Finance Co. v. Hosch (Civ. App.)
163 s. W. 600.

'

Knowledge of president of lumber company of terms of promoter's unauthorized con

tract made before incorporation secured while engaged in the company's business was

imputable to the company, though it would not have been had he acquired it while en

gaged in his private business. Weathersby v. Texas & Ohio Dumber Co. (Sup.) 180 s.
W.735.

30. -- Notice of author-tty of agents, etc.-The validity of a corporate contract of
purchase cannot be affected by the seller's want of knowledge that the corporation had
by-laws, or that the executing officer lacked authority to bind it. Canadian Long Dis
tance Telephone Co. v. Seiber (Civ. App.) 159 s. W. 897.

Where a corporation employed a manager of its property, and he employed plaintiff
to work for the corporation, which thereafter. permitted the former manager to remain
in charge of the property as lessee, it was bound to notify plaintiff of the change in the
manager's capacity in order to avoid liability on a further contract of employment be
tween them. Red Mineral Springs Development Co. v. Davis (Civ. App.) 164 S. W. 427.

Where .corporate by-laws provided that the corporation could only convey realty with
the consent of its board of directors, persons purchasing realty from it were charged with
knowledge that the only power of the acting agent of the corporation was derived from
the board of directors. Vacarezza v. Realty Inv. Co. (Civ. App.) 165 S. W. 516.

31. -- Evidence as to authorlty-Sufficlency.-In an action for land, evidence held
to show that an agent of a corporation had atrthordty to bind the company by a verbal
sale of land. Houston Oil Co. of Texas v. Payne (Civ. App.) 164 S. W. 886.

Authority of an agent to act for a corporation may be shown by a course .or dealing
in which the acts of the alleged agent were known and recognized by the corporation. Id.

It is not necessary that the authority of an agent of a corporation be shown by a

record or recital of corporate action, but it may be conferred by a vote of the directors
not entered of record, or by a course of dealing. Id.

Evidence held to support jury finding tha.t corporation's assistant superintendent in
charge of its sawmill plant had authority to purchase a steam log loader. Benford Lum
ber Mfg. Co. v. Knox (Civ. App.) 168 s. W. 32.

Evidence held insufficient to show that defendant lumber company' had authorized its
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agent to contract on its behalf to pay commissions on lumber purchases for it. Cummer

Mfg. Co. of Texas v. First Nat. Bank of Center (Civ. App.) 173 S. W. 536.

Evidence held insufficient to show that defendant corporation held out its president
as its agent having authority to contract for the sale of its lands. Morgan v. Washburn

Lumber Co. (Civ. App.) 180 s. W. 911.
The evidence did not show ratification by a corporation of a contract by its president

to sell its lands, where it did not show knowledge; through some other officer or agent
beside the president, of the facts relating to the transaction. Id.

In an action for conversion of cotton mortgaged to plaintiff, and received from mort

glgor's wife by defendant's manager, evidence held to warrant a finding of purchase by
manager for defendant, and not for himself. First State Bank of Avinger v . .T • .T. SAgal
Co. (Civ. App.) 181 s. W. 789.

Evidence held to warrant a finding that the agent, with whom plaintiff made the

contract, had authority to bind the corporation. Eastern Texas Traction Co. v. Bird

song (Civ. App.) 185 S. W. 1031,
A corporation president, who signed a written contract of employment of _plaintiff, is

sufficiently shown to be the agent of the corporation. Channell Chemical Co. v. Hall

(Civ. App.) 187 S. W. 704.
Evidence held to sustain a finding that defendant corporation's manager acted within

his authority in giving plaintiff a firm check to apply on an indebtedness due plaintiff
from a third firm, which was a creditor of defendant's and in which defendant's manager

was financially interested. Munday Trading Co. v . .T. M. Radford Grocery Co. (Civ. App.)
190 s. W . .520.

Evidence held sufficient to sustain finding that corporation authorized execution of
notes indorsed by its officers. Galveston-Houston Interurban Land Co. v. Dow (Clv,
App.) 193 s. 'W. 353.

.

In action against directors to recover amount of loan made to the corporation
upon misrepresentations in annual statements as to its financial condition, evidence held
to sustain special findings for plaintiffs. Cameron v. First Nat. Bank (Civ. App.) 194
s. W. 469.

Evidence held to show that directors, in authorizing corporation's financial state
ment, used to obtain credit, failed to exercise ordinary care. Id.

Evidence that directors knew of methods of bookkeeping held sufficient to charge
them with notice of falsity of financial statements, used to obtain credit. Id.

Art. 1160. [662] [586] Directors shall cause record to be kept, etc.
Cited, Palacios v. Corbett (Civ. App.) 172 s. W. 777.

Right of inspection.-Notwithstanding statute, one seeking to examine corporate books
to obtain information to be used in furtherance of a scheme to defraud stockholders' and
wreck corporation is not entitled to aid of courts by' mandamus to secure his right to
examine corporate books. Roberts v. Munroe (Civ. App.) 193 S. W. 734.

Transfer on books.-Under arts. 1160 and 1168, a petition to compel transfer of stock
on the books by mandamus is insufficient if it fails to show what the by-laws provide
as to transfers. Milner v. Brewer-Monaghan Mercantile Co. (Civ. App.) 188 s. ·W. 49.

• Record of corporate proceedings.-The minute book of a corporation is merely a rec

ord Of the corporate acts, and .a recordation of acts of the corporation is not necessary
to their validity. Canadian Long Distance Telephone Co. ·v. Seiber (Civ. App.) 159 s. W.
897.

Art. 1161. [663] [587] Shall report to stockholders and make divi
dends.

Dividends.-A dividend declared by a corporation is in the nature of a debt payable
to the stockholder on demand. Yeaman v. Galveston City Co., 106 Tex. 389, 167 S. W.
710, answering certified questions (Civ. App.) 173 s. W. 489.

.

Where board of directors of corporation did not act in bad faith in refusing to dis
burse surplus in dividends, court would not interfere and require them to declare divi
dends. Southweste�n Portland Cem�nt Co. v. Latta & Happer (Civ. App.) 193 S. w. 1115.

Art. 1162. [653] [577] May borrow money.--Corporations shall
have .power to borrow money on the credit of the corporation and may
execute bonds or promissory notes therefor and may pledge the property
and income of the corporation. [Po D. 5944; Acts 1883, p. 98, § 13;
Act Feb. 23, 1917, ch. 39, § 1.]

Explanatory.-The act amends art. 1162, ch. 3, title 25, Rev. Civ. St., so as to read
as above. Took effect 90 days after March 21, 1917, date of adjournment.

Notes-U Itra vires.-Under arts. 1140 and 1162, the execution and issuance of notes
by corporation cannot be held to be ultra vires in absence of evidence that they were not
issued in transaction of corporation's authorized business .. Galveston-Houston Interur-
ban Land Co. v. Dow (Civ. App.) 193 s. W. 353. .

Implied powerv=-The implied powers of a private trading corporation include that of
borrowing money and giving security therefor. Taylor Feed Pen Co. v. Taylor Nat.
Bank (Clv, App.) 181 S. W. 534 .

.

Art. 1164. [665] [589] Corporation restricted to objects of its ere
ation ; may contribute to certain enterprises not political; pending suits.
-N0 corporation, domestic or foreign, doing business in this State shall
employ or use its stock, means, assets or other property, directly or indi
rect.ly for any purpose wh.atever other than to accomplish the legitimate ,

business of its creation, or .those purposes otherwise permitted by law:
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provided that nothing in this section shall be held to irihib it corporations
from contributing to any bona fide association, incorporated or unincor
porated, organized for and actively engaged for one year prior to such
contribution in purely religious, charitable or eleemosynary activities,
nor to locaT, district, or statewide commercial or industrial clubs, or as

sociations, or other civic enterprises or organizations not in any manner

nor to any extent directly or indirectly engaged in furthering the cause

of any political party, or aiding in the election or defeat of any candidate
for office, or aiding in defraying the expenses of any candidate for office,
or defraying or aiding in defraying the expenses of any political cam

paign, or political headquarters, or aiding or assisting the success or de
feat of any question to be voted upon by the qualified voters of this State
or any subdivision thereof. Provided, that the provisions of this Act
shall not in any wise affect .any suit now pending in this State on the be
half of the State of Texas for any violation of unlawful contributions by
any corporation. [Acts 1907, p. 312, § 5; Act March 22, 1915, ch. 102,
§ 1; Act Feb. 13, 1917, ch. 15, § 1.]

Explanator-y.-The title of the act purports to. amend art. 1164, Rev. Civ. St., "as
amended by chapter 102 of the Acts of the Regular Session of the Thirty-fourth Legis
lature." The enacting part omits reference to the amendatory act above referred to.
Sec. 2 of the act makes it a felony for any officer or agent of a corporation to contribufe
money for political purposes, and is set forth as art. 1487b, post, of the Penal Code.
Took effect 90 days after March 21, 1917, date' of adjournment.

.

See notes under arts. 1140, 1159.

In general.-Under this article a land and irrigation company was without authority
to. contract to guarantee and secure a debt of a .th ird person. Carla Land & Irrigation
Co, v. Asherton State Bank (Civ. App.) 164 s. W. 1066.

.

Under arts. 1140, 1164, 1167, a corporation can exercise only powers expressly granted
or those necessary or reasonably appropriate to the exercise or such powers. State v.

Country Club (Civ. App.) 173 s. ·W. 570.
.

Under arts. 1164 and 1165, a corporation formed under art. 1121, subd. 29, may not
bind itself as accommodation indorser. McGaleb v. Boerne Electric Power & Mfg. Co.
(Civ, App.) 173 S. W. 1191.

.

Implied or incidental powers of a private corporation include those usually and cus

tornarily attending the 'business for which it is organized, and those necessary to enable
it to fully perform the undertaking designated in the charter. A corporation for "manu
facture of cotton seed oil and cotton seed products and the ginning of cotton, with power
to. purchase, or construct and maintain mills and gins for such purpose, and with power
to. purchase such goods, wares, and merchandise used for such business," cannot buy and
sell baled cotton for speculatton. Planters' Cotton 'Oil Co. v. Guaranty State Bank of
Mertens (Civ, App.) 188 S. W." 38.

Although by 'buying and selling baled seeded cotton, a corporation might benefit by
enlarging the local cotton market, such is not an implied power of a corporation organ
ized to manufacture cotton seed products. Id.

If a corporation agent duly authorized to. borrow money on its credit does so and
uses it ror a purpose outside the charter powers, the corpora.tlon cannot avoid liability
on the ground of its own wrongful misappropriation of the money. Without actual au

thority, the general agent of a corporation cannot by contract bind it for money borrowed
and used for a purpose outside the charter powers; one who deals with a corporation
being charged with notice of limitations of powers by charter. Id.

'

Under this article a corporation for manufacture of cotton seed products cannot
speculate in cotton. Id.

Transportation corporation cannot corrtract as insurance company to indemnify em

ploye for the amount spent by him. for hospital accornmodattons, medical treatment, etc.,
because the statute expressly authorizes insurance, corporations to so contract. Gulf, C.
& S. F. Ry. Co. v. Goodman (Civ. App.) '189 S. W. 326..

Diversion of funds.-Assistant general m-anager of railroad, granted a leave of ab
sence by general manager, duly authorized thereto, on pay and subject to. orders, held
.entitled to recover fixed salary, during absence, the company's payment thereof not be
ing prohibited by this article. Missouri, K. & T. Ry, Co. of Texas v. Bryant (Civ. App.)
178 s. W. 685.

Where corporation pays' a debt believing that it. was contracted' in due course of
business by its agent, when in fact it was for money borrowed for a purpose beyond the
'charter powers, it can recover the amount so paid. And where a' corporation agent is
authorized to draw checks and create an overdraft in due courae of business, but, with
out notice to the bank, he draws such a check for a purpose outside the charter powers,
the bank can, recover the amount from the corporation. Planters' Oil 0'0..' v. Guaranty
Sh.le Bank of Mertens (Civ. App.) 188 S. W. 38.

A general manager, by authorizing an agent to borrow for purpose outside charter
powers, does not estop' the corporation to. deny liability; the authority to manage the

corporation under art. 1159, being fixed in, and nondelegable by, the directors. Id.

Liability as partners for acts outside scope 01' corporate bus,iness.-The managing
stockholder-s of a corporation are liable as partners for the acts or corporate employes
while 'engaged in business for the corpora.tion which it could not be authorized to con

duct, Staacke v. Routledge (Civ. App.) 175 s. W. 444.

FoMeiture.-A county attorney may not bring suit to. forfeit charter of a private cor

poration, exclusive authority in that· respect being' conferred by Const. art. 4, § 22, on
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the Attorney General. Union Men's Fraternal & Beneficiary Ass'n v. Stale (Civ. App.)
190 S. W. 242.

Art. 1165. [665] [580] Restrictions upon creation of debts.
,

Accommodation paper.-Under arts. 1164 and 1165, a corporation formed under art ..

1121, subd. 29, may not bind i.tself as accommodation indorser. McCaleb v, Boerne Elec
tric Power & Mfg. Co. (Civ. App.) 173 S. W. 1191.

Art. 1167. Penalty for violation of either of the last three preceding
articles.

See State v. Country Club (Civ. App.) 173 S. W. 570; note under art. 1164.

Art. 1168. [666] [590] Stock of corporation is personal estate.
Nature of property.-Stock in a corporation is property. Anderson v. First Nat. Bank

(Civ. App.) 191 S. W. 836.

Certificate of stock.-A certificate of stock in a corporation is but a muniment of ti
tle, and is not .necessary to a subscriber's complete ownership of the stock. Yeaman
v. Galveston City Co., 106 Tex. 389, 167 S. W. 710, answering certified questions (Civ.
App.) 173 S. W. 489.

.

Irregularities in the issue of stock of a corporation held not to affect the rrghts of
its purchaser as a stockholder. Id.

.

Plaintiffs, by the purchase of trust certificates under a trust agreement providing
for the formation of a corpora.tion, held to have become stockholders in the corpora
tion when' formed. Yeaman v. Galveston City Co. (Civ. App.) 173 S. W. 489, certified

questions answered by Supreme Court, 106 Tex. 389, 167 s. W. 710.
Construction placed by the corporation upon a trust instrument constituting its char

ter and regulating rights of stockholders held proper to be considered in determining the
status as a shareholder of the owner of lost trustees' certificates issued under the agree
ment. Id.

Where a corporation was organized to further a business previously in the hands
of a joint-stock company formed by the holders of trust certificates evidencing their r-Ight,
to participate, the holders of such certificates held ipso facto stockholders in the corpora
tion, and entitled to all the rights of stockholders, regardless of whether they ever sur

rendered their trust certificates in exchange for stock certificates. Id.
A certificate of stock is not the stock itself, but evidence of its ownership. Cattle

men's Trust Co. of Ft.' Worth v. Turner (Civ. App.) ·182 S. W. 438.
Evidence held to show that former petition by plaintiff's predecessors to have 'cer

tificate issued to them related to same numbered certificate; that a resolution on the
minutes of corporation denying the petition was a response to the petition; and that
parties to petition by plaintiff's predecessors, or th.eir attorney, had knowledge or no

tice of resolution denying petition at or about the date of its, adoption. Converse v.

Galveston City Go. (Civ. App.) 189 S. W. 539'.
No right exists against a corporation because of lost certificates of stock, where the

owner has duplicates issued, sells them, and they are redeemed, though some of the dup
licates are erroneously numbered. Yeaman v. 'Galveston City Co. (Civ. App.) 190 S. W.
212.

Transfer of shares.-The remedy of a stockholder' induced to exchange his stock for'
stock in another corporation is to rescind and recover back the stock given by him or

its value, but he may riot do so without returning the stock received or accounting for its
value. Continental Trust Go. v. Cowart (Civ. App.) 173 S. W. 588.

.

Want of knowledge of defendants that their agent in selling stock to plaintiff had
made false representations held no defense to plaintiff's suit to recover money paid
and to enjoin enforcement of purchase-money notes, unless they were purchasers for
value without notice. Cunningham v. Gaines (Giv. App.) 176 S. W. 148.

In an action to cancel a contract for the purchase of corporate stock and a note
given for. the price, evidence held sufficient to show that defendant, in procuring the
note and contract, made false representations as to the amount of the corporation's cap
ital stock and his right to sell it, and that the note and contract were unsupported by
consideration. Le Master v. Hailey (Civ. App.) 176 S. W. 818.

The transfer of the capital stock of a railroad does not operate ipso facto as a trans
fer of the physical properties thereof. Continental Trust Co. v. Brown (Civ. App.) 179
S. W. 939. .

Where party, to whom share of joint-stock company, which later became corporation,
was issued, sold to another person so that either legal or equitable title passed, heirs of
seller thereafter had no such title to stock of corporation thereafter chartered as au
thorized' them to maintain suit for recognition as stockholders, etc. Condit v. Galveston
City Co. (Civ. App.) 186 S. W. 395.

Shares may be sold by parol or pass by delivery of certificate. Id.
-- Acquisition by one person of entire stock.-Purchasers of the entire stock of a

corporation held not entitled to recover for misrepresentations b;V defendants that it
was fully paid in. Vick v. Park (C'iv. App.) 171 S. W. 1039.

Where plainUffs acquired, the entire stock of a corporation, all of ·the physical prop
erties of the corporation were cqnveyed to them. Id.

Where the entire capital stock of a corporation is sold, its physical properties pass,for that must be the intention of the parties. Vick v. Park (Civ. App.) 173 S. W. 989.
Where improvements made by the sellers and purchasers of a corporation's entire

capital stock exceeded the amount unpaid on the stock, purchasers cannot, recover dam
ages for misrepresentations that it was fully paid in, the value of the improvements hav
ing been credited. Id.

--, Pledg'es.-A pledgee of corporate stock has such an interest in the assets of
the corporation as entitles him to invoke equitable relief to prevent the removal of its
assets from the place of its domicile and its exchange for stock of another corporation.
Enterprise Trading Co. v. Bank' of Crowell (Civ. App.) 167 S. W. 296. ".

In a suit to recover stock pledged to secure a debt, .. and. transferred by the pledgee,
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the admission in evidence of a letter written defendant by plaintiff, informing him of
plaintiff's rights, held not error. Featherston v. Greer (Giv. App.) 169 S. W. 912. .

Transfer of pledged stock, after indorsement that it was deposited as security had
been erased and pledgor's signature had been forged to power of attornev thereon, held
to pass no title. Id.

A contract, executed contemporaneously with pledge of'stock to secure a debt, giving
pledgee option to purchase a similar amount of t: a stock of the same company, held
not to show that pledgee had authority to sell pledged stock or estop plaintiff to show lack
of authority. Id.

.

Evidence.-In action by heirs for recognition as stockholders, evidence held to
authorize finding that plaintiff's ancestor had disposed of his share of stock. Condit v.

Galveston City Co. (Clv. App.) 186 S. W. 395.
Evidence may be sufflcient to show that plaintiff's ancestor had sold corporate stock

originally issued to him, though there is no evidence as to the identity of the buyer and
no claim to such stock had ever been made. Green v. Galveston City Co. (Civ. App.)
191 S. W. 182.

Evidence that one share less of the stock had been issued than plaintiffs admitted in
their petition had been taken up by the corporation is sufficient to warrant the jury in
finding that the share issued to plaintiffs' ancestor had been taken up by the corpora
tion. Id.

In a suit by heirs and legatees to establish the ownership of a share of stock in de
fendant corporation, evidence held to sustain jury findings that the certificate in ques
tion was su.rrendered or disposed of by plaintiffs' ancestors and canceled by the de
fendant company. League v. Galveston City Co. (Giv. App.) 192 S. W. 350.

The mere fact that certificate of stock was signed by president did not prove that it
was then owned by company instead of by president individually. Mooringsport Oil Co.
v. Aldridge (Civ. App.) 193 S. W. 4010'.

Registration of transfer.-In the absence of statute or corporatiop. by-law, assignee
of stock is entitled to have it transferred on the books, although the corporation has a

lien for debt, such transfer subject, however, to the lien. Milner v. Brewer-Monaghan
Mercantile Co. (Civ. App.) 188 S. W. 49'.

-- Compelling .by mandamus.-Under arts. 1160, 1168, providing for transfer of
stock according to the by-laws, a petition to compel transfer of stock on the books by
mandamus is insufficient if it fails to show what the by-laws provide as to transfers.
Milner v. Brewer-Monaghan Mercantile Co. (Civ. App.) 188 S. W. 49.

-- Effect.-A corpora.tion stands in the relation of trustee to its stockholders,
but this relation applies to .the true owners of the stock, and not merely to those who
from the records of the corporation appear to be owners. And: a corporation, when sued
by the heir of one shown by its books to have been the holder of stock, transferable by
indorsement of. the certificate, can defend the action in the interest of the real owner,
though his identity may be unknown to it, if it has evidence that the stock has been
sold. Green v. Galveston City Co. (Civ. App.) 191 S. W. 182.

Acticn to establish right to stock.-Where defendant corporation, prior to July, 1909,
had taken no affirmative steps to repudiate certain rights of plainUff's ancestor under
trust certificates which had been long lost, and plaintiffs had no knowledge of their
.ownership as heirs of the original owner until August; 1909, and brought suit to establish
their rights in November following the action was not barred by laches. Yeaman v.

Galveston City Co., 106 Tex. 389, 167 S, W. 710, answering certified questions (Civ. App.)
173 S. W. 489.

.

JDvidence held insufficient to show repudiation by defendant corporation of plaintiffs'
ancestor's rights as a stockholder. Id.

Art. U69. [667] [591] Directors may require payment of stock.
3. Contract of subscription-Constructioil.-Subscription contract to stock of a cor

poration to be organized under laws of Texas, with powers limited by Vernon's Sayles'
Ann. Civ. St. 19114, art. 1121, held not a contract for stock of corporation organized un

der laws of another state. Commonwealth Bonding & Casualty Ins. Co. v. Meeks (Civ,
App.) 187 S, W. 681.

Where meaning of the term "securities," as used in a stock subscription contract,
was doubtful, practical construction given it by both parties should control i1!s interpreta
tion. Mitchell v. Porter (Civ. App.) 194 S. W. 981.

4. -_. Liability of sUbscriber.-Under a contract to take stock in plaintiff corpo
ration, then "in process of formation" and to be chartered under the laws of the state,
the law supplied the condition that the concern should in fact be incorporated, and on

performance of such condition the subscriber's liability became absolute and enforceable
by action of assumpsit; an action for breach of contract not being the only remedy.
McCord v. Southwestern SUndries Co. (Civ. App.) 158' S. W. 226.

A corporation's issuance, delivery, or tender of a certificate is not a condition prece
dent to an action against a subscriber for the balance due upon his subscription. Id.

Where notes given for corporate stock were attached to and made a part of the sub
scription contract, the rejection of. the notes, together with the failure to deliver the
shares to the person contracting for them, justified him in concluding that the sub
scription contract had been rejected. Amicable Life Ins. Go. v. Kenner (Civ. App.) 166
S. W. 462.

A call for a subscription to stock in a corporation is not necessary when the contract
of subscription contains the promise to pay the amount subscribed at a specified date.
Commonwealth Bonding & Casualty Ins. Co. v. HilI (Civ .. App.) �84 S. W. 247.

Conditions prescribed by Legislature, under which charters of corporations may be
granted, must be noticed by subscribers, and they are conclusively presumed to contract
with reference thereto. Commonwealth Bonding & Casualty Ins. Co. v. Meeks (Civ. App.)
187 S. W. 681.

5. -- Through promoters or agents.-The provisions of a stock subscription con

tract for payment for the stock and for expenses of organization held severable, so that
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the corporation was not liable for the money paid to the organizers- upon rejecting the

subscription. Commonwealth Bonding & Casualty Ins. Co. v. Thurman (Civ. App.) 176

S. W. 762.

7. Subscriptions obtained by fraud.-A prospectus of a corporation, which gives in

formation as to the property, machinery, and appliances of the corporation and its

financial condition, contains representations of fact, and, if false and inducing one to

purchase stock, the corporation is liable for the damages sustained. Foix v. Moeller

(Civ. App.) 159 S. W. 1048.
Statements by an agent in taking subscriptions for the increased capital stock of

a life insurance company held mere puffing inducements or promises for future perform
ance, and not fraudulent misrepresentations. Cope v. Pitzer (Civ. App.) 166; S. W. 447.

False representations by the promoter held such fraud on subscribers as authoriz

ed a rescission of the subscription contract. Bohn v. Burton-Lingo Co. (Civ. App.) 175

S. W. ".1.73.
Evidence of misrepresentations by the promoters' agent held admissible to show

fraud in the inception of the subscription contract sought to be canceled. Common

wealth Bonding & Casualty Ins. Co. v. Cator (Civ. App.) 175 S. W. 1074.
Evidence held to show that a subscription to corporate stock was not procured by

representations that the proposed corporation would loan the subscriber $50,000, or that

the purpose of its organization was to make such loans. Medlin v. Commonwealth

Bonding & Casualty Ins. Co. (Civ, App.) 180 S. W. 899.
False representations of an agent, taking subscriptions to the stock of a corporation

to be organized, that plaintiff could give his note for the stock, and that it would be in

definitely extended, relating to a matter as to which agent had no authority, and which
the corporation could not validly carry out, held to warrant rescission of the subscrip
tion. General Bonding & Casualty Ins. Co. v. Mount (Civ. App.) 183 S. W. 783.

8. -- Reliance on repr-eserrtattone.c=Where an agent, authorized' to sell stock of

a mining corporation, made false representations to induce one to purchase stock, and

thereby misled him and prevented him from dlscovertng the truth by inquiry, the agent
could not escape liability on the ground of the negligence of the purchaser. Foix v.

Moeller (Civ. App.) 159 S. W. 1048.
Representations in the sale of corporate stock as to facts concerning which accurate

knowledge could be had held fraud, without showing that defendant knew of their fal

sity. Harris v. Shear (Civ. App.) 177 S. W. 136.

10. -- Estoppel.-Where a subscriber, with knowledge of a misrepresentation,
transferred the stock to another; he waived his right to cancel the subscription contract.
Commonwealth Bonding & Casualty Ins. Co. v. Cator (Civ. App.) 175 S. W. 1074.

Fact that corporation to which plairrtiff had subscribed was not organized as first
agreed to among the subscribers, held not to permit him to defeat his subscription obli
gation if he had parttctpa.ted to such an extent as would constitute a waiver of the terms
of the subscription contract. Commonwealth Bonding & Casualty Ins. Co. v. Barring
ton (Civ, App.) 180 S. W. 936.

Where a stock subscription contract was void because providing for the issue of stock
for note, as between stockholder and corporation, held that corporation cou:td not invoke
defense of estoppel to stockholder's action for a cancellation of note and deed of trust
given to secure it. Mitchell v. Porter (Civ. App.) 194 S. W. 981.

11. -- Effect of fr-aud and remedies of subscriber.-In a suit to set aside a subscrip
tion to stock, an allegation held to sufficiently show that plaintiff was damaged by the
false representations. Commonwealth Bonding & Casualty Ins. Co. v. Bomar (Civ. App.)

. 169 S. W. 1060.
A subscription to capital stock of a corporation induced by fraudulent representa

tions of its agent is not void, but voidable only. Davis v. Burns (Civ. App.) 173 S. W.
476.

One who has been induced to subscribe for stock by fraudulent representattons may
disaffirm his contract and recover any money or thing of value paid thereon. Id.

Stock subscriptions procured by fraudulent representations may be rescinded by the
subscriber by notifying the corporate authorities, without taking legal proceedings. Bohn
v. Burton-Lingo Co. (Civ. App.) 175 S. W. 173.

\Vhere the managing officers of a corporation, at the time of accepting a subscription
procured by the promoters through fraud, have no notice of the fraud, the subscriber
cannot thereafter cancel his subscription contract by reason of the fraud. Commonwealth
Bonding & Casualty Ins. Co. v. Cator (Civ. App.) 175 S. W. 101'74.

.

A subscription procured by fraud of the officers or agents of an existing corporation
1S voidable at the option of the subscriber. Id.

A misr�presentation, by an agent of the promoters, as to the amount of cash paid in,
held ma.ter-lal. so as to authorize cancellation of a subscription, if the corporation had
had notice thereof when it accepted the subscription. Id.

. Cancellation of stock subscription will not be decreed in favor of a subscriber who
has transferred the stock to a third person, who retains possession thereof. Id.

Fraudulent promises of defendant's agent to obtain stock SUbscription contract, con

t�ined in the contract, to the effect that the company would loan plaintiff money, would
give plaintiff an action for damages. Commonwealth Bonding & Casualty Ins. Co. v.
Barrington (Civ. App.) 180' S. W. S36. .

Corporation accepting subscription contract and notes held not affected by fraud in
ducing' the subscription of which it had no actual notice.

.

Commonwealth Bonding &
Casualty Ins. Co. v. Meeks (Civ. App.) 187 S. W. 681.

A concealment and misrepresentation by promoter of corporation to induce plaintiff
to p�rchase its stock held to warrant rescission of contract. Peerless Fire Ins. Co. v.
Revelre (Civ. App.) 188 S. W. 254.

�n view of doctrine whereby subscriptions become trust fund for benefit of its general
credttor-s, corporation's insolvency is a bar to a rescission of subscription contract for
fraud. Thompson v. :B�rst State Bank of Amarillo (Civ. App.) 189 S. W. 116.

In a suit by receiver. of an insolvent corporation to collect unpaid stock subscriptions
as a general rule, it is rio valid defense that subscription contract was procured by fraud
ulent misrepresentations. Mitchell v. Porter (Civ. App.) 194 S. W. 981.
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12. Conditional subscription,-Subscriber to corporate stock who was active in the or

ganization of the company, was elected director, signed affidavit for a charter, and who
was also elected second vice president, held to have waived condition of his subscription
that it should not be binding until he paid half. Panhandle Packing Co. v. Stringfel
low (Civ, App.) 180 S. W. 14-5.

By appointing a representative to act for him at stockholders' meeting at which it
was agreed to organize under the laws of Arizona with a paid-up capital stock of less
than $200,000, and accepting an agreement from the new corporation, held that a sub
scriber waived the conditions of his subscription contract that the corporation should
be organized in Texas with a paid-up capital of $200,0'0'0. Medlin v. Commonwealth Bond-·
ing & Casualty Ins. Co. (Civ. App.) 180 S. W. 899.

Subscriber .to corporate stock, who gave note therefor, by executing renewals to the
holder, paying interest, and treating the notes as his individual debt, did not waive his
option, under collateral contract, to take back the stock, 'where, before each successive
renewal, the subscriber had the same agreement in substance with the party who
induced him, to subscribe and executed the option. Bean v. Hall (Civ. App.) 185 S. W.
1054.

In action by bank, on note given for stock, against subscriber and indorser, facts that
subscriber executed renewals and paid interest, treating note as personal debt, was not
conclusive, on question of waiver by subscriber of his option, under collateral contract
with party who induced him to subscribe, to take back the stock. Id.

Promise of corporation to establish loan agency and to make plaintiff its agent, alleg
ed as consideration of plaintiff's contract of subscription, was a condition precedent to
plaintiff's liability on his SUbscription contract. Commonwealth Bonding & Casualty Ins.
Co. v. Meeks (Civ. App.) 187 S. W. 681.

13. Withdrawal or cancellation.-Under an agency contract whereby plaintiff was to
purchase shares of the stock of defendant company, agreement that, on termination of the
agency, the company would repurchase the stock at the price paid for it held valid,
where the stock was not a part of the original unsubscribed stock. Hesse Envelope Co.

,

of Texas v. Addison (Clv, App.) 166 S. W. 898.
.

The rule that a stock subscription' contract cannot be canceled except with the con
sent of all stockholders does not apply to a contract procured by fraudulent representa
tions of the promoter. Bohn v. Bur-torr-Lingo Co. (Civ. App.) 175 S. W. 173.

Failure of a corporation to make plaintiff a loan held not an available ground for can-:

cellation of his stock subscription, where the loan was to be made only on "full payment
of said subscription." Commonwealth Bonding & Casualty Ins. Co. v. Cator (Civ. App.)
175 S. W. 1074. I

That the, corporation was organiz ed in a state other than that stipulated held suffi
cient ground for cancellation of the note and deed of trust given in payment for the,
stock subscribed for. Id.

In the absence of waiver or estoppel, a subscription to the stock of a corporation to
be organized in Texas with a certain paid-up capital may be avoided, where the company
is incorporated in Arizona with a less paid-up capital. Medlin v. Commonwealth Bonding
& Casualty Ins. Co. (Civ. App.) 180 S. W. 899.

Plaintiff in suit against company to recover amount paid and to cancel note for
balance on his stock subscription contract, not showing any pecuniary loss, held not
entitled to recover. Commlonwealth Bonding & Casualty Ins. Co. v. Barrington (Clv.
App.) 180 S. W. 936.

In suit to cancel notes given upon a stock subscription, to recover vendor's lien notes
given as

.

collateral to such notes, and to recover money paid to defendant company, evi
dence held to sustain a finding that plaintiff was not guilty of laches in not instituting
his suit earlier. Commonwealth Bonding & Casualty Ins. Co. v. Meeks (Civ. App.) 187 S.
W. 681. ,

Where agreement between plaintiff, subscribing to stock in defendant company, and
defendant's agent was not notice of alleged misrepresentations with references to amount
of capital stock, etc., plaintiff could not rescind without showing that before subscrip
tion was accepted defendant had notice thereof. Id.

14. Release or discharge.-The incorporation of a company for $10,0'0'0, instead of
$15,000, releases subscribers not consenting thereto. Bohn v. Burton-Lingo Co. (Civ.
App.) 175 S. W. 173.

Action of incorporators making affidavit for charter in naming themselves as only
subscribers for the stock, ignoring previous subscribers, including themselves, to writ
ten subscription lists, did not affect the mutual obligation of such subscribers to such lists,
or the right of the corporation when organized to sue such a one. Panhandle Packing
Co. v. Stringfellow (Civ. App.) 180, S. W. 145.

15. Payment.-See art. 1146 and notes.
,

Where a stock subscription contract provided that $5 a share should be paid in cash
to the corporation's agents as compensation for services, the corporation could not object
that they accepted a less sum from the purchaser, except that, upon rejection of the con-'
tract, it was bound to return the sum accepted by the agents under the provision requir
ing the return of the amount paid in case the contract was rejected. Amicable Life Ins.
Co. v. Kenner (Civ. App.) 166 S. W. 462.

Where a subscriber to the capital stock of a corporation has paid his subscrtptlon or'

complied with the requisites entitling him to stock, he thereby becomes a stockholder, re

gardless of whether a certificate is ever issued to, him. Yeaman v. Galveston City Co.,
106 Tex. 389, 167 S. W. 710, answering certified questions (Civ. App.) 173 S. W. 489.

,
A voluntary payment by a third person -to a corporation of the amount due on a.

stock subscription extinguishes the debt due from subscriber. General Bonding & Cas
ualty Ins. Co. v. Mosely (Civ. App.) 174 S. W. 1031.

19. Estoppel to allege Invalidity'.-Evidence held insufficient to show estoppel in pais.
of corporation to deny validity of trustees' certificates as shares of stock in it. Yeaman
v. Galveston City- Co. (Civ, App.) 173 S. W. 489, certified questions answered by Supreme
Court, 106 Tex. 389, 167 S. W. 710.

Where a subscriber to stock, induced thereto by misrepresentations, after dlscovering
the facts renewed the note given for the price, he waived the fraud and acquiesced there-
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In, and could not have cancellation of the note. Cattlemen's' Trust 'Co. of Ft. Worth v.

Pruett (Civ. App.) 184 S. W. 716.
In suit by a subscriber to stock, induced thereto by misrepresentations as to par

value,. to' cancel the note given for the price, evidence held to show conclusively that

plaintiff, when he renewed the ortgtnal note, knew the untruth of the representations,
and had consulted with his attorneys. Id,

Executing proxy by. subscriber. to stock of corporation, to be organized in Texas,
held not to estop him from rescinding his subscription, where the corporation was or

ganized in another state. Commonwealth Bonding & Casualty Ins. Co. v. Meeks (Civ .

.

App.) 187 s. W. 681.

Art. 1170. [668] [592] Stock forfeited, when and how.
What constitutes issue of stock.-Under Const. art. 12, § 6, and in view of this arti

cle, subscription to stock of corporation to be organized, accompanied by subscription
notes secured by deed of trust on land, without delivery of the stock, held not an is
sue of stock, and hence not illegal or void. Commonwealth Bonding & Casualty Ins.
Co. v. Hill (Civ. App.) 184 s. W. 247.

Art. 1173. [676] [600] Corporation may convey lands, how.
Execution of deed.-A deed executed by a corporation, attested by its seal, carries

with it prima facie evidence of antecedent authority for its execution, though it does

not recite such authority on the part of its president and secretary, duly executing and
acknowledging the deed. Magee v. Paul (Civ. App.), 159 S. W. 325.

A deed executed by a corporation is not inadmissible in evidence because it was

made by the president of the corporation 'to himself. Goleman v. Luetcke (Civ. App.)
164 S. W. 1117.

Purported deed of railroad company incorporated by the act approved February 2.
1856 (4 Gammel Laws of Texas, p. 347), signed by its president and secretary, without

proof of precedent authority or holding out, or former course of dealing or of ratifica
.

tion, held inadmissible to show that title had passed out of the company. Emory v.

Bailey (Civ. App.) 181 s. W. 831.
Release of mortgag,e.-In view of this article, release of mortgages executed by a

church by its corresponding secretary held not valid. Alling v, Vander Stucken (Civ.
App.) 194 s, ,W. 443.

CHAPTER FOUR

LAND-ACQUISITION, ETC., OF, RESTRICTED

Article 1175. Purchase of land, unless necessary to business or to
secure debts, prohibited.

In general.-In the absence of prohibition in statute or charter a corporation can

take and hold land, except as restricted by the objects of its creation and the limita
tions of its charter. Wooten v. Dermott Town-Site Go. (Civ. App.) 178 S. W. 598.

Since a corporation may recover land on record title acquired by ultra vires act, no

reason can be advanced why it cannot do so on a title by limitation so acquired.
Buchanan v. Houston & T. C. R. Co. (Civ. App.) 180 s. W. 625.

CHAPTER EIGHT

LIABILITY OF STOCKHOLDERS AND DIRECTORS
Art.
1198. When and how stockholders may be

made liable on execution.

Art.
1200. Directors liable for debts of corpora

tion, when and to what extent.

Article 1198. [671] [595] When and how stockholders may be
made liable on execution.

Cited in dissenting opinion Commonwealth Bonding & Casualty Ins. Co. v. Hollifield
,CCiv. App.) 184 s. W. 776.

Creditor can sue stockholders directly, when.-A petition merely stating that de
iendants were the principal shareholders of a corporation, for which plaintiff rendered
-services, held not to state a cause of action against the defe-nda.nt shareholders; the pe
tition not coming within arts. 1198, 1206, 1208. Seaton v. Majors (Civ. App.) 182 S:
W.712.

Liability as stockholders-In general.-The charter of a foreign corporation or the
statute under which it was organized determines the liability of resident shareholders
to its creditors, and, if a shareholder is liable at all, he is liable only according to the
law of the corporation's domicile. Nesom v. CIty Nat. Bank (Civ. App.) 174 s. W. 715.
I In a creditor's action to recover unpaid stock subscription, held that evidence that

-derendants had repudiated the subscriptions for fraud with the corporation's consent be-
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.

(Title 25

fore credit was extended by plaintiff was admissible. Bohn v. Burton-Lingo Co. (Civ.
App.) 175 S. W. 173.

A person induced by fraud to become a subscriber to corporate stock is relieved
from liability to corporate creditors, where he repudiates his subscription promptly and
before the rights of creditors have intervened. Id.

Capital stock of a corporation, especially its unpaid- subscflpttons, is a trust fund
for the benefit of its general creditors. Thompson v. First State Bank of Amarillo (Civ.
App.) 189 S. W. 116.·

-- Unpaid subscr+pttona.c-Where the principal stockholder and manager of a cor

poration advanced money to it with knowledge of the stockholders and other directors,
he may, upon being held liable for an unpaid amount on his stock, set off his claim
against that of the corporation's creditors; the money advanced having become part of
the corporate assets. Witt v. Nelson (Civ. App.) 169 S. W. 381.

Under Const. art. 12, § 6, and Rev. St. 1911, arts. 1146, 1198, held that stockholders
who paid nothing for common stock issued to them were liable for an amount suffi
cient to pay unsecured creditors of the insolvent corporation. Rowan v. Texas Orchard
Development Co. (ClV. App.) 181 S. W. 871.

Each of several stockholders to whom stock had been issued without any payment
being made therefor held liable on such stock only for his, proportionate part of debts
due unsecured creditors of the insolvent corporation. Id.

-- Effect of transfer of sto.ck.-Stockholder's liability may be enforced as against
subscribers and transferees with knowledge of nonpayment of the stock. Witt v. Nel
son (C'iv. App.) 169 S. W. 381.

Where, upon organization of a corporation, half of its capital was paid in and stock
issued therefor, and thereafter stockholders became indebted to the corporation, which
took over their shares, a subsequent purchaser of such shares, who bought for a sum

less than par, is not liable to the creditors of the corporation. Id.
Where corporate stock is transferred before the whole of the subscription price

has been paid, and the transfer is duly recorded, the transferror is usually discharged
from further liability upon the subscription. Rich v. Park, 177 S. W. 184.

Under Const. art. 12, § 6, subscribers to the stock of a corporation who had not
fully paid for stock received are guarantors of the balance due regardless of transfer. Id.

A purchaser of corporate stock is liable for sums due thereon if he bought with
knowledge, notwithstanding representations that it was fully paid in. Id,

Art. 1200. [670] [594] Directors liable for debts of corporation,
when and to what extent.

Misapplication of funds.-Corporate directors are liable for the misapplication of
funds held in trust by the corporation. Dollar v. Lockney Supply Co. (Civ. App.) 164
S. W. 1076.

'

.

Corporate directors or trustees, who commingle money collected for another with
the corporate funds, contrary to the instructions of the owner, or knowingly permit their
employes to do so, resulting in the loss of such funds, are personally liable therefor. Id.

CHAPTER NINE

INSOLVENT CORPORATIONS
Art.
1201. Unlawful for insolvent corporations

to do business in state.
1202. Attorney general, etc., to bring quo

warranto, etc., to forfeit charter
or cancel permit; receiver, etc.

Art.
1203. Stockholders or creditors may sue to

dissolve when; by leave of court,
with notice, etc.

1204. Rights and remedies cumulative.

Article 1201. Unlawful for insolvent corporations to do business in
state. "

C'ited, Texas Mexican Ry. Co. v. State (Civ. App.) 174 s. W. 298; Floore v. Morgan
(Civ. App.) 175 s. W. 737.

Art. 1202. Attorney general, etc., to bring quo warranto, etc., to
forfeit charter or 'cancel permit;· receiver, payment of indebtedness as

affecting suit, etc.
Cited, Texas Mexican nv, Co. v. State (Civ. App.) 174 S. W. 298.

Art. 1203. Stockholders or creditors may sue to dissolve when; by
leave of court, with notice, etc.

Cited, Texas Mexican Ry. Co. 'v, State (Civ. App.) 174 S. W. 298; Canadian Country
Club v . .Tohnson (Civ. App.) 176 S. W. 835; Leary v. International C'oal & Wood Co.
(Civ. App.) 185 s. W. 665.

R'eceiver.-A corporation having joined a plaintiff in a suit for dissolution, its stat
utory right to be served with 1(} days' notice of the application for receiver is waived.
Floore v. Morgan (Clv. App.) 175 s. W. 737.

It is an objection to a petition for the appointment of a receiver of a corporation
that it does not show that the receiver could care for its property better than could be
done by its officers as trustees, pursuant to art. 1206. Ill.
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In a suit for receivership and for an injunction against sale' on foreclosure of a

first lien against corporat: property, an al.leg.ation that it wo�ld not. sell. fo� �ts full

value by reason of uncertaintv of title, unpaid Judgments, and SUIts against It, IS msuffi

cient for the appointment of a receiver. Id.

Under ar-ts; 1203, 2128, § 3, suit by minority stockholders for receivership of going

corporation, not shown to ,?e insolvent or in immine�t danger of insolvency, held not

maintainable. Toomey v. First Mortgage Trust Co. (CIV. App.) 177 S. W. 539.

Under this article held, that appointment of receiver is not authorized. Kokernot v.

Roos (Civ. App.) 189 S. W. 505.
No notice is required to be given a corporation by the stockholder owning 25 per

cent. of its stock seeking to dissolve it, and in such suit the appointment of a receiver

is not authorized. Id.

Art. 1204. Rights and remedies cumulative.
Cited, Texas Mexican Ry. Co. v. State (Civ. App.) 174 S. W. 298.

Exclusive remedy.-Art. 1201 et seq. held not to provide an exclusive remedy where

a corporation has failed to pay its franchise tax. Canadian Country Club v. Johnson

(Civ. App.) 176 S. W. 835.

CHAPTER TEN

DISSOLUTION OF PRIVATE CORPORATIONS

Art.
1205. Corporation is dissolved, how.

1206. Unless receiver appointed, president
etc., to be trustees, and close busi
ness.

Art.
1207. Trustees responsible to creditors,.

etc., to what extent.
1208. Liability of stockholders to creditors:

and to' each other.
1210. Only liable for unpaid stock.

Article 1205. [680] [604] Corporation is dissolved, how.
Acts of Incorporators.-Failure of a corporation to pay its franchise tax is not an

act of dissolution. Canadian Country Club v. Johnson (Civ, App.) 176 S. W. 835.

Actions by or against corporatton after dissolution.-In an action by a creditor of

a corporation after dissolution, a director held not injured because an equitable lien
was established and foreclosed on property of the corporation in his hands. Lakeside
11'1'. Co. v. Buffington (ClV. App.) 168 S. W. 21.

That the roreclosure of a lien in an action by a creditor against a corporation after
dissolution was against property in the hands of a director, while the judgment was in
name against the corporation, was immaterial; it being in effect a suit to subject the

property of the corporation to p,laintiff's demand. Id.
A corporation which had become nonexistent by its dissolution had no capacity to.

prosecute an appeal from a judgment against it. Corsicana Transit Co. v. Walton (Civ,
App.) 189 S. W. 307.

Abatement of actlon.-Where a corporation was dissolved, the remedy was to abate
an action against it, and not to direct a judgment on the merits in its ravor, Corsicana
Transit Co. v. Walton (Civ. App.) 189 S. W. 307.

Forfeiture-Grounds.-Under this article a quasi public corporation organized to
dredge a channel across Galveston Bay, that has been guilty of nonuser of its corporate
franchise, and that has rendered future exercise impossible by sale of essential prop
erty, will forfeit its charter to the state. West End Dock v. State (Civ. App.) 173
S. W. 285.

Where no showing is made that such corporation owes debts, judgment in favor of
the state for public lands granted it at its incorporation is proper. Id.

Art. 1206. Unless receiver appointed, president, etc., to be trustees,
and close business.

Cited, Allison v. Richardson (Civ. App.) 171 S. W. 1021; Canadian Country Club
v. Johnson (Civ, App.) 176 S. W. 835.

Application.-A petition merely stating' that defendants were the principal share
holders of a corporation, for which plaintiff rendered services, held not to state a cause
of action' against the defendant sha.reholder-s: the petition not coming within arts. 1198"
1206, 1208. Seaton v. Majors (Civ. App.) 182 S. W. 712.

Appointment of receiver.-Under this article a receiver, appointed and discharged!
prior to dissolution, was not a receiver within the exception of the statute; the corpo
ration not having been dissolved. Lakeside Irr. Co. v. Buffington (ClV. App.) 168 S.
W. 21.

It is an objection to a petition for the appointment of a receiver of a corporation that
it does not show that the receiver could, care for its property better than could be done
by its officers as trustees, pursuant to this article. Floore v. Morgan (C'iv. App.) 175.
S. W. 737.

-- Injunctlon.-Where no cause of action against a corporation was alleged nor
was its dissolution warranted, a temporary injunction restraining corporation officers
fr�m carrying on the business will be denied; it being asked as an adjunct to the ap
po�ntment of a receiver which was refused. Leary v. International Coal & Wood CO.
(ClY. App.) 185 S. W. 665.

Effect of dissoluti0tl.-The abatement of a suit pending against a corporation on ap
peal when such corporation was dissolved was prevented by this article. Clark Pease v,
Rathbun-Jones Engineering Co., 243 U. S'. 273, 37 Sup. Ct. 283, 61 L. Ed. 715.
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A Texas. corporation after its legal dissolution was incapable of defending suit on

-contract incurred during its corporate existence, this article not expressly or inferen-
-tially conferring such power. Orange Lumber Co. v. Toole (Civ. App.) 181 S. W. 823.

Trustees to close buslness.-After forfeiture of the right of a corporation to do busi
ness under art. 7399, directors held entitled to sue as stockholders to set aside a void
judgment against the corporation, though not as trustees under this article. Favorite
'Oil Co. of Beaumont & Cleburne v. Jef C'haison Townsite Co. (Ctv. App.) .162 S. W. 423.

In an action by a creditor of a corporation after dissolution against the president
.and directors as trustees, as authorized by this article, the stockholders were not neces

.sarv parties. ' Lakeside Irr: Co. v. Buffington (Civ. App.) 168 s. W. 21.

.

Under this article the stockholders' could not, after dissolution, appoint a third party
trustee so as to prevent the president and directors. from becoming trustees of the cred
itors. Id.

In action against corporation after its dissolution, and against its statutory trus
tee to wind up its affairs, not alleging that the corporation on its dissolution had any
:assets or that the trustee received any assets, judgment against the trustee was er

roneous.. Orange Lumber Co. v. Toole (Civ. App.)· 181 S. W. 823.

Limitation of action.-Where the director and officer of a legally dissolved corpora
tion was sued on the corporation's contract as its . trustee under. this article, limitations
would run in his favor as against the creditor, although the trustee did not give no

tice of his repudiation of the trust. The limitation was not suspended until 12 months
.after such dissolution; -the provision of article 5704 not applying. Orange Lumber Co.
v. Toole (Civ. App.) 181 s. W. 823.

Art. 1207. [683] [607] Trustees responsible to creditors, etc., to
what extent.

Lien on assets.-The creditors of a liquidating corporation have an equitable lien on

its assets in the hands of the stockholders or trustee's to secure their claims. Lakeside
Trr, Co. v. Buffington (Civ. App.) 168 S. W. 21.

Art. 1208. [684] [608] Liability of stockholders to creditors and
to each other.

See Seaton v. Majors (Civ. App.) 182 s. W. 712; note under art. 1206.
Cited in dissenting opinion, Commonwealth Bonding & Casualty Ins..,co. v. Holll

field (Civ. App.) 184 S. W. 776.

Art. 1210. [686] [610] Only liable for unpaid stock.
Cited in dissenting opinion Commonwealth Bonding & Casualty Ins. Co. v. Hollifield

·(Civ. App.) 184 s. W. 776.

CHAPTER ELEVEN

RELIGIOUS, CHARITABLE AND OTHER CORPORATIONS
. Art.
1212. Powers and privileges of.

Art .

1214. Certain orders may incorporate, how.

Article 1212. [713] [637] Powers and privileges of.
In general.-W1lere a church was operating under a charter for some time acquiesced

'in by defendants, it' had a right to proceed without interference from them, whether or

not the charter was in accord with their ideas. Richardson v. General Assembly of the
-Church of the Living God (Civ. App.) 191 S. W. 148.

Officers.-Where application for writ of garnishment shows on its. face that the af
fiant is a trustee' of a church, his act will be considered as act of church itself. Queen
Ins .. Co. v. Ke'ller (Civ. App.) 186 s. W. 359.

.

Art. 1214. Certain orders may incorporate, how.
Right to name.-A colored order, known as the. Free and Accepted Masons, held not

entitled to enjoin a rival order from the use of the name of the Ancient Free & Ac
-cepted Masons, Colored. Free and Accepted Masons of the State of Texas v. Ancient
Free and Accepted Masons, Colored (Civ. App.) 179 S. W. 265.

CHAPTER THIRTEEN

TELEGRAPH CORPORATIONS
Art.
1231. May set poles, etc., across public

roads, etc.
1232. May enter upon lands, etc.

Art.
1235. Cities, etc., may direct as to posts,

etc;

Article 1231. [698] [622]. May.set poles, etc., across public roads.
Construction and application In general.-Rev. St. 1911, arts. '1231, 1235, relating to

-the . use of streets and roads by· telegraph companies, applies only to companies or

ganized to construct and maintain telegraph or telephone lines. Acme Cement Plaster
Co. v, American Cement Plaster Co. (Civ .. App.) 167 s. W. 183 •
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A county which has an easement in a public road cannot authorize the establishment
of a private telephone line thereon. Id.

Interstate commerce.-Franchise granted by municipality to telegraph company held

taxable as property, so that imposition of taxes thereon placed no burden on interstate

commerce, though- company was engaged in interstate business. Western Union Tele

graph Co. v. City of Houston (Civ. App.) 192 S. W. 577.

Rights in and use of streets, roads, and other public places.-While, under this arti

cle, distance telegraph and telephone companies may use the streets of a town or vil

lage without interference from it, a company doing a local telephone business is sub

jed to regulation by the town or village. Athens Telephone Co. v. City of Athens (Civ.
App.) 163 S. W. 371.

.

The erection of telephone poles and wires along a public street or highway does not

impose any additional servitude upon the highway, so as to require a telephone company
to condemn the land' of the street for that purpose.' Roaring Springs Townsite Co. v.

Paducah Telephone Co. (Civ. App.) 164 S. VV, 50.
Under this article, art. 1232, permitting such corporations to condemn a right of way,

and art. 1235, permitting municipai authorities to specify where telegraph posts, etc.,
shall be 'permitted, a reservation in a dedication deed, retaining power to grant to such

corporations a right to construct a line' over and across the streets, was void. Id.
A de facto corporation is considered such for all purposes, including that of con

structing a telephone line upon and across any street, which right is given to telegraph
corporations by this article. Id.

Subject to regulation restriction of art. 1235, telegraph and te'lephone companies.
have absolute right to use ways of municipalities for transmitting telegrams and long
distance telephone messages, as provided by this article. Athens Telephone Co. v. City
of Athens (Civ. App.) 182 S. W. 42.

Telephone companies have no right to place wires over railway tracks in space
necessary to railway company's use- without consent or condemnation, and, in absence
of such right, must place wires at a reasonable elevation. Southwestern Telegraph &
Telephone Co. v. Clark (Civ. App.) 192 S. W. 1077.

.

Telephone company, when occupying its own zone above a railway track, is similar
to tenant of upper story of building, and it must use its property so as not to inter
fere with railway company's right. Id.

-- Consent of muntctpaflty.i--Condttfon of grant of right to use streets tor local
telephone business, limiting the rental which m\i5ht be charged, held binding on a tele
phone' company which acquired the rights of the grantee. Athens Telephone Co. v. City
of Athens (Civ. App.) 163 S. W. 371.

Telephone company, agreeing to maximum' rate to secure franchise from town In
corporated under general laws, held bound by provision' therefor in franchise. Athens.
Telephone Co. v. City of Athens (Civ. App.) 182 S. W. 42.

Telephone rate fixed in franchise to local telephone company held not inoperative;
because not evidenced by separate contract therefor signed by company. Id.

Where owners of telephone system, legally obligated to maximum rate in franchise
from town incorporated Under general laws, sold system to company incorporated to
own and operate it, which took system over in payment for four-fifths of capital stock,
corporation could not increase such maximum rate. Id.

-- PaYment for use of streets or roads.--Const. art. 8, § 1, providing for equal
arid uniform taxation, is not violated by an ordinance requiring certain of the com

panies maintaining poles in the streets to pay an annual privilege fee therefor. South
western Telegraph & Telephone Co. v. City of Dallas (Civ. App.) 174 S. W. 636.

If poles of a telephone company used for long distance are not subject to ordinance
imposing annual fee of $2 per pole in its streets, the company sued for the fee must
make known the poles so used. Id.

Under power in city's charter to regulate use of its streets, it can charge telephone,
companies for use and occupation' of streets with poles. Id.

That a telephone company -is. unlawfully on streets does not, in absence' of power
in the city's charter, give it right to require payment by the company of a prtvllege-
fee. Id.

.

A fee of $2 per pole per year imposed by an ordinance for maintaining telephone poles.
in streets cannot be said, as matter of law, to be unreasonable. Id.

Art. 1232: [699] [623] May enter upon 'lands, etc.
De facto corporation.-A de facto corporation may exercise the power of eminent do-·

main. Roaring Springs Townsite Co. v. Paducah Telephone Co. (Civ. App.) 1&4 S. W. 00.
Darnaqee=-Addtt ion al use or burden.-Where the fee of a county road, as well' ae

that of the right of way of a railroad company, remains in the landowner, the erection
of a telephone line on either is an appropriation of his property which cannot be jus
tified, except in case of condemnation by a public service telegraph or telephone com

pany. Acme Cement Plaster Co. v. American Cement Plaster Co. (Civ. App.) 167 S.
W.183.

- Reservation in dedication deed==Under- art. 1231, permitting -telegraph corporations' to,
set their poles, etc., in streets, article 1232, permitting such corporations to condemn a

right of way, and article 1235, permitting municipal authorities to specify where telegraph
posts, etc., shall be permitted, a reservation in a dedication deed, retaining power to grant
to such corporations a right to construct a line over and across the streets, was void.
Roaring Springs Townsite Co. v, Paducah Telephone Co. (Civ. App.) 164 S. W. 50.

Art. 1235. [702] [626] Cities, etc., may direct as to posts, etc.
Cited, Athens Telephone Co. v. 'City of Athens (C'iv. App.) 163 S. W. 371.

AppHcation.-Arts. 1231 and 1235, apply only to companies organized to construct and
maintain' telegraph or telephone lines. Acme Cement Plaster Co•. Y. American Cement
'Plaster Co. (CiY. ·App.) -167 S. W. 183.

'
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Right to use streets, etc.-Subject to regulation restriction of this article telegraph
and telephone companies have absolute right to use ways of municipalities for transmit
ting telegrams and long-distance telephone messages, as provided by article 1231. Athens
Telephone Co. v. City of Athens (C'iv. App.) 182 S. W. 42.

.

Reservation in dedication deed.-See Roaring Springs Townsite 1C0. v. Paducah Tele
phone Co. (Civ. App.) 164 s. W. 50; note under art. 1232.

CHAPTER FOURTEEN

TELEPHONE AND TELEGRAPH COMPANIES
DECISIONS RELATING TO SUBJECT IN GENERAL

't. Injuries from construction or maintenooce.-Notwithstanding wires of an electric
company were originally properly constructed, it was bound to maintain them so as to
prevent their coming in contact with other wires that might be thereafter stretched across
the street, and to keep them properly insulated. Gulf States Telephone Co. v. Evetts (Civ,
App.) 188 S. W. 289.

A telephone company, liable for injury to traveler from its wire over the road being
too low, may not recover over against the owner of a boat, during the moving of which
by an independent contractor the wire was lowered, though such owner agreed with the
contractor to be responsible for damage to wires. Texarkana Telephone Cia. v. Burge
(Civ, App.) 192 S. W. 807.

A telephone company held liable for injury to a traveler on a road through its wire
being too low, though lowered by a third person, it not having remedied it in a reasonable
time after notice. Id.

.

7. What taw' governs·.-A telegraph company receiving a message in Tennessee for
delivery in Texas is liable for mental anguish caused by its failure to deliver the message
in Texas. Bailey v. Western Union Telegraph Co. (C'iv. App.) 171 S. W. 839.

In determining the liability of a telegraph company for negligence in the transmission
of an interstate dispatch, as affected by the contract limiting its liability, the federal law
is controlling, since by Act Congo June 1S, 1910, Congress has undertaken the regulation of
interstate telegraphic communication. Western Union Tel. CO. V. Schoonmaker (Civ, APP.)
181 S. W. 263.

.

Where telegraph company negligently failed to deliver message originating in state
where damages for mental anguish could be recovered,. court of forum in allowing recov

ery of such damages did not place burden on interstate commerce contrary to Const. U.
S. art. 1, § 8, subd. 3. Western Union Telegraph Co. v. Bailey (Civ. App.) 184 S. W. 519.

Until Congress has acted and passed laws regulating the recovery fol" breach of a

contract for the delivery of an interstate telegram, the state courts are warranted in fol
lowing their own laws. Id.

While the mental anguish doctrine prevails in Texas, such damages cannot be recov

ered in action for delay or nondelivery of a telegram originating in a state where such
damages are not allowed. Id.

In suit for negligent delay in delivering telegram, law of state where message was

:sent and contract for transmission made governed question of whether damages for men

tal suffering without physical injury were recoverable. Western Union Telegraph CO. V.

Smith (C'iv. App.) 188 S. W. 702.
If, by Act Congo June 18, 1910, amending Interstate Commerce Act, subjecting tele

graph companies to provisions of the act, Congress has taken full charge of the subject,
sender. of interstate telegram which is negligently delayed cannot recover for mental suf
fering, a right given by statute in Texas. Id.

In action for tort, law of place where wrong was committed controls on question of
damages. Id.

Permitting the recovery of damages for mental anguish caused by failure to deliver
an interstate telegram is not an arbitrary burden on interstate commerce, or an unrea

sonable interference with such commerce. Western Union Telegraph CO. V. Martin. (Civ,
App.) 191 S. W. 192.

.

Where Congress once assumes control over a subject or territory committed to it by
the Constitution .of the United States, all power of the separate states over such subject
·or territory is at an end. Western Union Telegraph CO. V. Piper (C'i'V. App.) 191 S.
W.817.

That federal Const. art. 1, § 8, gave Congress power to regulate interstate commerce,
and that Congress passed Interstate Commerce Act in 1887 will not deprive states of pow
er to enforce their own rules and public policy over interstate commerce, when not in
conftict with some congressional enactment. Id.

Despite amendment of June 18, 1910, to Interstate Commerce Act, classifying tele

graph companies as common carriers subject to Interstate Commerce Laws, rules of de
cision of the state determine the liability of a telegraph company for negligence in trans
mitting an interstate message. Id.

Under the Carmack Amendment to Interstate Commerce Act, § 6, telegraph company
cannot assert validity and binding force of rate or regulation under interstate commerce

law, when it has not complied with plain requirement of such law by filing its rates and
regulations with Interstate Commerce Commission. Id.

Amendment o� June 18, 1910, to Interstate Commerce Act subjected telegraph com

panies to regulations of Congress that can be appropriately applied to them and to their
character of business. Id.

8. Conduct of business in generat.-By Interstate Commerce Act, providing that in
terstate carriers publish and post in conspicuous places. their rates and regulations, Con
gress intended that sender of telegraph message have open notice of all rates or regula-
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tions in addition to that implied by law from fact of sending telegram which bears print
ed te�ms on back. Western Union Telegraph Co. v. Piper (Civ. App.) 191 S. W. 817. ,

14. Delivery of messages, and failure to deliver or misdelivery.-A telegraph company

is bound only to exercise ordinary care to transmit and deliver a message within a rea

sonable time and is not under the absolute duty of so doing. Western Union Telegraph
Co. v. Cathey (Civ. App.) 166 S. W. 714.

That a telegraph company did not deliver a message consigned to the care of a+tele

phone company to that corporation, or disclose the contents of' the message, warrants a

finding that the telegraph company did not use ordinary care to deliver the message.

Western Union Telegraph Co. v. Oakley (Ctv, App.) 181 S. W. 507.
Where the agent of a telegraph company, instead of delivering a message to a tele

phone company to which it was consigned, attempted to discover the, addressee through
the agency of the telephone company, the telegraph company was liable for the negli
gence of the telephone company. Id.

15. -- Delivery to person other than addressee-.-Where a telegram is addressed
to the addressee in care of another person, delivery to either promptly made is sufficient,
but a delivery to one in the office of such person to still a third person is not sufficient,
in the absence of authority on his part to' receive messages. Western Union Telegraph
Co. v. Hill (Civ. App.) 162 S. W. 382.

Where a telegram is sent to an addressee in care of a third, person or a corporation,
delivery to either relieves the telegraph company of liability. Western Union Telegraph
Go. v. Oakley (Civ, App.) 181 S. W. 507.

Where a telegram is addressed to a person in care, of another, deltvsrv by the com

pany to the other relieves the company from all liability. Western Union Telegraph Co.
v. Winter (Civ. App.) 184 S. W. 335.

16. -- Delivery outside of city or free delivery: Ilmlts.-Where three telegrams
were delivered to a telegraph company, two addressed to "J. C. Stewart, Bernice, La."
and the other to "J. C, Stewart, Junction 'City, Ark." and 'the contract was to deliver
the telegrams to J. C. Stewart at those places, the company was not required to deliver
the telegrams to the addressee in the country six .miles from Bernice, La., and ten miles
from Junction City, Ark. Stewart v. Western Union Teiegraph Co. (Civ. App.) 158 S.
W.1034.

In the absence of a special contract, a company is not liable for failure to deliver a
message beyond the limits of the city of destination or beyond the free delivery limits
thereof. Western Union Telegraph Co. v. Kersten (Civ. App.) 161 S. W. 369, rehearing
denied 161 S. W. 1091.

Where a telegraph company establishes free delivery limits, the burden rests on it to
ascertain whether the addressee of a message resides within the limits, and if,necessary,
make demand for the requisite fee for delivery beyond the limits. Western Union Tele
graph Co. v. White (Civ. App.) 162 s. W. 905.

20. -- Effect of misspelling of name of addressee.-A telegraph company not neg
ligent in transmitting a telegram addressed to plaintiff, but which, with notice of probable
damage, was negligent in not delivering it to him, although, as received, the middle ini
tial was different, was liable in damages. Western Union, Telegraph Co. v. Gorman &
Wilson (Ctv. App.) 174 s. W. 925.

' '

A telegraph company held bound to use ordinary diligenCe, notwithstanding a mis
take in the addressee's name. Western Union Telegraph Co. v. Holcomb (Civ. App.) 175
S. W. 750.

Where a telegram addressed in care of a third person had the', addressee's 'name
changed beyond recognition' by the negligence of the sending agent of the company, so
that it reached such third person with, the name of the addressee changed, the delivery
to the third person did not constitute in law a delivery to the addressee. Western Union
Tel. Co. v. Schoonmaker (Civ, App.) 181 S. W. 2&3.

' '

Where the sendingagent of a telegraph company negligently' changed the name of the
addressee of a message sent 'in care of a third person, the' raot that the third person, on

receipt of the message, thought it might be intended for the addressee did not render de
livery to him a delivery to the addressee. Id.

22. -- Nature and contents, of message and relationship between sender and ad
dressee, and notice thereof to company.-A telegraph company must take notice of the
relationship of an, addressee to a person whose illness or death is announced in the tele
gram. Western Union Telegraph Co. v. McMlllan"(Civ. App.) 174 S. W. 918.

Where a telegraph message relates to death or sickness, notice of -relationship need
not be conveyed by the face of the message, but may be conveyed by oral statement to
the agent of the telegraph company who receives the message for ,transmission. Herring
v. Western Union Telegraph Co. (Sup.) 185 s. W. 293.

That a telegraph message relates to death or sickness is sufficient to put the agent of
the telegraph company upon inquiry, and if he fails to make such inquiry, his principal
will be charged with the information which would, have been disclosed. Id.

Where a telegraph message was worded, "Your' father died this' afternoon at four
o'clock," being insufficient to charge telegraph company with notice that addressee of
message would request a vpostponement of funeral until he .could arrive, damages surter-'
ed by addressee held, too remote. Western Union Telegraph Co.- v. Griffis (Civ. App.) 187
S. W. 348.

A telegraph company held charged with .nottco of the relationship existing between the
addressee and the parties named in a telegram. Goodson v. Western Union Telegraph Co.
«(Civ. App.) 188 S. W. 736. '

A telegram, reading, "Send Oscar at, once to wait on father:' held sufficient to put
the telegraph company on notice that the father of the addressee and Oscar, brothers,
was sick. Id.

A telegram: "Sterling DOSier, Colo. Texas. Tom Tucker's baby died to-day. If any
one can come send telegram. [Signed] Sam Col"ley"-sufficiently put the telegraph com

pany on inquiry which would have disclosed the relationship between the parties. West
ern Union Telegraph Co. v. Tucker (Sup.) 194 S. W. 130.

Where a, telegraph message related to' death, notice of relationship couId be convey-
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ed by an oral statement to agent of telegraph company as effectively as if imparted by
the message. Horn v. Western Union Telegraph Co. (Bup.) 194 S. W. 386.

24. D.elay.-Evidence held to support a finding that the company negligently delay
ed the telegram. Western Union Telegraph Co. v. Hill (Civ, App.) 162 S. W. 382.

Facts held not to excuse a delay in delivery of a message. Western Union Telegraph
Co. v. White (Civ. App.) 162. S, W. 905.

A telegraph company is bound to exercise ordinary diligence to deliver a message
promptly. Western Union Telegraph Co. v . Johnson (Civ. App.) 164 S. W. 903.

In an action for delay in delivering a telegram, held that the delay was caused by
failure to forward directions to the recelving agent, and that the latter was negligent in
not delivering the message. Western Union Telegraph Go. v. Holcomb (Civ. App.) 175
S. W. 750.

.

The prompt delivery of a second telegram for addressee to the person in whose care
it was sent, who failed to communicate it to addressee, held not to relieve the company
from liability for delay in delivering a former telegram. Western Union Telegraph Co
v. Winterr Ctv. App.) 184 S. W. 335.'

25. -- Messages received after office hours·.-It is permissible for a telegraph corn

pany to establish office hours in certain localities, so that no action will lie for failure
to receive and deliver messages during other hours. Western Union Telegraph Co. v .

.Johnson (Civ. App.) 164 S. W. 9{)3.
That a telegram sent from C. to H. did not reach H. till after office hours furnishes

no excuse for failure to seasonably deliver it; the company's agent having in faot re

ceived it when it arrived and undertaken to deliver it.. Western Union Telegraph Co. v.

Taylor (Civ. App.) 167 S. W. 289.
The transmitting agent of a telegraph company is bound to know of the rules of the

office to which a message is to be sent, and, not informing the sender that the message
will not reach there till after office hours, such fact furnishes no excuse for delay in its
delivery. Id.

26. -- Effect of addressee's living outside free delivery limit.-A telegraph com

pany having undertaken to transmit a message and deliver it beyond its' free delivery
limits, it is immaterial, as regards liability for delay in delivery, that the charges were

not prepaid but only guaranteed. Western Union Telegraph Co. v. Taylor (Civ. App.)
167 S. W. 289.

A contract stipulation between a telegraph company and the sender of a message that
. an extra fee would be charged for delivery beyond certain distances was no defense to

an action for delay, where such fee had been paid by the addressee; Western Union Tele
graph Co. v. Holcomb (Civ, App.) 175 S. W. 750.

27. -- Nature and contents of message, and 'relationship between sender and ad
dressee and notice thereof to company.s=A telegram delayed in delivery held to charge
the company with notice of addressee's brother's death, and that addressee would prob
ably desire to attend the funeral. Western Union Telegraph Co. v. Winter (Civ. App.)
184 S. W. 335.

Delay in delivering a telegram held to render telegraph company liable, notwithstand
ing its lack of knowledge of the place where the funeral was held. Id.

28. -- Duty to notify sender of Inabi!ity to transm-It 01" deliver message within
reasonable time or time stipulated.-In a suit for delay in telegrams sent plaintiff, an

nouncing death of his mother, whereby he was prevented from attending her funeral,
that plaintiff lived outside free delivery limits is no defense if telegraph company did not
inform sender of that fact or make demand for extra charge for delivery. Western Un
ion Telegraph Co. v. Wilson (Bup.) 194. S. W. 385.

29. Errors.-The substitution of "Dallas" for "Galveston," Tex., as the sender's ad
dress, was negligence entitling the sender+to damages, if no answer was received because
of such mistake. Western Union Telegraph Co. v. McFarlane (Civ. App.) 161 S. W. 57.

33. Liability for acts or omissions of employes.-Where a telegraph agent converted
money paid by the cousin of one accused of crime in order to stop .proceedings, held, that
creditors who instituted the proceedings had no right of action against the .telegraph corn- •

pany; title not having passed, and the agreement being illegal. Western Union Telegraph
Co. v. Smith (Civ. App.) 179 S. W. 548. .

A telephone company.is liable for violation of its duty to protect employes from in-'
sult by slander uttered by manager. S()uthwestern Telegraph & Telepho�e Co. v. Long
(Civ. App.) 183 S. W. 421.

.

Blander by manager of telephone company in giving reason to new employe for dis-
charge of plaintiff held not within the scope of his employment, Id.

.

35. Contributory ne,gligence.-Because on arrival of a telegram, announcing a death
and time and place of funeral, too late for the regulars train, deceased's sister did not
take a roundabout train route unknown to her, or take a' 40-mile drive by night' over

muddy roads, was not contributory ne&ligence, preventing recovery for delay in delivery
of the message. Western Union Telegraph Co. v. Taylor (Civ. App.) 167 S. W. 289.

That the addressee of. a telegram, telling him his son was dying, negligently delayed'
in delivery, was contributorily negligent in not leaving a junction point for his destination
by automobile sooner than he did did not relieve the company of liability for the addition
al cost of transportation resulting from having to hire the car, where the delay caused the
addressee to miss his train at the junction point. Western Union Tel. Co. v. Schoon-
maker (Civ, App.) 18'1 S. W. 263.' ,

36. Prevention of damage from default or error . ...;....A customer, wiring his broker to
buy, and believing that his broker's purchase was in disregard of his instructions, held
bound to take steps to avoid or reduce loss, so that if he failed to do so he could not re

cover the loss resulting from the transaction. Western Union Telegraph Co. v. Peter &
Neylon (Civ. App.) 16.0 S. W. 991.

Where, in an action for damages from error in transmitting' a telegram directing the
'

sale of futures on the Liverpool market to protect an actual purchase in the state, the
evidence showed that after discovering the mistake plaintiffs protected themselves by
selling on the New Orleans market and making a profit which would more than offset
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loss due to the mistake in the telegram, held error not to instruct that, under. the cir
cumstances, the jury should find for defendant. Mackay Telegraph-Cable Co. v. Bain
(Civ. App.) 163 S. W. 98.

37. Proximate cause of loss or damage,.-In an action for damages from change in
a customer's telegram to his broker to sell, making· it read an order to; buy, which was

executed as such, held that the customera failure to promptly repudiate on notice of the

purchase was the proximate cause of his loss upon the transaction, so that he could not
recover. Western Union Telegraph Co. v. Peter & Neylon (Civ. App.) 160 S. W. 991.

A mistake in substituting "pallas" for "Galveston" as the sender's address, by rea

son of which no answer was received to a telegram wiring for money and stating that the
sender's wife had just died, was the proximate cause of mental anguish to the sender, re

sulting from inability to properly bury his wife because of .lack of money. Western Union

Telegraph Co. v. McFarlane (Civ. App.) 161 S. W. 57.
In an action for delay in the' delivery of a message announcing the death of the sen

dee's brother, evidence held not to sustain a finding that he would have attended the
funeral had the telegram been promptly delivered. Western Union Telegraph Co. v. Ker-

sten (Civ. App.) 161 S. W. 369, rehearing denied 161 S. W. 1091.
.

Where a message that if plaintiff wanted to see his father alive he should come at

once, sent January 30th, was not received until February 3d, when he sent a message of

inquiry, alleged to have been delayed in delivery, there was a necessary inference of

plaintiff's doubt whether an immediate trip would enable him to see his father, so that
there was no information defeating his action. Western Union Telegraph Co. v. Johnson

(Civ. App.) 164 S. W. 903.

38. Limitation of liability.-Where the receiving agent of a telegraph company agreed
to transmit the message immediately and collected the day rate, the company was es

topped to claim that its liability for delay in delivery was governed by the part of the
contract relating to night messages. Western Union Telegraph Co. v. White (Civ. APP.)
162 S. W. 905.

When a telegraph company for an extra charge undertakes to deliver a message be

yond its free delivery limit, it is bound to exercise reasonable diligence, and cannot avoid
liability for negligent failure in that respect by the printed provision on the back of the
message that such undertaking is as agent of the sender without liability. Western Union

Telegraph Co. v. Taylor ('Civ, App.) 167 S. W. 289.
A stipulation in a contract for transmission and delivery of an interstate message by

a telegraph company, made a common carrier by Act Congo 1910, amending the Interstate
Commerce Act, held invalid. Bailey v. Western Union Telegraph Co. (Civ. App.) 171 S.
W.839. _

A stipulation Itmtting liability for mistake, or delay, or failure to deliver, held void
because unreasonable. Id.

39. -- Requirement of notice of loss and presentation of claim therefor.-Action
held presentation of a claim, within stipulation that a telegraph company will not be liable
where the claim is not presented within a specified time. Western Union Telegraph Go.
v: McMillan (Civ. App.) 174 S. W. 918.

Where a telegraph company fraudulently misrepresented to a sendee the date of the
message, the time within which notice of claim for damages must be given did not begin
to run until discovery of the f8;cts. Id.

40. -- Requirement of repetition.-Clause of contract, subject to which interstate
telegram was accepted, limiting liability for delay in delivery of an unrepeat.ed message
to the cost of transmission, was not effectual to bar the addressee's recovery, for negligent
delay in delivery, of more than such cost, in view of Act Congo June 18, 1910, declaring
telegraph companies to be common carriers. Western Union Tel. Co. v. Schoonmaker
(ICiv. App.) 181 S. W� 263.

. -

Clause of contract, ·for transmission of .interstate telegram, limiting company's lia
bility for delay of an unrepeated message to the cost of transmission, held ineffectual to
bar the addressee's recovery of all damages, where the delay was occasioned by the com-

pany's gross negligence. Id.
.

Repetition of a telegram at instance of addressee inured to benefit of sender to bring
him within company's stipulation that it would be liable in excess of certain amount only
if message were repeated. Western Union Telegraph CO. V. Piper, 191 S: W. 817.

41. -- Of amount of Iiability.-A provision on the back of a telegraph blank, which
embodied the contract, limiting the company's liability for failure to discharge its duty to
a sum not exceeding $50, is void. Western Union Telegraph CO. V. Bailey (Civ. App.) 184
S. W. 519.

47. Persons entitled to damages-Third persons.-That a telegram providing money
for the burial of plaintiff's wife was sent to M. and not to plaintiff, held no defense to
plaintiff's action against the telegraph company for damages sustained by reason of its
failure to deliver the message. Western Union Telegraph Co. v. Richards (Civ..App.)
158 s. W. 1187. '

A telegraph company is not liable for damages from mental suffering on the part of
any person who is not referred to in a message, unless it has notice that such other
person is interested in its prompt delivery. Western Union Telegraph Co. v. Taylor (Civ.
App.) 162 S. W.· 999.'

.

A telegraph company may be liable to one not appearing on the face of the message
for her rr;ent� suffer-ing resulting from delay in its delivery, where the companyis agent
was appnsed, when the message was received, of the relationship of the parties. Western
Union Telegraph Co. v. 'I'aylor (Civ -. App.) 167 S. W. 289.

.

.4�. Companies and .persons liable for damages.-Where plaintiff delivered messageto Jo�nt agent of telegraph and railroad companies who sent it over railroad's wire
to railroad agent at destination, plaintiff not knowing such facts, defendant telegraph
compan? could not escape liability for failure to deliver on the ground that plaintiff had

;: 8���IVered message to it. Western UIJ.ion Telegraph Co. v, Sims (Civ. App.) 181 S.
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50. Actlcns fo.r damages-Evidence.-A finding of negligence in not seasonably deliv
ering a telegram in the country, beyond the rree delivery limit, as had been contracted
for, held authorized by the evidence. Western Union Telegraph Co, v, Taylor (Civ. App.)
167 S. W. 289.

.

Evidence in an action for mental suffering ·caused by plaintiff's financial embarrass
ment from delay in transmission of telegram, with the body of her mother unprepared
for burial, and without money for 24 hours, held to sustain a verdict for plaintiff. West-
ern Union Telegraph Co. v. Chilson (Civ. App.) 168 S. W. 878.

.

Evidence, in an action for failure to transmit a telephone call, whereby attempt was

made to notify plaintiff of the expected death of his sister, who died and was buried the
next day, held insufficient to show whether plaintiff, had he received the message, would
have arrived in time for the funeral. Southwestern Telegraph & Telephone. Co. v. An
drews (Civ. App.) 169 S. W. 218.

Evidence held to justify a finding of negligent delay in the delivery of a telegram.
Western Union Telegraph Co. v. McMillan (Civ, App.) 174 S. W. 918.

Evidence, regardless of negligence in transmission, held to show negligence in fail
ing to deliver a telegram addressed to plaintiff, although, as received, the middle initial
was different from plaintiff's. Western Union Telegraph Co. v. Gorman & Wilson (Civ.
App.) 174 S. W. 9�5.

In an action for damages for failure to deliver a telegram announcing the death of

plaintiff's father, evidence held sufficient to charge the telegraph company with notice
that a child or friend had a beneficial interest. Her-ring v. Western Union Telegraph Co.
(Sup.) 185 S. W. 293.

Evidence, in action against telephone company for its negligent delay in service,
whereby plaintiff's residence was partly destroyed by fire, held not to show that the al
leged negligence was the proximate cause of the loss. Southwestern Telegraph & Tele

phone Co. v. Thomas (Civ. App.) 185 S. W. 396.
Evidence held to show notice to telegraph agent of special character of message, so

as to render company liable for failure to transmit. Western Union Telegraph Co. v.

Huffstutler (Civ. App.) 188 S. W. 455.
The addressee of a telegram is presumed to be the person for whose benefit the mes

sage is sent, and where it relates to a sick person, the addressee is presumed to have a

serious interest in the condition of such person. Goodson v. Western Union Telegraph
Co. (Civ. App.) 188 S. W. 736.

Evidence showing delay of telegram sending money by parents to son who was un

able to obtain me.dical aid and was forced to rely on charity, sustained finding that the
son suffered physical pain and mental anguish. Western Union Telegraph Co. v. Fin
frock (Civ. App.) 191 S. W. 181.

In an action for delay in delivering money transmitted by telegraph, evidence held
sufficient to warrant the jury in finding that the delay in delivering the money rwas the
proximate cause of the failure to have the body of plaintiff's husband shipped to her for
burial. Western Union Telegraph Co. v. Martin (Civ. App.) 191 S. W. 192.

. Evidence held to authorize verdict for plaintiff brakeman, injured by telephone wire
improperly placed above railway track. Southwestern Telegraph & Telephone Co. v.
Clark (Civ. App.) 192 S. W. 1077.

.

In a suit for delay in delivery of telegrams announcing death of plaintiff's mother,
evidence held to warrant finding that by ordinary diligence defendant could have deltv
ered telegrams on day received, which would have enabled plaintiff to attend funeral.
Western Union Telegraph Co. v. Wilson (Bup.) 194 S. W.· 385.

.

In an action for delay of telegram, evidence held to show that person who received
message had limited authority to represent defendant in receiving it and accepting 'pay
ment and to accept as notice to defendant statement as to purpose of sending it. Horn
v. Western Union Telegraph Co. (Sup.) 194 S. W. 386.

54. -- Defenses.-Where the release of a claim for a personal injury was obtained
on the representation that only a railroad company was released, a telegraph company
could not rely on the release which in fact discharged all companies because of the fail
ure of the person injured and her husband to read the release before signing. Western
Union Telegraph Co; v. Walck (Civ. App.) 161 S. W. 902.

56. Gro.unds and elements of ccmpensatory damages in general-No.tice or knowledge
of circumstances and effect ·thereo.f.-Evidence in an action against a telegraph company
for delay in transmitting a telegraphic draft to plaintiff's mother, at whose home plain
tiff's wife was ill, held to sustain a finding of negligence, and of the fact that the com

pany knew. of the necessity of plaintiff's wife having money quickly. Goodwin v. Western
Union Telegraph Co. (Civ. App.) 160 S. W. 107.

Where the sender notified the company's agent that his wife was ill and in need,
and that the money sent by telegram was for her, the wife's increased suffering from
negligent delay in delivering the telegram was reasonably within the defendant's con

templation. Western Union Telegraph Co. v. Goodwin (Civ, App.) 173 S. W. 1164.
.

Where a telegraph company had knowledge of appellee's need· for money telegraphed
to him and the probable consequences of delay, it is liable for injury caused by its negli
gent delay. Western Union Telegraph Co. v. Finfrock (Civ. App.) 191 S. W' 181.

57. -- Remote, contingent, or speculative damaqesv-=Pladntlff held not entitled to
recover damages, in purchase of cotton above the market price, as against defendant,

. who failed to furnish market reports as agreed, such failure not being the proximate
cause of the damage. Western Union Telegraph Co. v. Exum (Civ. App.) 181 S. W. 558.

58. -- Direct or indirect co.nsequences.-A contract to furnish cotton market re

ports, when breached, entitles the other party to all damages which proximately was the
result from the breach, but excludes all which do not flow from the breach in ordinary
and natural sequence without other intervening cause. Western Union Telegraph Co. v.

Exum (Civ. App.) 181 S. W. 558.

59. Damages f'or mental suffering.-Evidence in such case held to sustain a finding
that mental suffering would naturally result to the wife from her disappointment in fail
ing to receive plaintiff's remittance. Goodwin v•.Western Union Telegraph Co. (eiv.
App.) 160 S. W. 10�.
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In' case of delay or negligence in the transmission of a telegram, damages for result

ing mental anguish may, contrary to the rule of the common law, be recovered. Western

Union Telegraph Co. v. Chamberlain (Civ. App.) 169 S. W. 370.
Mental anguish is that keen and poignant suffering whicti results from some great

grief; hence mere disappointment because plaintiff's grandchildren were prevented from

visiting him on account of delay in the transmission of a telegram was not mental an

guish for which damages might be recovered. Id.
The states have no power to control beyond their own limits the conduct of corpo

rations and individuals engaged in interstate commerce, and any such legislation is void
as creating an unwarranted burden thereon. Bailey v. Western Union Telegraph Co.

(Civ. App.) 171 S. W� 839.
The amendment of 1910 to the Interstate Commerce Act does not supersede the laws

of a state permitting the recovery for mental anguish for the failure to deliver an in
terstate message, notwithstanding the Carmack Amendment. Id.

Mental suffering will be implied from illness, or injuries accompanied by physical
pain, and may arise from a sense of discomfort or inconvenience. Turner v. McKinney
(Civ. App.) 182 S. W. 431.

Where plaintiff was obliged to leave his child in Chattanooga to travel to Texas

alone, because of defendant's failure to transmit a wire requesting money, accepted by
them for transmission to Texas, the situation was not productive of such mental suffering
proximately caused. by defendant's negligence as would entitle the plaintiff to recover.

Western Union Telegraph Co. v. Sherlin (Civ. App.) 184 S. W. 310.
Mere disappointment or embarrassment is not such mental pain or anguish as to per

mit a recovery of damages for delay in delivery of a telegram. Western Union Telegraph
Co. v. Finfrock (Civ. App.) 191 S. W. 181.

Recovery may be had for negligence in delivery of a message of death of a baby to

sister of its mother, which was proximate cause of mental anguish to mother from 'fail
ure of sister to attend' child's funeral. Horn v. Western Union Tel. Co. (Sup.) 194 S. W.
386.

.

61. -- Messages relating to Sickness, death, or burial in general.-Fear that others
would misconstrue the reason for his absence from his brother's funeral is too remote
to be an element of mental suffering for which damages may be recovered in an action
for delay in delivering a telegram. Western Union Telegraph Co. v. Vickery (Civ. App.)
158 S. W. 792.

Mental distress, caused by plaintiff's being required:' to resort to charity for the
burial of his wife's remains because of defendant's negligent failure to deliver a tele

gram by which money would have been provided, held actual damage, and not too remote
to sustain a recovery. Western Union Telegraph Co. v. Richards (Civ. App.) 158 S .. W.
1187.

Plaintiff may maintain an action for damages for mental anguish caused by a tele
graph company's negligent failure to deliver a telegram to plaintiff's sister, which pre
vented plaintiff from having the comfort and assistance of her sister immediately follow
ing the death of plaintiff's husband. Western Union Telegraph Co. v. Mooney (Civ.
App.) 160 S. W. 318.

Addressee of telegram informing him of his mother's death, delayed in delivery, held
entitled to damages for mental anguish where, if delivered promptly, he would have pro
cured the funeral to be postponed so that he could have attended it. Johnston v. West-
ern Union Telegraph Co. (Civ. App.) 167 S. W. 272.

I

Humiliation caused by plaintiff's financial embarrassment, with the body of her
mother unprepared for burial, and without money for an appreciable length of time, by
reason of delay in the transmission of a telegram, held a proper element of damages.
Western Union Telegraph Co. v. Chilson (Civ. App.) 168 S. W. 878.

Telegraph company held liable to the addressee for negligently delaying delivery of
a message so that he failed to send his brother to wait on their father, who was ill, not
only because he himself was deprived of opportunity to go to his father, but also be
cause he was deprived of opportunity to send his brother. Goodson v. Western Union
Telegraph Co. (Civ. App.) 188 �. W. 736.

62. -- Messages relating to sickness, death, or burial as affected by relationship
of partles.-The relationship between plaintiff and his half-Sister, whose expected death
was attempted to be communicated to him by telephone, authorizes recovery for mental
suffering, from being prevented from attending her funeral by negligence of telephone
company. Southwestern Telegraph & Telephone Co. v. Andrews (Civ. App.): 169 S. W.
218.:

The notice being t;hat it was desired to transmit to' plaintiff a message that his "sis
ter" was expected to die, though she was only his half-Sister, yet his mental suffering
from the company's negligent failure to transmit the call in not being able to attend the
funeral being as great as if she had been his sister, damages to that extent are recov-
erable .. Id. .

Relation of grandfather and grandchild is not so remote as to prevent a recovery by
the grandfather for mental anguish from inability to attend the grandchild's funeral,
because of negligent delay in delivering a telegram to him. Western Union Telegraph Co.
v. McMillan (Civ. App.) 174 S. W. 918.

.

The relationship between plaintiff and his half-sister, of whose expected death an

attempt was made to' notify plaintiff by telephone, authorized recovery for mental suf
fering for being prevented from attending her funeral, by the telephone company's negli
gent failure to transmit the call. Southwestern Telegraph & Telephone Co. v. Andrews
(Clv. App.) 178 S. W. 574.

Where through negligence in delivery of telegram of death of a baby to sister of its
mother sister was unable to attend baby's funeral, the relationship between the sisters
would justify inference that injury to mother's feelings resulted. Horn v. Western Un
ion Telegraph Co. (Sup.) 194 S. W. 386.

63. --' Messages relating to Sickness, death, or burial as affected by contents of
message or notice to company.-A telegraph company should have reasonably antiCipated
m.ental suffering. by plaintiff's wife, from delay in delivering a telegraphic draft to her,
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where the company was informed when the message was sent that his wife was ill, and
needed the money. Goodwin v. Western Union Telegraph Co. (Civ. App.) 160 S. W. 107.

Though a telegraph company was not told, when a message was sent, requesting
money immediately and stating that plaintiff's wife had just died, that plaintiff desired
the money for embalming his wife, it was sufficiently informed that its failure to prop
erly transmit would probably cause plaintiff mental anguish from inability to properly
embalm his wife on the nonreceipt of the money. Western Union Telegraph Co. v. Me
Farlane (Civ. App.) 161 S. W. 57.

Delivery of a telegram: "Notify Charlie Taylor that mother is dead," with statement
to the agent that the message was important, without proof that defendant had any no

tice that deceased was the mother of T.'s wife, would not enable' the wife to recover
for mental suffering from inability to attend her mother's funeral. Western Union Tele
graph Co. v. Taylor (Civ. App.) 162 S. W. 999.

Telegraph messages .held sufficient to notify the company that a reply message was
for the benefit of plaintiff, who would probably desire to visit his father if informed that
he was still alive, and that mental anguish might be expected to result from negligence
in delivering the reply telegram. Western Union Telegraph Co. v. Johnson (Civ. App.)
164 S. W. 903.

.

A telegram: "Moved mama to hospital tonight. Will operate tomorrow; * *

wire money immediately, am very worried"-was sufficient to affect the, company with
notice that money was necessary and of plaintiff's need therefor, so as to make defend
ant liable in damages for her mental anxiety incident to delay in its transmission. West
ern Union Telegraph Co. v. Chilson (Civ. App.) 168 S. W. 878.

For the sender of a telegram to recover damages for mental anguish resulting from
..delay in its transmission, the facts must have been such that the sender would natu
rally suffer mental anguish in case of delay, and they must have been known to the
agent of the telegraph company. Western Union Telegraph Co. v. Chamberlain (Civ.
App.) 169 S. W. 370.

'

Contents of a telegram held sufficient to put the telegraph company on notice that
it related to illness. Western Union Telegraph Co. v. Riviere (Civ. App.) 174 S. W. 650.

'I'hat a delayed telegram relating to illness did not mention the name of the person
who was ill, did not prevent its being notice to the company of the nature of the mes

sage. Id.
Sender's statement to telephone operator that message to be transmitted to plaintiff

was a "rush call" and a "sick message" held sufficient to put the company on notice of
probable mental suffering from a failure to transmit it. Southwestern Telegraph & Tele-.
phone Co. v. Andrews (Civ. App.) 178 S. W. 574.

A telegram: "Sterling Dosier, Colo. Texas. Tom Tucker'S baby died to-day. If any
one can come send telegram. [Signed] Sam Corley"-required the company to anticipate
the probable delay of the funeral until arrival of the child's grandparents had the mes

sage been delivered. Western Union Telegraph Go. v. Tucker (Sup.) 194 S. W. 130.
Where agent of a telegraph company was told that a message of death of a baby was

sent in behalf of its mother who wanted her sister to be present at burial, it was suffi
cient notice that mother would probably suffer mental distress from a failure of sister to
attend burial.

.

Horn v. Western Union Telegraph Co. (Sup.) 194 S. W. 386.
64. Measure or amount of damages in general.-In an action against a telephone

company for failure to transmit a call, preventing plaintiff from attending funeral of
his half-sister, defendant could not set off against the damages for mental suffering, the
expense to plaintiff of attending the funeral. Southwestern Telegraph & Telephone Co.
v. Andrews (Civ. App.) 178 S. W. 574,.

A verdict of $975 is not excessive, where telegram announcing death of addressee's
favorite brother was not delivered, causing her to miss his funeral, which she had made
prior arrangements to attend. Western Union Telegraph Co. v. Alexander (Clv. App.)
187 S. W. 1016.

66. I nadequate or excessive damages.-See Western Union Tel-egraph CO. v. Rich
ards (Civ. App.) 158 S. W. 1187; Western Union Telegraph Co. v. McFarlane (Civ. App.)
161 S. W. 51'; Western Union Telegraph Co. v. Hill (Civ. App.) 162 S. W. 382; Western
Union Telegraph Co. v. Gest (Civ. App.) 172 S. W. 183; Western Union Telegraph Co.
v. Goodwin (Civ. App.) 173 S. W. 1164; Western Union Telegraph Co. v. Riviere (Civ.
App.) 174 S. W. 650; Western Union Telegraph Co. v. Holcomb (Civ. App.) 175 S. W. 750.

67. Exemplary damages.-Where a telegraph company was not negligent in employ
ing an operator, did not authorize him to misdirect a message, and did not ratify his act
in so doing, it was not Iiable for exemplary damages for such operator's gross negli
gence in so doing. Western Union Tel. Co. v. Schoonmaker (Civ. App.) 181 S. W. 263.

CHAPTER SIXTEEN

CHANNEL AND DOCK CORPORATIONS

Art.
1249.
1250.
1251.
1252.

Art.
This chapter embraces, what.
Added powers.
Dock corporations, added powers.
Corporations created under this

1253.

I chapter; additional powers grant
ed.

Rates, tolls and charges subject to
legislative control.

Article 1249. [721] [644a] This chapter embraces, what.
See West End Dock v. State (Civ. App.) 173 S. W. 285; notes under art. 1250.
Cited, Lawson v. Port Arthur Canal & Dock Go. (Civ. App.) 185 S. W. 600.
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Art. 1250. [722] Added powers.
Grant of land.-Under this act a corporation chartered to dredge a channel across

Galveston Bay cannot, while inactive, hold lands granted it for use in that work indefi

nitely, and a grant of lands passes no title, but a simple right of user. West End Dock
v. State (Civ. App.) 173 S. W. 285. ,

A quasi public corporation, organized to dredge a channel, and given public grants
of land in its charter for use in the project, forfeits its rights thereto if it neglects for
an unreasonable time to dredge a channel. Id.

.

Condemnation.-Under subd. 6 held that the authorization to condemn a strip of land
700 feet wide indicated that the right was given for purposes other than those absolutely
necessary for the construction of the channel, including the construction of docks. Law

son v. Port Arthur Canal & Dock Co. (Civ. App.) 185 S. W. 600.
The intention of defendant canal corporation to use land for different purpose from

that for which it was condemned furnishes no grounds for. forfeiture of the rights ac

quired by it under condemnation proceedings, since no such use has been made of it

and the future unlawful use may be enjoined or damages recovered therefor. Id.
The transfer by a canal corporation of its title in the channel to the government of

the United States held not to work a forfeiture of its rights to use the remaining land for

the purposes for which it was lawfully condemned. Id.
In a proceeding for the partition of land, evidence held sufficient to sustain a finding

that defendant canal corporation and its predecessors have been in continuous possession
of the land since acquiring it, that the present intention of the company is to improve the

land, and that there never has been any intention to abandon. Id.

Art. 1251. [723] [644c] Dock corporations; added powers.
See West End Dbck v. State (Civ. App.) 173 S. W. 285; notes under art. 1250.
Cited, Lawson v. Port Arthur Qarial & Dock Co. (Civ. App.) 185 s. W. 600.

Art. 1252. [724] [644d] Corporations 'created under this chapter;
additional power granted.

See West End Dock v. State (Civ. App.) 173 S. W. 285; Lawson v. Port Arthur Canal
& Dock Co. (Civ. App.) 185 S. W. 600; notes under art. 1250.

Art. 1253. [725] [644£] Rates, tolls and charges subject to legis-

CORPORATIONS--PRIVATE Art. 1283

lative control.
See West End Dock v. State (Civ. App.) 173 S. W. 285; notes under art. 1250.

CHAPTER TWENTY-ONE

GAS AND vVATER CORPORATIONS

Art.
1282. Privileges of such corporations.

Art.
1283. May contract with' cities, etc.

Article 1282. [705] [629] Privileges of such corporations.
Cited, Gulf Pipe Line Co. v. Lasater (Civ. App.) 193 s. W. 773.
Contracts for servlce.-An individual or company authorized to do so may so con

tract as to incur a liability for damages proximately resulting from a failure to furnish
water sufficient to extinguish fires. Dublin Electric & Gas Co. v. Thompson (Civ. App.)
166 s. W. 113.

Where water was furnished under a contract through a private pipe line, there being
nothing in the contract to the contrary, the duty of keeping the pipe line in repair was

upon the owner and not the water company. Josey v. Beaumont Waterworks Co. (Civ.
App.) 183 S. W. 26.

Under a contract by a gas company that it would repay to a consumer, on the cost
of a main extension partly paid for by him, $55 for each new consumer obtained "on said
extension" within one year, the consumer so contracting is not entitled to any refund
for new gas consumers whose residences are not on the street in which the extension is
laid nor connected directly with the extension, but on a street a block distant and
served by another extension. County Gas Co. v. Templeton (Civ. App.) 185 S. W. 942.

Failure to furnish water.-Evidence held to show that neither party contemplated
that a water company promising to furnish consumer water for all purposes should fur
nish water for fire protection. Dublin E.lectric & Gas Co. v. Thompson (Civ. App.) 166
8'. W. 113.

Possession of a franchise to lay water mains in a city and supply water to its citi
zens did not, irrespective of other considerations, give a right of action in favor of a citi
zen for failure to furnish water. Josey v. Beaumont Waterworks Co. (Civ. App.) 183 S.
W.26.

Failure to notify of a break in a private pipe line and of the fact that the water had
been shut off was not the proximate cause of the damage caused by a fire, which could
not be checked because of lack of water. Id.

Art. 1283. [706] [630] May contract with cities, etc.
Cited, GulfPtpe Line Co. v. Lasater (Civ. App.) 193 S. W. 773.
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CHAPTER TWENTY-ONE A

GAS, ELECTRIC CURRENT AND POWER CORPORATIONS
Art.
1283c. Powers of corporation.

Art.
1283d. Condemnation of property; poles;

pipes.

Article 1283c. Powers of corporation.
See Pecos & N. T. Ry. Co. v. Malone (Civ. App.) '19(} S. W. 809; note under Art.

1283d.
.

Art. l:283d. Condemnation of property; poles; pipes.
Jurisdiction of district court.-Under art. 6531 and this act district court has juris

diction, in action by railroad in trespass to try title, to adjudge condemnation in favor
of defendant electric light and ice company. Pecos & N. T. Ry. Co. v. Malone (Civ .

.App..) 190 S. W. 809.

Injuries from defects In lines.-In an action for damages for the death of a horse
from electricity passing from light wires, evidence held not to show that the' horse's
death was due to defendant's negligence in constructing and maintaining a ground wire.
Lumpkin v. Texarkana Gas & Electric Co. (Civ, App.) 164 S. W. 435.

A company erecting R, light post by cutting a girder supporting an awning extending
across a sidewalk, held not liable for injuries by fall of awning by people going out on

it. Houston Lighting & Power Co., 1905, v. Walsh (Civ. App.) 177 S. W. 1055.
Possession by power company of franchise does not excuse it from ordinary care in

location and construction of poles and wires to prevent injuries to others rightfully using
public places. Canyon Power Co. v. Gober (Civ. App.) 192 S. W. 802.

Where plaintiff's husband was electrocuted by broken transmission line, a requested
instruction to find for defendant if the condition was caused by an owl flying against
the wires was properly refused where there was evidence that even in such a case a cir
cuit breaker would have prevented the injury. Abilene Gas' & Electric CD. v. Thomas
(Civ. App.) 194 S. W. 1016.

CHAPTER TWENTY-TWO

SE"\NERAGE COMPANIES
Art. Art.
1284. Corporation may condemn private 1285. Method' same as for railways.

property for sewers, etc., when,
etc.

Article 1284. Corporation may condemn private' property for sew-

ers, etc., when, etc.
.

-

Cited, Gulf Pipe Line Co. v. Lasater (Civ. App.) 193 S. W. 773.

Art. 1285. Method same as for railways.
Cited, Gulf Pipe Line Co. v. Lasater (Civ. App.) 193 8'. W. 773.

CHAPTER TWENTY-THREE

CEMETERY CORPORATIONS

Art.
1289a. Purchase, lease, and condemnation

of land by associations incorporat
ed

.

or unincorporated.
1302a. Trusts for maintaining private. lots

in cemeteries authorized] condi
tions .

Art.
1302b. Same;

.

trustees.
1302c. Same; number of trustees; perpetu

ation
.
by founder or court.

1302d. Same; not to be regarded as a per
petuity.

. Article 1289a. Purchase, lease, and condemnation of land by asso

ciations incorporated or unincorporated.-Cemetery Associations,
whether incorporated or unincorporated, shall have the power to pur
chase, lease, or otherwise acquire, such land as may be needed by them
for the purpose of the proper burial of the dead in the communities in
which they may be located, and such power shall extend to the acquisi
tion of such land as may reasonably be needed therefor in the future as
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well as such land as may be immediately needed at the time of such ac
quisition. Such land mar be acquired also by c�ndemnation proc�edings
in the manner now provided for the condemnation of lands for right or

way purposes by railroad companies; and the acquisition of such lands
is hereby declared to be for a public purpose. [Act March 29, 1917; ch.

125, § 1.] _ ,

Took effect 9()O days after March 21, 1!J17, date of adjournment.

Art.. 1302a. Trusts for maintaining private lots in cemeteries au

thorized; conditions.--That persons desiring to provide a fund for the
maintaining and keeping up and beautifying of private blocks or lots in

any Cemetery in this State may do so by setting aside for such purposes
a reasonable sum of money and by providing by written instrument for
a trustee or trustee's to handle and invest said sum and spend the re

sources therefrom, in the following manner.
,

The written instrument shall give the terms of the trust, provided
not exceeding seventy-five per cent of the net income therefrom-shall be
devoted to keeping up and beautifying the private blocks and lots desig
nated in the instrument.

The portion of such income not expended annually as set out in the
preceding paragraph, the amount not to be less than twenty-five per, cent
of such income, shall be devoted to the general upkeep and beautifying
of the cemetery in which su<.:h blocks or lots are located. [Act March
30, 1917, ch. 155, § 1.]

Took effect 90. days after March 21, 1917, date of adjournment.

Art. 1302b. Same; trustees.--The Trustee's provided for may be
natural persons designated - by name and their successors, or persons
holding designated positions and indicated as holders of such positions
and successors, or corporations whose charters authorize them to Act in
such capacity. [Id., § 2.]

Art. 1302c. Same; number of trustees; perpetuation by founder or

court.-The founder of said fund may designate therein the number of
Trustees and the manner of renewing same: If no method of perpetuat
ing the trustees shall beset out in the instrument or if the trustees there
in provided or their successors shall fail to effect such perpetuity, then
any court .having equity jurisdiction located within the county wherein
such cemetery is maintained shall be authorized (upon application of any
person interested or of the court's own motion), if facts come within its
cognizance to appoint suitable trustee or trustees to the number speci
fied in such instrument to execute such trust. [Id., § 3.]

Art. 1302d. Same; not to be regarded as a perpetuity.--Such trust
and the administration thereof shall not be regarded and held to be a

perpetuity, but as a provision for the discharge of a duty due from the
party founding such trust to the persons interred upon such blocks or

lots and to the public. [Id., § 4.]

CHAPTER TWENTY-FOUR

OIL, GAS, SALT, ETC" COMPANIES
Art.
1303.
1304.
1305.
1306.

1307.

Art.
Purposes of incorporation.
Mode of organtzatton..
Powers of

-

corporations,
Right of condemnation; pipes, pipe

lines, and aerial tramways. -

Right to borrow money, issue stock,

mortgage franchises, etc.; powers;
separate incorporation of pipe
lines; ownership of stock in oth
er corporations; competition.

1308. Discrimination unlawful.
1308a. Additional powers conferred.

Article i303. Purposes of incorporation.c-Any number of persons,
not less than three, may engage themselves into a corporation for the
purpose of storing, transporting,' buying and selling of oil, gas, salt,

,
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brine and other mineral solutions; also sand and clay for the manufac
ture and sale of clay products. [Acts 1899, p. 202, § 1; Act April 7,
1915, ch.152, § 1.]

Took effect 90 days after March 20, 1915, date of adjournment.

Art. 1304. Mode of organization.--The manner and method of or

ganizing such corporations shall be the same as provided by law for the
organization of private corporations in Chapter 2, Title 25, of the Re
vised Civil Statutes of 1911, and the provisions of this Act shall apply to
all corporations already organized for any purposes of this Act. [Acts
1899, p. 202, § 2; Act April 7, 1915, ch. 152, § 1.]

Art. 1305. Powers of corporations.--Such corporations shall have
power to store and transport oil, gas, brine and other mineral solutions,
and also sand, clay and clay products, and to make reasonable charges
therefor; to buy, sell and furnish oil and gas for light, heat and other

purposes; to lay down, construct, maintain and' operate pipe lines, tubes,
tanks, pump stations, connections, fixtures, storage houses and such ma

chinery, apparatus, devices and arrangements as may 'be necessary to

operate such pipes and pipe lines between different points in this State;
to own, hold, use and occupy such lands, rights of way, easements, fran
chises, buildings and structures as may be necessary to the purpose of
such corporations. For the transportation of sand and clay, corporations
shall have the right to construct, maintain and operate aerial tramways,
a system consisting of wire cables supported by wooden, concrete or

,steel towers, over which buckets or carriers are propelled along and over

said wire cables; and may own such connections, fixtures, guy lines and
all necessary devices, storage houses and such machinery, apparatus and

arrangements as may be necessary to operate such aerial tramways be
tween different points in this State; to own, hold, use and occupy such
lands, rights of way, easements, franchises, buildings and structures as

may be necessary to the purposes of such corporation. [Acts 1899, p.
202, § 3; Act April 7, 1915, ch. 152, § 1.]

Art. 1306. Right of condemnation; pipes, pipe lines, and aerial
tramways.--Such corporation shall have the right and power to enter

upon, condemn and appropriate the lands, 'rights of way, easements and
property of any person or corporation, and shall have the right to lay its
pipes and pipe lines, which shall not be placed at a distance within three
hundred feetof any farm residence or barn, wire cables, supporting tow
ers, and connections for same, for the construction of aerial tramways,
across and under or over any public road or. under or over any railroad,
railroad right of way, street railroad, canal or stream in this State, and to

lay its pipes and pipe lines and wire cables across or along or over and
under any street or alley in any incorporated city or town in this State,
with the consent and under the direction of the board of aldermen or

city councilor commission of such city or town. The manner and meth
od of such condemnation shall he the same as is provided by law in the
case of railroads; provided, that such pipe lines or aerial tramways shall
not pass through or under or over any cemetery, church or college,
school house, residence, business or store house, or through or under or
over any buildings in this State, except by the consent of the owner or

owners thereof; and, provided further, that all such pipes and pipe lines
and aerial tramways, when the same shall pass through or over the cul
tivated or improved lands of another, shall be well buried under ground
at least twenty inches under the surface, and in case of aerial tramways
over and above at a distance of atleast twenty-five feet from the level of
the ground, and such surface shall be properly and promptly restored by
such corporation unless otherwise consented to by the owner or owners
of such land; provided, further, that if such pipe or pipe lines shall be
laid over or along any uncultivated or unimproved lands of another, and
such lands shall thereafter become cultivated or improved, such pipe or
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pipe _line shall be bu�ied by said .corporation as herein�efore provided
within a reasonable time after notice by the owner of said lands, or his

agent, to said corporation, or any agent thereof; and, provided further,
that whenever such pipe or pipe line or aerial tramway shall cross any

public road or �igh:vay, railro�d, street railroad or street or all.ey, the
said pipes and pIpe lines or aerial tramway cables shall be so buried and

covered, or elevated in case of aerial tramways, as not to interfere with
the use and occupancy of such road, highway, street or alley by the pub
lic or use and occupancy of such railroad or street railroad by the owner

or' owners thereof; and, provided further, that such pipe, line so laid
shall not exceed eight inches in diameter. [Acts 1899, p. 202, § 4; Act

April 7, 1915, ch. 152, § 1.]
..

.

Art. >1307. Right to' borrow mO'ney, issue stock, mortgage franchis
es, etc.; powers; separate incorporation of pipe lines; ownership of
stock in other corporations; competition==Such corporation shall have
the right to borrow money to an amount not in excess of its paid up cap
ital stock, as now provided by law, to issue stock and preferred stock,
to mortgage its franchises and property to secure the payment of any
debt contracted for any purposes of such corporation, and shall possess
all the rights and powers of corporations for profit in this State wherever
the same may be applicable to corporations of this character. It may
also engage in the oil and gas producing business, prospecting for and
producing oil and gas and owning and holding lands, leases and other
property for said purposes and subject to the provisions of Chapter 4 of
this title; provided that no corporation shall exercisethese powers while
owning or operating oil pipe lines in this State. Any corporation hereto
fore or hereafter organized under this Chapter, and owning or operating
oil pipe lines in this State, shall separately incorporate such oil pipe lines
with the consent of a majority in amount of its stockholders and subject
to the restrictions hereinafter imposed, whereupon, in addition to other
powers which it may possess, it shall then acquire the right and power to

engage in' said oil and gas producing business. Such separate incorpora
tion shall be accomplished by the organization of another pipe line cor

poration under this Chapter and the sale and. conveyance to it of such oil
pipe lines of the organizing company. In case of the ownership also of
oil pipe lines beyond the borders of this State additional pipe line cor

porations may be organized outside of the State and such oil pipe lines
located outside of the State may be sold and conveyed to them. In ev

ery case herein provided for the organizing corporation may subscribe
for and own the capital stock of the organized pipe line corporation with
out being precluded from engaging in said oil and gas producing busi
ness. In lieu of engaging directly in the oil and gas producing business
in any State or .country a corporation organized under this chapter and
authorized to engage in said producing business may own the stock of
other corporations engaged therein, provided that it shall not own the
stock of more than one producing corporation, or one pipe line corpora
tion, organized under the laws of this or any other single State. Nor
shall any corporation organized in any other State or country be permit
ted to own 'or operate oil pipe lines or engage in the oil producing busi
ness in this State when the stock of such corporation is owned in whole
or in part by a corporation organized under this chapter. But the provi
sions hereof shall not preclude the ownership or operation by any cor

poration of private pipe lines in and about its refineries, fields or stations,
even though such corporation may be engaged in the producing business.
And none of these provisions shall be construed as limiting, modifying
or repealing any part of the law regulating oil pipe lines, or as authoriz
ing any ownership or transaction the effect of which would be to sub
stantially lessen competition' or to violate any law or laws of this State
prohibiting trusts and monopolies and conspiracies in restraint of trade
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or to violate any provision of the anti-trust laws of this State. [Acts
1899, p. 202, § 5; Act April 7, 1915, ch. 152, § 1; Act Feb. 20, 1917, ch.
31,§1.] .

Explanatory.-Took effect 90 days after March 21, 1917, date of adjournment. The
act amends art. 1307, ch. 24, tit. 25, Rev. Civ. St., as amended by ch. 152, Gen. Laws
34th Leg.

Art. 1308. Discrimination unlawful.--It shall be unlawful for any
corporation organized under this Act to discrirninatc against any person,
corporation, firm, association or .place in the charge for such storage or

transportation, or in the service rendered; but shall receive, store or

transfer oil or gas, salt, sand and clay for any person, corporation, firm
or association upon equal terms, charges and conditions with all other
persons, corporations, firms or associations for like service. [Acts 1899,
p. 202, § 6; Act April 7, 1915, ch. 152, § 1.]

Art. 1308a. Additional powers conferred.--Corporations heretofore
or hereafter organized under the provisions of Chapter XXIV of Title 25
of the Revised Civil Statutes of 1911, and which shall file with the Sec
retary of State a duly authorized acceptance of the provisions of this
Act, are .hereby declared to have, in addition to the powers enumerated
in said chapter, the power to carryon the business therein authorized
outside of as well as within this state; to own and operate refineries,
casing and treating plants, sales offices, warehquses, docks, ships, tank
cars and vehicles necessary in the conduct of their business; and to
cause the formation of corporations outside of this state, not exceeding
one in any state, territory or foreign country, whose purposes and pow
ers exercised shall be only those conferred by law upon the forming or

holding corporation as incorporated under the laws of Texas, and own

and hold the stock of such corporations when the effect of such forma
tion or stock holding is not substantially to lessen competition or other
wise to violate laws prohibiting trusts and monopolies and conspiracies
in restraint of trade. [Act March 6, 1915, ch. 41, § 1.]

Took effect 901 days after Legislature adjourned on March 20, 1915.

DECISIONS RELATING TO SUBJECT IN GENERAL

Damages caused by escape of oil.-The owner of a pipe line which carries oil through
the ground is liable for damages caused by its escape regardless of his negligence. Texas
Co. v. Earles (Clv. App.) 164 S. W. 28.

.

CHAPTER TWENTY-FIVE

BOND INVESTMENT COMPANIES

Articles 1309-1313.
By Act May 27, 1915, ch. 5, § 28, p. 15, post, § 1313%y, bond investment companies

are subjected to the law relating to co-operative savings and contract loan companies.

CHAPTER TWENTY-FIVE A

BUILDING AND LOAN ASSOCIATIONS

Articles 1313a-1313y.
S'e-3 art. 1313% et seq., conferring on co-operative savings and contract loan com

panies the powers of building and loan associations.

DECISIONS RELATING TO SUBJECT IN GENERAL

Loans-In general.-In suit against a loan society for breach of the loan contract
actually made as explained by its agent, plaintiff held not entitled to judgment, where he

did not prove damages, National Equitable Soc. of Belton v: Carpenter (Civ. App.) 184
S. W. 585.

"
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Plaintiff, not prevented by any fraud of agent of defendant loan society from read

ing application for a loan contract before signing, could not claim ignorance of con

tents of application. Id.
Plaintiff, whose application for defendant's Joan contract stated that he had exam

ined its plans, read a printed copy of the contract and understood its provisions, and
that he did not rely upon any statements of the agent, could not rescind for the agent's
representations. Id. ,

Plaintiff charged with knowledge of the falsity of the statements of the agent of de
'fendant loan society before she acted upon them in the making of a loan contract,
held to have no action for damages against the society for the agent's alleged fraud.
National Equitable Soc. of Belton v, Camp (Civ, App.) 184 S. W. 589.

Suit to rescind contract with loan society and to recover the money paid under it,
could not be maintained where it could not be said that pla.irrtlff was actually misled by.
the statement of the society's agent into accepting the contract as 'written. Id.

Plaintiff, if' entitled to reject the contract of defendant loan society when tendered,
because it materially differed from what its agent said it would be, was required to act

promptly upon a discovery of the fraud. National Equitable Soc. of Belton v. DUnnington
rciv. App.) ,],84 S. W. 590.

,

Actions by and against associations.-In a suit to recover the sum paid to the defend
ant loan society under an agreement 'for a future loan as damages from the fraudulent

representations of its agent, evidence held insufficient to sustain a judgment for the

plaintiff. National Equitable Soc. of Belton v. Dunnington (Civ. App.) 184 S'. W. 590.

CHAPTER TWENTY-FIVE B
. .

CO-OPERATIVE SAVINGS AND CONTRACT LOAN
COMPANIES

Art.
1313%. Certified copy of charters to . be

filed with commissioner of in
surance and banking.

1313%a. Supervision of companies.
,1313%b. Capital stock; payment; notes,
13131hc. Powers.
1313%d. Investment in securities; deposit;

reserve; real estate; appradsal.;
statement on contracts.

1313%e. Forms of contracts; approval;
register of contracts; commuta

tion; valuation; additional de
posits; .wtthdrawal: custody of
securities.

1313%f. Fees; proceeds, how disposed of.
1313%g. Capital stock as part of reserve

deposits; maintenance of reserve

deposits; commissions, etc., to
corporate officers prohibited;
bonds of officers.

i313�h. Approval pf by-laws, contracts,
Circulars, etc., impairment of
capital; receiver.

,

1313%i.' 'Certificate of authority.
1313%j. Contracts .not to' be forfeited.
1313%k. Withdrawal of contracts.
1313%l. Liability on contracts,

Art.
1313%m. Dividends.
1313%n. Investment of funds.
1313%0. May invest in same manner as

life insurance companies.
1313%p. Purchase or, or loans on, real es-

tate.
1313%q. Taxation.
1313:Jhr. Statement by foreign companies.
1313%s. Same; filing copy of articles, etc.
'1313%t. Capital of foreign companies; re-

ciprocal measures. as to deposit
of securities.

1313%u. Deposit of securities by foreign
companies; investments.

1313%v. Power of attorney by foreign com

panies to accept service.
13f3%w. Venue of suits; agents; bond; li

cense.

1313%x. Forfeiture of oharter : for violation
of act; penalties; acceptance of
act.

'

,

13�3*y. Bond investment and other com

panies to be governed by this
act; unincorporated organiza
tions to file certificate.

1313%z, Partial invalidity; operation of
general laws.

Article 1313%. Certified copy of charter to be filed with Commis
sioner of Insurance and Banking.s=Co-operative savings and contract
loan institutions organized under the general corporation laws of this
State in the manner therein provided, and all such institutions as may be
organized hereafter, shall file certified copy of the charter issued to such
companies by the Secretary of State with the Commissioner of Insur
ance and Banking. [Act May 27, 1915, l st C. S., ch. 5, § 1.]

Took effect 90 days after May 28, 1915, date !If adjournment.

Art. 1313,%a. Supervision of companies.v-All such corporations
shall be under the supervision and control of the Commissioner of In
surance and Banking. [Id., § 2.]

Art. 1313%b. Capital stock; payment; notes.e=The capital stock
of all such institutions hereafter organized shall not be less than twenty
five thousand dollars, and not less than one-half of the capital stock must
be paid in in actual currency, bank notes, or certified checks; while the
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remainder may be paid in deferred payments, payable in equal or greater
installments annually, for a period of time not exceeding two years; but
the deferred payments must be evidenced by the subscriber's note se

cured by the paid-up stock certificates issued him equal in amount to his
deferred payments and by collateral equal to said amount of such charac
ter as the corporation shall have" the right to invest its funds in, which
said notes of the subscriber and the collateral attached thereto must be
examined and approved by the Commissioner of Insurance and Banking
.and certified by him to be ample and sufficient. [Id., § 3.]

Art. 13131J2c. Powers.-Corporations chartered hereunder shall
have all the powers of building and loan associations chartered under
the laws of this State and in addition shall have authority to engage in
the business of issuing contracts or agreements, whether in the nature
of bonds; debentures, certificates, or otherwise, providing for the redemp
tion or for the fulfilling of such contracts -or agreements by the

_

accumu

lation of a fund or funds by the contributions made by a subscriber to or

the holders of such contracts or agreements; or providing for the ma

turing or fulfilling of such contracts or agreements in the order of their
issue or in series or in some other fixed or arbitrarily determined order or

manner; or providing for the payment of moneys or the granting or giv
ing of any consideration of any money or personal property, real or mix
ed, greater in value or represented to be greater in value than the amount

paid in upon such contracts or agreements, together with the actual net

earnings accrued and- accumulated thereon; or providing for the loaning
of the funds contributed by the subscribers to or the holders of such con

tracts or agreements to such subscribers or holders in any fixed or ar

bitrarily determined order or manner; or for the making of loans or ad
vance from such funds to or for such subscribers or holders to be repaid
in installments; and shall have the r ight to place or sell bonds, certifi
cates or debentures on the partial payment or installment plan. [Id.,
§ 4.]

.

Art. 13131J2d. Investment in securities; deposit; reserve; real es

tate; appraisal; statement on contracts.-All corporations hereafter
chartered shall invest not less than thirty-three and one-third per cent
of its capital stock in securities of the kinds in which by law it is permit
ted to invest or loan its funds and shall deposit the same with the Com
missioner of Insurance and Banking for the common benefit of all the
holders of all contracts issued by it. All savings and contract loan com

panies as herein defined shall keep on deposit with the Commissioner of
Insurance and Banking at all times an

- amount equal to the legal reserve

required by this Act on all its outstanding contracts, which amount shall
be either in cash or in such securities as it is permitted by law to invest
in, which said deposit of capital. stock and reserve' securities shall be
held by the said commissioner in trust for the common benefit of all the
holders of contracts issued by such corporations. Any such company
may deposit the lawful money of the United States in lieu of the securi
ties above referred to or any portion thereof and may also for the pur
pose of such deposit convey to said commissioner in trust the real estate
in 'which any portion of said capital or reserve may be lawfully invested,
and in such case said commissioner shall hold the title thereto in trust
until other securities in lieu thereof shall be deposited with him, where
upon he shall reconvey the sam-e to such company; said commissioner
may cause any such securities or real estate to be appraised and valued
prior to their being deposited with or conveyed to him in trust as afore
said; the reasonable expense of which is to be paid by the company. .

All contracts issued by any such company shall have upon their face
a certificate- substantially in the- following words: "This contract is reg
istered, and approved securities equal in value to the legal reserve hereon
are held in trust by the Commissioner of Insurance and Banking of the

.

238



Chap:25B) CORPORATIONS�PRIVATE Art, 1313 ¥Ze

State of Texas," which certificates shall be signed by the commissioner
and sealed with the seal of his of-fice. [Id., § 5.]

Art. 1313%e. Forms of contracts; approval; register of contracts;
commutation; valuation; additional deposits; withdrawal; custody of
securities.-All contracts, whether bonds, debentures, or whatsoever
form or class, shall be ·first submitted to the Commissioner of Insurance
and Banking before their issuance and be approved by him as fair to the

purchaser thereof, to the corporation and to its stockholders, and shall
have printed thereon some appropriate designating letter or figure, com

bination of letters or figures or terms identifying the particular form of
contract, together with the year of the adoption of such form, and when
ever any change or modification is made in the form of contract, the des
ignating letters, figures or terms and year of adoption shall be corre-

spondingly changed.
.

The Commissioner of Insurance and Banking shall prepare and keep
such registers, thereof as will enable him to commute the value of such
contracts at any time. Upon written proof, attested by the president or

vice president and secretary of the company which shall have issued such
contracts that any of them have been commuted or terminated, the com

missioner shall commute or cancel them upon his register, and until such
proof is furnished, all registered contracts shall be considered in force
for the purpose of this Act. The net value of every contract according
to the standard prescribed herein for the valuation of such contracts,
when the first installment shall have been paid thereon, less the amount
of such liens as the company may have against it (not exceeding such
value) shall be entered opposite the records of each contract in the reg
ister aforesaid at the time such record is made. On the first day of Jan

uary of each year, or within sixty days thereafter, the commissioner shall
cause the contracts of each company chartered hereunder or operating
hereunder to be carefully valued, and the actual value thereof at the time
fixed for such valuation, less such liens as the company may have against
it, not exceeding .such valuation, shall be entered upon the register oppo
site the record of such .policy or bond, and the commissioner shall furnish
a certificate of the aggregate of such valuation.

Each company shall make additional deposits from. time to time, in
amounts of not less than one thousand dollars, and of such securities as

are permitted by this Act to be deposited, so that the market value of the
securities deposited shall always be equal to the net value of the con-

.

tracts issued by said company, less such items as the company may have
against them not exceeding such net value. So lorig as any company
shall maintain its deposit as herein prescribed at an amount equal to or

in excess of the net value of its contracts, it shall be the duty of the com

missioner to sign and affix his seal to the certificate before mentioned on

every contract presented to him .for that purpose by any such company.
Any company depositing under the provisions of this Act may in

crease its deposits at any time by making additional deposits of not less
than one thousand dollars of such securities as are authorized by this
chapter. Any such company whose deposits exceed the net value of the
contracts which it has in force, less its liens thereon (not exceeding such
value) may withdraw/such excess and it may withdraw any such securi
ties at any time by depositing others of equal valueand of the character
authorized by this Act in their stead, and it may collect the interest, cou

pons, rents, and other income on the securities deposited, as the same

accrues.

The securities deposited under this Act shall be placed and kept by
the Commissioner of Insurance and Banking of the State in some secure,
safety deposit fireproof box or vault in the city or town in or near the
home office of the company, and the officers of the company shall have
access to such securities for the purpose of detaching interest coupons
and crediting payments and exchanging securities as above provided,
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under such reasonable rules and regulations as the commissioner may
establish. [Id., § 6.]

Art. 13i3ljzf. Fees; proceeds, how disposed of.-Every company
making deposit under the provisions of this Act shall pay. to the Commis
sioner of Insurance and Banking for each certificate placed on such con

tracts a fee often cents and the fee so received shall be disposed of by the
said commissioner as follows: I

(1) The payment of the rent or hire of the safety deposit fireproof
box as above provided .

. (2) Payment for the services of a competent-and reliable represent
ative of said commissioner to be appointed by him, who shall have di
rect charge of the securities and safety deposit containing same, and
through whom and under whose supervision the company may have ac

cess to its securities for the purpose above provided. The sum paid such
representative shall not exceed the sum of one hundred dollars per an

num for each such company.
(3) The balance of such fees shall be paid to or be deposited with

the State Treasurer to the credit of the general fund. [Id., § 7.]
Art. 1313ljzg. Capital stock as part of reserve deposits; mainte

nance of reserve deposits; 'commissions, etc., to corporate officers pro
hibited; bonds of officers.-Any company chartered hereunder may in
clude as a part of its reserve deposits the remaining of its capital stock,
if the same has been paid in and invested in such securities as such com

pany is permitted by this law' to invest in. Deposits of securities here
under to the value of the reserve on all outstanding contracts shall be
added to and maintained from time to time as the reserve values increase,
by the company issuing such contracts, or by any company which may
assume them, and such securities shall be held by the commissioner and
his successors in office in trust for the benefit of such contracts as long
as the same 'shall 'remain in force. No company chartered hereunder
shall payor contract to pay, directly or indirectly, to its president, vice
president, secretary, treasurer, or actuary, any commission or other com

pensation contingent upon the writing of contracts or upon the continu
ous payment of installments upon such contracts and should any compa
ny violate the provisions of this section, it shall be the duty of the Com
missioner of Insurance and Banking to revoke its certificate of authority
to transact business until such illegal contract has been abrogated and
all funds paid thereunder paid into the company. .

All officers of the company having charge or through whose hands
pass any funds or securities of a1?-Y such company shall give bond to the
company in the form approved by the Commissioner. of Insurance and
Banking, and in such amount as may be fixed by the board of directors
to be not less than five per cent of the capital stock of any such corpora
tion and in -no event less than one thousand dollars. [Id., § 8.]

Art. 1313ljzh: Approval of by-laws, contracts, circulars, etc.; im

pairment of capital; receiver.-The by-laws, all forms of contracts and
all literature in circular or permanent form, which undertake to state the
benefits and advantages of the contract to the investor orholder thereof,
shall be first submitted to the Commissioner of Insurance and Banking
for his examination and approval before such advertisements are promul
gated and before such contracts are issued.

'

If the Commissioner, of Insurance and Banking should approve such
literature or contracts, then the same may be thereafter issued and sold.
If he should disapprove the same, such company may institute a pro
ceeding in any court of competent jurisdiction and venue to .review his
action thereon.

.

Any such company chartered- hereunder whose capital stock shall be
come impaired to the extent Q£ thirty-three and one-third per cent there

'of, computing its liabilities according to the terms of this Act, shall make
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good such. impair�ent :vithin �ixty days by reduction of its capital stock
or otherWIse, provided Its capital stock may never be reduced bel?w t�e
minimum required by this Act, and failure to make good such impair
ment within said time shall forfeit its right to write new business in this

State until such impairment shall have been made good; and provided
that the Commissioner of Insurance and Banking may apply to any court

of competent jurisdiction for the �ppoin.tment of a receiver to .win� up
the affairs of such company when Its capital stock shall become impaired
to the extent of fifty per cent; provided also that its affairs may be plac
ed in the hands of a receiver by the commissioner and by the State, act

ing through the Attorney General, when its assets shall, not equal its lia

bilities, in which shall be included its outstanding debts, and its contract

reserves, plus 50 per cent of its capital stock. [Id., § 9.]
Art. 13131J2i. Certificate of authority.-No foreign or domestic com

pany shall transact business under this Act unless it shall first procure from
the Commissioner of Insurance and Banking a certificate of authority
stating that the requirements of the laws of this State have been fully
complied with by it and authorizing it to do business in this State. Such
certificate of authority shall expire on the last day of February in each
year and shall be renewed annually so long as the company shall con

tinue to comply with the laws of the State, such renewals to be granted
upon the same terms and conditions as the original certificate.

,

In order to obtain a certificate of authority the 'corporation must de
posit with .the commissioner certified copy of its articles of association
or incorporation, its by-laws, and the detailed statement of its plans for
doing business, together with copies of all contracts and agreements pro
posed to be used in the conduct of its business. It shall be the duty of
the commissioner to investigate and thoroughly examine into all such
matters and if he finds that the law has been complied with and that the
business proposed to be done is not in conflict with. the laws and
Constitution of this State, he shall grant a certificate authorizing such
corporation to do business and such contracts and plans so submitted
and approved shall not in any manner be changed or altered until the
portion changed is submitted to and approved by the commissioner.
[Id., § 10.]

Art. 1313%j. Contracts not to be forfeited.-No contract or agree
ment by any corporation chartered or doing business hereunder shall be
forfeited for non-payment but upon' a failure to pay upon the same ac

cording to the terms thereof for a period of three months, the same may
be cancelled and the holder thereof shall be credited with all payments
made to the reserve fund as provided in Section 12 hereof [Art. 13131J2k]
and such payments and such credit shall be payable to the holder in cash
or paid-Up certificate within sixty days thereafter at the option of the
holder provided he surrenders at the time of demand such cancelled con

tract or agreement. [Id., § 11.]
.

Art. 13131J2k. Withdrawal of contracts.-The holder of any contract

Iss?ed hereunder may withdraw the same at any time upon ninety days
wntten notice and shall be entitled to receive thereafter on demand the
f?ll amount paid into the said loan or reserve fund, provided six consecu

t�ve monthly payments of dues have been paid on the contract, in addi
t1<;)11 to the purchase price of said contract, less 15 per cent if the same is
WIthdrawn after six months' and before twelve months. If the same is

'wi�h�rawn after one year and before two years after date the amount

paid mto the loan and reserve fund less 10 per cent of such amount, and
If Withdrawn after two years and before three years after the date here
of he shall. rec�ive the full amount paid into said reserve fund, less 5 per
ce?t, and 1£ Withdrawn after three years after date hereof, he shall re

ceIve. the full amount paidinto said reserve fund, together with three per
cent interest thereon; provided that the certificate holder may at his op-
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tion accept a paid-up certificate of contract for the amount to the credit
of the contract in the reserve fund, plus three per cent interest to the
date of withdrawal, which certificate shall bear five per cent annual in
terest, and be payable not later than the maturity date of the original
contract. [Id., § 12.]

Art. 1313%1. Liability on contracts.-The liabilities of the contracts
issued by any corporation transacting business 'hereunder shall at all
times be the amount paid into the loan or reserve fund, together with in
terest at the rate of three per cent per annum thereon less sixteen and
two-thirds per cent paid to loan or reserve fund, which may be deducted
for expenses, to become the actual property of the corporation, eighty
three and one-third per cent of amount paid into loan or reserve fund,
together with three per cent thereon shall constitute the certificate or

contract reserve of the company, which must be invested in approved
securities to be deposited with the Commissioner of Insurance and Bank
ing as herein provided. The sixteen and two-thirds per cent of all sums

collected and here referred to as the expense deduction shall become the
absolute property of the corporation, and shall be carried on its books as

an expense and profit deduction. Provided, however, that any corpora
tion may require the payments into the expense fund before any amount
shall be paid into the reserve fund of a loaning charge of not exceeding
two and four-tenths per cent of the face of the loan value of the contract
as the expense of selling and booking the contract. [Id., § 13.]

Art. 1313%m. Dividends.-It shallmot be lawful for any company
organized hereunder to make any dividends, except. from surplus profits
arising from its business, and in estimating such profits there shall be re

served therefrom the lawful reserve on all unexpired dmtracts, and also
the amount of all unpaid withdrawals or cancelled certificates and all
other debts due and payable or to become due and payable by the com

pany. Any dividends made contrary to the provisions of this. article
shall subject the company making them to a forfeiture of its charter, and
the Commissioner of Insurance and Banking shall forthwith revoke its
certificate of authority; provided, that he shall give such company at
least ten days' notice in writing of his intention to revoke such certifi
cate, stating specifically the reason why he intends to revoke same. [Id.,
§ 14.]

Art. 1313%n. Investment of funds.s=Corporations chartered here
under shall invest their funds in the following and no other way:

(1) If building or loan association; in such manner and in such

property as building and loan associations are ljermitted to invest their
funds under the building and loan laws of this State.

(2) In the purchase of lands or building lots and erecting buildings
and improvements thereon, or in the purchase of lands and improve
ments, shall be or be contracted to be sold to a certificate holder of the

company, payable by the periodical contribution of the certificates of the
association or in periodical installments of such period of time as shall be

agreed uponarid designated in the by-laws of the company; at the expi-
'ration of which term all payments having been made, the lands, dwelling
and improvements so sold arid conveyed to such certificate holder shall
become the property of the grantee discharged from further payment.

. (3) In loans to certificate holders on bonds secured by mortgage
which shall be a first lien on real estate in this State not to exceed eighty
per cent of the cash value thereof, payable in certificates of the company
or by periodical installments ; except where any company holds a mort

gage on real estate which is a first lien, such company may increase its
loan thereon and secure the same by a second or subsequent mortgage;
provided, the total indebtedness to the company, less the amount paid on

certificates pledged for such loari shall not exceed eighty per centum of
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the cash value of the real estate loaned 'on and all mortgages held by
such company shall be prior to any other incumbrance on said real estate.

(4) In the redemption of certificates or contracts of the company.
(5) In loans upon the pledged or collateral security of the certifi

cates or contracts of the company not to exceed ninety per cent of the
withdrawal value of such contracts.

(6). In loans to pen,ons not certificate or contract holders without
pledge or their contracts as collateral security, on -borids secured by
mortgage which shall be a first lien on improved real estate in this State -

not to exceed two-thirds the cash value thereof; provided, however, a

purchase money mortgage Dr vendor's lien given to any company upon
real estate sold by it shall not be considered a loan within the meaning of
this subdivision. [Id., § 15.]

.

Art. 1313%0. May invest in same manner as life insurance com

panies.-Corporations chartered hereunder may invest in or loan upon
any of the securities in which life insurance companies are permitted to

invest in or loan upon in accordance with the terms and provisions of
Article 4734, Revised Civil Statutes, 1911. [Id., § 16.]

Art, 1313lj2p. Purchase of, or loans on, real estate.--No real estate
shall be purchased by any such company or any loan made upon bond
and mortgage except upon a report in .writing of the loan committee of
such corporation signed by them, certifying to the kind and quality, and
value of the real estate in question to the best of their judgment; such
report shall be filed and preserved among the records of the company
and any stockholder shall have access to such reports. [Id., § 17.]

Art. 13131J2q. Taxation.-Corporations chartered hereunder shall be
requited to render for State, county and municipal taxation all of their
real estate as other real estate is rendered, and all of the personal prop
erty of such company shall be valued as other property is valued for as

sessment in this State in the following manner:

From the total valuation of its assets shall be deducted the reserve,
being the amount of the debts of such company by reason of its out

standing certificates or contracts, and from the remainder shall be de
ducted the assessed valuation of all the. real estate owned by the com

pany and the then remainder shall be the assessed taxable valuation of
its personal property. For the purpose of State, county and municipal
taxation the situs of all personal. property belonging to such companies
shall be at the home office of such company. [Id., § 18.]

Art. 1313%r. Statement by foreign companies.-Any corporation
having authority to transact the business permitted by this Act incorpo
rated under the laws of any other State, territory or country desiring to
transact such business in. this State, shall furnish the Commissioner of
Insurance and Banking with a written or printed statement under oath
of the president or vice.president or treasurer and secretary of such com

pany, which shall show:
(a) . The name and locality of the company.
(b) The amount of its capital stock.
(c) The amount of its capital stock paid up.
(d) The assets of the company including:

(1) The amount of cash on hand and in the hands of other
persons, naming such persons and. their residences.

(2) Real estate income, where situated and its value.
(3) The bonds owned by the company and how they are se

cured and the rate of interest thereon.
(4) Debts due the company secured by mortgage describ-

ing the property mortgaged and the market value.
(5) Debts otherwise secured stating how secured.
(6) Debts due or to become due on certificates or contracts.
(7) All other moneys and securities.
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(e) Amount of liabilities of the company, stating the name of the
person or corporation to whom liable.

(f) Contracts surrendered or cancelled and unliquidated and all oth
.er matters of liability in suspense.

(g) Provided, however, that the Commissioner of Insurance and
Banking may require other additional facts to be shown by such state-

.

ment. The same character of statement shall be made arinually and each
company shall be required to file a similar statement not later than
March 1st of each year. [Id., § 19.]

Art. 1313%s. Same; filing copy of articles, etc.-Such foreign com

pany shall accompany such statement with a certified copy of its articles
of incorporation, of all amendments thereto, and copy of its by-laws, to

gether with the name and residence of each of its officers and directors,
all of which must be certified to under the hand of the president or secre
tary of such corporation; he shall also furnish copies of its contracts and
a detailed statement of its plans for doing business in the same manner

that these are required to be furnished by domestic companies. [Id., §
20.]

.

Art. 1313%t. Capital of foreign companies; reciprocal measures as

to deposit of securities.-Such foreign company must as to its capital
stock be in conformity with the provisions of this Act relative to domes
tic companies. Whenever the existing or future laws of any other State
or territory of the United States, or of any other country, shall require of

companies chartered under this Act any deposit of securities from such
other State, territory or country before transacting business therein, then
in all such cases such company shall before doing any business in this
State be required to make the same deposit of securities with the Treas
urer of this State. [Id., § 21.]

Art. 1313%u. Deposit of securities by foreign companies; invest
ments.-No company, incorporated or organized under the laws of any
other State, territory or country, shall transact business in this State"
unless it shall first deposit and keep deposited with the Commissioner of.
Insurance and Banking of this State for the benefit. of all the contract
holders of such company, an amount in securities, such as domestic com

panies may invest in, equal to not less than thirty-three and one-third
per cent of its capital stock; provided, however, that if a deposit of ap
proved securities has been made under the laws of the State, territory
or country chartering such corporation in such manner as to secure

. equally all the contract holders of such company, then no deposit shall
be required in this State as to said thirty-three and one-third per cent of
the capital stock, but a certificate of such deposit under the hand and seal
of the officer of such other State with whom the same has been made
shall be filed with the Commissioner of Insurance and Banking. The
reserves of such company, however, not organized under the laws of this
State shall be invested in securities or property of the same classes as

that in which home companies are required to invest their reserves and
such reserves shall be deposited with the Commissioner of Insurance and
Banking in the same manner as that of domestic companies. [Id., § 22.]

Art. 1313%v. Power of attorney by foreign companies to accept
service.-Each such foreign company shall file with the Commissioner of
Insurance and Banking of this State an irrevocable power of attorney,
duly executed, constituting and appointing the Commissioner of Insur
ance and Banking of this State and his successors in office, or any officer
or board which may hereafter be clothed with the powers and duties now

devolving upon said commissioner, its duly authorized agent and attor

ney in fact 'for. the purpose of accepting service for it or being served
with citation in any suit brought against it in any court of this State, by
any person, or by or to or for the US,e of the State of Texas. and consent-
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ing that the service of any civil process upon him as its attorney for such

purpose in any: suit or 'proceedin� shall be taken. and held to be valid,
waiving all claim .and right to object to such service or to any error by
reason of such service; and said appointment, agency and power of at

torney shall by its terms and recitals provide that it shall continue and
remain in force and effect so long as such company continues to do busi
ness in this State or to collect amounts due on its contracts from citizens
in this State, and so long as it shall have outstanding contracts in this
State and until all claims of every character held by citizens of this State
or by the State of Texas against such company shall have been. settled.
Said power of attorney shall be signed by the president or vice president
and the secretary of such company, whose signature shall be attested by
the seal of the company and the officers signing the same shall acknowl

edge the same before some officer authorized to take acknowledgments;
said power of attorney shall be embodied in and be approved and its ex

ecution authorized by resolution of the board of directors of such com

pany and a copy of such resolution duly certified by the proper officers
of such company shall be filed with the said power of attorney in the of
fice of the Commissioner of Insurance and Banking in this State and
shall be recorded by him in a book kept for that purpose there to remain
a permanent record of said department. 'The provisions of Revised Civil
Statutes, Article 4773 and Article 4774 shall apply to powers of attorney
provided for herein, and the duties of the Commissioner shall be the
same as they are provided for in said article of the statute with reference
to foreign life insurance companies. [Id., § 23.]

Art. 1313lfzw. Venue of suits; agents;' bond; license.--Suit on

contracts may be instituted and prosecuted against any company issuing
the same in the county where the home office of such company is located
or where it may have an agent.

All agents of any company transacting business hereunder must be
licensed by the Commissioner of Insurance and Banking and in order to
obtain such license, it must be made to appear that such agent or agents
are of good moral character and of good repute in their communities for
honesty and fair dealing; and they must tender to the Commissioner of
Insurance and Banking a bond in form to be furnished by him in any sum

not less than one thousand nor more than five thousand dollars, payable
to the State of Texas for the use and benefit of any person who may be
aggrieved by the action and conduct of such agent in the sale of any con

tract for the company of which he is licensed as an ag�nt. Such agents
must be licensed annually in the same manner that life insurance agents
are licensed and such bond must be given by them. Such bond may be
sued upon by any person having cause of action against such agent in
any court of competent jurisdiction without the necessity of making the
State of Texas or the Commissioner of Insurance and Banking a party
to the suit; and repeated suits may be brought thereon until the entire
amount thereof has been exhausted. l Id., § 24.]

Sections 25 and 26 create offenses for violation of the act and are set forth in Ver
lion's Pen. Co(le 1916 as arts. 532c, 532d.

Art. 1313ljzx. Forfeiture of charter for violation of act; penalties;
acceptance of act.--N0 person, firm, corporation, or association of per
sons or joint stock company shall hereafter engage in this State in the
business provided for in this Act, except in compliance with this Act, and
any corporation which does so engage shall have its charter forfeited by
suit of the Attorney General and shall be liable to a penalty of not less
than one hundred dollars a day nor greater than five hundred dollars a

day for each day that it does so engage; all such suits to be brought as

other penalty suits which the Attorney General is authorized to bring;'* ; .

* provided, however, that existing corporations, individuals, as- .

sO�lahons and joint stock companies engaged in the business defined in.
this Act at the time this measure goes into effect shall have twelve
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months thereafter to adjust their business affairs and bring their busi
ness under the terms of this Act; provided, however, that they must
within sixty days after this Act goes into effect submit a statement of
their business to the Commissioner of Insurance and Banking, together
with the certificate of their intention to accept the provisions of this Act,
and comply therewith.

.

[Id., § 27.]
.

Explanatory.-The part omitted, as indicated by asterisks, creates an offense, and is
• set forth in Vernon's Pen. Code 1916 as art. 532e.

Art. 1313%y. Bond investment and other companies to be governed
by this act; unincorporated organizations to file certificate.--All bond
investment companies operating in this State under the terms and pro
visions of Chapter 25, 'of Title 25, Revised Civil Statutes of this State,
1911, and all corporations engaging in the business in this State defined
in this Act, and all individuals, associations and joint stock companies
unincorporated, shall be governed by this Act in the rpanner herein set

forth. Individuals, joint stock associations and associations unincorpo
rated shall instead of a charter file a certificate with the Commissioner
of Insurance and Banking acknowledged by them by their officers ac

cepting the provisions of this Act and specifying and setting apart the
amount. of capital stock to be used in their business. In all other re

spects they shall be governed by the terms and provisions thereof. [Id.,
§ 28.]

Art. 1313%z. Partial invalidity; operation of generallaws.--Shou1d
any section of this Act be held unconstitutional or void for any reason or

as to any particular company, corporation, individual or association,
such holding shall not affect the remainder of the Act. The general cor

poration laws of this State where not in conflict herewith shall govern
corporations chartered or operating under this Act; and the general laws

specifying charges which may be made by the Commissioner of Insur
ance and Banking shall apply to corporations chartered or operating
hereunder. [Id., § 29.]

CHAPTER TWENTY-FIVE C

LOAN AND INVESTMENT COMPANIES
Art.
1313%,. Term defined.
1313%,a. Incorpora.tiom

. 1313%,b. Capital stock.
1313%,c. Powers.
1313%,d. Restrictions on loans and deposits.

Art.
1313%,e. Borrowing of money.
1313%,f. Supervision of commissioner of in

surance and banking .

1313%,g. Provtsions of chapter 25 not to ap
ply.

Article 1313%. Term defined.--The term "Loan and Investment
Company" as used in this Act means any corporation formed under the
provisions of this Act. [Act May 25, 1917, 1st C. S., ch. 37, § 1.]

Became a law May 25, 1917.

Art. 1313%a. Incorporation.--Corporations may be organized un

der and by virtue of this Act in the same manner as corporations for
profit under and by virtue of Title 25 of the Revised Statutes, except as

otherwise herein provided. [Id., § 2.]
.

Art. 1313%b. Capital stock.--The aggregate amount of the capital
stock of a loan and investment company shall not be less than $25,000.00
in any city having a population of less than 50,000 inhabitants, and shall
not be less than $50,000.00 in any city having 50,000 or more inhabitants
and shall not be less than $100,000.00 in any city having 150,000 inhabit
ants or more, according to the last official census. The capital stock of
any such corporation shall be divided into shares. of the par value of

. $100.00 each. No corporation organized under this Act shall create more

than one class of stock. [Id., § 3.]
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Art. ·1313%c. Powers.-Every loan and investment company, in ad
dition to the powers conferred upon corporations by the general incorpo
ration law, shall have the following powers:

(a) To lend money and to deduct interest therefor in advance at a

rate not to exceed six per centum per annum, and in addition to require
and to receive uniform weekly or monthly instalments on its certificates
of indebtedness purchased by the borrower simultaneously with the said
loan transaction, or otherwise, and pledged with the corporation as se

curity for the said loan, with or without an allowance of interest on such
instalments.

(b) To sell or negotiate bonds, notes, certificates of investment and
choses in action for the payment of money at any time, either fixed or

uncertain and to receive payments therefor In instalments or otherwise,
with or without an allowance of interest upon such instalments.

(c) To charge for a loan made pursuant to this section one dollar
for each fifty dollars or fraction thereof loaned for expenses, including
any examination or investigation of the character and circumstances of
the borrower, co-maker or surety and the drawing and taking acknowl
edgment of necessary papers or other expenses incurred in making the
loan; no charge shall be collected unless a loan shall have been made as

a result of such examination or investigation. [Id., § 4.]
Art. 1313%d. Restrictions on loans and deposits.-No loan and in

vestment company shall:
(a) Hold at anyone time the obligation of anyone person, firm or

corporation for more than two and one-half per cent, of the amount of
capital and surplus of such loan and investment company.

(b) Make any loan under the provisions of this Act for a longer pe
riod than one year from the date thereof.

(c) Deposit any of its funds with any bank or trust company unless
such bank or trust company has been designated as such depository by a

vote of the majority of the directors or of the executive committee, ex

clusive of any director who is an officer, director or trustee of the de
pository so designated. [Id., § 5.]

Art. 1313%e. Borrowing of money.-Issuing certificates of invest
ment and the like in the transaction of the business of corporations or

ganized hereunder shall not be construed to be borrowed' money within
the meaning of Article 1162 of. Title 25 of the Revised Statutes. [Id.,
§ 6.]

Art. 1313%f. Supervision of Commissioner of Insurance and Bank
ing.-The provisions of Articles five hundred and twenty-two to five
hundred and twenty-five, inclusive, of the Revised Statutes relating to
supervision by the Commissioner of Insurance and Banking, so far as

applicable, together with any amendments thereof, shall apply to corpo
rations incorporated under this Act. [Id., § 7.]

Art. 1313%g. Provisions of Chapter 25 not to apply.-The provi
sions of Chapter twenty-five, Title twenty-five, revised statutes, shall not
apply to corporations organized under the provisions of this Act. [Id.,
§ 8.]

CHAPTER TWENTY-SIX'

FOREIGN CORPORATIONS
Art.
1314. Permit to do business, etc., in state

must be obtained and how; pur
poses; foreign corporations.

1315. Permit to do business, affidavit as

condition of issuance; requisites of.
1316. Secretary of state to require proof

in what case.

Art.
1317. Rights under permit.
1317a. Right to purchase, hold, sell, mort

gage, etc., real and personal es

tate; provisos as to alienation..

1318. No such corporation can maintain
any suit, etc.
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Article 13..14. Permit to do business, etc., in state must 'be obtained,
and how; limitation as to purposes; showing as to stock by foreign
corporations.

Cited, Commonwealth Bonding &' Casualty Ins. Co. v. Bowles (Civ. App.) 192 S. w.
611; Studebaker Harness Co. v. Gerlach Mercantile Co. (Civ. App.) 1912 S. W. 545.

Power of state to regulate.-A foreign corporation's transaction of other than in
terstate business 'within the state is only a privilege which the state may extend or

withhold, and as to which it may prescribe the terms or conditions upon which it ex

tends the right. Pierce Oil Corporation v. Weinert, 10,6 Tex. 435, 167 S. W. 808.

Interstate commerce.-A contract entered into in Ohio for the consignment of rub
ber tires to a factor 'Or agent in this state for sale, under which the tires were shipped
from Ohio, involved interstate commerce, and this act is not applicable. Stein Double
Cushion Tire Co. v. Wm, T. :Fulton Co. (Clv. App.) 159 s. W. 1013.

'

The sale of goods by a citizen of one state to a citizen 'Of another state which are
to be shipped from one to the other is "interstate commerce," though the sale is made
by the seUer's agent in the buyer's state. J. R. Watkins Medical CG. v. Johnson (Civ,
App.) 162 S. W. 394.

.
.'

.A. contract with a foreign corporation for the sale of goods and their resale by
the buyer in the state held to constitute interstate commerce, and this act did not ap
ply to a suit thereon. Dr. Koch Vegetable Tea Co. v. Malone (Civ. App.) 163 S. W. 662.

A sale held to constitute interstate commerce notwithstanding the foreign seller
agreed to send one' 'Of its men to assist the buyer in starting a contest in which the
articles sold were to be prizes. American Mfg. Co. v. Skidmore Drug & Furniture Co.
(Civ. App.) 170 s. W. 128.

That a foreign corporation sends its agents into the state to solicit 'Orders does not
cause sales made by such corporation, where, consummated 'Outside of the state, to lose
their standing as interstate commerce. Id.

Though a roreign corpora.tlon violates this article, it may sue 'On a contract if its
execution and performance constitute interstate commerce. York Mfg. Co. v:' Colley
(Civ. App.) 172 S. W. 206.'

'

Sale of machinery and the installation of ice manufacturing plant in the state by
a foreign corporation held local business not amounting to interstate commerce. Id.

A foreign corporation's sale of coffee held an interstate transaction, and the cor

poration could recover, though it had not complied with arts, 1314-1318. Maury-Cole CG.
v. Lockhart Grocery Co. (Civ. A-PP.) 173 s. W. 262.

A foreign corporation selling in a sister state machines to a resident need not comply
with arts. 1314-1318, and may sue on bond taken as security for the price. White Sewing
Mach. Co. v. Sneed (Civ. App.) 174 S. W. 950.

'

The state cannot control or regulate interstate commerce by requiring a foreign
corporation engaged Insuch business to secure a permit to do business within the state.
W. ,B. Clarkson & Co. v. Gans S. S. Line (Civ. App.) 187 S'. W. 1106.

This act has no application to a corporation engaged in carrying interstate com-

merce. Id.
'

Transaction of business within state.-A sale by a foreign corporation of the mate
rial for an aerial tramway held not doing bu.siness within the state so as to prevent the
corporation from maintaining an action thereon, even though it furnished a superintend
ent of construction. A. Leschen & Sons Rope Co. v. Moser (Civ. App.) 159 S. W. 1018.

A contract with a foreign corporation for the sale of goods and their resale by the
buyer 'in the state, held not a contract of agency, but a sale. Dr. Koch Vegetable Tea
Co. v. Malone (Civ. App.) 163 S'. W. 662.

Selling, in ,Texas, stock of a' foreign corporation, and, taking notes for the price;
'held not to constitute the doing of business in Texas. Hughes v. Four States Life Ins.
Co. (Civ. App.) 164 s. W. 898.

A corp 'Oration contracting to furnish a transcript of the testimony at a hearing be
fore the Interstate Commerce Commission is, not transacting business in 'l'exas where
its work was performed in a sister state and transmitted to the other party to the con

tract in Texas. Law Reporting CQ. v. Texas Grain & Elevator Co. (Civ. App.) 168 S.
W. 1001.

A single transaction is sufficient to constitute the transaction of business in this
state by a foreign corporation not having a permit to transact business in the state.
And foreign corporation which sold and installed screen doors and window screens held
transacting, business in the state, and if without a permit not entitled to sue for the
price. Buhler v. E. T. Burrowes Co. (Civ. App.) 171 s. W. 791.

A .foreign corporation selling machinery for and installing an ice manufacturing plant
held to be "doing business" in the state. YQrk Mfg. Co. v. Colley (Civ. App.) 172 S. W.
206.

In an action by a foreign corporation, evidence held to show that plaintiff was not
'doing business within the state so as to be ,required to secure a permit. Latham, Co.
v. Louer Bros. (Civ. App.) 176 S. W; 920.

Arts. 1314, 1318, held not to prevent a foreign corporation which has not procured a

permit from contracting to, buy timber located in the state, in contemplation of do.ng
business therein. Philip A. Ryan Lumber Co. v. Ball (Civ. App.) 177 S. W. 226.

, That a. foreign railroad company maintained offices in the state where its managing
officers transact the company's business w�iCh is executive and departmental constitutes
"doing business in the state." EI Paso & S. V\r. Co. v. Chisholm (Civ. App.) 180 S. W.
156.

Execution and mailing of letter of credit to foreign corporation held not to constitute
"doing business" in Texas. Tyler v. Gonsolidated Portrait Frame Co. (Civ. App.) 191 S.
W.710.

Foreign corporation unlawfully transacting business.-A foreign corporation can in
cur liability on a contract of employment of an attorney made in the state, before it ob
tains a permit to do business in the state. Bankers' Trust Co. 'Of Amarillo v. Cooper,
Merrill & Lumpkin (Civ. App.) 179 S'. W. 541.
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__ Liability of shareholders as partners.-As arts. 1314 and 1318 were intended

solely to prevent foreign corporations from doing business in the state and did not render

the shareholders of such corporations liable as copartners, shareholders in a foreign cor

poration doing business in the state without a licen�e are not liable for its debts as

copartners. A.: Leschen & Sons Rope Co. v. Moser (ClV. App.) 1591 S. W. 1018.

Art. 1315. Permit to do business, affidavit as condition of issuance;
.requisites of.

Cited, Peck-Hammond Co. v, Hamilton Independent School Dist. (Civ. App.) 181 S.

W,697.

Art. 1316. Secretary of state to require proof in what case.

Cited, Peck-Hammcnd Co. v. Hamilton Independent School Dist. (Civ. App.) 181 S. W.

697; Whaley v. McDonald (Civ. App.) 194 S. yv. 409.

Art. 1317.. Rights under permit.
Cited, Peck-Hammond Co. v. Hamilton Independent School Dist (Civ. App.) 181 S. W.

697.

Art. 1317a. Right to purchase, hold, sell, mortgage, etc., real and

personal estate; provisos as to alienation.
Right to hold property.-Under articles of incorporation, cement company organized

under laws of West Virginia held authorized to own property and carry out corporate
purposes elsewhere than in EI Paso, Tex., and that amended paragraph of charter au

thorized it to acquire and operate property in California. Southwestern Portland Cement
Co. v. Latta.& Happer (Civ. App.) 193 S. W. 1115.

Art. 1318. [746] No such corporation can maintain any suit, un-

less.
.

Cited, J. R. Watkins Medical Co. v. Johnson (Civ. App.) 162 S'. W. 394.

Necessity of compliance with. statute.-See A. Leschen & Sons Rope Co. v. Moser
(Civ. App.) 159 S. W. 1018; White Sewing Mach. Co. v. Sneed (ClV. App.) 174 S. W. 960;
Philip A. Ryan Lumber Co. v. Ball (Civ. App.) 177 S. W. 226; notes under Art. 1314.

Where plaintiff foreign corporation had failed to file articles of incorporation, it
could not maintain action for price of heating plant ere-cted for defendant school district
because within the prohibition of this article. Peck-Hammond Co, v. Hamilton Inde
pendent SChool Dist. (Civ. App.) 181 S. W. 697.

Rev. St. 1911, art. 1318, providing that no foreign corporation can maintain suit un

less it had filed articles of incorporation to procure permit to do business, had no ap
plication to case of German corporation suing resident of Mexico in courts of Texas on

open account for goods shipped to defendant in Mexico from Berlin. Russek v. Wind,'
Ems & Co. (Civ. App.) 192 S. W. 584.

Pleading and proof as to compliance with statute.-A foreign corporation need not,
in the absence of a plea raistng the question, show a permit to do business in the state,
where the petition does not show that it was engaged in business within the state.
Blackwell-Wielandy Book & Stationery Co. v. Perry (Civ. App.) 174 S. W. 935.

Where a foreign corporation's petition and proof show that it was not doing busi
ness in the state, the burden is on the defendant to prove that plaintiff cannot maintain
the action under this article. Latham Co. v. Louer Bros. (Civ. Apj») 176 S. W. 920.

A foreign corporation, suing for the price of goods sold by it in the state, must not
only allege, but prove, that at the time of the transaction it had a permit to do business in
the state, Rexall Drug Co. v. Butler Bros. (Civ. App.) 185 S. W. 989.

.

In a.ction by foreign corporation, where the petition does not show that corpora
tion is transacting business in the state, it is not necessary that it allege that it has
obtained license to transact business in state. Crews & Williams v. Gullett Gin Co.
(Civ. App .. ) 18fl. S. W. 793.

.

It was. not incumbent on plaintiff foreign corporation to plead and prove that cause
of action did not arise in such manner as not to com.e'within arts. 1314 and 1318, where
record was silent as to whether indebtedness sued on arose out of transaction of business
in Texas, etc. Studebaker Harness Co. v. Gerlach Mercantile Go. (Civ. App.) 192 S. W.
545.'

.

Proper judg'ment is dismissal.-Where a foreign corporation, which has not procured
a license to do business in the state, sues upon a contract made within the state, the
action must be dismissed. A. Leschen & Sons ROPe Co. v: Moser (Civ. App.) i59 S. W.
1018.

Jurisdiction of action.-Where foreign corporation under disability of this article
sued on executed contract to furnish heating plant to school district, and added second
count for. goods sold, in am.ount not within jurisdiction of district court, there could
be no recovery. Peck-Hammond Co, v. Hamilton Independent School Dist. (Civ. App.) 181
S. W. 697.
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TITLE 27

COUNTER CLAIM
Art.
1325.
1326.
1327.
1328.

Counter claim may be pleaded, when.
Requisites of the plea.
Judgment in defendant's favor, when.

Judgment for costs determined, how.

Art.
1329.

1330.

Certain and uncertain damages not
to be .set off against each. other.

Matters incident to plaintiff's de
mand may be set off.

Article 1325. [750] [645] Counter claim may be pleaded, when.
1. In general.-The rule that an equitable demand cannot be pleaded in a court of

law in set-off against a legal demand has been abolished in this state. Reeves' v. White
(Civ. App.) 161 S. W. 43.

.

This article was enacted to avoid a multiplicity of suits and should be liberally con

strued. Id.
In an action on a note by his former partner, 'the defendant might set off a debt

due from the plaintiff. Id.
There is no distinction between law and equity in Texas, and the courts in the same

suit will administer whatever remedy a litigant is entitled to. Georgetown Mercantile
Co. v. First Nat. Bank (Civ. App.) 165 S. W. 73.

Except where a debtor is insolvent, a debt must have matured to' be available as a

set-off. Stockyards Nat. Bank v. Presnall (Bup.) 194 S. W. 384.
3. Set-off of judgments.-Whe're a judgment creditor· levies upon and sells exempt

property, and the debtor recovers a judgment, the creditor cannot, as against such judg
ment, offset his own judgment. James McCord Co. v. Rea (Civ. App.) 178 S. W. 649.

B. Subject-matter of counter claim In g.eneral.-Where the principal stockholder and
manager of a corporation advanced money to it with knowledge of the stockholders and
other directors, he may, upon being held liable for an unpaid amount on his stock, set
off his claim against that of the corporation's creditors; the money advanced having
become part of the corporate assets. Witt v. Nelson (Civ. App.) 169 S. W. 381.

In action by seller of goods against purchaser and carr-ier; purchaser may, goods
having been injured in transit, cross-complain against carrier; seller contending that
title passed to purchaser on delivery to carrier. Robert McLane Co. v. Swernemann &
Schdake (Civ. App.) 189 S. W. 282.

.

In action to recover usury on notes, cross-bill, alleging a conspiracy between plain
tiff and others to destroy defendant's banking business, held sufficient to. show a cause

of action in reconvention. or cross-action, and authorizing admission of evidence. First
Nat. Bank 'v. Herrell (Civ. App.) 190 S. W. 797.

In an action upon a note, where defendants pleaded a cross-action asking cancel
lation of a mortgage to try title, and for a writ of possession, the cross-action being en

tirely foreign to the main action, and the court not having jurisdiction thereof, it was

properly stricken. Dawson v. Duffie (Clv, App.) 191 S. W. 709.
10. Parties to and mutuality of cross-demands In general.-A buyer from an undis

closed agent can rely on set-off of a pre-existing account against the agent as payment.
Hudgins Produce Co. v. J. R. Beggs & Co. (Civ. App.) 185 S. W. 339.

A plea of payment to an undisclosed agent does not authorize proof of set-off against
the agent. Id.

12. Joint and separate claims and lIabillties.-A surviving partner, at common law,
might set off a debt due the partnership against an individual debt owing by him.
Amarillo Nat. Bank v. Harrell (Civ. App.) 159 S. W. 858.

.

The rule that set-offs 'Or counterclaims must be due in the same right and that a

separate debt cannot be set off by a joint debt does not prevent the setting off of a sep
arate individual debt from one of two partners to the other. Reeves v. White' (Civ.
App.) 161 S. W. 43.

Where .pla.intlff was individually indebted to defendant upon a claim not founded
upon a tort or breach of covenant, deferidarrt might set off such debt against his indi
vidual debt to the plaintiff, founded on a note, and it was immaterial that defendant's
demand arose out of former partnership transactions. rd.

In an action against one lessee on a rental note, held, that defendant's counterclaim
for damages from being deprived of option to- purchase and of the leasehold was prop':'
erly dismissed for nonjoinder of the. other lessee. Barlow v. Linss (ClV. App.) 180 S.
W.652.

In a suit on a note a pleading in set-off and reconvention held subject to demurrer
as being for a joint debt or liability against a separate debt. Ray v. Cartwright (Civ,
App.) 180 S. W. 927.

PlaJntiff's action involving a. contract between it and defendant, it cannot urge
against defendant's cross-action for. breach thereof that the damages were suffered by
a partnership, and that the other members are not parties; assignment of the contract
not being shown. Halff Co. v. Waugh (Civ. App.) 183 S. W. 839.

14. Set-offs and counter claims against assigned causes of action.-Where the owner
of a building in course of construction has legal offsets against the claim of the con

tractor, such offset is superior to the. claim of the contractor's assignee, but he has no

claim to the money in his hands beyond the amount of the offset. First Nat. Bank v.

Smith (Civ. App.) 160 S. W. 311.

Art. 1326. [751] [646] Requisites of the plea.
Plea-Requisites and sufflcten cy.s=T'ha.t the set-off and counterclaim pleaded by de

fendant did not distinctly state the nature of the counterclaim and the several items
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thereof as required by arts. 1326 and 1907 cannot be reached by general demurrer, but

must be reached by special exception. Ajax-Orteb Rubber Co. v. Hubbard (Civ. App.)
181 s. W. 568.

Under arts. 1325, 1326, and 1907, a plea of payment to an undisclosed agent does

not authorize proof of set-off against the agent. Hudgins Produce Co. v. J. R. Beggs &

c». (Civ. App.) 185 s. W. 339.

Art. 1327. [752] [647] Judgment over in defendant's favor, when.
See Northcutt v. Hume (Civ. App.) 174 S. W. 974; note under art. 1328.

Cited, Bowles v. Belt (Civ. App.) 159 s. W. 885.

Art. 1328. [753] [648] Judgment for costs, how determined.
Cited, Bowles v. Belt (Civ. App.) 159 S. W. 885.

Ground for reversal.-Under arts. 1327 and 1328, judgment held not to be reversed
for error in denying nominal damages, as such damages would not have entitled plaintiff
to costs. Northcutt v. Hume (Civ.. App.) 174 S. W. 974.

Art. 1329. [754] [649] Certain and uncertain damages not to be
set off against each othere

,

In general.-Under arts. 1325 and 1329 held that, in an action on a note by his former

partner, the defendant might set off a debt due from the plaintiff. Reeves v. White
(ClV. App.) 161 S. W. 43.

Liquidated demand as set off in action on undlqu id ated claim.-In action for wrong
ful attachment of goods, plaintiffs held entitled to plead judgment recovered by defend
ant in the attachment suit and ask that it be credited against plaintiffs' claim. Brady
Neely Grocer Co. v. De Foe (Civ. App.) 169 s. W.. 1135.

Under arts. 1329 and 1330, an action on a note cannot be set off against an action
for unliquidated damages founded on tort and breach of contract. First Nat. Bank of
Gorman v. Mangum (Civ. App.) 176 S. W. 1197.

Unliquidated demand as set off in action for unliquidated damages.-In an action for
the wrongful killing of a horse. the defendant cannot set off damages arising from tres
pass committed by the horse and his keep after former trespass, since' the statute re

lating to set-off does not cover disconnected claims for damages arising in tort. Dees
v. Thompson (Civ. App.) 166 s. W. 56.

In a tenant's action against his landlord for conversion of the proceeds of a check,
held, that defendant could not set off a claim' for damages for a tort arising out of the
loss of a mule furnished plaintiff by defendant. Sanchez v. Blumberg (Civ. App.) 176
s. W. 904.

A husband who obtained money from plaintiff on fraudulent representations cannot
set off, as against an action for that sum, injuries to his wife's property by plaintiff.
King v. Driver (Civ. App.) 183 S. W. 87.

Unliquidated claim as set off In action on cer-taln demand.-A cause of action in
tort in favor of one and against his judgment creditor cannot be set off against the
judgment so long as it is unliquidated. Davidson v. Lee (Civ. App.) 162 s. W. 414.

A cause of action in tort cannot be set off in an action upon contract. J. C. Stewart
Produce Co. v. Hamilton-Turner Grocery Co. (Civ. App.) 163 S. W. 1000.

A counterclaim for commissions for procuring a sale of property was not an "un

liquidate'd demand" so as not to be a proper counterclaim, under this article, though
the parties did not agree upon the amount of commissions to be paid. Shaw v. Faires
(Civ. App.) 165 S. W; 501.

Where plaintiff conveyed land to defendant, September 9, 1911, with covenant of
warranty, and on October 21st following sold him personal property, for which notes
were accepted on which plaintiff subsequently sued, defendant could not set up as a

counterclaim a demand for unliquidated damages because of breach of plaintiff's cove

nant, consisting of the failure to deliver possession of the portion of the land, under
arts. 1329 and 1330. Avent v. Ormand (Civ. App.) 173 S. W. 239.

Under arts. 1329 and 1330, held that, in action for the price of one consignment of
coffee, defendants might counterclaim for plaintiff's breach of a covenant made with
respect to that and other consignments. Maury-Cole Co. v. Lockhart Grocery COo. (Clv,
App.) 173 S. W. 262.

Under this article defendant in a suit on a note could not set off a demand for un

liquidated damages founded on' breach of independent covenant. Ray v. Cartwright
(Civ. App.) 180 s. W. 927.

Art. 1330.. [755] [650} Matters incident to plaintiff's cause of ac

tion may be set off.
In general.-Under this article, in landlord's action for rent and compensation for

the use of farming implements and mules, breach of warranty of horses' which defend
ant bought from landlord in part consideration for the lease held a proper counterclaim.
Gillispie V., Ambrose (Civ. App.) 161 S. W. 937.

.

The transferee of secured lien notes could in trespass to try title against himself
and his transferror, who had conveyed to plaintiff's grantor, have in a cross-action the
lien enforced for the attorney's fee's stipulated for in the notes, and other sums due
thereon. Childs v. Juenger (Civ. App.) 162 s. W. 474.

Where defendant was employed to .sell plaintiff's property, insure it, collect rents,
etc., and in the performance l)f such .contract earned commissions for selling the prop
erty, his claim therefor was a proper counterclaim, in an action by plaintiff for money
collected by defendant as rents, etc., being incident to the same transaction within this
article. Shaw v . Faires (Civ. .A,pp.) 165 S. W. 501.

Defendant, in an action to cancel a deed on the ground of fraud, cannot plead plain
tiff's rraud to defeat � .recovery. Where defendant has paid out money by reason of

'251
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plaintiff's fraud he may plead that fact and have it adjudicated in case a rescission is
decreed. Paschal v. Hudson (Civ. App.) 169 S. W·. 911.

In action for possession of cotton seed allegations of answer by bank held sufficient
to support a counterclaim within this article. Guitar v. First State Bank of Hermleigh
(Civ. App.) 191 s. W. 860.

Liquidated or unliquidated demands.-In an action for the balance of the purchase
price of a business, defendant was entitled to pledd, in reconvention, damages suffered
by the wrongful issuance of certain attachments and a garnishment ·by plaintiff arising
out of the same transaction. McLane v. Haydon (C'iv. App.) 160 S. W. 1146.

An owner damaged by breach or a contract to construct a building may either re
cover such damages in an independent action, or as a set-off or counterclaim in an ac

tion by the contractor. Waco Cement Stone Works v. Smith (Civ. App.) 162 s. W. 1158.
In an action on a note for money advanced to pay the

.

expense of drilling a well
and to. foreclose a lien on a drilling outfit, securing the note, a ciaim by defendant for
damages from plaintiff's refusal for a time to point out where the well was to be
drilled, and ror a certain amount for drilling the well, was a part of the same transac
tion as the note so as to be properly asserted in a cross-action under 'Rev. St. 1911, art.
1330. Ross v. Jackson (Civ. App.) 165 S. W. 513.

Under this article, an action tor wrongful attachment of a stock of goods, a judg
ment recovered by defendant ill the attachment suit for .the purchase price' or . the goods
was a proper set-off. Brady-Neely Grocer Co. v. De Foe (Clv. App.) 169 S. W. 1135.

Where plaintiff conveyed land to defendant, September 9, 1911, with covenant of
warranty, and on October 21st following sold him personal property, for which notes
were accepted on which plaintiff subsequently sued, defendant could not set up as a

counterclaim a demand for unliquidated damages because of breach or plaintiff's cove

nant consisting of the failure to deliver possession of the portlon of the land, under arts.
1329 and 1330. Avent v. Ormand (Civ. App.) 173 S. W. 239.

Under arts. 1329 and 1330, held that; in action for the price of one consignment 01
coffee, defendants might counterclaim for plaintiff's breach of a covenant made with
respect to that and other consignments. Maury-Cole Co. v: Lockha.rt Grocery CD. (Civ.
App.) 173 S. W. 262.

Under arts. 1329 and 1330, an action 'orr a note cannot be set off against an action
for unliquidated damages founded on tort and breach of contract. First Nat. Bank oi
Gorman v. Mangum (C'iv. App.) 176 s. W.. 1197.
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TITLE 28

COUNTIES AND COUNTY SEATS

Chap.
1. Creation of counties,
2. Organization of counties.
3. Corporate rights and powers.

�. I

Chap.
4. County lines.
5. County seats.
6. 'County boundaries.

CHAPTER ONE

CREATION OF COUNTIES

Art.
1335. Line of new county shall not' ap

proach nearer than twelve miles
<to an established county seat.

Art.
1339. New counties to pay.pro rata of in

debtedness.

Article 1335. [760] [655] Line of new county shall not approach
nearer than 12 miles to an established county seat.

Distance, how measured.-Const. art. 9, .§ 1, subd. 2, providing that no new county
shall be created so as to approach nearer than 12 miles to the county seat of the county
from which it may be taken, means that the distance from the new county to the county
seat of the mother county shall be measured in a straight line. Woods v. Ball (Civ.
App.) 166 S. W. 4.

Validity of act creating new county.-Acts 33d Leg. (1st Called Sess.) c. 35, creating
Dunn county out of a portion of Duval county, held unconstitutional, in violation of
Const. art. 9, § 1, subd. 2, providing that no new county shall be created so as to ap
proach 'nearer than 12 miles to the county seat of a county from which it may be, in
whole or in part taken. Woods v. Ball (Civ. App.) 166 S. W. 4.

Art. 1339. [764] New counties to pay pro rata of indebtedness.
Note.-Act Feb. 27, 1917, c. 47, § 2a, fixes liabilities on change of boundaries of Duval

and Jim Hogg counties. Act Feb. 16, 1917. c. 25, creates Hudspeth county out of Ell
Paso county, and adjusts the liabilities of the counties.

CHAPTER TWO

ORGANIZATION OF COUNTIES

Article 1360. [784] [671] Disorganized counties to be attached to
other counties, until, etc.

Special acts.-By Act Jan. 29, 1917, ch. 4, § 3, Act Feb. 12, 1917, ch. 12, § 3, and
Act March 9, 1917, ch. 67, § 4, the unorganized county of Loving is attached to Reeves
county, and the unorganized county of Crane is attached to Ector county..

By Act March 28, 1917, eh. 1171 § 2, the unorganized county of Bailey is attached
to Castro county "for judicial and all other purposes." See art. 30, paragraph 64, ante.

CHAPTER THREE

CORPORATE RIGHTS AND POWERS
Art.
1365. County a body corporate.
1366. Suits against.
1368. Execution shall not issue against

county.
-

Art.
1370. Commissioner to sell real estate of.
1373. Agents to contract for county may

be appointed.

Article 1365. [789] [676] County a body, corporate.
County as corporatlon.-A county is by this article a body corporate and polrtic, and

acts by the commissioners' court, and the acts of the court, made in good faith within
the scope or apparent scope of its authority, are the acts of the county. Comanche
County v. Burks (Civ. App.) 166 S. W: 470.

.
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Liability for torts.-vVhere a county in its corporate capacity commits a wrong in
relation to property in which others are interested, the county is liable. Comanche
County v. Burks (Civ. App.) 166 S. W. 470.

Contracts.-Under this article the commissioners' court may ratify a sale of school
land which it might originally have made. King County v. Martin (Civ. App.) 173 S. W.
960, judgment affirmed on rehearing 173 S. W. 1200.

Art. 1366. [790] [677] Suits against.
Presentation of claim.-This article does not apply to an action to enforce the trust

imposed on a county to hold county school lands and the proceeds on a sale thereof in
trust for the public schools. Comanche County v. Burks (Civ. App.) 166 S. W. 470.

Where the demand sued on was presented to the commissioners' court, but it re
fused to grant the relief, the mere failure of the clerk to enter the proceedings on his
minutes did not prevent an action against the county on the demand, notwithstanding
this article. ld.

This article held not to apply to action brought solely for purpose of binding the
county as to the title to property bought by its contractor and mortgaged to plaintiff.
Dallam County v. S. H. Supply Co. (Civ. App.) 176 S. W. 798.

Under this article claim against county for publishing delinquent tax list could be
allowed by commissioners' court, though presented before maturity, and paid at latter
date so that rejection entitled claimant to sue before maturity. Potter County V'. Boesen
(Civ. App.) 191 S. W. 787.

Limitations.-Despite this article, county treasurer cannot recover commissions ac

cruing for a period more than two years before institution of the suit, for he might sue
within a reasonable time after presentation of claim. Smith v. Wise County (Civ, App.)
187 S. W. 705.

Pleading.-Under this article a petition, showing claim made to commissioners' court
to have been larger than amount due, held to sufficiently show on general demurrer,
that identical claim sued for was presented to commissioners' court for allowance be
fore suit. Dromgoole v. Karnes County (Civ. App.) 189 S. W. 975.

Art. 1368. [792] [679] Execution shall not issue against county.
Finality of judgment.-A judgment directing the payment of the amount by a county

out of any funds of a contractor, without disposing of the issue. as to the existence of .

such funds raised by the pleading, is not final so as to be payable under this article, and
cannot be enforced by mandamus. Culberson County v. Groves Lumber Co. (Civ. App.)
191 S. W. 165.

.

Art. 1370. [794] [681] Commissioners to sell real estate of.
Conveyance by commissioners.-A deed of county land by a county judge was in

valid where it did not appear that he had been appointed by the county court to sell
the land, or that the sale was made at public auction as required by this article. Spencer.
v. Levy (Civ. App.) 173 S. W: 550.

Art. 1373. [797] [684] Agents to contract for county may be ap
pointed.

Ratification of acts of person acting as agent.-,;-A· county, through the only agency

by which it can act, that is, its commissioners' court, may ratify the act of one assum

ing without authority to be its agent, but the sheriff's use of disinfectants purchased
by him without authority, over the protest of the court, was not a ratifj.cation. Germo

Mfg. Co. v. Coleman County (Civ. App.) 184 S. W. 1063.

Sheriff as ag.ent.-The commissioners' court may act through an agent appointed by
them, and. a sheriff not appointed by them to purchase for the county was not their

agent by virtue of his office. Germo Mfg. Co. v. Coleman County (Civ. App.) 184 S.
W. 1063.

CHAPTER FOUR

COUNTY LINES

Article. 1378. [802] Notice to other counties.
Cited, Bivins v. Lanier (Civ. App.) 186 S. W. 779.

CHAPTER FIVE

COUNTY SEATS

Article 1389. [811] Election for removal of, when.
Cited, Woodsy. Ball (Civ. App.) 166 S. W. 4.

Rejection of vote.-Where from practical considerations a voter had changed his
mind as to his vote on the question of change of the county seat, his vote will not be

rejected because of subsequent attempts to coerce him to vote as he did. Aldridge v:

Hamlin (Civ. App.) 184 S. W. 602.
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CHAPTER SIX

COUNTY BOUNDARIES

Article 1400. [822] Boundaries as established, adopted, and acts

creating continued in force.
Validity.-=-A presumption of validity of enactment of Rev. St. 1895, art. 822, adopt

ing county boundaries then recognized and established, arises from its presence therein.
Hale County v. Lubbock County (Civ, App.) 194 S. W. 678.

Application and operation.-This article' is not limited to those counties whose bound
aries have been established in accordance with statute. Hale County v. Lubbock Coun
ty (Civ. App.) 194 S. W. 678.

Confusion in abstract records as to what county certain surveys are in not being
referable to location of a county line did not interfere with operation of this article. Id.

Evidence held to bring a boundary line between counties run and marked by a state
surveyor within this article. Id.

.

New countles.-Hudspeth county is created by Act Feb. 16, 1917, ch. 25, p. 39.
Boundaries defined.-Between Willacy and Kleberg counties. Act Jan. 30, 1917,

c. 7, p. 8.
Act Feb. 27, 1917, c. 47, p. 81, amends the former law defining the boundaries of

'Duval and Jim Hogg counties.
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TITLE 29

COUNTY FINANCES

Chap.
1. General provisions.

Chap.
2. County auditor.

CHAPTER ONE

GENERAL PROVISIONS

Art.
1401. Duty of commissioners' court to pro

cure ledger, etc.
1402. Duty of county clerk to .):{eep ac

counts.
1409. How the collector may discharge his

indebtedness.
1416. County clerk shall make two reports'

of licenses issued at end of each.
month.

1421. Clerks and justices of the peace shall
report fines, judgments and jury
,fees, monthly.

Art.
1423. Fines imposed and judgments ren

dered by justices shall be charged
against them, etc.

1433. Claims shall be classified.
1438. Classification of county funds.
1440: Said. court may transfer one class of

funds to another, except, etc.
1453. District· judge shall appoint com

mittee to examine into finances of
county.

1459. Warrants issued against county by
judge .or court shall be attested
by clerk, etc.

Article 1401. [823] [934] Duty of commissioners' court to pro..

.
cure ledger, etc.

Cited, Palacios v. Corbett (Civ. App.) 172 S. W. 777.

Art. 1402. [824] [935] Duty of county clerk to keep accounts.
Public inspection.-T'he common-law right of a citizen to inspect, county records to

discover a misapplication of funds held not affected by this article or arts. 1160, 6030,
6041, 6042. Where county. officers appeared to be in arrears for several years, an audit
by the county commissioners of one year is no ground for denying a citizen the right
to examine the books for preceding years. Where plaintiffs expected an inspection of
county records would disclose that their assessments were too high, they had a per
sonal interest entitling them to examine the records. Palacios ·V. Corbett (Civ. App.)
172 S. W. 777.

Art. 1409. [828] [939] How the collector may discharge his indebt
edness.

Liability for assessor's fees.-Where a tax collector had funds in his hands sufficient
to meet an order of the state comptroller for the assessor's fees, but the' order was not
presented to him before the fees became delinquent, he is not liable to the county for
the fee claimed by the assessor for the collection of such delinquent fees. Dallas County
v. Bolton (Civ. App.) 158 S. W. 1152.

Art. 1416. [835] [946] County clerk shall make two reports of li
censes issued at end of each month ..

Cited, Roberts v. Munroe (Civ. App.) 193 S. W. 734.

Art. 1421. [840] [951] Clerks, etc., shall report fines, judgments
and jury fees monthly.

,

Cited, Jarvis v. Taylor County (Clv. App.) 163 S. W. 334.

Art, 1423. [842] [953] Fines imposed and judgments rendered by
justices shall be' charged against them, etc.

Cited, Jarvis v. Taylor County (Civ. App.) 163 ,So W. 334.

Art. 1433. [852] [962] Claims shall be classified.
Payment according to classification.-See Broussard V. Wilson (81)". App.) 183 S.

W. 814.
� ,

In view of arts. 1433 and 1438, Const. art. 11, § 5, does not apply to a fee due a pub
lisher by a county for publishing the county delinquent tax lists. Boesen v. Potter
County (Civ. App.) 173' S. W. 462.

Art. 1438. [857] [967] Classification of county funds.
Cited, Jarvis v. Taylor County (Civ. App.) 163 S. W. 334; Broussard v, Wilson (Civ.

App.) 183 S. W. 814.

Application.-In view of arts. 1433 and 1438, Const. art. 11, § 5, does not apply to
a fee due. a publisher by a county for publishing the county delinquent tax lists. Boesen
v. Potter County (ClV. App.) 173 S. W. 462.
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Art. 1440. [859] [969] Said court may transfer one class of funds
to another, except, etc.

Transfer of funds.-This article permits transfer so long as the augmented fund is

not thereby rendered in excess of the maximum expenditure and levy for the various
county purposes under Const. art. 8, § 9. WilliaJms v. Carroll (Civ. App.) 182 S. W. 29.

In view of Const. art. 8, § 9, setting the limits of levies for various county purposes,
this article does not authorize the commissioners' court to transfer into the road and
bridge fund such amounts as to make possible an expenditure for roads and bridges in
excess of the constitutional limit. Id.

This article authorizes transfer of the general fund, jury fund, contingent fund, and

depositary fund, to the road fund. Broussard v. Wilson (Civ. App.) 183 S. W. 814.

Art. 1453. [870] [980] District judge shall appoint committee to

examine into the finances of 'county-.

Cited, Palacios v. Corbett (Civ, App.) 172 S. W. 777.

Art. 1459. [876] [986] Warrants issued against county by judge
or court shall be attested by clerk, etc.

Cited, Myers v. Colquitt (Civ. App.) 173 S. W. 993.

Llabtllty of indorser of void warrant.-Where a holder of a void county warrant in
dorsed it and received the amount thereof from a bank, he must refund the amount to

the bank, and cannot escape lia.bility on the theory that he sold the warrant to the bank.
Toole v. First Nat. Bank of Hemphill (Civ. App.) 168 S. W. 423..

Rig.hts of asstpnee of void county warrant.-Assignment of a county warrant given
for payment of lots, invalid under Const. art. 11, § 7, gives the assignee no right of the
assignor to have title to the lots divested out of the county. Rogers Nat. Bank v. Marion
County (Civ. App.) 181 S: W. 884.

L.iability of person receiving county money under invalid order.-A sheriff who re

ceived county moneys under orders of the commissioners' court upon claims which under
no circumstances he could lawfully collect from the county was liable to refund such
moneys on an implied contract as for money unlawfully had and received. Jeff Davis
County v. Davis (Civ. App.) 192 S. W. 291.

CHAPTER TWO

COUNTY AUDITOR
Art.

1. APPOINTMENT, QUALIFICA-
TIONS, BOND

1460. County auditor appointed in what
counties; title; term; salary.

1460a. Auditors for other counties where
public necessity therefor exists;
discontinuance of office.

1461. Appointment to be made. by judges
of district court; majority vote;
in case of failure to elect governor
to call in another district judge;
record of action.

1462. Qualificati�ms.

2. ASSISTANT AND CLERICAL
HELP

1464. May appoint assistant, with consent
of county judge.

1465. May appoint clerical help, with con
sent of county judge.

4. DUTIES AND POWERS OF- AU
DITOR

1467. General duties of auditor.
1467a. School ledger; school bond ledger;

interest and sinking fund account.
1468. Access to and right to examine ac

counts, etc., of commissioners'
court and trustees of common

school districts.
1473. Law, see to enforcement of.

Art.
1476. Forms for collection, mode of keep

ing, 'etc., accounts; time for re

ports, shall prescribe.
1477. Regulations for collecting, account

ing, etc., may .adopt and enforce.
1478. Deposits. in treasury to be made,

how.
.

1480. Bids for supplies, etc.
1481. Claims, etc., to be filed in what time;

not to be paid until, etc.
1484. Restrictions and requirements in au

dit and approval of claims, requisi
tion, etc., bids for supplies, etc.

1492. Estimate, shall prepare for commis
sioners; who shall prepare budget.

1494a. Control of finances in counties ex-

. pending funds for improvements.
1494b. Purchase of supplies and materials

without submission to competition;
requisition.

1494c. Audit of bills for supplies, etc.;
warrants.

1494d. Forms; expense. of printing; ac

counts; countersigning warrants
for investments.

1494e. Checking reports; reports to commis
sioners court; keeping books; re

ceipts; inspection of books.
1494f. Compensation of auditoJ".
1494g. Assistants and stenogr!phers; pay;

oath.
1494:h. Repeal.
1494i. Emergency.

1. ApPOINTMENT� QUALIFICATIONS, BOND

Article 1460. County auditor appointed in what counties; title;
term; salary.-;-In any county of this State having a population of forty
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Art. 1460 COUNTY FINANCES (Title 29

thousand inhabitants or over, according to the last United States census,
or having a tax valuation of fifteen million dollars, or over,· according to
the last approved tax rolls, there shall be appointed an auditor of ac

counts and finances, the title of said ofticer to be county auditor, who
shall hold his office for two years and until his successor is- appointed
and qualified; and who shall receive, as compensation for his services, the
sum of one hundred ($100.00) dollars, for each million dollars, or major
portion thereof, of the assessed tax valuation, the annual salary ito be
computed from the last

-

approved tax roll preceding his appointment,
said annual salary shall not exceed twenty-four hundred ($2400.00) dol
lars, to be paid monthly out of the general fund of the county upon an

order of the commissioners' court. [Acts 19.05, p. 381; Acts 1907, p.
315; Act March 3.0, 1915, ch. 131, § 1; Act March 29, 1917, ch. 134, § 1.]

Expl anatory.-The act amends art. 1460,' ch. 2, title 29, Rev.. Civ. St. 1911, and
amended by the 34th Legislature, page. 203. Took effect 90 days

: after March 21, 1917;
date of adjournment.

Crted.. Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.
App.) 185 S. W. 589.

Art. 1460a. Auditors for' other counties where public necessity
therefor exists; discontinuance of office.-When the commissioners'
court of a county,not mentioned and enumerated in Article 1460; shall
determine that an auditor is a public necessity in the dispatch of the
county business and shall enter an order upon the minutes of said court,
fully setting out the reasons and necessity of an auditor, and shall cause

said order to be certified to the judge, or judges, of the district court, or

courts, having jurisdiction in the county, said judge or judges, shall, if
such reason of the commissioners' court, be considered good and suffi
cient, appoint a county auditor, as provided in Article 1461, who shall
qualify and perform all the duties required of county auditors by the
laws of this State; provided said judge or judges, shall have the power
to discontinue the office of county auditor at any time after the expira
tion, of one year; when it is clearly shown that such auditor is not a

public necessity and his. services are not commensurate with his salary
received. [Id., § 2.] ,

Explanatory.-Ch. 2, tit. 29, Rev. Civ. St. 1911, is amended by adding art. 1460a to
read as above.

Art. 1461. Appointment to be made by judges of district COurt; ma

jority vote; in case of failure to' elect governor to call in another district
judge; record of action.-The judge or judges of the district court or

courts, having jurisdiction in the county, shall appoint the auditor pro
vided for in this Act, at a special meeting held for that purpose, a majori
ty ruling; provided, that in the event there .is more than one district
judge, and such judges fail to agree upon the selection of 'some person
as auditor, or a majority of said judges fail to agree, then either of said
judges shall certify such fact to the Governor of the State, who shall
thereupon designate and appoint some other district judge of the State

.

to act arid vote with the aforesaid judges in the selection of such auditor.
The action shall then be recorded in the minutes of the district court of
the county and the clerk thereof shall certify the same to the commis
sioners' court, which shall cause the same to be recorded in its minutes,
together with an order directing the payments of the auditor's salary.
[Acts 19.05, p. 381, § 2;

.

Act March 22, 1915, ch. 120, § 1;· Act March 29,
1917, ch. 134, § 3.]

EXPlanat�ry.-The act amends art. 1461, ch, 2, tit. 29, Rev. Civ. St. of 1911, and
amended by the 34th Legislature, page 182.

Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ,
App.) 185 s. W. 589.

Art. 1462. Qualifications.-The auditor to be appointed shall be a

citizen of the county of at least two years residence, and must be a man

of unquestionable good moral character and 'intelligence, thoroughly
competent in public business details; he must be a competentaccount
ant, who has had at least two years experience in auditing and account-
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Chap. 2) COUNTY FINANCES Art. 1478

ing. The judges empowered with 'this appointment must carefully in
vestigate and consider the qualifications of said person, before appoint
ment; provided, that in the event no citizen of the county can be pro
cured, who is qualified under the provisions of this Article, the said judge
or judges may appoint a qualified citizen from another county of this
State. [Acts 1905, p. 381, sec. 3; Act March 29, 1917, ch. 134, § 4.]

Explanatory.-The act amends art. 1462, ch, 2, tit. 29, Rev. Civ. St. of 1911.

2� ASSISTANT AND CLERICAL HELP

Art. 1464. May appoint assistant, with consent of county judge.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County' (Civ.

App.� 185 S. W. 589.

Art. 1465. May appoint clerical help, with consent of county judge.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.

App.) 185 s. W. 589.

4. DUTIES AND POWERS 01" AUDITOR

Art. 1467. General duties of auditor.
Supervision over school funds.-Under this article a county auditor has no supervision

over the funds of a common school district of the county. Houston Nat. Exchange Bank
v. School Dist. No. 25, Harris County (Civ. App.) 185 S. W. 589.

Art. 1467a. School ledger'; school bond ledger; interest and sink
ing fund account.-It shall be the duty of the auditor to install in his of

,

fice, a school ledger and keep in this ledger an accurate account of all
funds received and all funds disbursed by the common school districts of

.

his county. He shall also install in his office, a bond register showing all
the school bonds issued by the common schools of his county, the rate of
interest they bear, the date they were issued, the date they are to be paid,
and he shall also keep an interest and sinking fund account of' school bonds
of each common school district of his county. [Act March 29, 1917, ch.
134, § 5.]

Explanatory.-The act amends ch. 2, tit. 29, Rev. Civ. St. of 1911, by adding art.
1467a.

'

Art. 1468. 'Access to and right to examine accounts, etc., of commis
sioners' court and trustees of common school districts.-He shall have
continual access to and shall examine all the books, accounts, reports, vouch
ers and other records of any of the officers, the orders of the commissioners'
court, relating to finances of the county and also to examine all vouchers
given by the trustee of all common school districts of the county and to

inquire into the correctness of same. [Acts 1905, p. 381, sec. 6; Act
March 29, 1917, ch. 134, § 6.]

Explanatory.-Sec. 6 provides that art. 1468 "be added" to ch. 2, tit. 29, Rev. Civ.
St. of 1911, to read as above. The title purports "to amend" said article. Took effect 90
days after March 21, 1917, date of adjournment.

Cited, Houston Nat. Erxchange Bank v. School Dist. No. 25, Harris County (Civ.
,App.) 185 S. W. 589.

l\rt. 1473. Law, see to enforcement of.
Cited, Houston Nat. Exchange Bank v. School Diat, No. 25, Harris County (Civ.

App.) 185 S. W. 589.

Art. 1476. Forms for collection, mode of keeping, etc., accounts;
time for reports, shall prescribe.

Cited, Houston Nat. Exchange Bank v. School Dist. No.' 25, Harris County (Civ.
App.) 185 S. W. 589.

Art. 1477. Regulation for collecting, accounting, etc., may adopt
and enforce.

Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.,
App.) 185 S. W. 589.

Art. 1478. Deposits in treasury to be made how.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.

App.) 185 S. W. 589.
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Art. 1480 COUNTY FINANCES (Title 29

Art. 1480. Bids for supplies, etc.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.

App.) 185 S. W. 589.

Art. 1481. Claims, etc., to be filed in what time; not to be paid un

til, etc.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.

App.) 185 S. W. 589.

Art. 1484. Restrictions and requirements in audit and approval of
claims, requisition, etc., bids for supplies, etc.

Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.
App.) 185 S. W. 589.

Art. 1492. Estimate, shall prepare for commissioners; who shall
prepare budget.

.

Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.
App.) 185 S. W. 589.

Art. 1494a. Control of finances in counties expending funds for im

provements.-That in all counties having a County Auditor, and con

taining a population of 110,000 or more, as shown by the United States
census of 1910, on which the office of County Auditor may hereafter be
created, in which there now exists, or in which there may be hereafter
created any improvement, navigation, drainage, road or irrigation dis-,
trict, or any other character of district having for its purpose the ex

penditure of public funds for improvement purposes, whether derived'
from the issuance of bonds or through any character of special assess

ment, the County Auditor shall exercise such control over the finances of
said districts as is hereinafter provided; provided, that this Act shall in
clude any and all districts now in existence or that may hereafter be le
gally created, whether specifically named herein or not, providing that
said district or districts shall have the purpose or object of expending
district funds for improvements of any kind. [Act Feb. 16, 1915, ch. 11,
§ 1.] .

Explanatory.-The title of this act recites that its purpose is to amend chapter 2 of
title 29 of the. Revised Statutes of 1911, by adding thereto articles 1494a, 1494b, 1494c,
1494d, 1494e, 1494f, 1494g, 1494h, and 1494i. The legislature in formulating the act, how
ever, did not number the sections of the act as indicated, but designated by numbers
from 1 to 9, inclusive.

Art. 1494b. Purchase of supplies and materials without submission
to competition; requisition.-All purchases for supplies and materials,
and all contracts for labor on behalf of any of such districts shall be
made in accordance with the law governing such districts, provided, that
the commissioners or other governing body shall be anthorized, without
the taking of bids in cases of emergency to make purchases or contracts
not to exceed the sum of fifty dollars, upon requisition signed by at least
two members of the governing body of such district. A requisition shall
be issued therefor, executed in triplicate, one copy to be delivered to the
person or corporation from whom the purchase is made, one to be deliv
ered to the County Auditor, and one to remain on file with the governing,
body of such district before any. purchase shall be made. [Id., § 2 . .]

,Art. 1494c. Audit of bills for supplies, etc.; warrants.-All bills for

supplies, materials, labor, work or anything necessary to the carrying out
of the purposes of any such district shall be contracted in accordance
with the law creating and governing such district that may now be in
existence or that may be hereafter enacted, except as may be otherwise
provided herein. It shall be the duty of the proper officers of said .dis
tricts to file all bills with the County Auditor before payment, and it
shall be his duty to audit arid approve the same, provided said bills have
been contracted in accordance with law and are found by him to be cor

rect, and no bill shall be paid until the same has been audited and ap
proved by the County Auditor as provided by this section. All warrants
in payment of bills of any such districts shall be drawn and signed in
accordance with the 'law governing the issuance of warrants of such dis-
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Chap. 2) COUNTY FINANCES Art. 1494h

tricts, and shall be countersigned by the County Auditor, and no treas

urer or other depository of any of SUCll districts shall payout any money
except upon warrants so duly countersigned. [Id., § 3.]

Art. 1494d. Forms; expense of printing; accounts; countersigning
warrants for investments.-It shall be the duty of the County Auditor
from time to time to prescribe and prepare all necessary forms for the
use of any of such districts in the payment of bills, collection and dis
bursement of money, keeping of accounts, and the making of reports;
the expense of necessary printing and stationery used therefor shall be

paid by the district. He shall keep an accurate account of all balances
on hand in the various funds of said districts, and he shall countersign
warrants for the investment of any of the funds of said district only
when invested in the manner authorized by law. [Id., § 4.]

Art. 1494e. Checking reports; reports to Commissioners Court;
keeping books; receipts; inspection of books.-It shall be the duty of
the County Auditor to check all reports required by law to be filed by
any district officer, and within thirty days after the filing thereof to make
a detailed report to the Commissioners Court showing his finding there
on and the condition of such district a.s shown by said report, and as

shown by the records of his office. He shall keep a general set of books,
showing all receipts and expenditures of the funds of such districts. It
shall not be lawful for the treasurer or other depository to receive money
for said district without executing proper receipts upon forms to be pro
vided by the County Auditor. All books, accounts, records, bills and
warrants in the possession of any officer of any such district, or in the
possession of any other person legally charged with their custody, shall
at all times be subject to the inspection of the County Auditor. [Id.,
§ 5.]
"

Art. 1494f. Compensation of Auditor.-The County Auditor shall
receive for his services in auditing the affairs of such navigation, drain
age, road, improvement or other districts, such compensation as the
Commissioners Court may prescribe, which shall be paid by the county
out of the general fund and repaid to the county by such districts by
warrants drawn upon the proper funds of such district; provided, that in
counties having a population of one hundred ten thousand or more, as

shown by the United States census of 1910, in which there may now ex

ist, or in which there may be hereafter created as many as five such dis
tricts, the compensation allowed the County Auditor for his services on

behalf of such districts shall be not less than the sum of twelve hundred
dollars per annum, to be prorated among the districts in such proportion
as the commissioners court may determine. [Id., § 6.]

Art. 1494g. Assistants and stenographer; pay; oath.-In all coun

ties having a population of 110,000 or more, as shown by the last United
States census, or which may hereafter have a population of 110,000 or

more, .as shown by the last preceding United States census, the County
Auditor may appoint two assistants. He may also appoint a stenogra
pher. The rate of pay for said assistants and stenographers shall be the
same as fixed by general law for the payment of deputies or assistants to
other officers. In addition to the assistants provided for in this section,
the County Auditor may appoint, by and with the consent of the County
Judge or of the Commissioners Court, such additional assistants as may
be necessary to the proper conduct of his office. All of said assistants
shall take the usual oath of office, and shall be paid out of the general
fund of the county upon the order of the Commissioners Court. [Id.,
§ 7.]

.

Art. 1494h. Repeal.-Any and all laws and parts of laws in conflict
WIth any of the provisions of this Act shall be and the same are hereby
repealed. [Id., § 8.]
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Art. 1494i. Emergency.-The fact that the present laws are weak
and inadequate with respect to the manner of making and checking pur
chases in such 'districts ; that bills, accounts and reports are not required
to be audited, and this bill seeks to extend to all of said districts the ben
efit of the auditor's law as applied to counties creates an emergency and
imperative public necessity that the constitutional rule re-quiring bills
to be read on three several days be suspended, and that this Act take
effect from and after its passage, and it is so enacted. [Id., § 9.]
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TITLE 29A

COUNTY HOSPITAL

Art. Art.
1498l. Hospital in connection with poor 1498m. More than one hospital.

house.

Article 1498l. Hospital in connection with poor house.
Appointment of officers.-This article held not to require appointment by county com

missioners of a board to take charge of a building constructed for, but never used as, a

hospital, and abandoned as unfit therefor, or the appointment of managers to take charge
of pesthouses used only occasionally to treat cases of smallpox. A hospital operated by
a city and county jointly under article 1498n is not a county hospital, within this article
as to appointment of a manager therefor. Glasscock v. Wella (Civ. App.) 171 S. W. 782.

Art. 1498m. More than one hospital.
City and county hospital.-A hospital operated by a city and county jointly under this

article is not a county hospital, within article 1498l, requiring the appointment of a man

ager therefor. Glasscock v. Wells (Civ. App.) 171 S. W. 782.
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TITLE 2gB

COUNTY PARKS

Art.
149814. Tax levy for parks; election.
149814a. Number of parks; location.
1498%b. Control of parks; tax for mainte

nance.

Art.
1498%c. Area of parks.
1498%d. Improvement of parks.
1498%e. Regulations as to use of parks.

Article 1498%. Tax levy for parks; election.-That the commis
sioners court of any county in this State is hereby authorized to levy and
collect a tax not. to exceed five (5) cents on each $100 of assessed valua
tion of the county for the purchase and improvement of lands for use as

county parks; provided, that no such tax shall be levied and collected
until the proposition is submitted to and ratified by the property tax

paying voters of the county at a general election or a special election
called for other purposes, provided, a two-thirds majority of the property
taxpaying voters of such county, at an election held for that purpose,
shall determine in favor of said tax. [Act March 15, 1915, ch. 53, § 1.]

This act took effect 90 days after adjournment of legislature on March 20, 1915.

Art. 1498%a. Number of parks; Iocation.-The county parks pro
vided for in this Act shall not exceed four in number in anyone county ;
and it is further provided that where the commissioners court of any
county desires to establish two or more of such county parks it shall be
their duty to locate such parks in widely separated portions of the coun

ty so as to place them as near as practicable within the convenient reach
of all the citizens of. the county. [Id., § 2.]

Art. 1498%b. Control of parks; tax for maintenance.-Said com

missioners court shall have full power and control over any and all coun

ty parks as provided for in this Act, and they shall have the right to levy
and collect an annual tax sufficient in their judgment to properly main
tain such parks. [Id., § 3.]

Art. 1498%c. Area of parks.-County parks, as contemplated by the
provisions of this Act, shall consist of not more than one hundred acres.

[Id.,§4.]
.

Art. 1498%d. Improvement of parks.-The improvement of lands
for use as county parks, as provided for in Section 1 of this Act [Art.
14981;4] authorizes the commissioners court to build and construct pa
vilions and such other buildings as they may deem necessary to layout
and open driveways and walks, to pave the same or any part thereof, in
such manner and of such material as said commissioners court may
deem advisable; to set out trees and shrubbery, construct ditches or

lakes, and to make such other improvements as they may deem proper
and necessary. [Id., § 5.]

Art. 1498%e. Regulations as to use of parks.-County parks estab
lished under the provisions of this Act shall remain open for the free use

of the public under such reasonable rules and regulations as the commis
sioners court may prescribe. But no person, firm or association of per
sons shall have the right to offer for sale or barter, exhibit anything or

conduct any place of amusement where a fee is charged within said parks
without first obtaining the consent of the commissioners court or its
duly authorized agent or agents, paying for such privilege .or concession
such sum as may be agreed upon by the person, firm or association of
persons and the commissioners court or its duly authorized agent or

agents; and provided further, that all revenue derived from the sale of
such tights, privileges or concessions shall go into a fund for the main
tenance of said parks. [Id., § �.]
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TITLE 29C

COUNTY LIBRARIES

Art.
1498%. Commissioners court may establish

free libraries; joint libraries.

i498%a. Election for establishment of \ U
.

brarv; ballot; frequency of elec
tions.

1498%b. Location at county seat; service
to all parts of county.

1498%c. Apporntmerrt of librarian; qualifi
cations.

1498%d. Board of library examiners; terms
of members; compensation; ex

penses; meetings; .examination
of librarians.

1498%e. Salaries of librarians and as

sistants.
1498%f. Reports by librarians.
1498%g. SuperVision; rules and regula

tions.

1498%h. Supervision by state librarian;
visitation. -

1498%i. Oath and bond of librarian; du
ties; expenses.

Art.
1498%j. Levy of tax.
1498%k. Donations; title to property.
1498%Z. Collection of taxes; library fund;

claims.
1498%m. White persons to have use of li

brary; separate branches for ne

groes.
1498%n. Farmers' county libraries to con

tinue ; merger.
1498%0. Cities or towns may receive bene

fits of county library; discon
tinuance of connection.

1498%p. Counties may contract with cities
or towns maintaining libraries.

1498%q. Contracts between counties; tax;
termination of contract.

1498%r. Contract for service of established
library; election; termination.

1498*s. Joint county libraries.
1498%t. Discontinuance of liqrary; elec

tion.
1498%u. Partial invalidity.

Article 1498%. Commissioners' Court may establish free libraries;
joint libraries.-The county commissioners' court of the several counties
.shall have power and authority to establish, maintain, and operate with
in their respective counties county free libraries, in the manner and with
the functions prescribed in this Act. The said commissioners' court
shall also have the power and authority to establish in co-operation with
another county or counties, a joint free county library for the benefit of
the co-operating counties. [Act March 23, 1915, ch. 117, § 1; Act March
5, 1917, ch. 57, § 2.]I

Explanatory.-The act amends chapter 117 of laws of Reg. Sess., 34th Leg. Took ef
fect 90 days after March 21, 1917, date of adjournment.

Art. 1498%a. Election for establishment of library; ballot; fre
quency of elections.-The commissioners' court of any county may es

tablish county free libraries for that part of such county lying outside of
incorporated cities and towns already maintaining free public libraries,
and for such additional parts of such counties as may elect to become a

part of or to participate in such county free library system, as hereafter
provided in this Act. On their own initiative, or when petitioned to do
so by one hundred or more voters of that part of the county to be affect
eo by this Act, the commissioners' court shall order an election to Be
held in said portion of the county to determine whether or not it is the
will of 'a majority of the voters of such portion of the county to establish
a county free library: This election must be held not earlier than fifteen
nor later than sixty days from date or the order, and such election shall
b.e governed by the regulations and laws governing local option elec
tions. The ballot shall have printed upon them, "For a county free li
brary" and "Against a county free library," as the court may order. Re
turns of said election shall be made at the first 'session of the commis
sioners' court following the election. If a majority of the votes cast are
for a county free library or against a county free library, an order shan
be made upon the minutes of said court declaring the result, and this or-
der shall be' prima facie evidence of the legality of all proceedings prior
thereto, If a majority of the votes cast in this election favor the estab
lishmenr .of a county �ree library, th� commissioners' co?rt shall proceed
to estab lish and. provide for the maintenance of such hbrary according
to the further provisions of this Act. No other election shall be held on
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this subject until the lapse of two years. [Act March23, 1915, ch. 117,
§ 2; Act March 5, 1917, ch, 57, § 3.]

Art. 1498%b. Location at county seat; service to all parts of coun

ty.-The county library shall be located at the county seat, in the court

house, unless more suitable quarters are available. The librarian shall
endeavor to give an equal and complete service to all parts of the county
through branch libraries and deposit stations in schools and other loca
tions where suitable quarters may be obtained, thus distributing books
and other printed matter as quickly as circumstances will permit. [Act
March 23, 1915, ch. 117, § 2; Act March 5, 1917, ch. 57, § 4.]

Art. 1498%c. Appointment of librarian; qualifications.e+Upcn the
establishment of a county free library the commissioners' court shall ap
point a county librarian who shall hold office for the term of two years
subject to prior removal for cause after a hearing by said court. No per-:
son shall be eligible to the office of county librarian unless prior to his
appointment he has received from the State Board of Library Examiners,
a certificate of 'qualification for the office. lAct March 23, 1915, ch. Ill,
§§ 3, 10; Act March 5, 1917, ch. 57, § 5.]

Art. 1498%d. Board of library examiners; terms of members; com

pensation; expenses; meetings; examination of librarians.-A commis
sioner is hereby created to be known as the State board of library exam

iners,' consisting of the State librarians, who shall be ex-officio chairman
of the board, the librarian of the State University, and three other well
trained librarians of the State, who shall at first be selected by the State
librarian and the librarians of the State University. The term of each
shall be for six years, one retiring every two years. His successor shall
be chosen by the remaining members of the board in' executive session.
The members of said board shall receive no compensation for their serv

ices except actual necessary traveling expenses paid out of the State li
brary fund. Said board shall arrange for an annual meeting and for
such other meetings as may be necessary in the pursuance of its duties.
Said board shall pass upon the qualifications of all persons desiring to

become county librarians in the State of Texas and may in writing adopt
rules and regulations not inconsistent with the law for its government
and for the carrying out of the purpose of this Act. [Act Match 23,
1.915, ch. 117, §§ 3, 13; Act March 5, 1917, ch. 57, § 6.]

Art. 1498lJze. Salaries of librarians and assistants.-The county
commissioners' court shall fix the salary of the librarian and assistants at
the same time they fix the salary of the other appointive county officers.
[Act March 23, 1915, eh. 117, § 5; Act March 5, 1917, ch. 57, § 7.]

Art. 1498%f. Reports by librarians.-The librarian of all county li
braries shall on or before the first day of October in each year report to
the commissioners' court and to the State librarian the operation of the
county library during the year ending August 31 preceding. Such report
shall be made out on blank furnished by the State library and shall con

tain a statement of the condition of the library, its operation during the
year, and such financial and book statistics as are kept in well regulated
libraries. [Act March 23, 1915, ch. 117, § 14; Act March 5, 1917, ch. 57,
§ 8.]

Art. 1498%g. Supervision; rules and regul�tions.-The county li
brary shall be under the general supervision of the commissioner's' court.
The county librarian shall have the power to make rules and regulations
for the county free library, to establish branches and stations through
lout the county to determine the number and kind of employees of such
library, and with the approval of the commissioners' court, to appoint
.and dismiss such employees. [Act March 23, 1915, ch. 117, § 11; Act
March 5, 1917, ch. 57, § 9.]

,

266



Title 29C) COUNTY LIBRARIES Art .. 1498?;2:m

Art. 1�98%h. Supervision by State Librarian; visitation.e=The
county free libraries of the State shall also be under the general supervi
sion of the State librarian, who shall from time to time either personally
or by one of his assistants, visit the county free libraries and inquire
into their conditions, advising with the librarians and commissioners'

court, and rendering such assistance in all matters as the State library
may be able to give. [Id., § 10.]

Art. 1498%i. Oath and bond of librarian; duties; expenses.-The

county librarians' shall, prior to entering upon the duties of his office,
file with the county clerk the usual oath of office and a bond conditioned

upon the faith performance of his duties with sufficient sureties approved
by a judge of the county court of which the librarian is to be the librarian
in such sum as may be determined upon by the commissioners' court.

The county librarian shall, subject to the general rules adopted by the
commissioners' court, build up and manage according to accepted rules
of library management a library for the people of the county and shall
determine what books and other library equipments shall be purchased.
The county librarian and assistants shall be allowed actual and neces

sary traveling expenses incurred in the business of the library. [Id., §
11.]

Art. 1498%j. Levy' of tax.-After a county free library has been es

tablished, the commissioners' court shall annually levy in the same man

ner and at the same time, as all other taxes are levied, a tax not to exceed
five cents on the one hundred dollars valuation on all property in such

county outside of all incorporated cities and towns already supporting a

free public library, and upon all property within all incorporated cities
and towns already supporting a free public library which have elected
to become a part of such county free library systems provided in this
Act for the purpose of maintaining county free libraries and purchasing
property therefor. [Act Mar,ch 23, 1915, ch. 117, § 15; Act March 5, 1917,.
ch. 57, § 12.]

Art. 1498%k. Donations j title to property.v-The commissioners'
court is authorized and empowered to receive on behalf of the county
any gift, bequest or devise for the county free library or for any branch
of subdivision thereof. The title to all property belonging to the county
free library shall be vested in the county" but where gifts or bequests
shall be made for the benefit of any branch or branches of the county
free library, such gifts or bequests shall be administered as designated
by the donor. [Id., § 13.]

Art. 1498%l. Collection of taxes; library fund; c1aims.-All laws
applicable to the collection of county taxes shall apply to the collection
of the taxes herein provided. I All funds of the county free library, wheth
er derived from taxation or otherwise, shall be in the custody of the
county treasurer or other official who may discharge the duties common

ly deJegated to the county treasurer. They shall constitute a separate
fund to be known as the "county free library fund" and shall not be used
for any other purpose except those of a county free library. Each claim
against the' county free library fund shall be authorized and approved by
the county librarian, or in his absence from the county, by his assistant.
I t shall then be acted upon in the same manner .as are all other claims
against the county. [Id., § 14.]

Art. 1498%m. White persons to have use of library; separate
branches for negroes.-Any white person of such county may use the'
county free library under the rules and regulations prescribed by the·
county commissioners' court and may be entitled ao all the privileges
thereof; provided, said court shall make proper provisions for the ne

groes of said county to be served through a separate branch or branches.
of the county free library which shall be administered by custodians

I
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the negro race under the supervision of the county librarian. [Act
March 23, 1915, ch. 117, § 9; Act March 5, 1917, ch. 57, § 15.]

Art. 1498%n. Farmers' county libraries to continue; merger.-;-In
any county where a farmers' county library has been established as pro
vided in Chapter 122 of the Acts of the Regular Session of the Thirty
third Legislature, the same shall continue to operate as a farmers' coun

ty library unless by vote of the electors of said county it is decided to
establish a county free library, in which case the former shall merge
with and become part of the latter. [Act March 23, 1915, ch. 117, § 16;
Act March 5, 1917, ch. 57, § 16.]

See Vernon's Sayles' Civ. St. 1914, arts. 14x..'C-14z, for provisions relating to farmers'
county libraries. .

Art. 1498%0. Cities or towns may receive benefits of county libra
ry; discontinuance of connection.-After the establishment of a county
free library as provided in this Act, the board of commissioners, common

councilor other legislative body of any incorporated city ox town in the
county maintaining a free public library, may notify the commissioners'
court that such a city or town desires to become a part of the county
free library system and thereafter such city or town shall be a part
thereof and its inhabitants shall be entitled to the benefits of such coun

ty free library and the property within such city, or town shall be liable
for taxes levied for county free library purposes. But the board of com

missioners, common council or other legislative body of such incorporat
ed city or town may at any time after two years notify the commission
ers' court that such city or town no longer desires to be a part of the
county free library system, and thereafter such city or town shall cease

to participate in the benefits of such county free library system and the

property situated in such city or town shall no .longer be liable to taxa

tion for county free library purposes; provided, however, that the board
of commissioners, common councilor other legislative body of such in

corporated city or town give the commissioners' court six months notice
and publish at least once a week for six successive weeks prior to either
giving or withdrawing such notice in a county newspaper designated by
said board of commissioners, common councilor other legislafive body
and circulated throughout such city or town notice of such contemplated
action, giving date and place of meeting at which such contemplated ac

tion is proposed to be taken. [Act March 23, 1915, ch. 117r § 4; Act
March 5, 1917, ch. 57, § 17.]

Art. 1498%p. Counties may contract with cities or towns maintain
ing libraries.-The county commissioners' court wherein a county free

library has been established under the provisions of this Act shall have
full power' and authority to enter into contracts with any incorporated
city or town maintaining a free public library, and such incorporated
city or town shall through its board of commissioners, common council
or other legislative body, have full power to enter into contracts with
such county to secure to the residents of such incorporated city or town,
the same privileges of the' county free library as are enjoyed by the resi
dents of such county outside of such incorporated city or town, or such
privileges as may be agreed upon in such contract, upon such considera
tion to be named in the contract as may be agreed upon, the same to be

paid into the county library fund, and thereupon the residents of such
incorporated city or town shall have the same privileges with regard to
said county free library as are had by the resident of such county outside
such incorporated city or town, or such privileges as may be agreed up
on by contract. [Act March 23, 1915, ch. 117, § 6; Act March 5, 1917,
ch. 57, § 18.]

Art. 1498%q. Contracts between counties; tax; termination of
.contract.-The commissioners' court of any county wherein a county
free library has been established under the provisions of this Act, shall
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have full power and authority to enter into contracts or agreements with
the commissioners' court of any other county to secure to the residents
of such other county such privileges of such county free library as may,
by such contract, be agreed upon, and upon such consideration as may,
in said contract, be agreed upon, the same to be paid into the county
free library fund, and thereupon the inhabitants of such other county
shall have such privileges of such county free library as may by such
contract be agreed upon; and the commissioners' court of such county
shall have full power and authority to enter into a contract with the com

missioners' court of another county wherein a county free library has
been established under the provisions of this Act, and shall have .power
to levy a library tax, as provided in this Act, for the purpose of carrying
out -such contract. But the making of such contract shall not bar the
commissioners' court of such county from establishing a county free li

brary therein, and upon the establishment of such county free library
such contract may be terminated upon such terms as may be agreed up
on by the parties thereto, or may continue for the term thereof. [Act
March 23, 1915, ch. 117, § 8; Act March 5, 1917, ch. 57, § 19.]

Art. 1498%r. Contract for service of established library; election;
termination.-Instead of establishing a. separate county free library, up
-on petition of 100 or more voters of the county, the commissioners' court
.shall order an election to determine whether library privileges" shall be
obtained from an established library. Said election shall be held as pro
vided in Section 3 of this Act [Art. 1498%a]. If a majority of the votes
cast 'in this election favor the obtaining of library privileges by contract,
the commissioners' court shall enter into a contract with the governing
'board of such established library to secure to the residents of the county
.adequate library privileges. Such contract shall provide that said estab
lished library shall assume the functions of a county free library within
the county with which the contract is made, including incorporated cities
.and towns therein. Such contract shall also provide that the librarian of
such established library shall hold, or secure, a county librarian's certifi
cate from the State' board of library examiners. The commissioners'
court may contract to pay annually into the library fund of said estab
lished library such sum as may be agreed upon. Said sum shall be paid
out of the county library fund provided for in Section 12 of this Act
[Art. 14981hj]. Either party to such contract may terminate the same

by giving six months' notice of intention to do so. Property acquired
under such contract shall be subject to division at the termination of
-coritract upon such terms as specified in such contract. [Act March 23,
1915, ch. 117, § 19; Act March 5, 1917, ch. 57, § 20.]

Art. eJ498%s. Joint county libraries.-Where found to be more prac
ticable, two or more adjacent counties amy join for the purpose of this
Act and establish and maintain a free library under the terms and provi
sions above set forth for the establishment and maintenance of a county
'free . library. In such cases the combined counties shall have the same

powers and be subject to the same liabilities as a single county as pro
vided in this Act. The commissioners' court of the counties which have
-cornbined for the establishment and maintenance of a free library shall
operate jointly in the same manner as does the commissioners' court of a

single county in carrying out the' provisions' of- this Act. Should any
-county desire to withdraw from such combination it shall be entitled to
a division of property in such proportion as agreed upon in the terms of
combination at the timesuch joint action was taken. [Id., § 21.]

Art. 1498%t. Discontinuance of library; election.-After a county
free library has been established it may be dis-established in the follow
mg manner: Upon petition of five hundred or more of the qualified vot
ers of that part of the county voting to establish a county free library,
the commissioners' court shall call and hold and election for the purpose
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of and in the same manner as prescribed in this Act for calling and hold
ing an election to establish a county free library to determine if it is the
will of the county or part of said county to dis-establish the county free
library. Should a majority of the votes cast in such an election favor the
dis-establishment of the county free library it shall become the duty of
the commissioners' court upon the te-rmination of existing contracts, to
call in all books and movable property of the defunct county free library
and to have the same sorted, inventoried and stored under lock and seal
in some dry and suitable place in the county court house. [Act March
23,.1915, ch. 117, § 18; Act March 5, 1917, ch. 57, § 22.]

Art. 14981J2u. Partial invalidity.-In case any section of this Act, or

any proviso therein is found unconstitutional or invalid for any reason

the same shall in no wise affect the remaining sections of this Act. [Id.,
§ 23.]
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TITLE 30

COUNTY TREASURER

Art. Art.
1500. Oath and bond of. 1507. Shall report to commissioners'." court.
1506. Slltall keep true accounts and super-

intend collection of moneys, etc.

Article 1500. [920] [988] Oath and bond of.
Liability on bond.-In a suit on a county treasurer's bond for an alleged shortage of

funds, it is a defense to show that the shortage occurred during the term of his predeces
sor. Sureties on bond of countyLreasurer are responsible for no funds save those coming
into his possession by virtue of his office, and are not responsible for trust funds which
the treasurer deposited in county depository as county funds without beneficiary's con

sent. Burttschell v. Colorado County (Civ. App.) 183 S. W. 1183.

Art. 1506. [927] [995] Shall keep true accounts and superintend
collection of money, etc.

Cited, Moody v. Chesser (Civ. App.) 173 S. W. 917.

Art, 1507. [928] [996] Shall report to commissioners' court.
Conclusiveness of approval of account.-Where a county treasurer improperly depos

ited trust funds as county funds, and his repor-t was approved by the county commis
sioners, such approval is not conclusive on the sureties on his bond that the funds were

"county funds. Burttschell v. Colorado County (Civ. App.) 183 S. W. 1183.
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TITLE 31

COURT-SUPREME

Chap.
3. JUrisdiction of the Supreme Court.
5. Stenographer.
6. The writ of error; proceedings to ob

tain, etc.
7. Proceedings in cases in the Supreme

Court.

Chap.
8. Hearing causes.

9. Judgment of the court.
10. Rehearing.
11. Execution of judgment.

•

CHAPTER THREE

JURISDICTION OF THE SUPREME COUR'l'

Art.
1521. Appellate jurisdiction.
1522. Writs of error; certification of ques

tions.
1522a. When act takes effect; pending pro

ceedings.

Art.
1523. Court to make rules, etc.
1524. To prescribe rules of. practice.
1526. May issue writs.
1529. May issue writs of habeas corpus

when, and admit to bail.

Article 1521. Appellate jurisdiction of supreme court.-The Su
preme Court shall have appellate jurisdiction co-extensive with the lim
its of the State, which shall extend to all questions of law arising in cases
of which the Courts of Civil Appeals have appellate jurisdiction in the
following cases when same have been brought to the Courts of Civil Ap
peals by writ of error or appeal from final judgment of trial courts:

1. Those in which the judges of the Courts of Civil Appeals may dis-
agree upon any question of law material to the decision. '

2. Those in which one of the Courts of Civil Appeals holds different
ly from a prior decision- of its own or of another Court of Civil Appeals,
or of the Supreme Court upon any such question of law.

3. Those involving the construction or the validity of statutes.
4. Those involving the revenue laws of the State.
5. Those in which the Railroad Commission is a party;
6. II In any other case in which it is made to appear that an error of

law has been committed by the Court of Civil Appeals of such impor
tance to the jurisprudence of the State, as in the opinion of the Supreme
Court requires correction'[ but excluding those cases in which the juris
diction of the Court of Civil Appeals is made final by Statute. Upon the
showing of such an error the Supreme Court may, in its discretion, grant
a writ of error for the purpose of revising the decision upon such ques
tion alone, and of conforming its judgment to the decision thereof made
by it. Until otherwise provided by rule of the Supreme Court the ap
plication for writ of error in such a case shall immediately after the title
of the cause and the address to the court, concisely state the question de
cided by the Court of Civil Appeals in which error is asserted, in order
that the Supreme Court may at once see that such a question is present
ed as is contemplated by this provision. This shall be followed by only
such brief and general statement as may be necessary to show that the
question .was involved in the cause and ,in the decision of the Court of
Civil Appeals. More than one question may be presented in the same

application, all being stated in order as above stated. [Act 1913, p. 107,
§ 1; Act March 15, 1917, ch. 75, § 1.]

Explanatory.-The act amends articles 1521, 1522, 1543, 1544, and 1526 of the Revised
Civil Statutes of 1911, as amended by Act, regular session, 33rd Legislature, approved
March 28, 1913.

Cited, McFarland v. Hammond, lOG Tex. 579, 173 S. W. 645 (dissenting opinion); Mar
shall & E. T. Ry. Co. v. Petty (Sup.) 180 s. W. 105; First State Bank of Amarillo v.

Jones (Sup.) 183 S. W. 874.

Improper uniting of causes.-Improper uniting of two separate causes does not give
the Supreme Court jurisdiction on writ of error. where it has no jurisdiction of either
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case. Hunt v. Johnson, 106 Tex. 609, 171 S. W. 1126, .dismissing appeal (Civ. App.) 141 S.
W. 1060.

Cases Involving Interlocutory Injunctlons.-Arts. 4644-4646, conferring upon the Su

preme Court jurisdiction of appeals and writs of error in cases involving interlocutory
injunctions, held not in conflict with this article. Spence v. Fenchler (Sup.) 180 S. W.
697.

Erroneous declaration of substantive law.-Where the Court of Civil Appeals merely
affirmed the overruling of a general demurrer to a petition, which only raised the issue as

to what, under a proper construction of the petition, were the facts pleaded, there was

no question of substantive law presented so as to give the Supreme Court jurisdiction.
Fink v. San Augustine Grocery Co. (Civ. App.) 167 S. W. 35.

Error in receiving a verdict in which the jurors concurred on different grounds, is an

error in a ruling upon substantive law which can be reviewed by the Supreme Court.
Trinity & B. V. Ry. Co. v. Geary (Sup.) 172 S. W. 545, reversing judgment (Civ. App.)
169 S. W. 201.

.

Mere refusal of Court of Civil Appeals to consider an assignment for reasons deemed
sufficient does not present question of substantive law necessary to jurisdiction of Su

preme Court under subd. 6, as amended by Acts 33rd Leg. c. 55. Where charge of trial
court on material issue was prejudicially erroneous, and Court of Civil Appeals has im

properly refused to consider assignment touching it, a question of substantive law is pre
sented to Supreme Court, and, where jurisdicticn of Court of Civil Appeals is not final,
It is entitled to review on writ of error. Gulf, T. & W. Ry, Co. v. Dickey (Sup.) 187 S.
W.. 184.

Cause originating in county court.-See notes under Art. 1591.

Mode of revlew.-See First· State Bank of Archer City v. Power, 106 Tex. 210, 163
S. W. 581; Groce v. West Lumber Co., 106 'rex. 265, 163 S. W. 581; Williams v. Abilene

Independent Telephone & Telegraph Co. (Civ. App.) 168 S. W. 402; Cole v. State, 170
S. W. 1036, 106 .Tex. 472, dismissing petition for writ of error (Civ. App.) 163 S. W. 353;
Beene v. Waples (Sup.) 187 S. W. 191.

Art. 1522. Writ of error; certification of questions.-All causes

mentioned in Article 1521 may be carried to the Supreme Court either by
writ of error or by certificate from the Court of Civil Appeals, as else
where provided, but the Court of Civil Appeals may certify any question
of law arising in any of the above cas.es at any time they may choose so

to do, whether before or after decision of the case in said court. [Acts
1913, p. i07, sec. 1; Act March 15, 1917, ch. 75, § 1.].

See note under Art. 1521.
Cited, McFarland v. Hammond, 106 Tex. 579, 173 S. W. 645 (dissenting opinion);

Coultress v. City of San Antonio (Sup.) 179 S. W. 515; Spence v. Fenchler (Sup.) 180 S.
W.597.

Mode of review in gerter.al.-Where a remittitur is filed by plaintiff in a suit for per
sonal injuries in accordance with the judgment of the Court of Civil Appeals, such judg
ment may be appealed' from to the Supreme Court by defendant by petition for writ
of error. Wilson v. Freeman (Sup.) 185 S. W. 993.

Questions which may be certified.-In cases in which the Supreme Court has juris
diction on a writ of error, the Court of Civil Appeals will decline to certify a question
to the Supreme Court. Bruce v. City of Gainesville (Civ. App.) 183 S. W. 41; Gordon
Jones Const. Co. v. Lopez (Civ. App.) 172 S. W. 987; Day v. Mercer (Civ. App.) 175 S.
W. 764; National Live Stock Ins. Co. v. Gomillion (Civ. App.) 179 S. W. 671.

Under arts. 1521, 1522, as amended by Acts 33d Leg. c. 55, the Supreme Court has no
jurisdiction of an action brought up on certified questions, relating to substantive law,
which do not fall within one Of the first five subdivisions of article 1521. First State
Bank of Archer City v. Power, 106 Tex. 210, 163 S. W. 581; Williams v. Abilene Independ
ent Telephone & Telegraph Co. (Civ. App.) 168 S. W. 402; Beene v. Waples (Sup.) 187
S. W. 191. See, also, notes under Art. 1619 et seq. .

Art. 1591 not repealed.-See· Cole v. State, 170 S. W. 1036, 106 Tex. 472, dismissing pe
tition for writ of error (Civ. App.) 163 S. W. 353.

Art. 1522a. When act takes effect; pending proceedings.-Be it fur
ther enacted that this Act shall take effect on the first day of July, 1917,
and that it shall not affect any business which may be before the Su
preme Court at that time, either as to the cases in which application for
writs of error have been granted or as to applications for writs of error

theretofore filed, or as to matters then pending or thereafter filed with
reference to any of such- business; provided that -if a judgment of the
Court of Civil Appeals shall be reversed and the cause remanded such
case shall thereafter proceed under the provisions of this Act. [Id.,.§ 2.]

Art. 1523. [944] [1011d] Court to make rules, etc.
Conflict with statute.-Under Const. art. 5, § 25, and this article, rules of the Supreme

.

Court, though entitled to the force of law, are void when in contravention of an express
statute. International & G. N. Ry, Co. v, Parke (Civ. App.) 169 S. W. 397.

Rule 5.-See Tyler Building & Loan Ass'n v. Biard & Scales, 106 Tex. 554, 171 S. W.
1122, reversing judgment (Civ. App.) 165 S. W. 542. Rehearing denied 106 Tex. 554, 171
S. W. 1200; notes under Art. 1542a.
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Art. 1524. [947] [1014]. To prescribe rules of practice.
Power to make rules.-This article confers on the Supreme Court power to change

the practice and procedure, and to require 'a motion for new trial in all cases except
where the statute does not require it. Cooney v. Dandridge (Civ. App.) 158 S. W. 177.

The Constitution and laws authorize the Supreme Court to adopt rules for the gov
ernment of all the courts of the state, and such rules govern when not in conft.ict with
statute.. Vinson v; State (Cr. App.) 179 S. W. 574.

Construction and operation of rules in general.-The Court of Civil Appeals will en

force the rules of court whenever insisted on, and will, on its own .motion, enforce them
when satisfied that the changes made by the Supreme Court in January, 1912, have be
come generally known. Tinsley v. Bottom (Civ. App.) 155 .S. W. 1053.

Under this article court rules adopted by that tribunal have the force and effect of
statutes. Childress v. Robinson (Civ. App.) 161 S. W. 78.

Rules of practice are more liberally construed than statutes. Holmes v, Coalson
(Civ, App.) 178 S. W. 628.

Statutes and rules as to the form and sufficiency of assignments of error should be
liberally construed so as not to cut off the approach of parties in good faith seeking re

lief for prejudicial error. City of Ft. Worth v. Burton (Civ. App.) 193 S. W. 228.
Conflict with statute.-When a rule prescribed .by the Supreme Court ·conft.icts with

the statute, the rule must yield. Conn v . Rosamond (Civ. App.) 161 S. W. 73; Missouri,
K. & T. Ry. Co. of Texas v. Beasley, 106 Tex. 160, 155 S. W. 183, rehearing denied 106
Tex. 160, 160 S. W. 471; St. Louis, 1. M. & S. Ry. Co. v: West Bros. (Civ. App.) 159 S. W.
142; Lingo Lumber Co. v, Garvin. (Civ. App.) 181 S. W. 561. See Tyler v . Sowders (Civ.
App.) 172 S. W. 205.

Civil and criminal proceeding.s.-An appeal from a judgment for the state in a suit
on a forfeited bail bond will be dismissed, where briefs have not been filed in the trial
court and in the Court of Criminal Appeals in compliance with the rules governing civil
cases. Heiman v. State, 70 Cr. R. 480, 158 S. W. 276.

RULES FOR COURT OF CRIMINAL ApPEALS

Rules 1 and 2.-See Fowler v: State, 71 Cr. R. 1, 158 S. W. 1117; notes under art.
845, Code Cr. Proc.

RULES FOR COURTS OF CIVIL APPEALS

Rule 1.-See Texas Glass & Paint CO. V. Darnell Lumber Corp. (Civ. App.) 185 S. W.
965; and notes under heading "Record and Proceedings Not in -Record," following art.
2117.

Rule 2.-See notes under art. 1608.

Rules 3-6.-See notes under arts. 1610, 1611.

Rule 7.-See notes under arts. 2073, 6401.

Rule 7b.-See Robson v. Moore (Civ. App.) 166 S. W. 908; note under art. 1608.
Rule 8.-See J. M. Radford Grocery Co. v . Owens (Civ. App.): 159 S. W. 453;- Tomp

kins v. Pendleton (Civ. App.) 160 S. W. 290; Zimmerman v: Baugh (Civ. App.) 160 S. W.
593; Conn v . Houston Oil Co. of Texas (C'iv. App.) 171 S. W. 520; Neville v. Miller (Civ.
App.) 171 S. W. 1109; Tyler v: Sowders (Civ. App.) 172· S. W. 205; Crawford v. Welling
ton Railroad Committee (Civ. App.) 174 S. W. 1004; Freeman v, W. B. Walker & Sons
(Civ. App.) 175 S. W. 455; Farmers' State Bank of Newlin v. Bell (Civ. App.) 176 S. W.
922; Holmes v, Coalson (Civ. App.) 178 S. W. 628; McLane v. Haydon (Civ. App.) 178
S. W. 1197; Winnsboro Cotton Oil Co. v .. Carson (C'iv. App.) 185 S. W. 1002; Hamlet v.

Deicht (Civ. App.) 187 S. W. 1004; notes under arts. 1592, 1&26, 2065, 2068, 2073, 2104, 2117.

Rule 9.-See Tompkins v. Pendleton (Civ. App.) 160 S. W. 290; McLane v, Haydon
(Civ. App.) 178 S. W. 1197.

.

Rule 10.-See notes under arts. 1525, 1593.
Rule 11.-See Tompkins v . Pendleton (Civ. App.) 160 S. W. 290; Jefferson Cotton

on & Fertilizer Co. v. Pridgen & Congleton (Crv. App.) 172 S. W. 739; Crawford v. Wel
lington Railroad Committee (Civ. App.) 174 S. W. 1004; Gulf, C. & S. F. Ry. Co. v. Sul
livan (Civ. App.) 178 S. W. 615; notes under art. 1592.

Rule 11a.-See Bird v. Liester (Civ. App.) 163 S. W. 658; Mott v, Scurlock (Civ. App.)
185 S. W. 1016; notes under art. 1610.

.

Rule 15a.-See Perry Bros. v . McNeill (Civ. App.) 189 S. W. 120; notes under art. 1612.

R.ule 22.-See Jefferson Cotton Oil & Fertilizer Co. v: Pridgen & Congleton (Civ. App.)
172 S. W. 739; City Nat. Bank v. Watson (Civ. App.) 178 S. W. 657; Texas Glass & Paint
Co. v . Darnell Lumber Corp. (ICiv. App.) 185 S. W. 965; Huling v. Moore (Civ. App.) 194
S. W. 188; notes under arts. 1592, 1617, 1641, 2109, 2117.

Rule 23.-See Lloyd v . American Nat. Bank, 158 S. W. 785; Chicago, R. I. & G. Ry.
Co. v. Pemberton, 106 Tex. 463, 161 S. W. 2, reversing judgment (Civ. App.) 155 S. W.

652, rehearing denied (Bup.) 168 S. W. 126; Overton v: Colored Knights of Pythias (Civ.
App.) 163 S. W. 1053; Coons v. Lain (Civ. App.) 168 S. W. 981; E. G. Rall Grain Co. v.

Burks-Simmons Co. (Civ, App.) 171 S. W. 1043; Zmek v, Dryer (Civ, App.) 174 S. W. 659;
Rector v. Continental Bank & Trust Co. (Civ. App.) 180 S. W. 309;- notes under art. 1612.

Rule 24.-See notes under arts. 1612, 1614, 1991, 2019, 2061, 2062, 2086, citing, among oth
ers, the following cases: Missouri K. & T. Ry. Co. of Texas v. Beasley, 106 Tex. 160, 155
S. W. 183, rehearing denied 106 Tex. 160, 160 S. W. 471; Cooney v. Dandridge (Civ. App.)
158 S. W. 177; Lloyd v, American Nat. Bank (Civ. App.) 158 S. W. 785; Brewer v: A. M.

Blythe & Co. (Civ. App.) 158 s. W. 786; Missouri Pac. Ry. Co. v. Cheek (Civ. App.) 159
S. W. 427; Gutheridge v, Gutheridge (Civ, App.) 159 S. W. 452; Moore v, Moore (Civ,
App.) 159 S. W. 896; Tompkins v . Pendleton (Civ, App·.) 160 S. W. 290; Benton v. Kuy
kendall (Civ. App.) 160 S. W. 438; Chicago, R. I. & G. Ry. Co. v. Pemberton, 106 Tex.
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463, 161 S. W. 2, reversing judgment (Civ. App.) 155 S. W. 652, rehearing denied-rSup.)
168 S. W. 126; Adams v. Burrell (Civ, App.) 161 S. W. 51; Conn v. Rosamond (Civ. App.)
161 S. W. 73; Houston Oil Co. of Texas v. Drumwright (Civ. App.) 162 S. W. 1011; Salli
way v. Grand Lodge, A. O. U. W. (Civ, App.) 164 S. W. 1041; Kilgore v. Savage (ClV.
App.) 164 S. W. 1081; Burrow v. Brown (Civ. App.) 167 S. W. 254; Taylor v. Butler (Civ.
App.) 168 S. W. 1004; St. Louis & S. F. Ry. Co. v. Stapp (ClV. App.) 171 S. W. 1080;
Browder v. Memphis Independent School Dist. (Civ. App.) 172 S. W. 152, judgment af
firmed (Sup.) 180 S. W. 1077; San Antonio, U. & G. Ry. Co. v. Storey (ICiv. App.) 172 S.
W.188; Zmek v. Dryer (Civ. App.) 174 S. W. 659; American Nat. Life Ins. Co. v. Rowell
(Civ. App.) 175 S. W. 170; Dunn v. Epperson (Clv. App.) 175 S. W. 837; Craver v. Greer
(Civ. App.) 178 S. W. 699, certified questions answered (Sup.) 179 S. W. 862, answer to
certified questions conformed to (Civ. App.) 182 S. W. 368; .Jefferson v. McFaddin (Civ.
App.) 178 S. W. 714; Thurber Brick Co. v. Matthews (Civ. App.) 180 S. W. 1189; Orand
v. Whitmore (Civ. App.) 185 S. W. 347; .Jackson v Houston Hot Well Co. (Civ. App.) 186
S. W. 247; Perry Bros. v. McNeill (Civ. App.) 189 S. W. 120; Grant v. Grant (Civ. App.)
190 S. W. 229; Morris v. Galveston Electric Co. (Civ. App.) 194 S. W. 490; Hale County
v. Lubbock County (Civ. App.) 194 S. W. 678.

Rule 25.-See notes under arts. 1612, 1614, Citing, among others, the following cases:

Irving v. Texas & P. Ry. Co. (Civ. App.) 157 S. W. 752, judgment affirmed on rehearing
164 S. W. 910; Rio Grande & E. P. R. Co. v. Kinkel (Civ. App.) 158 S. W. 214; Greene
Gold-Silver Co. v. Silbert (Civ. App.) 158 S. W. 803; Cooney v. Dandridge (Civ. App.) 158
S. W. 177; Order of United Commercial Travelers of America v. Roth (Civ, App.) 159 s.
W. 176; Douthitt v. Farrar (ClV. App.) 159 S. W. 182; Magee v. Paul (Civ. App.) 159 S.
W. 325; Sargent v. Barnes (Civ. App.) 159 S. W. 366; Missouri Pac. Ry. Co. v. Cheek
(Civ. App.) 159 S. W. 427; Gutheridge v. Gutheridge (Civ. App.) 159 S. W. 452; Moore v.

Moore (Civ. App.) 159 S. W. 896; Chicago, R. 1. & G. BY. Co. v. Pemberton, 106 T'ex. 463,
161 S. W. 2, reversing judgment (Civ. App.) 155 S. W. 652, rehearing denied (Sup.) 168
S. W. 126; Conn v.. Rosamond (Civ, App.) 161 S. W .. 73; Childress v. Robinson (Civ. App.)
161 S. W. 78; Western Union Telegraph Co. v. Hill (Civ. App.) 162 S. W. 382; Atchison,
T. & S. F. Ry, Co. v. Bryant (Civ. App.) 162 S. W. 400; Salliway v: Grand Lodge, A. O.
U. W. (Civ. App.) 164 S. W. 1041; Kilgore v. Savage (Civ. App.) 164 S. W. 1081; Gulf Re
fining Co. v. Pegues Mercantile Co. (Civ. App.) 164 S. W. 1113; Texas-Mexican Ry, Co. v.

Reed (Civ. App.) 165 S. W. 4; Burrow v. Brown (Civ. App.) 167 S. W. 254; Taylor v. But
ler (Civ. App.) 168 S. W. 1004; Browder v. Memphis Independent School Dist. (Civ. App.)
172 S. W� 152, judgment affirmed (Sup.) 180 S. W. 1077; San Antonio, U. & G. Ry. Co. v.

Storey (Civ. App.) 172 S. W. 188; .Jefferson v. McFaddin (Clv. App.) 178 S. W. 714; .J. B.
Farthing Lumber Co. v. Illig (Civ. App.) 179 s. W. 1092; Thurber Brick Co. v. Matthews
(Civ. App.) 180 s. W. 1189; .Jackson v. Houston Hot Well Co. (Civ. App.) 186 S. W. 247;
Wichita Falls Traction Co. v. Berry (Civ. App.) 187 S. W. 415; Perry Bros. v. McNeill
(Civ. App.) 189 s. W. 120; Caffarelii Bros. v. Bell (ClV. App.) 190 s. W. 223; Morris v:

Galveston Electric Co. (Civ. App.) 194 S. W. 490.

Rule 26.-See notes under art. 1612, citing, among others, the following cases: Texas
Mexican Ry, Co. v. Reed (Civ. App.) 165 S. W. 4; San Antonio, U. & G. Ry, Co. v. Storey
(Civ. App.) 172 S. W. 188; Wichita Falls Traction Co. v. Berry (ICiv. App.) 187 s. W.
415; Morris v. Galveston Electric Co. (Civ. App.) 194 S. W. 490.

.

Rule 27.-See notes under arts. 1612, 1614, Citing, among others, the following cases:
Iowa Mfg. Co. v. Walcowich (Civ. App.) 163 S. W. 1054; Texas-Mexican BY. Co. v. Reed
(Civ. App.) 165 s. W. 4.

Rule 28.-See notes under art. 1612, citing, among others, the following case: Texas-
Mexican Ry. Co. v. Reed (Civ. App.) 165 s. W. 4.

'

Rule 29.-See notes under arts. 1612, 1614, 2115, citing among others, the following
cases: Greene Gold-Silver Co. v. Silbert (Civ. App.) 158 S. W. 803; Ft. Worth Belt
Ry. Co. v. Perryman (Civ. App.) 158 S. \V. 1181; Banks v. McMahan (Civ. App.) 162 s.
W. 366; St. Louis, I. M. & S. Ry. Co. v. West Bros. (Civ. App.) 159 S. W. 142; Douthitt
v. Farrar (Civ, App.) 159 S. W. 182; Morgan v. Lomas (Civ. App.) 159 S. W. 869,;
Texas Cent. R. Co. v. Neill (Civ. App.) 159 S. W. 1180; Standard Milling Co. v. Im
perial Rice Co. (Civ. App.) 160- 'S. W. 637;

.

General Accident Fire & Life Assur. Corpora
tion v. Ellison (Civ. App.) 160 s. W. 1141; Stockwell v. Glaspey (Civ. App.) 160 S. W.
1151; .J. M. Radford Grocery Co, v. Owens (Civ, App.) 161 s-. W. 911; Rushing v. Citi
zens' Nat. Bank of Plainview (Civ. App.) 162 s. W. 460; Loftus v. Zier (Civ. App.) 162
S. W·. 476; Burnet Fuel Co. v. Ellis (Civ. App.) 162 S. W. 911; Stevens v. Haile (Civ.
App.) 162 S. W. 1025; St. Louis & S. F. R. Co. v. Finley (Civ. App.) 163 s. W. 10<4;
Williams v. McComb (Civ. App.) 163 S. W. 654; Salliway v. Grand Lodge, A. O. U.
W. (Civ. App.) 164 s. W. 1041; Grisham v. Connell Lumber Co. (Civ. App.) 164 S. W.
1107; Texas-Mexican Ry. Co. v. Reed, (Civ. App.) 165 S. W. 4; Smith v. Bogle (Civ.
App.) 165 S. W. 35; Coons v. Lain (Civ. App.) 168 s. W. 981; Taylor v. Butler (Civ.
App.) 168 S. W. 1004; E. G. RaIl Grain Co. v. Burka-Strmmons. Co. (Civ. App.) 171 S.
W. 1043; Texas & P. Ry. Co. v. Cave (Civ. App.) 173 S. W. 988, 1201; Ennis & Dale v.

Cator (Civ. App.) 174 S. W. 947; Hermann v. Schroeder (Civ. App.) 175 S. W. 788;
Chicago, B. & Q. R. Co. v. Wilson (Civ. App.) 176 S. W. 619; William D. Cleveland &
Sons v. First State Bank of F'loyda.da (Civ. App.) 176 S. W. 663; Dallam County v. S.
H. Supply Co. (Civ, App.) 176 S. W. 798; .Jefferson v. MCFaddin (Civ. App.) 178 S. W.
714; Becton v. Continental Bank & Trust Co. (Civ. App.).180 S. W. 309-; Sh:pp v. Cart
wright (Civ. App.) 182 s. W. 7(); Tennegkeit v. Galveston Electric Co. (Civ. App.) 182
s. W. 72; Progressive Oil Co. v. CraWford (Civ. App.) 184 S. W. 728; St. Louis, I. M.
& S. Ry. Co. v. Landa & Storey (Civ. App, ) 187 s. W. 358; Galveston Electric Oo,
v. Hanson (Civ. App.) 187 s. W. 533; Perry Bros. v. McNeill (Civ. App.) 189 s. W. 120;
Morris v. Galveston Electric Co.. (Civ. App.) 194 s. W. 490.

Rule 3O.-See notes under arts. 1612, 1614, citing, among others, the following cases:
Greene Gold-SUver Co. v. Silbert (Civ. App.) 158 S. W. 803; Willett v. Herrin (Civ.
App.) 161 S. W. 26; Randals v. Pecos Valley State Bank (Civ. App.) 162 S. W. 11901;
Vickrey v. Dockray (Civ. App.) 158 S. W. 1160; Childress v. Robinson (CiY. App.) 161
s. W. 78; Mitchell v. Robinson (Civ. App.) 162 S. W. 443, rehearing denied Childress v.

Same. 162 S. W. 1172; St. Louis & .S. F. R. Co. v. Finl,_;y (Civ. App.) 163 s. W. 104;
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Times Pub. Co. v. Rood (Clv. App.) 163 S. W. 1037; Salliway v. Grand Lodge, A. O. U.
W. (C'iv. App.) 164 S. W. 1041; Texas-Mexican Ry, Co. v. Reed (Civ. App.) 165 S. W.
4; United Benevolent Ass'n of Texas v. Lawson (Civ. App.) 166 S. W. 713; Tomson
v. Simmons (Civ. App.) 18(), S. W. 1141; Thurber Brick Co. v. Matthews (Civ. App.) 180
S. W. 1189; Texas Grain & Elevator Co. v. Dyer (Civ. App.) 184 S. W. 1049; Galves
ton Electric Co. v. Hanson (Civ. App.) 187 S. W. 533; Grant v. Grant (Civ. App.) 190 S. W.
229.

Rule 31.-See notes under arts. 1612, 1614, 2061, citing, among others, the following
cases: Kansas City, M. & O. Ry, Co. of Texas v. State' (Civ. App.) 155 S. W. 561, judg
ment modified (Sup.) 163 S. W. 582; Martin v. Gray (Civ. App.) 159 S. W. 118; Douthitt
v. Farrar (Civ. App.) 159 S. W. 182; Stephenson v. Luttrell (Civ. App.) 1601 S., W.
�66; St. Louis Southwestern Ry. Co. of Texas v. Martin (Civ. App.) 161 S. W. 405;
Houston Oil Co. of Texas v. Drumwright (Civ. App.) 162 S. W. 1011; Generes v. Secu
rity Life Ins. Co. of America (Civ. App.) 163 S. W. 386; Bond v. Hancock (Civ. App.)
163 S. W. 660; Glover v. Houston Belt & Terminal Ry. Co. (Civ. App.) 163 S. W. 1063;
Ferguson v. Fain (Civ. App.) 164 S. W. 104(}; Colerna.n v. Garvin (Civ. App.) 158 S. W.
185; Wauhop v. Sauvage's Heirs (Civ. App.) 159 s. W. 185; Gutheridge v. Gutheridge
(Civ. App.) 159 S. W. 452; General Accident, Fire & Life Assur. Corp. v. Ellison (Civ.
App.) 160 S. W. 1141; Chicago, R. I. & G. nv, Co. v. Pemberton, 106 Tex. 463, 161 S.
W. 2, reversing judgment (Civ. App.) 155 S. W. 652. Rehearing denied (Bup.) 168 S. W.
126; Childress v. Robinson (Civ. App.) 161 'S. W. 78; Mitchell v. Robinson (Clv. App.)
162 S. W. 443, rehearing denied Childress v. Robinson (Civ, App.) 162 s. W. 1172; Hein
v. Consumers' Ice & Fuel Co. (Civ, App.) 162 S. W. 1023; Edwards v. Youngblood (Civ.
App.) 162 s. W. 1164; Grand Lodge, F. & A. M. of Texas, v. Dillard (Civ. App.) 162 S.
W. 1173; Texas-Mexican Ry, Co. v. Reed (Civ. App.) 165 S'. W. 4; Burrow v. Brown
(C'iv. App.) 167 S. W. 254; Coons v. Lain (Civ. App.) 168 S. W. 981; Ft. Worth & D.
C. Ry. Co. v. Abbott (Civ. App.) 170 S. W. 117; Pollard v. Allen & Sims (Civ. App.) 171 8'.
W. 302; National Live Stock Ins. Co. v. Gomillion (Civ, App.) 174 S. W. 330; Olds Motor
Works v. Churchill (Civ, App.) 175 S. W. 785; Dolsons v. Sheridan Stove Mfg. Co. (Civ.
App.) 178 S. W. 663; Allen v. Reed (Civ. App.) 179 S. W. 544; Tomson v. Simmons (Civ.
App.) 180 S. W. 1141; Thurber Brick Co. v. Matthews (Civ. App.) 180 S. W. 1189; Gal
veston, H. & S. A. Ry. Co. v. Brune (Civ. App.) 181 s. W. 547; Peck v. Murphy & Bo
lanz (C'iv. App.) 184 s. W. 542; Texas Grain & Elevator Co. v. Dyer (Civ. App.) 184 s.
W. 10'49.; Galveston Electric Co. v. Hanson (Civ. App.) 187 S. W. 533; Perry Bros. v.

McNeill (Civ. App.) 189 S. W. 120; Houston Chronicle Pub. Co. v. Lemmon (C'iv. App.)
193 s. W. 347.

RUle 32.-See Tannehill v. Tannehill (C'iv. App.) 171 S'. W. 1050.

Rules 33-36.-See notes under art. 1612.

Rule 37.--See Waterman Lumber & Supply Co. v. Holmes (Civ. ApP.) 161 s. W. 70:
Hall v. Shoemake (Civ. App.) 178 S. W. 803.

Rule 38.-See Greene Gold-Silver Co. v. Silbert (Civ. App.) 158 s. W. 803; Glover v.

Houston Belt & TermimiJ Ry, Co. (Civ. App.) 163 S. "\V. 1063; notes under art. 1614.

Rule 39.-See notes under arts. 1614, 2059, 2115, citing, among others, the following
cases: American Express Co. v. Parcarella. (Civ. App.) 162 s. W. 926; Overton v. Colored
Knights of Pythias (Civ. App.) 163 S. W. 1053; State Fair of Texas v. Cowart (Civ. App.)
165 S. W. 1197; Pagach v. First Nat. Bank of Rosebud (Civ. App.) 166 S. W. 50; Dolsons
v. Sheridan Stove Mfg. Co. (Civ. App.) 178 S. W. 663; Harwood-Barley Mfg. Co. v. Mc
Culloch (Civ. App.) 188 s. W. 263; Alderete v. Mosley (Civ. App.) 189 s. W. 1083; Hens
ley v. Pena (Civ. App.) 190 S. W. 247; Sheppard V" Evans (Civ, App.) 194 s. W. 483.

Rule 40.-See Southern Gas.& Gasoline Engine Co. v. Adams & Peters (Civ, APP.)
169 s. W. 1143; Davis v. Watertown Nat. Bank (Civ. App.) 178 s. W. 593; Occident Fire
Ins. Co. v. Linn (Civ. App.) 179 s. W. 523; Hawks v. Longbotham (Civ. App.) 188 S.
W.734.

Rule 41.-See American Express Co. v. Parcarello (C'iv. App.) 162 S. W. 926; Texas &
P. Ry. ICO. v. Cauble (Civ. App.) 168 S. W. 369; Eldridge v. Citizens' nv. Co. (Civ. APP.)
169 S. W. 375; Southern Gas & Gasoline Engine Co. v. Adams & Peters (Civ, App.) 169
S. W. 1143; Davis v. Watertown Nat. Bank (Civ. App.) 178 S. W. 593; Mutual Film Corp.
v. Morris & Daniel (Civ. App.) 184 S. W. 1060; Kansas City, M. & O. Ry. Co. of Texas v.

Corn (Civ. App.) 186 S. W. 807; Hawks v. Longbotham (Civ. App.) 188 S. W. 734.

Rule 42.-See Record ;Co. v. Popplewell (Civ. App.) 161 S. W. 930; Cooper Mfg. Co.
v. Golding (Civ. App.) 163 S. W. 103; Shuttlesworth v. Armour & Co. (Civ. App.) 168 S.
W.439; Mangum v. Thurman (Civ. App.) 186 S. W. 227; Southwestern Oil & Gas Co. v.

Denny (Civ. App.) 187 S. W. 973.

Rule 43.-See First Texas State Ins. Co. v. Pipe (Civ. App.) 184 S. W. 278; Southwest
ern Oil & Gas Co. v. Denny (Civ. App.) 187 S. W. 973; notes under art. 1629.

Rule 45.-See notes under art. 1614 ..

Rule 46.,-See State Fair of Texas v. Cowart (Civ. App.) 165 S. W. 1197: Lingo Lum
ber Co. v. Garvin (Civ. App.) 181 S. W. 561; notes under arts. 2112, 2166.

,

Rule 53.-See Ilseng v. Carter (Civ. App.) 158 S. W. 1163.
Rule 62a.-See notes under arts. 1626, 1628.
Rules 63-67.-See notes under art. 1641.

RULES FOR DISTRICT AND COUNTY COURTS

Rule 7.-See Howard's Unknown Heirs v. Skolant (Civ. App.) 162 S. W. 978; Houston
& T. C. R. Co. v. Walker (Civ. App.) 167 S. W. 199, judgment reversed (Sup.) 173 S. W.
208, motion to retax costs granted (Sup.) 177 S. W. 954; notes under arts. 1882, 1902.

Rule 10.-See Merchants' & Bankers' Fire' Underwriters v. Williams (Civ. App.) 181
S. W. 859; note under art. 1824.

Rule 13.-See Smith v. Tipps (Civ. App.) 171 S. W. 816; note under art. 1824.
Rule 14.-See Smith v. Tipps (Civ. App.) 171 S. W. 816.
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Rule 16.-See Vaden v. Buck (Civ. App.) 184 S. W. 318; note under art. 1824.

Rule 17.-See Brown v. Davis (Civ. App.) 178 s. W. 842; Johnson v .. Atlas Supply Co.

(Civ. App.) 183 s. W. 31; notes under arts. 1826, 1910.

Rule 18.-See Vickrey v. Dockray (Civ. App.) 158 S. W. 1160; note under art: 1826.

Rule 19.-See City of Paris v. Bray (Bup.) 175 s. W. 432" reversing judgment (Civ.
App.) 142 s. W. 927; note under art. 1827.

Rule 24.-See Garner v. Jamison (Giv. App.) 162 S. W. 940; Edwards v. Youngblood
(Civ. App.) 162 S. W. 1164; Smith v. First Nat. Bank of Waco (Civ. APP.) 187 s. W. 233;
notes under arts. 1849, 1910.

Rule 27.-See Texas 'Co. v. Earles (Civ. App.) 164 S. W. 28; Cooney v. Eastman (Civ.
App.) 183 S. W. 96; notes under arts. 1824, 1825.

Rule 31.-See Caldwell v. Auto Sales & Supply Co. (Civ. App.) 158 S. W. 1030; First
State Bank of Amarillo v. Cooper (Civ. App.) 179 S. W. 295; J. W. Carter Music Co. v.

Bailey (Civ, App.) 179 S. W. 547; J. I. Case Threshing Mach. Co. v. Webb (Oiv, App.)
181 S. W. 853; Wolnitzek v. Lewis (Civ. App.) 183 S. W. 819; Houston & T. C. R. Co. v:

Montgomery (Civ. ApP.) 185 S. W. 633; notes under arts. 1951, 1953.

Rule 37.-See Cooper v. Marek (Civ. App.) 166 S. W. 58; note under art. 1953.

Rule 53.-See Crowell Independent School Dist. v. First Nat. Bank (Civ, App.) 163 S.
W. 339; Holmes v. Coalson (Civ. App.) 178 S. W. 628; Dixon v. Cooper (Civ. App.) 178 S.
W. 695; notes under arts. 2058 et seq,

Rule 54.-See Weatherford, M. W. & N. W. Ry, Co. v. Smith (Giv. App.) 170 S. W.
133; note under art. 2058.

Rule 55.-See Darby v. White (Civ. App.) 165 S. W. 481; Weatherford, M. W. & N.
W. Ry, Co. v. Smith (Civ. App.) 170 S. W. 133; Jefferson Cotton Oil & Fertilizer Go. Y.

Pridgen & Congleton (Civ. App.) 172 S. W. 739; Holmes v. Coalson (Civ, App.) 178 S.
W. 628; Dixon v: Cooper (Civ. App.) 178 S. W. 695; Texas City Terminal Co. v. Thomas
(Civ. App.) 178 S. W. 707; M. Piowaty & Sons v. Wyche (Civ. App.) 193 S. W. 1146;
notes under art. 2058 et seq.

Rule 57.-See Tompkins v. Pendleton (Civ. App.) 160 S. W. 290; notes under art. 3687,
note 173.

Rule 61.-See .Ellerd v. Campfield (Civ. App.) 161 S. W. 392; 'notes under arts. 1970,
1971, 1984a, 1985.

Rule 68.-See Alexander v. Louisiana & Texas Lumber Co. (Civ. App.) 154 S. W.
235; Harlingen Land & Water Co. v. Houston Motor Co. (Civ. App.) 160 S. W. 628;
San Antonio, U. & G. Ry, Co. v. Storey (Civ. App.) 172 S. W. 188; notes under arts. 1612;
2020.

Rule 69.-Craver v. Greer (Civ. App.) 178 S. w... 69!)!, certified questions answered
(Bup.) 179 S. W. 862, answer to certified questions conformed to (Civ. App.) 182 S. W.
368; notes under art. 2020 .

. Rule 70.--See Hanover Fire Ins. Co. of New York v. Huff (Civ. App.) 175 S. W.
46'5; notes under art. 2058.

.

Rule 71a.-See Cooney v. Dandridge (Civ. App.) 158 S. W. 177; Head v. Altman
(Civ. App.) 159 S. W. 135; Moore v. Moore (Civ. App.) 159 8:. W. 896; San Antonio,
U. & G. Ry, Co. v. Storey (C'iv. App.) 172 S. W. 188; Wilkerson v. Stasney & Holub
(Civ. App.) 179 S. W. 6691; Craver v. Greer (Sup.) 179 S·. W. 862, answering certified

. questions (Civ. App.) 178 S. W. 699, and answer conformed to (Civ. App.) 182 S. W.
368; Varley v. Nichols-Shepard Sales Co. (C'iv. App.) 191 S. W. 611; Hale County
v. Lubbock County (Civ. App.) 194 S. W. 678; notes under arts. 1612, 1986, 1990, 1991,
2019, 2023.

Rule 72.-See Texas Cent. R. Co. v. McCall (Civ, App.) 166 S. W. 925; Hornbeck v.

Barker (Civ. App.) 192 S. W. 276; notes under arts. 2068, 2070.
Rule 73.-See Texas Cent. R. Co. v. McCall (Civ. App.) 166 S. W. 925; Hornbeck v.

Barker (Civ. App.) 192 S. W. 276.
Rule 74.-See Texas Cent. R. Co. v. McCall (Civ. App.) 166 S. W. 925; Hornbeck v.

Barker (Civ. App.) 192 S. W. 276.
Rule 75.-See Hornbeck v. Barker (Civ. App.) 192 S. W. 276.
Rule 76.-See Hornbeck v. Barker (Civ.: App.) 192 S. W. 276.
Rule 84.-See Pecos & N: T. Ry. Co. v. Porter (Civ. App.) 158 S. W. 564; notes under

arts. 2109, 2111, 2113.
Rule 85.-See Pecos & N. T. Ry, Co. v. Porter (Civ. App.) 158 S. W. 564; note:un

der arts -. 2109, 2111, 2113.
Rule 94.-See J. M. Radford Grocery Co. v. Owens (Civ. App.) 159 S. W. 453; notes

under arts. 2109, 2114.
Rule 101.-See Missouri Pac. Ry. Co. v. Cheek (Civ. App.) 159 S. W. 427; Guaran

ty State Bank of Carthage v. Hull (Civ. App.) 165 S. W. 10'4; Moody v. Bonham (Civ.
App.) 1?8 S. W. 1020; Id., 179 S. W. 670; Yates v. Watson (Civ. App.) 187 S. W. 548;
Hume v. Carpenter (Civ. App..) 188 S. W.. 707; Perry Bros. v. McNeill (C1v. App.) 189
S. W. 1200; Ross v. Moore (CLv. App.) 191 S. W. 853; Goodman v. W. S. Peck & CO.
(Civ. App.) 192 S. W. 785; notes under arts. 1612, 1639, 2075, 2113.

Rule 101a.-See Cornelius v. Harris' (C'iv. App.) 163 S. W. 346; Dallam County v. S.
H. SuppI� Co. (Civ. App.) 176 S. W. 798; Vinson v. State (Cr. App.) 179 S. W. 574·;
Tennegkelt v. Galveston Electric Co. (Civ. App.) 182 S. W. 72; notes under arts 1612
1614.

. ,

Rule 102.-See Knight v. Simons (Civ. App.) 168 S. W. 1018; notes under arts. 1614,2115.
Rule 110.-8ee Serrato v. State, 171 S. W. 1133, 74 Tex. Cr. R. 413; notes under

Code Cr. Proc. arts. 232, 630.
.

Rule 116.-See McElroy v , State, 76 Cr. R. 78, 172 S. W. 1144; notes under arts. 930,931, Code Cr. Proc,
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Art. 1526. May issue certain writs.-The Supreme Court, or any
justice thereof, shall have power to issue writ of habeas corpus as may
be prescribed by law, and the said court, or any justice thereof, may issue
writs of mandamus, procedendo, certiorari and all writs necessary to
enforce the jurisdiction of said court, and said court may issue writs of
quo warranto or mandamus, agreeable to the principles of law, regulat
ing such writs against any district judge or Court of Civil Appeals or

Judge of the Court of Civil Appeals, or officer of the State Government,
except the Governor of the State. [Act March 15, 1917, ch. 75, § 1.]

See note under art. 1521.
Cited, Spence v. Fenchler (Bup.) 180 S. W. 597.
Jurisdiction of distr-ict cour-t.-Cited, McFarland v. Hammond, 106 Tex. 579, 173 S.

W. 645 (dissenting opinion).
In view of this article, as revised by Acts 33d Leg. c. 55, the district court retains

jurisdiction to issue an injunction against a state comptroller to restrain him from is
suing warrants on the state treasurer covering expenditures made by the government.
Terrell v. Middleton (Civ. App.) 187 S.· W. 367.

Ar-t. 1591 not repealed.-See Cole v. State, 170. S. W. 1036, 106 Tex. 472, dismissing
petition for writ of error (Civ. App.) 163 S. W. 353.

Mandamus.-Where decision of Court of Civil Appeals in' case in which its jurisdic
tion is final, is in conflict with decision' of Court of Civil Appeals of another district,
mandamus will issue from. Supreme Court to require certification of questions as required
by art. 1623. Warren v. Willson (Bup.) 192 S. W. 529. •

-- Issues of fact.-Where respondent denies under oath the ma.terfal allegations
in the applica,tion for mandamus, t.he Supreme Court cannot try the issues of fact raised,
but must dismiss the application. Maldanado v. Lane, 106 Tex. 350, 167 S. "V. 216.

Prohibition.-Authority of the Supreme Court to issue a writ of prohibition is limit
ed to the enforcement of its own jurisdiction, and it cannot issue the writ to restrain the
prosecution of a suit because the subject-matter is concluded by a prior judgment of the
Supreme Court. Milam County Oil Mill Co. v. Bass, 106 Tex. 260, 163 S. W. 577.

.
Art. 1529. May issue writs of habeas corpus when, and admit to

bail.
Cited, Ex parte Duncan (Cr. App.) 182 S. W. 313.

Appellate jurisdiction.-Where relator was committed for refusal to answer inter
rogatories in proceedings to perpetuate testimony in a civil case, and a writ of habeas
corpus was dismissed by the district judge; an appeal lay to the Supreme Court under
this article, and not to the Court or Criminal Appeals. Ex parte Cummings, 75 Cr. R.
70, 170 S. W. 153.

Civil suit.-Court of Criminal Appeals. held to have no jurisdiCtion of applica.tidn for
habeas corpus by person committed to jail, for violation of temporary injunction, though
the act .sought to be enjoined was a crime, especia.lly in view of this article. Ex parte
Zuccaro, 72 Cr. R. 214, 162 S. W. 844.

Under Const. art. 5, §§ 3, 5, as amended in 1891, and this article, taking away the ju-
I risdiction of the Court of Criminal Appeals in civil matters, and giving the Supreme

Court jurisdiction upon habeas corpus,' held that an application for a writ to discharge
relator on final hearing, in an action to enjoin a theater or show on Sunday, was in a

"civil suit," and would be refused. Ex parte Mussett, 72 Cr. R. 487, 162 S. W. 846.
A court of equity could not enjoin a grand jury from returning an indictment, if the

grand jury saw proper to do so, and the Supreme Court could not release on habeas cor

pus if they did do so, because their authority to issue a writ is limited by the Consti
tution, and to restraint in a civil cause. State v. Clark (Gr. App.) 187 S. W. 760; Same
v. Nabers (Cr. App.) 187 S. W. 783, 784.

CHAPTER FIVE

STENOGRAPHER

Article 1539. [952] [1019] Court stenographers and salaries.
The Supreme Court may appoint from time to time for said court as

many stenographers as there then may be members of that court. The
salary of each stenographer shall be fixed by the court 'at an amount not

exceeding $150.00 per month. Not more than three stenographers shall
be appointed. [Acts 1892, p. 22; Act March 22, 1915, ch. 68, § 1.]

Took effect 90 days after March 20, 1915, the date of the adjournment of the legts
lature.
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CHAPTER SIX

THE \VRIT OF ERROR-�PROCE,EDINGS TO OBTAIN, ETC.

Art.
1541. Filing; time of,. etc.
1542a. Notice to defendant in error; copy

of application to be deliv�r.ed, etc.
1543. Referring case back to court of ap

peals for findings of fact.
1544. Grant of writ of error on answer

of questions.
1545a. Good cause to be shown for award

of writ of error.

1545b. Designation of three justices of the
courts of civil appeals.

Art.
1545c. Justice designated to act on appli

cations for writs of error.
1545d. Effect of granting or denying writ;

rehearing; precedents; qualifica
tions of justices.

1545e. Supreme court may also act on ap
plications; must act on certain ap
plications.

1545f. Powers incidental to offices of judges.
1545g. Expenses of designated justices.

Article 1541. [942] [1011b] Filing, time of, etc.
Time of filing petition.-It is essential to the jurisdiction of the Supreme Court that

the petition for a writ of error be filed in the Court of Civil Appeals within 30 days from
the overrultng of a motion for a rehearing. Vinson v. W. T. Carter & Bro., 106 Tex. 273,
166 S. W. 363, denying writ of error (Civ. App.) 161 s. ,W. 49.

Action of lower court on motion for rehearing.-The Supreme Court will not refuse
a petition for a writ of error because of the failure of the Court of Civil Appeals to act
directly upon the motion for the rehearing, which was not filed in time, where the Su
preme Court has jUrisdiction and 'it is sufficiently shown that the failure to file a mo

tion for a rehearing was due to accident or some cause other than the negligence of
the applicant. Vinson v. W. T. Carter & Bro., 106 Tex. '273, 166 S. W. 363, denying
writ of error (Civ, App.) 161 S., W. 49.

The overruling by the Court of Civil .Appea.ls of a motion for leave to .file a motion
for rehearing, which was not filed within the time specified, is equivalent to an over

ruling of the motion for rehearing, and flxes the time from which the period for filing
the petition and writ of error begfris to run. Id.

Art. 1542a. Notice to defendant in error; copy of application to be
delivered, etc.

Filing answer without reservation.-Where defendant in error filed an answer, as

authorized by Supreme Court rule b (142 S. W. viii), based on arts. 1542a-1542c, with
out reserving a right to be heard, the court will at once dispose of the case. Tyler
Building & Loan Ass'n v. Biard & Scales, 106 Tex. 554, 171 S. W. 1122, reversing judg
ment (Civ. App.) 165 s. W. 542. Rehea,ring denied 106 Tex. 554, 171 s. W. 1200.

Art. 1543. Referring case back to Court of Civil Appeals for find
ings of fact.-If upon inspection of the petition for writ of error and the
record of the cause it shall appear that a Court of Civil Appeals has failed
to file conclusions of fact, or has not complied with the requirements of
the law in filing such conclusions, and that such conclusions are neces

sary to enable the Supreme Court properly to determine the rights of the
parties, the court may suspend action on the petition for writ of error

and return the record to the' Court of Civil Appeals' with instructions to
make and return conclusions of fact upon the points indicated by the
Supreme Court. [Acts 1913, p. 107, § 1; Act March 15, 1917, ch. 75, § 1.]

See note under art. 1521. See art. 1522a, ante.
.

Cited, McFarland v. Hammond, 106 Tex. 579, 173 S. W. 645 (dissenting opinion);
Spence v. Fenchler (Sup.) 180 s. W. 597; Moore v. State (Sup.) 181 s. W. 438.

Art..1591 not repealed.-See Cole v. State, 170 S. W. 1036, 106 Tex. 472, dismissing
:petition for writ of error (C'iv. App.) 163 s. W. 353.·

Art. 1544. Grant of writ of error or answer of questions.-If, upon
examination of the petition for writ of error the Supreme Court shall
find the case to be one of which it may take jurisdiction, the court shall
grant or refuse the writ of 'error or answer the questions certified by the
Court of Civil Appeals, as the case may be. [Acts 1913, p. 107, § 1; Act
March 15, 1917, ch. 75, § 1.]

See note under art. 1521. See art. 1522a.
Cited, McFarland v. Hammond, 106 Tex. 579, 173 S: W. 645 (dissenting opinion);

'Spence v. Fenchler (Sup.) 180 S. W. 597.

Granting writ for purpose of remand of cause.-In an action on a life 'policy, where,
.after judgments for the beneficiary in the district court and Court of Civil Appeals,
the insured is discovered to be alive, plaintiff's and defendant's motion in the Supreme
Court that the petition for writ of error be granted and the cause remanded for dis-
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missal will be granted. Knights of the Maccabees of the World v. Parsons (Bup.) 182-
S. W. 672.

AM. 1591 not repealed.-See C'ole v. State, 170 S. W. 1036, 106 Tex. 472, dismissing'
petition I for writ of error (Civ. App.) 163 S. W. 353.

Art. 1545a. Good cause to be shown for award of writ of error.-It
is made a condition of obtaining a review upon writ of error, by the Su
preme Court, of any final judgment of any Court of' Civil Appeals, that
good cause therefor first be shown in an application for such writ, a&

heretofore required, the sufficiency of such'lcause to be determined as

herein provided. [Act March 15, 1917, ch. 76, § 1.]
Became a law March 15, 1917.
See San Antonio & A. P. nv, Co. v. Blair (Bup.) 196 S. W. 502.

Art. 1545b. Designation of three justices of the Courts of Civil Ap
peals.-Provided the Chief Justice of the Supreme Court or any two of
the Justices thereof are empowered, as soon as this Act shall become a

law, by a writing to be recorded in the minutes of the Supreme Court, to

designate three of the Justices of the Courts of Civil Appeals to act as

hereinafter provided. The powers given to the Chief Justice, or Associ
ate Justices, of the Supreme Court, may be exercised from time to time
as long as reason therefor may exist, and the personnel of the designated
Justices of the Courts of Civil Appeals may be changed as often as may
be found advisable, by relieving one, or more, and designating another,
or others, in order to interfere as little as possible with the work of the
Courts of Civil Appeals, such action to be in writing and recorded, as be
fore; and not more than one Justice shall be designated to serve at any
one time from anyone of these courts. [Id., § 2.]

Art. 1545c. Justices designated to act on applications for writs of
error.-It shall be the duty of the Justices of the Courts of Civil Appeals
so designated, upon receiving notice thereof, to assemble together at the
Capitol of the State and to take up, consider and. act upon such applica
tions for writs of error, whether then pending or afterwards filed as may
be referred to them by Supreme Court or any two justices thereof, by
granting, refusing ore dismissing the same in accordance with the prac
tice of the Supreme Court heretofore prevailing; and such designated
Justices may make such orders and give such directions, incidental. to
the consideration and disposition of applications, as are sanctioned by
such practice. [Id., § 3.]

Art. 1545d. Effect of granting or denying writ; rehearing; prece
dents; qualifications of justices.-The granting of an application shall
admit the cause into the Supreme Court to be proceeded with by that
court as heretofore provided by law. The refusal or dismissal of an ap
'plication shall have the effect of denying the admission of the cause into
the Supreme Court, except that motions for rehearing may be made to
such designated justices in the same way as such motions to the Supreme
Court have been heretofore allowed; provided, that the refusal or dis
missal of any' application shall not be regarded as a precedent or authori
ty in any other cause; and, provided, that no one of such justices shall
participate in acting upon an application in a cause decided during his in
cumbency by the court of which he is a member. [Id., § 4.]

Art. 1545e. Supreme Court may also act on applications; must act
on certain applications.-The Supreme Court shall still have power to
act upon applications for writs of error, when deemed expedient, and the
same power is hereby conferred upon the Justices of that court, action by
any two of whom shall be sufficient. And in any cause in which the
Judges of the Courts of Civil Appeals shall have disagreed, or which the
Court of Civil Appeals shall have held differently upon the same ques
tion of law the holding of another Court of Civil Appeals or of the Su
preme Court, or shall have declared void a Statute of the State, the appli
cation' for writ of error shall be passed upon by the Supreme Court. [Id.,
§ 5.]
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Art. 1545f. Powers incidental to offices of judges.-The powers
'herein conferred upon the Chief Justice and Associate Justices of the

Supreme Court and of the Courts of Civil �ppeals are declared to be in
.oiderrtal to the offices held by them respectively. [Id., § 6.]

Art. 1545g. Expenses of designated jm�tices.-Justices of the Courts
-of Civil Appeals shall be entitled to have their actual and necessary ex

penses i?curred in going .t�, .remainin_g at and re.turning from the Capit?l
in the discharge of the additional duties hereby Imposed upon them, paid
-out of the State Treasury from warrants drawn by the Comptroller, bas
,ed upon itemized accounts of such expenses, verified by the certified or

.affidavit of the claimant. [rd., § 7.)

CHAPTER SEVEN

PROCEEDINGS IN CASES IN,THE SUPREME COURT

Article 1546. [967] [1033] Trial to be on questions of law only.
Questions that can be constdered.c--A fact not disclosed by the statements and opin

ions of the Court of Civil Appeals certifying .a question to the Supreme Court cannot be
-constdered by the Supreme Court as a basis for its answer. American Bonding Co. of
Baltimore v, Logan, 106 Tex. 306, 166 S. W. 1132.

The Supreme Court, on certified questions from the Court of Civil Appeals will
-confine its answers to issues of law presented in the certificate, and will not answer ab
stract questions of law. San Antonio & A. P. Ry. Co. v. Houston Packing Co., 106 Tex.
383, 167 S. W. 228.

In answering a questton certified from the Court of Civil Appeals the Supreme Court
will predicate the answer solely upon the statement of the case as contained in the cer

tificate. Watkins, v. Minter (Bup.) 180 S. W. 227.
Where a question is certified by the Court of Civil Appeals, the Supreme Court will

ordinarily look only to the certificate to determine the essential facts on which the ques
tion is predicated, and not to the statement of facts, though it accompanies the cer

tificate. Moore v. State (Bup.) 181 S. W. 438.
Where disposition by the Court of Civil Appeals of cross-assignments by parties

who did not appeal to such court was not made the subject of a writ of error, the Su
preme Court need not consider it. Cain v. Bonner (Bup.) 194 S. W. 1098.

Assignments of errorv=An assignment of error that the court erred in overruling a

motion for new trial because the verdict was clearly excessive is too general to be con

:sidered. Galveston, H. & H. R Co. v. Hodnett (Civ. App.) 155 S. W. 678, judgment
reversed 106 Tex. 190, 163 S. W. 13.

Error of the trial court.in attempting to cancel a deed to land located in a foreign
country, when apparent of record, is fundamental, and the form of the assignment of
error is unimportant. Holt v. Guerguin, 106 Tex. 185, 163 S. W. 10, 50 L. R. A. (N. S.)
1136, reversing judgment (Civ. App.) 156 S. W. 581.

On writ of error to the Court of Civil Appeals, assignments relating to the denial
or a continuance and admission of evidence do not present questions of substantive law,
:and therefore cannot be determined. Browder v. Memphis Independent School Dlst.
(Bup.) 180 S. W. 1077, affirming judgment (Civ. App.) 172 S. W. 152.

Issues of fact.-On certificate from the Court of Civil Appeals, the Supreme Court
cannot' find the facts, but is limited to those- found by the Court of Civil Appeals as
presented in the certificate. Ft. Worth Improvement Dist. No.1 v. City of Ft. Worth,
106 Tex. 148, 158 S. W. 164, 48 L. R A. (N. S.) 994.

The question whether an absolute deed was a deed or mortgage, on conflicting evi
-dence, being one of fact for the judge, his decision, when approved by the Court of Civil
Appeals, is beyond disturbance by the Supreme Court. Gochrane v. Wilson, 106 Tex.
180, 160 S. W. 593.

Where the Court of C'ivil Appeals certifies to the Supreme Court the question whether
the evidence sustains a judgment for plaintiff, only the evidence which tends to prove
plaintiff's case can be . considered. Carsey v. Hawkins, 106 Tex. 247, 163 S. W. 586.

On writ of error to review a judgment of the Court of Civil Appeals affirming a

judgment of the trial court, the verdict, supported by sufficient evidence, will not be
disturbed. Pecos & N. T. Ry. Co. v. Thompson, 106 Tex. 456, 167 S. W. 801, reversing
judgment (Civ. App.) 140 S. W. 1148.

After verdict for plaintiff, the Supreme Court, passing on a question of fact, must
reject all evidence favorable to defendant, and consider only that sustaining the verdict.
Cartwright v. Canode, 106 Tex. 502, 171 S. W. 696, affirming judgment (Civ. App.) 138
S. W. 792. '

On review after it verdict on conflicting evidence, the court will assume that the
facts were as found. Diamond v. Duncan (Sup.) 172 S. W. 1100, affirming judgment
(Civ. App.) 138 S. W. 429. Rehearing denied (Sup.) 177 S. W. 955.

On error to action of Court of Civil Appeals in reversing judgment for plaintiff
and rendering judgment for defendant, the Supreme Court must give to the evidence
that plaintiff was guilty of negligence the

.

construction most favorable to him. Mitchum
v. Chicago, R I. & G. Ry. Co. (Bup.) 173 S. W. 878, reversing judgment Chicago, R. I.
& G. Ry. Co. v. Mitchum (Civ. App.) 140 S. W. 811.
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A finding' of fact of the trial court, not disturbed by the Court of Civil Appeals
when reversing the judgment on a question of law, is conclusive on the Supreme Court.
Cook v. Smith (Bup.) 174 S. W. 1094, reversing judgment (Civ. App.) Smith v. Cook, 142
S. W. 26.

On writ of error from the decision of the appellate court, reversing the judgment
of the trial court and rendering judgment for the opposite party, the Supreme Court
must consider the evidence in the light most favorable to the successful party in the
trial court. Manning v. Beaumont, S. L. & W. Ry, Co. (Sup.) 181 S. W. 687.

The Supreme Court is confined in its jurisdiction to questions of law, so that that
court cannot, except upon uncontroverted evidence, reverse a finding on a question of
fact in the court below. Goodwin v. Gunter (Sup.) 185 S. W. 295.

It was a question of fact for the trial court whether the efforts of a broker's agent
produced the ultimate purchaser of the property. Id.

.

On error to review the judgment of a Court of Civil Appeals, on appeal in an ac

tion against a railroad by its employe for personal injuries, the Supreme Court cannot
hold the verdict not excessive, the sole cause for which the Court of Appeals reversed,
and affirm the judgment of the trial court for the full amount as that would involve the
determination of a question of fact. Wilson v. Freeman (Sup.) 185 S. W. 993.

The Supreme Court on writ of error to the Court of Appeals cannot pass on the
weight of the evidence. Gulf, C. & S. F. Ry. Co. v. Nelson (Sup.) 192 S. W. 1056.

Questions of law.-Where Court' of Civil Appeals, on appeal from judgment for plain
tiff in suit for personal injuries, held that there was no evidence to sustain the verdict,
a law question is presented on. error to review such judgment in the Supreme Court.
but not where it found the evidence insufficient to sustain the judgment. Wilson v.

Freeman (Sup.) 185 S. W. 993.

CHAPTER EIGHT

HEARING CAUSES

Article 1548. [971] [1042] Order of trial of causes.
Advancement of causes.-A confession of error after the granting of a writ of error

does not justify the advancement and hearing or the case in the Supreme Court out of
its regular order upon the docket. Galveston, H. & S. A. Ry, Co. v. Dickens (Bup.)
182 S. W. 288.

Where, after defendant in error confessed error in the charge to secure an advance
ment on the docket, he filed, in good faith, and with the sanction of the court, a writ
ten argument citing authorities in support of the charge to afford the court the benefit
thereof, the action was not sufficient basis for granting of plaintiff in error's motion to
vacate the advancement of the case. Id.

CHAPTER NINE;

JUDGMENT' OF THE COURT

Art.
1550. .Judgments in open court; opinions

in writing.
1552. If judgment reversed, may remand

to court of civil appeals or dis
trict court.

Art.
1553. No reversal or dismissal for want

of form ..

1559. No mandate to be taken out after
twelve months, in case of reversal
and remand; certificate and· dis
missal.

Article 1550. [974] [1047] Judgments in open court; opinions in

writing.
Stare declsls.-The individual views of the member of a court delivering an opinion

is not binding as stare decisis upon any other court. Bridgewater v. Hooks (Civ. App.)
159 S. W. 1004.

While all courts may change their decisions, the court, in determining the law of a

foreign state, must presume that an authoritative announcement of the law will not be
changed. Stamp v. Eastern Ry. Co; of New Mexico (Civ. App.) 161 S. W. 450.

Where an appellate court withdraws an opinion, it should, in deference to the court's
wishes, be treated as if never rendered. Mixon v. Wallis (Civ. App.) 161 S. W. 907..

The doctrine of stare decisis has but little weight where no property rights are in
volved, and the only question is the policy of the state. Ex parte Francis, 72 Cr. R. 304,
165 S. W. 147.

In the construction of the Constitution of another state, the construction placed
thereon by the courts. of that state should govern. Id.

Where the statutes of another state are pleaded and proved, the courts will refer for
their construction to the reported decisions of such state. Ogg v. Ogg (Civ. App.) 165_
S. W. 912.

Because court adopts a rule established by line. of decisions upon given question, it
does. not necessarily follow that-It must carry such rule to its logical results where par-
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ties occupy different relations to subject and to each other. Thompson v. First State
B!:Lllk of Amarillo (Civ. App.) 189 S. W. irs,

The weight of precedents establishing a certain rule of evidence is not lessened by
the fact that such precedents have changed the ordinary rule as to evidence and ap
plied a more .atrtct rule without any legislative enactment. Pierce-Fordyce Oil Ass'n v:

Staley (Civ. App.) 190 S. W. 814.
Ordinarily, where courts have passed on constitutionality of a statute, they will not

in a subsequent case reopen discussion. Lyle v. State (Cr. App.) 193 S. W. 680.
Where a rule has once been deliberately adopted and declared by courts, it should

not be disturbed unless by a court of appeal or review, and never by same court except
for very urgent reasons and upon clear manifestation of error. Id.

The rule that, when a statute has been construed by the highest court having juris
diction to pass on it; such construction is' as much a part of the statute as if plainly
written into it originally, applies to the construction of Constitutions. Id.

-- Following decisions of Supreme Court and Court of Criminal Appeals.-Regard-
, less of the inclination of the members' of the Court of Civil Appeals, that court will
follow a decision of the Supreme Court, the effect of which has not been destroyed or

weakened by later decistons, although vigorously criticised by text-writers and out of
harmony with the decisions of other states. Bennett v. Gulf, C. & S. F. Ry. Co. (Civ.
App.) 159 S. W. 132.

The Courts of C'ivil Appeals must follow the decisions of the Supreme Court. Camp
bell v. Honaker's Heirs (Civ. App.) 166 S. W. 74.

Where the decisions of the Supr.eme Court are conflicting, the Court of Civil Ap
peals is bound by the last one. Texas Bitulithic Co. v: Abilene St. Ry, Co. (Civ. App.)
166 S. W. 433.

While the construction of the civil statutes by the, Supreme Cour-t will be followed
by the Court of C'riminal 4-ppeals, that court, in enforcing the criminal laws, must, fol
low its own judgment, though contrary to the decisions of the Supreme Court. Barnes
v. State, 75 Cr. R. 188, 170 S. W. 548, L. R. A. 1915C, 101.

'

The decisions of the Supreme Court and of the Court of Criminal Appeals on mat
ters of criminal law are binding upon the Court of Civil Appeals. State v. Country
Club. (Civ. App.) 173 S. ViT. 570.

Where the assignments of error raise only the constitutionality of an act which the
Supreme Court has held constitutional, the Court of Civil Appeals will affirm. El Paso
Sash & Door Co. v. Carraway (Civ. App.) 186 S. W. 363.

Under Const. art. 5, § 3, where a law imposes a penalty by prosecution for its vio
lation and not a remedy by civil recovery, the opinion of the Supreme Court against its
validity is not binding on the Court of Criminal Appeals, which may proceed to enforce
the statute. State v. Clark (Cr. App.) 187 S. W. 760; Same v. Nabers (Cr. App.) 187
S. W. 783, 784.

In so far as principle of stare decisis is concerned, decisions of Supreme Court of
Texas rendered before its criminal jurisdiction was transferred to the' Court of Crim
inal Appeals are in effect decisions by Court of Criminal Appeals. Lyle+ v. State (Cr.,

App.) 193 S. W. 680.
-- De<:isions of federal courts.-'-The question of the privilege of a foreign cor

poration to be sued in a particular county within the state is a state question on' which
the decisions of the state Supreme' Court are controlling, though contrary to those of
the federal courts. Atchison, T. & S. F. Ry. Co. v. Btevens (Civ. App.) 192 S. W. 304;
Atchison, T. & S. F. Ry. Co. v. Ayers (Clv. App.) 192 S. W. ,310.

The decisions of the federal Supreme Court on the questions of the construction and
validity of contracts for interstate shipments are controlling on the state courts. .Bt,
Louis, I. M. & S. Ry. Co. v. West Bros. (Civ. App.) 159 S. W. 142.

The binding effect of decisions of the Supreme Court upon the territory of New
Mexico was not changed by act of Congress of 'March 3, 1911, providing that the amount
in controversy, upon, which the right to appeal to the federal Supreme Court depended,
should be ascertained under oath; that being a mere matter of pleading and procedure.
Stamp v. Eastern Ry. Co. of New Mexico (Civ. App.) 161 S. W. 450.

A decision of the United States Circuit Court of Appeals of the Eighth circuit, which
is the appellate court of the territory of New Mexico, that there can be no recovery of
damages for mental anguish for delay in the delivery of a message is the law of the
territory of New Mexico on that point, but the decision does not cover a case where

,plaintiff also seeks to recover the price paid" for transmitting the message. Western
Union Telegraph Co. v. White (Civ, App.) 162 S. W. 90fi.

That a .mutual benefit society was chartered by a special act of Congress author-'
izing it, to amend its constitution at pleasure did not make the question whether an un

reasonable raise in rates constituted a breach of existing contracts one of exclusive fed
eral jurisprudence, so as to render decisions of the United States court binding prec
edents. Suprrime Lodge K. P. v. Mims (Civ. .App.) 167 S. W. 835.

The states having delegated their authority over matters of extradition to the fed
eral government, the decisions of the federal courts are conclusive on the state courts
as to such subject. Ex parte Lewis, 75 Cr. R. 320, 171} S. W. 1098.

Tp.e construction of a federal statute by the federal Supreme Court is binding on
the state courts. Gulf, C. & S. F. Ry, Co. v. Vasbinder (Civ. App.) 172 S. W. 763.

In a shipper's action for damages to an interstate shipment. of live stock, shipped
under a written contract, the decisions of the federal courts are controlling: Chicago,
R. I. & G. Ry, Co. v. Dalton (Civ. App.) 177 S. W. 556.

Decisions of federal Supreme Court construing the Interstate Commerce Act are

binding on the state courts. Stevens & Russell V. St. Louis Southwestern Ry. Co. (Civ.
App.) 178 S. W. 810.

' '

The decision of the United States Supreme' Court in another case- of the same con

trolling facts will be followed. Supreme Lodge, K. P., v. Cooper (Civ. App.) 188 S.
W.943.

The holdings of state courts that injuries received before voyage began do not' fall
under the term "transportation" or the contract of shipment are not controlling in case

283



Art. 1550 COURT-SUPREME (Title 31

ef an interstate shipment, in view of provision including such injuries in term "trans.
portatton" in Interstate Commerce Act, § 1. Chicago, R. I. & G.' Ry. GO'. v. Whaley
(Civ. App.) 190 s. W. 833.

The question whether a tax upon an interstate carrier, measured by its gross earn

ings, is one upon interstate commerce, so as to be beyond the power of the state to
Impose, is corrtrolled by the decisiens or the United States Supreme Cour-t, Houston Belt
& Terminal Ry, CO'. v. State (Sup.) 192 s. W. 1054.

Deciston or United States Supreme Court
-

construing Carmack Amendment to' ap
ply to' damages caused by delay in transportatton is controlling en state courts, Gulf,
C. & S. F. Ry. CO'. v. Nelsen (Sup.) 192 s. W. 1056.

-- Dictum.-Altheugh the coritra.ct under discusston by the Supreme Court was

clearly void en another ground, its opirrion, placing the real emphasis en the ground
that a stipulatien as to' the time within which action should be brought was invalid
under the statute, was net dictum. Texas & P. Ry. Co. v. Langbehn (Civ. App.) 158
S, W. 244, denying second rehearing, 150 S. W. 1188.

The Supreme Ceurt's constructton or a rule of court, expressed without equlvoca
tlorr and with emphatic language, and called fer by the questions certified, is net obiter
dictum, but is binding upon the Cour-t or civil Appeals. Benton v. Kuykendall (Civ,
App.) 160 S. W. 438.

A decision of a question net necessary to' a dtspositton or the case, and to' which the
court did net give that tnvesttgatton it would otherwtse have felt called upon to' give,
is obiter dictum. Ex parte Francis (Civ. App.) 165 S" W. 147.

,

A determinatien by the Supreme' Cour-t that a bona fide club selling intexicating
liquors only to' its members is not engaged in the business of selling such ltquors held
dictum, in view or the questions certified under art. 1619. State v. Countr-y Glub (Civ.
App.) 173 s. W. 570.

The court's dtscusston or a question which is net involved is net binding en it, nor

a precedent fer later cases. Boswell v. Pannell (Sup.) 180 s. W. 593.
Whatever part of the language of an opinion is net necessary to' the decision of

a case is dicta. Southe:rn Union Life Ins. CO'. v. White (C'iv. App.) 188 S. W. 266.
Statement in decision of Supreme Court that suit to enjoin execution en judgment

was direct attack thereon is not binding decision; case in which the statement was

made net being an injunction suit. Texas Gent. R. CO'. v. Hoffman (Clv. App.) 193-
s. W. 1140.

Art. 1552. [975] [1049] If judgment reversed, may remand to
court of civil appeals or district court.

Remand of cause In general.-Where judgment in defendant's favor was reversed:
except as to' a small tract of which he had actual possesslon fer the statutory period,
though his pleading and evidence furnished no field notes or ether description or this.
tract, held that he would be given an opporturil ty to furnish such description instead
or rendering judgment fer plaintiff. Combes v. Stringer, 106 Tex. 427, 167 S. W. 217"
reversing judgment (Civ, App.) 142 s. W. 668.

Where the cour-t reverses the judgment en the weight of evidence, if the evidence,
when considered in the light most faverable to' the successful party, would sustain the
judgment, it must remand the case. Logue v. Seuthern Kansas Ry, CO'. or Texas, lOS:
Tex. 445, 167 S. W. 805, affirming judgment Bouthern Kansas Ry. CO'. or Texas v, Logue
(Civ. App.) 139 S. W. 11.

'

A judginent fer employe will net en appeal be reversed without remand en account.
or his contrtbutorv negligence, if the evidence was such that the jury might have found
him free rrom negligence. Begue v. Texas Tractien CO'. (Bup.) 173 S. W. 875, affirming
judgment Texas Tractien CO'. v. Bogne (Civ. App.) 139 S. W. 1042. Rehearing denied.
Begue v. Texas Tractien CO'. (Sup.) 177 S. W. 954.

Art. 1553. [972] [1043] No reversal or dismissal for want of form.
Rendering Judgment.-Where a case was fully developed, and turned on a question

or law on reversal, judgment will be finally rendered. Wiseman v, Watters (Bup.) 174
S. W. 815, reversing judgment (Civ. App.) 142 S. W. 134.

Where the Cour-t or Civil Appeals erroneously reversed a case because of plaintiff's
eontrtbutorv negligence as a matter or law, and remanded it fer new trial, the Su
preme Court cannot render judgment for the plaintiff, but must affirm the remand.
Tweed v. Western Union Telegraph Co. (Bup.) 177 S. W. 957, denying rehearing (Bup.)
166 S. W. 696.

'

Reversal.-Where the court gives two contradictory Instructlons, one of which is er

roneous, and it cannot be told on which the jury based its verdict, the judgment must be
reversed. J. T. Burgher & Co. v. Floore (SuP.) 174 S. W. 819, affirming judgment (Civ.
App.) Floore v, J. T. Burgher & Co., 142 S. W. 939.

Harmless error.-Evidence. Houston & T. C. Ry. Co. v. Fox, 106 Tex;' 317, 166 S.
W. 693, reversing judgment (Civ. App.) 156 S. W. 922.

Instructions. Southwestern Telegraph & Telephene Co. v. Sanders (Sup.) 173 S.
W. 865, affirming judgment (Civ. App.) 138 S. W. 1181; Texas & P. Ry. GO'. v. Matkin
(Sup.) 174 S. W. 1098, affirming judgment (Civ. App.) 142 S. W. 604; Carpenter v. Trinity
&' B. V. Ry. CO'. (Sup.) 184 S. W. 186.

Where judgment of the Court ot Civil Appeals seems correct, it should be affirmed
en writ or error to the Supreme Court, though -Insufftcient reasons are assigned there
fer. Spence v. Fenchler (Bup.) 180 S. W. 597.

Art. 1559. No mandate to be taken out after twelve months, in case

of reversal and remand; certificate and dismissal.'
Affirmance on certlficate.-Defendant, who did net appear and who did net prosecute

writ of error, cannot defeat affirmance of the judgment en certificate by showing prier
,

suit by him to cancel the note. Blassingame v. Cattlemen's Trust CO'. (Civ. App.) 174
S. W. 900.
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Dismissal by lower cour1:.-Where a cause was reversed and remanded by a Court
of Civil Appeals, and no mandate issued within a year, the district court properly dis
missed the cause and refused to reinstate it. Pevito v. Southern Gas & Gasoline En

gine Co. (Civ. App.) 187 S. W. 1009.

CHAPTER TEN

REHEARING

Article 1561. [977] [1051] Motion for, when and how made.
Rehearing -to correct entry.-The Supreme Court will grant a rehearing to make a

proper entry refusing a petition for writ of error which was erroneously marked, "Dis
missed for want of jurisdiction." Walker v. Ward (Bup.) 183 S. W. 1144.

Application.-On motion for rehearing in mandamus to require a Court of Civil Ap
peals to certify a decision under art. 1623, on ground of conflict with decision of another
court, Supreme Court will not consider any decision not mentioned in petition. Coul
tress v. City of San Antonio (Sup.) 187 S. W. 194.

CHAPTER ELEVEN

EXECUTION OF JUDGMENT
Article 1567. [983] [1057] Judgment enforced, how.
Power of Supreme Court ex.cluslve.-Where Supreme Court judgment authorized

state superintendent of public buildings to enter upon and improve certain property in
the custody of a patriotic organization, held, that diatrrct court would be prohibited
from entertaining suit in which the superintendent was required to answer interroga
tories as to his plans and expenditures; the enforcement of such judgment belonging
exclusively to the Supreme Court. Conley v. Anderson (Bup.) 164 S. W. 985.
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TITLE 32

COURTS OF C}:VIL APPEA.LS
Chap.

1. Judges of the courts of civil appeals.
2. Terms of the courts of civil appeals.
3. Jurisdiction of the courts of civil ap

peals.
5. Stenographers.
6. Proceedings in cases in the courts of

civil appeals.

Chap.
7. Hearing causes.

8. Certification of questions to Supreme
Court, etc.

9. Judgment of the court.
10. Conclusions of fact and law.
11. Rehearing.

CHAPTER ONE

JUDGES OF THE COURTS OF CIVIL APPEALS

Article 1584. [1021] Disqualification of judges.
Interest as taxpayer.-Under Const. art. 5, § 11, taxpayers of the city of Dallas held

disqualified to sit in the Court of Civil Appeals in review of a judgment holding that an
ordinance for the issuance of bonds submitted to the electors under Dallas Charter; art.
8, had not been adopted. Holland v. Cranfill (Civ. App.) 167 S. W. 308.

Effect of appointment of speclat associate Justice.-Under Const. art. 5, § 11, as

amended September 22, 1891, where single justice of Court of Civil Appeals was recused,
a special associate justice properly was appointed by the Governor to sit, and the court
so composed was legally constituted, despite this article. Boynton Lumber Co. ·v. Houston
Oil Co. of Texas (Civ. App.) 189 S. W. 749.

CHAPTER TWO

TERMS OF THE COURTS OF CIVIL APPEALS

Art. Art.
1586. Places where courts of civil appeals 1587. Transfer of causes.

shall be held.

Article 1586. [993] Places where courts of civil appeals shall be
held..

7. The Court of Civil Appeals for the Seventh Supreme Judicial Dis
trict shall hold its sessions in the city of Amarillo, in the county of Pot
ter, and its terms shall commence on the first Monday of October, of
each year, and shall continue in session until the first Monday in July of
each succeeding year. [Act March 22, 1915, ch. 70, § 4.] .

.

8. The Court of Civil Appeals of the Eighth Supreme Judicial Dis
trict shall hold its sessions in the city of El Paso, in the county of El
Paso, and its terms shall. commence on the first Monday of October of
each year and shall continue in session until the first Monday of July 'in
each succeeding year. [Id., § 5.] .

9. The Court of Civil Appeals for the Ninth Supreme Judicial Dis
trict shall hold its sessions in the city of Beaumont, in 'the county of Jef
ferson, and its terms shall commence on the first Monday in October of
each year, and shall continue in session until the first Monday in July
of each succeeding year, provided, however, said court may commence.

its first session immediately upon the appointment and qualification of
the judges thereof, and the organization of the court, and provided fur
ther;: that if said court is located at Beaumont, the citizens thereof will
furnish, provide and equip suitable room or rooms for said court and
the members thereof without cost or expense to the State. [Id., § 3.]

Explanatory.-This act took effect 90 days after March 20, 1915, the date of the ad
journment of the legislature. The act amends "phapter 120 of the acts of the Regular
Session of the Thirty-second Legislature," etc.
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Art. 1587. [994a] Transfer of causes.

Transfer of causes In general.-Under this article, which was enacted pursuant to
Const. art. 5, § 6, providing for the jurisdiction of cases transferred from one district to
another, held, that the Court of Civil Appeals for the Third district had the same juris
diction over a case arising in Navarro county in the Fifth district as it would have had
had the case been originally; appealed from a county within the Third district. Wither
spoon v. Daviss (Clv, App.) 163 S. W. 700.

In trespass to try title in district court of Sabine county appeal to First Court of
Civil Appeals was proper, whence it would have taken its course, under order of the Su
preme Court transferring cases, from the First Court of Civil Appeals to the subsequently
oganized Ninth Court of Civil Appeals. Mott v. Scurlock (Civ. App.) 185 s. W. 1016.

CHAPTER THREE

JURISDICTION OF THE COURTS OF CIVIL APPEALS
Art.
1589. Jurisdiction defined.
1590. Judgment conclusive, when,
1591. Same subject.

Art.
1592. Issue writs of mandamus, etc.
1593. Inquire into facts of jurisdiction.
1595. May mandamus district courts.

Article 1589. [996] Jurisdiction defined.
Cited, Turnbow v. J. E. Bryant Co. (Civ. App.) 159 s. W. 1i'05; McFarland v. Ham

mond, 106 Tex. 579, 173 S. W. 645 (dissenting opinion).
Jurisdiction in general.-The Courts of Civil Appeals have no jurisdiction by reason

of their general jurisdiction in civil cases Of an appeal in a proceeding to contest the
nomination for congressman at large. Lane v. McLemore (Civ. App.) 169 S. W. 1073.

Appeals from district courts.-Under Const. art. 5, § 6, a Court of Civil Appeals of
the appropriate district has jurisdiction of an appeal from a determination of the dis
trict judge establishing a claim against the state in accordance with the authority con

ferred by Acts 31st Leg. (2d Called Sess.) c. 28. State v. Haldeman (Civ. App.) 163 S. W.
1020.

Appeals from county courts-Amount in controversy.-A suit in the county court for
mandamus to compel a justice of the peace rendering judgment for $79.65 to allow an

appeal and to make a transcript to the county court, if treated, as it must be, as involv
ing the appellate jurisdiction of the county court, is within this article. Knight V. Arm-
strong (Civ. App.) 162 s. W. 448.

.

The Court of Civil Appeals, under this article, has no jurisdiction of a judgment of
the circuit court dismissing an appeal from a justice, when less than $100 was involved.
Underwood v. Watson (Civ. App.) -162 s. W. 1015.

A judgment on a note .ror $75, and for foreclosure of a mortgage securing it on cattle,
. alleged to be worth $100, is not appealable. Ford v. Johnston (Civ. App.) 164 S. W. 424 .

. A counterclaim for more than $100 in a suit for a less amount confers jurisdic-
tion. Id.

.

The Court of Civil Appeals held to have jurisdiction of an appeal from the county
court from a judgment in an action before a justice against appellants, in which they
were claimed to' have converted cotton mortgaged to secure notes, where the value of the
cotton was in excess of $100, even if the debt was less than that amount. A. J. Bird
song & Son v. Allen (Civ. App.) 165 S. W. 46.

A Court of Civil Appeals has no jurisdiction, under subd. 3, of an appeal from a

judgment of the county court, rendered on appeal from a justice's court, where the
amount in controversy and the judgment of the county court are for less than $100.
Western Union Telegraph Co. v. Fricke & Boyd (Civ. App.) 167 S. W. 6 ..

Under this article and article 4973, judgment of county court, on appeal from a jus
tice in action to recover unpaid balance of bank deposit amounting to $100, held not ap
pealable to the Court of Civil Appeals, though the petition also prayed damages in the
sum of $25. Ft. Worth State Bank v. Little (Civ. App.) 168 S. W. 55 .

. Attorney fees recoverable under art. 2178, held, part of the amount in controversy.
Wichita Valley Ry. Co. v. Leatherwood (Civ, App.) 170 S. W. 262.

'

Under this article, court held to have no jurisdiction of appeal in action commenced
in justice court on note for $100, with no stipulation for attorneys' fees. Kelley v. Audra
Liodge No. 438, Fraternal Union of America (Civ. App.) 176 s. W. 784.

Under art. 2182, where three suits were consolidated, held that jurisdiction of Court
of Civil Appeals was determinable according to the sum of the amounts involved in the
three suits. Rust v. Texas & P. Ry, Co. (Sup.) 180 s. W. 95.

Under this article, held that an appeal by plaintiff rrom a.judgment of the county
court for a party claiming an attached bale of cotton worth $48 was unauthorized, though
judgment for $124 was sought in the action, which was brought against claimant's hus-
band. Spaulding Mfg. Co. v. Trammel (Civ. App.) 180 S. W. 910.

.

Where, on appeal to county court, actions were consolidated by agreement· and car
ried On in appellee's name, held, that a third person, interested as plaintiff in one of
them, would be presumed to have assigned his interest, and the amount involved in the
two will be considered as determinative of the jurisdiction of the Court of Civil Appeals.
Kansas City, M. & O. Ry, Co. of Texas v. Adams (Civ. App.) 182 s. W. 365.

In determining the amount in controversy in any given case, the court will look to the
averments in tbe body of the' petition, and not alone to the prayer for relief. Wells
Fargo & Co. Express v. Crittenden (Civ. App.) 189 S. W. 296.

.

Where interest is allowed upon the claims for damages, it is treated as a part of the
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damages, and not interest, within the meaning of the statute fixing the jurisdictional
limits of the courts. ld.

On petition in action for damages in the amount of $100, costs of suit, and general
relief, without asking for interest, the amount in controversy did not exceed $100, and
judgment of county court on appeal from justice court was final, and not appealable. Id,

'Art. 1590. [996] Judgment conclusive, when.
Cited, Marshall & E. T. Ry. Co. v. Petty (Bup.) 180 s. W. 105 (dissenting opinion).

Art. 1591. [996] Same subject.
Cited, Scurlock v. Faitchilds (Civ. App.) 159 S. W. 1000; Cole v. State (Civ. App.)

163 S. W. 353; Spence v. Fenchler (Sup.) 180 S. W. 597; Camp v. National Equitable Soc.
of Belton (Sup.) 191 s. W. 699.

Repeal.-This ar-ticle is not impliedly repealed by Laws 1913, c. 55 (Vernon's Sayles'
Ann. Civ. St. 1914, arts. 1521, 1522, 1526, 1543, 1544). Cole v. State, 170 S. W. 1036, 106
Tex. 472, dismissing petition for writ of error (Civ. App.) 163 S. W. 353.

What constitutes Judgment of Court of Civil Appeals.-Under this article a judgment
of affirmance, with damages for delay, held a judgment of the Court of Civil Appeals,
and not of the district court; hence prohibition to .preclude the judgment being enjoined
will issue. Cattlemen's Trust Co. of Ft. Worth v. Willis (Civ. App.) 179 S. W. 1115.

Cases within county court's jurisdiction.-Decision of the Court of Civil Appeals on

appeal in a case cognizable by the county court is final, and a certificate to the Supreme
Court does not lie. Day v. Mercer (Civ. App.) 175 S. W. 764.

The decision of the Court of Civil Appeals on appeal from the county court is final,
and a certificate to the Supreme Court does not lie. Chicago, R. I. & G. Ry, Co. v. Dalton
(Civ, App.) 177 S. W. 556.

An action in the district court laying damages at $1,000, and interest, made the
amount in controversy more than $1,000 and a case of which the county court would not
have had jurisdiction, so that the jurisdiction of the Court of Civil Appeals was not final.
Moose v. Missouri, K. & T. Ry. Co. of Texas, 180 S. W. 225, (Bup.) granting writ of error

(Clv. App.) 179 s. W. 75.
Where, in an action in district court to foreclose a vendor's lien, a separate contro

versy between prior owners was adjudicated,. the recovery being for an' amount within the
jurisdiction of the county court, held that the Court of Civil Appeals' determination of
an appeal from that judgment was final, and could not be reviewed by the Supreme
Court. Carter v. Brown (Sup.) 181 s. W. 685.

Under arts. 1521, 1522, as amended by Acts 33d Leg. c. 55, in view of this article, a
cause originating in the county court cannot, on disagreement in the Court of Civil Ap
peals, be certified to the Supreme Court. Lindsay v. Collings (Civ. App.) 182 S. W. 879.

Cases of boundary.-The test for determining whether a case is one of boundary, in
which event the jurisdiction of the Court of C'ivil Appeals is final, is whether there would
have been any case if there had been no question of boundary. Schiele v. Kimball (Sup.)
194 S. W. 944.

Interlocutory orders.-A determination of the Court of Civil Appeals on appeal from
the grant of a temporary injunction being made conclusive by this article, the Supreme
Court is not authorized by Acts 30th Leg. c. 107, as amended by Acts 31st Leg. 1st Extra
Sess. c. 34, art. 4644, post, to review such determination on writ of error. McFarland v.

Hammond, 106 Tex. 579, 173 S. W. 645, disinissing writ of error Hammond v. McFarland
(Civ. App.) 161 s. W. 47.

.

Art. 1592. [997] May issue writs of mandamus, etc.
Cited, Quamih, A. & P. Ry, Co. v. Leckie (Civ, App.) 176 s. W. 662 ..

ProhibitiQn.-Under Const. art. 5, § ·6, and this article, the Court of Civil Appeals has
power to issue a writ of prohibition to protect its jurisdiction. And the Court of Civil
'Appeals of one district may issue a writ of prohibition against a district court of another
district and parties residing in another district to prevent interference with its judgment.
Cattlemen's Trust Co. of Ft. Worth v. Willis (Civ. App.) 179 s. W. 1115.

Under art. 1591, a judgment of affirmance, with damages for delay, h-eld a judgment
of the Court of· Civil Appeals, and not of the district court; hence prohibition to pre
clude the judgment being enjoined will issue. Id,

VlThere it was sought to enjoin, in a district court outside of the supreme judicial
district, a judgment affirmed by the Court of Civil Appeals, held, the Court of Civil Ap
peals had power to issue prohibition against the district judge and the defendant. Id.

Prohibition to prevent one district court from enjoining a judgment of another, af
firmed by the Court of Civil Appeals, will not, in view of arts. 4643 and 4653, be denied,
because the court hearing the injunction should properly administer the law on the
facts. Id.

A writ of prohibition will issue to a lower court to prevent ,u second writ of injunc
tion on a petition alleging only such facts as were averred or should have been averred
'on the first application. Birchfield v. Bourland (Civ. App.) 187 S. W. 422.

Writs in aid of jurisdiction in general.-An appellate court to protect its jurisdiction
and enforce its mandates may resort to mandamus, prohibition, or any other appropriate
writ. Birchfield ·v. Bourland (Civ. App.) 187 S. W. 422.'

Mandamus.-Court of Civil Appeals held to have power, under this article, to order
official stenographer of district or county court to prepare transcript for pauper appel
lant as required by Acts 32d Leg. c. 119, art. 2071, post. Rice v. Roberts (Civ. App.) 177
s. W. 149; Otto v. Wren (Civ. App.) 184 s. W. 350.

.

Under this article, where a case is reversed, with directions to enter a particular
judgment, and. the trial court enters a judgment materially different from the one di
rected, the remedy of the! dissatisfied litigant is by mandamus to compel entry of the
proper judgment. Witherspoon v. Dav,iss (Civ. App.) 163 s. W. 700.

On an application to the Court of Civil Appeals for a peremptory mandamus against
a district judge to compel him to obey a mandate, the fact that the judge in his, answer
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does not state what course he will pursue when the matter of enforcing the mandate is

properly brought before him will not be regarded as evidence against him.
.

ld.
Where a trial judge refuses to obey a mandate of the Court of Civil Appeals, such

court will adopt such means as may be proper to enforce its mandate, even though an

application for a peremptory mandamus to compel obedience has been previously -denied,
because at the time of the denial there had been no dtsobedtence.,. ;ld.

Allegations, in an application to the Court of Civil Appeals for a peremptory manda
mus against a district judge, that such judge has threatened to disregard a mandate will
not justify the Court of Civil Appeals- in resorting to summary- measures, especially
where the judge in his answer denies making such threats. ld.

Const. a.rt. 5, § 6, and arts. 1592 and 1595, held to extend the jurisdiction of the Courts
of Civil Appeals in cases of mandamus to compel district courts to proceed to trial and
to direct rulings to be there made. Cooney v. Isaacks (Civ. App.) -173 S. W. 901.

However false the minutes of a district court may be, they cannot be corrected' by
mandamus from a Court of Civil Appeals, but only by direct proceedings in the court in

question. Td.
.

After jurisdiction of a case has been given the Court or Civil Appeals, on appeal from
or writ of error to a district court, the appellate court- can compel the restoration of

papers to the files of the lower court by mandamus. Id,
Where the trial court made final an order enjoining a sale of land on execution, man

damus to compel the sheriff to levy execution will not be issued until the order is set
aside. Wilson v. Dearborn (Civ. App.) 179 S. W. 1102, denying rehearing 174 S. W. 296.

A special stenographer in a county court appointed under Acts 32d Leg. c. 119, art.

1932, to act in a single case, who did so for three days, receiving. his pay of $15, could
be compelled thereafter by mandamus to prepare a transcript for the plaintiff, a pauper,
free of charge. Otto v. Wren (Civ. App.) 184. S. W. 350. See, also, art. 1595, and notes.

Injunction.-The Court of Civil Appeals has no jurisdiction to issue injunctions ex

cept in aid of its own jurisdiction, under this article. And where, pending suit to compel
a city to order an election to determine whether a commission should be chosen to- frame
a new charter, amendments to the existing charter, were proposed, but no application
was made to restrain the election on the amendments, complatnant.vafter rderrial of man

damus and an appeal, was not entitled to an injunction from the Court of Civil Appeals
restraining such election. Boynton v. Brown (Civ. App.) 163 S. W, '599.

Whenever it is necessary, to protect or enforce the jurisdiction of the Court of Civil
Appeals, to preserve the status quo of. the parties, such courts have jurisdiction- to grant
an injunction. Gibbons v. Ross (Civ. App.) 167 S. W. 17.

In view of art. 4644, and of the fact that the jurisdiction of the Court of Civil Ap
peals is appellate only, such court has no jurisdiction to issue an original writ of injunc
tion to protect the parties from damage pending an ·appeal. 'Tipton v. Railway Postal
Clerks Inv. Ass'n (C'iv. App.) 170 S. W. 113.

Where property rights are involved in attempted enforcement of criminal ordinances,
Court of Civil Appeals held authorized to inquire into validity of ordinances and grant
relief by injunction if they are invalid. Auto '.rransit Co. v. City of Ft. Worth (Civ.
App.) 182 S. W. 685.

.

Certiorari to bring up or corr-ect recor-d�-Under Rules 11, 22, for Courts Of Civil Ap
peals (142 S. W. xi, xii) appellant, whose bill of exceptions presenting objection to charge
was duly filed in the court below and omitted from record,· held' not entitled' to certiorari
to perfect record. Jefferson Cotton Oil & Fertilizer Co. v. Pridgen & Congleton (Civ,
App.) 172 S. W. 739.

Where the transcript of record does not contain the findings of fact and conclusions
of law, the appellee is entitled to a writ of certiorari to the clerk of the lower court to
secure a supplemental transcript. ;Guth�ridge v. Guther'ldge (Civ. App.) 159 S. W. 452.

Under arts. 2157-2163, a motion to substitute lost papers and for certiorari to perfect
record will not lie where the papers were missing in. court below. Browne Grain Co. v.
Farmers' & Merchants' Nat. Bank of Abilene (Civ. App.) 173 S. W. 942.

Under Courts of Civil Appeals Rule 8 (142 S. W. xi) motion for certiorari to send up
copy of original; citation, filed nearly 11 months after filing. of transcript, cemes too late.
Freeman v. W. B. Walker & Sons (Civ. 'App.) 175 S. W. 455.,

-.

__

- Under rules for Courta-of Civil Appeals, Nos. 8,.11 (142 S. W. xi, . xii) , .plaintH'f's mo-:
tion for certiorari to perfect record, not presented until day of submlsston of case, carne,
too late. Gulf, C. & S. F. Ry. CO. Y. Sullivan (C'iv. App.) 178 S. W. 615.

,
,The refusal by the appellate court' of a writ of certiorari to' include in the record'

findings of fact not material, to any material issue in the case, as well as conclusions of
l�w based thereon, is not an abuse of discretion, as such findings were, wholly immate-
rial, Spence v. Fenchler (Sup.) 180 S. W. 597. '. .

.

Assignment of error in motion for .rehearrng, asking permission to apply to the trial
court to correct a. deficiency in the record, overruled, as in effect a request for a writ to
go out and make a record and then bring it up. Hamilton v. Eiland (Civ, App.) 181 S.
W.260.

:. Motions to strike on grounds that. findings. were not prepared as findings, and had
been expunged, by trial court held to be overruled, as such matter should be brought be
fore the court by certiorari. Price v , .r. B. Faircloth & Co: (Civ. App.) 181 S. W. 707.

.

The Court 0f Appeals cannot .Issue certiorari to correct ,the return as made py the
constable showing the value of the property; attached in order to make it conform to his'
intentions. Fuller, Hanna & Co. v. Rogers (Civ. App.) 184 S. W. 322.

I

Certiorari is not the proper method to perfect a record on appeal, which fails to show
jurisdiction of the county. Rhodes v. Coleman-Fulton Pasture Co. (Civ. App.) 18'5 S. W.
355.

Art. 1593. [998] May inquire into facts touching jurisdiction.
1

Cited, Marschall v. Smith (Civ. App.) 158 S. W. 1047; Cooney v: Isaacks (Civ. App.)73 s. W. 901.

.

Facts touching jurisdictlon.-Under this article the Court of Appeals, on an application by sureties on a supersedeas bond to quash the same, has power to hear proof de-
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hers the record as to the validity of the bond. Rushing v. Citizens' Nat. Bank of Plain
view (Civ. App.) 160 s. W. 337.

In passing upon matters antecedent to the judgment, the Courts of Civil Appeals are
confined to the record as made by the trial court, except as to matters affecting the ju
risdiction of the Court of Civil Appeals, and, where the record is silent as to the ap
pointment of an official court stenographer, the question cannot be raised by affidavits.
Security 'I'rust & Ldfe Ins. Co. v. Stuart (Civ. App.) 160 S. W. 108.

The verity of the record filed cannot be controverted by affidavits. Dennis v. Ken
drick (Civ. App.) 163 s. W. 693.

Where the notation of the pleadings of an action begun in justice court made On the
docket in accordance with art. 2326, did not show whether the amount in controversy
would giVe jurisdiction on an appeal from the county court, the Court of Civil Appeals
may, under this article, inquire into the facts to ascertain whether it has jurisdiction.
A. J. -Blrdsong & Son v. Allen (Civ. App.) 165 s. W. 46.

A stipulation to waive the filing of briefs cannot be established by affidavits. Texas
& P. Ry, Co. v. Cave (Civ. App.) 173 S. W. 988, 1201.

.

. .

A Court of Civil Appeals cannot correct the record of a case by hearing testimony,
nor inquire into acts occurring subsequent to the judgment, and not made a part of the.
record, unless it is a matter affecting jurisdiction within Rev. St. art. 998. Hamilton v.
Eiland (Civ. App.) 181 s. W. 260.

Under this article the Court of C'ivil 'Appeals has power to ascertain by affidavit or

otherwise such matters of fact as may be necessary to the proper exercise of its jurisdic
tion. Webster v. International & G. N. Ry, Co. (Civ. App.) 184 S. W. 295.

Art. 1595. [1000} May mandamus district courts.
See notes under art. 1592.
Extent of power conferred.-Const. art. 5, § 6, and statutes thereunder, Rev. St. arts.

1692 and 1595, held to extend the juris!iiction of the Courts of Civil Appeals in cases of
mandamus to compel district courts to proceed to trial and to direct rulings to be there
made, and a district court may be compelled by mandamus, upon petition to a Court of
Civil Appeals before expiration of the term of the .dlstrfct court in which the judgment
was entered, to hear and act upon a motion for a new trial. Under art. 2025, such court
has no authority or jurisdiction to require the hearing of such motion after the term of
court in which judgment was entered has expired. Cooney v. Isaacks (Civ. App.) 173
S. W. 901.

Abuses of discretion on part of trial court held not open to correction by mandamus
where the defendant had an adequate remedy by appeal or writ of error. Id.

Under this. article Court of Civil Appeals has jurisdiction only to issue mandamus
to require judge of district court to proceed to trial and judgment in a cause, but not to
dictate judgment. Roberts v. Munroe (Civ. App.) 193 s. W. 734.

Under this article Court of Civil Appeals may issue a writ of mandamus compelling
district judge to proceed with application for mandamus and award jury trial notwith
standing he had improperly issued writ without jury trial during vacation. Id.

Existence of other remedy.-Action of district court in striking answers and motions
from its record held not controllable by original mandamus from the Court of Civil Ap
peals, but by appeal or writ of error and mandamus and certiorari thereunder. Cooney
v. Isaacks (Giv. App.) 173 s. W. 901.

CHAPTER FIVE

STENOGRAPHER

Article 1606. [1012] Appointment; oath; salary; bond.-Each
Court of Civil Appeals shall be authorized to appoint one stenographer,
who shall be a typewriter, who' shall discharge such duties as may be re

quired by the court, shall be sworn to keep secret all matters which may
come to his knowledge as such stenographer and typewriter, and who

,

shall receive a salary of twelve hundred. dollars per annum, and shall
give bond with two or more sureties in the sum of two thousand dollars,
to be approved by the presiding judge of said court, payable to the state
of Texas, conditioned for the faithful performance of his duties as such
stenographer and typewriter. [Acts 1893, p. 165; Acts 1895, p. 79; Acts
1899, p. 115; Acts 1905, p. 19; Act March 22, 1915, ch. 81, § 1.]

Explanatory.-Sec. 2 repeals all laws in conflict. The act took effect 90 dayS after
March 20, 1915, the date of adjournment of the legislature.
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CHAPTER SIX

PROCEEDINGS IN CASES IN THE COURTS OF CIVI:G
APPEALS

Art.
1607. Cases, how brought before the courts

for trial.
1608. Transcript filed, when.
1609. New appeal bond allowed, when.
1610. Certificate of affirmance, proceedings.
1611.. Transcript filed, and cause heard

Art.
after affirmance on certificate,
when.

1612. Assignments of error, requisite' of.
1613. Docket of causes and disposition of

same.

1614. Appearance by brief. etc.

Article 1607. [1014] Case, how brought before the court for trial.
Cited, Conn v. Houston Oil Co. of Texas (Civ. App.) 171 S. W. 520; Consolidated

Kansas City Smelting & Refining Co. v. Schulte (Civ. App.) 176 S. W. 94; Chicago, B. &
Q. R. Co. v. Wilson (Civ. App.) .176 S. W. 619; Texas Glass & Paint Co. v. Darnell Lum
ber Corp. (Civ. App.) 185 S. W. 965.

Errors apparent on face of r-ecor-d, and fundamental error.-Under arts. 1607, 1612,
2113, held, that a transcript not containing copy of assignment of errors and not disclos
ing reversible error on its face required an affirmance. English v. Allen (Civ. App.) 173
S. W. 1172.

.

Under arts. 1607, 1612, and Court of Civil Appeals rules 23, 24 (142 S. W. xii), appel
lant, filing a motion for new trial, held confined to the assignments therein on appeal,
except for error of law apparent upon the record. Errors are not "apparent upon the
record" where their .determination required consideration of the pleadings and evidence.
Zmek v. Dryer (Civ. App.) 174 S. W. 659.

Where a codefendant was not cited as to a cross-action and did not appear thereto,
the question of jurisdiction was fundamental, and might be considered on appeal, though
not raised below. Ivey v. Davis (Civ. App.) 178 S. W. 972.

An erroneous construction of the law applicable .to the facts found is error apparent
on the face of the record. Carroll v. Evansville Brewing Ass'n (Civ. App.) 179 S. W.
1099.

'

Whether a petition is subject to general demurrer is a question of fundamental error,
so that it is immaterial that exceptions to the overruling of such demurrer do not appear
in the transcript. General Bonding & Casualty Ins. Co. v. McCurdy (Civ. App.)- 183 S.

-W.796.
Where a party failed, on rendition of a verdict by 11 jurors, to object to their failure

to sign the verdict, it could not, for the first time on appeal, complain thereof, if it was

error. Crosby v, Stevens (Civ. App.) 184 S. W. 705.
.

Where plaintiff, seeking to reinstate his liquor license, alleged that his place was

not kept open after 9 :30 p. m., the question whether standard time controlled was review
able on appeal, though not raised by the pleadings. Walker v, Terrell (Civ. App.) 189
S. W. 75.

Insufficiency of evidence to sustain a judgment is not error apparent on the face of
the record, or fundamental error, which under this article can be considered on appeal
without assignment of error. Houston & T. C. Ry. Co. v: Roberts (Civ. App.) 194 S. W.
218. See, also, notes under Art. 1612.

Reference to transcri pt, etc.-See notes under Art. 1612.
Under this article, where an assignment of error assembles in the brief a group of

facts verifiable by reference to the transcript and the statement of facts pointed out in
the asstgnment, the whole of such assignment must be considered. Texarkana & Ft. S.
Ry. Co.N. Brass (Civ. App.) 175 S. W. 778.

Art. 1608. [1015] Transcript filed, when.
Time for filing transcript.-The 90 days from the time of giving notice of appeal,

within which the transcript must be filed, should be computed from the giving of the no

tice of appeal recited in the order overruling the motion for new trial, instead of from
the notice recited in the judgment theretofore entered. Robson v. Moore (Civ. App.) 166
S. W� 908.

Where plaintiff in error failed to file the record within three months after the filing
of an irregular citation in error, which he believed to be regular, there was such laches
as to require a dismissal. First Nat. Bank of Knox City v. Lester (Civ. App.) 179 S. W.
684.

Under this article court cannot consider an exception to charge when the part of the
transcript containing the purported bill of exceptions was inserted by the clerk after the
transcript had been filed in the Court of Civil Appeals and more than 90 days after the
appeal bond had been perfected. White v. Barrow (Civ. App.) 182 S. W. 1154.

Under art. 2079, providing for appeals from interlocutory orders appointing receivers,
and this article, held, that the defendant had 90 days from the time the appeal was per
fected from an order appointing a receiver to file a transcript of the record, in view of the
history of legislation as shown by articles 2084, 2099, 2105, 2108, 4644, 6401 and chapter 20
of title 37. Simpson v. Alexander (Civ. App.) 183 S. W. 852.

An appeal will be dismissed where brought on a pauper's oath after the filing of
which the transcript was not filed for more than 90 days. Rhodes v. Coleman-Fulton
Pasture Co. (Clv, App.) 185 S. W. 355.

Under arts. 1608, 1610, 2084, held that, where no excuse was shown for failing to file
the record in the trial court or in the Court of Civil Appeals in time, the motion to af
firm the judgment upon certificate would be granted. Mott Y. Scurlock (CiY. App.) 185
S. W. 1016.
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Under arts. 1608, 1610, where judgment was entered in favor of appellee December
16, 1915, and motion for new trtafwas overruled December 28th, and notice of appeal and
appeal bond were filed January 18, -1916, 'but transortpt was not filed in the Court of Civil
Appeals within 90 days, judgment will be affirmed. Tyler v. Smith (Civ. App.) 187 s. W.
697.

-,- Correcti�n after expiration of time.-Where transcrtpt
:

was not proper'ly pre
pared, in that it did not show notice 'of appeal, which was entered of record, for which
reason the clerk refused to file it, appellant may not, after the time for filing has elapsed,
have it corrected and filed. Cox v . W. A: Chanslor & Son (Civ. App.) 170 S. W. 120.

Exc us a for failure to file _in .time.---'-UIider this article plaintiffs In error. from a judg
ment on a forfeited' bail recognizance held guilty of delay authorizing refusal of motion
for certiorari to bring up transcript. Cruz v. State, 76 Cr. R. 32, 172 S. W. 235.

_ Appellan]; held not to have shown good cause for four months' delay in filing a tran
script on appeal, so that the judgment would be affirmed on motion. Quanah, A. & P.
Ry. Co. v. Leckie ,(Civ. App.) 176 S: W. 662.

,

Permission is reluctantly granted to file a transcript presented three days late, where
appellants' uncontroverted affidavits showed repeated, requests were made of the clerk
below to 'prepare it promptly and he promised to do so, but failed. Quanah, A. &: P. Ry.
Co. v ; Watkins (Civ. App.) 193 S. W. 356.

The matter of allowing the filing of the record on appeal after expiration of the stat
utorvperiod is within .the appellate court's discretion., Houston E. & W. T. Ry. Co. v.
Hillen (Civ. App.) 193 S. VV. 782.

'

Where appellant did not send appeal record to trial Judge :for approval until five days
before expiration of time, and judge raned to file it within the time, filing of the record
thereafter will not be 'allowed 'where no reason for not filing it earlier is shown. Id.

Waiver of obJection.-Where appellee received notice of the filing of the transcript
pursuant to Court 'of Civil Appeals rule 7b (142 S. W. xi), and did not move to dismiss the
appeal because the transcript was filed too late until more than seven months thereafter,
he waived the delay in filing the transcript, and cannot excuse his own delay on the
ground that he called attention to the time of filing the transcript as soon as he could
after appellant's brief had been filed. Robson v. Moore (Civ. App.) 166 S. W. 908.

Art. 1609. [1025] New appeal bond allowed, when.
Defects in bond in general.:--Under this article a defective bond gives the Court of

Civil Appeals jurisdiction. Bauer V.· Crow (Civ. App.) 171 s. W. 296.
Under this article a bond, in the amount of probable costs, as fixed by the clerk, in

stead of double the amount, can be amended. Rounds v. Coleman (Crv, App.) 185 s.
W.640.

'

Filing new bond.-Under the statute an appellate court may allow' an appeal. bond
defective in form or substance to be amended by filing a new bond, though the original
bond was a nullity. Garner v. Jamison (ClV. App.) 162 S. W. 940.

Art. 1610. [l(H6] Certificate of affirmance, and proceedings there-
on.

'Cited, Simpson v. Alexander (Civ. App.) 183 s. W, 852.

Jurisdiction to affirm on certificate.-The Court of Civil Appeals has no jurisdiction
to affirm on certificate, where the certificate of the clerk is not accompanied bva copy of
the appeal bond,' though the clerk qertifies that such bond was given. Schackle v.

Fogle (Civ. App.) 162 S. W. 911.
Under Courts of Civil Appeals rule 11a (142 S. W. xi), relating to affirmance on cer-,

tificate, certificate held not to, show the trial court's jurisdiction of the subject-matter
and insufficient, to conter jurisdiction. Bird v. Lester, (Civ. App.) 163 S. W. 658.

Grounds for affirmance 'in general.�Judgment will not 'be affirmed on certificate, be
cause the record in a case appealable to the Seventh district was not filed therein season

ably, or till after motion for such affirmance, it having, owing to confusion in the law, the
bar and court being in doubt, been seasonably filed in the Second district as the proper
place, and sent to the Seventh district shortly after an authoritative determination by the

Supreme Court on the 'question of which court had jurisdiction. Rush v. First Nat. Bank
(Civ. App.) 159 S. W. 466.

Where plaintiffs in error made no effort to perfect their writ of error, reserving no

exception to the judgment, filing no assignment of errors, or briefs, judgment will be af
firmed on motion by defendant in error on the transcript. Houston Transp. Co. v. Al-
lien (Civ. App.) 178 S. W. 1005.

.

Where no appeal is perfected against a defendant, a judgment in, its tavor- will bel
affirmed upon motion. Foster Lumber 1C0. v. Rodgers (Civ. App.) 184 S. W. 761.

,

Under arts. 1608, 1610, 2084, held . that, where no excuse was shown for failing to file
.the record in the trial court or in the Court of Civil Appeals in time, the motion' to af
flrm the judgment upon certificate would be granted. Mott v. Scurlock (C'iv. A;pp.) - 185
S. W. 1016.

In view of Courts of Civil Appeals rule l1a (142 S. W. xi), where an, affirmance is
asked on a certificate filed, a failure to file the statement of facts in time will be noted
by the Court of Civil, Appeals, although the appellee does not raise' the question. Id.

Under arts, 1608, 1610, where judgment was entered in favor of appellee Decem
ber 16; 1915,. and motion for new trial was overruled December 28th, and notice' of
appeal and appeal bond were filed January 18, 1916, but transcript was not filed in the
Court .of Civil Appeals within 90 days, judgment will be affirmed. Tyler v. Smith (Civ,
App.) 187 S. W. 697.

Transcript presented by' appellee.-Where defendant in error filed a complete' trans
script of the record on motion to affirm on certificate, and. the motion was denied' as 'pre
maturely filed, the transcript would be considered a sufficient filing of the record to war"
rant a consideratton of the case on its merits. Bartley v. Robinson (ICiv. App.) 161 S. W.
386.

'
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A motion to affirm on certificate must be denied, where the transcript accompanying
the motion does not contain a copy of the judgment which the motion seeks to have af
firmed. Brightman v. Brightman (Civ. App.) 166 S. W. 415.

Time' for filing certificate and motion.-Wbere an appeal is not prosecuted, the appel
lee may move for an affirmance on certificate at any time during the term to which it
was returnable. Louisiana-Rio Grande Canal Co. v. Quinn (Civ, App.) 160 S. W. 151.

Where defendant in error's motion to affirm was denied at the term at which the
transcript should have been filed, because made within the 90 days allowed, 'a similar mo

tion at the next term will be denied because filed too late. Bartley v: Robinson (Civ.
App.) 161 S. W. 386.

Effee;t of subsequent writ of error.-Where appellant loses his rtght, to file his tran

script by delay, without sufficient excuse, the right of the appellee to an affirmance on a

certificate is absolute, though the appellant has previously sued out a writ of error.

Bird v. Lester (Civ. App.) 163 S. W. 658; Golding v. Cull (Civ. App.) 158 S. W. 1152,

Art. 1611. [1017] Transcript filed and cause heard after affirmance
on certificate, when.

Effect of filing new record and citation before affirmance.-Under this article, where.

plaintiff in error filed new record one day before defendant in error moved to affirm on

certificate, accompanied by defendant in error's record, but did not present any reason

why statutory right of affirmance on certificate should have been denied, etc., defendant
in error's motion to dismiss cause for identity of records will be granted. Raines v. West
ern Union Telegraph Co. (Civ. App.) 186 S. W. 436.

Art. 1612. Assignments of error; requisites of.
Cited, United Benevolent Ass'n of Texas .v, Lawson (Civ. App.) 166 S. W. 713; Seel

ing v, Alamo Iron Works (Civ. App.) 173 S. W. 520; Watson v. Patrick (Civ. App.) 174
S. W. 632; Consolidated Kansas City Smelting & Refining Co. v. Schulte (Civ. App.) 176
S. W. 94; Craver v. Greer (Sup.) 179 s. W. 862; Arthe-Levy-Bernhard Co. v: McBurnett
(Civ. App.) 186 S. W. 867; Holloman v. Black (Civ. App.) 188 S. W. 973.

1. Construction and operation of statute in general.-Acts 33d Leg. c. 136, amending
this article, does not detract from the force of the rules of briefing. Mitchell v. Robin
son (C'iv. App.) 162 s. W. 443, rehearing denied Childress v. Robinson, 162 S. W. 1172.

Where, at the time the cause was briefed for the Court of Civil Appeals, Act April
4, 1913 (Acts 33d Leg. c. 136), had been passed, but not published or called to the atten
tion of appellants' counsel, an application to rebrief the cause to comply with such act
would be allowed. Security Trust & Life Ins. Co. v. Stuart (Clv. App.) 163 S. W. 396.

Under art. 2086, and notwrtnstandlng the amendment to this article and Supreme
Court rule 24 (142 S. W. xii), a writ of error held too late, though filed within 12 months
after denial of new trial. St. Louis & S. F. Ry. Co. v. Stapp (Civ. App.) 171 S. W. 10'80.

Statutes and rules as to the form and sufficiency of assignments of error should be
liberally construed so as not to cut off the approach of parties in good faith seeking relief
for prejudicial error. City of Ft. Worth v. BUrton (ICiv. App.) 193 S. ·W. 228.

2. Necessity for asslqnment of errors-In general.-A court of civil appeals has no

authority to revise judgment of trial court except on matters distinctly specified by as

signments 'of error. Ludtke v. Smith (Civ. App.) 186 S. W. 266; Glover v. Houston Belt &
Terminal Ry, Co. (Civ. App.) 163 S. W. 1063; Dunn v. Epperson (Civ. App.) 175 S. W.
837; Dallam County v. S. H. Supply Co. (Civ. App.) 176 S. W. 798; Friedman v. Hunts
ville Cotton Oil Co. (Civ. App.) 177 S. W. 573.

On appeal from an order declining to continue a temporary injunction, appellants are
not required to file briefs containing formal assignments of error. Auto Transit Co. v,

City of Ft. Worth (Civ. App.) 1.82 S. W. 685.

3. -- Rulings on pleadings.-An objection that the court erred in holding plain
tiff's petition insufficient cannot be considered where not assigned as error. F. A. Piper
Co. v. Oppenheimer (C'iv. App.) 158 S. W. 777.

Where demurrer was sustained to an intervener's plea and he filed no assignment of
error, the ruling will not be reviewed on appeal. Wilkerson v. Stasny & Holub (Civ. App.)
183 S. W. 1191.

Where there was no assignment as to sustaining of demurrers to an answer, assign
ments as to the exclusion of paragraphs of a contract set up in the answer were wholly
abstract and inapplicable. Pecos & N. T. Ry. Co. v. Hall (Civ. App.) 189 S. W. 535.

4. -- Rulings as to evidence.-Rulings on evidence not presented by asstgnments
of error or ' propositions thereunder as required by Courts of Civil Appeals rules 24, 25 (142
S. W. xii) will not be considered. Browder v. Memphis Independent School Dist. (Civ.
App.) 1.72 S. W. 152, judgment affirmed (Bup.) 180 S. W. 1077.

Under rule 24 for the government of Courts of Civil Appeals (142 S. W. xii), failure
to assign error on the exclusion of evidence held to' waive appellants' right to complain.
Dunn v. Epperson (Civ. App.) 175 S. W. 837.

5. -- Instructions,-The impropriety of a charge, making- a wife's right to sell
community land to provide necessaries after the husband's desertion contingent upon her
having minor children to support, will not authorize a reversal, where the error was not
assigned. Adams v. Wm. Cameron & Co. (Civ. App.) 161 S. W. 417.

Plaintiff cannot complain on appeal of a special charge given for defendant, where it
was not excepted to or assigned as error in the motion for new trial. Ross v: Jackson
(Civ, App.) 165. S. W. 513.

Appellants desirous to contend that the evidence fails to support an affirmative an
swer to an issue, or that there was no evidence justifying such issue's submtssion, must
raise such questions by proper assignments. Petty v. City of San Antonio (Civ, App.) 181
S. W. 224.

6. -- Verdict, findings, or judgment.-Wben conclusions of fact are voluntarily fil
ed by the trial court, neither party is required to take notice, and no exception to the
conclusions and no assignments of error are required of parties against whom such find-
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Ings are made to entitle them to attack' the judgment on the ground that it is unsupport
ed by the evidence. Le Blanc v. Jackson (Civ. App.) 161 S. W. 60.

In a personal injury action, where there was no assignment that the verdict, as re
duced by the court, was excessive, a judgment for plaintiff will not be disturbed because
of improper argument of counsel, which went to the amount of recovery only. Ft. Worth
Belt Ry. Co. v. Cabell (Civ. App.) 161 S. W. 1083.

If a request for filing conclusions of fact and law was made after the motion for new
trial was overruled, a distinct assignment of error thereon filed with the clerk of the trial
court, as required by the statute and rules prior to 1911, should be made in order to re
view such refusal. Overton v. Colored Knights of P"ythias (C'iv. App.) 163 S. W. 1053.

Where a temporary injunction was dissolved long before the trial of the case, the"
authority of the trial court to issue the injunction could only be material on the question
of costs, which could not be considered in the absence of an assignment of error present
ing it. Clarke v. A. B. Frank Co. (Civ. App.) 168 S. W. 492.

Where there was no assignment raising the question of the preponderance of the
evidence, the court can only look to the facts to see if there was sufficient evidence to
support the judgments. Marks v. Sambrano (Civ. App.) 170 S. W. 546.

A finding of the trial court will be treated as warranted by evidence when not at
tacked as erroneous. Todd v. St. Louis Southwestern Ry, Co. of Texas (ICiv. App.) 173
s. W. 617.

.

Where conclusions were filed after the close of the term, the defeated party attack
ing the conclusions must do so by a distinct assignment of error, as required by statute
and rules prior to 1911. Id.

An appellant, who failed to secure a bill of exceptions and assign error: upon the fail
ure of the court to file findings of .fact and conclusions of law within the time prescrib
ed, is not entitled to a reversal for such failure. Bliss v. San Antonio School Board (Civ,
App.) 173 s. W. 1176.

In the absence of an assignment attacking the court's findings of fact, it will be pre
sumed that there was evidence to warrant them. Babcock v. Glover (Civ, App.) 174 S.
W.710.

In an action for a broker's' commission, where error was assigned' to a conclusion of
law, but not to a finding upon which it was based, it will be presumed that the facts
warranted the conclusion. Id.

A finding not attacked by assignment of error is conclusive. Stockton v. Jones (Civ,
App.) 175 S. W. 859.

Whether defendant in suit on policy of insurance was entitled to judgment because
trial court at former term had rendered judgment for it would not be ruled upon, when
not presented in court below during the trial, or in the assignments of error. liJJtna Ins.
Go. v. Dancer (Civ. App.) 181 S. W. 772.

In an action to foreclose a chattel mortgage, there being no assignment of error pre
serving defendant's objection to court's action, in submitting an issue of consideration for
an alleged release of the mortgage, in soliciting the jury's answer to the question, "What
was the consideration?" it cannot be reviewed on appeal. Lee v. Clay Robinson & Co.
(C'iv. App.) 185 s. W. 1061.

7. -- Motions for new trial.-Under arts. 1986 and 1990, party cannot complain of
a judgment conforming to a special verdict as unsupported by evidence, where he did not
assign error to refusal to set aside verdict. Blackwell v. Vaughn (Civ. App.) 176 S. W. 912.

In view of Rev. St. 1911, art. 1986, assignments of error complaining that special ver

dict was unsupported by evidence cannot be reviewed; defendant not having assigned as

error denial of motion for new trial on ground that verdict was unsupported by evidence.
First Texas State Ins. ICO. v. Burwick (Civ. App.) 193 S. W. 165.

8. Errors reviewable without proper assignment-In general.-On an appeal from a

judgment granting a temporary mandatory injunction, no formal assignments of error are

necessary. Ft. Worth & D. C. Ry, ICO. v. Craig (Civ. App.) 176 S. W. 827.
Where all special exceptions to appellant's answer were substantially general de

murrers, judgment will not be affirmed, regardless of action of court on general demur
rers, though special exception includes general demurrer, and though action of trial court
in sustaining special exceptions has been waived by failure to assign error thereto. An
derson v. First Nat. Bank (Civ. App.) 191 s. W. 836.

9. -- Jurisdictional questions.-Lack of jurisdiction of the trial court is fundamen
tal, and it must be considered on appeal, even without assignments. Milner v. Sims (Ctv,
App.) 171 s. W. 784; St. Louis Southwestern Ry. Go. of Texas v. Berry & Slauter (Civ,
App.) 177 S. W. 1187.

.

Though the assignment raising the question that the judgment below was not final,
and hence not appealable, because it did not dispose of all the Issues raised, was not prop
erly briefed, the question will be disposed' of, being a jurisdictional one. Bryan v. Moore
(Civ. App.) 169 S. W. 395.

'

It is within the province of the Court of 1Civil Appeals to determine whether it has
jurisdiction, regardless of whether the matter is presented by an assignment of error.
Banks v. Blake (Civ. App.) 171 s, W. 514.

Error by the county court. in assuming jurisdiction to enjoin the enforcement of a

justice court judgment for less than $200, necessitates a reversal, though not assigned or

briefed. Smith Bros. Grain Co. v. Jenson (Civ. APP.) 174 S. W. 981.
Entire want of jurisdiction due to demand in excess thereof is fundamental error

which cannot be waived. St. Louis Southwestern Ry. Go. of Texas v. Herndon Produce
Co. (Civ. App.) 188 s. W. 278.

10. -- Errors apparent on face of record.-Errors of law apparent on the fact of
the record require consideration, regardless of the sufficiency of the assignments and
brief. Arno Co-operative Irr. Co. v. Pugh (Civ. App.) 177 S. W. 991; Stephenville, N. &
S. T. Ry. Co. v. Wheat (Civ. App.) 173 s. W. 974; Holloman v. Black (Civ. App.)' 188 S.
W.973.

"

.The action of the trial court in directing a verdict is an error apparent upon the face
of the record, which the appellate court will consider as fundamental error, without an'
assignment of error. Owens v, Corsicana Petroleum Co. (C'iv. App.) 169 s. W. 192.

294



Chap. 6) COURTS OF CIVIL APPEALS
I

Art. 1612,

Under arts. 1607, 1612, and Court of Civil Appeals rules 23, 24 (142 S. W. xii), errors

held not "apparent upon the record" so as to be, reviewed without assignment of error,
where their determination required consideration of the pleadings and evidence. Zmek v.

Dryer (Civ. App.) 174 S. W. 659.
, ,

In an action against an employer for death of' its servant, error in applying the Em

ployers' Liability Act was not such "error apparent on the face of the record," as to au

thorize its consideration when not properly assigned. Gonsolidated Kansas City Smelting
& Refining Co. v. Schulte (Civ. App.) 176 S. W. 94.

'

A statement in argument that plaintiff alleged and proved defendant had unlawfully
dispossessed plaintiff of his easement and alleged the forfeiture of such right where those
matters were not submitted to the jury does not disclose error apparent on the record.
Tomson v: Simmons CCiv. App.) 180 S. W. 1141.

An assignment that there was no evidence in the record to sustain a finding of the
jurv requires the Court of Civil Appeals to examine the evidence and determine whether
there is contained therein testimony which will support the verdict and judgment. Fea

gins v. Texas Machinery & Supply Go. (C'iv. App.) 185 S. W. 961.
Where the issue is one of law upon uncontroverted facts, an assignment complaining

of a peremptory instruction for defendants is sufficient under Vernon's Sayles' Ann. Civ,
St. 1914, art. 1612. First Nat. Bank of Lafayette, Ind., v. Fuller (Civ. App.) 191 S. W. 830.

11. -- Fundamental errors.-An error apparent of record is fundamental and re

viewable, though not assigned. Nunn v. Raby (Civ. App.) 158 S. W. 187.
The giving of, a peremptory instruction.will be treated as raising a question of fun

damental error, and will be reviewed without any assignment of error. Rio Grande & E.
P. R. Co. v. Kinkel (Civ. App.) 158 S. W. 214.

Alleged errors in rendering judgment against defendants jointly and severally, al
though the verdict was against, them jointly, and in directing that the judgment should
bear interest at the contract rather than the legal rate, were not so fundamental as to be
reviewable without an assignment of error under rule 23 for Courts of ;Civil Appeals (142
S. W. xii). Lloyd v. American Nat. Bank (C'iv. App.) 158 S. W. 785.

An objection that the petition was insufficient to support the judgment, being one

presenting fundamental error, was reviewable, though appellees had not complied with
the rules relative to the presentation of errors. Greene Gold-Silver Co. v, Silbert (Civ.
App.) 158 S. W. 803.

,

Fundamental errors will be considered, although the statement under the proposition
merely refers the court to the synopsis of the pleadings and evidence in the statement of
the nature and result of the suit. Morgan v. Lomas (Civ. App.) 159 S. W. 869.

That the judgment appealed from is interlocutory, and hence not appealable, is fun
damental error, which may be reviewed though' not assigned. Lanius v. People's Home

Telephone Go. (Civ. App.) 160 S. W. 304.
An assignment that the court erred in directing a verdict for plaintiff for, any amount

raised no fundamental error or error' apparent of record. Harlingen Land & Water Co.
v. Houston-Motor Co. (Clv. App.) 160 S. W. 628.

Where the petition alleged that a described tract contained 160 acres, and sought re

covery of an undivided one-half, that the verdict and judgment awarded an undivided
one-half of the', land set forth in plaintiff's petition, without more definite description, was

not a fundamental error. Houston Otl Co, of Texas v. Jones (Civ. App.) 161 S. W. 92.
The Supreme Court will notice as fundamental error the rendition of a judgment for

plaintiffs on a substituted petition, though not briefed, when defendants had not been
cited and had not filed an answer thereto or otherwise appeared.' J. M. Radford Grocery
Co. v. Owens (Civ. App.) 161 S. W. 911.

'

Fundamental errors, such as that the petition is fatally defective, and will not sup
port a recovery, and that the citation does not authorize a default judgment, will be con
sidered without assignments of error. St; Louis, B. & M. Ry, 'Co. v. Hamilton (Civ, App.)
163 S. W. 666.

A claim that a verdict for damages for the overflowing of farm lands was not sup
ported by the evidence cannot be assigned as fundamental error. Id.

Error, in an action for damages from fraudulent representations as to the quality of
seed oats agreed to be delivered, by the delivery of a different quality, in allowing plain
tiff damages for the whole crop, when he only owned two-thirds of it, was fundamental
error which will be reviewed without an assignment of error. Handy v. Roberts (C'iv.
App.) 165 S. W. 37.

Where a verdict was returned on a peremptory instruction the propriety of the court's
action is a question of fundamental error which will be reviewed without an assignment
of error. Ruth v. Cobe (Civ. App.) 165 S. W. 530.

The error arising from an award of excessive damages based on a mathematical com

putation is fundamental, and will be considered on appeal, though there is no assignment
of error. Chicago, R. I. & G. Ry. Co. v. Howell (Civ. App.) 166 S. W. 81.

Error in rendering judgment in a negligence case upon a verdict which failed to find
upon special issues of contributory negligence and assumption of risk submitted being
fundamental, an assignment of errors was unnecessary. Cisco Oil Mill v. Van Geem (Civ. l
App.) 166 S. W. 439.

A want of evidence or an insufficiency of evidence to sustain the judgment is not such
a fundamental error as to require consideration without a proper assignment of error.
Maris v. Adams (Civ, App.) 166 S. W. 475. ,.

A fundamental error may be waived, unless it is of such a nature as to render the
judgment void. McKenzie v. Imperial Irr. Co. (Giv. App.) 166 S. W. 495.

An error in overruling a demurrer to a plea of res adjudicata was a fundamerrtal er
ror and objections to the assignment complaining thereof were not well founded. Freiden-
bloom v. McAfee (Civ. App.) 1,67 S. W. 28.

'

The erroneous direction of a verdict for defendant is fundamental, and must be con
sidered on appeal, even without an assignment of error.' First State Bank & Trust Co.
v. Southwestern Engineering & Construction lCO. (Civ, APp.). 170 S. W. 860.

Error, if any, in instructing a verdict for defendant, when the admitted, and proven
facts entitled plaintiff to a judgment, was fundamental error, as to which no assignment
of error is necessary.

'

Neville v. Miller (Civ. App.) 171 S. W. 1109.
'
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The giving of a peremptory instruction does not raise a question of fund�ental er

ror or such an error apparent of record as requires consideration, when. �ot a.sslgned and
presented in the manner required by the rules. Needham v , Cooney (Civ. App.) 173 s.
W.979. '

A judgment in an action on vendor's lien notes, violating art. 2000, constitutes funda-
mental error, revtewable in absence of assignments of error in the record. McPhaul v,

Byrd (Civ. App.) 174 S. W. 644.
The giving or refusing of a peremptory instruction is fundamental error apparent on

the face of the record, which must be considered on appeal, although !lOt assigned as er

ror, Acts 33d Leg. c. 59, having no application. Hovey v. Sanders (ClV. App.) 174 S. W.
1025.

There being evidence and pleading, to support the verdict and judgment, rendition
of the judgment presents no error in law apparent on the face of the record, or funda
mental error, requiring reversal, though not assigned, and though no exception was

taken to the peremptory charge. Dees v. .Crarie (Civ. App.) 175 S. W. 468.
A defect in the service of a citation is not fundamental, and will not be considered

in the absence of an assignment of error. Tramel v. Guaranty State Bank & Trust Co.
(Civ. App.) 176, S. W. 65.

Where the only assignment of error is made on the hypothesis that' the error is
fundamental and apparent from the face of the record, it will be Presumed that every
fact warranted by the pleadings and essential to the judgment· was proved upon the
trial. General Bonding & Casualty Ins. Go. v. Waples Lumber Co. (Civ. App.) 176 S. W.
651.

Error in overruling plea of privilege held fundamental and reviewable without as

signment of error, the finding upon which the ruling was based being a conclusion of law
as tothe construction of the terms of a letter. Holmes v. Coalson (Civ. App.) 178 S. W.
628.

\

A special judge's want of authority to act affects the jurisdiction of the court,
and is therefore a fundamental error, which may 00 first raised on appeal. Dunn v.
Home Nat. Bank (Civ. App.) 181 S. W. 699.

Wher-e property; sequestered, was replevied and judgment went against claimant,
held, that judgment which was for principal sum named in the bond, and allowed only a
partial credit in event of return, was fundamentally erroneous. Coward v. Sutfin (Civ,
App.) 185 S. W. 378.

Assignments showing that the insurance transaction between the parties was in
violation Of law and void presented fundamental error, and might be considered though
the 'assignments were improperly grouped. Federal Life Ins. Co. v. Hoskins (Ci�. App.)185 S. W. 607.,

In action on policy, failUre of petition to allege any administration of plaintiff's
deceased father, the original beneficiary under whom she claimed, held error of law ap
parent upon the face of the record and fundamental. Modern Woodmen of America v
Yanowsky (Civ. App.) 187 S. Vi". 728.

- •

It was not fundamental error for the judgment to award divorce to the wife
with custody of two girls and deny custody of a boy to her, on the ground that it was
not in accordance with the verdict, which, while not in conflict in itself, required such
disposition. Hunter v. Hunter (Clv. App.) 187 S. W. 10149.

Failure of 'the petition to allege a cause of action for mandamus is rundamcntal
error, and must be noticed by the appellate court. Milner v. Brewer-Monaghan Mer
cantile Co. (Clv. App.) 188 S. W. 49.

Error in litigating an issue not pleaded is fundamental, and may be reviewed though
not assigned. Woodley v. Pike (Civ. App.) 189 S. W. 746.

Error, in rendering a separate judgment for one plaintiff upon the petition stating
a joint cause of action in favor of two plaintiffs, is fundamental. International & G.
N. Ry. Co. v. Reed (Civ. App.) 189 S. W. 987.

Error is fundamental if it goes to the merits of the cause of action. Goodhue v,
Fuller (Civ. App.) 193 S. W. 170.

Sustaining general demurrer to petition, if error at all, IS fundamental, and must be
considered even in absence of any assignment of error. Suhre v. Kott (Civ. App.) 193 S.
W.417.

'

Insufficiency of evidence to sustain a judgment is not error apparent on the face of
the record, or fundamental error, which under Vernon's Sayles' Ann. Civ. St. 1914, art.
16()17, can be considered on appeal without assignment of error. Houston & T. C. Ry. Co.
v. Roberts (Civ. App.) 194 S. W. 218.

12. Necessity of presenting assignment in motion for new trlal.-See art. 2019 and
notes.

Under this article, as amended by Acts 33d Leg. c. 136, an assignment of error not
based On an error specifically urged as a ground for new trial cannot be reviewed.
City of San Antonio v. Bodeman (Clv. App.) 163 s. W. 1014.3; Edwards v. Youngblood
(Civ. App.) 160 S. W. 288; Vinson v. W. T. Carter. & Bro: (Civ. App.) 161 S. W. 49, writ
of error denied 106 Tex. 273, 166 S. W. 363; Edwards v. Youngblood (Civ. App.) 162 So'
W. 1164; Salliway v. Grand Lodge, A. O. U. W. (Civ. App.) 164 S. W. 1041; Dees v.

Thompson (Clv. App.) 166 s. W. 56; Lakeside Irr. Co. v. Buffington (Giv. App.) 168 S.
W. 21; Watson v. Patr-ick (Civ. App.) 174 S. W. 632; W. H. Norris Lumber Co. v. HarriS
(Clv, App.) 177 s. W. 515; First Texas State Ins. Co. v. Hare (Civ, App.) 180 s. W.' 28�;
Ft. Worth Belt Ry. Go. v. Jones (Civ. App.) 182 S. W. 1184; Wellborn v. Wellborn (Civ.
App.). 185 S. W. 1041; Cole v, Knights of Maccabees of the World (Civ. App.) 188 S. W.
699; Holloman v. Black (Civ. App.) 188 S. W. 973; Woodley v. Pike (Civ. App.) 189 s.
W. 746; Thorne v. Dashiell (Civ. App.) 189 S. W. 986; Grant v, Grant (Civ. App.) 190 S.
W. 229; Levy v. Engle Bros. Co. (Civ. App.) 192 S. W. 548.

Assignments that the court erred in rendering Iudgmerrt against defendants jointlY
and severally and in directing that the judgment should bear interest at the contract
rate held· waived, where not set forth in the motion for a new trial, as required by;
rule 24 for Courts of Civil Appeals (142 S. W. xit), Lloyd v. American Nat. Bank (Civ.
App.) 158 s. W. 785.
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An assignment of error on appeal, in that judgment against defendant was contrary
to and not supported by the testimony, did not conform to an assignment of error on the
motion for new trial that judgment was contrary to and not supported by the prepon
derance of the testimony, and hence would not be considered. Edwards v. Youngblood
(Civ. App.) 162 S, W. 1164.

The provision that assignments contained in a motion for a new trial shall constitute
the assignments upon which the cause is presented on appeal is mandatory, where a mo

tion for a new trial was filed. Dees v. Thompson (Civ. App.) 166 S. W. 56.
Where a motion for a new .tr-ial contained no charges of error or any claim that

the evidence was insufficient to sustain the yerdict, it was insufficient to present any
question for review under this article, as amended by Acts 33d Leg. c. 136. Murphy v.

Murphy (Civ. App.) 171 S. W. 263.
That, under the law, a motion for new trial constitutes assignments of error held

not to render the statutes and 'rules governing the requisites of assignments inoperative.
Killman v. Young (Civ. App.) 171 S. W. 1065.

Under this article, as amended by Acts 33d Leg. c. 136, and articles 1987-1991, excep
tions to conclusions of law and findings of fact by the court held sufficient without mo

tion 'for a new trial and bills of exceptions thereto. Walsh v. Methodist Episcopal Church
South, of Paducah (Civ. App.) 173 S. W. 241.

Under arts. 1607 and 1612, and Court of Civil Appeals rules 23, 24 (142 S. W. xii),
appellant, filing a motion for new trial, held confined to the assignments therein on ap
peal, except for error of law apparent upon the record. Zmek v. Dryer (C1v. App.) 174 S.
W. 659.

An assignment of error that judgment could not be rendered against appellant for
more than a certain sum, not found in the motion for new trial, could not be consider
ed on appeal where' it did not constitute an error of law apparent on the face of the
record. United States & Mexican Trust Co. v. Austin (Civ. App.) 176 S. W. 87.

Under this article, as amended by Acts 33d Leg. c. 136, grounds on which a new

trial is sought are assignments of error reviewable on complaint for entering judgment
on the verdict. Missouri, O. & G. Ry. Co. of Texas v. Black (Civ. App.) 176 S. W. 755.

Under the express terms of rule lOla for district and county courts (159 S. W. xi)
and rule 29 for Courts of Civil Appeals (47 S. W. v), assignments of error not specified
in the motion for a new trial, or in the assignments of error when no motion for new

trial is filed, or copied into brief, are waived. Da.llarn County v. 8". H. Supply Co. (Civ.
App.) 176 S. W. 79-8.

.

Under arts. 1612, 1989-1991, rules 24, 69 for Courts of Civil Appeals (142 S. W. xii,
xxii), and rule 71a (145 S. W. vii), held that motion for new trial was a prerequisite to
the consideration of assignm.ents of error other than those fundamental in character.
Craver v. Greer (Civ. App.) 178�S. W. 699, certified questions answered (Sup.) 179 S. W.
862, answer to certified questions conformed to (Civ. App.) 182 S. W. 3.68.

Under this article, Court of Civil Appeals rule 291 (142 S. W. xii), and rule 1ma (159
S. W. xi), assignments of error presented in the brief of plaintiff in error need not be
considered, where they are not portions of or copied from the motion for new trial.
Tennegkeit v. Galveston Electric Co. (Civ. App.) 182 S. W. 72.

An assignment of error in the overruling of defendant's motion to ent-er judgment
allowing him a set-off claimed by him, not complained of in the motion for a new trial,
as required by rule 24 of the . Courts of Civil Appeals (142 S. W. xii), could not be con
sidered. Orand v. Whitmore (Civ. App.) '185 8". W. 347.

An assignment of error, which does not show that the error therein complained of
was presented to the trial court in a motion for new trial, does not require consider
ation under Court of Civil Appeals rules 24 and 25 (142 S. W. xii). Jackson v. Hous
ton Hot Well Co. (Civ. App.) 186 S. W. 247.

Assignment of error to refusal to strike answer to interrogatory 11 will be considered,
though it appears that in motion for new trial it was by clerical error referred to as an
swer to interrogatory 10. Da Moth & Rose v. Hillsboro Independent School Dist. (Civ.
App.) 186 S. W. 437.

Under rule 25, Rules for the Courts of Civil Appeals (142 S. W. xii), an assignment
cannot be considered where it is not found in the amended motion for a new trial.
Caffarelli Bros. v. Bell (Civ. App.) 190 S. W. 223.

Notwithstanding arts. 1986 and 1990, as to conclusiveness of special verdict on parties
and court, such special findings may, in view of articles 1612, 2023, Cou.rt of Civil Appeals
rule 24 (142 S. W. xii), and r-ule- 71a for district and county courts (145 S. W. vii), be at
tacked on motion for new trial, and its refusal reviewed on appeal. Hale County v. Lub-
bock County (Civ. App.) 194 S. W. 678.

•

1201.. -- Where motion for new trial unnecessary.-Under this article, as amended
by Acts 33d Leg: c. 136, and rules 101, lOla (159 S. W. xi), where there is no motion for
a new trial, assignments of error may be filed in the trial court and brought up in
the transcript. Cornelius v. Harris (Civ. App.) 163 S. W. 346.

This article as amended does not change the rule that no motion for a new trial
need be filed in cases tried to the court, in which findings of fact and conclusions oflaw are filed. Dees v. Thompson (Civ. App.) 166 s-. W. 56.

In cases tried by the court where no motion for new trial is necessary, this article,as amended by Acts 33d Leg. c. 136, does not change the requiI.:ement that assignments
are to be filed with the clerk of the court below. Id.

Under this article held that, where findings of fact and conclusions of law werenot fl:led by the trial court, and plaintiff in error did not file a motion for a new trial
therem, there were no assignments of error which could be considered. Pollard v. Allen& Sims (Civ. App.) 171 S. W. 302 .

.

TJnder arts. 1612 and 1991, and district court rule 71a (145 S. W. vii), motion for newtrial held unnecessary in case tried without a jury, where conclusions of fact and law
are filed and exception taken, Wilkerson v. Stasney & Holub (Civ. App.) 17!) S. W. 669.

12b. -- Matters arising after motion for new·trial.-As to errors arising subsequent to a moti�n f<;>r a new trial, and which cannot be raised in the motion, probablythe proper practice IS to file distinct assignments in relation thereto with the clerk ofthe lower Court. Dees v. Thompson (Civ. App.) 166 S. W. 56.
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Assignments of error not included in the motion for a new trial cannot be considered
on appeal, unless they arise a.fter the motion for new trial has been filed, Hayes v. G. A.
Stowers Furniture Co. (Civ. App.) 180 s. W. 149.

\

12c. -- Errors apparent on face of record.-In an action to recover land, assign
ments that the court erred in awarding to defendants only three forty-seconds of the land,
because there was no evidence that a tram company under which plaintiff claimed
was a bona fide purchaser, etc., held not to present errors of law apparent on the face
or the record, and not reviewable, where they were not presented as grounds for new
trial. Conn v. Houston Oil Co. of Texas (Civ. App.) 171 s. W. 520.

Where defendant by plea objects to court's jurisdiction, this issue must be determin
ed so that assignments of error in overruling plea to jurisdiction will not be stricken,
because motion for new trial did not show a meritorious defense. Merchants' Recip
rocal Underwriters of Dallas v, First Nat. Bank (Civ, App.) 192 S. W. 1098.

12d. -- Copying of assignments contained In motion.-The .provision
-

of 'this ar
ticle as amended that assignments appearing in the motion for a new trial shall consti
tute the assignments of error, and need not be repeated by the filing thereof, does not
supplant Court of Civil Appeals rule 29 (142 8". W. xii), requiring that the assignments
of error, as the same appear in the transcript, shall be copied in the brief. Douthitt v.
Farrar '(Civ. App.) 159 S. W. 182.

Laws 1913, c. 136, permitting assignments of error to be made up from the motion for
new trial, held not to relieve plaintiff in error from copying assignments of error into
his brief, not being retroactive. Blakely v. Commercial Union Assur. Co. (Civ, App.)
160 S. W. 443.

Assignments of error which were Rot true copies of the corresponding paragraphs of
the motion for a new trial, which, by Rev. St. 1911, art. 1612, as amended by Acts' 33d
Leg. c. 136, constitute the assignments of error, will not be reviewed. Ruth v. Cobe (Civ,
App.) 165 S. W. 530.

Assignments of error being substantial copies of, the grounds contained in the mo

tion for a new trial, held sufficient. Gorman v. Brazelton (Civ. App.) 168 S. W. 434.
Under this article, as amended by Acts 33d Leg. c. 136, assignments of error in ap

pellant's brief will be stricken on motion, where they are not even substantial copies of
the assignments in the motion for a new trial. Bradshaw v. Kearby & Kearby (Civ.
App.) 168 S. W. 436.

An assignment of error which does not contain a copy of the paragraph of the
motion for new trial referring to the subject must be disregarded under this article
and Court Rules 23, 29 (142 S. W. xii). E. G. RaIl Grain Co. v. Burks-Simmons Co. (Civ.
App.) 171 S. W. 1043.

Under this article held. .that an assignment of error not a substantial copy of that
set forth in motion for new trial would not be considered. Gulf, C. & S. F. Ry. Co. v.

King cciv. App.) 174 S. W. 960'. I
Under this article the grounds of the motion for a new trial may be copied into the

brief. Speer v. Rushing (Civ. App.) 178 S. ,\V. 1012.
A general assignment of error, though not copied from the motion for new trial, con

stituting the only assignments of error filed in the trial court, may, in connection with
one copied from such motion, be sufficient for consideration. Waldon v. Davis (Civ.
App.) 185 S. W. 1000'.

12e. -,- Reconstruction of assignments.-This article as amended does not change
the former rule that reconstructed assignments are not permitted. Dees v. Thompson
(Civ. App.) 166 S. W. 56; J. B. Farthing Lumber Co. v. Illig (Civ. App.) 179 S. W. 1092;,
Progressive Oil Co. v. Crawford (Clv, App.) 184 S. W. 728.

13. Right to assign errors.-Where the court sustained an exception to allegations of
the answer, but error was not assigned to the ruling, assignments of error could not be
based on the refusal of a special charge submitting the defense presented by the alle
gations. St. Louis, S. F. & T. Ry.' Co. v. Armstrong (Civ. App.) 166 S. W. 366.

In garnishment proceedings, a claimant who made no objections at the trial cannot
question the rulings by adopting assignments of a claimant who did object. Foos Gas
Engine Co. v. Fairview Land & Cattle Co. (Civ. App.) 185 S. W. 382.

14. Joint assignments.-In action against two carriers, assignments of error that
there was no evidence against either, and that the great preponderance of the evidence
showed no cause of action, held properly overruled, where the evidence supported a

finding against one carrier. Texas Midland R. R. v. Becker & Cole (Civ. App.) 171 S. W.
1024.

15. Form and requlsltes In g:eneral.-Where assignments' of error, though not in
litera] compliance with Rules 23, 24, and 25 for Courts of Civil Appeals (14� S. W. xii),
substantially confined appellant to errors raised below showed that the error assigned was

urged in the motion for a new trial, and enabled Court of' Appeals to verify the identi
ty of the errors, they should be considered. Chicago, R. I. & G. Ry. Co. v. Pemberton,
106 T'ex. 463, 161 S. W: 2, reversing judgment (Civ, App.) 155 S. W. 652. Rehearing de
nied (Sup.) 168 S. W. 126.

An assignment of' error, though' not conforming to Courts of Civil Appeals rule
25 (142,8". W.' xit); will be considered on appeal. Western Union Telegraph Co. v. Hill
(Civ. App.) 162 S. W. 382; Atchison, T. & S. F. Ry. Co. v. Bryant (Civ. App.) 162 S. W.
400.

Mere statements of abstract propositions of law cannot be treated as assignments
of error. Mitchell v. Robinson (Civ. App.) 162 S. W. 443, rehearing denied Childress v.

Robinson (Ctv. App.) 162 S. W. 1172.
Assignments of error, each referring to unrelated subjects, and containing proposi

tions which were multifarious, and which had no statements specifically pointing out the
particular error complained of, and referring to the pages of the record required to sup
port the proposition, as required by' Court of Appeals rules 24, 25, and 31 (142 S. W. xii,
xiii), were insufficient., Burrow v, Brown (Civ. App.) 167 S. W. 254.

Under Courts of Civil Appeals rule 29 (142 S. W. xii), providing that assignments shan
be numbered from the first to the last in their consecutive order, an asstgnment not pre"
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sented in its "consecutive order" may be disregarded. Taylor v. Butler (Clv, App.) 168
S. W. 10014.

An assignment of error that a return would not support a judgment by default is a

mere legal proposition, and will not be considered as an assignment of error. Tramel
v. Guaranty State Bank & Trust Co. (Clv. App.) 17& S. W. 65.

Assignments of error not presented and numbered in accordance with Court of
Civil Appeals rule No. 29 (142 S. W. xii) will not be considered. William D. Cleveland
& Sons v. First State Bank of Floydada (Civ. App.) 176 S. W. 663.

The court on appeal will not consider an assignment of error which is multifarious,
indefinite, and not properly supported by a statement. McConnon & Co. v. McCormick
(Civ. App.) 179 S. W. 275.

Under this article and rule 29 for the Courts of Civil Appeals (142 S. W. xii), where

appellant in his brief disregarded the numbering of subheads of paragraph 5 of his mo

tion for new trial, making each subhead of the motion a separate assignment of error,

there was substantial compliance with the statute and rule. Rector v. Continental Bank
& Trust Co. (Civ. App.) 180 S. W. 309.

.

An assignment of error, which refers to no paragraph of the motion for new trial,
is not a copy of any part thereof, and is not followed by any proposition or statement,
as provided by the rules governing briefs before the Court of Civil Appeals, will not be

considered. Koch v. Noster (Civ. App.) 182 S. W. 372.

An assignment of error complaining that the verdict was excessive, made for the

bearing it would .have upon the other assignments presented rather than wrth any ex

pectation if it stood alone it wO",:ld be sustained in the form presented,. would .be over

ruled, for the reason given therem. Panhandle & 8-. F. Ry. Co. v. Morrtson (CIV. App.)
191 S. W. 138.

1SY2' Argumentative assignments.-An assignment of error which is argumentative
will be disregarded. Anthony v. Hardin (Civ. App.) 175 S. W. 857; Martinez v. Gutier
rez's Heirs (Civ. App.) 172 S. W. 766; Walker v. Wilmore (Civ. App.) 174 S. W. 9121.

16. Specification of errors-In general.-Courts of Civil Appeals Rules 24 and 25

(142 S. W. xii), requiring assignments to specify the ground'S of error and to refer to the

part of the motion for new trial in which error is complained of, held in conflict with
this article, as amended by Acts 33d Leg. c. 136. Conn v. Rosamond (Civ. App.) 161 S.
W.73.

On appeal, in an action on a life policy defended on the ground of suicide, held, ap

pellant's assignments of error based on such defense need not be considered, no clause
in the policy as to suicide being shown. First Texas State Ins. eo. v. Jiminez (Civ. App.)
163 S. W. 656.

An assignment of error, failing to point out the particular action of the court of
which complaint is made. is Insufftcient. Ruth v. Cobe (Civ. App.) 165 s. W. 530.

An assignment of error failing to direct the court's attention to any error will not
be considered, in view of Acts 33d Leg. c. 136. Martin v. Stires (Civ. App.) 171 S. W.
836.

Under this article assignments of error sufficient to direct ·the appellate court's atten
tion to the errors complained of were sufficient. Bonner Oil Co. v. Gaines (Civ. App.) 179
s. W. 686.

17. -- Certainty and ·definiteness.-In general.-An assignment of error which is
vague and uncertain and does not point out any distinct error, need not be considered.
West Texas Supply Co. v. Dunivan (Civ. App.) 182 S. W. 425; McConnon & Co. v. Mc
Cormick (Civ. App.) 179 s. W. 275.

Assignments of error not distinctly specifying the ground of error, and distinctly
setting them forth in the motion for new trial, as required by rule 24 of Courts of
Civil Appeals rules (142 S. W. xii), are .not ground for reversal. Adams v. Burrell (Civ.
App.) 161 S. W. 51.

Notwithstanding this article as amended, an assignment of error held too general
under rules 68 (142 S. W. xxii) and 71a (145 S. W. vii) for the. district courts, and rules
24, 25, and 26 for the Court. of Civil Appeals (142 S. W. xii). San Antonio, U. & G.
Ry. Co. v. Storey (Civ. App.) 172 S. W. 188.

Assignment of error in overruling. motion for a rehearing held too general to be con

sidered, unless the record disclosed ftmdamerrtal error. Keitt v. Gresham. (Civ. App.)
174 S. W. 884.

Assignment of error, with supporting proposition, held not too general for consider
ation. Joy v. Citizens' Life Ins. Co. (Civ. App.) 178 S. W. 590.

Where assignment of error was multifarious and too general and not in compliance
with rules 24, 25, 26, 29 (142 S. W. xii, xiii), it will not be considered. Morris v. Gal
veston Electric Co. (Civ. App.) 194 s. W. 490.

18. -- Reasons and grounds of obJection.-An assignment of error that the court
erred in overruling the general and special exceptions or proponent to the contest, in
holding that the contest set up a sufficient ground for refusing probate of the will, as
.complained of in the first ground of proponent's motion for new trial, is too general to
entitle it to consideration. Baker v. :McDonald (Civ. App.) 159 S. W. 450.

Assignments of error, which do not show the objection made below, but leave it to
the appellate court to go to the record and dig it out of the bill of exceptions, will not
be considered on appeal. Childress v. Robinson (Civ. App.) 161 S. W. 78.

.

Under rule 30 for Courts of Civil Appeals (142 S. W. xiii), assignment held insufficient
where it disclosed no reason why the charge complained of was erroneous. Times Pub.
Co. v. Rood (Civ. App.) 163 S. W. 1(}37. .

An assignment of error to the admission of evidence will not be revi'ewed, where it
does nO.t appear whether the objection was to the substance of the evidence, or because
the action was claimed to have been barred. Martinez v. Gutierrez's Heirs (Civ. App)172 8-. W. 766.

.

An. assignment of error is insufftcient, where neither it nor the bill of exceptions to
which It refers states what objections were made to the evidence in question. Jenkins
v. Morgan (Clv, App.) 187 S. W. 1091.
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Since the reasons given to support an assignment of error constitute no part of the
assignment itself, the assignment may he good, though the reasons urged in its support are
untenable.. First Nat. Bank of Lafayette, Ind., v. Fuller (Civ. App.) 1M S. W. 830.

19. -- Rulings on pleadings.-An assignment, complaining that the court overrul
ed the general demurrer and special exceptions contained in plaintiff's supplemental peti
tion, is too general and will not be considered. Garter v. South Texas Lumber "Yard
(Civ. App.) 160 S. W. 626.

An assignment of error by plaintiff that the court erred in sustaining certain excep
tions and demurrers because the petition showed such legal and equitable cause of action
and such gross fraud and deceit on defendant's part as entitled 'plaintiff to a trial on the
facts held too general. Burrow v. Brown (Civ. App.) 167 S. W. 254.

'

20. -- Conduct of trlal.-Under this article an assignment that the jury was

guilty of misconduct and violated the instructions in considering the verdict is too gen
eral. Gulf, C. & S. F. nv. Co. v. Higginbotham (Clv. App.) 173 S. W. 482.

Assignment asserting prejudice and excitement among the public and complaining of
the crowd in the courtroom and their applause, laughter, etc., held too vague and indefi
nite. International & G. N. Ry. Co. v. Jones (Civ. App.) 175 S. W. 488.

In action for destruction of property from fire communicated from boarding cars on
defendant's siding, an assignment of error in the taking of the policy of insurance to
the jury room, in the absence of any alleged injury therefrom, was a mere abstraction.
San Antonio & A. P. Ry, Co. v. Moerbe (Civ. App.) 189 S. W. 128.

In view of Rev. St. 1911, art. 1612, as amended by Acts 33d Leg. c. 136, bill of excep
tions on which was based an assignment of error complaining of remarks in presence of
jury held sufficient to show that remarks were made in presence of jury. Gity of Ft.
Worth v. Burton (Civ. App.) 193 S. W. 228.

21. -- Rulings as to evidence.-An assignment of error to the admission of a dep
osition, which does not point out the particular exception relied upon, will not be con

sidered, where some of the objections to the answers in the deposition were not well
taken. McFarland v. Lynch �Civ. App.) 159 S. W. 303.

An assignment of error to the exclusion of part of the testimony of two witnesses
presents no question for review where the testimony was not set out and the general
statement merely was that they were not permitted to state certain facts which were

elicited from other witnesses. Atchison, T. & S. F. Ry. Co. v. Word (Civ. App.) 159 S.
W.375.

An assignment of error to the admission of testimony should set out the testimony ob
jected to. Id.

Where some of the questions asked a witness were not leading, an assignment of
error complaining of such questions as a whole as leading was insufficient. Lee v. Moore
(Civ. App.) 162 S. W. 437.

An assignment of error as to the exclusion of evidence to show fraud held too gen
eral to be considered, and not cured by the proposition stated under it. McCullough v.

Hurt (Civ, App.) 175' S. W. 781.
An assignment of error to exclusion of testimony too vague to show what testimony

was excluded cannot be considered on appeal. Cleburne Peanut & Products Co. v. Mis
souri, K. & T. Ry. Co. of Texas (Civ. App.) 184 S. W. 1070.

Assignment of' error, in that services alleged to have been rendered by plaintiff, a

broker, were different from those stated in the hypothetical question as to their reason

able value, was too general, where it did not point out what should have been changed
in the question. Brady v. Richey. & Casey (Civ. App.) 187 S. W. 508.

Under rules 42 and 43 (142 S. W. xiv), upon failure of appellant to file brief and of
appellee to file brief before submission of case, an appeal will be diemtssed for want of
prosecution. Southwestern Oil & Gas Co. v. Denny (Civ. App.) 187 S. W. 973.

An assignment of error, which complains of evidence rulings as to several witnesses,
and fails to set out the objections made to such rulings, is insufficient. Jenkins v. Mor
gan (Civ, App.) 187 S. W. 1091.

Where an assignment of error, complaining of certain testimony in general terms,
did not show what witnesses' testimony was objected to, and the bills of exception were

filed after the expiration of time allowed therefor, the assignment must be overruled.
Rishworth v. Moss (Giv. App.) 191 S. W. 843.

22. -- Submission of issues to jury.-Where defendant alleged and testified to
facts constituting interstate commerce and assigned error on court's refusal to give
charge on assumption of risk under federal doctrine, held that the federal question was

sufficiently raised to be reviewed on appeal. Chicago, R. 1. & G. Ry. Co. v. De Bard
(Sup.) 192 S. W. 767.

23. -- lns'tr-uctlons.c--Asaignments of error, not pointing out the supposed inaccu
racy in the court's definition of undue influence nor the features of undue influence al
leged to be inapplicable under the evidence, held too general for consideration. Scott v.

Townsend (Civ. App.) 159 S. W. 342, judgment reversed 106 Tex. 322, 166 S. W. 1138.
Assignments' of error, in that the charge in a will contest submitted an issue neither

pleaded nor proven, but not pointing out the difference between the issues referred to,
was too general to merit consideration. Id.

,

An assignment of error because of the court's refusal of a request is insufficient when
it does not appear therefrom upon what ground the complaint is based, and the state
ment of facts does not set forth sufficient facts to enable the court to determine whether
aueh charge was improperly refused. Heflin v. Eastern Ry. Co. of New Mexico (Civ.
App.) 159 S. W. 499.

An assignment of error based upon a motion for a new trial on the ground that the
court erred in directing a verdict for plaintiff for any amount will not be considered.
Harlingen Land & Water Co. v. Houston Motor Co. (Civ. App.) 160 S. W. 628.

Assignment that the court erred in its charge, in giving undue prominence to appel
lee's theory, and proposition thereunder, that charge imparting undue prominence to one

theory was improper, held too general to require' consideration. Texas Co. V. Veloz (orv,
App.) 162 S. W. 377.

.
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An, assignment that the. court erred in not giving defendant a. special charge, 'etc.,
t held too general. National Ry. of Mexico v. Ligarde 0 (Clv, App.): 172 S. W. 1140.

Assignment of error based on bill of exceptions to the refusal of an instruction, not
showing on its face that such instruction was submitted to the judge before the' general
charge and before the argument, held not to be considered on appeal. Hovey v. Sanders
(Civ. App.) 174 S. W.o 1025. ,

Assignments complaining of' court's definition of negligence and proximate cause,. but
not showing what the definitions were.. and the charges not being. copied into .the brief,
held not reviewable. Inter-national & G. N. Ry. CO" v. Jones (Civ. App.) 175 s. W. 488.

,

Assignments complaining of court's definition of negligence and proximate cause, but
not showing what the definitions were, ,and the charges not being copied into the brief,
held not reviewable. Id.

The general assignment of error that the court erred in giving Its special issues to
the jury and refusing those 'requested by defepdant cannot be considered. Foster v. Ben-
nett (Civ. App.) 178 S. W. 1001.,

'

.
An assignment of error in the court's instruction on the measure of damages that it

was misleading, confusing, and prejudicial was too general under the rules to be con

sidered. Smith v. Texas Traction Co. (Ctv. App.) 180 S. W. 933.
An assignment of error, complaining that an instruction was uncertain, confusing,

and misleading and calculated to mislead the jury and prejudtcia.l to plaintiff, held too
general to be considered. McGraw v. Galveston, H..& S. A. Ry. Co. (Civ. App.) 182 s.
W.417. '. .

Assignment of error complaining of material omissions from court's general charge,
not containing charge objected to, or any reference to page of record where charge. might
be found, presented nothing for consideration. Modern Woodmen of America v. Yanow
sky (Civ. App.) 187 S. W. 728.

24. -- Verdict, findings, or decision.-Assignment of error that the verdict is ex

cessive is too general. Andrews v. Wilding (Civ. App.) 193 S. W. 192; Buick Automobile
Co. v. Weaver (Civ. App.) 163 s. W. 594; St. Louis Southwestern Ry, Co. of Texas v.

Williams (Civ. App.) 170 S. W. 1069.
,

Assignments that the court's findings were contrary to the evidence, and that the
court erred in its conclusion of law because it was without evidence to support it, which
did not point out in what respect the finding or conclusion was unsupported b-y the evi
dence, was insufficient and would not be considered. McCall Co. v. Elliott (Civ. App.)
159 S. W. 872.'

.

Assignments of error, in that the verdict was contrary to the evidence and the law,
and was excessive, held too general for consideration. Galveston, H. & S. A. Ry. Co. v.

Short (ClV. App.) 163 S. W. 601.
'

An assignment of. error that one finding by the trial court was in conflict with two
other findings, which does not point out in what respect the. findings conflict, is too gen
eral. Cope v. Pitzer (Civ. App.) 166 S. \V. 447.

Assignments of error that the verdict of the jury is unsupported by' the evidence,
that it is contrary to law, and that the court erred in instructing a verdict in favor of
defendants, are too general for consideration. Ross v. Blunt (Civ. App.) 166 S. W. 913.

An assignment, "The court erred in receiving the verdict and rendering judgment
thereon in this case," was too general for review. Lakeside Irr. Co. v. Buffington (Civ.
App.) 168 S. W. 21.

An assignment of error that the verdict was contrary to the law and the evidence
and should have been for the full amount of plaintiff's claim was too general. Moore v.

Cooper Mfg. Co. (Civ. App.) 171 s. W. 1034.
' .

An assignment of errol' that the verdict is contrary to the law and evidence because
there is no evidence to establish a fact necessary to sustain the verdict and judgment is
sufficient. First State Bank of Blackwell v. Knox (Civ. App.) 173 S. W. 894.

An assignment of error merely that the findings of fact are not supported 'by the
"preponderance" of the evidence, but are against it, held to present nothing for' review.
Speights v. Speights (Civ. App.) 176 S. W. 641.

Assignments of error followed by their respective propositions held not to inform the
court as to the respects in which plaintiff in error desired to attack the verdict. W. H.
Norris Lumber Co. v. Harris (Civ. App.) 177 s. W. 515.

A motion for a new trial attacking both the verdict and the judgment on the ground
of the insufficiency of the evidence, or that the undisputed evidence was at variance with
the verdict, in view of this article, constituting the motion for new trial the assignments
of error, repeated in an assignment of error that the verdict should be set aside because
without evidence to support it,· sufficiently raised such issue. Winnsboro Cotton Oil Co.
v. Carson (Civ. App.) 185 S. W. 1002. .

An assignment of error because the verdict was against the great preponderance of
the evidence, specifying the same, held sufficient.. 'I'exas & N. O. R. CO. V" Jones (Civ.
App.) 187 s. W.' 717.

An assignment of error in that "the verdict was not sustained by the evidence, the
facts proven being insufficient on which to base a verdict for the .pla,intiff," was too gen
eral to require consideration. Modern Woodmen of Amertcarv. Yanowsky (Civ. App.)
187 S. W. 728." , .

An assignment of error which merely asserts that a verdict for plaintiff in an action
for personal injuries appears from the evidence to be g-rossly excessive is too general to
be constdered. Andrews v. York (Civ. App.) 192 S. W. 338.

'

ASSignment of error that the verdict is contrary to the law and evidence 'and the
court's judgment contrary to law is too general to require consideration. Smith v, Jones
(Civ. App.) 192 S. W. 795. ,

'
.

25. _'- Motions for' new·trial.-An assignment that the court erred in refusing to
grant specified defendants'

.

amended motion for new trial was too general to present any
question for review. Brown v, Brenner '(Civ. App.) 161 S. W. 14.

Assignment that the court 'erred in denying a motion tor new trial because jury al
lowed the full amount claimed by plea in reconvention, except amount claimed as dam
ages for breach' of warranty; held' too general'. Gillispie v. Ambrose (Oiv, App.) 161 S.
W.937. '
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An assignment complaining that the trial court erred in overruling a motion for new
trial because verdict and judgment were contrary to, and unsupported by, evidence, was
too general and indefinite for consideration. American Nat. Life Ins. Co. v. Rowell (Civ.
App.) 175 S., W. 170.

An assignment that the court erred' in overruling defendant's motion for new trial
is too general for consideration. Texas City Terminal Co. v. Thomas (Civ, App.) 178
S. W. 707.

26. -- Judgment.-Assignment merely complaining that judgment was contrary to
law and evidence held too general. American Nat. Bank v. Warner (Civ. App.) 176 S.
W. 863; Wardlow v. Andrews (Civ. App.) 180 S. W. 1161.

An assignment of error that the court erred in rendering judgment against defendant
on the notes sued on, or either of them for any sum, and an assignment that the court
erred in foreclosing a lien on the land described in the judgment, are too general, and
will not be considered on appeal. Coleman v. Garvin (Civ. App.) 158 S. W. 185.

In an action against the maker and indorser of a note and to foreclose a vendor's
lien, an assignment that the court erred in not holding that the plaintiff was a bona fide
holder of the note sued on, and in not rendering a judgment against both defendants and
for the foreclosure of the lien, is too general for consideration. Henderson v. Wilkinson
(Civ. App.) 159 S. W. 1045.

An assignment of error, "Because the judgment *. * is contrary to the law and
the evidence," with a proposition thereunder equally vague and indefmite, does not re

quire consideration. Campbell v. Peacock (Civ. App.) 176 s. W. 774.
Assignments of error that a judgment is contrary to law' and evidence, is unsup

ported by evidence, and by a preponderance of evidence, are too general. Friedman v.

Huntsville Cotton Oil Co. (Civ. App.) 177 S. W. 573.

28. Including errors in one assignment.-An assignment of error should not be. multi
farious. West Texas Supply Co. v. Dunivan (Civ, App.) 182 S. W. 425; Morgan v. Lomas
(Civ. App.) 159 s. W. 869; Fidelity & Deposit Co. v. Bankers' Trust Co. (Civ. App.) 161
s. W. 45; Rushing v. Citizens' Nat. Bank of Plainview (Civ, App.) 162 s. W. 46(}; Game
son v. Gameson (Civ. App.) 164 S. W. 1104; Lakeside Irr. Co. v. Buffington (Civ. App.)
168 S. W. 21; Killman v. Young (Civ. App.) 171 s. W. 1065; Jones v. Nix (Civ. App.) 174
S. W. 685; Anthony v. Hardin (Civ. App.) 175 S. W. 857; Trinity County Lumber Co. v.

Conner (Civ. App.) 176 S. W. 911; McConnon & Co. v. McCormick (Civ. App.) 179 s. W.
275; Petty v. City of San Antonio (Civ. App.) 181 S. W. 224; Peck v. Murphy & Bolanz
(Civ. App.) 184 s. W. 542; Land v. Johnson (Civ. App.) 189 S. W. 337.

'Though an assignment of error in a motion for new trial, directing the court's at
tention . to error complained of, may be in disregard of rules 24. and 25 of the Court of
Civil Appeals (142 S. W. xii), against multifariousness, it should be permitted, in view of
the recent statute making an assignment sufficient which directs attention to error com

plained of. Kilgore v. Savage (Civ. App.) 164 s. W. 1081.
An assignment complaining of the overruling of distinct and unrelated motions can

not be considered. Anderson & Day v. Darsey (Civ. App.) 171 S. W. 1089.
An assignment of error grouping all the questions raised by several assignments and

again urging error was multifarious, and could not be considered. Clark v. State (Civ.
App.) 189 s. W. 84.

An assignment of error complaining of a remark of the court that he did not intend
to have a whole real estate exchange testify in the case held' not objectionable on the

ground of multifariousness. City of Ft. Worth v. Burton (Civ. App.) ·193 s. W. 228.

29. -- Rulings on pleading's.-Assignments that the court erred in overruling de
murrers held multifarious and too general to require consideration. Pollard v. McCrum.
men (Civ. App.) 160 s. W. 1148.

Assignments of error that the court erred in overruling exceptions to certain para
graphs of the answer, wherein defendants pleaded stale demand a;nd res judicata, held in
sufficient, where the paragraphs referred to related to different matters. Burrow v.

Brown (Civ. App.) 167 s. W. 254.
Assignment of error that court erred in overruling general and special demurrers to

answer, held' too general, there being several exceptions. Neison v. Boggs (Civ, App.) ·177
S. W. 1005.

30. -- Rulings as to evidence.-An assignment complaining of error in the admis
sion of testimony of three witnesses on different grounds, set out in three different bills
of' exception, held multifarious. Gulf, C. & S. F. Ry. Co. v. Currie (Civ. App.) 160 S. W.
656.

An assignment of error complaining of a ruling on evidence and of remarks by the
trial court in making the rulings is multifarious. Coker v. Cooper's Estate (Civ. App.)
176 s. W. 145.

An assignment complaining of two distinct rulings, one relating to the admission
and the other insufficiency of evidence, is too general, and will not be considered. Shaw
v, Thompson Bros. Lumber Co. (Civ. App.) 177 S. W. 574.

.

31. -- Instructions.-An assignment or error complaining of the refusal of two
special charges relating to different issues will not be considered. Carter v. South
Texas Lumber Yard (Civ. App.) 160 s. W. 626; Rainey v. Old (Civ. App.) 180 S. W. 923.

A single assignment of error cannot be based on separate paragraphs of the court's
charge submitting distinct and unrelated questions to the jury and erroneously submitted
as a proposition. Kelly v. Dallas Gonsol. Electric Street Ry, Co. (Civ. App.) 158 S. W.
221. •

Defendant's assignment to the giving of an instruction, as unauthorized by the evi
dence, will not be overruled, because it complains of exclusion of' evidence which would
have warranted. it; it being inadmissible on the theory on which it was offered. Mis
souri, K. & T. Ry. Co. of Texas v. Kemp (Civ. App.) 173 s. W. '532.

An assignment that the court erred' in reruslng a special charge for a number of rea

sons raising various questions was multifarious, and could not be considered. Woodard
v. EskrIdge (Civ . .A:pp.) 174 s. W. 868.

.

Grouping four requested peremptory charges in one assignment, held not objection
able. Missouri, K. & T. Ry. Co. of Texas v. Washburn (Civ. App.) 184 S W. 580.
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An assignment that the court erred in charging innocent purchasers and refusing to

give three special charges presenting three different phases of the question was improper
as multifarious. Lee v : Frater (Civ, App.) 185 S. W. 325.

Assignment of error, "Because the court erred in submitting * * * any question
that * * * could or did suggest * * * that there were joint duties and liabilities
of defendants,"· is insufficient to point out the matter complained of; many issues being
submitted. Galveston, H. & S. A. Ry. Co. v; Packard (Civ. App.) 193 S. W. 397.

Assignment of error to a charge considered as an objection to it as whole held too

general as referring to numerous questions. Miles v: Harris (Civ. App.) 194 S. W. 839.

32. -- Verdict, findings, or Judgment.-To sustain an assignment of error that the
court erred in giving its special issues to the jury, and in refusing to give those re�

. quested, it must appear that every special issue submitted was improper, and that every
special issue requested was good. Foster v. Bennett (Civ. App.) 178 S. W. 1001.

33. -- Motions for new trial.-An assignment of error in refusing to grant a new

trial, the grounds of the motion for which are appended to and made a part of the as

signment of error, is too general and multifarious to be considered. Rips v. Herman

(Civ. App.) 158 s. W. 781.
An assignment that the court erred in overruling appellant's motion for a new trial,

which contained 63 grounds, was too general. Houston Oil Co. of Texas v. Payne (Civ.
App.) 164 s. W. 886.'

.

An assignment that the court erred in overruling .a motion for new trial for errors

assigned, set out in the motion, and because the verdict is not supported by evidence
as shown by another assignment, held multifarious. Browder v. Memphis Independent
School Dist. (Civ. App.) 172 s. W. 1&2, judgment affirmed (Sup.) 180 s. W. 1077.

An assignment of error, which is a combination of several assignments contained in
the motion for a.new trial, is insufficient. .Tenkins v; Morgan (Civ. App.) 187 S. W. 1091.

An assignment of error, complaining that the court erred in overruling appellant's'
motion for new trial because the judgment was contrary to the law and the evidence
and the findings of the jury.and on account of newly discovered evidence, is multifarious
and bad. Grant v. Grant (Civ. App.) 190 s. W. 229.

34. Propositions and statements accompanying assignments of error.-An assignment
tn appellant's brief, complaining of the admission of certain evidence, will not be con

sidered, where it is supported by. no statement, fails to state the objections made to the
evidence, and for supporting propositions refers to propositions. under other assignments.
Standard Milling Co. v: Imperial Rice Co. (Civ. App.) 160 S. W. 637.

Assignments of error not complying with Courts of Civil Appeals rules, rules 29. and
30, requiring appellant to file a brief of the points relied on, separately stating each point
of error, and requiring each point under each assignment of error to be stated as a prop
osition, unless the assignment sufficiently disclosed the point, need not be considered.
St. Louis & S. F. R. Co. v, Finley (Civ. App.) 163 s. W. 104.

.

An asstgnment of error reciting that the verdict in an action for conversion of an

automobile was excessive held not supported by a proposition germane to the assign
ment, or by a sufficient statement. Ford Motor Co. v. Freeman' (Civ. App.) 168 s. W. 80.

An assignment of error having' no adequate statement, and followed by an alleged
proposition which is mere argument, will not be considered. Martinez v. Gutierrez's Heirs
(Civ. App.) 172 s. W. 766.

.

.

35. -- Necessity of propositions with accompanying statements.-Assignments of
error not followed by propositions and statements will not be considered. Kansas City,
M. & O. Ry. Co. of Texas v. Weaver (Civ. App.) 191 s. W. 591; Stockwell v. Glaspey
(Civ. App.) 160 S. W. 1151; Childress v: Robinson (Civ. App.) 161 s. W. 78; Mitchell v,

Robinson (Civ. App.) 162 S. W. 443, rehearing denied Childress v. Robinson (Civ. App.)
162 s. W. 1172; Dees v. Thompson (Civ. App.) 166 s. W. 56; Lakeside Irr. Co. v, Buffing
ton (Civ. App.) 168 s. W. 21; Ford Motor Co. v. Freeman (Civ. App.) 168 S. W. 80;
Rowe v. Crutchfield (Civ. App.) 168 S. W. 444; Galveston, H. & S. A. Ry. Co. v. Kellogg
(Civ. App.) 172 s. W. 180; Walker v. Wdlmore (Civ. App.) 174 s. W. 921; West Texas
Supply Co. v. Dunivan (Civ. App.) 182 s. W. 425.

Assignments of error unsupported by propositions as required by rule 30 (142 S. W.
xiii), governing the briefing of cases, will not be considered.' Greene Gold-Silver Co. v.

Silbert (Civ. App.) 158 S. W. 803; Willett v: Herrin (Civ. App.) 161 s. W. 26; Randals
v. Pecos Valley State Bank (Civ. App.) 162 S. W. 1190.

Rules requiring each assignment of error in a brief to be followed by a proposition
and a sufficient statement from the record held not in conflict with this article, a.SI
amended by Acts 33d Leg. c. 136. Conn v. Rosamond (Civ. App.) 161 s. W. 73.

This article, though repealing rule 25 (142 S. W. xii), held not to abrogate court
rules 30 and 31 (142 S. W. xiii), requiring each point in assignment to be stated as a

proposition. Childress v . Robinson (Civ. App.) 161 S. W. 78.
An assignment that the court erred in not granting a new trial because of errors

pointed out in the amended motion for new trial is too general to be considered when
unaided by proposition or statement. McIndoo v, Wood (Civ. App.) 162 S. W. 488.

.

An assignment of error in not filing conclusions-when requested cannot be considered,
where not supported by a statement or proposition, and where there is no bill of excep
tions showing a request to file such findings or failure to do so, or reference to the rec
ord indicating such a request, or statement that the trial court's attention was called
thereto. Overton v. Colored Knights of Pythias (Civ. App.) 163 s. W. 1053.

An assigninent of error complaining of the failure of the court to sustain a demurrer
and a special exception, not followed by a proposition as required by the rules, nor by
any statement disclosing what. special exceptions were presented, or what ruling was
made thereon, will not be considered on appeal. Clarke v, A. B.· Frank Co. (Civ. App.)
168 S. W. 492.

An assignment of error complaining of' the admission of evidence, not followed by a,
proposition, and not a proposition in itself, cannot be considered on appeal. Id.·

An assignment of error, complaining of the overruling of special exceptions to items
of the account sued on, will not be considered where there is no proposition under the
assignment. Green v, Hoppe (Civ. App.) 175 s. W. 1117.
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Objections' to' instructions will not he considered, where the assignment" of error

containing them is not' followed by an appropriate proposition raising such objections.
Texas & N. O. R. Go. v. Peterstlka (Giv. App.) 176 S. W. 70.

.
,

, "An asstgnment of error in 'that all the findings of the jury were contrary to the evt
'dence was too general, where rio propositions were submitted 'thereunder, and it was not
followed by a stateni.ent, and 'would not be considered. Rotge rv. Simmler (Civ. App.)
176 S. W. 614.

" "

Where' neither 'of two assignments of error was briefed as a proposition, no proposi
tion was 'made thereunder, arid no statement of the evidence in support of the contention
made, was subjoined .to either of, them, such assignments were not presented for conaid
eration. M., Alexander &, .Co. V.· Fletcher & Whitfield (Civ. App.) 177 S. W. 514.

.Aesignmerrt of, error complaining that court permitted defendant to, open and close,
held not entitled to consideration, there being no proposition and no sufficient. statement,
and so far as appeared the court's action being proper. Nelson v. Boggs (Civ. App.) 177
S. w: i005."

' '

,

.

,

'

, Under rules 30' and 31 for the Court of Civil Appeals (142 S. W. xiii),' assignments
'without propositions of law or 'statements of proceedings cannot be considered. Tomson
v. Simmons (Civ. App.) 180 S. W. 1141� ,

Assignment, of ernor . consisting of 'a copy of the motion for new trial, not being la
beled '''assignment of error" in the brief, and the motion being copied at length without
any proposition or statement, could not be considered. Lee v. Frater (Civ. App.) 185 S.
W.' 325.

"
". , ,

.

Asslgnment of error to refusal to give charge, not followed by any proposition or

statement' of facts, held not a compliance with rules for Courts of Civil Appeals 29, 30,
31 (142 S: W. xii, xiii). Galveston Electric Co. v. Hanson (Civ. App.) 187 S. W. 533.

An assignment of er-ror which is not a proposttton itself' and is not followed by a

proposition, and where the objection to the evidence is not shown by the brief, would not
be considered. San Antonio & A.' P. Ry. Co. v. Moerbe (Civ. App.) 189 S. W. 128 .

. An assignment of error not' followed by propositions, as contemplated by rule 30
(142 ·S. W. xiii), need not be considered. Grant v. Grant (Civ. App.) 190 S. W. 229.

Where an assignment of error was not a proposition itself, and was not followed by a

proposition or statement under rule 29 (142 S. W. xii), it will not be considered upon ap
peal. Witcher'v. Adams' (Civ. App.) 191 S. W. 399.

36. -- Sufficiel')cy of propositions in general.-Where a verdict embodies several
matters which are assigned as error, an appropriate proposition 'singling out a particular
matter as erroneous sufficiently raises the question for review. Rush v. First Nat. Bank
(Civ. App.) 160 S; W. 319, rehearing denied 160 S. W. 609.

Assignments of error complaining of the exclusion of evidence, followed by a proposi
tion which merely stated the purpose for which it was offered, cannot be considered;
the proposition not being sufficient. Childress v. Robinson (Civ. ApD.) 161 S. W. 78.

A proposition stating that portion of the charge was indefinite, without indicating
wherein it was indefi,w.te, will not be considered. Galveston, H. & S. A. Ry, Co. v. Tem
pleton (Civ. App.) 1,75 S. W. 504.

Assignment of error in overruling motion for a new trial for the reasons enumerated
therein, with proposition alleging error in overruling the motion, and statement consist
'ing of copy of the motion, would be overruled. Federal Life Ins. Co.' v. Hoskins (Civ.
App.) 185 S. W. 60'7.

37•. -'-,- Necessiti 'of specific proposition.-P'ro'position under assignment of error

held not to' make the error complained of specific and plain. Reliable Steam Laundry v.

Schuster (Civ. App.) 159 S. W. 447.
Propositions under' an assignment complaining of the admission of evidence held not

to requIre consideration, being too general, and not pointing out any specific error. Ft.
Wort,h Belt Ry. Co. v. Cabell (Civ. App.) 161 S. W. 1083.

Assignments at'error not specifically stating the error relied on, and under which the
propositions are siiliply that the court erred in giving the judgment, are too general to
require consideration. "Richardson v. Houston Oil Co. of Texas (Civ. App.) 176 S. "\'1. 628.

Defendant's abstract proposition as to, assumption of risk by a servant having equal
facilities with the master to observe the danger could not profit it, where there were no
facts making it a concrete proposition. San Antonio Brewing Ass'n v. Gerlach (Civ.
App.) 185 S. W. 316.

,

' , '

An abstract proposition is, under Vernon's Sayles' Ann. Civ. St. 1914, art. 1612, an

insufficient assignment of error; as the statement thereunder cannot be looked to in
aid of it.' Houston & T. C. Ry. Go. v. Roberts (Civ. App.) 194 S. W. 218.

38. -- Asstqnment treat�d as proposition.-An assignment of error cannot be
considered if it is ,not a proposition of law wrthtn itself and is not supported by any
proposition. Kelly. v. Dallas Consol. Electric S1;. Ry. Co" (Civ. App.) 158 S. W. 221;
Western UrilorrT'eleg'raph Co. v. White (Civ. ApD.) 162 S. W. 905.

,

An assignment of error, reciting that. the court erred in over-ruling the general de
murrer of the pla.lrrtlff's, oorrta inedTn their, flrat supplemental petition, to the answer of

derondante as ,appears ,by the bill of exceptions, cannot be considered as a proposition,
and so need not be considered Or} appeal. Childress .v. Robinson (Civ. App.) 161 S.
W.78.

" ,

Where assignment of error to the refusal to give instructions was submitted as a

proposition within itself" and for evidence a reference, was made to statements under
other assignments, ii; would not be considered. Galvesto,n, H. & S. A. Ry, Co. v. Walk-
er (Civ. App.) 163 S. W. 103�. ,

,
Under Court of Civil Appeals Rule 30 (132 S. W. xiit), requiring that each point un

der each assignment shall ,be stated as a proposition unless the assignment sufficiently
discloses the same, assignments that the verdict is contrary to law 'and the verdict and
judgment not supported by the evidence,. without subjoined propositions, present no,

question for review. United Benevolent. Ass'n of Texas V:. Lawson (Clv. App.) 166 S. W.
713.", .,.'. '" ,.",

'

,Assignmer}t of error in overruling; plaintiff's motion for a new trial, submitted as a

proposition, held too general and indefintte to be considered. .Moore v. Cooper Mfg.
Co. (Civ. App.) 171 S. W. 1034.

' ,
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An assignment of error 'complaining of,the denial' or a peremptory instruction' could

not be submitted as a ,proposition, where it involved many propositions. Galvestonv H. &

S. A. Ry. Co. v. ROemer (Civ. App,) 173 S. W. 229'. .

An assignment 'of error which is 'vague and indefinite and submitted as a proposition
will not be considered. Friedman v. Huntsville Cotton Oil Co. (Civ. App.) 177 S. W.

673.
Assignment of error attacking judgment as permitting defendant to retain property

of plaintiff and that plaintiff was entitled to judgment on the verdict under the pleadings
and declaring all other issues immaterial to defeat plaintiff's action is not a proposition
presenting error for review. Allen v. Reed (Civ. App.) 179 S. W. 544. '

An assignment of' error under which no propositton is submitted will not be consid

ered, where it does not sufflcierrtly disclose the point insisted on to be a proposition with

in itself. Hall v. Ray (Civ. App.) 179 S. W. 1135.
Where appellant did not reserve appropriate exceptions, assignments complaining of

the refusal of the charges cannot be considered' as propositions of law under other as

signments of error'; for that would be a mere evasion of the practice acts requiring ex

ceptions. 'S'tephenson v. St. Louis Southwestern Ry, Co. of ,Texas (Civ. App.) 181 S. W.
568.

Assignments which do not present error cannot be considered as propositions of law
under other assignments; for they would not be germa.ne to the assignments to which

they were sought to be subjoined. Id.

39. -- Statement treated as proposition. A proposition in support of an assign
ment of error in an action for a broker's commission held to be a statement of facts, and
not a proposition, and not entitled to consideration. Babcock v. Glover (Civ. App.) 174

s. W. 710.'
.

Assignment of error on failing to submit issue to jury cannot be considered, in the
absence of a proposttton, upon a statement that issue was raised by pleadings and was

material. Allen v. Reed (Clv, App.) 179 S. W. 544.

40. -- Relevancy of proposltton to assignment.-A proposition not germane to the

assignment of error will not be considered. Southwestern Portland Cement Co. v. Kezer

(C1v. App.) 174 S. W. 661; McCall Co. v. Elliott (Civ. App.) 159 S. W. 872; Missouri, K.

& T. Ry, Co. of Texas v . State (Civ. App.) 163 s. W. 338; Fidelity-Phenix Fire Ins.

Co. v. Sadau (Civ. App.) 1671 S. W. 334; Stewart v. Williams (Civ. App.) 167 s. W. 761;
Memphis Cotton Oil Co. v. Tolbert (Civ. APP.) 171 S. W. 309; Ford v. Warner (Civ. App.)
176 S. W. 885; J. I. Case Threshing Mach. Co. v. Lipper (Civ. App.) 181 S. W. 236; Shipp
v. Cartwright (Civ. App.) 182 S. W. 70; Brady v. Cope (Civ. App.) 187 S. W. 678; Sharp
v. Morgan (Civ. App.) 192: S. W. 5991•

A proposition as to the effect of the selection of an administrator de bonis non by
attorneys interested adversely to the estate is not germane to an assignment of er

ror tor overruling a motion requiring the attorneys to state their authority and interest
in the case. Kimmons v. Abraham (Civ. App.) 158 S. W. 256.

Under assignment urging that court's finding of a 'novation was contrary to the evi
dence, propositions that a novation must have a consideration to support it and that
there must be an intention to make it a substitute for the old contract held not germane
to the assignment. McCall Co. v. Elliott (Civ. App.) 159 S. W. 872.

A proposition that the maker of a note has all of the day upon which the note ma
tures to pay it, and where the payee does not exercise his option to declare the note
due untif.fhe suit is filed the suit was prematurely brought, is. not germane to an as

signment of error that the petition did not show that the plaintiff properly exercised the
option to mature the note. Shearer v. Chambers County (Civ. App.) 159 S. \V. 999.

Propositions attacking the sufficiency of the evidence to sustain the verdict were not
'germane to an assignment complaining of a peremptory instruction. Harlingen Land'
& Water Co. v. Houston Motor Co. (Civ. App.) 16(} S. W. 628.

A proposition that the court erred in, permitting witnesses to give their opinion as
to the mental capacity of the grantor in a deed held not germane to an assignment
that the court erred in denying defendant's motion for a new trial because a finding
of want of capacity was not sustained by the evidence. Brown v. Brenner (Civ. App.)
;L61 S. W. 14.

.

A proposition that the court erred in .canceling deeds but should have directed a

verdict for defendants held not germane to an assignment that the court erred in not
granting defendants a new trial because. the evidence was insufficient to justify a

finding that defendants had notice of their incapacity at the time they took the deeds. Id.
Propositions that the court erred in overruling a plea of privilege to be, sued in an

other county were not germane and could not be reviewed under an assignment that
the court erred in rendering judgment on the merits. Chrisman v. Lumberman's Nat.
Bank (Civ. App.) 163 S·. W. 651.

'

A proposition that the court erred in sending the juty back for a fuller answer is
no� germane to an assignment t.hat the. answers .of the jury showed that they were prej-
udiced against appellant. Gameson v. Gameson (Civ. App.) 164 S. W. 1104. .

A proposition, in an action against a carrier for injuries to goods, that in all events
freight charges should have been deducted from the amount awarded held not ger
mane to an assignment that plaintiff was not entitled to recover more than $400, which
was the exact amount of the judgmjent. Chicago, R. I .. & G. Ry. Co. v. Bell (Civ. App.)
168 S. W. 396.

In an action on life policies, certain propositions held not germane to an assignment
of error under which they were urged; and, t.he other propositions being germane to
the assignment only, the· propositions in question would be deemed waived. National Life
.Ass'n v. Parsons (Civ, App.) 170 s. W. 1038.

'

Wl_l�re no assignment of error was presented to the court's assumption of a fact,
nrouositton to the effect that there was no evidence to establish such fact could, not
be considered. St. Louis Southwestern Ry. Co. of Texas v. Anderson (Civ. App.) 173 S.
W.908.

�he proposition that a contentlon of plaintiff was unduly emphasized in charges givenat his request is not germane to defendant's assignment of error to the refusal of
a charge. Brunson v. Dawson State Bank (Civ, App.) 175 S. W. 438.
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On appeal in an action for breach· of a contract of health insurance, proposition
questioning sufficiency of facts proved to show plaintiff's right to a rescission could not
be considered because not germane to the single assignment. of error, concerning the
measure of damages. American Na�. Ins. Co. v. Wilson (Civ. App.) 176 S. W.- 623 .

. In action on note, given as consideration for corporation stock delivered to the mak
er, propositions, under assignments of error held not germane thereto. Sturdevant v.
Falvey (Civ. App.) 176 S. W. 908.

An assignment of error to the exclusion of certain evidence, the proposition and
statement under which related to different evidence, will be overruled. Turner v. Mis
souri, K. & T. Ry. Co. of Texas (Civ. App.) 177 8". W. 204.

A proposition that a tort cannot be joined with a contract is not germane to an as

signment that suit was premature. Southwestern Surety Ins. Co. v. Thompson (Civ.·
App.) 180 S. W. 947.

The proposition that it was the duty of the court to construe the contract is not
germane to an assignment of error complaining only of the overruling of a general de
murrer to the answer. Halff Co. v. Waugh (Civ. App.) 183 S. W. 839.

In an action against a railroad company for mingling white and colored passengers,
assignments of error not raising the question cannot be extended by propositions to raise
the question that the white passengers suffered mental anguish by reason of proximity
of negroes. Wener v. Missouri, K. & T. Ry. Co. (Civ. App.) 187' S. W. 374; Connally
v. Missouri, K. & T. Ry. Co. (Civ. App.) 187 S. W. 376.

A proposition on the admission of evidence under an assignment of error to the
sufficiency' of the petition is in violation of the rule as not germane to the assignment.
Blount, Price & Co. v. Payne (Civ. App.) 187 S. W. 990.

Where objection made to admission of evidence did not include question urged in a

proposition under an assignment of error, the proposition is not germane to the as

signment. Cole v. Knights of Maccabees of the World (Civ. App.) 188 S. W. 699,.
Assignments of error which were indefinite, uncertain, and multifarious, none of them

being such propositions within themselves as could be considered as propositions of law,
and which, when followed by any proposition, were followed by such a one as was not
germane to the assignments, were improperly briefed. Hawks v. Longbotharn (Civ. App.)
188 S. W. 734.

.
.

41. -- Relevancy of proposition to case.e-A proposition accompanying an assign
ment of error, though correct as an abstract principle, will not be considered, where it
has no basis in the exceptions. Texas & N. O. R. Co. v. Petersilka (Civ. App.) 176 S.
W.70.

42. Multifarious propositions.-While an assignment may include several propo-
sitions of law, a group of five assignments, followed by only one proposition, which under
takes to present five separate and distinct questions of law, violates the express provi
sion of rule 30 for Courts of 'Civil Appeals (142 S. W. xiii). Vickrey v. Dockray (Civ.
App.) 158 S'. W. 11601.

Where assignments of error are submitted as propositions, and as such they are mul
tifarious, they will not be considered on appeal. Atchison, T. & S. F. Ry. Co. v. Bryant
(Civ. App.) 162 S. W. 400.

A proposition subjoined: to an assignment raising .a.nd submitting two separate and
distinct propositions of . law was multifarious, and not entitled to consideration. Glover'
v. Houston Belt & Term.inal Ry. Co. (Civ. App.) 163 S. W. 1063.

43. -- Showing basis of claim of error.�The proposition must point out the error

in the instructions, the giving of which was assigned as error. Sullivan v. Fant (Clv.
,

App.) 160 S. W. 612.
'

A proposition in an action on an automohile policy, alleging the company's right to
repair the machine at its election, did not state a defense in the absence of a statement
that the company attempted to exercise such right. General Accident, Fire & Life Assur,

Corporation v. Ellison (Civ. App.) 160 S. W. 1141.
A proposition under an assignment of error to the giving of a charge that the charge

was on the weight of the evidence, failing however to point out in what respect, would
not be considered on ·appeal. Savage v. Mowery (Civ, App.) 166 S. W. 905.

44. -- Reference in propositions to other propositions or to record or asalqnment,
-The practice of setting out a synopsis of the pleadings and evidence under the state
ment of the nature and result of the suit, and thereafter referring the court thereto in
a general manner in support of a proposition, is bad. Morgan v. Lomas (Civ. App.) 159
S. W. 869.

Where a proposition under an assignment of error suggests the specific objection to
the admission of evidence which is made in the bill of exceptions, which is full and com

plete on the question, the question will be regarded as being sufficiently raised. McClung
v. Watson ,(Civ. App.) 165 S. W. 532.

Assignments of error not propositions in themselves, and followed by no propositions,
but referring merely to propositions under another assignment, not germane to them,
will not be considered. Memphis Cotton Oil Co. v. Tolbert (Civ. App.) 171 8". W. 3()t9.

46. -- Grouping assignments.-Where several assignments of error on different
matters are grouped, they should not be considered on appeal. Conley v. Dimmit County
State Bank (Giv. App.) 181 S. W. 271; Glover v. Houston Belt & Terminal Ry. Co. (Civ.
App.) 163 S. W. 1063; Davis v. Collins (Civ. App.) 169 S. W. 1128; Houston Packing Co. v,

Dunn (Civ. App.) 176 S. W. 634.
Several assignments followed by a single proposition that the court erred in refusing

to submit a certain issue, and supported by no statement other than a reference to a

certain page of the record for the bill of exceptions, will not be considered. Mitchel
v. Robinson (Civ. App.) 162 S. W. 443, rehearing denied Childress v. Robinson, 162 S. W.
1172.

Assignments of error held to. relate to the same question, so that they could be
grouped in the brief, and considered together. Memphis Cotton Oil Co. v. Tolbert (Civ.
App.) 171 S. W. 309.

.

Assignments which were grouped, though eormplaintng of sustaining of ·exceptions
to answer raising various. questions, will not be considered. Bray v. 'Sewall (Clv. App.)
171 S. W. 795.

'
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Presenting In one group some 13 assignments, with a reference to the record to find
out the exceptions, held improper. Pecos & N. T. Ry. Co. v. Amarillo St. Ry.. Co. (Clv.
App.) 171 S. W. 1103.

A brief, attempting to join and brief -together several assignments each presenting
dlffererit and distinct points of law, is not allowable under the rules, and an objection
by the opposite party will justify striking out the particular assignments. National Live
Stock Ins. Co. v. Gomillion (Civ. App.) 174 S. W. 330.

Assignments of error which, although seeking to raise different points made in motion
for new trial,' are grouped, and are followed by five proposrtlons on different subjects,
some of them vague and very abstract, should not be considered. Colgrove Y. FalfUrrias
State Bank (Civ. App.) 1902 S. W. 580.

47. -- Statement accompanying proposltion-Necessity.-An assignment of error,
not supported by a statement from the record as required by the rules, need not be con

sidered on appeal. Fleck v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 191 S. W.
386; Kansas CHy, M. & O. Ry. Co. of Texas v. State (Civ, App.) 155 S. W. 561, judgment
modified 106 Tex. 249, 163 S. W. 582; Martin v. Gray (Civ. App.) 159 S'. W. 118; Douthitt
v, Farrar (Civ. 'App.) 159 S. W. 182; Stephenson v. Luttrell (Giv. App.) 160 S. W. 666;
St. Louis Southwestern Ry. Co. of Texas v. Martin (Civ. App.) 161 S. W. 405; Houston
Oil Co. of Texas v. Drumwright (Civ. App.) 162 S. W. 1011; Generes v. Security Ldfe
Ins. Co. of America (Civ. App.) 163 S. W. 386; Bond v. Hancock (Civ. App.) 163 S. W.

66(}; Glover v. Houston Belt & Terminal Ry. Co. (Civ. App.) 163 S'. W. 1063; Ferguson
v. Fain (Civ. App.) 164 S. W. 10401; Coons v. Lain (Civ. App.) 168 S. W. 981; Atchison,
T. & S. F. Ry. Co. v. Boyce (Civ. App.) 171 S. W. 1094; Galveston, H. & S. A.' Ry, Co.
v. Kellogg (Civ. App.) 172 S. W. 180; Babcock v. Glover (Civ. App.) 174 S. W. 710; Me

Connon & Co. v. McCormick (Civ. App.) 179 S. W. 275; ,

Parrott v·. Peacock Military Col

lege (Clv, App.) 180 S. W. 132; Spence v. Fenchler (Bup.) 180 S. W. 597; West Texas

Supply Co. v. Dunivan (Civ. App.) 182 S. W. 425; Wolnitzek v. Lewis (Ctv. App.) 183 S.
W. 819; Peck v. Murphy & Bolanz (Civ. App.) 184 S.. W. 542; Hodges v. Swastika Oil Co.

(Crv, App.) 185 s. W. 369: League v. Brazoria County Road Dist. No. 13 (Civ. App.) 187
S. W. 1012.

'

,

An assignment of error which attacks the judgment as unsupported by the evidence
will not be considered where no statement is made under the assignment.' Fahey v. Bene
detti (Civ. App.) 161 S. W. 896.

An assignment that the court erred in overruling the special exception of defendant to
plaintiff's failure to allege a contract in writing will not be considered, where no state
mient is submitted and the court on appeal does not know to what ruling complaint is
made. Id.

An assignment of error will not be considered where it is not followed by any state
ment and there is no reference to. any page of the record for special exceptions, being
contrary to Courts of Civil Appeals Rules 25-31 (142 S. W. xii, xiii), relating to the suf
ficiency of the statement required. Texas-Mexican Ry. Co. v. Reed (Civ. App.) 165 S.
W.4.

An assignment of error, complaining of the admission of evidence could not be con

sidered, where it was not followed by a statement showing that the court erred. Hall
v. Ray (Civ. App.) 179 S. W. 1135.

Where assignments of error were not followed by statements showing special ex

ceptions were ever acted upon, it will be presumed the exceptions were abandoned below,
and they will not be considered on appeal. San Antonio, U. & G. R. Co. v. Galbreath (Civ.
App.) 185 S. W. 901.

In action for wrongful death of brakeman, assignment complaining that verdict was

excessive because of brakeman's contributory negligence will not be considered where
there was no statement on which to base assignment. Id.

Appellate court is, not required to go further than to consult statement under assign
ment of error, and need not examine the record. Id.

A single assignment of error that the court erred in rendering judgment against the
plaintiff "because under the undisputed evidence the plaintiff was entitled to recover,"
not accompanied by a statement showing the question raised, will not be considered, as

it is too general. Mims v. Foster (Civ. App.) 185 S. W. 988.
An assignment of error in submitting the issue of pain and mental anguish because

there was no evidence to sustain the issue, which is not followed by any statement of
the evidence, and is supported only by the proposition that damages for miental suffer
ing, cannot be recovered unless there has been physical injury, does not require a re

versal of the judgment. Andrews v. York (Civ. App.) 192 S. W. 338.
Where appellant submitted no statement from record under his assignment of error

challenging action of trial court in not having submitted question of damages to jury,
assignment will not be considered. Padgett v. Hines (Civ, App.) 192 S. W. 1122.

48. -- Sufficiency of statement in general.�An assignment of error will be over

ruled, where the statement under it is! so imperfect that no information can be obtained
from it. Holt v. Guerguin (Civ. App.) 156 s. W. 581, judgment reversed 10'6 Tex. 185,
163 S. W. 101, 50 L. R; A. (N. S.) 1136.

Statement following proposition in assignment of error held not to comply with Courts
of Civil Appeals rule 31 (142 S. W. xii), prescribing, the requirements of ctatements, and
hence not to be considered. Grand Lodge, F. & A. M. of Texas, v. Dillard (Civ, App.)
162 S. W. 1173.

Courts of Civil Appeals rule 31 (142 S. W. xii), prescribing the requisites of the state
m.ent in an assignment of error, held not abrogated or affected by Acts 33d Leg. c. 136,
amending this article. Id.

Where the statement subjoined to an assignment of error complaining of the admis
sion of testimony did not refer to any bill of exceptions, or disclose what exceptions, if
any, were urged to the admission of the testtmonv, it cannot be reviewed. Darby v.
White (Crv, App.) 165 S. W. 481.

.

Where a statement under an assignment of error did not show that the alleged errors
complained of were made grounds of a motion for new trial, and contained no part of
the evidence relating to, or bearing on, the propositions advanced thereunder, the assign
ment could not be considered, Supreme Lodge K. P. v: Mims (Civ. App.) 167 S. W. 835.
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Statement accompanying assignments of error complaining of the sustaining of spe
cial exceptions to answer held not in compliance with the rules. Bray v, Sewall (Civ.
App.) 171 S. W. 795.

Statement under assignment of error, complaining of peremptory instruction held In
sufficient, under rule 34 for 'Courts of Civil: Appeals, relative to propositions complaining
of fundamental errors. Tannehill v, Tannehill (Civ. App.) 171 S. ,W. 10,50.

An assignment of error will not be considered where the, statement subjoined thereto
is wholly insufficient to support same and enable the Supreme Court to determine without
an examination of the record whether error was committed. Hall v. Ray (Civ. App.) 179
s. W. 1135.

In action for libel, assignment of error in admission of evidence that plaintiff was not
taken before a magistrate before his arrest held not supported by the statement. Hous-
ton 'Chronicle Pub. Co. v. Bowen (Civ. App.) 182 S. w: 61.

.'
'

Bta.temerrt that defendant is entitled to have presented to jury for decision by them
any group of facts pleaded by it and developed in trial which, if true, will in law estab
lish given defense does not support assignments of error in refusal to give peremptory
instruction in overruling special exception to charge, and refusing to submit a certain is
sue. Kampmann v. Cross (Civ. App.) 194 S. W. 437.

49. -- Bill of exceptions as sufficient statement.-Where bill of exceptions was

set out in assignment of error, failure to again set it out in statement required by rule
31 (142 S. W. xiii), held not to prevent considera.tton of the assignment. 'Galveston, H. &
S. A. Ry. Co. v: Brune (Civ, App.) 181 S. W. 547.

50. -- References to record, assignment, or brief.-References to. the transcript of
the evidence cannot be 'made to take the place of a statement for the purpose of having
an assignment of error considered. Gillett v. Holligan (Civ.. App.) 162 S. W. 367; Stock
well v. Glaspey (Civ. App.) 160 s. W. 1151; Childress v. Robinson (Civ, App.) 161 S. W.
78; Glover v. Houston Belt & Terminal Ry. Co. (:Civ. App.) 163 S. W. 1063; Campbell v.

Peacock (Civ. App.) 176 s. W. 774; Foster Lumber Co. v. Rodgers (Giv. App.) 184 S.
W.761.

Where neither the assignment of error nor the statement thereunder stated that ap- ,

pellant made any objection, and where the statement did not mention any' bill of excep
tions, and the assignment's reference to it did not give the page of the record upon which
it could be found, the statement was insufficient, Gotoskey v. Grawunder (Civ. App.) 158
S. W. 249.

'

An assignment of error in refusing to permit appellant to argue his general demurrer
and special exceptions cannot be considered, where it is not followed by any statement,
except a reference to the record where the assignment of error is copied, and there is no

reference to a bill of exceptions or to any action by the court on matters of which com

plaint is made. Rips v. Herman (Civ. App.) 158 S. W. 781.
A reference to a statement of material facts proved in a different portion of the brief

is not such a statement as is required by the rules. Stockwell v. Glaspey (Civ. App.)
160 S. W. 1151.

Under Rule 31 for Gourts of Civil Appeals (142 S. W. xiii), the statement subjoined to
a proposition under an assignment of error need not refer to the page of the transcript
where the motion for a new trial may be found, unless the motion is necessary to sup
port the proposition. Chlcago, R. I. & G. Ry. Co. v. Pemberton, 106 Tex. 463, 161 S. W.
2, reversing judgment (Civ. App.) 155 S. W. 652. Rehearing denied (Bup.) 168 s. W. 126.

Where statement subjoined to propositions did not refer to the pages of the transcript
as required by Rule 31 for Courts of Civil Appeals (142 S. W. xiii), the refusal of that
court to consider the assignments will not be reviewed by the Supreme Court. Id.

An assignment complaining of the overruling of a general demurrer to the answer and
stated as a proposition, not supported by any statement other than a mere reference to
a page of the bill of exceptions, will not be considered. Mitchel v. Robinson (Civ. App.)
162 s. W. 443, rehearing denied Childress v. Robinson, 162 S. W. 1172.

Assignments of error" complaining of findings, without pointing out wherein they are

wrong, with subjoined statements making no reference to the record, but only to the
statement at the beginning of the brief, cannot be considered. Bute v. Williams (Civ.
App.) 162 s. W. 989.

A statement following an assignment of error should cull from the mass of testimony
the facts relied upon to sustain the assignment; a mere reference to pages 'Of the testi
mony from which the proper facts may be ascertained not being sufficient. Texas-Mexi
can Ry, Co. v. Reed (Civ. App.) 165 s. W. 4.

No error was shown in overruling a plea of privilege, where, the statement did not;
refer to the part of the record containing the plea or to the judgment thereon, if any, as

required by rule 31 (142 S. W. xiii). Anderson v: Jackson ('Giv. App.) 168 S. W. 54.
Statements under assignments of error should not refer to bills of exceptions not ap

pearing in the record. Franklin v. International & G. N. Ry, Go. (Civ. App.) 174 s. W. 333.
References to a statement of facts are not statements under the assignments of er

ror, within the requirements of the rules. W. H. Norris Lumber Co. v. Harris (Civ. APP.)
177 S. W. 515.

"

Rules 31 and 39 of the Court of Civil Appeals (142 S. W. xiii), providing that a brief
statement shall be subjoined to each proposition in the brief, with a reference to the

pages of the record, are not complied with by a mere reference to the pages of the trari
script, without any further statement. Dolsons v. Sheridan Stove Mfg. Co. (Civ. APP.)
'178 s. W. 663.

Where statements under assignments of error made no reference to the portion Of
the transcript containing a record of the error complained of, such assignments could not
be considered not being briefed as required by the rules of the C'ourts of 'Civtl Appeals.
Texas Grain & Elevator Co. v. Dyer (Civ. App.) 184 s. W. 1049.

Under this article, as amended by Acts 33d Leg. c. 136, § 1, and rules 30, 31, for the
Courts of Civil Appeals (142 S. W. xiii), where the statement under an assignment of er

ror based on the failure to submit the case upon special issues made no reference to the
record, except the expression "(See defendants' bill.of .exceptlon, No.' 3)," such assign
ment was insufficient and, could not be considered. .Jd,

'
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51. -- Reference from one statement to another.-An assignment complaining of

the judgment for plaintiffs on the whole testimony "and that wrongfully excluded," stat-.
ed as a proposition where the only supporting statement was "same as under prior prop
ositions," -w ill not be considered. Mitchel v. Robinson (Civ. App.) 162 S. W. 443', rehear

ing denied Childress v. Robinson, 162 S. W. 1172.
"Wbere assignments of error are submitted as propositions, followed by a statement re

ferring to statements under other assignments, and no reference is made to the pages of

the brief nor of fhe statement of facts, the assignments will not be considered. Burnet

Fuel Co. v. Ellis (Civ. App.) 162 S. W. 911. .

, The statement contemplated by the rules of the Courts of Civil Appeals cannot. be

supplied by referring to another assignment or. proposition as a statement. Texas-Mexi

can Ry. Go. v . Reed (Civ. App.) 165 S. W. 4.
The words "see under seventh," following assignment of error, held insufficient as a

statement. International & G. N. Ry. Co. v. Jones (Civ. App.) 175 S. W. 488.

Assignments of error, the first of which failed to state any evidence raising the is

sues thereby presented and the' others of which referred to the statement under the first

assignment though they raised different issues, will not be' considered. Turner v. Mis

souri, K. & T. Ry, Co. of Texas (Civ. App.) 177 S. W. 204.

Assignment of error to admission of testimony which does not show what testimony
was, but is referred to statement under several assignments, will not be considered. J.

I. Case Threshing Mach. Co. v. Rachal (Civ, App.) 194 S. W. 418.

52. -- Relevancy to assignment or proposition.-A statement under an assignment
of error held not germane. Martinez v. Gutienez's Heirs (:Civ. APP.)·l72 S. W. 766.

Where supporting statements do not substantiate the contention made in assignments
complaining of findings of fact, the assignments will be overruled, Brown v. Southern

Gas & Gasoline Engine Co. (Giv. App.) 176 S. W. 73.
A statement following an assignment of error complaining of the admission of par

ticular evidence is not germane where the evidence mentioned in the statement is not

the same as that specified in the assignment. International & G. N. Ry. Co. v. Vogel
(Civ. App.) 184 S. W. 229.

53. -- Multifarious statement.-An assignment of error followed by five proposi
.

tions, after which appeared a statement of the evidence relied on to sustain such proposi
tions, held insufficient to comply with rule 31 (142 S. W. xiii) of the Court of Civil Ap
peals. Ft. Worth & D. G. av. Co. v. Abbott (Civ. App.) 170 S. W. 117.

54. -- Setting out proceedings, rulings, exceptions, and facts showing error and
injury therefrom.-An assignment of error complaining of testimony objected to will not
be considered, where it is not followed by an intelligible statement, and one which indi
cates what effect the testimony had on any issue in the case. Holt v. Guerguin (Ctv.
App.) 156 S. W. 581, judgment reversed 106 Tex. 185, 163 S. W. 10, 50 L. R. A. (N. S.) 1136.

Assignments of error, followed by statements which are merely counsel's version of
what the record shows, will be disregarded. Rushing v. C'itizens' Nat. Bank of Plain
view (Civ. App.) 162 S. W. 460.

Assignments of error to the refusal of requested charges will not be considered, where
the statements do not set out any testimony showing the applicability of the charges, nor

refer to the record, as required by the rules of court, nor show that the substance of the
charges was not embodied in 'the general charge. Western Union Telegraph Co. v. White
(Civ. App.) 162 S. W. 905.

Rulings on evidence will not 1:Ie reviewed on appeal, unless the statement under the
assignments, or the brief elsewhere, indicates the ground of objection. Edwards v.

Youngblood (C'iv. App.) 162 S. W. 1164;-
An assignment that the court erred in. overruling an objection to testimony on the

ground that it was immaterial, irrelevant, and a conclusion will be overruled, where the
statement did not show that the witness was not qualified to give an opinion upon the
matters asked about. Chicago, R. I. & G. Ry. Go. v. Kerr (Civ. App.) 164 S. W. 447.

Where the statement under an assignment complaining of an instruction on the meas
ure of damages for delay in the transportation of live stock consisted of the instruction,
but did not point out anything to indicate that the jury awarded excessive damages, the
record did not show that the error, if any, in the instruction was prejudicial. St. Louis,
S. F. & T. Ry. Co. v. Armstrong (IC'iV. App.) 166 S. W. 366.

An assignment of error complaining. of the refusal on default judgment against de"
fendants to file findings of fact and conclusions of law must be overruled where the state
ment did not show the ground of the motion for new trial, excuse defendants' default,
or show that they had a good defense; it not appearing defendants were in any- way
harmed. White v, Lowry (Civ. App.) 166 S. W. 1193. .

An assignment complaining of the action of the court in sustaining a special excep
tion will be disregarded, where the accompanying statement did not show any order sus
taining the exception. Chastain v. Hoskins (Civ. App.) 168 S. W. 421.

Where neither the appellant's statement under an assignment nor the record shows
that the court sustained an exception to any part of his petition, the assignment of error
to sustaining an exception thereto need not be considered. City of Ft. Worth v. Morgan
(Civ. App.) 168 S. W. 976.

The refusal to submit a particular defense could not be held erroneous on appeal,
Where there was no statement from the record, following defendant's assignment of er
ror, indicating that there was any testimony to support such defense. Houston & T. C.
Ry, Co. v. Meadors (Civ. App.) 169 S. W. 1106.

An aSSignment to the giving of a paragraph ofrthe court's charge will not be review
ed, Where the statement does not show that it was excepted to before the charge was read.
Galveston, H. & S. A. Ry, 'Co. v. Harris (Civ. App.) 172 S. W. 1129.

An assignment of error complaining of an instruction will not be considered, where
the statement does not show' exception taken as required by Acts 33d Leg. c. 59, post,Art. 2061. Rogers v. Ezell (C'iv. App.) 174 S. W. 1011.

b
An assign.ment of error complaining or a finding. of fact supported by testimony will

e
.

overruled in the absence of any statement showing wherein the finding is incorrect.
FrIedman v, Huntsville Cotton Oil Co. (Civ. App.) 177 S. W. 573.
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Mere recital in motion for new trial that court overruled demurrer held not sufficient
to present error under rule 31 (142 S. W. xiii), requiring a brief statement subjoined to the
proposition in explanation thereof. Allen v. Reed (Civ. App.) 179 S. W. 544.

Where appellants did not, by proposition or statement, indicate how the admission of
immaterial or irrelevant evidence could have affected the jury, the receipt of such evi
dence must be considered as harmless. Southern Gas & Gasoline Engine Co. v. Richol
son (Civ. App.) 181 S. W. 529.

An assignment of error in the admission of evidence cannot be considered, where the
statement following it does not show what objection was made to the evidence. Houston
Chronicle Pub. Co. v. Bowen (Civ, App.) 182 S. W. 61.

An assignment that the trial court erred in setting aside a judgment rendered at a

former term can be reviewed only upon a full statement, showing what issues were join
ed and what the evidence was on the former trial. Shipp v. Cartwright (Civ. App.) 182
S. W. 70.

Assignments of error to the failure to give certain special issues, which are not . fol
lowed by statements showing what the issues were, cannot be considered. Bennett 'V.
Rio Grande Canal Co. (C'iv. App.) 182 S. W. 713.

In view of the failure of the statement to show under what conditions or circum
stances a witness answered, held, that his statement of his conclusions on cross-examina
tion could not be deemed error. Shaller v. Johnson-McQuiddy Cattle Co. (Civ. App.) 189
S. W. 553.

Where statement following assignment of error to admission of testimony failed to
show it was objected to, or any bill of exceptions, taken to refusal to withdraw it from
jury, and no such bill appeared in record, which showed jury was instructed not to con

sider the testimony, assignment will not be considered. International & G. N. Ry. Go. v.

Sutherland (Civ. App.) 189 S. W. 575.

55.
. N�gativing correctness of rulings on particular grounds.-Assignment that

court erred in overruling objection to testimony on grounds going to the qualification of
the witness will be overruled, where the statement did not show that the grounds were

true. Chicago, R. 1. & G. Ry, Co. v. Kerr (Civ, App.) 164 S. W. 447.

57. -- Setting out Instructions complained of.-An assignment of error complain
ing of the charge cannot be reviewed, where neither the assignment nor the statement.
contained the charge excepted to, or its substance, or. directed the appellate court as to the
page in the record where it could be found. Darby v. White (Civ. App.) 165 S. W": 481.;
Magnolia Paper Co. v. Duffy (Crv. App.) 176 S. W. 89.

58. -- Setting out instructions refusedv--Where an assignment of error fails to
give the substance of the requested charge on the refusal of which it is based, and the
statement fails in any way to identify it, the court will regard it as waived. Pecos &
N. T. Ry. Co. v. Winkler (Civ. App.) 179 S. W. 691.

An assignment of error complaining of the refusal of a special charge not set out in
the statement following the assignment will not be considered. Wolnitzek v. Lewis (Civ,
App.) 183 S. W. 819.

59. -- Setting out matters of evidence.-Under Supreme Court rule 31 (142 S. W.
xiii), it is the duty of appellant, in preparing a statement, to include a faithful report of
all the facts testified to on both sides with reference to the assignment. General Acci
dent, Fire & Life Assur. Corp. v. Ellison (Clv. App.) 160 S. W. 1141.

In support of an assignment of error that a certain finding was not supported by the
evidence, it was appellant's duty to set out at least the substance of all the evidence on

the point. Houston Oil Co. of Texas v. Gore (Civ. App.) 159 S. W. 924.
An assigriment of error complaining of exclusion of evidence will be .overruled, where

the statement of facts does not contain that part of the evidence and the judge's qualifi
cation of the bill of exceptions shows that that part was excluded. Risinger v. Sullivan
(Civ. App.) 161 S. W. 397.

.

An assignment complaining that the undisputed facts showed certain matters could
not be considered where the statement did not attempt to set out or refer to any evidence
to establish such matters. Mitchel v. Robinson (Civ. App.) 162 S. W. 443, rehearing de
nied 'Childress v. Robinson, 162 S. W. 1172.

An assignment of error complaining of the rulings on evidence will not be considered
where the statement does not give the substance of the testimony with correct references
to the pages of the transcript. Mclndoo v. Wood. (Civ. App.) 162 S. W. 488.

Under Courts of Civil Appeals rule No. 31 (142 S. W. xiii), statements under assign
ments of error complaining of the sufficiency of the evidence, which quote only one ques
tion to one witness, which is .not found in the preliminary statement of facts, are insuffi
cient, and the assignment will not be considered. Hein v. Consumers' Ice & Fuel Co.
(Civ. App.) 162 S. W. 1023.

Under Rule 31 (142 S. W. xiii), requiring a statement to be made faithfully in refer
ence to the whole of that in the record bearing upon the proposition, held that a state
ment purporting to contain all the evidence on a question, but shown by the statement of
facts not to do so, was insufficient. Edwards v. Youngblood (Civ. App.) 162 S. W. 1164.

In an assignment of error to the exclusion of documentary evidence, a statement giv
ing no information of the substance of the excluded evidence held not a compliance with
Courts of Civil Appeals rule 31 (142 S. W. xii), prescribing the requirements of a state
ment. Grand Lodge, F. & A. M. of Texas v. Dillard (iCiv. App.) 162 S. W. 1173.

An assignment of error complaining of the refusal of special instructions will not be'
considered, where it is not followed by a statement from the record showing that such
charges were called for by the evidence. Tannehill v. Tannehill (Civ. App.). 171 S. W.
1050.

Assignment of error that the court erred in making remarks tending to discredit a

witness must be overruled where the statement under the assignment does not disclose
the testimony. Kell v. Ross (Civ. App.) 175 S. W. 752.

An assignment of error is not entitled to consideration, where there is not such a

statement of the evidence subjoined thereto sufficient to explain and support the proposi
tion and enable the court to determine the question. McCullough v. Hurt (Civ, App.)
175 S. W. 781.
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Where an assignment complained of the refusal of the court' to submit additional
questions to the jury, it should be followed by a statement showing the questions and the
substance of the evidence on the issues. Tomson v. Simmons (Civ. App.) 180 S. W. 1141.

An assignment, complaining that the court erred in not disregarding findings of the

jury on special issues and in not rendering judgment for plaintiff despite them, cannot be
considered where not accompanied by a statement showing the evidence and the proceed
ings. Shipp v. Cartwright (Civ. App.) 182 S. W. 70.

An assignment, complaining of the introduction of testimony given by plaintiff On a

former trial, presents nothing for review, where the statement did not show the nature

of the testimony, its materiality, or the objections' urged. Id.
Assignments of error complaining of the admission of a paper or letter in evidence

were insufficient, where there was no statement showing what the paper or letter con

tained. Wolnitzek v. Lewis (Civ. App.) 183 S. W. 819.
An assignment based on the charge on the ground that there was' no evidence to sup

port it, need not be considered, where the statement did not set out the evidence. Heard
v. Bowen (Civ. App.) 184 s. W. 234.

An assignment complaining of refusal to submit an issue cannot be considered on ap

peal, where the statement merely set forth that there was abundant evidence to estab
lish appellant's contention. St. Louis Southwestern Ry. ICo. of Texas v. Rutherford (Civ.
App.) 184 S. W. 700.

Where the statement under an' assignment of error does not state what the' testi

mony was to which the objection stated in the assignment was made, the assignment must
be overruled. American Nat. Ins. Co. v. Van Dusen (Civ. App.) 185 S. W. 634.

In view of this article, mere omission of some of the evidence from the assignment
which was included in the motion for new trial does not vitiate the assignment. Clark v.

Briley (Civ. App.) 193 S. W. 419.
General assignment of error, pointing out no particular testimony complained of, and

not supported by any statement, will not be considered. J. I. Case Threshing Mach. Co.
v. Rachal (Civ, App.) 194 s. W. 418.

Assignment of error which does not under proposition subjoin statement of eviderfce,
if any, which raised issue or which in any way shows its materiality, held insufficient.
Miles v: Harris (Civ. App.) 194 s. W. 839. J

Assignment of error which under proposition subjoins statement of evidence relating
largely-to entire case held not in accord with rules for briefing. Id.

62. -- Conclusiveness and effect.-An assignment of error 'is limited by the prop
osition following the assignment. Day v. Mercer (Civ. App.) 175 S. W. 764; Glover v.

Houston Belt & Terminal Ry, Co. (Civ. App.) 163 S. W. 1063.
-

Upon an assignment' of error in the submission of an issue, supported by the appel
lant's undisputed statement that there was no evidence upon the issue, the Court of Civil
Appeals would assume it to be true' under express provision of rule 41 for Courts of CIvil

Appeals (142 S. W. xiv). Kansas City, M. & O. Ry. 00. of Texas v. Corn (Civ, App.) 186
'S. W. 807.

'

63. -- ASSignments in brief not contained in record.-Under this article, as amend
ed by Acts 33d Leg. c. 136, making the grounds assigned 'in the motion for new trial consti
tute the assignments' of error, the assignments of error in the brief must be true copies
of the corresponding paragraphs of the motion for new trial, and not rewritten or recon

structed assignments. Freeman v. Texas & P. Ry. Co. (Civ. App.) 182 S. W. 1158.
64. -- Counter propositions in appellee's brief.-The including in appellee's brief

of alleged "general counter propositions" to show that the decree should be affirmed was

contrary to court rules. Arlington Heights Realty Co. v. Citizens' Ry. & Light Co. (Civ,
App.) 160 S. W. 1109.

.

65. References to motion for' new trial or other parts of record.-Assignments of
error which do riot refer to that portion of the motion for a new trial in which the
error is complained of, as required by Court of Civil Appeals Rule 25 (142 S. W. xii),
will not be reviewed. Irving v. Texas & P. Ry.' Co. (Clv, App.) 157, S. W. 752, judg.,.
rnent affirmed on rehearing 164 S. W. 910; Rio Grande & E. P. R. Co. v. Kinkel (Civ.
App.) 158 S. W. 214; Greene Gold-Silver Co. v. Silbert (Clv. App.) 158 S. W. 803.

An assignment of error complaining of the admission of evidence will not be con

'sidered where the court is not referred, as required bY Courts of Civil Appeals rule 31
(142 S. w. xiii), to the' facts supporting the assignment. Coleman v, Garvin (Civ. App.)
158 s. W. 185.

Error in admitting evidence or overruling a motion for a new trial cannot be con

sidered, where neither the assignment of error nor the brief contains a reference to the
page of the transcript and clause of the motion for new trial showing that the matters
were presented to the lower court. Brewer v. A. M. Blythe & C'o. (Civ. App.) 158 s.
W.786.

' '

Error in admitting evidence or overruling a motion for a new trial cannot be con

sidered where neither the assignment of error nor the brief contains a reference to the
page of the transcript and clause of the motion for new trial showing that the matters
were presented to the, lower court. Id.

Under this article, as amended by Acts 33d Leg. c. 136, providing that a motion for
hew trial shall constitute an assignment of 'error, where such motion contained a speci
fication that the court erred in refusing to give a peremptory instruction, it was im
material that a, further assignment. of t.he same error did not refer to the motion, as
required by Court of Civil Appeals rule 25 (142 S. W. xii). Order of United Commercial
Travelers of America v. Roth (Civ. App.) 159 S. 'W. 176.

Under this article, as amended by Act April 4, 1913, assignments of error in the brief
cannot be disregarded because they do not refer to the motion for new trial, as required
by Court of Civil Appeals rule 25 (142 S. w. xit), where the same error is complained
of. Douthitt v. Farrar (Clv. App.) 159 S. W. 182.

Supreme Court Rule 25 (142 S. W. vii), requiring the assignments of' error to refer
to that portion of the motion for new trial in which the error is complained of; does not
apply to assignments of error to the charges given or refused by the court. Sargent v.
Barnes (Civ. App.) 159 S. W. 366. '
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An assignment of error that the verdict and judgment were contrary to the law and
the evidence, in that they are excessive as to the moving defendant, in the same Ian
guage as was stated in the motion for new trial, constttuted ajsufflcient compliance with
Court of Appeals rules 24 and 25 (142 S. W. xii) I requiring assignments of error to refer
to the part of the motion for new tr-ial where the same question is ratsed. Missouri Pac.
RY. Go. v. Cheek (Civ. App.) 159 s. W. 427.

.

An assignment of error in admitting the evidence of a certain witness set forth in
a specified bill of exceptions' was too general to be considered where such bill of ex

ceptions contained five or more distinct rulings on the admission of parts of the testi
mony of such witness. Sullivan v. Fant (C'iv. App.) 160 s. W. 612.

An assignment of error, which refers merely to the record and is not supported.
by a proper statement will not be considered on appeal. Standard Mfllfng' Co. v. Im-
perial Rice Co. (Civ. App.) 160 S. W. 637.

.

Where an assignment of error and the propositions and statements thereunder make
no reference to a bill of exceptions, the court is under no obligation to search through
the statement of facts or other part of the record to. find bills of exceptions. Stephen
son v. Luttrell (Civ. App.) 160 S. W. 666.

Where assignments of error did not distinctly specify the ground of error relied
on nor point out that part of the record in which the error was complained of with such
reasonable certainty as was practicable in a clear statement, as required by the. rules,
they might be treated as waived. Sweetwater Cotton Oil Co. v. Birge-Forbes & Go.
(Civ. App.) 160 s. W. 1125.

Assignments of error, referring by number to the paragraphs of the motion for a

new trial where the errors were complained of, but not referring to the page of the tran
script where they might be found, held in literal compliance with rules 24 and 25 for
Courts of Civil Appeals (142 S. W. xii). Chicago, R. 1. & G. Ry. Co. v. Pemberton,
106 Tex. 463, 161 S. W. 2, reversing judgment cciv. App.) 155 S. W. 652. Rehearing de
nied (Sup.) 168 S. W. 126.

Assignments of error comr;laining of the exclusion of evidence, which do not show
the objection made below, and are followed by no proposition or statement except to
see the bill of exceptions, will not be considered on appeal. Childress v. Robinson (Civ.
App.) 161 S. W. 78.

An assignment of error that the court erred 'in directing a verdict will not be con

sidered, where it does not refer to the paragraphs of the motion for new trial in which
the questtons were presented, and the statement does not contain such reference, and
the motion contains no reference to the grounds urged in the assignment. Fahey v;

Benedetti (Civ. App.) 161 S. W. 896.
'

It is the duty of the Court of Civil Appeals to pass upon assignments of error, though
they do not refer to that portion of the motion ror a new trial where the error was

complained of. Texas Co. v. Veloz (Civ., App.) 162 S. W. 377.
Under Court rule 24 (142 S. W. xii), providing that the assignments of error must

distinctly specify the grounds of error relied on and set forth in the motion for new

trial, assignments of error not referring in any way to a motion for a new trial are

insufficient to warrant consideration. Houston Oil Co. of Texas v. Drumwright (Civ.
App.) 162 s. W. 1011.

Assignments of error to the exclusion of evidence will not be reviewed, where the
Court of Appeals is not referred to any bill of exceptions covering the matter. Chris
man Y. Lumberman's Nat. Bank (Civ. App.) 163 s. W. 651.

Under rule 25 for Courts of Civil Appeals (142 S. W. xii), and this article as amended,
consideration of assignment of error held not to be denied, though neither' it nor the
statement referred to the paragraphs of the motion for a new trial, where pages of the
transcript containing the motion were referred to, Gulf Refining Co. v. Pegues Mer
cantile Co. (Civ. App.) 164 s. W. 1113.

Where the assignments of error stated that the court erred tn advising the jury that
"it was the duty of the defendant to exercise ordinary care to furnish a reasonably
suitable car for the shipment of plaintiff's horse," for specified reasons, and that the
error was raised on the motion for new trial by' referring to a page in the transcript,
and there was no other effort to point out particularly the portions of the charge ob
jected to, the assignments will not be considered. Texas & N. O. R. Co. v. Francis
(Civ. App.) 165 S" W. 40.

.

An assignment of error in admitting testimony will be overruled where there is no

reference to the part of the statement of facts, where such testimony appears as re

quired by the rules of the court, and the court, after careful inspection of the state
ment of facts, fails to find any such testimony. Texas, G. & N. Ry, Go. v. Berlin (Civ.
App.) 165 S. W. 62.

Where an assignment of error to an instruction on the measure of damages con

tained no' reference to the bill of exceptions, either in the statement or in the proposi
tion thereunder, it could not be reviewed. .Ford Motor Co. v: Freeman, (Civ. App.) 168
S. W. 80.

Assignments of error, which do not set out the substance of the bills of exception
referred to simply hy number, cannot be considered. Anderson & Day v. Darsey (Civ.
App.) 171 S. W. 1089.

An assignment of error merely referring to a page of the transcript for a paragraph
of' appellants' motion for new trial .to show error will not be considered. Martinez v.

Gutierrez's Heirs (Civ. App.) 172 S. W. 766.
Where assignments of error referred to bill of exceptions not in the record, held,

that they would be disposed of with reference to objections and exceptions in the state
ment of facts. St. Louis Southwestern Ry, Co. of Texas v. Moore (Civ. App.) 173 S.
W.904.

An assignment of error followed by words and references to pages of the transcript
will not be considered. Friedman v. Huntsville Cotton Oil Co. (Civ. 'App.) 177 S. w.. 573.

Assignments of error to rulings on testimony, shown, as recited therein, by certain
bills of exceptions, cannot be considered; such bills of exceptions not being in the reo
ord. Fidelity-Phcenix Fire Ins. Co. v. O'Bannon (Civ. App.) 178 S. W. 731.
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Plaintiff's contentiort that defendant admitted, and that the undisputed evidence

showed, that he was entitled to an item not allowed by the verdict, could not be con

sidered, where the page or pages of the voluminous statement of facts .containing. such

admission and evidence was not given. Hall v. Ray (Civ. App.) 179 S. W. 1135.
.

An assignment of error, in that the. court erred in refusing to give defendant's charge
instructing the jury to find for it as per bill of exceptions No.1, did not violate Rules

for Courts of Civil Appeals, 24, 25, 30, 31 (142 S'. W. xiii) prescribing the requisites of

assignments of error and the briefing thereof. Thurber Brick Co" v. Matthews (Civ.
App.) 180 S. W. 1189. .

Tha t an assignment of error erroneously refers to the bills of exception by incor
rect numbers does not preclude consideration of it, where the court's action fully ap

pears of record, so that no bill of exceptions was necessary; the error being clerical

only. Adams v. San Antonio Life Ins. Co. (Civ. App.) 185 S. W. 610.
An assignment of error in the main charge as more fully shown by the written ob

jections thereto, made and filed after it had been submitted to opposing counsel and
before the charge was read to the jury "as is more fully shown by defendant's bill of

exception No.2 which is here referred to and made a part thereof," in view of the ab

sence of any bill of exceptions No.2, eo' riomine, in the transcript, did not comply with
rules 25 and 26 for Courts of Civil Appeals (142 S. W. xlt) , prescribing the form and

.. contents of assignments of error, and hence did not require consideration. Wichita Falls
Traction Co. v. Berry (Civ. App.) 187 S. W. 415.

Assignment of error held not to comply with rules 25 and 26 for Courts of Civil Ap
peals (142 S. W. xii), and not to require consideration. Id.

An assignment of error not followed by any special reference to the statement of
facts verifying the contention, cannot be considered. Clark v. State (Civ. App.) 189
S. W. 84.

Under rules for Courts of Civil Appeals 24, 25 (142 S. W. xii), Rule 31 (HZ- S. W.·
xiii), held that assignments of error, not referring to motion for new trial, with a state
ment not ref�rring to' the page of the transcript where a bill of exceptions might be
found, were insufficient, and would not be considered. Perry Bros. v. McNeill (Civ. App.)
189 S. W. 120.

Under art. 2061, requiring bills of exceptions to refusal of special charges, and Court
of Civil Appeals rule 31 (142 S. W. xiii), requiring appellant's brief to contain refer
ences to the record, etc., an assignment of error not showing where the bill of excep
tions to the charge complained of can be found in the record will not be considered.
Houston Chronicle Pub. Co, v. Lemmon (Civ. ,A-PP.) 193 S. W. 347.

66. Time for filing.-An' assignment Of error, appearing for the first time in appel
lant's brief, need not be considered. Knight v. Etngland (Civ. App.) 175 S. W. 480.

Assignments of error filed nearly six months after' adjournment of court, none of
which was based upon a motion for new trial, will not be considered except as they con
cern fundamental error. Fariss v. Beeville Bank & Trust Co. (Civ. App.) 194 S.' W. 1169.

67. Filing and annexing to record.-The correctness of a charge will not be con

sidered on appeal, where no assignment of error relating thereto was filed in the trial
court. Stevens v. Crosby (Civ. App.) 166 S. W.. 62.

Assignments of error not in the record,' though in the brief, present nothing' for
review except fundamental error apparent of record. McPhaul v. Byrd (Civ. App.) 174
S. W. 644.

An assignment of error as to the refusal of the court to postpone trial until wit
nesses could inspect the premises, which was not filed in the court below, will not be
considered. Moody v. Bonham (Civ. App.) 178 S. W. 1020. Moody v. Bonham (Civ.
App.) 179 S. W. 670.

Under Rule 101 (159 S. W. xi), assignment of error relating to findings of fact and
conclusions of law, filed subsequently to the final judgment, .

need not be filed in the
court below. Id. .

An assignment, not presented in trial court, cannot be considered on appeal. Bil
lingsley v. Houston Oil Co. of Texas (Civ. App.) 182 S. W. ,373.

Against objection, an assignment of error may not be considered, where no such
assignment was filed with the trfal .court. Waldon v. Davis (Civ. App.) 185 S. W. 1000.

68. _._ Including in transcript.-Under arts. 1607, 1612, 2113, held, that a tran
script not containing copy of assignment of errors and not disclosing reversible error on
its face required an affirmance. English v. Allen (Civ. App.) 173 S. W. 1172.

Under this article and rule 23 for Courts of Civil Appeals (142 S. W. xii), the Court
of Civil Appeals ·would strike and not consider an assignment of error not filed below
and brought up in the transcript. Rector v. Continental Bank &. Trust Co. (Clv . .ApP.)
180 S. W. 309.

70. Cross-assignments-Right to assign.-Where a codefendant unsuccessfully at
tempted to appeal in forma pauperis, it was before the Court of Civil .Appeals as an
appellee only, and could not thereafter assign cross-errors against its coappellee under
district court rule 101 (142' S. W. xxiv), Missouri Pac.. Ry, Co. v. Cheek (Civ. App.)
159 S. W. 427.

Cross-assignments of error by parties who did not appeal �ere nevertheless entitled
to consideration. Cain v. Bonner (Bup.) 194 S. W.. 1098.

71. -_. Necessity.-In the absence of a cross-assignment complaining of terms im
posed in a judgment for appellee, the court cannot reform the judgment so as to elim
mate such terms. Ford v. Warner (Oiv. App.) 176 S. W. 885.

Where defendant did not assign cross-errors upon plaintiff's appeal, he waived er
rors prejudicial to him. Hawkins v. Cook (Civ. App.) 178 S. W. 624.

Where plaintiff did not on defendant's appeal assign as error the denial of com
plete relief, the question will not be reviewed. Owosso Carriage & Sleigh Co. v. Mc-
Intosh & Warren (Bup.) 179 S. W. 257.

.

,f f
Under art. 1639, and, In view of rule 1M for' district and county courts (159 S. W. xi),

e endants III trespass to try title, who failed, to tile any cross-assignments of error on
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appeal; were in no position to complain of court's charge and its refusal to charge.
Hume v. Carpenter (Civ. App.) 188 S. W. 707.

72. -- Filing and annexing to record.-A cross-assignment of error' by appellee
which was not filed with the clerk of the trial court, as required by rule 101 for the
district and county courts (159 S. W. xi), will not be considered. Guaranty State Bank
of Carthage v. Hull (Civ. App.) 165 s. W. 104.

Where the record fails to show that a cross-assignment of error was filed in court
below, it cannot be considered. Morrison v. Brooks (Civ. App.) 189 S. W. 1094.

Under rules for district and county courts, No. 101 (159 S. W. xi), a cross-assign
ment of error not filed in the court below will not be considered. Ross v. Moore (Civ.
App.) 191 S. W. 853.

Cross-assignment in appellee's brief urging insufficiency of judgment cannot be con

sidered where record does not show that cross-assignment was filed in trial court and
no brief filed in appellate court contains certificate of trial judge that it is copy of brief
filed in trial court. Levy v. Engle Bros. Co. (Civ. App.) 192 S. W. 548.

• .

73. -- Sufficien.cy.-A cross-assignment, wherein' appellee insists that the judg
ment should have ,been for a greater amount, will not be considered where no statement
was submitted under the assignment. Lee v. White (Civ. App.) 171 s. W. 1056.

74. Defects, objections, and amendments.-After an assignment has been consid
ered and sustained, a party cannot urge its 'insufficiency. San Antonio, U. & G. Ry, Co.
v. Storey (Civ. App.) 172 S. W. 188.

The appellee's objection to a consideration of appellant's assignment of error be
cause it violated certain rules of court, not pointing out in' what respect anyone or

more of such rules was violated, would not be considered. Thurber Brick Co. v. Mat
thews (Civ. App.) 180 S. W. 1189.

No notice of appellee's objections to sufficiency of assignments of error, as provided
by rule 15a for Courts of Civil Appeals (142 S. W. xi) is required, where appellant fails
to comply with rule 29 (142 S. W. xii) in preparing his brief, notwithstanding this arti

cle, as amended by Acts 33d Leg. c. 136, nor Supreme Court rule 101 (159 S. W. xi).
Perry Bros. v. McNeill (Clv, App.) 189 s. W. 120.

75. Scope and effect of assignment.-Assignment of error held to raise question of
propriety of reversal without allowing remittitur. Galveston, H. & S. A. R. Go. v. Craig
head (Civ. App.) 175 S. W. 1199, denying rehearing 175 S. W. 453.

An assignment, complaining of premature suit, held insufficient to raise the ques
tion of misjoinder. Southwestern Surety Ins. Go. v. Thompson (Civ. App.) 180 S. W. 947.

Where appellants joined in the appeal and brief, and the only assignment of error

urged affects but one of the appellants, the court will not consider any error com

mitted against the others. Moore v, Reid (Civ. App.) 186 S. W. 245.

76. -- Rulings on pleadings.-Assignments of error that no grounds for the ap
pointment of a receiver for defendant corporation were stated in the petition, and that
it stated no cause of action, were equivalent to general demurrer, and required the ap
pellate court to indulge all reasonable intendments in favor of the sufficiency of the
petition to sustain the appointment. Houston & B. V. Ry, Co. v. Hughes (Civ. App.)
182 S. W. 23.

77. -- Rulings as to eviden,ce.-An assignment of error in trespass to try title
objecting generally to the admission in evidence of a certified copy of a deed will not
raise the question whether the deed was admissible as the deed of a certain one of the
grantors. Sullivan v. Fant (Civ. App.) 160 s. W. 612.

An assignment of error predicated on a bill of exception held to complain of the ad
mission of testimony and reviewable within this article as amended by Acts 33d Leg. c.

136. Martin v. Stires (Civ. App.) 171 s. W. 836.

78. -- Submission of issues to Jury.-An assignment of error to the refusal to
charge that there was no presumption that a 'brakeman was killed as the result of the
railroad's negligence, held not to present the issue whether from the mere happening
of the accident the jury were likely to find negligence. Ft. Worth & D. C. Ry. Co. v.

Stalcup (Civ. App.) 167 S. W. 279.
In trespass to try title assignments of error held insufficient to raise the question·

whether the court erred in refusing to submit the question of damages for plaintiff's
breach of his agreement to extend the time for payment of vendor's lien notes. Work
man v. Ray (Civ. App.) 180 S: ,\V. 291.

An assignment of error complaining of the refusal to direct a verdict for defendant,
held 'limited to the question of variance. between pleading and proof. Gulf, C. & S. F.
RY'. Co. v. ,Tips (Civ. App.) 182 s. W. 1196.

79. -- Instructions.-A directed verdict for the plaintiff for the amount due for
the conversion of property will not be reversed on appeal by the plaintiff because there
was evidence of an independent promise by the defendant to pay more, where the only
specification of error was the refusal to give a peremptory instruction for a larger
amount upon the. theory ,of conversion. First Nat. Bank v, Dunlap (Civ. App.) 159 s.
W.502.

Where no obejction was made in assignment of error or proposition to the charge
because of a repetition of the same matter in separate paragraphs, a suggestion of
repetition under the head of "remarks" will not be entertained on appeal. Lisle-Dun
ning Const. Co. v. McCall (Civ. App.) 167 s. W. 810.

In action against testamentary trustee for services in caring for one devised main
tenance and expenses of her last illness, assignment of error, as restricted by the propo
sition thereunder, held not to present clafm that charge was on the weight of the evi
dence. McLean VI Breen (C'iv. App.) 183 s. W. 394.

SO. -- VerdIct, findings, or Judgment.-An assignment of error that there is no

evidence to support the verdict or upon which a charge can be predicated raises only
the question whether there is any evidence upon which the verdict or charge might be
based. Cotton v. Cooper (Civ. App.) 160 s. W. 697.
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An assignment of error that under a defense pleaded, the evidence introduced, and
the verdict thereon, it was error to render judgment for plaintiff does not raise the is
sue 'that the answer undenied was a bar to recovery. Memphis Cotton Oil C'o. v. Tol
bert (Civ. App.) 171 S. W. 309.

An assignment that the court erred in overruling plaintiff's motion to set aside the

judgment and to retry the case, because the judgment did not dispose of all the parties
or issues, was not sufficient to present the question whether the judgment was final.
Banks v. Blake (C'iv. App.) 171 S. W. 514.

An assignment of error that the testimony did not support the findings on which
the court adjudged' the costs against defendant held to authorize a review of taxation
of costs. St. Louis Southwestern Ry. Co. of Texas v. Kelly (C'iv. App.) 173 s. W. 540.

In passenger's action for personal injury, where the jury found that his fall was

accidental and without negligence, assignment of error in that that answer was con

trary to other answers, held not to raise the question that findings as a whole were

so confiicting as to make them insufficient to support the judgment. Smith v. T'exas
Traction Co. (Civ. App.) 180 s. W. 933.

.

.

In a suit with counts in trespass to try title and for enforcement of vendor's lien,
where the assignment was directed only to the vendor's right to rescind, the judgment
granting a rescission, rather than a foreclosure, could not be reversed. Continental Oil
& Cotton Co. v. Steele (Civ, App.) 186 s. W. 269.

In action for damages to automobile, assignments of error held to challenge trial
court's findings of fact in favor of the plaintiff. St. Louis, B. & M. Ry. Co. v. Paine
(Civ. App.) 188 S. W. 1033.

82. Relatio.n to record.-In an .actton for injuries to a shipment of cattle, an as

signment of error that a charge was erroneous "because there was no evidence of rough
handling and none of unnecessary delay" will be overruled, where there was evidence of
rough handling, even though there was none of unreasonable delay. Chicago, R. I. & G.
Ry. Co. v. Swaggerty (Civ. App.) 163 S. W. 317.

Error could not be predicated upon the admission of the testimony of witnesses
claimed to be inadmissibJ.e under the pleadings, where neither the brief nor the bill of
exceptions showed what the witnesses testified. Underwood v. Jordan (Civ. App.) 166
8. W. 88.

An assignment of error that the court erred in sustaining defendant's alleged excep
tion to the fifth paragraph of defendant's answer held not sustained by the record.
Burrow v. Brown (Civ. App.) 167 s. W. 254.

Grounds of objection to evidence stated in the assignments of error other than those
alleged in the bills of exception, will not be reviewed. Sanford v. John Finnigan Co.
(Civ. App.) 169 s. W. 624.

The record not affirmatively showing articles were admitted, an assignment of error

to their admission must be overruled. Houston, E. & W. T. Ry. Co. v. Cavanaugh (Civ.
App.) 173 S. W. 619.

Statements ·under assignments not faithful to record, but incorrect in certain re

spects, held to violate rule 31 for Courts of C'ivil Appeals (142 S. W. xiii), prescribing
the form and requisites of statements. National Live Stock Ins. Co. v. Gomillion (Civ.
App.) 174 s. W. 330.

.

An assignment of error, not supported 'by the record, will be overruled. Missouri, K.
& T. Ry, Co. of Texas v. Neale (Civ. App.) 176 s. W. 85.

Any assignment of error without support in the court's conclusions of facts, and
which fails to challenge the correctness of such conclusions, presents no error. Fowler
v. Carlisle (C'iv. App.) 179 s. W. 528.

Where after general demurrer was sustained to plaintiff's petition he filed two trial
amendments and it did not appear that demurrer was then sustained to petition, an as

signment of error, complaining of sustaining of general demurrers to original petition
before and after the first trial amendment, shows no reversible error. Texas Cent. R
Co. v. Hoffman (Civ. App.) 193 s. W. 1140.

In action for breach of contract for joint purchase of cattle, in which there was evi
dence of a subsequent oral contract varying a prior written agreement, and that par
ties had submitted their differences to arbitration, which had resulted in an award for
plaintiff, an assignment of error that the only contract was the written contract and only
issue the division of profits held defective. Eubank v. Bostick (Civ. App.) 194 s. W. 214.

83. Incorporating assignments In briefs.-This article, as amended by Acts 33d Leg.
c. 136, does not require .Courts of Civil Appeals to consider an assignment of error not
copied in the brief. Martin v. Stires (Civ. App.) 171 s. W. 836.

84.. Effect of failure to properly assign or file.-The assignments of error not comply
ing with Courts of Civil. Appeals Rules 23-25 (142 S. W. xii) for preparation of briefs, and
no fundamental error appearing, errors will be treated as waived and will not be review
ed. Chicago, R. I. & G. Ry. Go. v. Pemberton (Civ. App.) 155 S. W. 652, judgment re

versed 106 Tex. 463, 161 S. W. 2. Rehearing denied (Sup.) 168 S. W. 126.
Where assignments of error are not sufficient to present the case on appeal, and an

examination of the record discloses no fundamental error, the judgment must be affirm
ed. Irving v. Texas & P. Ry, Co. (Civ. App.) 157 s. W. 7'52, judgment affirmed on re

hearing 164 S. W. 910.
'Court of Civil Appeals Rule 25 (142 S. W. xii), relating to assignments of error, is not

mandatory, and the Court of Civil Appeals may in its discretion consider assignments of
error disregarding the rule. Magee v. Paul (Civ, App.) 159 S. W. 325. .

An error not presented as required by Court of Civil Appeals Rule 24 (142 S. W. xii),
requiring an assignment of error to distinctly specify the grounds of error relied on, which
must have previously been incorporated in the motion for new trial, is deemed to be waiv
ed. Tompkins v. Pendleton (Civ. App.) 160 s. W. 290.

Where an appellant's assignments of error are not prepared in compliance with the
court rules, the court· may, either on the motion of the appellee or its own motion, re
fuse to consider them. Childress v. Robinson (ClV. App.) 161 S. W. 78.

The Courts of Civil Appeals may consider assignments of error failing to comply with
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the rules adopted by the Supreme 'Court where the' record shows that a palpable injus
tice has been committed. Davis v. Houston Oil Co. of Texas (Civ. App.) 162 S. W. 913.

In the absence of an assignment of error to the overruling of a motion for new trial
for insufficiency of the evidence to support the verdict, . the appellate court may assume
that the verdict was supported by the evidence on questions of fact, such as negligence
and proximate cause. Ft. Worth & D. C. Rv, Co. v. Taylor (Civ. ApP.) 162 S. W. 967.

Where there are no valid assignments of error in the record, and where the purported
assignments are not proper-ly briefed, the Court of Civil Appeals is confined to the corr

sideration of fundamental errors,. or errors apparent on the face of the record, of which
it must take notice without assignments and briefs. Pollard v. Allen & Sims (Civ. App.)
171 S. W. 302.

An assignment of error relating to formal matters, rulings on which were not preju
dicial, will not be considered when not briefed according to the rules. Ara v. Rutland
(Civ. App.) 172 S. W. 993.

The failure to file assignments of error in the trial court will not require a dismissal
of the writ of error. McPhaul v. Byrd (Civ, App.) 174 S. W. 644.

An assignment of error not presented in conformity to Court of Appeals rule 29 (142
S. W. xii) will not be considered. .Ennis & Dale v. Ca.tor (Civ. App.) 174 S.' W. 947..

Failure to comply with rule 31 (142 S. W. xiii), requiring a brief statement of pro
ceedings in the record to be added to an assignment of error, does not require the court to
reconsider its decision, when the assignment has nevertheless been examined. Olds Mo
tor Works v. Churchill (Civ. App.) 175 S. W. 785.

In trespass to try title, by failing to assign error to the exclusion of a judgment and
sheriff's deed from evidence, appellants held not to have acquiesced in fact in the action
of the court. Dunn v. Epperson (Civ. App.) 175 S. W. 837.

Assignments of error not presented in accordance with the rule' are not entitled to
consideration. Richardson v. Houston Oil Co. of Texas (Civ. App.) 176 S. W. 628.

Under the express terms of rule lOla for district and county courts (159 S. W. xi) and
rule 29 for Courts of Civil Appeals (47 S. W. v), assignments of error not specified in the
motion for a new trial, or in the assignments of error when no motion for new trial ia

filed, or copied into brief, are waived. Dallam County v. S. H. Supply lCO. (Civ. App.)
176 S. W: 798.

'

. Assignments of error not in conformity to the Courts of Civil Appeals rules for brief

ing and submitting cases will not be considered on appeal. Allen v. Reed (Civ, App.) 179
S. W. 544.

Appellants' assignment that the court erred in rendering judgment for the plain
tiffs, not being made a distinct ground in the motion for new trial, and being too general,
in not distinctly specifying the ground relied on, will be considered as waived, unless the
error in entering judgment on the findings was so fundamental that the court would act

on it without an assignment. Foster v. Atlir (Civ. App.) 181 S. W. 520.

Where the brief on appeal does not show whether objections interposed to the charges
of the court complained of were before or after submission to the jury, the assignments
of error thereon must be treated, as waived. Chicago, R. 1. & G. Ry. Co. v. Cosio (Civ.
App.) 182 S. W. 83.

Where the record contained no assignment of error, motion for new trial, or bill of
exceptions, and no fundamental error is suggested or observed, the judgment will be af
firmed. Simpson v. International & G. N. R. Co. (Civ, App.) 183 S. W. 10.

Where a proposition under an assignment of error is insufficient, the court, on ap ..

peal cannot reframe it to make it fit the record, in order to properly present 'th� issue.
Lester v. Hutson (Civ. App.) 184 S. W. 268.

Where no attack was made on findings establishing right of recovery and the evi

d.e�ce. tended strongly to. support the findings, they will be adopted as facts, and plain
tlff s Judgment affirmed III absence of error of law. Missouri, K. & T. Ry. Co. of Texas
v. Washburn (Civ. App.) 184 S. W. 580.

Where appellant filed no brief or assignments of error and respondents filed briera
and prayed affirmance, under court rule 42 (142 S. W. xiv), judgment will be affirmed;
there bemg no fundamental error which could be considered in the absence of assign-'
ments. Mangum v. Thurman (Civ. App.) 186 S. W. 227.

Where neither appellant's brief nor the transcript contains any assignment of error,
and no fundamental error has been discovered, judgment will be affirmed. Phillips v.
Faircloth (Civ. App.) 189 S. W. 747. ,

On form of assignment, proposition, and statement relating to objection to charge,
court would not search a long bill of exceptions to ascertain what objections were made
and whether made at the proper time. Panhandle & S. F. Ry. Co. v. Morrison (Civ.
App.) 191 S. W. 138.

85. Waiver or' abandonment of assignment.-An assignment of error abandoned by
plaintiff in error, in open court, will not be considered. Miller v. Campbell (Civ. App.)
171 S. W. 251.

In an action against a bank and its president proposition of defendants, appellants,
under an assignment of error to the submission of an issue as to exemplary damages held
not to confine the specification of error to the bank only and waive it as to its president.
Lester v. Hawkins (Civ. App.) 181 S. W. 481.

Art. 1613. [1022] Docket of causes and disposition 0.£ same.

Rights of appellee.-Failure of appellant to file briefs 'within the time prescribed by
art. 2115, thereby depriving appellee of rights granted by articles 1613, 1616, held not ex
cused. Goodhue v, Leckie (Civ. App.) 176 S. W. 647.

Art. 1614. [1019] Appearance by brief, etc.
Cited, Robertson v. Talmadge (C'iv. App.) 174 S. W. 627.
1. Necessity of briefs.-Although assignments of error are not briefed as required

by law, the court may, in view of another trial, consider them. Buchanan v, Houston &
T. C. R. Go. (Civ. App.) 180 S. W. 625.
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Where material 'error is apparent on face. of. record affecting appellant's rtghts.. Court
of Civil Appeals will consider the matter, though not presented by brtef contorming to
rules. Texas & P. Ry, Co. v. White (Civ. App.) 174 S. W. 953.

2. Form and requisites in general.-Under this article and rule 37 (142 S. W. xiii),
typewritteh brief containing 40' pages held violative of the statute and rule, and to be
stricken. Waterman Lumber & Supply Co. v. Holmes (Civ, APp.) 161 s .. W. 70.

Where inotions to affirm show the correctness of the judgment, they serve the pur

pose of a brief on the part of the appellees. Dromgoole Bros. v. L. A. Epstein & Co. (Civ.
App.) 173 s. W. 1006.

A brief of appellant not complying with rule 29 for Courts of Civil Appeals (142 S.
W. xii), 'providing that the assignments, as presented in the brief, shall be numbered con

secutively, or with rules 24 and 25 (142 S. W. xii), relating to assignments and specifi
cations of error, does not call for consideration. Jefferson v. McFaddin (Civ, App.) 178

s. W. 714. '

•

Cross-assignments of appellee, .not briefed according to the rules, will not be consid-
ered by the appellate court. Leach v. Thompson (Civ. App.) 192 S. W. 602.

.

An' assignment of error, not briefed in accordance with the rules, will be overruled.
Daugherty v. Smith (Civ. App.) 192 S. W. 1131.

3. Statement of case or of facts-In ge.neral.-An assignment of error complaining. of
a ruling on evidence could not be considered where the appellant's brief failed to disclose
the grounds of objection made below. Standard Milling Co. v. Imperial Rice Co. (Civ.
App.) 160 s. W. 637; Roibal v. Giron (Civ. App.) 158 S. W: 798.

Assignments of error will not be reviewed where the brief does not contain statements
from the record showing the '

error as required by Court of Civil Appeals rule 31 (142 S.
W. xiii). Wauhop V.· Sauvage's Heirs (Civ. App.) 159 S. W. 185.

Error cannot be claimed in sustaining an objection to questions to a witness where

appellant's brief does not show what objections were sustained, or what the proposed evi
dence was, or whether it would have been admissible. Texas Cent. R. Co. v. Neill (Civ.
App.) 159 s. W. 1180.

A ruling on the admission of testimony cannot be reviewed where there is nothing in

appellant's brief to indicate that an objection was interposed and the brief does not refer
to bills of exception taken to the ruling. Brown v. Brenner (Civ. App.) 161 S. W. 14.

The court rules prohibit statements in a brief not sustained by the record. Stevens v.

Haile (Civ, APP.) 162 S. W. 1025.
Where defendant's brief did not set out plaintiff's petition or even its substance, de

fendant's contention that its general demurrer was improperly overruled cannot be re

viewed. International & G. N. Ry. ICo. v. Owens (Civ. App.) 166 S. W. 412.
Where an objection to a paragraph of the court's charge was not shown by the briefs

to have been made in the trial court and overruled, and a bill of exceptions reserved, the
Court of Civil Appeals will not search the record, but will assume that none was taken,
and that the objection was waived. Ford Motor Co. v. Freeman (Civ. App.) 168 s. W. 80.

Where statements in appellant's brief are not controverted by appellee's brief, the

appellate court is justified under rule 41 (142 S. W. xiv) , in accepting appellant's version
as true. Eldridge v. Citizens' Ry, Co. (Civ, App.) 169 S. W. 375.

Where the brief filed by appellant failed to comply with rule 31 for C'ourts of C'ivil
Appeals (142 S. W. xiii), requiring statements of proceedings in the 'record necessary to
an understanding of the propositions, the assignments of error will not be considered. Pol
lard v. Allen & Sims (Civ. App.) 171 s. W. 302.

Brief filed by appellant, referring to brief of its codefendant for statement, conten
tions, etc., held not a compliance with the rules, so that judgment against such appel
lant would be affirmed. Texas & P. Ry. iCO. v. White (Civ. App.) 174 s. W. 953.

Under art. 1607, where an assignment of error assembles in the brief a group of facts
verifiable by reference to the transcript and the statement of facts pointed out in the as

signment, the whole of such assignment must be considered. Texarkana & Ft. S. Ry, Co.
v. Brass (Civ.: App.) 175 s. W. 778.

Statements in briefs on an appeal and on a former dismissed appeal held not an ad
mission for purposes of plea of privilege that allegations of venue in the petition were
true. Holmes v. Coalson (Civ, App.) 178 s. W. 628.

By express provision of Court of Civil Appeals rule 41 (142 S. W. xiv) whatever of the
statements in appellant's brief is not contested will be considered as acquiesced in. Mu
tual Film Corp. v. Morris & Daniel (Civ. App.) 184 S. W. 1060.

Where appellant's brief contains no statement of the nature and· result of the suit,
nor any assignment of error, proposition of law, or statement of fact, no issue is present
ed for consideration. Commonwealth Bonding & Casualty Ins. 'Co. v. Hendricks (Civ,
App.) 187 S. W. 698.

Where the brief did not show that a charge was' presented at the proper time and
exceptions properly taken to its refusal,. an assignment of error in its refusal would not
be considered. Panhandle & S. F. Ry. Co. v: Morrison (Civ. App.) 191 S. W. 138.

A brief which in its statement merely said that the trial court's charges were "duly
excepted to" is disapproved. Chicago, R. I. & G. Ry. Co. v. Whorton (Civ. App.) 191
S. W. 397.

Where appellant's brief failed to show objections urged to admission of testimony, as

signments of error relating thereto will not be considered. First Nat. Bank v. Mangum
(Civ. App.) 194 s. W. 647.

5. -- Setting out instructions.-Assignments that the court erred in refusing cer
tain special charges were insufficient, where the charges were not disclosed by the brief,
and no reference was made to the page or pages of the transcript where they could be
found. Ford Motor Co. v. Freeman (C'iv. App.) 168 s. W. 80; Burnet Fuel Co. v. Ellis
(Civ. App.) 162 s. W. 9U.

An assignment of'error relating to the charge is not properly briefed where the
charges requested were not set out. Shaller v. Johnson-McQuiddy Cattle Co. (Civ. App.)
189 S. W. 553 e

•

7. Specification of errors.-Assignments complaining of ruling on evidence are not
entitled to consideration where the brief fails to disclose the ground of objection urged.
McCall Co. v. Elliott (Civ. App.) 159 S. W. 872.
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Where the bill of exception to admission of testimony shows that objection urged in
trial court was entirely different from objection urged in brief, the assignment will be
overruled.. Tyler v. McChesney (ICiv. App.) 190 S. W. 1115.

8. Incorporation of assignment of errors.-An assignment of error not copied in the
brief will not be considered. Bulloch v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.)
171 S. W. 808; Stockwell v. Glaspey (Civ, App.) 160 S. W. 1151; Smith v. Bogle (Civ. App.)
165 S. W. 35; Trinity & B. V. Ry. Co. v. Dodd (Civ. App.) 167 S. W. 238; Chicago, B. &
Q. R. Co. v. Wilson (Civ. App.) 176 S. W. 619; Dicken v. Cruse (Civ. App.) 176 S. W. 655.

Under rule 29 for Courts of C'ivil Appeals (142 S. W. xii), the brief of an appellant
presents no matter for review when the assignments were not literally copied therein.
Shipp v. Cartwright (Civ, App.) 182 S. W. 70; Rushing v. Citizens' Nat. Bank of Plain
view (Civ. App.) 162 S. W. 460; Norton v. Lea cciv. App.) 170 S. W. 267; Watson v.
Patrick (Civ. App.) 174 S. W. 632; Wentzell v. 'Chester (Civ. App.) 189 S. W. 304.

Under Courts of Civil Appeals rules 29 and 30 (1$2 S. ,W. xii, xiii), assignments of er

ror in appellant's brief should be copies of those contained in the record. Saliway v.

Grand Lodge, A. O. U. W. (Civ, App.) 164 S. W. 1041; Ortiz v. Walker (Civ. App.) 167
S. W. 831; Dixon v. Cooper (Clv, App.) 178 S. W. 695; Dawson v. Falfurrias State Bank

(Civ. App.) 181 S. W. 553.
Under Court of Civil Appeals rule 2'9 (142 S. W. xii), requiring appellant to file a brief

of the points relied on, but not requiring the assignments of error to be presented in the
order in which they appear in the original assignment, appellant may in his brief disre
gard the numbers of the assignments of error in the record and give the assignments new
numbers. St. Louis, 1. M. & S. Ry. iCO. v. West Bros. (Civ, App.) 159 S. W. 142; St. Louis,
1. M. & S. Ry. Co. v. Landa & Storey (Civ. App.) 187 S. W. 358; CONTRA, Grisham, v.
Connell Lumber Co. (Clv, App.) 164 s. W. 1107; Petty v. City of San Antonio (Civ. App.)
181 s. W. 224. '

Court of Civil Appeals rule 29 (142 S. W. xii), requiring that assignments of error

appearing in the transcript shall be copied in the brief, is satisfied by a substantial copy.
Douthitt v. Farrar (Civ. App.) .159 S. W. 182.

A, motion to dismiss the appeal and affirm the judgment is well taken where the
brief for appellant does not refer to assignments of error in the motion for a new trial,
as required by Court of Civil Appeals rules 24,' 25, and 31 (142 S. W. xii, xiii). Gutheridge
v. Gutheridge (Civ. App.) 159 'S. W. 452.

A motion to disregard assignments of error because not correctly copied in a brief
will be overruled where the omitted portions embrace merely the reasons upon which the
assignments are based. Williams v. McComb (Civ. App.) 163 S. W. 654.

Notwrthsta.ndtng Acts 33d Leg. c. 136, art. 1612, ante, under Court of Civil Appeals
rules 23, 39 (142 S. W. xii, xiii), requiring the record to contain assignments of error, and
providing' that failure to file same shall be ground for dismissing the writ of error, pur
ported assignments cannot be considered where none of the grounds of the motion for
new trial are in the' brief <;>f plaintiff in error. Overton v. Colored Knights of Pythias
(Civ. App.) 163 S. W. 1053.

Under Court of Civil Appeals Rules, rule 27 (142 S. W. xii), requiring appellant to
copy in his brief each assignment of error, and-other rules requiring each assignment to
be so presented that the appellate court can ascertain therefrom, and from the proposi
tions and statements, the questions to be decided, it is improper to give only the sub
stance of assignments. Iowa Mig. Co. v. Walcowich (Civ. App.) 163 S. W. 1054.

A paragraph of the motion for new trial asserting error in an instruction was suffi
ciently copied into appellant's brief' to be considered as an asstgnment of error under
Courts of Civil Appeals Rules, No. 29 (142 S. W. xii), though as copied it omitted a part
of the paragraph stating wherein the court erred in its Instruction.. Smith v. Bogle (Civ.
App.) 165 S. W. 35.

Under rules 23 and 29 (142 S. W. xii) for Courts of Civil Appeals requiring the record
and ,the briefs to contain assignments of error, distinctly presenting the ground of error
relied on, held, that assignments in a brief not purporting to be the same as those set up
in the motion for new trial, but being condensed assignments, would be considered, as
waived. Coons v. Lain (Civ. App.) 168 S. W. 981.

.

An assignment of error as copied in, the brief, which materially varies from the orig
inal in the record, cannot be considered. Galveston, H. & S. A. Ry. Co. v. Kellogg (Civ.
App.) 172 S. W. 180.

Brief copying into assignments of error words and sentences not contained in assign
ments in motion for new trial and omitting other words, etc., held to violate rule that
assignments relied on shall be copied in brief. National Live Stock Ins. Co. v. Gomillion
(Civ. App.) 174 S. W. 330.

.

Assignments of error appearing in the brief, but not in the record, as to matters
which should have been called to the court's attention in the motion for new trial, can

not be considered. Dees v. Crane (Civ. App.) 175 S. W. 468.
Under Court of Civil Appeals rule 29 (142 S. W. xii), error in instructing as to the

form of a verdict for defendant cannot be reviewed, where the assignment in the brief
related to the form of the' verdict for plaintiff. Hermann v. Schroeder (Civ. App.) 175
S. W. 788.

Where there were no assignments of error and the brief did not correspond with
paragraphs in the motion for new trial, niatters attempted to be presented by the brief
need not be decided. Stevens v. Marshall (Civ. App.) 178 S. W. 972.

Where assignments of error are grounds assigned in a motion for new trial, they, as

given in the brief, must, as required by Rule 25 (142 S. W. xii), refer to the portion of
the motion in which they are complained of. J. B. Farthing Lumber Co. v. Illig (Civ.
App.) 179 S. W. 1092.

Under the rule requiring assignments of error to be copied in the brief, an assign
ment in the brief complaining of the admission of part of the testimony of a witness will
not be considered, where the assignment in the motion. for new trial complains of the
admission of all his testimony. Dewees v. Nicholson (Civ. App.) '182 S. W. 396.

The excessiveness of an award of damages for nondelivery of a telegram cannot be
considered on appeal, where the appellant's brief did not present that assignment in
proper manner. W,.estern Union Telegraph Co. v. Bailey (Civ, App.) 184 S. W. 519.
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Where the record shows that certain rulings of the court below were attacked in a

motion for new trial, and that such rulings constitute the assignments of error urged in

thts court, it is unnecessary that appellant's brief should specifically so state. Dunlap
v, Squires (Civ. App.) 186 S. W. 843.

9. Citation of authoritles.-In citing cases, the names of the litigants, as well as the
book and page, should be given, and, when not given, the numbers of the reports and
pages should be verified. Smith v. McBryde (Civ. App.) 173 S. W. 234.

10. References to record.-Error in admitting evidence or overruling a motion for
a new trial cannot be considered, where neither the assignment of error nor the brief con

tains a reterence to the page of. the transcript and clause of the motion for new trial
showing that the matters were presented to the lower court. Brewer v. A. M. Blythe &
Co. (Civ. App.) 158 S. W. 786.

'

Where the court is referred by appellant to "bill' of exceptions No. ---," the page
of the record not being given, the court will not search the record to find such sm. Hill
v. Neese (Civ. App.) 160 S. W. 314.

A statement of the evidence is insufficient where it refers to the pleadings for part
of the facts on which the assignment is based instead of to the facts proved by the evi
dence introduced. General- Accident, Fire & Life Assur. Corporation v. Ellison (Civ.
App.) 160 S. W. 1141.

An assignment of error complaining of a ruling on evidence will not be considered
where the brief does not refer to any bill of exceptions covering the matter. Loftus v.

Zier (Civ. App.) 162 S. W. 476.
A brief will not be stricken because of failure to refer to the pages of the record

sustaining the points urged, where it was sufficient to apprise the court of appellant's
contentions. Thornburg v. Moon (Civ. App.) 180 S. W. 959.

Assignments of error identical with grounds assigned in motion for new trial, where
bills of exception relied on, though not copied in the brief, were referred .to and the
pages of the transcript where they may be found were given, were sufficiently supported
by a reference to the record. Western Indemnity Co. v. MacKechnie (Civ. App.) 185 S.
W.615.

Brief on appeal held' not to comply with the rules requiring reference to record where
objections are made so as to require consideration of assignments of error in the giving
and the refusal of charges. Panhandle & S. F. Ry. Co. v. Morrison (Civ. App.) 191 S.
W.138.

' ,

11. Additional or supplemental· briefsi.-A brief intended as an amendment to the
original brief of appellant could not be considered, where it was not merely a citation
of additional authorities, as authorized by rule 38 (142 S. W. xiii), but met appellee's ob

jection that the original briefs did not contain proper statements under the various prop
ositions. Greene Gold-Silver Co. v. Silbert (Civ. App.) 158 S. W. 803.

An amended brief undertaking to re-present and re-brief various assignments of error
was not such an amendment as is permitted by rule 38 for Courts of Civil Appeals (142
S. W. xiii), providing that a brief may be amended by citation of additional authorities,
and hence that only the argument therein would be considered. Glover v. Houston Belt
& Terminal Ry. Co. (C'iv. App.) 163 S. W. 1063.

12. Printing and typewritlng.-A brief typewritten in single space on thin tissue
paper, and hence almost unreadable, is in direct violation of Rules for Courts of Civil
Appeals 29, 37 (142 S. W. xii, xiii), regulating the preparation of briefs. Hall v. Shoe
make (Civ. App.) 178 S. W. 803.

15. 'Defects, objections, and amendments.-The printed argument cannot be looked
to to supply vital defects in the brief. Childress v. Robinson (Civ. App.) 161 S. W. 78.

Where a brief did not comply with Rules 80 and 31 of the Courts of Civil Appeals
(142 S. W. xiii), held, that the defect could not be cured by the printed argument. Mitch
ell v. Robinson (Civ. App.) 162 S. W. 443, rehearing denied Childress v. Robinson, 162
S. W. 1172.

Wllere assignment is not properly briefed, but same matter is presented under an
other assignment, it will be considered on appeal. Citizens' Nat. Bank of Plainview v.
Slaton (Civ. App.) 189 S. W� 742.

Assignments as to special exceptions contained only in amended brief, which attempts
to remedy defects in original brief, not being permitted by any rule of law, cannot be
considered. Suhre v. Kott (Civ. App.) 193 S. W. 417.

16. Striking out brlef.-Brief of defendant abusing the trial court and opposing coun
sel, and a motion by plaintiff to strike it containing abusive language in reference to op
posing counsel, stricken from the files on the court's own motion. Mossop v. Zapp (Civ.
App.) 179 S. W. 685.

Where briefs of the plaintiff in error were stricken because not filed in time, only
fundamental errors can be considered. Knight v. Simons (Civ. App.) 168 S. W. 1018.

Where a brief containing statements derogatory to the trial judge was stricken and
the party was required to file a new brief, merely filing a copy of the old brief, with ink
smeared over the objectionable portions, was insufficient to comply witn the court's or-
ders. Mossop v. Zapp (Civ. App.) 183 S., W. 839.

'

Where appellant's brief was not prepared according to Courts of Civil Appeals rules,
in that it contained and referred to no assignments of error' and its propositions were
too general and not followed by sufficient statement of proceedings, it will be stricken
from the record. Hughes v. Willis (Civ. App.) 191 S. W. 584.

Appellee's brief in Court of Civil Appeals will not be stricken for failure to notify
appellant of its filing, especially where appellant does not claim that the delay preju
diced it, nor request a postponement for purpose of submitting a' reply brief. Houston
& T. C. R. Co. v. Derden (Civ. App.) 194 S. W. 489.

17. Scope and effect.-Under rules 40 and 41 for the Courts of Civil Appeals (142 S.
W. xiv), where appellants alone filed briefs, such court is authorized to regard so much
of their briefs as is prepared in conformity with such rules as a proper presentation of
the case without examination of the record. Hawks v. Longbotham (Civ. App.) 188 S.
W.734.
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Where respondent's counsel, who lost the clerk's transcript of the record after it was
filed in the Court of Civil Appeals, failed to have certified a substitute transcript offered
by them, held, that -the motion to substitute would be overruled, and the statement of
the case and statements supporting the assignments of error in appellant's brief will be
treated as correct. .Pa.tterson v. Sylvan Beach Co. (Civ. App.) 171 ,S. W. 515.

On appeal from judgment in suit restraining sale on foreclosure; statement in defend ..

ant appellee's brief that plaintiff, appellants' plea, asserting their right to recover pen
alties for usury, was not called to attention of trial court when case was disposed of will
be regarded as admission that plea was then on file. Wooton v. Jones (Civ. App.) 189
S. W. 350. '

18. Failure to file, or to file in time-Effect in general.-Under Rules 40 and 41 for
Courts of Civil Appeals (142 S. W. xlv) where the record contained no statement of facts
or. evidence or briefs for appellees,

.

court could decide case on issues presented by appel
lants' brief. Davis v. Watertown Nat. Bank (Civ. App.) 178 S. W. 593.

Under rule 41 for Courts of CIvil Appeals (142 S. W. xiv), where appellees filed no

briefs, the statements in appellant's brief will be regarded as acquiesced in. Texas &
P. Ry. Co. v. Cauble (Civ. App.) 168 S. W. 369.

'

.
Where plaintiff in error fails to file a brief, the brief of defend.ant in error may, un

der rule 42 (142 S. W. xiv), be accepted as a correct presentation of the case without
examination of the record further than to see that the judgment is one that can be af
firmed on the cause as presented by defendant' in error. Shuttlesworth v. Armour &
Co. (Civ. App.) 168 S. W. 439.

. ,

Though the appellant files no brief, a suggestion by the appellee that the appeal was

taken for delay only requires the court to reverse the judgment for any material error

there may be therein. W. A. Leyhe Piano Co. v. American. Multtgraph Sales Co. (Civ.
App.) 171 S. W. 494.

Under court rule 40 (142 S. W. xiv) an appellant's brief may be accepted as a proper
presentation of the case, without -examtnation of the record, ,where appellee files no brief.
Occident Fire Ins. Co. v. Linn (Civ. App.) 179 S. W. 523.

,

19. -- Excuses.-In trespass to try title against C. & Co., in which it impleaded
the T. Co. on its. warranty of title, verbal agreement by one of the attorneys fot the T.
Co. alone, extending time of plaintiffs to file their briefs, held not an excuse for the
railure to file such briefs within the time previously stipulated or within a reasonable
time before the submission of the case. Brown v. Wm. Cameron & Co. (Clv. App.) 164
S. W. 425.

_.

21. -- Dismissal.-Failure of appellant to file briefs in the Court of Civil Appeals
as required by this article and court rule 29 (142 S. W. xii), is ground for dismissal. Ft.
Worth Belt Ry. Co. v. Perryman. (Civ, App.) 158 S. W; 1181; Banks v. McMahan (Civ,
App.) 162 S. W. 366.

, . Where no briefs were filed in the tzlal court, and there was no agreement by one of
two defendants in' error. for their filing in. the appellate court, the writ of error will on

motion be dismissed as to him. Buick Automobile Co. v:. O'Keefe (Civ. App.) 174 S .. W.
969.

,

Motion to dismiss appeal where appellants did not file briefs within time required by
rules, or within time stipulated, case having been filed April 4th, set for submission, for
November 9th, and appellants applying' November 1st for' 'permission to' file: briefs, will
be granted under rule 39 for Courts of Civil Appeals (142' S. W. xiii). Alderete v, Mos-
ley (Civ. App.) 189 S. W. 1083.

•
"

Under Rev. St. art. 2115, and rule 39, Rules for the Courts of Civil Appeals (142 S. W.
xiii), where appellants offer no excuse for failure to-file copy of brief in district court,
appeal must be dismissed. Hensley v . Pena (Civ. App.) 190 S. W. 247.

23. -- Affirmance.-Where appellant filed no brief or' assignments of error a�d
respondents filed briefs and prayed affirmance, under court rule 42 (142 S. W. xiv) , judg
ment will be affirmed; there being no rnndamental error which could be considered in the
absence of assignments. Mangum v. Thurman (Civ. App.) 186 S. W. 227; Record Co. v.

Popplewell (Civ. App.) 161 S. W. 930;' Robinson v. Hill '(Civ. 'App.) 193 S. W. 1082.
Under rules of Court of Civil Appeals, rule 42 (142 S'. W. xiv), where appellant fails'

to file a brief, the record will not be examined further than to' see that the judgment is
one which can be affirmed on the view presented by appellee's brief. Cooper Mfg. Co.
v. Golding (Civ. App.) 163 S. W. 103'. '

Where appellant fails to file brief in court below or Court of Civil Appeals, and case'
is submitted by appellee on the transcript, unless there is fundamental error, judgment
must be affirmed. Guaranty State Bank v. Bland (Civ. App.) 189 S. W. 546.

The judgment will be affirmed if appellant files no brief; there being no fundamental
error. Alderete v. Moore (Civ. App.) 166 S. W. 453.

,

Where the judgment disposed of all the parties and ·was in conformity with the is
sues, it will be affirmed, in the absence of briefs. Bartholomew v. Culver (Civ. App.)
171 S. W. 498.

Where ,1;he appellant files no brief and there is no error apparent on the face of the
record and the, judgment is. one which the court could legally render, -It will be affirmed.
Halbert v. Toyah Valley Bank (Civ. App.) 175 S. W. 508. t ,

'

Where examination of .record failed to disclose any fundamental' error, and appellant
submitted no brief on appeal, judgment will be, affirmed. Compton .v. Hopkins (Civ,
App.) 193 S. W. 1091.

320



Chap. 8) COURTS OF CIVIL APPEALS Art. 1620

CHAPTER SEVEN

HEARING CAUSES

Art.
1616. Hearing of cases, order of.

Art.
1618. Death does not abate, when.

Article 1616. [1022] Hearing of cases, order of.
See Goodhue v. Leckie (Civ. App.) 176 S. W. 647; note under art. 2115.

Art. 1618. [1026] Death does not abate, when.
Effect of death in general.-Under this article, on the death of a lJarty to an appeal

after the appeal bond has been filed and approved, the appeal does not abate, though the

original cause of action may be one which does not survive. Hughes v. Hughes (Civ.
App.) 170 S. vy. 847.

CHAPTER EIGHT

CERTIFICATION OF QUESTIONS TO SUPREME COURT, ETC.

Art.
1619. Questions of law certified to supreme

court.
1620. Dissenting opinion; point of dissent

certified to supreme court.

Art.
1623. Conflict with decision of another

court of civil appeals; question
and record transmitted and certi
fied to supreme court, etc:

Article 1619. [1043] Questions of law certified to supreme court.
Cited, Ft. Worth Belt Ry. Co. v. Jones, 106 Tex. 345, 166 S. W. 1130; Moore v. State

(Sup.) 181 S. W. 438 (dtaserrtlng opinion); Lindsay v. Collings (Civ. App.) 182 S. W. 879 .

. Certification of questions in general.-The Court of Civil Appeals has no jurisdiction
to certify questions to the Supreme Court after the expiration of the term at which it
finally disposed of the case. Noble v. Broad (Civ. App.) 173 S. W. 643.

Questions which. may be certified.-The Court of Civil Appeals will not certify to the
Supreme Court a question which in its opinion has been previously decided by that court.
Lock v. Citizens' Nat. Bank (Civ. App.) 165 S. W. 536.

Where judges of Court of Civil Appeals fully concur in opinion, questions at issue will
not be certified to Supreme Court. Pierce Fordyce Oil Ass'n v. Woodrum (C1v. App.) 188
S. W. 245.

.

-- Dependent on Arts. 1521, 1522.-See notes under art. 1522.
-- Dependent on Art. 1591.-See notes under art. ·1591.
Answer of Supreme Court.-Where the only question involved on an appeal to. the

Court of Civil Appeals was certified to the Supreme Court which answered it in favor of
the appellee, the judgment must be affirmed. Dallas County v._ Lively (Civ. App.) 167
S. W. 1107, conforming to opinion of Supreme Court, 106 Tex. 364, 167 S. W. ,219.

.

A determination by the Supreme Court that a bona fide club selling intoxicating liq
uors only to its members is not engaged in the business of selling such liquors held dic
tum, in view of the questions certified under. the provisions of Rev. St. 1911, art. 1619.
State v. Country Club (Civ. App.) 173 S. W. 570.

'

The answers to questions propounded by the Court or Civil Appeals to the Supreme
Court are conclusive upon the Court of Civil Appeals. Masterson v. Harris (Civ. App.)
179 S. W. 284, conforming to answers to certified questions (Bup.) 174 S. W. 570.

The decision o� the Supreme Court on questions certified from the Court of Civil Ap
peals is the law of the case on its return. Middleton v. Texas Power & Light Co. (Civ.
App.) 188 S. W. 276.

Art. 1620. [1040] Dissenting opinion; point of dissent certified to
supreme COurt•.

Certification of questions in general.-Where a Court of Civil Appeals has final juris
diction of a cause, it is not mandatory upon it to certify to the Supreme Court because of
the dissent of one of its members. Sellers v. Puckett (Civ. App.) 180 S. W. 639.

Where a dissenting justice of the Court of Appeals withdraws his dissent, appellant
is not entitled to certification to the Supreme Court on account of the dissent. Jeff Da
vis County v. Davis (C1v. App.) 192 S. W. 291.

Questions which should be certlfied.-Where the question involved in an action for
damages to an interstate shipment of live stock was a federal question, it was not man

datory upon the Court of Civil Appeals, one of the judges of which dissented, to certify
the case to the state Supreme Court. Chicago, R. I. & G. Ry. Co. v. Dalton (Civ. App.):
177 S. W. 556.

Where dissent to the majority opinion is not on a question of law material to the de
Cision, a motion to certify will be overruled. Gestean v. Bishop (Civ. App.) 181 S. W.
696.

Where sole question for Court of Civil Appeals involved location of boundary, it
was not incumbent on court, because of dissent of a justice, to certify cause to Supreme
Court under this article. Boynton Lumber Co. v. Houston Oil Co. of Texas (Civ, App.)
189 S. W. 749.

.
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Art. 1623. Conflict with decision of another court of civil appeals;
question and record transmitted and 'certified to supreme court.

Cited, Farmer v. Evans (Civ. App.) 192 S. W. 342.

Duty and propriety of certification In general.-Under this article, where a decision of
a Court of Civil Appeals clearly conflicts with an earlier decision of another Court of
Civil Appeals, the question should be certified to the Supreme Court. First Nat. Bank
of Asperrr.ont v. Conner, 172 S. W. 1106, 106 Tex. 549.

A qr estton already determined by Supreme Court will not be certified to it, although
there way be a conflict with the subsequent decision of Court of Civil Appeals. Village
Mills Co. v. Houston Oil Co. of Texas (Civ. App.) 186 S. W. 785.

Decision of Court of Appeals conflicting with decision of another Court of Appeals on

same question necessitates certification of question for final adjudication to Supreme
Court. Id.

In determining whether Supreme Court shall require certification of decision by
Court of Civil Appeals, under this article, equitable considerations, showing that peti
tioner has been denied some rights, cannot be considered. Coultress v. City of San Anto
nio (Sup.) 187 S. W. 194.

In a case in which the jurisdiction of the Court of Civil Appeals Is made final by art.
1591, a conflict of decision between differ'ent Courts of Civil Appeals does not confer ju
risdiction on the Supreme Court to grant a writ Of error. Camp v. National Equitable Soc.
of Belton (Sup.) 191 S. W. 600.

• Where decision of Court of Civil Appeals in case in which its jurisdiction is final, is
in conflict with decision of Court of Civil Appeals of another district, mandamus will is
sue from Su.preme Court to require certification of questions as required by this article.
Warren v. Willson (Sup.) 192 S. W. 529.

Nature and extent of conflict in dectslonsv=Holding of Court of Civil Appeals that ex

ecution of building contractor's bond by lumber company was ultra vires held in con

flict with earlier decision that execution of liquor dealer's bond by wholesale liquor cor

poration was not ultra vires, requiring the question to be certified to the Supreme Court.
First Na.t. Bank of Aspermont v. Conner, 172 S. W. 1106, 10'6 Tex. 549.

This article requires that the certificate of a question of law, and the record in a case
in which the decision conflicts with a prior decision, be made only when the decision is
in direct conflict with a prior decision, and the test is whether one would overrule the
other if in the same court. Coultress v. Gity of San Antonio (Bup.) 179 S·. W. 515.

Decisions of a Court of Civil Appeals, denying a discharged policeman recovery of
salary subsequently accruing, held not in conflict with other cases, so as to require certifi
cation to the Supreme Court. Id.

Decision of Court of Civil Appeals that bank was not liable to wife for her individual
bank deposit withdrawn by her husband held in conflict with prior decision of another
Court of Civil Appeals that wife's contract, acquiesced in by husband, was valid, and
under this article such conflict should be certified to Supreme Court. Warren v. Willson
(Sup.) 192 S. W. 529.

Decisions of same court.-Mandamus to require certification to Supreme Court of
declslon of' Court of Civil Appeals under this article cannot be based on conflict between
decisions of same court. Coultress v, City of San Antonio (Sup.) 187 S. W. 194.

Conflict with decisions of Supreme Court.-While Courts of Civil Appeals, under Ver
non's Sayles' Ann. Civ, St, 19114, art. 1623, are required to certify questions where rulings
are in conflict with other decisions. of Court of Civil Appeals, they are not required to
certify questions on ground that rulings are in conflict with Supreme Court decisions.
Warren v. Willson (Sup.) 192 S. W. 529.

CHAPTER NINE

JUDGMENT" OF THE COURT
Art.
1626.

1627.

If judgment reversed, when reformed
and when remanded.

Judgment on affirmance or rendition,
etc.; damages adjudged, 'when;
finality.

No reversal for want of form.

Art.
1629. Affirmance with damages in case of

delay.
Remittitur.
Suggestion of remittitur.
Mandate issued, when.

1630.
;1.631.
1633.

1628.

Article 1626.
remanded.

Cited, Texas, C. & N. Ry. Co. v. Berlin (Civ. App.) 165 S. W. 62; Stevens v. Crosby
(Civ. App.) 166 S. W. 62.

Dismissal of appeal.-See art. 2078, note '8.
A motion to dismiss an appeal, because the petition for writ of error was not signed,

came too late, when not filed within 3,0 davs- after the transcript was filed, as required by
Court of Civil Appeals rule 8 (142 S. W. xi). Zimmerman v. Baugh (Giv. App.) 160 S. W.
593.

Upon appeal from a judgment of the countv court, which was without jUrisdiction,
the appeal will not be dismissed, but the cause will be reversed and remanded to en

able that tribunal to dismiss the action. F't. Worth & R. G. Ry. C9. v. Mathews (Civ.
App.) 169 S; W. 1052;

A motion to dtsmlss a. writ of 'error, ;filed one day before submission of the cause,
held too late. McPhaul v. Byrd (Civ. App.) 174 S. W. 644.
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Under rule 8 for the Court of Civil Appeals (142 S. W. xi), a- motion not filed within
.30 days, to dismiss a writ of error, on the ground that the petition for the writ was not

filed within 12 months after final judgment, must be dismisse,d, unless the objection is

jurisdictional. Farmers' State Bank of Newlin v. Bell (Civ. App.) 176 S. W. 922.
Where case was filed in Court of Civil Appeals June 7th, motion filed October 2d to

dismiss appeal for defect in sheriff's return of service of petition in error held too late.
Price v. J. B. Faircloth & Co. (Civ. App.) 181 S. W. 7(}7.

The appeal of a railroad for which, at the instance of its bondholder, a receiver has
been appointed, from the order of appointment, will not be dismissed as moot because

subsequently another receiver is appointed by a United Sta.tes court, and the road does
not appeal from, and apparently acquiesces in, the second appointment. Houston &
.B. V. Ry. Co. v. Hughes (Civ. App.) 182 S. W. 23.

Want of prosecution held ground for dismissal of appeal in absence of fundamental
error in the trial of the cause. Anderson v. Engler (Civ. App.) 184 S. W. 309.

Under rule 8 for Courts of Civil Appeals (142 S. W. xi), motion to dismiss for an in
formality, as distinguished from a jurisdictional question, not made within 30 days after
the filing of the transcript, waived such question. Winnsboro Cotton Oil Co. v. Carson

(Civ. App.) 185 S. W. 1002.
Under rule 8 (142 S. W. xi) motion to dismiss for failure to file briefs in time not

filed within 30 days after filing the transcript is too late. Hamlet v. Leicht (Civ. App.)
187 S. W. 1{)104.

Where a motion to dismiss an appeal, on ground that matters in controversy have
teen settled, as well as supporting affidavit, failed to show that the settlement had in
fact been made, motion should be overruled. Kernagan v. City of Ft. Worth (Civ. App.)
194 s. W. 626.

Affirmance.-Where plaintiff, suing a defendant and several codefendants desired that
the judgment for codefendants should not be disturbed, the court on the appeal of de
fendant will affirm the judgment for codefendants. St. Louis, 1. M. & S. Ry. Co. v: West
Bros. (Civ, App.) 159 S. W. 142.

Where, after an appeal was perfected, the appellant and one of the appellees agreed
in writing that the judgment should be affirmed, it would be affirmed as to such appel
lee, though reversed as to the others. Powell v. Stephens (Civ, App.) 164 s. W. 1058,
modifying judgment on rehearing 163 S. W. 672.

In an action for the death of a child, where there was no evidence as to value of
the services or the costs of support, the jury may find that the parents have suffered no

pecuniary loss, and the rule of nominal damages does not apply, so that a verdict for
defendants cannot be set aside.. Rishworth v. Moss (Clv, App.) 191 S. W. 843.

There is no jurisdiction on appeal by a defendant in trespass to try title from judg
ment for plaintiff to even affirm for nonappaal judgment on a cross-bill by another de
fendant making others parties, and raising different issues from those between plain
tiff and the appealing defendant. Ketchum v. Boggs (Civ. App.) 194 s. W. 201.

Modification or reformation of judgment.-Where the error in a judgment was not
called to the attention of the trial court and the error was in the entry of the judgment
rather than in any proceedings had on the admission of testimony or the application of
the rules of law, the court on appeal will correct the judgment and affirm it as corrected.
Nunn v. Raby CCiV. App.) ·158 s. W. 187.

Where the error in assessing interest as a part of the damages was not definitely
brought to the notice of the lower court, defendant would not avoid the payment of
costs by having that item stricken out and the judgment reformed on appeal. Stephen
son v. Luttrell (Civ. App.) 160 S. W. 666.

In an action on a fraternal insurance policy for $1,000, which expressly provided that
the insurer might retain $50 out of each $1,<l'001 for the purpose of constituting a special
fund, a judgment for the full amount of the policy need not be reversed, but will be re

formed so as to allow the reduction. National Council of the Knights and Ladies of
Security v. Sealey (Civ. App.) 162 S. W. 455.

Where the judgment in condemnation proceedings, instead of describing the land,
contains references to the petition· for a description thereof, it may be reformed by the
appellate court so as to describe the land as it was described in the petition. San. An
tonio, U. & G. R. Co. v. Bobo (Civ. App.) 163 S. W. 377.

A judgment that can-be corrected in the appellate court will not be remanded. Dunn
v. Epperson (Civ. App.) 175 S. W. 837.

The excess of $1.50 in judgment for $578.50 in a suit on a fire policy for $500, because
of excessive allowance of interest, held too trivial to call for remittitur or to justify ref
ormation of judgment. Fidelity Phenix Fire Ins. Co. v. Sadau (Civ. App.) 178 S. W. 559.

The appellate court can reform. the judgment to enter such a one as the lower court
should have entered only when it appears that the facts have been fully developed and
further competent evidence cannot be introduced to support the judgment below. Ashley
v. Holland (Civ. ApP.) 180 S. W. 635.

Although a judgm,ent is inartistically drawn, and, as drawn, does not meet the
pleadings and proof, but the intention of the jury is plain, it will be reformed, only, on

appeal, and not reversed. San Antonio & A. P. Ry. Co. v. Littleton (Civ. App.) 180 S. W.
1194.

Where separable damages were assessable against codefendants, but the verdict as
sessed the whole award against one, the appellate court cannot correct the error by
calculating what the jury should have awarded against the defendant not mentioned in
the verdict. San Antonio & A. P. Ry, Co. v. McCammon (Civ. App.) 181 S. W. 541.

Under this article Court of Civil Appeals will, on motion, correct judgment revers
ing judgment of county court, reversing judgment in justice court for plaintiff, so as: to
include judgment against sureties on bond on appeal from justice court. Ribble v. Rob
erts (Civ, App.) 184 8. W. 278.

A judgment of the county court on appeal from a justice court's judgment, adding
a penalty and items in excess of the amount within the jurisdiction of the justice court
was invalid; but it could be reformed and affirmed on appeal to the Court or Civil AP�
peals, North American Ins. Co. v. Jenkins (Civ. App.) 184 S; W. 307.
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Error in allowing damages barred by a statute of limitations may be corrected by an
appellate court without remanding the case. Donada v. Power (Civ. App.) 184 S. W. 793.

In suit for damages for breach of defendant's contract to sell and deliver bran, al
leging aggregate loss in I the amount of. $975, verdict and judgment allowing for loss of
profits in the sum of $1,000 would be reformed and reduced to amount claimed. Kolp v.
S. F. Scattergood & Co. (Giv. App.) 185 S. W. 329.

In a servant's personal injury action, held that the court on appeal, will consider an
award as a general award for all damages and from it deduct sums already received by
the servant as consideration for a settlement, and enter judgment for the balance. MIs
souri, K. & T. Ry, Co. of Texas v .. Ellison (Giv. App.) 185 S. W. 1020.

In a suit to recover land, an item of the judgment allowing for timber converted its
value in its manufactured state would be reformed to allow plaintiff! only its value in its I

natural state. North Texas Lumber Co. v. First Nat. Bank of Atlanta (Civ. App.) 186 s.
W.258.

"

In action for damages to goods in transjt where the record shows no evidence as to
employment of attorneys, or the value of their services, a judgment allowing plaintiff
an attorney's fee was without basis in the evidence, and will be reformed by striking out
the amount so a.llowed. Andrews v. Fuller (Civ. App.) 186 S. W. 275.

Where an erroneous judgment was rendered, and the error plainly appears from the
record, the appellate court may reform the judgment. Stewart v. Briggs (Civ, App.) 190
S. W. 221.

Where attorneys sued a railroad company and their client alleging an assignment of
,part of a cause of action as attorney's fees, and that the company had settled by paying
a sum to the client, and a. judgment was rendered canceling the settlement and award
ing damages on the client's cross-complaint, and for plaintiffs for their share in the
award, held that, on reversal of the judgment for damages, judgment for plaintiffs
against their client should' be modified and entered for the sum to which they were en

titled on the settlement. Atchison, T. & S. F. Ry. Go. v. Smith (Civ. App.) 190 S. W. 761.
Where verdict was for $25,00()J and judgment was entered for that amount, the ap

pella.te court may, where undisputed evidence shows that amount agreed to be paid was

$15,000 and the charge did not author-ize recovery for any other amount, reform the
judgment and affirm it for the correct amount. O'Neal v. Bush & Tillar (Civ. App.) 191
S. W. 1133.

In an action for conversion of automobile, where trial court erroneously added an

amount for interest to plaintiff's judgm,ent, it is duty of appellate court to render such
judgment as should have been rendered below. Magnolia Motor Sales Corp. v. Chaffee
(Civ. App.) 192 S. W. 562.

In action against surety on notes, where there was conclusion of law that plaintiff
was entitled to recover face amount of notes ,with interest, etc., an unintentional error in
calculation of interest would be corrected on appeal. Pennock V. Texas Builders' Supply
Co. (Giv. App.) 193 S. W. 760.

'Reversal-I n g�neral.-Where in a suit for partition and an accounting of rents and
profits plaintiffs claimed a lien on defendant's share for their part of the rents and profits,
they could not have a judgment affirmed as to, the partition and reversed on cross-assign
ments of error with reference to 'error in findings as to rents and other personal property.
waunco v. Sauvage's Heirs (Civ. App.) 159 S. W. 185.

Under Court Rule 62a, providing that where the issues are severable the entire judg
ment will not be reversed for an error affect.ing only a part, the whole judgment in tres

pass to try title brought by only part of the tenants in common, wherein damages for
the cutting of timber were also recovered will not be reversed, but only that part which
improperly awarded the entire damages to plaintiffs. Nona Mills Co. v. Jackson (Civ,
App.) 159 S. W. 932.

Where the jury did not follow erroneous instructions as te the measure of damages,
and it did not appear what evidence they considered in arriving at an excessive verdict,
such verdict will be reversed. Louisiana Rio Grande Canal Go. v. Quinn (Civ. App.) 161
S. W. 375.

Under rule 62a for Courts of C'ivil Appeals (149 S. E. x), the appellate court may, in
an action by a woman to set aside her former husband's deeds to their community prop
erty, reverse only that part of the judgment which erroneously granted partition without
evidence of value. Gutheridge v. Gutheridge (Civ, App.) 161 S'. W. 892.

Where a money verdict does not accord with the theory upon which it was found,
errors in its computations require a reversal of the judgment rendered thereon. Willing
bam v. Brown (Civ. App.) 163 S. W. 107.

Notwithstanding art. 199'-7, providing that there shall be but one final judgment, where,
in trespass to try title, there are several defendants whose defenses are severable, the
judgment against nonappealing defendants will be affirmed, though the judgment in fa
vor of other defendants is reversed. State v. Dayton Lumber Co. (Civ. App.) 164 S. W. 48.

Rule 62a for Courts of Civil Appeals (149 S. W. x), authorizing reversals in part, held
not applicable in action for damages, where there was no evidence showing the amount of
the damages, which was the matter in controversy. Texas & N. O. R. Co. v. Weems (Clv,
App.) 165 S. W. 1194.

Under rule 62a (149 S. W. x), a judgment in a suit to quiet title and to reform
plaintiff's conveyance, where the court improperly directed a verdict of reformation, will
be reversed only as to that Iscue ; that error not affecting a judgment in plaintiff's fa
vor for the land included in her conveyance. Johnson v. Conger (Civ. App.) 166 S. W.
405.

That a judgment for plaintiff must be reversed for new trial as between the de
fendants, to determine who is the principal debtor and who are sureties, will not require
reversal as between defendants and plaintiff. Solomon v. Merchants' & Planters' Nat.
Bank (Civ. App.) 168 S. W. 1029.

In replevin against two defendants, one of whom counterclaimed for breach of con

tract, a judgment for both will be reversed and remanded when an improper issue on

the counterclaim was submitted and the rights of the parties to the goods replevined
,

depended. upon the determination of the issue raised by the counterclaim. Gordon v.
Ratliff (Clv, App.) 169 S. W. 372.

.
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Where the court on appeal cannot determine on which of two issues the verdict was

rendered, the error in instructions submitting one of the issues necessitates a reversal.
Killman v. Young (Civ. App.) 171 S. W. 10:65.

Judgment of divorce will be reversed and annulled, where after perfection and sub
mission of appeal the ·appellate court is shown that the parties have settled their trou
bles and become reunited, and that plaintiff is not disposed to further prosecute the
suit. Crawford v. Crawford (Civ. App.) 172 S·. W. 724.

Reversal of judgment against one defendant held not to require reversal of judg
ment in favor of another defendant as to which neither plaintiffs nor the defendant
agatnst whom judgment was rendered complained or took any exception. International
& G. N. Ry. Co. v. Hamori (Civ. App.) 173 S. W. 613.

Under Court of Civil Appeals rule 62a· (149 S. W. x), a decree allowing a recovery of
lands sold under execution from the purchasers and of the proceeds of other sales from
the sheriff, which was erroneous only as to the latter, will be reversed only as to that

part. Needham v. Cooney (Civ. App.) 173 s. W. 979.
Where severable causes of action are joined and tried together against two or more

defendants, the reversal of the judgment as to one does not require reversal as to the oth
ers. Kansas City, M. & O. Ry. Co. v. Cave (Civ. App.) 174 S. W. 872.

Where, because of agreement, judgment could not be reversed as to one defendant
for denial of nominal damages, held that it would be improper to reverse as to the other
defendant. Northcutt v. Hume (Civ. App.) 174 S. W. 974.

Where there was no .relatton between two railroad companies, the reversal of a judg
ment against the company which appealed will not require reversal 0:( a judgment in
favor of the other company. Pecos & N. T. Ry, Co. v. Holmes (Civ. App.) 177 S. W. 505.

Where one of two carriers, defendants in action for damages to shipment of cattle,
toad instructed verdict in its favor, and the other suffered judgment, and alone appealed,
the judgment, though reversed and remanded as to the appellant, would be affirmed as to
such defendant. San Antonio & A. P. Ry, Co. v, Shankle & Lane (Giv. App.) 183 S. W.
115.

Although a judgment must be reversed as to the several liabilities of the defendants
to each other, that does not require that it also be reversed as to the liability of one

of them to the plaintiff. Young Men's Christian Ass'n v. Jasse (Civ. App.) 183 S. W.
867.

Where nonappealing defendant was sued only as member of firm, held, that reversal
of judgment against the firm required a reversal of the judgment against hill- Miller
v. First State Bank & Trust Co. of Santa Anna, 184 S. W. 614.

Reversal of judgment against appealing defendants held not to require reversal of
judgment against nonappealing defendants on separate and distinct causes of action. ld.

An assignment of error to an allowance of $172.55, of which $34 was possibly erroneous,
will be entirely overruled when the $34 deduction would make no appreciable difference in
the result, especially where there is no assignment specifying the $34 item. Texas Bldg.
Co. v. Collins (Civ. App.) 187 S. W. 404.

Under rule 62a for Court of Civil Appeals (149 S. W. x), and where poli� showed
that parties intended that it should be a severable contract, judgment for plaintiff would
be reversed in so far as it affected interest claimed as an heir and by assignment of
other heirs of deceased joint beneficiary. Modern Woodmen of America v. Yanowsky
(Civ. App.) 187 S. W. 728.

Where only one of defendants appealed from denial of his privilege to be sued in
county of his residence, and judgment was reversed and dismissed as to -him, it would
not be disturbed as against other defendants, Hughes v. Turner (Civ. App.) 189 S.
W.87.

Under the statute providing that there. shall be but one final judgment in a case,
in an action against contractor and sureties on contractor's bond, a judgment against
contractor on admission of liability and sustaining exceptions of sureties to complaint,
being a final judgment, to which contractor was not a- party, a reversal for error will op
erate as a reversal as to all parties. Buell Planing Mill Corp. v. Bullard (Civ, App.) 189 S.
w. 776.

Under Court of Civil Appeals rule 62a (149 S. W. x), a judgment, improperly render
ed in a cross-action by one defendant against another, can be reversed without reversing
the judgment properly rendered for plaintiff. Wood v. Love (Civ. App.) 190 S. W. 235.

Where recovery awarded attorneys suing a railroad and its injured employe was con
ditioned upon the liability of the road at all for the damages In- excess of the amount al
ready paid the employe in settlement, a reversal in favor of the road operated as a re

versalof the entire judgment. Atchison, T. & S. F. Ry. Co. v. Smith (Civ. App.) 190 s.
W. 761.

Where judgment was rendered in favor of one defendant and against others and no

complaint was made on appeal as to the judgment in favor of that defendant, that
part of the judgment will not be reversed on reversal of the judgment against the other

. defendants, if the presence of the successful defendant is not· necessary in the subse
quent proceedings. Doolen v. Hulsey (Oiv. App.) 192 S·. W. 364.

A judgment refusing to vacate a judgment against a married woman, on a note sign
ed by her without her husband joining and without his consent, and merelv enjoining
the execution thereof, will be reversed, former judgment to be declared void. Shaw v.
Proctor (Civ. App.) 193 S. W. 1104.

.

Where one .defendant alone appealed, there was no warrant for reversing the judg
ment on behalf of another defendant, who did not appeal. Sullivan v. Doyle (Bup.) 194 s.
W.136.

Where case is submitted on an incorrect measure of damages, and the appellate court
cannot determine what might have been the result if correctly submitted, it will be re
versed, although the verdict might be sustained by the evidence if a correct measure had
been adopted. Littlefield v. Clayton Bros. (Civ. App.) 194 S. W. 194.

Reversal on appeal by a defendant from judgment for plaintiff in trespass to try title
affects only them and those parties to the suit, who were interested in the issues in
litigation between them, KetchUm v. Boggs (Civ. App.) 194 s. W. 201.

-- Rendering final judgJ'lfent.-Where the case was fully developed below, it is the
duty of the appellate court. if possible, to render such judgment as should have been
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rendered: by the trial court, Ball-Carden co. v. Ridgell (Civ. App.) 171 S. W. 509; Mill
er v. McCQrd (Civ, App.) 159 S. W. 159i; Marshall v. Beason (Civ. App.) 165 S. W. 75;
Mlsscurt, K. & T. Ry. Co. of Texas v. MQQre (Civ. App.) 172 S. W. 568; Kirby Lumber
00.. v. Henry (Civ. App.) 178 S'. W. 23; Dunlap v. Squires (Civ. App.) 186 S. W. 843;
West Texas Lumber Co. v. TQm Green County (Civ. App.) 188 S. W. 283; Graham v.
Cansler (Civ. App.) 191 S. W. 856; St. Louts SQuthwestern Ry. Co. of Texas v. Harrell
(Civ. App.) 194 S. W. 971.

.

In :;L suit for pa.rtttion, where the defendants resisted the plaintiffs' claim on the
ground of the ten-year statute of Iimtta.tions, and the record showed no. other claim or
title and that the claim of ltmttattons was insufficient, and did not indicate that the
defendants had been prevented from, making their strongest case, on reversal of an erro

neQUS judgment tor the defendants judgment will be entered tor the plaintiffs. Williams v.
Randall (Civ. A'pp.) 158 S. W. 253.

' .

That defendants did not introduce any of the witnesses who. testified on the trial, and
that the testimony for plaintiff was in the main uncontradicted, did not make it irn
proper to render judgment ror plaintiff on the reversal. Bridgewater v. HQQks (Civ.
App.) 159 S. W. 1004.

Where the Court of Appeals cannot find to. its satisfaction that there was no. issue •

presented by the evidence which should have been submitted to. the jury, which was not
submitted, it cannot render the judgment which should have been rendered below, where
the trial court, improperly rendered judgment on its own findings on a question not sub
mitted to the jury. Payne v. EllwQQd (Crv. App.) 163 S. W. 93.

When a verdict is tQQ uncertain to. sUPPQrt a judgment, the appellate cour-t cannot
enter judgment thereon, since to. do. so would be to. make the' verdict for the jury.
Houston Packing Co, v. Griffith (Civ. App.) 164 S. W. 431.

Where plaintiff proved his case in the lower court and the defendant failed to. es

tablish any defense Whatever, judgment will be rendered ror plaintiff on appeal rrom a

judgment for the defendant. Bixler v. Rinn (Civ. App.) 166, S. W. 96.
Where counsel tor defendant insurer consented to. the appellate court's determina

tion of their counsel fees, the court will allow' a fee, though there be no. evidence before
it, instead or remanding the cause. Wright v. Grand Lodge K. P., CQIQred (Civ. App.) 17:l
S. W. 270,.

Under this article the Court of Civil Appeals cannot enter judgment on reversal un

less the evidence' was such that the district -court should have instructed a verdict ror
appellant. Mitchum v. Chicago, R. ,I. & G. Ry. Co, (Sup.) 173 S. W. 878, reversing judg-
ment Chicago, R. I. & G. Ry. Co. v. Mitchum (Civ, App.) 140 S. W. 811.

.

In action to. enjoin defendants from irrterfertng with the property and bOQk:;1 of a. far
mers' union, held, that the court, on reversing judgment ror defendants, might render

judgmierrt for plaintiffs. Ryan v. Witt (Civ: App.) 173 S. W. 952.
Where plaintiff has not made out a cause or action, judgment tor plaintiff will be'

reversed and rendered. Freear-Brin Furniture Co. v. Merritt (Civ. App.) 174 S. W. 859.
In an action against a city ror injury rrom electric current, where evidence was only

enough to' raise a suspicion that the city's current was Qn its wires, appellate court
would reverse judgment tor plaintiff and render judgment ror city. McKinney Ice, Light
& CQal co. v. Montgomery (Civ. App.) 176, S. W. 767.

Plaintiff held not entitled to. judgment on appeal where the jury specially round de
fendant's negligence, but the special issues failed to require a finding that the acts of
deceased were negligent. Turner v. Mlasourt, K. & T. Ry. Co, of Texas (Civ. App.)
17,7 S. W. 204.

Under this article plea of privilege held to. be sustained on appeal, instead of re

manding for new trial on such plea. Holmes v. Coalson (Civ.: App.) 178 S. W. 628.
The court, reversing final judgment in action to. set aside execu tion sale, confirmlng

judgment on which sale was had, must enter such judgment as could, under the plead
ings, verdict, and evidence, have been entered by the trial court. 'I'ra.na-Pecos Land &
Irr-iga.tlon Co. v. Arno Co-opera.tive Irr. Co. (Clv. App.) 180 S. W. 928.

On plaintiff's appeal tr-om judgment of the county court denying judgment for the
amount admitted by defendant to. be due, it was the duty of the Cour-t of Civil Appeals
under the statute to. render the judgment which should have been rendered by the county
court, Fletcher v. Grinnan (Civ. App.) 181 S. W. 550.

By direct provlsion of this article, where the judgment below is reversed, and there
is no. matter of fact to. be ascertained, damage to be assessed, and the matter to. be de
creed is not uncertain, the court will render the judgment the cour-t below should have
rendered. Prudential Life Ins. Co. of Texas v, Smyer (Civ. App.) 183 S. W. 825.

Where apparently plaintiffs' only available witnesses testified fully, without showing
a, necessary fact, under this article, the cause will not be remanded tor new trial, on re

versal, but judgment will be rendered. Mutual Film Corp, v. MDrris & Daniel (Civ.
App.) 184 S. W. 1060.

'I'hough defendant's plea in abatement, on ground of pendency of another action, be
tween same parties, Involving same subject-matter, in district cour-t of another county,
had attached to. it a certified CQPy of the petrtton and answer in such district cour-t, the
Court of Appeals, sustaining the plea, has no. power to. render judgment dismissing the
case. Street v. J. I. Case Threshing Mach. Co. (Civ. App.) 188 S. W. 725.

The court, on reversing a judgment for the beneficiary of the member or a fraternal
order, can render judgment ror the order, where the uncontradicted evidence shQWS that
under the constitution the member was not entitled to. a death dona.tion. United Broth
erhood or Carpenters and Joiners of America v. Luck (Civ. App.) 189 S. W. 1036.

In a, suit on a note and to. rorcclose a chattel mortgage, if an allegation of value
is found by appellate court to be insufficient to fix jurisdiction of county court, it would
merely require a reversal of case, and not a dismissal. Dempster Mill Mfg. Co. v.

Humphries (Civ, App.) 189 S. W. 1110.
Under this article the court will, when the case has been fully developed .and the

losing party has not been forced to. proceed on def'ectfve pleadings, render judgment in
stead or remanding the case where the remand is sought apparently ror the purpose or
amendment. Floyd v. IllinQis Bankers' Life Ass'n Df MQnmouth, Ill. (Giv. APp.) 192
s. W. 607.
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Where appellant insurance company proved a cancellation of the policy sued upon,

appellee failing to establish grounds for setting it aside and there being nothing to sug

gest his testimony would be different, judgment will be entered for appellant. Globe Fire
Ins. Co. v . Limburger (Civ, App.) 193 S. W. 222.

In action on a fire policy where court should have instructed a verdict for defend
ant because pla.lrrtiff did not show an' insurable interest, held, that the appellate court
will render judgment for defendant. St. Paul Fire & Marine Ins. Co. v. McQuary (Civ.
APP.) 194 s. W. 491.

Remand for new trial or further proceedings.-Where the evidence greatly pre

ponderates against the judgment, but there are facts tending to support the findings,
the Court of Civil Appeals cannot reverse and render judgment for the defeated party,
but must reverse and remand. W. R. Miller & Go. v. Hobdy (Civ. App.) 159 S. W. 96.

Appellate courts cannot reverse and render judgment because the verdict is against
the great preponderance of the evidence, but they may reverse and remand the case for

a new trial. St. Louis Southwestern Ry, Co. of T'exas v. Gole (Civ. App.) 159 s. W. 146.
Under this article, where on the facts found plaintiff was entitled to judgment, and

the facts were fully developed, held that on reversal of a judgment for defendant a new

trial would not be granted to enable them to procure additional evidence. Bridgewater
v. Hooks (Civ. App.) 159 S. W. 10'04.

Upon reversal by United States Supreme Court of judgment affirming judgment for

plaintiff, in action for death of employe, because of error in overruling exceptions to

petrtion,'. on the ground that it did not show whether the state or federal statutes ap

plied, held, that judgment would not be rendered for defendant, but that the case would
be remanded for a new trial. St. Louis, S. F. & T'. Ry. Co. v. Seale (Civ. APP.) 160
S. W. 317.

Where an action was brought as one to recover for a deficiency in acreage of land
contracted to be sold by reason of the existence of a road on the land, upon reversing
a judgment for plaintiff for failure to sustain the action on that ground, the Court of
Civil Appeals will not return the case to permit amendment of the petition so as to al

lege an action for fraudulent representations that the road had been abandoned. Bonzer
v. Garrett (Civ. App.) 162 S. VV. 934.

'

In an action to recover for mental suffering from delay in a telegram, the court, on

reversing for want of notice of plaintiff's interest sufficient to sustain a recovery, will
remand for another trial, where it appeared that another witness might testify as to
notice. Western Union Telegraph Co. v. Taylor (Civ. App.) 162 S. W.· 999.

In an action for usury, where the trial court did not find whether plaintiff had ex
ecuted a release of the usury, and its conclusion that the release was unsupported by
consideration was erroneous, the court must reverse and remand the cause, and cannot
finally dispose of it. Cotton v. Beatty (Civ. App.) 162 s. W. 1007.

Where' plaintiff was entitled, at most, to nominal damages, and recovered costs in
the court below, a judgment for defendant would not be remanded to enable plaintiff
to recover nominal damages. Major v. Hefley-Coleman Co. (Civ. App.) 164 S. W. 445.

Under this article a judgment for plaintiff will not be reversed without remand, even

though the evidence showed that plaintiff was not entitled to recover on the cause of
action stated, where plaintiff might amend his pleadings, and recover on the cause of
action set upTn the amended pleadings. Ft. Worth & D. C. Ry, Co. v. Copeland (Civ.
App.) 164 S. W. 857.

The evidence 'being insufficient to sustain the judgment setting aside an order of the
Railroad Commission requiring reversal, but, there being some evidence of the order
being unjust and unreasonable, and the case appearing not to have been fully developed,
it will be remanded. State v. St. Louts Southwestern Ry, Go. of Texas (Giv. App.) L65
S. W. 491.

Where, though a petition was demurrable, the demurrer was either overruled or not
presented, judgment erroneously rendered for defendant on another ground will be re

versed in order that plaintiff might amend. Ogg v. Ogg (Giv. App.) 165 S. W. 912 (rol
lowing) Jiron v. Jiron (Civ. App.) 136 S. W. 493.

Where the court erroneously rendered judgment for the defendant on a cross-action
in an amount equal to plaintiff's judgment, the case need not be remanded for new trial,
but judgment will be rendered for the plaintiff, under this article. Dees v. Thompson
(Civ. App.) 166 S. W. 56.

Where the record on appeal from a judgment shows that it was rendered on ad
missions made for purposes only of hearing a motion for judgment, the court reversing
the judgment must remand it because the case had not been fully developed in the trial
court. !3tate Exchange Bank v. Smith (Civ. App.) 166 S. W. 666.

If in the opinion of the, court on appeal the verdict is contrary to the evidence, 'Or

against such preponderance or the evidence, that it ought not to stand, a new trial must
be awarded. Pecos & N. T. Ry. Co; v. Welshimer (Civ. App.) 170 S. W. 263.

Liabilities of the several defendants in a suit for personal injuries, where a ver
dict had been directed for them on account of plaintiff's contributory negligence, held
not to be determined on appeal, but to require a new trial. Keevil v. Ponsford (Civ.
App.) 173 S. W. 518.

A judgment on a general verdict for plaintiff will be reversed, the case remanded
for new trial, the custom which could make the insurance valid not }laving been plead
ed or considered at the trial; the testimony having been an Irresponslve answer. Nor
wich Union Fire Ins. Society v: Dalton (Civ. App.) 175 S. W. 459.

Court of Civil Appeals on appeal from judgment of county court not acquiring ju
risdiction on appeal from justice's court will reverse judgment and remand. City Nat.
Bank v. Watson (Civ. App.) 178 S. W. 657.

Where verdict was for plaintiff, and defendant appealed, assigning error to improper
mode of proof of deceased witness' testimony on a former trial, and the other evidence
was insufficient to sustain the verdict, the appellate court would not reverse and render
judgment, but remand f'Or new trial. Texas & N. O. R. Co. v. William� (Civ. App.) 178
S. W. 701.
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In an action for injuries to. a motor car, held that a judgment for plaintiff would
not, under evidence tending to show discovered peril" be reversed without remand, though
he was guilty of contributory negligence. Ft. Worth & D. C. Ry. Co. v. Hart (Civ. App.)
178 s. W. 795.

Where amended petition shows an amount beyond the jurisdi!!tion of the trial court,
but the record does not show the amount originally sued for, the cause will be re

manded, instead of dismissing it. San Antonio & A. P. Ry. Co. v. Schaeffer (Civ. App.. )
179 s. W. 540.

.

In a suit to enforce a chattel mortgage on a stock of goods, where the jury found
against the last purchaser in ravor of his vendors, held that, where it did not appear
whether they found against his plea of misrepresentations or found a ratification, the
erroneous judgment should be reversed and remanded, instead of merely reversed. Den
man v. James (Civ. App.) 180 s. W. 1157.

Where case had been fully developed and did not show liability of. certain defend
ants, new trial held not to be granted upon reversal of judgment for plaintiff. McMurry
v. Tuttle (C'iv. App.) 181 s. W. 694.

Where the case was fully developed below, and the evidence showed defendant was
not liable, judgment for plaintiff should be reversed on appeal without remand. Kan
sas City, M. & O. Ry. Co. of Texas v. Adams (Civ. App.) 183 s. W. 365.

On reversal of judgment in favor of. original defendant and rendition of judgment
for plaintiff on plaintiff's appeal, new trial held to be granted as between such defend
ant and other defendants against whom it asked judgment. Mosler Safe Co. v. Atas
cosa County (Clv. App.) 184 S. W. 324.

In trespass to try title, where there was no proof of the exact amount that plain
tiffs would lose by the judgment and the court could not determine the amount of re

covery for breach of warranty to plaintiffs, the case, as between plaintiffs and their
warrantor, would be remanded for a trial of issue of damages. Diffie v. White (Civ.
App.) 184 s. W. 1065.

Though the evidence shows that the amount in controversy removed the case from
the Jurtsdtctton of the county court where brought, the case would not be dismissed, but
remanded, so that plaintiff might, if he could in good faith, amend to show Jurisdtctron,
and, if not, dismiss. Glasscock v. Sinks (Civ. App.) 185 S. W. 405.

Appellate courts will not reverse judgments that' the parties may amend their plead
ings to conform to the evidence. Texas Hide & Wool Co. v, Edwards (Civ. App.) 185
S. W. 886.

Under rule 62a for Courts of Civil Appeals (149 S. W. x), where issues in. an action
were severable, and error affected only a part of matter in controversy, findings of trial
court, not found to be prejudicial, will be deemed conclusive, and judgment affirmed as
to that part, and the cause remanded for trial of issues affected by error. Donada v,
Power (Civ. App.) 186 s. W. 871.

Court' of Civil Appeals would not set aside verdict for injured lineman: and grant
a new trial for alleged insufficient evidence to show that he did not understand the na

ture and effect of his release. Gulf States Telephone Co. v. Evetts (Civ. App.) 188 S.
W. 289.

Court of Civil Appeals held unable to dismiss, instead of reversing and remanding,
upon sustaining appellee's cross-assignment that trial court erred in not sustaining plea
of abatement on ground of pendency in district court of another county of a suit be
tween the same parties, involving the same subject-matter. Street v. J. 1. Case Thresh
ing Mach. C<:>. (Civ. App.) 188 S. W. 725.

Even where the court below had no jurisdiction, it is the better practice on appeal
to reverse and remand. Id.

In an action against street railroad by party who drove his automobile in broad
daylight against moving street car, reversed for determination of material issues of fact.
Southern Traction Co. v. Hawkins (Civ. App.j 191 s. W. 570.

Whereut does not appear that the case has been fully developed as to one issue, it
should on reversal be remanded, and judgment should not be rendered on appeal. .Gu�f,
C. & S. F. Ry. Co. v. McKie (C'iv. App.) 191 s. W. 576.

.

Where a judgment for plaintiff in trespass to try title was reversed upon assign
ments relating to the admission of evidence, case will be remanded for another trial, in
stead: of entering judgment for defendant in the Court of Civil Appeals. Leal v. Moglia
(Civ. Apjx ) 192 s. W. 1121.

Where justice court had no jurisdiction of action, plaintiff seeking to recover in ex

cess of jurisdictional amount, and cause was appealed to county court, and thence to
Cqurt of Civil Appeals, latter will not remand to give plaintiff opportunity to amend to
eliminate question of jurisdiction by reducing amount sought. Houston & T. C. R. Co.,
v. Patterson (Civ. App.) 193 S. W. 691.

-- Proceedings after remand.-Where an order of the county court dismissing an

appeal .rrom the justice was reversed and the cause remanded, the county court on re

trial had full jurisdiction to make all proper orders regarding costs. Tevebaugh v. Smith
Land Co. (Civ. App.) 163 S. W. 664.

.

Where an order dismissing a cause appealed from a justice was reversed on a fur
ther appeal to the Court of Civil Appeals and the cause remanded for trial, no further
order setting aside the order of dismissal was necessary to reinstate the cause and
confer jurisdiction on the county court to .retrv it. Id.

A ruling on evidence on appeal is the law of the case on retrial. Western Union
. Telegraph Co. v. Erwin (Clv. App.) 164 S. W. 908 .

. Where a judgment is reversed for error, and the cause remanded, failure of the trial
court to comply with the ruling of the appellate court is cause for reversal, though ap
pellant may also have a remedy by mandamus. First State Bank & Trust Co. v. South
western Engineering & Construction Co. (Civ. App.) 170 S. W. 860.

Allowance of compensation to a guardian ad litem for infant defendants may in part
be made after affirmance of judgment on appeal. Simmons v. Arnim (Civ. App.) 172
S. W. 184.
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Bill of review wil1lie in district court after judgment of an appellate court and after

mandate has been issued for observance, without leave granted by appellate court.

Houston E. & W. T. Ry. Co. v. Cavanaugh (Civ. App.) 194 S. W. 642.

Construction and effect of judgment.-An adjudication, in an action to foreclose a

vendor's lien notes, of matters between two defendants against each other in their in

dependent cross-actions is not a part of the main suit, but is severable from it and

from judgment, so that a reversal as to one· of the defendants or as to part of the judg
ment cannot open up' the whole judgment. Swift v. Beemer (Civ. App.) 160 S. W. 989.

Where plaintiff sues to recover land and obtains judgment below and continues in

possession until the case is reversed, defendant is entitled to recover the reasonable

rental value. Neff v. Heimer (Civ. App.) 163 S. W. 140.

A reversal of a judgment held to carry with it a judgment against another party
defendant who did not appeal. Garrett v. A. G. McAdams Lumber Co. (Civ. App.) 163

S. W. 320.
Under art. 1997, providing that there shall be but one judgment, reversal as to one

defendant reverses judgment as to both. Southwestern Telegraph & Telephone Co. v.

Long (Civ. App.) 183 S. W. 421.
If the trial court's judgment was not final, the Court of Civil Appeals did not ac

quire jurisdiction, and its judgment of affirmance is a nullity, and should be set aside.

Nunez v. McElroy (ClV. App.) 184 S. W. 531.
Reversal held to necessitate another trial, since it does not conclusively appear that

the case was fully developed in the court below. Dunlap v. Squires (ClV. App.) 186

S. W. 843.

Collateral attack.-A judgment of the Court of Civil Appeals as to which the Su

preme Court denied a writ, of error cannot be impeached collaterally. Vineyard v. Heard

(Civ. App.) 167 S. W. 22.

Art. 1(>27. [ 1028] Judgment on affirmance or rendition, etc.; dam

ages adjudged, when; finality.
Affirmance of judgment dissolving inJunction.-This article does not authorize the

assessment of damages on the affirmance of a judgment dissolving an injunction re

straining a sale under a deed of trust. Hicks v, Murphy (Civ. App.) 162 S. W. 925.

Art. 1628. [1024] No reversal for want of form.
1. Prejudice to rights of party as ground of review.-Without a showing of injury

from the error 'of the trial court, the error is harmless. American Surety Co. of New
York v. Hardwick (C'iv. App.)' 186 S. W. 804.

3. -- Errors .not affecting result.-A judgment will not be reversed for error, un

less it probably caused the rendition of an improper judgment. Paris & G. N. R. Co.
v. Flanders (Civ. App.) 165 S. W. 98; Cooney v. Dandridge (Civ. App.) 158 S. W. 178;
Missouri, K. & T. Ry, Co. of Texas v. Perryman (Civ. App.) 160 S. W. 406; Wells Fargo
& Co. v. Benjamin (Civ. APIY.) 165 S. W. 120; Wolnitzek v. Lewis (C'iv. App.) 183 S.
W. 819; Myers v. Grantham (Civ. App.) 187 S. W. 532.

Where a substituted trustee seized property under a chattel mortgage which had
been fully satisfied, error, committed by the court in an action for conversion Of the
property, in restricting the powers of the trustee under the mortgage is harmless. John
E. Morrison Co. v. Butler (Civ. App.) 158 S. W. 1185.

Where judgment on a fire policy. was only for $500, the fact that a finding that the
property destroyed was worth $1,000 was not warranted by the evidence was harmless.
Hanover Fire Ins. Co. of New York v. Huff (C'iv. App.) 175 S. W. 465.

In an action on an award, and also upon the merits of the controversy, where the
jury sustained the award, ·and, independently thereof, found for plaintiff on the merits,
the award, or any errors in the arbitration proceedings, became immaterial. Slaughter
v. Crisman & Nesbit (Civ. App.) 178 S. W. 1.

The refusal of the court in an election contest to cast out alleged illegal ballots is
harmless, where, if such ballots had been rejected, it would not have affected the re

sult. Hebert v. Scurlock (C'iv. App.) 178 S. W. 711.
In action to try title, finding by jury that defendant acquired title by limitation

rendered errors assigned as to issue of dedication and record title harmless. C'ity of
El Paso v. WHey (Civ. App.) 180 S. W. 661.

Under rule 62a of the Court of C'ivil Appeals (149 S. W. x), prohibiting reversal for
harmless error, the C'ourt of Civil Appeals cannot reverse for error from which no sub
stantial injury resulted. Koch v. Noster (Civ. App.) 182 S. W.. 372.

Error in overruling plea of Iimttation' to certain damages in action for personal in
juries did not injure defendant, where instructions did not authorize recovery for such
damages, and no such damages were recovered. Southern Traction Co. v. Reagor (Civ.
App.) 186 S. W. 272. .

Where court's conclusion that plaintiff husband was entitled to divorce for cruel
treatment was clearly establisbed, assignment of error that another ground of divorce
was not properly proved or pleaded is immaterial. Nesbit v. Nesbit (Civ. App.) 194 S.
W. 405.

Court of Appeals will not reverse for error not reasonably calculated to cause, or

which did not probably cause, rendition of improper judgment. Missouri, K. & T. Ry,
Co. of Texas v. Williams (Civ. App.) 194 S. W. 1154.

4. -- Errors in cases of decisions correct on merits.-Under Court of Civil Ap
peals Rule 62a (149 S. W. x), an error which is merely technical is not a ground for re

versal. Trinity & B. -Y. Ry. C'o. v. Yoss (Clv, App.) 160 S. W. 663.

7. Presumption as to effect of error.-In an action for the price of a traction engine,
Where the defendant's own testimony may have conclusively established plaintiff's plea
of estoppel, in which case error in excluding defendant's evidence as to breach of war-
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ranty would have been harmless, this court in support of a judgment for plaintiff must
indulge the presumption that it was harmless. Clark & Schaeffer v. Gaar-Scott Co.
(Civ. App.) 163 S. W. 681.

In the absence of a statement of facts, the Court of Civil Appeals was unable to
conclude that error, if any, in admitting certain evidence was harmful. Western Union
Telegraph Co .. v. Johnson (Civ. App.) 164 S. W. 903.

Courts of Civil Appeals rule 62a (149 S!o W. x) , prohibiting reversals unless the er

ror complained of amounted to such a denial of appellant's rights as probably caused
the rendition of an improper judgment, abolished the presump tlon that injury results
from an erroneous ruling. Wells Fargo & Co. v. Benjamin (Civ. App.) 165 S. W. 120.

Rule that the admission of incompetent evidence is not ground tor reversal, where
there is competent evidence sufficient to support the judgment, since it will be pre
sumed that the court based its' findings only upon the competent evidence, held not to
apply, where the bill of exceptions expressly stated that incompetent evidence was CDn

sidered by the court. Texas & P. Ry. co. v. Dickson Bros. (Civ. App.) 167 s. W. 33.
It must appear that an erroneous charge calculated to mislead the jury did not

have that effect, or the judgment will be reversed. Wichita Valley Ry. Co. v. Somerville
(Civ. App.) 179 S. W. 671.

In action for slander, allegations that plaintiff would be debarred from honorable
employment and excluded from society of respectable people held not .objectionable as

being vague and uncertain. Southwestern Telegraph & Telephone Co. v. Wilkins (Civ.
App.) 183 s. W. 429.

.

8. Burden to show prejudice from error.-The burden is on appellarrt to ShDW in
jury as well as error. St. Louis Southwestern Ry. CD. of Texas v. Miller & White (Civ.
App.) 190 s. W. 819; Houston &, T. C. R. CO. Y. Loots (Civ. App.) 160 s. W. 300; Jones
v. Doty (Civ. App.) 165 s. W. 15; City of Cornanche v. Hoff & Harris (Civ. App.) 170
s. W. 135; Fuller v. El Paso LJve Stock Commrsston Co. (Civ. App.) 174 S. W. 930;
Liyon-Gray Lumber Co. v. NOCD!1a Cotton Oil Co. (Civ. App.) 194 S. W. 633.

9. Errors favorable to party complaining.-An appellant cannot complain of errors
in his ravor. Farmers' & Merchants' Bank v. Owens (Civ. App.) 178 S. W. 734; St.
Louis Sout.hweater-n Ry. CD. v. Wilkes (Civ. App.) 159 S. W. 126; Sherman Oil Mill v.

Neff (Civ. App.) 159 S. W. 137; woouev v. Canyon Exch. CD. (Civ. App.) 159 S. W. 403;
Citizens' Planing Mill CD. v. Tunstall (Civ. App.) 160 s. W. 424; Cotton v. Cooper (Civ.
App.) 160 S. W. 597; Citizens' Nat. Bank or Waco v. Abeel (Civ. App.) 160 S. W. 609;
Missourf, K. & T. Ry. CD. of Texas v. Leabo (Civ. App.) 161 s. W. 382; St. LDUis South
western Ry, CD. of Texas v. Martin (Civ. App.) 161 s. W. 405; Lattimor.e v. Puckett &
Wear (Civ. App.) 161 s. W. 951; Mlssouri, K. & T. Ry, Co. or 'I'exa.s v

v. Barber (Civ.
App.) 163 s. W. 116; Staley v. CDIDny Union Gin CD. (Civ. App.) 163 S. W. 381; Richards
v. Osborne (Civ. App.) 164 s. W. 392; Dees v. 'I'hornpson (Civ. App.) 166 S. W. 56; John
son v. Gonger (Civ. App.) 166 S. W. 405; Dallas Consol. Electric St. Ry. CD. v. Stone
(Civ. App.) 166 S. W. 708; Memphis Cotton Oil CD. v. GDDde (Civ. App.) 171 s. W. 284;
Prince v. Taylor (Civ. App.) 171 S. W. 826; ScarbrDugh v. Wheeler (Civ. App.) 172 s. W.
196; Ara v. Rutland (Civ. App.) 172 S. W. 993; Woodard v. Eskridge (Civ, App.) 174 S.
W. 868; Texas Cent. R. Co. v. Claybrook (Civ. App.) 178 S. W. 580; Parker v. Watt (Civ,
App.) 178 S. W. 718; Capps v. City of Longview (Civ. App.) 178 S. W. 730; San Antonio,
U. & G. R. Co. v. Green (Civ. App.) 182 S. W. 392; Hicks v. Hunter (Civ. App.) 183 S. W.
792;

,

Young Men's Christian Ass'n v. Jasse (Civ. App.) 183 S. W. 867; Heard v. Bowen
(Civ. App.) 184 S. W. 234; Cleburne Peanut & Products CD. V. Mi.ssour-i, K. & T. Ry.
Co. of Texas (Civ. App.) 184 s. W. 1070; Gulf States 'I'elephorie GOo. v. Evetts (Civ. App.)
188 S. W. 289; Panhandle & S. F. Ry. Co. v. Norton (Civ. App.) 188 s. W. 1011; Chicago,
R. I. & G. Ry. CD. v. Comatock (Civ, App.) 189 s. W. 109; Cochran v. GibsDn (Civ. App.)
191 s. W. 161; Graham v. Kesseler (Civ. App.) 192 S. W. 299; Dunn v. Land (Civ. App.)
193 s. W. 698; Pennock v. Texas Builders' Supply Co. (Civ. App.) 193 S. W. 760; Galves
ton, H. & S. A. Ry, CD. v. State (Giv. App.) 194 S. W. 462; Vaky v. Phelps (Civ. App.)
194 s. W. 601; Hattaway v. Planters' Cotton Oil CD. (Civ, App.) 194 s. W. 1119.

10. Technical or formal errors.-An error of 30 cents in a judgment is tDO trivial an

amount to warrant reviewing it. Fa.therr'ee v. Pickens (Civ. App.) 188 S. W. 947.
11. Parties.-In an action against an original contractor and the owner of a building

for materials furnished a subcontractor, defendants were not prejudiced by the failure to
join representatives of the subcontractor, as he left no proper-ty subject to execution.
Wilson v. Sherwin-Williams Paint Co. (Civ. App.) 160 S. W. 418.

Where a grocery company sued a bankrupt retail grocer and the executrix of his
guarantor on the unsatisfied por-tion of its claim, the jDinder of the debtor, though im
proper, was not prejudicial to the executrix; judgment having been in ravor of the
debtor on account of his discharge. Neblett v. Cooper GrDcery CD. (Civ. App.) 180 S. W.
1162.

.

Any error in overruling exceptton to petition, on the ground of the action being
against a firm and not its members held harmless, under the circumstances, and in view
of Rev. St. 1911, art. 1863. Wright Bros, v. Leonard (Civ. App.) 183 S: W. 780.

Though another was improperly jDined as defendant, yet judgment having been ren

dered against defendant alone, and plaintiff not having appealed therefrom improper
joinder was not ground .for reversal under rule 62a (149 S. W.· x), it being presumed the
verdict was warranted, there being no statement of facts. Mlasourt, K. & T. Ry. CD.
of Texas v. Elias (Civ. App.) 184 s. W. 312.

Where the state sued to recover taxes assessed ror SChDDI purposes ror the use of a

SChDOI district, and district, the proper party and in whose favor alone judgment was

rendered, came in by trial amendment, error, if any, in joining state as plaintiff was

harmless. Clark v. State (Civ. App.) 189 s. W. 84.

13. Pleadlng;-In general.-Failure to allege in the petrtion the part of the contract
sued on, whicll limited plaintiff's right of recDvery to a certain amDunt, was harmless tOo

the defendant, where the entire cDntract was read in evidence and the CDurt limited
plaintiff's recDvery to the amDunt limited in the contract. Northern Irr. Co. v. Dodd
{Civ. App.) 162 S. W. 946.
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The mere failure to replead as directed by rule 27 for the district and county courts

·(142 s. w. xix), if the case is not then tried, will not work .a reversal. T'exas Co. v.

Earles (Civ. App.) 164 S. W. 28.
Where the number of the case in which a judgment Wasi rendered was incorrectly

given in an application for garnishment under it, but there was no question as to its

identity, the mistake was not reversible error. Citizens' Bank & Trust Co. v. Rogers
(Civ. App.) 170 S. W. 258. '.

In trespass to try title by partnership, sustaining of plea in abatement for misjoinder
held harmless as to one of the partners who was permitted to proceed as plaintiff for the

recovery of the surveys to which. he claimed title. J. D. Fields & Co. v. Allison (Civ.
App.) 171 S. W. 274.

.

Where loss was due to initial carrier furnishing improper car, carrier held not preju
diced by exclusion of an allegation of answer that liability should terminate on delivery
to Qonnecting carrier. International & G. N. Ry, Co. v. J. E. Bryant & Co. (Civ. App.)
171 s. W. 815.

Failure to verify petition as required by art. 1829b was .not ground for reversal. Or
der of Aztecs v, Noble (Civ. App.) 174 S. W. 623.

Error, if any, in omitting reference to condition precedent, which would not have
affected result, would not justify a reversal of judgment for plaintiff. Just v. Herry (Civ.
App.) 174 S. W. 1012.

Where a chattel mortgagee erroneously set up the giving of two instead of a single •

note to secure the debt, the error was immaterial and foreclosure could be had. Bailey
v. Culver (Civ. App.) 175 S. W. 1083.

.

In an action for breach of contract to buy cattle, allegation of complaint that quan
tity sold. was two cars, defective for vagueness, held harmless under defendant's plead
ings on the evidence. Houston Packing Co. v. Dunn (Civ. App.) 176 S. W. 634.

In an action against a bank for breach of contract, the improper joinder of a tort
action against the cashier and bank held prejudicial. First Nat. Bank of Gorman v.

Mangum (Civ, App.) 176 S. W. 1197.
In an action against a telephone company for damages for mental suffering, any de

fect in the petition in not stating how plaintiff could have gone to the funeral held harm
less. Southwestern Telegraph & Telephone Co. v. Andrews (Civ. App.) 178 S. W. 574.

In an injured servant's action against his employer who had not accepted the Work
men's Compensation Act, any error in the unnecessary allegation by plaintiff that de
fendant employed large numbers of employes, and that it was not a subscriber to the act,
was harmless. Consumers' Lignite Co. v. Grant (Civ. App.) 181 S. W. 202.

In an action for debt and to foreclose vendor's lien notes, the answer, setting up fail
ure of consideration, not being verified, and hence not sufficient to prevent the taking
of a default judgment, its withdrawal by defendant's attorney did not injure defendant.
Browne v. McGuire (Civ. App.) 181 S. W. 479.

'

In an action for conversion, where plaintiff alleged malice in the seizing of his cattle
by the defendant's officers and agents under a writ of attachment, error in not stating
the names of such officers and agents heldi harmless. First Nat. Bank of Hereford V'.
Hogan (Civ, App.) 185 S. W. 880.

In wife's suit to set aside decree of divorce fraudulently obtained by husband, alle
gations of petition, if unnecessar-y or in the nature of evidentiary facts, held Bot to re

quire a reversal of judgment for her, in view of rule 62a for Courts of Civil Appeals (14�
S. W. x). McConkey v. McConkey (Civ. App.) 187 S. W. 1100.

In action for damages for breach of contract to sell gravel, overruling an exception
on the ground of variance between allegation as to amount to be delivered daily, and
contract attached as exhibit to petition showing the amount to be delivered, held harm
less error, as contract controlled and cured any misdescription in the pleading. Grand
Prairie Gravel Co. v. Joe B. Wills Co. (Civ. App.) 188 S. W. 680.

Where a petition in suit on a written contract and to foreclose a mechantc's lien was
filed in the district court, and defendant cited to appear therein, and judgment by default
was rendered, the fact that the petition was addressed to the judge of the county court
and filed therein and was later withdrawn to be filed in the district court was not re

versible error. Herring v. Herring (Civ. App.) 189 S. W. 1105.
14. -- Demurrers or exceptions.-Where the evidence warrants the cancellation of

a written contract for the sale of land on the ground of fraudulent representations, rul
ing of the court on exceptions to the petition because the facts set up a verbal contract
for the sale of land at variance with the written contract are immaterial, and error
therein is harmless. Sargent v, Barnes (Civ. App.) 159 S. W. 366.

The improper overruling of an exception to the petition is harmless, where the issue
raised by the part excepted to was not submitted to the jury. Chicago, R. I. & G. R¥.
Co. v. Oliver (Civ. App.) 159 S. W. 853.

In an action against a corporation on-a note for the price of property, the overruling
of an exception to allegations in the petition as to plaintiff's knowledge of how the cor
poration's business was carried on and his belief that the president had authority to
execute the note in question is harmless, even though such allegations were immaterial.
Canadian Long Distance Telephone Co. v. Seiber (Civ. App.) 159 S. W. 897.

Defendant was not prejudiced by the sustaining of a demurrer to his special answer.
Where evidence as to the matters embraced therein was admitted under the general issue
and submitted to the jury, which found the facts against him. Hill v. Neese (Civ. App.)
160 S. W. 314.

The overruling of defendant's exception to plaintiff's allegation of a certain item of
damage by the increased cost of insurance, due to defendant's maintaining a nuisance, .a

planing mill, was not prejudicial to defendant, where no evidence was offered on that
point and no recovery for such damage was awarded by the jury. Citizens' Planing Mill
Co. v. Tunstall (Civ. App..) 160 S. W. 424. .

In an action to compel performance of a contract of rental, or in alternative for dam
ages, with cross-action for cancellation of ·the contract, damages, and possession, the
sustaining of a special exception to the part of the petition seeking a mandatory injunc
tion held immaterial, where the jury found against plaintiff on every issue. Coy v:
Rowland (Civ. App.) 164 S. W. 14.
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Error in overruling an exception to an immaterial portion of a petition was harmless.
Llammers v. Wolfertz (Civ. App.) 164 S. W. 1102.

Where, in an action for injuries to a brakeman by defendant's violation of the safety·
appliance acts, the court submitted all the issues that could arise under the federal or
state statutes, which are practically the same, defendant was not prejudiced by the sus

taining of exceptions to the part of its answer pleading the federal law. San Antonio &
A. P. Ry, Co. v. Wagner (Civ. App.) 166 S. W. 24.

Error in overruling exceptions to 'a defense of failure of consideration for.a note sued
on by a bona fide holder, and in receiving evidence in support of such plea, was cured by
peremptory withdrawal of such defense from the jury. First Nat. Bank of Iowa City,
Iowa, v. Dorsey (Civ. App.) 166 S. W. 54.

The error in overruling exceptions to the petition in an action against a railroad
company for injuries to animals frightened by a train, for failure to specify the date of
the injury, or identify the train, held not prejudicial, where the company procured the
testimony of its engineers running trains on the date of the accident proved-by plaintiff.
Chicago, R. I. & G. Ry. Co. v. Clark (Civ. App.) 166 S. W. 129.

Error, if any; in overruling defendant's exception to a petition because ambiguous,
in that it first declared upon a written contract for lumber sold and delivered, and then
that it was delivered at defendant's special' instance and request, was harmless, in view
of undisputed evidence establishing the written contract declared on. Fink v. San

• Augustine Grocery Co. (Civ. App.) 167 s. W. 35.
Courts of Civil Appeals rule 62& (149 S .. W. x) having the effect of abolishing pre

sumption of injury from error, any error in overruling an exception to a general allega
tion of negligence, no .Infury therefrom being apparent, is not ground for reversal. Trin
ity & B. V. Ry, Co. v. Geary (Civ. App.) 169 s. W. 20i, judgment reversed (Sup.) 172 s.
W.545.

The facts alleged in the petition being specifically answered by defendant, any error

in overruling an exception to the petition as not complying with Rev. St. 1911, art. 1827,
as amended by Acts 33d Leg. c. 1"27, requiring a petition to plead by separate paragraphs,
consecutively numbered, each fact going to make up the cause of action and other al

legations, was harmless. Southwestern Telegraph & Telephone Co. v. Andrews (Civ.
App.) 169 S. W. 218.

Refusal to sustain a special exception to a portion of plaintiff's original petition seek
ing damages for particular expenses held harmless, where the verdict showed that none

of such items were included. Houston & T. C. Ry. Co. v. Meadors (Civ. App.) 169 S.
W.1106.

In action for wrongful attachment, assignment of error complaining of overrultng of
exception to allegations intended as a basis for exemplary damages held without merit,
where no exemplary damages were recovered. Brady-Neely Grocer Co. v. De Foe (Civ,
App.) 169 s. W. 1135.

In action for wrongful attachment, error, if any, in overruling exceptions to allega
tions that judgment; in the attachment action was rendered on a debt not due held cured
by instruction that the former judgment was res judicata of that issue. Id.

Where plaintiff sued for breach of contract, and. pleaded certain slanderous charges
to show .malice only, and the court did not submit the issue of slander to the· jury aaa

ground for recovery, the overruling of exceptions for misjoinder of causes of action was

not ground for reversal of a judgment for plaintifL. Oklahoma Fire Ins. Co. v. Ross (Civ,
App.) 170 s. W. 1062.

Any error in overruling exceptions to certain allegations of a petition held harmless.
Gulf, T. & W. Ry, Co. v. Dickey (Civ. App.) 171 S. W. 1097.

Overruling of exception to paragraph in defendant's answer, held harmless, where the
issue raised thereby was not submitted, and no assignment was presented to the admis
sion of any testimony thereon. Williams v. Phelps (Civ, App.) 171 s. W·. 1100.

Where no bill of exception was taken to an instruction that a contract was nonen

forceable, error could not be assigned to the overruling of exceptions to allegations of
the answer that the contract was invalid. Id.

The· failure to sustain an exception to a paragraph of the petition is not reversible
error, where the paragraph is not material to plaintiff's recovery. Morris v. Brown (Civ.
App.) 173 S. W. 265.

Error in overruling an exception to a supplemental petition which sought to allege
res judicata was harmless, where no evidence was admitted on that issue. First State
Bank of Blackwell v. Knox (Civ. App.) 173 s. W. 894.

Errdr in overruling a special exception to a petition for personal injury held harm
less, where defendant was not surprised by evidence, and did not complain of the dam
ages.: Stephenville, N. & S. T. Ry, Co. v. Wheat (Civ. App.) 173 s. W. 974.

Error in overruling exceptions to a portion of a petttton on which: no relief was

granted does not require a reversal of the judgment. Staacke v. Routledge (Civ. App.)
175 S. W.· 444.

.

Where appellant was
: in no way prejudiced by the misjoinder of parties, the over

ruling of his exception and plea setting up misjoinder was not prejudicial. Western Nat.
Bank of Ft. Worth v. Texas C'hristian Untverstty (Civ. App.) 176 S. W. 1194.

Where appellant was in no way prejudiced by the misjoinder of actions, the over
ruling of his exception and plea setting up misjoinder was not prejudicial. Id.

Where issues raised by allegations in a petition to which special exceptions were

overruled, were not submitted, and defendant's liability was predicated on other facts,
the ruling was immaterial. Missouri, K. & T. Ry. Co. of Texas v. Ryon -(Civ. App.) 177
S. W. 525.

.

In an action on note, error, if any, in overruling exception to answer, held harmless,
where the subsequent pleadings raised such issue and the case was tried thereon. First
State Bank of Amarillo v. Cooper (Civ. App.) 179 S. W. 295.

Defendant cannot complain of court's refusal to rule on a general demurrer, unless it
is well taken. City of Brownsville v. Tumlinson (Civ. App.) 179 s. W. 1107.

In an action for damage to a shipment of bananas, error in overruling a special ex

eeption to the petition which insufficiently described the property as to quantity was

harmless, where defendant admitted receiving four carloads and in a cross-action its
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freight charges at a rate per hundred were allowed. illinois Cent. R. Co. v. Freeman

(Civ. App.) 182 S. W. 369.
Error in sustaining special exceptions to the petition is harmless, if the general de

murrer was properly sustained. Kidd v. Prince (C1v. App.) ·182 s. W. 725.
Any error in sustaining demurrer for misjoinder was harmless, where case was tried

as though no demurrer had been sustained. Broussard v. Wilson (Civ. App.) 183 s. W.
814.

Overruling exceptions to a pleading of a certain item of damage was harmless, where
the item was not submitted to the jury. Halff Co. v. Waugh (Civ. App.) 183 s. W. 839.

Overruling special exception to petition in trespass to tty title for failure to set out
chain of title was not prejudicial, where parties agreed at trial upon common source of
title. Keppler v. Texas Lumber Mfg. Co. (Civ. App.) 184 S. W. 353.

In action on contract, error in overruling plaintiff's exception to a part of the de
fendant's answer was harmless, where the matter set up in a paragraph as a defense was

not submitted to the jury as' constituting a defense. Tyler Box & Lumber Mfg. Co. v.

City Nat. Bank of Paris (Civ. App.) 185 S. W. 352.
Overruling exceptions to allegations of the petition as irrelevant and immaterial, if

error, held harmless, for which, under Court of Civil Appeals rule 62a (149 S. W. x), re

versal is not to be granted. Thornton v. Goodman (Civ. App.) 185 S. W. 926.
Under rule 62a (149 S. W. x) , erroneous refusal of special exception complaining of

failure of petition to specify negligence complained of, in an action for the killing of a

cow, was harmless where verdict against railroad company was based on failure to keep
a lookout, and engineer was present and testified. Kansas City, M. & O. Ry, Co. of
Texas v. Oates (Civ. App.) 185 S. W. 1014.

Under rule 6-2a (149 S. W. x) nonprejudicial error in overruling a demurrer held not
ground for reversal. Blount, Price & Co. v. Payne (Civ. App.) 187 S. W. 990.

An order sustaining a demurrer to the answer which in effect strikes from the an

.swer allegations of the insured's breach of a provision of policy, requiring annual in
ventory and keeping record of the business, is prejudicial error where defendant's defense
or forfeiture was left without legal basis or pleading. Westchester Fire Ins. Co. v.

McMinn (Civ. App.) 188 s. W. 25.
.

Where plaintiff foreign corporation, was not entitled to recover on contract, because
it violated art. 7796, denouncing monopolies, erroneous sustaining of exception to plain
tiff's petition, directed to absence of allegation that it had procured permit to do busi
ness in state, was harmless. W. T. Rawleigh Medical Co. v. Mayberry (Civ. App.) 193
:S. W. 199.

In a suit by a private citizen under authority of art. 4674, to enjoin an incorporated
·club from maintaining a liquor nuisance, error in overruling a special exception to para
.graphs of complaint constituting an inquiry into defendants' charter rights and an effort
to prevent it from exercising a power not authorized by law held harmless. Rowan v .

. Stowe (Civ. App.) 193 S. W. 434.
Any error in sustaining exceptions to pleadings was harmless, where the case was

thereafter heard on the merits without reference to them. Paddleford v. Wilkinson (Civ.

. .App.) 194 s. W. 467.
In architect's action for services in preparing plans, defended on ground that plans

-dld not comply with bullding ordinances, error, in overrullng 'exceptions to allegations as

to the building ordinances held harmless, in view of rule 62a (149 S. W. x) . Vaky v.

Phelps (Civ. App.) 194 S. W. 60l.
Error, if any, in overruling exception to a supplemental petition for insufficiency of

.allegattons is harmless, where the amended petition on which the case was tried con

tained the same language and no exception was taken to it. Id.
If there was error in overruling plaintiff's special exceptions to plea of defendants

praying for recovery of one-half of money paid to plaintiff in an effort to reach compro
mise which was never consummated, such error was harmless in view of evidence which
.amply supported the claim. Farmers' & Merchants' Nat. Bank of Nocona v. H. C. Lon
-dcn & Sons (Civ. App.) 194 S� W. 635.

15. -- Amendments and supplemental pleadings.-Error, if any, in allowing plain
'tiff to file a supplemental petition after the parties had announced ready for trial and
the exceptions

_

to his pleadings had been overruled held not such a denial of defendant's
-rights as to be reasonably calculated to cause the rendition of an improper judgment,
within rule 62a for Courts of Civil Appeals (149 S. W. x) , and so not to be reversible
-error, Cotton v. Thompson (Civ. App.) 159 s. W. 455.

A judgment will not be reversed merely because the basis of a plaintiff's cause of
.action first appeared in the supplemental petition. J. 1. Case Threshing Mach. Co. v.
First Nat. Bank (Civ. App.) 160 S. W. 662.

Where, though the county court on an appeal from justice court denied a motion to
.strike out a cause of action not set up in the justice court, when made, the judgment
recited that it was sustained, thus indicating that the new cause of action was not

-

con

.sidered, the error was cured. McKneely v. Beatty (Civ. App.) 161 S. W. 18.
Any error on the ground that the first supplemental petition alleged a new cause of

.action was immaterial, where the judgment for plaintiff described the land as described
in the original petition with an immaterial variance. Howard's Unknown Heirs v. Sko-
1ant (Civ. App.) 162 S. W. 978.

.

Where defendant's original answer alleged that pJaintiff's agent had express author
'ity to make the contract in controversy, any error in permitting defendant at the trial
to amend so as to allege that the agent had implied authority, etc., and refusing plain
tiff a continuance, was not prejudicial, where the agent, on the stand admitted that he
-did have express authority. Houston Oil Co. of Texas v. Payne (Civ. App.) 164 S. W. 886.

A change in the district court on appeal ftom a justice's court of the cause of action
is harmless, where no issues brought about by the change were presented to the jury by
the court or the evidence. Adair v. Stallings (Civ. App.) 165 S. W� 140.

That plaintiff styled his amendment filed in the county court on appeal from the jus
tice court a "first supplemental petition," instead of an amendment, was immaterial.
American Nat. Ins. Co. v. Bird (Civ. App.) 174 s. W. 939.

_.

.

Error, if any, permitting plaintiff to file a supplemental' petition after the jury had
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been selected and the other pleadings read, was not reversible error, where it in no wise
influenced the jury in finding against appellant. St. Louis Southwestern Ry, Co. of Texas.
v. Shumate (Civ. App.) 178 S. W. 1050.

Refusal to, permit defendant to withdraw its announcement of ready, to file a supple
mental answer, held harmless, where the answer was actually an amendment, and the
court permitted the filing of a trial amendment. City of Brownsville v. Tumlinson (Civ.
App.) 179 s. W. 1107.

Plaintiff held not injured by refusal to permit amendment setting up estoppel and
offering to do equity, as it made such offer at the trial and Introduced all its evidence.
Houston Oil Co. of Texas v. Reese-Corriher Lumber Co. (Civ. App.) 181 S. W. 745.

Within Court of Civil Appeals rule 62a (149 S. W. X) a.ga.inst reversal for error in
trial, un'less probably causing improper judgment, overruling demurrer for want of alle
gation held harmless; the allegation being in supplemental petition. Merchants' & Bank
ers' Fire Underwriters v. Williams (Civ. App.) 181 S. W. 859.

Permitting filing of trial amendment after verdict held not prejudicial, where prayer
of the amendment was refused. Alamo Trust Co. v. Prudential Life Ins. Co. of Texas.
(Civ. App.) 183 S. W. 787.

Where an original cross-bill, with the trial amendments permitted to be filed, con

tained all material allegations in an offered amendment, an erroneous ruling of the trial:
court refusing to permit the amendment was harmless. Vaden v. Buck (Civ. App.) 184
S. W. 318.

It was harmless error fo overrule an exception to an amended petition because it did
not specifically designate the pleading amended by giving the date the same was filed.
Clark V.· State (Civ, App.) 189 s. W. 84�

16. -- Striking out or dismissing.-Where the judge who first tried the action dis
missed the complaint, failure of the third judge who entertained an amended oornplaint;
substantially the same, to set aside the dismissal was not reversible error, for the ren

dering of a judgment in favor of the plaintiff was in effect a setting aside of such order;
the same being true of an interlocutory order entered by a second judge which requiredi
the addition of other parties defendant. Webb v. Reynolds (Civ. App.) 160 s. W. 152.

17. Interlocutory proceedings.-Refusal of continuance asked for by associate counsel!
because they were .not "fully informed," and, the leading counsel were otherwise en

gaged, cannot be complained of, the pleading and record indicating not only a well
prepared case, but a thorough understanding of the issues by counsel. Banner v. Thom
as (Civ. App.) 159 S. W. 102.

In an action on an insurance policy, defendant was not prejudiced by the action of"
the court in refusing it a continuance to procure the testimony of a witness to prove a

fact which insured admitted at the trial. Camden li'ir.e Ins. Ass'n of Camden, N. 'J., v.

Puett (Civ. App.) 164 S. W. 418.
Denial of continuance for absence of witness held not prejudicial to plaintiff, where

the affidavit of the absent witness produced on a motion for a new trial showed that his
testimony would not have been of material benefit to plaintiff. Smith v. Huff (Civ. App.)
1.64 s. W. 429 .

.

If the· court abused its discretion in refusing a nonstatutory application for a contin-·
uance, it was not ground for reversal, where the application was based on the absence
of a witness, who testified fully on a former trial, which testimony was admitted by
agreement, .and. was to the same effect that the application stated he would testify. Kan
sas City Southern Ry, Co. v. Carter (Civ. App.) 166 S. W. 115.

In suit on a note, where the judgment, under the circumstances, was binding on a

bank not a party, error of the court in declining to continue the' case to make the bank
a party was immaterial. Finley v. Wakefield (Civ. App.) 184 S. W. 755.

,

Plaintiff in garnishment proceedings cannot complain of errors in rulings affecting.
mechanic's liens, where the claim of the debtor's assignee exceeded the amount due from
the garnishee. Foos Gas Engine Co. v. Fairview Land & Cattle Co. (Civ. App.) 185 S ..

W.382.
Defendant cannot complain of refusai of continuance to take the deposition of an

.

absent physician, where with the consent of plaintiff such physician's written certificate
was used before the jury. Missouri, K. & T. Ry, Go. of Texas v. Cornelius (Civ. App.)
188 S. W. 34.

Refusal to consider motion to quash attachment was harmless, where motion was

without merit. Stringfellow v. Patterson (Civ. App.) 192 s. W. 555.
Failure to grant defendant continuance where amendment at trial raises' new issue is.

without prejudice where court's charge does not authorize a finding on such Issue. Texas
& P. Ry, Co. v. Hughes (Civ. App . .) 192 s. W. 1091.

,

Action of trial court in overruling motion for continuance to procure cumulative tes-·
timony of absent witness does not present such error as should cause reversal of judg
ment entered against defendant who asked continuance. Texas & N. 0.' R. Co. v. Cum-
mins (Civ. App.) 193 S. W. 161.

:18. Selection and impaneling of jurors.-Where the bill of exceptions did not show'
that one of several connecting carrier defendants exhausted its peremptory challenges,
or that any juror was accepted objectionable to such carrier, it was not prejudiced by
the court's refusal to allow each defendant six peremptory challenges. Missouri Pac. Ry ..

Co. v. Cheek (Civ. App.) 159 S. W. 427.
Where the. overruling of a challenge for cause to a juror is assigned as .error, and it.

appears that the juror was removed on peremptory challenge, but it does not appear
that the party'complaining used his other five challenges, or was' compelled to accept.
an objectionable juror, no prejudice is shown to have resulted from the ruling. Yellow'
Pine Paper Mill Co. v. Lyons (Civ. App.) 159 s. W. 909.

Where the attorney for an injured servant, on the voir dire examination of a juror
connected with an indemnity insurance policy, after ascertaining that the master had no-:

policy with the juror's company, asked further questions, endeavoring ·to insinuate that
the master was protected by such a policy, his conduct was prejudicial, and warrants.
reversal. Houston Car Wheel &, Machine Co. v. Smith (Civ. App.) 160 S. W. 435.

The allowance of improper questions upon the, yo�r dire examination of jurors is not,.
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under rule 32a (149 S. W. x), reversible error, where it did not appear that defendant was

prejudiced. Cooper & Jones v. Hall (Civ. App.) 168 S. W. 465.
.

The refusal to allow a peremptory challenge to the jury, if error, was harmless, where
the court took the case from the jury and instructed a verdict. Brown v. City of Ama
rillo (Civ. App.) 180 S. W. 654.

Overruling of challenge compelling plaintiff to exhaust peremptory challenges held
not prejudicial where it did not appear that he was required to accept an objectionable
juror. Lockney State Bank v. Bolin (Civ. App.) 184 S. W. 553. .

In an action for personal injuries, error of plaintiff's counsel in asking two jurors,
who did not serve on jury, if they represented an insurance company, was harmless,
where bill of exceptions fails to show that question was asked in the presence and hearing
of persons who afterwards served on jury. Carter-Mullaly Transfer Co. v. Bustos (Civ.
App.) :1.87 S. W. 396.

Bills of exception charging error in overruling challenges to jurors qualified by show
ing that the challenged jurors did not sit in the case, and that appellant did not object
to any other jurors nor ask further challenge, do not show prejudicial error. Kansas

City, M. & O. Ry, Co. of Texas v. Weaver (Civ. App.) 191 S. W. 591.
Though it was not proper to allow each party six challenges, there was no ground for

complaint where each exercised but three chr-tlenges. City of San Antonio v. Reed (Civ.
App.) 192 S. W. 549.

Where assignments of error complain of action of court in not excluding jurors, there
by compelling appellant to challenge them, appellant must show that he exhausted his

challenges, or was in some way injured by being compelled to exhaust his peremptory
·challenges. Colgrove v. Falfurrias State Bank (Civ. App.) 192 S. W. 580.

19. Conduct of trial or hearing in general.-Remarks of trial judge in ruling held
'not reversible error. Rhea v. Cook (Civ. App.) 174 S. W. 892; Taylor v. Butler, 168 S.
W. 1004; Coker v. Cooper's Estate (Civ. App.) 176 S. W. 145.

Error cannot be predicated on the refusal to permit counsel for interveners to open
and close where there was no injury therefrom. Cooper v. Marek (Civ. App.) 166 S. W.
58; Abernathy Rigby Co. v. McDougle, Cameron & Webster Co. (Civ. App.) 187 S. W.
503. .

In an action for injuries in a crossing accident, defendant held not prejudiced by
the act of the officer in permitting the jury to visit the crossing. St. Louis South
western Ry. Co. of Texas v. Waits (Civ. App.) 164 S. W. 870.

A remark of the trial judge in reference to a matter which was not submitted to
the jury was not prejudicial, and did not justify a reversal under Courts of Civil Ap
peals rule 62a. Lammers v. Wolfer1lz (Civ. App.) 164 S'. W. 1102.

Where a verdict for plaintiff raised a presumption that the rights of the parties were

fixed by a verbal contract of shipment and not a written contract, limiting the carrier's
liability, a statement by the trial court, that some of the provisions of. the written con

tract were without consideration, while improper, is harmless. St. Louis, S. F. & T. Ry.
Co. v. Gilliam & Jackson (Civ. App.) 166 S. W. 706.

Harm to plaintiff from holding of night session of court when his leading counsel was

absent through illness held not apparent. Kirkland v. Rutherford (Civ. App.) 171 S.
W. 1031.

Where rescission of a contract is sought for insanity alone, statement by the court
that it was alleged the party "was by reason of impaired health and weakness of mind
wholly incapacitated" was prejudicial error. Smith v. Guerre (Civ. App.) 175 S. VV. 1093.

Under rule 31 for district and county courts (142 S. W. xx), including the provision
of art. 1953, held, on the pleadings in an action on a note, that the granting' to defendants
of the right to open and close was reversible error. First State Bank of Amarillo v.

Cooper (Civ, App.) 179 S. W. 295.
In view of the record and the failure of appellant to show that the award of damages

was excessive, held that a remark by the court urging the jury to agree upon that issue
was not reversible error. Western Union Telegraph Co. v. Oakley (Civ. App.) 181 S. W.
50:7.

In an action for damages for flooding lands, where the verdict was large, and the
court made improper remarks before. the jury, the error cannot be disregarded on the
ground that it affected only the question of excessiveness of the verdict. City of Ft.
Worth v. Burton (Civ. App.) 193 S. W. 228.

Where the court's statement in the presence of the jury could not have influenced
the jury on issues submitted, there was no reversible error. First Nat. Bank v. Mangum
(Civ. App.) 194 H. W. 647.

20. Rulings as to evidence in general.·-Error in requiring defendants to prove the ex

ecution of a receipt offered in evidence by them held harmless, where its execution was

readily proved, the genuineness of the signature was admitted, and the court charged
that it was prima facie evidence of a payment. Richards v. Osborne (Civ. App.) 164 S.
W.39-2.

Defendant may not complain of the insufficiency of evidence of grounds of negligence,
alleged in the petition, other than those which were submitted· to the jury. Southern
Pac. Co. v. Walker (Civ. App.) 171 S. W. 264.

An assignment of error attacking the sufficiency of the evidence with respect to is
sues not submitted to the jury will be overruled. Bankers' Trust Co. v. Franks (Civ.
App.) 178 S. W. 602.

Errors in receipt and rejection of evidence in a personal injury action held not
reversible, under rule 62a (149 S. W. x) for the Court of Civil Appeals, not being pre.ludt
cial in view of other evidence. Missouri, O. & G. Ry, Co. of Texas v. Webb (Civ. App.)
178 S. W. 728.

21. Rulings on questions to witnesses.-Permitting defendant to ask a hypothetical
question; as to the cause of the condition in which witness found deceased, cannot be
complained of, where his answer was not responsive and the facts he stated could not
prejudice plaintiffs.. Weisner v. J"1issouri, K. & T. Ry. Co. of Texas (Civ. App.) 164 S.
W.405. .

Error in allowing a witness to be improperly cross-examined as to his character held
not harmless. Houston Chronicle Pub. Co. v. Tiernan '(Civ, App.) 171· S� W. 542.
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Where the-witness had already testified to a fact assumed in question, the assump
tion is harmless error. Galveston. H. & S. A. Ry, Co. v. Vogt (Civ. App.) 181 S. W. 841.

In an action for commission for effecting, a sale of land, where the evidence as to
plaintiff's right to commission was conflicting, the impropriety of allowing leading ques
tions to plaintiff as to defendant's promise cannot be held harmless under rule 62a (149
S. W. x) and the judgment affirmed. .Britain v. Rice (Civ. App.) 183 S. W. 84.

Cross-examination of witness based on contradictory 'testimony of another witness,
while not approved, because presenting the testimony of the impeaching witness to
the jury twice, once by deposition, and once orally, held not so prejudicial as to warrant a

reversal. Briggs-Weaver Machinery Co. v. Pratt (Civ. App.) 184 S. W. 732.
In an action against a carrier for damages to cattle by delay, failure by the plaintiff

to answer questtons as to other shipments made by him was not prejudicial error. Gulf,
C. & S. F. Ry, Co. v. Rodriquez (Civ. App.) 185 s. W. 311.

The admission of testimony on, cross-examination which tended to contradict infer
ences to be drawn from the testimony of the same witness on direct examination was
not prejudictal error. Id.

In an action for personal injuries, where plaintiff unintentionally obtained information
on cross-examination of defendant's witnesses that defendant was insured, error held not
reversible. Car'ter-Mulla.ly Transfer Co. v. Bustos (Civ. App.) 187 S. W. 396.

In action for pensona.l injuries, error in permitting physician, witness for plaintiff, to
testify that he had testified. for certain railroads in similar cases, was not reversible.
"where defendant had asked witness if pla.intiff was going to pay him, and other physi
cians t.est.ifled to plaintiff's injuries. Kansas City, M. & O. Ry, Co. of Texas v. Durrett
(Civ. App.) 187 S. W. 427.

In personal injury action, the exclusion of testimony of doctors on former trial as

impeaching evidence held not prejudicial. Missouri, K. & T. Ry. Co. v. Gilcrease (Civ.
'App.) 187 S. W. 714.

'

In action by pedestrian for injuries when struck by railway cars, it was prejudicial to
permit plaintiff's brother, who was not a physician, to testify that after the accident
'plaintiff recovered and was in perfect health. Gulf, C. & S. F. Ry. Co. v. Sullivan (Civ,
'App,,) 190 s. W. 739.

In action against railroads for delay in shipment of live stock, impropriety in ques
tion to plaintiffs calling for expression of opinion, held harmless in view of answer. St.
'Louis Southwestern Ry, Co. of Texas v. Miller & White (Civ. App.) 190 S. W. 819.

22. Admission of evidence-Prejudicial effect in general.-Kansas City, l\�. O. Ry,
Co. of T'exas v. State (Civ. App.) 155 s. W. 561, judgment modified 106 Tex. 249, 163 S.
W. 582; Kelly v. Dallas Consol. Electric St. Ry. Co. (Civ. App.) 158 S. W. 221; Ilseng
v. Carter (Civ, App.) 158 So. W. 1163; Scott v. Townsend (Civ. App.) 159, S. W. 3421,
judgment reversed 106 Tex. 322, 166 S. W. 1138; Sargent v. Barnes (Civ. App.) 159 S. W.
366; Fred A. Jones Co. v. Drake (Civ. App.) 159 s. W. 441; Baker v. McDonald (C'iv.
App.) 159 S. W. 450; Newman v. Tarwater (Civ. App.) 159 s. W. 495; Porter v. Memphis
Land & Commission Co. (Civ., App.) 159 S. W. 497; Canadian Long Distance Telephone
Co. v: Seiber (Civ. App.) 159 S. W. 897; Yellow Pine Paper Mill Co. v. Lyons (Civ. App.)
159 s. W. 909; Pecos & N. T. Ry, Co. v. Coffman (C'iv. App.) 160< R W. 145; Cooper Cot
ton 011 Go. v. Cooper Gin Co. (Civ. App.) 160 s. W. 401; Sullivan v. F'arrt (Civ. App.) 160
s. W. 612; T. B. Allen & Co. v. Shook (Civ. App.) 160 S'. W. 1091; St. Louis, B. & M.
Ry. Co. v. Barnes (Civ. App.) 162 S. W: 373; Missouri, K. & T. RY. Co. of Texas v. Burk
(Civ. App.) 162 S'. W. 457; McCarthy v. Blackwell (Civ. App.) 162 S. W. 1163; Ft.
Worth & R. G. Ry. Go. v. Keith (Civ. App.) 163 S. W. 142; Maddox v. Clark (Civ. App.)
163 S. W. 309'; Higby v. Kirksey (Civ. App.) 163 s. W. 315; Higby v. Kirksey (Civ. App.)
1'63 s. W. 315; San Antonio, U. & G. R. Co. v. Bobo (Civ. App.) 163 S. W. 377; Patrick
v. Barnes (Civ. App.) 163 S. W. 408; St. Louis, B. & M. Ry, Co. v. Fielder (Civ. App.)
163 s. W. 606; Kennedy v. Winfrey (Civ. App.) 163 S. W. lOU; Houston Oil Co. of Tex
as v. Payne (Civ, App.) 164 S. W. 886; Hughes v. Four States Life Ins. Co. (Civ. App.)
164 S. W. 898; Ferguson v. Fain (Civ, App.) 164 S. W. 1040; Ferguson v. Fain (Civ.
App.) 164 S. W. 1040; Gulf, C. & S. F: Ry, Co. v, Stewart (Civ, App.) 164 S. W. 1059;
St. Louis Southwestern Ry. Co. v. Duncan (Civ. App.) 164 S. W. 1(}87; Texas Power
& Light Co. v. Bird (Civ. App.) 165 S., W. 8; Zavala Land & Water Go. v. Tolbert
(Civ. App.) 165 S. W. 28; Texas & N. O. R. Co. v, Francis (Civ. App.) 165 S. W. 40;
Wells Fargo & Co. v. Benjamin (Civ. App.) 165 s. W. 120; Castleberry v. Bussey (Civ,
App.) 166 S. W. 14; Spires v. McElroy (Ctv. App.) 166 S. W. 457; Henson v. Baxter
(Civ. App.) 166 S. W. 460:; McKenzie v. Imperial lIT. Co. (Civ. App.) 166 s. ,W. 495;
Barnard & Moran v. Williams (Civ. App.) 166 S. W. 910; Loftus v . Sturgis (Clv, App.)
167 S. W. 14; Reserve Loan Life Ins. Co. v. Benson (Civ. App.) 167 S. W. 266; Whited
v. Johnson (Civ. App.) 167 S. W. 812; ,Supreme Lodge K. P. v. Mims (Civ. App.) 167 S.
W. 835; Allen v. Bland (Civ. App.) 168 S" W. 35; Continental Oil & Cotton Co. v. Wrist
en & Johnson (Civ. App.) 168 S. W. 395; Funk v. House (Civ. App.) 168 S. W. 481:
Sanford v. John Finnigan Co. (Civ. App.) 169 S. W. 624; Pecos & N. T. Ry. Co. v. Mor
rison (Civ, App.) 169 S. W. 1098; Missouri, K. & T. Ry. Co. of Texas v. Interstate Chem
ical Co. (Civ. App.) .169, S. W. 1120; Memphis Cotton Oil Co. v. T'olbert (C'iv. App.) 171 S.
W. 309; Missouri, K. & T. Ry. Co. of Texas v. Churchill (Civ. App.) 171 S. W. 517; Lou
isiana & Texas Lumber Co. v. Southern Pine Lumber Co. (Civ. App.) 171 S. W. 537; St.
Louis Southwestern Ry, Co. of Texas v. Anderson (Civ. App.) 171 S. W. 806; Gulf, T. &
W. Ry. Co. v. Dickey (Civ. App.) 171 S. W. 1097; Wichita Falls & W. Ry. Co" of Texas
v. Asher (Civ. App.) 171 S. W. 1114; Browder v. Memphis Independent School Dist. (Civ.
App.) 172 S. W. 152, judgment affirmed (Sup.) 180 S; W. 1077; State Mut. Fire Ins. Co. of
Texas v. Cathey (Civ. App.) 172 S. W. 187; Jefferson Cotton Oil & Fertilizer Co. v. Prid
gen & Congleton (Civ. App.) 172 S. W. 739; Missouri, K. & T. Ry, Co. of Texas v. Empire
Express Co. (Civ, App.) 173 S. W. 222; Walsh v. Methodist Episcopal Church South, of
Paducah (Civ. App.) 173 S. W. 241; Ft. Worth & D. C. Ry. Co. v. Firestone (Civ. App.)
173 s. W. 919; Orient Land Co. v. Reeder (Civ. App.) 173 S. W. 939; Ft. Worth & R. G.
Ry. Co. v. Hales (Civ. App.) 173 s. W. 991; Fuller v. E1 Paso Live Stock Commission Co.
(Civ. App.) 174 S. W. 930; Rogers v. Ezell (Civ. App.) '174 S. W. 1011; Hanover Fire Ins.
Co. of New York v. Huff (Civ. App.) 175 S. W. 465; Gulf, C. & S. F. Ry. Co. v. Graham
(Civ. AI;>p.) 17'6 s. W. 47,,2; "International & G. N. Ry. Co. v. Jones (Civ. App.) 175 S; W.
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488' International & G. N. Ry. Co. v: Davis (Civ. App.) 175 S. W. 509; Texas & P.

RY.' Co. v. Eddleman (Civ. App.) 175 S. W. 775; Weatherford, M. W. & N. W. Ry. Co.
v. Thomas (Civ. App.) 175 S. W. 822; Cline v. Booty (Civ. App.) 175 S. W. 1081; Rumely
Products Co. v. Moss (Civ. App.) 175 s. W. 1084; Houston B. & T. Ry. Co. v. Lewis (Civ.
App.) 176 8'. W. 68; Texas Mfg. Co. v . Fitzgerald (Civ. App.) 176 S. W. 891; Harris v.

Shear (Civ. App.) 177 S. W. 136; Phtlltp-Carey Co. v. Manes (Civ. App.) 177 S. W. 158;
San Antonio & A. P. Ry, Co. v. Stuart (Civ. App.) 178 S. W. 17; Gibson v. Dickson (Civ.
App.) 178 S. W. 44; Gulf, C. & S. F. Ry. Co. v. Bogy (Civ. App.) 178 s. W. 577; Missouri,
O. & G. Ry. Co. of Texas v. Webb (Civ. App.) 178 s. W. 728; Waterhouse v. Gallup
(Civ. App.) 178 S. W. 773; Ft. Worth & D. C. Ry. Go. v. Alcorn (Civ. App.) 178 8'.
W. 833; International & G. N. Ry. Co. v. Penney (Civ. App.) 178 S. W. 970; Pulk_ra
beck v. Griffith & Griffith (Civ. App.) 179 S. W. 282; Missouri, K. & T. Ry, Co. of Texas
v. Dale Bros. Land & Cattle Co. (Civ. App.) 179 S. ·W. 935; Ft. Worth & D. C. Ry.
Co. v. Decatur Cotton Seed Oil Co. (Civ, App.) 179 S. W. 1104; Bolt v. State Savings
Bank of Manchester, Iowa (Civ. App.) 179 S. W. 1119; De Garcia v. Cherokee Life Ins.
Co. of Rome, Ga. (Civ. App.) 180' S. W. '153; Moose v. Missouri, K. & T. Ry, Co. of
Texas (Civ. App.) 179 S. W. 75, writ of error granted (Sup.) 180 s. W. 225; City of Ell
Paso v. Wiley (Civ. App.) 180 S. W. 661; Denman v. James (Civ. App.) 180> S. W. 1157;
McCormack v. Crawford (Civ. App.) 181 S. W. 485; Galveston, H. & S. A. Rv, Co. v. Brune

(Ctv, App.) 181 S. W. 547; Southern Kansas Ry. Co. of Texas v. Hughey (Civ. App.) 182
s. W. 361; Illinois Cent. R. Go. v. Freeman (Civ. App.) 182 S. W. 369; West Texas
Supply Co. v. Dunivan (Civ. App.) 182 S. W. 425; Bcruggs v. Gage (Civ. App.) 182 s. W.
696; San Antonio & A. P. Ry. Go. v. Shankle & Lane (Civ. App.) 183 s. W. 115; Inter
national & G. N. Ry, Co. v. Landa & Storey (Clv, App.) 183 S. W. 384; Texas & P.
Ry, Co. v. Sherer (Civ. App.) 183 S. W. 40'4; Texas & P. Ry. Co. v. McMillen (Civ. App.)
183 S. W. 773; Halff Co. v. Waugh (Clv. App.) 183 S. W. 839; Kerbow v. Wooldridge
(Civ. App.) 184 S. W. 746; Cherbonnier v. Shirley (Civ. App.) 185 S. W. 641; Common
wealth Bonding & Casualty Ins. Co. v. Bryant (Civ. App.) 185 S. W. 979; -Matthews v.

Kirkland (Civ. App.) 186 S. W. 423; Weller v. Missouri, K. & T. Ry. Go. (Civ. App.) 187
S. W .. 374; Connally v. Same (Civ. App.) 187 S. W. 376; Brady v. Richey & Casey (Civ.
App.) 187 S. W. 508; Townsend v. Pilgrim (Civ. App.) 187 S. W. 1021; Northern Texas
Traction Co. v. Nicholson (Civ. App.) 188 s. W. 1028; Burrell Engineering & Construc
tion Co. v. Grisier (Civ. App.) 189 S. W. 102; San Antonio & A. P. Ry, Co. v. Moerbe
(Civ. App.) 189, S. W. 128; St. Louis Southwestern Ry. Co. of Texas v. Kimmey (Civ.
App.) 189 s. W. 550; Gerlach Mercantile Co. v. Hughes-Bozarth-Anderson Co. (Civ. App.)
189 s. W. 784; Nelson v. Butler (Civ. App.) 190' s. W. 811; Panhandle & S: F. Ry. Co. v.

Vaughn (Civ. App.) 191 s. W. 142; Houston, E. & W. T. Ry. Co. v. Brackin (Civ. App.)
191 s. W. 804; City of San Antonio v. Reed (Clv, App.) 192 S. W. 549; First Texas
State Ins. Co. v. Burwick (Civ. App.) 193 s. W. 165; Dunn v. Land (Civ. App.) 193 S. W.
698; Chapman v. Levy & Levy (Civ. App.) 193 s. W. 1101.

23. -- Facts otherwise establlshed.-Banner v. Thomas (Clv, App.) 159 S. W. 102;
Cage v. King (Civ. App.) 159 s. W. 174; Pecos & N. '1'. Ry, Co. v. Coffman (Civ. App.)
160 S. W. 145; Sullivan v. Fant (Civ. App.) 16o. s. W. 612; Trinity & B. V. Ry, Co. v.

Voss (Civ. App.) 160 S. W. 663; Sweetwater Cotton Oil Co. v. Birge-Forbes & Co. (Civ.
App.) 160 S. W. 1125; Ei.x parie Sams (C'iv. App.) 161 s. W. 388; Ft. Worth Belt Ry.
Co. v. Cabell (Civ. App.) 161 s. W. 1083; Atchison, T. & S. F. Ry. Co. v. Bryant (Civ.
App.) 162 S. W. 400; Lawson v. Hamilton Compress Co. (Civ. App.) 162 s. W. 1023;
St. Louis & S. F. R. Co. v. Rich (Civ. App.) 162 S. W. 1194; Higby v. Kirksey (Civ.
App.) 163 S. W. 315; Chicago, R. I. & G. Ry. Co. v. Swaggerty (Civ. App.) 163 s.
W. 317; .Randolph v. Lewis (Civ. App.) 163 s. W. 647; Clark v. Hendricks (Civ. App.)
164 S. W. 57; Missouri, K. & T. Ry. Co. of Texas v. Cadenhead (Civ. App.) 16{ S. W.
395; .Weisner v. Missouri, K. & T. Ry, Co. of Texas (Civ. App.) 164 s. W. 405; Missouri,
K. & T. Ry. Co. of Texas v. Patterson (Civ. App.) 164 S. ·W. 442; First Nat. Bank v:
Chapman (Civ. App.) 164 S. W. 900; Texas, G. & N. Ry. Co. v. Berlin (Civ. App.) 165
S. W. 62; Southern Pac. Co. v. Vaughn (Civ. App.) 165 s. W. 885; Watson v. Rice
(Civ. App.) 166 s. W. 106; Amarillo Nat. Life Ins. Co. v. Brown (Civ. App.) 166 s. W.
658� Sockwell v. Sockwell (Civ. App.) 166 S. W. 1188; Corrigan, Lee & Halpin v. Heub
ler (Civ. App.) 167 S. W. 159; Ft. Worth & D. C. Ry, Co. v. Stalcup (Civ. App.) 167
S. W. 279; Alexander V. Garcia (Civ. App.) 168 S. W. 376; International Travelers' Ass'n
v. Branum (Civ. App.) 169 So. W. 389; Norton v. Lea (Civ. App.) 170 S. W. 267; J. H.
W. Steele Co. v. Dover (Civ. App.) 170 S. W.. 809; Denton v. English (Civ. App.) 171
S. W. 248; Molloy v. Brower (Civ. App.) 171 s. W. 1079; Gulf, T. & W. Ry. Co. v.
Dickey (Civ. App.) 171 S" W. 1097; Williams v. Phelps (Civ. App.) 171 S. W. 1100;
Galveston, H. & S. A. Ry. Co. v. Kellogg (Civ. App.) 172 S. W. 180; Floegge v. Meyer
(Civ. App.) 172 S. W. 194; Ratliff v. Wakefield Iron & Coal Land Improvement Co.
(Civ, App.) 172 s. W. 198; Missouri, K. & T. Ry, Co. of Texas v. Empire Express Co.
(Civ, App.) 173 S. W. 222; Houston, E. & W.' T. Ry. Co. v. Cavanaugh (Civ. App.) 173
S. W. 619; Texas & P. Ry, Co. v. Graham & Price (Civ. App.) 174 s. W. 297; Holman
v. Houston Oil Co. (Civ. App.) 174 s. W. 886; Western Union Telegraph Co. v. Gorman
& Wilson (Civ. App.) 174 s. W. 925; American Nat. Ins. Co. v. Bird (Civ. App.) 174 s.
W. 939; Hanover Fire Ins. Co. of New York v. Huff (Civ. App.) 175 S. W. 465; Houston
& T. C. R. Co. v. Lindsey (Civ. App.) 175 s. W. 708; Biggerstaff v. McGill (Civ. App.)
175. S. W. 711; Kell v. Ross (Civ. App.) 175 s. W. 752;

.

Dunn v. Epperson (Civ. App.)
175 S. W. 837; Rowan v. Hodges (Civ. App.) 175 S. W. 847; Rurpely Products Co. v.
Moss (Civ. App.) 175 s. W. 1084; Houston B. & T. Ry. Co. v. Lewis (Civ. App.) 176
s. W. 68; Houston Packing Co. v. Dunn (Civ. App.) 176 S. W. 634; Chicago, R. I. &
G. Ry. Co. v. Core' (Civ. App.) 176 s. W. 778; McCollom v. Dollar (Civ. App.) 176 S.
W. 876; J. W. Carter Music Co. v. IDvans (Civ. App.) 177 S. W. 1014; Slaughter v. Cris
man & Nesbit (Civ. App.) 178 S. W. 1; Texas Cent. R. Co. v. Claybrook (Clv. App.)178 S. vy. 580; Pecos & N. '1'. Ry. Co. v. Winkler (Civ. App.) 179 s. W. 691; Hall v.
Ray (Civ; App.) 179 s. W. 1135; McCormack v. Crawford �Civ. App.) 181 S. W. 485;

C(Cr?ID v. Thomason (C1v. App.) 181 S. W. 803; J. I. Case Threshing Mach. Co. v. Webb
IV. App.) 181 S. W. 853; Chicago, R. 1. & G. Ry. Co. v. Cosio (Civ. App.) 182 S.

W;. 83; Wilson v. Avecy Co. of Texas (Civ. App.) 182 S. W. 884; Mansell v. Western
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Union Telegraph Co. (Civ. App.) 182 S� W. 1178; Texas & P.· Ry. Co. v. Sherer (Civ.
App.) 183 S. W. 4004; E. Alkemeyer Co. v. McCardell (Civ. App.) 183 S. W. 416; WOl
nitzek v. Lewls (Clv. App.) 183 S. W. 819; Zavala Land & Water Co. v. Tolbert (Civ,
App.) 184 S. W. 523; Houston Oil Co. of Texas v. Jones (C'iv. App.) 184 S. W. 611; Ft.
Worth & D. C. Ry, Co. v. Hapgood (Civ. App.) 184 S. W. 1075; Gulf, C. & S. F. Ry. Co.
v. Rodriquez (Giv. App.) 185 S. W. 311; Kolp v. S. F. Sca.t'te rgood & Co. (Civ. App.)
185 S. W. 329; American Nat. Ins. Co. v. Van Dusen (Civ. App.) 185 S. W. 634; Kansas

<City, M. & O. Ry. Co. of Texas v .: Corn (Civ. App.) 186 S. W. 807; Commonwealth Bond

ing & Casualty Ins. Co. v. Beavers (Civ. App.) 186 S. W. 859; Same v. Brannin (Civ.
App.) 186 S. W. 862; Southern Traction Co. v. Frazier (Civ. App.) 186 S. W. 864;
Black v. Wilson (Civ." App.) 187 s. W. 493; Peil v. Warren (Civ. App.) 187 s. W. 1052;
Boerger v. Vandegrift (Civ. App.) 188 S. W. 948; Ehlinger v. Speckels (Giv. App.) 189
S. W. 348; T. W. Marse & Co. -.t. Flockinger (Civ. App.) 189 S. W. 1017; Wilson v. J.
W. Crowdus Drug Co. (Civ. App.) 190 s. W. 194; Carr v. Wright (C'iv. App.) 190 S.
W. 254; De Shazo v. Eubank (Civ. App.) 191 s. W. 36�; Houston, E...& W. T. Ry, Co.
v. Brackin (Civ. App.) 191 S. W. 804; Andrews v. Wilding (Civ. App.) 193 S. W. 192;
Texas City Transp. Go: v. Winters (Clv. App.) 193 S. W. 366; Galveston, H. & S. A:
Ry. Co. v. Packard (Civ. App.) 193 S. W. 397; Dunn v. Land (Civ. App.) 193 S. W. 698;
Missouri, K. & T. Ry. Co. of Texas v. Johnson (Clv. App.) 193 S. W. 728; Alling v.

Vander Stucken (Civ. App.) 194 s. W. 443; Slayder v. Palmo (Civ. App.) 194 s. W. 1103.

24. -- Defect supplied or objection removed subsequently.-Neblett v. Barron (Civ..

.App.) 160 S. W. 1167; Kansas City Southern Ry. Co. v. Carter (Civ. App.) 166 S. W. 115;
Hart-Parr Co. v. Alvin-Japanese Nursery 'Co, (Civ. App.) 179 S. W. 697; Pierce Fordyce
Oil Ass'n v. Woods (Civ. App.) 180 S. W. 1181; E. Alkemeyer Co. v. McCardell (Civ. App.)
183 s. W. 416; Pecos & N. T. Ry. Co. v. McMeans (Civ. App.) 188 s. W. 692; La Grone v.

Chicago, R. I. & G. Ry. Co. (Civ. App.) 189 S. W. 99; Earhart v. Agnew (Civ. App.) 190
S. W. 1140; De Bruin v. Santo Domingo Land & Irrigation Co. (Civ. App.) 194 S. W. 654.

25. -- Error cured by withdrawal, striking out, or instructions to jury.-Scott v.
Townsend (Civ. App.) 159 S. W. 342, judgment reversed 106 Tex. 322, 166 S. W. 1138; T.
B. Allen & Co. v. Shook (Civ. App.) 160 S. W. 1091; Martin v. Reid (Civ, App.) 160 S. W.
1094; Kirby Lumber Co. v. Stewart (Civ. App.) 161 S. W. 372; Western Union Telegraph
Co. v. Hill (Civ, App.) 162 S. W. 382; International & G. N. Ry. Co. v. Sharpe (Civ. Ap,1).)
167 S. W. 814; Missouri, K. & T. Ry, Co. of Texas v. Graham (Civ. App.) 168 S. W.I ·55;
'Texas & P. Ry, Co.'v. Hardin (Civ. App.) 168 S. W. 1017; Memphis 'Cotton Oil Co. v. Tol
bert (Civ. App.) 171 S. W. 309; Glens Falls Ins. Co. of Glens Falls, N. Y., v. Melott (Civ.
App.) 174 S. W. 700; Houston & T. C. R. ;Co. v. Lindsey (Civ. App.) 175 S. W. 708; Texas
.& P. Ry, Co. v. Rasmussen (Civ. App.) 181 ·S. W. 212; Western Union Telegraph Co. v.

Oakley (Civ. App.) 181 S; W. 507; Cosgrove v. Smith (Civ. App.) 183 S. W. 109; McLean
v. Breen (9iv. App.) 183 S. W. 394; E. Alkemeyer Co. v. MdCardell (Civ. App.) 183 S. W.
416; Texas & P. Ry. Co. v. McMillen (Civ. App.) 183 S. W. 773; Thatcher v. Matthews
{Giv. App.) 183 S. W. 810; Grand Prairie Gravel Co. v. Joe B. Wills Co. (Civ, App.) 188
S. W. 680; Houston Electric Co. v. Pearce (Civ. App.) 192 S. W. ·558; Bright v. Briscoe
(Civ, App.) 193 S. W. 156; Philadelphia Underwriters' Agency of Fire Ass'n of Philadel
phia v. Cheeves (Civ. App.) 193 S. W. 1091.

26. -- On trial without a jury.-Swan v. Price (ClV. App.) 162 S. W. 994; Halff Co.
v. Jones (Civ. App.) 169 S. W.. 906; United States Fidelity & Guaranty Co. v. Hall (Civ.
App.) 173 S. W. 892; 'Cline v. Booty (Civ. App.) 175 S. W. 1081; Gulf, C. & S. F. Ry. Co.
v. Bogy (Civ. App.) 178 S. W. 577; Lawson v. Port Arthur Canal & Dock Co. (Civ. App.)
185 S. W. 600; American Nat. Ins. Co. v. Thompsop. (Civ. App.) 186 S. W. 254; Keeling
v, Poindexter (Civ. App.) 188 S. W. 1018; Wells Fargo & Co. v. Long (Civ. App.) 190 S.
W. 530; Wadsworth v. Powell (Civ, App.) .191 S. W. 169.

'Zl. Exclusion of evidence-Prejudicial effect in gel1eral.-Anderson v. Ryder (Civ.
App.) 159 S. W. 1017; Hill v. Neese (Civ. App.) 160 S. W. 314; Hartfield v. Greber (Civ.
App.) 160 S. W. 603; Houston Oil Co. of Texas v. Jones (Civ. App.) 161 S. W. 92; Modern
Order of Prsetortans v. Nelson (Civ. App.) 162 S. W. 17; Rushing v. Citizens' Nat. Bank
<of Plainview (Civ. App.) 162 S. W. 460; Maxey v. Franklin Life Ins. Co. (Civ. App.) 164
S. W. 438; Carver v. Power State Bank (Civ. App.) 164 S. W. 892; Witt v. Teat, 167 S.
W. 302; Owens v. First State Bank 04f Bronte (Civ. App.) 167 S. W.· 798; Gulf, G. &I
S\. F. Ry. Co. v. Boger (Civ. ApP.) 169 S. W. 1093; Houston & T. C. R. Co. V. Corsi
.cana Fruit Co. (Civ. App.) 170 S. W. 849; Missouri, K. & T. Ry. Co. of Texas v. Dellmon
(Civ. App.) 171 S. W. 799; Jefferson Cotton Oil & Fertilizer Co. v. Pridgen & Congleton
(Civ. App.) 172 S. W. 739; Texarkana & Ft. S. Ry. Co. v. Terrell (Civ. App.) 172. S. W.
'742; Texas & P. Ry. Co. v. Spann (Civ. App.) 173 S. W. 600; McCullough v. Hurt (Civ.
APP.) 175 S. W. 781; Weatherford, M. W. & N. W. Ry. lCo. v. Thomas (Civ. App.) 175 S.
W. 822; Dunn v. Epperson (Civ. .App.) 175 S. W. 837; Cline v. Booty (Giv. App.) 175 S. W.
1081; Wells Fargo & Co. Express v. Powell (Civ. App.) 177 S. W. 988; Gibson v. Dickson
(Civ. App.) 178 S. W. 44; West Texas Supply Co. v. Dunivan (Civ. App.) 182 S. W. 425;
Clopton v. Flowers (Civ. App.) 183 S. W. 68; Lester v. Hutson (Giv. App.) 184 S. W. 268;
Burchett v. Bristow (Civ. App.) 185 s. W. 349; Appelbaum v. Spinner=H'ay Co. (Civ. App.)
186 S. W. 810; Fox v. Houston & T. C. R. Co., 186 S. W. 8�2; Wentzell v. Chester (Civ.
App.) 189 S. W. 304.

.

28. -- Facts otherwise established.-Houston Belt & Terminal Ry. Co. v. Dooley
{Civ. App.) 160 S. W. 594; Good v. Texas & P. Ry. Co. (Civ. App.) 166 S. W. 670; La
'Grange & Lockhart Compress Co. v. Hart (Civ. App.) 169 S. W. 373; Neville v. Miller (Civ.
App.) 171 S. W. 1109; Hamilton Compress Co. v. Lawson (Civ. App.) 175 S. W. 474; KeIl v.

Ross (Civ. App.) 175 S. W. 752; Moody v. Chesser (Civ. App.) 183 s. W. 23; Alexander v.

Conley (Civ. App.) 187 S. W. 254; Kennedy v. Missouri, K. & T. Ry. Co. of Texas (Civ.
App;) 192 S. W. 1114:

29. -- Same or similar evidence otherwise admitted.-l{:elly v. Dallas Consol. Elec
tric St. Ry. Co. (Civ. App.) 158 s. W. 221; 'Chicago, R. I. & G. Ry. Co. v. Oliver (Civ.
App.) 15'9 S. W. 853; Hill v. Neese (Civ. App.) 160 S. W. 314; Missouri, K. & T. Ry. Co.
of Texas v. McCormick (Civ. App.) 160 S. W. 429; Lane v. Volz & Falwell (Civ. App.) 164
S. W. 20; Houston Belt & Terminal Ry. Co. v. Wilson (Civ. App.) 165 S. W. 560; Texar
kana & Ft. S. Ry. Co. v. Terrell (Civ. App.) 172 S. W. 742; King County v. Martin (Giv.
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, App.) 173 S. W. 960, judgment affirmed on rehearing 173 S. W. ·1200; Glens Falls Ins. Co;
of Glens Falls, N. Y., v. Melott (Civ. App.) 174 S. W. 700; Missouri, K. & T. Ry. Co. v ..

Craddock (Civ. App.) 174 S. W. 965; McCullough v. Hurt (Civ, App.) 175 S. W. 781; Tur
ner v. Missouri, K. & T. Ry. Co. of Texas (Civ. APp.) 177 S. W. 21)4; Foster v. Atlir (Civ.
App.) 181 S. W. 520; McGraw v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 182 S. W. 417;
Galveston, H. & S. A. Ry. Co. v. Reinhart (Civ, App.) 182 S. W. 436; Yeat.ts w. St. Louis
Southwestern Ry. Co. of Texas (Civ. App.) 184 S. W. 636; St. Louis Southwestern Rv.·
Co. of Texas v. Kerr (Civ. App.) 184 S. W. 1058; Cleburne Peanut & Products Co. v�
.Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 184 S. W. 1070; Fox v. Houston & T. C. Ry ..

Co. (Civ. App.) 186 S. W. 852; Houston Oil Co. of Texas v. Stepney (Civ. App.) 187 S.
W.I078; Missouri, K. & T. Ry, Co. of Texas v. 'Cornelius (Civ. App.) 188 S. W. 34; Wilson
v. J. W. Crowdus Drug Co. (Civ. App.) 190 S. W. 194; Brotherhood of American Yeomen.
v. Hickey (Civ. App.) 191 S. W. 162; Kennedy v. Missouri, K. & T. Ry. Co. of 'I'exa.s (Civ.
App.) 192 S W. 1114; Missouri, K. & T. Ry, Co. of Texas v. Johnson (Civ. App.) 193 s.
W. 728; North American Accident Ins . Co, v. Miller (Civ. App.) 193 s. W. 750.

30. --

.

Error cured by instructions to jury.-Harris v. Wagnon (Civ. App.) 162:
S. W. 2.

31. Arguments and conduct of counsel.-Banner v. Thomas (Civ. App.): 159 S. W.
10:2; Yellow Pine Paper Mill Co. v. Lyons (Civ. App.) 159 S. W. 909; International &
G. N. Ry. Co. v. Williams (Civ. App.) 160 S. W. 6391; Texas Midland R. R. v. Wiggins.
(Civ. App.) 161 S. W. 445; Missouri, K. & T. Ry. Co. of Texas v. Burk (Civ. App.) 162 S.
W. 457; Southwestern Telegraph and Telephone Co. v. Coffey (Civ. App.) 163 S. W.
112; St. Louis Southwestern Ry, Co. of Texas v. McNatt (Civ. App.) 166 S. W. 89; Gulf,
T. & W. Ry, Co. v. Culver (Civ. App.) 168 s. W. 514; Texas & P. Ry. Co. v. Moody (Civ.
App.) 169 S. W. 1057; W. R. Case & Sons Cutlery Co. v. Folsom (Civ. App.) 170 s. W ..

1()i66; Anderson,.& Day v: Darsey (Civ. App.) 171 S. W. 1089; Texarkana & Ft. S. Ry. Co.
v. Terrell (Civ. App.) 172 S·. W. 742; Kansas City, M. & O. Ry, Co. v. Cave (Civ. App.)
174 s. W. 872; Southwestern Telegraph & Telephone Co. v. Andrews (Civ. App.) 178 S.
W. 574; Decatur Cotton Seed Oil Co. v. Belew (Civ. App.) 178 S·. W. 607; Horne v. Stock
ton (Civ. App.) 178 S. W. 962; St. Louis Southwestern Ry, Co. of Texas v. Aston (Civ ..

App.) 179 S. W. 1128; San Antonio & A. P. Ry. Co. v. Jaramilla (Civ. App.) 180 s. W.
1126; San Antonio & A. P. Ry. Co. v. Littleton (Civ. App.) 180 S. W. 1194; Galveston, H. &.
S. A. Ry. Co. v. Brune (Civ. App.) 181 S. W. 547; Galveston, H. &·H. R. Co. v. Hod
nett (Civ. App.) 182 s. W. 7; E. Alkerneyer Co. v. M;cCardell (Civ. App.) 183 S. W. 416;
Southwestern Telegraph & Telephone Co. v. Long (Civ. App.) 183 S. W. 421; Wolnit
zek v. Lewis (Civ. App.) 183 S. W. 819; St. Louis, B. & M. Ry, Co. v. Green (Civ. App.)
183 S. W. 82!1; Galveston, H. & S. A. Ry. Co. v. Marti (Civ. App.) 183 s. W. 846-;
Houston, E. & W. T. Ry. Co. v. -Hooper (Civ. App.) 184 S. W. 347; Houston Oil Co. of
Texas v. Jones (Civ. App.) 184 S. W. 611; La Grone v. Chicago, R. I. & G. Ry, Co. (Civ.
App.) 189 S. W. 99; Galveston, H. & S. A. Ry. Co. v. Packard (Civ. App.) 193 s. W.
397; Varn v. Gonzales (Civ. App.) 193 S. W. 1132; Chicago, R. I. & G. Ry. 'co. v. Jraulk-
ner (Civ. App.) 194 S. W. 651.' ,

32. Demurrer to evidence, dismissal, nonsuit, or direction of verdict.-'-Citizens'
Planing Mill Co. v. Tunstall (Civ, App.) 160 S. W. 42�; Senter v. Teague (Civ. App.): 164
S. W. 1045; San Antonio Traction 0.>. v. Cox (Civ. App.) 184 S. W. 722;' Tyler Box &.
Lumber Mfg. Co. v. City Nat. Bank of Paris (Civ. App.) 1'85 S. W. 352.

33. Submission of Issues or questions to jury.-Atchison, T. & S. F. Ry. Co. v:
Word (Civ. App.) 159 s. W. 375; Cooper Cotton Oil Co. v. Cooper Gin Co. (Clv, App.)
160 S. W. 401; Sullivan v. Fant (Civ. App.) 160 S. W. 612; Tinkham v. Wright (Civ. App.)
163 s. W. 615; Wood v. J. M. Radford Grocery Co. (Civ. Appv) 164 s. W. 1070; Texas.
Power & Light Co. v. Bird (Civ. App.) 165 S. W. 8; Smith. v. 'Bogle (Civ. App.) 1'65 S. W�
35; Paris & G. N. R. Co. v. Flanders (Civ. App.) 165 S. W. 98; International & G. N.
Ry. Co. v. Walters (Civ. App.) 165 s. W. 525, reversing 1udgment on rehearing 161 S. W.
916; Trinity & B. V. Ry, Co. v. Dodd (Civ. App.) 167 S, W. 238; Gosch v. Vrana (Civ;
App.) 167 S. W. 757; Texas Co. v. Alamo Cement Co. (Civ. App.) 168 S. W. 62; J. M ..

Guffey Petroleum Co. v. Dinwiddie (Civ, App.) 168 S. W. 4391; Funk v. House (Civ.
App.) 168 S. W. 481; Zucht v. San Antonio School Board (Civ. App.) 170 S. W. 840;
Martinez v. Gutierroo's Heirs (Civ. App.) 172 S. W. 766; Gordon Jones Canst. Co. v, Lo
pez (Civ. App.) 172 S. W. 987; Galveston, H. & S. A. Ry. Co. v. Roemer (Civ, App.) 173-
S. W. 229; Morris v. Brown (Civ. App.) 173 s. W. 265; Texas f$r- P. Ry. Co. v. Key (Civ.
App.) 175 s. W. 492; Texas & P. Ry. Co. v. Eddleman (Civ. App.) 175 s. W. 775; Inter
national & G. N. Ry. Co. v. Bartek (Civ. App.) 177 S. W. 137; Hamilton v. Fireman's
Fund Ins. Co. (Civ. App.) 171 S. W. 173; Krenz v. Strohmeir (Civ. App.) 177 S·. W. 178;.
Turner v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 177 S. W. 204; Travelers' Ins.
Co. v. Harris (Civ. App.) 178 S. W. 811); Bullock v. Galveston, H. & H. R. Co. (Civ.· App.):
178 S. W. 826; King v. Collins (Civ. App.) 179 S. W. 899'; San Antonio & A. P. Ry. Co.
v. Jaramdlla, (Civ. App.) 180 S. W. 1126; Petty v. City of San Antonio (Civ. App, ) 181
'S. W. 224; Galveston, H. & S. A. Ry. Co. v. Watts (Civ, App.) 182 S. W. 412; Wilson v.
Avery Co. of Texas (Civ. App.) 182 S. W. 884; Moody v. Chesser (Civ. App.) 183 S. W.
23; Kansas City, M. & O. nv, Co. v. Cole (Civ. App.) 183 s. W. 137; Halff Co. v:
Waugh (Civ. App.) 183 S. W. 839; Currie v. Glasscock County (Civ. App.) 183 S. W. 1193;
Missouri, K. & T. Ry, Co. of Texas v. Norris (Clv. App.) 184 s. W. 261; Houston, E. &.
W. T. Ry. Co. v. Hooper (Civ. App.) 184 S. W. 347; St. Louis Southwestern Ry. Co. of
Texas v. Rutherford (Civ. App.) 184 S. W. 700; Briggs-Weaver Machinery Co..v. Pratt
(Civ. App.) 184 S. W. '732; Wolfe City Milling Co. v. Ward (Civ. App.) 185 S. W. 663;
Galveston, H. & S. A. Ry. Co. v. Fred (Civ. Ap'p.) 185 S. W. 89'6; Thornton v. Goodman
(Civ. App.) 185 S. W. 926; San Antonio & A. P. Ry. Co. v. Schwethelm (Civ. App.) 186,

- S. W. 414; Alexander v. Conley (Civ. App.) 187 S. W. 254; Kansas City, M. & O. Ry.
Co. of Texas v. Durrett. (Civ. App.) 187 S. W. 427; Pullman Co. v. Franks (Civ. App.)
187 s. W. 501; Houston'Oil Co. of Texas v. Stepney (Civ. App.) 187 S. W. 1078; Jenkins:
v. Morgan (Civ. App'.Y 187 S. W. 1091; Pecos & N. T. Ry. Co. v. McMeans (Civ. App.)
188 S. W. 692; Frigid Flujd Co. v. Sid Westheimer Co. (Civ. App.) 189 s. W. 334; Bran
ham v. Hallam (Civ. App.) 191 s. W. 158; St. Louis Southwestern Ry. Co. of Texas v.
¥cMichael (Clv. App.) 191 S: w... 186;. Fleck v. Misso�ri. K•. & T. Ry. Co. of Texas
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(Clv. App.) 191 S. W. 386; Varley v. Nichols-Shepard Sales Co. (Civ. App.) 191 s. W.
611; Canyon Power Co. v. Gober (Civ. App.) 192 S. W. 802; Texas & P. Ry, Co. v.

Hughes (Civ. App.) 1912 S. W. 1091; Ft. Worth & D. C. RY. CO. ·v. Decatur Cotton Seed
Oil Co. (Civ. App.) 193 S. W. 392: First Nat. Bank v. Mangum (Civ. App.) 194 8'. W.
647; Rhome Milling Co. v. Glasgow (Clv. App.) 194 S. W. 686; Miles v. Harris (Civ. App.)
1!}4 S. W. 839; St. LouIs Southwestern Ry, Co. of Texas v. Harrell (Civ, App.) 194 s.
W.971.

.

34. Instructions to jury-Prejudicial effect in general.-Galveston, H. & H. R. Co. v.
Hodnett (Civ. App.) 155 S. W. 678, judgment reversed 1006 Tex. 190, 163 S. W. 13; Bowman'
v. Farmersville Mill & Light Co. (Civ. App.) 158 S. W. 200; Gotoskey v. Grawunder (Civ.
App.) 158 S. W. 249; Paris & G. N. R. Co. v. Germany (Civ. App.) 158 S. W. 10'37; Jones
v. Montague (Civ. App.) 158 S. W. 1053; Texas Cent. R. lCO. v. Mallard (Civ. App.) 158 S.
W. 1183; Douthitt v. Farrar (Civ. App.) 159 S. W. 182; Sargent v. Barnes (Civ. App.) 159
S. W, 366; Missouri Pac. Ry. Co. v. Cheek (Civ. App.) 159 S. W. 427; Webb v. Harding
(Civ. App.) 159 s. W. 1029; Englefield v. International & G. N. Ry. Co. (lCiv. App.) 159 s.
W. 1033; Texas Cent. R. Co. v. Neill (Civ. App.) 159 S. W. 1180; Dryden v. Makey (Civ,
App.) 160 S. W. 302; Cooper Cotton Oil Co. v. 'Cooper Gin Co. (Civ. App.) 160 s. W. 401;
Missouri, K. & T. R. Co. of Texas v. Perryman (Civ. App.) 160 S. W. 406; Benton v. Kuy
kendall (Civ. App.) i60 S. W. 438; Missouri, K. & T. Ry. Co. of Texas v. Burk (Civ. App)
160 S. W. 629; T. A. Hill & Son v. Patton & Schwartz (Civ, App.) 160 S. W. 1155; Mis
souri, K. & T. Ry. Co. of Texas v. Leabo (!Civ. App.) 161 S. W. 382; Texas Cent. Ry. Co.
v. Rose (Civ, App.) 161 S. W. 387; Ellerd v: Campfield (Civ, App.) 161 S. W. 392; St. LOUiS
Southwestern Ry. Co. of Texas v. Martin (Civ. App.) 161 s. W. 405; Hales v. Peters (Civ,
App.) 162 S. W. 386; Missouri, K. & T. Ry. Co. v. Burton (Civ. App.) 162 S. W. 479; Pe
den Iron & Steel Go. v. Jaimes (ieiv. App.) 162 S. W. 965; Missouri, K. & T. Ry. Co. of
Texas v. Cooper (Civ. App.) 162 S. W. 1179; Mackay Telegraph-Cable Co. v. Bain (Civ,
App.) 163 S. W. 98; Southwestern 'I'elegraph and Telephone Co. v. Coffey (Civ. App.) 163
S. W. 112; Ft. Worth & R. G. Ry. Co. v. Keith (Clv, App.) 163 S. W. 142; Missouri, K. &
T. Ry. Co. of Texas v. Stogner (Civ. App.) 163 S. W. 319;· Texas & N. O. Ry, Co. v. Sie
wert (Civ. App.) 163 S. W. 624; Glover v. Houston Belt.& Terminal Ry, Co. (Civ. App.)
163 S. W. 1063; Bibb v. Bluffdale State Bank (Civ, App.) 164 S" W. 417; Burr's Ferry, B.
& C. Ry, Co. v. Allen (Clv. App.) 164 S. W. 878; Malcolm v. Sims-Thompson Motor Car

" Go. (Civ. App.) 164 So W. 924; Allison v. Arlington Heights Realty Go. (Civ. App.) 164 S.
W. 1033; Senter v. Teague (Civ. App.) 164 S. W. 1045; Galveston, H. & S. A. Ry. Co. v,

Bosher (Civ. App.) 165 S. W. 93; Ross v . Jackson (Civ. App.) 165 S. W. 513; .st. Louts
Southwestern Ry. 'Co. of Texas v. McNatt (Ctv. App.) 166 S. W. 89; Larrabee v. Porter
(Civ. App.) 166 S. W. 395; St. Louis Southwestern By. Co. of Texas v. Farris (Civ. App.)
166 S. W. 463; Amarillo Nat. Life Ins. Co. v. Brown (Civ. App.) 166 S. W. 658; St. Louis,
S. F. & T. Ry, Co. v. Gilliam & Jackson (Civ. App.) 166 S. W. 706; Angelina & N. R. R.
Co. v. Due (Civ. App.) 166 S. W. 918; Wofford v. Lane (Civ. App.) 167. s. W. 180; Hous
ton & T. IC. R. Go. v. Walker (Civ. App.) 167 S. W. 199, judgment reversed (Sup.) 173 S.
W. 208, motion to retax costs granted (Sup.) 177 S. W. 954; Iowa City State Bank v.
Friar (Civ. App.) 167 S. W. 261; Voigt v. Hunt (Civ. App.) 167 S. W. 745; Funk v. House
(Civ. App.) 168 S. W. 481; International & G. N. Ry. CO. Y. Isaacs (Civ. App.) 168 S. W.
872·; Paschal v. Hudson (Civ. App.) 169' S. W. 911;' Norton Y. Lea (Civ, App.) 170 S. W.
267; Miller Y. Campbell (Civ. App.) 171 S. W. 251; Beard v : International & G. N. Ry. Co.
(Civ. App.) 171 S. W. 553; Bulloch Y. Missouri, K. & T. Ry, Co. of Texas (Civ. App.) 171
S. W. 808; Moore v. Cooper Mfg. Co. (Civ. App.) 171 S. W. 1:034; Alamo Oil & Refining
Co. v. Richards (Civ. App.) 172 S. W. 159; Royal Indemnity 'Co, Y. Schwartz (Civ. App.)
172 S. W. 581; Barrow N'. St. Louis Southwestern Ry. Co. of Texas (Civ, .App.) 172 S. W.
724; Rodgers v. Texas & P. Ry. Co. (Civ. App.) 172 S. W. 1117; Sands v. Sedwick (Civ.
App.) 174 S. W. 894; Houston &. T. C. R. Co. v. Gant (Civ. App.) 175 S. W. 745; Liverpool
& London & Globe Ins. 'Co. v. Lester (Civ. App.) 176 S. W. 602; Rinker V. Galveston
Houston Electric Ry. Co. (Civ. App.) 176 S. W. 737; Southern Pac. Co. v. W. T. Meadors
& Co. (Civ. App.) 176 S. W. 882; International & G. N. Ry. Co, v. Bartek (Civ. App.) 177
S. W. 137; Rich v. Park (Civ. App.) 177 S. W. 184; Decatur Cotton Seed Oil Co. v. Be
lew (Civ. App.) 178 S. W. 607; Wichita Valley Ry, Co. v. Somerville (Civ. -App.) 179 S.
W. 671; King v. Collins (Civ. App.) 179 S. W. 899; Buchanan v. Houston & T, C. R. Co.
(Civ. App.) 180 S. W. 625; Smith v. Texas Traction Co. (Civ. App.) 180 S. W. 933; Con
sumers' Lignite Co. v. Grant (Civ. App.) 181 S. W; 202; Talley v. Bailey (Civ. App.) 181
S. W. 230; Southern Gas &. Gasoline Engine Co. v. Richolson (CiY. App.) 181 S. W. 529;
Panhandle & S. F. Ry. CO. Y. Jones (Civ. App.) 182 S. W. 1; Tennegkeit v. Gallvestori
Electric Co. (Civ. App.) 182 S. W. 72; Farmers' & Merchants' Nat. Bank of Abilene v.

Ivey (Civ, App.) 182 s. W. 70{); McLean Y. Breen (Clv, App.) 183 S. W. 394; First Texas
State Ins. CO. Y. Bell (Civ. App.) 184 S. W. 277; Worden Y. Kroeger (Civ. App.) 184 S.
W. 583; Texas & P. Ry. Co. v. Baker (CiY. App.) 184 S. W. 664; Carver Bros. v. Merrett
(Civ. App.) 184 S. W. 741; St. Louis SouthwesteI'l'l Ry, Co. Of Texas v. Kerr (Civ. App.)
184 S. W. 1058; Stafford v. Patterson & Nelson (Civ. App.) 184 s. W. 1095; Kolp v. S.
F. Scattergood & 'Co. (Civ. App.) 185 S. W. 329; Burchett v. Bristow (Civ, App.) 185 S.
W. 349; Missouri, K. & T. Ry. Co. of Texas v. Whitsett (Ciy. App.) 185 s. W. 406;
Thornton v. Daniel (Civ. App.) 185 S. W. 585; Galveston Electric CO. Y. Hanson (Civ.
App.) 187 s. W. 533; Meyer v. Monnig Dry Goods Co. (Civ. App.) 189 S. W. 80; Ft.
Worth & D. C. Ry. Co. v. Atterberry (Civ. App.) 190 S. W. 1133; Home Benefit Ass'n of
Angelina !Cpunty v. Jordan (elv. App.) 191 S. W. 725; Nussbaum & Scharff v. Trinity &
B. V. Ry. Co. (Sup.) 194 s. W. 1099.

35. '-- Applicability to issues an� evldence.-Texas Midland R. Co. v. Geron (Civ•.

App.) 162 S. W. 471; Missouri, K. & T. Ry. Co. of Texas v. Barber (Civ. App.) 163 S.
W. 116; Weisner v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 164 S. W. 405; Home
Ins. Co. v. Peterman (Civ. App.) 165 S. W. 103; Texas & P. Ry. Co. v. White (Civ. APP.)
174 S. W. 953; McKinney Ice, Light & Coal Co. v. Montgomery (Civ. App.) 176 S. W. 767;
Galveston, H. & S. A. Ry. Co. v. Reinhart (Civ. App.) 182 S. W. 436; San Antonio & A.
P. Ry. Co. v. Shankle & Lane (Civ. App.) 183 S. W. 115; Baker v. Drake (Civ. APP.) 185
S. W. 879; Ft. Worth & D. C. Ry. Co. v. Yantis (Civ. App.) 185 S. W. 969; Dallas Fair
Park Amusement Ass'n v. Barrentine (Civ. App.) 187 S. W. 710; McDonald' Y. lEtna Life
Ins. Co. of Hartford, Conn� (eiv. App.) 187 �. W. 1005; Panhandle &--8. F. Ry. Co. v.
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Bell (Civ. App.) 189 S. W. 1097; Magnolia Motor Sales Corp. v. Chaffee (Civ. �PP.) 192

S. W. 562; Scott v: Shine (Civ. App.) 194 S. W. 964; Auto Sales 80. v. Bland (CIV. App.)
194 S. W. 1021.

36. _- Failure or refusal to charge.-Pate v. Vardeman (Civ. App.) 158 S. W.

1183' Quanah, A. & P. Ry. Co. v. Johnson (Clv, App.) 159 S. W. 406; Scott v. Townsend

(Civ'. App.) 159 s. W. 342, judgment reversed 106 Tex: 322, 166. S. W. 1138; Carter v .

South Texas Lumber Yard (Civ. App.) 160 S. W. 626; StephenVIlle .N. & S. T. Ry. Co.

v Walton (Civ. App.) 160 s. W. 651; Staten Auto Co. v. Hogg (CIV. App.) 160 S. W.

982; Ft. worth & D. C. nv, Co. v. Taylor (Civ. App.) 16? s. W. 967; Gulf, C. & S. F.

nv, Co. v. Stewart (Civ. App.) 164 S. W. 1059; Kansas CIty, M. & O. Ry. Co. ?f Texas

v. Treadwell & Wilkison (Civ. App.) 164 s. W. 1089; Luckenbach v. Thomas (ClV. App.)
166 S. W. 99; Cleburne St. Ry, Co. v. Barnes (Civ. App.) 168 s. W. 991; Commonwealth

Bonding & Casualty Co. v. Hendricks (Civ. App.) 168 K W. 1007; Texas Midland R. R.

v. Ray (Civ. App.) 168 S. W. 1013; Gulf, C. & S. F. Ry, Co. v. Vasbinder (Civ. App.)
172 S·. W. 763; Collier v. Harbour (Civ. App.) 174-S. W. 686; McKinney Ice, Light &

Coal Co. v. Montgomery (Civ. App.) 176 s. W. 767; Unknown Heirs of Buchanan v.

Creighton-McShane Oil Co. (Civ. App.) 176 S. W. 914; Occident Fire Ins. Co. v. Linn

(Civ, App.) 179 s. W. 523; Bankers" Trust Co. of Amarillo v. Cooper, Merrill & Lump
kin (Civ. App.) 179 S. W. 541� Wichita Valley Ry. Co. v. Somerville (Civ. App.) 179

S. W, 671; Pecos & N. T. Ry. Co. v. Winkler (Civ. App.) 179 s. W. 691; Rainey v.

Old (Civ.'App.) 180 S. W. 923; Texas & Pacific Coal Co. v. Gibson (Civ. App.) 180 s.
W. 1134; Taylor v. Jackson (Civ. App.) 18'0 s. W. 1142; Cleburne St. Ry. Go. v. Barber

(Civ. App.) 180 S. W. 1176; Consumers' Lignite Co. v. Grant (Civ. App.) 181 S. W. 202;
Wyatt v. Chambers (Civ. App.) 182 S. W. 16; Shipp v. Cartwright (Civ. App.) 182 s.
W. 70; International & G. N. Ry. Co. v. Landa & Storey (Civ. App.) 183 S. W. 384;
International & G. N. Ry. Co. v. Vogel (Civ. App.) 184 s. W. 229; Lester v. H];ltson

(Civ. App.) 184 s. W. 268; Houston, E. & W. T. Ry. Co. v. Hooper (Civ. App.) 184

s. W. 347; Amend v. Jahns (Civ. App.) 184 s. W. 729; Kolp v. S. F. Scattergood & Co.
(Civ, App.) 185 s. W. 329; San Antonio, U. & G. R. Co. v. Galbreath (Civ. App.) 185
S.. W. 901; Condit v. Galveston City Co. (Civ. App.) 186 S. W. 395; Wentzell v. Chester
(Civ. App.) 189 S. W. 3M; Panhandle & S. F. Ry. Co. v. Vaughn (Civ. App.) 191 s. W.
142; Roscoe, S. & P. Ry. Co. v . 'I'aylor (Civ. App.) 191 S. W. 1175; McIntosh v. Atchi
son, T. & S. F. Ry. Co. (Civ. App.) 192 s. W. 285; North American Accident Ins. Co.
v. Miller (Civ. App.) 193 s. W. 750; Cameron v: First Nat. Bank (Civ. App.) 194 8.
W.469.

37. -- Error cured by verdict or judgment.-Willett v, Herrin (Clv. App.) 161
S. W. 26; Good v . Texas & P. Ry, Co. (Civ. App.) 166 s. W. 670; Charles B. Smith &
Co. v. Duncan (Civ. App.) 167 s. W. 233; Richard Cocke & Co. v. New Era Gravel &
Development Co. (Civ. App.) 168 S. W. 988; 'Taylor v. Butler (Civ. App.) 168 S. W. 1004;
Darden v. Southern Traction Co. (Civ. App.) 172 S. W. 200; Ft. Worth & D. C. Ry. Co.
v. Firestone (Civ. App.) 173 S. W. 919; Houston Chronicle Pub .. Co. v . Wegner (Civ.
App.) 182 s. W. 45; Jackson v: Home Nat. Bank of Baird (Civ. App.) 185 S. W. 893;
Pecos & N. T. Ry. Co. v. Chatten (Civ. App.) 185 S. W. 911; Kansas City, M. & O. Ry.
Co. of .Texas v. Oates (Civ. App.) 185 s. W. 1014; Nanny v. Vaughn (Civ. App.) 187
s. W. 499; Pecos & N. T. Ry. Co. v. McMeans (Civ. App.) 188 s. W. 692; Land v. John
son (Civ. App.) 189 S. W. 337; Tyler v. McChesney (Civ, App.) 190 s. W. 1115; Ford v:

Sims (Civ. App.) 190 s. W. 1165; Kirby Lumber Co. v. Bratcher (Civ. App.) 191 S. W.
700; Brown v. Fisher (Civ. App.) 193 s. W. 357; Varn v, Gonzales (Civ. App.) 193 s.
W. 1132; First Nat. Bank v. Mangum (Civ. App.) 194 S. W. 647.

38., Conduct and deliberations of Jury.-Maddox v. Clark (Civ. App.) 163 s. W. 309;
Franklin v. International & G. N. Ry. Co. (Civ. App.) 174 s. W. 33&; Texas & N. O. R.
Co. v. Turner (Civ. App.) 182 S. W. 357; Trinity & B. V. Ry. Co. v. Lunsford (Civ. App.)
183 s. W. 112; Pridgen v. Cook (Civ, App.) 184 S. W. 713; Wichita Falls Traction Co.
v. Berry (Civ. App.) 187 S. W. 415.

39. Verdict.-Ft. Worth Belt Ry. Co. v, Perryman (Civ. App.) 158 S. W. 1181; Zucht
v, San Antonio School Board (Civ. App.) 170 S. W. 840; International & G. N. Ry. Co.
v. Jones (Civ. App.) 175 S. W. 488; Hanover Fire Ins. Co. of New York v: Huff (Civ.
App.) 175 S. W. 465; Texas & P. Ry. Co. v. Eddleman (Civ. App.) 175 S. WI. 775; AiJtna
Accident & Liability Co. v. White (Civ. App.) 177 S. W. 162; Bullock v . Galveston, H.
& H. R. Co. (Civ.- App.) 178 S. W. 826; Stephenville North & South Texas Ry. Co. v.
Grier (Civ. App.) 178 S. W. 984; Foster v. Bennet (Civ. App.) 178 S. W. 1001; Petty
v. City of San Antonio (Civ. App.) 181 S. W. 224; Lofland v. Greenwood (Civ. App.)
181 S. W. 517; J. M. Guffey Petroleum Co. v. Dinwiddie (Civ. App.) 182 S. W. 444;
Zavala Land & Water Co. v. Tolbert (Civ. App.) 184 S. W. 523; Lone Star Ins. Union
v. Brannan (Civ. App.) 184 S, W. 691; Kansas City, M. & O. Ry, Co. of Texas v, Oates
(Civ. App.) 185 S. W. 1014; Riedel v. Wenzel (Civ. App.) 186 s. W. 386; Condit v. Gal
veston City Co. (Civ. App.) 186 S. W. 395; W. T. Carter & Bro. v. Collins (Civ. App.)
192 S. W. 316; Andrews v: Wilding (Civ. App.) 193 s. W. 192; Vaky v. Phelps (Civ.
App.) 194 S. W. 601.

40. Findings by court or referee.-Treadwell v, Walker County Lumber Co. (6iv.
App.) 161 s. W. 397; Fitzgerald v, Fitzgerald (Civ. App.) 168 s. W. 452; Missouri, K.
& T. Ry, Co. of T'exas v. Interstate Chemical Co. (Civ. App.) 169 S. W. 1120; Rogers
v. Harris (Civ. App.) 171 S. W. 809; Bushong v. Scrimshire (Civ. App.) 172 S. W. 155;
Overton v. Colored Knights of Pythias (Civ. App.) 173 S. W. 472; Flynn v. J. M. Rad
ford Grocery Co. (Civ. App.) 174 S. W. 902; Schofield v, Texas Bank & 'I'ruat Co. (Civ.
App.) 175 s. W. 506; Talley v. Gulf, C. & S. F. Ry. Co. (Civ. App.) 176 S. W. 65; Bar
field v. Emery (Sup.) 177 s. W. 952, reversing judgment Emery v. Barfield (Civ. App.)
156 S. W. 311; Bogart v. Cowboy State Bank & Trust Go. (Civ. App.) 18Z S. W. 678;
Houston Belt & Terminal Ry. Co. v: Lee (Civ. App.) 185 S. W. 393; Taylor v. Ullmann,
Stern' & Krause (Civ. App.) 188 S. W. 746; Ehlinger v. Speckels (Civ. App.) 189 S. W.
348; Boynton. Lumber Co. v. Houston Oil Co. of T'exas (Civ. App.) 189 S. W. 749; Thomas
v. Kean (Civ. App.) 190 S. W.· 847; Farmers' & Merchants" Nat. Bank of Nocona v.
H. C. London & Sons (Civ. App.) 194 S. W. 635.
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41. Decisions on motion for new trial or rehe,aring.-Diamond v. Duncan (Bup.) 177
S. W. 955, denying rehearing (Bup.) 172 S. W. 1100; Northcutt v, Hume (Civ. App.) 174
S. W. 974; Cunningham v. Gaines (Civ, App.) 176 S. W. 148; Peck v. Murphy & Bolanz.

(Civ. App.) 184 S. W. 542; Goodson v. Houston & T. C. R. Co. (Civ. App.) 189 S. W. 82.

42. Judgment or order.-Renshaw v. Arnett (Civ. App.) 158 S. W. 1197; Payne v.

Ellwood (Civ. App.) 163 S. "-.T. 93; Cornelius v. Harris (Civ. App.) 163 S. W. 346; Texas.
Bldg. Co. v. Reed (Civ. App.) 169 S. W. 211; International Travelers' Ass'n v. Branum
(C'iv. App.) 169 S. W. 389; Missouri, K. & T. Ry, Co. of T'exas v. Empire Express Co.
(Civ. App.) 173 S. W. 222; Potka v. Carter (C'iv. App.) 175 S. W. 812; Freeman v. W.
B. Walker & Sons (Civ .. App.) 175 S. W. 456, 1133; French v. De Moss (Civ. App.) 180
S. W. 1105; Oliver v, Oliver (Civ. App.) 181 S. W. 705; Ayers v. Snowball (Civ. App.)
181 S. W. 827; Ft. worth Belt Ry. Co. v. Jones (Civ, App.) 182 S. W. 1184; St. Louis,
B. & M. Rv. Co. Y. Green (Civ. App.) 183 S. W. 829; Earl v. Baker (Civ. App.) 184 S.
W. 297; Coward v. Sutfin (Civ. App.) 185 S. W. 378; Foos Gas Engine Co v. Fairview
Land & Cattle Co. (Civ. App.) 185 � W. 382; Texas Bldg. Co. v. Collins (Civ. App.) 187
S. W. 404; Mitchell v. Porter (Civ. App.) 194 S. W. 981.

43. Proceedings after judgment.-Smith v. McDaniel (Civ. App.) 170 S. W. 1070�
Lockney State Bank v. Bolin (Civ. App.) 184 S. W. 553; Schaefer v'. First Nat. Bank.
Bay City (Civ. App.) 189 S. W. 556.

44. Parties entitled to allege error.-Fawcett v: Mayfield (C'iv. App.) 183 �. W. 111.

Art. 1629. [1024] Affirmance with damages.in case of delay.
Cited, Lloyd v. American Nat. Bank (Civ, App.) 158 S. W. 785.

Damages for delay.-Merely because the questions presented by an appeal were not
difficult and the appellate court believed that appellant's counsel did not have confidence in
some of the assignments will not authorize an imposition of damages for vexatious appeal.
Missouri, K. & T. Ry. Co. of Texas v: Pitkin (Civ. App.) 158 S. W. 1035.

Damages will not be awarded to the defendant in error on the ground that the writ
of error was for delay, where the defendant, who failed to answer, in an action to fore
close .a vendor's lien note, assigned as error the failure of the petition to properly allege
that the plaintiff had exercised his option to declare the note due. Shea.rert v. Chambers
County (Civ. App . .,. 159 S. W. 999'.

This article does not authorize the court to award damages on an appeal by plaintiff
from a judgment dissolving a temporary injunction obtained by him. Hicks v. Murphy
(Civ. App.) 162 S. W. 925.

Damages for the taking of an appeal for delay will not be awarded, unless it ap
pears that there was absolutely no just cause for the appeal. W. A. Leyhe Piano Co .. v.

American Multigraph Sales Co. (Civ. App.) 171 S. W. 494.
Ground of appeal, that petition of payee of notes should allege 1t is the owner and

holder thereof, held not frivolous, as regards damages for appeal for delay. Bryan v.

Wharton Bank & Trust Co. (Civ. App.) 174 S. W. 827.
A writ of error held sued out for delay, justifying affirmance of judgment with dam

i'.ges. Broocks v. Guilmartin (Civ. App.) 175 S. W. 794.
Where a writ of error was taken solely for delay and without sufficient cause, a

judgment of affirmance for want of prosecution should include as damages 10 per cent.
on the amount of the original jUdgment. Houston Transp. Co. v. Allien (Civ. App.) 17&
S. W. 1005.

Where the question raised by appellant was so well settled that there was no rea

sonable ground for the appeal, the court, believing it brought for delay, in affirming,
would assess the appellant 10 per cent. damages. Texas & P. Ry. Co. v. Erwin (Civ.
App.) 180, S. W. 662.

Under this article and Court of Appeals rule 43 (142 S. W. xiv), plainUff in error not
appearing, and a case of delay being suggested, and appearing from the record, judg
ment will be affirmed, with 10 per cent. damages. First Texas State Ins. Co. v. Pipe
(Civ, App.) 184 S. W. 278.

Under this article, where judgment was rendered November 10', 1914, writ of error
sued out and supersedeas bond filed April 30, 1915, and record filed August 6, 1915, there·
being no statement and the record containing no assignments of error, etc., judgment.
will be affirmed, with damages. Matthews v. Mitchell Bros. (Civ. App.) 186 S. W.
256.

Under this article damages will not be allowed unless grounds of alleged error are so.

frivolous that there could have been no. reasonable expectation of reversal. Common
wealth Bonding & Casualty Ins. Co. v. Heridrick s (Civ. App.) 187 S. W. 698.

Art. 1630. [1024] Remittitur.
Remission of part of recovery.-Whne, in a personal injury action, recovery for

medicines is erroneously allowed, a remittitur of the amount recovered cures the error.

'Galveston, H. & H. R. Co. v. Hodnett (Civ. App.) 155 S. W .. 678, judgment reversed 106-
Tex. 190, 163 S. W. 13.

Where the verdict is wholly based on a void oral contract, a remittitur of a part will
not cure the error therein. St. Louis, I. M. & S. Ry. Co. v. West Bros. (Civ. App.)
159 S. W. 142.

Where the evidence on appeal from justice court authorized a verdict for the wages
-sued for, judgment allowing attorney's fees under art. 2178, and punitive damages without
evidence to support such allowance, would be modified by permitting remittitur of the·

. fees and .punttive damages. Trinity County Lumber Co. v. Conner (Civ. App.) 176 S.
W. 911.

Where a verdict allows an excessive amount for medical attendance, the error may
be cured by plaintiff's filing a remittitur so as to conform .the amount to that supported
by the evidence.. Pecos & N. T. Ry. Co. v. Winkler (Civ. App.) 179 S. W. 691.

Where the charge on measure of damages was incorrect, a remittitur of the amount
.or judgment for the repairs will be accepted. Pecos & N. T. Ry, Co. v, McMeans (Clv..
App.) 188 S. W. 692.

.
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costs.-Wllere, after appeal, appellee remitted damages improperly awarded, the

judgment, under art. 2014, wil be affirmed, though the costs will be taxed against the ap
pellee. Atchison, T. & S. F. Ry. Co. v. Boyce (Civ. App.) 171 S. W. 1094.

Art. 1631. [1029a] Suggestion of remittitur.
Cited, Missouri, K. & T. Ry. Co. of Texas v. Smith (Civ. App.) 172 S. W. 750.

Dil'ecting remtttttur in general.-Where verdict for defendant on plea of reconvention
showed that jury allowed part of a claim. which should not have been submitted, held,
that the judgment would be reversed unless the entire amount of such claim was re

mitted. Gillispie v. Ambrose (Civ. App.) 161 S. W. 937.
Where, though the verdict is for the proper party, it is excessive, the judgment will

be reversed, unless a remittitur be entered. J. H. W. Steele Co. v. Dover (Civ. App.)
170 S. W. 809.

In an action for libel, error in submitting elements of special damages was harmless,
where the appellate court required plaintiff to file a remittitur before affirmance. Houston
Chronicle PUb. Co. v. Wegner (Civ. App.) 182 S. W. 45. .

On error by the trial court, probably or possibly causing rendition of an excessive ver

dict, when it is impossible for appellate court to mathematically determine the excess

erroneously found, this article does not apply, and the entire judgment will be reversed,
and the cause remanded for another trial. Id.

When it can be determined by the appellate court what excessive amount has
been found by the jury by reason of an erroneous instruction, the court is authorized to
cure such error by requiring a remittitur. Id.

Under this article, where judgment should be reversed only for excessive verdict,
in action for personal injuries, Court of Civil Appeals improperly reversed and remand
ed the case on ground alone that verdict was excessive. Wilson v. Freeman (Bup.) 185
S. W. 993.

Where the facts are undisputed, held, that error in rendering judgment for an exces

sive amount may be corrected by Court of Civil Appeals without new trial. Barton v.

McGuire (Civ, App.) 189 S. W. 31.7.
In action for delay in shipment of live stock that verdict is excessive to extent of im

provement in selling appearance of cattle on Thursday when they were sold, over

Wednesday the day when they arrived, at most only required a remittitur. St. Louis
Southwestern Ry. Co. of Texas v. MiUer & White (Civ. App.) 190 S. W. 819.

Amount of recovery indicating passion or prejudice.-Under this article Court of Civ
il Appeals held not precluded from reversing and remanding for excessive verdict, with
out indicating the excess and allowing a remittitur, where amount was so grossly ex

cessive as to show it was the result of passion and prejudice. Galveston, H. & S. A.
R. Co. v. Craighead (Civ. App.) 175 S. W. 1199, denying rehearing 175 S. W. 453.

Where in a personal injury action argument of plaintiff's counsel was prejudicially
erroneous and the verdict of the jury was large, the Court of Civil Appeals cannot, un

der this article, determine the amount of the excess and allow a remittitur. 'I'exas & P.
Ry. Co. v . Rasmussen (Civ. App.) 181 S. W. 212.

Tl'ivial excess.-The excess of $1.50' in judgment for $578.50 in a suit on a fire policy
for $500, because of excessive allowance of interest, held too trivial to call for remrttrtur
or to justify reformation of judgment. Fidelity Phenix Fire Ins. Co. v. Sadau (Civ. App.)
178 S. W. 559.

In action for delay in shipment of live stock, error in verdict in that it left undeter
mined only question of 25 cents per hundredweight on 470 pounds, due to decline in mar

ket from Tuesday to Thursday, was too small to even require a remittitur. St. Louis
Southwestern Ry. Co. of 'I'exa.s v. Miller & White (Civ. App.) 190 S. W. 819.

Art. 1633. [1029] Mandate issued when.
Recalling mandate to amend judgment.-An appellant prevailing on appeal has 30

days after filing record: to ask certiorari to correct it so that on a motion to retax costs
after that time, in effect a motion for certiorari to. correct judgment, court will not re

call its mandate and amend judgment. Houston & T. C. R.. Co. v, Montgomery (Civ.
App.) 189 S. W. 35{)1.

CHAPTER TEN

CONCLUSIONS OF FACT AND LAW

Art.
1636. Conclusions of law and fact to be

filed, when.
1638. Supplemental findings, motion for re

fusal assignable as error.

Art.
1639. Court shall decide all issues of fact

or law, and announce conclusions.

Article 1636. [1039] Conclusions of fact and law to be filed, when.
Construction and appllcation.-Art. 1 63fJ, when «onsidered in connection with this

article; does not require the Courts of Civil Appeals to file written opinions in affirmed
cases, of which the Supreme Court has no jurisdiction of an application for writ of error.
Fink v. San Augustine Grocery Co. (Civ. App.) 167 S. W. 35.

Conclusions of fact and law.�The Supreme Court will not entertain a case on writ of
error to a Court of Civil Appeals, where it has not made a statement of the facts, but
:;:efers to the opinion of the Court of Civil Appeals of another district. St. Louis South
western Ry, Co. of Texas v. Alexander, 106 Tex. 518, 172 S. W. 709, affirming judgment·
(Civ. App.) 141 S. W. 135.
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The Court of Civil Appeals will not answer questions in seriatim as a jury is requir
ed to do in a special verdict. National Ry, of Mexico v. Ligarde (Civ, App.) 172 S. W.
1140.

The Court of Appeals cannot, on the preponderance of evidence, make a finding of
fact on an issue not passed on by the trial court. Nalle & Co. v. Costley (Civ. App.)
174 S. W. 625.

Where there is evidence to support a finding that will support the judgment below
and submission of the issue to the jury was not requested, the Court of Appeals must
make such finding. Petty v. City of San Antonio (Civ. App.) 181 S. W. 224.

An oversight of undisputed facts by the Court of Civil Appeals does not constitute
prejudicial error, since the Supreme Court may consider such facts without a finding as
to the same. Cattlemen's Trust Co. of Ft. Worth v. Turner (Civ. App.) 182 S. W. 438.

Conclusiveness of findlngs.-Finding of fact by Court of Civil Appeals that intestate
was engaged in interstate commerce at time of injury is binding upon this court, in
absence of evidence to contrary. Geer v. St. Louis, S. F. & T. Ry. Co. (Sup.) 194 S. W.
939.

Opinion.-Where plaintiff's supplementary petition contained a general demurrer to
defendant's answer, to the overruling of which plairrtitf excepted, the opinion of the
Court of Civil Appeals on appeal by the defendant from a judgment against him, where
no cross-appeal was taken by plaintiff, need not state that the demurrer was filed and
overruled. Sanger v. First Nat. Bank of Amarillo (Civ. App.) 170 S. W. 1087.

Art. 1638. Supplemental findings, motion for; refusal assignable as

error.
Additional findlngs.-It is not the duty of the Court of Civil Appeals, on a motion for

additional findings of fact, to find facts that are undisputed, or recite evidence which
may conflict with findings made, Order of United Commercial Travelers of America v.
Roth (Civ. App.) 159 S'. W. 176.

_ Art. 1639. Court shall decide all issues of fact or law, and announce

conclusions.
1. Scope of review In general.-The question as to the right of plaintiff to foreclose

an instrument will not be reviewed, where the issue was not raised by the pleadings.
Allen v. Allen (Civ. App.) 158 S. W. 1049.

A writ of error did not bring the case up as to defendants who were not complain
ing, and whose title was not connected with that of defendants in error, where defend
ants in error upon another trial would not be entitled to a judgment against such other
defendants or no judgment on retrial could be less onerous on defendants in error if
the other defendants were continued as parties. State v. Dayton Lumber Co. (Civ. App.)
164 S. W. 48.

An objection to the validity of a, deed which was not raised in the pleadings, nor in
any matter brought to the attention of the trial court, cannot be urged for the first
time On appeal. Cooper v. Marek (Civ, App.) 166 S. W. 58.

.

The Court of Civil Appeals is not required to rule specifically on each assignment of
error, especially 'where the appellant makes no request for such rulings. Sanger v. First
Nat. Bank of Amarillo (Civ. App.) 170 S. W. 1087.

On an appeal by plaintiff from a judgment on a verdict directed for defendant, the
plainUff's evidence must be taken as true. Dawson v. King (Civ. App.) 171 S. W. 257.

Under this article, and in view of rule 101 for district and county courts (159 S. W.
xi), defendants in trespass to try title, who failed to file any cross-assignments of error

on appeal, were in no position to complain of court's cha.rg'e and its refusal to charge.
Hume v. Carpenter (Civ. App.) 188 S. W. 707.

\ .

2. -- Matters considered in determining question.-Opinion evidence on a sub
ject not requiring expert testimony, the admission of which was held harmless, could not
be considered by the appellate court in passing on the sufficiency of the evidence. Kan
sas City Southern Ry, Co. v. Carter (Civ. App.) 166 S. W. 115.

In determining the propriety of the overruling of defendant's general demurrer, the
evidence cannot be considered. International & G. N. Ry. Co. v. Owens (Civ. App.) 166
S. W. 412.

Thp, evidence offered in support of a pleading after a demurrer thereto has been
overruled cannot be looked to by an appellate court to test the sufficiency of the plead
ing. Missouri, K. & T. Ry. Co. of Texas v. Graham (Civ. App.) 1'68 S. W. 55.

Facts in evidence, not pleaded, . cannot be considered. Murray Co. v. Deal (Civ.
App.) 175 S. W. 718.

'

On appeal, the pleadings of both parties may be considered in determining their
\ sufftciency to support the judgment rendered. Webb v. Wessell (Civ. App.) 178 S. W. 696.

Where the court improperly admitted a statement of facts on a former appeal to
prove the testimony on former trial of a deceased witness, the appellate court will con
sider such testimony in determining whether the verdict was against the evidence.
Texas & N. O. R. Co. v. Williams (Civ. App.) 178 S. W. 701.

3. -- Questions consldered.-The court reversing a judgment will not pass on a.

question which will not arise on a subsequent trial. Pearce v. Heyman (Civ. App.) 158
S. W. 242.

.

.

An improper adjudication of costs is substantive error affecting the principal judg
ment, and is not merely a collateral matter, to be determined independently of the liti
gation in which the judgment is rendered. Nail v. Wolfe City Nat. Bank (Civ. App.)
158· S. W. 1166.

Whether plaintiff in trespass to try title can recover by showing estoppel where an
affirmative answer is interposed, need not be considered, where the jury found that there
was no estoppel. Penn v. Briscoe County (Civ. App.) 162 S. W. 916.

Where the jury, in trespass to try title, made no finding on the issue of five years'
hmttatton, assignments raising that question were immaterial. Glover v, Pfeuffer (Civ,
App.) 163 S. W. 984.
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Where the trial court sustained a general demurrer and also special exceptions to the

petition, and the appellate court reverses the ruling on the demurrer, it need not con

sider the rulings on the exceptions. Moody v. Chesser (Civ. App.) ,173 S. W. 917.
Where appellee's brief concedes reversible errors pointed out in appellant's brief, the

court will reverse and remand without passing in detail on the assignments. Floyd v.

Floyd (Civ. App.) 174 S. W. 715.
An appellate court has no authority to consider the excessiveness of the verdict, if

no complaint is made thereof by the party affected. International & G. N. Ry. Co. v.

.Jones (Civ. App.) 1751 S. W. 488.
'£he question of error in submitting the right of a materialman to apply payments

by the contractor to other accounts is abstract, where the jury specially found an

express promise by the owner to pay the account. Grant v. Alfalfa Lumber Co. (Civ.
App.) 177 S. W. 536.

It is the policy of appellate courts to consider whether contracts between carriers
and others are void as tending to stifle competition and work undue discrimination, wheth
er presented in the trtal or appellate court. Stephenson v. St. Louis Southwestern Ry.
Co. of Texas (Civ. App.) 181 S. W. 568.

Where a judgment must be reversed in any event, an appellate court will not if
self undertake to estimate the amount of excess damages in the judgment. Donada v.

Power (Civ. App.) 184 S. W. 793.
'

In view of the finding of the jury that a defendant was chargeable with notice of
the true character of a deed, under which his grantor held title, the admission of testi
mony tending to show that he did not have notice or the refusal of a special instruction
on this issue is immaterial, and will not be considered. Harris v. Hamilton (Civ. App.)
185 s. W. 409.

Since property taken by condemnation may be used for the purposes for which it was
taken only, and the owners may use it until needed for that purpose, it is immaterial
whether the right acquired by the- condemtnation proceedings is called a base fee or an
easement. Lawson v. Port Arthur Canal & Dock Co. (Civ, App.) 185 S. W. 600.

In action against initial and connecting carriers of live stock, where judgment was

in favor of connecting road, and no complaint made, admissibility of testimony of plain
tiff that he signed, without reading, written contract, limiting initial carrier's liability
for damages to injuries sustained on own line, became immaterial and unnecessary to be
decided. Ft. Worth & D. C. Ry. Co. v. Gatewood «nv, App.) 185 8'. W. 932.

Where reversal is necessitated by other error, the court on appeal need not consider
alleged error in giving undue emphasis to a certain issue, which error can easily be rem

edied on the new trial. Ft. Worth & D. C. Ry, Co. v. Yantis (Civ. App.) 185 S. W. 96!t.
Where a judgillent in an action for damages was reversed on other grounds, the ques

tion of the inadequacy of the damages need not be determined. Beaumont, S. L. & W.
Ry, Co. v. Daniel (Civ. App.) 186 S: "'T. 383.

An appellate court will not decide questions unnecessary to the' affirmance, reversal, or
rendition of a judgment. Uhr v. Lambert (Civ. App.) 188 S. W. 946.

Where a case is reversed and remanded on other grounds, assignments of error at
tacking the sufficiency of evidence will not be discussed. San Antonio Portland Cement
Co. v. Gschwender (Civ. App.) 191 S. W. 599.

Where appellees are the, record owners of real estate, it is unnecessary to pass upon
their claim by adverse possession. W. T. Carter & Bro. v. Collins (Civ. App.) 192 S. W.
216.

'

In action against part owner by abandoned wife of other owner for fraudulently secur

ing the entire ownership, it is unnecessary to decide whether plaintiff wife could main
tain the action where her allegations are insufficient to establish fraud. Baugh v. Hous
ton (Civ. App.) 193 s. W. 242.

Where a defendant surety was discharged by extension of a note without his consent,
it is unnecessary to decide whether failure to sue thereon within a certain time also dis
charged him. Cruse v. Oau (Civ. App.) 193 S. W. 40'5.

In stockholder's suit, where decree expressly denied pla.irrtlffs any relief by way of
enjoining corporation from acquiring property in California, proposition that so much
or petition as sought such injunction was fatally defective presented an academic ques
tion. Southwestern Portland Cement Co. v. Latta. & Happer (Civ. App.) 193 S. W. 1115.

4. -- Theory and grounds of declston of lower court.-A judgment being correct,
though for a different reason than stated by the court, should be affirmed. General Bond
ing & Casualty Ins. Co. v. McCurdy (Civ. App.) 183 S. W. 79'6; Hamilton Compress Co.
v, Lawson (Civ. App.) 175 8'. W. 474; Ashley v. Holland (Civ. App.) 180 s. W. 635; Bul
lock v. Crutcher (Civ. App.) 180 S. W. 940; Texas & Pacific Coal Co. v. Gibson (Civ'.
App.) 18(} S. W. 1134; Ludtke v. Smith (Civ. App.) 186 S. W. 266.

In an action to establish the boundary of plaintiff's land with reference to a public
road, where all the parties and the court treated a particular corner as the beginning
corner of the survey, a judgment based on that theory will be affirmed in the absence
or error of law. Penn v. Briscoe County (Civ. App.) 162 S. W. 916.

Judgment cannot be sustained, on appeal on a theory which was not submitted to
the jury. Galveston, H. & S. A. Ry. Co. v. Walker (Civ. App.) 163 S. W. 1008.

A judgment for plainti-ff predicated solely on an unconstitutional statute cannot be
sustained on the theory that the petition showed a, common-law right, of recovery. Gal-
veston, H. & S. A. Ry. Co. v. King (Civ. App.) 174 S. W. 335. .

.

The Court' of Civil Appeals will affirm the correct judgment below on special excep
tton to the petition, though the trial court assigned the wrong reason therefor. Dublin
Fruit Co. v. Neely (Civ. App.) 182 s. W. 406.

,

Where plaintiff in separate counts urged defendant's liability on the theories of agen
cy and of partnership, the question on appeal, whether the evidence sustained the finding
as to partnership., was immaterial, where it did sustain the finding as to agency. Dag
get v. Avis Hardware Co. (Civ. App.) 183 S. W. 20.

A judgment which can be-supported by any reasonable theory as to the evidence must

�e aflirmed, where .there are no conclusions of fact and law, Coker v. Mott (Civ, App.)
_90 S. W. 747.
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Where cause was tried by jury, and judgment is sustained by pleadings and proof, it
should be affirmed by appellate court, though trial court gave erroneous reasons there
for. Speed v. Sadberry (Civ. App.) 190 s. W. 78l.

In trespass to try title, judgment for plaintiff who deraigned title from the state
will be affirmed, although the trial court based its decision upon an erroneous ground.
Vann v. George (Civ. App.) 191 S. W. 585.

. The fact that several reasons are given by the court for the verdict rendered, and that
some of them are not supported by the record, will not render the judgment bad if it
can be sustained by other reasons given. Calvin v. Neel (Civ. App.) 191 S. W. 79l.

Where, because of trial court's failure to file findings of fact, appellate court cannot
sa.y upon which of two theories court based judgmlent, decision will be affirmed where
ttere is sufficient testimony upon which to base decision on either theory. Houston E. &
W. T. Ry. Co. v. Cavanaugh (Civ. App.) 194 S. W. 642. ,

5. Facts undisputed.-Where the evidence is without conflict, the Court of Civil Ap
peals may render the proper judgment, but where there is any conflict on a material is
sue, it may not substitute its findings for those of the trial court. Post v. State, 106
Tex. 500, 171 S. W. 707, reversing judgment State v. Post (Civ. App.) 169 s. W. 40l.

6. Issues determined on prior appeal.c=A dectsion of the Court of Appeals that the
evidence was not sufficient to show that the railroad agent had misrouted a shipment is
the law of the case 'on a subsequent appeal, where the evidence at the second trial was

substantially the same as at the first. St. Louis, B. & M. Ry. Co. v. True Bsos, (Civ.
App.) 159 S. W. 152.

In trespass to try title, a holding on appeal that the evidence was sufficient to sup
port a verdict for plaintiff did not prevent a holding on a subsequent appeal that the evi
dence on that trial was sufficient to support a finding that defendants had title by limi-
tations. Dryden v. Makey (Civ. App.) 160 S. W. 302.

.

Assignments of error determined on a former appeal adversely to appellant taking a

second appeal will be overruled. Harris v. Wagnon (Civ. App.) 162 s. W. 2.
Where, on appeal, the court held that the case should have been submitted to the

jury, the holding is conclusive on a subsequent appeal in the same case, where the facts
and issues are practically the same. Coca-Cola Co. v. Williams (Civ. App.) 164 S. W.
1032.

A decision on a former appeal of a case is the law of the case on a subsequent ap-
peal. Kelley v. Fain (Civ. App.) 168 s. W. 869.

.

The holding on appeal that a general allegation of negligence in the petition is per
missible, is the law of the. case on a subsequent appeal. Trinity & B. V. Ry. Co. v.

Geary (Civ. App.) 169 S. W. 201, judgment reversed (Bup.) 172 S. W. 545.
Although on it prior appeal, a question was decided on review of the court"s action

in sustaining demurrers to the petition, the decision will not be disturbed on appeal from
a judgment on trial of the issues, where the .evidence did not differ materially from the

allegations of the petition. Southwestern Surety Ins. Co. v. Stein Double Cushion Tire
Co. (Civ. App.) 180 S. W. 1165.

Decision of question on former appeal is not res judicata, preventing review of same

question on subsequent appeal; subsequent review being in the discretion of the court.
Houston Oil Go. of Texas v. Davis (Civ. App.) 181 S. W. 851.

Contention that award of punitive damages is excessive should not be sustained, a

greater amount having, on a prior appeal, been held not excessive. St. Louis Southwest
ern Ry. Go. of Texas v. Thompson (Civ. App.) 192 s. W. 1095.

A determination of the Court of Civil Appeals in a former appeal in the same case

which was upheld by the Supreme Court becomes the law of the case. Hines v. Meador
(Civ. App.) 193 s. W. 1111. .

Where Court of Civil Appeals has in a previous decision in same case passed upon
identical question now before it, even if it was dictum, and appellant having urged upon
Supreme Court identical question on motion for writ of error which was refused, judg
ment will be affirmed. Houston E. & W. T. Ry, Co. v. Cavanaugh (Civ. App.) 194 s. W.
642.

.

Unless very clearly erroneous, rulings made upon a former appeal should be deemed
the law of the case in all subsequent proceedings. First Nat. Bank v. Mangum (Civ.
App.) 194 s. W. 647.

7. Issues not passed on by court or jury.-An assignment that the court erred in
overruling a motion to suppress the deposition of a witness would not be reviewed, where
the record did not show that the motion was called to the attention of or ruled on by the
trial court. Sanders v. Dunn (Civ. App.) 158 s. W. 1041.

Where the trial court made no ruling, the point is not reviewable on appeal. Hicks
v. Murphy (Civ. App.) 162 S. W. 925.

Where there is a total failure to state a cause of action, or of some fact essential to

it, the defect may be taken advantage of on appeal, though defendant's general demur
rer has not been ruled on by the trial court. City of San Antonio v. Bodeman (Civ.
App.) 163 S. W. 1043.

An assignment to the overruling of a plea setting up the pendency of a suit in an

other county on the same cause cannot be sustained, where it does not appear that any
action was taken by the trial court on the plea, and the transcript does not show any
exception with relation thereto. United Benevolent Ass'n of Texas v. Lawson (Civ. App.)
166 S. W. 713.

Where the appeal record fails to show any ruling on the pleadings, error in alleged
rulings thereon will not be reviewed, except where the petition is fatally defective. �av
age v. Mowery (Civ. App.) 166 S� W. 905.

Where neither the appellant's statement under an assignment nor the record shows
that the court sustained an exception to any part of his petition, the assignment of error
to the sustaining of an exception thereto need not be considered.. City of Ft. Worth v.

Morgan (Civ. App.) 168 S. W. 976.
Error in overruling special demurrer cannot be· considered where record fails to show

any. demurrer presented or acted upon or exceptions taken. Allen v. Reed (Civ. App.)
179 S. W. 544.
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Assignments of error complaining of the court's overruling of exceptions cannot be
-considered where the record did not show that the court made any ruling. Oliver v:
Oliver (Civ. App.) 181 S. W. 705.

Where material error has been committed and the jury has decided 'the issues sub
mitted contrary to the testimony, the appellate court cannot affirm the judgment because
there was testimony which might have supported a finding for the successful party upon
another issue, which was not submitted to the jury. Gulf, C. & S. F. Ry. Co. v. Prazak
<Civ. App.) 181 S. W. 711.

In an action to foreclose a chattel mortgage, held that there being no plea presented
or request for a finding that defendants acted upon agreement of plaintiff's agent to re

lease the mortgage, so as to estop plaintiff from claiming full payment, the question will
not be considered on appeal. Lee v. Clay Robinson & 'Co. (Civ. App.) 185 S. W. 1061.

In an action for trespass to try title and for damages for cutting timber, where no

-questtoris of the amount or value of timber cut are submitted to the jury, these issues 'on
.appeal will be treated as having been waived. Moore v. Reid (Civ. App.) 186 S. W. 245.

Where pleas of misjoinder, in the form of special exceptions, were not acted upon by
the court, they will be regarded by the appellate court as having been waived. Baber v.

Galbraith (Civ. App.) 186 S. W. 345.
'I'hare is nothing to consider under an assignment complaining of failure to sustain

.a demurrer, the record not showing the demurrer was presented to or acted on by the
·court. Anderson v. Gammon (Civ. App.) 189 S. W. 798.

In landowner's suit against city, for price of land sold for reservoir and to foreclose
implied lien, where general demurrer to petition, which did not affirmatively show that
no provision had been made by city to provide for payment of the debt, as required by
Const, art. 11, §§ 5, 7, was not called to attention of, or acted on, by court below, demur
rer was waived. City of Ft. Worth v. Reynolds (Civ. App.) 190 S. W. 501.

8. Review of facts-Power and duty to review.-In the absence of any findings of
fact or conclusions of law by the -trial court, the Court of Civil Appeals must look to the
record to see if under the pleadings, there is evidence to sustain the judgment entered
by the trial court. Childs v. McGrew (Civ. App.) 171 S. W. 505.

The appellate court may set aside verdict and award new trial when the evidence is
·of that force and character as to make such action necessary and proper. St. Louis
Southwestern Ry. Co. of Texas v. Sterling (Civ. App.) 178 S. W. 665.

\

It is the duty of a Court of Civil Appeals to sustain the jury'S verdict and the judg
ment below when it can be done upon a reasonable interpretation of the findings and
facts. Lofland v. Greenwood (Civ. App.) 181 S. W. 517.

Where error is assigned to the refusal of a new trial because the jury received mate
rial communications, the exact character of which was unknown to the appellants, the
court, on appeal, could not review the order, since review would necessarily. be based on

speculation. Crosby v. Stevens (Civ. App.) 184 S. W. 705.
.

On appeal from directed verdict for contestee and proponent, the court is not to de
termine whether a verdict for contestant should be permitted to stand, but, whether the
-evldence was sufficient to require a submission of issue of undue influence to jury.
Rounds v. Coleman (Civ. App.) 189 S. W. 1086.

Whether operation of interurban electric cars imposes an additional servitude on the
-street, not contemplated in· its dedication, is a question of law and decision thereon, not
conclusive, but reviewable. Galveston-Houston Electric Ry. Co. v. Jewish Literary So
ciety (Civ. App.) 192 S. W. 324.

Upon appeal, the evidence should be considered as a whole in determining whether
a verdict was justified. Panhandle & S. ]\ Ry. Co. v. Harp (Civ. App.) 193 S. W. 438.

The appellate court cannot look to the evidence, unless it is uncontradicted, to see
what jury ought to have found in order to determine what they did find, but when a ver
dict is apparently not clear, it may look to evidence to determine that it is in fact am

biguous. Pecos & N. T. Ry. Co. v. Railroad Commission of Texas (Civ. App.) 193 S. W.
770.

9. -- Extent of review In general.-The appellate court must reject all evidence
favorable to appellant and consider only the facts tending to sustain the verdict, and, if
the verdict has been arrived at in an }lonest and impartial ·effort to reach the truth, can
not set it aside. Farmers' and Merchants' Gin Co. v. Simmons (Civ. App.) 178 S. W. 621.

In reviewing a verdict for plaintiff for negligence, all evidence tending to show he was

guilty of contributory negligence must be given the construction most favorable to him.
Ft. Worth & D. C. Ry. Co. v. Alcorn (Civ. App.) 178 S. W. 833.

10. -- Number of witnesses.-A verdict on conflicting evidence will not be dis
turbed merely because it is contrary to the testimony of the greater number of the wit
nesses. Waterman Lumber Co. v. Shaw (Civ. App.) 165 S. W. 127.

The jury's finding on conflicting evidence .that arbitrators had considered the merits
of defendant's claim for damages, though opposed to the testimony of two of the three
arbitrators, could not be interfered with on appeal. Slaughter v. Crisman & Nesbit (Civ.
App.) 178 S. W. 1. '

The mere fact that more witnesses gave evidence on one side than on the other does
not authorize the Court of Civil Appeals to disturb a jury's finding. Koch v. Noster (Civ.
App.) 182 S. W. 372.

.

The Court of Civil Appeals will not set aside a judgment rendered by the lower court
Simply on a matter of a preponderance of evidence, which is not the number of witnesses,
but the weight and value that is given to the evidence by the jury or by the trial court.
Andrews v. Fuller (Civ. App.) 186 S. W. 275.

11. -- Credibility of witnesses.-Upon trial before the court without a jupY the
credibility of witnesses was for the court. Turner v. Ontiberos (Civ. App.) 193 S. W.
1089; Webb v. Wessell (Civ. App.) 178 S. W. 696; Emery v. Barfield (Civ. App.) 183 S.
W. 386; Derry v. Harty (Civ. App.) 187 S. W. 343; Boerger v. Vandegrift (Civ. App.) 188
S. W. 948.

The Supreme Court will not determine the credibility of witnesses or the weight of
their testimony. Shaw v. Faires (Civ. App.) 165 S. W. 501.
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Damages awarded for personal injuries, authorized if plaintiff's testimony and that of
his physicians is true, cannot be disturbed. Galveston, H. & S. A. Ry, Co. v. Dickens
(Civ. App.) 170 S. W. 835.

.

The weight of the testimony and the credibility of the witnesses is exclusively for
the jury, and the appellate court will not set aside their findings where the evidence is
reasonably sufficient to support it. Farmers' & Merchants" Gin Co. v. Simmons (Civ.
App.) 178 S. W. 621.

A verdict on conflicting testimony justifying a verdict either way, according to which
witnesses are believed, will not be disturbed on appeal. Thomas v. Abbott (Civ. App.)
182 S. W. 19.

Credibility of witnesses giving testimony supporting plaintiff's allegations held for the
jury, and not for an appella.te court. Galveston, H. & S. A. Ry. Co. v. Moses (Civ. App.)
184 S. W. 327.

.

In suit on policy defended on the ground of nonliability by reason of failure to pay
assessments, the credibility of the witnesses and the weight to be given' their conflicting
testimony was for the jury, and its verdict could not be disturbed. Modern Woodmen of
America v. Yanowsky (Civ. App.) 187 S. W. 728.

The fact that the trial judge accepted testimony of defendant alone as against that
of plaintiff and his witnesses is not ground for a reversal. Coker v. Mott (Civ. App.) 190
S. W. 747.

'

Credibility of testimony of defendant's alleged agent as to existence of agency and
authority of witness, held question for jury, not for appellate court to determine. Alamo
Ldve Stock Commission Co. v. Heimer (Civ. App.) 192 s. W. 591.

12. -- Probative force of evidence.-The trial court is the judge of the weight of
the evidence. Emery v. Barfield (Civ. App.) 183 S. W. 386.

13. -- Conclusiveness ·of verdicts in general.-A verdict based on sufficient evi
dence is conclusive. Hughes v. Hughes (Civ, App.) 191 S. W. 742; Dunman v. McKinney
(Civ. App.) 158 s. W. 1053; Hammel v. Benton (Civ. APP.) 162 S. W. 34; Vickrey v.

Dockray (Civ. App.) 158 S. W. 1160; Times Pub. Co. v. Rood (Civ. App.) 163 S. W. 1037;
Mutual Life Ins. Ass'n of Donley County v. Rhoderick (Civ. App.) 164 S. W. 1067; Cattle
men's Trust Co. v. Beck (Clv. App.) 16'( S. W. 753; Guitar v. Commercial Nat. Bank of
Abilene (Civ. Ap�.) 168 S. W. 477; Hutchinson v. Murray (Civ. App.) 169 S. W. 640;
Paul Stone Co. v. Saucedo (Civ. App.). 171 S. W. 1038; Ft. Worth Horse & Mule Co. v.

Burnett (Civ, App.) 171 S. W. 1076; Scarbrough v. Wheeler (Civ, App.) 172 S. W. 196;
Frith v. Wright (Civ. App.) 173 S. W. 453; Texas & -Po Ry, Co. v. Marrujo (Civ. App.)
172 S. W. 588; National Surety Co. v. Silberberg Bros. (Civ. App.) 176 S. W. 97; O'Neil
v. Gibson (Clv. App.) 177 s. W. 183; Knights of the Maccabees of the World v. Parsons
(Ctv, App.) 179 S. W. 78, judgment reversed �Sup.) 182 S. W. 672; Houston Oil Co. of
Texas v . .Tones (Civ. App.) 184 S. W. 611; Matthews v. Kirkland (Civ. App.) 186 s. W.
423; Houston Belt & T. Ry. Co. v. Price (Civ. App.) 192 S. W. 359; Galveston, H. & S.
A. Ey. Co. v. Miller (Civ. App.) 192 s. W. 593. .

Where the appellate court is unable to say that the jury were wrong, the verdict will
not be disturbed. Missouri, K. & T. Ry. Co. of Texas v. Leabo (Clv, App.) 161 S. W. 382;
Texas & N. O. R. Co. v. Cunningham (Civ. App.) 168 S. W. 428.

The Court of Appeals can only interfere with a verdict where there is no evidence
to support it, or where the evidence is insufficient to support it, or where the evidence
is conflicting but the verdict is manifestly unjust and against the weight of the evidence.
Slaughter v. Crisman & Nesbit (Civ. App.) 178 S. W. 1.

14. -- Sufficiency of evidence' in support of verdicts.-Where there is any evi
dence to support a verdict it cannot be disfurbed on appeal. Texas Midland R. R. v.,
Wiggins (Civ, App.) 161 s. W. 445; St. Louis Southwestern Ry. Co. of Texas v. Cole (Civ,
App.) 159 S. W. 146; Texas & P. Ry. Co. v: Stevens (Civ. App.) 173 S. W. 629; Hovey
v. Sanders (Civ. App.) 174 S. W. 1025; Manning v, Beaumont, S. L. & W. Ry. Co. (Civ.
App.) 181 S. W. 687; Dudley & Orr v. Hawkins (Civ, App.) '183 -S. W. 776; Zavala Land
& Water CO. V. Tolbert (Civ. App.) 184 S. W. 523; Kersh v. Matthews (Civ. App.) 186
S. W. 783; Houston Belt & Terminal Ry. Co. V. Hardin Lumber Co. (Civ. App.) 189 S.
W.• 518; Southern Pac. Co. v. Gordon (Crv. App.) 193 S. W. 471.

On the question of contributory negligence in a. railroad employe's action for personal
injuries under the federal Employers' Liability Act, the Appellate Court will only examine
·the evidence to determine whether there was any evidence from which the jury could
reasonably have found a verdict for plaintiff. Missouri, K. & T'. Ry. Co. of Texas v.

Rentz (Civ. App.) 162 S. W. 959.
Where the issues of negligence and contributory negligence were fullY and fairly sub-·

mitted, and it could not be said that the jury's findings in relation thereto were without
substantial evidence to support them, the appellate court was not warranted in disturb
ing the verdict. St. Louis Southwestern Ry. Co. of Texas v. Evans (Crv. App.) 166 s.
W.702.

Where there was evidence to support the findings on the controlling issues, the ver

dict cannot be disturbed, although the evidence was not conclusive. W. A. Leyhe Piano
Co. v, American Multig'raph Sales Co. (C'iv. App.) 171 S. W. 494.

A verdict reasonably supported by evidence will not be disturbed. El Paso & South
western Co. v. La Londe (Civ. App.) 173 S. W. 890; writ of error denied (Sup.) 184 S. W.
498; Flynn v . .T. M. Radford Grocery Co. (Civ. App.) 174 S. W. 902.

A verdict supported by substantial evidence will not be disturbed. Southern Traction
Co. v. Hulbert (Civ. App.) 177 S. W. 551.

In suit upon an oral lease of pasture land for six months, where defendant denied
the contract pleaded, the verdict for defendant will not be disturbed by reason of defend
ant's admission that he had put cattle in the pasture, and that he owed pasturage for
some cattle. White v. Barrow (Civ. App.) 182 S. W. 1154.

Mere preponderance of evidence against a finding will not, under the rules, authorize·
a reversal, but where the statement of facts shows that the preponderance of the evi
dence is such as to indicate that the jury have not been governed thereby, appellate'
courts are authorized to reverse. Eureka Ice Co. v. Buckloo (Civ. App.) 188 S. W. 510.

The finding of the jury as to the reasonable value of an attorney's fees in partition'
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suit cannot be disturbed on appeal, though differing greatly from defendants' opinion of

their value. Branham v. Hallam (Civ.. App.) 191 S. W. 158.
.

Assignment of error that court erred in rendering judgment for defendant by reason

of jury finding that defendant violated federal Safety Appliance Act cannot be sustained

where there is neither pleading nor evidence of such violation. McIntosh v. Atchison,
T. & S. F. Ry. Co. (Civ. App.) 192 S. W. 285.

.

IIi passing upon whether there is sufficient evidence to sustain a verdict, the ap

pellate court must reject all evidence favorable to the defendant, and consider only that

favorable to the verdict, in which case, if the jury might have reached the verdict they
did, it cannot be set aside. Ft. Worth & D. C. Ry, Co. v. Decatur Cotton Seed Oil Co.

(Civ. App.) 193 s. W. 392.
The verdict of the jury finding that a settlement of a claim, under an accident in

surance policy, was procured by fraud, will not be disturbed, where the evidence discloses

suspicious circumstances of the character to induce belief that artifice has been prac
ticed or that confidence has been abused. North Alferican Accident Ins. Co. v. Miller

(Civ. App.) 193 s. W. 750.

15. -- bpposed to opinion of appellate court.-The verdict of a jury when sus

·tained by evidence cannot be disturbed, no matter what the appellate court may think

as to the relative standing and reputation of the witnesses for truth and veracity. Dry
den v. Makey (Civ. App.) 160 S. W. 302; Texas Midland R. R. v. Becker & Cole (ClV.
App.) 171 S. W. 1024; Just v. Herry (Civ. App.) 174 S. W. 1012; Hudgtns v. Hammers

(Civ. APP.) 178 s. W. 986; T. W. Marse & Co. v. Flockinger (ClV. App.) 189 s. W. 1017.

Where the case was left to the trial judge under an agreement that he should in

struct a verdict, the appellate court must find the facts to uphold the judgment if there
is any evidence to support such a finding, even though it might itself have decided the

facts otherwise. Central Bank & Trust 'Co. of Houston v. Hill (Civ. App.)· 160 S.

W. 1099.
Verdict for plaintiff, in: an action to reform a policy by inserting his name as mort

gagee and payee, brought on the ground of mistake in writing the policy, in which the.
evidence was required to be clear and convincing, will not be rejected on appeal merely
because the reviewing court would have found otherwise on the question of the cred

ibility of the witnesses. Western Assur. Co. v. Hillyer-Deutsch-Jarratt Co. (Civ. App.)
167 S. W. 816.

16. -- VerdllCts on conflicting evidence.-A verdict on conflicting evidence will
not be· disturbed. Camp v. Smith (Civ. App.) 166 S. W. 22; Stevens v. Crosby (Civ.
App.) 166 s. W. 62; Copeland v. Porter (Civ. App.) 169 s. W. 915; Thomas v.

Barthold (Civ. App.) 171 s. W. 1071; Memphis Cotton Oil Co. v. Gardner (C'iv.
App.) 171 S. W. 1082; Elliott v. Clark (Civ. App.) , 172 s. wi 560; Citizens' State
Bank v. McShan (Civ. App.) 172 S. W. 565; Glover v. Phillips (Civ. App.) 174 s.
W. 657; 'l'hompson v. Pennington (Civ. App.) 174 s. W. 944; Houston & T. C. R.
Co. v. Bukowsky (Civ. App.) 175 s. W. 477; Knight v. England

.

(Civ, App.) 175 S. W.
480; Smith v. Guerre. (Civ. App.) 175 S. W. 1093; Houston East & West Texas Ry.
Co. v. Houston Packing Co. (Civ. App.) 176 S. W. 63; Lone Star Canal C9. v. Brous
sard (Civ. App.) 176 S. W. 649; Gibson v. Dickson (Civ. App.) 178 s. W. 44; Webb v.

Harding (Civ. App.) 159 S. W. 1029; Pecos & N. T. Ry. Co. v. Coffman (Civ. App.)
160 S. W. 145; Missouri, K� & T. Ry. Co. of Texas v. Scott (Ctv. App.) 160 s. W. 432;
Ebersole v. Sapp (ClV. App.) 160 s. W. 1137; Beaumont & G. N. R. Co. v. Gonzales
(Civ. App.) 163 S. W. 619; Bond v. Hancock (Civ. App.) 163 S. W. 660; Iowa Mfg.
Co. v. Walcowich (Civ. App.) 163 s. W. 1054; Malcolm v. Sims-Thompson Motor Car
Co. (Civ. App.) 164 s. W. 924; Shaw v. Faires (Civ. App.) 165 s. W. 501; Fonda v.

Colquitt (Civ. App.) 165 s. W. 1195; Mills v. Belden (Civ. Aj p.) 162 S. W. 368; Missouri,
K. & T. Ry, Co. of Teaxs v. Maples (Civ. App.) 162 s. W. 426; Slover v. Goode (Civ.
App.) 163 S. W. 333; Texas Co. v. Earles (Civ. APP.) 164 s. W. 28; Camden Fire Ins.

Ass'n of Camden, N. J., v. Puett (Civ. App.) 164 s. W. 418; Wlatson v. Rice
. (Civ. App.)"

166 S. W. 106; Jackson v. Biggerstaff & Perkins (Civ. App.) 168 S. W. 42; Murray Gin
Co. v. Putman (Civ. App.) 170 s. W. 806; Southern Kansas Ry. Co. of Texas v. Barnes
(Clv. App.) 173 8. W. 880,; Fidelity & Casualty Co. v. Joiner (Civ. App.) 178 S. W. 80.6;
Knights of the Maccabees of the World v. Parsons (Civ. App.) 179 S. W. 78, judgment
reversed (Sup.) 182 S. W. 672; Hughes v. Colbert (Civ. App.) 179 ·S. W. 443; Same
v. Butler (Civ. App.) 179 S. W. 443; Smith v. Webb (Civ. App.) 181 S. W. 814; Lucas
v. Harrison (Civ. App.) 182 S. W. 74; Texas & N. O. R. Co. v, Turner (Civ. App.) 182
S. W. 357; Newman v. Davis (Civ. App.) 184 S. W. 1078; Behles v. Blum (Civ. App.)
182 S. W. 386;. Galveston, H. & S. A. Ry. Co. v. Marti (Civ. App.) 183 S. W. 846; Crosby
v. Stevens (Civ. App.) 184 S. W, 705; White v. Peters (C"J.v. App.) 185 S. W. 659; Texas
Midland R. Co. v. Truss (Civ. App.) 186 S. W. 249; Townsend v. Pilgrim (Civ. App.) 187
S. W. 1021; Chapman v. Witherspoon (Civ. App.) 192 S. W. 281; St. Louis Southwestern
Ry, Co. of Texas v. Preston. (Civ, App.) 194 S. W. 1128.

Special findings by the jury on questions of fact are binding on the appellate court,
though there is evidence to the contrary. Earhart v. Agnew (Civ. App.) 190 S. W. 1140;
Old River Rice Irr. Co. v. Stubbs (Civ. App.) 168 S. W. 28; Stark v. Brown (Civ. App.)
193 S. W. 716.

A verdict establishing the location of a boundary line on conflicting evidence will
not be set aside. Clemmons v. Johnson (Civ. App.) 16'7 S. W. 1103; Stewart v. Wil
liams (Civ. App.) 167 S. W. 761.

On reviewing the refusal to direct a verdict for defendant, the court will determine
,,:hether the evidence of plaintiff sustains the verdict for him, and, if so, will not con
SIder the conflicting evidence. Lisle-Dunning Const. Co. v. McCall (Civ. App.) 167 S.
W.810. .

On appeal from a judgment for plaintiff the Court of Civil Appeals in deference to
the verdict must take plaintiff's testimony as true. Wick v. McLennan (Civ. App.) 186
S. W. 847.

It is no objection to answers of the jury on conflicting evidence that it apparently
gaye more credit to witnesses of appellee than those of appellant. Walter v. Rowland

. (ClV. App.) 189 S. W. 981.
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On review of 'evidence to support a verdict for plaintiff in deference' to verdict, evl
-derice most favorable to plaintiff must be accepted as true. Swearingen v. Swearingen
(Civ. App.) 193 s. W. 442.

.

17. -- Deposition evidence.-Where the testimony of a witness was by deposi
'tion, the finding of the jury on the issue, as to which his was the only evidence, was
not entitled to the conclusive force it otherwise might have been. State Mut. Life Ins.
Co. of Rome, Ga., v. Long (Civ. App .•) 178 S. W. 778.

18. -- Verdicts against weight of -evidence.-A judgment will be reversed if the
verdict is so against the weight and preponderance of the evidence as to be manifestly
wrong. Wofford v. Strickland (Civ. App.) 160 S. W. 623; Kanaman v. Hubbard (Civ.
App.) 160 S. W. 304; Texas Midland R. R. v. Wiggins (Civ. App.) 161 S. W. 445; Kohl
berg v. Awbrey & Semple (Civ. App.) 167 S. W. 828; Galveston, H. & S. A. Ry. Co. v.

Patterson (Civ. App.) 173 S. W. 273; American Nat. Ins. Co. v. Fulghum (Civ. App.)
177 S. W. 1008; Blair & Hughes CD. v. Watkins & Kelley (Civ. App.) 179 S. W. 530;

"Texas & N. O. R. Co. v. JDnes (Civ. App.j 187 S. W. 717. I

A verdict will not be set aside unless palpably against the weight of the evidence.
Horton v. Texas Midland R. R. (Civ. App.) 171 s. W. 1023; Rodgers v. Texas & P. Ry.
'CD. (Civ. App.) 172 S. W. 1117; Virginia Fire & Marine Ins. :Co. v. St\. Louis South
western Ry, Co. (Civ, App.) 173 S. W. 487; Shaw v. Garrison (Civ. App.) 174 S. W. 942.;
French v. De Moss (C'iv. App.) 180 S. W. 1105; Koch v. Noster (Civ. App.) 182 S. W. 372.

On appeal a verdict cannot be disturbed because against the greater preponderance
-of the evidence. International & G. N. Ry, Co. v. Vogel (Civ. App.) 184 S. W. 229';
Lisle-Dunning Const. Co. v. McCall (Civ, App.) 167 S. W. 810; Benford Lumber Mfg.
-Co. v. Knox (Civ. App.) 168 S. W. 32; Thomas v. Barthold (Civ. App.) 171 S. W. 1071;
Lofland v. Greenwood (Civ. App.) 181 S. W. 517; Young Men's Christian Ass'n v. Jasse
(Civ. App.) 183 S. W. 867.

'

In trespass to try title where defendants claimed constructlve possession of the en

tire tract, a finding that they had possession of only 21h acres held not so palpably
.agatnst the evidence as to authorize the appellate court in setting it aside. Dupont v.

Texas & N. O. R. Co. (Civ. App.) 158 S. W. 195.
.

Where there is more than a scintilla of evidence, the appellate court cannot de
termine that a verdict would be so against the weight of evidence as to require it to be
set aside. Jones v. First Nat. Bank (Civ. App.) 160 S. W. 126.

Art implied finding depending on the giving of credit to plaintiff's testimony, rather
than to that of two others, as to how he was walking at the time of the accident, cannot
be said to be so against the great weight of the evidence as to be manifestly wrong.
Texas & N. O. Ry. Co. v. Siewert (Civ. App.) 163 S. W. 624.

In an action to determine boundaries, the jury are the judges of the Weight of the
testimony. Thatcher v. Matthews (Civ. App.) 183 S. W.. 810.

In action to recover money on oral contract, where testimony of parties is in direct
-conflict, and neither' is corroborated by other witnesses or circumstances, verdict will
not be set aside as contrary to. weight of evidence. Chapman v. Witherspoon (Civ. App.)
192 S. W. 281.

19. -- Amount of verdict.-Where it did not appear the result of passion or

-prejudlce, an award cif damages in a personal injury action will not be disturbed. Smith
v. Webb (Civ. App.) 181 S. W. 814; Trinity & B. V. Ry. Co. v. Dodd (Civ. App.) 167
s. W. 238; Galveston, H. & S. A. Ry, ce. v. Webb (Civ. App.) 182 S. W. 424; Foster
Lumber Co. v. Rodgers (C'iv. App.) 184 s. W. 761.

That the amount of a verdict is against the preponderance of the evidence does
mot authorize the appellate court to set it aside as excessive. Houston Belt & Terminal
Ry. CD. v. Lee (Giv. App.) 185 S. W. 393; Kanaman v. Hubbard (Clv. App.) 160 S. W. 304.

The judgment of an impar tial jury on the measure Of damages for physical and
mental suffering must be accepted. Yellow Pine Paper Mill Co, v. LYDns (Civ. App.) 159
:S. W. 909.

Wlhere a verdict for physical and mental suffering is so large as to indicate that it
was not the judgment of an impartial jury, but was based upon prejudice, the court
should not hesitate to. correct the verdict. Id.

The right to interfere with a verdict on the ground that excessive damages are

.awarded is controlled by the rules governing the right to disturb any other issue of
'fact found by the jury. Houston & T. C. R. Co. v. Coleman (Civ. App.) 166 S. W. 685.

The evidence as to. the character and permanency or plaintiff's injuries being con

flicting and sufficient to. justify the conclusion that they were serlous and permanent,
a verdict tor $'5,000 would not be set aside Dn appeal as excessive. ' Missourf, O. & G.
Ry. Co. of Texas v. Love (Civ. App.) 169 s. W. 922.

Unless a verdict is manifestly unjust, inadequate, Dr contrary to. the evidence, it
-cannot be disturbed. Shaw v. Garrison (Civ. App.) 174 S. W. 942.

Where a railroad and its employe were engaged in interstate commerce when the
latter was injured, and the jury found the amount to which the employe's negligence
,cDntributed to. his injuries, which was deducted from his, damages by the court, the is
sue or contributory negligence is disposed of. Kansas City, M. & O. Ry, CD. of Texas
v. Finke (C'iv. App.) 190 s. W. 1143.

20. -- Approval of verdict by trial court.__":_Where the trial court has sustained
a verdict based on conflicting evidence, it will not be disturbed on. appeal. Scott v.

Northern 'I'exas Traction Co. (Civ. App.) 190 8. W. 209; Texas Cent. R. CD. V. Rose

(Civ, �pp.) 172 S. W. 756.

21. -- Successive verdicts.-In an action for damages tor failure of the seller to
'properly set up gin machinery, where the juries in three trials found that plaintiff was
'entitled to' recover damages, which verdicts the trial court approved, the appellate court
-on a third appeal will not set aside the verdict. Murray Gin CD. v. Putman (Civ. App.)
170 S. W. 806.

22. -- Conclusiveness of findings of court In general.-Findings of trial court am

',ply supported by evidence will not be disturbed on appeal. Adams v. Boren (Civ. APP.)
194 s. W. 619; B. W. McMahan & Co. v. State Nat. Bank of Shawnee (Civ. APP.) 160 s,
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W. 403; Bonev, Smith (Chr, App.) 164 S. W. 922; Post v. State, 106 Tex. 500, 171 S. W.
707, reversing judgment Stat� v, Post CCiv. App.) 169 S. W. 401; Texas Midland R. R.
v. Kaufman County Imp; Dist. No.1 (Civ. App.) 175 S. W; 482; Stockton v. Jones (Civ.
App.) 175 s. W. 859; Houston Oil Co. -of Texas v. Davis (Civ. App.) 178 S. W. 669; Fisher
v, Crescent Oil Go. (Civ. App.) 178 S. W. 905; Harper v. Stewart (Civ. App.) 179 S. W.
277; Ashley v. Holland (Civ, App.) 180 S. W. 635; Broussard v. Le Blanc (Civ. App.) 182:
S. W. 78; Whitley v. Gulf, C. & S. F. Ry, Co. (Civ. t App.) 183 S. W. 36; Mayfield 'Co. v.

Harlan & Harlan (Civ. App.) 184 S. W. 313; Crews v. Powers (Civ. App.) 184 S. W. 363�
City of Marlin v. Holloway (Civ. App.) 192 S. W. 623; Houston E. & W. T. Ry, 'Co. v.

Cavanaugh (Civ. App.) 194 S. W. 642.
Findings of trial judge are treated on appeal as are verdicts. McDougle, Cameron &

Webster v. Pennington (Civ.. App.) 194 S. W. 657; Moore v. -Rabb (Civ. App.) 159 s. W.
85; Ara v. Rutland (Civ. App.) 172 S. W. 993; Texas & N. O. R. Go. v. Weems (Civ. App.)
184 S. W. 1103.

Where newspaper market quotations were offered in evidence to prove- the market
value of cattle in a city upon a certain date, an issue of fact for determina-l:ion by the
trial court was' made as to whether the quotations were credible. Houston Pa.cking Co.
v. Griffith (Civ. App.) 164 S. W. 431.

,

Mere conclusions or inferences from facts which are not findings of fact upon ::,on

flicting evidence as contemplated by statute will not be approved. Cattlemen's Trust Go.
of Ft. Worth v. Turner (C'iv. App.) 182 S. W. 438.

Findings not being attacked, the evidence will not be looked to, on appeal, to give·
them other than their apparent meaning. Hamlin v. J. M. Radford Grocery Co. (Oiv,
App.) 182 s. W. 716.

In action against corporation as maker of notes', where issue as to authority of its
officers was not submitted to jury, and no request for 'submission made, a finding of
court that such authority existed, necessarily included in the judgment, must be sustain
ed if there is any evidence to support it. Galveston-Houston Interurban Land Co. v.

Dow (Civ. App.) 193 S. W. 353.

24. -- Sufficiency of evidence in support of court's findlngs.-The findings of the·
trial court will be sustained if there is any evidence to support them. Corrigan v. Goss.
(Civ. App.) 160 s. W. 652; Campbell v. Gibbs (Civ. App.) 161 S. W. 430; Schumm v. An
derson (Civ. App.) 172 S. W� 1121; International Fire Insurance Go. v. Black (Civ. App.)
179 S. W. 534; Red River Nat. Bank v. Sproles (Civ. App.) 180 S. W. 660; Kanaman v.

Gahagan (Civ. App.) 185 S. W. 6-19; Missouri, K. & T. Ry. Co. of Texas v. Stearnes (Civ,
App.) 185 S. W. 646; Derry v. Harty (Civ. APp.) 187 S. W. 343; Jenkins v. Guaranty State
Bank of Palestine (Civ. App.) 189 S. W. 314; 'Collln County School Trustees v. Stiff (Civ.
App.) 190 s. W. 216; Lane v. Herring (Civ. App.) 190 S. W. 778; Turner v. Ontiberoa,
(Civ. App.) 193 s. W. 1089.

In determining whether the trial court erred in finding a fact, the evidence must be.
viewed in the light most favorable to the appellee. Clemenger v. Flesher (Civ. App.) 185
S. W. 304; Rudolph S. Blome Co. v. Herd (Civ. App.) 185 S. W. 53.

In an action tried by the court, where unreasonable delay in transportation of live·
stock is not so clearly shown that reasonable minds would not differ thereon, the finding
will not be disturbed. Blackwell v. St. Louis, B. & M. Ry. Co. (Civ. App.) 168 s. W. 52.

Where title to land is claimed by adverse possession, and there is no evidence but
fact of possession, and an admission to effect that possession was in subordination to
claim of owner, a finding that possession was not adverse must be upheld on appeal.
Nerio v. Christen (Civ, App.) 189 s. W. 1038.

.

25. -- Court's findings on conflicting evidence.-A finding of the court on conflict-·
ing evidence will not be disturbed. Eubank v. Bostick (Civ. App.) 194 S. W. 214; Neb
lett v. Barron (Civ. App.) 160 S. W. 1167; Deggs v. Loving (Civ. App.) 162 S: W. 9; Gal
veston, H. & H. R. Co. v. Copley (Civ. App.) 176 S. W. 665; Ford v. Warner (Civ. App.)
176 S. W. 885; Ramsey v. Farmers' & Citizens' Savings Bank (Civ, App.) 177 S. W. 209;
Missouri, K. & T. Ry. Co. of Texas v. Attaway (Civ. App.) 180 s. W. 1151; Dawson v.

Falfurrias State Bank (Civ, App.) 181 S.. W. 553; Sotrther-n Wells Sales Co. v. Eastham'
(Civ. App.) 181 S. W. 698; Thrift & Edwards v. Holland (Civ. App.) 183 S. W. 1189;
Carter v. Smith (Civ. App.) 184 S. W. 244; Rudolph S. Blome Co. v. Herd (ICiv. App.)
185 S. W. 53; Yates v. Watson (Civ. App.) 187 S. W; 548; Roberts v. Atwood (Civ. App.)-
188 S. W. 1014; Barton v. McGuire (Civ. App.) 189 S. W. 317; McKay v. McKay (Civ.
App.) 189 S. W. 520; Boynton Lumber Go. v. Houston Oil Co. of Texas (Giv. App.) 18.91
S. W. 749; Jones v. Bartlett (ICiv. App.) 189 S. 'v«. 1107; Wells Fargo & Co. v. Long (Civ.
App.) 190 S. W. 530; Coker v. 'Mott (Civ. App.) 190 S. W. 747; 'Galveston-Houston Elec
tric Ry. Co. v. Jewish Literary Society (Civ. App.) 192 S. W. 324; Cochran v. Williams'
(Civ, App.) 193 S. W. 255; Doran v. Campbell (Oiv. App.) 194 S. W. 674.

In determining whether finding of fact is supported by evidence, testimony errone

ously excluded cannot be considered, since trial court might have reached same conclu
sion with evidence admitted. Richards v. Hartley (Civ. App.) 194 S. W. 478.

.

26. -- Findings of court against weight of evldences-s-T'he Court of ICivil Appeals:
is not authorized to set aside the judgment of a trial court merely because it is appar
ently against the weight and preponderance of the testimony, but in order to do this the
judgment must be so manifestly against the weight and preponderance of the evidence
as to be clearly wrong. Edwards v. Youngblood (Civ, App.) 162 S. W. 1164; Holbrook v:
Thornton (Civ. App.) 166 S. W. 7; American Surety Co. of New York v. Hardwick (Civ.
App.) 186 S. W. 804; Galveston-Houston Electric Ry, Co. v. Jewish Literary Society (Civ ..

App.) 192 S. W. 324; Evans v. Williams· (Civ. App.) 194 S. W. 181. ....

27. -- Amount of recovery in court's findings.-Where the finding 'of the value of'
an automobile, struck by a train, was sustained by evidence, the finding would not be
disturbed as excessive. Galveston, H. & H. R. Co. v. Copley (ICiv. App.) 176 s. W. 665.

29. -- Questions of fact on �otions or other Interlocutory or special proceedings.___'·
As the appellate court may consider the evidence in reviewing denial of a continu
ance, held, that denial of continuance for absence of witnesses, whom evidence at trial.
disclosed were not conversant with facts they were expected to prove, was not error ..

Hazelrigg v. Naranjo (Civ. App.) 184 S. W. 316.

351 ·



Art. 1639 COURTS OF OIVIL APPEALS (Title 32

30. Written opinions.-This article, when considered in connection with a�ticle 1636,
does not require the Courts of Civil Appeals to file written opinions in affirmed cases, of
which the Slupreme Court has no jurisdiction of an application for writ of error. Fink v.
San Augustine Grocery CO. (Clv. App.) 167 S. W. 35.

CHAPTER ELEVEN

REHEARING

Article 1641. [1030] Motion for rehearing}. requisites and no
tice of.

Rehearing In general.-The Court of Civil Appeals cannot consider facts stated in the
motion for rehearing, but not shown by the record. Kerbow v. Wooldridge 0Civ. App.)
184 S. W. 746; Houston Ice & Brewing Co. v. Clint (Civ. App.) 159 S. W. 409.

The Court of Civil Appeals will overrule a motion for rehearing after awaiting a de
cision of the Supreme Court in another case for a long time, if satisfied of the correct
ness of its original opinion, though the Supreme Court has not delivered an opinion.
Spiller v. Hollinger (Civ, App.) 172 S. W. 175, denying rehearing 148 S. W. 338.

Where the fact that appellant had become a bankrupt was not shown by the record,
it could not be considered on an application for rehearing. Gordon Jones ·Const. Co. v,

Lopez (Civ, App.) 172 S. W. 9-87.
The reformation of a judgment by the Court of Civil Appeals will not be reviewed in

the absence of an objection in that court- by motion for rehearing and application for a

writ of error on that ground. Maddox v. Clark (Sup.) 175 S. W. 1053, affirming judg
ment (Civ, App.) 163 S. W. 309.

The briefs filed having been lost, judgment overruling appellant's motion for a re

hearing will be· set aside on the court's own motion and case continued until following
term to give parties an opportunity to file copies of their briefs. Jeans v. Liquid Car
bonic Co. (Civ, App.) 178 S. W, 1020.

Where appellee's motion for rehearing oentatns much abusive and vituperative lan
guage referring to appellant, it will be dismissed with leave to file another. Pye v. Card-
well (Civ. App.) 179 S. W. 683.

.

Under this article Gourt of ICivil Appeals for the Ninth Judicial District, to which
Supreme Court transferred a case from the First District, could not consider appellant's
motion to vacate the judgment of the court of the First District, entered eight months
before filing, striking appellant's bills of exceptions. Padgett v. H. P. Pratt & Son (Civ.
App.) 180 S. W. 317.

A motion to vacate the opinion and judgment of a Court of Civil Appeals in a case
of which it had jurisdiction, made in such court nine years after such judgment was ren

dered, must be overruled. Kruegel v. Rawlins (Civ. App.) 182 S, W. 705.
_

. Motion to set aside a judgment of affirmance, on the ground that, the trial court's
judgment was not final, and that therefore the appellate court never acquired jurisdiction,
may be made at a subsequent term. Nunez v. McElroy (Civ, App.) 184 S. W. 531.

Where case was regularly set on docket of Court of Civil Appeals for submission, and
was on the date orally presented, appellant was not entitled to have oral reargument after
special associate justice was appointed by Governor to sit in place of justice recused.
Boynton Lumber Co. v. Houston Oil Co. of Texas (Civ. App.) 189 S. W. 749.

Grounds for rehearing and requisites of motion.-Where Court of Civil Appeals re

fused to consider' assignments of error, motion for rehearing and petition to Supreme
Court for writ of error held not defective .because they complained only of the "overrul
ing" of the assignments. Chicago, R. I. & G. Ry. Co. v. Pemberton, 106 Tex. 463, 161 S.
W. 2, reversing judgment (Civ. App.) 155 S. W. 652. Rehearing denied 106 Tex. 463, 168
f;l. W. 126., _

A motion for rehearing, which made no complaint of the opinion on the merits, the
only complaint being the refusal to dismiss because appellant's briefs had not been prop
erly filed, will be overruled: it not appearing that appellees were prejudiced. Alexander
v. Garcia (Civ. App.) 168 S. W. 376. ,

A motion for rehearing containing irrelevant and impertinent matter may be stricken
from the files. Sanger v. First Nat. Bank of Amarillo (Civ. App.) 170 S. W. 1087.

Where the Court of Civil Appeals reversed holding that the order of delfvery of cer
tain deeds was a jury question, it would not change its decision by reason of a stipula
tion, filed in connection with a motion for rehearing, agreeing on the order of delivery
of such deeds. Rayner v. Posey (Civ. App.) 173 S. W. 246.

Where appellate court reversed on two theories, one at issue below, the other not
so at issue, error in reversing on latter theory was harmless. Taylor \7. First State Bank
of Hawley (Civ. AlJP.) 178 S. W. 35.

Error of the appellate court in finding that the evidence showed without controversy
that the defendant insurer received and retained the dues of the insured, held no ground
for rehearing under evidence showing the receipt, though controverted. Grand Fraternity
v. Mulkey (Civ. App.) 185 S. W. 582.'

-

Where suit to foreclose a chattel mortgage on cattle was instituted before the cattle
were paid for, though not until the day after the sale, an inaccuracy in opinion stating
that it was instituted before the sale held immaterial. Lee v. Clay Robinson & Co. (Civ.
App.) 185 S. W. 1061.

Where the case was thoroughly discussed by all members of the court, and those who
heard the argument fully concurred in the disposition of the appeal, rehearing will not
be granted because the writer of the original opinion did not hear the oral argument.
Qualls v. Fowler (Civ. App.) 186 S. W. 256.
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An appellant may probably amend a motion for rehearing, if done within the time
limit. Id.

In case of amendment of motion for rehearing, the original motion will be dismissed,
and only the amended motion considered. Id.

The inaccuracy, if any, of a statement in the appellate court's finding that parties
entered "into a written contract" on a certain date was not ground for rehearing, where
the evidence shows that the agreement mentioned was actually made in terms set forth
in the instrument reduced to writing on that date. King v. Diffey (Civ. App.) 192 S. W.
262.

Objections not previously urged.-An objection to an instruction in a libel action that
it erroneously submitted certain publications as a ground for recovery because the peti
tion did not justify such submission cannot be first raised in a motion for rehearing on

appeal. Autrey v. Collins (Civ. App.) 161 S. W. 413.
Where, on original hearing, appellee did not object to consideration of an assignment

of error that evidence on an issue was insufficient to sustain verdict, such appellee could

not object to a consideration of the assignment on motion for rehearing. Taylor v. First
State Bank of Hawley (Civ. App.) 178 S. W. 35.

Objections to instructions, not contained in appellants' brief, but attempted to be set

up in a motion for rehearing, held waived. Levy v. Dunken Realty Co. (Civ. App.) 179
S. W. 679, denying rehearing Levy v. Duncan Realty co., 178 S. W. 984.

In suit by appellant railroad company to enjoin judgment against it in state court,
contention that it was a foreign corporation not doing business in state, and so was not
suable, cannot for first time be raised on motion for rehearing, not being presented by
pleadings or urged below. Union Pac. ·Ry. Co. v. Miller (Civ. App.) 192 S. W. 358.

.

Time for filing and excuse for delay.-Application of appellant for leave to file mo

tion for rehearing after time limited by .tnts article. Anderson v. First Nat. Bank (Civ.
App.) 191 S. W. 836.

.
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TITLE 33

COURT OF CRIMINAL APPEALS

Chap.
1. Judges of the court of criminal ap

peals.

Chap.
3. Jurisdiction of the court of criminal

appeals.

CHAPTER ONE

JUDGES OF THE COURT OF CRIMINAL APPEALS

Article 1652. [1044] Number of judges, qualifications, compensa
tion, and what constitutes a quorum.

Title to office.-The title of a judge of the Court of Criminal Appeals to office cannot
be questioned in a collateral proceeding. Marta v. State (Cr. App.) 193 S. W. 323.

CHAPTER THREE

JURISDICTION OF THE COURT OF CRIMINAL APPEALS
Art.
1659. Jurisdiction of the court.

Art.
1660. Writs of habeas corpus, etc., power

to issue.

Article 1659. [1052] Jurisdiction of the court.
See Code Cr. Proc. Arts. 68, 86, 87, and notes thereunder.
In genel"al.-IDvidence on a trial for entering on "the Commons" of a county under

the control of the mayor of a clty and removing, without consent, earth and sand there
from held to. raise a question of title which cannot be tried in the criminal courts. Ha
worth v. State, .168 S. W. 859, 74 Tex. Cr. R. 488.

ConclusIveness of decisions of civil courts.-Since the Legislature has given the civil
courts exclusive jurisdiction to determine the validity of stock law elections, and taken
such question from the criminal courts, the decisions of the civil courts as to such ques
tions are binding upon the criminal courts, in preference to their own previous decisions.
Bishop v. State, 167 S. W. 363, 74 Tex. Cr. R. 214.-

Art. 1660. [1053] Writs of habeas corpus, etc., power to issue.
See notes under Code Cr. Proc. Arts. 69, 70.

.
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TITLE 34

COURTS-DIS1�RICT

Chap.
1. The judge of the district court.
2. The clerk of the district court.
3. The powers and jurisdiction of the dis

trict court and of the judge thereof.

Chap.
4. The terms of the district court.
5. Miscellaneous provisions relating to the

district court:

CHAPTER ONE

THE JUDGE OF THE DISTRICT COURT
Art.
1671. Election, qualifications and residence.
1672. Term of office.
1675. Disqualification, causes of.

Art.
1676. Disqualification; exchange of district

judges; or special judge agreed
upon, when; appointment by gov
ernor.

1678. Special judge elected.

Article 1671. [1064] [1086] District judge, election of; qualifica
tion; residence.

Appolrrtment of speclal judg'e.-Under Const. art. 5, § 7, the Legislature could not pro
vide for the appointment of a special judge after the death of the regular judge. Glover
v. Albrecht (Civ. App.) 173 S. W. 504.

Art. 1672. [1065] [1087] Term of office.
Provision mandatory.-Const. art. 16, § 17, and this article held mandatory, so that

after resignation of judge, and before appointment of his successor, special judge was

authorized to sit until completion of any business before the court. EI Paso & S. W. R.
Co. of Texas v. Ankenbauer (Civ. App.) 175 S. W. 1090.

Art. 1675. [1068] [1090] Disqualification, causes of.
Criminal cases, see Crim. Proc. Art. 617 et seq. and notes.
Interest In subject matter-In general.-Pecuniary interest of judge's father-in-law in

proceeding to have person adjudged of unsound mind, because father-in-law was named
as executor of such person's will, held too contingent and uncertain to disqualify the
judge. Wolnitzek v. Lewis (Clv, App.) 183 s. W. 819.

-- I nteresrt: as taxpayer.-Under Dallas Charter, art. 2, § 5, in suit to determine
whether ordinance authorizing the issuance of bonds was legally adopted, taxpayers of
Dallas held disqualified to sit as judges, in view of Const. art. 5, § 11, whether the ordi
nance was submitted to the electors under the initiative and referendum provisions of
the charter (article 8) or not. Holland v. Cranfill (Civ. App.) 167 S. W. 308.

In taxpayers' suit to enjoin county officials from making contract with paving com

pany, trial judge held not disqualified for interest as taxpayer. Orndorff v. McKee (Civ.
App.) 188 s. W. 432.

Interest as former counsel.-Under Const. art. 5, § 11, and this article, that a trial
judge has been of counsel between the parties in a different case does not disqualify
him. Stockwell v. Glaspey (Civ. App.) 160 S. W. 1151.

If a judge has been of counsel in case in behalf of one party, he is disqualified to try
case, and his order dismissing it was void. Kruegel v. Williams (Civ.· App.) 194 S. W.
683.

Relationship to party.-A judge is related to his wife's first cousin by affinity, al
though not to the husband of such cousin, and, where a judgment against the husband
would adversely affect the community interest of his wife's cousin, he is disqualified.
Seabrook v. First Nat. Bank of Port Lavaca (Civ. App.) 171 S. W. 247.

Persons unnamed in a suit by plaintiffs suing for themselves and in behalf of others
interested, are not "parties" within Const. art. 5, § 11, disqualifying judge related to par
ties. International & G. N. Ry, Co. v. Anderson County (Civ. App.) 174 s. W. 305.

Judge held not disqualified because proceeding was instigated by his father-in-law,
unless the father-in-law had a direct pecuniary interest in the result of the trial. Wol
nitzek v. Lewis (Civ. App.) 183 S. W. 819.

Objections.-The question of the disqualification of the trial judge may be raised by
a motion for new trial. Seabrook v. First Nat. Bank of Port Lavaca (Civ. App.) 171
s. W. 247.

Acts of disqualified judge.-A disqualified judge cannot enter a decree or order agreed
to by the parties, and any judgment rendered by him must be reversed. Seabrook v. First
Nat. Bank of Port Lavaca (Civ. App.) 171 S. W. 247.

An order extending the time for filing the statement of facts and bills of exception,
made by a judge who is disqualified to sit on account of having represented one of the
parties in the action, is void. Dolsons v. Sheridan Stove Mfg. Co. (Civ. App.) 178 s. W.
663.

That judge in garnishment proceedings is related to garnishee, or is in some way
connected With, or interested in, subject-matter of proceedings, does not render void
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judgment in original suit against defendant. Gerlach M.ercantile Co. v. Hughes-Bozarth
Anderson Co. (Civ. App.) 189 S. W. 784.

"Wlhere judge who dismissed cause was disqualified by having acted as counsel, mo

tion filed at subsequent term to set aside judgment should have been granted. Kruegel
v. Williams (Civ. App.) 194 S. W. 683.

Art. 1676. [1069] Disqualification ; exchange of district judges;
special judge agreed upon, when; appointment by govemor.-When
ever any case or cases, civil or criminal, are pending in which the district
judge is disqualified from trying the same, no change of venue shall be
made necessary thereby; but the judge presiding shall immediately cer

tify that fact to th-e Governor, whereupon the Governor shall designate
some district judge in an adjoining district to exchange and try such
case or cases, and the Governor shall notify both of said judges of such
order; and it shall be the duty of said .judges to exchange districts for
the purpose of disposing of such case or cases, and, in case of sickness
or other reasons rendering it impossible to exchange, then the parties or

their counsels shall have the right to select or"agree upon an attorney of
the court for the trial thereof; and, in the event the district judges shall
be prevented from exchanging districts and the parties and their counsels
shall fail to select or agree upon an attorney of the court for the trial
thereof, which fact shall be certified to the Governor by· the district judge
or the special judge, whereupon the Governor shall appoint a person le
gally qualified to act as judge in the trial of the case. [Acts 1879, p. 1;
Acts 1897, S. S. p. 39; Act March 12, 1915, ch. 45.] .

Took effect 90 days after adjournment of legislature on March 20, 1915.
Construction and operation in general.-Where the Governor fails to designate an ad

jOining district judge in accordance with this article to try a case in which the regular
judge is disqualified, the bar may, under section 1678, select a. special judge. Webb v.

Reynolds (Civ. App.) 160 S. W. 152.
Rev. Civ. St. 1911, art. 1676, does not deprive district judges of the power granted by

Const. art. 5, § 11, and Rev. Civ. St. 1911, art. 1715, of holding court for one another, and
a disqualified judge may on his own motion call in a judge of an adjoining district to pre
side for him. Connellee v. Blanton (Civ. App.) 163 S. W. 404.

� special judge does not derive his authority from the regular judge, and can con

tinue to act after the death of the regular judge. Glover v. Albrecht (Civ. App.) 173 S.
W.504.

This article, as amended by Acts 34th. Leg. c. 45, the only statute authorizing ap
pointment of a special judge wliere sickness or other reasons render it impossible for the
disqualified judge to exchange with regular judge, permits an appointment only when
the exchange is impossible in fact. The disqualified judge's desire to try other cases is
not a reason rendering an exchange impossible. Cohn v. Saenz (Civ. App.) 194 S. W. 685.

Selection by parties.-Selection of a special judge by agreement of the parties, in a

Case where the regular judge was not disqualified merely by his absence, was a nullity.
and the acts of the special judge were void. Pickett v. Michael (Civ. App.) 187 S. W.
426..

Acts of Improperly selected Judge.-A special judge's want of authority to act affect.
the jurisdiction of the court, and is therefore a fundamental error, which may be first
raised on appeal. Dunn v. Horne Nat. Bank (Civ. App.) 181 S. W. 699.

In a suit in the district court against the prdncipal and surety on a note, where the

principal! made no appearance, and did not pa.rttcipate in the ineffective agreement by
which a special judge acted in the case without authority, the judgment against such
principal was a nullity. Id.·

Where appointment of a special judge was unauthorized, orders made by him. in

cluding a judgment based thereon, were void. Cohn v. Saenz (Civ. App.) 194 S. W. 685.\
Art. 1678. [1071] [1094] Special judge, when and how elected.
In general.-Where the parties elect a special judge, where the regular judge is not

disqualified but is absent from any cause, they are not estopped from denying his juris
diction. Pickett v. Michael (Civ. App.) 187 s. W. 426; Dunn v. Horne Nat. Bank (Civ.
A-pp.) 181 S. W. 699.

. -

.'
Where the Governor fails to designate an adjoining district judge in accordance with

art. 1676, to try a case in which the regular judge is disqualified, the bar may, under
this section, select a special judge. Webb v. Reynolds (Civ. App.) 160 S. W. 152.

Where a member of the bar is selected by a majority of the practicing lawyers for a

special judge, the fact that he voted for himself will not invalidate the election. Id.
Under this article members of the bar from adjoining counties who practice in that

district and are present have the same rights to vote as the resident lawyers. Id.
A .member of the bar, who is also a member of the Legislature, is not thereby dis

qualified from acting as special judge in case of the disability or disqualification of the

regular judge. Id.
The death of the regular judge during a term, held by a special judge previously

elected under Const. art. 5, § 7, and this article does not end the term. Glover v. Al
brecht (Civ. App.) 173 S. W. 5(}4.

By Code Gr. Proc. 1911, arts. 93, 94, and this article, .special terms of district court
and election Qf special judges are. provided for, and an indictment, found at a special
term presided over by a special judge, held valid. De Arman v. State (Cr. App.) 189 S.
W.145.

.
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CHAPTER TWO

THE CLERK OF THE DISTRIC'r COURT

Art.
1687. District clerk pro tern., appointed,

when.

Art.
1694. Shall keep a record of proceedings

of court, judgments, etc.
1701. Indexes to all judgments .

•

Article 1687. [1080] District clerk pro tern., appointed, when.
Motion for appointment.-On appeal from an order denying a motion for the appoint

ment of a clerk pro tern., an allegation in the motion that the clerk was a party to the
suit held insufficient to constitute a finding of that fact of record on appeal. Kruegel v.

Williams (Civ. App.) 158 S. W. 1052.

Art. 1694. [1087] [1107] Shall keep a record of proceedings, judg
ments and executions.

Clerk's record-Effect of failure to enter.-The assent of the trial court to the dis
missal of an action for want of prosecution, without any entry either on the docket or the
minutes, does not effect a dismissal. William Finck & Co. v. Nacogdoches Mercantile
Co. (Civ. App.) 163 s. W. 590.

.

Art. 1701. [1094] [1113] Indexes to all judgments.
Index.-Where an abstract of judgment was alphabetically indexed according to the

statute, initial and marginal letters did not constitute a part of the index. Bowles v.

Belt (Ctv. App.) 159 s. W. 885.

CHAPTER THREE

THE POWERS AND JURISDICTION OF THE DISTRICT
COURT AND OF THE JUDGE THEREOF

Art.
1705. Original jurisdiction.
1706. Jurisdiction in probate matters.
1707. Motions against officers.
1708. To punish contempts,
1712. To hear and determine all cases of

legal and equitable cognizance.

Art..
1713. To grant all remedial writs.
1714. Judge may exercise all powers, ete.,

in vacation by consent of parties,
except, etc.

1715. Judges may alternate, etc.

Article 1705. [1098] [1117] Original jurisdiction of the district
court.

Cited, Quanah, A. & P. Ry. Co. v. R. D. Jones (Civ. App.) 178 s. W. 858; Waples v.
Gilmore (Civ. App.) (in dissenting opinion) 189 S. W. 122.

1. Jurisdiction in general.-A satisfaction of a lessors action for the 'possession of
the property brought in the district court, or a satisfaction of his action of forcible de
tainer brought in the justice court, would be a satisfaction as to both remedies. Hartzog
v. Seeger Coal Co. (Civ. App.) 163 s. W. 1055.

3. Title to land.-Any district court has jurisdiction of the subject-matter of a suit
to cancel patents to public lands. Sullivan v. State (Civ. App.) 164 S. W. 1120.

Evidence on a trial for entering on "the Commons" of a county under the control of
the mayor of a city and removing, without consent, earth and sand therefrom held to
raise a' question of title which cannot be tried in the criminal courts. Haworth v. State,
168 S. W. 859, 74 Tex. Cr. R. 488.

The district court, to the exclusion of the county court, has. jurisdiction of an action
of trespass to try title. Benavides v. Benavides (Ctv, App.) 174 s. W. 293.

The county court held without jurisdiction, in view of Const. art. 6, § 8, over a pro
ceeding to set aside a compromise agreement, whereby a surviving widow conveyed to the
executors her claimed interest in her husband's realty and personalty. McMahan v. Mc
Mahan (Civ. App.) 175 s. W. 157.

Under Bankruptcy Act, § 23, the district court of a county held to have sole jurisdic
tion to determine the respective rights of plaintiff and a trustee in bankruptcy in timber
land in constructive possession of plaintiff, under a contract between the bankrupt and
plaintiff. Bennette v. Lewis (Civ. App.) 176 S. W. 660.

Where contestants opposing the application of one to be appointed administrator de
bonis non Claimed that the only property of the estate, a homestead, was bought with
their money, the respective claims of title were of a nature to be decided in the district
court. Kimmons v. Abraham (Civ. App.) 176 s. W. 671.

A suit to divest title out of defendants held one to try title to land, within the juris
diction of the district court, under Rev. St. 1911, art, 1705. Kidd v. Prince (Civ. App.)
182 s. W. 725.

4. Liens on land-In general.-See Brophy v. Kelly, 211 Fed. 22, 128 C. C. A. 382;
note under art. 1830, subd. 12. .

. Acti�n on note for $200 and to foreclose vendor's lien. in which party having posses
SIOn, claiming to own note, was made party, held within district court's jurisdiction.
Buckholts State Bank v. Harr'ia (Ci'f. App.) 194 s. W. 961.
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7. Value In controversy-In general.-In trespass to try title, the court held to have
jurisdiction of a cross-bill for rent of the land involved in plaintiff's cause of action, al
though the amount of the rent was below the court's jurisdiction. Sachs v. Goldberg
(Civ. App.) 159 S. W. 92.

Though the amount of plaintiff's claim, $500, is insufficient to give the district
court jurisdiction of the action, defendant's cross-action for a greater amount gave it
jUrisdiction. Joyce v. Hagelstein (Civ. App.) 163 s. W. 356.

Under Const. art. 5, § 8, the district court does not lose jurisdiction 'of an action
brought in good faith to foreclose a lien on land because it develops on trial there is
no lien and the amount involved is less than $500. Earl v. Baker (Civ. App.) 184 S. W.
297.

8. -- Particular actions.-Under Const. art. 5, § 8, and Rev. St. 1911, art. 4643,
relating to the jurisdiction of the district court, such court has jurisdiction to restrain
trespass and the cutting of timber, regardless of the value of the timber. Poe v. Fergu
son (Civ. App.) 168 s. W. 459.

Under Const. art. 5, § 8, the district court has jurisdiction of a suit to set aside a
void asessmerrt as a cloud on title, though the amount of the assessment was not suffl
c.ent in itself to give the district court jurisdiction. Ingraham v. City of Nacogdoches
(Civ. App.) 169 S. W. 1134.

District court had no jurisdiction of county treasurer's suit against a county com

missioner to recover $120 unlawfully collected; the amount being below its jurisdiction.
Slaughter v. Knight (Civ. App.) 184 s. W. 539.

Under Const. art. 5, §§ 8, 16, district court held not to have jurisdiction to issue
mandamus to compel payment by school district to teacher of less than $50'0. Jones v.
Dodd (Civ. App.) 192 s. W. 1134.

.

On school board's breach of teaching contract for period of eight months, teacher su

ing at the end of seven months could recover only the contract wage for the seven

months; and, the amount being less than $50<0, district court had no jurisdiction. Id.

12. -- Allegation of amount.-A petition in an action on certain notes and to fore
close a chattel mortgage, in a court the jurisdiction of which depended on the amount in
controversy, failing to allege the value of the property, was insufficient to confer jurisdic
tion. Wilson v. Ford (Civ. App.) 159 S. W. 73.

The filing of an amended petition errtfrely supplants the original petition, and it
cannot thereafter be looked to, to ascertain whether the amount in controversy is suffi
cient to give the court jurisdiction. L. Grief & Bro. v. Texas Cent. R. Co. (Civ. App.)
163 S. W. 345.

.

It is not the evidence, but the pleadings, which determine whether the amount in con

troversy is within the jurisdiction of a court. Texas & N. O. R. Co. v. Marshall & Mar
shall (Civ. App.) 184 S. W. 643.

.When it appears from specific allegations of pleading that the amount recoverable is
below the jurisdiction invoked, unsupported general allegations of a greater sum do
not confer jurisdiction. Martin v. Goodman (Civ, App.) 187 s. W. 689.

That botly of petition does nOl: state amount of damages, except for medicine and
medical treatment, does not limit amount in controversy to sum stated, where prayer suffi
ciently alleges general damages. Canyon Power Co. v. Gober (Civ. App.) 192 S. W. 802.

13. -- Pfeadlnqs reducing amount.-In an action against a railroad company for
the value of goods, where exceptions were sustained to the allegations seeking a recovery
of interest and attorney's fees, the petition is properly dismissed, where the amount there
after remaining was less than $200. L. Grief & Bro. v. Texas Cent. R. Co. (Civ. App.)
163 S. W. 345.

.

A cause held within the jurisdiction of the court under cl. 4 of this article, where the
written petition showed jurisdiction, though, according to an amendment, the amount
involved would not have been sufficient. Wood v. J. M. Radford Grocery Co. (Civ. App.)
164 s. W. 1070.

Where the petition pleaded facts which if true justified a recovery of $750, but in
another count pleaded a subsequent agreement barring the original claim and authoriz
ing recovery of $500, it was for the recovery of the lesser sum, although it pleaded the
alternative demands. Robinson v. Lingner (Civ. App.) 183 S. W. 850.

14. -- Recovery of less than jurisdictional amount.-In the absence of an allega
tion that the amount sued for was fraudulently alleged in order to give the court juris
diction, jurisdiction' will be determined by the allegations of plainti-ff's petition, regard
less of the fact that the evidence may show that the amount which the plaintiff is
entitled to recover is below the jurisdiction of the court. J. C. Stewart Produce Co. v.

Hamilton-Turner Grocery Co. (Civ. App.) 163 s. W. 1000.
That plaintiff was entitled to recover less than the jurisdictional amount would not

dcreat the jurisdiction once acquired, unless the jurisdictional allegation was fraudulently
made. Cornmonwea.lth Bonding & Casualty Ins. Co. v. Meeks (Civ. App.) 187 S. W.
681.

15. Exaggerated claim.-Where plaintiff, after exceptions had been sustained
to some items of damage laid in its original petition, filed an amended petition, alleging
greater damages, defendant COUld. then plead in abatement that plainti-ff fraudulently
misstated the amount of the damage to give the court jurisdiction, notwithstanding its

previous answer to the original petition. L. Grief & Bros. v. Texas Cent. R. Co. (Crv.
App.) 163 s. W. 345.

16. -- Joining' claims.-Where·the amount in controversy in a suit to cancel two
notes is enough to give jurisdiction, the court is not deprived thereof by ellmination of
one of. the notes by default judgment thereon in a subsequent action. Cattlemen's Trust
Co. v. Blasingame (Civ. App.) 184 S. W. 574.

17. -- I nelusion of I nterest.-The district court has jurisdiction of a suit for re

covery of $500 agreed to be paid as broker's commission on an exchange of realty, the
'interest on such sum being in the nature of damages for wrongful detention of the money,
.and not interest on an open account or a written contract, as provided for in Rev. st.
1911, arts. 4977, 4978. Robinson v. Lingner (Civ. App.) 183 S. w.. 850.
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20. -- Incidental relief.-A district court, acquiring jurisdiction of a garnishment
suit, has jurisdiction of a cross-action below the jurisdictional amount. Heidemann v.

Martinez (Civ. App.) 173 S. W. 1166.

22. Contested elections.-Const. art. 5, § 8, as amended in 1891, giving district courts
jurisdiction to try contested elections, is not self-executing. Bassel v. Shanklin (Civ.
App.) 183 s. W. 105.

The constitutional provision conferring jurisdiction over contested elections upon the
dlstrict court is exclusive, and a district judge has no jurisdiction to determine an elec
tion contest in vacation. Barker v. Wilson (Civ. App.) 189 S. W. 748.

Art, 1706. [1099] [1118] Jurisdiction in matters of probate.
Cited, Dubose v. Woods (Civ. App.) 162 s. W. 3; Poe v. Ferguson (Civ. App.) 168

s. W. 459.
Settlement of estates.-The district court has jurisdiction of a suit by heirs against

the administrator of decedent in actual possession,. and denying the right of the heirs
and asserting an adverse and hostile claim to the property, because title to land is involv
ed within Const. art. 5, § 8. Key v. Key (Civ. App.) 167 S'. W. 173.

Under Const. art. 5, § 8, the district court has original jurisdiction of a suit by heirs
against an administratrix guilty of mismanagement of the estate, and neglecting for many
years to settle the same, and praying for a determination of title as to community prop
erty and for an accounting and partition. ld.

District courts have no jurisdiction of suits against estates in administration un

less the claim has been first presented to and rejected by the administrator, and unless
the claimant has some legal or 'equitable right connected with his claim,. and the pow
ers of the probate court are inadequate. Ralston v. Stainbrook (Giv. App.) 187 s. W. 413.

The probate court has exeluaive, original jurisdiction in a pending administration of
claims and liens against the estate, and the remedy upon the administrator's rejection of
a lien is in that court, and the district courts have no jurisdiction over the management
of the estate, except on appeal. ld.

The Constitution confers, not only general probate jurisdiction upon the county
court, but also an auxiliary and ancillary equity jurisdiction upon the district court over

questions affecting administration. Lauraine v. Ashe (Bup.) 191 s. W. 563.

Wills.-Where title to personal property or the construction of a will is involved,
it is proper to invoke the jurisdiction of the district court to adjudicate the questions.
Key v . Key (Civ. App.) 167 s. W. 173.

Appellate jurisdiction.-Where trial court has no jurisdiction, appellate court has none.

Goodman v. Schwind (Civ. App.) 186 S. W. 282.

Control over minors.-Under Const. art. 5, § 8, giving general control over minors to
district courts, such courts would have power to dispose of the custody of a minor for
its best interest, even by depriving the parents of such custody, though neither had re

linquished custody. Long v. Smith (Civ, App.) 162 s. W. 25.
Notwithstanding Const. art. 5, § 16, the probate court does not acquire jurisdiction of

a trust for a minor because the original testamentary trustee died, but the district court
has jurisdiction and will appoint a trustee to carry out the purpose of the trust. Kent
v. McDaniel (Civ. App.) 178 S. W. 1006.

.

District court had only appellate jurisdiction to revise, declare void, or set aside orders
of county' court, Sitting in probate, relative to sale of land of minors on their guard
ian's application, and had no authority to consider facts of innocent purchasers, ques
tion of title. etc. Goodman v. Schwind (Civ. App.) 186 s. W. 282.

Art. 1707. [1100] [1119] Motions against sheriffs, attorneys, etc.
Demurrer to motion.-Upon allegations in motion against sheriff and sureties to re

Cover judgm:ent on ground of sheriff's refusal to levy and return execution, general de
murrer held properly sustained. Peck v, Murphy & Bolanz (Civ. App.) 184 S. W. 542.

Trial court's sustaining of demurrer to appellant's motion against a sheriff and his
sureties, without hearing appellant's reply argument and its refusal to allow appellant to
argue his exceptions to the special answer, held within its discretion. Id,

Art. 1708. [1101] [1120] To punish contempts.
Acts constituting contempt.-Where language, contained in a brief for writ of error

which was filed in the district court in vacation, was improper and intemperate, as

applied to the judge of the district court, the contempt was constructive only. Ex parte
Duncan (Cr. App.) 182 s. W. 313.

.

Proceedings to punish.-Where the contemptuous language appeared in a brief for
a writ of error, a copy of which was filed in the district court, held, that the district
court could not summarily punish the attorney on order to show cause, where the peti
tion of opposing counsel was unverified and no affidavit of charges was filed. Ex parte
Duncan (Cr. App.) 182 S. W. 313.

Punishment.-Where a court imposed a fine for contempt in excess of the amount per
mitted by this article, the contemner will not be released on habeas corpus proceedings
until he has paid the amount that could be lawfully imposed. Ex parte Ellerd (Cr. App.)
158 S. W. 1145.

Art. 1712. [1106] [1122] To hear and determine all cases of legal
or equitable cognizance.

See art. 773()1h, post, establishing statutory rule as to situs of actions based on wrong
ful acts comm.itted outside of state and resulting in death or personal injury.

In generaJ.-Defendant, liable to plaintiff, held not relieved of liability by plaintiff's
assurance that he was being sued merely to give jurisdiction to the courts of a partic
ular county over another party. Merchants' & Planters' Nat. Bank of Mt. Vernon v, Jones
(Civ, App.) 173 s. W. 606.
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Where a dam extended beyond the thread of a stream toward the Texas side, the Tex
as courts have complete jurisdiction of an action for damages from an overflow caused
by the dam. Southwestern Portland Cement Co. v. Kezer (Civ. App.) 174 S. W. 661.

Jurisdiction may be conferred on a court by necessary implication as effectually as
by express terms. Spence v. Fenchler (Bup.) 180 8'. W: 597.

The "jurisdiction" of a court is the power to consider and decide one way or the
other as the law may require. Auto Transit Co. v. City of Ft. Worth (Civ. App.) 182 S.
W.685.

Courts of concurrent jurlsdlction.-W'here a case may be brought in either of two
courts, the one first obtaining jurisdiction will retain it, and this extends to cases in
the courts of sister states. Wade v. Crump (Civ. App.) 173 S. W. 538; Blas,singarne v.
Cattlemen's Trust Co. (Civ. App.) 174 S. W. 900.

.

A suit against a railroad company purchasing under a decree of a federal court" the
property and franchises of another railroad company, to enforce a contractual obligation,
1s within the jurisdiction of a state court. International & G.. N., Ry. Co. v. Anderson
County (Civ. App.) 174 S. W. 305.

Pending a receivership, in the federal court, a state court may determine a claim
against the railroad company whose property was so

-,

impounded, if it does not interfere
with the receiver'S custody of the property. Kansas City, M. & O. Ry. Co. of Texas v.
Latham (Civ. App.) 182 S. W. 717.

After discharge of a receiver appointed by the federal court, and during the pendency
of the receivership suit, a state court may appoint a receiver who can hold the property
to the exclusion of the power of the federal court to appoint a second receiver for it. Id.

Two' courts, having concurrent jurisdiction, will not; at the same time, entertain a

suit between the same parties over the same subject-matter: but the court which first
obtains jurisdiction will hold it to the exclusion of the other. Street v. J; I. Case Thresh
ing Mach. Co. (Ctv. App.) 188 S. W. 725.

Possession of property through its receiver by a court of equity having jurisdiction
is exclusive of 'the jurisdiction of other courts. Lauraine v. Ashe (Bup.) 191 S. W. 563.

Non-resident parties.-A Texas court in an action for conversion, having acquired ju
risdiction of the person of defendant, a Mexican corporation, had jurisdiction of the
subject-matter also. Banco Minero v. Ross, 172 8'. W. 711, 106 Tex. 522.

German corporation's cause of action against resident of Mexico on open account for
goods, wares, and merchandise was transitory, and courts of Texas had jurisdiction over

subject-matter of litigation. Russek v. Wind, Ems & Co. (Civ. App.) 192 S. W. 584.
Courts of Texas held to have jurisdiction of minority stockholders' suit against West

Virginia corporation doing business in Texas, and its officers, to recover unlawful pay
ments of salary made to officers out of corporate funds, etc. Southwestern Portland Ce
ment Co. v. Latta & Happer (Civ. App.) 1913 S. W. 1115.

Causes of action arising outside of state.-An action against a Mexican bank for
conversion of a deposit is transitory, and can be maintained in any court obtaining ju.
risdiction of defendant's person. Banco Minero v. Ross, 172 S. W. 711, 10'6 Tex. �22.

Where jurisdiction of defendant is obtained, a resident of New Mexico may sue here
for malicious prosecution arismg out of an alleged theft in Kansas; since the action is
transitory in its nature. Missouri, K. & T. Ry, Co'. v. Craddock (Civ. App.) 174 S. W.
965.

Jurisdiction in one state of a cause of action arising in another state in transitory
causes of action is exercised upon principles of comity. El Paso & S. W. Co. v. Chis
holm (Civ. App.) 180 S. W. 156.

In an action to recover on a promise to pay for wheat raised in the republic of
Mexico and taken from plaintiffs, where defendant appeared in court, the Texas courts
had jurisdiction. Mendiola v. Garza Bros. (Civ. App.) 185 S. W. 391.

An action on a county contractor's bond is transitory, and may be brought in the
county in which' the materialmen and the principal resided in a state where the surety
was doing business under a permit, though the building was constructed in another state.
American Surety Co. v. Huey & Philp Hardware Co. (Clv. App.) 191 S. W. 617.

-- Personal injurles.-A state court may take Jurfsdlctton of an action for per
sonal injuries suffered' by a citizen of the state in another state. El Paso & S. W. Co.
v. Chisholm (Civ. App.) 180 8'. W. 15'6.

An action for personal injuries is transitory, and may be maintained wherever a court
is found that has jurisdiction of the parties and of the subject-matter. Atchison, T. &
S. F. Ry. Co. v. Stevens (Civ. App.) 192 S. W. 304.

-- Actions concerning chattels.-An action for damages to persona.ltvfs transient
and not local. Southwestern Portland Cement Co. v. Kezer (Civ, App.) 174 S. W. 661.

The courts of Texas are' not without jurisdiction of an action for conversion merely
because the conversion was in Mexico. Mendiola v. Gonzales (Civ. App.) 185 S. W. 389.

A citizen of Mexico there converting to his own use property of a cltiaen of Texas,
and then coming to the state, is there amenable to the state citizen for the wrong. Id.

-- Effect of foreign laws.-The laws of another state will be given that construction
and effect which is given them by the courts of final resort in the state where they were

enacted. American Express Co. v. North Ft. Worth Undertaking Co. (Civ. App.) 179 S.
W.908.

Decisions of state courts generally are not laws controlltng the courts of other states,
except in so far as they construe the statute law of their respective states. Friedman
v. Sampson (Civ. App.) 181 S. W. 7791•

A county building contractor's bond and a foreign' state statute under which it was

given held not to prevent the bringing of a suit on the bond for materials furnished
and already used in the building before the completion of the building. American Surety
Co. v. Huey & Philp Hardware Co. (Civ, App.) 191 S·. W. 617.

Interstate commerce-I nterstate shipments.-An action against an initial carrier to
. enforce liability under the Carmack amendment to the Interstate Commerce Law for
loss of goods by a connecting carrier is within the jurisdiction of a state court, and not
within the exclusive jurisdiction of the federal tribunals. St. Louis, B. & M. Ry, Co.
v. Gould (Civ. App.) 165 S. W. 13.
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Under Act Congo March 2, 1833, and Act Cong. Feb. 23, 1887, property introduced
from without the United States and in the possession of a carrier for transportation in
bond, is beyond the jurisdiction of the state courts. Galveston, H. & S. A. Ry. Co. v,
Terrazas (Civ. App.) 171 S. W. 303.

Interstate Commerce Act, preserving by section 22 the common law and statutory
remedies, does not deprive state court of jurisdiction of action for conversion of inter
state shipment. Pecos & N. T. Ry, Co. v. Porter (Civ. App.) 183 S. W. 98.

Actions affecting lands outside of state.-The courts are without jurisdiction to set
aside a deed of a deceased person to land located in a foreign country or to decree
partition of such land. Holt V. Guerguin, 106 Tex. 185, 163 S. W. 10, 50 L. R. A. (N. S.)
1136, reversing judgment (Civ. App.) 156 S. W. 581.

Where a wing dam built by defendant extended beyond the middle of a river di
viding Texas and New Mexico, the Texas courts had jurisdiction of an action for the
flooding .or New Mexico land. Southwestern Portland Cement Co. v . Kezer (Civ. App.)
174 S. W. 661.

Waiver or <consent.-Jurisdiction of the subject-matter cannot be conferred by the
consent of parties, but where the court has jurisdiction of the subject-matter, the par
ties may by consent confer jurisdiction over their persons. Josey V. Masters (Civ. App.)
179 S. W. 1134; Hunt V. Johnson, 171 S. W. 1125, 106 Tex. 509, dismissing appeal (Civ.
App.) 141 S. W. 1060.

Parties cannot, independently of constitutional or statutory provisions, confer judi
cial authority, and where it is attempted to be done the judgment of the appointee
is a nullity. Dunn V. Home Nat. Bank (Civ. App.) 181 S. W. 699; Reinertsen V. E. 'W.
Bennett & Sons (Clv. App.) 185 S. W. 1027.

'

Art. 1713. [1107] [1123] To grant all remedial writs.
Mandamus.-District court held to have jurisdiction of petition for mandamus against

county judge to compel him to order election to determine whether town should incor
porate for free school purposes only. Ferguson V. Leigh (Civ. App.) 193 S. W. 206.

As both Constitution and statutes authorize district courts and judges thereof to
issue writs of mandamus, district judges may, where facts are undisputed, issue writs
of mandamus in vacation. Roberts v. Munroe (Civ. App.) 193 S. W. 734.

In view of Constitution Bill of Rights, declaring that jury trial shall remain in
violate, and article 5, § 10, held, that district judge, though authorized to issue a writ
of mandamus in vacation, cannot issue a writ where facts are disputed and jury trial
is demanded. Id. '

Habeas corpus.-The district court has jurisdiction to issue habeas corpus upon ap
plication of a complaining parent and to determine the right to custody of child. Ex
parte Garcia (Civ. App.) 187 S. V'.,T. 410.

Art. 1714. Judge may exercise all powers, etc., in vacation, by con-:
sent of parties, except, etc.

Exercls.e of power In vacatlon.-The district court in vacation may entertain a mo-
'

tion to strike out a bill of exceptions. Neville V. MiiIer (Civ. App.) 171 S. W. 1109.
The constitutional provision conferring jUrisdiction over contested elections upon

the district court is exclusive, and 'a district judge has no jurisdiction to determine an
election contest in vacation. Barker v. Wilson (Civ. App.) 189 S. W. 748.

Right of appeal.-Pronouncement of sentence by the judge in vacation is not au
thorized, so that sentence so pronounced is not a final judgment on which an appeal maybe rested. Dodd V. State (Cr. App.) 179 S. W. 564.

So far as right of appeal from final judgment perpetuating injunction was concerned,held, that it was immaterial that it was rendered outside the county, especially in view
of this article. Trayhan V. State (Civ. App.) 180 s. W. 646; Anderson V. Same (Civ.App.) 180 S. W. 648.

Art. 1715. [1108] [1124] May alternate, etc.
Presiding in other distrlcts.-Art. 1676 does not deprive district judges of the powergranted by Const. art: 5, § 11, and this article of holding court for one another, and

a disqualified judge may on his own motion call in a judge of an adjoining district to
preside for him. Connellee v. Blanton (Civ. App.) 163 S. W. 404.

Art.
1718.
1720.

CHAPTER FOUR

THE TERMS OF THE DISTRICT COURT
Art.
1724.Terms of court.

Special terms may be held, when;
time; jury commissioners; grand
and petit Juries, etc.

No new civil cases to be brought to
special term.

1726.

.Juries, how summoned, business
transacted, etc.

Extension of term of court; when,
etc., effect as to term in another
county.1723.

Article 1718. [1111] [1127] Terms of court.
See Chant v. State, 73 Cr. R. 345, 166 S. W. 513; note under art. 1720.

.

Art. 1720. Special terms may be held, when; time; jury commis
aioners j grand and petit juries, etc.

AU�horlty of Judge to call special term.-The district court, under arts. 1718-1726, has
authonty to call a special term for the trial of a murder case. Chant v. State, 166 S.W. 513, 73 Tex. Cr. R. 345. •
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Thj.s article authorizes the district judge to call a special term to try cases in which
the public welfare is involved. Browder v. Memphis Independent School Dist. (Civ.
App.) 172 S. W. 152, judgment affirmed (Bup.) 180 S. W. 1077.

Under Code Cr. Proc. 1911, art. 94, and this article, a judge had authority to call
a special term for the trial of cases. Vasquez v. State, 76 Tex. Cr. R. 37, 172 S. W. 2215.

Matters which may be considered.-See Browder v. Memphis Independent School
Dist. (Bup.) 180 S. W. 1077, affirming judgment (Civ. App.) 172 S. W. 152; note under
art. 1723.

Art. 1723. [1117] No new civil cases to be brought to special term.
AppJication.-Art. 1723 does not apply to a suit brought before a special term of

the district court has been called. Browder v. Memphis Independent School Dist. (Civ ..

App.) 172 S. W. 152, judgment affirmed (Bup.) 180 S. W. 1077.

Voluntary appearance.-Under arts. 1720, 1723, 1724, and 1852, held, that the district
court had jurisdiction at a special term of a suit just begun and returnable to a suc

ceeding term; the defendant having voluntarily appeared and requested such term,
Browder v. Memphis Independent School Dist. (Bup.) 180 S. W. 1077, affirming judg
ment (Civ. App.) 172 S. W. 152.

Art. 1724. [1118] Juries, how summoned, business transacted, etc.
See Browder v. Memphis Independent School Dist. (Sup.) 180 S. W. 1077, affirming

judgment (Civ. App.) 172 S. W. 152; note under art. 1723.

Art. 1726. Extension of term of court, when, etc., effect as to term
in another county.

.

Validity and construction in general.-Where the trial was not completed by the
time the regular term would have expired by law, the court could extend the term until
the conclusion of the trial under this article. Sharp v. State, 71 Tex. Cr. R. 633, 160
S. W. 369.

This article is a valid exercise of legislative power, and authorizes such extension
to receive a verdict and enter judgment in a pending case. Brown v. State, 169 S. W.
437, 74 Tex. Cr. R. 356.

Under Rev. St. 1911, art. 1726, the judge has absolute power to extend the term

pending trial of a cause, even though the extension might destroy the succeeding term,
so that during extension of December term, when the February term convened, the judg
ment in the cause rendered on the extended term was valid.. Cory v. -Richardson (Civ.
App.) 191 S. W. 568.

The statute should be used only in cases of necessity, and not for the convenience
of the trial judge, or for purposes of advisement on the case. Id.

CHAPTER FIVE

MISCELLANEOUS PROVISIONS RELATING TO THE
DISTRICT COURT

SPECIAL DISTRICT COURTS

The Criminal district courts created for a number of the comities in the state are,
in some instances, given jurisdiction of divorce cases, and of some other minor civil
matters. The text of the. acts creating the courts are set forth in Vernon's Code of
Criminal Procedure as arts. 97a to 97%i.

Provisions relating to succession to jurisdiction of Special District Court for E1 Paso
county are contained in Act Feb. 25, 1915, set forth under art. 30, subdivision 65.
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TITLE 35

COURTS-COUNTY

Chap.
1. The county judge.
2. The clerk of the county court.
3. The powers and jurisdiction of the

Chap.
county court and of the judge thereof.

4. The terms of the county court for civil
and probate business.

CHAPTER ONE

THE COUNTY JUDGE
Art.
1732. Oath of office.
1736. Disqualification, causes of.
1738. Governor to appoint special county

juage.

Art.
1739. Governor to appoint by telegram.
1740. Minutes of court to show proceed-

ings.
1741. Special judges, when and how elect

ed; powers.

Article 1732. [1125] [1134] Oath of office.
Cited, Bray-Robinson-Curry Woolen Mills v. W. F. Walker & Son (Civ. App.) 165

S. W. 107.

Art. 1736. [1129] [1138] Disqualification; causes of.
Cited, Dolsons v. Sheridan Stove Mfg. Co. (Civ. App.) 178 S. W. 663.

tnterest.-Where a judge of the county 'court was made a party in case by allega-
tions of a cross-action of a suit in the justice court, he should have held himself dis

qualified to sit in case on appeal to county court. First Nat. Bank v. Herrell (Giv. App.)
190 S. W. 797.

Relationship to sur-ety.-A judge who presided at trial of cause, who was related
within third degree to a surety on appellant's bond, should have excused himself as dis

qualified, and declined to make any order in case. First Nat. Bank v. Herrell (C'iv. App.)
190 S. W. 797.

Art. 1738. [1131] Governor to appoint special county judge, etc.
Failure of appointee to qualify.-Special county judge elected by members of bar

under art. 1741 held to have jurisdiction to try case, though Governor had appointed spe
cial judge, who had not qualified, to try such case under this article. Ford v. Simmons
(Civ. App.) 171 S. W. 1077.

Nature of office of special Judge.-The appeal bond in probate proceedings is paya
ble to the county judge, as such, and hence the fact that an appeal bond was made
payable to the county judge of the county, who was disqualified to try a probate case

instead of to the special judge appointed in his place, was immaterial, since the special
judge would be held to be the "county judge." Wolnitzek v. Lewis (Civ. App.) 162 S.
W. 963.

Art. 1739. [1132] Governor to appoint by telegram.
Cited, Ford v. Simmons (Civ. App.) 171 S. W. 1077.

Art. 1740. [1132a] Minutes of court to show proceedings.
Record of selection.-By applying for continuance to make neW parties, failure to

make entries in the minutes of the disqualification of the regular judge and the taking
of oath by the special judge is waived. Heidelberg Amusement Club v. Mercedes Lum
ber Co. (Civ. App.) 180 S. W. 1133.

Art. 1741. Special judges when and how elected; powers.
Effect of appointment by governor.-Special county judge elected by members of bar

under this article held to have jurisdiction to try case, though Governor had appointed
special judge, who had not qualified, to try such case under article 1738. Ford v, Sim
mons (Civ. ApD.) 171 S. W. 1077.

Authority of special judge.-A special county judge elected by the members of the
bar in the absence of the county judge under this article may try cases in which the
county judge would be disqualified. Ford v. Simmons (Civ. App.) 171 S. W. 1077.
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CHAPTER TWO

THE CLERK OF THE COUNTY COURT

Art.
1745. Clerk pro tem. appointed when.
1746. County clerk pro tem. to qualify and

give bond.
.

1747. Bond and oath.
1748. May appotnt deputies.

Art.
1749. Oath and powers of deputies.
1753. Ex officio clerk of commissioners'

court.
1758. Other dockets, indexes, etc.

Article 1745. [1135] County clerk pro tern. appointed, when.
Construction and operation.-Where the county court, sitting in probate, made or

ders relative to sale of wards' realty at time after their guardian, the applicant, had
been elected and was clerk of the court, no clerk pro tem, having been appointed pur
suant to arts. 1745 and 1746 such orders were void. Goodman v. Schwind (Civ. App.) 186
S. W. 282.

In suit to declare such orders void, district court could not infer from silence of rec

ord of county court that a clerk pro tempore was appointed. Id.
Arts. 1745' and 1746 relate to county clerks both in their capacity as such and in

their capacity of probate clerks. Id,

Art. 1746. [1136]. County clerk pro tern. to qualify and give bond.
See Goodman v. Schwind (Civ. App.) 186 S. W. 282; notes under art. 1745.

Art. 1747. [1137] [1144] Bond and oath.
Liability on bond.-Bondsmen on official bonds are liable for any abuse of the au

thority vested ill! the principal. Under Const. art. 5, § 20, Rev. St. 1911, arts. 1747-1U9,
1753, the issuance of warrants without previous authority of the 'commissioners' court
held an official act within the bond of the county clerk. The act of the deputy county
clerk in issuing fictitious warrants and selling them to third persons who received pay
ment thereon was also within the county clerk's bond. Myers v. Colquitt (Civ. App.)
173 S. W. 993.

Art. 1748. [1138] [1145] May appoint deputies.
See Myers v. Colquitt (Civ. App.) 173 S. W. 993; note under art. 1747.

Art. 1749. [1139] [1146] Oath and power of deputies.
See Myers v. Colquitt (Civ. App.) 173 S. W. 993; note urider art. 1747.

Art. 1753. [1143] [1150] Ex officio clerk of commissioners' courts.
See Myers v. Colquitt (Civ. App.) 173 S. W. 993; note under art. 1747.

Art. 1758. [1148] [1155] Other dockets, indexes, etc.
Cited, Palacios v. Corbett (Civ. App.) 172 S. W. 777.

CHAPTER THREE

THE POWERS AND JURISDICTION OF THE COUNTY COURT
AND OF THE JUDGE THEREOF

Art.
1763. Exclusive original jurisdiction.
1764. Concurrent original jurisdiction.
1766. Jurisdiction denied in certain cases.

1767. Appellate jurisdiction.
1769. Motions against certain officers.

Art.
1771. Both law and equity powers.
1772. To grant remedial writs.
1775. Changed jurisdiction recognized, emi

nent domain retained.

Article 1763. [1154] [1161] Exclusive original jurisdiction.
Historlcal.-Under Act Jan. 20, 1839 (2 Gam. Laws, 91), providing that all process

theretofore issued by the county courts in which the amount exceeded $100 should be
returned to the district court, the clerk of the district court was authorized to issue
execution upon a judgment rendered in the county court. Masterson Irr. Co. v: Foote

(Civ. App.) 163 S. W. 642.
Nature and Incidents of jurisdiction in general.-Jurisdiction of a forcible detainer

suit is in the justice's court and not in the county court. Benavides v. Benavides (Civ.
App.). 174 S. W. 293.

ReqUisite amount or value in controversy.-The county court would not have juris
diction of an action by a county against a canal company to recover a sum less than

$200 as reimbursement for repairs made to a bridge necessitated by the construction of
the canal. Cow Bayou Canal Co. v. Orange County (Civ. App.) 158 S. W. 173.

A suit in the county court for mandamus to compel a justice of the peace allowing
judgment for $79.65 to grant an appeal and to make a transcript of the case to the coun

ty court, if treated as a suit invoking the original jurisdiction of the county court, is
not within its jurisdiction. Knight v, Armstrong (Civ. App.) 162 S. W. 448•.
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In garnishment it is error to exclude proof 'by garnishee of claim against fund on

ground that such claim is less than jurisdictional amount of suits in county court, since
garnishee has right to prove all claims, regardless of amount, and may interplead all
claimants. National Fire Ins. Co. of Hartford, Conn., v. McEvoy Furniture Co. (ClV.
APP.) 192 S. W. 270.

-- Set off or counterclaim.-Defendant by reconvening and praying for damages of

$274 conferred jurisdiction on the county court to determine all ,issues involved in the
suit. Brunson v. Dawson State Bank (ClV. App.) 175 s. W. 438.

Injunction.-The county court had no jurisdiction to determine the validity of
a justice court judgment for less than $200 in a. suit to enjoin its collection. Eppler v.

Hilley (Civ. App.) 166 S. W. 87; Smith Bros. Grain Co. v. Jenson (Civ, App.) 174 s.
W.981.

Where a justice court judgment in a garnishment case, including costs and attor
ney's fees, exceeded $200, and was less than $500, the county court had jurisdiction to de
termine its validity in a suit. to enjoin its collection. Eppler v. Hilley (Civ. App.) 166 S.
W.87.

The county court has jurisdiction of a suit to restrain a breach of contract and there
by prevent damages in the sum of $500. Tomlin v. Clay (Civ. App.) 167 S. W. 204.

The county court has no jurisdiction to restrain trespass and the cutting of timber,
where the petition contains no allegation as to the value of the subject-matter. Poe v.

Ferguson (Civ. App.) 168 S. W. 459.
-- Pleading.-Though the jurisdiction of the county court must appear on the face

of the petition, yet, when it appears therefrom that the amount sought to be recovered
is within the jurisdiction of the court and no other fact is alleged from which it affirma
tively appears that the court is without jurisdiction, the jurisdiction appears on the face
of the petition. Cantrell v. Cawyer (Civ. App.) 162 S. W. 919.

,
'!'he petition to foreclose a chattel mortgage in the county court must allege that the

value of the property upon which the foreclosure is sought, is an amount within the ju
risdiction of the county court. Randals v. Pecos Valley State Bankl (Civ. App.) 162 S.
W.1190.

In suit in county court ,on note for $150 and to foreclose chattel mortgage, failure to
allege value of property on which foreclosure is sought was fatal to jurisdiction. Reeves
v. Faris (Civ. App.) 186 S. W. 772.

_- Amount claimed or value of property.-A petition which shows that the amount
sought is within the jurisdiction of the court, and which seeks to foreclose a chattel mort
gage on property, the value of which is not disclosed, states a, cause of action within the
jurisdiction of the county court. Cantrell v. Cawyer (Civ. ApP.) 162 S. W. 919.

Where, in an action in the county court to foreclose a chattel mortgage on horses
and cotton worth together in excesa 'of the amount of the jurisdiction of the court, it
appeared that the cotton had been sold before the institution of the suit, and the court,
without objection, submitted the issue of foreclosure as to the horses worth about $225,
the court had jurisdiction. Id.

The jurisdiction of county courts in suits to foreclose chattel mortgages is governed
by the amount of the debt, where the value of the mortgaged property is less than the
debt, but where the value of the property exceeds the debt, such value fixes the j(l.lriSl
diction. Marshall v. G. A. Stowers Furniture Co. (Civ. App.) 167 Sj. W. 230.

Where the debt sued for is less than the minimum prescribed to give Jurtsdlctfon, and
the value of the property upon which a chattel mortgage is sought to be foreclosed is
not alleged, the' petition fails to show that the court has jurisdiction. ld.

In a suit on a note and to foreclose a chattel mortgage, the jurisdiction of the county
court is determined' by the alleged value of the chattels upon which foreclosure is de
sired. Reeves v. Faris (Civ. App.) 186 S. W. 772.

-- Principal, interest, and attorney's fees.-Attorney's fe�s sought to be recovered'
under art. 2178 are not merely costs, but are a part of the "amount in controversy."
Houston Packing ICo. v. McDonald (Civ. APp.) 175 s. W. 806; St. Louis, B. & M. Ry. Co.
v. Knowles (Civ. App.) 171 S. W. 245; Bt; Louis, B. & M. Ry. Co. v. Knowles (Civ, App.)
180 s. W. 1146.

In a suit for conversion of a bank deposit amounting to $20(} and interest amounting
to $11.80, the amount in controversy was within the jurisdiction of a district court to
which the jurisdiction of the county court had been transferred, on the face of the plead
ings. Young v. Bundy (Civ. App.) 158 S. W. 5£6.

, .

S.uit for $200 for a horse killed and for interest until commencement of the suit held
within the county court's jurisdiction. International & G. N. Ry, Co. v. Feldman (Civ.
App.) 170 S. W. 133. ,

I The county court has jurisdiction of an action on a note for $190, which provided for
attorney's fees of 10 per cent. in case of suit, the total sued. for being therefore! in ex
cess of $200. Horton v. Lee (Civ. App.) 180 S. W. 1169.

In suit against sheriff for conversion of $198.70 and for $14 damages, the $14 would
nci� be treated as "interest" within meaning of the Constitution, but as damages, so that
sutt was for sum in excess of $200, exclusive of interest, and within jurisdiction of .coun-
ty court. Sanders v. Waghalter (Civ. App.) 192 S. W. 1083.

"

-- Original amount affected by payments or reduction from other cause.-As .re
gards jurisdiction of the county court, defendants' plea that one of the notes sued on had
been paid did not of itself lessen the amount put in controversy by' plaintiff's �etition.Brunson v. Dawson State Bank (Civ. App.) 175 S. W. 438.

, Jurisdiction of county court held not defeated merely because one of the notes sued
on had been paid, and the other was' for less than $200. Jd. , ,

The amount sued for being enough to give the trial court -Iurtedlctton, elimination of
one of the items by the judgment on appeal will not affect the jurisdiction of the trial
court on a new trial as to remaining item. panhandle & S. F. Ry. Co, v. Bell (Civ. App.)189 S. W. 1097 .

. .

A suit for a balance of $60 due is below jurisdiction of the county court. American
Dlsmfecting Co. v. Freestone County (Civ. App.) 193 S. W. 440. ,
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Objections to Jurisdfctlon.":_Where, In an action in the county court, the petition
sought to recover an amount within the jurisdiction of the court, and sought to foreclose
a chattel mortgage without disclosing the value of the property, the defendant to avail
himself of want of jurisdiction of the court must allege and prove that the property was
of value in excess of jurisdiction. Cantrell v. Cawyer (Civ. App.) 162 S. W. 919.

Where the amount in controversy is below jurisdiction of the county court, the action
will be dismissed upon the plea in abatement of only one of the defendants that plaintiff
fraudulently misstated the amount so as to give the court jurisdiction. L. Grief & Bro.
v. Texas Cent. R. Co. (Civ. App.) 163 S. W. 345.

Art. 1764. [1155] [1162] Concurrent original jurisdiction.
Amount or value, In controversy-Principal, interest, and attorney's fees.-Where

plaintiff sued on five notes aggregating $942.75 with 10 per cent. interest and 10 per cent.
attorney's fees, demanding judgment for the amount of the notes and fees, the amount in
controversy exceeded the jurisdiction of the county court. Belle Springs Creamery Co.
v, Marshall (Civ, App.) 165 S. W. 61.

The county court, under Const. art. 6, § 16, is without jurisdiction of an action for
damages for the destruction of cattle, where their value plus the interest which accrued
between the date of the destruction and the bringing of the suit exceeded $1,{)00. Ft.
Worth Stockyards Co. v. Witherspoon (Civ, App.) 166 S. W. 502.
4 Where a shipment of live stock was damaged to an amount of $970' the shipper be
came immediately entitled to 6 per cent. interest on such amount, and after the lapse of
more than a year the county court was without jurisdiction of his action; the amount in
controversy exceeding $1,000. Ft. Worth & R. G. Ry. Co. v. Mathews (Civ. App.) 169\ S.
W.1052.

Since interest is not allowable on personal injury claims prior to the date of judg
ment unless plaintiff prays for the same, none can be included in the judgment so as to

affect the jurisdictional amount. Gulf, C. & S. F. Ry. Co. v. White (Civ. App.) 176 S.
W.790.

A prayer for judgment for $1,000 and interest thereon held not to claim an amount in
excess of the jurisdiction of the county court. Chicago, R. 1. & G. Ry, Go. v. Whaley
(C'iv. App.) 177 S. W. 543.

Interest on damages demanded, being a part of the damages and not in fact "inter
est," the county court is without jurisdiction if the total demand, plus interest, demand
ed exceeds $1,000. St. Louis Southwestern Ry. Co. of Texas v. Herndon Produce Co.
(Civ. App.)· 188 S. W. 278.

A cause of action does' not exceed the jurisdiction of the court by the addition of in
terest as damages if, when the suit is filed, the amount in controversy falls within that
court's jurisdiction. Ft. Worth & D. C. Ry. Co. v. Allen (Civ. App.) 189 S. W. 765.

Where damages are laid at a certain sum, with interest thereon at the rate of 6
per cent., the interest is then accumulated as a. part of the damages, and is to be in
cluded in the amount of recovery affecting the jurisdiction. Id.

A petition which alleged that the damage to a live stock shipment was $977 and pray
ed for a recovery of that amount without interest does not show that the amount in
controversy 'exceeds $1,000, the limit of the county court's jurisdiction, as plaintiff can

omit to sue for interest as element of damages. Ft. Worth & R. G. Ry. 1C0. v. Mathews
(Bup.) 191 S. W. 559.

In action in the county court on a policy of fire insurance, where petition asked for
judgment for $1,000, amount of policy, and further general and special relief, held, that
the county court had jurisdiction of the case. Merchants' Reciprocal Underwriters of
Dallas v. First Nat. Bank (Civ. App.) 192 S. W. 1098.

-- Set-off, counterclaim, Intervention, or cross action.-In foreclosure of a chattel
mortgage, a plea in intervention in the county court, seeking to recover against the
same debtor on a note for $1,521, and to enforce an alleged prior lien on the same prop
erty, was beyond the court's jurisdiction and a nullity, and the fact that it was on file
was insufficient to prevent a judgment for plaintiff against the debtor from being final.
Nocona Nat. Bank v. Goin (Civ. App.) 159 S. W. 189.

In an action between former partners, where defendant by counterclaim sought to
recover the specific sum of $990 alleged to have been received by the plaintiff, who refus
ed payment thereof, the court was not called upon to adjudicate a partnership transac
tion of double that amount so as to exceed the jurisdiction of the court. Reeves v. White
(Civ. App.) 161 S. W. 43.

A county court has no jurisdiction of a cross-action, in an action on an account,
which asks specific performance of a contract by plaintiff to purchase, for $1,000, land
from defendant. Melado Land Co. v. Field (Civ. App.) 172 S. W. 1136.

Where, in action in county court on a note for $300, defendant set up in cross-action
claim for $954, and in addition asked for cancellation of the note, such cross-action was

in excess of the court's jurisdiction. Billings v. Southern Supply Co. (Civ. App.) 194 S.
W.1170.

-- Pleadlng.-In an . action to enjoin trespasses on real estate pending a suit to try
title thereto, the county judge had no jurisdiction to grant a temporary injunction where
the petition did not allege the value of the land involved. Johnson v. Clemmons (!Civ.
App.) 158 S. W. 797.

The allegations of the petition as to the amount in controversy determine the juris
diction of the court unless the defendant specially plead and show by evidence that such
amount so alleged was for the fraudulent purpose of giving the court jurisdiction, and
the time to file such a plea is prior to the beginning of the trial. CIsco Oil Mill y. Van
Geem (Civ, App.) 166 S. W. 439.

Where the petition, in an action in the county court to foreclose a chattel mortgage,
alleged that the property mortgaged was worth $600 and the mortgage contained no reci
tation of value, a judgment ....of foreclosure was valid on the face of the record, and the
county court alone could restrain execution on a showing that the property was worth
an amount in excess of the jurisdiction of the county court. Meyers v. Hambrick (Civ.
App.) 167 S. W. S4.
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A petition to foreclose a chattel mortgage and for attorney's fees, together amounting
to more than the jurisdictional amount of $200, must affirmatively show that the value of
the property at the time of suit is not above the jurisdictional maximum. Marshall v.

G. A. Stowers Furniture Co. (Civ. App.) 167 s. W. 230.
Petition's failure to allege value of property on which lien foreclosure was sought,

which might have been more than $1,000 and not within court's jurisdiction, was fatal.
Richardson v. Hetchcock (Civ. App.) 173 s. W. 1006.

Failure of petition in the county court to foreclose chattel mortgage to allege the
value of the chattels held a fatal defect. Lusk v. Hardin (Civ. App.) 176 S. W.. 787.

A petition seeking recovery on notes aggregating $400, and foreclosure of a mortgage
securing them on certain mules, is insufficient .to show jurisdiction of the county court
if it fails to allege the value of the mules. Glasscock v. Sinks (Civ, App.) 185 S. W. 405.

-- Amendment after remand from appellate court.-Where the county court ac

quired jurisdiction under an original petition in which the damages alleged with interest,
were less than $1,000, the maximum jurisdiction of court, held, that it retained- juris
diction over an amended petition on remand asking for an amount including interest in
excess of $1,000. Gulf Coast Transp. 'Co. v. Dillard (Civ. App.) 187 S. W. 975.

-- Waiver of part of demand.-Where plaintiffs' cause of action was in excess of
$1,000, the county court is without jurisdiction even though plaintiffs prayed judgment
for a sum slightly less than $1,000. Ft. Worth & R. G. Ry. Co. v. Mathews (Civ. App.)
169 S. W. 1052.

A controversy where the evidence shows the subject-matter to €xceed $1,000 in value,
and therefore not within the jurisdiction of the county court, plaintiff could not in good
faith amend so as to bring the case within the court's jurisdiction. Glasscock v: Sinks
(Civ. App.) 185 S. W. 465.

Art. 1766. [1157] [1164] Jurisdiction denied in certain cases.

Involving title to land.-Under Const. art. 5, § 16, providing that county courts shall
have no jurisdiction of suits for the recovery of lands, and this article, declaratory there
of, held that the county court, canceling a contract of rental on shares, had no jurisdic
tion to issue a writ of possession to enforce its decree. Coy v. Rowland (Civ. App.) 164
S. W.14.

Where a purchaser advanced $700 as part of the price to the vendor, who executed a

note therefor with an indorsement that if title could not be made good he would pay in
terest as specified and pay back the $700, an action on the note was within the juris
diction of the county court, for title to land was at most only incidentally involved. Smith
v. Adams (Civ. App.) 167 S. W. 30.-

In an action for rent in which plaintiff's ownership of the land was denied, the coun

ty court had jurisdiction to determine incidentally whether he or a third person was the
owner of the land. Robinson v. Clymer (Civ, App.) 170 S. W. 107.

Where the county court in condemnation proceedings awarded a right of way, or

easement, and provided that upon nonuser within two years it should revert to the own

er of the fee, jurisdiction to determine the issue of reversion was in the district court
and not in the county court. St. Louis Southwestern Ry. 'Co, of Texas v. Temple North
western Ry. Co. (Civ. App.) 170 8. W. 1073.

The district court, to the exclusion of the county court, has jurisdiction of an action
of trespass to try title, and the county court, having no jurisdiction of forcible detainer
suit or of trespass to try title, in action involving title or possession of land was without
jurisdiction to enjoin defendant from building fence and cutting timber. Benavides v.

Benavides (Civ. App.) 174 S. W. 293.
That defendant, in prosecution for unlawfully pulling down a fence on land in anoth

er's possession, claimed title to the land, held not to deprive the county court of juris
diction. Johns v. State, 76 Cr. R. 303, 174 S. W. 610.

The county court held without jurisdiction, in view of Const. art. 6, § 8, over a pro
ceeding to set aside a compromise agreement, whereby a surviving widow conveyed to
the executors her claimed interest in her husband's realty and personalty. McMahan v.

McMahan (Civ. App.) 175 S. W. 157.
The county court has exclusive jurisdiction in proceedings to recover

-

the homestead
or allowance in lieu thereof, and also to partition and distribute real estate. Id.

Art. 1767. [1158] [1165] Appellate jurisdiction.
Appellate jurisdiction-Limited by jurisdiction of justice.-A judgment of the county

court on appeal from a justice court's judgment, adding a penalty and items in. excess
of the amount within the jurisdiction of the justice court, was invalid; but it could be
reformed and affirmed on appeal to the Court of Civil Appeals. North American Ins. Co.
v. Jenkins (Civ. App.) 184 S. W. 307.

The jurisdiction of the justice of the peace over a claim for attached property can

be questioned by assignment of error to the judgment of the county court on appeal
from a justice or the peace. Fuller Hanna & 'Co, v. Rogers (Civ. App.) 184 S. W. 322.

-- Amount in controversy.-See art. 2391 and notes.

Bringing in new parties.-Under Const. art. 5, §§ 16, 19, and Rev. St. 1911, arts. 1767,
2291, 6624, 6625, on appeal to county court in action against receiver of railroad, plaintiff
held entitled to bring in purchaser of the railroad's property and .rranchrses. Freeman v.
W. B. Walker & Sons (Civ. App.) 175 S. W. 456, 1133.

Art. 1769. [1160] [1167] Motions against sheriffs and other offi
cers.

Remedy not excluslve.-In spite of this article the remedy provided is not exclusive,
but suit may be brought in any other court having jurisdiction. Willis v, Keator (eiv.
App.) 181 S. W. 556.

Art. 1771. [1162] [1169] Both law and equity powers.
Cited, Wardlaw v. Savage (Civ. App.) 191 S. W. 1176.
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Art. 1772. "[1163] [1170] To grant remedial writs.
Cited, Wardlaw v. Savage (Civ. App.) 191 S. W. 1176.
Habeas corpus.-County court should not entertain writ of habeas corpus raising only

questions passed on by the Court of Criminal Appeals on appeal from conviction. Ex
,parte McCallan, 76 Te�. .c-, R. 509, 175 S.' W. 1067.

Art. 177 5. .[ 1166] Changed jurisdiction recognized; eminent do
main retained.

See Appendix at end of civil statutes for list of acts changing jurisdiction of county'
court in particular counties.

Repeal.-Act March 20, 1911 (Acts 32d Leg. c. 93), restoring the cIvil and criminal
'jurisdiction of the county court of Castro county, repeals Act April 26, 1893 (Act 23d Leg.
c. 57), which diminished such jurisdiction, and conferred it upon the district court of the
county. Turnbow v. J. E. Bryant Co. (Civ. App.) 159 S. W. 605.

Effect of increase of jurisdiction.-Under express provision of Act Thirty-Third Leg
islature increasing 'the civil jurisdiction of the county court of Stonewall county; such
court had jurisdiction of an action for $150, alleged to be due upon an oral lease of land
with claim of a pasturer's ,lien. White v. Barrow (Civ. App.) 182 S. W. 1154.

Jurisdiction In matters of eminent domain.-A county court has jurisdiction in mat
ters of eminent domain, such jurisdiction not being taken away by Acts 32d Leg. c. 2f.
Balch v, San Antonio, F. & N. R. Co. (Civ. App.) 161 S. W. 1091.

CHAPTER FOUR

THE TERMS OF THE COUNTY COURT FOR CIVIL AND
PROBATE 'BUSINESS

Art.
1776. Terms of the county court.

Art.
1777. Commissioners' court may fix.

Article 1776. [1167] Terms of the county court.
Terms for .clvll and 'crtmtnat buslness.-Const. art. 5, § 29, requiring the county court;

to hold at least four terms annually for both civil and criminal business, as may be pro
vided by' the Legtsla'ture or commissioners' court, and such other terms each year as

may be fixed by that court, abolishes separate terms of the county court for criminal
'business, so that terms fixed for civil business are also terms for criminal business, and
-an order of the, commissioners' court fixing a separate term for criminal business is in
'effective. Wells Fargo & Co. Express v. Mitchell (Civ. App.) 165 S. W. 139.

Such provtsion, being ofIater adoption, supersedes article 5, § 17, requiring the coun-

':ty court to hold a term for criminal business once every month. Id.
I

Art. 1777. [1168] Commissioners' court may fix.
End of term for civil and probate buslness.-Under an order of the commissioners'

'court, authorized by Const. art. 5, § 29, as to the terms of the county court, a term for
'civil ,and probate -busineas held, regarding time for filing appeal bond, to end when the
next term for criminal business began. Wells Fargo & Co. Express v. Mitchell (Clv,

�App.)' 176 s. W. S18, 'reversing judgment on rehearing 165 S. W. 139.

368



. Chap. 1) COURTS-COUNTY, AT LAW, ETC. Art. 1788

TITLE 36

COURTS-COUNTY, AT LAW, ETC.

Chap.
1. County court of Dallas county, at law.
2. County court of Tarrant county for

civil cases.

4. County court of Bexar county for civil
cases.

6. County court of Castro county.
6. County court of Deaf Smith, Parmer,

Randall (Castro), and Lubbock coun

ties and the unorganized counties' of
Bailey and Lamb.

Chap.
7. County court at law of Harris county,

Texas.
7a. County court at law, No. 2 of Harris

county, Texas.
10. County court of Kendall county.
15. County court of .Jefferson county at

law.
16. EI Paso county court at la.w.

CHAPTER ONE

COUNTY COURT OF DALLAS COUNTY, AT LAvV

Art.
1786. Creation of county court of Dallas

county, at law.
1787 . .Jurisdiction of said court.
1788 . .Jurisdiction retained by county court

of Dallas county.
1798a. County court of Dallas county, at

law, No.2, created.
1798b . .Jurisdiction.
1798c. Courts how designated: transfer of

cases.

Art.
1798d . .Jurisdiction of other county courts.
1798e. Power to issue writs.
1798f. Terms of court.
1798g . .Judge; qualifications; salary.
1798h. Special judge.
1798i. .Jurors.
1798j. Vacancy.
1798k. Fees.
1798Z. Transfer of cases.

Article 1786. Creation of county court of Dallas county, at law...

Cited, McFarland v. Hammond (in dissenting opinion) 106 Tex. 579, 173 S. W. 646.

Art. 1787. Jurisdiction of said court.-The County Court of Dallas
County at Law shall have original and concurrent jurisdiction with the
County Court of Dallas County in all matters and causes, civil and crirn

. inal, original and appellate, over which, by the general laws of the State,
-county courts have jurisdiction, except as provided in Section 3 [Art.
1788] of this Act; but this provision shall not affect jurisdictions of the
commissioners court, or of the county judge of Dallas county as the pre
siding officer of such commissioners court, as to roads, bridges, and pub
lic highways, and matters of eminent domain which are now within the
jurisdiction of the commissioners court or the judge thereof. [Acts 1907,
p. 115, § 2; Act March 28, 1917, ch. 115, § 2.]

Explanatory.-The act amends sec. 2 of an act creating the county court of Dallas
county at law, passed at the first call session of the 30th Legislature and approved April
3, 1907. This section of the act referred to was carried into the Revised Civil S�a.tutes
of 1911 as art. 1787. Took effect 90 days after March 21, 1917; date of adjournment.

Art .. 1788. Jurisdiction retained by county court of Dallas county.
The County Court of Dallas County shall retain, as heretofore, the gen�
�ral jurisdiction of a probate court; it shall probate wills, appoint guard
tans of minors, idiots, lunatics, persons non compos mentis, and common

drunkards, grant letters testamentary and of administration, settle ac

counts of executors, administrators and guardians; transact all business
appertaining to deceased persons, minors, idiots, lunatics, persons non

c?mpos mentis, and common drunkards, including the settlement, parti
t1�n and distribution of estates of deceased persons; and to apprentice
mmors as provided by law; and the said court, or the judge thereof,
sh�l1 have the power to issue writs of injunction, mandamus, and all
wnts necessary to the enforcement of the jurisdiction of said court; and
also to punish contempts under. such provisions as are or may be provid
ed by general law governing county courts throughout the State. The
·county judge of Dallas county shall be the judge of the County Court of
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Dallas County. All ex officio duties of the county judge shall be exer

cised by the said judge of the County court of Dallas County except in
sofar as the same shall, by this Act, be committed to the judge of the
County Court of Dallas County, at Law. [Acts 1907, p. 115; § 3.; Act
March 28, 1917, ch. 115, § 3.]

Explanatory.-The act amends sec. 3 of Act Creating County Court of Dallas Coun
tv at Law, passed at first call session of 30th Legislature, approved April 3, 19D7. This
section of the act was carried into the Revised Civil Statutes of 1911 as art. 1788. Took
effect 90 days after March 21, 1917, date of adjournment.

Art. 1798a. County Court of Dallas County, at Law, NO'. 2, created.
-There is hereby created a court to be held in Dallas county, Texas, to
be known and designated as 'the "County Court of Dallas County, at
Law, No.2." [Act March 28, 1917, ch. 101, § 1.]

Became a law March 28, 1917.

Art. 1798b. Jurisdiction.-The County Court of Dallas County at

Law, No.2, shall have exclusive. concurrent civil and criminal jurisdic
tion of all cases, original and appel1ate, over which by the laws of the
State of Texas, the existing County Court of Dallas County at Law, of
Dallas county, Texas, would have original and appellate jurisdiction;
provided all civil and criminal cases appealed from the several justice's
courts of Dallas county shall be by the county clerk, filed in the county
Court of Dallas County, at Law, and the County Court of Dallas County,
at Law, No.2, alternately as said appealed cases are received by said
clerk from the several justices of the peace in said county, except in cases

wherein the judge of either of said courts, at law, has granted the writ of
certiorari, in which case the same shall be docketed in the court so grant
ing said writ, and shall not be transferred from said court. [Id., § 2.]

Art. 1798c. Courts how designated; transfer of cases.-The County
Court of Dallas County at Law shall be known and designated as the
"A" Court and the County Court of Dallas county at Law, No.2, shall
be known and designated as the "B" Court. The county clerk shall num

ber consecutively all cases filed in said courts, affixing immediately fol
lowing the number of all cases falling in the County Court of Dallas
County, at Law, the letter "A," and immediately following the number
of all cases falling in the County Court of Dallas County, at Law, No.
2, the letter "B," and he shall make up the trial docket of each of said
courts with respect to said numbers. The judge of either of said courts
shall have the power to transfer to .the other court any case pending upon
the docket of his court, except in cases where the writ of certiorari has
been granted; provided there shall never be transferred from the docket
of one of said courts to that of the other a sufficient number of cases to

�educe the number of cases on the. docket of the court from which said
case was transferred to a less number than the number of cases pending
upon the docket of the court to which the same is transferred, without
the consent of the judge to which said case is transferred. It shall be
the duty of the judge to whose, court said case is transferred to receive
and try the case, and he shall not have the power to retransfer the same

back to the court from which it came except he be disqualified to try the

same, in which case it shall be his duty to retransfer the said case. [Id.,
§ 3.]

Art. 1798d. Jurisdiction of other county courts.-Nothing in this
Act shall be construed as in anywise altering or changing the present ju
risdiction provided by law of the County Court of Dallas County, at

Law, nor of the County Court of Dallas County, except that the juris
diction of the County Court of Dallas County at Law, is hereby made
concurrent with the jurisdiction of the County Court of Dallas County,
at Law, No.2, as relates to the civil and criminal jurisdiction of said
County Court of Dallas County at Law, as prescribed by the laws of the
State of Texas.· [Id., § 4.]
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Art. 1798e. Power to issue writs.-The said County Court of Dallas

County, at Law, No.2, or the judge thereof, shall have the power to is
sue writs of injunction, sequestration, attachment, garnishment, certio
rari, supercedeas, and all other writs and process necessary to the en

forcement of its jurisdiction; and also power to punish for contempts
under such provisions as are or may be provided by the general laws

governing county courts throughout the State. [ld., § S.]
Art. 1798f. Terms of court.-The terms of the County Court of Dal

las County, at Law, No.2, and the practice therein and appeals and writs
of error therefrom, shall be as prescribed by the law relating to the coun

ty courts. The terms of the County Court of Dallas County, at Law,
No.2, shall be held five times each year on the second Monday in Janu
ary, March, May, September and November, and each term of said court
shall extend over a period of two months; provided, further there shall
be a term of said court convened by the judge thereof not later than two
weeks after he has qualified as such, as provided by law, and such term
when so convened, shall continue until the beginning of the .ensuing
term, as provided herein, [ld., § 6.]

Art. 1798g. Judge; qualifications; salary.-There shall be elected
in said county by the duly qualified voters thereof at each general elec
tion a judge of the County Court of Dallas County, at Law, No.2, who
shall be a licensed attorney in this State, well informed in the laws of
the State, who shall have resided in, and been actively engaged in the
practice of law in Dallas county for a period of not less than four years '

prior to such general election, who shall hold his office for two years and
until his successor shall be duly qualified. The judge of said court shall
receive a salary of three thousand ($3,000.00) dollars per annum, payable
monthly out of the county treasury by the commissioners' court. [ld.,
§ 7.]

Art. 1798h. Special judge.-A special judge of the County Court of
Dallas County, at Law, No.2, may be appointed or elected as provided
for by the laws relating to county courts and the' judges thereof. [ld.,
§ 8.]

.

.

Art. 1798i. Jurors.-The jurisdiction and authority now vested by
law in the county court for the appointment of jury commissioners and
the selection and service of jurors shall be exercised by the County Court
of Dallas County, at Law, No.2. [rd.) § 9.] .

Art. 1798j. Vacancy.-Any 'vacancy in the office of the County
Court of Dallas County, at Law, No.2, shall be filled by the commis
sioners' court of Dallas county until the next regular election. [ld.,
§ 10.]

Art. 1798k. Fees.-The judge of the County Court of Dallas Coun
ty, at Law, No.2, shall collect the same fees as are now stipulated bv law
relating to the judge of the County Court of Dallas County, at Law, all
of which shall be by the county clerk paid monthly into the county treas

ury of Dallas county, in accordance with the orders of the commission
ers' court. [ld., § 11.]

Art. Q98l. Transfer of cases.-It shall be the duty of the judge of
the County Court of Dallas County, at Law, to immediately transfer
from the docket of the County Court of Dallas County, at Law, to the
docket of the County Court of Dallas County, at Law, No.2, one-half of
t�e civil cases pending upon said docket, which shall be done by begin
nmg with the oldest case pending upon the docket of his court and trans

ferring every second case without reference to whether any particular

§afZ.]b,e pending upon the jury or non-jury docket of said court. [ld.,
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CHAPTER TWO

COUNTY COURT OF TARRANT COUNTY FOR CIVIL CASES·
Art.
1799. Creation of county court of Tarrant

county for civil cases.

Art.
1800. Jurisdiction of said court.
1802. Both courts may issue writs.

Article 1799. Creation of county court of Tarrant county for civil
cases.

Cited, McFarland v. Hammond, 106 Tex. 549, 173 S. W. 645 (dissenting opinion);
Wardlaw v. Savage (Civ. App.) 191 S. W. 1176.

Art. 1800. jurisdiction of said court.
Cited, Wardlaw v. Savage (Giv. App.) 191 S. W. 1176.

Art. 1802. BOoth 'courts may issue writs.
Cited, Wardlaw v, Savage (Clv. App.) 191 S. W. 1176.

CHAPTER FOUR

COUNTY COURT OF BEXAR COUNTY FOR CIVIL CASES

Article 1811-6. Creation of county court of Bexar county for civil
cases.

Cited, McFarland v, Hammond, 106 Tex. 549, 173 S. W. 645 (dissenting opinion).

CHAPTER FIVE

COUNTY COURT OF CASTRO COUNTY

Article 1811-19. Jurisdiction of court.
Repeal.-Act March 20, 1911 (Act 32<I Leg. c. 93), restoring the civil and criminal ju

risdiction of the county court of Castro county, repeals Act April 26, 1893 (Act 23d Leg.
c. 57), which diminished such jurisdiction, and conferred it upon the district court of the
county. Turnbow v. J. E. Bryant Co. (Civ. APP.) 159 S. W. 605.

CHAPTER SIX

COUNTY COURT OF DEAF SMITH, PARMER, RANDALL,
(CASTRO) AND LUBBOCK COUNTIES AND THE UN

ORGANIZED COUNTIES OF BAILEY AND LAMB

Art.
1811-30. Jurisdiction of court.

Art.
1811-31. Same subject,

Article 1811-30. Jurisdiction of court.
Validity of act.-This act, which is entitled an act to increase the civil jurisdiction of

the county court of Castro county and others, which, in section 2, gives those counties
the jurisdiction possessed by ordinary county courts, held valid in so far as it pertains to
civil matters, the act not exceeding the title. Turnbow v. J. E. Bryant Co, (Sup.) 181
S. W. 686.

Art. 1811-31. Same subject.
Jurisdiction conferred.-This article invests the county court of Castro county with

such civil jurisdiction as a county court possesses under the general law, despite Act 23d

Legislature, curtailing the jurisdiction. Turnbow v. J. E. Bryant 'Co. (Sup.) 181 S. W. 686.

Transfer of causes.-Where this article took effect. while an appeal from justice court
was pending in district court, the cause should be transferred to the county court. Turn·
bow v: J. E. Bryant Co. (Sup.) 181 S. W. 686.
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CHAPTER SEVEN

COUNTY COURT AT LAW OF HARRIS COUNTY, TEXAS

Articles 1811-35 to 1811-40.
Cited, McFarland v. Hammond, 106 Tex. 549, 173 S. W.. 645 (dissenting opinion).

CHAPTER SEVEN A

COUNTY COURT AT LAW, NO.2, OF HARRIS COUNTY, TEXAS

Art.
1811-53a. Court created.
1811-53b. Jurisdiction.
1811-53c. Powers of judge; concurrent

jurisdiction.
1811-53d. Qualifications of judge; appoint

ment; oath; bond; fees and
salary.

1811-53e. Clem; fees.
1811-53f. Seal.
1811-53g. Sheriffs and constables.

Art.
1S11-53h. Special judge.
1811-53i Power to issue writs.
1811-53j. Jurisdiction of county court at

law.
1811-53k. Terms.
1811-53Z. Transfer of cases.

.

1811-53m. Same.
1811-53n. Practice.
1811-530. Process in transferred cases.

oil

1811-53p. Appointment of judge; election.

Article 1811-53a. Court created.-There is hereby created a court

to be held in Harris County, Texas, to be called the "County Court at

Law No.2 of Harris County, Texas." [Act May 28, 1915, 1st C. S., ch.
8, § 1.]

Act took effect 90 days after May, 28, 1915, date of adjournment.

Art. 1811-53b. jurisdiction.c=Said County Court at Law No.2 of
Harris County, Texas, shall have, and it is hereby granted original and
appellate jurisdiction, in all matters and causes of a civil and criminal na

ture, concurrent with and in all. things equal to that heretofore conferred
upon the County Court at Law of Harris County, Texas. [Id., § 2.]

Art. 1811-53c. Powers of judge; concurrent jurisdiction.-The
judge of said County Court at Law No.2 of Harris County, Texas, shall
have and exercise all the powers and shall be subject to all the limita
tions and obligations heretofore or hereafter conferred or imposed upon
the judge of the County Court at Law of Harris. County, Texas. Said
County Court at Law No.2 of Harris County, Texas, shall have concur

rent jurisdiction with. the. County Court at Law of Harris County over

criminal matters, and shall have the same jurisdiction over criminal rriat
ters, that is now vested in county courts having jurisdiction in civil and
criminal cases under the Constitution and laws of Texas. And said
County Court at Law No.2 of Harris County shall have concurrent ju
risdiction with the County Court at Law of Harris County in all appeals
from justices, mayors, recorders or other inferior courts within Harris
County; and the judge of said court shall have the same powers, rights
and privileges as to criminal matters as are now vested in and enjoyed by
the judges of county courts having criminal jurisdiction; provided, how
ever, that said court shall have no jurisdiction over any of those matters
the jurisdiction over which is now vested in the County Court of Harris
County, or the judge thereof. [Id., § 3.]

Art. 1811-53d. Qualifications of judge; appointment t oath; bond;
fees and salary.-The judge of the County Court at Law No.2 of Har
ns County, Texas, shall be well informed in the law; he shall have been
a duly licensed and practicing member of the bar of this State for not
less than two years; he shall be appointed by the Governor of the State
of Texas as soon as may be after this Act takes effect; he shall take the
oath.of office and execute an official bond as now required by the Iaw :

relating to county judges, and he shall collect the same fees in civil cases
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as are now provided by law in case of county judges, all of which he shall
pay monthly into the county treasury, and in lieu of such fees he shall
receive a salary of three thousand dollars per annum to be paid out of the
county treasury by the Commissioners Court of Harris County in
monthly installments of two hundred and fifty dollars each. In addition
to the compensation hereinbefore provided the judge of the County Court
at Law No.2 of Harris County shall tax up, receive and collect in each
criminal case the same fees and costs as are now provided by the Gen
eral Laws of the State for the judges of county courts having criminal
jurisdiction, such fees to be retained by him as compensation for the ex

ercise of the criminal jurisdiction herein conferred upon his court. [Id.,
§ 4.]

Art. 1811-53e. Clerk; fees.-The county clerk of Harris County
shall be the clerk of said County Court at Law No.2 of Harris County in
civil matters and causes; and shall receive and collect the same fees
which he now receives and collects as clerk of the County Court at Law
of Harris County, Texas. The clerk of the Criminal District Court of
Harris County, Texas, shall be clerk of said County Court at Law No.2
in all criminal matters and causes, and shall receive and collect such
f�s as he now receives and collects in criminal matters as clerk of the
County Court at Law of Harris County. [ld., § 5.]

Art. 1811-53f. Seal.-The seal of the County Court at Law No.2
of Harris County, Texas, shall be the same as that provided by law for
county courts,. except that such, seal shall contain the words "County
Court at Law Number Two of Harris County, Texas," and said seal
shall be judicially noticed. [Id., § 6.]

Art. 1811-53g. Sheriffs and constables.-The sheriff of Harris
County, either in person or by deputy, shall attend said court when re

quired by the judge thereof; and the various sheriffs and constables of
this State executing process issued out of said court shall receive the
fees now or hereafter fixed by law for executing process issued out of
county courts. -[Id., § 7.]

Art. 1811-53h. Special 'judge.-A special judge of said court may
be appointed or elected in the manner and instances now or hereafter

provided by the law relating to county courts and the judges thereof.
[Id., § 8.]

Art. '1811-53i. Power to issue writs.-Said court shall have power
to issue writs of injunction, mandamus,. sequestration, attachment, gar
nishment, certiorari, supersedeas, habeas corpus in criminal misdemean
or cases, and all writs necessary to the enforcement of its jurisdiction;
and, within the limitations placed upon county courts, to punish con

tempts thereof. Writs of injunction granted in civil cases by the judge
of said County Court at Law No.2 and by the judge of said County
Court at Law shall be made returnable to the court in which the petition
for injunction shall be filed, as hereinafter provided. [Id., § 9.]

Art. 1811-53j. Jurisdiction of County Court at Law.-The juris
diction, civil and criminal, of the County Court at Law of Harris County,
Texas, shall not in anywise be impaired or affected by this .Act. [Id.,
§ 10.]

Art. 1811-53k. Terms.-The terms of the court hereby created
shall begin on the first Monday of the months of June, August, October,
December, February and April of each year. The sessions of said court
shall be held in such place as may be provided therefor by the Commis
sioners Court of Harris County. [Id., § 11.]

Art. 1811-53l. Transfer of cases.-As soon as may be, after this
Act takes effect, the clerk of the County Court at Law of Harris County,
Texas, shall transfer to the docket of the County Court at Law No.2 of
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Harris County, Texas, one-half of the civil cases then pending in said
County Court at Law. In making such transfer, said Clerk shall first
transfer to said County Court at Law No.2 the case having the smallest
file number on the docket of said County Court at Law. The case hav
ing the next highest file number shall remain on the docket of said Coun
ty Court at Law. The case having the third smallest file number shall
be transferred. In like manner said clerk shall go through the docket
of said County Court at Law, transferring to the docket of said County
Court at Law No.2 every second civil case thereafter. The clerk shall
note such transfer, when made, on the minutes of the County Court at
Law of Harris County, Texas. New civil and new criminal cases filed
with said clerk after such transfer has been made, irrespective of the
court or judge to which the petitions in such civil cases shall be address
ed, shall, in like manner, be filed by the said clerk, one civil and one crim
inal case in said County Court at Law No.2, and one civil and one crim
inal case in said County Court at Law. The first new civil case and the
first new criminal case, filed with said clerk after such transfer has been
made, shall both be filed in said County Court at Law No.2. [Id., § 12.]

Art. 1811-53m. Same.-The judges of said County Court at Law
and of said County Court at Law No.2, in their discretion, either in term
time .or in vacation, by an order entered upon the minutes of their re

spective courts,. may transfer to the court of th-e other any case or cases

then pending in their respective courts. And when such case or case

shall be so transferred the court to which such transfer shall be made
shall have the same right and authority to try and finally dispose of the
same as the court making such transfer. [Id., § 13.]

Art. 1811-53n. Practice.-The practice in said County Court at
Law No. 2, and in cases of appeal and writs of error therefrom and there
to, shall be the same as is now, or may hereafter be prescribed for coun

ty courts. [Id., § 14.]
Art. 1811-530. Process in transferred cases.-All process issued

out of the County Court at Law of Harris County, Texas; prior to the
time when the clerk thereof shall transfer cases from the docket of said
courts, as provided in Section 12 of this Act [Art. 181l-53l] in cases

transferred as therein provided, shall be returned to and filed in the
court hereby created, and shall be equally as valid and binding upon par
ties to such transferred cases as though such process had been issued. out
of the County Court at Law No.2 of Harris County, Texas. Likewise,
in cases transferred by the judges of either of said courts, as provided
in Section 13 of this Act [Art. 181l-53m], all process extant at the
time of such transfer shall be returned to and filed -in the court to which
such transfer is made, and shall be as valid and binding as though origi
nally issued out of the court to which such transfer may be made. [Id.,
§ 15.]

_

Art. 1811-53p. Appointment of judge; election.-As soon as this
Act shall take effect the Governor of the State shall appoint a judge of
the County Court at Law No.2 of Harris County, who shall serve until
the next general election and until his successor shall be duly elected and
qualified. And any vacancy thereafter occurring in the office of the

ju?ge of the County Court at Law No.2 of Harris County, created by
this Act, shall be filled by the Commissioners Court of Harris County)
the appointee thereof to hold office until the next succeeding general
election, and until his successor shall have qualified. There shall be
elected by the qualified voters of Harris County at each general election
hereafter, a judge of the County Court at Law No.2 of Harris County,
who shall hold his office for two years, and until his successor shall be
duly qualified. [Id., § 16.]
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CHAPTER TEN

COUN'rY COURT OF KENDALL COUNTY

Article 1811-76. Jurisdiction of county court of Kendall county.
Matters of eminent domain.-A county court has jurisdiction in matters of eminent

domain, such jurisdiction not being taken away by Acts '32d Leg. c. 24. Balch v, San An
tonio, F. & N. R. Co. (Civ. App.) 161 S. W. 1091.

'CHAPTER FIFTEEN

COUNTY COURT OF JEFFERSON COUNTY AT LAW

Art.
1811-119. Court created.
1811-120. Jurisdiction.
1811�121. Jurisdiction of other courts.
1811-122. Terms of court.
1811-123. Election of judge; tenure; qual-

ifications.
1811-124. Appointment of judge.
1811-125. Disqualification of judge.
1811-126. Issuance of writs..

Art.
1811-127. Clerk and sheriff.
1811-128. Jury commission; selection of

jurors.
1811-129. Vacancy in office of judge.
1811-130. Salary of judge; fees collected

and accounted for.
,1811-131. Appeals from lower courts.

1811-132. Fees of county judge.

Article 1811-119. Court created.-There is hereby created a court
to be held in Beaumont, Jefferson County, Texas, to be called the County
Court of Jefferson County at Law. [Act March 1, 1915, ch. 29, § L]

Art. 1811-120. Jurisdiction.--The County Court of Jefferson Coun
ty at Law shall have jurisdiction in all matters and cases, civil and crim
inal, original and appellate, over which by the general laws of the State
the County Court of said county would have jurisdiction, except as here
inafter provided in Section 3 of this Act [Art. 1811-121], and all cases

pending in the County Court of said county other than probate matters
such as are provided in Section 3 of this Act, shall be and the same are

hereby transferred to the County Court of Jefferson County at Law, and
all writs and process, civil and criminal, heretofore issued by or out of
said County Court, other than those pertaining to matters which are

hereby exempt from this bill that -are to remain in the County Court of
Jefferson County, shall be and the same are hereby made returnable to
the County Court of Jefferson County at Law. The jurisdiction of the
County Court of Jefferson County at Law, and to the Judge thereof,
shall extend to all 'matters of eminent domain of which jurisdiction as

heretofore vested in the Comity Court or in the County Judge; but this
provision shall not affect the jurisdiction of the Commissioners Court or

the County Judge of Jefferson County as the presiding officer of said
Commissioners Court as to roads, bridges and public highways, or mat
ters of eminent domain which are now in the jurisdiction of the Commis
sioners Court or the Judge thereof. [Id., § 2.]

Art. 1811�121. Jurisdiction of other courts.-The County Court of
Jefferson County shall retain, as heretofore, the general jurisdiction of
the Probate Court and all jurisdiction conferred by law now over probate
matters; and the court herein created shall have no other jurisdiction
than that named in this bill, and the County Court of Jefferson County
as now and heretofore existing shall have all jurisdiction which it now

has, save and except that which is given the County Court of Jefferson
County at Law in this bill, but the County Court as now existing shall
have no other jurisdiction, civil or criminal. The County Judge of Jef
ferson County shall be the Judge of the County Court of said county, and
all ex-officio duties of the County Judge shall be exercised by said Judge
of the County Court of Jefferson County, except in so far as the same
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shall by this bill be committed to the County Court of Jefferson County
at Law. [Id., § 3.]
• Art. 1811-122. Terms of Court.-The terms of the County Court
of Jefferson County at Law, and the practice therein, and the appeals and
writs of error therefrom shall be as prescribed by the laws relating to

County Courts. The terms of the County Court of Jefferson County at

Law shall be held monthly, that is to say, the terms of said court shall
be held in the court house of Jef£erson County, and begin on the first

Monday in each month during the year, and shall end on the last Satur
day in each month during the year. [Id., § 4.]

Art. 1811-123. Election of judge; tenure; qualifications.-There
shall be elected in Jefferson County by the qualified voters thereof at

each general election a Judge of the County Court of Jefferson County at

Law, who shall be well informed in the laws of the State, and who shall
hold his office for two years and until his successor shall have been duly
elected and qualified. No person shall be elected Judge of said court

who has not been a resident citizen of Jefferson County, Texas, for at
least two years prior to his election, and shall possess all of the qualifica
tions for the office that are now required by the general laws of the State
for County Judges. [Id., § 5.]

Sec. 6 relates to criminal business, and is set forth in Vernon's Code Cr. Proc. 1916,
as art. 40a.

Art. 1811-124. Appointment of judge.-As soon as this bill be
comes effective the Governor shall appoint a Judge of the County Court
of Jefferson County at Law, who shall hold his office until the next gen.,.
�ral election. [Id.; § 7.]

Art. 1811-125. Disqualification of judge.-In the case of the dis
qualification of the County Judge at Law of any case pending in his
court, the parties or their attorneys may agree on the selection of a spe
cial Judge to try such case or cases; and in default of such agreement a

majority of the practicing lawyers of Jefferson County shall elect a Judge
to try such cases where the County Judge at Law is disqualified. [Id.,
§ 8.]

Art. 1811-126. Issuance of writs.e->The County Court of Jefferson
County at Law, or the Judge thereof, shall have power to issue writs of
injunction, mandamus, sequestration, attachment, garnishment, certio
rari, supersedeas and all writs necessary to the enforcement of jurisdic
tion of said court, and to issue writs of habeas corpus in such cases where
the offense charged is within the jurisdiction of said court, or of any
other court in said county of inferior jurisdiction to said county court at
law. [Id., § 9.]

.

Art. 1811-127. Clerk and sheriff.-The County Clerk of Jefferson
County, Texas, shall be the clerk of the County Court of Jefferson Coun
ty at Law, and the seal of said court shall be the same as that provided
by law for County Courts, except the seal shall contain the words "Coun
ty Court of Jefferson County at Law," and the Sheriff of Jefferson Coun
ty shall in person or by deputy attend said court when required by the
Judge thereof, and the County Clerk of Jefferson Comity, Texas, is here
by authorized, if it becomes necessary, in his judgment, to appoint a

deputy to specially attend to the matters pertaining to the County Court
of Jefferson County at Law, and said deputy shall be allowed a salary
of one hundred dollars per month. [Id., § 10.]

,

. Art, 1811-128� Jury commission; selection of jurors.-The juris
dl�hon or authority now vested by law in the County Court for the ap
pomtment of jury commission and the selection and service of jurors
shall be exercised by the County Court of Jefferson at Law. [Id., § 11.]

Art. 1811-129. Vacancy in office of judge.-Any vacancy in the of
fice of the Judge of the County Court of Jefferson County at Law may
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be filled by the County Commissioners Court, and when so filled the
Judge shall hold office until the next general election and until his suc

cessor is elected and qualified. [Id., § 12.]
Art. 1811-130. Salary of judge; fees collected and accounted for.

-The Judge of the County Court of Jefferson County at Law shall re

ceive a salary of twenty-five hundred dollars ($2,500.00) per annum, to
be paid out of the county treasury of Jefferson County, Texas, on the or

der of the Commissioners Court of said county, and said salary shall be
paid monthly in equal installments. The Judge of the County Court of
Jefferson County at Law shall assess the same fees as are now prescribed
by law relating to County Judge's fees all of which shall be collected
by the clerk of the court and shall be paid into the county treasury on

collection. No part of which shall be paid to the said judge, but he shall
draw the salary as above specified in this section. [Id., § 13.]

Art. 1811-131. Appeals from lower courts.-All cases appealed
from the Justices' Court and Recorders' Court in Jefferson County, Tex
as, shall be made direct to the County Court of Jefferson County at Law,
under the provisions heretofore governing such appeals. [Id., § 14.]

Art. 1811-132. Fees of County Judge.-The County Judge of Jef
ferson County, at the time this Act goes into effect, shall receive the
same compensation in ex officio salary and fees as he would have receiv
ed had this Act creating the County Court of Jefferson County at Law
not been enacted, said compensation to be computed and allowed and or

dered paid by the Commissioners Court of said county out of the general
fund of said county. [Id., § 15.]

CHAPTER SIXTEEN

EL PASO COUNTY COURT AT LAW

Art.
1811-133. Court created.
1811-134. Jurisdiction.
1811-135. Jurisdiction of county court.
1811-136. Power to issue writs.
1811-137. Terms of court.
1811-138. Appointment of judge; election;

qualifications of judge.

Art.
1811-139. Bond and oath of judge.
1811-140. Special judge.
1811-141. Clerk; seal; sheriff.
1811-142. Juries.
1811-143. Fees.
1811-144. Removal of judge.
1811-145. Salary of county judge.

Article 1811-133. Court created.-That there is hereby created a

court to be held in El Paso county, Texas, to be known and designated as

the HEI Paso County Court at Law." [Act M.arch 26, 1917, ch. 93, § 1.]
Took effect 90 days after March 21, 1917, date of adjournment.

Art. 1811-134. Jurisdiction.-The El Paso County Court at Law
shall have jurisdiction of all civil and criminal matters and causes origi
nal and appellate, over which, by the general laws of the State of Texas,
the county court of said county would have jurisdiction except. as pro
vided in Section 3, of this Act [Art. 1811-135], and all civil and criminal
cases other than probate matters and such as are provided in Section 3 of
this Act, to be and the same are hereby transferred to the EI Paso Coun
ty Court at Law; and all civil and criminal writs and processes hereto
fore issued by or out of said county court other than pertaining to mat
ters over which, by section 3 of this Act, jurisdiction remains in the
County Court of EI Paso county, be and the same are hereby made re

turnable to the EI Paso County Court at Law. The jurisdiction of the
EI Paso County Court at Law and of the judge thereof shall extend to

all matters of eminent domain of which jurisdiction has heretofore rested
in the county court of EI Paso county, or the judge thereof; but this pro
vision shall not affect the jurisdiction of the commissioners court, or of
the county judge of El Paso county as the presiding officer of said court,
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as to roads, bridges and public highways and matters of eminent domain
which are now within the jurisdiction of the commissioners court, or of
the judge of the County Court of EI Paso county, Texas. [Id., § 2.l

Art. 1811-135. Jurisdiction of county court.-The county court of
EI Paso county, shall retain as heretofore, its jurisdiction as a juvenile
court; its jurisdiction in matters pertaining to liquor licenses, forfeitures
and bonds; the general jurisdiction of a probate court; it shall probate
wills, appoint guardians of minors, idiots, lunatics, persons no� compus
mentis, and drunkards, grant letters testamentary and of administration,
settle accounts of administrators, executors and guardians; transact all
business pertaining to deceased persons; and to apprentice minors as

provided by law. The County Judge of EI Paso county, shall be the
judge of the County- ·Court of EI Paso County, and all ex-officio duties of

.

the county judge shall be exercised by said judge of the County Court
of EI Paso county except in so far as the same shall by this Act be com

mitted to the judge of the EI Paso County Court at Law. [Id., § 3.]
Art. 1811-136. Power to issue writs.-Both the said County Court

of EI Paso county and the EI Paso County Court at Law or either of the

judges thereof shall have the power to issue writs of injunction, seques
tration, attachments, garnishment, certiorari, supersedeas and all other
writs necessary to the enforcement of the jurisdiction of said courts; and
also pawer to punish for contempt under such provisions as are, or may
be provided by the general laws governing county courts throughout the
State, and to issue writs of habeas corpus, in cases where the offense
charged is within the jurisdiction of said courts or of any court or tribu
nal inferior to said courts. [Id., § 4.]

Art. 1811-137. Terms of court.-The terms of the EI Paso County
Court at Law and the practice therein and appeals and writs of error

therefrom shall be, as prescribed by law relating to county courts. The
terms of the EI Paso County Court at Law shall be held not less than
four times each year, and the commissioners court of EI Paso county
shall fix the time at which said court shall hold its terms, until the same

shall be changed according to law. [Id., § 5.]
Art. 1811-138. Appointment of judge; election; qualifications of

. judge.-The Governor shall appoint some suitable person who is a resi
. dent citizen of EI Paso county as judge of the EI Paso County Court at
Law, as herein constituted, who shall hold such office until the next gen
eral election after his appointment, and until his successor shall have
been elected and qualified, and all vacancies in said office sh9-11 also be
filled by appointment by the Governor until the next general election
thereafter. At the first general election in said county and at each gen
eral election thereafter there shall be elected by the qualified voters a

judge of the EI Paso County Court at Law, who shall be well informed
1� the laws of this State, who shall hold his office for two years and until
hIS successor shall have been duly elected and qualified; provided that
no person shall be eligible for judge of the EI Paso County Court at
Law by election, unless he shall be a citizen of the United States and of
!his State; who shall have been a practicing lawyer of this State or a

Judg� of a court in this State for at least four years next preceding his
election, and who shall have resided in the county of EI Paso for two
years next preceding his election. [Id., § 6.]

Art .. 1811-139. Bond and oath of judge.-The judge of the EI Paso
County Court at Law shall execute a bond and take the oath of office as

required by law relating to county judges. [Id., § 7.]
Art. 1811-140. Special judge.-A special judge of the EI Paso

Cour:ty Court at Law may be appointed or elected as provided by laws
relating to county courts and the judges thereof. [Id., § 8.]
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Art. 1811-141. Clerk; seal; sheriff.-The county clerk of El Paso
county shall be the clerk for the E1 Paso County Court at Law; the seal
of said court shall be the same as that provided for county courts, except
that the seal shall contain the words "E1 Paso County Court at Law."
The sheriff of El Paso county shall, in person or by deputy, attend the
court when required by the judge thereof. [Id., § 9.]

I

Art. 1811-142. Juries.-The jurisdiction and authority now vested
by law in the County Court of El Paso County, for the selection and-

.

service of jurors shall be exercised by each of said courts, but juries sum

moned for either of said courts may by order of the judge of the court in
which they are summoned be transferred to the other court for service
therein and may be used therein as if summoned for the court to which
they may be thus transferred; [Id., § 10.]

Art. 1811-143. Fees.-There shall be taxed and collected in the E1
Paso County Court at Law the same fees provided by law for county
judges in similar cases, all of which shall be paid by the clerk monthly
into the county treasury, and the judge of said court shall receive a sal
ary of two thousand five hundred ($2500) dollars annually, to be paid
monthly out of the county treasury, upon order of the commissioners
court. [Id., § 11.]

Art. 1811-144. Removal of judge.-The judge of the E1 Paso
County Court at Law may be removed from office in the same mariner
and for the same causes as any other county judge may be removed un

der the laws of this State. [Id:, § 12.]
Art. 1811-145. Salary of county judge.-The county judge of E1

Paso county shall hereafter receive, from the county treasury, in addi
tion to the fees allowed him by law, such a salary, for the ex-officio du
ties, not exceeding in the aggregate of fees and salary that which the
existing laws provide for. [Id., § 13.]
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TITLE 37

COURTS-DISTRICT AND COUNTY-PRACTICE IN

Chap.
1. Institution of suits.
2. Pleading in general.
3. Pleadings of the plaintiff.
3a. Verification of pleadings.
4. Venue of suits.
5. Parties to suits.

6. Process and returns.
7. Abatement and discontinuance of suit.
8. Pleadings of the defendant.
9. Change of venue.

10. Continuance.
11. Stenographic reporters.
12. Trial of causes.

13. Charges and instructions to the jury.

Chap.
14. The verdict.
15. Judgments.
16. Remitter and amendment of judgment.
17. New trials and arrest of judgment.
18. Costs and security therefor.
19. Bills of exceptions and statements of

facts.
20. Appeal and writ of error.

21. Certain interlocutory proceedings, etc.
22. Suit by next friend.
23. Suits against non-residents.
24. Attorney's fees, recovery of.
25. Miscellaneous provisions.

CHAPTER ONE

INSTITUTION OF SUITS

Article 1812. [1177] [1181] Suits commenced by petition
.

filed
with clerk.

Premature commencement.-Where the cause of action on an accident insurance

policy has not matured, the action is premature, and will be abated for that reason.

Commonwealth Bonding & Casualty Ins. Co. v. Knight (Civ. App.) 185 S. W. 1037.

Matters arising after commencement of suit.-In action on oral contract, held, that
plaintiff was entitled to recover for work performed after institution of suit. Stine Oil
& Gas ICO. v. English (Civ. App.) 185 S. W. 1009.

Where suit was prematurely brought, but plaintiff filed amended petition two days
a.fter cause of action matured, it was duty of court to tax all costs prior to filing of
amendment to plaintiff, and to proceed to judgment, rather than to dismiss case be
cause originally filed prematurely. Potter County v. Boesen (Civ. App.) 191 S. W. 787 .

.Where, at time teacher sued for salary during months covered by her contract dur
ing which board refused to let her teach, only seven months had expired, and the con

tract covered eight months, the mere fact that when suit was tried the eighth month
had expired did not permit recovery of the salary for the eighth month. Jones v. Dodd
(Civ. App.) 192. S. W. 1134.

If assignment of improvement certificate was subsequent to filing suit thereon, there
would not be any fatal variance between allegata and probata as to ownership. Ker
nagan v. City of Ft. Worth (Clv. App.) 194 S. W. 626.

Presumption as to lost pleadlng.-In view of Rev. St. 1911, arts. 1812, 2157, et seq.,
relating to pleadings and lost pleadings, held that, where corrected transcript contained
copy of lost, pleading sufficient to support judgment, it would be assumed that the plead
ing was before court at its rendition of judgment. Wiggins v. First Nat. Bank of Den
ton (Civ. App.) 175 S. W. 735.

DECISIONS IN GENERAL

Demand as ecndltton precedent to sult.-Where plaintiff as soon as he returned to
county of the venue, about a year after the exchange of lands in which he claimed to
have been defrauded, filed suit to cancel defendant's deed, and tendered a reconvey

. ance, no formal notice or demand for rescission was necessary. Pitt v. Gilbert (Civ.
App.) 190 S. W.. 1167.

CHAPTER TWO

PLEADING IN GENERAL
Art.
1819. "Pleadings" defined.
1822. Pleading charters and acts of incor

poration.
1823. Pleading special acts of the legisla

ture.

Art.
1824. Pleadings may be amended.
1825. Time of filing amendment.
1826. Amendment after arrest of judg�

ment, 'etc.

Article 1819. [1183] [1187] Pleadings defined.
Conclusions of fact or law.-An allegation that defendant became bound to pay

plaintiff held a conclusion. Baker v. Hahn (Civ. App.) 161 S. ,W. 443.
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Construction of pleadings.-A pleading must be construed most strongly against the
pleader. Mueller v. Simon (Civ. App.) 183 s. W. 63.

Every reasonable intendment must be presumed in favor of sufficiency of pleading
demurred to. Roberts v. Anthony (Civ. App.) 185 S. W. 423.

Issues, proof, and variance.-"Variance" is a disagreement between the allegation
and the proof, in some matter which, in point of law, is essential to the charge or
claim. Hodges v. State, 73 Tex. Cr. R. 638, 165 S. W. 607.

The pleadings and the proof must agree. Angelina County Lumber Co. v. Hines
(Civ. App.) 184 s. W. 596.

A party asking affirmative relief must lay a predicate for the relief sought in the
pleadings, and, to entitle him to such relief, the proof must sustain the allegations.
'I'exa.s Glass & Paint Co. v. Darnell Lumber Corp. (Civ, App.) 185 s. W. 965.

Art. 1822. [1186] [1190] Pleading charters . and acts of incorpora
tion.

Pleadlriq corporate powers.-The charter powers of a city granted to it by public
act need not be pleaded in an action by it. O'Connor v. City of Laredo (Civ. App.) 167
s. W. 1091.

Art. 1823. [1187] [1191] Pleading special act of the legislature.
Sufficiency to bring special act into record.-Where both parties pleaded a special

law by giving its title and the date of its approval, as authorized by this article, and the
entire act was before the court, it must be considered a part of the record on appeal,
although not copied into the statement of facts. Altgelt v. Gutzeit (Civ. App.) 187 S.
W. 220.

Art. 1824. [1188] [1192] Pleadings may be amended.
2. Right to amend and subject-matter of amendment.-Omission of verification on

a plea of usury seeking to recover a penalty required by arts. 4982, 4983, is not a ju
risdictional defect and may be cured by amendment. Cotton v. Rhea, 106 'I'ex, 220, 163
S. W. 2.

In trespass to try title claiming tracts specifically described, the allowance of a
trial amendment to the petition, so as to claim to recover the same amount of land
not specifically located, in the absence of any showing of injury to defendants, held not
an abuse of discretion. Davis v. Collins (Civ. App.) 169 s. W. 1128.

The trial court can permit a defendant corporation to correct a defective affidavit
in support of a plea of personal privilege by permitting the president of the corporation
to swear to it in lieu of the affidavit of the attorney. Kelly v. A. B. Crouch Grain Co.
(Civ. App.) 174 S. W. 630.

In a personal injury action, where the answer pleaded contributory negligence, it
was within the trial court's' discretion to permit plaintiff at the trial to amend the pe
tition so as to deny contributory negligence. Terrell 8ewerage Co. v. Stiles (Civ. App.)
177 s. W. 1053.

Where plaintiff' moved for judgment on the pleadings because the answer had not
been verified, the court may properly allow the answer to be verified by way of .amend
ment and then deny the motion. Teal v. Lakey (Clv. App.) 181 S. W. 759.

There is no error in not striking out an amendment of a petition, stating definitely
the damages at a higher figure than estimated in the petition. Da Moth & Rose v. Hills
boro Independent School Dist. (Civ. App.) 186 S. W. 437.

Where an injunction has been dissolved, complainant by amendment or by supple
mental bill may procure a second injunction, but not upon grounds set up in the first
bill or which should have been set up therein. Birchfield v. Bourland (Civ. App.) 187
s. W. 422.

3. Matters arising or discovered after original pleading.-Notwithstanding arts. 1824,
1825, and rule 27 for district courts (142 S. W. xix), held, that defendant should have
been granted leave to file an amended answer setting up a good defense, though his gen
eral denial did not put in issue averments of the petition; plaintiff having unexpectedly
dismissed as to principal defendant. Cooney v. Eastman (Civ. App.) 183 s. W. 96.

The lessors, suing for installments of rent, may recover installments accruing after
action and before trial, making claim thereror by amendments. Gardner v. Sittig (Civ,
App.) 188 s. W. 731.

4. New cause of action or defense.-Where insured sought a recovery for the de
struction of a concrete building, and defendant sought to avoid liability because of ad
ditional insurance for an iron building, a supplemental petition alleging that, if the

policy included such building, the inclusion was fraudulent, did not set up a new cause

of action. Fire Ass'n of Philadelphia v. Strayhorn (C'iv. App.) 165 s. W. 901.
An amended petition, pleading in confession and avoidance of matter in the answer

does not set up a new cause of action though the same should be pleaded by supple-'
mental petition. Washington County State Bank v. Central Bank & Trust Co. of Hous
ton (Civ. App.) 168 s. W. 456.

Amendment to petition in action on policy of life insurance claiming a recovery in
an amount $'6 less than sought held not a fatal variance. American Nat. Ins. Co. v,

Burnside (Civ. App.) 175 s. W. 169.
Plaintiffs may amend their petition to correctly describe the block of land for in

jury to which they sue, though they set up a new action. St. Louis Southwestern Ry.
Co. of Texas v. McDermitt (Civ, App.) 175 S. W. 509.

Where the original petition declares on an express contract, an amended petition,
declaring on an implied contract, presents a different cause of action. Green v. Hoppe
(Civ. App.) 175 S. W. 1117.

The holder of a vendor's lien note who obtains also the legal title may after in

stituting foreclosure amend his pleadings and sue for rescission, or he may ask for
rescission or foreclosure in the alternative. Moon v. Sherwood (Civ. App.) 180 S. W. 296.

A complaint, in action for services in locating timber in a certain county, is not
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changed to a new cause of action by amendment alleging that the timber 'was to be in

plaintiff's neighborhood. Osvald v. Williams (C'iv. App.) 187 S. W. 100l.
Where a broker's petition for commissions alleged that the price at which he was

'to sell the land was $8,000, $2,500 to be paid in cash, a subsequent amendment, repeat
ing the allegations of the petition, except that the amount of cash was not to be less

than $2,500, did not allege a new cause of action. Rabinowitz v. Smith Co. (Civ. App.)
190 S. W. 197.

VlThere evidence under third amendment could have been offered under its first and

second, the same defenses urged, the same damages recovered, and recovery upon either
barred recovery upon the others, no new cause of action is pleaded by the third. Silver

Valley Horse Co. v. C. V. Evans & Co. (C'iv. App.) 190 S. W. 794.
In action for wrongful death, amendment of allegation that blow caused death by

reciting that deceased suffered shock to his back, etc., is mere amplification, and does
not raise new issue. Texas & P. Ry. Co. v. Hughesi (Civ. App.) 192 s. W. 1091.

7. Amendment or further pleading after sustaining of demurrer or exception.-After
a general demurrer to a petition in conversion of property, on which plaintiff claimed a

chattel mortgage was sustained, it would not have availed plaintiff to have amended his

petition to meet an objection presented by defendants' special exception. Oswald v.

Giles (ClV. App.) 178 S" W. 677.
Where the court sustained plaintiff's exceptions to pleas of waiver and estoppel, and

no amendment thereof was filed, the issue was not in the case, and could not be con

sidered by the jury. Vaden v. Buck (C'iv. App.) 184 S. W. 318.

9. Discretion of court in general.-The right to file an amended petition is not an

absolute right, but is within the discretion of the trial court. Houston 011 Co. of Texas
v. Reese-Corriher Lumber Co. (Civ. App.) 181 s. W.' 745.

10. Condition of cause and time for amendment.-Under arts. 1824, 1825, and rule
16 for district and county courts (102 Tex. xxxix, 142 S. W. xviii) requiring amendments
to be filed five days before trial in suit by an agent for commissions, in which the buyer
of the lands Intervened, refusal to permit the intervener to file an amendment to his
cross-bill held erroneous. Vaden v. Buck (Civ. App.) 184 S. W. 318.

11. -- Effect of announcement of ready for trial.-It was within the discretion
Of the court to' permit plaintiff to file a supplemental petition after the parties had an

nounced ready for trial and after the exceptions to plaintiff's petition had been over

ruled. Cotton v. Thompson (Civ. App.) 159 S. W. 455.
Where defendant's answer in a suit to cancel a purchase of school land alleged im

provements of the value of $210.17, it was proper to permit an amendment, after an

nouncement of ready, setting up other and additional improvements. Elza v. State (Civ.
App.) 169 S. W. 633.

'

The allowance of a supplemental petition after announcement of ready for trial held
an abuse of discretion on account of delay, though this article, as to time for filing
pleadings, was not mandatory. Kimbrell v. Chase (Civ. App.) 170 S. W. 861.

The statute declaring that the court may permit amendments to pleadings before
announcing ready on the merits and not thereafter is directory, and the court in its dis
cretion may permit a supplemental petition to be filed after the jury have been selected
and the other pleadings read to, the court and jury. St. Louis Southwestern Ry. Co. of
Texas v. Shumate (Civ. App.) 178 s. W. 1060.

12. -- Trial amendments in general.-The office of a "trial amendment" is to
supply allegations in a pleading after exception thereto has been sustained. Cotton v.

Thompson (Civ. App.) 159 S. W. 455.
The court abused its discretion in refusing to permit plaintiff to amend his petition

during trial to allege the facts constituting damages so as to render admissible evidence
of damages, where the court had sustained the petition on damages. Caswell v. J. S.
McCall &. Sons (Civ. App.) 163 S. W. 1001.

It is within the discretion of the trial court to permit a trial amendment to the pe
tition, even though exceptions have been sustained. Texas Co. v. Earles (Civ. App.)
164 S. W. 28.

Where a broker brought suit on an express contract to pay him a specified sum for
the sale of a ranch, a trial amendment seeking to recover on a quantum meruit stated
a new cause of action, and was unauthorized under this article. Jackson v. Blair (Civ.
App.) 165 s. W. 522.

An amended petition, which merely 'amplifies the allegations of the original petition
by pleading more in detail the facts on which the original cause of action is based, is
but a continuation of the original suit, and is properly allowed during the trial. Wash
ington County State Bank v. Central Bank & Trust Co. of Houston (Civ. App.) 168
S. W. 456.

Trial amendment to petition in action on. policy of life insurance held not to set up
a new cause of action. American Nat. Ins. Co. v. Burnside (Civ, App.) 175 S. W. 169.

Defendant was not entitled to amend his answer during the trial to set up, a deed
of trust, with a defense based thereon, where the circumstances put him on inquiry.
Ablon v. Wheeler & Motter Mercantile Co. (Civ. App.) 179 S. W. 527.

Where in foreclosure a misdescription of the note sued on as to date and amount
is corrected by trial amendment, an assignment or error will not lie thereto, where
defendants were not misled or surprised, the record showing that they were only. ex

pected to defend against one note and mortgage. Memphis Cotton Oil Co. v.. Gist (Civ.
App.) 179 S. W. 1090.

In trespass to try title, allowance of trial amendment, alleging that plaintiffs were
owners as innocent purchasers for value, was not an abuse of discretion. Keppler v.
Texas Lumber Mfg. Co. «n-, App.) 184 s. W. 353.

The discretion of the court in refusing an amendment offered after trial has begun,
which would probably cause delay in trial, is not reviewable. Bender v. Bender (Civ.
App.) 187 S. W. 735.

It was not intended by the rule allowing trial amendments that an amendment so
filed might be made matter of right to include new causes of action or new defenses. Id.
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Allowance of trial amendments to pleadings is a matter of discretion with trial
judge. And such discretion will not be reviewed by appellate court, unless there has
been a clear abuse. Ames Portable Silo & Lumber Co. v. Gill (Civ. App.) 190 S. W, 1130.,

Refusal to allow defendant to file an amendment pleading a lease or rental contract,
after all parties have rested, is not an abuse of discretion, especially where testimony
clearly shows that there was no agreement for such lease or contract., Pinchback v,

Swasey (Civ. App.) 194 S. W. 446.

13. -- Amendm.ent to conform to proof.-In proceedings for the appointment of
a. receiver, it was not error to permit the plaintiffs to file a trial amendment after the
evidence was closed and argument had begun, and to consider such amendment as a

basis for the appointment. Hart-Parr Co. v. Alvin-Japanese Nursery Co. (Civ. App.) 179
S. W. 697.

Refusal of an amendment of the answer, asked for after the evidence had all been
submitted, even if material, held a matter of discretion, not to be revised on appeal.
Thornton v. Goodman (Civ.· App.) 185 S. W. 926.

"

15. Notice or citation.-vVhere a judgment for plaintiff was rendered on an amended
petition alleging a new cause of action not set up in the original pleadings, and of the
filing of which defendant had neither actual nor constructive notice, and neither he nor

his counsel were present in court at the time of trial, the judgment will he set aside.
Thomas Goggan & Bros. v. Morrison (Civ. App.) 163 S. W. 119.

Under this article defendant was entitled to notice of the filing of an amended pe
tition alleging a new cause of action, though it had filed exceptions to the original pe
tition. Id.

Amendment of petition being filed with leave in open' court after defendant has an

swered' it has constructive notice thereof when it is filed. St. Louis Southwestern Ry,
Co. of Texas v. McDermitt (Civ. App.) 175 S. W1. 509.

,

In suit to foreclose a vendor's lien, amended petition, describing the land -so dif
ferently from the original petition as to describe different land, set up a new cause of
action, of which defendant should have had notice to make judgment by default valid.
Gilles v. Miners' Bank Qf Carterville, Mo. (Civ. .App.) 184 S. 'w. 284.

17. Mode of making amendment.-There was no error in permitting plaintiff to state
what he intended to include in proposed trial amendment to be afterwards reduced to
writing, such matters being within the discretion of the court, and it not appearing that
it harmed defendant. American Nat. Ins. ·Co. v. Burnside (Civ. App.) 175 S, W. 169.

Permission to plaintiff to interline words in petition in space left for the amount of
special damages for medical attention and drugs was within the trial court's discretion.
Caffarelli Bros. v. Bell (Civ. App.) 190 S. W. 223.

19. Operation and effect of amendment.-V"iThere, in trespass to try title, defendant,
relying on the defense of limitations, showed possession under a duly recorded deed for
19 years, and that the actual occupancy was on land within the boundaries of the grant
under which plaintiff claimed, defendant could not be deprived of the defense of limita
tions by plaintiff's amended petition disclaiming title to the land actually occupied.
Stevens v. Crosby (Civ, App.) 166 S. W. 62.

A petition, amended petition, and second amended petition cannot he construed to
gether to support a judgment, where they do not conform to District and County Court
Rules 13, 14 (142 S. W. xviii). Smith v. Tipps (Civ. 'App.) 171 S. W. 816.

20. -- Sup'ersedlng prior pleading.-V"iThen amended pleadings are filed, the former
pleadings are discarded, and the amended pleadings cannot be aided by reference to the
former pleadings. American Indemnity Co. v. Burrows Hardware Co. (Civ. App.) 191
S. W. 574; L. Grief & Bro. v. Texas Cent. R. Co. (Civ. App.) 163 S. W. 345; City of
Aransas Pass v. Usher (Civ. App.) 191 S. W. 157.

Filing an amended answer held an abandonment of the former answer. Sanford v.

Cobe (Civ. App.) 172 S. W. 584.
An amended petition, containing the allegations of the original petition, seeking a

recovery on an account and adding a demand on quantum meruit, held not to prevent re

covery on the account. Green v. Hoppe (Civ. App.) 175 S. W. 1117.
27. Supplemental petltion.-The basis of a plaintiff's cause of action should not be

left to be found in the supplemental petition. J. I. Case Threshing Mach. Co. v. First
Nat. Bank (Civ. App.) 160 S. W. 662.

In considering the propriety of the action of the lower court in sustaining a demur
rer to the petition, the appellate court cannot consider-rthe allegations of a supplemental
petition. Swanson v. Nacogdoches (Civ. App.) 161 S. W. 83.

Plaintiff can allege by supplemental petition that defendant was indebted to him
when the deed under which intervener claimed was executed to defraud defendant's
creditors. First State Bank of Blackwell v. Knox (Civ. App.) 173 S. W. 894.

Where an intervener claimed the property under a deed from defendant, a supple
mental petition, alleging that. the deed was executed to defraud defendant's· creditors,
did not state a new cause of action. Id.

Under District Court Rules 4 and 5 (142 S. W. xvii), the court in determining the
cause of action stated need not consider the supplemental petition. Gossett v. Vaughan
(Civ. App.) 173 S. W. 933. ,

A supplemental petition may not, under district court rule 10 (142 S. W. xviii), be

considered, in determining whether demurrer to petition should be sustained. Merchants'
& Bankers' Fire Underwriters v. Williams (Civ. App.) 181 S. W: 859.

28. Supplemental answer.-When there was no answer filed to an original plea of
privilege, a supplemental plea of privilege is unauthorized. Mellville v. Wickham (Civ.
App.) 169 S. W. 1123.

Where a supplemental petition consisted solely of exceptions and denials, and al
leged no new matter, there was no place in the pleadings for a supplemental answer.

City of Brownsville v. Tumlinson (Civ. App.) 179 S. W. 1107.
29. Repleader.-V"iThere a suit to cancel vendor's liens and recover the purchase

money paid was consolidated with a suit to foreclose the lien notes, the court should have

required the parties to replead. Wright v. Chandler (Civ, App.) 173 S. W. 1173.
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Art. 1825. '[1189] [1193] Time of filing amendment.
• Surprise to adverse party.-Notwithstanding arts. 1824, 1825, and rule 27 for district

courts (142 S. W. xix), held, that defendant should have been granted leave to file an

amended answer setting up a good defense, though his general denial did not put in issue
averments of the petition; plaintiff having unexpectedly dismissed as to principal defend
ant. Cooney v. Eastman (Civ. App.) 183 s. W. 96.

Under this article held, that court in its discretion properly sustained a motion to
strike out a plea of non est factum filed on day of trial without notice. Braxton v.

Voyles (Civ. App.) 189 S. W. 965.

Art. 1826. [1190] [1194] Pleadings 'amended after arrest of judg
ment, etc.

Forms of actlon.-Under arts. 1826, 1827, there are no forms of action in this state, all
suits being conducted by petition and answer, and the court may render such judgment as

will meet the allegations of the petition. O'Neal v. Bush & Tillar (Bup.) 173 s. W. 869,
reversing judgment Bush & Tillar v. O'Neal (Civ. App.) 140 s. W. 242. Judgment re

versed on rehearing O'Neal v. Bush & Tillar (Sup.) 177 s. W. 953.

COURTS-DISTRICT AND COUNTY-PRACTICill IN Art. 1826

DECISIONS IN GENERAL

2. Demurrer or exception-Grounds for demurrer or exception In general.-Where
the petition in an action by a foreign corporation alleges facts showing an intrastate
transaction, and does not state that it has a permit to transact business in the state, the
issue of its right to do business in the state may be raised by exception. First State
Bank of Teague v. Hadden (Civ. App.) 158 s. W. 1168.

It was error to sustain a so-called exception to a petition, which was in fact a de
fensive pleading. Millard v. Nacogdoches County (Civ. App.) 170 S. W. 828.

Uncertainty in respect to time is a defect which can generally be raised by exception
alone. Brown v. Davis (Civ. App.) 178 S. W. 842.

A petition which states two separate causes of action which were misjoined may be
corrected by exception, subject to the discretion of the court. International & G. N. Ry.
Co. v. Reed (Civ. App.) 189 S. W. 997.

3. -- Matters not appearing on face of pleading.-Matters not appearing on the
face of a petition cannot be reached by exception. Neblett v. Barron (Civ. App.) 160 s.
W. 1167; Lakeside Irr. Co. v. Kirby (Civ. App.) 166 s. W. 715.

As against a general exception a petition must be tested by its allegations, and not
by the evidence introduced thereunder. Ara v. Rutland (Civ. App.) 172 s. W. 993.

In determining an exception to an answer, the court held to have properly considered
the petition, where the answer in effect admitted the allegations thereof. Young v. Bank
of Miami (Civ. App.) 175 s. W. 1102.

5. -- Statute of frauds and of Ilmitations.-Where the petition did not show that
a contract for the sale of real estate was oral, an exception to the petition for failure
to allege a contract in writing was properly overruled. Fahey v. Benedetti (Civ. App.)
161 S. W. 896.

A petition for a vendor's breach of a contract for the sale of land held not subject to
an exception that the contract as alleged did not sufficiently describe the land to comply
with the statute of frauds. Spaulding v. Smith (Civ. App.) 169 S. W. 627.

In the absence of allegations in the petition that plaintiff, in action of trespass to
try title, held the land in suit for commercial purposes, the issue of the company's power
to acquire title by limitation for that purpose cannot be raised by exceptions. Buchanan
v. Houston & T. C. R. Co. (Civ. App.) 180 s. W. 625.

Where the petition did not show that the land in suit had been dedicated to public
use, the issue of whether plaintiff railway company could acquire title by limitation to
that character of land could not be raised by special exception. Id.

6. -- Want of jurisdiction.-Privilege to be sued in county of residence may be
raised by exception to petition, where the facts appear in the petition. Holmes v. Coal
son (Civ. App.) 1,78 S. W. 628.

7. -- Demurrer to part of pleading or to pleading good in part..-An exception to
five counts in a petition of reconvention was properly overruled where one of the counts
stated a proper counterclaim. Gillispie v. Ambrose (Civ. App.) 161 S. W. 937.

Exception to five counts in plea of reconvention for misjoinder by which it was pro
posed to strike them out and permit other counts to remain, held properly overruled, as
the entire pleading is to be stricken, leaving it to the pleader to select such portions of
the plea as he may see fit. Id.

When the sufficiency of allegations is tested by demurrer, they must be considered
in connection with the other allegations of the petition. Missouri, K. & T. Ry. Co. of
Texas v. Graham (Civ. App.) 168 s. W. 55.

Petition for specific performance of a contract for two tracts is not subject to gen
eral demurrer, because description of one tract is insufficient. Wooten v. Dermott Town
Site Co. (Civ. App.) 178 s. W. 598.

Where a petition to establish a trust stated a cause of action at least as to one-half
of 31/60 of the estate claimed by plaintiffs, a general demurrer should not be sustained.
Briggs v. McBride (Civ. App.) 190 s. W. 1123.

If petition to which general demurrer was filed stated cause of action in any particu
lar, demurrer was properly overruled. Southwestern Portland Cement Co. v. Latta &
Happer (Civ. App.) 193 s. W. 1115.

In an action on open account supported by plaintiff by the statutory affidavit a gen
eral demurrer to a defendant's entire answer is properly overruled, where defendant files
as part of his answer a cross-action properly pleaded. Padgitt Bros. Co. v. Dorsey (Civ.
App.) 194 s. W. 1124. '

8. -- G'eneral demurrer or exoeption.-On a general demurrer or exception all rea
sonable intendments must be resolved in favor of the pleading. Millard v. Nacogdoches
County (Civ, App.) 170 S. W. 828; Blum v. Kusenberger (Civ. App.) 158 S. W. 779; Ad-
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kins v. Heard (Civ. App.) 163 s. W. 127; Higby v. Kirksey (Civ. App.) 163 s. W. 315;
City of San Antonio v. Bodeman (Civ, App.) 163 S. W. 1043; Texas-Mexican, Ry. Co. v.
Reed (Civ. App.) 165 s. W. 4; Smith v. McDaniel (Civ. App.) 170 s. W. 1070; Stephen
ville, N. & S. T. Ry. Co. v. Wheat (Civ. App.) 173 S. W. 974; Cleveland v. Stanley (Civ.
App.) 177 S. W. 1181; Seaton v. Majors (Civ. App.) 182 S. W. 712; Mueller v. Simon (Civ,
App.) 183 s. W. 63; Ratliff v. Western Union Telegraph Co. (Clv. App.) 183 s. W. 78;
Cofer v. Beverly (Civ. App.) 184 S. W. 608; Goodson v. Western Union Telegraph Co.
(Civ. App.) 188 S. W. 736; Rabinowitz v. Smith Co. (Civ. App.) 190 s. W. 197; Anderson
v. First Nat. Bank (Civ. App.) 191 S. W. 836; Chapman v. Witherspoon (Civ. App.) 192
S. W. 281; Southwestern Portland Cement Co. v. Latta & Happer (Civ, App.) 193 S. W.
1115.

.

A petition, which incorrectly alleges the measure of damages for a breach of con
tract appointing· plaintiff exclusive agent for the eale of lots, is not subject to general
demurrer. Swar-tz v. Park (Civ, App.) 159 S. W. 338.

A petition, in an action against a railroad for the penalty for an overcharge, though
subject to special exceptions for failing to state that the charges were in excess of those
fixed by the Railroad Gommission, held not subject to attack by general demurrer. San
Antonio & A. P. Ry. Co. v. Bracht (Civ. App.) 163 s. W. 376.

A petition seeking damages to the amount of the difference between the contract
price and market value, for failure to convey land that defendant did not own when he
contracted to sell it, which did not allege fraud or a willful refusal to' convey, was sub
fect.to general demurrer, as plaintiff was not entitled to recover such damages. Bird v.

Lester (Civ. App.) 166 s. W. 112.
Where the causal connection between the negligence of the master and the injury

to the servant is sufficiently shown by reasonable deduction from the facts set up in the
petition, the petition is good against general demurrer, although a special exception to
its sufficiency in that respect would have been well taken. Hotel Dieu v. Armendariz
(Civ. App.) 167 S. W. 181.

An exception 'to a petition demanding damages for loss to. a stock of shoes held a

general exception within District- and County Courts Rule 18 (142 S. W. xviii), and prop
erly overruled. Ara v. Rutland (Civ. App.) 172 S. W. 993.

Though an answer was open to exceptions for uncertainty, it may be sufficient as

against a general demurrer. James McCord Co. v. Rea (Civ. App.) 178 S. W. 649.
An answer presenting a good defense is good against a general demurrer, though it

contains matters which should be stricken out upon special exception. Brown v. Davis
(Civ. App.) 178 S. W. 842.

That the set-off and counterclaim pleaded by defendant did not distinctly state the
nature of the counterclaim and the several items thereof as required by arts. 1326 and
1907 cannot be reached by general demurrer, but must be reached by special exception;
Ajax-Grieb Rubber Co. v. Hubbard (Civ. App.) 181 S. W. 568.

The want of allegations in petition to recover on policy that no administration of
plaintiff's father, the· original beneficiary, was pending, and that none was necessary,
could properly be raised upon a general demurrer.

.

Modern Woodmen of America v.

Yanowsky (Civ. App.) 187 s. W. 728.
If a petition is defective in failing to plead several alternative allegations by sepa

rate counts, special exceptions should be made on that ground, which a general excep
tion will not reach. Rabinowitz v. Smith Co. (Civ, App.) 190 s. W. 197.

Insufficient itemization of an account does not subject a petition to general demurrer.
Russek v. Wind, Ems & Co. (Civ. App.) 192 S. W. 584.

. .

Where petition states facts in such sequence that negligence and accident appear as

cause and effect, general demurrer is properly overruled, though there is no direct state
ment that the negligence was proximate cause of accident. Canyon Power Co. v. Gober
(Civ. App.) 192 S. W. 802.

.

Petition by former client against attorney, alleging that defendant hypothecated
notes, given him for purpose of settlement of an' action against them, held not subject to
general exception. Padgett v. Hines (Civ. App.) 192 S. W. 1122.

9. -- Special demurrer or exception.-A special exception, which does not comply
with district court rule 18 (142 S .. W. xviii), declaring that a special exception shall not
only point out the particular pleading excepted to, but shall also point out the insufficien
CY' in its allegations, will be regarded as a general demurrer. Vickrey v. Dockray (Civ.
App.) 158 s. W. 1160.

'

In an action for salary by a city officer. failure .of the petition to set out in heee
verba or in substance the ordinance .crea.ting the office could be taken advantage of only
by special exception. City of San Antonio v. Bodeman (Civ. App.) 163 s. W. 1043.

A special exception which asserted that defendant was not bound by the contract
sued on, because it was an oral one, and that plafntiff therefore stated no cause of ac

tion, was general. City cfBrownsvtlle v. Tumlinson (Civ. App.) 179 S. W. 1107.
EJeception, though directed specially to a particular paragraph of the answer, held a

general demurrer, as it set up no specific reason why the answer failed to set up a

defense. Bolt v. State Savings Bank of Manchester, Iowa (Civ, App.) 179 S. W. 1119.
An exception to the petition as seeking to enforce a contract illegal as violative of

the United States laws relating to rates on interstate commerce, need nst name the par
ticular laws. St. Louis, I. M. & S·. Ry. Co. v. Landa & Storey (Civ. App.) 187 s. W. 358.

In action against railroad for damages caused by flooding of plaintiff's basement by
surface water, although plaintiff's cause of action was indefinitely stated and confused by
failure to separate two counts and by immaterial facts, held sufficient, in absence of
special exceptions, to state a failure to comply with Rev. St. 1911, art. 6495. Pence v.

Galveston, H. & S. A. Ry. Co. (Clv. App.) 190 s. W. 538.
A special exception, from which it is impossible to tell what portions of the pleadings

are objected to, is too general for consideration. Hoover v. First Nat. Bank (Civ. App.)
19'2 s. W. 1149.

11. -- Abandonment or waiver of demurrer or except.lort.e=Blxceptfona to the an

swer of an intervener, where not called to the attention of the trial court, must be
regarded as waived. Ratcliff v. Ratcliff (Civ. App.) 161 s. W. 30.

Where the absence of certain allegations was fundamental error, that defendant in
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the lower court waived its demurrer did not prevent it from raising the question on ap
. peal. Crowell Independent School Dist. v. First Nat. Bank (Civ. App.) 163 s. W. 339.

Unless an exception to an answer and to a plea in intervention was called to the at
tention of the trial court and action thereon requested, the exception was waived in the
court below. Slaughter v. Bank of Texline (Civ. App.) 164 S. W. 27.

Where an answer pleads a defense within the statute of frauds and a general de
murrer filed thereto is waived, the answer is as ·effective as though no demurrer had been
filed. Savage v. Mowery (Civ. App.) 166 S. W. 905.

In landowner's suit against city, for price of land sold for reservoir and to fore
close implied lien, where general demurr-er to petition, 'which did not affirmatively show
that no provision had been made by city to provide for payment of the debt, as required
by Const. art. 11, §§ 5, 7, was not called to attention of, or acted on, by court below,
demurrer was waived. City of Ft. Worth v. Reynolds (Civ. App.) 190 s. W. 501.

12. -- Admissions by demurrer or exception.-A demurrer or exception to a plead
ing admits the truth of the allegations thereof. Tyler Building & Loan Ass'n v. Biard
& Scales, 171 S. W. 1122, 106 Tex. 554, reversing judgment (Civ. App.) 165 S. W. 542, and

rehearing denied 171 S. W. 1200, 106 Tex. 554; Lastinger v. Toyah Valley Irr. Co. (Civ.
App.) 167 s. W. 788; Dibrell v. City of Coleman (Civ. App.) 172 S. W. 550; Cooney v.

Isaacks (Civ. App.) 173 S. W. 901; Brown v. First Nat. Bank of Corsicana (Civ. App.)
175 S. W. 1122; Dye v. Livingston Lumber Co. (Civ. App.) 161 S. W. 53; Key v. Key
(Civ. App.) 167 S'. W. 173; Wooten v. Dermott Town-Site Co. (Civ. App.) 178 S. W. 598;
Adams v. First Nat. Bank of Waco (Civ. App.) 178 S. W. 993; Smith v. Texas & P. Ry.
Co. (Civ. App.) 180 S. W. 9201; Dublin Fruit CO. Y. Neely (Civ. App.) 182 S. W. 4.06;
Johnson v. Atlas Supply Co. (Civ. App.) 183 S. W. 31; Stockwell Y. Melbern (Civ. App.)
185 S. W. 3991; Roberts v. Anthony (Civ. App.) 185 S. W. 423; W. B. Clarkson & Co. v.

Gans S. S. Line (Civ. App.) 187 8'. W. 1106; Robertson v. Haynes (CiY. App.) 190' S. W.
735'; First Nat. Bank v. Herrell (Civ. App.) 190 s. W. 797; Chapman v. Witherspoon
(Civ. App.) 192 S. W. 281.

In an action against a railroad on notes, not approved by the railroad commtssion
as a condition of validity under arts. 6717-6732, the issue of fact raised by a supplemental
plea that the road was suburban, excepted by act, held not controlled by demurrer. Davis
v. Watertown Nat. Bank (Civ. App.) 178 s. W. 593.

14. -'- Hearing and determination.-Where the court decides that a petition states
no cause of action, it is unnecessary to consider the petition with reference to special
demurrers. Blum v. Kusenberger (Civ. App.) 158 S. W. 779.

The sustaining of defendant's exception to plaintiff's exceptions to a pleading is in
effect merely the overruling of plaintiff's exceptions. Ross v. Jackson (Clv. App.) 165 s.
W.513.

.

In pa.ssing on a pleading as against demurrer, the court must consider everything as

properly alleged which by any reasonable construction may be embraced within the alle
gations made. Bolt Y. State Savings Bank of Manchester, Iowa (CiY. App.) 179 s. W.
1119:.

16. -- Effect of sustaining'.-A plea haying been eliminated, by the sustaining of
exceptions thereto, will not sustain a finding, and judgment thereon, for defendant.
First Nat. Bank of Roswell, N. M., Y. Browne Grain Co. (Civ. App.) 187 S. W. 489.

19. Defects and objections and waiver thereof.-An assignment of error, in trespass
to try title, that, appellant having paid a certain sum for the land in controversy, if
appellee claimed that appellant acquired it as trustee for appellee's benefit he should have
offered in his pleadings to do equity by reimbursing appellant for the price was really
an objection to the sufficiency of the pleadings and should have been presented as an ex

ception to the pleading making that issue. Sullivan v. Fant (Civ. App.) 160 S. W. 612.
Where no special exception was taken to a defective pleading, its correctness was not

open to review. Houston Packing Co. v. Dunn (CiY. App.) 176 S. W. 634.
If a general demurrer is well taken, it should be sustained at any stage of the pro

ceedings. City of Brownsville v. Tumlinson (Civ, App.) 179 S. W. 1107.

20. -- Cure by subsequent pleading.-Allegations in a supplemental petition will
not cure defects or omissions in the original petition, but such defects must be cured
by amendment. Fink Y. San Augustine Grocery Co. (CiY. App.) 1'67 S. W. 35.

Allegations of petition to recover for br-each of contract for exchange of realty, aided
by answer, held defective for failure to allege market values of the properties. Mont
gomery v. McCaskill (Civ. App.) 189 S. W. 797.

21. -- Cure by pleadings of adverse party.'----Though the petition showed that a
note was barred by limitations, the error is cured where the answer showed that the
note was not due until a later date falling within the period' of limitations. Cox Y.
Thoml.pson (CiY. App.) 160 S. W. 604.

In an action involving the disposition of trust property, defendants impleaded by the
trustee, against whom plaintiffs brought their action, cannot complain that the peti
tion did not state a cause of action against them, where, by their own pleading, they al
leged their interest, and contested the right asserted by plaintiffs. Barnett v. Elliott
(Civ. App.) 16()1 S. W. 671.

The defects in the pleadings of one party may be cured by averments in the plead
ings of the other. Childress Y. Rohinson (Civ. App.) 161-S. W. 78.

The failure of defendant's' answer to show that plaintiff, the wife of the possessor of
land against whom a judgment had been recovered, was a party to that action so as to be
bound by the Judgment, is cured where plaintiff's petition showed that the property was
the community estate of herself and her husband. Childress Y. Robinson (Civ. App.)

,161 S. W. 604.
Where plaintiff's decedent, while riding in an ambulance, received fatal injuries in a

collision hetween the ambulance and a railroad train, and plaintiff failed to charge the
railroad company with omitting a proper lookout, such omission was not cured by such
allegation in the answer of the owner of the ambulance so as to entitle plairrtlff to the
benefit thereof. Missouri, K. & '1'. Ry, Co. of Texas v. Kennon (CiY. App.) 164 S. W. 867.

Where a servant's petition for damages for injuries sustained was defective in not
showing causal connection between the master's negligence and the-Injury, an answer,
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which alleged that the proximate cause of the injuries, if any, was the negligence of fel
low servants, cured the defect in the petition. Hotel Dieu v. Armendariz (Civ. App.) 167
S. W. 181.

In an action for an accounting between agents who had agreed to share commissions.
on sales of stock, the petition's want of a material allegation held supplied by its being
set out in the answer. Harless v: Haile (Civ. App.) 174 S'. W. 10'20.

In an action on a policy of benefit insurance, where plaintiff beneficiary alleged
specifically the duty of defendant to notify deceased of suspension, it was not necessary
for defendant to .allege notice before introducing evidence that all delinquent members
were duly notified. Cole v. Knights of Maccabees of the World (Civ. App.) 188 s. W.
699.

In trespass to try title, allegations of the defendant's answer held to supply deficiency
as to plaintiff wife's allegations as to common source or her claim of separate property.
Martinez v. De Barroso (Ctv. App.) 189 S. W. 740.

The allegations of the answer may be used to aid and supplement those of the pe
tition. Montgomery v. McCaskill (Civ. App.) 189. S. W. 797.

The failure of a petition against a railroad company which had resumed possession
of the property to allege that the acts of the receiver complained of were authorized by
the court is not cured by an answer alleging that such acts were without authority.
Kansas City, M. & O. Ry. Co. of .Texas v. Weaver (Civ. App.) 191 S. W. 591.

22. -- Waiver In general.-Plaintiff's failure to answer special matter of defense.
as required by art. 1829, as amended by Acts 33d Leg. c. 127, § 3, with the result that any
fact so pleaded and not denied shall be taken as confessed, was waived where, without
objection, there was a trial as though there were a denial, and defendant requested in
structions submitting the matters thereby alleged as controverted issues to the jury.
·Texas & P. Ry. Co. v. Tomlinson (Civ. App.) 169 S. W. 217.

.

Plaintiff's failure to deny a special defense, as required by the statute, held waived
by failure to call the court's attention thereto. Gulf, C. & S. F. Ry, Co. v. Loyd (Civ.
App.) 175 S. W. 721.

23. -- Waiver of objections to petition or complaint in general.-Though fa.ilure.
of the petition to allege necessary facts only rendered it subject to special exception,
plaintiff is not excused from proving such facts. Galveston, H. & S. A. Ry, Co. v. Short
(Civ. App.) 163 S. W. 601.

Where, though allegation charging defendants with fault in connection with contract
negotiated by brokers was general, it was not excepted to for that reason, held that it
had standing as a plea fixing responsibility on defendants. Levy v. Dunken Realty Co.
(Civ. App.) 179 S. W. 679, denying rehearing Levy v. Duncan Realty Co., 178 8'. W. 984.

Where a railway company and its contractor litigated with a subcontractor's creditors
the amount due such subcontractor, they cannot urge upon. appeal, for first time, that
the issue was not presented by the pleadings. Texas Bldg. Co. v. Collins (Civ. App.) 187
S. W. 404.

Where trial court's attention was not called to the conflicting allegations of the peti
tion by exception thereto, the question could not be raised on appeal. Commonwealth
Bonding & Casualty Ins. Co! v. Meeks (Civ. App.) 187 s. W. 681.

That petition for injunction was not properly verified as required by Vernon's Sayles'
Ann. Civ. St. 1914, art. 4649, should be raised in the trial court by exception, and fail
ure to except is waiver of sufficiency of affidavit. Collin County School Trustees v. S'.:if!
(Civ, App.) 190 S. W. 216.

Sufflctency of petition as against general demurrer can be raised for first time on

appeal. Dawson v. George (Civ. App.) 193 S. W. 495.
The objection that a divorce' 'petition was insufficient for failure to deny charges of

infidelity alleged will not be considered on appeal, where not raised either in pleadings
or motion for new trial. Hill v. Hill (Civ. App.) 193 S. W. 726.

'

The petition not having been excepted to, every reasonable intendment must be given
it in favor of its sufficiency. Houston & T. C. Ry, Co. v. Roberts (Civ. App.) .194 S. W.
218.

24. -- Misjoinder of causes of action and dupliclty.-An exception to a petition
for misjoinder of causes of action, not called to court's attention, is presumptively waiv
ed. United S. S. Co. v. Houston Packing Co. (Civ. App.) 177 S. W. 570.

In a servant's action for injuries against a master and an industrial insurer, the
insurer may waive the misjoinder of an action over against it on the policy by the mas

ter. Southwestern Surety Ins. Co. v. Thompson (Civ. App.) 180 S. W. 947.
A misjoinder of causes of action may be waived. Madden v. Shane (Civ. App.) 185 S.

W.901S.
25. -- Failure to state cause of action.-Where a petition shows on its face that

no action can be maintained, the failure of the defendants to demur or except is not a

waiver of the defect which can be taken advantage of by answer. Garrett v. A. G. Mc
Adams Lumber Co. (Civ. App.) 163 S. W. 320.

An objection that plaintiffs' petition does not state facts sufficient to constitute a

cause of action may be urged for the first time on appeal. Pierce Fordyce Oil Ass'n v.

Woods (Civ. App.) 180 S. W. 1181.
Objection that the suit is based on an illegal contract, when the petition discloses

it, may be made at any stage, as it goes to the substance of the petition. St. Louis, 1. M.
& S. Ry. Co. v. Landa & Storey (Civ. App.) 187 S. W. 358.

26. -- Waiver of objections to plea or answer.-Error in overruling a special ex

ception to defendant's insufficient plea of res judicata was waived by agreement that all
judgments previously rendered in the case should' be considered in evidence. Arlington
Heights Realty Co. v. Citizens' Ry, & Light Co. (Civ. App.) 160 S. W. 1109.

. Defendant, by not excepting to the answer to his cross-action nor moving for judg
rr-ent on the pleadings, but introducing evidence, waived failure of such answer to spe
cifically deny an item pleaded in the cross-action. 'I'abet Bros. Co. v. Higginbotham (Civ.
App.) 170 S. W. 118.

Where, in trespass to try title, defendant pleaded the three-year statute of limitations
and not guilty to the first count of plaintiff's petition, and no exception was taken thereto,
plaintiff waived her right to a better plea. Hughes v. Hughes (Civ. App.) 170 S. W. 847.
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Plaintiff cannot on appeal complain that the answer of defendant did not state the

legal effect of the contract relied on, where no special exception was taken to the an

swer on that account. Sanger v. First Nat. Bank of Amarillo (Civ. App.) 170 S. W.
1087.

VVhere appellant urged no exception to the sufficiency of defendant's plea, and failed
to complain of the court's failure to submit material questions to the jury, those matters
cannot be complained of on appeal. Taylor v. Jackson (Civ. App.) 180 S. W. 1142.

In garnishment proceedings, where supplement, so called, and other portion, of trav
erse were attached. and made part of each other by allegation, in absence of special
exception as to order of pleading, or that they were attached, entire answer should be
looked to by Court of Civil Appeals. Gerlach Mercantile Co. v. Hughes-Bozarth-Ander
son Co. (Civ. App.) 189 S. W. 784.

That exceptions were contained in a supplemental answer, instead of an amended an

swer, is an irregularity, so that, in the absence of exception on this account, error be
cause of this -in sustaining them. is waived. Paddleford v. Wilkinson (Civ. App.) 194 S.
W.467.

28. -- Objections to rulings on demurrer or exceptlon.-Assignments of error to
the sustaining of exceptions to portions of defendant's answer will not be considered on

appeal, where the record does not show that the exceptions were ever presented to or

ruled on by the court. Wauhop v. Sauvage's Heirs (Civ. App.) 159 S. W. 185.
Sustaining of demurrers to answer is reviewable on appeal from judgment on, directed

verdict for plainti.ff, though defendant did not object to peremptory instruction. Farrar
v, Holt (Civ. App.) 178 S. W. 618.

Where a general demurrer as well as special exceptions were sustained to an answer

which presented a good defense, though it was open to special exceptions, the judgment
will on defendant's appeal be reversed, though he failed to complain of the sustaining
of the exceptions. Brown v. Davis (Civ. App.) 178 S. W. 842.

When the court refuses to rule on a general demurrer which is well taken, the case

will be reversed for fundamental error. City of Brownsville v. Tumlinson (Civ. App.)
179 S. W. 110f7.

Where petition clearly .showed it stated a cause of action within jurisdiction of
county court, held that, though plaintiff did not present exceptions in the court below
to the sustaining of an exception to the petttiorr.and assessing of costs up to that ttme
against him, the matter would be reviewed on appeal. Opiela v. Manka ,(Giv. App.) 182'
S. W. 1166.

VVhether a petition is subject to general demurrer is a question of fundamental er

ror, so that it is immaterial that exceptions to the overruling of such demurrer do not
appear in the transcript. General Eonding & Casualty Ins. Co. v. McCurdy (Civ. App.)
183 S. W. 79'6.

.

The Court of Civil Appeals, in the absence of an exception by the appellant noted of
-record and presented in an assignment to trial court's action in sustaining a codefendant's
exception to allegation of petition, could not review the ruling. Texas Glass & Paint
CO. V.' Darnell Lumber Corp. (Civ. App.) 185 S. W. 965.

If there was error in sustamlng general demurrer to the petrtion, plaintiff waived it by
filing an amended petition. Apache Cotton Oil & Mfg. Co. v. Watkins & Kelly (Civ. App.)
189 S. W. 1083.

In a suit by beneflciary in policy of fraternal benefit insurance for use of his as

signee, where defendant demurred to petition, and after demurrer was overruled admit
ted cause of action to acquire right to open and close under Rule No. 31 (142 S. W. xx),
he did not waive his right to complain of ruling on demurrer. American Ins. Union v.
Allen (Civ. App.) 199 S. W. 1087.

.

29. -- Objections to amendments and supplemental pleadings and rulings relating
thereto.-Where special plea of want of jurisdiction was presented in an amended an

swer, leave to file which had been granted, the court must hear and determine it in the
absence of any objections to the plea or motion to strike it out. Day v. Mercer (Civ.
App.) 175 S. W. 764.

That special exception in plaintiff's supplemental petition was not in due order of
pleading would not be entertained when first made in the Court of Civil Appeals.
Scruggs v. E. L. Woodley Lumber Co. (Civ. App.) 179 S. W. 897.

A motion to strike supplemental answers, filed after all parties had announced ready
for trial, and plaintiffs had rested their case on pleadings, held too late. Carr v. Grand
Lodge, United Brothers of Friendship of Texas (Civ. App.) 189 S. W. 510.

In action to restrain illegal sale of Intoxicattng liquors, defendant cannot object to
amendment allowed at trial, where he made no application for continuance. .lEtna Club
v. State (Clv. App.) 193 S. W. 1106.

30. -- Want or Insufficiency of Indorsement or verlfication.-Failure of defendants
to verify their answer may be waived by plaintiffs filing only a general exception thereto.
Taber v. Eyler (Civ. App.) 162 S. W. 490.

The failure of the plaintiff or his attorney to sign his petition, as required by statute.
is a mere irregularity, and, unless excepted to or motion made to strike in the lower
court, it will be held waived. O'Donnell v. Chambers (Civ. App.) 163 S. W. 138.

Failure to verify a plea of failure of consideration is waived, unless objected to in
the trial court before going to trial. St. Louis, S. F. & T. Ry. Co. v. Wall (Civ. App.)
165 S. W. 527.

Where case was tried by defendant without asserting that plaintiff's failure to deny
plea of limitations under oath admitted it, the error was waived. Shaw v. Thompson
Bros. Llumber Co. (Civ. App.) 177 S. W. 574.

The failure to verify a petition was waived by the defendant where he did not in
voke the benefit of the statute requiring the petition to be verified. Wedgworth v. Smith
(Civ. App.) 178 S. W. 641.

30Y2' -- Want or insufficiency of replication or other denial.-Any right of defend
ant to judgment on the pleadings, because of absence of reply to allegations of the an
swer, is waived by proceeding to trial without claim thereof. Memphis Cotton Oil Go.
v. Tolbert (Civ. App.) 171 S. W. 309; Galveston, H. & S. A. Ry. Co. v. Carmack (Civ.
App.) 176 S. W. 158; Denison Cotton Mill Co. v. McAmis (Civ. App.) 176 S. W. 621.
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Plaintiff's failure to deny special pleas of contributory negligence, as required by
art. 1829, as am-ended by Acts 33d Leg. c. 127, is waived, defendant not calling attention
thereto, at the trial, by request that such pleas be taken as confessed, but only request
ing an instruction for a verdict, without embodying such contention therein or in the ob
jection to the refusal thereof. Southwestern Telegraph & Telephone Co. v. Andrews
(Civ. App.) 169 S. W. 218.

An objection that the reply did not specifically deny allegations in the answer held
waived by defendant's failure properly to object and by a trial as if answer had been
denied. Hill Gounty Cotton Oil Co. v. Gathings (Civ. App.) 173 S. W. 597.

In an action on notes, where the defendants did not avail themselves of plaintiffs'
failure to deny their allegation of a credit, introducing evidence as if issue had been
joined thereon, defendants waived plaintiffs' failure to deny the credit, and could not
complain of judgment not allowing therefor. Bybee v. Austin & Riley (Civ. App.) 180'
S. W. 287.

In the absence of a motion for judgment on the pleadings, the failure of either party
to specifically deny affirmative matter will be a waiver of that right. Kansas City South
ern Ry, Co. v . .Johnson (Civ. App.) 180' s. W. 944.

Failure to reply to an answer alleging contributory negligence held waived by failure
to move for judgment on the pleadings. Texarkana & Ft. S. Ry. Co. v. Rea (Civ. App.)
180' s. W. 945. .

Where a surety, when sued on contract of suretyship, having alleged fraud in secur

ing his signature, to which plaintiff failed to. reply, went to trial without moving for
judgment on the pleadings, and made no objection to evidence, he waived the objection
that there was no reply. Gulf Live Stock Ins. Co. v. Love (Civ, App.) 181 s. W. 766.

Where the railway company went to trial without objecting to a shipper's failure to
controvert the averments of defense in the answer, held, that its right to insist that the
answer was confessed was waived. Southern Kansas Ry. Co. of 'l'exas v. Hughey (Civ.
App.) 182 s. W. 361.

Right of defendant to have speclal defenses pleaded and not denied by plaintiff taken
as confessed may be waived. Kansas City, M. & O. Ry. Co. v. Cole (Civ, App.) 183 S.
W.137.

33. -- Objections to evidence on g:round. of variance.-In an action to recover for
furnishing water to a city, which agreed to require water users to install meters, etc.,
held that where the city did not withdraw its announcement of ready for trial, .tt could
not, on appeal, complain of the admission of evidence of the names of users who had not
installed meters, on the ground that it was surprised because the supplemental petition
did not riarne them. City of Comanche v. Hoff & Harris (Civ. App.) 170' S. W. 135.

34. Aider by ver-dict or judglment.-Error, if any, in overruling a special exception to
a petition, alleging that usurious payments of interest were made to defendant's agent,
but not showing that he had more than one agent, was cured by judgment for plaintiff
upon evidence conclusively showing that defendant had but one agent. Cotton v. Thomp
son (Civ. App.) 159 s. W. 455.

The objection of variance cannot be raised after verdict. Wester� Union Telegraph
Co. v. Taylor (Civ. App.) 167 S. W. 289.

In a servant's action for injury, where promise of an alleged vice principal was not
declared upon as promise to remove risk of danger. from negligence of fellow servants,
it' could not, after judgment, be given such effect. Medlin Milling Co. v. Mims (Civ.
App.) 173 s. W. 968.

.
•

.Judgment reciting. defendant's appearance and his withdrawal of his answer held in
nature of judgment by confession, and to operate as waiver of alleged error, in that the
court, when rendering judgment, did not have before it pleading' sufficient to support
judgment. Wiggins v. First Nat. Bank of Denton (Civ. App.) 175 s. W. 735.

When not questioned by demurrer the petition after verdict and judgment should be
liberally construed. Decatur Cotton Seed Oil Co. v. Belew (Civ. App.) 178 S. W. 60'7.

In absence of exception, petition in action by contractor held to authorize charge and
verdict either upon quantum meruit or for balance of contract price. King v. Collins
(Civ. App.) 179 s. W. 899.

A verdict for exemplary damages in an action against a telegraph company for neg
ligently delaying delivery of a m-essage did not cure the defect of the petition; in that it
did not allege that the act of the company's agent in changing the name of the addressee
was directed or ratified by the company, or that the latter was negligent in selecting the
employe. Western Union Tel. Co. v. Schoonmaker (Civ. App.) 181 S. W. 263.

Where defendant city waived demurrer to plaintiff's petition,' after verdict and judg
ment for plaintiff, petition should receive most liberal construction, and should be held
sufficient if its terms are broad enough to support recovery on any theory. City of Ft.
Worth v. Reynolds '(Civ, App.) 190' S. W. 50'1.

.

36.. Compelling election.-In an action by the widow of a railroad employe for his
death, pleadings intended to meet proof of his engagement either in intrastate or inter
state commerce at death held not improper as an attempt to recover under federal and
state statutes at once, so as to require an election. International.& G. N. Ry. Co. v.
Reek (Civ. App.) 179 s. W. 699.

.

In action against telephone company and its manager for slander, plaintiff should be
required to elect to proceed against both jointly for Slanders by the manager as agent for
the company, or for those uttered by the manager in his Individual capacity. Southwest
ern Telegraph & Telephone Go. v, Long (Civ, App.) 183 s. W. 421.
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CHAPTER THREE

PLEADINGS OF THE PLAINTIFF
Art.
1827. Requisites of the petition.
1828. Defensive matters by plaintiff.

Art.
1829. Denial of special defenses presumed.

Article 1827. [1191]. [1195] Requisites of the petition.-The peti
tion shall set forth clearly the names of the parties and their residences,
if known, with a full and clear statement of the cause of action, and such
other allegations pertinent to the cause, as the plaintiff may deem neces

sary to sustain his suit, and without any distinction between suits at

law and in equity, and shall also state the nature of the relief which he

requests of the court. [Act May 13, 1846, p. 363, § 5; P. D. 1427; Acts
1913, p. 256, § 1; Act March 22, 1915, ch. 101, § 1.]

Explanatory.-The act amends articles 1827, 1828, 1829, 1902, as amended by chapter
127 of Acts 33rd Leg., Reg. Sess. Sec. 5 repeals arts. 1829a and 1829b as added by that
act. Sec. 6 repeals all laws in conflict. Sec. 7, the emergency clause, declares that the
act of the 33rd Leg. has resulted in loss of time, and increase of expense, and that a re

turn to the former system of pleading is desirable. The act took effect 90 days after
March 20, 1915, date of adjournment.

Cited, Pugh v. Werner (Civ. App.) 166 S. W. 698; Tabet Bros. Co. v. Higginbotham
(Civ. App.) 170 S. W. 118; Spencer v. Levy (Civ. App.) 173 S. W. 550; Needham. v. Coo
ney (Civ App.) 173 S. W. 979; Kansas City, M. & O. Ry. Co. v. Cave (Clv, App.) 174
s. W. 872; Hovey v. Sanders (Civ. App.) 174 S. W. 1025; Western Lumber Co. v. Chi
cago, R. I. & G. Ry. Co. (Civ. App.) 180 S. W. 644; Mutual Film Corp. v. Morris & Daniel
(Civ. App.) 184 S. W. 1060; Hagood v. Hagood (Civ. App.) 186 S. W. 220.

1. Matters of presumption or implication.-In action for death of an employe, where
petition alleged that the floor was greasy and slippery, but failed to show that any other
person was responsible for such condition, held that it would be presumed that the em

ploye caused such condition. Snipes v. Bomar Cotton Oil Co., 106 Tex. 181, 161 S. W. 1.

2. Matters of fact or conclusions.-Allegations in a petition in an action by a car
rier for freight held mere conclusions. St. Louts Southwestern Ry, Co. v. Browne Grain
Co. (Civ. App.) 166 S. W. 40.

An allegation that a judgment was void because altered by the parties before being
recorded is a statement of a conclusion, not sufficient to authorize an injunction. Lester
v. Gatewood (Ctv, App.) 166 S. W. 389.

An allegation of a legal conclusion that the condition upon which defendant's liability
depended had been performed need not be considered on appeal, even though it was al
leged to be upon information from the defendant. Sanger v. First Nat. Bank of Amarillo
(Civ. App.) 170 S. W. 1087.

In a suit to enjoin a foreclosure sale, the mere conclusion of a pleader that the prop
erty would not bring its full value cannot be considered, in absence of facts alleged rea

sonably tending to support it. Floore v. Morgan (Civ. App.) 175 S. W. 737.
Allegations that by fraudulent representations and by overreaching by flatteries, and

persuasions, a conveyance was induced, amount to a legal conclusion. Smith v, Guerre
(Civ. App.) 175 S. W. 1093.

In petition for injunction, allegations th_at plaintiff was lawfully in possession of land,
and that defendants unlawfully entered and forcibly ejected him therefrom, are mere

conclusions of law and insufficient to authorize injunction. Birchfield v. Bourland (Civ.
App.) 187 S. W. 422.

An allegation that a party "sold and transferred said business and accounts in viola
tion of the bulk sales law" is a conclusion of the pleader. Texas Auto & Supply Co. v.

Magnolia Petroleum Co. (Civ, App.) 191 S. W. 573.
Petition to set aside judgment on a note pleaded a conclusion in pleading, that plain

tiff "has a good and legal defense." First Nat. Bank v. Hartzog (Civ. App.) 1�2 S. W.
363.

3. Conclusions of law from facts alleged.-A petition, averring it was orally agreed
that defendant should be responsible for the note of another in consideration of plain
tiff's extension of credit, is sufficient, in pleading the conclusion, and need not set up
the conversation. Thornburg v. Moon (Civ. App.) 180 S. W. 959.

4. Matters of evidence.-An allegation in a supplemental petition claiming a fraud
ulent conveyance that defendant had conveyed other property at the same time and for
the same purpose; and had been sued by various creditors, was a pleading of evidence.
First State Bank of Blackwell v. Knox (Civ. App.) 173 S. W. 894.

6. Directness and positiveness, or argumentativeness.-In pleading, facts to be es

tablished should be directly averred, and not merely suggested as an inference from other
facts stated. Street v. J. 1. Case Threshing Mach. Co. (Civ. App.) 188 S. W. 725.

7. Certainty, definiteness, and par-ttculartty.c--In action against a city a supplemental
petition by which it was sought to avoid a defense held not bad for indefiniteness. City
of Comanche v. Hoff & Harris (Civ. App.) 170 S. W. 135.

In action for extra services in superintending building, petition alleging it would
have taken 8 or 9 months to perform the work as 'originally planned, whereas it required
18 to 19 months because of the alterations, held sufficiently speciflc. Shear v. Bruyere
(Civ. App.) 187 S. W. 243.

8. Ambiguity.-Allegations of a petition, in an action for lumber sold, declartng upon
a cause of action for lumber delivered at defendant's special instance and request, were
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not ambiguous nor inconsistent with allegations declaring upon a written contract, and
hence derendants exception was properly overruled. Fink v. San Augustine Grocery Co.
(Civ. App.) 167 s. W. 35.

9. Disjunctive and alternative allegations.-In an action by a real estate broker for
'Compensation in assisting defendant to obtain title to land, the petition may allege in
the alternative an express contract and a right of recovery on a quantum meruit. Bond
v. Hancock (Civ. App.) 163 s. W. 660.

In view of art. 5686, declaring that, in an action for injuries which were not those
which caused death, the heirs might continue the suit, held, that where plaintiff died'
pending his suit, and his surviving children were doubtful as to the real cause of death,
they might frame their petition for a recovery for injury causing his death, or for his
death from some other cause. Houston & T. C. R. Co. v. Walker (Civ. App.) 167 S. W.
199, judgment reversed (Sup.) 173 s. W. 208, motion to retax costs granted (Sup.) 177 s.
W.954.

.
.

Petition, in action for wrongful death of car repairer, may be drawn in alternative,
showing a cause of action under the federal Employers' Liability Act, § 9, as added in
1910, the state laws, or at common law, depending on development of facts on trial for
cause to be relied upon. San Antonio & A. P. Ry. Co. v. Ldttleton (Civ. App.) 180 S. W.
1194.

A petition alleging an unconditional liability against the defendant railway company
and in the alternative alleging that if plaintiff was mistaken another was liable, states a

cause of action against the railway company. Missouri, K. & T. Ry, Co. of Texas v.

Elias (Civ, App.) 184 S. W. 312.
A plaintiff who is doubtful about the particular facts he can establish may plead in

the alternative without rendering his pleading demurrable for inconsistency or multifa
riousness. San Angelo Cotton Oil Co. v. Houston County Oil Mill & Mfg. Co. (Civ. App.)
185 s. W. 887.

Where third count of petition showed on its face that it was an alternative plea,
plaintiff was not confined to allegation therein, but might make out a case by proving
allegations of second count. City of Houston v. Ritchie (Civ. App.) 191 S. W. 362.

10. consrstency or repugnancy.-A petition seeking possession of certain land, or if
defendant is a tenant in common with plaintiff, in the alternative, for contribution for
money paid for necessary improvements, is not subject to general demurrer on the
ground of inconsistency. Stephenson v. Luttrell (Civ. App.) 160 s. W. 666.

Where a petition alleged that plaintiff sold property at the best price obtainable, for

$425 and that the market value at the time of the sale was $870 and prayed for the dif
ference as damages, the allegations were repugnant. Stanley v. Sumrell (Civ. App.) 163
S. W. 697.

Allegations of negligence of a master in using a dangerous brake, and of negligence
of his servants in applying it, not being necessarily inconsistent, a general verdict for
plaintiff could stand. Texas & P. Ry. Co. v. Matkin (Sup.) 174 S. W. 1098, affirming judg
ment (Civ. App.) 142 S. W. 604.
•

The assignor of an account could not recover thereupon, and also for a tort growing
out of the same transaction; as it would constitute a double recovery. Carver Bros. v.

Merrett (Civ. App.) 184. S. W. 741.
An amended petition for the appointment of a receiver attaching deed of trust as an

exhibit and made a part thereof, made the terms of such instrument conclusive against
contrary allegations contained in the body of the petition. Abilene Independent Tele
phone & Telegraph Co. v. Southwestern Telegraph & Telephone Co. (Civ. App.) 185 S.
W.356.

11. Irrelevancy and surplusage.-In a suit to restrain individuals from maintaining a

disorderly house, used for the sale of liquor without a license, an allegation that the house
was known as the "Ureka Club and Socorro Mutua Mexicana," held superfluous and not
to show that defendants were dispensing liquor to members of a bona fide club. . Soto v.

State (Clv. App.) 171 S. W. 279.
In action for breach of warranty, held that exception should have been sustained to

allegations of' petition concerning similar contract between defendant and a third party.
Texas-Kalamazoo Silo Co. v. Alley (Civ. App.) 180 S. W. 621.

Use of the word, "administratrix" in action for wrongful death of plaintiff's husband
held surplusage, where facts do not bring the' case under federal Employer's Liability
Act, § 9, as added in 1910, and petition and charge were full and complete under state
laws, under which pla'lrrtiff could not sue in a representative capacity. San Antonio &
A.. P. Ry. Co. v. Littleton (Civ, App.) 180 s. W. 1194.

In action against telephone company for slander in discharging employe, but not for
the discharge, special exception to allegations that employe satisfactorily performed du
ties should be sustained. Southwestern Telegraph & Telephone Co. v. Long (Civ. App.)
183 s. W. 421.

Where a broker suing for an agreed commission pleaded the facts justifying recov

ery, the question whether the allegation that he was defendant's agent was a conclusion
and not a fact, and whether exception thereto was erroneously sustained, was immaterial;
his right to compensation being the same regardless of that question. Robinson v. Ling-
ner (Civ, App.) 183 s. W. 850.

_

Where no punitive damages were sought and the petition averred that defendant
maliciously breached its contract, special exception thereto should have been sustained;
motive being immaterial. Texas Power & Light Go. v. Roberts (Civ. App.) 187 S. W. 225.

In buyer's action to recover damages for failure to deliver calves pursuant to a sales
contract, allegations that the seller's withholding of certain calves was fraudulent may
be rejected as surplusage. Littlefield v. Clayton Bros. (Clv, App.) 194 s. W. 194.

12. Scandalous matter and false allegations.-Where a chattel mortgagee erroneous

ly set up the giving of two instead of a single note to secure the debt, the error was im
material and foreclosure could be had. Bailey v. Culver (Civ. App.) 175 s. W. 1083.

In action for slander, where plaintiff claims no damages for being forced from tele
phone office, exception to allegation that plaintiff left because she feared manager would
assault her should be sustained. Southwestern Telegraph & Telephone CO. v, Long (Civ.
App.) 183 S. W. 421.
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13. Mistakes in use of language.-The facts, pleaded therefor, showing the transac
tion usurious, it is immaterial that the pleading designated it as "exchange or interest";
the sum deducted ror use of money, under art. 4973, constituting interest. Morris v.

First State Bank of Dallas (Clv. App.) 192 S. W. 1074.

14. Pleading written instrume.nts.-A petition relying on ambiguous instruments
must place some definite construction thereon so as to cure the. ambiguity and support
a judgment. Greene Gold-Silver Co. v. Silbert (Civ. App.) 15� S. W. 803.

One suing for breach of contract to furnish water for irrigation need not allege in the

petition the part of the contract providing that $4 an acre s�ould be the ma:ximum dam

age allowed for failure to furnish the water. Northern Irr. Go. v. Dodd (ClY. App.) 162

S. W. 946.
Where an instrument sued upon is merely an offer to sell certain land, the pet ltlon,

in order to state a cause of action, should allege sufficient facts to show an acceptance of

such offer. Houghtling v. Eubank (Civ. App.) 18£ S. W. 364.

16. --. Parol evidence to vary, add to, or explain writing.-Where complaint did
not disclose consideration of defendant's oral promise to refund commission on payment
of purchase-money notes, general demurrer could not be sustained on ground that cause

of action tended to vary terms of notes, since consideration might be based upon some

matter independent or collateral to payment of notes. Chapman v. Witherspoon (Civ.
App.) 192 s. W. 281.

17. Construction of petition.-Petition to restrain . official duty will be strictly con

strued, and every reasonable inference indulged in favor of the legality of the act. Marion
County v. Perkins Bros. Co. (Civ. App.) 171 s. W. 789.

18. Conclusiveness of allegations.-The allegation in the pleading of plaintiff, seek
ing to recover with damages, fixtures he manufactured and installed for defendant, who
refused to accept and pay for the same as agreed, that the defendant was, by remaining
in possession of the fixtures, estopped to deny that they were in substantial compliance
with the contract, may not be used against him as an assertion of acceptance, and so limit

ing his remedy to recovery of contract price. Banner v. Thomas (Civ. App.) 1519 S.
W.I02.

In an action to establish ownership of corporate stock, plaintiffs are bound by the
allegations of their petition as to the amount of stock taken up by the corporation. Green
v. Galveston City Co. (Civ .. App.) 191 S. W. 182.

.

21. Names, description, and capacity of parti-es, and venue.-Under arts. 1827, 1850,
1852, petition in suit in county court failing to allege the residence of either of the de
fendants held not to authorize the clerk to command the sheriff to execute the citation
therein. Friend v. Thomas (Civ. App.) 187 S. W. 986.

22. Statement of cause of action in general.-In determining on appeal whether the
petition was so fundamentally defective in its allegations as to damages as to be in
sufficient to support any recovery, the petition will be held good if it was good as against
general demurrer. St. Louis, B. & M. Ry. Co. v. Hamilton (Civ. App.) 163 S. W. 666.

Where there is a total failure to state a cause of action, or of some fact essential to
it, the defect may be taken advantage of on appeal, though defendant's general demurrer
has not been ruled on by the trial court. City of San Antonio v. Bodeman (Civ. App.)
163 S. W. 1043.

23. Theory and form of action.-Under a contract to take stock in plaintiff corpora
tion, then "in process of formation" and to be chartered under the laws or the state, the
law supplied the condition that the concern should in fact be incorporated, and on per
formance of such condition the subscriber's liability became absolute and enforceable by
action of assumpsit; an action for breach of contract not being the only remedy. Mc
Cord v. Southwestern Sundries iCO. (Civ. App.) 158 S. W. 226.

Where a petition for personal Injurtes received by a railroad employe in Oklahoma.
alleged a good cause of action under> the laws of Texas, it need not specify whether the
plaintiff claims recovery under the laws of Texas, of Oklahoma, or of the United States.
St. Louis & S. F. R. Co. v. Cox (Civ. App.) 159 S. W. 1042; Snipes v. Bomar Cotton Oil
Co., 106 Tex. 181, 161 S. W. 1.

Where defendants converted cotton which had been shipped to them for storage, and
an action was brought to charge them with the highest price of the cotton during the
season of conversion, the action sounds in tort and not in assumpsit. First Nat. Bank v.
Martin & Co. (Civ. App.) 162 s. W. 1029.

The designation of an action as one to, remove a cloud does not necessarily make it
such, but the character of the suit is to· be determined by the facts alleged therein. Les
ter v. Hutson (Civ. App.) 167 S. W. 321.

An action for fraud of bank officers, inducing a purchase of negotiable Instruments of
the bank, is in tort, and the bank is not liable as on contract, where the buyer accepted
the paper without indorsement or guaranty from the bank, though the paper was worth
less. Washington County State Bank v. Central Bank & Trust ·Co. of Houston (Civ.
App.) 168 S. W. 456.

Under the Texas system of pleading, distinctions between actions do not exist, but
the facts alleged control, and if a contract appears to be the gravamen of an action it will
be so determined. Pecos & N. T. Ry. Co. v. Amarillo St. Ry, Co. (Civ. App.) 171 S. W.
1103.

A cause of action arising from breach of promise is an action ex contractu, but a.
cause of action aristng from a breach of duty growing out of the contract is in form an
action ex delicto. Id.

Wrongs arising from nonperformance of implied contract obligations will sustain an
action on the case, and where such wrong outside the contract is the gravamen of the ac
tion the action is an action ex delicto. Id.

Under arts. 1826, 1827, there are no forms of action in this state, all suits being con
ducted by petition and answer, and the court may render such judgment as will meet the
allegations of the petition. O'Neal v . Bush & Tillar (Bup.) 173 S. ·W. 869, reversing judg
ment Bush & Tillar v. O'Neal (Civ. App.) 140 S. W. 242. Judgment reversed on rehear
ing O'Neal v. Bush & Tillar (Sup.) 177 S. W. 953.
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Action by the buyer of a piano, alleged to have been represented perfect by the seller's
agent, to recover his damages from the seller, held to sound in tort for fraud, supporting
recovery of damages. Jesse French Piano & Organ Co. v. Gibbon (Civ. App.) 180 S. W.
1185.

,
'

Landowners, who engaged to pay realty brokers a commission for effecting a sale in
notes received for the land, but who, after receiving such notes, sold them to a third per
son, held liable in assumpsit to the brokers for their commission in money. Patterson v.

Kirkpatrick (Civ. App.) 184 S. W. 739.
24. Separate causes of action-Separate statement.-The facts alleged in the petition

being specifically answered by defendant, any error in overruling an exception to the pe
tition as not complying with art. 1827, as amended by Acts 33d Leg. c. 127, requiring a

petition to plead by separate paragraphs, consecutively numbered, each fact going to make
up the cause of action and other allegations, was harmless. Southwestern Telegraph &
Telephone Co. v. Andrews (C'iv. App.) 169 S. W. 218.

25. Separate counts on same cause of action.-The cause of action set up, in two
counts of a petition for injury to an employe, the one alleging a specific act of negli
gence, the other making a general allegation of negligence, held to be the same. Trinity
& B. V. Ry, 'Co. v. Geary (Civ. App.) 169 S. W. 201, judgment reversed (Sup.) 172 SI.
W.545.

Where petition for fraud prays in one count for rescission of a contract of sale, and
in another prays damages, the election to stand on the count for rescission compelled by
the court would not in equity waive the plea of damages. Hubbs v. Marshall (Civ. App.)
175 S. W. 716.

In petition against county commissioner for sums collected by county, a paragraph
for money had and received does not state a cause of action where remaining paragraphs
are insufficient. Polk v. Roebuck (Civ. App.) 184 S. W. 513.

26. Joinder of causes of action.-Where plaintiff oil company sued to recover money
paid under mistake as for money had and received, the pleading of all the facts showing
that the payment was made pursuant to a draft attached to a bill of lading did not in
dicate a misjoinder of causes of action. Jewett State Bank v. Corsicana Nat. Bank

(Civ, App.) 167 S. W. 747.
In an action by plaintiff against defendants, one of whom had been associated with

him in a transaction for sharing commissions on the sale of stock, p'laintiff's petition.
held not multifarious. Harless v. Haile (Civ. App.) 174 S. W. 1020.

Under the legal and equitable jurisdiction of the courts a multiplicity of suits is to
be avoided, as it is the general policy of the law to settle all matters between the same

parties and between all parties to the same SUbject-matter in the same suit. Adams v.

First Nat. Bank of Waco (Civ. App.) 178 S. W. 993.
Vendees of land and their grantee may jointly bring trespass to try title and to cancel

conveyances between defendants, and notes given plaintiffs, held properly brought against
a person alleged to have induced plaintiffs by fraud to join with him in purchasing a half
interest in land and a person to whom this defendant had conveyed his interest. Garri
son v. Bowman (Civ. App.) 183 S. W. 70.

The strict rules of pleading with respect to the joinder of parties in action have been
relaxed owing to the abolition of the distinction between law and equity and the forms of
pleading, Missouri, K. & T. Ry. Co. of Texas v. Elias (Civ. App.) 184 S. W. 312.

In action against owner of realty to recover commission under contract, joined with
action of tort against owner and others, demurrers addressed to the question of a mis

joinder of parties and causes of action held properly overruled. Madden v. Shane (Civ.
App.) 185 S. W. 9{)8.

.

The rule forbidd.ing misjoinder of causes of action is a rule of convenience and ex

pediency and should be construed with the broader rule for avoidance of multtplictty of
suits. Paul v. Sweeney (Civ.' App.) 188 S. W. 525.

To avoid multiplicity of suits, different causes of action may, as a rule, be joined in
one suit. Rowland v . Klepper (Oiv.: App.) 189 S. W. 1033.

2:1. -- Injuries to person, property, or reputatlon.-A statement in justice's court
of damages to crops by trespassing cattle, which shows that plaintiff based hie action on

defendant's negligence and willful disregard of plaintiff's rights and failure to repair a

partition fence pursuant to contract, and that he left open gates, held not objectionable
on the ground that there was a misjoinder. Adair v. Stallings (Civ. App.) 165 S. W. 140.
See Citizens Planing Mill Co. V. TunEtall (Civ. App.) .160 S. W. 424.

28. -- Causes of action arising out of contract.-There is no misjoinder of causes
of action, where the original payee of the note is brought in after suit by the indorsee
against the maker, and the maker prays either that the note be canceled, or

I

that he nave
judgment against the payee. Latham Co. v. Snell (Civ. App.) 176 S. W. 917.

A party may sue in one action for a breach of contract and for damages for slander
where both claims grow out of the same transaction and are so connected that they may
conveniently and appropriately be litigated together. Paul v. Sweeney (Civ. App.) 188
S. W. 525.

30. -- Contract and tort.-An action against a bank for breach of a contract to

ad�an.ce, mone� can�ot. be joined with a tort action against it and its cashier for infurlng
pla.irrtiff s credit, First Nat. Bank of Gorman v. Mangum (Civ, App.) 176 S. W. 119'7. '

Mat�e�s ex contractu and ex delicto should not be joined in the same suit, though they
m.ay be JOIned when they grow out of the same transaction, relate to the same subject
matt-er, and are dependent upon the same evidence. Adams v. First Nat. Bank of Waco
(C'iv. App.) 178 S. W. 993.

p:-n action �n c�mtract agatnst the sureties on B: �chool contractor's bond can be joi,n
ed WIth an actlon In tort against the trustees for railing to require a sufficient bond Ker-
bow v. Wooldridge (Civ, App.) 184 S. W. 746.

.

Where the tenant alleged that the landlord and his agents conspired to destroy his
business, closed .his office against him, publicly ridiculed him" and accused him of dis
honesty, and claimed actual and exemplary damages, his petition sounded in tort and
�o� in contract for a breach of a lease; so that there was no misjotndar, Paul v. Sweeney
(,C1V. App.) 188 S. W.' 625.

394



Chap. 3) COURTS-DISTRICT AND COUNTY-PRACTICE IN Art. 1827

31. -- Parties and interests Involved In genera I.-In a suit against county and
contractor to enjoin contract and Issue.of bonds, there is a misjoinder of parties. Brous
sard v. Wilson (Civ. App.) 183 S. W. 814.

Where but one cause of action is alleged against one of defendants, and no cause of
action is alleged against the remaining defendants, there is in reality no misjoinder.
Madden v. Shane (Civ. App.) 185 S. W. 908 .

• 33. -- Joint or common Interest of plalntiffs.-Parties standing in different rela
tions to, and having separate demands against, the defendant may not jOin; the es

sence of the right being mutuality of interest both in the 'subject-matter and in the
remedy. Ford v. Sutherland Springs Land & T'own Co; (Civ. App.) 159 S. W. 876.

Claims of plaintiffs, purchasers of separate lots in a town plat, against the selling
corporation for damages for the latter's failure to perform its contract to expend $50,000
in improvements on the streets, alleys, parks, etc., of the town, though conspiracy was

alleged, held several and therefore not to be properly joined. Id.
Persons having no common or joint interest in property damaged by a nuisance may

not unite in a suit for damages. Hunt v. Johnson, 106 Tex. 509, 171 S. W. 1125, dis-
missing appeal (Civ. App.) 141 S. W. 1060.

'

34. -- Joint or common liability of defendants In general.-Where plaintiff and
B. were employed by defendant insurance company to represent it and, ,after plaintiff
was discharged, he sued the company' for breach of contract and joined B., alleging
that he conspired to aid the company in ousting plaintiff, there was a misjoinder of
causes of action. Oklahoma Fire Ins. Co. v, Ross (Civ. App.) 17(} S. W. 10i32.

Where a bank was sued for breach of contract and also for wrongfully injuring
plaintiff's credit, it was improper to join third persons interested only in the contract.
First Nat. Bank of Gorman v. Mangum (Civ. App.) 176 S. W. 1197.

.

There was no misjoinder of causes of action, where a life insurance company sued
together its agent and the sureties on his bond securing his indebtedness to the com

pany. Shaw v. Southland Life Ins. Co. (Civ. App.) 185 S. W. 915.
37. -- Corporation or partnership and members, officers, and other interested per

sons.-A petition in an action against a corporation, its officers and directors, and a

trustee for the benefit of creditors, alleging the sale by the corporation as a commis
sion merchant of cotton for plaintiff, and' the misapplication of the proceeds by the of
ficers and directors, held not objectionable as being multifarious. Dollar v. Lockney
Supply Co. (Civ. App.) 164 S. W. 1076.

38. -- Codefendants in actions for equitable relief.-Where a tenant gave a note
for rent, and subsequently subleased the land, and the subtenant converted the crop,
it was proper to join the subtenant in a suit on the note and to foreclose the land
lord's lien and to recover from him the value of the crop to the extent of the amount
due on the note. Horton v. Lee (Civ. App.) 180 S. W. 1169.

41. -- Waiver of defects and objections.-See notes at end of chapter 2 of this
title.

.

42. Splitting cause of action.-Where a car load of fruits was shipped with the
privilege of unloading certain bananas in one county and certain other bananas in an
other county, and neither were unloaded because of injury to the shipment, the consignor
could not maintain a separate action in each county for injuries to the fruit intended to
be unloaded in each. T'exas & P. Ry, Co. v. Southern Produce Co. (Civ. App.) 168 S.
W. 999.

Railroad's repudiation of its' contract to establish a siding at a lumber yard and its
notification thereof, before the time for performance by it, held a breach of the con
tract in its entirety, so that the lumber company had only one suit in which to re
cover all the damages sustained thereby. J. B. Farthing Lumber Co. v. Galveston, H.
& S. A. Ry. Co. (Civ. App.) 178 S. W. 725.

A contract of employment which provides for payment in monthly installments gives
a right of action upon each installment as it falls due. Jones v. Dodd (Civ. App.) 192
s. W. 1134.

'

43. Reference from one part of petition to another or, to other instruments.-In a
suit against a tax collector to cancel void tax liens, a statement of the taxes, showing
the years for which they were due and the lots incumbered,' which accompanied the pe
tition, constitutes a part thereof, and the petition is not bad because not stating with'
particularity the property incumbered. Raley v. Bitter '(Civ. �App.) 170 S. W. 857.

44. Right of plaintiff.-In an action to set aside a judicial sale of an irrigation corn
pany's property, allegations held sufficient to show interest, and that such interest would
be injuriously affected. Trans-Pecos Land & Irrigation Co. v. Arno Co-operative Irr.
Co. (Civ. App.) 180 S. W. 928.

45. -- Ownership, title, or possession.-In suit on note payable to maker's order
and indorsed in blank, so becoming payable to bearer, allegations that defendant ex
ecuted and put it into circulation, and that plaintiff became its owner, were sufficient
to admit note in evidence on issue of ownership. Kanaman v. Gahagan (Civ. App.) 185
S'. W. 619.

48. Matter of Inducement, and performance of conditions.-In ordinary actions of
debt a failure to allege a demand for and refusal of payment renders the petition bad
on general demurrer. Cotton v. Thompson (C'iv. App.) 159 8-. W. 455.

Where petition showed repudiation of the contract by the purchaser, an allegation
of the execution of the deed and tender thereof into court held unnecessary. POllard v,
McCrummen (Civ. App.) 160 S. W. 1148.

I
In an action ex delicto outside the contract which induced the occasion for the

wrong, the contract was a mere inducement, and should be .so pleaded. Pecos & N. T.
Ry. Co. v. Amarillo St. Ry. Co. (ClV. App.) 171 S. W. '1103.

'

51. Statutory actions.-In an action for the death of a car repairer, if the facts
alleged bring the cause within the federal Employers' Liability Act, § 9, as added in
1910, it is not necessary to plead the act. San Antonio & A. P. Ry. Co. v. Littleton
(Civ. App.) 180 S. W. 1194.
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Allegations of petition held sufficient to entitle plaintiff to recover under the federal
Employers' Liability Act, although he failed to state that his action was brought there
under. Chicago, R. I. & G. Ry, Co. v. Cosio (Civ. App.) 182 S. W. 83.

In a railroad employe's action for Injurtes, allegations of the petition held suffi
cient to plead a cause of action under art. 6713, providing that it shall be unlawful for
any common carrier to use in moving interstate traffic cars unprovided with sufficient
and secure handholds. T'exas & P. Ry. Co. v. Sherer (Civ. App.) 183 S. W. 404.

52. Duplicity and multifarlousne'Ss.-"Multifariousness" is the improper joining in
one bill of distinct and independent matters as the union of several distinct and un

connected matters against one defendant or a demand with respect to several distinct
matters against several defendants. Dollar v. Lockney Supply Co. (Civ. App.) 164 s.
W. 1076.

53. Anticipating defenses.-In a suit to collect a vendor's lien note, and to fore
close the vendor's lien on the property in the. hands of a purchaser from the vendee,
it was not necessary for the vendor to allege that the purchaser had notice of the lien,
or that he was not a purchaser in good faith. Hunker v. Estes (Civ, App.) 159 s. W. 470.

Where a municipal officer was improperly removed from office, that the salary was
paid to a de facto officer is matter of defense which plaintiff need not negative in an ac

tion for salary. City of San Antonio v. Steingruber (Civ. App.) 177 s. W. 1023.
A proviso contained in a statute need not be negatived by a party seeking relief

thereunder. Spence v. Fenchler (Sup.) 180 s. W. 597.
The petition, on a fire policy held not to state a cause of action, not alleging the

money sued for' was not paid. Merchants' & Bankers' Fire Underwriters v. Williams
(Clv, App.) 181 S. W. 859.

E,ven if a contract sued on was void for want of mutuality, allegation that there
had been an accord and satisfaction between the parties rendered the petition good as

against general demurrer. Roberts v. Anthony (Civ. App.) 185 s. W. 423.
A complaint on a fire policy need not allege that the fire did not result from causes

for which insurer was not liable. St. Paul Fire & Marine Ins. Co. v. Laster (Civ. App.)
187 S. W. 969.

Where the petition sufficiently alleged the facts to errtrtle plaintiff to recover on

note and mortgage, he was not required to anticipate defenses, but the burden was upon
the defendant to plead and prove them. Blount, Price & Go. v. Payne (Civ. App.) 187
s. W. 990.

In architect's action for services in drawing plans under allegation that the plans
were accepted by defendant, it was not necessary for plaintiff to allege defendant's
knowledge of defects when he accepted the plans. Vaky v. Phelps (Civ. App.) 194 s.
W. 601.

57. -- Statute of frauds and IImitations.-In a lessee's action to enjoin interfer
ence with its exclusive and quiet enjoyment of the premises, allegation of payment to
the lessor according to contract, delivery of possession, and permanent valuable im
provements held all that was necessar-,

•

to take the verbal lease out of the statute of
frauds. E'dwards v. Old Settlers' Ass'n (C'iv. App.) 166 s. W. 423.

An allegation that defendant orally agreed to take the premises for at least one

year from January 1, 1914, to January 1, 1915, does. not allege an oral lease for more

than one year. Street-Whittington Co. v. Sayres (Civ. App.) 172 S. W. 772.
In statutory action against sheriff and his sureties for failure to levy and return

execution on judgment assigned to plaintiff, allegations held insufficient to show sus

pension of limitations by concealment of cause of action. Peck v. Murphy & Bolanz

(Civ. App.) 184 s. W. 542.
Ordinarily, where a contract can only be enforced if written under the statute of

frauds, an allegation that it was made, without stating whether it was in writing or

by parol, will, as against general demurrer, be sufficient; the presumption being that
the pleader intended to set forth an enforceable contract. Anderson v. First Nat. Bank
(Civ. App.) 191 S. W. 836.

The presumption is that a contract pleaded, which would otherwise be affected by
the statute of frauds, was in writing. Graham v. Kesseler (Civ. App.) 192 s. W. 299.

58. Admlssions.-The allegation in the petition in an action to recover personalty
-that defendant had converted the same to his own use and possession is not an admis
sion that title was in defendant. Nunn v. Raby (Civ. App.) 158 g. W. 187.

In an action to reform a policy by inserting the name of plaintiff as mortgagee and

payee, an allegation in the petition that the person named insured was building on the

premises, and had no interest therein at the time of loss or at any time, held not an

.admission that such insured had no interest in the building, so as to avoid the policy
for want of insurable interest. Western Assur. Co. v. Hillyer-Deutsch-Jarratt Co. (Civ.
App.) 167 s. W. 816.

Allegations of complaint in action to set aside a judicial sale as to the reasonable
value of the property sold held not admissions, so as to preclude plaintiff from proving
that the property was worth more, where defendant alleged that the sale price was

adequate, in view of incumbrances. Trans-Pecos Land & Irrigation Co. v. Arno Co-

Operative Irr. Co. (Civ. App.) 18'() s. W. 928.
.

59. Prayer for process and relief.-Judgment authorized, see notes under art. 1994.
A prayer for general relief authorizes such relief as the facts warrant. Grenshaw

v. Staples (Civ. App.) 173 S. W. 1184.
In landowner's suit against city for part of price of realty and to foreclose implied

lien, prayer of petition held broad enough to cover any legal or equitable relief to which

plaintiff was entitled. City of Ft. Worth v. Reynolds (C'iv. App.) 190 s. W. 501.

60. -- Alternative rellef.-The petition seeking to recover half the profits of a

transaction, though praying that a defendant be ordered to convey to plaintiffs an in

terest in lands in another state, which the court has no jurisdiction to do, is not sub
-

ject to general demurrer; there being an alternative prayer that, if the property had
";been converted, and it was inequitable to do so, plaintiffs have judgment against de-
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fendants in a certain sum, and also a prayer for all equitable relief. Woolley v. Canyon
Exch. Co. (Civ. App.) 159 S. W. 403.

The holder of a vendor's lien note who obtains also the legal title may after in
stituting foreclosure amend his pleadings and sue for rescission, or he may ask for

rescission or foreclosure in the alternative. Moon v. Sherwood (Civ. App.) 180 S. W. 296.

63. Exhibits-Operation and effect.-In suit to recover street improvement assess

ment; held, that a copy of notice to property owners was improperly attached to the

petition under district court rule 19 (142 S. W. xviii), and the petition, alleging proper
notice, was not demurrable for defects in the notice attached. City of Paris v. Bray
(Sup.) 175 S. W. 432, reversing judgment (Civ. App.) 142 S. W. 927.

65Y2' Verification.-A petition to set aside a Iudgment is an appeal to the equity
powers of the court, and must be sworn to. Patrucio v. Selkirk (Civ. App.) 160 S.
W.635.

The term "verification," as applied to pleadings in equity practice, means that an

.affidavit must be attached to the plea that the facts therein stated are true. Forest Oil
oe. v. W1lson (Civ. App.) 178·S. W. 626.

69. Pleading damages In general.-Where, in an action for wrongful garnishment,
the petition alleged that the garnishment writ, as well as the attachment, was sued out

wrongfully and maliciously and without probable cause, and actual damages were

claimed, exceptions to the claim for exemplary damages on the ground that actual
.damages were not sufficiently pleaded were properly overruled. Bennett v. Foster (Civ.
App.) 161 S. W. 1078.

Petition, in an action for injuries while riding over a railroad crossing by the horse
.stumbling and throwing. plaintiff to the ground, held not objectionable as not alleging
in what way. plaintiff sustained damages alleged. Pecos & N. T. Ry. Co. v. Huskey
(Civ. App.) 166 S. W. 493.

Facts as to impairment of health by slander should be alleged. Southwestern Tele
:graph & Telephone Co. v. Long (Civ. App.) 183 S. W. 421.

In action for slander, allegations that plaintiff would be debarred from honest em

.ployment and excluded from society of respectable people held not objectionable as al
leging remote and speculative damages. Southwestern Telegraph & Telephone Co. v:

Wilkins (Civ. App.) 183 S. W. 429.
In suit against loan society if treated as one for damages for deceit of its agent in

.ducing plaintiff to enter into a loan contract, plaintiff held not entitled to recover,
where he did not allege and prove facts enabling the court to measure his damages.
National Equitable Soc. of Belton v. Carpenter (Civ. App.) 184 S. W. 585.

The holder of notes indorsed without recourse cannot recover damages for fraud
without pleading and proving the value of the property given in exchange for the notes.
Doolen v. Hulsey (Civ. App.) 192 S. W. 364.

Allegations that plaintiffs had arranged a sale to parties able to pay for the land,
.and that the actual market value was much less when sold at a foreclosure sale, suffl
-cierrtly alleged actionable damages against a' general demurrer. Hoover v. First Nat.
Bank (Civ. App.) 192 S. W. 1149.

Allegations that plaintiffs' proposed sale of real estate was broken up by the at
-tachment levy are sufficient despite the improbability of a trade for some $137,000, be
ing interrupted by attachment for some $4,000 with large partial payments already
·made. Id.

.

Allegations that the prospective purchaser was to give notes which he was able to
pay, and. that a mortgagee had agreed to extend his debt until such notes were due,
.allege damages with sufficient certainty. Id.

70. Pleading geneJ:"al or special damages.-Under a general allegation of damage,
-evidence is admissible of all damages which naturally and necessarily result from the
Wrongful act, but if the damages sustained do not necessarily result from the. negligent
.act, plaintiff must allege the particular damage, unless the law infers such damage from
the facts alleged. Pecos & N. T. Ry, Co. v. Coffman (Civ. App.) 160 S; W. 145.

Special damages for a ca:-rier's delay in delivering goods shipped must be pleaded
.and proved. Foster v. International & G. N. Ry. Co. (Civ. App.) 175 S. W. 76·2.

In action for general damages for slander, petition need not itemize elements of
-damages. Southwestern Telegraph & Telephone Co. v. Wilkins (Civ. App.) 183 S. W. 42.9.

Where petition sought to recover special damages for defendant's failure to com
ply with agreement made when it leased portion of premises to plaintiff, it must aver
facts showing that defendant should have known such damages 'would result from
'breach. Texas Power & Light Co. v. Roberts (Civ. App.) 187 S. W. 225. .

71. Personal injuries and physical suffering.-A petition, in an action for personal
injuries, which alleges that plaintiff's skull was fractured, that bones, muscles," and
tissues of the head were injured, that he sustained injury to his nervous system and in
·ternal injury, and that his eyesight and hearing were practically destroyed, sufficiently
.speclftes the injuries. Bartley v. Marino (Civ. App.) 158 S. W. 1156.

Petition in a personal injury action, which alleged that because of defendant's neg-
1igence plaintiff was thrown to the ground while riding a horse and injured his nose
.arrn, etc., held not objectionable as failing to state of what his damages consisted:
Pecos & N. T. Ry. Co. v. Huskey (Civ. App.) 166 S. W. 493.

A petition for personal injury alleging that plaintiff fell 30 feet to the ground, and
was paralyzed from his hip down, specifies the injuries. Stephenville N. & S. T. Ry.
-cc, v. Wheat (Civ. App.) 173 S. W. 974.

72. -- Issues, proof, and variance In general.-In an action for the death of a
husband and father, the jury may consider the value of the father's mental and moral
-trainl,ng to the minor children, even though the petition did not allege such damage,
.and the evidence showed no such training. 'I'exas Power & Light Co. v. Bird (Civ. App.)165 S. W. 8.

One suing for a personal injury resulting in his leg being broken by a violent blow and
the subsequent amputation of the leg need not allege that he SUffered physical pain to
jrecover damages therefor. Waterman Lumber Co. v. Shaw (Civ. App.) 165 S. W. ,127.
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Under the general allegation of damages in a personal injury 'action by breaking
plaintiff's arm, etc., plaintiff could recover for physical suffering. Pecos & N. T. Ry. Co.
v, Huskey (Civ. App.) 166 S. W. 493. \

Ordinarily personal injuries other than those alleged in the petition cannot be prov-
ed. Memphis Cotton Oil Co. v. Tolbert (Civ. App.) 171 S. W. 309.

.

Testimony that by his injuries plaintiff was rendered impotent is proper, when the
petition alleges that an accident affected the plaintiff's brain and "other organs." Mis
souri, K. T. Ry, Co. of 'I'exa.s v. Smith (Civ. App.) 172 S. W. 750.

73. -- Consequences of Injury in general.-Under allegations of the petition in a

personal injury action that the injury caused a concussion of plainUff's spine and of the
nerves and muscles connected therewith, and caused the loss of sensation and mental
and physical suffering, evidence of the nature of traumatic. hysteria, and that plaintiff
might be so affected, was admissible. Pecos & N. T. Ry, Co. v. Coffman (Civ. App.)
160 S. W. 145.

Evidence as to possibility of hernia becoming strangulated held admissible, though
strangulated hernia was not alleged. St. Louis S. W. Ry, Co. of Texas v. Brown (Civ,
App.) 16� s. W. 383.

In a personal injury action, an allegation as to the nature of the injury that plainUff
"was hurt internally, the exact nature of which he does not know, and cannot state, but
.he passed for several days blood from his bowels and he was sore and still is sore inter
nally," was sufficiently specific. t.o justify the court in overruling the demurrer. Mis
souri, K. & T. By. Co. of Taxas v. Graham (Clv. App.) 168 S. W. 55.

76. -- Aggravation of pre-existing disease, and mode of treatment.-Where the
petition alleged plaintiff was a healthy man, and the general issue was pleaded, damages
caused by the additional injury by reason of a pre-existing diseased condition held re

coverable, though not expressly pleaded. Galveston, H. & H. R. Co. v. Hodnett, 106 Tex.
190, 163 S. W. 13.

77. -- Permanent or future injuries.-The mind and nervous system being so in
trma.tely connected with. the body, and so likely to be affected by physical injuries, proof
of impairment of these faculties is admissible under allegations in substance setting up
grievous, or permanent injuries. Allen v. Bland (Civ. App.) 168 S. W. 35.

In an action for personal injuries, an allegation as to damages in the petition that
plaintiff would probably lose his arm by reason of the injury is a proper allegation 'of the
effect of the injury.' Andrews v. York (Civ. App.) 192 S. W. 338.

80. Impairment of earning capaclty.-Alleging and proving physical and mental con
dition which would necessarily result in loss of earning capacity is sufficient pleading
and proof of diminished earning capacity. Memphis Cotton Oil Co. v. Tolbert (Civ. App.)
171 S. W. 309.

81. _'- Issues and proof.-Under an allegation that plainUff's hand was rendered
useless, evidence by plaintiff as to diminished earning capacity held admissible. Texas
& Pac. Ry .. Co. v. Elliott (Civ. App.) 189 S. W. 737.

82. Loss of or damage to property.-Petition held to state good cause of action for
damages from nuisance, without alleging market value of property thereby injured before
and

'

after erection of cotton gin constitutirig the nuisance. Crum v. Thomason (Civ.
App.) 181 S. W. 803..

83. -- Issues and proof.-In proceedings to condemn land for a right of way, plead
ings held sufflcient .to authorize an allowance of damages, not only for the land taken,
but also to the remaining portions thereof. Wiclrlta Falls &, W: RY. CO" of Texas v. Wy
rick (Civ. App.) 158 S. W. 570.

In an action against a carrier for damages to a shipment of fruit and vegetables,
allegations of petition held to sufficiently show how and in what respect a, defendant
road was liable for damages. Missouri, K. & T. Ry. Co, of Texas v. Gray (Civ. App.)
160 S. W.· 434.

Where plaintiff did not allege market value of grass destroyed by fire but value to
him for graztng purposes, evidence as to its value to him for such purposes held admis
sible.' Galveston, H. & S. A. Ry, Co. v. Brune (Civ. App.) 181 S. W. 547.

.
The action being only for damages to land from the breaking of a dam allowing

escape of diverted and impounded water, with no claim, as an element of damages, of
the da.m being a menace, defendant's testimony of it being a benefit and not a menace is
inadmissible. Texas & P. Ry. Co. v. Frazer (Civ. App.) 182 S. W. 1161.

, .In" an action by shippers of live stock for delay in transit, evidence as to additional
shrinkage in weight after the cattle's arrival and of decline in the market for which
they were held over held inadmissible as without proper basis in t.he pleadings. In
ternational & G. N. Ry. Co. v. Landa & Storey (Civ. App.) 183 S. W. ·384.

84. Damages from br-each' of contract In' general.':_The petition in an action for
damages resulting from the delivery of cheat seed, instead of oat seed as ordered, which
alleged that the reasonable value of the time and labor required to remove the cheat from
the soil and prevent it from interfering with other crops was a certain am.ount, was not
defective for riot Itemiaing the time and labor required. Texas Seed & Floral Co. v.

Watson (Civ. App.) 160 S.· W. 659'.'
A buyer of fuel oil could not recover the wages of its employes and profits lost during

the time it was compelled to close its factory by reason of the seller's failure to furnish
the oil as agreed, without pleading such damages. Texas Co. v. Alamo Cement Co. (Civ.
Aipp.) 168 S. W. 62.

.

In a petition for breach of contract to exchange realty, allegations as to commissions
and inability to close another trade set up no cause of action, since such matters are no

part of the measure: of damages.. Montgomery v. McCaskill (Civ. App.) 189 S. W. 797.
In buyer's action for nondelivery of certain cattle, damages caused rest of the herd

.by such nondelivery must be specially pleaded and proved. Littlefield v. Clayton Bros.
(Civ. App.) 1914 S. W. 194.

85..--' Proof and variance.-In an action for delay in delivery of a telegram, an

allegatton in the petition held sufficient to show that defendant's sending agent was nott
fied.of the insufficient hotel accommodations at the destination at which plaintiff's wife
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expected to arrive at night, so as to authorize proof thereof as an element of damage.
Western Union Telegraph Co. v . Erwin (Civ. App.) 164 S. W. 908. .

Where no interest was sought to be recovered, eo nomine, plaintiff was not entitled
to interest from execution of bond. Port Huron Engine & Thresher Co. v. McGregor

(Civ. App.) 174 S. W. 848.
.

. .., ... .

The submission of the Issue of damages for delay In mstallmg trrtgattng machlnerv
refusal of the court to submit question of damages fO.r delayed delivery,. held no� erno

neous. though the contract provided receipt of machmery should constItute waiver of

damages for delay in delivery, there being no claim for such damages. Southern Gaa
& Gasoline Engine Co. v. Richolson (Civ, App.) 181 S. W. 529. .

86. Loss of profits.-Loss of profits for a carrier's delay in delivering dresses, in

tended for sale held not recoverable where not alleged. Foster v. International & G. N.

Ry. Co. (Civ. App.) 175 S. W. 762.. •

87. Expenses Incurred._:A petition in a personal injury action was subject to special
exception for failure to itemize the amount of damages cl�imed �o a� to show the amou_nt
claimed for loss of time, doctor's bills, drug bills, etc. CISCO 011 Mill v. Van Geem (CIV.
App.) 166 S. W. 4'39.

89. Mental sufferlng.-One suing for a personal injury resUlting in his leg being
broken by a violent blow and the subsequent amputation of the leg need not allege

that he suffered mental pain to recover damages therefor. Waterman Lumber Co. v.

Shaw (Civ, App.) 165 S. W. 127.

90. -- Proof and variance.-Under the general allegation of damages in a per

sonal injury action by breaking plaintiff's arm, etc., plaintiff could recover for �ental
suffering. Pecos & N. T. Ry. Co. v. Huskey (Civ. App.) 166 S. W. 493.

Under allegation that plaintiff's. daughter would have come home had defendant tel

egraph company delivered message to her, plaintiff held not entitled t.o recover f()'l"

mental a.nsru ish caused by defendant's failure to deliver telegram where avtderice showed

daughter �ould not have come home had she received the message. Western Union

Telegraph Co. v. Sims (Civ. App.) 181 S. W. 800.

92. Exemplary damages.-Where one count charged malicious ouster and claimed

exemplary damages, and other counts for damages for unlawful entry were good and

susceptible of a construction that malice was charged, the plaintiff would be held to have

stated a cause of action for exemplary damages as against a general demurrer" although
the count did nat state a cause of action for wrongful ouster. Higby v. Kirksey (Civ.
App.) 163 S. W. 315. See Cotton v. Cooper (Crv. App.) 160 S. W. 597.

13. Allegations as to amount of damages.-In an action against a carrier for injuries
to a shipment of cattle, the petition need not aver' the measure of damages. Missouri,
K. & T. Ry. Co. of Texas v. Mulkey & Allen (Civ. App.) 1591 S. W. 111.

Petition held to sufficiently allege damages beyond the overcharge paid defendant.
Galveston, H. & S. A. Ry. Co. v. Short (Civ. App.) 163 S. W. 601.

A petition which states facts essential to a cause of action is good without setting
out a proper legal measure of damages. Ara v. Rutland (Civ. App.) 172 S. W. 9.93.

Where the petition alleged the several items of property destroyed and their value,
it need not, in an action for damages for the flooding of land, set forth a measure of
damage. Southwestern Por-tland Cement Co. v. Kezer (Civ. App.) 174 S. W. 66l.

Petition in an action for injury to a shipment of live stock, not alleging the measure
of damages, held sufficient. Gulf, C. & S. F. Ry, Co. v. King (Civ, App.) 174 S. W. 960'.

Ad damnum clause of petition, being merely an effort to state entire amount due,
or what will be due when suit is tried, may be disregarded in determining whether claim
sued on was the same as that presented to the commissioners' court of defendant county.
Dromgoole v. Karnes County (Civ. App.) 189 S. W. 975.

96. -- Proof and variance in general.-Where, in a buyer's action for breach of
a contract for the sale of cotton, the petition did not allege the facts constituting dam
ages, but only that plaintiff was damaged in the sum of $500, it was not error to exclude
evidence of damages. Caswell v. J. S. McCall & Sons (Civ. App.) 163 S. W. 100'l.

97. -- As to value.-Where petition alleged sale of cattle and leaving of land for
defendant pursuant to express contract, and that plaintiff was entitled to a reasonable
compensation, evidence as to the customary price charged for such services held admls
sible under the pleading. Saunders v. Thut (Civ. App.) 165 S. W. 553.

In an action for damages to a shipment of cattle, in which plaintiff did not seek to
recover special damages for the extra feed necessary to restore the cattle back to their
former condttion, evidence as to the value of such feed held inadmissible. Ft. Worth &
D. C. Ry. Co. v. Shank & Dean ·(Civ.· App.) 167 S. "'T. 1093.

In an action for damages for injuries to a shipment of live stock, evidence of the
intrinsic value of the stock at the place of destination is admissible under a general al
legation as to their value at such place, where there was no market at the point. In
ternational & G. N. Ry, Co. v. Parke (Civ. App.) 169' S. W. 397.

A petition in a broker's. action held to justify a recovery for reasonable value of the
services, Martin v. ·Jeffries (Civ. App.) 172 S. W. 148.

In ari action for damage to a shipment of bananas, where the petition described the
property only as "four cars of bananas loaded in car-a-M. K. & T.," giving their numbers,
such allegation was too indefinite as to the numiber of bunches or the value, and open
to special exception. Illinois Cent. R. Co. v. Freeman (Civ. App.) 182 S. W. 369.

In action by buyer of land for damages by seller's misrepresentation there was good
well thereon, where pleadings failed to indicate what buyer paid, or that land was of less
value than sum he paid, there were no allegations on which court could invoke proper
measure of damages in rendering judgment. Linnartz v. Lawrie (Civ. App.) 192 S. W. 789.

98. -- Interest on amount of recovery.-To. recover interest upon an unliqui
dated Claim for damages, interest must be asked for or embraced in the aggregate
amount laid as damages .. Wells Fargo & Co..Express v. Crittenden (Civ, App.) 189 S.
W. 296. See Hancock v. Haile (Clv. App.) 171 S. W. 1053.

In suit for damages with prayer for general relief without any special demand for
lntereat as part of damages, Interest might be allowed as a part of sUam claimed as .tn-,
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eluding interest thereon from the accrual from cause of action to trial. Ft. Worth & D.
C. Ry. Co. v. Allen (Civ. App.) 189 S. W. 765.

99. Pleading particular facts or issues-Agency and scope of employment.-In an
action to recover double the amount of usury paid, an allegation that the payment was
made to defendant's agent was sufficient in the absence of a further allegation that he
had more than one agent, Cotton v. Thompson (Clv, App.) 159 S. W. 455.

In an action against a corporation on a note, allegations in the petition held to suf
ficiently charge that the president who executed the note was authorized by the direc
tors. Canadian Long Distance Telephone Co. v. Seiber (Civ, App.) 159 S. W. 897.

In an action against a corporation on a note for the purchase price of property,
allegations in the petition as to plaintiff's knowledge of how the business was carried
on and, his belief that the president had authority to execute the note in question were
immaterial. Id.

Pleadings in an action for services alleging that the agent who did the hiring was

acting within his apparent authority is sufficlerrt to raise the issue of the liability of the
principal for a hiring on terms in excess of private instructions to the agent. Bergere v.
Parker (Civ. App.) 170 S. W. 808.

Allegations of petition held to sufficiently allege the authority of the agent to bind
the insurer by his statements as to what the premium would be. Illinois Bankers' Life
Ass'n v. Dodson (Civ. App.) 189 S. W. 992.

99Y2' -- Assignment.-Petition held not to sufficiently allege an assignment by one
L. of a debt claimed to be due him to make the plaintiff bank the reaJ. owner of the
claim against defendant. Browne Grain Co. v. Farmers' & Merchants' Nat. Bank of Abi
lene (Civ. App.) 173 S. W . .942.

100Y2' -- Bona fide purchase.-A petition averring purchase of a note before ma

turity is not subject to general demurrer because not alleging the date of the note's ma-

turity. McWhorter v. Estes (Civ. App.) 175 S. W. 846.
'

101. -- Consideration or want thereof.-Allegations of petition in action on notes
held sufficient to show consideration passing to defendant for his signature to the notes
as surety. Pennock V., Texas Builders' Supply Co. (Civ. App.) 193 S. W. 760.

103. -- Customs and usages.-In broker's action for commission for effecting a

lease, not alleging that defendant knew of any custom as to the commission for such
services, or that he was legally chargeable with notice thereof, evidence as to the cus

tomary commission for such services was inadmissible. Brady v. Richey & Casey (Civ,
App.) 187 S. W. 508.

105. -- Discovered perll.-A complaint, in a crossing accident case, held not to
raise the issue of discovered peril. Ft. Worth & D. C. Ry. Co. v. Hart (Civ. App.) 178
S. W. 795.

In an action against a railroad company for injuries to horses which, being fright
ened while driven on a road, were injured in crossing a cattle guard, the petition held
to raise the issue of discovered perfl. International & G. N. Ry, Co. v. Vogel (Civ. App.)
184 S. W. 229.

107. -- Estoppel.-By way of replication, see notes under art. 1828.
In an action against a corporation on a note given for the price of property, allega

tions in the petition held to sufficiently charge an estoppel on the part of the corpora
tion to deny the contract. Canadian Long Distance Telephone Co. v. Seiber (Giv. App.)
159 S. W. 897.

,

A plaintiff suing to remove a cloud on his title held not entitled to rely on an estop
pel not pleaded. Ford v. Warner (Civ. App.) 176 S. W. 885.

One claiming title by estoppel must plead and prove the facts creating an estoppel.
McLemore V. Bickerstaff (Civ. App.) 179 S. W. 536.

'

In an action on a fire insurance policy, plaintiff cannot rely on the estoppel of de
fendant to deny the agency of the one who took plaintiff's application in premium, unless
he specially pleads it. Merchants' & Bankers' Fire Underwriters V. Parker (Civ. App.)
190 S. W. 525.

'

108. -- Foreign laws.-Holder of drafts belonging to estate of a foreign adminis
trator, and indorsed by the latter, can maintain a suit on drafts in courts of Texas with
out alleging administration laws of foreign country or state. Bloch v. Rio Grande Valley
Bank & Trust Co. (Civ. App.) 190 S. W. 541.

,

109. -- Fraud and, mistake.-Allegations of fraud in representing the solvency of
the maker of notes given as consideration for a purchaser of timber, upon which plain
tiff, having no opportuntty for investigation, relied, held sufficient to admit parol evidence
of fraud to vary the written contract, or to show facts inducing its execution. Benton v.

Kuykendall (Civ, App.) 160 S. W. 438.
Mere broad general charges of fraud in the procurement of a judgment without spe

cific allegations of fact constituting the fraud are insufficient to impeach a judgment.
Patrucio V. Selkirk (Civ. App.) 160 S. W. 635.

Allegations of fraud in the recovery of a judgment sued on, in that the person re

covering the same had given false testimony at the trial, are insufficient to sustain a.

cross-bill to vacate the judgment. Id.
Petition held to sufficiently allege vendor's fraud in misrepresenting the acreage after

having! it surveyed as demanded by the purchaser, and an excuse for. the purchaser'S
failure to discover the fraud. Smalley v. Vogt (Civ. App.) 166 S. W. 1.

In purchaser's action to rescind for false representations, petition held to allege suf

ficiently the purchaser's reliance on the representations, and that they were a material
inducement, to admit evidence of the representations. Underwood V. Jordan (Civ. App.)
166 S. W. 88.

Where one seeks to avoid the bar of limitations, on the ground of fraud, 'he must

allege the facts upon which' he relies. Powell v. March (Civ. App.) 169 S. W. 936.
A petition alleging that a mortgagor did not read the instrument and did not know

that it contained a recital, but relied on the friendship and business relations with the

mortgagee, does not allege that the recital was procured by fraud. Parker v, Schrimsher
(CiV. App.) 172 S. W. 165.

'
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A petition held sufficient to charge deceit by a railroad company in presenting a con- .

tract for the exchange of land which described land other than that pointed out. Mi�
souri, K. & T. Ry, Co. of Texas v. E'dwards (Civ. App.) 176 s. W. 60.

In an action on notes for the purchase of a registered horse, plaintiff can show that
the horse was registered, but the certificate contained a mistake in the description with
out pleading such mistake. National State Bank of Mt, Pleasant, Iowa, v. Ricketts (Civ,
App.) 177 s. W. 528.

Allegations in petition seeking to cancel a conveyance held sufficient to show fraud.
Cleveland v. Stanley (Civ. App.) 177 s. W. 1181.

Allegation of representation that property was good income property, and that plain
tiff was thereby induced to believe that it was rented for $50 a week, held not to show
fraud supporting a recovery. Holmes v. Coalson (Civ. App.) 178 S. W. 628.

Land buyer's petition held to aver seller's fraud in representing the land contained
267 acres, sufficiently to admit parol evidence to show a deficiency. Ashley v. Holland
(Clv. App.) 180 s. W. 635.

.

A petition held to allege fraud in accepting paving where evidence of fraud was

admitted without objection that it was not authorized by the pleadings. Rudolph S.
Blome Co. v. Herd (Civ. App.) 185 s. W. 53.

.

Petition in action for damages for fraud in purchasing plaintiff's land at less than its
listed price, so that plaintiff was compelled to pay a broker's commission, not showing
that plaintiff had sustained any damage, held to state no cause of action. Hope v. Shir
ley (Civ. App.) 187 S. W. 973.

A complaint for deceit must allege false representations, their materiality, that de
fendant was ignorant of their falsity, and that he was actually deceived thereby. Demp
ster Mill Mfg. Co. v. Humphries (Civ. App.) 189 S. W. 1110.

Where a count charged alleged partner of indorsee of notes with conspiracy to convey
to plaintiff notes worth less than face value, no injury to plaintiff, first essential in ac

tion for fraud, was shown, and there was no liability. Borschow v. Wilson (Civ. App.)
190 s. W. 202.

In action against part owner of property by abandoned wife of other owner for fraud
ulently obtaining entire ownership, allegations that defendant stated sufficient money
could not be borrowed to pay an outstanding mortgage, and forced sale would not pay it
but that such loan was secured after defendant obtained entire ownership, are insuffi
cient. Baugh v. Houston (Civ. App.) 193 s. W. 242.

112. -- Homestead exemption.-In suit to cancel deeds as a mortgage upon home
stead, it was for plaintiff to allege facts showing the mortgage was one not permitted:
by the constitutional provision on that subject (Const. art. 16, § 50). M. Kangerga & Bro.
v. Willard (Civ. App.) 191 S. W. 195.

114. -- Jurisdictional facts.-In an action against defendant trustee in bank
ruptcy to restrain him from cutting timber, the petition held not to allege constructive
possession of such timber, either in the bankrupt or the trustee so as to give the bank
ruptcy court jurisdiction to determine conflicting claims to such timber. Bennette v.

Lewis (Civ. App.) 176 S. W. 660.

114%. -- Mental Incapacity.-Allegation that a release was executed ."without his
knowledge or consent" or "whtle he was under the influence of opiates or suffering" suf
ficiently alleged mental incapacity in absence of special exception. Turner v. Ontiberos
(Civ. App.) 193 S. W. 1089.

115. -- Modification of contract.-The petition in a seller's action for breach of a
new contract held not demurrable for failure to specifically allege that the old contract
was merged in the new. Mahaney v. Lee (Civ. App.) 171 S. W. 1093.

118. -- Partnership.-The" mere allegation in the petition of joint ownership of
the mules sought to be recovered was not equivalent to an allegation of partnership as
to the mules. Coody v. Shawver (Civ, App.) 161 s. W. 935.

Where the affidavit and writ of garnishment described plaintiff as the W. company,
a firm composed of persons named, it sufficiently appeared that plaintiff was a partner
ship and not a corporation, since a "firm" is a partnership. Dodson v. Warren Hardware
Co. (Civ. App.) 162 S. W. 952.

The petition of a corporation alleging partnership relations between it and defendant
corporations and individuals, held insufficient to show partnership between plaintiff and
defendants. Southern Oil & Gas Co. v. Mexia Oil & Gas Co. (Civ. App.) 186 s. W. 446.

119. -- Payment.-A petition to recover usurious interest, alleging that defendant,
agreeing to make a loan of $8,000, exacted and received $1,200, alleged payment of $1,20(),
within Vernon/a Sayles' Ann. Civ. St. 1914. art. 4982. Gunter v. Merchant (Civ. App.)
172 s. W. 191, rehearing denied 173 S. W. 260.

120. -- Proximate cause.-In action for delay in delivering telegram, petition held
to raise issue as to whether, had telegram been promptly delivered, plaintiff could have
re�ched child's bedside before the child died. Western Union Telegraph Co. v. Forest
(ClY. App.) 177 S. W. 204. See Fred A. Jones Co. v. Drake (Civ. App.) 159 s. W. 441.

An allegation as to the servant's inexperience in the work and ignorance of its dan
gers is sufficient allegation as to proximate cause to admit his testimony on question of
assumed risk. Stockey & White v. Mears (Civ, App.) 181 S. W. 774.

122. -- Tender and offer of equity.-A purchaser seeking to rescind need not show
by his pleading the value of the rents and profits and offer restitution, but it is suffi
cient if he offer generally to do equity. Hurst v. Knight (Civ. App.) 164 s. W. 1072.

123. -- Waiver and .ratification.-Pleading· by plaintiff in defense,' see post, art.
1828.

A waiver of proofs of death required by policy, if relied on by the insured in an action
thereon, must be alleged. American Nat. Life Ins. Co. v. Rowell (Civ. App.) 175 S. W.
170.

The pleading by plaintiff, suing on an accident policy, that he was informed by de
�endant that further proofs of loss were unnecessary held sufficient to authorize a show
ing of waiver by conversations with defendant's agents. Commonwealth Bonding & Cas
Ualty Ins. Co. v. Bryant (Civ. App.) 185 S. W. 979.
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In an action to cancel a deed from husband to wife, an allegation in petition that
wife later entered into a written agreement, to care for husband while he lived, to pro
cure another deed, with a general denial, held not sufficient to raise as an issue question
'Of ratification of prior deed, by another provision of contract. McKay v. McKay (Clv.
App.) 189 S. W. 520.

.

Waiver of the right to' contest the opening of a road upon the ground of lack of pub
lic necessity is not available unless pleaded. Moseley v. Bradford (Civ. App.) 190 S. W.
:824.

124. Pleading In particular actions.-:-Petition in action by agent for first premium,
on a life poltcy delivered to defendant, of which plaintiff had the entire interest, held to
state cause of action. Just v. Herry (Civ. App.) 174 S. W. 1012.

Pleading held insufficient to remove a transaction by one of two tenants in common
from the rule that a tenant in common who discharges an incumbrance against the com

mon property acquires only an equitable lien, and not the whole title. Hardee v. Alex
ander (Civ. App.) 182 S. W. 57.

Petition in action by landlord held to show a good cause of action based on special
contract of the tenant to indemnify him in case of loss by fire. Seligmann v. Sonka (Clv.
App.) 183 S. W. 73.

125. -- A"ccount.-In an action for an accounting, petition held to state a cause

or action as alleging collection and retention by defendant of commissions jointly earned
by the parties. Harless v. Haile (Civ. App.) 174 S. W. 1020.

A petition based upon an open account should be properly itemized. Thornburg v.

Moon (Civ. App.) 180 S. W. 959.
In German corporation's suit against resident of Mexico on open account, the ac

count, in a foreign language, but accompanied by an English translation, was sufficient.
Russek v. Wind, Ems & Co. (Civ. App.) 192 S. W. 584.

128. -- Against carriers of goods and live stock·.-Where plaintiff shipped cattle
from the quarantined area in Texas to- a point outside the quarantine line, and did not

plead or prove that the carrier was charged with the duty of complying with the quar
antine regulations, it was not liable for any damages resulting from its failure to dip
the cattle, or to deliver them at destination because of noncompliance therewith. Texas
& P. Ry, Co. v. Crowder (Civ. App.) 165 S. W. 116.

In the absence of allegation and proof that money claimed by a traveler to be bag
gage was for reasonable traveling expenses, the court cannot hold that $25 contained in
a trunk lost was intended for use on the passenger's journey home, and was reasonably
necessary for that purpose. San Antonio & A. P. Ry, Co. v. Green (Civ, App.) 170 S.
W.110.

A petition, which enumerated articles and averred that they were proper articles
'Of .baggage being necessary for comfort, convenience, and adornment of plaintiff and
members of her family, who were traveling with her, held sufficient in an action for the
recovery for loss of baggage. Carter-Mullaly Transfer Co. v. Angell (Civ. App.) 181 S. W.
237.

In an action by shippers of live stock for delay in transit, the petition, alleging that
the cattle should have reached destination on a given date, but did not, so that plaintiffs
were compelled to hold them over for. the next market, was insufficient as failing to
allege when they arrived and why they were held over. International & G. N. Ry, Co. v.

Landa & Storey (Civ. App.) 183 S. W. 384.
.

.

Petition in an action for injury to a live stock shipment held not limited to a claim
for negligent delay. St. Louis, B. & M. Ry. Co. v. Marcofich (Civ.. App.) 185 S. W. 51.

129. -- Against connecting carriers.-Petition against connecting carriers for

damages caused by delay in transportation held to be based on original oral agreement
for transportation of all the property, not upon bills of lading subsequently' issued on de
livery of property to carriers. Gulf, C. & S. F. Ry. Co. v. Nelson (Sup.) 192 S. W. 1056.

130. -- Against carriers of passenqers.c--Paeseng'era petition for damages for ejec
tion held good as against a general demurrer. Galveston, H. & S. A. Ry, Co. v. Short
(Civ. App.) 163 S. W. 6011.

Allegations of negligence in passenger's action for injuries held specific, and not
general. Dowdy v. Southern Traction Co. (Civ. App.) 184 S. W. 687.

Petition in an action for personal injury, by the overturning of a box, on which
"plaintiff stepped in alighting from a car, held to state a cause of action. Wichita Falls
Traction Co. v. Berry (Civ. App.) 187 S. W. 415.

131. -- Against cities and other municipal corporations.-Where, in an action by
a city detective to recover salary, the petition alleged that plaintiff was appointed to the
office, and that the salary was fixed by ordinance at $85 per month, etc., it sufficiently
alleged that the office existed at the time of the appointment and was created by ordi
nance. City of San Antonio v. Bodeman (Civ. App.) 163 S. W. 1043.

In action against a county for services on a road, under section 4 of the special road
law of 1903, for the county, petition held sufficient as against a general demurrer, but
subject to special exception for failure to allege the particular order of the commissioners'
court, authorizing the commissioner to make the contract. Millard v. Nacogdoches Coun
ty (Civ. App.) 170 S. W. 828.

Plaintiff, in a suit to obtain a judgment on a county's obligation, must plead and

prove all the things requisite to make it a valid obligation. Tullos v. Church (Civ. App.)
171 S. W. 803.

The action against a city not being for debt, but for conversion, the petition. need
make no allegation as to manner of contracting debt for the property, or provision for
its payment. City of Teague v. Fabric Fire Hose Co; (Civ. App.) 177 S. W. 160.

A petition in a suit by a teacher for compensation held not to affirmatively show that
there are funds on hand for the payment. of her claim. Boyles v. Potter County (Civ.
App.) 177 s. W. 210.

The petition against a county for a debt is bad if not showing that provision for
its payment was made when it was created, as r-equired by Const. art. 11, § 7. Rogers
Nat. Bank v. Marion County (Civ, App.) 181 S. W. 884.

Petition in 'contractor's suit for price ,of school building held bad for failure to allege
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levy of tax to raise contract price. Heldenfels v. S'chool Trustees of School Dist. No.7,
San Patricio County (Civ. App.) 182 S. W. 386.

'

Under art. 1366, relating to suits against a county, a petition, showing claim made
to commissioners' court to have been larger than amount due, held to sufficiently show
on general demurrer, that identical claim sued for was presented to commissioners', court
for allowance before suit. Dromgoole v. Karnes County (Civ. App.) 189 S. W. 975.

132. -- Against helrs.-A petition seeking recovery on a note of decedent as,

against his surviving wife is insufficient if it fails to show what specific property of the
estate was received by her" or that the estate was solvent, or fails to seek foreclosure
of a lien on specific property of the estate. Hamlet v. Leicht (Civ. App.) 187 S. W. 1004.

133. --' Ag�lnst sureties.-The petition of a materialman against a surety on a

county building contractor's bond, which alleged that the materials were used in the bUild
ing, need not .aflege that they were approved by the county. American Surety Co. v.

Huey & Philp Hardware Co. (Civ. App.) 191 S. W. 617.
'

A petition against a surety on a county building contractor's bond held not demur
rable on the ground that there was no allegation as to

-

the condition on which pay
ments for the material were to be made, or' that the contract for the building required
the contractor to make such payments. Id.

In action on notes, allegations of petition held sufflcient. to show that defendant was

surety. Pennock v. Texas Builders' Supply Co. (Civ. App.) U3 S. W. 760.
In action on notes of corporation alleging defendant to be surety thereon, it was,

not necessary to allege that corporation principal was insolvent at institution of suit,
'nor any reason or excuse for failure to sue it at first or second term of court after
notes matured. Id.

134. -- Ag'ainst telegraph and telephone companies.-A petition, in an action for
delaying a message, which alleges that the company accepted the same for delivery and
also the sender's guaranty of payment of any special charges for delivery, held to set
forth a special contract. Western Union Telegraph Co. v. Kersten (Civ. App.) 161 S.
W. 369, rehearing denied 161 S. W. 10191.

Petition in action against telegraph company rordelay in delivery of message notifying
.plaintiff that he might obtain a loan for use in buying cattle held insufficient to state a

cause of action, in that it did not show that plaintiff sustained any injury. Ratliff v.
Western Union Telegraph Co. (Civ. App.) 183 S .. W. 78.

.

Allegations of a petition against a telegraph company held sufficient to show that
defendant's negligence in transmitting money was the proximate cause of plaintiff's
mental suffering caused by the failure to have her husband's body shipped to her. West
'ern Union Telegraph Co. v. Martin (Civ. App.) 191 8. W. 192.

A petition for delay in transmitting money by telegraph, which prevented the body Gf
'vlaintiff's husband being shipped' to her, need not allege what particular arrangements.
could have been made to procure .the shipment of the body. Id.

136. -- Between asslqnor and assignee.-Petition in action by heirs of assignors,
for benefit of creditors to recover balance due the estate in the hands of the assignees
held to state a good cause of action. Bass v. McCord (C'iv. App.) 178 S. W. 998.

137. -- Bills 'and notes.-Where a note provided that default in the payment of
interest should, at the option of the holder, mature the note, the holder was not re

quired to give any notice of the exercise of his option prior to -the filing! of the suit, and
an allegation in the petition that he had exercised his option was unnecessary. Shearer-
v. Chambers County (Civ. App.) 159 S. W. 999.

.

Allegation of petition that the notes sued on were executed and delivered by de
fendant to plaintiff is enough, without alleging that it is the owner and holder thereof.
Bryan v. Wharton Bank & Trust Co. (Civ. App.) 174 S. W. 827.

Where note provided for attorney's fees in case of suit, plaintiff to recover such fees
need not prove or allege the bringing of the suit. Raike v. Clayton (Civ. App.) 175 S.
W.498.

That the makers consented to or ratified alteration of note, or that it was not al
tered by a party to the suit, held matters to be pleaded by plaintiff suing on the note.
Bolt v. State Savings Bank of Manchester, Iowa (Civ. App.) 179 S. W. 1119.

In suit on note executed by defendant to own order and indorsed in blank, where peti
tion did not aver to whom'defendant delivered, or agreed to deliver, stock attached to note
as security, but did allege it was owned and held by plaintiff, who produced it on trial,
petition was sufficient. Kanaman v. Gahagan (C'iv. App.) 185 S. W. 619.

Petition in action against the maker and the payee and indorser of a note held
to aver that plaintiff acquired the note before maturity. McCamant v. McCamant (Civ.
App.)· 187 S, W. 1096.

"

.

In an action against drawee of drafts, an allegation that they were indorsed and de
livered by owner is a sufficient allegation of a legal indorsement without allegation of
name of indorser. Bloch v. Rio Grande Valley Bank & Trust Co. (Civ. App.) 19'0 S. W.
541.

139. -'- Breach of contracts In general.-To recover for a breach. of a contract to
fu.rnish water for irrigation, plaintiff need not allege that defendant was negligent in
failing to furnish water. Northern Irr. Co. v. Dodd (Civ. App.) 162 S. W. 946.

Where an action is brought upon a contract in which the promises or covenants are
mutual and concurrent, plaintiff must allege performance, or a readiness and willing
ness to perform on pis part, or some act or omission of defendant which justifies a
rescission of the contract by plaintiff. Fink v. San Augustine Grocery Co. (C'iv. App.)
167 S. W. 35, ,,' ,

Petition alleging' failure to perform a written contract to keep a subway free from
inflammable material and to ind-emnify plaintiff for loss by fire therefrom held to state a

cause of action for breach of contract. Pecos & N. T. Ry, Co. v. Amarillo St. Ry, Go.
(eiv. App.) 171 S. W. 1103.

.

A petition, in an action for compensation for plans for fixtures for a building, alleg
ing that defendant accepted the plans as satisfactory, stat-es a cause of action as:
against a demurrer, though the plans should be to the satisfaction of defendant.
Scarbrough v. Wheeler (Ctv, App.) 172 S. W.. 196.
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Under Vernon's Sayles' Ann. Civ. St. 1914, art. 1827, a petition, alleging that defend
.ants contracted with plaintiff's assignor for the erection of seven buildings in a certain
town and to do "certain other work" in and about the town site, held insufficient be
cause not definite enough. Day v. Van Horn Trading Co. (Clv, App.) 183 S. W. 85.

In view of this article, as amended by Acts 33d Leg. c. 127, a petition averring on
information and belief that defendant had agreed with the holder of the equity of re

demption to discharge vendor's lien notes is insufficient to support' default judgment
against defendant. Cooney v. Eastman (Clv, App.) 183 s. W. 96.

In action by superintendent against insurance company for breach of contract of
-employmerit, it was not necessary that plaintiff's petition allege what effort he made to
-obtain other em.ployment, and what amount he earned or might have ear-ned by rea-
:sonable diligence. American Nat. Ins. Co. v. Van Dusen (Civ. App.) 185 S. W. 634.

Allegations in complaint held to state cause of action to recover reasonable hospital
charges, expenses, etc., from employer to which pla.irrtiff had paid hospital fees, and which
had not received him in its hospital or paid medical expenses, etc. Gulf, C. & 8'. F.
Ry. Co. v. Goodman (Civ. App.) 189 S. W. 326.

In an action agatnsr eetate of decedent, petition held to state a suit upon an express
-corrtra.ct on part of decedent to devise land to plaintiff for personal services to be ren

dered. Henderson v. Davis (Civ. App.) 19'1 s. W. 358.
A petition in action for failure to furnish irrigation water alleging that defendant

had contracted to furnish tenant water, and that landlord had agreed to pay therefor,
held sufficient. Louisiana, Rio Grande Canal Co. v. Elliott (Civ. App.) 193 S. W. 255.

140. -- Breach of contract of sale.-In an action by a buyer for damages because
or the defective condition of a car load of corn chops, the petition held to sufficiently al
lege an implied contract that the chops should be fit for food for live stock. F. A. Piper

..Co. v. Oppenheim.er (Civ. App.) 158 S. W. 777.
A petition in an action upon a contract for lumber sold, though it showed that

'Plaintiff had failed to deliver the amounts in the time prescribed by the contract, was

not subject to general demurrer, where it also showed that defendant had failed to make
the required payments, thus relieving plaintiff of, the duty to deliver. Fink v. San Augus
tine Grocery Co. (Civ. App.) 167 S. W. 35.

•

A petition for a vendor's breach of contract, alleging that plaintiff telegraphed de
fendant accepting his proposition and stating that a letter with contract would follow,
h�ld not objectionable as showing that plaintiff's acceptance was subject to the provi
-sions of a contract to follow by mail. Spaulding v. Smith (Civ. App.) 169 S. W. 627.

An allegation that defendant agreed to accept a quitclaim deed held equivalent to an

.allega.tton that he agreed to 'take chances on plaintiffs' title. Bushong v. Scrimshire
(Civ. App.) 172 S. W. 155.

In action for breach of contract to buy cattle, allegation of petition that a resale
was made on best available market and for best obtainable price held to render unnec

essary allegation that cattle had no market value at point of delivery to excuse sell
er's not having sold there. Houston Packing Co. v. Dunn (Civ. App.) 176 S'. W. 634.

In an action for breach of contract to buy cattle at so much a pound, allegations as

to weight at point of delivery, and at the point to which plaintiff was forced to send
them for a market, should have been made to lay foundation for proof of damages. rd.

Plaintiffs held not entitled to recover for defendants' refusal of railroad ties without
pleadings and proof showing which remedy they had elected to pursue. Price v. J. B.
Faircloth & Co. (Civ. App.) 181 S. W. 707.

Petition, in action to recover on defendant's promise to pay for wheat taken from:
plaintiffs, ground into flour, and retained, held sufficient. Mendiola v. Garza Bros. (Civ.
App.) 185 s. W. 391.

142. -- By broker for commlsslons.-In broker's action for commissions, complaint
held to allege ability and willingness of party to make exchange of lands, and not
merely ability and willingness to make the exchange or pay the stipulated damages.
Levy v. Dunken Realty Co. (Civ. App.) 179 s. W. '679, denying rehearing Same v. Dun
·can Realty Co., 178 S. W. 984.

Allegation that person procured by brokers was ready, able, and willing to carry out
,contract of exchange held equivalent to allegation that he had title to the land he
contracted to exchange. Id. .

A petition setting out the contract for commission agency, the amount of goods
:sold, the commissions due, and defendant's promise to pay, and that payment has been
demanded and refused, to which an exhibit of sales, amounts, purchases, etc., is attached,
:is sufficient as against demurrer. Channell Chemical Co. v. Hall (Civ. App.) 187 s.
W.704.

A petition in a broker's action for commission, alleging that he was to make a sale
for part cash, the balance due to suit the purchaser, and that the lot was sold upon
terms required by the seller to a purchaser willing and able to pay all cash, or to
make terms to suit the seller, is, not subject to a general exception. Rabinowitz v,

Smith Co. (Civ. App.) 190 s. W. 197.
Petition of broker against landowner, stating that, but for derendants failure to

designate land for sale, and fix prices and terms, according to his contract, the land
would have been sold at a reasonable price, yielding certain commissions, held sufficient
without statement as to whom plaintiff could have sold. Daugherty v, Smith (Civ. App.)
1.912 s. W. 1131.

143. -- By or against corporations In general.-:The petition, in an action by a mu

nicipality to 'recover from a street railway the cost of paving that portion of the street oc

cupied by the railway, should disclose the width of 'the pavement and the length of
the street, so that the court can determine the amount to which the city, is entitled,
and whether that amount is within its jurisdiction. Texas Bitulithic Co. v. Abilene St.
Ry. Co. (Civ. App.) 166 S. W. 433.

The petition, in an action by a private corporation, need not state the name of

.arry officer of the corporation. Rockdale Mercantile Co. v, Brown Shoe Co. (Civ. App.)
:184 S. W. 281.
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Petition in action by plaintiff to recover attorney fees from a corporation in which he

was a stockholder, held to state, a cause of action. Merchants' Ice Co. v. Scott & Dodson

(Civ. App.) 186 S. W. 418.

145. -- By or agtalnst Insurance company or order.-In action on policy of life

insurance, it was not necessary that petition affirmatively allege that insured was in
sound health when policy was issued, as required by its conditions. American Nat. Ins.

Co. v. Burnside (Civ. App.) 175 S. W. 169; American Nat. Life Ins. Co. v. Rowell (Civ.
App.) 175 S. W. 170.

Petition not showing plaintiff's legal right to sue for interest of her deceased father,
one of two original separate beneficiaries, did not give trial court jurisdiction to adjudi
cate interest of deceased beneficiary, and judgment disposing of such interest was fun
damental error. Modern Woodmen of Amerlca v. Yanowsky (Civ. App.) 187 S. W. 728.

Allegation in suit on policy of life insurance that beneficiary complied with all of the

provisions of the policy is sufficient allegation in the absence of special exception that

proofs of death were duly furnished, in view of arts. 4733 and 5714. Floyd v. Illinois
Bankers' Life Ass'n of Monmouth, lll. (Civ. App.) 192 S. W. 607.

That suit was instituted against defendant by name alleging that it was doing an

insurance business in the state of Texas, with an office and place of business in Dallas

county, Tex., in the city of Dallas, with a person named, as manager and attorney, up
on whom service could be had, was sufficient to show a legal liability by a legally exist
ing association. Merchants' Reciprocal Underwriters of Dallas v. First Nat. Bank (Civ.
App.) 192 S. W. 1098.

146. -- By or against husband or wife or both.-Amended petition held sufficient
for relief by vacating a judgment against a married woman. Shaw v. Proctor (Civ.
App-.) 193 S. W. 1104.

147. -- By or against landlord.-As against general demurrer, a petition for wrong
ful eviction held to state a cause of action, though it averred a valuable consideration,
but did not state whether the rent was to be in money or crops. Joiner v. Citizens'
Nat. Bank (Civ. App.) 186 S. W. 390.

148. -- By or against officers.-In suit by treasurer of San Augustine county
against a county com.rnissioner and his sureties to recover moneys illegally collected, pe
tition, alleging that an account for roadwork was approved, warrant issued, delivered to
defendant, and paid by treasurer's check, held insufficient. Slaughter v. Knight (Civ.
App.) 184 S. W. 539.

148Y2' -- By or against recelvers.-In a suit against receivers, it is sufficient to
allege that defendants are receivers without showing their authority. Petition alleging
cause of action against receivers giving date of injury and justifying inference that
it arose during receivership was not demurrable for failing to specifically allege that
fact, and allegation that receivers were responsible for damages claimed sufficiently al
leged that the damage occurred during receivership. Schaff v. Nash (Civ. App.) 193
S. W. 469'.

In suing receiver appointed by federal court for damages occurring prior to receiv
ership, pleading must allege permission of court to bring suit. Id.

149. -- Cancellation or resclssion.-Petition in action for the cancellation of con

veyances to defendant, with knowledge that the land might be used as collateral to ob
tain money to conduct an illegal business, held not to show that plaintiff was in pari de
licto, and to state a good cause of action. Futch v. Sanger (Civ. App.) 163 S. W. 597.

Plaintiff's petition held not fatally defective because it did not charge that the whole
amount of the stock had never been actually paid for. Commonwealth Bonding & Cas
ualty Ins. Co. v, Bomar (Civ, App.) 169 S. W. 1060.

In an action to rescind a contract for the sale of a traction engine guaranteed to
develop 20 horse power upon a certain test, where the buyer did not plead that the test
was ever demanded or made, evidence as to whether the 20 horse power expressed in the
contract was at the belt or drawbar held inadmissible. Southern Gas &' Gasoline Engine
Co. v. Adams & Peters (Civ. App.) 169 S. W. 1143.

Where a deed was sought to be set aside for fraud only, the question whether a con
sideration was paid was immaterial. Irvin v. Johnson (Civ. App.) 170 S. W. 1059.

Pleadings of committee of subscribers impleaded in action by contractors against the
railroad held to evidence -an intention to rescind its aid contract. Crawford v. Welling
ton Railroad Committee (Civ. App.) 174 S. W. 1004.

In suit to set aside conveyance, petition held to make issue as to fraudulent promise
to pay cash consideration without intent of doing so, as to two lots, though one was al
leged to have been included fraudulently. Wyatt v. Chambers (Civ. App.) 182 S. W. 16.

One seeking judicial annulment of a contract as not permitted by law must allege
facts disclosing its unlawful character. M. Kangerga & Bro. v. Willard (Civ. App.) 191
S. W. 195.

151. -.
- Contrlbution.-In an action by the owner of two-thirds of a lot of land

for contribution from the owner of the other third for filling the land, allegation that the
owner of the other third could not be notified because of plaintiff's inability to discover
any claimant therefor held sufficient as to notice. Stephenson v. Luttrell (Civ, App.) 160
S. W. 666.

In an action by the owner of two-thirds of a lot for contribution for filling the lot, al
legations held sufficient to show the necessity therefor. Id.

Allegations, in an action by the owner of part of a lot for contribution from the own
er of the other part, held to sufficiently show plaintiff's payment of the sum agreed up-
on. Id.

'

,

Petition by a surety on a note for reimbursement, alleging execution, delivery, and
payment of note, and praying for recovery of the money paid, held to authorize recovery
on the implied obligation of reimbursement. Green v. Hoppe (Civ. App.) 175 S. W. 1117.

Tenant in common suing for contribution held, under his petition, not entitled to re
cover defendant's share of the cost of improving a .street adjacent to the property.
Stephenson v. Luttrell (Sup.) 179 S. W. 260.

152. -- Converslon.-In an action for conversion Of notes, a paragraph of petition,
not demurred to, held sufficient to raise the issue whether defendant had, converted plain-
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tiff's 15 per cent. joint interest in such notes and the stock pledged to secure them. Mu
tual Loan & Investment Co. v. Matthews (Civ. App.) 176 S. W. 924.

153. -- Covenant or warranty.-In an action by a buyer of grain for damages for
the inferior quality of a car of corn chops, a petition merely alleging a known purpose to
use the chops for stock food does not present an issue as to an implied warranty of sound
ness or merchantability. F. A. Piper Co. v. Oppenheimer (Civ. App.) 158 S. W. 777.

155Y2' -- Divorce.-The allegation of a petition for divorce on the ground of
cruelty that defendant was guilty of many other excesses, outrages, and cruel treatment
so as to render the future living together of the parties insupportable, following acts of
cruelty specifically alleged, is too general. Fitzgerald v. Fitzgerald (Civ. App.) 168 s.
W.452.

Allegation of original and supplemental petitions in action for divorce, relating to the
separate property of plaintiff and the claims of defendant with reference thereto, held to
authorize judgment that plaintiff owned land in her own separate right and quieting title
thereto as against defendant. Borton v. Borton (Civ. App.) 190 S. W. 192.

In wife's suit for divorce on ground of cruel treatment, in absence of an allegation 'of
physical violence or imputation of. want of chastity, petition must allege such treatment
as will produce a degree of mental distress which threatens to impair her health. Bloch
v. Bloch (C'iv. App.) 190 S. W. 528.

In wife's suit for divorce on ground of cruel treatment, a petition which failed to
specifically state time, place, and material circumstances of acts of cruel treatment al
leged held insufficient upon special exception, as stating merely conclusion of pleader. Id.

In an action for divorce, petition held .sufflcierrt against an exception, in effect a gen
eral demurrer, that it was insufficient in law, because the allegations of defendant's con

duct, etc., were too'vague, uncertain, and indefinite. Hill v. Hill (Civ, App.) 193 S. W. 726.
158. -- False imprisonment or malicious prosecution.-In an action for conversion

of cattle by levy of attachment, a petition charging malice and seizing cattle without
probable cause for believing them to be the property of another was sufficient, without
charging facts or acts showing malice; malice being inferred from want of probable
cause. First Nat. Bank of Hereford v. Hogan (Civ. App.) 185 S. W. 880.

A tenant's petition seeking recovery for alleged wrongful levy of a distress warrant,
charging that the writ was issued and served without cause; illegal, unjust, and for the
purpose of harassing and vexing the tenant and putting him to trouble and expense, and
impairing his credit arid reputation in the community, sufficiently charges malicious su

ing out of the writ, though not using the word "malice." Streetman v. Lasater (Civ,
App.) 185 S. W. 930.

159. -- Foreclosure of liens.-Petition, in an action by a materialman against the
owner of a building on an order given by the contractor, held not fatally defective for
failure to aver that the contractor had obtained and furnished receipts for . materials us

ed in the construction of the building so as to entitle him to the amount specified in the
order. Sweetwater Lumber Co. v. Hamner (Civ. App.) 161 S. W. 1075.

Petition, in a suit on a note and to foreclose a lien upon a collateral note, held not
insufficient because failing to allege that the collateral note was ever presented for pay
ment, or that payment was refused. Baldwin v. Jordan (Civ, App.) 171 s. W. 1016.

In a suit on a note and to foreclose the lien orra, collateral note, petition held not in
sufficient for not alleging that the maker of the collateral note had not paid it to plain
tiff. Id.

Petition by minority stockholders of foreign corporation to foreclose equitable lien as

creditors upon assets within the state, transferred to a domestic corporation controlled
by the officers of the foreign corporation, held to state a cause of action. Tipton v. Rail
way Postal Clerks' Inv. Ass'n (C'iv. App.) 173 s. W. 562.

In suit to enforce vendor's lien notes, allegation of owner's intention to mature all
the notes held sufficient. Miller v. Davis (Civ. App.) 180 S. W. 1140.

Petitions seeking to establish liability by reason of mechanics' liens held bad for fail
ing to show the amount of the contract price unpaid to the contractor at the time of the
notice, or the amounts thereafter paid to him. General Bonding & Casualty Ins. Co. v.

McCurdy (Ctv, App.) 183 S. W. 796.
Petitions seeking to establish liability by reason of mechanics' liens, held bad for

failing to allege date of giving notice. Id.
A petition to foreclose a mechanic's lien based on a note mentioning a contract for

mechanic'S lien for labor to be performed which failed to allege that the labor had been
performed was defective. Herring v. Herring (Civ. App.) 189 S. W. 1105.

•

.

In suit by vendor of lands to city to foreclose implied lien on part of them for part of
price, description of lands, in petition, as all "above high-water mark," held sufficient.
City of Ft. Worth v. Reynolds (Civ. App.) 190 s. W. 501.

In an action on a note secured by a vendor's lien on land, a petition not seeking per
.sonal judgment against a subsequent purchaser of land, who has not .agreed to pay note,
will not support a personal judgment. Neeley v. Lane (Civ. App.) 193 S. W .. 390.

161. -- Garnishment pr9ce.edings.-Allegations that defendant, in suit to foreclose
vendor's lien, broke his agreement with his codefendant, to whom he had sold, to bid in
the property at execution sale and thereafter sell to a purchaser procured by codefend
ant in reduction of parties' liabilities, held sufficient, against general demurrer, to en

title codefendant to accounting in defendant's garnishment proceedings against his debt
or. Roberts v. Anthony (Civ. App.) 185 S. W. 423.

.

162. -- Inducing discharge of employe.-Cotton.v. Cooper (Civ. App.) 160 S. W. 597.

165. -- Injuries from' obstruction or diversion of water.-In an action for damages
for flowing plaintiff's land, a petition alleging that defendant, by reason of the negligent
construction of its roadbed, overflowed plaintiff's land, injuring his growing crops in given'
sums, held sufficient as against general demurrer. St. Louis, B. & M. Ry, Co. v. Hamil-
ton (Civ. App.) 163 S. W. 666.

,.

166. -- Injuries In construction and operation of rallroads.-Petition alleging that
a switchman invited .plaintiff to go through the train standIng across the street, and told
htm he had. time to get through, but that the employes started the cars without looking
SO as to injure plaintiff, held to sufficiently allege negligence of such employe in inviting
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plaintiff to go 'between the cars. St. Louis & S. F. R. Co. v. Finley (Civ. App.) 163 s.
W.104.'

Failure to observe, as an element of failure to warn, is sufficiently alleged, as against
a general demurrer, by the allegation, in a petition for the killing of a cow by a train,
that, the engineer negligently failed to warn the cow from the track. Southern Kansas
,Ry. Co. of Texas v. Crutchfield (Civ. App.) 165 S. W. 551.

168. -- Injuries to servant.-Petition held insufficient as failing to show upon what
ground recovery was sought. Snipes v. Bomar Cotton Oil Co., 106 Tex. 181, 161 S. W.
1. See, also, St. Louis & S. F. R. Co. v. Cox (Civ. App.) 159 S,. W. 1042.

In an action by a servant of a railroad company, where the acts of negligence relied
on, and which were alleged to be in violation of the company's rules, were specifically
set out, it was unnecessary to set forth the rules or their substance. Houston & T. C. R.
Co. v. Barlett (Civ. App.) 162 S. W. 1039.

In an action for injuries to a brakeman by his foot becoming caught in an automatic
coupler, an allegation of the petition held to sufficiently charge that the coupler was de
fective, and did not comply with the safety appliance acts. San Antonio & A. P. Ry, Co.
v. Wagner (Civ. App.) 166 S. W. 24.

A complaint in an action by a station agent against the railroad for an injury caused
by his falling from the platform into a ditch after the steps had been removed to con

struct the ditch held to show negligence of defendant. Missouri, K. & T. Ry. Co. of Texas
v. Graham (Civ. App.) 168 S. W. 55.

A general allegation of negligence in the petition in a servant's action for injury is

permissible, where the doctrine of res ipsa loquitur is applicable. Trinity & B. V. Ry.
Co. v. Geary (Civ. App.) 169 S.. W. 201, judgment reversed (Sup.) 172 S. W. 545.

Petition against a railroad and its contractor for injuries to an employe alleging that
defendants jointly constructed a road, and that the employe was employed by both, states
a cause of action against both. Stephenville, N. & S. T. Ry. Go. v. Wheat (Civ, App.)
173 S, W. 974.

Petition of a switchman, injured when a trunk was cast upon him, held good as

against a general demurrer, though not giving certain details. San Antonio & A. P. Ry.
Co. v. Blair (Civ. App.) 173 S. W. 1186.

In a servant's action the petition held sufficient to. warrant recovery on the ground
that defendant was negligent in the employment of an incompetent engineer. Texas &
Pacific Coal Co. v. Gibson (Civ. App.) 180 S. W. 1134.

Petition in car inspector's action for injury from explosion of tank car held not to
show any unusual facts or circumstances exempting him from rule as to servant employ
ed to repair defective machinery or equipment. Magnolia Petroleum Co. v. Ray (Civ.
App.) 187 S. W. 1085.

In a railroad servant's action for injuries a statement in plaintiff's petition held not
a charge of liability of the company because defendant's car inspector ordered plaintiff
to go between cars. Texas & Pac. Ry, Co. v. Elliott (Civ. App.) 189 81. W. 737.

In action for damages for electrocution of plaintiff's decedent upon turning an electric
switch as commanded by his foreman, negligence of the vice principal in ordering deceas
ed to throw the switch held sufficiently pleaded. San Antonio Portland Cement Co. v.

Gschwender (Civ. App.) 191 S. W. 599.
169. -- Interpleader.-A petition showing conflicting claims, and that plaintiff

made no claim to the fund in question, held sufficient as a bill of interpleader. Times
Herald Printing Co. v. St. Paul Sanitarium (Civ. App.) 175 S. W. 1121.

In an action on a policy of insurance, an answer admitting liability and stating that de
fendant had no personal interest in fund, etc., held, a sufficient bill of interpleader, mak
ing it duty of court to require other claimant to answer. Grand Lodge, Colored K. P. of
Texas, v. Cleo Lodge No. 222, Colored K. P. (Civ, App.) 189 S. W. 764.

In an insurance case upon filing of a bill ot interpleader by defendant, only ilssue
raised was whether alleged claimant be required to. interplead with plaintiff for fund. Id,

170. -- Judgment, action on.-In action on New York judgment awarding per-.
manent alimony, payable monthly, plaintiff held to have burden of pleading and proving
that, under the law of New York, it was final, and that the right to. overdue installm-ents
was absolute or vested. Ogg v. Ogg (Civ. App.) 165 S. W. 912.

Where a petttion to. enforce a county court judgment contained further allegations of
fraud and conspiracy, but no evidence was introduced to sustain such allegations nor any
request made for such a finding, such allegations did not change the, character of the
action. Willis v. Keator (Civ. App.) 181 s. W. 556.

171. -- Judgment, equitable relief agalnst.-Injunctive relief, see notes under art.
4649.

A petition to. vacate a judgment is in t.he- nature of a motion for a new trial, and must
set out such facts as would have been ground for granting a 'motion for new trial if made
at the term at which judgment was rendered. Patrucio v. Selkirk (Civ. App.) 160 S.
W.635.

Petition to set aside judgment for fraud in procuring its entry in the absence or plain
tiff's attorneys held not bad on general demurrer. Evans v. San Antonio Machine & Sup
ply Co. (Civ, App.) 182 S. W. 694.

Petition to set aside judgment on note held demurrable as failing to state cause of
action in that it showed neglect by plaintiff, and failed to show any fraud on defendant's
part. First Nat. Bank v. Hartzog (Civ. App.) 192 S. W. 363. I

172. -- Libel or slander.-In employe's action against former employer for damages
caused by circulation of report that he was unworthy and incompetent, among other em

plovers, indefiniteness on the part of the petition in respect to the extent and date of such
circulation, held not to render it insufficient as against a general demurrer. Beard' v.
Gulf, C. & S. F. Ry. Co. (Civ. App.). 160 S. W. 633.

A petition which clearly set forth the import of a libelous communication, and con
tained innuendoes explaining wherein the language used was libelous, and averred that
it was falsely and maliciously made, and that plaintiff was damaged, is sufficient. Texas
Furniture Co, v. Meyers (Civ. App.) 167 S. W. 766.

Complaint in an action for libel held insufficient as not necessarily charging that the
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libelous matter was published of the plaintiff. McCormick v. Houston Printing Co. (Civ.
App.) 174 S. W. 853.

Plaintiff's petition, alleging that defendant manager of defendant store used toward
her harsh and insulting language in presence of other shoppers, but failing to set out
words used, held not to state cause of action for slander. Sisler v. Mistrot (Civ. Appc)
192 S. W. 565 ..

174. -- Mandamus.-Under the Enabling Act, petition for mandamus to compel
the mayor and council to order an election failing to allege that in determining the num

ber and qualification of petitioners they had acted arbitrarily or fraudulently held not to
state a cause of action. Boynton v. Brown (Civ. App.) 164 S. W. 893.

Petition for .mandamus to compel the performance of an official duty must not only
aver every fact necessary to show that complainant is entitled to the service sought, but
must negative every other fact which the officer might urge as a defense. Johnson. v.
Elliott (Civ. App.) 168 S. W. 968.

-

A petition for mandamus to compel a county tax collector to issue to petitioner a
nonintoxicating liquor license alleging the tender of the $2,000 state license tax imposed
by art. 7476, but not alleging payment of the local tax or that no such tax had been levied
under such section, held fatally defective. Id,

Under arts. 1160, 1168, providing for transfer of stock according to the by-laws, a

petition to compel transfer of stock on the books by mandamus is insufficient if it fails
to show what the by-laws provide as to transfers. Milner v. Brewer-Monaghan Mercan
tile Co. (Civ. App.) 188 S. W. 49.

Petition by landowner for mandamus to compel municipality controlling sole water
works system to furnish separate meters and connections for tenants held not subject to
demurrer because not disclosing that water was not obtained or that tenants had applied
for separate connections. City of Galveston v. Kenner (Civ. App.) 193 S; W. 208.

176. -- Money received or money paid.-In an action by the buyer of goods, who
had a greater quantity delivered than he had ordered, to recover, as money had and
received, the price which he had paid in advance for an opportunity to inspect, the pe
tition, not alleging that plaintiff rejected the goods, refused to accept, tendered them
back, or notified the seller that plaintiff held them subject to his order, was insuffi
cient against general exception. Mueller v. Simon (Civ. App.) 183 S. W. 63.

Wher-e some of the goods delivered are of the character and quality ordered from
sample and others are not, the purchaser may accept those according to the sample
and reject the remainder, and recover the purchase price of the remainder, paid in ad
vance, as for money had and received. Id,

Petition seeking recovery of money paid on a note under mistake held good as

against general demurrer. Michalke v. Brown (Civ. App.) 185 S. W. 429.

177. -- Negligence In gen.eral . ...--A petition in an action for damages brought
against the consignees of cotton with directions to notify the purchaser, held not to
state a cause of action for damages for negligence in weighing the cotton. Shippers'
Warehouse & Compress Co. v. H. B. Moore & Co. (Civ. App.) 163 S. W. 103.

The general allegation of negligence in a petition is referable to, and controlled by,
the specific acts of negligence charged. Southern Kansas Ry. Co. of Texas v. Crutch
field (Civ. App.) 165 S. W. 551.

Petition in an action against a stockyards company for injuries to live stock from
its negligence held not subject to a general demurrer. Hovencamp v. Union Stockyards
C'o. (Sup.) 180 S. W. 225.

Allegations of petition seeking recovery for injuries to a minor held sufficient to
present the issue whether plaintiff, a child, was on the defendant's premises under im

plied invitation, by reason of the existence of machinery and other articles peculiarly
attractive to children of his age, so 'that the petition was not subject to demurrer. John
son v. Atlas Supply Co. (Civ. App.) 183 S. W. 31.

A general allegation of negligence in a petition is sufficient in the absence of a.

special exception. St. Louis, B. & M. Ry. Co. v. Marcofish (Civ. App.) 185 S. W. 51.
Where the petition in a negligence action alleges generally that the injury was the

result of negligence, and then specifically sets up the acts of negligence relied on, the
evidence will be confined to the specific allegations. Kansas City, M. & O. Ry. Co. of
Texas v. James (Civ. App.) 190 S. W. 1136.

182. -- Reformation of instruments.-lf reformation of transfer of interest in
business to include claim sued on was desired, held that proper allegations should have
been made. City of Brownsville v. Tumlinson (ClV. App.) 179 S.- W. 1107.

183. -- Replevin.-A petition alleging that defendant wrongfully withheld pos
session of mules which were the subject of, the chattel mortgage given by another de
fendant, which failed to express the mutual intent of the parties, is sufficient as against
general demurrer interposed by the defendant in possession of the mules. Blount, Price
& Co. v. Payne (Civ. App.) 187 S. W. 990.

186. -- Setting aside will.-A general allegation, in contestant's pleading in a

will contest, that testator had been subjected to undue influence held insufficient to pre
sent the issue of undue "influence, where it clearly appeared that the only predicate for
the allegation was misrepresentations made to testator; and hence it was error to in
struct on undue influence. Ross v. Kell (Civ. App.) 159 S. W. 119.

Petition in a will contest alleging undue influence, whereby testator discriminated
agalnst his daughter, the contestant, held not objectionable for failure to show in what
the undue influence consisted, or the facts relied on as a basis for recovery. Scott v.

Townsend (Civ. App.) 159 S. W. 342, judgment reversed, 106 Tex. 322, -166 S. W. 1138.

187. -- Specific performance.-A petition held to allege such performance on the
part of the vendor as entitles him to specific performance, even if' the contract was not
in writing. Fahey v. Benedetti (Civ. App.) 161 S. W. 896.

Petition for- specifio performance or damages in alternative showing on its face that
vendor did not own land at the time of contract, was demurrable as to the portion seeking
specific performance. Bird v. Lester (Clv. App.) 166 S. W. 112.

188. -- Taxes.-O'Connor v. City of Laredo (Olv. App.) 167 S. oW. 1091.
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189. -- Trespass.-Plaintiff's petition alleging that defendant manager of de

fendant's store used toward her harsh and' insulting language in the presence of other

shoppers, but failing to set out words used, held not to state cause of action on the

case, Sisler v. Mistrot (Civ, App.) 192 S. W. 565.

190. -- Wrongful death.-A petition, in an action by widow for Injurtee to hus

band, is insufficient as one for wrongful death, under art. 4694, when it did not allege
whether injuries were cause of death. Black v. Texas & P. Ry. Co. (Civ. App.) 161 S. W.
1077. See, also, Ft. WOTth & D. C. Ry. Co. v . Stalcup (Civ. App.) 167 S. W. 279.

192. -- Wrongful levy . =-Petttfon held sufficient as against an exception for fail
ure to show the articles removed from plaintiffs' store and their value or those remain
ing in the store and their value. Brady-Neely Grocer Co. v. De Foe (Civ. App.) 169
S. W. 1135.

In action for wrongful attachment on ground that plaintiffs were about to dispose
of their property to defraud creditors, allegations as to contract under which attached
goods were purchased from defendant held proper to show existence of malice and rebut
the grounds of attachment set up. Id.

.

A petition for Wrongfully suing out a garnishment, which failed to allege the na

ture of the expenses incurred or any other damages recoverable, held not to support a

judgment for damages. Heidemann v. Martinez (Civ. App.) 173 S. W. 1166.
Allegations that plaintiffs had closed a contract for selling the real estate with the

exception of consolidating several abstracts already approved by the purchaser, and that
such consolidation would have been made, sufficiently showed performance of the con

tract. Hoover v. First Nat. Bank (Civ. App.) 192 S. W. 1149.
Allegations that extension of a mortgage on plaintiffs' property depended on closing

a prospective sale sufficiently negatived the contention that the mortgage, and not the
attachment, caused the sale's failure. Id.

Allegations that a prospective buyer had partly performed by assuming a debt and
making part payments were proper as showing the terms and extent of compliance with
the contract. Id.

Allegations that the attaching creditors' statement that the debtor was about to

dispose of his property with intent to defraud, etc., was false and known to be false
is sufficient, although the pleadings established the property was to be disposed of with
out cash return. Id.

193. Issues, proof, and varlance.-A landlord who did not plead that the tenant ex

ercised his option to renew the lease cannot recsver rent on that ground. Street-Whit
tington Co. v. Sayres (Civ. App.) 172 S. W. 772.

In partition, held, on pleadings, that proof that decedent intended that adopted child,
through whom plaintiff claimed, should have same interest as his own children, did not
authorize judgment for plaintiff. Masterson v. Harris (Civ. App.) 179 S. W. 284. See
Missouri, K. & T. Ry. Co. v. Craddock (Civ. App.) 174 S. W. 965.

194. -- Allegations which must be proved In general.-Though the pleadings and
proof must correspond, only the substance of the pleadings need be proved. Stevens v.

Crosby (Civ. App.) 166 S. W. 62.
That plaintiff alleged a violation of the "fence statute" held not to preclude him

from recovering for resulting trespass of stock as at common law. Jameson v. Board
(Civ. App.) 171 S. W. 103-7.

196. -- Proof of matters admltted.-Special plea, setting out terms of policy,
held not .to relieve. plaintiff of the burden of proving the policy, where defendant also
pleaded a general denial. Fidelity Phenix Fire Ins. Co. v. Sadau (Civ. App.) 159 S.
W.137.

Admissions co�tained in the special answer of a cross-defendant of material alle
gations in the petition filed after he had interposed a general denial to the petition did
not relieve the cross-plaintiff of the burden of proving the allegations of the petition.
Johnson v. Hall (C'iv. App.) 163 S. W. 399.

Where the warrantors admit the conveyance by their immediate grantee to a sub
sequent purchaser, no proof need be submitted of such conveyance. Coleman v. Luetcke
(Civ. App.) 164 S. W. 1117.

In an action in the nature of an action of trespass to try title, where the fact that
defendant had paid the cash for the land in questlon was not controverted, evidence to
that effect held immaterial. Lester v. Hutson (Clv. App.) 167 S. W. 321.

In action against sheriff for failure to record an attachment. lien, admission in an
swer held to dispense with plaintiff's proof of the attachment and the return thereon.
Neville v. Miller (Civ. App.) 171 S. W. 1109.

.

Where a libelous article was made a part of a petition which was sworn to by plain
tIff and not denied by defendant, it was not necessary to introduce the article in evi-
dence. Chapa v. Abernethy (Civ. App.) 175 S. W. 166.

.

.1?7. -- Materiality to Issue in general.-Mere evidential matters pleaded in the
petition may be treated as surplusage, so that variance between such allegations and
the proofs, by which defendants could not have been surprised, are immaterial. Wool
ley v. Canyon Elxch. Co. (Civ. App.) 159 S. W. 403.

In an action on a contract of guaranty, an alleged variance between the contract.
and the petition held immaterial. Young v. Bank of Miami (Crv. App.) 161 S. W. 436.

Evidence that the buyer of a span of mules, which he alleged were misrepresented
offered to return them is irrelevant, where the buyer sought only damages, and not
rescission. Latham Co. v. Snell (Civ. App.) 176 S. W. 917.

198. -- Place and time.-Plaintiff, alleging that "on or about" June 14th he de

randed and. defendant refused to furnish cars, proof that it was on that day of July
s not a variance. 'I'exas & N. O. R. Co. v. Weems (Civ. App.) 184 S. W. 1103.

199. -- Parties or other persons.-Proof of several and distinct conversions by

tTruwo persons will not support a recovery for a joint conversion. Continental Bank &
st Co. v. Dealey Bros. (Civ. App.) 171 S. W. 552.
In suit by the treasurer of San Augustine county, the petition, alleging an action
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against a county commissioner, with his sureties, for the unlawful collection of. moneys

as such does not warrant recovery against him individually for defaults committed by
him as ex officio road commissioner under the special road law for the county ·(Sp. Acts

28th Leg. c. 25). Slaughter v. Knight (Civ. App.) 184 S. W. 539.
.

Where the petition of a passenger slandered by a conductor averred that the rail

road was being operated by receivers, evidence that the conductor was the servant of

the railroad constitutes a variance and should be rejected. Beaumont, S. L. & W. Ry.
Co. v. Daniel (Civ, App.) 186 s. W. 383;

. . • .

In action to cancel stock subscription, allegations of petrtton held to give court JU

risdiction as against one of the individual promoters, over objection that while he was

sued as an individual the proof showed a cause of action against his firm. Common

wealth Bonding & Casualty Ins. Co. v. Meeks (Civ. App.) 187 s. W. 681.

Although a partnership note bore a different firm name from th�t found in 'p�rt
nership contract proven was no variance,· where managing partner testIfied that origtnal
name had been changed to that alleged before execution of note. Hill v.: First State

Bank of Oakwood (Civ. APP.) 189 s. W. 984.
There Ie a fatal variance between allegation of joint ownership and prayer for joint

recovery and proof of a separate cause of action. International & G. N. Ry. Co. v. Reed

tCN. App.) 189 s. W. 997.
In suit by assignee of legal title to chose in action, where defendant by cross-ex

amination developed the fact that such holder held for the equitable interest of the real
owner, it was not error to admit testimony of the amounts due the beneficial owner on

the theory of variance between pleadings and proof. City of San Antonio v. Reed (Civ.
App.) 192 S. W. 549.

200. Property or other sUbject-matter.-Melcher v. Higbee (Clv. App.) 165 S.
W.478.

201. Written instrum�nts.-The variance between the petition in an action
on notes and the notes .introduced in evidence, arising from the fact that the petition
omits the matter of endorsement of payment of interest and the stipulation that past
due interest shall bear interest, and because the notes do not describe the land on

which a vendor's lien is asserted as it is described in the petition, is immaterial. Cole-
man v. Garvin (Civ. App.) 158 S. W. 185.

.

In the absence of appropriate pleadings, the .effect of an indorsement whereby a

party guaranteed the payment of a promissory note cannot be varied by parol. Canadian
Long Distance Telephone Co. v. Seiber (Civ. App.) 159 S. W. 897.

Where plaintiff sued on a note and alleged that it was secured by a chattel mortgage
dated August 1, 1912, describing the note as providing for 10 per cent. attorney's fees,
while the mortgage was, in fact, dated August 3, 1912, and the note provided for 20
per cent. attorney's fees, the variance was not material, so as to require the exclusion
of the mortgage. Power v. First State Bank of Crowell (Civ. App.) 162 s. wt 416.

In an action by the payee of a note against the maker and surety, in which the
surety claimed discharge by an extension of the' note, plaintiff need not plead the real
conditions 9.S to indorsement of an extension, so as to make it unavailable, but could
explain the apparent alterations therein when he' put the note in evidence. Roberds v,
Laney (Civ. App.) 165 S. W. 114.

Allegations of a supplemental petition in an action on a note for the price of land
held to present the question of the nature of the conveyance as a quitclaim or war

ranty deed, so that the court might consider surrounding circumstances in construlng
the deed. Baldwin v. Drew (Civ, App.) 180 S. W. 614.

.

Official bond of city treasurer sued on set out in the petition and admitted by the
answers held properly admitted in ev lderice, Brown v. City of Amarillo (Civ. App.) 180
s. W. 654. .

In a; suit on a note, in which petition alleged that note was executed January 1,
/1911, and matured November 1, 1911, and the note offered in evidence is dated Janu
ary 1, "19011," and matures November 1, "19011," being manifestly a clerical error, held
there was no such variance as would surprise and note was properly admitted in evi
dence. Braxton v. Voyles (Civ. App.) 189 S. W. 965.

In an action against drawee of a draft, where pleading does not state whether ac

ceptance was oral or in writing, it is permissible to prove either a verbal or a written
acceptance. Bloch v, Rio Grande Valley Bank & Trust Co. (Clv. App.) 190 S. W. 541.

In an action by a materialman against the surety on a county building contractor's
bond, the bond is admissible in evidence without the contract referred to therein, in
the absence of allegations that the contract would defeat recovery. American Surety
Co. v. Huey & Philp Hardware Co. (C'iv. App.) 191 s. W. 617.

Where seller alleged a written contract for sale with an erroneous allegation of in
dorsement of a note by B., and buyer pleads no defense in his answer, but alleges that
note, otherwise properly descrfbed by seller, was not indorsed as alleged, the admis
sion of note in evidence is proper and does not constitute a variance. Houston Transp'.
Co. v. Paine (Civ. App.) 193 s. W. 188.

202. -- Nature and extent of relief.-Where, in an action by a principal against
his agent, the petition alleged that the agent had received $440, and failed to turn over,
proof that the amount so received was less than $440 .would not defeat recovery. J. C.
Stewart Produce Co. v. Hamilton-Turner Grocery Co. (Civ. App.) 163 S. W. 1000.

In an action against a testamentary trustee to recover for services to a devisee,
plaintiff could not recover as to anyone item an amount in excess of that claimed to
be due. McLean v. Breen (Civ. App.) 183 s. W. 394.

203. Matters of defense.-In an action for the price of lumber, plaintiff could
not insist that defendant by asking damages for the breach of the contract was estopped
to disaffirm the contract, where plaintiff based the claim of estoppel only on defend
ant's examination and acceptance of the lumber. Continental Lumber & TIe Co. v.

Miller (Civ. App.) 161 S. W. 927.
Where only pleading was verified account, instruction authorizing recovery, if de

fendant had led plaintiff to believe that purchaser of goods was its agent, p.eld erroneous,
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as estoppel must be specially pleaded. Young Men's Christian Ass'n of Dallas v. Schow
Bros. (Civ, App.) 161 S. W. 931.

204. -- Effect of variance to mislead or surprlse.-The note sued on being at
tached to the petition as an exhibit, there could be no variance between the allegation
and the proof such as would surprise defendants when the note was offered in evi

denc�. Heaton v. State Nat. Bank (Civ. App.) 159 S. W. 874.

205. -- Agency.-Evidence as to false representations by agents held not admis
sible under allegations that they' were made by defendants. Kirkland v. Rutherford
(Civ. App.) 171 S. W. 1031.

Where the petition, in an action to cancel a deed for fraudulent representations,
alleged that the fraudulent representations were made by a particular agent of defend
ant, evidence that 'they were made by another agent was inadmissible. Orient Land Co.
v. Reeder (Civ. App.) 173 S. W. 939.

207. -- Ownership or title.-If assignment of improvement certificate was prior
to institution of suit thereon for benefit of asstgnor, held, that a contention of variance
should be sustained. Kernagan v. City of Ft. Worth (Civ. App.) 194 S. W. 626.

208. -- Nature and form of contract and performance or breach thereof In gen
eral.-Where a petition alleges a contract for a commission of 772 per cent. "of the list
selling price" of any automobile sold by plaintiff and evidence of an agreement to pay a

commission of 772 per cent., with only an understanding by plaintiff that it would be
based on the list selling price, because commissions on such sales were usually based on

,

such price is inadmissible. Overland Automobile Co. v. Buntyn (Clv. App.) 154 S. W. 654.
In an action for goods sold, a petition, averring that plaintiff sold defendant oats at

75 cents per bushel is broad enough to admit proof of and authorize a recovery upon the
basis of a sale at the market value. Dunman v. McKinney (Civ. App.) 158 S. W. 1053.

An allegation that the plaintiff "has and here now exercises its option" to declare a

note due is sufficient to entitle the plaintiff to prove that that option had been exercised
before the suit was filed, if such proof were necessary. Shearer v. Chambers County (Civ.
App.) 159 S. W. 999.

In an action on a contract for the performance of services which had been modified,
the petition held to raise the issue of quantum meruit. Looney v. Evans (Civ. App.)
160 S. W. 150.

Where plaintiff alleged an express contract to pay 25 cents per acre on a sale of 3,750
acres on satisfactory terms, a recovery could not be sustained on proof of an agreement
to pay plaintiff all that he should obtain over $4 per acre on a sale of the land. Haile
v. Keller (Civ. App.) 163 S. W. 393.

Where, in an action for the price of cotton shipped to defendant, the petition alleged
that plaintiff shipped the cotton to defendant and was to have the market value of the
cotton at the time of its reception, and the evidence was that plaintiff expected defendant
to hold the cotton until a certain date, and failed to show the exact date of the reception
of the cotton, there was a failure of proof. Weld-Neville Cotton Co. v. Lewis (Civ. App.)
163 S. W. 667.

Where, in an action by a bank to recover the amount paid on a forged check, the
petition alleged that it was drawn on plaintiff bank, while the check showed that it was

drawn on another bank, and the name of plaintiff bank was written thereon, there was

no fatal variance; there being no question as to the identity of the check. Texas State
Bank of Walnut Springs v . First Nat. Bank of Meridian (Civ. App.) 168 S. W. 504.

Alleged fraud in obtaining a premium note held not sustained by proof of an agree
ment between defendant and the agent writing the policy that defendant would not be
called upon to pay the note if he would assist tbe agent. Security Life Ins. Co. of Amer
ica v. Allen (Civ. App.) 170 S. W. 131.

In an action for balance on a contract, testimony that it was mutually agreed that
the work should be completed within 60 days was properly excluded, where there were no

pleadings to support it. Jefferson Cotton Oil & Fertilizer Co. v. Pridgen & Congleton
(Civ. App.) 172 S. W. 739.

In an action on an account, a written order addr.essed to defendant's agent held ad
missible over objection that it was not supported by pleadings. Melado Land Co. v.

Field (Civ. App.) 172 S. W. 1136.
Where the petition relied upon one contract, recovery cannot be had on a subsequent

contract. Gossett v. Vaughan (Civ. App.) 173 S. W. 933.
In an action for the price of wood, evidence that plaintiffs had contracted with de

fendant to shipIrlm 450 cords held not at variance 'With the contract pleaded. McLaugh
lin v. Terrell Bros. (Civ. App.) 179 S. W. 932.

Where the petition In an action for specific performance averred that defendant
through its agent entered into a written contract to sell land, plaintiff cannot recover on

proof of an oral contract and part performance. Loop Land & Irrigation Co. v. Ogburn
(CiT. App.) 180 S. W. 914.

.

In suit against street railway to enforce claim for material furnished, submission of
issue as to power of its president to purchase material and to give a lien held erroneous,
Where not pleaded by plaintiff and was of estoppel only. Cleburne St. Ry. Co. v. Barber
(Civ. App.) 180 S. W. 1176.

In action upon agreement between plaintiff, defendant, and other independent cotton
buyers, to recover proceeds of cotton put in by plaintiff and not repaid by defendant, ex

clusion of evidence in support of allegation that defendant was retaining part of the pro
ceeds, held erroneous. Driskill v. Boyd (Civ. App.) 181 S. W. 715.

Where a verified account attached to the petition contained items other than those
set forth in the petition, the account was inadmissible. Day v. Van Horn Trading Co.
(Civ. App.) 183 S. W. 85. .

In action for excess paid on price of cotton by buyer, where the contract pleaded was
that the cotton should be paid for on the basis of its grade, plaintiff need not allege that
the contract provided for grading in town to which it was to be shlppeer bY seller, to ad
mit testimony of its real grade ascertained at such place. Townsend v. Pilgrim (Civ.
·App.) 187 S. W. 1021.

.
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Under an issue whether a fire insurance policy was intended to become effective be
fore approval by the insurer's general agents, the undisclosed intention of the insurer's
general agent when making the contract is inadmissible. Fire Ass'n of Philadelphia v.

Powell (Civ. App.) 188 S. W. 47.
In action against estate of decedent, where petition did not state whether an al

leged contract to devise land in payment for personal services was written or oral, plain
tiff could prove a written contract. Henderson v. Davis (Civ. App.) 191 S. W. 358.

Where plaintiff alleged an option to take additional salary or an interest in the busl
ness "within a reasonable time" and proof showed a different contract held that there
was a variance between allegations and proof. Graham v. Kesseler (Civ. App.) 192 S.
W.299.

In a suit on a contract, one cannot recover unless the evidence sustains the exact
contract or agreement alleged in the pleadings. Padgitt Bros. Co. v. Dorsey (Civ. App.)
194 s. W. 1124. See Oswald v, Williams (Civ. App.) 169 s. W. 185.

209. -- Express and Implied contracts.-In an action for the sale of oats, a peti
tion averring a sale at 75 cents per bushel, does not allege an express contract, so that
proof that there was no price agreed upon, but that the market price was 75 cents per
bushel, does' not constitute a variance. Dunman v. McKinney (Civ. App.) 158 S. W. 1053.

\ The evidence showing plaintiff took charge of deceased's business under an agree
ment to receive as compensation a share of the profits, he may not recover in an action
against the administratrix for the value of the services. Stacey v. McClave (Civ. App.)
175 S. W. 807.

In a suit for breach of an agreement to make a will in plaintiff's favor, recovery can

be had only on an express contract, where such contract was alleged. Dyess v. Rowe
(Civ. App.) 171 S. W. 1001.

Under: a petition based on an alleged oral contract for the lease of pasture land,
plaintiff cannot recover on a quantum meruit. White v. Barrow (Civ. App.) 182 s. W.
1154.

One suing on an express contract may not recover on a quantum meruit. Day v.
Van Horn Trading Co. (Civ. App.) 183 S. W. 85.

In action on alleged oral agreement for additional work changing proposed well into
gas well, held that, upon repudiation of contract at commencement of suit, depriving
plaintiff of legal right to recover on said contract for work done after that time, he could
recover upon his alternative claim of quantum meruit. Stine Oil & Gas Co. v. English
(Civ. App.) 185 s. W. 1009.

In an action for extra services in superintending building, where plaintiff sues in the
alternative upon either express or' implied contract, evidence as to reasonable value of
such services is admissible. Shear v. Bruyere (Civ. App.) 187 S. W. 243.

In broker's action for commission for effecting lease, where no custom binding on

the parties was pleaded and proven, the end accomplished, as well as effort expended,
were to be considered, but evidence of customary rate for leasing property for term' and
of custom for landlord to pay such commission was inadmissible. Brady v. Richey &
Casey (Civ. App.) 187 s. W. 508.

A pleading that defendant became liable to pay the fair and usual commission for
broker'S services was sufficient to authorize proof of what was the reasonable value of
the services performed. Id.

A cattle broker, who effected a sale for a less sum than the list price, is, under, ap

propriate pleadings, entitled to recover reasonable compensation for his services. Shaller
v . .Tohnson-McQuiddy Cattle Co. (Civ. App.) 189 S. W. 553.

One cannot plead' express contract and recover on imfllied contract, nor plead an

express contract to pay a fixed sum or specified commodity and recover reasonable worth
of services, where there has been only a breach in stipulation of payment. Henderson v.

Davis (Civ. App.) 191 s. W. 358.
The evidence which will support an express contract to pay an attorney's fee will not

sustain recovery on a quantum meruit. G. R. Scott, Boone & Pope v. Willis (Civ. App.)
194 s. W. 220.

In an action for bank's breach of agreement to extend plaintiff credit to enable latter
to buy and sell produce, an implied agreement to accept drafts drawn on purchasers to
cover plaintiff's checks was sufficient for recovery. First Nat. Bank v. Mangum (Civ.
App.) 194 S. W. 647.

210. -- Action by broker for commlssions.-Where a broker sued on an express
contract for commissions, alleging that he was the procuring cause of the sale, and was

entitled to his commission, whether the title to all the land failed or not, and testified
that he agreed to sell the whole ranch, and that, unless the title to all the land was clear,
the ranch could not be sold at the price, he did not prove the case alleged, and could not
recover. Jackson v. Blair (Civ. App.) 165 s. W. 522.

Where an agent sued for commissions and proved right to compensation by way of
discount on automobiles purchased by him of his principals for his customers, there was
no variance between pleadings and proof. Overstreet v. Hancock (Civ. App.) 177 S. W.
217.

Allegations in broker'S action for commission under contract, joined with action of
tort and bringing in other parties, held sufficient to permit a recovery against owner upon
contract. Madden v. Shane (Civ. App.) 185 's. W. 908.

In action for broker's commission, evidence as to method of purchase from the owner
through a third person to avoid payment of commissions held admissible" notwithstanding
the action in contract against him was joined with an action of tort against owner and
purchasers. Id.

In a broker's action for commissions for the sale of real estate under an agency con

tract with defendants, finding for plaintiff for $3,155, held not supported by the pleadings.
Wick v. McLennan (Civ, App.) 186 s. W. 847.

In action for a commission for effecting lease of defendant's property for term, peti
tion's failure to show that the lease contained a provision under which it might be can
celed by the lessee on the forfeiture of a certain amount did not prevent a recovery on
a ground of a variance between allegation and proof. Brady v. Richey & Casey (Civ.
App.) 187 S. W. 608.

'
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217. -- Action against telegraph company.-Variance, between the allegation of
the petition, in an action for failure to transmit a telephone call, whereby attempt was

. made to notify plaintiff of the impending death of S., that S. was plaintiff's sister, and

proof that she was his half-sister, is not material; defendant having been told when the
call was put in that S. was plaintiff's sister. Southwestern Telegraph & Telephone Co.
v. Andrews (Civ. App.) 169 s. W. 218.

Variance between the allegation of the petition and the proof as to the place of
death and burial of S. held not material. Id,

Variance between the petition in an action against a telegraph company for delay in.
delivering a message and the proof held not substantial. Western Union Telegraph Co.
v. McMillan (Civ. App.) 174 s. W. 918.

Where the addressee of a message in his action for failure to deliver alleged a con

tract to deliver at a named town, but failed to allege a contract to deliver by phone to a

residence, it was immaterial that there was a phone connection from such town to such
residence. Western Union Telegraph Co. v. Fabian (Civ. App.) 189 S. W. 1008.

Where pleadings charged telephone company with placing wires above railway track
at such elevation that plaintiff, a brakeman, was injured, no right to place them at such
elevation being pleaded, the only issue was whether such wires encroached. Southwest
ern Telegraph & Telephone Co. v. Clark (Civ. App.) 192 S. W. 1077.

218. -- Action to rescind or cancel.-It may be shown, in an action to set aside
an absolute deed on the ground that it was intended as a mortgage, etc., that defendant
when he made depositions stating that the instrument was intended as a mortgage was

mentally incompetent, though insanity or mental incompetency be not pleaded. Kellner
v, Randle (Civ. App.) 165 s. W. 509.

In an action to cancel a deed as procured by f.raudulent representations, only such
representations can be proven as are specifically alleged. Orient Land Co. v. Reeder
(Civ. App.) 173 S. W. 939.

A deed cannot be set aside on grounds not pleaded. Cleveland v. Stanley (Civ. App.)
177 s. W. 1181.

Where plaintiff alleged that one who assumed to sell land as her guardian under or

ders of court was not legally or in fact her guardian, the allegations must be construed
as a direct attack on such orders and entitled her to prove that such person was not
her guardian. Hamer v. Sanford (Civ. App.) 189 S. W. 343.

220. -- Action for slander.-Proof that defendant had charged that plaintiff had
swindled or stolen from him in the purchase of a mule is not proof of an alleged slander
that plaintiff had stolen from defendant all that he raised on defendant's place. Burk
hiser v. Lyons (Civ. App.) 167 s. W. 244.

In actions for slander, the material and actionable words must be proved strictly as

they are alleged in the petition. Id.
Where petition alleged good reputation of plaintiff prior to publication of libel, and

answer denied sufficient information to form belief, evidence of good reputation of plain
tiff was admissible. Houston Chronicle Pub. Co. v. Quinn (Civ. App.) 184 S. W. 669,

224. -- Actions against carriers.-Where the complaint alleged that the cars were

jammed together, bruising the cattle, etc., evidence that this was caused by sudden stop
pages, due to the fact that a preceding train was being hauled by a broken-down engine.
was admissible. St. Louis & S. F. R. Co. v. White (Civ. App.) 160 s. W. 1128.

In a passenger's action for injuries caused by alleged failure to have sufficient exits
open, allegations that there was no door conveniently open, and that defendant did not
indicate from what part of the train passengers could alight, did not raise the issue of
negligence in failing to give plaintiff personal notice that there was a door open. Ft.
Worth & D. C. Ry. Co. "!_. Taylor (Ctv, App.) 162 S. W. 967.

A husband, suing a carrier for ejecting his wife and minor children, could show that
she had money to pay fare if the conductor had asked for it, though not pleaded. Ft.
Worth & R. G. Ry. Co. v. Hales (Civ. App.) 173 S. W. 991.

Under a petition alleging that a carrier converted household goods of a family, evi
dence of the loss of wearing apparel, clothing, etc., held admissible. St. Louis,!. M. &
S. Ry. Go. v. Wallace (Civ. App.) 176 S. W. 764.

A passenger who alleged specific negligence as the cause of an accident has the bur
den of proving it. International & G. N. Ry, Co. v. Bartek (Civ. App.) 177 S. W. 137.

Where a passenger, injured from falling on the steps while she was leaving the sta
tion, alleged conjunctively several grounds of negligence causing her injury, she was en
titled to recover on proof of either, if shown to be the efficient sole cause, or concurring
cause, of her injuries. Galveston, H. & S. A. Ry, Co. v. Watts (Civ. App.) 182 S. W. 412..

Where the passenger alleged specific acts of negligence and failed to prove them, he
could not invoke the maxim "res ipsa loquitur," based on the happening of an accident,
but was required to prove the specific negligence alleged. Dowdy v. Southern 'I'ractton
Co. (Civ. App.) 184 S. W. 687.

Where a shipper expressly alleged that the goods were in good condition when deliv
ered to the carrier, it has the burden of proving that fact. Cleburne Peanut & Products
Co. v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 184 S. W. 1070.

225. -- Action for injuries to servant.-Allegations in a servant's action for in
juries held to raise the issue of negligence in allowing a belt to be laced crooked, causing
it to jump. Sherman Oil Mill v. Neff (Civ. App.) 159 s. W. 137.

Under allegations of a complaint for injuries by a knot in a stave being knocked out
and hitting plaintiff, that the wheel was unsteady, so that the knives failed to cut a

knot, but merely tore it out, and that the disc in which the blades were fastened was
defective from being in a fire, evidence was admissible that the wheel was warped. T.
B. Allen & Co. v. Shook (Civ. App.) 160 S. W. 1091.

Plaintiff having alleged three defects in a machine, with a general allegation of other
defects, is confined to proof of the three specific defects, and defendant is required to
meet them only as regards defendant's negligence. Gamer Co. v. Gammage (Civ. App.)
162 s. W. 980.

Variance between petition alleging that car on which employe was working was stop
ped, and then started with a sudden 'jerk, and evidence that it was moving slowlr when
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the jerk occurred, held immaterial.
App.) 163 S. W. 383.

The variance between the petition, in an action for injury to an employe alleging
that the accident happened as the employe reached forward to unloosen a rail, and the'
evidence that the employe made one step in the direction of the end of the rail and was
then struck by it as it swung around, was immaterial. Waterman Lumber Go. v. Shaw
{Civ. App.) 165 S. W.,127.

A petition for injuries to a railroad construction employe held sufficient to raise the
issue of last clear chance by the engineer and fireman of the work train to avoid the in
jury. Angelina & N. R. R., Co. v. Due (Civ. App.) 166 S. W. 918.

The petition of a servant, injured by the fall of a scaffold, alleging that the master
railed to furnish the servant a safe place in which to work, in that the scaffold was
weak and insufficient, warrants the admission of evidence that the scaffold was insuffi
cient because the material furnished was inadequate. Cooper & Jones v. Hall (Civ. App.)
168 S. W. 465.

Where a petition did not allege how defendant could have obtained, as alleged,
knowledge of the defective character of a locomotive, proof that the hydrostatic test
would have disclosed such knowledge was admissible. National Ry. of Mexico v. Ligarde
(Civ. App.) 172 s. W. 1140.

'

, Variance between a petition for injuries to an employe and evidence held not fatal.
Stephenville, N. & S. T. Ry. Co. v. Wheat (Civ. App.) 173 S. W. 974.

Evidence of the absence of foot brake and fender on the machine which injured
plaintiff held admissible under the pleadings. Magnolia Paper Co. v. Duffy (Civ. App.)
176 s. W. 89.

A complaint held to allege various acts of negligence by the. master, on proof of any
one of which recovery might be had. Decatur Cotton Seed Oil Co. v. Belew (Civ. App.)
178 s. W. 607.

The petition in a servant's action held, notwithstanding specific averments of negli
gence, to warrant the jury in referring the facts relating to the master's control of the
building to the acts of negligence averred. Id.

In an employe's action for injuries, evidence that defendant's physician had mis
takenly diagnosed the case and given improper treatment held inadmissible under the
pleadsnga, VV. P. Carmichael Co. v. Miller (Civ, App.) 178 S. W. 976.

A petition averring that the defendant master was negligent in employing an incom
petent and reckless engineer, will support recovery on evidence showing negligence in re

taining such a person in its employ. Texas & Pacific Coal Co. v. Gibson (Civ. App.) 180
S. W. 1134.

If servant alleges injuries due to defective furnace, in that it was extremely hot, and
con'tained fumes and gases, proof of either is sufficient, and the verdict for the servant
need not be set aside for failure to prove all. Consolidated Kansas CIty Smelting & Re
fining Co. v. Dill (Civ, App.) 188 S. W. 439.

In action for injuries by lumber company's servant, held, that there was no material
variance between pleadings and proof as to coemploye's failure to take precautions
against collision.. Kirby Lumber Co. v. Bratcher (Civ. App.) 191 S. W. 700.

In servant's action for injuries caused by a strain received in carrying heavy timber,
with others, where petition alleged that timber weighed 1,000 pounds, proof that timber
weighed from 350 to 700 pounds held not improper or a variance. Rice v. Garrett (Civ.
App.) 194 S. W. 667.

226. -- Actions for injuries in operation of railroads.-Where excessive speed and
failure to sound whtstle or bell were the only grounds of negligence alleged, plaintiff
could not recover for the death of a mule on proof that the engineer failed to keep a

proper lookout. Southern Kansas Ry. Co. of Texas v. Graham (Civ. App.) 155 S. W. 653.
That defendant railroad company failed to select a suitable grade of coal as fuel held

not available to sustain a recovery for destruction of plaintiff's building, where no such
ground of negligence was alleged.' Missouri, K. & T. Ry, Co. of Texas v. Marshall (Civ.
App.) 160 S. W. 427.

In an action for damage to realty by the construction and operation of railroad ter
minal yards adjacent thereto, in which plaintiff alleged that the facts alleged had mate
rially impaired the comfortable use and enjoyment of the premises, and that the passing
trains interfered with conversation, and threw smoke and dust, evidence was admissible
whether persons living on the property experienced or complained of annoyance. Hous
ton Belt & Terminal Ry. Co. v. Wilson (Civ. App.) 165 S. W. 560.

Where a licensee, while using a path near a railroad track, was struck by a piece
of scantling hurled from a moving train and the negligence claimed was that the railroad
company failed to remove the scantling from the floor of the car, evidence of the rough
ness of the track, which tended, with the motion of the train, to throw the scantling out
or the car, was admissible. St. Louis Southwestern Ry. Co. of Texas v. Balthrop (Civ.
App.) 167 S. W. 246.

In an action for the deathJ of a pedestrian at a crossing, proof that deceased was
-crosstng in one direction is not a material variance from an allegation that he was cross
ing in the opposite direction. Texas & P. Ry. Co. v. Marrujo (Civ. App.) 172 S. W. 588.

I Where the petition alleged that the explosion of the locomotive causing plaintiff's in
jury ,was due to excessive steam pressure and it did not appear that nothing but such
pressure could have caused the explosion, plaintiff could not recover except on proof that
the explosion was caused as alleged. McGraw v. Galv.eston, H. & S. A. Ry. Co. (Civ,
.App.) 182 s. W. 417.

,

Where the petition, in an action for injury from' a boiler explosion, alleged merely
that the explosion was caused by defendant's negligence, without specifying any negli
gent acts, it was not essential that plaintiff prove any .parttcular negligent acts. Galves
ton, H. & S. A. Ry, Co. v. Perez (Civ. App.) 182 S. W. 419.

Where the petition averred that plaintiff's horses being driven down the road were

frightened by the operation of a hand car, proof that the car was technically a push car

which was being shoved by the railroad company's servants 'does not constitute a vari
ance. International & G. N. Ry. Co. v. Vogel (Civ, App.) 184 S. W. 229.

In an action for damages to an automobile �y a street car, an instruction 'that plain-

St. Louts S. W. Ry. Co. of Texas v. Brown (Civ.

414



Chap.B) COURTS-DISTRICT AND COUNTY-PRACTICE IN Art. 1829

tiffs could not recover unless defendant was guilty of negligence in some of the ways al
leged in plaintiff's petition was not error. Adams & Washam v. Southern Traction Co.
(Civ. App.) 188 s. W. 275.

Art. 1828. [1192] [1196] Defensive matters pleaded by plaintiff.
-When the defendant sets up a counter claim against the plaintiff, the
plaintiff may plead thereto under the rules prescribed for the pleadings
of defensive matter by the defendant so far as the same may be applica
ble; and whenever, under such rules, the defendant is required to plead
any matter of defense under oath, the plaintiff shall, in like manner, be
required to plead such matters under oath when relied on by him. [Acts
1913, p. 256, § 2; Act March 22, 1915, ch. 101, § 2.]

See explanatory note under art. 1827.
Cited, Texas & P. Ry. Co. v. Martin Bros. (Civ. App.) 167 s. W. 792; Tabet Bros. Co.

v. Higginbotham (Civ. App.) 170 s. W. 118; Western Lumber Co. v. Chicago, R. I. & G.
Ry. Co. (Civ. App.) 180 S. W. 644.

Replication or subsequent pleading.-Amended or supplemental pleading, see ante,
art. 1824.

To defeat the five-year statute of limitations because of the forgery of a deed under
which the defendant claims, plaintiff must affirmatively allege and prove the fact. Hanks
v. Houston Oil Co. of Texas (Civ. App.) 173 S. W. 635.

Where defendant merely denied that alleged agent was its agent, estoppel with re

spect to extent of his authority held available to plaintiff though not pleaded. Interna
tional Fire Insurance Co. v. Black (Civ. App.) 179 s. W. 534.

In an action against the surety on a note, who had beeri discharged by an extension
of time to the maker, waiver of the discharge by the surety if relied on .must be pleaded.
Cruse v. Gau (Civ. App.) 193 S. W. 405. .

In suit by vendors for specific performance of contract to purchase land, in which
petition alleged full compliance with contract, and defense was that vendors had not
complied with provision of contract requiring him to furnish abstract showing merchant
able title, if piaintiff desired to depend upon waiver of defects in title, it should have
pleaded such waiver in alternative and proved it. Alling v. Vander Stucken (Civ. App.)
194 s. W. 443.

In suit by vendors for specific performance of contract to purchase land, if receipt
signed by some of purchasers to vendors for commissions for selling land would estop
such purchasers to deny that title of vendors was imperfect, it could be of no avail to'
vendors, if not pleaded. Id.

_

Verification.-In an action against .a . railroad for injuries to a passenger on its car,
where the defendant pleaded that plaintiff was gutlty of contributory negligence in stand
ing in the aisle, which plea' was not denied under oath, the action of the court in refusing
to instruct a verdict for defendant was proper. Texas City Terminal Co. v. Petitfils (Clv.
App.) 182 S. W. 19.

Art. 1829. [1193] [1197] Denial of special defenses presumed.-It
shall not be necessary for the plaintiff to deny any special matter of de
fense pleaded by the defendant, but the same shall be regarded as denied
unless expressly admitted. [Acts 1913, p. 256, § 3; Act March 22, 1915,
ch. 101, § 3.]

See explanatory note under art. 1827.
Cited, Tabet Bros. Co. v. Higginbotham (Civ. App.) 170 s. W. 118; Word v. Bank

of Menard (Civ.' App.) 170 s. W. 845; Hovey v. Sanders (Civ. App.) 174 s. W. 1(}25;
Western Lumber Co. v. Chicago, R. I. & G. Ry. Co. (Civ. App.) 180 S. W. 644; Fink v.

'Brown (Civ. App.) 18,3 s. W. 46.

Implied denial.-Under Rev. Civ. St. 1911, art. 1829, the issue of ratification of unau

thorized terms of a broker's contract of sale held raised, in an action for commissions,
by the allegation of the answer that defendant refused to accept said terms, and to that
extent repudiated the contract. Wilson v. Burch (Civ. App.) 162 s. W. 1018.

Untraversed allegations in an answer, denying that the relation of attorney and
client existed as alleged boy the petition, are not admitted. Morris v. Brown (Civ. App.)
173 S. W. 265.

Decisions under Act of 1913.-Plaintiff's failure to deny a special defense, as re

quired by the statute, held waived by failure to call the court's. attention thereto. Gulf,
C. & S. F. Ry. Co. v. Loyd (Civ, App.) 175 s. W. 721; Texas & P. Ry. Co. v. Tomlin
son (Civ. App.) 169 s. W. 217; Southwestern Telegraph & Telephone Co. v. Andrews
(Civ. App.) 169 s. W. 218.

Under this article, as amended by Acts 33d Leg. c. 127, it is unnecessary for plaintiff
to traverse allegations in the answer which are the mere converse of those in the petition;
Galveston, H. & S. A. Ry. Co. v. Pennington (Civ. App.) 1'66 S. W. 464.

This article, as amended' by Acts 33d Leg. c. 127, had no application to an amended
answer filed before the act took effect. Pugh v. Werner (Civ. App.) 166 S. W. 698.

Under this article, as amended by Acts 33d Leg. c. 127, a carrier sued for delay in
transportation of live stock held entitled to judgment by default, where plaintiff failed to
reply to the allegations of the answer. Texas & P. Ry, CO. ·V. Martin Bros. (Civ. App.)
167 S. W. 792.

Though facts set up in a plea of res adjudicata, not being specially denied, were
confessed as provided under Acts 33d Leg. c. 127, yet the confession did not extend be
yond the facts alleged so as to render the plea good as res adjudicata, where' the
facts themselves were not sufficient. Seedig v. First Nat. Bank of Clifton (Civ. App.) 168
S. W. 445.

'
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This article, as amended, providing that special matters of defense not answered'
shall be taken as confessed, does not a.pply to matters anticipated by the petition.
Memphis Cotton on Co. v. Tolbert (Civ. App.) 171 S. W. 309.

In action for breach of contract to buy cattle, allegation of petition that plaintiff
had told defendant he would have to reship and sell elsewhere held not a joinder of
issue' on defendant's plea that plaintiff had agreed to a rescission, within this article, as
amended by Acts 33d Leg. c. 127 (Vernon's Sayles' Ann. Civ. St. 19'14, art. 1829). Hous-
ton Packing Co. v. Dunn (Civ. App.) 176 s. W. 634.

,

Under Vernon's Sayles' Ann. Civ. St. 1914, art. 1829, plaintiff cannot object to the
introduction of deeds because of defects in their execution, where his supplemental peti
tion adm.ltt.ed their execution and he had offered them. in evidence. Brazile v. Blay
lock «nv, App.) 177 S. W. 155.

A complaint held to alle.je a cause of action on a policy as well as on the apprais
ers' award, so that verdict could not be directed under Acts 33d Leg. c. 127, § 3 (Ver
non's Sayles' Ann. Civ. St. 1914, art. 1829), for plaintiff's failure to deny new matter
attacking the award. Orient Ins. Co. of Hartford, Conn., v. Harmon (Civ. App.) 177
S'. W. 192.

Judgment for plaintiff will not be reversed on the theory that defendant was en

titled to judgment because of failure to deny certain allegations of the answer, where
plaintiff had been refused permission; at the close of the evidence, to file a pleading de
nying such allegations. Doering v. Denison (Civ. App.) 178 S. W. 1018.

Where defendants' allegation, in their amended answer, that they were entitled to
a credit was denied in plaintiffs' first supplemental petition, issue was properly joined
though plainti.ffs failed to deny the same allegation, again made in a second amended an

swer. Bybee v. Austin & Riley (Civ. App.) 180 s. W. 287.
Where a railroad by cross-action sought to recover freight charges under an in

terstate rate, and plaintiff traversed, as required by statute, that the freight was such
as to fall within the rate, the burden was on the road to prove the fact. International
& G. N. Ry. Co. v. Carter (Civ, App.) 180 s. W. 663.

In action under the Louisiana statutes for the killing of stock, judgment on the
pleadings under Texas statutes as amended by Acts 1913, c. 127, held not to be given
for failure to reply to an answer setting up absence of negligence, as such allegation was

not affirmative matter, and a denial of the truth of a denial is not warranted. Kansas
City Southern Ry, Co. v. Johnson (Civ, App.) 180 s. W. 944.

Either before or after Acts. 33d Leg. c. 127, relating to pleadings in the district
e.nd county courts, held, that plaintiff who did not deny a paragraph in defendant's
answer admitting a balance due to plaintiff, without putting such answer in evidence, was

entrtled to judgment for such balance. Fletcher v. Grimman (Civ. App.) 181 S. W. 55!}.
Under this article plaintiff, whose petition fixed the accrual of her .cause of action

within two years from the filing of her suit, was not required to specially deny defend
ant's plea of the two-year statute of limitations. Galveston, H. & S. A. Ry. Co. v. Wall
raven (Civ. App.) 182 s. W. 21.

Under this article, as amended by Acts 33d Leg. c. 127, plaintiffs' reply to defend
ant's answer, that they had not sufficient information to form a belief, was tantamount
to a denial to the extent of putting defendant upon proof of the fact alleged. Canode v.
Sewell (Civ. App.) 182 s. W. 421.

'

The act of 1913 held to apply only to facts not already in issue by virtue of plain
tiff's petition; and where petition pleads a fact which is denied by defendant in its an

swer, plaintiff need not replead it. Kansas City, M. & O. Ry. C(). v. Cole (Civ. App.)
183 S'. W. 137.

In salesman's action for compensation under an oral contract, reply to defendant's
answer setting up affirmative matter held a sufficient denial under this article, as amend
ed in 1913, in force at the trial, so as to prevent any admission of the facts alleged in the
answer. Briggs-Weaver Machinery Co. v. Pratt (Civ. App.) 184 s. w. 732.

Under this article, as amended by Acts 33d Leg. c. 127 (Vernon's Sayles' Ann. Civ. st.
1914, art. 1829), where answer alleged contributory negligence, supplemental petition de
nying such allegations was a proper pleading, notwithstanding substantial repetition of al
legations as to nature of injuries. Caffarelli Bros. v. Bell (Civ. App.) 190 s. W. 223.

CHAPTER THREE A

VERIFICATION OF PLEADINGS

Articles 1829a, 1829b.
Repealed by Act March 22, 1915, ch. 101, p. 155. See explanatory note under Art.

1827.
Cited, Tabet Bros. Co. v. Higginbotham (Civ. App.) 170 s. W. 118; Western Lumber

Co. v. Chicago, R. I. & G. Ry. Co. (Civ. App.) 180. S. W. 644.
tiectstons under repealed act.-Under Acts 33d Leg. c. 127 (Vernon's Sayles' Ann. Civ.

St. 1914, arts. 1827-1829b,' 1902) and Rev. St. 1911, art. 12, -the jurat to the verification
of plaintiff's petition held sufficient, though undated. Order of Aztecs v. Noble (eiv.
App.) 174 S'. W. 623.'

,

Under Acts 33d Leg. c. 127 (Vernon's Sayles' Ann. Civ. St. 1914, art. 1829b), the fail
ure to verify a petition could not be made the basis of. a valid objection. Id.

A motion to set aside a default of a corporate defendant which failed to answer in
time is sufficient under Acts 33d Leg. c. 127, §§ 5, 6 (Vernon's Sayles' Ann.. Civ. 81.
1914, arts. 1829a, 1829b), where officer verifying motion merely stated he believed aver

ments of the answer to be true, but did not state the sources of his information 'and belief.
International Travelers' Ass'n v. Peterson (Civ. App.) 183 8. W. 119(i.

Verification to entire petition held not subject to general demurrer, where allesa-
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tions made from personal knowledge were separable from those on information and be

lief and were sufficient in themselves to entitle plaintiff to relief prayed for. Abilene

Independent Telephone & Telegraph Co. v. Southwestern Telegraph & Telephone Co.

(Civ. App.) 185 S. W. 356.
Act March 3, 1913 (Acts 33d Leg. c. 127), repealed by Act March 22, 1915 (Acts 34th

Leg. c. 101), relating to a mere matter of procedure, is no longer available even on

appeal. Hagood v. Hagood (Civ. App.) 186 S. W. 220'.

If all plaintiff church trustees be regarded as several, anyone of them could verify
a pleading for use of all, under specific provision of Vernon's Sayles' Ann. Civ. St. 1914,
art. 1829b. Queen Ins. Co. v. Keller (Civ. App.) 186 8. W. 359.

Under the verification of Pleading Act 33d Leg., an affidavit by an attorney that

the pleadings were true to the best of his knowledge formed on Intormatton from his

client is Insufficient, Thomas v. Kean (Civ. App.) 190 S. W. 847.

CHAPTER FOUR

VENUE OF. SUITS

Art.
1830. Venue, general rule.
1831. Issuing process and taking deposi

tions, no waiver of plea; use of

deposition; cause transferred
when; costs.

Art.
1&32. If plea sustained, no dismissal, but

transfer.
. ,

1833. When plea sustained, order changing
venue, record transmitted.

1834. When water course or highway is
county boundary.

Article 1830. [1194] [1198] Venue, general rule.
Cited, Sublett v. Hurst (Civ. App.) 164 S. W. 448; Zavala Land & Water Co. v,

Tolbert (Civ. App.) 165 S. W. 28; Anderson, Clayton & Co. v. Terry (Civ. App.) 167 S.
W. 1; Noble v. Broad (Civ. App.) 167 S. W. 1; First Nat. Bank of New Boston v. Daniel
(Crv. App.) 172 S. W. 747; Gensberg v. Neely (Civ. App.) 187 S. W. 247.

General rule.-Plea of privilege to the venue by defendants, nonresidents of the coun

ty of suit and not alleged to have done any act for which they might be sued therein, held
properly sustained. Woelfel v. McKean, Eilers & Co. (Clv. App.) 175 S. W. 476.

A "cause of action" is composed of plaintiff's primary right and defendants' act or

omission, and if both occur in one county, entire cause arose there, and fact that meas

ure of damages requires evidence of matter arising elsewhere is immaterial. Graves v.

McCollum & Lewis (Civ. App.) 193 S. W. 217.
Since Rev. St. 1911, art. 1830, provides for bringing suit in county where defendant

resides, except in specified cases, plaintiff has burden of showing that his right to sue

in another countv comes within exception. Id. See, also, Durango Land & Timber Co.
v. Shaw (Civ. App.) 165 S. W. 490.

Transfer of cause of action.-See notes under subdivision 4, post.
Residence.-Evidence in support of defendant's plea of privilege to be tried in anoth

er county held to show that defendant and his wife were residents of such other county
when the suit was filed. Weller v . Guajardo (Civ. App.) 174 S. W. 673.

Although "residence" may not be acquired by temporary visits, a man may have sev
eral different residences. Evidence that defendant spent seven days every ten days or

two. weeks at a ranch inside the state where he maintained a house which his family
Lved in for various periods sustains a verdict that such place was his residence, al
though he owned a home, sent his children to school, paid poll taxes, and voted outside
the state. Lrt'tlefleldvv. Clayton Bros. (Civ. App.) 194 S. W. 19'4.

Contract fixing venue.-See Merchants' Reciprocal Underwriters of Dallas v. First
Nat. Bank (Civ. App.) 192 S. W. 1098; notes under Art. 1911.

A stipulation in a contract of sale fixing a venue of any suit growing out .of it is val
id. Texas Moline Plow Co. v: Biggerstaff (Civ. App.) 185 S. W. 341.

Objections and waiver.-In view of Const. Tex. art. 5, § 8, and Rev. �St. Tex. 1911,
art. 1705, giving the District Court original jurisdiction in suits to enforce liens on land,
article 1830, subd. 12, does not deprive the District Courts of jurisdiction of the subject
matter of suits to enforce liens on land sltuated in other counties, but only gives the
defendant a privilege to be sued in the county in which the land is situated, which may
be waived and is waived by defaulting or by appearing and consenting to judgment, not
Withstanding the omission of any statutory provision authorizing a plea of privilege in such

.
case; this not justifying the inference that no such plea is recognized. Brophy v, KellY,
211 Fed. 22, 128 C. C. A. 382.

In the absence of a plea or demurrer interposed by defendants, the district court of
one county has jurisdiction to try title to land located in another. Knoles v. Clark (Civ.
App.) 163 S. W. 369' .

.

Unless objection is made in apt time, any district court can take jurisdiction of a
SUIt by the state to cancel patents to public lands regardless of the defendant's domicile
or the location of the land. Sullivan v. State (Civ. App.) 164 S. W. 1120.

A plea of privilege to be sued in the county of the defendant's residence is a
preliminary plea, which is waived if not fully presented before announcement of ready
for trial, and evidence offered on the trial could not be relied on in suppor-t of suoh a
plea. Texas, G. & N. Ry, Co. v. Berlin (Civ. App.) 165 S. W. 62.

The right of defendant to be sued in the county of his residence, though a val

uAable right, is only a personal privilege which may be waived. Wade v, Crump (Civ,
Pp.) 173 S. W. 538.
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Under Vernon's Sayles' Ann. Civ. St. arts. 1827, 1830', 1832, 1833, 1903, 2062, and
District Court Rules 53, 55 (142 S. W. xxi), bill of exceptions to overruling of plea of
privilege held unnecessary. Holmes v. Coalson (Civ. App.) 178 S. W. 628.

Plea of privilege to be sued in county of defendant's residehce held not waived by
absence under belief that case would be called on following day. .Johnson v. Waggoner
(Civ. App.) 190 S. W. 835.

-- Participation in cause in general.-Defendant, proceeding to trial on the mer-.

its without invoking the court's action on its plea of privilege, waives the privilege.
United S. S. Co. v. Houston Packing Co. (Civ. App.) 177 S. W. 570; Holmes v. Coalson
(Civ. App.) 178 S. W. 628.

Where a foreign corporation, after the suggestion of those who had been served
as its agents that they were not such agents had been overruled, appeared to claim its
privilege to be sued in another county, and thereafter answered to the merits, it sub
mitted to the jurisdiction of the court. Atchison, T. & S. F; Ry, Co. v. Stevens (Civ.
App.) 192 S. W. &04; Atchison, T. & S. F. Ry. Co. v. Ayers (Civ. App.) 192 S. W. 310.

Plea 'of privilege to be sued in the county of defendant's residence held not waived by
granting of continuances contested by such defendant. .Johnson v. Waggoner (Civ.
App.) 190 S. W. 835.

-- Cross-Complaint.-Where defendant filed a cross-petition in an action for fraud
in inducing plaintiff to purchase land, defendant thereby waived its plea of privilege to be
sued in the county of its. domicile. Zavala Land & Water Co. v. Tolbert (Civ. App.)
165 S. W. 28.

A defendant who invokes the jurisdiction of the trial court by a cross-action there
by waives his plea of privilege to be sued in the county and precinct of his residence..

Barnard & Moran v Williams (Civ. App.) 166 S. W. 910.
.

Defendant, by pleading a counterclaim and going to trial without calling his plea'
of privilege to the attention of the court, waived it. Harper v. Dawson (Civ. App.) 167
S. W. 311.

A county made a defendant in a suit in another county, which reconvened, asking for
affirmative relief, held to have thereby waived its plea of privilege. Dallam County v.

S·. H. Supply Co. (Civ. App.) 176 S. W. 798.

3. Non-residents and persons whose residence is unknown.
Non-residents.-This subdivision is subordinate to the requirement that suits concern

ing realty be brought in the county where the land lies, when invoked by defendants.
Knoles v. Clark (Civ. App.) 163 S. W. 369,.

That one of the defendants is a resident of another state does not authorize suit
against him and a resident defendant in the county of. plaintiff's residence, in which the
resident defendant does not reside. Sublett v. Hurst (Civ. App.) 164 S. W. 448.

Where one of the defendants, though temporarily sojourning in Texas, had rented a

farm for the current year in Oklahoma, while the other defendant was a resident
of T'exas in a county other than that in which plaintiff resided, suit could not be brought
against both in the county where plaintiff resided. Id .

.
That a nonresident contracted to perform an obligation in the county of plaintiff's

residence and might be sued there did not authorize suit in the county of plaintiff's
residence against a codefendant residing in another county. Id.

Exceptions Nos. 3, 5, arid 12, and paragraph 30 construed, and held that, in action
against nonresident on purchase money notes payable in named county, and to foreclose
vendor's lien, plaintiff had option to bring suit in another county in which he lived.
Holcomb v. Williams (Civ. App.) 194 S. W. 631.

4. Several defendants residing in different counties; effect of as':
signment.

Residence of cc-detendants.c-Cashter of a bank who was a minor and whose father
did not reside in the county held to have a residence in the county where the bank was

located so as to permit the bringing of an action against him and the surety on his bond
in that county under this subdtviston. First State Bank of Mt. Calm v. Fain (Civ, App.)
157 S. W. 454.

. .

Where defendants converted cotton belonging to their codefendants, who drew a sight
draft upon them for the highest price of the cotton during the season of the conversion;
the sale of the draft to a bank with a statement of the facts does not operate as a trans
fer and guarantee of the payment of the indebtedness, and defendants do not' lose their
privilege to be sued in the county of their residence. First Nat. Bank v. Martin & Co.
(Civ. App.) 162 S. W. 1029.

Where an action was brought in the county of the residence of one of the defendants,
the other defendants' plea of privilege to be sued in the county of their residence was

properly overruled. Abney v. Roberts (Civ. App.) 166 S. W. 408.
Where a defendant was in court on the petition of plaintiff and on a cross-petition

of a codefendant, and an amended cross-petition presented after satisfaction of plaintiff's
claim merely repleaded the cross-petition, the plea of defendant's privilege to be sued
in another county was properly overruled. Closner v. Chapin (Civ. APP.) 168 S. W. 370.

Evidence in an' action for trespass held to show that the trespass was joint by both
defendants, so that the action was maintainable against both in the county where only-
one resided. Fairchild v. Wilson (Civ. App.) 168 S. W. 409.

.

Where 'the petition alleged a joint trespass by two defendants, and charged them
jointly with wrongful occupancy and use of plaintiff's land, and the action was brought'
in the county where one defendant resided, the court properly directed a verdict against
the other defendant's plea of- privilege to be sued 'in the county of his residence. Id.

Where, by a carrier's negligence, plaintiff's cattle escaped from the cars and returned
to ranch of D. who refused to surrender them, he could not be jOined and required to an

swer for the conversion, in an action by plaintiff against the carrier, in a county other
than that in which he resided. Gulf, C. & S. F. Ry. Co. v. Boger (crv. App.) 169 S. W.

1093.
.

,.
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Held, that payee and owner of draft drawn by defendant residing in H. county, and
guaranteed by party residing in T. county, where plaintiff also resided, might sue thereon
in T. county. Harper v. Wdnfield State Bank (Civ, App.) 173 S. W. 627.

An action for conversion by both defendants may be brought in the county in which
either resides. Kempner v. Vaughn (Civ. App.) 174 S. W. 695.

One of several subscribers to stock sued for sums due on corporate stock is not en

titled to assert his privilege to be sued in the county of his residence, where the venue

was located in a county where other subscribers resided. Rich v. Park (Civ. App.) 177
S. W. 184.

Insurer's interpleader against the widow of insured residing in D. county and a credi
tor residing in K. county held properly brought in K. county, and that the widow's sub
sequent appointment as administratrix in D. county gave her no privilege to have the
cause transferred to D. county. Joy v. Citizens' Life Ins. Co. (Ctv. App.) 178 S. W. 590.

Under art. 1840, action against husband and divorced wife for necessaries purchased
during the marriage held properly brought in the county of the wife's residence. Tram
mell v. Neiman-Marcus Co. (Civ. App.) 179 S. W. 271.

Where plaintiff, who had a cause of action against defendant, also had causes of ac
tion against two others, the action may be brought in the county of the residence of such
others, instead of that of defendant. Bank of Garvin v. Freeman (Sup.) 181 S. W. 187.

In creditor's action against codefendants brought in the county where some of them
resided to recover amount of note claimed to have been delivered to payees in trust for
creditors, plea of privilege by transferee of the note held properly overruled. Barcus v.

Parlin-Orendorf Implement Co. (Civ. App.) 184 S. W. 640.
Under arts. 1830 and 1842, a bona fide holder for value of an account could bring suit

thereon against a bank, assignor and guarantor of the account, jointly with the parties
primarily liable thereon, resident elsewhere, in' the county of the residence of the bank.
Carver Bros. v. Merrett (Civ. App.) 184 S. W. 741.

A broker assuming to negotiate a contract for principal is liable to the contracting
'party for the damages resulting from breach of his warranty of authority; so that suit
may be brought against the principal and broker in the county where the broker resides.
San Angelo Cotton Oil Co. v. Houston County Oil Mill & Mfg. Co. (Civ. App.) 185 s.
W.887.

In a suit for a specific fund to which other litigants make claim, the venue of the ac

tion may be laid in any county in which anyone or more of the proper or necessary de
fendants reside. Roaring Springs Independent School Dist. v. McAbee (Civ, App.) 187
S. W. 431.

In suit on cause of action jointly and severally against all defendants, brought in
county of a defendant's residence, court properly overruled plea of privilege of other de
fendants to be sued il1 county of residence of one of them. Roberts v. Abney (Civ. App.)
189 S. W. 1101.

In suit against bank and two nonresident individuals seeking injunctive relief, if
such relief is ancillary to real cause of action, based on contract, plea .of individuals of
privilege to be sued in their own county must be sustained. Garrett v. First . State Bank
of Kingsville (Civ. App.) 192 S. W. 313.

In action by stockholder of bank, who alleged that certificates of stock were unlaw
fully taken from his possession by individual defendants, and who sought injunction
against the bank and the individuals to restrain transfer of the stock to their names, the
injunctive relief held not merely ancillary to the chief cause of action, and therefore the
plea of privilege of the individuals to be sued in their own county should have been over
ruled. Id.

Retroactive operation of amendment.-The merits of a plea of privilege held control
led by the law in force when the suit was instituted by filing a demurrable petition, and
not by Act July 1, 1913 (Acts 33d Leg. c. 177; Vernon's Sayles' Ann. Civ. St. 1914, art.
1830), though a second plea of privilege and an amended petition were filed after such act
became effective. Crowell Independent School Dist. v. First Nat. Bank of Benjamin (Civ.
App.) 174 S. W. 878.

Intproper joinder.-If another, joined as defendant, was not a proper party to the ac

tion, such joinder would not give the court jurisdiction of an action against the other de
fendant brought in a county other than domicile. Thomas Goggan & Bros. v. Morrison
(Civ, App.) 163 S. W. 119.

Where the petition, in an action against the payees of a check, and the bank on
which it was drawn to enjotn enforcement of the check, did not allege a tort or joint
'contract, so as to make the bank liable, the joinder of the bank did not confer Jurtsdtc
tion to maintain an action against the payees in a county out of their domicile. I<L

Defendant W., who owed plaintiff only on a note, not being a necessary party to an

a.ction against defendant G. for money which came into its hands for the benefit of plain
tIff, under an arrangement with W. that it should pay it to plaintiff, joinder .of W. as de
fendant did not deprive G. of right to be sued in the county of its domicile. Galveston
Dry Goods Co. v. Mitchell (Civ. App.) 171 S. W. 278.

This subdivision means that, if one who is a proper or necessary party defendant re
sides in the county in which the action is brought, other defendants residing in othen
counties may be joined with him. San Angelo Cotton Oil Co. v. Houston County Oil Mill
& Mfg. Co. (Civ. App.) 185 s. W. 887.

.

. .A:ssignment of cause of action.-See notes under preliminary paragraph of this ar-
tIcle 111 Vernon's Sayles' Civ. St. 1914.

.

. Yibere a claim for breach of contract was assigned to plaintiff for a valuable consid
eration, the assignor guaranteeing payment, the denial of defendant's plea of privilege
to be sued in the county of its residence, rather than that of the residence of plaintiff
and his assignor, was not error. McFadden, Weiss, Kyle Rice Milling Co. v. Ardlis .(Civ.
App.) 167 S. W. 5.

.

... Sluit brought prior to Act April 16, 1913 (Acts 33d Leg. c. 177), amending this subdi
VISIon, held properly brought in the county of the residence of an assignor who guaran
,teed the account and was made a party Anderson v. Jackson (Civ. App.) 168 S. W. 54.

EVidence, in an action by the assignee of a claim, held not to show that the assign-
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ment was fraudulently made to affect the venue. Rhome Milling Co. v. Cunningham (Civ.
App.) 171 s. W. 1081.

Whether an assignment was in bad faith to enable the assignee to sue the assignor
and the debtor in the county of the residence of the assignor held for the jury. Eaton
v. Klein (Civ. App.) 174 s. W. 331.

Under the provision of this subdivision as to transfer or assignment of a chose in
action, in an action on contract against a school district in which the receiver of plain
tiff's assignor is a party defendant, the school district may claim a transfer under article
1832 to the county of its situs notwithstanding nonresidence of such receiver. Roaring
Springs Independent School Dist. v. McAbee (Civ. App.) 187 S. W. 431.

The fact that a fire insurance policy had been assigned held not to give assignee
right to institute suit in a county other than that specified by agreement of assignor in
power of attorney. Merchants' Reciprocal Underwriters of Dallas v. First Nat. Bank (Civ.
App.) 192 s. W. 1098.

5. Contract in writing to be performed in a particular county.
Place of performance.-An action on notes payable in G. county, where the makers

resided, but providing that if they were not paid at maturity they. should become due
and payable at the payee's office in H. county, was properly brought in H. county. New
man v. Buffalo Pitts Co. (Civ. App.) 160 S. W. 657.

Where defendant did not assume to pay the account sued on as his personal debt,
but merely agreed with another, who resided in .H. county, to pay such debt out of a

fund deposited by such other in defendant's bank for the payment of such account by de
fendant, pursuant to an agreement between them, defendant should be sued in the coun

ty of his residence, and not in H. county. Power State Bank v. Texas Novelty Adver
tising Co. (Civ. App.) 160 S. W. 1106.

A consignor of cotton shipped to and paid for by drafts in H. county, could not in
the consignee's action to recover an overpayment, plead privilege to be sued in T. coun

ty, where he resided. Theodore Keller Co. v. Mangum (Civ. App.) 161 S. W. 19.
Where a written contract between a consignor of cotton and a consignee was to be

performed in H. county, so that the consignor could not plead the privilege of being sued
in another county, the venue for the. consignee's recovery of overpaid freight charges
might also lie in H. county, in order to avoid a multiplicity of suits. Id.

A contract for the sale of corn for delivery on cars in the county of the residence of
the seller binds the seller to perform in that county, and an action for breach must be

• brought therein. Southwestern Grain & Seed Co. v. Blumberg (Civ. App.) 162 S. W. 1.
Defendant must have contracted in writing to perform the contract relied on to au

thorize suing him in such county. Thomas Goggan & Bros. v. Morrison (Civ. App.) 163
S. W.119.

.

Where defendant induced plaintiff to purchase an orchestral piano by false representa
tions that it was a new one, and later refused to keep it in repair in B. county as it con

tracted to do, plaintiff was entitled to sue in B. county for rescission and a temporary
injunction, returnable there, restraining a transfer or suit on unpaid purchase-money
notes pendente lite, under subds. 5, 7. Royal Amusement Co. v. Columbia Piano.Co. (Civ.
App.) 170 s. W. 278.

.

A contract expressly agreeing to pay money at a certain place, lays the venue of the
action in that place. Parrott v. Peacock Military College (Civ, App.) 180 S. W. 132.

Where the broker made written memorandum thereof, and sent copies to the parties,
which they retained, there is a contract in writing within the statute. People's Ice &
Mfg. Co. v. Interstate Cotton Oil Refining Co. (Civ. App.) 182 S. W. 1163.

There is a contract in writing to perform an obligation in G. county, where a seller
ships with draft attached to bill of lading obligating delivery of possession there. Id.

Under exceptions 5 and 24, a corporation can be sued only in the county of its resi
dence for breach of a written contract made and to be performed there. Texas Moline
Plow Co. v. Biggerstaff (Civ, App.) 185 s. W. 341.

Where a bond incorporated by reference a contract declaring that bond should be en

forceable in county of 'owner's residence, sureties, though nonresidents, could be sued in
auch county under fifth exception. Hillyer-Deutsch Lumber Co. v. Clark (Civ. App.) 185
S. W. 1038.

In action by buyer of apples for breach of seller's oral agreement to make good
damage if buyer would accept shipment, seller's plea of privilege held properly sustain
ed. Gensberg v. Neely (Civ. App.) 187 S. W. 247.

Where plaintiff sold cotton to defendants residing in the same county to be delivered
at place of business of defendants' partnership in another county and tendered it at time
fixed for delivery, and the firm refused to accept, plaintiff's action for damages should
be brought in county where he and defendants resided, and not in the other county.
Hughes v. Turner (Civ. App.) 189 S. W. 87.

Where plaintiffs purchased cattle in Tarrant county, giving draft on a Comanche
county bank in payment, their action should be brought in: Tarrant county. Graves v.

McCollum & Lewis (Civ. App.) 193 S. W. 217.
Bank in which money to pay for silo was deposited, held entitled to be sued in its

own county by seller, who claimed right under forfeiture clause in contract to collect
price in another county. Ames Portable Silo & Lumber Co. v. Worralj (Civ. App.. ) 194
S. W. 480.

. .

Exceptions Nos. 3, 5, and 12, and paragraph 30, construed, and held that, in action
against nonresident on purchase money notes payable in named county, and to foreclose
vendor'S lien, plaintiff had option to bring suit in another county in which he lived. Hol-
comb v. Williams (Civ. App.) 194 S. W. 631.

.

6. Executors, administrators, etc.
Representatives included.-This subdivision does not require a suit instituted against

a deceased to be transferred to the county of administration after his personal repre
sentative is substituted as defendant pursuant to article 1888. Williams v, Harris (Giv.
App.) 193 S. W. 403.
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Actions included.-Claim of defendant creditor on insurer's interpleader to establish
right to proceeds of policy as between the creditor and the widow and administratrix of
insured held not a money demand against the estate so that administratrix was not en

titled to have the cause transferred to the county of her residence. Joy v. Citizens' Life
Ins. Co. (Civ. App.) 178 s. W. 590.

7. Cases of fraud, and defalcation.
Cited, Commonwealth Bonding & Casualty Ins. Co. v. Bowles (Civ.· App.) 192 S.

W.611.
Place of commission of fraud or defalcation.-Defendant's act in stopping payment

of checks executed to plaintiff by him for the purpose of gambling with plaintiff with the
proceeds, while intoxicated and doped by plaintiff, held not to constitute a fraud. Lloyd
v. Robinson (Civ. App.) 160 S. W. 128.

In a suit in a county other than that of defendant's residence, evidence held insuffi
cient to show that the fraudulent misrepresentations upon which the action was based
were made in the county wherein the venue was laid. Durango Land & Timber Co. v.

Shaw (Civ. App.) 165 S. W. 490.
Where defendant induced plaintiff to purchase an orchestral piano by false repre

sentations that it was a new one, and later refused to keep it in repair in B. county as

it contracted to do, plaintiff was entitled to sue in B. county for rescission and a tem

porary injunction, returnable there, restraining a transfer or suit on unpaid purchase
money notes pendente lite, under subds. 5 and 7. Royal Amusement Co. v. Columbia
Piano Co. (Civ. App.) 170 S. W. 278.

A suit to rescind for fraud a contract for the exchange of stock held properly brought
in the county where the fraudulent representations were made. Continental Trust Co .

. v, Cowart (Civ. App.) 173 S. W. 588.
Petition held not to allege a cause of action for fraud within this subdivision. Cloyd

v. Sacra (Civ. App.) 175 S. W. 456.
Wife's action charging husband's fraud upon her in B. county, that some of the

property was there situated, and seeking to establish a resulting trust, held properly
brought in B. county. Fox v. Fox (Civ. App.) 179 S. W. 883.

Under art. 2308, venue of action on itemized account for debt was properly changed
to county of defendant's residence, though plaintiff charged fraud, conversion, and a.'
swindle perpetrated upon him in another county by defendant; article 1830, subds. 7, 9,'
having no application. Neal v. Barbee (Civ. App.) 185 S. W. 1059.

Defendant insurance company was not chargeable with any ,fraud of its soliciting
agent, in his individual contract to obtain a loan for plaintiff. San Antonio Life Ins. Co.
v. Trammell (Civ. App.) 188 S. W. "718.

Any fraud of defendant insurance company's president, through telephoning from E.
county to plaintiff in H. county, that it would do what its agent promised in B. coun

ty, was not committed in B., county. Id.

Burden of proof.-Plaintiff has the burden of proving that the misrepresentations
were made in the county where suit was brought. Durango Land & Timber Co. v. Shaw
(Civ. App.) 165 S. W. 490; Holmes v. Coalson (Civ. App.) 178 S. W. 628.

B. When attachment sued out or levied.
Wrongful suits and writs.-An action for damages for wrongfully suing out a writ

of garnishment could not be maintained in the county in which the garnished funds were

levied upon instead of that of defendant's domicile, under subdivision 9, construed with
this subdivision. Thomas Goggan & Bros. v. Morrison (Civ. App.) 163 S. W. 119.

9. Cases of crime, offense, or trespass.
Trespass.-An action for damages for wrongfully suing out a writ of garnishment

could not be maintained in the county in which the garnished funds were levied upon in
stead of that of defendant's domicile, under art. 1830, cl. 9, construed with subd. 8.
Thomas Goggan & Bros. v. Morrison (Civ. App.) 163 S. W. 119.

Assignee of a bank held entitled to sue in Titus county a copartnership resident
elsewhere whose agent had converted securities pledged by the partnership with the
bank. Carver Bros. v. Merrett (Civ. App.) 184 S. W. 741.

Under art. 2308, venue of action on itemized account for debt was properly changed
to county of defendant's residence, though plaintiff charged fraud, conversion, and a
swindle perpetrated upon him in another county by defendant; article 1830, subds. 7, 9,
having no application. Neal v. Barbee (Civ. App.) 185 S. W. 1059.

Where a party elects to sue on a contract, rather than for his damages for fraud,
trespass, or conversion in relation thereto, he waives the tort as a fact fixing the venue
of his suit. Id.

Action for conversion of personalty may be brought in the county of plaintiff's resi
dence if one defendant has converted some of the property there. Garden Valley Mer

can�le Co. v. Falkner (Civ. App.) 189 S. W. 300.

12. Foreclosure of mortgage or other liens.
Foreclosure.-This subdivision does not deprive the District Courts of 'jurisdiction of

tJ:e SUbject-matter of suits to enforce liens on land situated in other counties, but ontv
gIV�S the defendant a privilege to be sued in the county in which the land is situated,
WhICh may be waived. Brophy v. Kelly, 211 Fed. 22, 128 C. C. A. 382.

Where a vendor delivered a deed in connection with a contract of sale, an action to
foreclose a vendor's lien, based on the assumption of acceptance of the deed, was not a

per�onal one for specific performance which must be brought in the county of defendant's
residence. Capps v. Edwards (Civ. App.) 180 S. W. 137.

This subdivision includes foreclosure of equitable vendors' liens. Id.
In action against nonresident on purchase money notes payable in named county, and

to f?reclose vendor's lien, plaintiff had option to bring suit in another county in which
he lived. Holcomb v. Williams (Civ. App.) 194 S. W. 631-

421



Art. 1830 COURTS-DISTRICT AND COUNTY-PRACTICE IN (Title 37

13. Suits for partition.
'Cited, McDade v. Vogel (Civ. App.) 173, S. W. 506; Teel v. Brown (Civ. App.) 185 S.

W.319.
.

14. Suits concerning lands.
In genera I.-The statute fixing the venue of actions against nonresidents in the coun

ty of plaintiffs' residence is subordinate to the statute requiring suits concerning realty
to be brought in the county where the land lies, when invoked by defendants. Knoles v.
Clark (Civ, App.) 163 S. W. 369.

This subdivision does not affect jurisdiction of other courts in such suits, furnishing
only venue privilege of which party may avail himself. Commonwealth Bonding & Cas
ualty Ins. Co. v. Bowles (Civ. App.) 192 S. W. 611.

Actions included.-The venue of trespass to try title is in the county where the land'
lies. Lester v. Hutson (Civ. App.) 167 S. W. 321; Knoles v. Clark (Civ. App.) 163 s,
W.369.

A suit to enjoin a judgment alleged to be void for alteration and to remove the
cloud cast by a record of such judgment upon plaintiff's land should be removed in its
entirety to the county where the judgment was rendered, under art. 4653, and ar-ticle
1830, subd. 17, and not retained as to the removal of the cloud in the county where
the land was situated, under this subdivision. Lester v. Gatewood (Civ. App.) 166 S.
W.389.

The dtstrtct court of the county in which land lies has jurisdiction of a suit of
trespass to try title to the land, and to remove a cloud from the title, cast by a claim
of defendant to a lien under a deed of trust, and a judgment of the district court of •

another county foreclosing it. Clarke v. A. B. Frank Co. (Civ, App.) 168 S. W. 492.
Where the main purpose of an action was to set aside a trust deed, and injunction

against sale by the trustee was ancillary, suit was properly brought in county where
land lay, instead of in county of residence of trustee or beneficiary as provided for in

junction cases by art. 4653.' Palmer v . .Jaggaers (Civ. App.) 180 ·S: W. 907.
A suit upon purchase-money notes and to foreclose vendor's lien held suit to fix

lien on land, and not governed by exception 14. Holcomb v. Williams (C'iv. App.) 194
S. W. 631.

Under subds. 14, 24, 28, and 30, and article 2147, held, that a suit against the re

ceiver of a foreign corporation to cancel deed of trust and a note given for stock was

properly brought in county where land was situated. Mitchell v. Porter (Civ. App.) 194
S. W. 981.

17. Injunctions, etc.
S€e art. 4653, post, and notes.

Applkcatton in general.-A suit to eruom a judgment alleged to be void for altera
tion and to remove the cloud cast by a record of such judgment upon pladntiffa land
should be removed in its entirety to the county where the judgment was rendered, un

der art. 4653 and article 1830, subd. 17, and not retained as to the removal of the cloud
in the county where the land was situated, under art. 1830, subd. 14, fixing the venue

of suits to remove clouds upon title. Lester v. Gatewood (Civ. App.) 166 S. W; 389.
Where a suit to enjoin the execution of a judgment was not brought in the county

in which the judgment was rendered, as required by art. 4653, and article 1830, subd. 17,
the objection is one of venue, and not of jurisdiction, and it was proper to transfer the
suit to the proper county, instead Of dismissing it. Id.

.

Art. 4653, and article 1830, subd. 17, do not apply where the judgment is void on

its face or upon' the record, but do apply where the alleged invalidity is an alteration
which is not shown to be material. Id.

19. Suits against counties.
See Dallam County v. S. H. Supply Co. (Clv. App.) 176 S. W. 798.
School district.-In view of art. 2822 school district may be sued in other courts than

those of its domicile. Crowell Independent School Dist. v. First Nat. Bank of Benjamin
(Civ. App.) 174 S. W. 878 ..

20. Heads of. departments.
Head of department.-The game, fish, and oyster commissioner is not the head of

an executive department within the meaning of this subdivision. Sterrett v. Gibson
(Civ. App.) 168 S. W. 16.

I

Nature of suit.-This subdivision does not apply to a suit for damages and injunc-
tion. Sterrett v. Gibson (Giv. App.) 168 S, W. 16.

24. Private .corporations, associations, etc.
Cited, Thomas Goggan & Bros. v. Morrison (Civ, App.) 163 S. W. 119; Texas & P.

Ry. Co. v. Conway (Civ. App.) 182 S. W. 52.

Application in general.-Under subds. 14, 24, 28, and 30, and article 2147, held, 'that
a suit against the receiver of a foreign corporation to cancel deed of trust and a note

given for stock was properly brought in county where land was situated. Mitchell v,

Porter (Civ. App.) 194 S. W. 981.
Agency, representative, or offi<:e.-A railroad corporation required by art. 6423 to

maintain its general offices in a designated county may not rely on a plea of privilege
to be sued in another county. International & G. N. Ry. Go. v. Anderson County (Civ.
App.) 174 S. W. 305.

Where officers of Arizona corporation resided in Ft. Worth, Tarrant county, Tex.,
and from office there proceeded all company's business, county was seat of principal
office of company in Texas within this subdivision and special statutes applicable to re

ceiverships for corporations and suits against receivers (articles 2146, 2147, 2150). Com
monwealth Bonding & Casualty Ins. Co. v. Bowles (Civ. App.) 192 S. W. 611.
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Chap. 4) COURTS-DISTRICT AND COUNTY-PRACTICE IN Art. 1830

Plac.e of contract or performance.-Suit on claim for defendant's delivery of damaged
goods bought in C. county to be delivered there, and paid for by taking up draft, mtgltt
be brought in C. county. Rhome Milling Co. v. Cunningham (Civ. App.) 171 S. W. 108l.

A corporation can be sued only in the county of its residence for breach of a writ
ten contract made and to be performed there. Texas Moline Plow Co. v. Biggerstaff
(Civ. App.) 185 S. W. 34l.

Cause of action growing out of contract for insurance, application for which was

made in B. county and accepted in E� county held not to arise in B. county, within this
exception. San Antonio Life Ins. Co.. v. Trammell (Civ. App.) 188 S. W. 718.

Plaintiff's application for insurance in defendant providing that it shall not be bound
by any statements unless incorporated therein, verbal statements of the soliciting agent
to plaintiff give rise to no cause of action against defendant, within exception 24. Id.

Part of the cause of action for breach of warranty of a silo arose in the county
where it was constructed and became defective, so that the company which sold the
material for it could be sued therein. Texas Kalamazoo Silo Co. v. Alley (Civ. App.)
191 S. W. 714.

25. Suits for damages against two or more railroad, etc., companies
or receivers, etc.

Cited, Quanah, A. & P. Ry. Co. v. Galloway (Civ. App.) 165 S. W. 546; Gulf C. &
S. F. Ry. Co. v. Boger (Civ. App.) 169 S. W. 1093.

Injury to freight or other pr-operty.-The object of this exception is to relieve a

shipper of the burden of proving the damage accruing on each line, and the initial car

rier is liable to him for all the damage, and an apportionment is necessary only as be
tween the initial and connecting carriers. Texas Cent. R. Co. v. McCall (Civ. App.)
166 S. W. 925.

26. Suits for personal injuries, against railroad corporations, as

signees, receivers, etc,

Application in general.-Where a switchman was injured in interstate commerce,
and could under subd. 26 have sued in any county where the carrier had an agent, and
he sued in one county, his cause did not continue transitory, but, being fixed, survived
to his administrator in that county. St. Louis Southwestern Ry, Co. of Texas v. Smitha
(Clv, App.) 190 S. W. 237.

Residence.-"Residence," within this subdivision, means living in a particular lo

cality, as distinguished from "domicile," which means living in such locality with in
tent to make it a fixed and permanent home. Pecos & N. T. Ry, Co. v. Thompson, 167
S. W. 801, 106 Tex. 45·6, reversing judgment (Civ. App.) 140 S. W. 1148.

A nonresident suing a railroad company in a county in which it operates its road,
or has an agent, must show that he was a resident of some other state, territory, or

country at the time of the accident. Id. .'
A laborer who went from place to place; in search of work, and working at short

intervals, and who obtained work as a brakeman at a town, and continued in such em

ployment for something over a month to the time of an injury, was either a resident
or a transient, and an action for his injury must be brought in the county in which it
occurred or in the county in which he resided. Id.

Provision that nonresident may sue railroad in any county where operating or hav
ing agent, refers to residence at time suit is commenced, allowing plaintiff, resident in
Texas when injured but removing from state thereafter, to commence action in county
other than that of injury or residence at time of injury. Texas & P. Ry. Co. v. Con
way (Civ. App.) 182 S. W. 62.

28. Foreign, private or public corporations, etc.
Cited, Commonwealth Bonding & Casualty Ins. Co. v. Bowles (Civ. App.) 192 S.

W. 61l.

Application in general.-A foreign railway corporation may be sued in a county in
which it is doing business through the instrumentality of a domestic corporation which
operates a line of railway connecting with the foreign corporation's line at the' state
boundary. Atchison, T. & S. F. Ry, Co. v. Ayers (Civ. App.) 192 S. W. 310; Atchison,
T. & S. F. Ry. Co. v. Stevens (Civ. App.) 192 S. W. 304.

Under subds. 14, 24, 28, and 30, and article 2147, held, that a suit against the receiver
of a foreign corporation to cancel deed of trust and a note given for stock was prop
erly brought in county where land was situated. Mitchell v. Porter (Civ, App.) 194
s. W. 98l.

30. Venue prescribed by particular law.
Venue expressly giv·en.-Under subd. 30 of this article and article 4744, a suit on an

accident certificate held maintainable in the county where the insured died, though the
certificate and the company's by-laws provided that all suits should be instituted in
Dallas county, Tex. International Travelers' Ass'n v, Branum (Civ. App.) 169 S. W. 389.

Suits against receivers, venue for which is prescribed by art. 2147, come within
terms of this subdivision. Commonwealth Bonding & Casualty Ins. Co. v. Bowles (Civ.
App.) 192 S. W. 611.

Exceptions Nos. 3, 6, and 12, and paragraph 30, construed, and held that, in action
against nonresident on purchase money notes payable in named county, and to fore
close vendor's lien, plaintiff had option to bring suit in another county in which he
lived. Holcomb v. Williams (Civ. App.) 194 S. W. 631.

Under subds. 14, 24, 28, and 30, and article 2147, held, that a suit against the re
eelver of a foreign corporation to cancel deed of trust and a note given for stock was

properly brought in county where land was situated. Mitchell v. Porter (Civ. App.)
194 S. W. 981.
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Art. 1831. Issuing process and taking depositions, no. waiver of plea;
use of deposition ; cause transferred when; costs.

Cited, Hickman v. Swain (Sup.) 167 S. W. 209.

Transfer of .cause.-In view' of arts. 1903, 2308, articles 1831-1833 authorize the trans
fer, on defendant's plea of privilege, of a case pending in the justice court in one county,
to such a court in another. Dalhart Ice & Electric Co. v. Tinsley (Civ. App.) 180 S:
W.619.

Art. 1832. If plea sustained, no dismissal, but transfer.
Cited, Hickman v. Swain, 106 Tex. 431, 167 S. W. 209; Commonwealth Bonding &

Casualty Ins. Co. v. Bowles (Civ. App.) 192 S. W. 611.
Transfer.-Under Vernon's Sayles' Ann. Civ. St. 1914, art. 1830, providing that trans

fer or assignment of a chose in action shall not change the venue, in an action on con

tract against a school district in which the receiver of plaintiff's assignor is a party
defendant, the school district may claim a transfer under this article to the county of
its situs notwithstanding nonresidence of such receiver. 'Roaring Springs Independent
School Dist. v. McAbee (Clv. App.) 187 S. W. 431.

Art. 1833. When plea sustained, order changing venue.recocd trans
mitted.

Cited, Thomas Goggan & Bros. v. Morrison (C'iv. App.) 163 S. W. 119; Durango
Land & Timber Co. v. Shaw (Clv, App.) 165 S. W. 490; Hickman v. Swain (Sup.) 167
S. W. 209.

Transfer In g.eneral.-In v;iew of arts. 1903, 2308, articles 1831-1833 authorize the
transfer, on defendant's plea of privilege, of a case' pending in the justice court in one

county, to such a court in another. Dalhart Ice & Electric Go. v. Tinsley (Civ. App.)
180 S.. W. 619.

Appeal.-Under this article an order sustaining a plea of privilege to be sued in an

other county is appealable before trial. Hickman v. Swain, 106 Tex. 431, 167 S. W. 209.
Under this article judgment of district court sustaining plea of privilege to the venue

held reviewable in Court of Appeals. Woelfel v. McKean, Eilers & Co. (Civ. App.) 175
S. W. 476.

Under arts. 1827, 1830, 1832, 1833, 190.3, 2062, and District Court Rules 53, 55 (142
S. W. xxi), bill of exceptions to overruling of plea of privilege held unnecessary. Holmes
v. Coalson (Civ. App.) 178 S. W. 628.

Art. 1834. [1195] [1199] When water course or highway is county
boundary.

Cited, Thomas Goggan & Bros. v. Morrison (Civ. App.) 163 S. W. 119.

CHAPTER FIVE

PARTIES TO SUITS

Art.
1835. Suits by and against counties, etc.
1836. Suits .by executors, etc.
1839. Suits for wife's separate property.
1840. Against husband and wife for neces-

.

saries, etc.'
1841. For wife's debts, etc.

Art.
1842. Several obligors in any contract may

be joined, etc.
1843. Parties conditionally liable may be

sued, when.
1848. Additional parties may be brought

in, when.

Article 1835. [1196] [1200] Suits by and against counties, cities,
etc.

Actions by or for use of county.-Where a county was the owner of an undivided in

terest in certain land, it could maintain trespass to try title to recover the entire land
as agatnst one deraigning title under a void grant to another county. Yoakum County
v. Slaughter (Civ. App.) 160 S. W. 1175.

Suits against cities.-Where cit.y purchased land for reservoir, failed to pay part
of price, and vendor sought to foreclose implied lien on part of land not used for reser

voir, foreclosure was not in conflict with Const. art. 11, § 9, prohibiting forced sale of

city's property owned for public purposes. City of Ft. Worth v. Reynolds (Civ. APP.)
190 s, W. 501.

Suit against school district.-A school district is a necessary party to a suit to en

j01.ll the collection of taxes assessed in the district, since, under art. 2853, a school dis
trict is a municipal corporation, and under this article all suits against such corpora
tions must be against it in its corporate name. Vance v. Miller (Civ. App.) 170 S. W.
838, judgment reversed (Sup.) Miller v. Vance, 180 S. W. 739.

Garnishment.-The· provisions in the charter of a city that· it and its officers, or

agents, shall not be "required to answer any writ of garnishment against the city" ex

empts absolutely the city from garnishment. Morgan v. City of Beaumont (Civ, App.)
157 S. W. 207.

Liability and consent of state to be sued.-The state, under the law, cannot be Rued
without permission of the Legislature. Rowland v, Klepper (Civ. App.) 189 S. W. 1033.
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Chap. 5)

Art. 1836. [1197] [1201] Suits by executors, etc.
Authority of administrator to sue-To cancel deed.-Where property is conveyed by

a decedent during his lifetime, whether bona fide or in fraud of creditors, such prop

erty forms no part of estate, and administrator is without authority to sue for its re

covery. Powell v. Stephenson (Civ. App.) 189 S. W. 57(}.

Capacity in which to sue.-An executor, in his individual capacity, may sue to es

tablish his title to the property of the estate claimed by a cestui que trust. Pryor v.

Krause (Civ. App.) 168 S. W. 498.

Foreign executor.-In suit by divorced wife for funds paid into bank for husband in

payment for community property, executors named in such husband's will, one qualified
in another state, but neither in Texas, had no standing to sue for the fund. Baber v.

Galbraith (Civ. App.) 186 S. W. 345.
.

Suits by guardian.-The general guardian of minors may maintain suit against them,
a guardian ad litem being appointed for them. Kidd v. Prince (Civ. App.) 182 S. W. 725.

Art. 1839. [1200] [1204] Suits for wife's separate property.
Actions by husband.-Under this article, the husband may sue for personal injuries

to the wife; recovery therefor being, by Acts 34th Leg. c. 54, art. 4621, declared her sep
arate property. Texarkana Telephone Co. v. Burge (Civ. App.) 192 S. W. 807.

Actions by wife.-Where a husband's brutality forced his wife to leave him., he
was guilty of abandonment, and she might thereafter sue as a feme sole. Texas City
Terminal Co. v. Thomas (Civ. App.) 178 S. W. 707.

Joinder of husband and wife.-In a suit to recover homestead property, the wife was

not a necessary party, as her claim of homestead would have been no defense thereto, and
she was bound by the judgment rendered against her husband. Brown v: Foster Lumber
Co. (Civ, App.) 178 S. ·W. 787.

Art. 1841 was not repealed by Acts 33d Leg. c. 32 (Vernon's Sayles' Ann. Civ. St.
1914, arts. 4621, 4622, 4624); therefore a husband was a necessary party to a suit to par
tition land claimed by his wife. Tannehill v. Tannehill (Civ. App.) 171 S. W. 1050.

In husband's suit, making purchaser at tax sale defendant, to vacate and set aside
judgment under which sale was made, and for a decree for land, though wife of own

er was not a necessary party making her a party did not injuriously affect defendant,
but purchaser, while not a party to the tax suit, was a necessary party. ROWland v.

Klepper (Civ. App.) 189 S. W. 1033.
In action to vacate judgment against wife and others, husband was a necessary party,

and other defendants in former action were not necessary parties. Shaw v. Proctor (Civ.
App.) 193 S. W. 1104.

Art. 1840. [121>1] [1205] Against husband and wife, for necessa

ries, etc.
Venue.-Under Rev. St. 1911, art. 1840, action against husband and divorced wife

for necessaries purchased during the marriage held properly brought in the county of the
wife's residence. Trammell v. Neiman-Marcus Co. (Civ. App.) 179 S. W. 271.

Art. 1841. [1202] [1206] For wife's debts, etc.
Repeal.-This article was not repealed by Acts 33d Leg. c. 32 (Vernon's Sayles' Ann.

Civ. St. 1914, arts. 4'621, 4622, 4624); therefore a husband was a necessary party to a suit
to partition land claimed by his wife. Tannehill v. Tannehill (Civ. App.) 171 S. W. 1050.

Competency as witness.-Under this article, a husband, being a necessary party to a

suit to partition land claimed 'by his' wife, was not rendered a competent witness con

cerning an alleged gift to hi.s wife by a decedent, notwithatanding Acts 33d Leg. c.

32. (Vernon's Sayles' Ann. Civ. St. 1914, arts. 4621, 4622, 4624). Tannehill v. Tannehill
(Civ. App.) 171 s. W. 1050.

.

Art. 1842. [1203] [1207] Several obligors to any contract may be
joined, but, etc.

Construction and applicatlon.-In an action on note, person not shown to be either
maker or indorser held not a necessary or proper party, though pencil notation recited
that he had assumed its payment. Grisham v. Connell Lumber Co. (Civ. App.) 164 S.
W. 1107.-

The maker of a note is the proper party defendant in an action thereon, and, if
he desires that the payee shall be made a party, he must request it. Tardio v. lfirst
Nat. Bank of Bryan (Civ. App.) 166 S. W. 118(}.

In an action on a note and to foreclose the lien upon a collateral note, the payor of
the collateral note, who indorsed it in blank, was not a necessary defendant. Baldwin
v. Jordan (Civ. App.) 171 S. W. 1016.

Where the contractors had indorsed the draft drawn on the trustees of a school dis
trict and transferred by them to the pla.intlff bank, they were properly joined with the
trustees as defendants. Crowell Independent School Dist. v. First Nat; Bank of Benja
min (Civ. App.) 174 8. W. 878.

Guarantors are bound by a separate contract to that of their principal, and cannot
as a rule be made parties in suit against him. Young v. Bank of Miami (Civ. App.) 175
S. W. 110'2.

In an action against a railroad ticket agent to recover money converted to his own

t.se, the surety company which had guaranteed the railroad against loss by the agent's
defalcation was properly joined as a party defendant. Stephenville North & South Texas
Ry, Co. v. Orier (Ctv. App.) 178 S. W. 984.

In action on' note, parties alleged by defendant to be primarily liable thereon held
proper parties to the action. Adams v. First Nat. Bank of Waco (Civ. App.) 178 S. W.
993.

Under arts. 1830 and 1842, a bona fide holder for value of an account could bring suit
thereon against a bank, assignor and guarantor of the account, jOintly with the parties

COURTS-DISTRICT AND COUNTY-PRACTICE IN Art. 1842
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Art. 1842 COURTS-DISTRICT AND C.OUNTY-PRACTICE IN (Title 37

primarily liable thereon, resident elsewhere, in the county of the residence of the bank.
Carver Bros. v. Merrett (Civ. App.) 184 S. W. 74l.

.

Arts. 587, 1842, 1843, 6336, and 6337, pr.rvidlng ·the manner of suing obligors other
than the prmclpals on notes, bills, etc., apply only to suits against obligors not primarily
liable, so that it is not necessary before suing the absolute guarantor of a note to sue the
principal, nor to make him a party. Slaughter v: Morton (Civ. App.) 185 S. W. 905.

There was no misjoinder of parties, where a life insurance company sued together its
agent and the sureties on his bond securing his indebtedness to the company. Shaw
v. Southland Life Ins. Co. (Civ. App.) 185 S. W. g,15.

.

If, for valuable consideration, party assumes debt of another to third party, third
party may sue his debtor and party assuming debt jointly, or either separately. Roberts
v. Abney (Civ. App.) 189 S. W. 110l.

May sue one or more joint promisor-s.-A dismissal as to one bondsman in a bail bond
does not prevent judgment being entered against another. Hodges v. State, 73 Cr. R.
634, 165 S. W. 613. ,

A bail bond is a joint and several obligation, and the dismissal as to one bondsman
thereby does not prevent judgment being entered against another. General Bonding &
Casualty Ins. Co. v. State, 73 Cr. R. 649, 165 S. "'il. 615.

Without discontinuance as to principal on note, who had not appeared, for some rea

son .mentioned in 'arts. 1842 and 1843, the judgment against the surety was erroneous.
Dunn v. Home Nat. Bank (Civ. App.) 181 S. W. 699.

Art. 1843. [1204] [1208] Parties conditionally liable may be sued,
when.

Cited, Young v, Bank of Miami (Civ, App.) 161 s. W. 436; Dunn v. Townsend (Civ.
App.) 163 S. W. 312; Adams v. First Nat. Bank of Waco (Civ. App.) 178 8'. W. 9£l3.

In gener-al.-Under this article held, that replevy bond, if nut enforceable against
nonresident defendant, can at least be enforced by judgm-ent against sureties. Ameri
can Surety Co. of New York v. Stebbins, Lawson & Spraggins Co. (Bup.) 180 s. W. 101,
answer to certified questions conformed to (Civ. App.) 181 s. W. 567.

In an action on a note executed by defendant's father which it was claimed de
fendant agreed to pay, the father is not a necessary party. Thornburg v: Moon (Civ.
App.) 180 S. W. 959.

Without discontinuance as to principal on note, who had not appeared, for some rea

son mentioned in arts. 1842 and 1843, the judgment against the surety was erroneous.

Dunn v. Home Nat. Bank (Civ. App.) 181 S. W. 699.
Arts. 587, 1842, 1843, 6336, and 6337, providing the manner of suing obligors other than

the principals on notes, bills, etc., apply only to suits against obligors not primarily lia
ble, so that it is not necessary before suing the absolute guarantor of a note to sue the

principal, or to make him a party. Slaughter v. Morton (Civ. App.) 185 s. W. 905.
Under Const. art. 5, § 16, and Rev. St. 1911, arts. 3206, 3457, held, that county court

had exclusive original jurisdiction of claim against administrator of deceased principal in
a note signed by sureties and secured by mortgage, in view of this article, giving right'
to sue sureties alone, though one of the sureties was dead, and administration was pend
ing on his estate. Putney v. Livingston (Civ. App.) 192 S. W. 2591.

Principal a fugitive from justice . ........,.In view of this article, permitting suit against the
surety. on a bail bond alone, he cannot complain that the proceeding was dismissed as to
the prtncipal, where the latter was a refugee from justice. General Bonding & Casu
alty Ins. Co. v. State, 73 Cr. R. 649, 165 S. W. 615 ..

Insolvency of principal.-Even though the maker of.a note was insolvent, held, that
a surety who gave notice to the payee and others as to whom he was surety upon non

payment, requesting that suit be brought, pursuant to art. 6329, was discharged from lia
bility upon failure to bring suit within the ttme provided by article 6330 against all
parties; the bringing of such suit not being excused by articles 6336 or 1843. Central
Bank & Trust Co. of Houston v. Hill (Civ, App.) 160' s. W. 1099.

Art. 1848.
when.

Bring,ing In new parties-In Gener-al.-In an action for an accounting by an agent
against another agent, both being interested in commissions on the 'sale of stock, join
der of another agent as defendant, who had been brought into the transaction by the first
defendant after plaintiff had left the country, held proper. Harless v. Haile (Civ. App.)
174 s. W. 1020.

There is no misjoinder of parties where the original payee of the note is brought in
after suit by the indorsee against the maker, and the maker prays either that the note
be canceled, or that he have judgment against the payee. Latham Co. v. Snell (Civ. App.)
176 s. W. 917.

_

One who, as between himself and a defendant in any suit, is the principal obligor
may be impleaded by such defendant, who may have judgment over against such primary
obligor. Adams v. First Nat. Bank of Waco (Civ. App.) 178 S. W. 993.

Under this article the court may refuse to allow additional parties defendants, when
not necessary parties, where such action would prejudice plaintiff's right by delaying
the trial. Id.

In action by bank on note, where maker alleged as. defense agreement with payee for
deposit with plaintiff bank of moneys realized from sale of lands' out of which note was

to be paid, the payees of such note were proper parties to be impleaded as cross-defend
ants. Seabrook v. First Nat. Bank of Port Lavaca (Civ. App.) 192 S. W. 314.

Where makers of note are sued thereon, if they desire to recover against a stran
ger to note primarily liable therefor, the proper method is to make him a party to

suit, and plea in abatement for misjoinder of parties cannot be sustained.• Randals
.

v. Pecos Valley State Bank (Civ. App.) 192 s .. W. 363.
-- Application and p·roceeding,s thereon.-Under this article the court may, in its

discretion, determine whether plaintiff shall pe compelled to delay the trial to meet
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new matter set up, by a third person, not a necessary party for the first time at the mo

ment of the trial. Coleman v. Garvin (Civ. App.) 158 S. W. 185.

Time for bringing In new parties.-Under this article, where court abused its discre
tion in determining whether delay was reasonable in bringing in party, the appellate court
will review it. Grand Lodge, Colored K. P. of Texas v. Cleo Lodge No. 222, Colored K.

P. (Civ, App.) 189 S. W. 764.

Substitution.-Where a defendant is in court in his individual capacity, an amended

petition complaining of him in his capacity as executor and trustee, based on the same

facts, is properly allowed. Pryor v. Krause (Civ. App.) 168 S. W. 498.

Intervention.-Where the district court had jurisdiction it may, under this article, al
low one asserting a laborer's lien against defendant's property which was less than the

jurisdictional amount, to become a party. Ferrell-Michael Abstract & Title Co. v.

McCormac (Civ. App.) 184 S. W. 1081; see, also, notes at end of this chapter.

DECISIONS RELATING TO SUBJECT IN GENERAL

1. Persons who mayor must sue as platrrtlff's-e-Oapacf ty and interest in general.
The holder of a bare legal title to a chose in action may sue thereon although he has no

beneficial interest. City of San Antonio v. Reed (Civ. App.) 192 S. W. 549.

2. -- Assignee.-An attorney to whom was assigned a contingent interest in the
amount to be recovered was not such an interested party as to require that he be
made a party to the action or to make the petition, which failed to make him a party
subject to a plea in abatement for defect of parties. Chicago, R. I. & G. Ry. Co. v. Cosio
(Clv, App.) 182 S. W. 83.

3. -- Consignor.-The real parties in interest may recover in their own right for
loss or damage to a shipment of live stock, though the contract of shipment was made in
the name of another. Gulf, C. & S. F. Ry, Co. v. Drahn (Civ. App.) 163 S. W. 330 .

.

9. -'- Agent.-Where title to land remains in his principal, a broker whose com

mission is contingent on closing sale has not such an interest in the sale contract as
entitles him to sue for its breach, although the contract is made in the broker's name.
Hardie v. Dan Sonnentheil Co. (Civ. App.) 1�� S. W. 1161.

10; -- Partnership.-A judgment for two partners, one of whom was not a party
to the action, is invalid. Western Grocery Co. v. K. Jata & Co. (Civ. App.) 173 S. W.
618,

Where a sum of money was paid over by one member of a firm with the consent of
the others an action to recover the same does not abate on the death of one of the
partners, and judgment is valid, though neither his heirs nor legal representatives
were made parties. Broussard v. Le Blanc (Civ. App.) 182 s. W. 78.

An action by plaintiffs individually to recover property purchased by defendant
rrom a firm composed of the platntitts would not be abated, as the fact, if any, that there
was no partnership when the suit was brought was a matter of evidence to be shown
at the trial. James v, Doss (Civ. App.) 184 s. W. 623.

15. Persons who may join as plaintiffs-In general.-A purchaser who has trans
ferred his interest to a subsequent purchaser, who assumed and agreed to pay the
vendor's lien note, may nevet-theless seek a rescission of the sale to him, in which action
the subsequent purchaser may join to enable him to make complete restitution to the
vendor. Hurst v. Knight (Civ. App.) 164 8. W. 1072.

Joinder of number of banks and their stockholders in suit to enjoin collection of tax
levied upon their property at a higher proportionate value than upon that of other own
ers held proper. Brown v. First Nat. Bank of Corsicana (Civ. App.) 175 S. W. 1122.

Such joinder held proper, though one bank further alleged that defendants sought to
tax it on stock in other corporations held by it. Id.

A joint owner of a shipment of live stock was properly joined as plaintiff in a suit
for damages to the shipment; nothing in the Carmack amendment depriving him of
his right to join in the suit and recover. Kansas City, M. & O. Ry, Co. of Texas v. Corn
(Civ. App.) 186 S. W. 8017.

All parties necessary to final disposition of main issue in a suit should be joined, and
their omission will require either a dismissal or a stay of proceedings until brought in.
Collin County School Trustees v. Stiff (Civ. App.) 190 S. W. 216.

20. --. Joint owners, when.-In· suit for breach of landlord's written contract to
rent land and rurntsn animals, tools, and seed for cultivation, where plaintiff alleged that
land was leased to him and another jointly; such other should have been joined as plain
tiff. Dawson v. George (Civ. App.) 193 S. W. 495.

29. -- State or United States.-The state superintendent of public buildings and
grounds could be restrained by injunction froIIlj interfering with the exercise of a right
granted by a resolution of the Legislature; the action not being one against the state.
Conley v. Texas Division of United Daughters of the Confederacy (Civ. App.) 164 s.
W.24.

Under arts. 7737 and 7738, a plaintiff may maintain trespass to try title against
agents for the state in possession, where he has title and right of possession, although the
state. has not consented to the suit. Imperial Sugar Co. v. Cabell (Civ, App.) 179 s. W.83.

34. Persons who may be joined as defendants-In general.-Where G. is only a

stakeholder, and the question is whether defendant W. is entitled to all G. is holding, or

Whether plaintiff, under his contract with W., is entitled to half of it, plaintiff may join
both as defendants, and have judgment against both; garnishment not being necessary.
Woolley v. Canyon Exch. Co. (Civ. App.) 159 S. W. 403.

The bank was not a proper defendant in an action by the maker of a check given
for goods purchased to cancel the check and shipping order and enjoin the prosecution of
a suit to enforce payment of the check by the seller of the goods. Thomas Goggan &
Bros. v. Morrison (Civ. App.) 163.S. W. 119.

In an action to recover bonus donated to trustees by real estate promoter to en

courage .bullding of railroad, purchasers in reliance thereon held proper parties. West
'l'exas Bank & Trust Co. v. Matlock (Civ. App.) 172 s. W. 162.
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It is proper for all parties claiming an interest in the fund in suit to be joined as

defendants in order that all rights may be determined in one suit. City of San Antonio
v. Reed (Civ. App.) 192 s. W. 549.

In suit for breach of written contract to rent land and furnish animals, tools, and
seed for cultivation to plaintiff and another jointly, if such other refused to join as

plaintiff he should have been ma.de a defendant. Dawson v. George (Civ. App.) 193 S.
W.495.

37. -- Principal and agent.-In a suit on a contract made by an agent, where his
authority to make it is questioned, the agent is a proper party defendant if sued in the
alternative as liable in the event of determination that he had no such authority. San
Angelo Cotton Oil Co. v. Houston County Oil Mill & Mfg . Co. (Civ. App.) 185 S. W. 887.

44. -- Foreclosure proceedings.-In a proceeding to enforce a chattel mortgage,
others clalmdngv a prior lien to the mortgaged property are proper parties, and it is
immaterial if the mortgagee has sold the mortgaged property. Neblett v. Barron (Civ.
App.) 160 S. W. 1167.

In an action on a note and to foreclose a vendor's lien securing it, a bank which had
possession of the note and was wrongfully claiming to own it was a proper party.
Buckholts State Bank v. Harris (Civ. App.) 194 S. W. 961.

45. Persons who must be joined as defendants>-In general.-Attachment plaintiffs
held necessary parties to a suit to recover from the sheriff the proceeds of a sale under
execution- on a judgment in favor of the attachment defendant. Needham v. Cooney (Civ.
App.) 173 S. W. 979.

If reformation of transfer of interest in business to include claim sued on was de
sired, held that the transferor should have been made a party. City of Brownsville v.
Tumlinson (Civ. App.) 179 8'. W. 1107.

All parties necessary' to the final disposition of main issue in a suit should be joined.
Collin County School Trustees v. Stiff (Civ. App.) 190 S. W. 216.

46. -- Actions on contract.-Where defendants guaranteed certain assets of a bank
on transferring them to plaintiff, the principal debtors were not necessary parties to a

suit on the guaranty. Young v. Bank of Miami (Civ. App.) 161 S. W. 436.

50. -- Aglainst corporation.-Where, in a suit to cancel a note given for railroad
stock, the company's assets, franchises, and charter were sold, and a receiver discharged,
it was plaintiff's duty to join the managers and directors of the company, and, not hav
ing done so, a judgment of cancellation was a nullity. Jones v. Abernathy (Civ. App.)
174 s. W. 682..

Where� in a suit on a note secured by a deed of trust, recovery is denied because held
as collateral security for a railroad note Which was void, cancellation of the note and
deed o� trust cannot be had in the absence of either the railroad or the receiver, as par
ties, under Vernon's Sayles' Ann. Civ. St. 1914, arts. 6630, 6631. Jones v. Nix (Civ. App.)
174 s. W. 685.

52. -- Suits to set aside sa Ie.-The remaindermen who joined with a life tenant in
a conveyance of the property are necessary parties without whose appearance the court
cannot decree a rescission in favor of the purchasers for misrepresentation of the title.
Hurst v. Knight (Civ. App.) 164 s. W. 1072.

In a suit for the conversion of certain horses, upon which plaintiff alleged a lien, the
owner, who had 'contracted with plaintiff for their care, and of whom the defendant pur
chased, while a proper, was not a necessary, party. Liberal Loan & Realty Co. v. Mey
ers (Civ. App.) 186 S. W. 433.

53. -- Conversion.-In suit by chattel mortgagees against purchaser of mortgaged
property, for conversion, mortgagors were not necessary parties defendant, though proper
parties. T. W .. Ma.rse & Co. v. Flockinger (Civ. App.) 189 S. W. 1017.

55. -- Principal and agent.-In an action to foreclose chattel mortgages on ma

chinery sold to a contractor with a county, in which the county claimed to have been
an undisclosed principal, the agent was not a necessary party to a determination of the
issues as between plaintiff and, the county. Dallam County v.. S. H. Supply Co. (Civ.
App.) 176 s. W. 798.

59. -- Garnishment proceedings.-Defendant in the principal suit is not a party to
garnishment proceedings, unless he voluntarily intervenes or is required to intercede.
Johnson v. Hall (Civ. App.) 163 s. W. 399.

60. -- Action to determine water rights.-In suit to enjoin interference with an

irrigation ditch across defendants' land, water company held not a necessary party.
Houk v. Robinson (Civ. App.) 160 S. W. 120.

63. -- Creditors' suits.-Adverse claimants or lienholders are necessary parties to
a suit to compel the delivery of property to the judgment creditor only when such deliv
ery would destroy the lien or claim. Needham v. Cooney (Civ. App.) 173 S. W. 979.

In creditor's suit on theory that note was delivered in trust for payees' creditors,
payees who had transferred the note, held necessary parties. Barcus v. Parlin-Orendorf
Implement Co. (Giv. App.) 184 S. W. 640.

65. -- To enjoin sale under execution.-In suit to restrain sale by constable under
execution to satisfy judgment, judgment creditor held necessary party defendant. Allen
v. Carpenter (Civ. App.) 182 S. W. 430.

69. -- Suits on negotiable instruments.-In action on note, there was no defect in
parties by failure to join as defendant one not a party to note in suit, but who had been
maker of note, in renewal of which note in suit had been executed by defendants, his
sureties on original note. Randals v. Pecos Valley State Bank (Civ, App.) 192 S. W. 363.

70. -- Foreclosure proceedings.-In a suit against .a purchaser of real estate on

purchase-money notes executed by him and to foreclose a vendor'S lien, a subsequent
purchaser of the land from the purchaser is not a necessary. party. Coleman v. Garvin
(Civ. App.) 158 S. W. 185.

The wife of the purchaser is not a necessary party to action to enforce the vendor'S
lien, though the purchaser has used the property as a homestead. Waldon v. Davis (Civ.
App.) 185 S. W. 1000.
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71. Interple'ader.-That defendants pleaded on information and belief that money
was due .H. and not plaintiff held not to show such partiality as prevented them from in

terpleading H. Pulkrabeck v. Griffith & Griffith (Civ. App.) 179,S. W. 282.
Where a bank interpleaded parties claiming, to own a fund, each occupied position of

plaintiff, and became entitled only upon showing good title, it not being enough that the
adversary party had no right. Baber v. Galbraith (Civ. App.) 186 S. W. 345.

72. Persons entitled to intervene and g,rounds of intervention-I n general.-In a tax

payers' suit to enjoin a city's enforcement of an illegal tax plan, the request of another
taxpayer to intervene by a petition not seeking identical relief held properly denied.

City of Houston v. Baker (Civ. App.) 178 S. W. 820.

73. -- Interest in subject of action in general.-In a suit by a riparian proprietor
to enjoin the removal of a sand bar, which obstructed the flow of salt water into the
fresh-water stream by which his land was located, held, that an adjoining landowner

might intervene as party plaintiff. Houston Transp. Co. v. San Jacinto Rice Co. (Civ.
App.) 163 S. W. 1023.

Interveners, under their allegation that they were jointly interested with plaintiff in
lands and waters in controversy, held proper parties. Moore v. Toyah Valley Irr. Co.
(Civ. App.) 179 s. W. 550.

74. -- Grantees or purchasers.-Where plaintiff asserted misrepresentations in
selling him stock and mismanagement on the part of the corporate directors, others who
acquired stock at different times cannot intervene as parties plaintiff. Thomas v. Bar
thold (Civ. App.) 171 s. W. 1071.

The purchase of a cause of action during the pendency of a suit does not vest the

purchaser with a right to intervene. Duke v. Trabue (Civ. App.) 180 S. W. 910.
Where grantor suing to set aside deed claimed to have been secured through gran

tee's fraud, sold the land, and lis pendens purchaser intervened, intervention merely
.added party to action, and did not change its character. Gabb v. Boston (Sup.) 193 s.
W.137.

75. -- Cr�ditors.-In a suit involving the disposition of the proceeds of moneys
held in trusti for deceased life tenant, a creditor of the life tenant may intervene, for
he would be entitled to compel administration, and thus determine the right to the prop
.ertv. Barnett v. Elliott (Civ. App.) 160 S. W. 671.

82. Status and rights and liabilities of intervene,rs.-The rights of an intervener are

limited. Reinertsen v. E. W. Bennett & Sons (Civ. App.) 185 s. W. 1027.
Where, in an action to recover money, the defendant disclaims any interest and in

tervener claims it, but neither plaintiff nor intervener establishes title, the money should
be left in the hands of the defendant. Carranza v. Hicks (Civ. App.) 190 s. W. 540.

83. Defects,and grounds of objection to parties in general-Mode of objection.-Omis
sion of necessary parties is a defect rendering petition subject to general demurrer.
Minear v. McVea (Civ. App.) 185 s. W. 1048; Brown v. First Nat. Bank of Corsicana
(Civ. App.) 175 s. W. 1122;' Oliver v. Smith (Civ. App.) 187 s. W. 528.

Objection to error in rendering judgment for two partners, one of whom was not a

party to the action, may be reached by plea in abatement, demurrer, or appeal. Western
Grocery Co. v. K. Jata & Co. (Civ. App.) 173 S. W. 518.

In action against owner of realty-to recover commissions under contract joined with
action of tort against owriers and others, demurrers addressed to the question of mis
joinder of parties and causes of action held properly overruled. Madden v. Shane (Civ.
App.) 185 S. W. 908.

A suggestion to trial court that defendant corporation was nonexistent may be con

sidered as raising question of right of such corporation to prosecute an appeal: Corsi
cana Transit Co. v. Walton (Civ. App.) 189 S. W. 307.

All parties necessary to the final disposition of main issue in a suit should be joined,
and their omission will require either a dismissal or a stay of proceedings until brought
in. Collin County School Trustees v. Stiff (Civ. App.) 190 �. W. 216.

84. -- Time for objection.-A defect in parties plaintiff may be taken advantage
of on appeal, even though the nonjoinder was not pleaded or the question raised in the
court below. Chicago, R. I. & G. Ry Co. v. Oliver (Civ. App.) 159 s. W. 853.

Where defendant went to trial without objecting to nonjoinder of other parties, his
plea in abatement, not being filed until four days after the trial had begun, his right to
object on appeal to the nonjoinder was waived. Sullivan v. State (Civ. App.) 164- s. W.
1120.

In an action by a widow for the wrongful death of her husband, an objection that
she was not entitled to sue for any damages sustained by his parents should be raised
upon the filing of the petition showing that the suit was on behalf of the parents; it not
appearing that they were under any disability whatsoever. Galveston, H. & S. A. Ry.
Co. v. Pennington (Civ. App.) 166 S. W. 464.

A defendant held not entitled to complain 'first on appeal of the misjotnder of plain
tiff's wife. Galveston, H. & S. A. Ry. Co. v. Brassell (Civ., �pp.) 173 S. W. 522.

The rendering of a decree without the presence' of necessary parties can be consid
ered on appeal, though no objection was raised. Ncedha.m v. Cooney (Civ. App.) 173 S.
W.979.

Where the petition discloses on its face that there are necessary parties who were
not made parties to the suit, the objection may be raised for the first time on appeal. Id.

In action against maker of note, plaintiff, failing to object for over a year to the
joinder of cross-defendants, held to have waived its right to object on the ground that
their joinder would delay the trial. Adams v. First Nat. Bank of Waco (Civ. App.) 178
s. W. 993.

,

In trespass to try title against a married woman sued as a feme sole, where her plea
in reconvention did not disclose her coverture, plaintiff's objection, that defendant, on ac
count 'of coverture, could not recover the damages set up in the plea of reconvention,
came too late when first made in the motion for new trial. Hamlett v. Coates (Civ. App.)
182 S. W. 1144.

.

.

Where defendant in an action by an abandoned wife to recover damages for slander
made no effort to abate the suit upon the ground of her coverture, he could not, after
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judgment on the merits, first raise that objection; that being a defense which he might
waive. Davis v. Davis (Civ. App.) 186 S. W. 775.

85. -- Pleas.-A plea in limine by a defendant, sued in his individual capacity,
which sets up a pending action by him in his individual capacity and as executor and
trustee, and prays for a dismissal for want of proper parties on the ground. that he
should have been sued in his representative capacity, does not show defect of parties,
but authorizes an amended petition stating a cause of action against him in his repre
sentative capacity to support a judgment against him in that capacity. Pryor v. Krause
(Civ. App.) 168 s. W. 498.

86. -- Want of capaoity or Inte·rest.-The right of an executor to sue and recover

property of the estate may only be questioned under a plea in abatement. Purington v.

Broughton (Civ. App.) 158 s. W. 227 .

.

Where plaintiff conveyed a portion of the land in controversy to his attorneys for
fees, and they prosecuted the suit successfully, defendant could not complain. that the at
torneys were not made formal parties. Wickizer v. Williams (Clv. App.) 173 s. W. 288,
rehearing denied 173 S. W. 1162.

.
'

General demurrer to petition did not raise issue of form and manner of presenting
suit, such as right of district trustees to malntain suit in capacity in which they sued.
Price v: County School Trustees of Navarro County (Civ. App.) 192 S. W. 1140.,

87. -- Nonjoinder of parties plaintiff.-Want of necessary parties may be raised
for the first time on appeal, and it is not necessarv to plead nonjoinder. Dawson v.

George (Civ. App.) 193 s. W. 495.
88. -- Nonjoinder of parties defendant.-Where plaintiff showed that he held an

equitable assignment of certain funds belonging to defendant in the hands of G., who was

,not a party, a provision of the judgment for plaintiff that he was entitled to the fund
as against G. was a nullity as to G., though such fact did not Invaltde.te the judgment;
G. being a proper, though not a necessary, party. McLane v: Haydon (Civ. App.) 160
S. W. 1146.

94. Waiver of defects and objections-NonJoinder of parties plaintiff._:__Defendant
must plead; nonjoinder of necessary parties plaintiff. Industrial Cotton Oil Co. v, Lial
(Civ. App.) 164 S. W. 40.

95. -,- Misjoinder of parties plaintiff.-Under rule 24 for district courts (142 S. W.
xlx) , objection to petition for misjoinder of plaintiffs, if raised by demurrer, held waived,
where it was not called to the court's attention until the filing of a special exception after
several intervening terms of court. Garner v: Jamison (Civ. App.) 162 s. W. 940.

96. -- Nonjoinder of parties defendant.-Where, in an action on notes, and to
foreclose a mechanic's lien, the answer of the makers disclosed that they relied upon a

release from .thelr grantee, the original lienor and payee of the notes, and the defendant
present owner of the property did not ask for additional parties, he could not complain
after judgment because such grantee was not made a party. Hartfield V.· Greber (Civ.
App.) 160 S. W. 603.

Where a member of a firm is sued a-ione on its obligation, by his failure to take ad
vantage of the omission to join his partner or the firm by proper plea in abatement he
waives his right to such joinder. Sellers v. Puckett (Civ. App.) 180 S. W. 639.

Defect of the petition in suing one partner alone on the firm's obligation is waived
by defendant not interposing plea in abatement. Carr v. Wright (Clv. App.) 190 S. W.
254.

97. -- Misjoinder of parties defendant.-A misjoinder of parties may be waived.
Madden v: Shane (Civ. App.) 185 S. W. 908.

98. -- Misnomer.-In a suit by a private citizen under authority of Rev. St. 1911,
art. 4674, to enjoin an incorporated club from maintaining a liquor nuisance, if club
desired to avail itself of a misnomer in petition, it should have pleaded it in abatement,
and, having appeared and answered in its proper name, it is concluded from objecting to
misnomer, and court properly entered judgment against it by its proper name. Rowan
v, Stowe (Civ. App.) 193 S. W. 434.

CHAPTER SIX

PROCESS AND RE1'URNS

Art.
1850.
1851:

1852.
1853.

Requisites of citation; when to issue.
One citation to each county where

there is a defendant.
Citation shall contain, what.
Defendant out of county to have copy

of petition.
Duty of officer receiving citation.
Service of citation within the county.
Service without the county.
Against incorporated companies, etc.
Foreign corporations, how served.
Against partners.
Return of citation.
Return of citation not served.
Alias process.
Time of service of citation.
Same.

1855.
1856.
1857.
1860.
1861.
1863.
1864.
1865.
1866.
186L
1868.

Art.
1868a.

1869.

Time of answer in suit against sol
dier or sailor.

Citation to defendants without the
state.

By whom served. '

Service in such cases.
Effect of such service.
Citation by publication.
For unknown heirs or stockholders

of. defunct corporation.
Citation by publications; requisites.
Return of citation by publication.
Mistake in return may be corrected.
Entering appearance in open court.
Answer constitutes appearance.
Motion constitutes appearance, when.
No judgment without service.

1870.
1871.
1873.
'1874.
1875.

1876.
1878.
1879.
1881.
1882.
IS83.
1885.
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Article 1850. [1212] [1213] Citation to issue, when.
Prayer for citatlon.-Citation directing service on defendant corporation held proper,

though petition prayed that citation be served on its president. National Equitable So
ciety of Belton v. Tennison (Civ. App.) 174 S. W. 978.

Allegation as to realdence.-e-Under arts. 1827, 1850, 1852; petition in suit in county
court failing to allege the residence of either of the defendants held not to authorize the
clerk to command the sheriff to execute the citation therein. Friend v. Thomas (Civ.
App.) 187 S. W. 986.

Art. 1851. [1213] [1214] One citation to each county where there
is a defendant.

Effect of issuance to another county.-The issuance of a citation to a county other
than that in which an action was tried did not establish that defendant's. residence was

in the county to which it was issued. Guerra v. Guerra (Civ. App.) 158 S. W. 191.

Art. 1852. [1214] [1215] Citation shall contain what.
Cited, Pierson v. Beard (Civ. App.) 181 S. W. 765; Rudulph v. Hively (Civ. App.)

188 S. W. 721.

Allegation in petition as to residence of defendants.-Under arts. 1827, 1850, 1852, pe
tition in suit in county court failing to allege the residence of either of the defendants
held not to authorize the clerk to command the sheriff to execute the citation therein.
Friend v. Thomas (Civ. App.) 187 S. W. 986.

Effect of appearance.-Under arts. '1720, 1723, 1724, and 1852, held, that the district
court had jurisdiction at a special term. of a suit just begun and returnable to a suc

ceeding term; the defendant having voluntarily appeared and requested such term.
Browder v. Memphis Independent School Dist. (SuP.) 180 s. W. 1077, affirming judg
ment (Civ. App.) 172 S. W. 152.

Provisions mandatory.-The statutory requirements regarding citations must be

strictly followed to acquire jurisdiction. Kimmell v. Edwards (Civ. App.) 193 S. W. 363;
Smith v. Buckholts State Bank (Civ. App.) 193 S. W. 730.

Requisites and suffici.ency in general.-The want of proper certainty in a citation
cannot be supplied by construction or intendment. Smith v, Buckholts State Bank (Civ.
App.) 193 S. W. 730.

Indicating time and place for appearance.-A citation, commanding defendants to

answer the petition five days before it was' filed, which was an impossibility, was fatally
defective. Smith v, Buckholts State Bank (Civ. App.) 193 S. W. 730.

Indicating date of filing petition.-Under this article a citation in partition of land
which failed to give true date of filing of petition held fatally defective, and court ac

quired no jurisdiction. Simms v. Miears (Ctv. App.) 190 S. W. 544.
A citation was fatally defective where it failed to state the true date of the filing of

'plaintiff's petition, as required by this article, as such requirement is mandatory and
must be observed. Smith v. Buckholts State Bank (Civ. App.) 193 S. W. 730.

Indicating file number.-The statute requiring the citation to contain the file num

.ber of the, case is satisfied if the number is indorsed on the back thereof, though not
in the body, and such citation will support a judgment by default. Baugh v. Baugh
(Clv. App.) 175 S. W., 725.

Indicating names of partles.-Where a petition alleges that plaintiff was doing busi
ness in a trade-name, giving both his individual and 'trade-name, a citation issued only
in the trade-name is not invalid. McManus v. Southern Fruit Julep Co. (Civ. App.) 171
S. W. 1033.

'

Where a citation did not state the name of plaintiff correctly and did not state the
names of defendants at all as defendants, it was too defective to support a judgment
by default. McCaulley v. Western Nat. Bank (Civ. App.) 173 S. W. 1000.

The- failure to give the names of defendants in the style of the suit in a citation
will be cured if they are correctly named in the latter part of the writ. Id.

Where citation issued in a suit against a railroad company and the receiver. did not
recite that the individual defendant was receiver, such citation, though accompanied
by an officer's return showing service, will not support a default judgment against the
receiver as such; arts. 1852-1864 prescribing generally the requirements of citation, de
claring that in suits against receivers of railroad cempantes service may be had upon
the receiver as such. Beaumont, S. L. & W. Ry. Co. v. Daniel (Civ. App.) 186 S. W. 383.

-- Must pllead misnomer.-Plaintiff, the "Abilene Independent Telephone & Tele
graph Company," held not entitled to enjoin a default .Iudgment against the "Abilene In
dependent Telephone Company," entered upon citation served upon It, on the ground
that it was not a party to the judgment, where the employe intended to sue plaintiff, and
plaintiff knew that service was Intended for it. Williams v. Abilene Independent Tele
phone & Telegraph Go. (Civ. App.) 168 s. W. 402.

A person erroneously sued by an improper name is effectually bound by the judg
ment rendered until vacated or set aside by some legal method. Id.

Indicating nature of plaintiff's suit or demand.-Citation held sufficient in point of
stating nature of plaintiff's cause of action, where it referred defendant to the accom

panying petition for further particulars. National Equitable Society of Belton v. 'I'eri
nison (Civ. App.) 174 S. W. 978.

Under this article citation stating that nature of plaintiff's demand was "suit to
'foreclose a vendor's lien retained -in one certain promissory note," etc., was insufficient
to support judgment by default on the note itself. Simms v. Miears (Civ. App.) 192 S,.
W.623.

-- Variance between petition and citatlon.-Under Code Cr. Proc. 1911, art. 497,
'and Rev. St. 1911, art. 1852, providing the procedure on the forfeiture of bail bonds and
defining the requisites of citations, there is no variance between a bail bond, which
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states that accused stands charged with a felony, and a judgment nisi and citation,
which recite that he is boy indictment accused of keeping premises for gaming. Hodges
v. State, 73 Tex. Cr. R.· 634, 165 S. W. 613.

Art. 1853. [1215] [1216] Defendant out of county to have copy
of petition.

Cited, National Equitable Society of Belton v. Tennison (Civ. App.) 174 S. W. 978;
Lang v. Collins (Civ. App.) 190 S. W. 784.

.

Art. 1855. [1217] [1218] Duty of officer receiving citation.
Erroneous indication of date of receipt.-Arts. 1855 and 1864 not requiring return of

citation to show when it was received, a return showing it was received July 17th, in
stead, of June 17th, held an inadvertence, so that it could not be claimed that the service
made on June 22d was made at an impossible date. Miller v. Davis (ClV. App.) 180 S.
W.1140.

Service by acting constable.-Service by a person gene-rally recognized as the acting
constable is sufficient. Kimmell v. Edwards (Civ. App.) 193 S. W. 363.

Art. 1856. [1218] [1219] Service of citation within the county.
Compliance with statutory requirements.-The statutory requirements regarding

service of citations must be strictly followed to acquire jurisdiction. Kimmell v. E'd
wards (Civ. App.) 193· S. W. 363.

Art. 1857. [1219] [1220] Service without the county.
Cited, National Equitable Society of Belton v, Tennison (Civ. App.) 174 S. W. 978.

Service without copy of petition.-Service of a citation without a copy of the peti-
tion certified' to be such, is insufficient where defendant lives in another county, ale
though a copy of the petition was attached to the citation and. certified to state the na

ture of plaintiff's demand. Kimmell v. Edwards (Civ. App.) 193 S. W. 363.

Art. 1860. [1222] [1223] Against incorporated companies and
joint stock associations.

Cited, National E'quitable Society of Belton v. Tennison (Civ. App.) 174 S. W. 978.
Service-In general.-Under this article.a citation against a corporation showing

service only upon the company by name is insufficient. Miller v. First State Bank &
Trust Co. of Santa Anna (Civ. App.) 184 S. W. 614.

.

Where the peti tion or citation in an action against a corporation fails to direct the
manner of service, to sustain -a default judgment proof of proper service must be made
when judgment is entered. v Td.

'-- Upon manag.er, when.-Under the statute, citation in error held properly servo

ed on general manager of domestic corporation's bustness. Garner v. Jamison (Civ.
App.) 162 s. W. 940.

In suits against receivers.-The agent of the receivers of a railway corporation
is not its agent for the service of process, though before appointment he served the
road in same capacity as he serves the receivers at the time of service of citation upon
him. Webster v. International & G. N. Ry, Co. (C'iv. App.) 184 S. W. 295.

Where citation issued in a suit against a railroad company and the receiver did not
recite that the individual defendant was receiver, such citation, though accompanied
by an offlcer+s return showing service, will not support a default judgment against the
receiver as such; arts. 1852-1864 prescribing generally the requirements of citation, de
claring that in suiea against receivers of. railroad companies service may be had upon
the receiver as such. Beaumont, S. L. & W. Ry. C0'. v. Daniel (Civ. App.) 186 S. W. 383.

Citation against a receiver of a ratlroad company accompanied by the petition, which
set forth the nature of the' action and that the receiver was acting as such, is sufficient
to sustain judgment against the receiver. Id.

-.... Petition stating name of local agent.-Wnere the petition alleged that a firm
composed of persons named, residing in the county, was the agent of defendant, a cor

pora.tion, and the citation commanded service by delivering a copy to the local agent,
and the' return showed service by delivery of a copy to a partner, the service was suffi
cient to support a default judgment. Delaware Ins. Co. v. Hutto (Civ, App.) 159 S.
W.73.

Art. 186C' [1223] Foreigncorporations, how served.
Service-In generaL-Where the citation in an action against a corporation, gives

the name of its agent, and the citation contains directions requiring service on him,
judgment by default may be taken without proof that the person is the agent. Delaware
Ins. Co. v. Hutto (Civ. App.) 159 S. W. 73.

The cour-t, on suggestion that jurisdiction over a roreign corporation was not ob
tained by service on an individual as agent, may consider the affidavit of the individual
denying agency. Elliott v. Standard Steel Wheel & Tire Armor Co. (Civ. App.) 173
S. W. 616.

.

.

Under this article jurisdiction of a foreign railroad company operating in another
state in a personal injury action may be acquired by service upon its general manager
within this state. EI Paso & S. W. Co. v. Chisholm (Civ. App.) 180 S. W. 156.

That a foreign railroad company maintained offices in the state where its managing
officers transact the company's business which is executive and departmental constitutes
"doing business in the state." Id.

Where the general manager of a foretgn railroad company doing business within the
state maintained a residence and business office in the county, service upon such gen
eral manager conferred jurisdiction in a personal injury suit. Id,
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Local agent.-A representative of a foreign corporation, soliciting stock sub

scriptions and district' sales agencies, held not an agent on whom service of process may

be made. Elliott v. Standard Steel Wheel & Tire Armor Co. (Civ. App.) 173 S. W. 616,.

Art. 1863. [12�4] [1224] Against partners.
Service upon one mernberv=-Where a firm answered in its firm name, in which it was

sued, it would be presumed, in the absence of anything to the contrary, that service

was properly had on some member of the firm. Houssels v. Coe & Hampton (Civ. App.)
159 S. W. 864.

Servjce on partnership.-Under this article jurisdiction to enter judgment by default

against a partnership cannot be obtained by service on the partnership itself. Miller v.

First State Bank & Trust Co. of Santa Anna (Civ. App.) 184 S. W. 614.

Harmless error.-Any error in overruling exception to petition, on the ground of the
action being against a firm and not its members held .harrnless, under the circumstance,
and in view of this article. Wright Bros. v. Leonard (Civ. App.) 183 s. W. 780.

.

Judgment against partners when not all served.-See Art. 2006 and notes.

Art. 1864. [1225] [1225] Return of citation.
Requisites and sufficiency in general.-Ar'ts. 1855 and 1864 not requiring return of ci

tation to show when it was received, a return showing it was received July 17th, instead
of June 17th, held an inadvertence, so that it could not be claimed that the service made
on June 22d was made at an impossible date. Miller v. Davis (Civ. App.) 180 S. W. 1140.

To authorize a default judgment the sheriff's return must show service as required
by statute. Miller v. First State Bank & Trust Co. of Santa Anna (Civ. App.) 184 S.
W.614.

An objection to a return on a citation in a divorce case on ground that sheriff wrote
and signed it, although service was made by deputy, held without merit. Swearingen
v. Swearingen (Civ. App.) 193 S. W. 442.

Date of service.-Under this article a writ showing execution of citation upon an im

possible date will not support a default judgment. Friend v. Thomas (Civ. App.) 187 S.
W.986.

Manner of service-Parties serwed.e-Wbere the petition alleged that a firm composed
of persons named, residing in the county, was the agent of defendant, a corporation,
and the citation commanded service by delivering a copy to the local agent, and the re

turn showed service by delivery of a copy to a partner, the service was sufficient to sup
port a default judgment. Delaware Ins. Co. v. Hutto (Civ. App.) 159 S. W. 73.

Where citation issued in a suit against a railroad company and the receiver did
not recite that the individual defendant was receiver, such citation, though accompanied
by an officer's return showing service, will not support a default judgment against the
receiver as such; arts. 1852-1864 prescribing generally the requirements of citation, de

claring that in suits against receivers of railroad companies service may be had upon
the receiver as such. Beaumont, S. L. & W. Ry. Co. v. Daniel (Civ. App.) 186 s. W. 383.

-- Agent of corporation.-The return of service of citation, in an action against
an insurance company having local agents in the county, which recites that the citation
was executed by delivering to one of the local agents at a specified place, "the within
named defendant, in person, a true copy" of the writ, is sufficient to show service on

the company. Delaware Ins. Co. v. Hutto (Civ. App.) 159 S. W. 73.
-- Must show service on each party.-Return of service of citation which 'does

not show that a true copy was delivered to each defendant does not sustain a default
judgment against them. Mansfield v. Security Trust Co. of Houston (Civ, App.) 175 S.
W. 771. '

Return of service of citation, showing service by delivering to two of the defendants
"in person a true copy," is fatally defective in failing to show that each of such de
fendants received a copy. Kellam v. Trail (Civ. App.) 185 S. W. _988.

Conclusiveness of return and Impeachment thereof.-The' sheriff's return of service
of process imports absolute verity. Delaware Ins. Co. v. Hutto (Civ. App.) 159 S. W. 73.

The return of service by a sheriff or a disinterested person, authorized by law to
make it, is prima �acie evidence of the material facts recited therein. Pierce-Fordyce
Oil Ass'n v. Staley (Civ. App.) 190 S. W. 814.

Evidence held insufficient to set aside return of sheriff, since deceased, showing that
plaintiff was properly served with citation and copy of petition in divorce action. Swear
ingen v. Swearingen (Civ. App.) 193 S. W. 44?

By parol evidence.-On a direct attack on a judgment, as for want of service,
etc., it may be shown by extrinsic evidence that one part of the record contradicts an
other part, so that a recital of service or want of service in a judgment may be contra
dicted by producing the original summons and return. Dean v. Dean (Civ. App.) 165 s.
W.90.

-- Testimony of single witness Insufficient.-Return in due form of a sheriff on a
citation cannot be impeached by the testimony of one witness only. Gallagher v. Teusch
er & Co. (Civ. App.) 186 S. W. 409.

In order to set aside the return of an officer on a ,citation, the evidence must be clear
and' satisfactory, and there should be 'two witnesses or one witness with strong corrob
orating evidence. Swearingen v. Swearingen (Civ. App.) 193 S. W. 442.

Recitals In judg.ment.-While, if citation was not served upon minor defendants in
partition, the judgment would be invalid on direct attack as to the parties to the judg
�ent, bona fide purchasers from such parties will be protected where the judgment re
CItes service, though the judgment be invalid for want of service. Dean v. Dean (Civ.
App.) 165 S. W. 90.

In a suit to restrain enforcement of a judgment, a recital in the judgment of due
citation held not to control allegations in petition and return on citation served, showing
service out of the state. San Bernardo Townsite Co. v. Hocker (Civ. App.) 176 S. W.
644.
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Art. 1865. [1226] [1226] Return of citation not served.
See Morgan v. Oliver, 60 Tex. Civ. App, 210, 129 S. W. 156.

Art. 1866. [1227] [1227] Alias process.
To another county.-Without any amendment of the petition as to allegations of the

defendants' residence, an alias writ may, under this article, be issued to another county
where the first writ is returned unserved. Pierson v. Beard (Civ. App.) 181 S. W. 765.

Art. 1867. [1228] [1228] Time of service of citation.
Must be served ten days before term.-Service on first of defendants less than 10

days before the term to which pr'ocess was returnable cannot support a default judg
ment, nor would a transfer of the cause to another judicial district, under art. 30, subd,

17, cure the defect. McCaulley v. Western Nat. Bank (Crv. App.) 173 S. W. 1000.
Under art. 1873, as to citations, art. 1867, allowing a defendant ten days' notice, and

art. 1868, excluding day of service and of return, a judgment against a nonresident de
fendant served by notice eight, and not ten, full days before appearance day, is void.
Grubbs v. Marple (Civ, App.) 185 s. W. 597.

Art. 1868. [1229] [1229] Same subject.
See Grubbs v. Marple (Civ. App.) 185 s. W. 597; note under Art. 1867.

Art. 1868a. Time of answer in suit against soldier or sailor.-If the
citation issued be served upon a defendant after he is an enlisted sailor
or soldier of the United States, he shall not be required to answer to the
merits of the demand during the time he is actively engaged as a sailor
or a soldier in the war between the United States and Germany; pro
vided that he shall be required to make such answer within a period of

ninety days from the signing of a treaty of peace between the United
States and Germany or after being discharged from service, provided that
the date and place of enlistment of the defendant, and the name of the
command in which he is serving, shall be proved by sworn answer or

otherwise to the court within ninety days from the date of service, and
in either of such events, the cause shall remain upon the docket during
the period of the war, unless the defendant shall agree by written answer

that the cause may be taken up and disposed of sooner, and provided that
the provisions of this Act shall apply only to such soldier and sailor de
fendants as are, in the discretion of the trial court, necessary parties de
fendant to the pending litigation, and then only to such debts as were

contracted by such soldier or sailor prior to his enlistment or draft into
the army or navy of the United States. [Act Sept. 17, 1917, ch. 5, § 1.]

Explanatory.-The act amends title 37, ch., 6, Rev. Civ. St. 1911 by adding thereto,
after art. 1868, another article to be known as art. 1868a.

Art. 1869. [1230] [1230] Citation to defendant without the state.
See Art. 2370.
Cited, Higginbotham Bros. & Co. v. Breed (Civ. App.) 160 S. W. 117; Odorn's Un

known Heirs v. Crews (Civ. App.) 163 S. W. 366; Mabee v. McDonald (Bup.) 175 s. W.
676. '

Constitutlonality.-Whether this and the following articles, in connection with art.
1904, deny due process of law to nonresidents personally served outside the state be
cause of the possibility that they might have only 12 days in which to appear and an

swer, will not' be determined at the instance of a nonresident defendant who had ample
time in which to appear and answer. Brophy v. Kelly, 211 Fed. 22, 128 C. C. A. 382.

Service of amended petition.-Under this article held, that the service of an amended
petition is not authorized where the notice does not mention the amendment. Baker v.
Hahn (Civ. App.) 161 s. W. 443.

Art. 1870. [1231] [1231] By whom served.
Cited, Baker v. Hahn (Civ. App.) 161 S. W. 443; Mabee v. McDonald (Sup.) 175 S.

W. 676. 'And see note under Art. 1869.

Art. 1871. [1232] [1232] Service in such cases.

Cited, Baker v. Hahn (Civ. App.) 161 s. W. 4�3. And see note under Art. 1869.

Art. 1873. [1234] [1234] Effect of such service.
Constltutlonality.-See note under art. 1869.
Personal Judgment.-A judgment awarding execution as on a personal judgment is

unauthorized in an. action against a nonresident commenced by SUbstituted service and
attachment. Baker v. Hahn (Civ. App.) 161 S. W. 443.

Under district court rules 13 and 14 (142 S. W. xviii), an original petition after
amendment is no longer part of the pleadings, and hence, in an action against a nonresi
dent begun by attachment, the service upon the nonresident of the original petition, after
amendment, will not support a judgment. Id.·

.

Service of process in Missouri on a nonresident of Texas alleged in petition to be a
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resident held to support personal judgment in Texas against him. McCaulley v. Western
Nat. Bank (Civ. App.) 173 S. W. 1000.

,

A personal judgment rendered against a nonresident on service of citation, or non

resident notice, served on him 'without the state, is void. San Bernardo Townsite Co. v.

Hocker (Civ. App.) 176. S. W. 644.
A personal judgment, rendered against a nonresident on .service of process without

state, and without waiver of service, or entry of appearance, is subject to collateral at
tack. Id.

Where a nonresident was sued on a personal demand, and judgment rendered against
him, the whole record will be examined to determine whether jurisdiction attached. Id.

Under this article and art. 1867, allowing a defendant ten days' notice, and article
1868, excluding day of service and of return, a judgment against a nonresident defend
ant served by notice eight, and not ten, full days before appearance day, is void. Grubbs
v. Marple (Civ. App.) 185 S. W. 597.

Art. 1874. [1235] [1235] Citation by publication.-Where any
party to a suit, his agent or attorney, shall make oath at the time of the
institution of such suit, or at any time during its progress that any party
defendant therein is a nonresident of the State, or that he is absent from
the State, or that he is a transient person, or that his residence is un

known to affiant, the clerk shall issue a citation for such defendant, ad
dressed to the sheriff or any constable of the county in which such suit
is pending. Such citation shall contain a brief statement of the cause of
action, and shall command the officer to summon the defendant by mak
ing publication of such citation in some newspaper published in his coun

ty, if there be a newspaper published therein, but if not, then in the near

est county where a newspaper is published, once in each week for four
consecutive weeks previous to the return day thereof. [Acts March 16,
1848, p. 106, § 13; March 15, 1875, p. 170, § 1; Acts 1879, ch. 96, p. 103;
P. D. 25; Act Feb. 13, 1917, ch. 13, § 1.]

Explanatory.-The act amends articles 1874 and 1875, chapter 6, title 37, Revised
Statutes.

In general.-Erroneous statement of defendant's name in process served by publica
tion will reverse the case. Davenport v. Rutledge (Civ. App.) 187 S. W. 988.

Must be strictly followed.-The statutes relating to citation by publication are strictly
construed, requiring strict compliance with essential requirement of statute. Davenport
v. Rutledge (Civ, App.) 187 s. W. 988.

Time and number of publications.-Under this article publication must exist for full .

28 days before the return day. Odom's Unknown Heirs v. Crews (Civ. App.) 163 S. W.
366.

'

Will not sustain personal judg,ment.-In a suit in personam, a judgment on service by
publication is void. Banco Minero v. Ross, 172 S. W. 711, 106 Tex. 522.

This article is valid, so, that service by publication upon ill defendant citizen, tem
porarily absent from the state, gave the county court jurisdiction to render a personal
judgment against him. Mabee v. McDonald (Sup.) 175 s. W. 676, reversing judgment
McDonald v. Mabee (Civ. App.) 135 S. W. 1089.

-- Property attached.-A personal judgment against a nonresident is not sup
ported by constructive service, and attachment of property. Findlay v. Lumsden (Civ.
App.) 171 S. W. 818.

'

When property of nonresident defendant is in possession of court by attachment or

garnishment, court has jurisdiction to establish by its judgment plaintiff's demand, and
to enforce its execution out of property seized. Studebaker Harness Co. v. Gerlach Mer
cantile Co. (Civ. App.) 192 S. W. 545.

Art. 1875. [1236] [1236] For unknown heirs or stockholders of
defunct corporation.c--Where any property of any kind in .this State may
have been granted or may have accrued to the heirs, as such, of any de
ceased person, or to the stockholders of any defunct corporation, any
party having a claim or cause of action against them relative to such
property, if their names be unknown to him.imay bring his suit or action
against them, their heirs or legal representatives, describing them as the
heirs of such ancestor, naming him or unknown stockholder of such cor

poration, and if the plaintiff, his agent, or attorney shall make oath at the
time of the institution of such suit, or at any time during its progress
that the names of such heirs or stockholders are unknown to the affiant,
the clerk shall issue a citation for such heirs or stockholders, addressed
�o the sheriff or any constable of the county in which such suit is pend
lng. Such citation shall contain a brief statement of the cause of action,
<l;nd shall command the officer to summon the defendant by making pub
lication of such citation in some newspaper published in his county, if
there be a newspaper published therein, but if not, then in the nearest
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county where a newspaper is published, once in each week for four con

secutive weeks previous to the return day thereof. [Acts Nov. 9, 1866,
p. 125, § 1; March 16, 1848, p. 106, § 26; P. D. 5460, 26; Act Feb. 13,
1917, ch. 13, § 2.]

See note under art. 1874.
Cited, Mabee v. McDonald (Sup.) 175 s. W. 676; Odom's Unknown Heirs v. Crews

(Civ. App.) 163 S. W. 366.

Art. 1876. [1237] [1237] Citatiorr by publication to contain same

requisites as other writs.
Cited, Mabee v, McDonald (Bup.) 175 s. W. 676.

Art. 1878. [1238] [1238] Return of citation by publication.
Showing manner of service.-A sheriff's return reciting that a citation was published

four successive weeks; the first date being given two days before the citation was issued,
is sufficient on collateral attack of judgment, since such first date will be disregarded and
a publication upon a possible date during the first week presumed. Stockyards Nat.
Bank v. Presnall (Sup.) 194 S� W. 384.

Art. 1879. [1239] [1239] Mistake in return may' be corrected,
In general.-Under this article the defect in a return of service of citation, in an

action against a corporation, may be cured by an amendment showing proper service.
Delaware Ins. Co. v. Hutto (Civ, App.) 159' S. W. 73.

Where the court, in action against a corporation, permitting an amendment of return
of service, found that it appeared that, the person on whom service ,was made was at
the time a local agent of the corporation, the question whether such person was the
agent was judicially determined, and a default judgment was proper. Id.

Art. 1881. [1241] [1241] Entering appearance in open court.
What constitutes appearance and effect thereof In general._:_Where, in trespass to try

title, a defendant, sued in his individual capacity, appeared in his .repreaenta.tive capacity
by filing a plea alleging facts showing his representative capacity, the court acquired ju
risdiction to enter judgment against him in that capacity on plaintiff amending the peti
tion, so as to state a 'cause of action against him in his representative capacity. Pryor
v. Krause (Civ. App.) 168 s. W. 498.

Where, in trespass to try title, two defendants were sued in their individual and
representative capacities, and one of them entered his formal appearance and disclaimer,
and the other defendant filed a plea constituting an appearance in his representative
capacity, the court could render judgment for plaintiff. Id.

'

Where a petition for damages for personal injuries was revived by plaintiff's heirs
by a supplemental petition filed for damages for his death, a special exception for mis
joinder of causes of action held an appearance in the action for the death. Houston &
T. C. R. Co. v. Walker (Sup.) 173 s. W. 208, reversing judgment (Civ. App.) 167 S. W.
199, motion to retax costs granted (Sup.) 177 s. W. 954.

Where a defendant who filed no answer appeared at the trial and requested the sub
mission of special issues to the jury, he waived any defect in the citation. Baugh v.

Baugh (Civ. App.) 175 S. W. 725.
The execution and filing of a replevy bond with a surety is no such an appearance

by the defendant whose property was attached as will authorize judgment by default
against defendant and its surety on the replevy bond. American Surety Co. of New
York v. Stebbins, Lawson & Spraggins Co. (Civ. App.) 181 s. W. 567.

Plea to jurisdiction.-The filing of a plea to the jurisdiction held an appearance.
Banco Minero V. Ross, 106 Tex. 522, 172 S. W. 711.

Appearance by attorney.-Appearance of the regular attorney of a foreign corpora
tion as amicus curtse, to object to the sufficiency of service of citation on the foreign
corporation, is not an appearance .of the corporation. Elliott v, Standard Steel Wheel &
Tire Armor Co. (Civ. App.) 173 s. W. 616.

Art. 1882. [1242] [1242] Answer constitutes appearance.
In general.-See National E:quitable Society of Belton v. Tennison (Civ. App.) 174

s. W. 978.
.

Defendant, answering the original petition in an action for personal injuries, thereby
submitted itself to the jurisdiction of the court, and was bound to take notice of all
amendments filed thereafter in term time under appropriate orders. Houston & T. C.
R. Co. v. Walker (Civ. App.) 167 s. W. 199, judgment reversed (Sup.) 173 s. W. 208, mo

tion to retax costs granted (Sup.) 177 s. W. 954.'
In view of this article and rule 7 for district and county courts (142 S. W. xvii), held,

'that defendant in an action for personal Injury, who answered the original petition, and

though objecting to amended petitions for misjoinder of causes of action, appeared at
the trial and examined witnesses, submitted himself to the court's jurisdiction as to any

judgment which the pleadings and evidence justified. Id.
Motion to quash service of citation will not prevail where the defendants appeared

and answered thereto. Walsh v. Methodist Episcopal Church South, of Paducah (Civ.
App.) 173 s. W. 241.

'

Where defendant answered on the merits after denial of his motion to quash the ci-
tation on the ground that it named an impossible date for his appearance, it waived any
defect in the citation. Boles v. Adams (Civ. App.) 173 S. W. 561.

Though citation in an action against a receiver of a railroad company was defective,
receiver by subsequently denying averments of petition waives inadequacies and renders
himself subject to the jurisdiction of the court. Beaumont, S. L. & W. Ry.. Co. v, Daniel
(Civ. App.) 186 s. W. 383.

-
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Where suit is brought to a term too late for service, defendant waives his right not
to answer at that term by filing a plea of privilege before adjournment thereof, under this
article. Smith v. First Nat. Bank of Waco (Civ. App.) 187 S. W. 233.

Under this article plea in abatement of original attachment proceeding in suit against
a nonresident brought under article 240, held appearance authorizing personal judgment
against defendant. Arnold v. Pike (Civ. App.) 191 S. W. 207.

Answer by nonresident.-Jurisdiction over person of defendant, a resident of Mexico,
was acquired by his appearance before the court, in person and by attorneys, and his
answering to the merits. Russek v. Wind, Ems & Co. (Civ. App.) 192 S. W. 584.

Art. 1883. [1243] [1243] Motion constitutes appearance, when.
Cited, Barnard & Moran v. Williams (Civ. App.) 166 S. W. 910.

Motion as appearance.-Under this article the appearance at the succeeding term by
a motion to quash the citation or service, does not prevent the defendant from thereafter
pleading his personal privilege. Kelly v. A. B. Crouch Grain Go. (Civ. App.) 174 S. W.
630.

Under Rev. St. 1879, art. 1243, a special appearance of defendant in motion to attack
a service operates as a general appearance. Osvald v. Williams (Civ. App.) 187 s. W.
1001.

Although not served or served with void process, appearance of a nonresident de
fendant, however limited, operates as a general appearance at the succeeding term un

der Rev. St. 1879, art. 1243, conferring jurisdiction over his person. Id.

Art. 1885. [1245] [1245] No judgment without service of process,
etc.

Cited, American Surety Co. of New York'v. Stebbins, Lawson & Spraggins Co .. (Sup.)
180 S. W. 10l.

Process to sustain judgment-Necess'ity of process.-See Ivey v. Davis (Civ. App.)
178 s. W. 972.

.

Where, in an action to foreclose vendor's lien notes, there was an independent cross

action by one of the defendants against another defendant who was not summoned and
did not appear, there could be no judgment in the cross-action against such defendant.
Swift v. Beemer (Civ. App.) 160 S. W. 989.

Where, a judgment for plaintiff was render-ed on an amended petition alleging a new

cause of action not set up in the original pleadings, and of the filing of which defendant
had neither actual nor constructtve notice, and neither he nor his counsel were present
in court· at the time 'of trial, the judgment will, be set aside. Thomas Goggan & Bros.
v. Morrison (Giv. App.) 163 S. W. 119.

A failure to serve process on defendant, or the making of service in a manner not in
substantial accordance with the statute, is, as a rule, ground for vacating a judgment.
Dean v. Dean (Civ, App.) 165 S. W. 90.

Ordinarily where an action is brought against a nonresident by attachment of prop
erty within the state, judgment will not be rendered until jurisdiction and service has
been procured for the required length of time before the court convenes for the term
at which judgment is rendered. Connell v. Nickey (Civ. App.) 167 s. W. 313.

In trespass to try title, no affirmative relief can be granted to the defendant, where
no citation or notice of the answer was served on plaintiff, and he did not appear in
court after answer was filed. Smith v. Carr (Civ. App.) 173 S. W. 602.

.

A judgment is void when no jurisdiction is acquired over the proper-ty of defendant
and there is no legal service of process or appearance. Nesom v. City Nat. Bank (Civ.
App.) 174 S. W. 715. ,

The court had no jurisdiction to enter a judgment over in favor of cross-complainant
against codefendant not cited as to such cross-action and not filing an answer or appear
ing therein, though he appeared in the main suit. Ivey v. Davis (Civ. App.) 178 S.
W.972.

Under arts. 258, 1885, filing of bond to replevy attached property held not such an ap
pearance as authorizes judgment without the service of process personally or by publica
tion. American Surety Go. of New York v. Stebbins, Lawson & Spraggins Co. (Sup.) 180
s. W. 101, answer to certified questions conformed to (Civ. App«) 181 s. W. 567.

In suit to foreclose a vendor's lien, .
amended petition, describing the land so differ

ently from the original petition as to describe different land, set up a new cause of ac
.tion, of which defendant should have had notice to make judgment by default valid.
Gilles v. Miners' Bank of Carterville, Mo. (Civ. App.) 184 S. W. 284.

A judgment by default on a cross-action by one defendant against another can be
set aside where the record is silent as to service of citation in that cross-action against
the defendant. Wood v. Love (Civ. App.) 190 s. W. 235.

Where, in suit by the state for unpaid land taxes, the amended petition sued for
larger amount than the original, claiming taxes for additional years, and a number of de
fendants sued in the first were not joined in the second, default judgment on the
amended petition without service of citation thereon was unauthorized. Hill v. State
(Civ. App.) 190 S. W. 255.

When an amendment to petition presents new cause of action, citation must be issued
thereon and served on defendant, to authorize judgment by default thereon. Id.

Where one defendant entered his appearance in the main cause, he was before the
cou�t for all purposes, and another defendant, who brought a cross-action, was entitled
to Judgment against him without the necessity of citation. Sullivan v. Doyle (Sup.) 194
S. W. 136.

•
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CHAPTER SEVEN

ABATEMENT AND DISCONTINUANCE OF SUIT

Art.
1886. Suit not to abate where plaintiff

dies, if, etc.
1887. Scire facias to executor, etc.
1888. Death of defendant.
1890. Surviving parties.
1893. Marriage of defendant feme sole.
1896. When some defendants not served.

Art.
1897. Discontinuance as to principal obli-

gor.
1898. Discontinuance in vacation.
1899. As to defendant served.
1900. When defendant has filed counter

claim.

Article 1886. [1246] [1246] Suit not to abate where plaintiff dies,
if, etc.

Application.-Arts. 1886 and 1887 apply only to cases in which there is only one plain-
tiff. Me-Allen v. Crafts (Civ. App.) 16'6 S. W. 3.

Art. 1887. [1247] [1247] Scire facias to executor, etc.
See McAllen v. Crafts (Civ. App.) 166 s. W.3; note under art. 1886.

Art. 1888. [1248] [1248] Death of defendant.
Actions which survive.-An action for obtaining property by fraudulent representa

tions is not abated by the defendant's death. Williams v. Harris (Civ. App.) 193 S.
W.403.

Certification of judgment to probate court.-Under this article defendant's death arid
administration of his estate does not require a new proceeding in the probate court up
on the claim in suit, but the proper practice is to certify the judgment in the suit to
the probate court. Lauraine v. Ashe (Civ. App.) 191 S. W. 563.

Transfer of cause.-Under this article suit on notes payable in G. county secured by
deed of trust on land in another county where the' deceased mortgagor had resided was

properly continued in G. county as against his executrix appointed in such other county.
Taylor v. Ullmann, Stern & Krause (Civ. App.) 188 S. W. 74'6.

.

Art. 1830, subd. 6, requiring suits against personal representatives to be brought in
the county of administration, does not require a suit instituted against a deceased to be
transferred to the county of administration after his personal representative is substitut
E:d as defendant pursuant to article 1888. Williams v. Harris (Civ. App.) 193 s. W. 403.

Art. 1890. [1250] [1250] Surviving parties.
Suggestion of death.-Under this article the suggestion of such death and its entry

upon the record are conditions upon which any action is permitted by the court. Me
Allen v. Crafts (Civ. App.) 166 S. W. 3.

Dismissal of suit.-Under Rev. St. 1911, art. 1890, it was improper for the court to
dism.iss a suit instituted by two plaintiffs, one of whom died pending the suit, without
giving the survivors any opportunity to appear and prosecute the suit. McAllen v.

Crafts (Civ. App.) 166 s. W. 3.

Art. 1893. [1253]. [1253� Marriage of defendant feme sole.
Husband necessary party.-Where a suit was instituted against "Louisa A. Filer,"

cited by publication, and judgment rendered against her in that nam.e, she having during
the pendency of the suit, but before the citation as to .her upon an amended petition, mar

ried "Solomon E. Hively," she was not a party to the action, and judgment as to her
is void. Rudolph v. Hively (Civ. App.) 188 S. W. 72l.

Art. 1896. [1256] [1256] Where some of defendants not served.
Dismissal as to party not served.-On a bill to enjoin tort-feasors, when one of the

defendants resides beyond the jurisdiction of the court, and has not been served with pro
cess, the suit may be dismissed as to him, and proceed as to the other. Acme Cement
Plaster Co. v. Keys (Civ. App.) 167 s. W. 186.

Art. 1897. [1257] [1257] Discontinuance as to principal obligor,
Cited, Central Bank & Trust Co. of Houston v. Hill (Civ. App.) 160 8. W. 1099.
Provision mandatory.-This article is mandatory; and, in the absence of a plead-

ing alleging the facts required by the statute, a judgment against a guarantor, after the
suit had been dismissed as to the principal obligor, was erroneous. First Nat. Bank v.

Thurmond (Civ, App.) 159 s. W. 164.
.

Art. 1898. [1258] [1258] Discontinuance in vacation.
Effect In sequestration proceedings.-Under arts. 18918-1900, 1955, relating to voluntary

dismissal, and art. 7111 as to sequestratton, held that though plaintiff in sequestration
dismissed suit during vacation, defendant, though he did not answer, was entitled to have
all issues settled and to proceed in original suit for relief on the bond. Hill v. Patterson
(Civ. App.) 191 S. W. 621.

.

Art. 1899. [1259] [1259] Discontinuance as to defendants served,
etc.

Cited, Hill v. Patterson (Civ. App.) 191 S. W. 62,l.
Dismissal of c·ross-action.-A defendant has the right. to dismiss at any time his

cross-action against a codefendant. Taylor v. Hill (Civ. App.) .183 S. W. 836.
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Art. 1900. [1260] [1260]
counter claim.

Cited, Hill v. Patterson (Civ. App.) 191 S. W. 621.

Discontinuance when defendant has filed

Dismissal does not affect counterclaim.-A defendant's cross-action against a

codefendant being dismissed, the case stands as though it had never been filed, as re

gards the codefendant's right to plead in off-set and cross-action against him. Taylor v.

Hill (Civ. App.) 183 S. W. 836.
Plaintiff's dismissal of his suit as to certain defendants, did not affect any cross

action.pleaded by them. Nunez v. McElroy (Civ. App.) 184 S. W. 531.
Under arts. 1900, 1955, a plaintiff is entitled to nonsuit, notwithstanding counterclaim,

as to his own cause without dismissal of or prejudice to the defendant's counterclaim.
Apache Cotton Oil & Mfg. Co. v. Watkins & Kelly (Civ. App.) 189 S. W. 1083.

Plea of intervention.-Under arts. 19010 and 19'65, an intervener, in a suit where
plaintiff sought to enforce a lien for the repair of an automobile, cannot withdraw her

plea of intervention without prejudice, where plaintiff joined issue on the plea. and prayed
that its lien be declared a superior lien. United Motor Dallas Co. v. Hendricks (Civ.
App.) 168 8. W. 878.

DECISIONS RELATING TO SUBJECT IN GENERAL

• Grounds of abatement.-Appointment of receiver pending action to compel railroad
corporation to construct its road through a county seat, as required by Const. art. 10,
§ 9, held not ground for abatement, dismissal or suspension of such action. Kansas
City, M. & O. Ry, Co. of Texas v. State (Civ, App.) 155 S. W. 561, judgm{ent modified 106
Tex. 249, 163 S. W. 582.

-

That defendant signed his name to the note declared on by plaintiff, under a mistake
of law, is no- ground for abatement of the suit; being, at most, a matter of defense.
Wood v. Priddy (Civ. App.) 164 S. W. 10,99.

Discharge of receiver o-f railroad company pending action against him held to bar
further liability and to require dismissal of the action against him. Freeman v. W. B.
Walker & Sons (Civ. App.) 175 S. W. 1133, 456.

An action brought by authority of the commissioner of banking in the name of a bank
in the hands of a special agent appointed by such commissioner to wind up its affairs
will not abate on change of commissioner. McWhirter v. First State Bank of Amarillo
(Civ. App.) 182 S. W. 682.

-- Another action p-ending.-The rule of the common law that a suit pending be
tween two parties on a cause of action would be cause for abating a second suit between
the same parties on the same cause of action in courts of the same jurisdiction il:! not
the rule in Texas. Cole v. State (Civ. App.) 1063 S. W. 353; Hartzog v. Seeger Coal
Co. (Civ. App.) 163 S. W. 1055; Wilkerson v. Ft. Worth & D. C. Ry. Co. (Civ. App.) 171
S. W. 1041. CONTRA, Sparks v. Na.tlorial Bank of Commerce (Civ. App.) 168 S. W. ,18;
Blassingame v. C'attlemen's Trust Co. (Civ. App.) 174 S. W. 900.

Pendency of an action by citizens of county seat to compel a railroad company to
construct its road, located within three miles of the county seat, through the town, as

required by Const. art. 10, § 9, was not ground for abating a subsequent action by the
state to compel the construction of the ro-ad through the town, and to recover a pen
alty for failure to so construct it. Kansas City, M. & O. Ry. Co. of Texas v. State (Civ.
App.) 155 S. W. 561, judgment modified 10'6 'l'ex. 2491, 163 S. W. 582.

Where plaintiffs were entitled to maintain an action of trespass to try title, the fact
that they had resorted to an action of forcible entry and detainer in the county court,
which was still pending, to recover possession will not deprive them of the remedy of
trespass to try title in the district court. Bull v. Bearden (Civ. App.) 159 S'. W. 1177.

Suits cannot be maintained at the same time in two counties in di.fferent courts hav
ing concurrent jurisdiction, where the parties and the subject-matter are the same,
but the court ftrst obtaining jurisdiction will have exclusive jurisdiction of the suit.
Thomas Goggan & Bros. v. Morrison (Civ. App.) 163 S. W. 119.

A pending action in another county, brought by the payees of a check against the
makers to enforce its payment, could be pleaded in abatement o-f an action by the mak
ers against the payees and the bank on which it was drawn to cancel the check and
enjoin the payees fro-m prosecuting their suit and the bank from paying the Check. Id.

,

Any ground of objection to right of A. to have the action of B. against him for
land abated by reason of pendency of the prior action of A. against B. for practically
the sam e land, because of certain other land, being claimed in the second action, is
eliminated, by A. filing, in the second action, a disclaimer as to such excess. Miller &
Vidor Lumber Co. v. Williamson (Civ. App.) 164 S. W. 440.

As regards abatement of a second action, it is immaterial that the parties plaintiff
and defendant are reversed in the two actions.-Id.

Dismissal of action for pendency of prior action, without giving plaintiff an opportu
nity to elect which action she would prosecute, held erroneous. Wilkerson v. Ft. Worth
& D. C. Ry. Co. (Civ. App.) 171 S. W. 1041.

The jurisdiction of the district court over a suit for partition brought by plaintiff
held una.ffected by a pending suit in another county in which plalntirt was not a party.
McDade v. Vogel (Civ. App.) 173 S. W. 506.

.

Defendant, who did not appear and who did not prosecute writ of error, cannot de
feat affirmance of the judgment on certificate by showing prior suit by him to can
cel the note. Blassingame v. Cattlemen's Trust Co. (Civ. App.) 174 S. W. 900.

Where B. sues C. to cancel two notes, and C. then sues B. in another court, on one
of the notes, and obtains default judgment, pending review of such judgment, B.'s suit
should be stayed. Cattlemen's Trust Co. v. Blasingame (Civ. App.) 184 S. W. 574.

.

Where plaintiff had previously sued defendant to determine title to certain lands, and
Judgment had been rendered from which an appeal was pending a court of another
district had no 'jurisdiction to restrain defendant from cutting timber from such lands.
VUlage Mills Co. v. Houston Oil Co. of Texas (Civ. App.) 191 S. W. 723.

439



Art. 1900 COURTS-DISTRICT AND COUNTY-PRACTICE IN (Title 37

In a mortgagee's action on notes and chattel mortgage, where it appears that an
other suit was pending in another county by the mortgagor to cancel the notes, judgment
should not be entered for plaintiff, since irreparable loss might then result to the mort
gagor should he ultimately get judgment in the other suit. Wilson v. Avery Co. of
Texas (Civ, App.) 192 S. W. 1130.

Where the payee sued on notes and to foreclose a chattel mortgage securing them
in one county, and the maker thereupon sued in another county to cancel the instru
ments, his suit was an election of remedy, and he was bound thereby, and pending his
appeal from an adverse judgment in such suit he could not have the same :matters
again tried in the suit on' the notes. Id.

'

A cause will not be dismissed upon motion because of another action pending, but
such objection must be raised by plea in abatement or of res judicata. General Bond
ing & Casualty Ins. Co. v. Lawson (Civ. App.) 194 S. W. 1020.

Involuntary d lsm lss al.e=On sustaining a plea of misjoinder of parties, it was error to
finally dismiss the action, but the court should have rendered judgment of dismissal
without prejudice. Ford v. Sutherland Springs Land & Town Co. (Civ. App.) 159 S. W.
876.

In an action on a contract which was shown to be unlawful, it is proper to render
judgment in favor of derendarrts rather than of dismissal. Pictorial Review Co. v.
Pate Bros. (Civ. App.) 185 S. W. 3019.

A petition which states two separate causes of action, which were misjoined may
be corrected by dismissal as to one of the causes of action.

'

International & G, N. Ry,
Co. v. Reed (CiY. App.) 189 S. W. 997.

'

In action in county court on a note, there being a plea of failure of consideration in
the answer in addition to cross-action in excess of the court's jurisdiction, such plea
should have been submitted to the jury, notwithstanding dismissal of the cross-action.
Billings v. Southern Supply Go. (Civ. App.) 194 S. W. 1170.

-- Relnstatement.-Where a case continued at the January term, 1911, was in
explicably dropped from the docket of the next term. which was in November, held, that
plaintiff's motion filed in November, 1912, to reinstate should be granted. William Finck
& Co. v. Nacogdoches Mercantile Co. (Civ. App.) 163 S. W. 590.

The denial of plaintiff's motion to reinstate does not have the effect of the entry
of an order dismissing it nunc pro tunc, on defendant's motion for dismissal for want
of, prosecution. Id.

Where a final judgment was rendered dismissing a cause fot want of prosecution, and
the term at which it was rendered had ended, the court had no authority to render a

judgment denying or granting a motion to reinstate it without reasonable notice of the
motion to all of the defendants. McAllen v. Crafts (Civ. App.) 166 S. W. 3.

CHAPTER EIGHT

PLEADINGS OF THE DEFENDANT

Art.
1902. Answer may include several matters;

due order of pleading; general de
nial.

1903. Requisites of plea of privilege;
prima facie proof; controverting
plea by plaintiff; service; hear
ing; appeal.

1904. To be filed, when.

Art.
1905.
1906.

1907.
1f108.
1909.
1910.

In cases of citation by publlca.tlon,
Certain pleas to be verified by affi-

davit.
Plea of payment, counterclaim, etc.
General denial need not be repeated.
Pleas to be filed in due order.
Certain pleas to be determined dur-

ing the term at which filed.

Article 1902. Answer may include several matters; due order of

pleading; general denial.-Tile defendant in his answer may plead as

many several matters, whether of law or fact, as he shall think necessary
for his defense, and which may be pertinent to the cause; provided, that
he shall file them all at the same time and in due order of pleading; pro
vided, that a general denial of matters pleaded by the adverse party'
which are not required to be sworn to shall be sufficient to put the same

in issue. [Act May 13, 1846, p. 363, § 29; P. D. 1441; Acts 1913, p. 256,
§ 4; Ad March 22, 1915, ch. 101, § 4.]

See explanatory note under art. 1827; Pugh V" Werner (Civ. App.) 166 S. W. 698;
Order of Aztecs v. Noble (Civ. App.) 174 S. W. 623.

.

Cited, Ta.bet Bros. Co. v. Higginbotham (Civ. App.) 170 S. W. 118; Western Lum
ber Co. v. Chicago, R. I. & G. Ry. Co. (Civ. App.) 180 S. W. 644.

Inconsistent pleas and duplicity.-In vendor's action for price, purchaser held entitled
to plead inconsistent defenses seeking specific performance and rescission, though he
might have been required to elect. Sanford v. Cobe (Civ. App.) 172 S. W. 584.

Under the provision that the answer may include severa, 'matters, etc., defendant
may plea as many inconsistent matters of defense as he desires, provided he files them
in due order of pleading. Galveston & W. Ry, Co. v. City of Galveston (Civ. App.) 186
S. W. 368.

Adrnissions.-Plaintiffs held not entitled to judgment on the pleadings. Taber v,

Eyler (Civ. App.) 162 S. W. 490.
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In an action for ejection of a passenger, answer of defendant held not to be con

strued as an admission that plaintiff's ticket was delivered to an agent authorized to re

ceive it. Galveston, H. & S. A. Ry. Co. v .: Short (Civ. App.) 163 S. W. 601.
Where a paragraph of the petition alleged that the defendant had stated that plain

tiff had stolen all he raised on defendant's place, and was a thief, an answer denying the
18.nguage used as set forth in that paragraph, but pleading the truth of any charge made
that the plaintiff had been guilty of fraudulent acquisition of property and conversion
ther eof to his own use, is not an admission of thai speaking of the words charged.
Burkhiser v. Lyons (Civ. App.) 167 S. W. 244.

Where plaintiff generally denied defendant's cross-petition which, though alleging
that defendant deposrted materials on plaintiff's premises, did not charge a conversion,
the' filing of aispecial plea, alleging that plaintiff purchased the material, is not an ad
mission against interest authorizing recovery by defendant for the conversion. Gordon
v. Ratliff (Civ. App.) 169 8'. W. 372.

In suit by seller of land against his own agent and the .buyer on the written con

tract, where the buyer confessed and avoided, asking affirmative relief, and the agent
did neither, but, in effect, admitted his liability, the court should have entered judgment
for the plaintiff against the agent. Stockwell v. Melbern (Civ. App-, ) 185 S. W. 399.

Allegations in cross-action by one defendant warehouseman against another adopting
plaintiffs' allegations as to negligence of such other defendant held not an admission of
the negligence alleged Jn the petition. Thornton v. Daniel (Civ. App.) 185 S. W. 585.

In suit for damages under Employers' Liability Act, interveners claiming under an

assignment of .part of cause of action were not excused from pleading and proving that
plairrtiff had a cause of action by the fact that defendant pleaded a settlement with plain
tiff; such plea not amounting to' an admission. Phcenix Const. Co. v. Witt & 8'aunders
(Civ. App.) 190' S. W. 780.

In a suit for attorney's fees, the services rendered by plaintiff as alleged in the peti
tion held to be the same as those which defendants admitted in their answer had been ren

dered. Branham v. Hallam (Civ. App.) 191 s. W. 158.
In suit for partition of land in which it was alleged that defendant had conveyed his

interest in a portion, his answer that, while he had sold land, he had warranted title,
and was therefore a proper party to the suit, held admission, and he may not insist that
he is owner of the land. Johnson v. Johnson (Civ. App.) 191 S. W. 366.

On plea to its jurisdiction, held, that the trial court should have treated allegations
of petition as true. Dupree v. Massey (Civ. App.) 192 S. W. 790'.

Where plea in abatement. to allegation of damages occurring during receivership was
overruled because of lack of proof, it was an admission of facts alleged in petition.
Schaff v. Nash (Clv. App.) 193 S. W. 469.

.

-- Failure to traverse or denY.-In an action for work and materials performed and
furnished, where allegation that work was done on house owned by defendant was not
denied, its ownership was admitted. Ward Cattle & Pasture Co. v. Ford (Civ. App.)
175 S. W. 784.

In action for amounts due under contracts, allegation that contracts were canceled
not having been denied, proof thereof held unnecessary. Plummer v. Btmms (Civ. App.)
177 S. W. 1037.

In broker's action for. commissions, allegations of petition that the other party
to the contract of exchange did not break it held admitted, where the answer failed to
deny such allegation. Levy v. Dunken Realty Co. (Civ. App.) 179 s. W. 679, denying re

hearing Levy v. Duncan Realty Co., 178 S. W. 984.
Where the averments of a petition praying a temporary injunction were not denied,

they must, for the purposes of an appeal from a judgment denying the writ, be treated
as true. David v. Timon (Civ. App.) 183 S. W. 88.

.

Where the answer did not deny the averments of the petition that the holder of a

note was a bona fide purchaser for value those averments are admitted, and unless the
other defenses are good, the holder is entitled to judgment. Henderson v. McDaniel
(Civ. App.) 186 S. W. 865.

-- Construction and operation of repealed act of 1913.-See First Texas State
Ins. Co. v. Capers (Civ. App.) 183 S. W. 794.

The allegations of a petition in equity which were not denied, and therefore to be
taken as true under Acts 33d Leg. c. 127, § 4, held not to show that a purchaser was

entitled to a return of the part of the price paid as a condition of the rescission of
the contract by the vendor. Moore v. First State Bank of Teague (Civ. App.) 173 s. W.·
231.

.

Under Acts 33d Leg. c. 127, § 4, amending Rev. St. 1911, art. 1902 (Vernon's Sayles'
Ann. Civ. St. 1914, art. 190'2), vague mention by plaintiff in his original petition of
some unlawful claim asserted by defendant against land in question is not a sufficient ad
vance denial of the allegations of defendant's cross-petition to prevent them being tak
en as confessed. Page v. Vaughan (Civ. App.) 173 s. W. 541.

Despite art. 1902, as amended by Acts 33d Leg. c. 127 (Vernon's Sayles' Ann. Civ, St.
1914, art. 1902), plaintiff, in case of defendant's default in filing an answer, is, under ar
ticle 1935, bound to prove unliquidated damages. R. R. Dancy & Co. v. Rosenberg (Civ.
App.) 174 S. W. 831. .

Failure of defendant receivers of railroad to specifically deny their character as such
at time of accident at railroad crossing held to excuse plaintiffs from proof on the point,
under Vernon's Sayles' Ann. Civ. St. 1914, art. 1902.. Hovey v. Sanders (Civ. App.) 174
S. W. 1025.

.

A general denial to a petition on a note held to authorize a judgment for plain
hff; the facts pleaded not being put in issue by such answer. Day v. Cooper tciv. App.)
175 S. W. 485. '

Contributory negligence is not admitted under Vernon's Sayles' Ann. Civ. St. 1914,
art. 1902, by failure to deny an allegation thereof in a sworn answer, where the sworn
petition, in effect, denies plaintiff's negligence. Texarkana & Ft. S. Ry. Co. v. Rea
(Civ. App.) 180' S. W. 945.

.

A statement of a contract in plaintiff's petition not being pleaded to by defendant as
required by Vernon's Sayles' Ann. Civ. St. 1914, art. 1902, was in the case as admit-
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ted, and an instruction submitting its truth or falsity to the jury was not error. Ameri
can Mfg. Co. v. O. C. Frey Hardware Co. (Civ. App.) 180 S. W. 956.

The provision of Act March 3, 19'13, § 4, amending this article, that a fact alleged
in the petition, not being denied by the answer, shall be taken as confessed, being re

rredial, is not available on appeal, where repealed after. the trial. Mutual Film Corp. v.
Morris & Daniel (Civ. App.) 184 s. W. 1060'.

That plaintiffs may avail of the provisions of Act March 3, 1913, § 4, amending this ar
ticle as to taking as confessed a fact alleged in the petition and not denied, the court's
attention must he called thereto. Id.

Failure of plaintiff to request the court that an undenied allegation of the petition
be taken as confessed is a waiver of the result, under Acts 33d Leg. c. 127, § 4 (Ver
non's Sayles' Ann. Civ. St. 1914, § 1902), that it shall be taken as confessed, unless de
nied. Rsxajl Drug Co. v. Butler Bros. (Civ. App.) 185 S. W. 989.

Answer denying in toto each and every allegation and each and every paragraph in
petition, is a sufficient denial of the allegation of the petition of a foreign corporation
that it had a permit to do business in the state, to prevent it being taken as confessed
under Acts 33d Leg. c. 127, § 4 (Vernon's Sayles' Ann. Civ. St. 1914, art. 1902). Id.

Denl als.-c-Bee notes 13 and 14 following art. 1910, Vernon's Sayles' Ann. Civ. St. 1914.
A general denial puts in issue every material fact alleged in the petition. Wilkerson

& Satterfield v. McMurry (Civ. App.) 167 S. W. 275; Fidelity Phenix Fire Ins. Co. v.
Sadau (Civ, App.) 159 S. W. 137.

In an action on a note and to foreclose a mechanics' lien, an answer' denying that
plaintiff complied with his building contract, and alleging partial failure of consideration
of the note in different respects, specifically setting out the items of such failure and the
amounts thereof, was good as against a general demurrer. . Vickrey v. Dockray ('eiv.
App.) 158 S. W. 1160.

That there was an agreement to waive all commissions under the agreement sued on

-agreement of defendant to divide with plaintiffs all commissions or profits on sale by
defendant of M.'s land-and to look to M. for commissions, is not matter of affirmative
defense, but admissible under a general denial, as regards right to a special charge there
on. Woolley v. Canyon Exch. Co. (Civ. App.) 159 S. W. 403.

The defense of the statute of frauds is available under a general denial, if interposed
by seasonable objection to testimony. Johnson v. Tindall (Civ, App.) 161 81. W. 40l.

Under the general denial in a railroad passenger's action for personal injuries, the
company could show any fact which would establish that plaintiff was not injured through
its negligence. Ft. Worth & D. C. Ry. Co. v. Taylor (Civ. App.) 162 S. W. 967.

Evidence that the terminal carrier transported the goods with reasonable diligence
to destination was admissible under the general denial. Gulf, C. & S. F. Ry'. 00. V.
Brackett-Fielder Mill & Grain Co. (Civ. App.) 162. S. W. 1191.

Where, in an action on notes given for corporate stock, a supplemental petition filed
before an amended original answer replied to allegations in the original answer with ref
erence to the stock subscription contract, after which an amended original answer was

filed which was only a general denial, the pleadings presented no issue as to the validity
of the subscription 'contract. Hughes v. Four - States Life Ins. Co. (Civ. App.) 164. S.
W.898.

In an action for damage to land by the construction adjacent thereto of a railroad
terminal, defendant could show under the general denial that the market value of the
property for any use to which it might be put immediately after construction of lhe
tracks was equal to or greater than its market value before such construction. Houston
Belt & Terminal Ry� Co. v. Wilson (Civ. App.) 165 S. W. 560.

On scire facias to forfeit a bail bond, a general denial by the surety put in issue all
material allegations in the writ, and the burden is on the state, not only to introduce in
evidence the judgment nisi, but' the bail bond. General Bonding & Casualty Ins. Co. v.

State, 73 Cr. R. 649, 165 S. W. 615.
In an action for injuries to a brakeman by defendant's violation of the safety appli

ance acts, evidence that the couplers required adjustment, Which could be made 'With
safety when the cars were not in motion, was' admissible under defendant's general de
nial. San Antonio & A. P. Ry. Co. v. Wagner (Civ. App.) 166 S. W. 24.

In an action to foreclose, the defense that the property was a homestead, and that
the wife .of the owner did not execute any written contract for the work as required by
statute to fix a lien thereon, was available under the general denial. Wilkerson & Sat
terfield v. McMurry (Civ, App.) 167 S. W. 275.

In a suit to cancel defendant's purchase of certain school lands, -he could, under his
plea of not guilty, prove the actual value of improvements placed. on the land within the
three years succeeding the purchase, to show a compliance with the, statutory require
ment, though the value proved was greater .than that alleged. Elza v. State (Civ. App.)
169 S. W. 633.

An allegation in plaintiff's petition being denied by the answer, an enlarged repeti
tion of it in the supplemental petition need not be denied. Word v. Bank of Menard
(Civ. App.) 170 S. W. 845.

A defendant relying on a mortgage .executed by the husband alone may, under the
general denial, put in issue every fact necessary to establish a homestead. Parker v,
Schrimsher (Civ. App.) 172 S. W. 165.

In an action for damages by rain to - dry corn during transit, answer alleging that the
corn was shelled while too green, and was shipped in a green and unripe condition, held
only a denial of the petition and to raise no new issue. St. Louis, B. & M.I Ry. Co� v,
Evans (Civ. App.) 173 8. W. 228.

.

An averment that defendants had no information' or knowledge sufficient to form a

belief as to the facts averred in two paragraphs of the petition alleging title by limita
tion under different statutes and a similar allegation attempting to answer different al
legations in other paragraphs held insufficient. Spencer v. Levy (Civ. App.) 173 S. W. 550.

A carrier may, when sued for injuries to a shipment of live stock, prove under a

general denial that the injuries occurred while its road was operated by a receiver. Ft.
Worth & R. G. Ry, Co. v. Ballou (Civ. App.) 174 S. W. 337.

In an action for breach of contract, defendant cannot under a general denial claim
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that plaintiff did not attempt to minimize his damages. World's Special Films Corpora
tion v. Fichtenberg (Civ. App.) 176 S. W. 733.

Where an allegation in a pleading is once denied, it is not necessary that it should
be denied again because the allegation is repeated. Wm. 'Cameron & Co. v. Polk (Civ.
App.) 177 s. W. 1178.

Answer held a sufficient denial of the averments of the complaint to preclude judg
ment on the pleadings in an action for partition. Teal v. Lakey (Civ. App.) 181 S. W. 759.

In a suit to foreclose vendor's lien notes, a petition containing allegations on infor
mation and belief, denied only by a general denial held sufficient to support a default
judgment. Cooney v. Eastman (Civ. App.) 183 s. W. 96.

,

In a suit for damages to shipment of cattle, proof of injury from their inherent pro
pensities would be admissible under its general denial of negligence. St. Louis Bouthweet
ern Ry. Co. of Texas v. Kerr (Civ. App.) 184 S. W. 1058.

In an action for injuries to a shipment of peanuts, averments in the answer that the
shipment was loaded when green held not an admission that the car furnished was un

suitable. Cleburne P-eanut & Products Co. v: Missouri, K. & T. Ry, Co. of Texas (Civ.
App.) 184 S. W. 1070.

A general denial puts the plaintiff upon proof of every material allegation in his pe
tition, and the defendant can show any matter tending to disprove the case alleged.
Corpus 'Christi St. & Interurban Ry. Co. v. Kjellberg (Civ. App.) 185 S. W. 430.

In an action for damages for overflow caused by defendant's placing an embankment
on his own land, his general denial is sufficient to warrant submission of the issue wheth
er the embankment was formed by usual plowing necessary to cultivation. Wellborn v.

Wellborn (Civ, App.) 185 S. W. 1041.
Where plaintiff alleged that defendant railroad was governed ..by art. 6495, passed in

1876; the duty devolved upon him to show that fact, so that defendant under general de
nial could prove that it had, built its roadbed prior to 1876. Galveston, H. & S. A. Ry.
Co. v. Wurzbach (Civ. App.) 189 s. W. 1006.

-- Construction and operation of repealed act of 1913.-This article, as amended
by the act of 1913, abolished general denial. Spencer v. Levy (Civ. App.) 173 s. W. 550.

In a suit to foreclose vendor's lien notes on land, of which defendant was not the
owner of the equity of redemption, a general denial does not put in issue under this ar

ticle, as amended by Acts 33d Leg. c. 127, averments on information and belief that de
fendant agreed with an owner of the equity to discharge such notes. Cooney v. Eastman
(Civ. App.) 183 S. W. 96.

All pleas to be 'filed at same time and In due order.-Under this article defendants
held to have waived mtsjotnder of parties plaintiff by pleading to the merits. Garner v.

Jamison (Civ. App.) 162 s. W. 940.
A special e�ception to the petition as insufficient, which was filed after the general

denial, was not filed in due order of pleading, as required by this article and district
court rule 7 (142 S. W. xvii), and was waived. Howard's Unknown Heirs v. Skolant (Civ,
App.) 162 S. W. 978. See, also, notes under art. 1909.

Art. 1903. Requisites of plea of privilege; prima facie rOQf· ,con

troverting plea by plaintiff; service; hearing; appea1.J!A p ea 0 privi
lege to be sued in the county of one's residence shall be sufficient, if it be
in writing and sworn to, and shall state that the party claiming such
privilege was not, at the institution of such suit, nor at the time of the
service of such process thereon, nor at the time of filing such plea, a res

ident of the county in which such suit was instituted and shall state the
county of his residence at the time of such plea, and that none of the ex

ceptions to the exclusive venue in/the county of one's residence mention
ed in Article 1830 or Article 2308 of the Revised Statutes exist in said
cause; and such plea of privilege when filed shall be prima facie proof
of the .defendant's right to change of venue. If, however, the' plaintiff �desires to controvert the plea of privilege, he shall file a controverting
plea under oath, setting out specifically the fact or facts relied upon to � .

confer venue of such cause on the court where the cause is pending.
Upon the filing of such controverting plea the judge or the justice of the
peace shall note on same a time for a hearing on the plea of privilege;
provided,. however, that the hearing thereon shall not be had until a copy
of such controverting plea, including a copy of such notation thereon,
shall have been served on each defendant, or his attorney, for at least ten \

I

f?l1'days exclusive of the day of service and day of hearing .. If the par-
ties agree upon a date for such hearing it shall not be necessary to serve
the copy above provided for. Either party may appeal from the judg-
�ent sustaining or overruling the plea of privilege, and if the judgment
IS one sustaining the plea of privilege and an appeal is taken, such appealshall suspend t�e tr,ansfer of the venu� al1�L.a••JFie-1 o,f the S���e .pendingthe final determination of such appeals I[Acts 'f§0i,V''''248"; Act ltj5rif'2,"'"
1917, ch. 176, § 1.]

Explanatory.-The act amends art. 1903, Rev. Civ. Bt, 1911. Took effect 90 daysafter March 21. 1917. date of adjournment.
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Sufficiency of plea.-Where suit was brought against a nonresident of the county for
fraudulent representations in an exchange of land, a plea of privilege, failing to allege
that the allegation of the petition that the fraud was committed in the county where the
suit was brought was inserted for the fraudulent purpose of conferring jurisdiction, was
insufficient to entitle defendant to change of venue. Sanders v. Dunn (Civ, Ap�.) 158 S.
W.1041.

In trespass to try title to land located in another county, a plea by defendants, who
were nonresidents, held to sufficiently apprise the court that they thereby intended to
plead their privilege to be sued in the county where the land was located. Knoles v.
Clark (Civ. App.) 163 S. W. 369.

A plea of the privilege of the defendant, in an action before a justice of the peace,
to be sued in the county of his residence, which did not show the proper precinct in the
county in which he resided, was insufficient. Leventhal v. Hollamon (Civ. App.) 165
S. W. 6.

A plea of privilege, reciting that none of the exceptions to exclusive venue in the
county of one's residence, mentioned in "articles 1194, 1585, of the Revised Statutes," in
stead of articles 1830, 2308, as required by Rev. St. 1911, art. 1903, existed in the case, was

insufficient. Anderson, Clayton & Co. v. Terry (Civ. App.) 167 S. W. 1.
An allegation in a plea of privilege that the

-

suit did not come within any of the ex

ceptions provided by law, authorizing suit to be brought in the county of Milam or out
side the county of Harris, held a conclusion of law, and ineffective. Id,

Where an alleged supplemental plea of privilege was filed, though no answer was fil
ed to the original plea, and the supplemental plea was sufficient in itself as a plea of
privilege, considered in connection with the allegations of the petition, it would be sus

tained as an amended plea, and was not subject to the objection that a supplemental plea
was unauthorized. Mellville v. Wickham (Civ. App.) 169 S. W. 1123.

That a plea of privilege to be tried in another county failed to state that plaintiff's
allegation that defendants were nonresidents of the state was fraudulently and knowing
ly made to fix the venue of the suit .did not render it insufficient. Weller v. Guajardo
(Civ. App.) 174 S. W. 673.

Plea of privilege of a nonresident defendant to be sued in a justice court of his own

county need not show that the justice to whose court the case is sought to be trans
ferred is not disqualified, Rev. St. 1911, art. 2312, having no application to a nonresident.
Dalhart Ice & Electric Co. v. Tinsley (Civ. App.) 180 S. W. 619.

Defendant's plea of privilege, complying with this article, was sufflctent, though it
did not allege that the allegation of plaintiff's petition that suit' was based on a written
contract to be performed in the county of suit was fraudulently made to confer jurisdic
tion. Gensberg v. Neely (Civ, App.) 187 S. W-. 247.

Proof of allegations of plea.-A plea of privilege to be sued in the county of defend
ant's domicile may be raised without an offer of proof to sustain it where plaintiff's
pleadings disclose the facts. Thomas Goggan & Bros. v. Morrison (Civ. App.) 163 S.
W.119.

.

On a claim of privilege it is not necessary to introduce evidence as to residence which
is admitted by the pleadings of both parties. Lester v. Hutson (Civ. App.) 167 S. W. 321.

Evidence in a bank's action on a draft drawn by contractors on a school district held
to sustain a finding adverse to the defendant school district's plea of privilege. Crowell
Independent School Dist. v. First Nat. Bank of Benjamin (Civ. App.) 174 S. W. 878.

Plaintiff, relying on fraud of defendant -to sustain venue of the action, has the burden
of proving fraud, or defendant's plea of privilege must be sustained. Cloyd v. Sacra (Civ,
App.) 175 S. W. 456.

In a suit for conversion, plaintiff was bound to overcome a plea of privilege by proof
that the conversion was committed in the county of suit. Carver Bros. v, Merrett (Civ,
App.) 184 S. W. 741.

Effect of sustaining plea.-The granttng of a plea of p}'ivilege applied for by certain
defendants was effective to transfer the whole case, both as to all parties and subject
matter, to the county where the defendants filing such plea were entitled to. have the
case tried. Hickman v. Swain, 167 S. W. 209, 106 Tex. 431.

Bill Of exceptions.-See Holmes v. Coalson (Clv. -App.) 178 S. W. 628.

Transfer of cause.-In view of arts. 1903, 2308; articles 1831-1833 authorize the trans
fer, on defendant's plea Of privilege, of a case pending in the justice court in one coun

ty, to such a court in another. Dalhart Ice & Electric Co. v. Tinsley (Civ, App.) 180 S.
W.619.

.

Art. 1904. [1263] [1263] Answer to be filed, when:
Substitution of parties.-On SUbstitution of new plaintiffs and adoption' by them of

petition of original plaintiffs, entry of judgment by default without permitting opportuni
ty to answer was error. Cooney v. Van Deren (Civ. App.) 182 S. W. 1190.

Due process of law.-Whether art. 1869 et seq. and this article denies due process of
law to nonresidents personally served outside the state because of the possibility that
they might have only 12 days in which to appear and answer will not be determined at
the instance of a nonresident defendant who had ample time in which to appear and an-

swer. Brophy v. Kelly, 211 Fed. 22, 128 C. C'. A. 382.'
.

Art. 1905. [1264] [1264]' Answer in cases of citation by publica
tion.-In all cases in which service of citation has been made by publica
tion, the answer shall be filed on or before the appearance day of the term

to which the citation is made returnable, the same as in cases of personal
service. [Acts 1846, p. 363, § 12; Acts 1909, S. S., p. 324·; Act Feb. 13,
1917, ch. 14, § 1.] .

Sec. 2 repeals all laws in conflict.
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I
Art. 1906. [1265] [1265] Certain pleas to be verified by affidavit.
Necessity and effect of verification in general.-An exception to an answer not verified

as required by law should have been sustained. Commonwealth Bonding & Casualty Ins.

Co. v. Cator (Civ. App.) 175 S. W. 1074. ,

Who may verify and sufficiency of verification.-A plea of privilege in behalf of two

defendants, but verified only by one,' is sufficient to make the plea available to both.

Queen Ins. Co. v. Keller (Civ. App.) 186 S. W. 359.

Officers authorized to take affidavits.-See art. 13 and notes.

Subdivision 1.-See art. 1903 and notes.

Subdivision 2.-Cited, EI Paso & S. W. Co. v. La Londe (Bup.) 184 S. W. 498. See
O'Connor v. City of Laredo (Civ. App.) 167 S. W. 1091.

The question of lapsing of plaintiff's temporary administration Is to be raised by ,

sworn plea in abatement. El Paso & Southwestern Co. v. La Londe (Civ. App.) 173 s.

W.890.
In an action for taxes defendant may not urge want of authority to sue because of

the absence of authorization by the commissioners' court of the county, in the absence
of a verified plea and of proof. State v. Cage (Civ. App.) 176 S. W. 928.

This article does not apply to special pleas denying detendants capacity as receivers.
Schaff v. Nash (Civ, App.) 193 S. W. 469.

Subdivision 5.-:Cited, Carr v. Wright (Civ. App.) 190 S. W. 254.
Where petition in trespass totrv title by partnership showed that title to two of the

surveys was in one partner ,and title to the other in the other partner, held that it was

not necessary that plea in abatement be sworn to. J. D. Fields & Co. v. Allison (Civ.
App.) 171 S. W. 274.

In view of this article, held that, though one of the original parties to a judgment
of partition who had conveyed her interest was not party to a proceeding to revive it,
defendants haying consented to revive, cannot complain on appeal that she was not a

party. Teel v. Brown (Civ. App.) 185 S. W. 319.

Subdivision 6.�Where in a suit against a firm the partnership is .denied under oath,
the burden rests on plaintiff to prove the partnership. Staten Auto Co. v. Hogg (Civ,
App.) 160 S. W. 982.

In an action against several carriers, as partners, for negligent delay and rough
handling of live stock, where the pleadings of defendants denying the charge were unveri
fied, plaintiff could recover the whole sum against either of the defendants. Ft. Worth &
D. C. Ry. Co. v. Shank & Dean (Civ. App.) 167 S. W. 1093.

In an action brought in the name of two partners, defendant could show without
denying the partnership under oath as required by this article that there were other part
ners, each having an interest in the subject of the suit, so as to defeat the suit for want
of parties. Houston & T: C. R. Co. v. :Corsicana Fruit Co. (Civ. App.) 170 S. W. 849.

Where defendants did not deny under oath, as required by statute, plaintiff's allega
tion that they were partners, evidence to disprove such allegation held properly exclud
ed. Levy v. Duriken Realty Co. (Civ. App.) 179 S. W. 679, denying rehearing Levy v:
Duncan Realty Co., 178 S. W. 984.

In action against bank and its president as partners, where neither denied part
nership under oath, as required by this article, peremptory instruction to find for presi
dent, on ground that he had no connection with contract, held erroneous. Tyler Box &
Lumber Mfg. Co. v. City Nat. Bank of Paris (Cly. App.) 185 s. W. 352.

Subdivision 7.-Cited, O'Connor v. 'City of Laredo (Civ. App.) 167 S. W. 1091.
Under this subdivision plaintiff held not required to prove defendant's corporate

existence where the allegation of its incorporation was not dented by a sworn plea. Sov
ereign Camp Woodmen of the World v.. Ruedrich (Civ. App.) 158 S. W. 170.

COURTS-'-DISTRICT AND COUNTY-PRACTICE IN Art. 1907

Subdivisions 8 and 9.-In view of this article, held that, where the answer did not
deny the execution of a written instrument by which defendant recognized the title of a

foreign administrator to the note in suit, mere proof of the right of the administrator's
intestate to the note coupled with the introduction of the note itself in evidence bearing
an indorsement is sufficient to show passing of title notwitRstanding article 3480. Webb
v. Reynolds (Civ. App.) 160 S. W. 152.

Peti.tion against a carrier for nondelivery held to charge that bill of lading was in
writing, under art. 710, and carrier not denying under oath its. execution under article
1906, subd. 8, and article 3710, may not question it. Quanah, A. & P. Ry. Co. v. R. D.
Jones Lumber Co. (Civ. App.) 178. S. W. 858. See, also, notes under arts. 588, 3710.

Subdivision 10.__Under subd. 10 of this article, an answer setting up want of con
sideration as a defense to the cause of action on debt and to foreclose vendor's lien
notes, should have been sworn to. Browne v. McGuire (Civ. App.) 181 S. W. 479.

Under art. 7093, providing that wrttten contracts shall import consideration, and ar
ticle 1906, concerning the impeachment of the consideration of a written instrument, in
an action on a written policy, it was not necessary for the plaintiffs to allege in their
pleadings that the written contract sued upon was based upon a sufficient consideration.
Royal Neighbors of America v. Heard (Civ. App.) 185 S. W. 882.

Subdivision 11.-That. plaintiff was in possession of the account books and would not
permit defendant, his former partner, to inspect them was a sufficient excuse for not par
ticularly itemizing the amount alleged by counterclaim to be due to defendant. Reeves v.
White (:Civ. App.) 161 S. W. 43.

Where plaintiff sued on a verified open account in compliance with art. 3712, defend
ant, not denying any items under oath, as required by this article, could not object to
the items. Green v. Hoppe (Civ. App.) 175 S. W. 1117.

Art. 1907. [1266] [1266] Plea of payment, counterclaim, etc.
Payment.-where defendants failed to plead payment of water rent sued for, or to

request submission of that issue to the jury, failure to submit it was not ground for
reversal, in view of art. 1985. Bennett v. Rio Grande Canal Co. (Civ. App.) 182 S. W. 713.

Under arts. 1325, 1326, and 1907, a plea of payment to an undisclosed agent does not
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authorize proof of set-off against the agent. Hudgins Produce Co. v. J. R. Beggs & Co.
(Civ. App.) 185 S. W. 339.

Evidence of set-off admitted without objection under a plea of payment to an undis-
closed agent held in effect to show payment. Id.

.

, Where defendant, in an action on a verified account, admitted its correctness and did
not allege any payment thereof, plaintiff was entitled to recover. Bay Lumber Co. v.
Artman & Buettmer (Civ. App.) 188 S.· W. 279.

In a suit to foreclose a vendor's lien note, where plaintiff's own testimony was not
conclusive that note had not been paid, defendant was entitled, without having pleaded
payment, to show that he had fully paid note. Key=v. Jones (Civ. App.) 191 S. W. 736.

Set-off or counterclaim.-In an action upon a check by the assignee thereof, an an
swer held to set up a partial payment and not a set-off. Rahe v. Yett (Civ, App.) 164
S. W. 30.

That the set-off and counterclaim pleaded by defendant did not distinctly state the
nature of the counterclaim and the several items thereof as required, by arts. 1326 and
1907 cannot be reached by general demurrer. but must be reached by special exception.
Ajax-Grieb Rubber Co. v. Hubbard (Civ. App.) 181 S. W. 568.

In an action for possession of cotton seed in which writ of sequestration was levied,
where a defendant bank alleged indebtedness against plaintiff for money advanced and
used for his benefit, mere fact that dishonored draft made by principal defendant upon
plaintiff was also set up did not present var-iance. Guitar v. First State Bank of Herm
leigh (Civ. App.) 191 S. W. 860.

-- In action on note.-In an action on notes, defendants' answer held properly
stricken, not setting forth any legal counterclaim. Rushing v. Citizens' Nat. Bank of
Plainview (Civ, App.) 162 S. W. 460.

In a suit on a note an answer which failed in its object of setting up a counterclaim
could not be held good as stating an equitable remedy independent of the statute allow
ing set-off where it failed to aver insolvency of the plaintiff. Ray v. Cartwright (Civ.
App.) 180 S. W. 927.

-- Pleading damages.-In an action begun by attachment, where defendant's plea
in reconvention did not in terms allege that the attachment was sued out without prob
able cause but alleged facts showing that it was, such plea was sufficient to support a

recovery of exemplary damages. Johnson v. Tindall (Civ. App.) 161 S. W. 401.
,

In counterclaim for wrongful issuance of writ of sequestration, allegations that writ
issued because the party who sued it out desired to prevent sale by defendant and secure

profit for himself are not bad as seeking remote damages. Garlington v. Cotten (Civ.
App.) 189 S. W. 294.

Art. 1908. [1267] [1267] General denial need not be repeated.
Admission of facts not denied.-Under this article a defendant who had pleaded a gen

eral denial does not, where plaintiff filed an amended petition, admit all facts not spe
cially denied upon filing special denials. Hines v. Meador (Civ, App.) 193 S. W. 1111.

Art. 1909. [1268] [1268] Pleas to be filed in due order, etc.
In general.�As parties cannot, by consent, confer jurisdiction a plea in abatement

that plaintiff in his amended petition had fraudulently stated the amount of the damage
at such an amount as would give the court jurisdiction will be sustained, even though it
was not presented seasonably after the filing of the amended petition. L. Grief & Bro.
v. Texas Cent. R. Co. (Civ. App.) 163 S. W. 345. '.

Where a plea of privilege 'is filed in due order of pleading, the subsequent filing of a

plea over against plaintiff did not effect a waiver of the plea of privilege. Hickman v.

Swain, 167 S. W. 209, 106 Tex. 431.
Notwithstanding this article, the court may bear exceptions before trying a plea in

abatement, and a party who under· such circumstances submits exceptions before sub
mitting a plea in abatement does not waive his plea. J. D. Fields & Co. v. Allison (Civ.
App.) 171 S. W. 274.

A motion to vacate a default judgment, which alleged a meritorious defense, is not a

waiver of defendant's right thereafter to plead his personal privilege to be sued in the
county of his residence. Kelly v. A. B. Crouch Grain Co. (Civ. App.) 174 S. W. 630.

In view of U. S. Compo St., Anno. 1916, § 1011, held, that the filing of a petition for
removal and procurement of action thereon, before the filing of a plea of privilege, did
not constitute a waiver of defendant's privilege to have the cause transferred to another
county. Weller v. Guajardo (Civ, App.) 174 S. W. 673;

"

Defendant" by filing a motion to quash citation and a plea in abatement in an action
in the district court of K. county, held not thereby deprived of any privilege to be sued
in D. county. Joy v. Citizens' Life Ins. Co. (Civ. App.) 178 S. W. 590.

In garnishment proceedings, . where supplement, so called, and other portion of trav
erse were attached, and made part of each other by allegation, in absence of special ex

ception as to order of pleading, or that they were attached, entire answer should be
looked to by trial court. Gerlach Mercantile CO. V. Hughes-Bozarth-Anderson Co. '(Civ.
App.) 189 S. W. 784.

Answer to merits as waiver of matter In abatement.-Pleas of misjoinder, in abate
ment, set up first in amended answer filed by defendants after answering to merits, came

too late. Baber V. Galbraith (Civ. App.) 186 S. W. 345.
Where, after defendant had answered on the merits, it asked leave to file a plea in

abatement, but failed to ask leave to withdraw its pleadings, the plea in abatement must
be overruled. City of San Antonio v. Reed (Civ. App.) 192 S. W. 649. See, also, notes
under Arts. 1902, 1947.

Art. 1910. [1269] [1269] Certain pleas to be determined during
the term at which filed.

Cited, Johnson v. Waggoner (Civ. App.) 190 S. W. 835:
Construction and application.-Under County and District Court Rule 24 (142 S. W.

xix), providing that all dilatory pleas shall be tried at the first tez:m at w:hich the .atten;'
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tion of the court shall be called thereto, a plea of privilege filed in justice's court, not
brought to the attention of the court at the trial de novo on appeal to the county court
was waived. Edwards v. Youngblood (Civ. App.) 162 S. W. 1164.

Where defendant files his plea for removal of the cause to another court, but fails to
call it up for hearing at the term at which it is filed, he waives his plea, so that refusal
to grant it cannot thereafter be alleged as error. Parrott v. Peacock Military College
(Clv. APP.) 180 s. W. 132.

Where defendant, through no fault of the clerk or plaintiff or his .attorneys, fails to
call the court's attention to a plea of privilege at the term at which filed, and there was

time for the court to have passed on it, and the case is not continued without prejudice.
to such plea, he waives his right to have the plea passed on at a subsequent term, under
this article and district and county court rule 24 (142 S. W. xix). Smith v. First Nat.
Bank of Waco (Civ. App.) 187 s. W. 233.

In such case defendant cannot file an amended plea of privilege after the case has.
been continued for that term. Id.

Where a verdict found defendant's residence in accordance with plaintiff's contention,
and judgment was entered for plaintiff without mentioning the plea of privilege, defend
ant waived the plea by not invoking the court's action upon it at the first term of court.
Littlefield v. Clayton Bros. (Civ. App.) 194 s. W. 194.

DECISIONS RELATING TO SUBJECT IN GENERAL

1. Necessity of pleading in defense In general.-It is only where a defe�dant seeks'
affirmative relief upon the issues he desires adjudicated that he is required to specially
plead his equities. Birge-Forbes Co. v. Wolcott (Civ. App.) 176 S. W. 605.

6. AntiCipation of defensive matter.-As against general demurrer, answer plead
ing alteration of note held good, though not alleging that alteration was without defend
ant's consent and by a party to the note. Bolt v. State Savings Bank of Manchester
(Civ. App.) 179 S. W. 1119.

7. Joint or separate pleas or answers of codefendants.-Where the amount in contro
versy is below jurisdiction of the county court, the action will be dismissed upon the plea
in abatement of only one of the defendants that plaintiff fraudulently misstated the
amount so as to give. the court jurisdiction. L. Grief & Bro. v. Texas Cent. R. Co. (Civ.
App.) 163 s. W. 345.

10. Plea to the Jurlsdlctlon.-Where, as presented, the same facts which would sus

tain a plea to the jurisdiction would defeat the whole cause of action, the case should
be submitted on the merits and the plea in abatement disregarded. Johnson v. Miller
(Civ. App.) 163 s. W. 592.

.

A special plea in an action in the district court alleging that the amount in contro
versy is not within the jurisdiction of the court, but in fact less than $200, held sufficient
to charge want of jurisdiction. Day v. Mercer (Civ. App.) 175 S. W. 764.

Sufficiency of service will not be considered on appeal where not raised in the motion
to set aside a default nor in the answer. Miller v. First State Bank & Trust. Co. of
Santa Anna (Clv. App.) 184 S. W. 614.

12. Plea In abatement.-The fact that plaintiff corporation had not paid its fran
chise tax.. so that it was not entitled to maintain an action under art. 7399, could only be
urged by a plea in abatement. Clegg v. Roscoe Lumber Co. (Civ. App.) 161 S. W. 944.

A plea of pending action between the same parties, involving the same cause of ac

tion, is available only as in abatement. Blassingame v. Cattlemen's Trust Co. (Civ. App.)
174 S. W. 900.

.

In habeas corpus for the custody of a child, held, that a plea setting up want of juris
diction because of pending divorce suit was no plea in abatement, and the only question
was whether the court had jurisdiction over the subject-matter, and the pendency of
other suit involving the same question could not be considered. Ex parte Garcia (Civ.
App.) 187 S. W. 410.

A petition which states two separate causes of action which were misjoined may be
corrected by plea in abatement, subject to the discretion of the court. International &
G. N.· Ry. Co. v. Reed (Clv, App.) 189 S. W. 997.

13. Denlals.c--Bee notes under Art. 1902.

.
16. Cross-complaint against plalntiff.-The transferee of secured lien notes could in

trespass to try title against himself and his transferror, who had conveyed to plaintiff's
grantor,. have in a cross-action the lien enforced for the attorney's fees stipulated for in
the notes, and other sums due thereon. Childs v. Juenger (Civ. App.) 162 s. W. 474.

Exceptions to allega.tions in cross-complaint seekJing rescission of a contract of pur
chase, which exceptions were based on the ground that the allegations did not constitute
a defense, were properly overruled, where the allegations were set up as a basis for the
relief sought by the defendants. Hurst v. Knight (Civ. App.) 164 S. W. 1072.

Where the answer specially pleads lien on stock as defense to action for damages
for refusal to transfer it on the corporation books, no affirmative relief foreclosing the
lien can be awarded. Milner v. Brewer-Monaghan Mercantile Co. (Civ. App.) 188 S.
W.49.

17. Cross-complaint against' ·codefendant.-Where a contractor gave a bond to a
school district conditioned to complete the building free from mechanics' liens, and a.

materialman sued the contractor, his surety, and the. school district, the school district
can maintain no cross-action on the bond, for the materialman could not acquire a lien
against the building. Garrett v. A. G. McAdams Lumber Co. (Civ. App.) J.63 S. W. 320.

Matters alleged in a cross-bilI filed in an action on a note and to foreclose a chattel
mortgage held extraneous to the issues made by the petition and answer, so that an ex
ception to the cross-bill should have been sustained. Carla Land & Irrigation Co. v.
Dimmit County State Bank (Civ. App.) 165 S. ·W. 897. .

A -cross-actton must contain allegations which, given every reasonable intendment,
would justify evidence of facts essential to be shown to obtain a judgment. Reserve
Loan Life Ins. Co. V. BensoI_l (Civ. App.) 167 s. W. 266.
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In an action by plaintiff against two defendants, with one of whom he had been as
sociated under an agreement to share commissions on the sale of stock, such' defendant's
cross-petition against his codefendant held not to cause a misjoinder of causes of ac
tion. Harless v. Haile (Civ, App.) 174 S. W. 1020.

In action on a note, allegations of defendant in cross-petition held to state a cause
of action against the cross-defendants for breach of their· guaranty or surety contract.
Adams v. First Nat. Bank of Waco (Civ. App.) 178 s. W. 993.

In an action on a note wherein defendant made his alleged sureties cross-defendants,
he need not allege that the suretyship agreement was in writing, as, if required to be
in writing, written evidence would be admissible to prove the alleged agreement. Id.

In action on a note, an answer held to support a judgment for defendants against
codefendants. Clevenger v. Commercial Guaranty State Bank (Civ. App.) 183 S. W. 65.

24. Withdrawal or abandonment of pleading.-Mere filing of plea in abatement with
out sustaining allegations amounts to waiver of plea. Schaff v. Nash (Civ. App.) 193
S. W. 469.

26. Variance between pleading and proof.-Where the contract with the initial car
rier provided for notice of claim within 91 days, and it was not alleged that two of the
carriers did not acquiesce in the through .bill of lading, it was binding on them, as pro
vided by Rev. St. 1911, arts. 731, 732; and hence an allegation that their contracts pro
vided for notice within 120 days, followed by introduction of the 91-day contract, consti
tuted a variance. Gulf, C. & S. F. Ry. CO. V. Boger (Civ. App.) 169 S. W. 1093.

In an action for work done and ma'tertals furnished on a house, where defendant's
answer did not deny ownership, but the court improperly allowed it to introduce evi
dence in denial, it could not complain of disregard of such evidence by' the jury. Ward
Cattle & Pasture Co. v. Ford (Civ. App.) 175 s. W. 784.

�

30. Form and sufficiency of allegations-Conclusions.-An" answer held not bad on

general demurrer as stating only the pleader's conclusion. James McCord Co. v. Rea
(Civ. App.) 178 S. W. 649.

Answer to suit on note that defendants were accommodation makers signing for sole
accommodation of payee held bad as pleading conclusion. Magill v. McCamley (Civ.
App.) 182 S. W. 22.

33. -- Irrelevancy and surplusage.-In an action to recover the balance of the
purchase price of a business, an answer held irrelevant. McLane v. Haydon (Civ. App.)
160 s. W . .1146.

41. Pleading particular facts or defenses-Assumption of risk.-A railroad cannot
avoid liability for injuries to an invitee on the. ground of assumption of risk, where it
did not plead that defense. Missouri, K. & T. Ry. Co. of Texas v. Kinslow (Civ, App.)
172 s. W. 1124.

42!12' -- Bona fide purchase.-A chattel mortgagee held entitled to foreclosure as

against purchasers not pleading defense of innocent purchasers. Murray Co. v. Randolph
(Ctv. App.) 174 s. W. 825.

44. -- Consideration and want or failure thereof.-Purchaser sued for purchase
price, in support of plea of failure of consideration, held entitled to rely upon material
misrepresentations. Bolt v. State Savings Bank of Manchester, Iowa (Civ. App.) 179 S.
W.1119.

46. -- Damages and mitigation thereof.-An allegation that a claim was fraudu
lently assigned to give jurisdiction over the action, in a county where the defendant did
not reside, is not sufficient to authorize an allowance to the defendant of attorney s fees,
or expenses in attending the trial. Leventhal v. Hollamon (Civ. App.) 165 s. W. 6.

Right of broker to have damages diminished by unpaid premiums held defensive
matter which should have been pleaded. Diamond v. Duncan (Sup.) 177 s. W. 955, deny
ing rehearing 172 S. W. 1100.

47. -- Discharge of surety.-In action against surety on note, answer relating to
agreement as to collateral held not a defense to the note, and not too indefinite and un

certain, as failing to particularize the. collateral alleged to have been misapplied. First
State Bank of Amarillo v. Cooper (Civ. App.) 179 S. W. 295.

Where defendant alleged his signature was secured as surety on certain notes by
fraud, it being represented to him that certain others would sign as sureties with him,
and they did not so sign, that was no defense to an action on the notes in the absence of
a further allegation that plaintiff had notice of the fraud. Gulf Live Stock Ins. Co. v.

Love (Civ. App.) 181 s. W. 766.
The maker of a vendor's lien note, if he can avail of an extension thereon to his

grantee of the land as a release of him, must plead and prove it was without his consent
or notice to him. Newby v. Harbison (Clv, App.) 185 S. W. 642.

48. -- Estoppel, waiver, and ratlfication.-An estoppel must be pleaded. B. W.
McMahan & Go. v. State Nat. Bank of Shawnee (Civ. App.) 160 S. W. 403; Ross v. Jack-
son (Civ. App.) 165 S. W. 513.

. .

In an action by owner of bills of lading for cotton against one to whom a third

person, having obtained the bills of lading by fraud, transfe'rred the cotton, plea that
defendant was an innocent purchaser held insufficient to raise the issue of estoppel. B.

W. McMahan & Co. v. State Nat. Bank of Shawnee (C'iv. App.) 160 S. W. 403.
A pleading that defendant acquired a way by parol agreement upon the conveyance

to plaintiff of the land over which he asserted it is not good as a plea of an easement. by
estoppel, because' alleging no fact showing the injustice of a revocation of the way.

Bowington v. Williams (Civ. APP.) 166 S. W. 719.
.

In action for breach of contract, estoppel of plaintiff, to be available as defense,
must be pleaded. Crews v. Gulf Grocery Co. (Bup.) 182 S. W. 1096.

The principal, seeking to defeat the broker's claim for a commission, cannot rely
upon alleged representations of the broker's agent to her that he waived his commission,
where she failed to plead such representations as against the broker. Goodwin v. Gun
ter (Bup.) 185 S. W. 295.

Buyer of engine seeking to cancel purchase-money notes, relying upon written war

ranty of engine's power, must have complied with warranty's terms relative to notice of
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rejection, unless alleging and proving waiver by the Seller. Street v. J. I. Case Thresh

ing Mach. Co. (Civ. App.) 188 S. W. 725.
In action on note for price of stallion, in absence of pleading to support defense of

waiver of requirement of guaranty limiting defendants' remedy to return of horse by
fixed date, testimony of defendant that sellers' agent promised that defendants would
receive another horse when shipment was received in Texas held inadmissible. Adams
v. Crittenden (Civ. App.) 191 S. W. 833.

51. -- Fraud and mistake.-In a suit against the makers and indorser of notes

given for the price of certain school land, the makers having pleaded an unpaid claim of
the state as an incumbrance, an answer by the indorser that the makers assumed and

agreed to pay such claim, but that the covenant was omitted from the deed by mistake,
was sufficient. Alston v. Pierson (Civ. App.) 158 S. W. 1165.

,

Where defendant filed only a plea of privilege which did not allege fraud, accident,
or mistake, fraud in obtaining the execution of the note could not be proved. Newman
v. Buffalo Pitts Go. (Civ. App.) 160 S. W. 657.

Under allegations of fraud or mutual mistake in the execution of a contract, evi
dence would be admissible to show that it did not express the real agreement of the

parties and to show what the agreement in fact was. Conn v. Rosamond (Civ. App.)
161 S. W. 73.

.

In an action for the breach of a contract, defendant's allegation that he intended that
a deposit should be the extent of his liability, and that if the contract did not show
that, it was a mistake of the parties, held not sufficient as an allegation of mutual mis
take. Id.

Answer, in action for deficiency after foreclosure, alleging collusion between defend
ant primarily Iiable on the notes and plaintiff, held subject to some of the special ex

ceptions which were sustained. Bray v. Sewall (Civ. App.) 171 S. W. 795.
An answer in an action by a vendor for the purchaser's deposit, alleging failure to

furnish a good title and false representations as to character of the land is good. Cline
v. Booty (Civ. App.) 175 S. W. 1081.

_

The answer of defendant in an action on a note given for the purchase price of
mule's, held to allege fraud by the seller in making the sale, so as to authorize an in
struction on that issue. Latham Co. v. Snell (Civ. App.) 176 S. W. 917.

In an action on a note, an answer averring misrepresentations held to present a

good defense. Brown v. Davis (Civ. App.) 178 S. W. 842.
Where, in action against county, defendant pleaded minutes of comrri.issioners' court

showing written contract in supplemental petition to which no plea of fraud or mistake
was filed, parol evidence that there was no contract held inadmissible. Mosler Safe Co.
v. Atascosa County (C'iv. -App.) 184 S. W. 324.

In an action for the price of machinery, answer held to apprise plaintiff of the de
fense of fraudulent representations, warranting admission of parol evidence thereof,
though the contract was written. Willett v. Browning Engineering Co. (Civ. App.) 186
S. W. 352.

In suit on note, parol evidence supporting allegations of answer, in addition to plea
of non est factum, that defendants had been defrauded into signing a note for more

than that which should have been drawn, held properly admitted. :Farmers' & Citizens'
Sav. Bank v. Smith (Civ, App.) 188 S. W. 1026.

In an action for price of silo, allegations of answer held sufficient to charge fraud in
obtaining defendant's signature' to contract of purchase. Ames Portable Silo & Lumber
Co. v. Gill (Civ. App.) 190 S. W. 1130.

52. -- Homestead.-Where a plea to set aside a homestead out of a larger tract
did not designate the particular portion selected, but merely asked that his right be pro
tected, and the plaintiff creditors did not except to the plea, the debtor is entitled to
have his homestead set off. Cobern v. Stevens (Civ. App.) 167 S. W. 207.

Allegations of answer in action to restrain sale under deed of trust, to foreclose deed
of trust and vendor's liens, held insufficient, as against a general demurrer, to set up
acquisition of homestead in 200 acres of part remaining after sale of 199 acres from
413-acre tract. Crawford v. Spruill (Civ. App.) 187 S. W. 361.

54. -- Illegality of contract.-The court will not enforce an illegal contract where
the illegality appears in the proof, though not pleaded. Bishop v. Japhet (Civ. App.)
171 So. W. 499.

57. -- Laches.-In suit to rescind exchange of property for false representations,
in the absence of any issue of laches or limitation, evidence as to time when plaintiff
discovered their falsity held incompetent. Kirkland v. Rutherford (Civ. App.) 171 S.
W. 1031.

58. -- Limitation of liability of carrler.-Where plaintiff's cattle were injured as
the result of a failure to properly bed the cars, and the carrier pleaded that the shipping
contract required the shipper to bed the cars, the answer was defective for failure .to
further allege that the shipper was given an opportunity to do so, and that, if the cars

were not properly bedded, it was thr-ough his default. Gulf, C. & S. F. Ry. Co. v. Boger
(Civ. App.) 169 S. W� 1093. .

In an action for injury to shipment of live stock, a contract of shipment, part of the
stipulations of which were void, and the other portion of which were not properly
pleaded, is properly rejected. Southern Kansas Ry. Co. of Texas v. Hughey (Civ. App.)
182 S. W. 361.

60. -- Marshaling securitles.-Crop mortgagee cannot, as against a landlord's
lien, first raise on appeal the question of marshaling. Frith v. Wright (Civ. App.) 173
S. W. 453.

61. -- Negligence and contributory negllgence.-Untraversed allegations in the
answer, that deceased, run down at a crossing, did not stop, look, and listen, though
Warned by reflections from the headlight of the approaching train, held not to show him
to have been guilty of contributory negligence. Galveston,:H. & s. A. Ry. Co. v, Pen
nington (Civ. App.) 166 S. W. 464.
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Burden is on railroad comnany to plead and establish by evidence its defense that it
was landowner's duty to maintain gate through which cattle went on its tracks, or that
the open condition of the gate was due to some other agency. Ft. Worth & D. C. Ry,
Go. v. Scheer (Civ. App.) 169 S. W: 1069.

'

,

The contributory negligence of a shipper of live stock must be pleaded to be relied
on. San Antonio, U. & G. Ry. Co. v. Storey (Civ. App.) 172 S. W. 188.

Plaintiff's contributory negligence in failing to call in a consulting physician must
be pleaded to entitle defendant to have an instruction submitting the question. Mis
souri, K. & T. Ry, Co. of Texas v. Whitsett (Civ. App.) 185 S. W. 406.

Plaintiff's contributory negligence in failing to call in a consulting physician must be
pleaded to entitle defendant to have an instruction submitting the question. Id.

In action against a street railway company, an answer alleging that plaintiff was in
plain view of the car, and that he negligently drove his wagon upon the track without
making any effort to avoid collision, was a good plea of contributory negligence contin
ued after discovered peril by plaintiff, at least where no exception was taken. Southern
Traction Co. v. Wilson (Civ. App.) 187 S. W. 536.

In action for damages to shipment. of live stock under contract. requiring shipper to
feed and care for them and hold the carrier harmless for damages, except from its negli
gence, allegations held to sufficiently set up shipper's contributory negligence. Ft.
Worth & D. C. Ry, Co." v. Allen (Civ. App.) 189 S. W. 765.

Although the evidence tended to show contributory negligence of plaintiff in failing
to properly care for his injury, which aggravated it, the defendant could not invoke this
as a defense, where contributory negligence was not pleaded. Roscoe, S. & P. Ry, Co. v.

Taylor (Civ. App.) 191 S. W. 1175.

In absence of special exception defendant, in action for injuries in a crossing acci
dent, held not required to specify particulars of plaintiff's contributory negligence. St.
Louis Southwestern Ry. Co. of Texas v. Harrell (Civ. App.) 194 S. W. 971.

62. -- Non est factum.-See notes under. art. 3710.
63. -- Notice or knowledge of facts.-An answer held sufficient to charge that

the holder of a note was not a bona fide purchaser without notice and in view of district
and county court rule 17, to sufficiently charge that the holder of the note had knowl
edge of its infirmities before he acquired it. Brown v. Davis (Civ. App.) 178 s. W. 842.

66. -- Res jUdlcata.-Res judicata, to be available, must be pleaded. State v.

St. Louis Southwestern Ry, Co. of Texas (Civ. App.) 165 S. W. 491.
In an action for breach of an irrigation contract, a plea held a sufficient plea of res

judicata. Old River Rice Ir1'. Co. v. Stubbs (Civ. App.) 168 S. W. 28.
Where a bill to set aside a sale of infants' property did not show that the infants

were estopped by a judgment in a prior suit prosecuted by their guardian, defendants
must plead and prove such adjudication if they rely thereon. Mullinax v. Barrett (Civ.
App.) 173 S. W. 1181.

67. -- Statute of frauds or in avoidance thereof.-The statute of frauds must be
pleaded when relied upon to defeat a contract. Eldwards v. Old Settlers' Ass'n (Civ.
App.) 166 S. W. 423; Johnson v. Tindall (Civ. App.) 161 S. W. 401; Larrabee v. Porter
(C'iv. App.)" 166 s. W. 395; Savage v. Mowery (Civ. App.) 166 s. W. 905.

If there are exceptions taking case of prescriptive easement of way out of statute,
they must be pleaded. Callan v. Walters (Civ. App.) 190 S. W. 829.

I
68. -- Tender and offer of equity.-Though an insurer which proves the amount

of its liability to be less than the face of the policy and tenders such amount to the
plaintiff is entitled to a judgment limiteCl to the amount of the tender, such .rule is
of no avail where the amount was not tendered to the court, and the insurer pleaded
nullity of the contract, although there had been a tender to plaintiff's attorney. Floyd
v. Illinois Bankers' Life Ass'n of Monmouth, Ill. (Civ. App.) 192 S. W. 607.

70. O,efense or relief In particular actlons.-An owner of chattels in possession of
another is entitled to recover the same, unless the latter shows his right to possession
on grounds .alleged in his special defenses. Killman v. Young (Civ. App.) 171 S. W. 1065.

72� -- Against railroad companies.-The defense that defendant had made an
honest effort to light it, but trespassers had destroyed the lights, should' have been
pleaded; that being matter in avoidance. Missouri, K. & T. Ry. Co. of T'exas v. State
(C'iv. App.) 163 S. W. 338.

73. -- Against surety.-In suit to enforce claim for material against a railroad
company, answer held not to raise issue of suretyship between the lessee, who had con

tracted for the material, and the company. Cleburne St. Ry. Co. v. Barber (C'iv. App.)
.180 S. W. 1176.

76. I -- By foreign corporation.-Where the petition in an action by a foreign cor

poration fails to disclose the character of the transaction -sued on, and does not allege
that it has a permit to transact business in the state, the issue of its right _

to do busi
ness in the state may be raised by appropriate pleading and proof. First State Bank
of Teague v. Hadden (Civ, App.) 158 S. W. 1168.

77Y2' -- By or against receivers.-In absence of special plea denying defendants'
capacity as receivers, proof to. sustain such allegations was not required. Schaff v. Nash
(Civ. App.) 193 S. W. 469.

78Y2' -- For dlvorce.e=In wife's divorce suit for cruel treatment, husband's an

swer alleging facts as to wife's cruelty toward him as justification of his having her
tried on charge of insanity held to plead such cruel acts of wife sufficiently. to admit
evidence of them. Hartman v. Hartman (Civ. App.)· 190 S. W. 846.

79. -- For injuries to servant.-Although intersta.te shipment was not alleged
by either party, defendant railroad may avail itself of the federal Employers' Liability
Act, where evidence requires finding that employe was engaged in interstate commerce
at time of injury. Geer v. St. Louis, S. F. & T. Ry, Co. (Sup.) 194 S. W. 939.

80. -- For libel or slander.-In an action for slander, justification must be
Slpecially pleaded with such particularity as to notify the plaintiff as to what charge he
will be compelled to meet. Burkhiser v. Lyons (Civ .. App.) 167 S. W. 244.
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84. -- Mandamus.-Whether mandamus should issue to compel an officer to per
form an official duty must depend on a petitioner's allegation and proof of all facts
showing an affirmative right .to the relief sought, and· not on the officer's failure to set
up a valid defense. Johnson v. Elliott (Civ. App.) 168 s. W. 968.

85. -- On bonds and notes.-Allegations of the answer in an action against two
defendants on a note given for stock held to sufficiently allege, in the absence of a

special exception, that the stock was purchased by only one of defendants, J. O. G.,
alone. Cowboy State Bank &. Trust Go. v. Guinn (C'iv. App.) 160 s. W. 1103.

In an action against maker of note, held that he was bound to plead and prove
a pencil notation thereon that it was secured by a deed of trust, and that a third per
son had assumed payment if this would constitute a defense. Grisham v. Connell Lum-
ber Go. (Civ. App.) 164 S. Wl 1107.

.

An allegation of the defendant's answer that he did not owe the amount of the
notes, and that he had signed notes thinking that a further accounting would be made,
held not to set up a collateral agreement, whereby the notes were delivered in part per
formance of an agreement for credits on the notes. Baldwin v. W. H. Coyle & Co.
(Civ. App.) 185 s. W. 426.

8.6. -- On contracts in general.-In an action for extracting turpentine on lands
on which defendants were not entitled to enter by their lease, the answer, alleging that
the land leased contained less acreage than was represented, held to state a good de
fense. Conn v. Rosamond (Clv, App.) 161 s. W. 73.

Where purchasers of motor truck contended that it was secondhand and wholly
unfit for use, they may plead and prove amounts expended In' attempting to operate the
motor as a circumstance establishing that it was defective; no recovery for such
amounts being sought. Avery Co. of Texas v. Staples Mercantile Co. (Civ. App.) 183
s. W. 43.

In an action for the price of machinery, defendants' answer held sufficient to au

thorize proof of breach of warranty. Willett v. Browning Engineering Co. (C'iv. App.)
186 S. W.· 352.

.

87. -- On Insurance contracts.-Where defendant insurer admitted liability, pay
ing the amount of the certificate into court, it could not on appeal assert that the bene
ftelary was not entitled to the full amount so paid. W'right v. Grand Lodge K. P., Col-
ored (C'iv. App.) 173 s. W. 270.

.

.
.

Where the life insurance policy Introduced by plaintiff was the one sued on, and
defendant did not plead the issuance of another policy, there was no error in excluding
evidence offered by defendant to show that there were two policies issued. American
Nat. Ins. Co. v. Bird (Civ. App.) 174 s. W. 939.

In action on life insurance policy, defense that insured was not in sound health when
policy issued held not sufficiently pleaded to justify admission of evidence' to establish
It. American Nat: Life Ins. Co. v. Rowell (Civ App.) 175 s. W. 170.

The insurer, who did not set up in the trial court a provision of the policy that it
assumed no obligation unless insured was in good health, could not urge the defense on

appeal. American Nat. Ins. Co. v. Anderson (Civ. App.) 179 S. W. 66.
Allegation of the answer, in an action on a life policy, that the coroner found that

insured committed suietde, presents no defense, his finding not being proof or evidence of
suicide. De Garcia v. Cherokee Life Ins.· Co. of Rome, Ga. (Civ. App.) 180 S. W. 153.

Defense under policy held affirmative. .J.EJtna Life Ins. Co. v. EI Paso Electric Ry.
Co. (Civ. App.) 184 s. W. 628.

CHAPTER NINE

CHANGE OF VENUE
Art.
1911. By consent of parties.
1912. Granted on application, when.

Art.
1913. Shall be granted unless.

Article 1911. [1270] [1270] By consent of parties.
Cited, Holmes v. Coalson (Civ. App.) 178 s. W. 628.

Agreement.-See Texas Moline Plow Co. v. Biggerstaff (Civ. App.) 185 S. W, 341.
In view of this article, provision in a power of attorney and agreement for formation

of a reciprocal fire insurance association that all suits on policies shall be brought in
county where association is located was reasonable, and while fact that a suit is institut
ed in another county will not defeat policy or be a defense, upon a plea of privilege agree
ment, will be enforced by changing venue. Merchants' Reciprocal Underwriters of Dallas
v. First Nat. Bank (Civ. App.) 192 S. W. 1098.

In action on a fire policy, where defendant reciprocal insurance association estab
lished its domicile and an agreement that actions against it on policies should be brought
only in such domicile, plaintiff must then show that defendant was not such an organiza
tion as could then do business at that place or any other under the laws of the state. rd.

Art. 1912. [1271] [1271] Granted on application, when.
Cited, Sands v. Sedwick (Civ. App.) 174 s. W .. 894.
Application and determlnation.-Under arts. 1912 and 1913, held that, on the statu

tory showing, change of venue was mandatory. Crawford v: Wellington Railroad Com
mittee (Civ. App.) 174 S. W. 1004.

Art. 1913. [1272] [1272] Shall be granted, unless, etc.
Issue and determination.-Under arts. 1912 and 1913, held that, on the statutory show

ing, change of venue was mandatory. Crawford v, Wellington Railroad Committee (Ctv,
App.) 174 S. W. 1004.
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Burden of proof . .,......Under this article, where 'motion for change of venue was opposed,
moving party held to have burden of proving the facts upon which it was based. Wolnit
zek v. Lewis (Civ. App.) 183 S. W. 819.

Counter affidavits and other evide.nce.-Denial of defendant's application for change
of venue held proper, under this article, though plaintiff's written contest of the applica
tion was supported only by his affidavit. Sands v. Sedwick (Civ. App.) 174 S. W. 894.

Discretion of court.-In an action for breach of a lease of property to be used as a

saloon, the court's denial of an application for change of venue held not an abuse of dis
cretion. Taber v. Eyler (Civ. App.) 162 s. W. 490.

As change of venue is in discretion of trial court, and it must be made to appear that
court has abused its discretion before its action will be set aside, order refusing an ap
plication to change venue will not be disturbed in absence of evidence on which it was
based. Colgrove v. Falfurrias State Bank (Civ. App.) 192 S. W. 580.

DECISIONS APPLICABLE TO SUBJECT IN GENERAL

Statutory right.-A court has no authority to change the venue except when express
ly given by law. Holmes v. Coalson (Civ. App.) 178 S. W. 628.

CHAPTER TEN·

CONTINUANCE

Art.
1917. Continuance not to be granted, ex

cept, etc.

Art.
1918. Application for continuance, requi

sites of.

Article 1917.
cept, etc.

In general.-Where an order continuing a case to the next term was made after an
order was passed by the commissioners' court changing the time of the next term from
August to the intervening June, the continuance was to the June term, although the par
ties were not apprised of the change in the date of the term. Guerra v. Guerra (CiY.
App.) 158 S. W. 191.

Denial of an application held not erroneous. Schubert v. Voges (Civ. App.) 169 S.
W.409.

In a consolidated suit to quiet title, request of defendants, made after various dis
missals and interlocutory judgment against them, for permission to withdraw their an

nouncement of ready, for trial and continue the case that they might again add parties
as to whom they had dismissed, held properly refused. Brady v. Cope (Civ. App.) 187
s. W. 678.

Under arts. 4698 and 4699, as to parties in death action, where surviving wife sues

,for her sole benefit, and it appears at the trial that deceased's parents are living, .de
fendant is entitled to postponement to have them made parties. Sal) Antonio Portland
Cement Co. v. Gschwender (Civ. App.) 191 S. W. 599.

,

In a servant's action for injuries where plaintiff testified at the trial, court's refusal
to grant continuance because of plaintiff's alleged failure to sign and swear to a deposi
tion held not error. Santa Fe TIe & Lumber Preserving iCO. v. Burns (Civ. App.) 192 S.
W.348.

Amendment of pleadings.-Allowing plaintiff to amend .his petition after the case had
gone to trial, without granting defendant a continuance, is largely a matter of discre
tion, where the amendment simply enlarges on the cause of action, and does not require
of defendant any evidence not before required. Gulf, C. & S. F -

. Ry. Co. v. James B. &
Charles J. Stubbs (Civ. App.) 166 S. W. 699.

The overruling of a motion for continuance, made on the ground of the filing of an

amended petition on the day of trial, held not an abuse of discretion. St. Louis South-
western Ry, Co. of Texas v. Williams (Civ. App.) 170 S. W. 1069.

.

There was no error in overruling defendant's motion to continue an action on an in
surance policy on the ground of surprise at facts set out in trial amendment, where they
were at all times known to defendant. American Nat. Ins. Co. v. Burnside (Civ. App.)
175 s. W. 169.

Arneridmerrt of petition in action for personal injuries held not to entitle defendant to
continuance, especially where application was not supported by affidavit, as required
by this article. International & G. N. Ry, Co. v. Jones (Giv. App.) 175 Si. W. 488.

The denial of a continuance sought by defendant to meet amendment held improper.
McWhorter v. Estes (Ciy. App.) 175 S. W. 846.

Defendant held not entitled to a continuance on the ground of surprise after the
amendment of the petition at the trial so as to deny contributory negligence which the
answer had pleaded. Terrell Sewerage Co. v. Stiles (Civ. App.) 177 S. W. 1053.

Where defendants in a foreclosure suit were not surprised or misled by a trial amend
ment correcting a misdescription of the note as to date and amount, it was not errol" to
refuse to permit them to withdraw their announcement of ready for trial and great a.
continuance. Memphis Cotton Oil Co. v. Gist (Civ. App.) 179 S. W. 1090.

Refusal of continuance for amendment of petition not setting up a new cause of ac

tion and constituting no cause for surprise, but merely stating larger damages, held not
abuse of discretion. Da Moth & Rose v. Hillsboro Independent School Dist. (Civ. App.)
186 S. W. 437.

In action for negligent transportation of stock, a trial amendment alleging defendant's
refusal to permit them to be unloaded for feed, water, and rest held to require continu-

[1276] [1276] Continuance not to be granted, ex-
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ance to. procure evidence when requested by defendants. Kansas City, M. & o. Ry, Co.
of Texas v. James (Clv;. App.) 190 S. W. 1136.

Absence of paMy.-The absence of a party does not give a party an absolute right
to a continuance. Apache Cotton Oil & Mfg. 'Co. v. Watkins & Kelly (Civ. App.) 189 s\.
W.l083.

Absence of counsel.-The absence of a party's leading attorney does not give a party
an absolute right to a continuance, but the mere fact that secondary counsel are. present
does not alone warrant refusal of continuance for absence of leading counsel, where those
in attendance are unfamiliar with the case. Apache Cotton Oil & Mfg. Co. v. Watkins &
Kelly (Civ. App.) 189 S. W. 1083.

Voluntary absence of counsel on account of important professional business in Court
of Civil Appeals is not ground for continuance, especially where it is not affirmatively
shown that his client will suffer by his absence. Texas & N. O. R. Co. v. Cummins (Civ.
App.) 193 S. W. 161.

Absence of witness or evidence.-Overruling defendant's motion for a continuance,
based upon the sickness of one of its witnesses, who was present in court although sick,
held not an abuse of discretion. Yellow Pine Paper Mill Co. v. Lyons (Civ. App.) 159 S.

W.9Q9.
The denial of continuance requested to obtain evidence to sustain defense held not

an abuse of the trial court's discretion. Ferrell-Michael Abstract & Title Co. v. McCor
mac (Civ. App.) 184 S. W. 1081.

An application for a continuance, made on ground of correcting depositions because
a witness failed to locate definitely the injuries to plaintiff, need not be granted, and no

error or prejudice would result where the depositions showed that there was some injury
to plaintiff's forehead. Texas Midland R. Co. v. Truss (Civ. App.) 186 S. W. 249.

-- Competency or materiality.-Where indorsee of note by making inquiry would
not have learned of fraud, the makers not then knowing thereof, held, that it was not an

abuse of discretion to refuse to delay the trial to allow a witness to procure the indorsee's
books to show the exact amount of the discount. Lock v. Citizens' Nat. Bank (Civ. App.)
165 S. W. 536.

In an action for the price of horses, where it was not shown that cattle transactions
between the parties were material, the denial of a continuance for absence of witnesses
who could testify as to such transactions was not error. Hazelrigg v. Naranjo (Civ. APP.)
184 S. W. 316.

Where testimony expected from absent witness is immaterial to any defense defend
ant had right to interpose, it is not error to deny him second continuance. Houston
Tninsp. 'Co. v. Paine (Civ. App.) 193 S. W. 188.

-- Cumulative evidence.-Defendant cannot obtain a continuance on the ground
of the absence of. material witnesses, where other witnesses could testify to the same

fact. Missouri, K. & T. Ry. Co. of Texas v. Pitkin (Civ. App.) 158 S·. W. 1035.
A party's first application for continuance cannot be denied because the evidence of

the absent witness was cumulative. Hambleton v. Southwest Texas Baptist Hospital
(Civ. App.) 172 S. W. 574.

-- Contradictory evidence.-The refusal of a continuance for absent witness who
would testify that plaintiff's condition was due to injury' received prior to entering de
fendant's employ held not error, where defendant's witnesses testified that plaintiff was

suffering from no injury, and that at the time he entered defendant's employ a thorough
physical examination disclosed no injury. Missouri, K. & T. Ry. Co. of Texas v. Corne-
Iius (Civ. App.) 188 S. W. 34.

,
-- Diligence.-Defendant cannot obtain a continuance on the ground of absence of

material witnesses where due diligence' has not been used. Missouri, K. & T. Ry, Co. of
Texas v, Pitkin (Civ. App.) 158 S. W. 1035.

Refusal of continuance to enable defendant to secure experts to examine fixtures, ask
ed for six months after commencement of the action, is 'warranted on the ground of lack
of diligence; the litigation primarily involving the question of plaintiff's compliance with
his contract to make and install the fixtures, and defendant having been in exclusive
possession thereof. Banner v. Thomas (Civ, App.) 159 S. W. 102.

Defendant's application for a continuance was properly overruled, where the case had
been on file for more than a year and no process had been issued for any witnesses and
the application did not give the names or residences of any witnesses wanted. Citizens'
Planing Mill Co. v. Tunstall (Civ, App.) 160 S. W. 424.

Denial of continuance held not error, where no diligence to procure the absent wit
nesses was shown, though the adverse party did not comply, until the case was called for
trial, with an order requiring a bond for costs. Etheridge v. Campbell (Civ. App.) 179 S.
W.1144.

Denial of continuance to procure absent witness was not abuse of discretion, where
application did not show evidence could not be obtained from other ·source and case was
tried when set. Barnhart v. Kansas City, M. & O. Ry, Co. of Texas (Sup.) 184 S. W. 176.

A continuance on account of the absence of a witness will be denied when no process
had been issued for the witness, no effort was made to secure his testimony, and defend
ant who was applying for the continuance declined offer of privilege of using the testi
mony of the witness taken on a former trial. San Antonio, U. & G. R. Go. v. Hagen (Civ.
App.) 188 S. W. 954.

Failure of defendant railroad to notify attorney of discharge of employe, an impor
tant witness, that process might issue, was such negligence as justified trial court in
finding that proper diligence to have witness at trial was not exercised, so that continu
ance for his absence was properly denied. Texas & N. O. R. Co. v. 'Cummins (Civ. App.)
193 S. W. 161.

Party cannot be charged with lack of due diligence in not securing witness where it
appears from his motion, made when case is called, that witness is sick. Houston Transp.
Co. v. Paine (Civ. App.) 193 S. W. 188.

Where a continuance is sought for absence of a witness, it will be refused, in the

a&bsence of a showing of diligence in attempting to procure such evidence. International
G. N. Ry. Co. v. Mudd (Civ. App.) 194 S. W. 960.
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Surpri·se.-Surprise as a ground for further continuance cannot be claimed because
the special setting of the case, agreed on when the case was, first continued, was not,
known of by associate counsel, called into the case after such setting, till five days be
fore the day for which it was so specially set. Banner v. Thomas (Civ. App.) 159 S.
W.102.

In. an action for injuries to cattle 'en route, defendant was not entitled to a continu
ance for surprise because of evidence that the rough handling was due to sudden stop
pages on account of a preceding train being pulled by a broken-down engine. St. Louis
&. S. F. R. Co. v. White (Civ. App.) 160 S. W. 1128.

Facts set up in plaintiff's trial amendment, not constituting a defense to the policy
sued on, could not be made the basis for a continuance on the ground of surprise. Ameri
can Nat. Ins. Co. v. Burnside (Civ. App.) 175 S. W. 169. .

.

Plaintiff, coming to second trial prepared to prove testimony on former trial of de
ceased witness only by the statement of facts on a former appeal, which was inadmis
sible, could have a continuance on the ground of surp.rise, to obtain proper evidence of
the former testimony.· Texas & N. O. R. .'00. v. Williams (Civ. App.) 178 S. W. 70l.

A supplemental petition, in response to an amended answer, both bearing on total
disability of plaintiff and both filed the day before trial, held not to entitle defendant to
a continuance on the ground of surprise, it having from the first known that total dis
ability was claimed. Commonwealth Bonding & Casualty Ins. Co. v. Bryant (Civ, App.)
185 S. W. 979. I

Where defendant made no showing that a continuance would enable it to secure evi
dence to rebut a reply to a defense urged, the denial of a continuance, though the reply
was first made at trial, is not an abuse of discretion. New Jersey Fire Ins. Co. v. Baird
(Civ, App.) 187 S. W. 356.

In suit by assignee of legal title to chose in action, where defendant by cross-ex

amination developed the fact that such holder held for the benefit of the real owner, it
was not error to overrule defendant's application to withdraw announcement of ready
and continue the cause on the ground of surprise. City of San Antonio v. Reed (Civ.
App.) 192 s. W. 549.

Admissions.-The mere admission that an. absent witness would, if present, testify
to the facts set out in an application for a continuance is no sufficient reason for refusing.
a, continuance. Missouri, K. &. T. Ry, Co. of Texas v. Cornelius (Civ. App.) 188 S. W. 34.

Successive applications.-Where a case has been continued several times because of
the intoxication of defendant, it was not an abuse of the court's discretion to refuse a

further continuance on the same ground. Ramsey v. Bird (Civ, App.) 170 S. W. 1075.
In action on note refusal of defendant's second motion for a continuance held not an

abuse of trial court's discretion, where there was evidence in the record entitling plain
tiff to recover, and where the testimony of defendant, if present, would only have raised
a conflict in the evidence. Ball v. Miller (Civ. App.) 187 S. W. fi88.

•

Tender of witness fees is necessary to show diligence in an application for a second
continuance to secure attendance of such witness. Houston Transp. Co. v. Paine (Civ.
App.) 193 S. W. 188.

.

Discretion of court.-The discretion of the trial court, where the application for a

continuance is not a statutory one, is not subject to review unless abused. St. Louis

Southwest,ern Ry. Co. of Texas v. Williams (Civ. App.) 170 S. W. 1069.

Art. 1918. [1278] [1278] Application for continuance, requisites of.
Affidavits and motion for continuance.-Where a witness, on the .ground 'of whose ill

ness a continuance was asked, was present in court, it was nevertheless error to refuse to
permit a physician to testify that the witness' physical and mental condition was such
that he could not testify clearly and accurately.' Yellow Pine Paper Mill Co. v. Lyons
(Civ. App.) 159 S. W. 909.

.

Affidavit for postponement held such that while the plaintiff might not have been
entitled to continuance for the term, yet postponement should have been granted.
Apache 'Cotton Oil & Mfg. Co. v. Watkins & Kelly (Civ. App.) 189 S. W. 1083.

-- Amendment.-An application for continuance based on surprise in the filing of
an amended petition must show that defendant had a meritorious defense, which by con

tinuance could be made to appear. St. Louis Southwestern Ry.· Co. of Texas v. McDer
mitt (Civ. App.) 175 S. W. 509.

-- Surprise.-Application for continuance on ground, of surprise by new matter
in amended petition held not to state sufficient cause. EI Paso & S. W. R. Co. of Texas
v. Ankenbauer (Civ, App.) 175 S. W. 1090.

-- Materiality of evidence.-Where an application for a continuance for absence
of witnesses did not state that the testimony expected was material or that the appli
cant used diligence to procure it, it was not a statutory application within this article,
and it was within the discretion of the court to grant it or not. Wauhop v. Sauvage's
Heirs (Civ. App.) 159 S. W. 185.

A motion for continuance, which alleges the materiality of the testimony of the ab
sent defendant and states generally that defendant was absent for some cause over

which he has no control, is properly overruled. Muldoon v. J. E. Bray Land Co. (Civ..
App.) 171 S. W. 1027.

A motion for a continuance held insufficient where it did not show that either of the
absent witnesses would testify. to any facts material to the issues. Allen v. Rettig (Civ.
App.) 177 s. W. 215.

A mere statement of a conclusion as to what would be proven by an absent witness
is not a compliance with the statute entitling a party to a continuance to procure such
witness. Hazelrigg v. Naranjo (Civ. App.) 184 S. W. 316.

Application for continuance, not stating testimony is material, showing materiality
thereof, and that applicant "has used due diligence to procure such testimony," etc., as

required by this article, is insufficient. McKinnon v.: Porter (Civ. App.) 192 S. W. 1112.
-- Diligence.-An application for a continuance, failing to show diligence and to

state the facts which the applicant expected to prove by the absent witness, was insuf
ficient. Paige v, Menke (Civ. App.) 158 s. W. 1030.
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Application for continuance, which showed that absent witness was not summoned
and failed to show what he would testify or what was expected to be proved by him,
held properly overruled. Hunter v. Holt (Civ. App.) 160 S. W. 608.

Refusal of a continuance for absent witnesses, not a statutory one, within this arti
cle, held not an abuse of discretion, where the case was decided November 28th and a

new trial granted on December 5th; the court having told counsel several days before
that he would grant it, and the motion for continuance made on December the 6th. St.
Louis Southwestern Ry. Co. of Texas v. Williams (Civ. App.) 170 s. W. 1069.

-- Absence of witness.-Application for a continuance for absence of a nonresi
dent witness not being a statutory application under arts. 1918, 3649, the discretion of the
court will not be disturbed in the absence of abuse. Kansas City Southern Ry. Co. v.

Carter (Civ. App.) 166 S. W. 115.
Testimony that the absent witness stated that he would not swear to the facts set

forth in the first application for continuance is not admissible. Hambleton v. Southwest
Texas Baptist Hospital (Civ. App.) 172 S. W. 574.

Where application for continuance on ground of absent witnesses is made on informa
tion and belief, and is indefinite, the granting thereof is within' the court's discretion, and
such discretion held not abused. Kansas City, M. & O. Ry. Co. of Texas v. Starr (Civ.
App.) 194 s. W. 637.

'

CHAPTER ELEVEN

STENOGRAPHIC REPORTERS

Art.
1920. District judges may appoint official

reporters, when.
1923. Duties of reporters.
1924. Same subject.
1925. Compensation of shorthand reporter;

Bexar county; fees; salary in
certain counties.

1926. Reporters to make transcript for any
person'; compensation.

Art.
1930. Special stenographer appointed,

when.
1932. Stenographer for county court, etc.,

in civil cases, appointed when;
oath; compensation.

1933. In felony cases reporter to keep
stenographic record to be made
when and how; transcript for ap
pointed attorney, when, and com

pensation for same.

Article 1920. District judges shall appoint official reporters, when.
Constitutionality.-Acts 32d Leg. c. 119, does not violate Const. art. 1, s 3, guaran

teeing equal protection of the law, or art. 1, § 19, and Const. U. S. Amend. 14. Rice v.
Roberts (Civ. App.) 177 s. W. 149.

.

Art. 1923. Duties of reporter.
Cited, Canode v. Sewell (Civ. App.) 170 s. W. 271.
Record of objections to charge.-Under Vernon's Sayles' Ann. Civ. St. 1914, arts. 1923,

1924, it is not reporter's duty to make a record of objections to charge, and his notes'
thereof, even if in record, cannot be considered. Jefferson Cbtton Oil & Fertilizer Co. v.
Pridgen & Congleton (Civ. App.) 172 s. W. 739.

Art. 1924. Same subject; preparation of transcript; compensation.
Cited, Security Trust & Life Ins. Co. v. Stuart (Civ. App.) 160 s. W. 108; Camden

Fire Ins. Ass'n v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 175 S. W. 816; J. B.
Farthing Lumber Co. v. Illig (Civ. App.) 179 S. W. 1092 .

.

Record of objections to charge.-See Jefferson Cotton Oil & Fertilizer Co. v. Pridgen
& Congleton (Civ, App.) 172 s. W. 739; note under art. 1923.

Duty to transcribe notes.-Under. Acts 32d Leg. c. 119, §§ 5, 8, preparation free of
charge of transcript of testimony upon request of pauper appellant held to be duty of
such stenographer. Rice v. Roberts (Civ. App.) 177 s. W. 149.

A court stenographer may be compelled by mandamus to transcribe his shorthand
notes of proceedings, in court taken by him by virtue of his appointment. Otto v. Wren
(Civ. App.) 184 S. W. 350.

Statement of facts, how prepared.-Under Acts 32d Leg. c. 119, §§ 5, 6, the statement
of facts must be reduced to narrative form, and a statement in question and answer form
cannot be sanctioned. Mooney v. State, 73 Cr. R. 121,.164 S. W. 828.

Under Acts 32d Leg. c. 119, §§ 5, 6, and 13 (Vernon's Sayles' Ann. Civ. St. 1914, arts.
1924, 2<t70, 2072), where appellant had the official stenographer prepare a narrative form
of a statement of facts from the shorthand notes, the reporter acted as appellant's agent,
and the statement so prepared was a statement of facts, independent of the transcript
of the reporter's notes, permitted by section 13. Canode v. Sewell (Civ. App.) 170 s. W.
271.

Arts. 1924, 2070, and 2072 must be construed together, and, where the parties on ap
peal have agreed to a statement of facts by virtue of article 2072, they lose the right to
object that articles 1924 and 2070 have not been complied with. Gulf, C. & S. F. Ry, Co.
v, Prazak (Civ. App.) 170 s. W. 859.

Under arts. 1924, 2070 and 2072, held, that appellant could not require appellee to
agree to a statement of facts prepared by him independently of the official transcript,
which statement would not be considered as a statement of facts. Buffalo BayOU Co. v.
Lorentz (Civ. App.) 170 s. W. 1052.

'

Under Vernon's Sayles' Ann. Civ. St. 1914, arts. ·1924, 2070, 2072, an appellant may,
without procuring the reporter's transcript of the proceedings, prepare a statement of
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facts, though the appellee did not consent thereto. Ft. Worth Pub. Co. v. Armstrong
(Civ. App.) 175 S. W. 1113.

Art. 1925. Compensation of shorthand reporters; Bexar County;
fees; salary in certain counties·.-The official shorthand reporter of each

judicial. district in Bexar and Trav-is counties shall receive a salary of
$1800.00 per annum, in addition to the compensation for transcript fees
as provided for in this Act, said salary to he paid monthly by the com

missioners' court of the county, out of the general fund of the county,
upon the certificate of the district judge. Provided, however, in other
judicial districts composed of one county, the official shorthand reporter
shall receive a per diem compensation of five dollars for each and every
day he shall be in attendance upon the court for which he is appointed,
in addition to the compensation for transcript fees as provided for in this
Act, said compensation shall be paid monthly by the commissioners'
court of the county in which the court sits, out of the general fund of the
county, upon the certificate of the District Judge; provided, further,
however, that in the 22nd, 25th and 26th Judicial Districts and the Crimi
nal District Court of Travis and Williamson counties the official short
hand reporter shall receive a salary of $1800.00 per annum, in addition to
the compensation for transcript fees as provided for in this Act, said sal
ary shall be paid monthly by the counties of the district in proportion to'
the 'number 'of weeks provided by law for holding court in the respective
counties.; and provided further, that in all other judicial districts in this
State composed of two or more counties, the official shorthand reporter
shall receive a salary of $1500.00 per annum, in addition to the compensa
tion for transcript fees as provided for in this Act, such salary shall be
paid monthly by the counties of the district in proportion to the number
of weeks provided by law for holding court in the respective counties.
Provided, that in a district wherein any county in the district the term

may continue until the business is disposed of, each county shall pay in
proportion to the time court is actually held in such county. [Acts 1911,
p. 264, § 8; Act April 3, 1917, ch. 189, § 1; Act May 19, 1917, 1st C. S.,
ch. 27, § 1. (sec. 8).]

Explanatory.-The act amends sec. 8, ch. 119, general laws, regular session, 32nd
Deg. 1911, as amended by ch. 189, regular session, 35th Leg. The above text is a part of
section 8 as amended. . The other parts of the section are' set forth post as art. 2071,
Civil Statutes, and art. 845a, Code Cr. Proc. Took effect 90 days after March 21, 1917,
date of adjournment.

Art. 1926. Reporters to make transcript for any person; compensa-
tion.

Cited, Canode v. Sewell (Civ. App.) 170 S. W. 271.

Art. 1930. [1295] [1295] Special stenographer appointed, when.
Cited, Commonwealth Bonding & Casualty Ins. Co. v. Bowles (Civ. App.) 192 S.

W.611.

Art. 1932. Stenographer in civil case in county court; appointment ;
oath; cornpensatien ; other provisions applicable.

Cited, Buffalo Bayou Co. v. Lorentz (Civ. App.) 170 S. W. 1052.

Constitutionality.-Acts 32d Leg. c. 119, providing for the appointment of official ste
nographers for district and county courts, does not violate Const. art. 1, § 3, guaranteeing
equal protection of the law, and art. 1, § 19, and Const. U. S. Amend. 14. Rice v. Roberts
(Civ. App.) 177 S. W. 149.

Appointment and nature of office.-A stenographer sworn to take the testimony in a

cause in the county court, but not in the manner prescribed by statute for an official
court stenographer,. which is more enlarged and broader in Scope than the oath admin
istered, is not an official court stenographer within the meaning of the statutes relating
to official court stenographers. Security Trust & Life Ins. Co. v. Stuart (Civ. App.) 160
S. W. 108.

Under the statutes an official court stenographer is to be appointed by the judge of
the county court upon demand of either party in a civil action, and hence the appoint
ment of an official stenographer is a judicial act, manifested by the judge before rendi
tion of judgment. rd.

Art. 1933. In felony cases reporter to keep stenographic record, to

be made when and how;' transcript for appointed attorney, when, and
compensation for same.

See notes under Code Cr. Proe. art. 846.
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CHAPTER TWELVE

TRIAL OF CAUSES

Art.
1934. Appearance day.
1936. Judgment by default.
1937. Where some defendants answer and

others do not.
1938. Damages on liquidated demands,

how assessed.
1939. On unliquidated demands.
1941. Procedure in case of service by pub

lication where no answer.

1942. Guardian ad litem for minors, luna

tics, etc.
1943. Suits called in their order, 'etc.
1949. Agreed case.

Art.
1950. Cases brought up from inferior

courts tried de novo.

1951. Order of proceedings on trial by jury.
1952. Additional ·testimony allowed, when.
1953. Order of argument.
1954. Charge and instructions.
).955. Nonsuit may be taken, when.
1957. Jury may take certain papers.
1958. Jury to be kept together.
1959. Duty of officer in charge of jury.
1962. May ask further instructions.
1963. May have witness recalled.
1964. May have depositions, etc., re-read.
1965. Disagreement of jury.

Article 1934. [1280] [1280j Appearance day.
DefaUlt judgmEmt.-Notwithstanding arts. 1934 and 1936, court held not to have

abused discretion in denying default judgment upon defendant's failure to file its answer

on the appearance day of the April term and in treating the case as for the July term,
where, at the January term, he had ordered that civil matters should not be called for
trial at the April term. Schattenberg v. Houston E. & W. T. Ry. Go. (Civ. App.) 16&
S. W. 8.

Art. 1936. [1282] [1282] Judgment by default.
Cited, Young v. City of Colorado (Civ. App.) 174 S. W. 986.

Pleading to sustain judgment.-In an action on a note given for premium on insur
ance policy, application for which was rejected, in which recovery over against the com

pany was sought, allegations of company's Cross-action against R., to whom its agent
paid a part of the proceeds of the note 'as a commission, held insufficient to support a de
fault judgment. Reserve Loan Life Ins. Co. v. Benson (Civ. App.) 167 S. W. 266.

In deterrntnrng the sufficiency of the allegations of a cross-action to support a de
fault judgment against a third party, evidence on the trial of the action against defend
ant could not aid the pleadings in the cross-action. Id.

A petition good as against general demurrer will sustain a default judgment. Find
lay v. Lumsden (Civ. App.) 171 S. W. 818.

A petition praying for judgment on notes against "plaintiff" is not bad on general
demurrer, and will sustain a default judgment. Id.

A default judgment on a petition not signed by plaintiff or his attorney and not ex

cepted to is not void or voidable. Shipp v. Anderson (Civ. App.) 173 S. W. 598.
A petition which fails to state a cause of action will not support a judgment by de

fault. Texas Auto & Supply Co. v. Magnolia Petroleum Go. (Civ. App.) 191 S. W. 573.

Default In pleading.-Entry of default judgment against defendant, who did not show.
when requesting the day to answer, that it had a metitorious defense, was proper.
Western Lumber Co. v. Chicago, R. 1. & G. Ry. Co. (Civ. App.) 180 S. W. 644.

On substitution of new plaintiffs and adoption by them of petition of original plain
tiffs, entry, of judgment by default without permitting opportunity to answer was error.

Cooney v. Van Deren (Civ. App.) 182 S. W. 1190.
-- Time of answering or filing answer.-Notwithstanding arts. 1934 and 1936.

court held not to have abused discretion in denying default judgment upon defendant's
failure to file its answer on the appearance day of the April term and in treating the
case as for the July term, where, at the January term, he had ordered that civil matters
should not be called for trial at the April term. Schattenberg v. Houston E. & W. T.
Ry. Co. (Civ. App.) 168 S. W. 8.

Where a lumber company sued by a railroad for freight charges delayed answering
for nearly a year, although its attorney was in court several times securing continuances,
entry of default judgment for the road was proper. Western Lumber Co. v. Chicago"
R. I. & G. nv, Co. (Civ. App.) 180 S. W. 644.

Jurisdictional matters.-Ordinarily where an action is brought against a nonresident
by attachment of property within the state, judgment will not be rendered until jurisdic
tion and service has been procured for the required length of time before the court con

venes for the term at which judgment is rendered. Connell, v. Nickey (Civ. App.) 167
S. W. 313.

Where the petition or citation in an action against a corporation fails to direct
the manner of service, to sustain a default judgment proof of proper service must be
made when jUdgment'is entered. Miller v. First State Bank & Trust Co. of Santa Anna
(Civ. App.) 184 S. W. 614.

To authorize a default judgment the sheriff's return must show service as required.
by statute. Id.

Return, showing service of citation by delivering to two defendants "in person a.

true copy," would not support a default judgment. Kellam v. Trail (Civ. App.) 185-
S. W. 988.

Record and recltals.-In trespass to try title, judgment against plaintiffs tending to
show title irn defendants' predecessor held not inadmissible because reciting that the,
"defendant" was served with notice of the suit while the judgment, .which was by de-
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fault, purported to be against three persons. Dunn v. Epperson (Civ. App.) 175 S.- W.
837.

In case of a judgment by default, the court's jurisdiction over the defendant must
affirmatively appear. Friend v. Thomas (Civ. App.) 187 S. W. �86.

Art. 1937. [1283] [1283] Where some defendants answer and oth
ers do not.

Answer by part of defendants.-Under this article the fact that one of defendants
defaulted in an action to quiet title would not relieve plaintiffs from proving title as

against the answering defendants, who pleaded not guilty. Atkinson v. Shelton (Civ,
App.) 160' S. W. 316.

Where one of the several defendants, though duly cited, made default, the court
should have rendered judgment against him by default. A. J. Birdsong & Son v. Al
len (Civ. App.) 166 S. W. 1177.

Where one of the several defendants, though duly cited, made default, the judg
ment for plaintiff was properly amended so as to include him though the verdict failed
to mention him. Id.

Art. 7750, as to judgment of title on default without proof by plaintiff, in trespass
to try title, does not purport to prescribe the rights of defendants who do answer, and
their rights are controlled by article 1937 as to answering and defaulting defendants.
Hodges v. Moore (Civ. App.) 186 S. W. 415.

In action against two defendants, where demurrer of one was sustained and plaintiff
did not request judgment against other defendant, who did not answer, his right to judg·
ment against such defendant was waived. W. T. Rawleigh Medical Co. v. Mayberry (Civ,
App.) 193 S. W. 199.

Correction of judgment.-Under arts. 1937, 1938, 2015, .petitioner held not entitled to
the correction of a final judgment entered on a default. Mallory v. Mantius (Civ. App.)
174 S. W. 692.

Art. 1938. [1284] [1284] Damages on liquidated demands, how
assessed.

Liquidated damages.-Cause of action of a railroad for freight charges fixed in ac
cordance with arts. 6656, 6659, held for a liquidated demand rendering proper entry of
default. judgment without proof under arts. 1938, 1939. Western Lumber Co. v. Chicago,
R. I. & G. Ry. Co. (Civ. App.) 180 S. W. 64.4.

A stipulation for liquidated damages for delay in completing wells to be used for
irrigation held to be compensation and not penalty. Foos Gas Engine Co. v. Fairview
Land & Cattle Co. (Civ. App.) 185 S. W. 382.

A contract for sale of land having fixed a certain amount as liquidated damages for
vendee's refusal to accept deed, the vendor cannot have greater damages. Nelson v.
Butler (Civ. App.) 190 S. W. 811.

Stipulation in contract for sale of land for forfeiture as liquidated damages of
earnest money for failure to accept deed, money to be returned if a good merchantable
title could not be shown, held valid stipulation for liquidated damages. Id.

Proof of cause of actton.s--Awardtng default judgment, in action to foreclose a me

chanic's lien based on a' note mentioning a contract for mechanic's lien for labor and
material, was improper, where the mechanic's lien was not put in evidence, and there
was no evidence that. improvements were made as contracted for. Herring v. Herring
(Civ. App.) 189 S. W. 1105.

Correction of Judgment.-Under arts. 1937, 1938, 2015, petitioner held not entitled to
the correction of a final judgment entered On a default. Mallory v : Mantius (Civ. App.)
174 S. W. 692.

Art. 1939. [1285] [1285] On unliquidated demands, etc.
Inquest of damages.-Cause of action of a railroad for freight charges fixed in ac

cordance Iwith arts. 6656 and 6659 held for a liquidated demand rendering proper entry of.
default judgment without proof under arts. 1938, 1939. Western Lumber Co. v. Chicago,
R. I. & G. Ry. Co. (Civ. App.) 180 S. W. 644.

Evjdence�-Despite art. 1902, as amended by Acts 33d Leg. c. 127, plaintiff, in case

of defendant's default in filing an answer, is, under this article, bound to prove unliqui
dated damages. R. R. Dancy & Co. v. Rosenberg (Civ. App.) 174 S. W. 831.

Art. 1941. [1346] [1212, 1345] Procedure in case of service by
publication where no answer, etc.

Cited, Mabee v: McDonald (Bup.) 175 S. W. 676.

Art. 1942. [1211] [1211] Guardian ad litem for minors, lunatics,
etc.

Application and appointment in genera I.-Failure to appoint a guardian ad litem for a

defendant of unsound mind held not to require a reversal, where she filed a cross-action

"represented by her husband"; this article not prohibiting the cross-action from being so

brought, where there is no guardian. Bundick v. Moore-Cortes Canal Co. (Civ. APP.)
177 S. W. 1030.

The general guardian of minors may maintain suit against them, a guardian ad
litem being appointed for them. Kidd v. Prince (Civ. App.) 182 S. W. 725.

Duty and power of court.-In a suit against infants cited to appear and answer, the

court, in the absence of a general guardian of their estate, must, as required by this

article, appoint a guardian ad litem. Simmons v. Arnim (Civ. App.) 172 S. W. 184.
Where the court appointed a guardian ad litem for infant defendants cited to appear

and answer, the court could, without further representation or service on them, allow
compensatton to the guardian. ld.
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Validity of jUdgment.-A judgment adjusting rights of property between an infant
and his guardian, rendered pursuant to an agreement in open court, while the
infant was represented only by the guardian, is void. Pearce v. Heyman (Civ. App.) 158
S. W. 242.

That no guardian of her estate or guardian ad litem has been appointed to represent
a defendant of unsound mind does not render void a judgment for plaintiff. Bundick
v: Moore-Cortes Canal Go. (Civ. App.) 177 S. W. 1030.

Where infants sued as adults were duly served with process and the proceedings of
the trial did not disclose that they were infants, a judgment against them was voidable
only. Kelly v. Kelly (Civ. App.) 178 S. W. 686.

'I'he remedy against a judgment voidable because against a minor not represented
by a guardian ad litem, the fact of infancy appearing on the face of the record, is by
writ of error, and not bill of review. Kidd v. Prince (Civ. App.) 182 S. W. 725.

Compensation for services.-Where adult and infant defendants in trespass to try
title had no interest in real estate, the fees of the guardian of the infants appointed on

the motion of plaintiff must be taxed against plaintiff. Pryor v. Krause (Civ. App.) 168
S. W. 498.

Where plaintiff in trespass to try title against an adult and infants filed a. motion
to have a guardian appointed for the infants who had no guardian, the compensation
to the guardian was costs incurred by plaintiff. Id.

.

Under arts. 1942 and 2048, the court may tax as costs against successful infant d·e
fendants the compensatton allowed their guardian ad litem, and this, without further rep
resentation or service on them. Simmons v. Arnim (Civ, App.) 172 S. W. 184.

A judgment against infant defendants for compensation to their guardian ad litem'
may be collected by execution where there is no guardianship pending. Id.

A fee of $500, allowed an attorney ad litem, held not excessive. Baber v. Galbraith
(Civ, App.) 186 S. W. 345.

.

Art. 1943. [1287] [1287] Suits called in their order, etc.
Vacation of judgment entered.-Decree in action for divorce-on ground of wife's aban

donment, within jurisdiction of district court under arts. 4630 and 4631, the cause being
called out of its regular order and tried at an unusual place, without notice to de
fendant or her counsel, etc., while not a nullity, held so irregular as to authorize its
vacation. McConkey v. McConkey (Civ. App.) 187 S. W. 1100.

Art. 1949. [1293] [1293] Agreed case.

Cited, Johnson v. Goldstein (Civ, App.) 173 S. W. 458; Lindsey v. Rose (Civ. App.)
175 S. W. 829; Craver v. Greer (Civ. App.) 178 S. W. 699.

Submission. of controversy.-:-The court may examine the pleadings in determining a

case on an agreed statement of facts. El Fresnal Irrigated Land Co. v .. Bank of
Washing ton (Civ. App.) 182 S. W. 70'l.

As constituting statement of facts.-An agreed statement in the trial court cannot,
under arts. 1949, 2068, be considered as a statement of facts on appeal, where not
showing the approval of the trial judge. Lingo Lumber Co. v. Garvin (Civ. App.) 181
S. W. 561.

Art. 1950. [1294] [1294] Cases brought up from inferior courts,
tried de novo.

Cited, Southwestern Land Corp. v. Neese (Civ. App.) 161 S. W. 1090';. Freeman v.
W. B. Walker & Sons (Civ. App.) 175 S. W. 1133.

Jurisdiction dependent on Jurisdiction below.-Under Const. art. 5, § 16, and this
article, held that, on appeal from a judgment void because in excess of Jurtsdtctlon, the
county court could only order the appeal dismissed. Parker v. Watt (Civ. App.) 178 S.
W.718.

Art. 1951. [1297] [1297] Order of proceedings on trial by jury.
Right to open and close.-As to argument, see notes under Art. 1953.
Where, in a suit on purchase-money notes and to foreclose a vendor's lien retained

in the deed, the purchaser admitted the execution of the notes and liability thereon,
but did not admit the execution and delivery of the deed, the vendor had the right to
open and close. Luckenbach v. Thomas (Civ. App.) 166 S. W. 99.

In an action on notes, pleadings held to constitute placing burden on plaintiff to
prove the transfer, so that defendants were not entitled to open and close. Jines v.
Astle (Civ. App.) 170 8'. W. 1081.

One seeking to establish a parol trust, having the burden of proof, is entitled to open
and close. Hambleton v. Southwest Texas Baptist Hospital (Civ. App.) 172 S. W. 574.

Motion by contestants for right to open and close held properly denied under rule
31 for district and county courts (142 S. W. xx), because they manifestly did not intend
to admit everything the proponent was required to prove. Wolnitzek v. Lewis (Civ. App.)
183 S. W. 819.

Under art. 1963, and district court rule No. 31 (142 S. W. xx), plaintiff in suit upon an
itemized account wherein defendant before trial filed a written acknowledgment of the cor
rectness of the account except as to three items had the right to open and close. Houston.
& T. C. R. Co. v. Montgomery (Civ. App.) 185 S. W. 633.

In a broker'S action for commissions, where interveners claimed.a share of com

mission, and defendant had paid money into court, fact that defendant asked costs did
not deprive interveners of their right to open and close, where they had the burden ot
proof. Knight Realty Co. v. Williams (Civ. App.) 193 S. W. 168.

Discretion of court as to order of proof.-The exclusion of testimony upon the motion
of defendant before the introduction of its evidence rests largely within the discretion
of the trial. court, and its action is not reviewable in the absence of a showing of an
abuse. Fred A. Jones Co. v, Drake (Civ. App.) 159 S. W; 441.

Evidence dependent on preltmlnary proof.-See notes under Art. 3687. rule 5. note 9.
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Scope of evidence in chief.-It was within discretion of trial court to admit testimony
of other fires on defendant's right of way, although admissible only in rebuttal in an

ticipation of testimony of defendant's master mechanic to support allegations in answer
that all of its locomotives had been properly constructed. St. Louis Southwestern Ry.
Co. of Texas v. Wood (Civ. App.) 192 S. W. 812.

Evidence In rebuttal.-In an action against a railroad company for injuries to a re
male plaintiff, certain evidence held competent in rebuttal. Houston & T. C. Ry. Co. v.
Fox (Civ. App.) 156 S. W. 922, judgment reversed 106 Tex. 317, 166 S. W. 693.

Introduction of additional testimony. of physicians as to nature and extent of plain
tiff's injuries in rebuttal of testimony for defendant controverting original testimony for
plainUff on that subject was proper. Caffarelli Bros. v. Bell (Civ. App.) 190 S. W. 223.

Admission in rebuttal of evidence proper in chie.f.-Where the parties failed to offer
parol evidence to explain a written instrument, because they understood that the court
had not found it ambiguous, it was not improper, the instrument being ambiguous to al
low the evidence to be admitted in rebuttal. Barnett v. Elliott (Civ. App.) 160 S. W. 671.

Evidence which would be admissible in chief when admitted by the court on rebuttal
should be considered by it and given the same weight as any other evidence; the case

being tried to' the court without a jury. Id.

Art. 1952. [1298] [1298] Additional testimony allowed, when.
Cited, City of Ft. Worth v. Young (Civ. App.) 185 S. W. 983.

Reopening case for further evidence.-The discretion of the court on motion to reopen
a cause after the court has announced it will direct a verdict will not be reviewed unless
an abuse appears. Puckett & Wear v. City of Ft. Worth (Civ, App.) 180 S. W. 1115.

In an action against a city, it was an abuse of discretion to refuse to reopen the cause
to permit plaintiff to show that proper notice of claim had been given, notwithstanding
the court had announced it would direct verdict for defendant. Id.

That the court, after reopening a case to hear testimony on a single issue, refused to
hear additional testimony by the adverse parties who did not allege that their testimony
was in rebuttal of that then introduced, but who sought to introduce new testimony
which could not in any way affect the result, was not error. Priddy v. Tabor (Civ, App.)
189 S. W. 111.

It was not error .ror the court, on motion' for new trial after judgment to open the
case to hear additional evidence. Id.

-- After argument begun or closed.-The admission of testimony pursuant to an

offer made in answer to argument of OPPosing counsel. is a matter of discretion with the
court, Fox v. Houston & T. C. Ry, Co. (Civ. App.) 186 S. W. 852.

Art. 1953. [1299] [1299] Order of argument.
Right to open and close.-Error in permitting defendant to open and. conclude the

argument was material and necessitated a reversal. J. W. Carter Music Co. v. Bailey
(Civ. APP.) 179 S. W. 547; Houston & T. C. R. Co. v. Montgomery (Civ. App.) 185 S. W .

. 633; Cooper v. Marek (Civ. App.) 166 S. ·'W. 58; Abernathy Rigby Co. v. McDougle Camer-
on & Webster Co. (Civ. App.) 18'7 S. W. 503.

Under this article and rule 31 for district and county courts (142 S. W. xx), court
held to have erred in permitting defendant to open and close the argument. J. W. Car
ter Music Co. v. Bailey (Civ. App.) 179 S. W. 547; First State Bank of Amarillo v. Cooper
(Civ. App.) 179 S. W. 295.

runder district court rule 31, and this article, referring to the right of parties to open
and conclude, held, that defeIidant was not entitled to that right, even though he had the
burden of proving his defense which was duress; the admission required by district court
rule not being made until the conclusion of the evidence. Caldwell v. Auto Sales & Sup
ply Co. (Civ, App.) 158 S. W. 1030.

Under district and county court rule 37 (142 S. W. xx), the position in the argument
of counsel for an intervener is within the sound discretion of the court. Cooper v. Marek
(Civ. App.) 166 S. W. 58.

'

The exercise of the trial court's discretion as to the position in the argument of.
counsel for an intervener is not subject to review unless abused. Id.

Where defendant admitted plaintiff's right to recover the amount of the note sued on

but filed a plea in reconvention claiming damages for wrongful attachment, he was en
titled to open and close the argument. Fisher v. Scherer (Civ. App.) 169 S. W. 1133.

Under rule 31 for district and county courts (142 S. W. xx), including the provision
of this article, held, on the pleadings in an action on a note, that the granting to defend
ants of the right to open and close was error. First State Bank of Amarillo v. Cooper
(Clv. App.) 179 S. W. 295.

It is the province of the court alone to determine the right to open and conclude the
argument. Minor v. Bishop (Civ. App.) 180 S. W. 909.

Under Rules of Practice in the District and County Courts, rule 31 (142 S. W. xx),
held, that defendant was properly permitted to open and close argument, where he ad
mitted execution of the instrument sued on, and that plaintiff would be entitled to're
cover but for the fraud pleaded by defendant in avoidance. J. r. .Case Threshing Mach.
'Co. v. Webb (Civ. App.) 181 S. W. 853.

'

Error, if any, in refusing defendant the right to open and close the evidence and ar

gument was harmless, where the court properly took the case from the jury. Abernathy
Rigby Co. v. McDougle, Cameron & Webster Co. (Civ. App.) 187 S. W. 503.

In a broker'S suit for commissions on exchange ot, lands, where interveners claiming
a share of commission had burden of proof on their affirmative allegations, they were en

titled to the benefit of this statute, regarding right to open and close when party has
burden of proof, and refusal to allow them right to open and close was reversible error.

Knight Realty Co. v. Williams (Civ. App.) 193 S. W. 168. See, also, notes under art. 1952.

Art. 1954. Charge and instructions before argument.
Cited, Shaw v. Garrison (Civ. App.) 174 S. W. 942; International & G. N. Ry. CO. T.

Bland (Civ. App.) 181 S. W. 504; Terrell v, Middleton (Sup.) 191 S. W. 1138.
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Construction and operation.-Under the direct provisions of Acts 33(1 Leg. c. 59,
.amending Rev. St. 1911, arts. 1954, 1970, and 1971, objections to instructions When not
made before the' charges are read to the jury are waived. Eldridge v. Citizens' Ry. Co.
(Civ. App.) 169 S. W. 375.

The action of the court in directing the jury to return an answer to a special issue
is not a violation of Acts 33d Leg. c. 59, requiring the court's instructions to be submit
ted to the jury before argument. Richardson N. Wilson (Civ. App.) 178 S. W. 566.

Art. 1955. [1301] [1301] Nonsuit may be taken, when.
Request for nonsuit.-Under this article held that after filing a request for a non

-suit it was necessary to actually notify the judge thereof before a nonsuit could be effec
tively claimed. Towell v. Towell (Civ. APP.) 164 S. W. 23.

Relief to defendant.-Under arts. 1900 and 1955, a plaintiff is entitled to nonsuit, nbt-,
withstanding counterclaim, as to his own cause without dismissal of or prejudice to the
.defendant's counterclaim. Apache Cotton Oil & Mfg. Co. v. Watkins & Kelly (Civ. App.)
189 S. W. 1083.

Where allegations of counterclaim were insufficient to state a cause of action, the
:filing thereof could not cut off plaintiff's right to nonsuit. Id.

Withdrawal of plea without prejudice.-Under arts. 1900 and 1955, an intervener, in a

.sult where plaintiff sought to enforce a lien for the repair of an automobile, cannot with
-draw her plea of intervention without prejudice, where plaintiff joined issue on the plea
.and prayed that its lien be declared a superior lien. United Motor Dallas Co. v. Hen
.drtcks (Civ. App.) 168 S. W. 878.

Art. 1957. [1303] [1303] Jury may take papers with them, ex

-cept, etc.
See art. 1975.
Pleadings.-New trial should be granted for the taking into the jury room, contrary

-to this article, of a pleading in another' case, not in evidence, influencing one juror, at
'least, to agree to a higher award. 'City of Ft. Worth v. Young (Civ. App.) 185 S. W. 983.

Deposft.iorrs and papers connected therewith.-A written statement made by plaintiff
'shortly after his injury, cannot be treated as a deposition within this article. It was the
duty of the court to send the statement with the jury on its retirement though the jury
-did not request it, especially where the jury knew that the court refused to permit it at
-counsels request. The fact that the jury would probably have remembered the contents
of the statement was no justification for refusing to permit the jury to take it in retire
ment. Trinity & B. V. Ry. Co. v. Lunsford (Civ. App.) 183 S. W. 112.

Documentary evid·ence.-Under this article, refusal of court, in an action for the kill
ing of mules, where plaintiff's ownership was in issue, to allow the jury to take to the
jury room plaintiff's statement, conflicting with his oral testimony as to ownership, was

error. Texas & N. O. R. Co. v. Turner (Civ. App.) 182 S. W. 357.
In suit against railroad for killing mules, error in refusing to allow jury to take to

-the jury room plaintiff's written statement, as expressly permitted by this article, held
mot harmless within rule 62a for Courts of Civil Appeals (149 S. W. x). Id.

Art. 1958. [1304] [1304] Jury to be kept together.
Cited, City of Ft. Worth v. Young (Civ, App.) 185 S. W. 983.

Art. 1959. [1305] [1305] Duty of officer in charge of jury.
Cited, City of Ft. Worth v. Young (Civ. App.) 185 S. W. 983.

Art. 1962. 11308] [1308] May ask further instruction.
See art. 1975.
Instructions during absence and without consent of party or his attorney.-The action

,of the trial court in recalling the jury after they had received the charge and begun
,their deliberations, and, without the consent of the plaintiff, giving them additional in
-structions requested by defendant, was not error. Gotoskey v. Grawunder (Civ. App.)
158 S. W. 249.

Under this article action of trial court on communication from jury through officer
-in charge in replying in writing as to the meaning of a word inqutred about, in the ab-
-sence of and without the knowledge of defendant's attorneys, held error. Corpus Christi
St. & Interurban Ry, Co. v. Kjellberg (Civ. App.) 185 S. W. 430.

'

The giving of oral instructions concerning the law applicable to any issue in the ab
sence of attorneys, and after the jury had retired and had reported that they could not
.agree, constitutes reversible error, but this did not apply where instructions did not re
late to p.ny law questton or to merits of case. Yarn v. Gonzales (Civ. App.) 193 S. W.
1132.

'

Mode of giving Instructlons.-The trial court's order that a dictionary be furnished to
-the jury, made on their request through an officer in charge, which was used in the jury
room, was erroneous, as the trial judge is the only one authorized by law to give defini
tions and explanations to the jury. Corpus Christi St. & Interurban 'Ry. Co. v. Kjellberg
.('eiv. App.) 185 S. W. 430.

Form of Instructlon.---:-Where the jury in: fire insurance case inquired whether they
were instructed to calculate the loss according to an inventory, an answer that they 'were
·to consider the inventory, together with all the other evidence, .held unobjectionable as

.Iaying too much stress upon the inventory. Fire Ass'n of Philadelphia v. Powell (Civ.
App.) 188 S. W. 47.

In a suit on notes and to foreclose a chattel mortgage, held, that court erred in. in
'forming jury, after thev had retired, in response to a question after he had been called
into jury room, that generally a jury could do whatever it wanted to do. Dempster Mill
:.Mfg. Co. v. Humphries (Civ. App.) 189 S. W. 1110.
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Art. 1963. [1309] [1309] May have witness recalled.
Reading stenographIc notes.-Arts. 1963 and 1964 do not provide for the reading of

'stenographic notes to the jury, and, in the absence of any other statute on the subject,
it is not error to refuse to have the stenographic notes read to the jury disagreeing as to
the testimony of a witness. San Antonio Traction 00. v , Badgett (Civ. App.) 158 S.
W.803.

Art. ·i964. [1310]' [1310] May have deposition, etc., re-read.
See San Antonio! Traction Co. v. Badgett (Civ. App.) 158 S. W. 803; note under art.

1963.

Art. 1965. [1311] [1311] Disagreement of jury.
Urging or coercing agreement.-The conduct of the trial court in retaining the jury

which had stated they could not agree and asked to be discharged, and urging an agree
ment" held not reversible error. Missouri, K. & T. Ry, Co. of Texas v. Barber (Civ. App.}
163 S. W. 116.

Where the jury in, a civil case announced that it was divided, nine to three and could
not agree, it was improper for the court to emphasize the difference between civil and
criminal cases, as to deprivation of liberty and money judgments, thus minimizing the
importance of the case on trial. Texas Cent. R. 100. v. Driver (Civ. App.) 187 S. W. 981.

,

When the jury had been out two days and asked to be discharged, it was highly im
proper for the judge to reply that the trial had been costly and that he would give them
eight more days to reach a verdict,' where, in vlew of terrific storm conditions and lack
of communication with their homes, the jury might have been and apparently was co

erced into rendering a compromise verdict.' Hunter v. Hunter (Civ. App.) 187, S. W:. 1049.
,

A court's statement to a jury, reporting, after a day's deliberation;' without verdict.
that it had taken a long time to try the case and had been expensive, and that it was

their duty to get together was not error. Fleck v. Missouri, K. & T. Ry, Co. of Texas
(Civ, App.) 191 S. w. 386�

Direction of verdict.-Where the court submitted the case to the jury, it may, in its
discretion, upon the inability of that body to agree, direct a verdict. Citizens' Nat. Bank
of Waco v. Abeel (Civ. App.) 160 S. W. 609.

DECISIONS RELATING TO SUBJECT IN GENERAL

3. Remarks and conduct of judge in general.-,-In action for damages to a farm, trial
judge's remark in the presence of the jury that the testimony of witnesses as to the' dam
age was not worth anything and that the jurors would decide the case according to their
own knowledge held prejudicial error. Gorman v. Brazelton (Civ, App.) 168 S. W.' 434.

Remarks by the court in admitting' evidence to show a fraudulent conveyance held
not improper. First State Bank of Blackwell v : Knox (Civ, App.) 173 s. W. 894.

It is error to reprimand a witness without a proper basis therefor. Gulf, C. & S. F.

RY. Co. v. Lloyd (Civ, App.) 175 S. W. 721.
A remark by the court urging the jury to agree, intended as a pleasantry, that the

jury had the whole world to agree upon and the whole week before 'you, held not error.
Western Union Telegraph Co. v. Oakley (Civ, App.) lR1 S. W. 507.

Action of the court in deciding that certain of the grounds of negltgence charged are

so supported by evidence as to authorize their submission held not objectionable as an

intimation of .opinlon on the weight to be given, to the grounds submitted, Galveston,
H. & S. A. Ry. Co. v. Watts (Civ. App.) 182 S. W. 412.

It was' error for the trial judge, in making a ruling in the presence of the jury, to.
say or do anything calculated to influence the jury in reaching its verdict. Bt,' Louis, B.
& M. Ry. Co. v. Green (Oiv. App.) 183 S. W. 829. .' .

Remarks of trial judge explanatory of his action in excluding immaterial deeds were

not improper. Black v. Wilson (Giv .. App.) 187 S. W. 493.
The court, in rejecting testimony of statemerits made by a third person, which could

not bind plaintiff, was justified in asking defendant; "How in the world could any state
ment made to Black by other people bind this plaintiff in this case?" Id.

Remarks of court in an action for damages for the flooding of Iands held improper,
tending to discredit the testimony offered by defendant. City of Ft. Worth v. Burton

.

(Civ. App.) 1,93 S. W. 228:
'

13. Misconduct of others affecting jurors.-An assignment in a motion for new trial
that jury was caused to increase amount of award because of seeing plaintiff in a swoon
or faint after retiring to deliberate, in the absence of a showing, that the verdict was ex

cessive, is insufficient to warrant reversal. Houston Electric Co. v. Pearce (CiV. App.)
. 192 .S: W. 558.

'
.

14Y2' View.-Iri an action for death of plaintiff's decedent at a railroad crossing, re
fusal of court to allow jury to view premises was not error. Hovey -v, Sanders: (Clv,
App.) 174 S. W. 1025.

22. Arguments and conduct of cou,nsel-Proceedlngs for impaneling jury.-It was er
ror for the attorney of an injured servant, on the voir dire examination of a ;iuror con

aected with an indemnity insurance policy, after ascertaining that the master had no

policy with the juror's company, to ask further questions, endeavoring to insinuate that
the master was protected by sucha policy. Houston Car Wheel & Mach. Co. v, Smith
(Civ. App.) 160 S. W. 435.

25. -- Limiting scope or time of argument.-The . scope of the argument of coun-'

sel rests largely in the discretion. of the trial court.. Texas Midland R R. v. Wiggins (Oiv.
App.) 161 S. W. 445.

Where 'the issue was simple and there were no questions of law to be argued to the
jury, it was not an abuse of discretion to limit the argument of counsel on each side to
30 minutes. Mitchell v, Robmson (Civ, App.) 162 S. W. 443, rehearing denied Childress
v. Robinson, 162 S. W. 1172.

.
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Press O>f court business will not authorize refusal of reasonable time to counsel for
full presentation of issues of fact to the jury. Id.

The argument to be pursued by counsel in any stage of a trial is largely in the
discretion of the trial court. Glover v. Pfeuffer (Civ. App.) 163 S. W. 984.

In a servant's action for personal injuries, the court's action in Itmittng plaintiff's
counsel to 1 hour and 15 minutes for argument, in the absence of any showing of preju
dice was not error. Glover v. Houston Belt & Terminal Ry. Co. (Civ, App.) 163 S. W.
10€3.

26. -- Statements as to facts, comments, and arguments in general.-It was le
gitimate argument for counsel for plaintiff to state in his argument that he believed that
$35,000 damages would be fair and reasonable. Trinity & B. V. Ry. Co. v. Dodd (Civ.
App.) 167 S. W. 238.

It is improper for counsel, for a party to state that, if the jury find any sum for the
adverse party, the party will have to pay the costs. A. S. Cameron Steam Pump Works
v. Lubbock Light & Ice Co. (Civ. App.) 167 S. W. 256.

Counsel in the presentation of his case to the jury is allowed great freedom of
speech, and may discuss all facts in evidence or admitted by the pleadings, and may
draw conclusions from the evidence and give his opinion thereon. Winnsboro Cotton
Oil Co. v: Carson (Civ. App.) 185 So W. 1002.

Where jury, must have known effect of answers to issues, held not error for coun

sel to inform jury of effect of their answers. Southwestern Telegraph & Telephone Co.
y. Sheppard (Civ. App.) 189 S. W. 799'.

27. -- Stating or reading and commenting on proceedings in cause.-In trial of
a libel suit, it was improper for plaintiff's attorney to state in his argument to the

jury that the case had been tried before and a verdict returned for the plaintiff. Hous
ton Chronicle Pub. Co. v. McDavid (Civ. App.) 173 S. 'V. 467.

In an action against defendant on the ground that he had assumed payment of his
son's debt, held not error to read to the jury allegations of verbal promises to Pb.Y the
notes sued on, after they had been eliminated by exceptions, where such allegations were

interwoven with the remainder of the pleading. Bell v. Swim (Civ. App.) 178 S. W. 850.
It was error for counsel for the, plaintiff to comment to the jury on the court's re

fusal to' direct a verdict for the defendant. St. Louis, B. & M. Ry. Co. v. Green (Civ.
App.) 183 S'. W. 829.

'

It was error for counsel for the plaintiff to tell the jury that the court thought a

verdict should be rendered for the plaintiff. Id,
In action against railroad for injuries, defendant's counsel was properly allowed to

argue that the court's failure to submit question of contributory negligence showed that
he had withdrawn the question from the jury and limited plaintiff's right of recovery to
issue of discovered peril. La Grone v. Chicago, R. I. & G. Ry, Co. (Civ. App.) 189 S.
W.99. .

The statements of counsel, in argument, that the first four special, issues repre
sented plaintiff's theory and the last four defendant's, was not prejudicial where the ef..:
fect of the answers to the questions was apparent and obvious. Galveston, H. & S. A.
u.y; Co. v. Miller (Civ. App.) 192 S. W. 593.

Counsel in his argument to the jury may read only a portion of a deposition.
Houston Chronicle Pub. Co; v. Lemmon (Civ. App.) 19(3 S. W. 347.

29. -'- Arguing or reading law to jury.-Action of trial court in allowing coun

sel for plaintiff to read part of a case to the court in the hearing of the jury after the
charge had been .gtven held, in view of the cases read to the jury by defendant to have
been within its discretion. Ft. Worth & D. C. Ry: Co. v. Stalcup (Civ. App.) 167 S.
W.279.

So far as argument of counsel, in a case submitted to the jury on special issues, ex

plains to the jury the legal effect of their answers, it is improper. Galveston, H. & H.
R. Co. v. Hodnett (Civ. App.) 182 S. W. 7.

.

In an action against a railroad for injuries, when plaintiff drove his automobile into
a freight car placed upon defendant's, team track in a street for unloading, the re

mark of counsel in 'argument that plaintiff had a greater right on the street than any
corporation in the world was improper. Galveston, H. & S. A. Ry. Co. v, Marti (Civ,
'App.) 183 S. W. 846.

30. -- Matters not within issues.-In an action for the death of a servant, argu
ment of counsel held not improper as urging a ground of negligence not alleged. Bel
den-Breck Const. Co. v. Kelley (Civ. App.) 168 S. W. 985.

In a suit against a railroad for personal injuries, argument of plaintiff's counsel that
defendant had neglected to ring the bell or blow whtstle on other occasions held im
proper. Gulf, C. & S. F. Ry. Co. v. Sullivan (Civ. App.) 178 S. W. 615.

In an action against a railroad for personal injuries, the closing argument of plain
tl.ff's counsel that jury should award such sum as would provide for plaintiff, and
furnish interest to take care of him, held prejudicial error, as appeal for damages unwar
ra.nted by pleading, proof, or charge. Id.'

In a personal injury action, where the only issue was actual damages, argument that
the defendant railroad company was guilty of gross negligence held improper. Texas &
P. Ry. Co. v. Rasmussen (Civ. App.) 181 S. W. 212.

31. -- Matters not sustained by evidence.-A statement in argument by propon
ent's counsel, unsupported by any evidence, that the principal witness for contestants on
the principal issue, who had testified by deposition, did not dare to come into court,
and a further statement of counsel that his statement .was true, when contestants' coun
sel objected, held to require' that thc verdict be set aside. Tompkins v. Pendleton (Civ.
App.) 1'60 S. W. 29Q.

I

Counsel cannot charge in his argument that the adverse party has induced witnesses
to give perjured testimony, where there is nothing to show it in the record beyond the
mere fact that the party endeavored to secure the attendance of witnesses necessary to
maintain his case. Gulf, T. & W. Ry. Co. v. Culver (Civ. App.) 168 S. W. 514.

It is improper for counsel to claim that a witness made statements which he did
not, in fact, make. Hambleton v. Southwest Texas Baptist Hospital (Civ. App.) 172 S.
'W. 574.
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Where a witness testified that a turf fire had killed the roots of grass, a statement
by counsel that the witness testified that it would take three or four years for the grass
to reset is not error requiring reversal. Ft. Worth & D. C. Ry. Co. v. Firestone (Civ.
App.) 173 S. W. 919.

Statement of counsel in argument, without evidence to support, in effect, that wit
ness had testified contrary to his prior statement to counsel, was improper. Galveston,
�. & H. R. Co. v. Hodnett (Civ. App.) 182 S. W. 7.

Argument of plaintiff's counsel, claimed to have intimated that attorney requesting
plaintiff to submit to physical examination represented an insurance company, held not
improper in view of the testimony as to whom he represented. Decatur Cotton Seed
Oil Co. v .. Taylor (Civ. App.) 182 S. W. 401.

The practice of counsel going outside of the record in argument and using language
which could only be used to prejudice the jury is condemned. Stark v. Brown (Civ.
App.) 193 S. W. 716.

32. -- Comments on evidence· or wltnesses.-Where, in an action for negligent
death, the case for plaintiffs depended on the testimony of two witnesses who had made
contradictory_ statements to defendant, the argument of counsel that the practice of
taking statements was reprehensible, and inquiring whether the jury would deprive
pla.irrtlffs of a recovery on statements obtained ex parte, held reversible error. American
Express Co. v. Parcarello (Civ. App.) 162 S. W. 926.

In a civil action, the argument of the district attorney that a witness for defendant
had committed perjury, and that he could convict. him of that offense, was improper.
Gulf, T. & W. nv. Co. v. Culver (Civ. App.) ·168 S. W. 514.

.

In an action against a landlord on a promise to pay for groceries furnished his
tenant, the deduction of counsel from the fact that the landlord stood for the tenant in
19,10 that it was likely he again stood for him in 1911 was permissible. Chilson v,
Oheim (Civ. App.) 171 S. W. 1074.-

In an action for personal injuries, it was not improper for plaintiff's counsel in his
argument to tell the jury what amount he thought they should give plaintiff. Inter
national & G. N. Ry. Co. v. Jones (Civ, App.) 175 S. W. 488.

Argument of plaintiff's attorney, in a suit for depreciation in value of real estate,
that such real estate had remained stationary while other property had advanced in
value, held not improper. Houston Belt & Terminal Ry. Co. v. Wilson (Civ. App.) 176
S. W. 907.

.

In an action by a railroad brakeman for loss of his eye, argument by plaintiff's at
torney that he would not treat the case as superficially as defendant's doctors treated
plaintiff's eye held, under the evidence. not to require a reversal. Atchison, T. & S.
F. Ry. Co. v. Hargrave (Civ. App.) 177 S. W. 509.

Where personal injuries resulted in paralysts argument of counsel that plaintiff would
suffer mental anguish because unable to have children is warranted. Decatur Cotton
Seed Oil Co. v. Belew (Civ. App.) 178 S. W. 607.

In action for general damages for slander, remarks of counsel that: "Slander goes
upon wings and is scattered; slander gets wings and never stops"-were proper; proof
of consequences of an act not being necessary to warrant them. Southwestern Tele
graph & Telephone Co. v. Wilkins (Civ. App.) 183 S. W. 429.

Where the carrier had agreed with certain witnesses to reimburse them for the time
they were in attendance upon court as witnesses, statement to the jury by counsel for
plaintiff that these witnesses were "bought and paid for" and that the carrier's claim
agent admitted that fact, etc., was error. Northern Texas Traction Co. v. Nicholson
(Civ. App.) 188 S. W. 1028.

Argument of plainti-ff's counsel that defendant transferred the note to his wife to
beat his debt to the plaintiff, held permissible as an inference from the evidence. Ear
hart v, Agnew (Civ. App.) 190 s. W. 114(}.

In an ac-tion for the killing of cattle, argument of counsel that, inasmuch as a wit
ness could see a train a given distance, those in charge of the train might have seen

cattle, though possibly illogical, is not objectionable. Ft. Worth & D. C. Ry. eo. v. De
catur Cotton Seed Oil Co. (Civ. App.) 193 S. W. 392.

In an action for killing of cattle, argument of counsel that terminal of switches
marked terminal of switching yard, and that beyond it a railroad company could not
escape liability to fence its right of way as required by Vernon's Sayles' Ann. Civ. St.
1914, art. 6603, held warranted under the evidence. Id.

In an action against a carrier for injuries alleged to have resulted from contracting a

severe cold in defendant's station, remarks of counsel for plaintiff in his argument to
jury "that a few thousand dollars won't compensate this good woman for the injuries she
has sustained" held not an abuse of right of counsel to comment on weight of evidence.
Chicago, R. I. & G. Ry. Co. v. Faulkner (Civ. App.) 194 S·. W. 651.

In action against railroad company, remarks of counsel in comments on witness' tes
timony that he knew from past experience that you could not get anything favorable to

plaintiff out of an employe of railroad company was improper. Ft. Worth & D. C. Ry.
Co. v. Anderson (Civ. App.) 19'4 S. W. 847.

It was improper for attorney to refer in argument to excluded testimony. Id.

33. -- Comments on failure to produce evidence or call witness.-Argument of
counsel for plaintiff held not ground for reversal. International & G. N. Ry. Co. v. Wil
liams (Civ. App.) 160 S. W. 639.

Argument of plaintiff's counsel, in suit against a railroad for personal injuries, that
the constable who had served subpoenas for defendant was its "employe," "in its power,"
j-cstifying inferences from defendant's failure to call him as a witness, was objectionable.
Gulf, C. & S. F. Ry. Co. v. Sullivan (Civ. App.) 178 S. W. 615.

35. --' Appeals to sympathy or pre-judlce.-In an action for injuries, argument of
plaintiff's counsel that the jury should give plaintiff every cent it possibly could under
the pleadings and evidence, because, if they gave too much, the court would cut it down,
but could not raise it, held pr-ejudicial error. San Antonio & A. P. RY. CO. v, Wag
ner (Civ. App.) 166 S. W. 24.
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Remark of plaintiff's counsel that he had heard of the plea of contributory negli
gence during his experience of 21 years as an attorney for and against railway com

panies was improper. Chicago, R. I. & G. Ry. Go. v. Loftis (Civ. App.) 168 S. W. 400.
The argument of counsel for plaintiff, suing a railroad company for a personal in

jury received while employed as a section hand, that plaintiff was poor, and that the
railroad company had access, not only to its own books, but to the books of other rail
roads, to ascertain the location of other men who were working with plaintiff at the time
of the injury, and that such men had the privilege of transportation over the other
roads, was improper. Gulf, T. & W. Ry. Co. v. Culver (Civ. App.) 168 S. W. 514.

The remark of plaintiff's counsel, in argument in an action for failure to transmit a

telephone call, whereby plaintiff was prevented from attending the funeral of his half
sister, that the jury should allow such damages as would compensate them for the
injury that they would have suffered under the same circumstances, is improper. South
western Telegraph & Telephone Co. v. Andrews (Civ. App.) 169 S'. W. 218.

Argument of counsel for a passenger, claiming to have contracted tuberculosis be
cause of exposure on defendant's train, that he would not have tuberculosis but for the
railroad is not improper as tending to cause the jury to award excessive damages.
Missouri, K. & T. Ry. Co. of Texas v . Dellmon (Civ. App.) 171 s. W. 799.

In actions for personal injuries to a minor, remarks of plainUff's counsel, held cal
culated to arouse the sympathies of the jury, and, in view of defendant's complaint of
the insufficiency of the evidence, reversible error. Texarkana & Ft. S. Ry. Co. v. Ter
rell (Civ. App.) 172 S. W. 742.

Argument, in a personal injury action against a railroad company, that in many
<lases recovery by servants was defeated on the ground of assumption of risk, coupled
with a plea for a large verdict, held inflammatory. Texas & P. Ry. Co. v. Rasmussen
(Civ. App.) 181 S. W. 212.

Remark in argument of plaintiff's counsel concerning defendant's request for physical
examination that this was a scheme resorted to by "corporations" or by "this corpo
ration" held not reversible error. Decatur Cotton Seed Oil Co. v. Taylor (Civ. App.) 182
S. W. 40l.

Remark of plaintiff's counsel that defendant should apply money it was paying ste
nographer for taking down argument on plaintiff's doctor bill held not improper. Id.

Argument that defendant transferred note garnished to his wife to beat his debt to
plaintiff, held not inflammatory or intended to prejudice the jury. Earhart v. Agnew
(Civ. App.) 190 S. W. 1140.

Counsel's argument that "rich landowners want to buy up all the land * * and
let it rot and keep the common people from getting any of it and let them rot" was

cause' for reversal. Stark v. Brown (Civ. App.) 193 s. W. 716.
.

35V2' -- Statements as to mode of arriving at verdlct.-Argument in a personal
injury action to the effect that each of the jurors might determine what damages they
considered proper aud a quotient be taken, but warning them that a previous agreement
to that effect would render the verdict objectionable, is improper. Texas & P. Ry, Co.
v. Rasmussen (Civ. App.) 181 S'. W. 212.

37. -- Reference to protection of defendant by insurance or other Indemnity.
Circumstances surrounding the making of a statement by plaintiff, while testifying in an

action for negligence on the part of the driver of an automobile, that defendant said
he had insurance, held to show that it was made deliberately with an appreciation
of the effect it would have; and hence a judgment for plaintiff would be reversed.
Carter v. Walker (Civ. App.) 165 s. W. 483.

In a personal injury action by a servant, it was not error to ask the jurors on their
voir dire examination whether they had any stock in an employers' liability insurance
company or were in any way connected with any such company which was insuring
employers. Cooper & Jones v. Hall (Civ. App.) 168 S. W. 465.

It is error for plaintiff's a.ttornev, in examining jurors on their voir dire, to ask ques
tions which intimate that an insurance company is defending the case. Gordon Jones
Const. Co. v. Lopez (Civ. App.) 172 S. W. 987.

In servant's action for injuries, held, that verdict will not be regarded as rendered
through passion and prejuc.lice as result of argument of counsel that defendant would not
have to pay judgment against it, but an insurance company would pay it, where policy
was in evidence and the jury was instructed not to consider the statement. Rice v. Gar
rett (Civ. App.) 1914 s. W. 667.

38.· -- Retaliatory statements and remarks.-Where, in an action to recover the
balance due on a building contract, defendant's counsel argued that plaintiffs shoutd
have sued on the contractor's bond, argument in reply that plaintiffs did not know of
the bond, and that defendants should not be permitted to conceal it and then defame
plaintiffs because they did not sue on it, was not error. Funk v. House (Civ. App.)
168 s. W. 48l.

Where, in an action on a building contract, defendant's counsel argued that all con-'
troversies and doubts as to the spectftcatlons should have been referred to the architect
for Instructions, argument in reply that it was the duty of the owner or the architect
to supE:rvise the work and call the contractor's attention to deviations was not error. Id.

In a city's proceeding to condemn land for a public use, the argument of counsel for
the Owners in answer to argument of counsel for plaintiff, tending only to enlarge the
:;tmount of damages, held not reversible error, where the city did not complain that the
JUdgment was excessive. City of Ft. Worth v. Morgan (Civ. App.) 168 S. W. 97'6.

Where no ruling of the court on the question of objectionable argument was asked
until motion for new trial, the matter cannot be considered on appeal. San Antonio, U.
& G. Ry. Co. v. Storey (Civ, App.) 172 S. W. 188.

Argument of plairrtiffa counsel provoked by that of defendant's attorney, held no

gro,:!nd for objection, though based on inference upon facts not appearing in the evi
dence. San Antonio, U. & G. R. Co. v. Hagen (Civ. App.) 188 S. W. 954.

Argument outside of the record, made to meet argument by defendant's counsel out
Side of the record, cannot be complained of by defendant on appeal. Id.
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39: -- Objections and exceptions In general.-An objection to remarks of counsel
as a whole cannot be sustained, where some of the remarks objected to were proper.
Ferguson v. Fain (Civ. App.) 164 S. W. 1040.

Where part of counsel's argument was plainly within the scope of the evidence and
the objections went to the whole, the argument will not be considered reversible error,
particularly where the matter was treated- with levity by counsel and the court. Deca
tur Cotton Seed Oil Co. v. Belew (Civ. App.) 178 S. W. 607.

Error cannot be predicated upon remarks of counsel not excepted to when made.
Black v. Wilson (Civ. App.) 187 S. W. 493.

,

Where objection goes to whole argument of counsel, and a portion is not subject
to the objection, the rule applicable to the admission or exclusion of testimony applies,
and the assignment will be overruled. La Grone v. Chicago, R. I. & G. Ry, Co. (Civ.
App.) 189 S. W. 99.

41. -- Request for instruction to disregard improper argument.-Remarks of coun

sel held not to be considered on appeal in absence of request for instructions thereon.
Missouri, K. & T. Ry. Co. of Texas v. Long (Civ. App.) 174 S. W. 329.

In absence of request to lower court to instruct jury that counsel's argument was

improper, Court of Appeals cannot reverse on account of argument.' Padgett v. Hines
«Civ. App.) 1912 S. W. 1122.

'

It is enough that the court sustains objections to remarks of counsel in argument"
a.nd stops him; it not appearing request was made to instruct the jury to disregard
them. Galveston, H. &' S. A. Ry, Co. v. State (Civ. App.) 194 S. W. 462.

Defendant held, in view of other contentions and failure to move to exclude the same,
not entitled to attack the verdict on appeal as resulting from passion on account of
improper argument. San Antonio & Aransas Pass Ry, Co. v: Schaeffer- (Clv. App.) 194
S. W. 684.

'

42. -- Withdrawal or correction of objectionable matter.-Error cannot be predi
cated upon remarks of counsel which were withdrawn. Black v. Wilson (Civ. App.) 187
s. W. 493.

'

Even if arguments of plaintiff's counsel to jury were improper, case will not be re

versed where remarks were withdrawn, the jury instructed not to consider them, and
three arguments for appellant followed. Andrews v. Wilding (Civ. App.) 193 S. W. 192.

43. -,
- Action of court.-Where the plaintiff's attorney argues to the jury upon

mental suffering which is too remote to be an element of damages, and the court re

fuses to give a requested charge that such suffering is not an .element of damage, judg
ment for plaintiff will be reversed. Western Union 'I'elegraph Co. v. Vickery (Civ. App.)
158 S. W. 792.

In an action for personal injuries, where a fellow servant, who was injured in the
saIne accident, testified, and an objection to a question asked him whether he had
compromised his claim against the company 'was sustained, and the jury were in
structed to disregard it, the asking of the question could not be assigned as error.

Yellow Pine Paper Mill Co. v. Lyons (Civ. App.) 159 s. W. 909.
The argument to be pursued by counsel in any stage of a trial is largely in the

discretion of the trial court, and, unless an abuse of such discretion clearly appears,
the court on appeal will not reverse a judgment simply because it believes a different
course should have been pursued. Glover v. Pfeuffer (Civ. App.) .163 s. W. 984.

Where the court excluded all of the objectionable part of the argument for defend
ant and instructed the jury to disregard it, such argument was not prejudiclal. Id.

In an action for negligence, testimony of plaintiff, given deliberately, that defend
ant said he had insurance, held not, cured by admonition to the jury not to' consider
it; Carter v. Walker (Civ. App.) 165 S. W. 483.

If remarks of counsel in argument to the jury were inflammatory, they were not
prejudicial, where the court withdrew them from the jury and instructed them not, to
consider them. 'I'rini ty & B. V. Ry. Co. v. Dodd (Civ. App.) 167 s. W. 238.

Where objectionable argument is withdrawn by counsel making it, and the jury
is instructed to disregard it, the error is cured. Ft. Worth & D. C. Ry, Co. v. Stalcup
(Civ. App.) 167 s. W. 279.

Argument of counsel, which the jury were charged to disregard, held not so inflam
matory as to invalidate a verdict in a personal injury action. San Antonio, U. & G. R.
Co. v. Moya (Civ. App.) 173 S. W. 608.

Instructions to disregard improper argument do not in every- case cure the error.

Texas & P. Ry. Co. v. Rasmussen (Civ. App.) 181 s. W. 212.
If evidence or size of verdict indicates the jury were influenced by Improper remarks

of counsel, judgment should be reversed, notwithstanding objection was sustained and
counsel reprimanded. 'Stockey & White v. Mears (Civ. 'App.) 181 s. W. 774.

In a personal injury case against a railroad improper, but not inflammatory, remarks
of plaintiff's counsel to the jury, withdrawn upon objection, and as to which the court
instructed they should be disregarded, held not prejudicially erroneous, in absence of

anything in verdict or record' indicating they affected the ju�y. Texas City Terminal,
Co. v. Petitfils (Civ. App.) 182 S. W. 19.

Statements of counsel that a general charge given would be a safer guide than a

special charge held not to require a reversal, where part of such statements were with
drawn and the court instructed that the jury was bound by the special charge, the
same as by the general charge, and' no further instructions were requested by defend
ant. Galveston, H. & S. A. Ry. Co. v. Watts (Civ. App.) 182 S. W. 412.

Where improper remarks of counsel, when defendant objected to his offer of proof
of the contents of books by the bookkeeper's memoranda, as to the time it would take
to secure original evidence, were withdrawn, and the jury instructed not to be in

fluenced, there was no error. E. Alkemever Co. v. McCardell (Civ, App.) 183 S. W. 416.
In a brakeman's action for injuries, remark of plaintiff's counsel, interrupting the

road's counsel that an annuity equal to plaintiff's earning power could be purchased
for $'10,000, that he would like to know who would buy one for him; counsel later with

, drawing remark, and, the court instructing not to consider it, was not prejudicial. Bt,
Louis, B. & M. Ry. Co. v. Bell (Civ. App.) 183 S. W. 823.
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In a personal injury case, where remarks of plaintiff's counsel were not such as to
inflame the jury's passions or arouse their prejudice against defendant, and where, upon
objection, the remarks were withdrawn, while the court instructed the jury to disre
gard them, their making was harmless. Galveston, H. & S. A. Ry, Co. v. Marti (Civ.
App.) 183 S. W. 846.

Although plaintiff's counsel made improper remarks, the error in admitting them
was cured where on request the court instructed the jury not to consider them. Young
Men's Christian Ass'n v. Jasse (Civ. App.) 183 S. W. 867.

Statement in opening argument that plaintiff could not scour country for witnesses;
as had defendant corporation to bolster up unjust claim held not error, where with
drawn from jury with instruction not to consider. Houston Oil Co. of Texas v. Jones.
rciv, App.) 184 S. W.. 61l.

It is within the discretion of the trial court to 'require the jury to disregard state
ments

-

or inferences as to why plaintiff did not bring the suit in another county. Gulf,
C. & S. F. �y. Co. v. Rodriquez (Civ. App.) 185 S. W. 311.

In personal injury 'action, where counsel for plaintiff was each time stopped before·
he made any improper argument and nothing actually improper was brought before
jury, attempted improprieties are no ground for reversal. San Antonio, U. & G. R. Co.
v. Galbreath (Civ. App.) 185 S. W. 90l.

Any error in permitting counsel to argue, in an action for injuries by explosion of
fireworks in process of manufacture, that in another place there had been such an ex

plosion and the master had been held liable, is cured by a specific instruction to disre
gard it. Texas Fireworks Co. v. Gunn (Civ. App.) 189 S. W. 528.

In servant's action for injuries, argument of counsel held reversible error, despite
court's admonition. Kirby Lumber Co. v. Youngblood (Civ. App.) 192 S. W. 1106.

Remark of plaintiff's counsel as to attempt of defendant's counsel to impeach plain
tiff, though censurable, held not reversible error in view of reprimand and instructions:
to disregard. City of Henderson v. Fields (Civ. App.) 194 S. WI, 1003.

44. -- Harmless error.-See notes under art. 1628.

CHAPTER THIRTEEN

CHARGES AND INSTRUCTIONS TO THE JURY
Art.
1970. Court shall 'Charge the jury, unless

waived, etc.
1971. Requisites of the charge; submts-.

sion to parties; objections, etc.
1972. Charge need not be excepted to.
1973. Parties may ask instructions.

Art.
1974. Endorsement by judge on special in

structions refused; as bill of ex

ceptions; presumption on appeal ;
endorsement when instruction giv
en or modified.

1975. Jury may carry charge, etc., with
theDL

.

Article 1970. [1316] [1316] Unless waived court shall charge jury
or submit issues of fact; failure to give time for examination, etc.

Cited, International & G. N. Ry. Co. v. Parke (Civ. App.) 169 S. W. 397; Texar
kana & Ft. S. Ry, Co. v. Casey (Civ. App.) 172 S. W. 729; International & G. N. Ry ..

Co. v. Bland (Civ. App.) 181 S. W. 504; Thornton v. Daniel (Civ. App.) 185 S. W. 585;.
Gulf, T. & W. R. Co. v. Dickey (Bup.) 187 S. W. 184; Terrell v. Middleton (Sup.) 1911
S. W. 1138; Terrell v. Middleton (Sup.) (in dissenting opinion) 193 S. W. 139.

1. Necesstty and propriety of instructions in general.-It was not error to furnish
the jury with a form of verdict for plaintiff, where they were also furnished with a

form of verdict in case of a finding for defendant. Missouri, K. & T. Ry, Co. of Texas:
v. Burnett (Civ. App.) 162 S. W. 458.

Rev. St. 1911, art. 2061, embodied in chapter 19, tit. 37, and amended by Acts 33d'
Leg. c. 59, refers to the articles of the chapter relating to bills of exceptions, and not.
to the foregoing articles of the amendatory law, amending articles 1970, 1971, 1973, 1974,
of chapter 13, relating to instructions and objections; and the articles as amended'
govern the exceptions to instructions and refusal of instructions. Heath v. Huffhines.
(Civ. App.) 168 S. W. 974..

This article and art. 1971, which require the court to prepare and read its charges:
to the jury before argument, are mandatory. International & G. N. Ry, Co. v. Parke
(Civ. App.) 169 S. W. 397.

This article requires the court to give a written charge. which may be either gen
eral or special, unless expressly waived by .the parties. Gordon Jones Const. Co. v :

Lopez (Clv. App.) 172 S. W. 987.
Where a peremptory instruction is given for defendant, the court not indicating on.

what issue the instruction was based, plaintiff, to obtain a reversal, must show that
there was evidence to take all the issues to the jury. Hanks v. Houston Oil Co. of'
Texas (Civ. App.) 173 S. W. 635.

This artfcle and article 1971, requiring charge to be presented to counsel before be
ing read to jury, do not relieve trial judge of common-law duty to give charge on law
of case, unless expressly waived. Whaley v. Mcfzonald (Civ. APP.) 194 S. W. 409.

It was not erroneous to refuse to submit an issue which, under the facts, did not
assist in determination of the case. Kansas City, M. & O. Ry. Co. of Texas v. Starr
(Clv, App.) 194 S. W. 637.

2. Issues and theories of case In general.-Where the evidence raises an issue a

requested charge thereon, if in proper form, should be granted. Caldwell v. Auto Bales.
& Supply Co. (Civ. App.) 168 S. W. 1030.
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Defendant is entitled to have affirmatively presented to the jury any specified grOUP
of facts developed upon the trial, which, if true, would in law be a defense to the ac
tion. St. Louis, S. F. & T. Ry. Go. v. Overturf (Civ. App.) 163 s. W. 639.

Ordinarily, where' plaintiff presents two causes of action, the withdrawal of one of
the causes from the jury eliminates that ground of recovery and the defense set up
against it, and defendant may not complain that the defense was not presented in the
charge. Missouri, O. & G. Ry, Co. v. Boring (Civ. App.) 166 S. W. 76.

There was no error in refusing defendant's requests instructing the jury to find for
it as to certain acts of negligence set forth in the petition, where the court did not make
those allegations grounds of recovery in the instructions which he gave. Stone & Web
ster Engineering Corporation v. Goodman (Civ. App.) 167 S. W. 10.

3. Duty to submit all the issues.-Where two or more grounds of negligence are al
leged as the basis of the plaintiff's action, and the court submits the case only upon one
of them, the other ground of negligence is thereby withdrawn from the jury's con

sideration, and the defendant is not entitled to have any special charge thereon. St.
Louis Southwestern Ry, Co. of Texas v. Martin (Civ. App.) 161 S. W. 405.

Where the parties to a personal injury action agreed what issue should be submit
ted, the court should have confined his charge to that issue. Missouri, K. & T. Ry, Co.
of Texas v. Barber (Civ, App.) 163 S. W. 116.

The refusal of a special charge, applicable to the facts and not covered by the gen
eral charge, is error. Pecos & N. T. Ry, Go. v. Chatten (Civ. App.) 185 S. W. 91l.

If judge does not give charge on law of case on controverted issues of fact, error

requires reversal. Whaley v. McDonald (Civ. App.) 194 S. W. 409.
4. Affirmative and negative of Issu,e.-The giving of an instruction authorizing the

allowance of damages for: permanent injuries, coupled with the denial of an instruction
that, if the injuries were not permanent, no award could be made therefor, held im
proper. Texas Traction Co. v. Fearris (Ctv, App.) 163 S. W. 1060.

When requested the court must give an affirmative charge on any defense as ap
plied to the particular facts in the case. Southwestern Telegraph & Telephone Co. v.
Andrews (Civ. App.) 178 S. W. 574.

Party held entitled to affirmative presentation of issue on which he relies. Wichita
Falls Traction Co. v. Adams (Sup.) 183 S. W. 155.

Refusal of instruction presenting an affirmative defense, especially if pleaded, and
not presented in the main charge, constitutes error, provided the facts raised the issue.
Bean v. Hall (Civ. App.) 185 S" W. 1054.

In action for injury to car inspector from explosion of tank car, defendant held en

titled to instruction affirmatively presenting the group of facts upon which it relied to
refute negligence on which suit was predicated. Magnolia Petroleum Co. v. Ray (Civ.
App.) 187 S. W. 1085.

In an action for comrriissions for selling cattle, where owner contended that con

tract did not contemplate commissions where the sale was to one of his old customers,
the owner is entitled to have such issue affirmatively submitted. Shaller v. Johnson-Me
Quiddy Cattle Co. (Civ, App.) 189 s. W. 553.

Defendant has the right on request to have an affirmative presentation of facts
well pleaded, and relied on by him in support of plea of contributory negligence, if the
evidence fairly supports an inference of negligence. Gulf, C. & S. F. Ry. Co. v. Sul
livan (Civ. App.) 190 S. W. 739.

5. Improper issues.-The refusal of a request presenting an immaterial issue was

not error. First Nat. Bank v. Mangum (Civ. App.) 194 S. W. 647.
, 10. Purpose and effect of evidence.-Where a part of the deposition was relevant

to the material issues in the case, a requested instruction that it should be considered
on1y in determining the credibility of witness was properly refused. McFarland v. Lynch
(Civ. App.) 159 S. W. 303.

In an action on an accident policy, an instruction that a physician's certificate as

to the cause of death, showing compliance with a provision of the policy requiring no

tice of the accident, with full particulars, could not be considered as establishing the
cause of the death, should have been given. Commonwealth Bonding & C'asualty Co. v.

Hendricks (Civ. App.) 168 S. W. 1007.
'

In an action against a carrier for misdelivery, refusal to instruct that plaintiff's
evidence that no partnership existed between consignee and him to whom goods were

delivered could be considered only as impeaching consignee testifying to the partnership
held erroneous. Texas & P. Ry, Go. v. Missouri Iron & Metal Co. (Civ. App.) 178 S.
W.597.

An instruction that statements of witness in conflict with his testimony were ad
missible only on the issue of his credibility held proper. Buchanan v. Houston & T.
C. R. Go. (Civ. App.) 180 s. W. 625.

11. Exclusion of evidence from conslderatlon.-It was error to refuse to instruct
the jury to disregard evidence erroneously admitted. W. P. Carmichael Co. v. Miller

. (Civ. App.) 178 S. W. 976;' Occident Fire Ins. Co. v. Linn (Civ, App.) 179 S. W. 523.

16. Law applicable to particular 'Issues or theorles.-On the facts held that it was

reversible error to refuse to submit a special issue in open court pursuant to this artl-
'cleo Wood v. J. M. Radford Grocery Co. (Civ. App.) 164 s. W. 1070. ,

Where the pleadings in an action for the title and possession of goods showed that
the parties were adverse claimants, and the jury found that plaintiff was the sole owner

subject to the payment of a part of the price, refusal to charge that the parties were

tenants in common was not erroneous. Trimble v. Tucker (Civ. App.) 168 s. W. 1021-
In trespass to try title, refusal of instruction as to lease from plaintiff by son and

effect as against mother claiming that she and not the son was in possession held not
error. Wichita Valley Ry. Co. v. Somerville (Civ. App.) 179 s. W. 671.

In an action on an option contract, evidence held to justify the submission of an

instruction on the character of the tenancy of the option holder I!.S a special tenancy.
Lester v. Hutson (Civ. App.) 184 S. W. 268.

In action by seller of embalming fluid for purchase price, defended on the ground
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of breach of warranty refusal to submit issue as to manner of use of fiuid was not
error, the manner of use being only evidentiary on the issue of breach of the war

ranty. Frigid Fluid Co. v. Sid Westheimer Co. (Civ. App.) 189 S. W. 334.
A defendant may have presented to the jury any specified group of facts developed

at trial, which, if true, would in law establish a given defense, provided the evidence

represented is not substantially covered by the main charge. Scott v. Northern Texas
Traction Co. (Civ. App.) 190 S. W. 209.

Where, in proceeding for appointment of administrator, evidence showed common

law marriage, but that deceased lived apart from his wife for long period, instruction
should have been given that to constitute valid common-law marriage it is not neces

sary that parties live together for any specified time. Walton v. Walton (Civ. App.) 191
s. W. 188.

17. -- Negligence.-It was error to refuse a charge -to find for defendant if plain
tiff's wife and automobile were injured as the result of a cause which defendant, by use

of ordinary diligence, could not have foreseen and guarded against. Texas Traction Co.
v. Wiley (Civ. App.) 164 S. W. 1028.

.

.

In action for injuries from falling of tank on walk in amusement grounds, instruc
tion that if defendant did not place the tank there, and could not, by ordinary care, have
known that it was placed there, it was not liable, should be given. Wichita Falls Trac
tion Co. v. Adams (Sup.) 183 s. W. 155.

In action for injury when defendant's car struck and overturned plaintiff's wagon,
where the allegations were denied by the defendant, a requested charge on a defense
supported by defendant's evidence should have been given.. Corpus Christi St. & In
terurban Ry. Co. v. Kjellberg (Civ. App.) 185 S. W. 430.

In an action against a sleeping car company for loss of wearing apparel stolen from
a car and for consequent embarrassment, defendant held entitled to an instruction ap
plying the law to its theory of the facts as to its exercise of reasonable care to guard
the proper-ty against theft. Pullman Co. v. Moise (Civ. App.) 187 S. W. 249.

In lineman's action for :personal injuries, defendant's. requested charges on certain
phases of negligence held properly refused. Gulf States Telephone Co. v. Evetts (Civ.
App.) 188 S. W. 289.

18. -- Agency and respondeat superior.-Where employes of defendant on its
depot platform saw the danger in time to have prevented the collision had they warned
plaintiff in time, and the jury may have concluded from the charge that their failure to
do so was imputable to defendant, it was error to refuse a charge which precluded con

sideration of evidence of such omission as showing negligence attributable to defend
ant. Texas Traction Co. v. Wiley (Civ. App.) 164 s. W. 1(}28.

Requested instruction as to agency of one who had received message from sender
over telephone held properly refused. Western Union Telegraph Co. v. Gorman & Wil
son (Civ, App.) 174 S. W. 925.

In a telephone lineman's action for personal injury joining an electric light company,
its requested charge on its liability was properly refused, where it could not, in any
event, be liable for the negligence of plaintiff's employer, a telephone company. Gulf
States Telephone Co. v. Evetts (Civ. App.) 188 S. W. 289.

In an action for damages caused by an automobile operated by defendant's servant,
requested instruction, making defendant liable for accident if machine was detective,
although not used in his business, held properly refused. Gordon v. Texas & Pacific
Mercantile & Mfg. Co. (Civ. App.) 190 S. W. 748.

Evidence, in an action for commission on an exchange of lands, held not to war

rant an instruction on adoption or ratification by defendant of plaintiff's act in finding a

purchaser. Anderson v. Walters (Clv. App.) 194 S. W. 1153.

19. -- Contributory negligence and assumption of rlsk.-Where, in an action for
injuries to an automobile, struck by a street car, there was evidence that the operator
of the automobile was guilty of contributory negligence, the street railway company,
relying on the defense of contributory negligence, was entitled to a specific charge that
contributory negligence was a complete defense. Austin St. Ry, Co. v. Hefiin (Civ.
App.) 158 S. W. 1040.

Where there was testimony in a negligence case which, if believed, would entitle the
defendant to a verdict, OR account of contributory negligence, failure of the court to give
an instruction requlrtng the jury to find as to a specified group of facts was error.

Kirby Lumber Co. v. Hardy (Civ. App.) 183 S. W. 80.
In an action under the federal Eimployers' Liability Act, held not error to refuse a

requested charge that it was plaintiff's duty to exercise ordinary care to avoid the ac

cident. Kansas City, M. & O. Ry, of Texas v. Finke (Civ. App.) 190 S. W. 1143.
In a section hand's action for injuries due to fall while hurriedly removing hand

car from track to avoid approaching train, where a strongly controverted issue was dis
tance of train when first discovered; refusal to instruct on such issue held error. Chi
cago, R. 1. & G. Ry. Co. v. :Mitchum (Civ. App.) 194 S. W. 622.

In action for death of railway conductor from a derailment of a train due to defec
tive coach trucks where it was not alleged or proved that condition of trucks was such
that deceased, if ordinarily prudent, would not have operated train with knowledge of
that condition, court properly ignored issue of contributory negligence. Marshall & E.
T. Ry. Co. v. Riden (Civ. App.) 194 s. W. 1163.

21. -- Negllg.ence of fellow servant.-In action for injuries received when ma
chine at which he worked with fellow servant was started by latter, court should have
given defendant's special request directing jury to find for defendant if injuries were in
flicted by reason of fellow servant's negligence. Armour, & Co. v. Morgan (Sup.) 194
s. W. 942.

22. -- Proximate cause.-Evidence held to call for a charge on accident, and it
was error to refuse a charge to find for defendant if it was shown that plaintiff's injury
was due to misfortune and misadventure. Texas Traction Co. v. Wiley (Civ. App.) 164
s. W. 1028.
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In an action against a carrier of live stock for damages caused by delay in trans
.portation, defendant held entitled to have its defense that delay was caused by unusual
rains and floods on its road presented clearly, without being conf..used and mixed with
other issues. Ft. Worth & D. C. Ry. Co. v. Atterberry (Civ. App.) 190 S. W. 1133.

25. Determination olf amount of recovery.-Under Acts 33d Leg. c. 59, art. 1984-8.,
amending Rev. St. 1911, c. 14, tit. 37, where a case is submitted to the jury on special
issues, it is not necessary for the court to charge on the measure of damages. St. Louis,
S. F. & T. Ry. Co. v. Wall (Clv. App.) 165 S. W. 527.

In suit by the grantee ot land to restrain sale on execution against the grantor, where
there was abundant evidence on issue of market value of property, court should have
given requested instruction limiting jury's finding to such value. Citizens' Nat. Bank of
Plainview v. Slaton (Civ. App.) 189 S. W. 742.

In an action for priCe of silo, refusal of a requested .instruction,. stating amount to
be allowed for a breach 'of warranty alleged as defense, held error. Ames Portable Silo
& Lumber Co. v. Gill (Civ. App.) 190 S. W. 1130.

In action for death of horse on railroad track, court" should have submitted charge
on measure .of damages requiring verdict to assess amount. Quanah, A. & P. Ry. Co. v.

Price (Civ. App.) 192 S. W. 805.
.

.

26. Instructions as to duties of jury.-It· will not be presumed that jury would be
inclined to go contrarv to their statutory oath to find upon issues submitted without ref
erence to their opinions as to legal rights of parties, and refusal of an instruction as to
the jury's duty in that respect is not ground for reversal. Stine Oil & Gas Co. v. English
(Civ. App.) 185 S. W. 1009.

28. Definition or exp+anatton of terms.-The court need not define to the jury the
meaning of the words "would hold water" in a contract for construction of a dam; they

·

being of common use and easily understood. Lattimore v. Puckett & Wear (Civ. App.]
161 S. W. 951. .

Where the 'court instructs that the carrier is not liable for injuries to a shipment of
cattle due to "inherent vice," he' should state the meaning of such term. Ft. Worth &
.o. C. Ry. Co. v. Berry (Civ. App.) 170 S. W. 125. •

·

Terms "burden of proof" and "preponderance of the testimony" being .of common

use, it will not be presumed that jury did not understand them, though instructions de
fining such terms were refused. Stine Oil & Gas Co. v. English (Civ. App.) 185 S. W.
1009.

On broker's suit for commissions it was not error to refuse to instruct as to meaning
of "efficient and procuring cause," as the words are not technical, but are in common

use. Ramsey v. Gibson (Civ. App.) 185 S. W. 1025.

29. General or special' charge.-A party to a suit has right to special instruction on

'any group of facts supported by pleadings and evidence, and which, if true, would be of

controlling effect in his favor, although a charge in general terms is given which is to,
same effect. Chicago, R. I. & G. Ry, Co. v. Mitchum (Civ. App.) 194 S. W. 622.

31. Requisites and sufficiency 'of charge.-See notes under next article.
32. Weight of evidence.-See notes under next article.

33. Requests for·instructions.-See notes under art. 1793.

34. Questions of law 01' fact.-See notes under next article.
35. Objections and exceptions.-See notes under next article and art. 2061,
36. Waiver.-Defendant employer does not waive its right to have refusal of a re

quested peremptory instruction reviewed by subsequently requesting specific instructions
·

upon plaintiff's assumption of risk. Patton v. Dallas Gas 'Co. (Sup.) 192 S. W; 1060.
Party objecting to direction of verdict cannot be. held to have expressly waived charge

upon law of case. Whaley v. McDonald (Civ. App.) 194 S. W. 409.

Art. 1971. [1317] [1317] Requisites of charge; submission to par
ties; objections, etc.

I.' PROVINCE OF COURT AND' JURY
,

(A) Q'1.lestion."J of Law or Fact

2. Mixed questions of law and fact.-,,-Where parol evidence is admitted to remove the
ambiguity in a deed, the identity of the land is a mixed question- of law and fact. Young
v. Gharis (Civ. App.) 170 S. W. 796.

3. Preliminary or introductory questions of fact.-Unless specially requested, the
court need not charge the jury to look to the evidence of plaintiffs, as well as defendant,
in determining whether the contributory negligence of a deceased servant, for whose
death the action is brought, has been established. Texas Power & Ltght Co. v. Bird
(Civ. App.) 165 S. W. 8.

'

4 .. Sufficiency of evidence to take case to jury.-Where the evidence is such that rea

sonable men may differ, the question of fact is for the jury, and, when such that all rea

sonable .rnen must draw the same conclusion, for the court. Cartwright v. Canode, 171
S. W. 696, 106 Tex. 502, affirming judgment (Civ. App.) 138 s. W. 792; Zimmerman v.

Baugh (Civ. App.) 161 S. W. 943; American .Machinery :Co. v. Haley (Civ. App.) 165 S.
·W. 83; Keevil v. Ponsford (Civ. App.) 173 S. W. 518; International & G .. N. R .. Co .. v,

Walters (Sup.) 179 S. W. 854; Mann v : Bell (Clv. App.) 184 S. W. 320.
It is error to direct a verdict against a party where there is evidence in his' favor.

Harris v. Parr (Civ. App.) 165 S. W. 42; International & G. N. Ry, Co. v. Williams (CiY.
App.) 160 s. W. 639; Missouri, K. & T. nv. Co. of Texas v. Maples (Civ. App.) 162 S. W.

426; Holtzclaw v. Moore (Civ. App.) 19'2 S. W. 582.
Evidence, which goes no further than to create a surmise or suspicion, does not raise

a fact issue. Bock v .. Fellman Dry Goods 'Co, (Civ. App.) 173 S. W. 582; De Shazo v.

Eubank (Civ. App.) 191 S. W. 369.
Where .there is more than a scintilla of evidence for each party on the issue, the case

must go to the jury.' Jones v, First Nat. Bank (Civ. App.) 160 s. W. 126.
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Where there was evidence sufficient to support a verdict for defendant, the court did
not err in refusing a peremptory instruction for plaintiff. Carter v. South Texas Lum
ber Yard (Civ. App.) 160 S. W. 626.

A case cannot be taken from the jury, unless the' evidence, viewed most favorably
to plaintiff, conclusively shows defendant's nonliability. Houston Belt & Terminal Ry.
Co. v. Winerich (Civ. App.) 162 S. W. 903.

,

Where the evidence is 'such that under the most favorable view of it from plaintiff's
standpoint it would not sustain a verdict, the court should instruct a verdict for defend
ant. Eagle Pass Lumber Co. v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 164 S. W. 402.

,
,Where there was evidence to establish one ground of recovery alleged in the petition,

a peremptory instruction requested by defendant was properly refused, though plaintiff
could not recover on another ground alleged. Missouri, O. & G. Ry, Co. v. Boring (Civ.
App.) 166 S. W. 76.

'

Where plaintiff under all the evidence was entitled to a recovery of at least a part of
the sum demanded, a peremptory instruction for defendant was properly denied. Mene
fee v. Bering Mfg. Co. (Civ. App.) 166 S. W; 365.

A peremptory instruction for plaintiff is properly refused, where the evidence is suffi
cient to warrant a finding, for defendant. Murray Gin Co. v: Putman (Civ. App.) 170 S.
W.806.

,

Where there was positive and negative testimony on the issue whether an engine bell
was rung, the question is for the jury. Paris & G. N. R. Co. v. Lackey (Civ. App.) 171
S. W. 540.

Greater insufficiency of evidence sustaining plaintiff's case is necessary to justify di
rection of a verdict against him than to warrant setting a verdict for him aside.
Keevil v. Ponsford (Civ. App.) 173 S. W. 518.

The question whether there is sufficient testimony to go to the jury is for the court.
Ft. Worth & R. G. Ry. Co. v. McMurray (Civ. App.) 173 S. W. 929.

Where there was sufficient evidence to require submission to the jury upon all the
issues raised by the pleadings, it was error to direct a verdict. Hodge v. Toyah Valley
Irr. ce. (Civ. App.) 174 S. W. 334.

In an action for the death of plaintiff's son at a crossing, testimony by plaintiff's wit
ness as to the situation some time after the accident held too remote to raise a jury
question as to the situation at the time. Beaumont, S. L. &, W. Ry. Co. v. Moy (Civ.
App.) 174 S. W. 697.

Where neither the evidence admitted nor that offered and excluded

w�s sufficient to
authorize a finding of fraud, it was not error to refuse to submit that iss e to the jury.
McCullough v. Hurt (Civ. App.) 175 S. W. 78l.

To authorize directing verdict, the evidence must be undisputed and so conclusive
:;LS not to authorize the drawing of different conclusions. Texas & P. Ry, Co. v. Frazer
(Civ. App.) 182 S. W. 1161.

,

In an action for injuries caused by defendant's street car striking plaintiff's automo
bile, where there was no evidence tending to prove the issue to be submitted, court did
not err in instructing a verdict for defendant. Jacobe v. Houston Electric Co. (Civ. App.)
:1,87 S. W. 247.

6. 'Weight and probative force of evidence.-The jury are the judges of the weight
and value of evidence. Hanover Fire Ins. Co. of New York v. Huff (Civ, App.) 175 S. W.'
465; Gulf, ,C. & S. F. Ry. Co. v. Green (Civ. App.) 176 S. W. 63; Houston Belt & Ter
minal Ry, Co. v. Vogel (Civ. App.) 179 S. W. 268; Texas & P. Ry. Co. v. Sherer (Civ.
App.) 183 S. W. 404; Galveston, H. & S. A. Ry. Co. v. Marti (Civ. App.) 183 S. W. 846;
Johnson v. Johnson (Clv. App.) 191 S. W. 366.

-

Where there is slight testimony, court should instruct a verdict if its probative force
is so weak that it merely raises a suspicion of existence of fact sought to be established,
and there is no room for ordinary minds to differ as to the conclusion to be drawn from
it. Sovereign Camp of Woodmen of the World V. McCulloch (Civ, App.) 192 S. W. 1154.

7. Credibility of witnesses.-The jury are the judges of the credibility of witnesses.
San Antonio Traction Co. v. Badgett (Civ. APP.) 158 S. W. 803; Wofford v. Strickland
(Civ. App.) 160 S. W. 623; Texas Midland R. R. v. Ray (Civ. App.) 168 S. W. 1013; Den
ton v. English (Civ. App.) 171 S. W. 248; Houston Belt & Terminal Ry. Co. v. Vogel (Civ.
App.) 179 S. W. 268; Texas & P. Ry, Co. v. Sherer (Civ. App.) 183 S. W. 404; Galveston,
H. & S. A. Ry. Co. v. Marti (Civ. App.) 183 S. W. 846; Ft. Worth & D. C. Ry. Co. v,

Yantis (Civ. App.) 185 S. W. 969.
'

.
It cannot be said, as a matter of law, that the testimony of a witness who has been

impeached should be entirely disregarded, even though it be shown that he is utterly un

worthy of belief. St. Louis Southwestern Ry. Co. of Texas v. Cole (Civ. App.) 159 S.
W.146. .

The jury alone could pass upon the credibility of witnesses, and though the trial
judge doubted the testimony he had no authority to discard it. Zeigel v. Magee (C'iv.
App.) 176 S. W. 63l.

8. -- Parties and persons interested.-Plaintiff's credibility as a witness and the
credibility of witnesses .tending to impeach him was for the jury. Missouri, K. & T. Ry.
Co. of Texas v. Morgan (Civ. App.) 163 S. W. 992.

Where plaintiff, testified at a former trial that, when he passed, the engine of a

work train which later struck him, the fireman was in the gangway, from which place he
could not have seen plaintiff when he stepped upon the track" and at the second trial
testified that the fireman was at his window, from which place the plaintiff could have
been seen, and his later testimony was corroborated by other witnesses, it was for the
jury to say which testimony was true. Angelina & N. R. R. 'Co. v. Due (Civ. App.) 166
S. W� 918.

A peremptory instruction for defendant may not be given on his uncorroborated tes
timony, proving facts material to his defense. Iowa City State Bank v: Friar (Civ. App.)
167 S. W. 261.

Where an injured servant testified that he did not sign a release, it was sufficient
to take that question to the jury. San Antonio, U. & G. R. Co. v. Moya (Civ. App.) 173
S. W. 608.
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Though plaintiff, in an action for personal injuries while a passenger, admitted that
he had misrepresented the extent of a former injury while making a settlement with the
party liable, his credibility was still for the jury, and a verdict for him could not be held
unsupported by his testimony as matter of law. St. Louis Southwestern Ry, Co. of Texas.
v. Ha.ssell (Civ. App.) 177 s. W. 518.

In an action for goods sold and delivered, buyer's letter to seller, omitting the terms
of the contract, held for the jury on the question of his credibility as to making a con
tract upon a precedent condition of delivery. National Novelty Import Co. v. Duncan
(Civ. App.) 182 S. W. 888.

Defendant's testimony that the work had not been properly done, though meager,
was enough to raise an issue on the vital question, requiring submission to the jury, and
making the giving of a peremptory instruction error. Appelbaum v. Spinner-Hay Lum
ber Co. (Civ. App.) 186 S. W. 810.

Where the commission agent testified that the president of the corporation princi
pal orally authorized departure from terms of a written contract, that question was for
the jury. Channell Chemical Co. v. Hall (Civ, App.) 187 s. W. 704.

In trespass to try title, it was error for the court to direct a verdict for pllaintiffs
based on the testimony of one of them that her ancestors had a deed to/the land from
the original patentee, which deed had been lost. Morris v. Parsons (Civ. App.) 190 S.
W. 241.

9. Uncontroverted facts or evidence.-Where the evidence on an issue was undisput
ed, the court should decide it as a matter of law. Hackler v. International Travelers'
Ass'n (Civ. App.) 165 S. W. 44; Robinson Seed & Plant Co. v. Hexter & Kramer (Civ.
App.) 167 S,. W. 749; Commonwealth Bonding & Casualty Ins. Co. v. Harper (Civ. App.)
180 S. W. 1156; Cattlemen's Trust Co. of Ft. Worth v. Pruett (Civ, App.) 184 S. W. 7l6�
Continental & Commercial Nat. Bank of Chicago v. Meister (Civ. App.) 186 s. W. 377;
Ross v. Moore (Civ. App.) 191 S. W. 853. I

Where there was uncontroverted evidence that as the train approached the station
plaintiff's wife prepared to leave the train and was ready with her children to leave it
When it reached the station, the issue as to care on her part in preparing to leave the
train as it approached the station was not in the case, so as to require a charge thereon.
Missouri, K. & T. Ry. Co. of Texas v. McCormick (Civ, -App.) 160 s. W. 429.

In an action on a policy indemnifying against the loss of rents for such period as was

reasonably necessary to restore the premises, the evidence being undisputed that from
the date of the fire to the restoration of the building the rents were $175, the insurance
company contesting alone the amount of recovery, the court properly charged that if the
time actually spent was no more than was reasonably necessary, they ahould find for the
insured for the sum of $175. Hartford Fire Ins. 'Co. v. Pires (Civ, App.) 165 S. W. 565.

Where the ownership was not actually involved, a deed from defendant to plaintiff,
and defendant's acknowledgment that he leased from plaintiff, held to justify an instruc
tion to find for plaintiff as to the title. Wolf v. Lane (Civ. App.) 166 S. W. 72.

Where, on a contest between a creditor and the wife of the debtor claiming proper
ty levied on, the uncontroverted evidence showed a gift by the wife prior to the debt, the
question as to when the gift was made was immaterial, within Rev. St. 1911, art. 1971,
as amended by Acts! 33d Leg. c. 59, and the submission of the question and an insuffi
cient answer thereto were immaterial. Wofford v. Lane (Civ, App.) 167 S. W. 180.

If the undisputed facts showed that contracts signed by a buyer were accepted by the
seller and acted on as a binding contract, the court should have so held as a matter of
law instead of submitting the question to the jury. Texas Co. v. Alamo Cement Co. (Civ,
App.) 168 S. W. 62.

Where the undisputed evidence in an action for trespass showed that defendants oc

cupied only a portion of plaintiff's land, held error to refuse to instruct that plaintiff could
not recover more than the reasonable rental value of that portion of the land occupied by
defendants. Fairchild v. Wilson (Civ, App.) 168 S. W. 409.

In an action for damages to a farm from pasturing cattle thereon, where the evi
dence was undisputed that the pasturing in one of the years was without plaintiff's au

thority, thts should not have been submitted as a disputed issue. Gorman v. Brazelton

(Civ. App.) 168 S. W. 434.
For error in the submission of an uncontroverted issue contrary to Vernon's Sayles'

Ann. Civ. St. 1914, art. 1971, judgment will under some circumstances be reversed. St.
Louis, S. F. &' T. Ry. Co. v. West (Civ. App.) 174 S. W. 287.

Where the evidence sustained all the allegations in the petition, and there was no

evidence to the contrary, there was nothing on which to direct verdict for defendant.
Hodge v. Toyah Valley Irr. Co. (Civ. App.) 174 S. W. 334.

.

. Where a carrier, when sued for injuries to live stock, proved by uncontradicted evi
dence that the injuries occurred while its railroad was operated by a receiver, the court
must direct a verdict for it. Ft. Worth & R. G..RY. Co. v. Ballou (Civ. App.) 174 S. W.
337.

Failure to submit to the jury the issue of the true iocation of a boundary line held
not error, where the evidence conclusively showed such location. Bundick v. Moore
Cortes Canal Co. (Civ. App.) 177 S. W. 1030.

A case wholly dependent upon the uncorroborated testimony of a party interested in
the litigation, though not contradicted, is for the jury. First Nat. Bank of Plainview v.

McWhorter (Civ. App.) 179 S. W. 1147.
Where the evidence conclusively showed that the grantee in a defectively acknowl

edged deed, and those claiming under him, claimed under such deed, held, that the court
properly'refused to submit to the jury whether a curative deed had been given. Ayers
v. Snowball (Civ. App.) 181 S. W. 827.

It is unnecessary to submit to the jury matters admitted. Avery Co. of Texas v,

Staples Mercantile Co. (Civ. App.) 183 S. W. 43.
In trespass to try title, the burden being upon the plaintiffs, if their evidence was.

insufficient, clearly to establish title, the jury might disregard it altogether, and there
fore submission of the sufficiency of evidence was proper whether defendants introduced
any evidence or not. Crosby v. Stevens (Civ. App.) 184 S. W. 705.

To submit undisputed facts as independent grounds of recovery is to submit a ques-
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tion of law, which is always for the court's determination. Ft. Worth & D. C. Ry. Co.
v. Yantis (Civ. App.) 185 S. W. 969.

_

Where several material issues are involved, some of which are sustained by undis

puted evidence and are within themselves sufficient upon which to predicate a judgment,
the court may dir-ect-a verdict, notwithstanding the evidence on the other issues is con

flicting. Peerless Fire Ins. Co. v. Reveire (Civ. App.). 188 S. W. 254.
Though plaintiff makes out a prima facie case on undisputed evidence, some rebut

ting evidence alone carries the case to the jury. Yeaman v. Galveston City Co. (Civ.
App.) 190 S. W. 212.

In an action for commissions upon sale of land listed with plaintiff by defendant, but
.sold by the latter, where the uncontradicted evidence showed the agency to have been
terminated in good faith' long prior to the sale, the defendant should have had an in
structed verdict. Witcher v. Adams (Civ. App.) 191 S. W. 399.

Submission of issue whether employe turned his mule team out of proper road, thus

-dragging log he was snaking against end of log on skidway, to plaintiff's injury, held not
-erroneous on theory that undisputed evidence showed no causal. connection between turn-

ing from passageway and contact between logs. Kirby Lumber Co. v. Bratcher (Civ.
App.) 191 S. W. 700

In action for injury to shipment of stock, where evidence was uncontradicted as to
-earrters negligence during part of carriage, it was error to submit question to the jury.
Panhandle & S. F. Ry. Co. v. Harp (Civ. App.) 193 S. W. 438.

10. Inferences from evidence.-To authorize the court to take a case from the jury,
the evidence must be of such a character -tha.t there is no room for ordinary minds to
-differ as to the inferences 'to be drawn therefrom. Phcenix Land Co. v. Exall (Civ. App.)
159 S. W. 474; Southern Pac. Co. v. Vaughn (Civ. App.) 165 S. W. 885; Luten v. Mis

.sourt, K. & T. Ry. Co. of Texas (Civ. App.) 184 S. W. 798; Berryhill v. Berryhill (Civ.
App.) 193 S. W. 218.

'W'henever the evidence reasonably authorizes an inference supporting a material is
.sue necessary- for a recovery, it is the duty of the court to submit the issue to the jury.
Bennett v. Gulf, C. & S. F. Ry. Co. (Civ. App.) 159 S. W. 132; Ebersole v. Sapp (Civ.
App.) 160 S. W. 1137.

Where there is evidence from which a conclusion for either party might be drawn, it
is the province of the jury to weigh the evidence and reach the conclusion they deem
proper. Manning v. Beaumont, S. D. & W. Ry, Co. (Sup.) 181 S. W. 687.

It is proper to refuse to submit to the jury issues as to which on the evidence only
'one conclusion is possible. St. Paul Fire & Marine Ins. Co. v. Laster (Civ. App.) 187 S.
W.969.

11. Conflicting evldence.-Where the evidence is conflicting the question is for the
jUry. Foix v. Moeller (Civ. App.) 159 S. W. 1048; A. J. Birdsong & Son v. Allen (Civ.
App.) 166 S. W. 1177; Rich v. Park (Civ. App.) 177 S. W. 184; Murray Gin Co. v. Putman
(Civ. App.) 170 S. W. 806; Shipp v. Cartwright (Civ. App.) 182 S. W. 70; Galveston, H.
& S. A. Ry, Co. v. Marti (Civ. App.) 183 S. W. 846.

Testimony being' conflicting, the question of whether false representations were made
was for the jury in the trial court. Maddox v. Clark (Civ. App.) 163 S. W. 309.

It was proper for
_
the trial court to direct a verdict, though the evidence was con

flicting, where the conflicts were immaterial or could not affect the result. Jewett State
Bank v. Corsicana Nat. Bank (Civ. App.) 167 S. W. 747.

Where plaintiff's evidence, though contradicted, materially supported his allegations
or damages, the court properly refused defendant's request for a peremptory instruction.
Western Union Telegraph Co. v. Goodwin (Civ. App.) 173 S. W. 1164.

Where there is a disputed question of fact, the refusal of a peremptory charge is
proper. Southwestern Portland Cement Co. v. Kezer (Civ. App.) 174 S. W. 661.

It is a question for the jury, under conflicting evidence, whether a statement, pur
porting to be that of plaintiff made shortly after his injury, was accurately taken down.
Trinity & B. V. Ry. Co. v. Lunsford (Civ. App.) 183 S. W. 112.

A peremptory charge should not be given where there is in the evidence such
conflicts or matters of fact that reasonable minds might reach different conclusions
therefrom. Commonwealth Bonding & Casualty Ins. Co. v. Bryant (Civ. App.) 185 S.
W.979.

,

Peremptory instruction on accord 'and satisfaction is properly refused in face of con

flicting evidence. Myers v. Grantham (Civ. App.) 187 S. W. 532.
Where the evidence is conflicting, and reasonable minds might differ as to the in

ference therefrom, the issue is for the jury. Peerless Fire Ins. Co. v. Reveire (Civ. App.)
188 S. W. 254.

In an action on a note, where evidence was conflicting, it was error to instruct a
verdict for plaintiff. Ater v. Rotan Grocery Co. (Civ. App.) 189 S. W. 1100.

In action for rescission by party who purchased realty, fact that defendants denied
rraud charged to them, and denied making representations, merely presented conflict in
testimony which it was jury's province to determine. Barbian v. Grant (Civ. App.) 190
S. W. 789. '

In an action for breach of contract, it was proper to refuse to instruct for defendant,
where there was conflicting evidence on plaintiff's part as to the terms of the contract.
WOlfe City Milling Co. v. Ward (Civ. App.) 194 S. W. 957.

.

12. Withdrawal of particular counts or lssuesc=-The failure of the court to submit an
ISsue to the jury withdraws the issue from their consideration. Missouri, O. & G. Ry,
Co. v. Boring (Civ. App.) 166 S. W. 76; Texas Power & Light Co. v. Burger (Civ. App.)
166 S. W. 680.

Where statute of frauds was not pleaded, and court charged that if sale of lumber
w�s to contractor, and defendant did not promise to pay before delivery to find for him,
faIlure to charge directly as to the statute held not error in the absence of a request.
Schramm v. P. J. Owens Lumber Co. (Civ. App.) 163 S. W. 1016.

In an action on a note given for money advanced to defendant for drilling a well,
in which defendant counterclaimed for damages from plaintiff's delay in pointing out a
place for drilling the well, plaintiff should have requested a charge as to estoppel from
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claiming such damages and as to an uncertain claim being sought to be offset against a
certain claim, if she desired to submit those questtons, Ross v. Jackson (Civ. App.) 165
S. W. 513. . .

It was not error to refuse to withdraw from the jury an issue on which there was no
evidence. Galveston, H. & S. A. Ry. Co. v. Harris (Civ. App.) 172 S. W. 1129.

.

Where plaintiff charged two distinct grounds of negligence, and abandoned the first
at the trial, but supported the second by sufficient evidence, defendant was not entitled
to a directed verdict, in that its plea of contributory negligence as to the first ground
was confessed by failure to traverse.. International & G. N. Ry. Co. v. Woldert, Grocer
Co. (Civ. App.) 176 S. W. 613.

13. Effect of failure to question sufficiency of evidence.-Where record disclosed no
motion on part of defendant to direct verdict at close of plaintiff's case, question whether
it would have been proper to direct such verdict cannot be reviewed. San Antonio, U.
& G. n. Co. v. Galbreath (Civ. App.) 185 S. W. 901.

14. Demurrer to evidence.-Defendants' motion for judgment at the close of plain
tiff's case held not technically a demurrer to the evidence and was waived by the intro
duction of testimony without objection by either party: Ward v. Walker (Civ. App.) 159
S. W. 320.

'

In determining whether there is sufficient evidence to carry an issue to' the jury, only
plaintiff's evidence should be considered. Charles B. Smith & Co. v. Duncan (Civ. App.)
167 S. W. 233.

15. -- Operation and effect.-The effect of a technical demurrer to the evidence
by defendants is to withdraw the case from the jury and call for the judg:rp.ent of the
court, except where a question of unliquidated damages is to be passed on. Ward v.

Walker (Civ. App.) 159 S. W. 320.
The effect of a technical demurrer to the evidence by defendants is to admit the

truth of plaintiff's evidence and every legitimate inference to be drawn therefrom. Id.
Demurrer to evidence admits every fact and conclusion that the evidence tends to

prove; that is, which a jury could legally infer from the evidence. Combination Foun
tain Co. v. Rogers (Civ. App.) 186 S. W. 407.

16. Direction of verdict.-A request to direct a verdict for plaintiff in certain con

tingencies was properly refused, where the case is 'submitted on special issues. Beebe
v. Sweeney (Civ. App.) 158 S. W. 235.

It was error to give' a peremptory instruction for defendant, when no evidence had
been submitted. Arlington Heights Realty Co. v. Citizens' Ry. & Light Co. (Civ, App.)
160 S. W. 1109.

In an action for deceit, and to cancel a note, a peremptory instruction to find for de
fendant "as to all matters set up in plaintiffs' petition" held improper. Martin v. Daniel
(Civ. App.) 164 S. W. 17.

'

Where a motion for an instructed verdict is overruled and the moving party there
after introduced evidence in his own behalf, he waives his right to assign error on denial
of the motion. Savage v. Mowery (Civ. App.) 166 S. W. 905. ,

On appeal from a judgment on a directed verdict, the question is whether the evi
dence may not support a contrary finding. Adams v. A. A. Paton & Co. (Civ. App.) 173
S. W. 546.

Where defendant introduced no evidence and by admission in open court conceded
plaintiff's cause of action, it is proper for the court to direct a verdict for plaintiff.
Workman v. Ray (Civ. App.) 180 S. W. 291.

'I'he evidence _ failing to raise any issue of fact requiring submission to the jury, a

peremptory instruction was proper. Childress v. Crow (Civ. App.) 185 S. W. 414.
Where plaintiffs had no cause of action against two of the defendants, and one of

the plaintiffs had no cause of action, court may dispose of such parties by directed ver

dict without submitting matter to jury. San Antonio, U. & G. R. Co. v. Galbreatn (elV.
App.) 185 S. W. 901.

A requested charge that plaintiff is not entitled to the weekly indemnity for total
disability is a peremptory one, though not preventing recovery for partial disability.
Commonwealth Bonding & Casualty Ins. Co. v. Bryant (Civ. App.) 185 S. W. 979.

Where evidence upon issues in lineman's- action against his employer for personal in

jury was such that the jury could find a different verdict, the defendant's requests for
peremptory instruction upon issues were properly refused. Gulf States Telephone Co. v.

Evetts (Civ. App.) 188 S. ·W. 289.
In a landlord's suit against her tenant, charge held a peremptory instruction not only

to find for plaintiff for possession of the premises, but their fair rental value from a date
until defendant surrendered. Land v. Jehnson (Civ. App.) 189 S. W. 337.

,In action by subscriber for stock of msurance company to recover price paid, verdict
held properly directed for defendant in view of want of evidence as to authority of agent
to contract for return of price. Overton v. First Texas State Ins. Co. (Civ. App.) 189 S.
�hl� I

In an action against a carrier of live stock for damages caused by delay in transporta
tion, held that an instruction that if defendant received shipment after it was in posses
sion of facts to - put it upon inquiry regarding conditions of bridges and tracks, plaintiff
could recover, should not be given. Ft. Worth & D. C. Ry, Co. v. Atterberry (Civ. App.)
190 S. W. 1133.

That counsel for plaintiffs indulged in improper argument beyond the issues did not
entitle defendant to a directed verdict. Padgett v. Hines (Civ. App.) 192 S. W. 1122.

In action under. lease reserving share of crop as rent, landlord held entitled to di ..

rected verdict under provisions of lease, notwtthstandtng tenant's testimony. McDowell
v, Rathbun (Civ. App.) 193 S. W. 428.

(B) Particular Questions or Issues
'18. In general.-Where circumstances were shown which would raise a vendor's lien

to secure payment of the purchase price of land sold, it was not necessary to submit to
the jury the question of its existence; the lien being established by law. Hales v. Pe
ters (Civ. App.) 162 S. W. 386.
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Where there was evidence that a letter was mailed, whether it was received by the
addressee, since deceased, was a question for the jury, though it could not be found
among the addressee's papers. Northern Assur. Co., Limited, of London v. Morrison (Civ.
App.) 162 S. W. 411.

\

Where no controversy existed between parties as to salary due plaintiff except as to

$3 which was then paid, the acceptance of a check "in full of salary" was not, as a mat
ter of law, an accord and satisfaction, but was a question for the jury. Graham v. Kes
seIer (Civ. App.) 192 S. W. 299.

19. Account and accountlngl.-Evidence, in an action for an accounting, an adjust
ment of expenses, and a partition, held sufficient to go to the jury on the material issues,
'so that there was no error in refusing to direct a verdict for. defendant. Phcenix Land
Co. v. Exall (Civ. App.) 159 S. W. 474.

In an action for damages for breach of contract, where defendant counterclaimed,
.ovidence held to warrant the submission of plaintiff's claim to the jury, it not conclu

sively establishing an accounting by which plaintiff agreed to his liability. Arminger v.

City Nat. Bank of Paris (Civ. App.) 180 S. W. 906 .

. 20. Acknowledgment.-The sufficiency of certificates of acknowledgment is ordinarily
a question for the court and not for the jury. Sullivan v. Fant (Civ. App.) 160 S. W. 612.

21. Adverse possession.-It was a question for the jury in the light of the facts of
the case whether the acceptance by a party, after his title to land by limitations had'
been perfected, of a payment from another for repairing a fence on the land showed that
his possession was not adverse. Dryden v. Makey (Civ. App.) 160 S. W. 302.

It was not for the jury to determine whether title or color of title had been shown

by one claiming by adverse possession in trespass to try title. Sullivan v. Fant (Civ .

.App.) 160 S. W. 612.
Evidence held sufficient to go to the jury on the issue of plaintiff's claim to the spe

-cific land described in his petition and in the field notes of the surveyor, and of such
claim for the period of limitations. Houston Oil Co. of Texas v. Lambert (Civ. App.) .

161 S. W. 6.
In trespass to try title, where plaintiff claimed under a prescriptive title, evidence held

to raise a question for the jury and not to warrant a directed verdict in plaintiff's favor.
Zimmerman v. Baugh (Crv. App.) 161 s. W. 943.

In trespass to try title, where defendant had gone into possession under a contract
of purchase, the question of defendant's repudiation of the contract and adverse holding
held, under the evidence, for the jury. McCulloch v. Nicholson (Civ. App.) 162 S. 'VV. 432.

Where there was evidence that would have justified a finding for defendants on the
issue of limitations as to a portion of the land in controversy the court erred in refusing
to submit such issue at defendant's request. Wilmot v. Fore (Civ. App.) 163 S. W. 1014.

In trespass to try title in which defendant claimed by adverse possession, evidence
held at most to raise the issue of a conditional parol gift to such defendant from his
father, and not to raise the issue of adverse possession by defendant. Harle v. Harle
(Civ. App.) 166 S. W. 674.

Whether the inclosure and cultivation of 1 acre on a tract of 160 was notice to
the owr-er that the possessor was claiming the 160-acre tract, or any larger portion than
trat actually inclosed, was for the jury. Houston Oil Co. of Texas v. Griffin (Civ. App.)
166 S. W. 902.

Where the evidence was conflicting on whether defendant had prescriptive title to the
part of the land under fence, held that the court properly refused to instruct a verdict
for plaintiff for all of the land. South Texas Development Co. v. Manning (Civ. App.)
177 s. W. 998.

Where the evidence failed to show any use made by defendants of a portion of land
to which they claimed title by limitation. or to show that such portion was inclosed for
ten Years prior to commencement of the suit, held, that the court properly directed a

verdict for plaintiff as to such land. Bundick v. Moore-Cortes Canal Co. (Civ. App.)
177 S. W. 1030.

Facts held to raise issue as to son's possession and as to mixed or joint possession or

occupancy by mother and son, and not to entitle mother to peremptory instruction un

der the ten-year statute. Wichita Valley Ry, Co. v. Somerville (Civ. App.) 179 s. W. 671.
Evidence, in an action of trespass to try title, held insufficient to show, as a matter

of law, that the land in question was part 'of a public street, so as to prevent plaintiff's
acquisition of title by limitation as claimed. Buchanan v. Houston & T. C. R. Co. (Civ.
App.) 180 s. W. 625.

When cotenants of one claiming title under exclusive possession and doing acts ai
ownership fail to exert rights or meet obligations as to the land, presumption of their
ouster arises, raising an issue for the jury, of title by adverse possession. Houston Oil
Co. of Texas v. Davis, 181 S. W. 851.

Occupant of land under claim of record. title, who purchased claims of others claim
ing to be his cotenants, held not thereby as a matter of law. to recognize such claims in
derogation of his adverse possession. Id.

In trespass to try title, evidence of plaintiff's title by adverse possession held to
be such as to require submission thereof to jury. Village Mills Co. v. Houston Oil Co.
of Texas (Civ. App.) 186 s. W. 785.

.

On the issue of adverse possession, evidence of occupation by defendants and their
predecessors, and conflicting evidence as to interruption thereof, held not to warrant

peremptory instruction for plaintiff. Houston Oil Co. of Texas v. Stepney (Civ. App.)
187 s. W. 1078.

Where title to land is claimed by adverse possession, nature of' possessor's claim as

an adverse holder is a question of fact. Nerio v. Christen (Civ. App.) 189 s. W. 1038.
In trespass to try title, evidence held sufficient to require the question of defend

ant's right to the property under the five-year statute of limitations to be submitted
to the jury. Morris v. Parsons (Civ. App.) 190. S. W. 241.

Where the wife of the record owner's lessee lived on the land after her husband's
death, but did not claim title by adverse possession in a former suit to 'eject her, and •
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certain of her children testified that she did not dispute her lessor's title, her hostile
holding was a jury question. W. T. Oarter & Bro. v. Collins (Civ. App.) 19-2 S. W. 316.

22. Agency and respondeat superior.-Evidence of the employment by K., an em

ploye of defendant, of plaintiff physicians to render services to an injured employe of
defendant, being within the apparent authority of K., so as to render defendant liable
for the services rendered, held sufficient to go to the jury. Gray v. Lumpkin & 'I'hom-
as (Civ. App.) 159 S. W. 880.

.

Evidence held to raise the issue of good faith in canceling the agency after plain
tiff had interested another in defendant's property. T. A. Hill & Son v .. Patton &
Schwartz (Civ. App.) 160 S. W. 1155.

Evidence, in an action for commissions for effecting an exchange of land, held suffl
cient to go to the jury on "the issue of plaintiffs' authority from defendant to make the
exchange. McKinney v. Thedford (Civ. App.) 166 S. W. 443.

There being testimony of a revocation of an agency, which revocation, if made,
would make defendant liable to plaintiff, it was error to instruct peremptorily for de-
fendant. Mason v. Ward (Civ. App.) 166 s. W. 456.

.

Evidence in an action for injury to an employe held to make a question for the jury
whether the person who employed plaintiff was an independent contractor, or merely a
servant or agent. Corrigan, Lee & Halpin v. Heubler (Civ. App.) 167 S. W. 159.

In a personal injury action by one who had been sent by one defendant to install
a cotton gin on the premises of the other defendant, evidence held sufficient to take to
the jury the question whether the plaintiff was the servant of both or either of the
defendants. Dawson v. King (Civ, App.) 171 s. W. 257.

One who was authorized by the owner of horses to accompany them during a ship.
ment to see that none of them got down is not authorized, as a matter of law, to ex.

ecute a contract of shipment limiting the carrier's liability. Southern Pac. Co. v.
W. T. Meadors & Co. (Civ. App.) 176 S. W. 882.

Evidence held to make question for jury, as to agency for defendant of person ern

ploying plaintiff to repair a building. Texas Mfg. Co. v. Fitr.z:gerald (Civ. App.) 176 S. W.
891.

Evidence, in an action for damages for deterioration of goods shipped, held to war
rant submission of the issue whether defendant's agent, who assumed to compromise a

claim, had been held out to shippers and consignees as having authority to do so. Mis
souri, K. & T. Ry, Co. of Texas v. A. E. Want & Co. (Civ. App.) 179 S. W. 903.

Where the evidence was not conclusive that the servants of the defendant stock
yards company were under the exclusive control of plaintiff's agent, held, that whether
defendant was liable for. injuries to stock from the negligence of such servants was for
the jury. Hovencamp v. Union Stockyards Co. (Sup.) 180 s. W. 225.

Evidence held sufficient to carry a case to the jury on the question of the liability
of a master for the act of his servant in the alleged wrongful arrest and detention of
the plaintiff. Gulf, G. & S. F. Ry. Co. v. Besser (Civ. App.) 181 s. W. 253.

Whether servant sent by employer to repair defendants' boiler was subject to direction
and control of his master or of defendants held for the jury. Fink v. Brown (Civ. App.).
183 S. W. 46.

.

In an action by plaintiff whose leg was broken in putting a heavy bolt of cloth into a

machine, question whether a servant, who assisted plaintiff and was negligent, was acting
within scope of his authority held for the jury. Postex Cotton Mill Co. v. McCamy (Ctv,
App.) 184 s. W. 569.

In suit by the assignee of a bank against the bank and cotton dealers whose agent
ccnverted from the bank cotton tickets pledged by the dealers, whether the agent, in se�

curing the tickets, was acting within the authority conferred upon him, held for the jury.
Carver Bros. v. Merrett (Civ, App.) 184 s. W. 741. •

Evidence held sufficient to go to the jury on the question of a husband being his
wife's agent to rent her separate property. Jackson v: Walls (Civ. App.) 187 S. W�
676.

An action on fire insurance policy, where defendant claimed that the original policy
had been canceled and a smaller policy substituted, held on the evidence that the au

thority of insured's attorney to accept notice of cancellation and substitution was for jury.
Glasscock v. Liverpool, London & Globe Ins. Co. (Civ. App.) 188 S. W. 281.

In action against fruit company to recover agreed price for tomatoes, which plaintiff
claimed fruit company had bought through 'its manager whether manager was acting:
within scope of authority, and whether plaintiff failed to use reasonable prudence in
dealing with manager, as agent of company, held for jury; for court may take case from

jury only if there is not sufficient evidence tending to prove agency. Sanders v. Elberta
Fruit Co. (Civ. App.) 190 S. W. 817.

Under evidence in action for damages to an automobile from collision, held, that
whether driver of defendant company's car was acting as company's agent at time of
collision was for jury. Auto Sales Co. v. Bland (Civ. App.) 194 s. W. 1021.

24. Assignment and transfer.-Whether an assignment was in bad faith to enable the

assignee to sue the assignor and' the debtor in the county of the residence of the as

signor held for the jury. Eaton v. Klein (Civ. App.) 174 S. W. 331.
Evidence held -insufficient to require submission of question as to plaintiffs' as

signment of contract sued on. Plummer v. Simms (Civ. App.) 177 S. W. 1037.
In action by assignee, refusal to submdt to Jury question whether assignee was the

owner of the claim sued on held proper. Day v. Van Horn Trading Co. (Civ. App.) 183
S. W. 85.

25. Assumption of rlsk.-The question of assumption of risk by a section hand, who

was injured from the foreman's negligence while attempting to move a switch tie, held
to be for the jury. Missouri, K. & T. Ry, Co. of Texas v. Scott (Civ. App.) 16() S. W.

432.
Whether, in view of the injured servant's youthfulness and want of discretion, and

of the failure to warn him of the danger, plaintiff assumed the risk therefrom held,
under the evidence, an issue requiring instruction. T. B. Allen & Co. v. Shook (civ,
App.) 160 S. W. 1091.
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Whether an employe in a coal mine, injured by the breaking of the cable drawing
loaded cars, assumed the risk, held for the jury. Burnet Fuel Co. v. Ellis (Civ. App.)
162 S. W. 911.

Where the evidence is such that reasonable minds could not differ as to the fact that
a minor servant knew and appreciated the danger, the issue of assumed risk may be ig
nored, but otherwise it is a fact for the jury. Lawson v. Hamilton Compress Co. (Civ.
App.) 162 S. W. 1023.

In an action against a municipality for injuries received upon -a defective sidewalk,
evidence held sufficient to carry the questions of assumption of risk and contributory
negligence to the jury. City of Austin v. Valdez (Civ. App.) 164 S. W. 1098.

In an action for death of a servant, assumption of risk held, under the evidence.
for the jury. Texas Power & Light Co. v. Bird- (Civ. App.) 165 S. W. 8.

In an action for an injury to a servant caused when the supports of a dummy eleva
tor which he was dismantling fell, the question of assumed risk held for the jury.
American Machinery Co. v. Haley (Civ. App.) 165 S. W. 83.

.

In an action for an injury to a station agent caused by falling as he was ascend
Ing' the platform after the steps had been removed to construct a ditch, held, under
the evidence, that the question of assumption of risk was properly submitted to the
jury, Missouri, K. & T. Ry. Co. of Texas v. Graham (Civ. App.) 168 S. W. 55.

In a pe-rsonal injury action by a servant, the question of the servant's assumption
of the risk from an insufficient scaffold which fell with him held, under the evidence,
for the jury. Cooper & Jones v. Hall (Civ. App.) 168 S. W. 465.

Where a servant was injured by a ginhouse door falling upon him and there was

no evidence that he knew of the defect which caused the fall, or that it was so ob
vious as to give him implied knowledge thereof, he did not assume the risk as a mat
ter of law. Dawson v. King (Civ. App.) 171 S. W. 257.

Whether an employe, injured by the falling of a stack of sacks of meal, assumed the
risk held for the jury. Memphis Cotton Oil Co. v. Gardner (Civ, App.) 171 S. W. 1082.

Where plaintiff, while taking down a wall, stepped on a plaster of paris cornice, which
gave way and precipitated him to the ground, he did not assume the risk, as a matter of
law. Gordon Jones Const. Co. v. Lopez (Civ. App.) 172 S. W. 987.

Whether plaintiff assumed the risk of injury by the explosion of a locomotive held
for the jury. National Ry. of Mexico v . Ligarde (Civ. App.) 172 S. W. 1140.

A peremptory charge that a brakeman had assumed no risk from negligence of the
er.gineer in applying the air brake held proper. 'I'exaa & P. Ry, Co. v. Matkin (Bup.) 174
S. W. 1098, affirming judgment (Civ. App.) 142 S. W. 604.

Foreman, killed by gas in oil tank car while attempting to rescue one' of his men,
held not as a matter of law to have assumed the risk. Stalworth v. Gulf Refining Co.
(Civ. App.) 175 S. W. 767.

Whether plaintiff, who was injured while using a ladder leading to the top of a fuel
oil tank, assumed the risk of injury because the ladder was not fastened, held for the
jury. Smith v. Webb (Civ. App.) 181 S. W. 814.

In a servant's action for injury when operating the lever of a hull conveyor, held,
that the question of assumption of risk 'was properly referred to the jury. Winnsboro
Cotton Oil Co. v. Carson (Civ. App.) J85 S. W. 1002.

In an action by a servant, who was hurt when a board from a cotton conveyer
turned, the question whether he assumed the risk held for the jury. Winnsboro Cot
ton Oil Mill Co. v. Azbell (Civ. App.) 185 S., W. 10·31.

In action for death of servant, ordinarily the question of assumed risk is for the
jury. Gulf, C. & S. F. Ry. Co. v . Cooper (Civ. App.) 191 S..W. 579.

In an action by a servant for personal injuries, whether servant had such knowledge
of the danger as to charge him with assumption of the risk held a question of fact for
the jury. Southern Pac. Co. v. Gordon (Civ. App.) 193 S. W. 471.

26. Attorney and cllent.-In an action by plaintiff to recover attorney fees from
corporation in which he was stockholder, evidence held not to require directed verdict
for defendant. Merchants' Ice Co. v. Scott & Dodson (Civ. App.) 186 S. W. 418.

In an action by attorney upon quantum meruit, on contract for additional compensa
tion made after services had been commenced, the evidence being conflicting as to good
faith of the attorneys, such issue was for the jury, and where defendant alleged a con

tract that the attorney would not be employed by the opposing party during the lit
igation and there was evidence to support the allegation and to show breach thereof, the
issue raised thereby should have been submitted to the jury. Laybourne v. Bray & Shif
flett (Civ. App.) 190 S. W. 115�.

Zl. Bills and notes.-Where, in an action on notes given for the price of stock, de
fendant admitted giving the notes, and there was no issue of fact presented, the court
properly directed a verdict for plaintiff. Hughes v. Four States Life Ins. Co. (Civ. App.)
164 S. W. 898.

Evidence in an action against A. as principal and P. and others as sureties on a

note held to present an issue for submission to the jury as to whether P. was a prtnclpal
debtor on the note. Solomon v. Merchants' & Planters' Nat. Bank (Civ. App.) 168 S. W.
1029.

'

In a suit by transferee of a note, where there was no sworn pleading attacking the
validity of the assignment, and the evidence clearly showed that the note was in force,
it was proper to direct a verdict for plainUff. Gaines v. Brown (Civ. App.) 177 S. W. 220.

In an action by the indorsee of two of a series of notes, evidence held sufficient to
take to the jury the question whether the notes were indorsed after the first of the
series became overdue. National State Bank of Mt. Pleasant, Iowa, v. Ricketts (Civ.
App.) 177 S. W. 528.

Whether either of two renewal notes constituted a novation was a quest.ion for the
jury. First State Bank of Amarillo v. Cooper' (Civ. App.) 179 S. W. 295.

In suit on a note which was in evidence and its execution admitted by defendant, a
claimed accommodation surety, peremptory instruction for plaintiff held proper. Banks
v. Mixon (Civ, App.) 179 S. W. 690.

In suit on note executed by defendant to own order and indorsed in blank, whether
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defendant ever intended to put it into circulation at all was issue of fact for trial
court.-Kanaman v. Gahagan (Civ. App.) 185 S. W. 619.

.

28. Bona fide purchase.c=Where plaintiff states the note sued on was indorsed to
it before maturity, and produces proof to sustain it, and defendant introduces testimony
that another was in possession and the owner of it a few weeks after its maturity, when
plaintiff claims to have been its owner, the evidence for defendant requires submission
-of the issue of ownership to the jury. Jones v, First Nat. Bank (Civ. App.) 160 S. W.-126.

Evidence held to make it a jury question whether. the alleged purchaser of the land
from a corporation was a bona fide purchaser. Arlington Heights Realty Co. v. Citi
zens' Ry. & Light Co. (Civ. App.) 160 S. W. 1109.

Where there was nothing in any way to impeach the testimony of the cashier of a
bank which held the note in suit that it was purchased before maturity for value and
without notice of the payee's fraud, it was proper to direct a verdict in favor of the bank.
First Nat. Bank of Iowa City, Iowa, v. Humphreys (Civ, ApP.) 166 s. W. 53.

In an assignee's action on a negotiable instrument, the question whether he purchased
Jn good faith held for the jury. Douglass v. Lockhart (Civ. App.) 168 S. W. 382.

Whether a purchaser of a negotiable note acquired it in good faith is a' question
:Of fact. Forster v. Enid, O. & W. R. Co. (Civ. App.) 176 S. W. 788.

In an action on a note, the question whether plaintiff' acquired it before maturity
'for value without notice held for the jury. First Nat. Bank of Garner; Iowa, v. Smith
(Civ. App.) 183 S. W. 862.

Whether a grantee who knew that the consideration mentioned in his grantor's deed
was not paid, 'a.nd that the deed was not recorded, was chargeable with notice that
the deed was intended as a mortgage, held for the jury under' the evidence. Harris v.
Hamilton (Civ. App.) 185 S. W. 409.

Where one who had bought a note and vendor's lien therefor from one who had
brought suit on the note, in which suit defendant had filed answer setting up defenses,
thereafter intervened in such suit as plaintfff; the question of his notice of defenses to
the note was for the jury, even if he were not chargeable with such notice under the lis
pendens statute (Article 6837. Vernon's Sayles' Ann. Civ. St. 1914). Miller v. Poulter
-(Civ. App.) 189 S'. W. 105.

Evidence held to require peremptory tnstruction for plaintiff in action by holder of
notes against the maker and indorsers. Landon v. Wm. E. Huston Drug Co. (Civ. App.)
:90 S. W. 534.

28Y2' Boundaries.-Evidence held to make location of boundary line a question for
the jury. Petty v. Wilkins (Civ. App.) 190 S. W. 531; Bivins v. Lanier (Civ. App.) 186
S. W. 779; Cross v. Wilkinson (Civ. App.) 187 s. W. 345; Dunn v. Land (Civ, App.) 193
'S. W. 698.

Acquiescence in a boundary line established by an adjoining 'owner affords a strong
presumption that it is the true line, but the weight of such acquiescence is for the
jury. Beebe v. Sweeney (Civ. App.) 158 S. W. 235.

Where a latent ambiguity in a call for a boundary arises because the proof shows
that 'a line run in accordance with the call will not reach the corner called for, the
manner of ascertaining the true corner is for the jury. Kirby Lumber Co. v. Stewart
'(Civ. App.) 161 S. W. 372.

In an action involving a disputed boundary to land, the question whether the line
'Should be governed by courses and distances or ·by artificial monuments claimed to have
been laid out by earlier surveyors, and whether a corner as located by the surveyors'
was the true corner held, under the evidence, for the jury. McSpadden v. Vannerson
(Civ. App.) 169) S. W. 1079.

Acquiescence under circumstances, not amounting to an estoppel, is a mere fact to
be considered by the jury in determining the true location of a boundary line. Bundick
v. Moore-Cortes Canal Co. (Civ. App.) 177 8'. W. 1030.

On evidence in trespass to try title, held, that the proper location of a block on

the ground and the contention of the surveyor with reference thereto, was a question
of fact for the jury. McCormack v. Crawford (Civ. App.) 181 S. W. 485.

In trespass to try title, maps constituting necessary part of grant showing conflict
with calls in field notes should have been submitted to the jury. Id.

29. Breach of marriage p1romise.-That plaintiff in action for breach of promise, in
-answer to defendant's statements that he did not know that he would ever marry and
that 'he did not have the same affection for her as formerly, said that they had better
quit, was not, as a matter of law, a waiver or surrender of her rights under the con

tract. Kaker v. Parrish (Civ. App.) 187 S. W. 517.

30. Brokers' comrn isslons.-Ih an action for commissions for procuring the sale of
realty, evidence held to make it a jury question whether the broker procured the pur
-chaser. Shaw v. Faires (Civ. App.) 165 S. W. 501.

In an action by a broker for commissions, an instruction authorizing a recovery, and
refusal of a requested charge on the subject, held reversible error. Arrington v. Layden
,(Civ. App.) 175 S. W. 475.

In an action by broker for commission on a purchase of land, evidence of revoca

tion held sufficient to require submission to jury. West v. Kirby Lumber Co. (Civ.
App.) 193 S. W. 172.

I

31. Cancellation, rescission, and abandonment of contracts.-Whether an attorney
'had 'lost his interest in land secured by a contract for an interest therein contingent on

'his success in recovering the same, by abandonment of the fee contract, and by litigation
in relation to the land after its acquisition, held, on the evidence, for the jury. Phcenix:
Land Co. v. Exall (Civ. App.) 159 S. ·W. 474.

Where defendant leased part of a farm to plairrtiff on shares, agreeing to pay him
for supervising the tenants of the remainder, and subsequently leased to him other
parts of the farm abandoned by the tenants, the question whether they intended to abro
gate the provtsion for payment to plaintiff for supervising the other tenants was a ques-
tion for the jury. Looney v. Evans (Civ. App.) 160 S. W. 15(}.

.

Where insured directed the cancellation of a policy containing cancellation clause,
-and the agents wrote that the policy would be canceled if he would send certain, increas-
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ed premium but not otherwise, it cannot be held, as a matter of law, that insured's let
ter operated as a cancellation. National Union Fire Ins. Co. v. Akin (Civ, App.) 160'
S. W. 669.

Whether an insurance policy was canceled by mutual consent without the return of
the unearned premium held to be a question for the jury, though insured did not ask for
the return of the premium and may have thought the policy was fully canceled without
such return. Polemanakos v. Austin Fire Ins. Co. (Civ. App.) 160 S. W. 1134.

In action for refusal to permit plaintiff to perform contract, evidence held to make
question for jury as to plaintiff's abandonment of the contract before defendant's can-'
cellation thereof. Waterman Lumber & Supply Co. v. Holmes (Civ. App.) 161 S. W. 70.

Whether a contract. of sale had been mutually rescinded, held, under the evidence,
for the jury. Stinson v. Sneed (Civ. App.) 163 S. W. 989.
.

In an action to forfeit a lease for breach of a covenant against selling of intoxicating
liquors on the premises, held on the evidence that it was a question for the jury whether
the lessee in good. faith did all that was required by the exercise of reasonable care to.
prevent such sales. Johnson v. 1<'1:. Worth Driving Club (Civ. App.) 164 S. W. 875.

.

The defenses of abandonment and repudiation of a contract by the party suing for
·its specific performance are for the jury. Groves v. Whittenberg (Civ. App.) 165 S. W.
889.

Whether one complaining of fraud inducing a contract repudiated the contract within
a reasonable time after discovery of the' fraud, so as to justify rescission, is frequently
for the jury. Luckenbach v. Thomas -(Civ. App.) 166 s. W. 991.

,

Evidence held to authorize submitting issue whether broker abandoned his contract
before any sales were made. Elser v. Putnam Land & Development Co. (Civ. App.) 171
S. W; 10·f)2, rehearing denied 171 S. W. 1200.

Evidence held 'sufficient to require the. submission to the jury of the issue whether
there was a mutual cancellation of a fire insurance poltcy ibefore the fire. Westchester
Fire Ins. Co. v. McMinn (Civ. App.) 188 s. W. 25.

32. Ca"'riage of goods and live stock.-In an action for damages to shipment of cat
tle, the question of the carrter's negligence in failing to water the cattle held for the
jury, despite the owner's direction not to water them. Gulf, C. & S. F. Ry, Co. v. Mar-
shall (Civ. App.) 164 S. W. 446.

.

In an action for delay in transportation of live stock, length' of time occupied held:
to justify submission of the carrier's negligence to the jury. Chicago, R. I. & G. Ry.
Go. v. Kerr (Civ .. App.) 164 s. W. 447.

In a shipper's action to recover an overcharge on an interstate shipment, evidence
held to raise an issue as to the correct rate. Texas & P. Ry. Co. v. Dickson Bros.
(Civ. App.) 167 S. W. 33.

In an action against two connecting carriers for Injur-ies to cattle, evidence held suf
ficient to take+to the jury the question whether the cattle had been roughly handled:
while being transported over the line of the first carrier. Heiuston & T. C. R. Co. v.
Hawkins & Nance (Civ, App.) 167 S. W. 190.

It is a question for the jury whether oral negotiations between a shipper and a car
rier's agent amount to a contract for liability' for damages on connecting lines. Wichita
Falls & W. nv. :Co. of Texas v. Asher (Civ. App.) 171 S. W. 1114.

In an action against a carrier for loss through fire of baled cotton, where evidence
was insufficient to show delivery to the carrier, or any negligence, it was error to direct
verdiot for plaintiff. Texarkana & Ft. S. Ry. Co. v. Brass (Civ. App.) 175 S. W. 778.

Evidence, in an action for damages to household goods and wearing apparel, held to
make defendant's negligence in not delivering the goods to plaintiff after their arrival at
destination a question for the jury. Galveston, H. & s.. A. Ry, Co. v. Wallraven (Civ.
App.) 182 s. W. 21.

In action against carrier for conversion of shipment, refusal to submit issue as to offer
of carrier's agent to rebill held proper. Pecos & N. T. Ry, Co. v. Porter (Civ. App.) 183
S. W. 98.

' .

In action by buyer of plate glass to recover of the seller and carrier amount paid for
glass after part of first shipment was damaged, with plea over by seller against carrier,
held on pleadings and proof that verdict for carrier was .properly directed. Texas Glass·
& Paint Co. v. Darnell Lumber Corp. (Civ. App.) 185 s. W. 965.

33. -- Limitation of liability.-In an action against a railroad company for injuries.
to an interstate shipment of live stock, the question whether a stipulation requiring no

tice of claim for injury was reasonable is for the court. Atchison, T. & S. F. Ry, Co. v:
Word (Civ. App.) 159 S. W. 375.

I

Whether limitation in a contract of live stock shipment of time to 91 days for notice
of claim for damages is reasonable, and so valid, under Vernon's Sayles' Ann. Civ. st.
1914, art. 5714, is a question for the jury, unless only one inference can be drawn from
the testimony. St. Louis, B. & M. Ry, Co. v. Marcofich (Civ. App.) 185 S. W. 51.

Where the shipper had a contract for transportation of cattle at a reduced rate which
required notice and action within 40 days of discovery of damage, and a federal statute
declared the rights of the parties, it was not a question for the jury whether the contract
entered into was reasonable, especially where the shipper could on arrival of the cattle·
have determined the extent of their injuries. Betka v. Houston & T. C. R. Co. (Civ. App.)
189 s. W. 532.

34. -- Connecting carriers.-Where there was substantial evidence that the delay
did not occur on the line of the final carrier, the question was for the jury, and an in
struction that, if the shipment was negligently and unnecessarily delayed, the terminal
carrier would be liable was erroneous. Gulf, C. & S. F. Ry. Co. v. Brackett-Fielder Mill
& Grain Co. (Civ. App.) 162 S; W. 1191.

Whether the failure of the initial carrier of live stock to properly bed the car, was
concurrent negligence causing injury to the shipper accompanying the shipment, held for
the jury. Missouri, K. & T. Ry. Co. of Texas v. Ryon (Civ. App.) 177 S. W. 525.

In action against two defendants for delay in shipment of cattle,' question whether
road was liable as partially responsible for delay, held for jury. St. Louis Southwestern
Ry. Co. of Texas v. Miller & White (Civ. App.) 190 S. W. 819.
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39. Community property.-In a suit by a wife to partition land claimed as communi
ty property, evidence held to make it a jury question whether the husband Intended that
certain lands should remain his separate property or become community property. Game
son v. Gameson (Civ. App.) 162 S. W. 1169.

Evidence held insufficient to go to the jury on the question whether certain com
munity property had become the husband's exclusive property prior to a levy thereon by
his wife's judgment creditor. Dunlap v. Squires. (Civ. App.) 186 S. W. 843.

40. Consideration and want or failure thereof.-Evidence held to require submission
to the jury as to whether a note sued on had been executed to prevent a criminal prose
cution against one of the parties. Sanford v. John Finnigan Co. (Clv, App.) 169 S. W. 624.

Where the pleadings and evidence raised the question of failure of consideration for
a note, such issue should be submitted to the jury. Southern Gas & Gasoline Engine Co.
v. Richolson (Clv. App.) 181 S. W. 529.

In action on note payable to order of investment company engaged in promoting trust
company and indorsed to plaintiff, held, on evidence, that whether it was given upon a

subscription contract, and in consideration for delivery of shares of capital stock of trust
company, was for jury. Cra.wfordrv. Davis (Civ. App.) 188 S. W. 436.

In action for injuries by a railroad's employe, whether plaintiff's written release of
liability, executed in consideration of further employment, was without consideration, and
whether plaintiff worked at least one day after he signed a release of all liabilities in
consideration of the road's promise to employ him further for that period held for the
jury. Panhandle & S. F. Ry. Co. v: Fitts (Civ. App.) 188 St. W. 528.

42. Construction and effect 01' wrltings.-Whether deed was given as a mortgage held
on the evidence to be a jury question. Alexander v. Conley (Civ. App.) 187 S. W. 254r,
Kellner v. Randle ('Ctv. App.) 165 S. W. 509.

The construction of a deed is a matter of law for the court. Young v. Gharis (Civ.
App.) 170 S. W. 796; Sullivan v. Fant (Civ. App.) 160 S. W. 612.

The question whether an absolute deed was a deed or mortgage, the evidence being"
conflicting was one of fact for the trial judge. Cochrane v. Wilson, 106 Tex. 18(),' 160 S.
W.593.

.

If parol evidence is necessary to explain any ambiguities in a contract, the question
of construction is one of mixed law and fact for the jury under proper instructions. Arl
ington Heights Realty Co. v. Citizens' Ry. & Light Co. (Civ, App.) 160 S. W. 1109.

Where there is no ambiguity in a written contract, it is the duty of the court to con

strue it and to instruct the jury what its legal effect is. Conn v. Rosamond (Civ, App.)
161 S. W. 73.

Where there was in evidence a rule requiring the engineer to have his train "under
full control" in approaching the switch, what "under full control" meant was properly
submitted to the jury. Trinity & B. V. Ry. ICO. v. Dodd (Civ. App.) 167 S. W. 238.

Whether it was the intention by a deed to convey only 810 acres of a survey, or all
that the grantor's father had owned therein, held, under the evidence, a question for the
jury. Holman v. Houston Oil Co. (Civ. App.) 174 S. W. 886. '

Whether two bills of sale, one absolute, the other subject to defeasance, constituted
a conditional sale or a mortgage of race horses held for the jury. Walker v. Wilmore
(Civ, App.) 174 S. W. 921.

Where the authority of an agent has been conferred in writing, the scope of agency
is for the court. White Sewing Mach. Co. v. Sneed (Civ. App.) 174 S. W. 950.

Though the construction and effect of an agent's promise in writing to be personally
responsible are ordinarily questions of law for the court, where the testimony conflicts
as to the nature and extent of the words used or the conduct involved. the question is of
fact for the jury. Dublin Fruit Co. v, Neely (Civ. App.) 182 S. W. 406.

Iri suit by superintendent of agents against insurance company for breach of contract
of employment, it was the province of the court to determine whether contract was am

biguous as to right of discharge. American Nat. Ins. Co. v: Van Dusen (Civ. App.) 185
S. W. 634.

"

If a contract for broker's commission is not ambiguous, it is proper to ask court to
construe it, and if it is ambiguous, but the evidence makes its intention clear, it would be

proper for the court to construe it and require the jury to accept such construction in es

timating the value of services. Brady v. Richey & Casey (Civ. App.) 187 S. W. 508.
The construction of a written provision as to the extent of the insurer's liability was

a question for the court and not for the jury. Fireman's Ins. Co. v, Jesse French Piano
& Organ ICO. (Civ. App.) 187 S. W. 691.

In landlord's suit against tenant, question whether lease giving landlord right to ter
minate it on fire had reference to fire that should destroy all buildings on premises held
not a jury question in absence of pleading that clause was ambiguous, or evidence as to
what was in minds of parties. Land v. Johnson (Civ. App.) 189 S. W. 337.

It is the court's duty to construe a written instrument, and a special charge, requir
ing the jury to determine the legal effect of such instrument, is error. United Brother
hood of Carpenters and Joiners of America v: Luck (Civ. App.) 189 S. W. 1036.

Where from its terms a deed was ambiguous and evidence was necessary to deter
mine whether it was a quitclaim, or warranty deed, the court should submit that ques
tion to the jUry. Barksdale v. Benskin (Civ. App.) 194 S. W. 402.

43. Contracts-Legality.-Whether an agreement, between two prospective purchas
ers of school land at a public sale, that one of them should bid in the land and hold the
title for the benefit of both was invalid as a contract to prevent competition held for the
jury. Ellerd v. Ellison (Civ. App.) 165 S. W. 876.

Under conflicting evidence, held, that whether plaintiffs had secretly employed de
fendant's agent, thereby rendering void a contract for the sale of timber, was for the
jury. Philip A. Ryan Lumber Co. v. Ball (Civ. App.) 177 s.. W. 226.

44. -- Making and terms of contract.-In an action for m�terials furnished to one

of the incorporators to be used by the corporation, the question whether the corporation
assumed the payment of the debt held, under the evidence, for the jury. A. Leschen &
Sons Rope Co. v. Moser (Civ. App.) 159 S. W. 1018.

In an action for the purchase price of a large quantity of cotton, which the seller
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claimed was to be fixed by the market price in a certain locality, evidence held sufficient
to carry the issue whether that was the agreement between the parties to the jury.
Charles B. Smith & Co. v. Duncan (Civ, App.) 167 S. W. 233.

,

In an action for the price of oil, in which defendant counterclaimed for breach of a

contract to furnish all the oil required by it for six months, evidence held insufficient to
make a question for the jury as to whether the seller accepted arid acted upon a written
agreement between the buyer and its agent to the effect alleged by defendant. Texas
Co. v. Alamo Cement Co. (Civ. App.) 168 S. W. 62. '

Evidence held to make question for jury as to whether plaintiff's agent, before ship
ment of oil sued for, communicated with plaintiff and advised it that he had closed a con

tract to furnish a car load of oil every third day for six months; defendant having
counterclaimed for breach of such contract. Id.

In action for amount due on labor contract, held that it was a question for the jury
whether there had been a binding settlement between the parties. Aycock v. Ross (Civ.
App.) 169 S. W .. 1037.

Where confiicting testimony made an issue as to whether one of the defendants was

the purchaser of certain shingles or not, it was error to peremptorily instruct the' jury
that plaintiff, suing as assignee for the price, could not recover as against such defend
ant. Continental Bank & Trust Co. v: Dealey Bros. (Civ. App.) 171 S. W. 552.

In an action for the balance due on a bill of lumber furnished for a house which de
fendant had agreed to convey, evidence held to make defendant's agreement to pay
therefor a question for the jury. Scruggs v. E. L. Woodley Lumber Co. (Civ. App.) 179
S. W. 897.

In salesman's action for compensation under oral contract, where defendant pleaded
an employment under a written contract, held, that whether plaintiff accepted t1\e alleg
ed written contract and acted thereunder was for the jury. Briggs-Weaver Machinery
ce. v. Pratt (Civ. App.) 184 S. W. 732.

Evidence held insufficient to go to the jury on the question whether certain cotton
had been pledged before being levied upon. Dunlap v. Squires (Civ. App.) 186 S. W. 843 .

.

In an action for breach of contract for the sale of oil to the plaintiff, evidence held to
make defendant's acceptance of the contract a question for the jury. Farmers' & Gin
ners' Cotton Oil Co. v. Cleburne Oil Mill Co. (Civ. App.) 187 S. W. 350.

In suit for rescission by buyer of realty who gave notes and conveyance of his land,
whether certain defendants were jointly interested in and participated with another de
fendant in the acquisition of plaintiff's property held for jury. Barbian v. Grant (Civ.
App.) 190 S. W. 789.

.

Where a plaintiff alleged an option to take additional salary or an interest in the
business "within. a reasonable time," the question of whether he exercised his option
within such time should have' been submitted to 'the jury. Graham v. Kesseler (Civ.
App.) 192 S. W. 299.

.

45. -- Construction and effect.-Contract being ambiguous as to adjustment of
expenses upon cancellation of contract, court held to have properly submitted intention of
the parties to the jury. Plummer v. Simms (Civ. App.) 177 S. W. 1037.

In suit for the price of Maine potatoes sold Texas buyers, question as to place of de
livery to the buyers held for the jury. J. & G. Lippman v. Jeffords-Schoenmann Produce
C,). (Civ, App.) 184 S. W. 534.

46. -- Performance or breach.-In an action to rescind the sale of a traction en-.
gine for breach of guaranty, held, on the evidence, that whether the buyer had used due
diligence to protect himself against loss after the discovery of its defects was for the
jury. Southern Gas & Gasoline Engine Co. v. Adams. & Peters (Civ, App.) 169 S. W. 1143.

Under confiicting evidence in an action for breacIl of a contract to sell timber pro
viding the seller gave a certain notice within time specified, held, that whether the time
for giving the notice was extended by mutual agreement and notice given, and whether
there had been a waiver of the provision regarding the notice and a continuation of the
contract in force with such provision eliminated, was for the jury. Philip A. Ryan Lum
ber Co. v. Ball (Civ. App.) 177 S. W. 226.

Where a contract failed to make a reservation covering impossibility of performance
through act of God, no question was presented for the jury on the issue of impossibility
of performance. Northern Irr. Co. v . Watkins (Civ. App.) 183 S. W. 43l.

Evidence in purchaser's action for damages for breach of contract to sell certain
realty, held to make purchaser's failure to perform within reasonable tlme question for
jury. Longinotti v. McShane (Civ. App.) 184 S. W. 598.

On pleading and evidence in buyer's action against seller of glass predicated on sell
er's contract for safe delivery to buyer's place of business, instructed verdict for plaintiff
held proper. Texas Glass & Paint Co. v. Darnell Lumber 'Corp. (Civ. App.) 185 S. W. 965.

In an action for wrongful discharge, held, that whether defendant was in good faith
satisfied with plaintiff's performance of his duties was for the jury. Noa Spears Co. v.
Inbau (Civ. App.) 186 S. W. 357.

Evidence held to warrant submission to jury of issue whether an architect completed
plans in accordance with his employment and whether the employer accepted them. Vaky
v, Phelps (Civ. App.) 194 S. W. 60l.

. 47. Contributory negligence.-Contributory negligence is for the jury, unless the act
done is in violation of law, or the facts admit of only one inference. Adams v. Galves-

'ton, H. & S. A. Ry, Co. (Civ. App;) 164 S. W. 853; Ft. Worth & D. C. Ry. Co. v. Ft. Worth
Horse & Mule Co. (Civ. App.) 180 S. W. 1170; St. Louis Southwestern Ry. Co. of T'exas v.
Harrell (Civ. App.) 194 S .. W. 97l.

To justify the submission of contributory negligence to the jury, there must be suffi
c.ient evidence to support a verdict finding that plaintiff was guilty of contributory neg
lIgence as charged. Wells Fargo & Co. v. Benjamin (Civ. App.) 165 S. W. 120.

On the evidence in. an action for negligence proximately causing an explosion, held,
that whether plaintiff was guilty of contributory negligence in the manner in which he
held his torch to be filled with oil was for the jury. Texas & P. Ry. Co. v. Brown (Civ.
App.) 168 S. W. 866.

In an action for personal injuries received in deliberately touching a wire negligently
allowed to become charged with electricity, It :

was unnecessary- to submit to the jury
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whether contributory negligence was a proximate cause of his injury. Dowlen v. Texas
Power & Light Co. (Civ. App.) 174 S. W. 674.

Whether a pedestrian was' guilty of contributory negligence in crossing a gas com

pany's ditch in a street upon its foreman's invitation held a jury question. North Texas
Gas Co. v: Meador (Civ. App.) 182 S. W. 708.

Contributory negligence is generally a mixed question of law and fact, and must be
submitted to the jury if the evidence is such that reasonable minds may differ. Ft.
Worth & D. ·C. Ry, Co. v. Houston (Civ. App.) 185 S. W. 919.

In suit for damages to shipment of live stock, held, that whether the shipper in the
exercise of ordinary care should have been present to receive and unload it was for the.
jury. Chicago, R. I. & G. Ry. Co. v. Pavillard (Civ, App.) 187.8. W. 998.

49. -- Children.-In an action for the wrongful death of a 14 year old boy, who
had placed himself beneath a turntable revolved by his companion, which turntable was

unusually attractive to children, the question whether deceased was guilty of contrtbutory
negligence in playing beneath the turntable was for the jury. Stephenville, N. & S. T.
R'y. Co. v. Voss (Civ, App.) 159 S. W. 64.

.

In an action for the death of a minor child, killed while on a railroad company's
right of way, the question whether he was guilty of contributory negligence held for the
jury. Gulf, C. & S. F. Ry. Co. v. Prazak (Civ. App.) 181 S. W. 71l.

The question of discretion in children is for the jury; there being no fixed age limit
at which they are presumed to have discretion, but where the burden of proving want of
contributory negligence was on a 14 year old boy suing for injuries received in exploding
powder stolen from defendant's quarry, a peremptory charge should be given for defend
ant, where there is no proof of want of contributory negligence. Dudley & Orr v. Haw
kins (Ci". App.) 183 s. W. 776.

51. -- Persons under physical disability.-Defendant carrier held entitled to an

instruction to find for it, if the passenger would not have fallen from the coach had he
not been under the influence of liquor. St. Louis Southwestern Ry. ·Co. of Texas v. Chris
tian (Civ. App.) 169 S. W. 1102.

52. -- Employes.-The question of a servant's contributory negligence held for
the jury. Texarkana & Ft. S. Ry. Co. v. Casey (Civ. App.) 172 s. W. 729; Texas Power
& Light Co. v. Bird (Civ. App.) 165 S. W. 8.

In an action by a railway engineer for injuries by stumbling on a pole beside the
track while inspecting his slowly moving engine, resulting in his being thrown upon the
track, evidence held to make it a jury question whether plaintiff was guilty of contribu
tory negligence. Missouri, K. & T. Ry. Co. of Texas v. Beasley, 106 Tex. 160, 155 S. W.
183, rehearing denied 106 Tex. 160, 160 S. W. 471.

Evidence in an action by a railroad engineer for injuries in a collision of his train
with train on the main track at a station held not to show plaintiff's contributory negli
gence as a matter of law in assuming the track was clear because the switch target was

white. St. Louis, B. & M. Ry, Co. v. Vernon (Civ. App.) 161 S. W. 84.
In an action for an elevator operator's death, whether decedent negligently violated

the employer's rules resulting in his injury held a jury question. Modern Order of Prse
torians v. Nelson (Civ. App.) 162 s. W. 17.

Whether an employe in a coal mine, injured by the breaking of the cable drawing
loaded cars, was guilty of contributory negligence in entering on the track, held for the
jury. Burnet FUel :00. v. Ellis (Civ. App.) 162 S. W. 911.

Evidence, in an action for injuries to a railroad engineer by being struck by a train
while going thorough the yards to work, held to make the question of contributory negli
gence one for the jury. Missouri, K. & T. Ry, Co. of Texas v. Rentz (Civ. App.) 162 S.
W.959.

In an action for an injury to a servant by a dummy elevator falling, evidence held to
take to the jury the question of contributory negligence. American Machinery Co. v.

Haley (Civ. App.) 165 S. W. 83.
Where an employe, acting under orders of the vice prtncipal who directed the work,

neither did nor omitted to do anything which .could contribute to an accident causing in
jury to him, the issue of contributory negligence was not in the case. Texas Power &
Light Co. v. Burger (Civ. App.) 166 S. W. 680.

A railroad construction employe was not negligent, as a matter of law, in stepping
upon the track in front of a work train which was standing still at the time, and in pro
ceeding down the track toward the water barrel without looking back. Angelina & N. R.
R. Co. v. Due (Civ. App.) 166 S. W. 918.

.

Evidence, in an action for a brakeman's death from his falling from a freight car

under the wheels of another car while switching, held not sufficient to go to the jury on

the issue of his contributory negligence. Ft. Worth & D. C. Ry. Co. v. Stalcup (Civ. APP.)
167 s. W. 279.

In an action for an injury to a station agent caused by falling as he was ascending
the platform after the steps had been removed to construct a ditch, held, under the evi
dence: that. the question of contributory negligence was properly submitted to the jury.
Missouri, K. & T. Ry. Co. of Texas v, Graham (Civ. App.) 168 S. W. 55.

Whether a servant whose clothing caught on a projecting set screw on a revolving
shaft was negligent held for the jury. Planters' Oil Co. v. Keebler (Civ. App.) 170 S.
W.120.

In an action for injuries to a servant who fell from .the upper to the lower floor of a

ginhouse, evidence held not ·to show that the servant was negligent as a matter of law.
Dawson v. King' (Civ. App.) 171 S. W. 257.

The contributory negligence of a servant is a question for the jury, unless the act is
a violation of some law or the facts are undisputed. Id.

,

Whether a servant knew or ought to have known that a pinch bar, furnished him
by defendant with . directions to use it, was defective, and appreciated the danger of us

ing it as directed, held for the jury. Houston & T. C. R. Co, v. Smallwood (Civ, App.)
171 S. W. 292.

.

In an action for injuries to an employe thrown from an unguarded elevated platform
in the course of his employment, whether he was guilty of contributory negligence held
for the jury. Kirby Lumber 'Co. v. Hamilton (Civ. App.) 171 S. W. 646.
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Whether an employe, injured by the falling of a stack of sacks of meal, was guilty of
contributory negligence held for the jury. Memphis Cotton on Co. v, Gardner (Crv, App.)
171 S. W. 1082.

Use by railway brakeman of end ladder instead of side ladder held not contributory
negligence, as a matter of law, where such ladders were used indiscriminately. Galves
ton, H. & S. A. Ry. Co. v. Roemer (Civ. App.) 173 S. W. 229.

Where an engineer set the brakes, but did not have time to alight before his loco
motive, which had left the tracks, overturned, there was no issue of contributory negli
gence in his voluntarily leaving the train. Kansas City Southern Ry. Co. v. Coomber

(Civ. App.) 173 S. W. 544.
In section hand's action for injury from rear approaching train, held that his failure

'to look for approaching train was not as a matter of law negligence. Mitchum v. Chica

go, R. 1. & G. Ry. 'CO. (Sup.) 173 S. W. 878, reversing judgment Chicago, R. I. & G. Ry.
Co. v. Mitchum (Civ. App.) 140 S. W. 811.

Whether a foreman of laborers engaged in cleaning oil tank cars was guilty of dere
liction of duty in ordering a workman to enter a car, knowing it might contain gas, so

that the foreman's widow could not recover for his death in endeavoring to rescue the
workman, held for the jury. Stalworth v. Gulf Refining Co. (Civ. App.) 175 S. W. 767.

A telegraph lineman held not negligent as a matter 'Of law in going on a pole without
first securing it, where the pole had been inspected by the foreman. Tweed v. Western
Union Telegraph Co. (Sup.) 177 S. W. 957, denying rehearing (Bup.) 166 S. W. 696.

Question whether a coupler could have been operated from the side of the car so as

to make plaintiff switchman guilty of contributory negligence in going between the cars

is for the jury. Pecos & N. T. Ry, Co. v. Winkler (Civ, App.) 179 S. W. 691. �

Whether a servant injured while oiling a shive wheel of a mine railroad was guilty of
contributory negligence, held under the evidence for the jury. Texas & Pacific Coal Co.
v. Gibson (Civ . .App.) 180 S. W. 1134.

In an action by a servant injured while climbing a ladder to a fuel oil tank, the ques
tion whether he was charged with constructive notice that it was not fastened held prop
erly submitted to the jury. Smith v. Webb (ICiv. App.) 181 S. W. 814.

The violation of a rule- by a servant is not negligence per se. San Antonio, U. & G.
R. Co. v. Green (Civ. App.) 182 s. W. 392.

In an action for death of brakeman killed while between cars to make a coupling,
question of brakeman'S freedom from contributory negligence held for jury. San Antonio,
U. & G. R. Co. v. Galbreath (Civ. App.) 185 8. W. 901.

In a servant's action for injury to his .hand when pulling the lever which directed the
hulls from a conveyor without the use of a lantern, contributory negligence held a ques
tion for the jury. Winnsboro Cotton Oil Co. v. Carson (Civ. App.) 185 S. W. 1002.

In an action by a servant, who was hurt when a board from a cotton conveyer turn
ed, the question whether he was negligent held for the jury. Winnsboro Cotton Oil Mill
Co. v. Azbell (Ieiv. App.) 185 S. W. 1031.

In action by lineman of telephone company against that company and an electric
light company for injury from live wire caused by negligence of both companies, evidence
as to his warnings by appearance of wire and shouts of others before picking up the wire
held to make question of his contributory negligence for the jury. Brazos Valley Tele
graph & Telephone Co. v. Wilson (Civ. App.) 187 S. W. 234.

Evidence held to warrant submission to jury of question of servant's contributory
negligence in working in heated furnace. Consolidated Kansas City Smelting & Refining
Co. v. Dill (Civ. App.) 188 S. W. 439.

In action for death of servant, ordinarily the question of contributory negligence is
'for the jury. Gulf, C. & S. F. Ry. Co. v. Cooper (leiv. App.) 191 S. W. 579.

Evidence held to warrant submission to jury of issue whether freight conductor In
.jured by stumbling over a stake in the path was guilty of contributory negligence. Gal
veston, H. & S. A. Ry, Co. v. Miller (Civ. App.) 192 S. W . .593.

53. -- Passengers.-It is not negligence per se for one to alight from a moving
street car, but the question is for the jury. San Antonio Traction Co. v. Badgett (Civ.
App.) 158 S. W. 803.

A prospective passenger is not negligent as a matter of law for failing to inquire
'whether the train upon which he expected to take passage would arrive. and depart on
the main line or on a switch. Trinity & B. V. Ry. Co. v. Voss (Civ. App.) 160 S. W. 663.

Evidence that plaintiff and her brother started to the front of the train to alight
and were told by other passengers that there were no doors open when they went back
and again returned, and plaintiff attempted to alight while the train was in motion, and
that there were in fact two doors open, held to raise the issue of contributory negli
gence. Ft. Worth & D. C. Ry, Co. v. Taylor (Civ. App.) 162 S. W. 967.

In a personal injury action by a passenger, who fell from a train when he stumbled
over a box left on a dimly lighted platform, the question of his contributory negligence
held, under the evidence, for the jury. Gulf, C. & S. F. Ry, Co. v. Battle (Civ. App.)
169 S. W. 1048.

_
The jury may find that a passenger stepping from a moving street car before it has

reached the stopping place is' guilty of contributory negligence. Darden v. Southern
Traction Co. (Civ. App.) 172 S. W. 200-.

A drover in charge of stock, injured by being caught between the drawheads of
the train, held not, as a matter of law, guilty of contriOutory negligence in crossing it
over the bumpers according to a custom of drovers. Weatherford, M. W. & N. W. Ry,
Co. v. Thomas (Civ. App.) 175 S. w. 822.

Stepping from the platform of a railroad train in the daytime, where the distance
to the ground was about three feet without a footstool, held not contributory negligence
as a matter of law. Aransas Harbor Terminal Ry, v. Sims (Civ. App.) 179 S. W. 895.

Under the evidence, held that it was for the jury whether an Intended passenger,
who rushed past a station platform with the intention of taking a train and struck an
'iron rod, 5 feet 7 inches from the ground, with his head, was guilty of contributory neg
_ligence in failing to see the rod. Texas Midland R. Co. -v, Truss (Clv. App.) 186 S.
W.249.
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54. -- Persons on railroad property in general.-Whether plaintiff was guilty of
contributory negligence in being in the car when another car was being coupled to it
held for the jury, Missouri, K. & T. Ry. Co. of Texas v. Sconce (Civ, App.) 176 S.
W.833.

The fact that the driver of a service automobile stopped his car at the depot plat
form in such a position that it was struck by a train on the house track, does not show
contributory negligence as a matter of law. Turner v. Missouri, K. & T. Ry. Co. of
Texas (Civ. App.) 177 S. W. 204.

In an action for injuries to plaintiff when he drove his automobile into a freight
car standing on a street track for unloading, questions whether he was guilty of con

tributory negligence by failing to use proper lights, and by failing to keep a lookout,
held for the jury. Galveston, H, & S. A. Ry. Go. v. Marti (Civ. App.) 183 S. W. 846.

55. -- Person injured at railroad crossing.-Failure to stop, look, and listen be
fore crossing railway track held not negligence as a matter of law. Galveston, H. &
S. A. Ry. Co. v. Linney (Civ. App.) 163 S. W. 1035; International & G. N. Ry. Go. v.
Walker (Civ. App.) 161 S. W. 961, rehearing denied 162 S. W. 921.

Plaintiff, in attempting to cross a railroad track at the suggestion of defendant's
foreman, while the crossing was torn up during construction by the railroad company,
held not negligent as a matter of law because by traveling a mile further he could
have crossed at another point in safety. St. Louis Southwestern Ry. Co. of Texas v.

Evans (Civ. App.) 158 S. W, 1179.'
It is not contributory negligence, as a matter of law, to cross railroad tracks at a

place not a crossing, though there be other ways of crossing which are both safe and
convenient, where people are accustomed to so cross with the knowledge and consent
of the company. Ft. Worth & D. C. Ry. Go. v. Wininger (Civ. App.) 159 S. W. 881.

The question whether plaintiff looked and listened is one for the jury, whenever the
evidence is conflicting. Texas Midland R. R. v. Wiggins (C'iv. App.) 161 S. W. 445.

Evidence held to make question for jury as to negligence of traveler who passed
through opening in freight traIn and was struck by train on another track, even if the
burden was on him to disprove negligence. Galveston, H. & S. A. Ry. Co. v. Linney
(Civ. App.) 163 S. W. 1035.

'

In an action for injuries in a collision between an automobile and a train at a high
way crossing, evidence held sufficient to take the question of contributory negligence to
the jury. Adams v. Galveston, H. & S. A. Rv, Co. (Civ. App.) 164 S. W. 853.

In an action for injuries to plaintiff by an alleged defect in a railroad crossing, plain
tiff's alleged negligence in loading his wagon 'with lumber so that it could slide when
the wheels dropped from an elevation onto the crossing held properly submitted to the
jury. Stephenson v. St. Louis Southwestern Ry, Co. of 'I'exa.s (Civ. App.) 164 S. W. 1125.

In an action for wrongful death of one run down at a railroad crossing, the ques
tion of his contributory negligence held, under the evidence, for the jury, Galveston,
H. & S. A. Ry. CQ. v. Pennington (Civ. App.) 166 S. W. 464.

Deceased's contributory negligence held for the jury. Texas & N. O. R. Go. v. Cun
ningham (Civ. App.) 168 S. W. 428.

In action for death at a railroad crossing, plaintiff's contributory negligence was a

jury question. Texas & P. Ry. Co. v. Moody (Civ, App.) 169 S. W. 1057.
Evidence held insufficient to show, as matter of law, that plaintiff's decedent was

guilty of 'contributory negligence in crossing a railroad track. Hovey v. Sanders (Civ.
App.) 1'i'4 S. W. 1025.

Evidence in an action for collision at a crossing held to make the question of con

tributory negligence one for the jury. Ft. Worth & D. C. Ry, Go. v. Alcorn (Civ. App.)
178 '8. W. 833.

In an action for lnjurtes to an automobile in a crossing accident, evidence held not
to show, as a matter of .law, contributory negligence in not dlscovertng the train in time
to avoid the accident. Texarkana & Ft. S. Ry, Co. v. Rea (Civ. App.) 180 S. W. 945.

Where one crossing a set 'of tracks was suddenly told by a brakeman that a train
on another track was to be moved and, was injured when he attempted to get out of
the way, the question of his contributory negligence was for the jury, although if he
had remained in the situation he was when warned he would not have been injured.
Missouri, K. & T. Ry. Co. of Texas v. Robertson (Civ. App.) 189 S. W. 284.

In action against railroad for damages to an automobile, evidence, authorizing court
to take plaintiff's contributory negligence from jury, must have been such that there
was no room for ordinary minds to differ as to conclusion to be -drawn from it. Houston
Belt & Terminal Ry, Go. v. Hardin Lumber Co. (Civ. App.) 189 S. W. 518.

Evidence held to present a question for the jury whether a pedestrian, injured by
railway cars, was riegltgent, Gulf, C. & S. F. Ry, Co. v. Sullivan (Civ. App.) 190 S.
W.739.

Evidence held such that the court could not say as matter of law that deceased
was negligent when struck by defendant's locomotive. Texas & P, Ry. Co. v. Miles

(Civ. App.) 192 S. W. 1138.
In action for injuries in collision between automobile and railway motorcar, plain

tiff's negligence held for the jury. St. Louis Southwestern Ry, Co. of Texas v. Harrell
(Civ. App.) 194 S. W. 971.

56. -- Persons injured while walking on or near railroad track.-Where a li
censee using a path on the right of way of a railroad company was injured by the active
negligence of the company, recovery cannot be defeated because there was another
way over which she might have traveled; the question whether she was guilty of con

tributory negligence in selecting the path being for the jury. St. Louis Southwestern
Ry, Co. of T'exa.s v. Balthrop (Clv. App.) 167 S. W. 246.

In an action for injuries received while walking along the street beside a railroad
track, the plaintiff being safe, except for a projecting object on one of the cars, whether
he was guilty of negligence held for the jury under the evidence. Atchison, T'. & S.
F. Ry. Co. v. Shadden (Civ. App.) 185 S. W. 629.

Evidence held not to show that plaintiff was, as a matter of law, guilty of con

tributory negligence in crossing a railroad track near standing cars, which were struck
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by other cars and driven against him. Broughton v. Gulf, C. & S, F. Ry. Co. (Civ.
App.) 186 S. W. 354.

57. -- Owner of animals killed on railroad track.-In an action for injuries to

horses being driven along a road, which were hurt in crossing a cattle guard, the ques
tion whether the owner was negligent in driving them loose held for the jury. Interna

tional & G. N. Ry. Co. v. Vogel (C'iv. App.) 184 S. W. 229.

58. --. Owner of property destroyed by fire set out in operation of railroad.

Whether owner of barn, who extinguished fire set by railroad engine on the same side
of the track, was negligent in not also extinguishing the fire on the other side held for

the jury. Marshall & E. T. Ry, Co. v. Kiollingsworth (C'iv. App.) 1612 S. W. 1181.
.

Whether person suing for loss of 'barn by fire spreading from the right of way was

negligent in having combustible material on his adjoining land held for the jury. te,
60. -- Person sending or receiving telegrams.-In an action against a telephone

company for failure to deliver call to persons who would have notified plaintiff of her
brother's death, whether failure of sender to employ messenger at a cost of $3 was con

tributory negligence held a question for the jury. Southwestern Telegraph & Telephone
Co. v. Dominy (Civ. App.) 160 S. W. 315.

In an action for damages for improperly transmitting a telegram to brokers in Eng
land directing the sale of cotton futures, whether plaintiffs were guilty of contributory
negligence in not telegraphing immediately after discovering the mistake to correct the
error held a jury question. Mackay Telegraph-Cable Co. v, Bain (Civ. App.) 163 S.
W.98.

62. -- Last clear chance or discovered peril doctrine.-Evidence in an action
against a railway company for injuries by being struck by a train while at a place on

the right of way habitually used by pedestrians held to make it a jury question whether
the trainmen .discovered plaintiff's peril in time to have stopped the train before strik
ing him. Galveston, H. & S. A. Ry. Co. v. Huegle (Civ. App.) 158 8. W. 197.

Evidence, in an action for the death of deceased in a collision between his automo
bile and defendant's street car, held to authorize submission of the question of dis
covered peril to the jury. EI Paso Electric Ry, Co. v. Davidson (C'iv. App.) 162 S. W. 937.

Direct and positive evidence that railway engineer knew of peril or' employe, who
slipped and fell in front of a train, held not necessary to justify submission of discovered
peril. Pecos & N. T. Ry, Co. v. Weishimer (Civ. App.) 170 S. W. 26'3.

In an action for a crossing collision between an automobile and a car backed by a

switch engine, the questions of discovered peril and contributory negligence held for
the jury. Southern Pac. Co. v. Walker (Civ. App.) 171 S ...V't. 264.

In an action by boy hurt when a passing train struck gate leading from a stock
pen to the tracks, question whether engine-er in charge realized boy's peril, but failed
to take precautions" held for jury. International & G. N. Ry. Co. v. 'Logan (Civ. App.)
184 S. W. 301.

.

Eividence in a pedestrian's action for injuries by being struck by a locomotive near

public crossing. held to raise the issue of discovered peril. Ft. Worth & D. C. Ry, Co.
v. Houston (Civ. App.) 185 8. W. 919. •

In action against railroad for damages to automobile, held, on the evidence, that
trial court did not err in submitting issue of plaintiff's discovered peril to the jury.
Houston Belt & Terminal Ry, Co. v. Hardin Lumber Co. (Clv, App.) 189 S. W. 518.

Evidence held such that the court could not say as matter of law that issue of dis-.
covered peril of wagon driver approaching' a railway crossing was not in the case for
damages for his death. Texas & P. Ry. Co. v. Miles (Civ. App.) 192 S. W. 1138.

63. Conversion.-On the issue of conversion by the mortgagor, the question whether
the property had been sold with the consent of the mortgagee held for the jury. Stinson
v. Sneed (Civ. App.) 163 S. W. 989.

Whether a landlord who removed from the leased building- chattels of the tenant was

guilty of converting the same held for the jury. Copeland v. Porter (Civ. App.) 169 S.
W.915.

In an action by a stockholder against directors, the question whether defendants
failed to account for certain funds received held for the jury. Thomas v. Barthold (Civ.
App.) 171 8. W. 1071.

In suit by the assignee of a bank against the bank and cotton dealers whose agent
converted from the bank cotton tickets pledged by the dealers, whether the bank was

negligent in letting the agent have access to the tickets was a question for the jury.
Carver Bros. v. Merrett (Civ. App.) 184 S. W. 741.

64 .. Custody of children.-In a suit involving the custody of infant children, the ques
tion whether it was better for them to be in the custody of their father or their maternal
relatives held for the jury. Kirkland v. Matthews (Crv. App.) 174 S. W. 830.

65. Customs and usages.-Whether a custom exists, is a question of fact. Missouri,
K. & T. Ry. Co. of Texas v. Ryon (Civ. App.) 177 S. W. 525.

66. Damages and amount of recovery.-In· a suit to set aside her insane husband's
conveyance of their homestead, held, that the question of the amount of the considera
tion expended for necessaries should not be submitted to the jury. Rowan v. Hodges
(Clv. App.) 175 S. W. 847.

In an action for deceit in the sale of corporate stock, the failure of plaintiff's evi
dence to show the value of the stock held to entitle defendant to a directed verdict.
Harris v. Shear (Ctv, App.) 177 S. W. 136.

Cour-t held not in error in failing to submit amount allowable in retention of dam
ages, or to peremptorily instruct for defendant. Diamond v. Duncan (Sup.) 177 S. W.
955, denying rehearing 172 S. W. 1100.

In action for attorney fees, value of services rendered is peculiarly within province
of jury. Merchants' Ice Co. v. Scott & Dodson (Civ. App.) 186 S. W. 418. .

Where petttron .a )leged that rea.sonable value of services was certain sum, issue of
reasonable value was for jury. .Myera v. Grantham (Civ. App.) 187 ·S. W. 632.
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67. -- Personal injuries in general.-Evidence held sufficient to take to the jury
the question whether an attorney was so disabled by an accident as to be entitled to
total disability indemnity. Hefner v: Fidelity & Casualty Co. of New York (Civ, App.)
160 S. W. 330.

Whether plaintiff was rendered unable to sleep on his left side by reason of the In
jury so as to be entitled to damages on that ground held a jury question. Trinity &
B. V. R. co- v. Blackshear (Civ. App.) .161 S. W. 395.

Evidence held to authorize the submission to the jury of plaintiff's loss of future
earning capacity, despite a failure to prove the life expectancy of plaintiff and to ab
solutely establish his age. Texas Midland R. R. v: vVlggins (Civ. App.) 161 S. W. 445.

Evidence of personal injury, from which" it may be inferred from an opinion of a

physlcian that plaintiff could not do active work, justified submission of the matter of
.future diminished capacity to earn money. Prince v. Taylor (Civ, App.) 171 S. W. 826.

In an action by a husband for injuries to the wife, evidence as to earning capacity
of the wife held sufficient to go to the jury, though there was no direct evidence olf
value. Galveston, H. & S. A. Ry. Co. v: Bibb (Civ. App.) 172 S. W. 178.

In an action by a city fireman against a railway company for injuries due to an

explosion, the issue of damages for lost time held properly submitted to the jury under
confiicting evidence. Houston Belt & Terminal Ry. Co. v: Johansen (Sup.) 179 S. W. 853.

In a servant's action for personal injury by falling from a ladder attached to de
fendant's oil derrick, striking upon his back with his head on some iron tubing, evi
dence held to warrant a submission of his impaired ability to earn money in the fu
ture. J. M. Guffey Petroleum Co. v . Dinwiddie (Civ. App.) 182 S. W. 444.

In servant's action for personal injury, where there was evidence that he was earn

ing $14 per week when injured, and that for some time thereafter he was unable to per
form any work, there was no error in submitting an issue as to the reasonable value
of the time lost on account of his injury. Eureka ,Ice Co. v: Buckloo (Civ. App.) 188
S. W. 510.

68. -- Wrongful death.-On evidence in an action by the parents of a young man

of 23 killed in a wreck due to defendant's negligence, held; on evidence, that the ques
tion whether plaintiffs had any reasonable expectation of pecuniary benefit from him
was for the jury. Gulf, C. & S. F. Ry, Co. v: Htcics (Civ. App.) 166 S. W. 1190.

69. -- Mental suffering.-Evidence, in a railroad employe's action for permanent
injury to his collar bone and abdomen, held sufficient to justify a submission of the
question of his future mental anguish and physical pain. Turner v, McKinney (Civ.
App.) 182 S. W. 431.

70. -- Injuries to property.-Whether plaintiff's property was depreciated by rea

son of the construction of a railroad held, under the evidence, for the jury. Houston
Belt & Terminal Ry. Co. v . Vogel (Civ. App.) 179 S. W. 268.

Charge directing a verdict for defendant carrier on the ground that no measure of
damages to shipment of cattle had been shown was properly refused, as, notwithstand

Ing there was no sufficient evidence on the measure of damages, plaintiff was entitled
to recover nominal damages. San Antonio & A. P. Ry. Co. v. Shankle- & Lane (Civ.
App.) 183 S. W. 115.

73. -- Expenses incurred.-In action against trustee of estate for the expenses
of the last sickness of a devisee, the question of the duration of such last sickness was

a question ror the jury under all the facts and circumstances. McLean v. Breen (Civ.
App.) 183 S. W. 394 .

.»In suit ·to cancel deed on ground of fraudulent representations, etc., court did not
err in submitting issue of plaintiff's reasonable and necessary expense in going to and
returning from land, where there was evidence authorizing its submission. Pitt v. Gil
bert (Civ, App.) 190 S. W. 1157.

74. -- Exemplary damages.-In an action for compensation for medical services
begun by attachment, where defendant claimed damages for malicious attachment, the
evidence held to raise the issue of punitive damages. Johnson v: Tindall (Civ. App.)
161 S. W. 401.

.

In an action for damages for an attachment of cotton, 'alleged to have been sued
out maliciously and without probable cause, the question of defendant's malice was for
the jury with reference to the claim for exemplary damages. Pruitt v, English (Clv.
App.) 173 S. W. 1172.

.

Wlhether punitive damages should be allowed in a slander case held a jury question.
EIllis v, Garrison (Civ. App.) 174 S. W. 962.

75. -- Mitigation of damages and reduction of loss.-Testimony that a passenger
who contracted a cold from exposure on defendant's train was directed to consult a

throat specialist does not alone raise an issue for the jury as to whether the passenger
failed to procure competent medical treatment. Missouri, K. & T. Ry, Co. of Texas v,
Dellmon (Civ. App.) 171 S. W. 799.

Whether plaintiff, whose horse was injured by defendant, was guilty of contributory
negligence in not having it treated by a veterinary and in using it too soon, held, under
the evidence, a question for the jury. Andrews v. Viraldo (Civ. App.) 176 S. W. 737.

In an action for injury to a mare in transit, whether the plaintiff's own agent had
been guilty of contributory negligence in continuing shipment of the mare after she was
kicked in the shipping pens, held for the jury under the evidence. Ft. Worth & D. C.
Ry. Co. v: Ft. Worth Horse & Mule Co. (Civ. App.) 180 S. W. 1170.

In a servant's action for injuries defended on the ground of contributory negligence,
the issue of the amount to which his compensation should be reduced by such contribu
tory negligence must be submitted. Missouri, K. & T. Ry, Co. of Texas v : Pace- (Civ.
App.) 184 S. W. 1051.

Evidence merely that plaintiff disregarded the advice of her attending physician to
call in a consulting physician, without a showing that the result would have been dif
ferent had she done so, does not raise the issue of contributory negligence. Missouri. K.
& T. Ry. Co. of Texas v, Whitsett (Civ, App.) 185 S. W. 406.
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78. Duress, undue influence and mental capacity.-Question of undue influence held
for jury. Rounds v. Coleman (Civ. App.) 189 S. W. 1086; Baker v. McDonald (Civ. App.)
159 S. W. 450; Clark v. Briley (Civ. App.) 193 S. W. 419.

-

On evidence in a will contest on the ground of contestee's undue influence upon the
testator, her husband, whereby contestant, a daughter, was excluded from any material
participation in the estate, held that the "questton of undue influence was for the jury.
Scott V. Townsend (Clv. App.) 159 S. W. 342, judgment reversed, 106 Tex. 322, 166 S. W.
1138.

In suit to set aside deed, evidence held to authorize submission to the jury of the
question whether the grantor was mentally incompetent to make the conveyance at the
time he executed it. Brown v. Brenner (Civ. App.) 161 S. W. 14.

'

In an action to establish a note as a claim against the estate of an indorser, evi
dence held to require a finding, as a matter of law, that the indorser had sufficient men

tal capacity when he indorsed the note to bind himself by his indorsement. Central=Bank
& Trust Co. of Houston v. Wiess (Civ. App.) 170 S. W. 820.

Evidence held sufftclent to take to jury question of extent of mental disability of de
ceased eat time of executing deeds to defendants. .Johnson v . .Johnson (Civ. App.) 191 S.
W. 366.

.

If there is evidence to support a verdict that the will was secured by undue influence,
such issue is for the jury, although there may be weighty evidence to the contrary.
Clark v: Briley (Civ. App.) 193 S. W. 419.

80. Estoppel.-The question of estoppel to claim a homestead is one of fact which
is ordinarily for the jury. Randleman v. Cargile (Civ. App.) 163 S. W. 350.

Existence of estoppel precluding the person bound from contradicting a recital or

admission is one of law for the court. Amarillo Nat. Bank v. Sanborn (Civ. App.) 169
S. W. 1075.

Evidence held to justify the submission to the jury of the issues of waiver and es

toppel. Reliance Ins. Co. of Philadelphia v. Dalton (Civ. App.) 178 S. W. 966, rehearing
denied 180 S. W. 668.

In action for necessaries, in which plaintiff pleaded estoppel, held, that question
whether the husband knew the goods were being charged to him should have been sub
mitted to the jury. Trammell v. Neiman-Marcus Co. (Civ. App.) 179 S. W. 271.

Whether insured, giving his note for and accepting a policy covering a different pe
riod than that alleged to have been represented by the insurer's agent, was inexcusably
negligent, was a question of fact for the jury. Federal Life Ins. Co. v. Hoskins (Civ.
App.) 185 S. W. 607.

In an action by depositor to recover an alleged deposit, on evidence that depositor
did not object to charging back the deposit when not collected, but executed notes for
overdrafts made necessary thereby and the bank relied thereon to its injury, the question
of his estoppel was for jury. First State Bank of Holland v. Mills (Civ. App.) 186 S. W.
870.

When estoppel is pleaded and'supported by evidence, such issue should always be
submitted to the jury. Frigid Fluid Co. v. Sid Westheimer Co. (Civ. App.) 189 S. W.
334.

81. Execution and delivery of written instruments.-Evidence that, though the note
sued on was not signed by one defendant, it was signed under his authority by his son,
was insufficient to present any issue as to whether such defendant executed the note.
Solomon v. Merchants' & Planters' Nat. Bank (Civ. App.) 168 s. W. 1029.

In trespass to try title, evidence held to require submission to the jury of the ques
tion which of two deeds, executed one by W. to R. and the other by R. to W. on the same

date, was last delivered. Rayner v. Posey (Civ. App.) 173 S. W. 246..
Whether a letter offered in evidence as an archive of the General Land Office was a

forgery held for the jury. Robertson v: Talmadge (Civ. App.) 174 S. W. 627.
Whether a deed was delivered, held for the jury. McLemore v: Bickerstaff (Civ.

App.) 179 S. W. 536.
In trespass to try title, evidence held to require submission to jury of question of

forgery of deed through which plaintiff derived title. Village Mills Co. v. Houston Oil
Co. of Texas (Civ. App.) 186 S. W. 785.

82. Exemption.-In trespass to try title, evidence as to the character of the unincor
porated place in which plaintiff and her husband lived held to make a question for the
jury as to whether the land was a part of their rural homestead. Cotten v. Friedman
(Civ. App.) 158 S. W. 780.

In action to set aside trust deed securing debt, evidence held to require submission
to the jury of issue as to whether land was a homestead. Palmer v . .Jaggaers (Civ. App.).
180 s. W. 907.

In action raising issue of homestead abandonment, the intent to abandon is a ques
tion of fact for the jury or court trying the case. Derry v. Harty (Civ. App.) 187 S.
W.343.

83. False imprisonment and malicious prosecutlon.-In an action against store pro
prietor for false imprisonment, petition and evidence held to justify the submission of
the question whether defendant's employes took hold of and examined plaintiff against
his will and without his consent to ascertain if he had stolen a pin. S. H, Kress & Co.
v. Lawrence (Civ. App.) 162 S. W. 448.

84. Foreign laws.-Where the evidence of the laws of a sister state consists of re

ports of judicial decisions of the state, the effect of the decisions is for the trial court,
though, where the evidence consists of parol testimony of experts, the jury must deter
mine what the foreign law is. Western Union Telegraph Co. v. White (Civ. App.) 162
s. W. 905.

Whether, under the Mexican law, a Mexican judge had power to order a bank to pay
over a deposit as a payment on a judgment he had rendered against the owner held a
question of fact. Banco Minero v. Ross, 172 S. W. 711, 10& Tex. 522.

Proof of foreign laws is made to the court, rather than to the jury. EI Paso & South
western Co. v. La Londe (Civ. App.) 173 S. W. 890, writ of error denied (Civ. App.) 184
s. W. 498.
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85. Fraud.-Whether the representation that notes of a third person given by de
fendant in payrnerrt of timber were made by defendant before or at the time the first con
tract was made, whether his later statements to plaintiff in regard thereto were in
tended to and did induce plaintiff to make a second contract, held under the evidence,
for the jury, and whether plaintiff accepted the notes relying upon his own judgment as
to their value, and whether he had opportunity to investigate their value before making
the contract, were for the jury. Benton v. Kuykendall (Civ. App.) 160 S. W. 438.

Evidence held to require submission of the issue whether a release including the com

pany was procured by fraud. Western Union Telegraph Co. v , Walck (Civ. App.) 161
S. W. 902.

Where the damages alleged were $96, and the purchase price deposited in a bank was

$144, and a plea in abatement alleged want of jurisdiction because the attempted recovery
of the $144 was fraudulently included, the question ot -rraud was for the jury, and it was
not enough to instruct that, if defendant had not received the deposit of $144, the ver
dict should be for defendant. Johnson v. Miller (Civ. App.) 163 S. W. 592.

Evidence held insufficient to take to the jury the question of fraudulent misrepre
sentations by the seller of' a stock of jewelry as to the quality. Bixler v. Rinn (Civ.
App.) 166 S. W. 96.

In an action on a note, defendants' evidence, which merely showed a loan from plain
tiff bank on the faith of their own and other signatures to a note and default, presented
no issue of fraud as to other makers and the bank's notice thereof for submission to the
jury. Solomon v. Merchants' & Planters' Nat. Bank (Civ. App.) 168 S. W. 1029.

In an action to rescind a' land trade for misrepresentations, evidence of reliance
thereon held sufficient to justify the submission of the issue whether the trade was so

made. Boles v. Aldridge (Sup.) 175 S. W. 1052, reversing judgment (Civ. App.) 153 S.
W.373.

Whether a representation was intended by the seller, and understood by the buyer, as

an affirmance of a fact, or as a mere expression of opinion, in the latter case no ground
for rescission, is a question of fact. Fowler v. Carlisle (Civ, App.) 179 S. W. 528.

In a suit for fraud and false representations, where there was ample evidence to sus- .

tain plaintiff's allegations thereof, and to show that he suffered damage, the issues were

for the jury under proper instructions. Vaden v. Buck (Civ. App.) 184 S. W. 318.
In a suit by a subscriber to stock to cancel the note representing the purchase price,

whether the party who negotiated the stock subscription contract with plaintiff repre
-serrted that he was offering the stock at par value, and that such value was $20 a share,
held for the jury. Cattlemen's Trust Co. of Ft. Worth v. Pruett (Civ. App.) 184 S. W.
'716.

Where the pleadings raised the issue of validity of a release for injuries 'given by the
employe on representations of the employer's surgeon that he would soon be as well as

ever, such issue was for the jury. Alenkowsky v. Texas & N. O. Ry. Co. (Civ. App.) 188
S. W. 956.

Mere statement of vendor that the property was worth more than the contract price
is not sufficient for submission of the defense to action for commissions of fraud of the
broker in inducing her to sell at less than its value. Leonard v. Kendall (Civ. App.) 190
S. W. 786.

.

In action for misrepresenting amount of timber on land traded to plaintiff, evi
dence held to make defendant's fraud a jury question, although plaintiff sent his own

agent to inspect the land, where such agent was misled by defendant's representative
regarding the boundaries and amount of timber on the tract. Peck v. Robinson & Smith
(Civ, App.) 194 S. W. 456.

In action against directors to recover amount of loan made to the corporation upon
misrepresentations as to its financial condition, evidence held to justify a refusal to di
rect verdict for defendants. Cameron v. First Nat. Bank (Civ. App.) 194 S. W. 469.

86. Fraudulent conveyances.-Whether a chattel mortgage was fraudulent as to
creditors is a question for the jury, unless the fraudulent intent is apparent on the face
of the'instrument, or is admitted, or unless some interest, inconsistent with the convey
ance, has been reserved. Panell v. First Nat. Bank (Civ. App.) 163 S. W. 340.

Whether the transfer of a note by a debtor was "in fraud of creditors held, under the
evidence, for the jury. Citizens' State Bank v. McShan (Civ. App.) 172 S. W. 565.

In garnishment proceedings against purchaser of debtor's stock of goods in bulk,
question whether plaintiff was creditor of the seller at time of sale held for jury. Stude
baker Harness Co. v. Gerlach Mercantile Co. (Civ. App.) 192 S. W. 545.

87. Insurance and beneficial assocf at lonsv=In an action on a life policy, where it was

a question of fact whether the policy in the record was the one issued, the question was

for the jury. International Order of Twelve Knights & Daughters of Tabor v. Denman

(Civ. App.) 160 S. W. 980.
Where the evidence in an action on a benefit certificate was conflicting as to whether

deceased was in arrears or had been legally suspended at the time of his death, the Issue
was properly left to the jury. Grand Lodge, F. & A. M. of Texas, v. Dillard (Civ. App.)
162 S. W. 1173 ..

In an action on a burglary insurance policy, question whether marks of visible entry
on the premises, made a prerequisite to recovery by the policy, were inflicted by the in
sured as a blind, held for the jury. National Surety Co. v. Silberberg Bros. (Civ. App.)
176 S. W. 97.

In an action on an indemnity policy where plaintiff testified to telephone conversa

tion with insurer's agent, which was denied by defendant, the question of the identity
of the party with whom plaintiff conversed, was for the jury. Liverpool & London &
Globe Ins. Co. v. Lester (Civ. App.) 176 S. W. 602.

Evidence held to warrant submission to jury of issue whether member of fraternal
benefit association signed regular form for reinstatement and delivered it to the local
lodge, so as to make his reinstatement binding. Grand Lodge of Brotherhood of Railroad
Trainmen v, Kennedy (Civ. App.) 188 S. W. 447.

In an action on a fire policy issued to a husband in which it appeared that he had no

insurable interest in property insured as it was separate property of his wife, court
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should have instructed a verdict for defendant. st. Paul Fire & Marine Ins. Co. v. Mc
Quary (Civ. App.) 194 s. W. 491.

88. -- Representations and warranties.-A denial by an applicant for membership
in a fraternal insurance order that he ever had inflammatory or acute rheumatism held
not as a matter of law a misrepresentation under the laws of the order. National Coun
cil Of the Knights and Ladies of Security v. Sealey (Civ. App.) 162 S. W. 455.

89. _- Compliance with conditions subsequent.-In a suit on a policy on household
goods, whether insured filed the proof of loss required by the policy held for the jury.
Fidelity Phenix Fire Ins. Co. v. Sadau (Civ. App.) 178 s. W. 559.

In. aetion on insurance policy, where defendant pleaded unauthorized vacancy and
the uncontradicted evidence showed permit from defendant, the court properly refused to
submit to the jury the question whether the building was unoccupied for full 10 days be
fore the fire. German-American Ins. Co. v. Shaddix (Civ. App.) 194 s. W. 1178.

90. -- Risks and causes of loss.-In an action on an accident policy for death,
evidence held to require submission to the jury of the question whether insured's death
"resulted from external, violent, or 'accidental means, or from prior disease. Order of
United Commercial Travelers of America v. Roth (Civ. App.) 159 S. W. 176.

Where the evidence, in an action on a policy of life insurance excepting liability in
case of suicide, indicated that the death of insured was caused by accident or suicide,
it was for the jury to say whether defendant had sustained the burden of removing the
presumption against suicide. First Texas State Ins. Co. v. Jiminez (Civ. App.) 163 s.
W. 656.

In an action against a mutual benefit insurance association evidence on the question
whether insured met. his' death while in' violation of law held sufficient to go to the
jury. Sovereign Camp Woodmen of the World v. Bailey (Civ. App.) 163 S. W. 683.

In an action upon an accident policy, evidence held to make it a question for the jury
whether a loss to the insured was the result of sickness or of an accident within the
policy. First Texas State Ins. Co. v. Jones (Civ. App.) 167 S. W. 9.

In an act,ion on, an accident policy, the question of cause of death is for the jury,
where no one witnessed it. Order of United Commercial Travelers v. Simpson (Civ. App.)
177 S. W. 169.

In an action on an accident policy, defendant held entitled to have the issue as to
whether insured's diseases caused him to be stricken with paralysis submitted to the
jury. Western Indemnity Co. v. MacKechnie (Civ. App.) 185 S. W. 615.

91. -- Waiver.-Whether any default by insurer in filing proofs of loss was waived
held a jury question. Fidelity Phenix Fire Ins. Co. v. Sadan (Civ. App.) 178 s. W. 559.

In an action on a fire insurance policy, void if other insurance is procured without con

sent, evidence held sufficient to justify the submission to the jury of the question of con

sent. Reliance Ins. Co. of Philadelphia v. Dalton (Civ. App.) 178 S. W. 966, rehearing de
nied 180 S. W. 668.

95. Libel and slander.-In an action for slander, where the defense was that the
charge by defendant that plaintiff had stolen the hay from defendant's place was true,
evidence held sufficient to take to the jury the issue of the truth of the words spoken by
defendant. Burkhiser v. Lyons (Civ. App.) 167 S. W. 244.

Where defendant had stated that plaintiff had stolen every blade of grass upon de
fendant's place, proof that any part of the hay on the place had been stolen or fraud
ulently appropriated by the plaintiff is sufficient to take to the jury the question of jus
tification. Id.

The question of malice in case of qualifiedly privileged statements is a question or
taet for the jury. Dickson v. Lights (Civ. App.) 170 S. W. 834.

Violent statements made in a church convention against a minister who opposed
state-WIde prohibition held sufficient to take to the jury the question of actual malice
necessary in qualifiedly privileged statements. ld.

Questions whether a charge was slanderous held, under the evidence, for the jury.
Ems v. Garrison (Civ. App.) 174 S. W. 962.

In an action for libel in charging on report that pla.irrtiff', chief of police of another
city, was to be investigated for carrying his son on the city pay roll as confidential clerk
in violation of law, instruction that publication did not charge that the son was on the
city pay roll held properly refused. Houston Chronicle Pub. Co. v. Wegner (Civ. App.)
182 S. W. 45. '

In case of a pr-ivileged communication, slight evidence of malice entitles plaintiff. to
have his case submitted to the jury, and evidence of a reckless disregard of whether the
statement was true or false held sufficient to go to the jury on the question of express

)
malice. International & G. N. �y. Co. v. Edmundson (Civ. App.) 185 S. W. 402.

,

In a libel suit based on an alleged privileged communication, although plaintiff
has burden of proof of malice, he has right to submit alleged libel itself to jury as

evidence of malice on its face, and on question whether author or publisher has exceed
ed his privilege. Cobb v. Garlington (Civ, App.) 193 S. W. 463.

96. Limitation and laches.-c-Where a plaintiff seeks to avoid the, bar of limitations
on the ground of defendant's fraud, and his petition shows a failure to avail himself of
means of information, the question whether the statute was tolled is one of law for the
court. Powell v. March (Civ. App.) 169 s. W. 936.

Evidence held to require submission to the jury of the issue whether the mistake in a
deed w as or could have been discovered prior to the time of limitations. Seureau v.
Frazer (Civ. App.) 189 S. W. 10{)3.

'

Where a citation was not sent for service until two months after it was issued, and
after the right of action was barred, by limitations, plaintiff's intention to have it served
and the reasonableness of his excuse present questions for the jury. Panhandle & S. F.
Ry. Co. v. Hubbard (Civ. App.) 190 S. W. 793.

.

In a suit to set aside a judgment, whether defendant defectively served should have
dISCovered the judgment in time to have moved for a new trial at the same term of
Court, held a jury question. Kimmell v. Edwards (Civ. App.) �OO S. W. 363.
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96V2' Marriage.-Where there is testimony' tending to rebut the presumption of valid

ity oJ a marriage, an instruction on the presumption is properly refused; the whole mat
ter being for the jury. Adams v. Wm. Cameron & Co. (Civ. App.) 161 S. W. 417.

97. Misconduct by physician.-Whether other pressing professional and business en
gagements furnished a sufficient excuse for the defendant's failure to attend plaintiff's
wife m person, and whether plaintiff was intoxicated and threatened defendant's sub
stitute with a pistol, and thus contributed to his failure to exercise ordinary skill and
care·in the treatment, was for the jury. Lee v. Moore (Clv, App.) 162 S. W, 437.

In an action by a husband for injuries to the wife, evidence held insufficient to war
rant an instruction on the question whether the wife had suffered a miscarriage at the
hands of a doctor, rather than from the injury. Galveston, H. & 8'. A. Ry, Co. v. Bibb
(Civ. App.) 172 s. W. 178.

.

98. Mistake.-In trespass to try title, the question whether a defendant had paid
purchase money to another defendant to plaintiff's knowledge, and was entitled to a
correction deed describing the land as against plaintiff and such other defendant, held,
under the evidence, for the jury. Hodges v. Moore (Civ. App.) 18u s. W. 415.

99. Neg,ligence in general.-Negligence, whether of pla.irrttff or defendant, is general
ly a question of fact, and becomes a question of law only when the act done is in vio
lation of law or when the facts are undisputed and admit of but one inference. Mis
souri, K. & T. Ry. Co. of Texas v. Cardwell (Civ. App.) 1,87 S. W. 1073; Luten v. Mis
'souri, K. & T. Ry. Co. of Texas (Civ. App.) 184 S. W. 798.

The issues of a defendant's negligence, and the proximate cause of an injury on
account of which a recovery is sought, are nearly always questions for the jury, and nev
er become questions of law for the court, when there is evidence of probative force in
support of the issue. Bennett v. Gulf, C. & S. F. Ry, Co. (Civ. App.) 159 S. W. 132.

The issue of unavoidable accident held, under the evidence, for the jury. Carter v.
South Texas Lumber Yard (Civ. App.) 160 S. W. 626.

'In an action against an express company for injuries by a box falling off of an ex
press truck and striking the plaintiff, evidence held to make it a jury question whether
the truck was negligently handled. Wells Fargo & Co. v. Benjamin (Civ. App.) '165 S.
W.120.

Evidence held to 'make a question for the jury as to whether defendant"s automobile
was the one which caused the injury. Carter v. Walker (Civ. App.) 165 S. W. 483.

In an action for personal injury resulting from plaintiff's shoe catching on a project
ing strip on a step, of defendant's. theater, the question whether the projection was

known to be defective or should have been known to defendant by reasonable care a suffi
cient time before the accident to have repaired it held for the jury. Dalton v. Hooper
(Civ. App.) 168 S. W.84.

Where evidence was sufficient to raise the issue of defendant's negligence, it was not
error to refuse peremptory charges. Missouri, K. & T. Ry. Co. of Texas v. Washburn
(Giv. App.) 184 S. W. 580.

To authorize a directed verdict on the' issue of negligence, the evidence must be
of such character that there is no room for ordinary minds -to differ as to the conclu
sion to be drawn. Missouri, K. & T. Ry. Co. of Texas v. Cardwell (Civ. App.) 187 S. W.
1073.

•

,

In action for value of horse placed in livery stable to board, charge, submitting to
jury question whether it was negligence for stable keepers to fail to employ veteri
nary to treat a wound received by the horse, and to treat it thermselves, was proper.
Attaway v. Schmidt & Madigan Grocery Co. (Civ. App.) 188 S. W. 1010.

.

The general rule is that negligence is a question of fact for the jury, but the
courts rr.ay declare some acts to be so obviously dangerous and reckless as to consti
tute negligence per se. St. Louis, B. & M. Ry, Co. v. Paine (Civ. App.) 188 S. W. 1033.

Evidence that defendant newspaper's employe threw a tightly folded newspaper into
a group, injuring plainti-ff, made defendant's negligence a jury question. Houston Chron
icle Pub. Co. v. Lemmon (Civ. App.) 193 'So W. RH.

100. Violation of statute or ordinance.-Whether defendant's freight car, with which
plaintiff's automobile collided at night, was left standing in the street for temporary
.work, and not contrary to ordinance, held for the jury. Galveston, H. & S. A. Ry. CO.
V. Marti (Civ. App.) 183 S. W. 846.

Whether water-closets are within a reasonable and convenient distance of ·a depot,
as required by Rev. St. 1911, arts. 65�2, 6594, is a questton of fact for the jury. Gal
veston.v H. & S. A. RY. CO. V. State (Civ. App.) 194 s. W. 462.

101. Injuries to passengers.-In an action for injuries while traveling on a freight
train with cattle, evidence held to justify the submission of the questions as to unnec

essarily checking or jerking the car. Gulf, C. & S. F. Ry, Co. V. Stewart (Civ. App.) 164
S. W. 1059.

In an action for injuries to plaintiff's wife, her testimony that she received serious
and per'ma.nerrt internal injuries by being thrown against the arm of a seat of the coach
in which she was riding was not physically impossible, so as to require a directed verdict
rc r the defendant. St. Louis Southwestern Ry, Co. of Texas V. McNatt (Civ. App.) 166
S. W. 89.

Whether a street railway. company was negligent in permitting the exit door of a

car to remain open so as to permit a passenger to fall from the car running on a curve

held for the jury. Dallas Consol. Electric St. Ry. CO. V. Stone (Civ. App.) 166 S. W. 708.
Where plaintiff, who claimed that his arm was hurt by the falling of a car window,

testified that he found it defective, verdict cannot be directed for defendant, on the ground
that such claim was contrary to the physical facts because defendant's inspectors and

servants testified the window was in good order. Weatherford, M. W. & N. W. Ry. Co.
Y. Smith (Civ. App.) 170> S. W. 133.

Whether a carrier should have provided a step box for passengers alighting where
there were no facilities therefor held a question for the jury. Missouri, K. & T. Ry. Co.
of Texas V. Kemp (Civ. App.) 173 S. W. 532.

Evidence held to raise a jury question whether a passenger suffered any physical in

JUry from abusive language of train employes toward htnn, Texas & P. Ry. Co. v, Kel
ler (Civ. App.) 176 S. W. 6::1.
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Whether defendant carrier's brakeman, claimed to have assaulted a passenger in self
defense, used no more force than was reasonable, is a question for the jury on con

flicting evidence. St. Louis Southwestern Ry, Co. of Texas v. Huddleston (Civ. App.)
178 S. W. 704.

Refusal of instruction to find for defendant, if plaintiff remained in the waiting room

of the station for her own purposes 'after all business with the railroad company con

nected with her journey had been entirely finished, held not error, in view of art. 6591,
where there was no evidence that more than 30 minutes elapsed between the time she
alighted from the train and the accident. Galveston, H. & S. A. Ry. Co. v. Watts (Civ.
App.) 182 s. W. 412.

In a passenger's action for injuries from a fellow passenger, held that, under the
evidence, the conductor's negligence in not ejecting the offending passenger was for the

jury. Ft. Worth & R. G. Ry, Co. v. Stewart (Bup.) 182. H. W. 893.
It is a question of fact for the jury in each case whether or not the highest degree

of care was exercised in the premises by the defendant carrier. International & G. N.

Ry, Co. v. Williams (Civ, App.) 183 S. W. 1185.
Whether a carrier owed the duty of assisting a passenger from its train held

for the jury. Id.
In action for injuries to passenger, where there is evidence to sustain allegation of

one of the acts of negligence alleged, peremptory instruction was properly refused.
Houston, E. & W. T. Ry. Co. v. Hooper (Civ. App.). 184 S. W. 347.

In an action for injuries to plaintiff's wife resulting from cold contracted in an in
sufficiently heated car, evidence held insufficient to raise the question whether the car

rier's servants would have heated the car had they been informed of the wife's delicate
condition. St. Louis Southwestern Ry, Co. of Texas v. Rutherford (Civ. App.) 184 S.
W.700.

Evidence, in a passenger's action for injuries received when he stepped upon a banana

peel and fell to the ground, held to authorize submission of the issue of the carrier's
negligence in permitting the banana peel to remain upon the doorsill. Ft. Worth & D.
C. Ry. Co. v. Yantis (Civ, App.) 185 S. W. 969.

In action for injuries to passenger boarding a car, whether a duty arises for em

ployes to assist passengers to board a car is for the jury upon consideration of all the
circumstances.. Southern Traction Co. v. Reagor (Civ. App.) 186 s. W. 272.

.

Evidence in a newsboy's action for damages for personal injury by a passenger held
to make the negligence of the conductor in failing to protect him a question for the
jury, since the evidence favorable to plaintiff, discarding all evidence favorable to the
defendant, was sufficient to support a verdict for the plainUff. Nevill v. Gulf, C. &
S. F. Ry. Co. (Civ. App.) 187 S. W. 388.
.

In passenger's action for personal injury while alighting from car held that whether
a box, about which a witness testified, was the same box used to assist plaintiff to alight,
and whether defendant's employes knew that the box on which plaintiff stepped was

there when she alighted or by ordinary care could have known that it was not a safe
step, was for the jury. Wichita Falls Traction Co. v. Berry (Civ. App.) 187 S. W. 415.

In an action. against a railroad for injuries to a passenger who fell in stepping on a

round piece of wood lying on car floor, the question of the negligence of the servants of
the company in failing to remove the wood held for the jury. Texas &. Pac. Ry, Co. v.

Hanson (Civ. App.) 189 S. W. ::89.
In action for injuries from being struck by a truck on an unlighted station platform,

held not. error to submit question of the fadlure of the railway to have the platform prop
erly lighted. St. Louis Southwestern Ry. Co. of Texas v. McMichael (Civ. App.) 191 s.
W.186.

.

102. Loss of passenger's baggage.-In an action for damages for the loss of wear
ing apparel stolen from a sleeping car berth, and for consequent mental anguish and
embarrassment, defendant's negligence held a question for the jury. Pullman Co. v.
Moise (Civ, App.) 187 S. W. 249.

In action against sleeping car company for loss of passenger's money by theft of
porter or failure to keep watch over it, evidence that the money was lost and that the
porter had opportunity to take it, there being others in the car with equal opportunity,
held not to raise an issue of theft by porter. Pullman Co. v. Franks (Civ. App.) 187
S. W. 501.

.

103. Injuries from defects In streets.-Whether the foreman of a gas company neg
ligently invited a pedestrian to cross its ditch in a street held a question for the jury,
North Texas Gas Co. v. Meador (Civ. App.) 182 S. W. 708.

Evidence that defendant maintained guy wire where it obstructed the most natural
entrance to a residence held to present question for jury whether defendant power com

pany was negligent in failing to cover guy wire with plank or otherwise and to paint it
white. Canyon Power Co. v. Gober (C'iv. App.) 192 s. W. 802.

104. Injuries to emptoyes.e-Tn action for death of employe caused by injuries sustain
ed while fighting fire, evidence held to make a question for the jury as to the employer's
negligence. Bennett v. Gulf, C. & S. F. nv. Co. (Civ, App.) 159 S. W. 132.

Where, in an action for injuries to a boy, employed when not quite 14, it appeared
that he was able to read and write simple sentences in English, the court did not err in
refusing to submit to the jury the .Issue of defendant's negligence in employing plaintiff
in alleged violation of Act March 6, 1903 (Acts 28th Leg. c. 28). Stirling v. Bettis Mfg;
Co. (Civ. App.) 159 S. W. 915.

The master's negligence held for the jury. Ebersole v. Sapp (Civ, App.) 160 S. W.
1137.

In an action for death of a servant, deteridarrt'a negligence held, under the evidence,
for the jury. Texas Power & Light Co. v. Bird (Civ. App.) 165 S. W. 8.

It is not question for jury whether employer is subscriber under Workmen's Compen
satlon Act. Kampmann v. Cross (Civ. App.) 194 s. W. 437.

106. -- Defective tools, appliances, and places for work.-Evidence, in an action
�or the death of a railroad engineer by derailment after a washout, held to make it a
JUry questton whether the company in the exercise of ordinary care should have inspect-
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ed the tracks and notified decedent of the defect before the accident occurred. Texas
18ent. R. Co. v: Neill (Civ. App.) 159 S. W. 1180.

In an action by a car inspector for injuries from falling into a ditch, held, that the
questions whether the ground through which the ditch ran was a part of defendant's
yard at that place, and under its control, at the time of the accident, were for the jury.
International & G. N. Ry. Co. v. Williams (Civ. App.) 160 S. W. 639.

Whether the outer step on a tender which was worn so as to slant downward, in
stead of presenting a square. edge on top, made it more likely that one's foot would Slip
therefrom, and whether its maintenance in such condition was negligence, held ques
tions for the jury. st. Louis Southwestern Ry. Co. of Texas v. Martin (Civ. App.) 161:
s. W. 405. '.

On injury to a brakeman, thrown from wild cars which had come uncoupled, the ques
tion of the master's negligence in furnishing insufficient couplers and in maintaining de
fective tracks held for the jury. Ft. W'orth Belt Ry, Co. v. Gabell (Civ. App.) 161 S. W.
1083.

In an action for decedent's death while descending from a platform suspended on a

messenger wire by a line passing over a pulley attached to an open hook, by the hook
I :slipping off, whether defendant employer' was negligent in using an open hook held a

jury question. French v. Southwestern Telegraph & Telephone Co. (Civ, App.) 16,2 S'.
W.406.

Evidence held to make a question for the jury as to whether obstruction over which
brakeman stumbled as he was getting on moving car was a pile of clinkers, as' claimed
by him. Texas Midland R. Co. v. Geron (Civ, App.) 162 S. W. 471.

Evidence, in an action against a railroad for injury to an employe in its shops from
the falling of a locomotive spring" held sufficient to raise the issue of negligence. Texas
& N. O. Ry. Co. v. Siewert (Civ, App.) 163 s. W. 624.

There was no error in directing a verdict for the defendant in an action for the
death of a servant by the explosion of an engine, alleged to have been old and unsafe,
where there was no evidence that it was unsafe, or as to the cause of the explosion,
though there was sufficient evidence to raise the issue as to its being old. Graves v.
San Antonio & A. P. Ry. Co. (Civ. App.) 164 S. W. 1059.

In an action for an injury to a servant caused by a dummy elevator falling which
the servant was dismantling preparatory to the installation of new elevators, held, under
the evidence, a question for the jury whether the master exercised due care. American
Machinery Co. v. Haley (Giv. App.) 165 S. W. 83.

It could not be said as a matter of law that if a railroad was not negligent in fail
ing to inspect and repair a defective car door, which came open and. struck a brakeman,
it was' negligent in failing to use due care to close and fasten the door when the train
started on its trip. Kansas Ctty Southern Ry, Co. v. Carter (Civ. App.) 166 S. W. 115.

In railway engineer's action for injuries caused by slipping on running board, evi
dence held to make a question for the jury as to the company's negligence in permitting
oil to be on. the running board. Glulf, C. & S. F. Ry. Co. v. Riordan (Civ. App.) 166 S.
W.133.

In railway engineer's action for injuries caused by slipping on running board, evi
dence held to justify submission of issue as to a defect in the air pump permitting oil
to escape. Id.·

.

On evidence in an action for a switchman's death by falling from a car upon its sud-
.
den stop to avoid striking an iron pipe, on the issue whether the pipe was placed on the
track by the employes of the impleaded defendant, held, that the trial court did not err

in peremptorily instructing a verdict for such defendant. Ft. WOrth Belt Ry. Co. v.

Jones, 166 S. W. 1130, 106 Tex. 345.
In an action for an injury to a station agent caused by his falling from the platform

into a ditch after the steps were removed to construct the ditch, the court properly sub
mitted to the jury the negligence of defendant in removing the steps and in leaving the
ditch uncovered. Missouri, K. & T. Ry. Co. of Texas v. Graham (ClV. App.) 168 S. W. 55.

Evidence held to make a question for the jury as to whether the accident was due to
a defect in the ladder, from which the employe fell. J. M. Guffey Petroleum Co. v. Din
widdie (Civ, App.) 168 S. W. 439.

.

Whether handhold on railway car which gave way was sufficient and secure within
art. 6713 held a question for the jury. Galveston, H. & S. A. Ry, Co. v. Enderle (Civ.
App.) 170 S. W. 276.

Whether a master 'was negligent in selecting a place for a servant to work held a
question for the jury. Houston Lighting & Power Co., 1905, v. Conley (Civ .. App.) 171
S. W. 561.

,

Evidence of a defect in an elevator and an employer's failure to inspect held sufficient
to take to the jury the question of the employer's negligence. Canode v. Sewell (Civ,
App.) 172 S. W. 142.

In an action for injuries to a servant by the fall of a wall, defendant .held entitled to
have the issue of latent defects in the wall submitted to the jury. Gordon Jones Gonst.
Co. v. Lopez (Civ. App.) 172 S. W. 987.

Where the facts are such that reasonable minds may differ whether a master exercis
ed ordinary care to provide a safe place for work, it could not be' said, as a matter of law,
that there was no negligence. Wells Fargo & 'Co. Express v. Wilson (Civ. APP.) 175 S.
W.495.

Where a minor employe was injured by having his hand caught in the rollers of a

printing machine that had no foot brake nor fender, whether defendant had used reason
able care in furnishing such machine was for the jury. Magnolia Paper Co. v. Duffy'
(Civ. App.) 176 S. W. 89.

That a machine whereby an employe is injured is one customarily used in the same

line of business does not as matter of law, exonerate the employer for liability for in

juries. Id.
Evidence held sufficient to take to the jury the question of a railroad company's neg

ligence in furnishing a defective hand car for plaintiff's use. St. Louis Southwestern Ry,
-Co. of Texas v. Ewing (Civ. App.) 180 S. W. 300. •

Where'a servant claimed that his injuries were caused by the master's negligent fail
ure to fasten a ladder leading to a fuel oil tank, the question whether the. master was
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guilty of negligence in that respect held properly submitted to the jury. Smith v. Webb

(Civ. App.) 181 S. W. 814.
It is the duty of the. employer to furnish a reasonably safe implement for the work

required, and whether it was the duty of a railroad company to f,urnish a tool car with a

motor starting apparatus was a question for the jury in a servant's action for injuries:
in attempting to start the car by pushing it. Chicago, R. 1. & G. Ry. Go. v. Cosio (Civ.
App,) 182 S. W. 83.

Where a switchman was injured by jumping from a car derailed for the second time
in a few minutes because of rigid trucks, it was a question for the jury whether the in

spection of the car was properly made. Galveston, H. & S. A. Ry, Co. v. Webb (Civ,
App.) 182 S. W. 424.

In a railroad employe's action for injuries when the sides of a narrow ditch on

which he was working caved in, held, that there was no error in overruling defendant's
motion for an instructed verdict. Turner v. McKinney (Civ. App.) 182 S. W. 4;31.

In an action by a switchman injured between the running boards of two cars, evi
dence held to raise the issue of negligence with respect to defective drawheads or coupling
appliances allowing the cars when switched to come too close together on strlktngv
Southern Pac. Co. v. Evans (Civ. App.) 183 S. W. 117.

Under the common rule for establishing negligence, where there was evidence that
the railroad car on which a switchman was injured by breaking of a handhold had been
delivered to the employing company very recently, and that the defect could not have
been discovered by a customary careful.inspection, question of the road's negligence was

for the jury. Texas & P. Ry, Co. v. Sherer (Civ. App.) 183 S. W. 404.
Evidence held sufficient to take to the jury the question of the employer's negligence

in failing to furnish a safety belt to a derrick man. Hodges v. Swastika Oil Co. (Civ.
App.) 185 s. W. 369.

.
.

In action for death of brakeman killed while between cars to make a coupling ques
tion of railroad's negligence held for jury. San Antonio, U. & G. R. Go. v. Galbreath
(Clv, App,) 185 s. W. 901.

.

In an action by a servant, who was hurt when a board from a cotton conveyer turn
ed, the question whether he was furnished a safe place of work held for the jury.
Winnsboro 'Cotton Oil Mill Co. v. Azbell (Civ, App.) 185 S. W. 1031.

Question, whether injury to car inspector from explosion of tank car ought to have
been anticipated by defendant road as the probable result of allowing defective car to
remain in its yard, held for the jury. Magnolia Petroleum Co. v. Ray (Civ. App.) 187 S.
W.1085.

It is for the jury whether a furnace was in safe condition in Which to work, and!
whether it was the foreman's duty to inspect the furnace and determine whether it was

safe. Consolidated Kansas City Smelting & Refining Co. v. Dill (Civ. App,) 188 S. W. 439.
In a railroad lineman's action for injury while riding in an engine cab to inspect

wires, his forehead being struck and skull crushed in as the engine passed the bridge, de
fendant's negligence held for the jury. Detro v. Gulf, C. & S. F. R. Co. (Civ. App.) 188
S. W. 517.

In action under federal Employers' Liability Act by. railroad's employe, question
whether there was negligence in furnishing hammer and nails which plaintiff's fellow
servant was using, and which caused his injury, was of fact to be determined from facts
found by jury. Panhandle & S. F. Ry, Co. v. Fitts (Civ, App.) 188 S. W. 528.

Where the evidence showed that if the employer had coupled coal cars together, they
would not have collided with the car in which plaintiff worked, and injured him, the ques
tion of whether the employer was negligent in not doing so was for the jury. Rule Cotton
Oil Co. v. Russell (Civ, App.) 191 S. W. 802.

The defective condition of the running boards on two cars between which brakeman
was injured was not made a jury question by testimony that they came so close together
as to indicate either defects in them or the car's body, where plaintiff's witness stated
that in subsequent experiments the car shifted, thereby indicating its defective condition.
Southern Pac. Co. v. Evans (Civ. App.) 192 s. W. 268.

In a servant's action for injuries caused by falling of lumber from a car which plain
tiff was unloading, .whether defendant was negligent in failing to have stays on side of
car before it was unloaded held for the jury. Santa Fe Tie & Lumber Preserving Co. v,

Burns (Civ. App.) 192· S. W. 348.

107. -- Negligence in operation of railroads.-In a section hand's action for in
juries, plaintiff's testimony that when he stepped on the cinders and sank down the.
men engaged with him in lifting a hand car "turned the hand car and pushed it on"· him
held to authorize submitting their negligence to the jury. Texas & P. Ry, Co. v. Mar
tinez (Civ, App.) 162 S. W. 1167,

Where the rear end of a passenger train did not clear a switch, and so a very long
freight which was on the switch could not pass the passenger train, and thus clear the
main line, the failure of those in charge of the freight to protect the rear end by signals
in accordance with the rules warranted a charge on their negligence. Galveston, H. &
S. A. Ry. Co. v. Bosher (Civ. App.) '165 S. W. 93.

Under the evidence, held a question for the jury whether the trainmen could have
foreseen that plaintiff would probably jump from the car, International & G. N. R. Co.
v. Walters (Civ. App.) 165 S. W. 525, reversing judgment on rehearing 161 S. W. 916.

In an action for personal injuries received by a railroad construction employe, the
question whether the engineer of the train which struck plaintiff did see him held, under
the evidence, to be a question for the jury, notwithstanding the denial of the engineer
that he saw the plaintiff. Angelina. & N. R. R. Co. v. Due (Civ. App.) 166 S. W. 918.

Evidence held to make question for jury as to whether freight train employes were

guilty of negligence proximately causing a passenger train fireman's injuries in failing
to post and put out a flag at a sufficient distance to warn the passenger train. Missouri,
K. & T. Ry. Co. v. Wallace (Civ. App.) 167 S. W. 168.

In an action for the death of an engineer caused by the failure of the switch tender
to throw a switch, the court properly submitted the question whether the engineer had
the right to rely upon a go-ahead signal received from the switch tender. Trinity & B.
v. R�. Co. v. Dodd (Civ. App.) 167 S. W. 238.
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The affirmative evidence of a circumstantial nature, in an action for injury to an

employe on a gravel train, from the instant stop of it, from sudden �pl?lication o:� the
air brake, through a breaking of the air hose, held sufficient for submlsston of the Issue

of negligence in improper operation of equipment of the train. Trinity & B. V. Ry, Co.

v: Geary (Civ. App.) 169 S. W. 201, judgment reversed (Bup.) 172 S. W. 545.

Evidence held to make question for jury whether injured section hand got upon hand
car to take it to point where the employes returned after work, and wheth:r a c?employe
started it for the same purpose. St. Louis S. W. Ry. -Co. of Texas v. Blevms (ClY. App.)
173 s. W, 281. .

The question of the cause' of the derailment of the locomotive held, under the evi
dence, for the jury, in an action by the injured engineer. Kansas City Southern Ry, Co.
v. Coomber (Civ. App.) 173 s. W. 544.

Evidence held to make question for jury as to negligence of engineer, or foreman of
switching crew, as to violence with which cars were kicked upon a side track. St. Louis
Southwestern Ry, Co. of Texas v. Moore (Civ. App.) 173 S. W. 904.

.

Evidence of the negligence of a station porter in throwing trunks about the plat
form, one of which fell on a switchman, held insufficient to carry the case to the jury.
San Antonio & A: P. Ry. Co. v. Blair (Civ. App.) 173 S. W. 1186.

In an action for injuries to a railroad brakeman, evidence held sufficient to take to
the jury the negligence of the engineer in making an emergency stop when the signal
for the ordinary stop was given. Atchison, T. & S. F. Ry, Co. v. Hargrave (Civ, App.)
177 s. W. 509.

Where an engine crew has information giving notice that a car inspector may leave
the car on which he rides parallel with the engine's track and put himself in position to
be struck by the engine, whether the crew should foresee he would do so was a question
of fact for the jury. International & G. N. R. 'Co. v. Walters (Sup.) 179 S. W. 854.

In a car repairer's action for injuries by being struck by an engine, when he jumped
from a car on a parallel track, held, on the evidence, that the question whether defend
ant's employes knew that plaintiff was ignorant of the approach of the engine was for
the jury. International & G. N. R. Co. v. Walters (iCiv. App.) 165 S. W. 525, reversing
judgment on rehearing 161 S. W. 916.

.

In a car repairer's action for injuries by being struck by an engine, held, that the
question whether the engineer saw plaintiff on the side of the car from which he jumped
and ran in front of the engine, and whether defendant's employes on the engine exercised
ordinary care to prevent the injury, and, if they did not, whether their exercise of such
care could have averted the injnrv, was for ,the jury. International & G. N. R. Go. v.

Walters (Civ. App.) 161 S. W. 916, judgment reversed on rehearing 165 S. W. 525.
In a servant's action for injuries in operating a tool car on an interstate railway, it

is a question for the court whether the servant's injuries were received while employed
in interstate or intrastate commerce, thereby determining whether state or federal stat
utes shall control. Chicago, R. I. & G. Ry. Co. v. Cosio (Civ. App.) 182 S. W. 83.

In an action by a switchman injured when a car was let down against the' cars on

which he was riding, the question of negligence in propelling the last car at an excessive
speed, held not raised by the evidence and improperly submitted. Southern Pac. Co. v.

Evans (Civ. App.) 183 S. W. 117.
It cannot be said that railroad, as matter of law, was not negligent, in crushing its

brakeman between two cars attempted to be coupled, because conductor did not know
where the brakeman was.· Gulf, C. & S. F. Ry. Co. v. Cooper (Civ. App.) 191 S. W. 579.

Testimony that a car was kicked into the car on which plaintiff was standing, the
force indicating it was moving 15 or 20 miles per hour, makes its speed a jury question.
Southern Pac. Co. v. Evans (Civ. App.) 192 S. W. 268.

·108. --. Promulgation and enforcement of rules.-Where a brakeman was injured
by the door of a dump car swinging out and knocking him from the car, the fact that
there was no rule or custom requiring the fastening of the doors of such cars does not

require the direction of a verdict for the defendant. St. Louis Southwestern Ry, Go. of
Texas v. Tune (Civ. App.) 158 S. W. 238.

109. -- Orders, and warning and instructing employes.-In an action for injuries
to a conductor, evidence held to warrant the submission to the jury of the question
whether the conductor was ordered by the train dispatcher to bring' in certain "bad or

der" cars, either directly or under the instructions of the foreman of a wrecking crew.

St. Louis Southwestern Ry. Co. v. Wilkes (Civ. App.) 159 S. W. 126.
Whether minor employe appreciates the dangers so as to relieve employer of liability

for failure to instruct held a question of fact for the jury. Reliable Steam Laundry v.

Schuster (Civ, App.) 159 S. W. 447.'
In a servant's action, for injuries to his foot from the wheels of a wagon driven by

another servant, held, . that the . question whether the driver's use of the words, "get up
here if you are going with me," was negligent, was for the jury. Carter v. South Texas
Lumber Yard (Civ. App.) 160 S. W. 626.

Evidence, in an action for death of an elevator operator, held to make it a jury ques
tion whether the person in charge of the operators was negligent in directing the work
to be done in a negligent manner. Modern Order of Prsetorlans v. Nelson (Civ. App.) 162

S. W.17.
Evidence, in a section hand's action for injuries from a hand car falling against him

when his foot sank in a pile of cinders, held to authorize submitting to the jury whether'
the foreman was negligent in ordering the car to be moved. Texas & P. Ry, 'Co. v. Mar-
tinez (Civ. App.) 162 S. W. 1167.

'

In an action for injuries to an employe while asststlng in carrying a tie, caused by
the coemployes dropping it under orders of the foreman, evidence held that the question
of the negligence of the foreman was for the jury. Houston & T. C. R. Co. v. Coleman
(Civ. App.) 166 S. W. 685.

As between a master and a minor servant, not instructed as to the dangers of his
employment, it is a question for the jury whether he acquired sufficient knowledge of the

danger to exempt the master. from liability for his inj1.lry therefrom. Cook v. Urban (Civ.
App.) 167 s. W. 251.
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Whether there was an extraordinary risk, from nuts weakened b'y' rust, of which an

inexperienced servant, directed to tighten nuts on handholds on a box car, should. have
been warned, held a question for the jury. Missouri, K. & T. Ry. Co. of Texas v. John
son (Civ. App.) 174 S. W. 617.

Evidence held sufficient to warrant submission to the jury of defendant's failure to
warn of dangers, to furnish safe place and to properly direct the work. Stockey & White
v, Mears (Civ. App.) 181 s. W. 774.

Where plaintiff, who was injured While on a ladder furnished by the master, claimed
the master was negligent in failing to warn him, and the evidence on that issue was

conflicting, the question whether the failure to warn was negligence was for the jury.
Smith v. Webb (Civ. App.) 181 s. W. 814.

Evidence held to warrant submission to jury of question whether employer's foreman
ordered servant to work in furnace while it was dangerous owing to extreme heat. Con
solidated Kansas City Smelting. & Refining Co. v. Dill (Civ. App.) 188 S. W. 439.

Evidence held insufficient to warrant submission of issue whether foreman was neg
ligent in failing to warn servant of the danger which caused his injuries. Missouri, K. &
T. Ry. Co. v. Masqueda (Civ. App.) 189 s. W. 328.

110. -- Number and competency of fellow servants.-Where, in an action for in
juries to a section hand while attempting to remove a hand car from the track, the evi
dence showed that a car weighed about 300 pounds, and that one person could take a

car off the track, and that three men were, engaged in removing the' car, the issue of
the carrier's negligent. failure to furnish a sufficient number of men to handle the car

with safety was not raised. Missouri, O. & G. Ry, Co. v. Boring (Civ. App.) 166 S. W. 76.
Evidence held to make defendant's failure to furnish sufficient workmen a jury ques-

tion. Stockey & White v. Mears (Civ. App.) 181 S. W. 774.
.

In a servant's action for injuries from a strain from carrying a heavy timber where
it appeared that plaintiff had made a protest before carrying the timber but had no

thought of sustaining an injury, evidence held to justify submission of question of de
fendant's negligence to the jury. Rice v. Garrett (Civ. App.) 194 S. W. 667.

111. -- NegJ(igence of fellow servants.-In an employe's suit for injuries against
lumber company, question of negligence on part of defendant's other employe snaking
logs with a four-mule team, held for jury. Kirby Lumber Co. v. Bratcher (Civ. App.)
191 S. W. 700.

In action for injuries to employe working at machine, whether operator of machine,
·plaintiff's fellow servant, was guilty of negligence was for the jury. Armour & Co. v.

Morgan (Sup.) .194 s. W. 942.
114. Injuries to persons on railroad tracks.-In action for death of a person struck

'by a train while on the track, evidence held insufficient to justify submission of alleged
negligent dangerous rate of speed of the train as a basis for recovery. Chicago, R. r. &
G. Ry. Co. v. Loftis (Civ. App.) 168 S. W. 403.

Whether the speed of defendant's train was too great under the circumstances held
for' the jury. Texas & N. O. R. Co. v. Cunningham (Civ. App.) 168 S. W. 428.

In an action for personal injury to boy of nine, who, while on pathway crossing!
defendant's track, was injured by shunted car, held, on evidence, that whether pathway
was one commonly used by public was for jury. Texas & P. Ry. Co. v. Key (Civ. App.)
175 s. W. 492.

In an action against a railroad for death of plaintiffs' minor son, while walking on

the tracks, whether defendant negligently operated its engine at a high rate of speed
held for the jury. Chicago, R. 1. & G. Ry. Co. v. Loftis (Civ. App.) 179 s. W. 930.

In a widow's action against a railroad for death of her husband at a crossing, issues
whether deceased was killed at the crossing, whether the train operatives in striking him
were guilty of negligence which was the proximate cause of his death, and whether the
train was being run without a headlight were for the jury. Luten v. Missouri, K. & T.
Ry. Co. of .Texas (Civ. App.) 184 s. W. 798.

Evidence held to present ;:L question for the jury as to whether a railroad company,
operating its line on a street, was negligent in driving cars against standing cars with
such force as to cause such standing cars to strike plaintiff, who was crossing the track.
Broughton v. Gulf, C. & S. F. Ry. Co. (Civ. App.) 186 S. W. 354.

115. -- Defects. in roadbed or tl'acks.-Whether a railroad company was guilty of
negligence proximately resulting in injuries to the driver of a horse, which ran away
at a crossing which was torn up because of repairs, and whether the driver was guilty
of contributory negligence or assumed the risk, held to be questions for the jury. St.
Louis Southwestern Ry, Co. of Texas v. Evans (Civ. App.) 166 s. W. 702.

Under Rev. St. 1911, art. 6485, requiring a railroad company to restore a crossing, it
is a question. for the jury whether a crossing was properly restored or kept in repair.
Horton v. Texas Midland R. R. (Civ. App.) 171 s. W. 1023.

,116. -- Frightening horses.-In an action for injuries. to plaintiff by frightening
his horses while waiting to drive across the track, evidence held to justify submission
.ot the question of the excessive speed of the train at the time of the accident as an in
dependent act of negligence. Missouri, K. & T. Ry, Co. of Texas v. Burk (Civ. App.) 160
s. W. 629.

117. -- Sig.nboards and flagmen.-The question of the railroad company's negli
gence in failing to keep a watchman at the crossing held for the jury. Texas Midland R.
R. v. Wiggins (Civ. App.) 161 S. W. 445.

Whether defendant in the exercise of ordinary care was required to station a flag
'man at the crossing, especially when it was about to back trains over it in order to
warn persons about to use the crossing, held for the jury. Texas & N. O. R. Co. v. Cun
ningham (Civ. App.) 168 S. W. 428.

The issue of negligence in not maintaining a flagman, on the theory of the crossing
being unusually dangerous, held for the jury. Southern Pac, Co. v. Walker (Civ. App.)
171 s. W. 264.

118. -- Signals and lookouts from trains.-In an action for damages at a crossing,
evidence of negligence in failing to keep a 'lookout held insufficient to go to the jury.
Ft. Worth & D. C. Ry. Co. v. Harrison. (Civ. App.) 163 S. W. 33,2.
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In an action for the death of a person killed 'on the track, evidence held insufficient
to jus,tify the submission of the train employes' failure to keep a proper lookout as a
ground of recovery. Chicago, R. 1. & G. Ry, Co. v. Loftis (Civ. App.) 168 S. W. 403.

Whether a warning was given by ringing of a bell and blowing a whistle in a way
reasonably calculated to apprise a man of ordinary prudence of the approach of the
train held for the Jurv .. Texas & N. O. R. Co. v. Cunningham (Civ. App.) 168 S. W. 428.

In an action for death at a crossing, evidence held to make question for: the jury
as to whether the statutory signals were given. Texas & P. Ry, Co. v. Moody (Civ.
App.) 169 S. W. 1057.

In a widow's action against a railroad for death of her husband at a crossing, wheth
er the trainmen failed to keep a proper lookout, ring the bell or blow the whistle, or oth
erwise give warning was for the jury. Luten v. Missouri, K. & T. Ry. Co. of Texas (Civ.
App.) 184 S. W. 798.

Evidence held to present a jury question whether one injured by railway cars re
ceived due warning of their approach. Gulf, C. & S. F. Ry, Co. v. Sullivan (Civ. App.)
190 S. W. 739.

Evidence held to warrant submission to jury of issue of negligence of railway em

ployes in running at high speed without warning, proximately causing death of deceased.
Texas & P. Ry, Co. v : Miles (Civ. App.) 192 S. W. 1138.

119. Injuries to animals on or near railroad tracks.-Where plaintiff's horse was
killed on a track where there was no stock law in force, and where animals were in the
habit of grazing at will on defendant's right of way, evidence of the operation of the
train at a high rate of speed without signals held sufficient to carry the question of de
fendant's negligence to the jury. Houston & T. C. R. Co. v. Garrett (Civ. App.) 160 S.
W.lll.

In an action against a railroad for injuries to stock driven on its right of way and
run into by a freight train, where there was no evidence upon the issue of discovered peril,
a verdict for the railroad held properly directed. Irving v. Texas & P. Ry, Co., 164 S. W.
910 (Civ. App.) affirming judgment on rehearing 157 S. W. 752.

In an action for the value of a mule killed by one of defendant's trains, where there
was evidence of defendant's negligence in the particulars charged, the question of negli
gence was properly submitted to the jury. Missouri, K. & T. Ry, Co. of Texas v. With
ers (Civ. App.) Hi7 S. W. 5

Under conflicting evidence, in an action for the value of a mule killed by defend
ant's train, held, that the question whether defendant was guilty of negligence proxi
mately causing the injury was for the jury. St. Louis, B. & M. Ry. Co. v. Knowles (Civ.
App.) 171 S. W. 245.

In an action for killing horses on' a right of way, evidence held sufficient to take de
fendarrt'a negligence to the jury. Kansas City Southern Ry. Co. v. Johnson (Civ. App.)
180 S. W. 944.

In an action for injuries to plaintiff's horses, which were frightened and attempted
to cross a railroad cattle guard, the question whether the railroad company's guard was

sufficient held, in. view of Rev. St. 1911, arts. 6596-6600, properly submitted to the jury.
International & G. N. Ry. Co. v. Vogel (Civ. App.) 184 S. W. 229.

Whether defendant railway company used all available means to avoid a collision be
tween its train and plaintiff's horse and wagon, which were awaiting freight at a station,
after discovering the danger of such a collision, held, on the facts, to be a question for
the jury. San Antonio & A. P. Rv, Co. v. Schwethelm (Civ. App.) 186 S. W. 414.

120. Injuries by fire set out in operation of railroad.-Evidence held to make question
for jury whether fire which destroyed plaintiff's pecan trees was set out by defendant's
locomotive, and hence verdict for defendant was improperly directed. Schattenberg v.

Houston E. & W. T. Ry, Co. (Civ. App.) 168 S. W. 8.
,

In an action for the firing of plaintiff's barn, evidence held sufficient to go to the jury
where the petition alleged that all of defendant's engines were defective, and conflicting
evidence on that point was introduced. Texas Midland R. R. v. Ray (Civ. App.) 168 S.
W. 1013.

In a suit against a railroad company for the firing of adjacent property, evidence
held insufficient to go to the jury on any theory; the cause of the fire belng= wholly con

jectural. Talley v. Gulf, C. & S. F: Ry. Co. (Civ. App.) 176 S. W. 65.
In an action against a railway company for the destruction of plaintiff's house by

fire from the spark of a locomotive, evidence held to Justify direction of verdict for de
fendant. Moose v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 179 S. W. 75, writ of
error granted (Sup.) 180 S. W. 225.

121 .. Injuries to property from operation of railroad.-In action against a railroad for

damages caused by flooding of plaintiff's basement by surface water, diverted from nat
ural course by defendant's elevated roadbed, evidence held sufficient to take to jury ques
tion of defendant's failure· to provide proper culverts or sluices as required by Rev. St.
1911, art. 6495. Pence v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 190 S. W. 538.

122. Injuries to persons at stations.-In an action by one who fell down an elevator
shaft in a' station; evidence of the company's negligence in maintaining in a dangerous
condition what was an apparent exit held sufficient to go to the jury. Houston Belt &

Terminal Ry. Co. v. Winerich (Civ. App.) 162 S. W. 903.

1'24. Injuries to children on trains.-In action for injuries to plaintiff, a small child,
when he was scalded by defendant raifroad's employe, turning on injector of his engine
without examining the valve of the squirt hose, issue of' negligence held for jury. Gulf,
T. & W. Ry. Co. v. Dickey (Sup.) 187 S. W. 189.

126.
'

Injuries in operation of street railroads.-In an action for an injury to a pedes
trian stepping into a hole in a bridge, which had been torn up .by defendant street rail
way company, held a question for the jurv whether defendant's failure to restore the
bridge' to its originai condition was negligence. Cleburne St. Ry. Co. v. Dickey (Civ.
App.) 168 S. W. 475.

.

.

127. Injuries from live electric wires.-Where plaintiff's husband was electrocuted
by a. broken electric tranjsr_nission l�n�,. a witness' testtmony held, to make defendant's
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negligence in not ihavtng automatic circuit breakers attached to the line a jury .questton.
Abilene Gas & Electric Co. v. Thomas (Ctv. App.) 194 S. W. 1016.

130. Notice.-Ordinarily knowledge of an exlsttng state of facts is a jury question.
Kimmell v. Edwards (Civ. App.) 193 S. W. 363.

132. Partnership and rights and liabilities incident thereto.-Where the pleading and
the evidence raised the issue of a consummated partnership, and there was slight evi
dence to establish such issue, it was for the jury. Look v. Bailey (Civ. App.) 164 S.
W.407.

Whether the person to whom delivery by a carrier was made was a partner of the
consignee held for the jury under the evidence. Texas & P. Ry. Co. v. Missouri Iron
& Metal Co. (Civ. App.) 178 S. W. 597.

135. Proximate cause.-In an action against a carrier for damages for delay in a

shipment of live stock, evidence held to raise the issue whether the carrier's negligence
proximately caused the holding of the cattle on board the cars beyond the required time.
Atchison, T. & 8. F. Icy. Co. v. ,Word (Civ, App.) 159 S. W. 375.

Ordinarily, the question whether an injury should have been foreseen and was the
proximate result of the negligence complained of is for the jury. Ft. Worth Belt Ry.
Co. v. Cabell (C'iv. App.) 161 S. W. 1083.

The question of remote. or proximate cause of loss is one of law to be decided by
the court. Eagle Pass Lumber Co. v. Galveston, H. & S. A. Ry, Co. (Civ. App.) 164
S. W. 402.

The question whether the consequences should have been anticipated is for the jury
only when the evidence is such that they might find for the wrongdoer. Waterman
Lumber Co. v. Shaw (Clv. App.) 165 S. W. 127.

Evidence that an overflow was caused by obstructions placed in a stream by de
fendant, held for the jury. Southwestern Portland Cement Co. v. Kezer (Civ. App.)
174 S. W. 66-1.

In an action against a carrier of live stock for injuries to a jack, question whether
foundering was caused by defendant, held for the jury. Gulf, C. & S. F. Ry, Co. v.

Green (Giv. App.) 176 S. W. 63.
The proximate cause of an injury is ordinarily a jury question. Missouri, K. & T.

Ry, Co. of Texas v. Cardwell (Giv. App.) 1�7 S. W. 1073.
In action against railroad for damages to land from flood caused by negligent con

struction or maintenance of its embankment and culverts, the question whether the
damages were caused by such embankment and culverts or would have occurred from
natural conditions is for the jury. Scott v. Northern Texas Traction Co. (Civ. App.)
190 S. W. 209.

In pedestrian's action for injuries by cars, plaintiff having died before trial, refusal
of requested instruction on proximate cause of death, as being the injuries or a subse
quent fall, held error. Gulf, C. & S. F. Ry. Co. v. Sullivan (Civ, App.) 190 S. W .. 739.

136. -- Injuries to passengers.-In a passenger's action for the loss of an eye
due to a particle of metal being blown through an opening of an open toilet and em

bedding itself in his eye, held, that the question whether the accident was one that
ought to have been anticipated by defendant was for the jury. Trinity & B. V. Ry. Co.
v. McDonald (Civ.' App.) 160 S. W. 984.

Whether the act of defendant's porter in directing a passenger-to alight and shoving
him toward the door of a moving train and defendant's failure to stop, the train was

-the proximate cause of the passenger's death, he having been killed by being run over
when alighting, held for the jury. Ft. Worth & R. G. Ry. Co. v. Keith (Civ. App.) 163
S. W. 142.

In action for injuries in derailment, evidence held not to show, as a matter of law,
that the breakage in the first rail struck by the train was the proximate cause of the
derailment. International & G. N. Ry, Co. v. Berthea (Civ. App.) 179 S. W. 1087.

In suit against a railroad for death of a shipper, riding with his goods, the ques
tion of the proximate cause or causes of the death held for the jury under, the evi
dence'. Missouri, K. & T. Ry, Co. of Texas v. Norris (Civ. App.) 184 S. W. 261.

Evidence that a passenger's ailment was caused by being rained on through an

open or broken car window held sufficient to go to the jury. Texas Midland R. Co. v.

Sikes (Civ. Ap'p.) 185 S. W. 412 .

.

In an action for injuries to a child boarding street car and being assisted by con

ductor, question whether conductor's negligent assistance was proximate cause of in
jury was for jury. Southern Traction Co. v. Reagor (Civ. App.) 186 S. W. 272.

137. -- Injuries' to persons at railroad crossings.-That plaintiff's mule on which
he was riding was frightened and ran away, resulting in plaintiff's injury by striking
his head on projecting bolts of'a bridge negligently maintained over an underground
passageway by defendant, did not relieve defendant of liability for its negligence; the
proximate cause of. the injury being for the determination of the jury. Missouri, K. &
T. Ry. Co. of Texas v. Cardwell (Civ. App.) 187 S. W. 1073.

'

139. -- Detay In transmitting telegram or- in affording, telephone communication.
�That addressee of telegram informing him of his mother's death had received an

other shortly before advising him that she was paralyzed and speechless, but had not
gone to see her, held merely to make a question for the jury whether he would have at
tended the funeral, and whether he suffered mental anguish from the delay in delivery
of the second telegram. Johnston v. Western Union Telegraph Co. (Giv. App.) 167 S.
W.272. '

'

Evidence held to make question for jury as to whether plaintiff would have reached
child's bedside before it died, if telegram had been promptly delivered. Western Union
Telegraph Co. v. Forest (Civ. App.) 177 S. W. 204 .

.

140. -- Wrongful death.-In action by pedestrian for injuries when struck by'
raflway cars, evidence held to make jury question whether his injuries resulted in death
or whether his death pending suit was from other causes, so as to permit revival under
art. 5686. Gulf, C. & S. F. Ry. Co. v. Sullivan (Civ. App.) 190 S. W. 739.
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141. -- Injuries to empf oyes.e-Tn an action for injuries to the conductor of a

freight train in a collision between the separate sections of the train, which had pulled
apart, evidence held to warrant the submisston of the question whether a failure to com

ply with the safety appliance act, requiring 75 per cent. of the cars to be equipped with
air brakes, was the proximate cause of the injury. St. Louis Southwestern Ry, Co. v.
Wilkes (Civ. App.) 159 S. W. 126.

_

In an action for death of an employe caused by injuries sustained while fighting
fire, whether defendant's negligence 'was the proximate cause of the injury held, under
the evidence, for the jury. Bennett v. Gulf, C. & S. F. Ry, Co. (Civ. App.) 159 S. W. 132.

In a personal. injury action by a railroad brakeman, the question whether the em

ployer's negligence was the proximate cause of the injury held under the evidence for
the jury. Ft. Worth Belt Ry, Co. v. Cabell (Civ. App.) 161 S. W. 1083.

Evidence held insufficient to make jury question as to whether negligence in permit
ting engine to stand in railroad yards, with brilliant headlight burning, contributed in
any way to railroad switchman's injuries from a collision of a car on which he was riding
with another. Paris & G. N. R. Co. v. Flanders (Civ. App.) 165 S. W. 98.

Evidence held to warrant submission to jury of question whether impaired condi
tion of servant's health resulted from extreme heat of furnace in which 'he worked.
Consolidated Kansas City Smelting & Refining Co. v. Dill (Civ. App.) 188 S. W. 439.

Whether another railroad employe pulled the stake that released timbers that fell,
and whether the timbers fell as a result of the act, held for the jury. Atchison, T. &
S. F. Ry. Co. v. Smith (Civ. App.) 190 S. W. 761.

In laundry worker's action for injuries, held proper to refuse to submit issue whether
her negligence was proximate cause of injury. Kampmann v. Cross (C'iv. App.) 194

s, W. 437.

142. Public lands.-In trespass to try title to school lands, evidence held to make
a question for the jury as to whether defendant, at the time of his application to pur
chase the land, had settled thereon in good faith, desiring it as a home. Patrick v.

,Barnes, (Civ. App.) 16-3 S. W. 408.
Mere absence by a purchaser of public free school lands for eight or nine months

does not as a matter of law necessarily constitute an abandonment of the property as

the purchaser's permanent place of abode. Anthony v. Ball (Bup.) 183 S. W. 1142.

143. Ratification.-Evidence held to make a question for the jury as to whether
defendant ratified a contract after her husband's death. Smith v. Guerre (ClV. App.)
159 S. W. 417.

144. Reasonableness of ordinance.-Whether an ordinance, or a regulation of a

quasi municipal corporation as a school board, is reasonable, is a question of law for
the court, although it may depend largely upon surrounding circumstances. Zucht v.

San Antonio School Board (C'iv. App.) 170 S. W. 840.
When facts alleged to make ordinance unreasonable and void are controverted, they

must be determined by jury; but whether they show ordinance to be unreasonable or

not is for court. Munger Oil & Cotton Co. v. City of Groesbeck (Civ. App.) 194 S.
W. 1121.

145. Reasonable time.-Whether a vendor delivered a deed within a reasonable time
the contract fixing no time is a question for the jury. Zavala Land & water Go. v.
Tolbert (Civ. App.) 184 S. W. 523.

, What is a reasonable time within which to express dissatisfaction with a chattel
sold on trial is ordinarily a question of fact under the circumstances surrounding the
parties. Street v. J. 1. Case Threshing Mach. Co. (Civ. App.) 188 S. W. 725.

General rule is that it is a mixed question of law and fact as to what constitutes
it reasonable time for the performance of a contract when no time is fixed by its terms.
Potter County v. Boesen (Civ. App.) 191 S. W. 787.

Unless facts are undisputed, question of what is reasonable time for performance of
contract is for jury, being a mixed question of law and fact. J. W. Crowdus Drug Co.
v. Nichols (Civ. App.) 194 S. W. 484 ..

148Y2' Residence.-In an election contest, the question whether a voter had resided
in the county for a sufficient length of time to vote, held a question of fact. Aldridge
v. Hamlin (Civ. App.) 184 S. W. 602.

153. Title and possession.-In an action for Wrongful attachment, evidence of at
tachment debtor's statements that he did not own the attached property held not to
justify the submission of the ownership in view of his explanation thereof, showing that
the statements were made under a misapprehension of his legal rights, and the other
evidence showing ownership by him. Carroll v. First State Bank of Denison (Civ. App.)
160 S. W. 632.

.

Evidence in trespass to try title held not sufficient to raise the question of a pre
sumed deed in defendant's claim of title to such degree of certainty as to require its.
submission to the jury. Lafferty v. Wilson (C'iv. App.) 162 S. W. 379.

Evidence in an action on a vendor's lien note or, in the alternative, for recovery
. of the land held to warrant a directed verdict for defendants, where the note and land
were not owned by plaintiffs, but had been allotted to another joint owner with plain
tiffs in a parol partition. Scott v. Watson (C'iv. App.) 167 S. W. 268.

The question as to whether the claimant had possession, or as to who had possession,
held for jury. First Nat. Bank of Ft. Way�e, Ind., v. Howard (C'iv. App.) 174 S. W. 719.

In a suit against a railroad for killing and injuring mules, evidence held to make
the plaintiff's ownership when they were killed or injured a question for the jury.
Texas & N. O. R. Co. v. Turner (Civ. App.) 182 S. W. 357.

In trespass to try title, where there was evidence supporting plaintiff's claim that
the renting to defendant was by the month, and defendant's that it was by the year,
and that she paid rent after its expiration, the court properly declined to direct verdict
for plaintiff, though defendant's plea in reconvention relied on a rental contract for a

year which had expired before suit. Hamlett v. Coates (C'iv. App.) 182 S. W. 1144.
Evidence held sufficient to carry to the jury the issue whether land claimed by the
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wife to be exempt from husband's creditors was her separate property. Amend v.

Jahns (Civ. App.) 184 s. W. 729.
In trespass to try title to land sold in tax proceeding against unknown owners,

whether the county attorney had exercised such diligence as would have ascertained
the ownership before the proceeding, held a question for jury. Hume v. O'arpenter (Civ.
App.) 188 s. W. 707.

tnsutt to establish ownership of certificate in corporation and for new certificate in
lieu of an alleged lost trustee's certificate, evidence held to make plaintiff's ownership
of the certificate a question for the jury and to support a verdict for defendants. Con-
verse v. Galveston City 0'0. (Civ. App.) 189 S. W. 539.

.

In suit for commissions for selling corporate stock, where evidence showed that stock
issued in lieu of stock owned by president was traded by him for a lot, it was error to
refuse to submit issue of whether stock belonged to president or company. Moorings
port Oil Co. v. Aldridge (Civ. App.) 193 S. W. 400-.

In action to recover a bank deposit, ownership of fund held a jury question. Cozart
v. Western Nat. Bank of Ft. Worth (Civ. App.) 194 S. W. 644.

Evidence that money deposited with defendant bank was credited to order of pro
posed bank and that defendant's cashier so stated makes jury question whether money
was deposited for proposed bank or for depositor's individual benefit. Id.

Where a third person claimed liquors levied on, the question of ownership being
made one of fact by Vernon's Sayles' Ann. Civ. St. 1914, art. 7785, was for the jury.
Steed v. Wren & Berry (Civ. App.) 194 S. W. 963.

156. Trespass.-In an action to recover damages caused by cattle which the owner

had turned into plaintiff's field; evidence as to the inclosure of the field held to justify a

refusal of defendant's request for a directed verdict, because the field was part of a com
mon inclosure in which the defendant had a right to pasture cattle. Tandy v. Astle

(Civ. App.) 159 S. W. 468.
157. Trusts.-Whether plaintiff contracted with O. to purchase certain school lands,

agreeing to furnish half of the price, so that O. should take title to one-half the land
as trustee, held for the jury. Ellerd v. Ellison (Civ. App.) 165' S. W. 876.

159. Usury.-Whether a contract apparently innocent upon its face is usurious is a

question for the jury. Cotton v. Cooper (Civ. App.) 160 S. W. 597.

160. Waiver.-Issue of waiver held a jury question. Reliance Ins. Co. of Philadelphia
v. Dalton (Civ. App.) 178 s. W. 966, rehearing denied 180 S. W. 668.

When waiver is pleaded and supported by evidence, such issue should always be sub
mitted to the jury. Frigid Fluid Co. v. Sid Westheimer Co. (Civ. App.) 189 S. W. 334.

162. Wrongful death.-In action for death of servant, ordinarily the question of neg

ligence is for the jury. Gulf, C. & S. F. Ry, Co. v. Cooper (Civ. App.) 191 S. W. 579.

163. Wrongful levy.-Issue as to excessive levy held properly submitted to the jury
under the petition and evidence. Brady-Neely Grocer Co. v. De Foe (Civ. App.) 169 S.
W. 1135.

.

Evidence held sufficient to warrant submission of the issue of malice in suing out a

writ of sequestration. Halff Co. v: Waugh (Civ. App.) 183 S. W. 839.

(0) Instructions In:vading Province of Jury
166. Credibility of witnesses.-Instruction that testimony of railroad company's Elm

ployes could not be arbitrarily disregarded held properly refused; their credibility being.
for the jury. International & G. N. Ry. Co. v. Jones (Civ. App.) Y75 s. W. 488.

169. Assumptions by judge as to facts.-An instruction held not objectionable as es

suming facts in dispute. Missouri, K. & T. Ry, Co. of Texas v. Maples (Giv. App.) 162
S. W. 426.

It is reversible error for the trial judge in his charge to assume the existence of any
material disputed fact. International & G. N. Ry, Co. v. Kruger (Civ, App.) 163 s. W.
677.

Requested instructions assuming facts not in evidence are properly refused. Stevens
v. Crosby (Civ. App.) 166 s. W. 62.

An instruction assuming a fact which was not conclusively shown by the evidence
was properly refused. Anderson v. Jackson (Civ. App.) 168 S. W. 54.

A charge directing the jury to return an answer to a special issue submitted is not
erroneous as assuming facts in issue. Richardson v. Wilson (Civ.. App.) 178 s. W. 566.

Material facts controverted by the evidence should not be assumed in the charge.
Snaman v. Lane (Civ. App.) 184 s. W. 366.

A charge which assumed the existence of facts on which the evidence was conflicting
was properly refused. Gulf, C. & S. F. Ry. Co. v. Rodriquez (Civ. App.) 185 S. W. 311.

A requested instruction, assuming a fact as to which the evidence raised an issue,
is properly denied. Fidelity & Deposit Co. of Maryland v. Anderson (Civ. App.) 189 S.
W.346.

171. -- Contracts and actions relating thereto.-A requested charge was properly
refused, in an action against a railroad company for injury to live stock en route, which
assumed that the written contract of shipment should be considered in determining the
measure of liability, though there was evidence tending to show its invalidity. Galves
ton, H. & S. A. Ry. Co. v. Sparks (Civ. App.) 162 s. W. 943.

In an action for fraud in the sale of land, an instruction that, if defendant unreason

ably delayed boring a well that would produce sufficient water for irrigation for the pur
pose for which plaintiff, within defendant's knowledge, purchased the land, etc., held er

roneous as assuming that defendant had agreed to bore a well which would produce suffi
cient water for irrigation, which was a contested issue. Zavala Land & Water Co. v.
TOlbert (Civ. App.) 165 s. W. 28.

In an action against the initial carrier for negligent handling and delay in transpor
tation, a charge that the contract was for through shipment assumed a controverted
fact. San Antonio & A. P. Ry, Co. v. Grady (Civ. App.) 171 s. W. 1019.
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In an action for mental anguish for failure to deliver a telegram informing plaintiff
of her father's death, an instruction held not bad as assuming facts. Western Union
Telegraph Co. v. Gest (Civ. App.) 172 S. W. 183.

In action on note, instruction held not objectionable, as assuming that court thought
that part of defendants were sureties. First State Bank of Amarillo v. Cooper' (Civ.
App.) 179 S. W. 295.

In action on fire policy, court did not err in refusing a peremptory instruction for de
fendant assuming, as a matter of law, that the evidence was not sufficient to raise the
issues of waiver and estoppel. Mechanics' & Traders' Ins. Co. v. Dalton (Civ. App.) 189
S. W. 771. .

In action on note for insurance premium, a requested instruction, assuming that a
contract regarding the note was not abrogated by the company's refusal to issue the pol
icy, was properly refused. Texas Life Ins. Co. v. Huntsman (Civ. App.) 193 S. W. 455'.

172. ,-- Actions relating to property.-In trespass to try title, a charge, assuming
that plaintiffs were in actual possession of the land when it was entered by trespassers,
but concluding with the admonition, "if .you find from the evidence that she, or they.
were in possession of the same," held, not objectionable as assuming such possession.
Glover v. Pfeuffer (Civ. App.) 163 S. W. 984.

In a suit to remove a cloud, where the evidence raised the issue whether the land
was a public alley, a charge assuming that it was not is properly refused. Perrow v.
San Antonio & A. P. Ry, Co. (Civ. App.) 178 S. W. 973, rehearing denied 181 S. W. 496.

173. -- Actions for torts in general.-In action for injuries to property in crossing
accident, an instruction held properly refused, even if otherwise proper, because it made
driver's failure to heed warning negligence per se, whether or not an ordinarily prudent
person would have observed the warning. Texas Midland R. R. v. Nelson (Civ. App.)
161 a, W. 1088.

174. -- Negligence in general.-A requested charge which assumed, as a matter
of law, negligence from a contested fact was properly refused. Chicago, R. I. & G. Ry,
Co. v. Oliver (Civ. App.) 159 S. W. 853.

In an action for delay in delivering a telegram, an instruction on defendant's liability
for misrepresentations of the sending agent in informing plaintiff that the message had
been delivered held not objectionable in assuming defendant's negligence under certain
circumstances, etc. Western Union Telegraph Co. v. Erwin (Civ. App.) 164 S. W. 908.

An instruction in an action against a railroad company negligently failing to con

struct culverts in an embankment held-not objectionable as assuming a fact. Missouri,
K. & T. Ry. Co. of Texas v. Evans (Civ. App.) 183 S. W. 93.

An instruction specifying different features of negligence for which, if established,
defendant might be liable; held not error as assuming negligence by defendant. Rio
Grande, E. P. & S. F. Ry. Co. v. Starnes (Civ. App.) 185 S. W. 366.

An instruction that plaintiff was guilty of contributory negligence in the use of an

underground passageway if he knew such use to be dangerous held properly refused as

invading the province of the jury. Missouri, K. & T. Ry. Co. of Texas v. Cardwell (Civ.
App.) 187 S. W. 1073.

Requested charge that jury should not consider damages to cattle by reason of the
cows and calves being loaded in the same car was properly refused; as it assumed that,
it would be negligence to load them together, and excluded question of ordinary care in
so loading them. Panhandle & S. F. Ry. Co. v. Vaughn (Civ. App.) 191 S. W. 142.

Instructions should not assume that certain facts constitute contributory negligence,
but leave such issue to the jury. Abilene Gas & Electric Co. v. Thomas (Civ. App.) 194
S. W. 1016. ,

175. -- Personal injuries in general.-In action to recover for death by electrocu
tion an instruction that defendant's failure to turn off the current under certain circum
stances constituted negligence is erroneous. Abilene Gas & Electric Co. v. Thomas (Civ.
App.) 194 S. W. 1016.

176. '-- Personal injuries in operation of railroads in general.-An instruction held
not on the weight of evidence as assuming an engine struck cars with terrific force, but
to submit that as an issue of fact. Missouri, K. & T. Ry. Co. of Texas v. Perryman
(Civ. App.) 160 S. W. 406.

In an action for, injury to a railway mail clerk from a falling letter box, continued
after his, death by his surviving children, instruction as to defendant's negligence and
liability held objectionable as upon the weight of the evidence in assuming that defend
ant furnished a defective car and failed to inspect the car. Houston & T. C. R. Co. v.

Walker (Civ. App.) 167 S. W. 199, judgment reversed (Sup.) 173 S. W. 208, motion to re-:
tax costs granted (Sup.) 177 S. W. 954.

In a pedestrian's action for injuries when struck by railway cars, instruction, assum

ing that, as a matter of law, if he attempted to cross the tracks without looking or lis
tening and after warning he was negligent, was properly refused, when he testified that
he did look. Gulf, C. & S. F. Ry. Co. v. Sullivan (Civ. App.) 190 S. W. 739.

177. -- Injuries to passengers.-In an action against a carrier for personal inju
ries, charge that "if you find from the evidence that after plaintiff's wife was so injured
(if she was)" held not objectionable as assuming her injuries and hence a charge on the
weight of the evidence. Missouri, K. & T. Ry. Co. of Texas v. McCormick (Civ. App.)
160 S. W. 429.

In an action for injuries to plaintiff's wife while boarding a train, a charge held not
erroneous as assuming that the train started with a jerk which caused plaintiff's wife to
lose her balance. International & G. N. Ry. Co. v. Kruger- (Civ. App.) 163 S. W. 677.

In an action for injuries caused by the failure of a railroad company to keep its

station warmed and lighted for one hour after the departure of a passenger train, as re

quired by art. 6591, a charge held not erroneous as assuming that the plaintiff was a

passenger. Missouri, K. & T. Ry. Co. of Texas v. Cook (Civ. App.) 166 S. W. 453.
In action for injuries to woman alighting from street car, instructions held not erro

neous as assuming the conductor's failure to exercise due care. Galveston Electric Co.
v. Hanson (Civ. App.) 187 S. W. 533.
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In action for injuries to plaintiff's wife, an instruction that defendant was bound to
use the highest degree of care for her safety held erroneous as not predicating such care

upon determination whether she was a passenger and assuming such to be a fact in vio
lation of this article. Northern Texas Traction Co. v. Nicholson (Civ. App.) 188 S. W.
1028.

An instruction, assuming defendant railway company's negligence, is proper where
plaintiff passenger was injured in a derailment unexplained by defendant. Galveston, H.
& S. A. Ry. Co. ,v. Miller (Civ. App.) 191 S. W. 374.

178. -- Injuries to servants.-In an action for injuries to a servant, an instruc
tion which assumed that he knew of the danger in operating the machine, was mislead
ing, where he knew of one danger but not of the particular danger which caused the in
jury. Wichita Falls Motor Co. v. Bridge (Clv. App.) 158 S. W. 1161.

,

In an action by a servant who was burned by steam when the hose conducting the
steam to a drill blew off owing to the excessive pressure and the failure of the safety
valve to work, the court could assume in its charge that the master was guilty of negli
gence. Missouri, K. & T. Ry, Co. v. Burton (Civ. App.) 162 S. W. 479.

Instruction that, if foreman directing work unduly hastened employes, or if plaintiff
employe was injured as alleged, plaintiff would be entitled to recover, held erroneous,
as whether such acts were negligence, and whether such negligence was the proximate
cause of the injury, should have been submitted to the jury. Houston Belt & Terminal
nv. Co. v. Montello (Civ, App.) 165 S. W. 540.

In an action for injuries to a railroad construction employe, an instruction on the
doctrine of last clear chance held not erroneous, as assuming that the engineer and fire
man of the work train discovered plaintiff's peril in time to have avoided the injury.
Angelina & N. R. R. Co. v. Due (Civ, App.) 166 S. W. 918.

.

There being evidence making issues for the jury, on which depended the question of
a minor servant in a dangerous service having assumed the risks, unequivocally charging
that he assumed all the hazards ordinarily incident to his employment was affirmative
error. Cook v. Urban (Civ. App.) 167 S. W. 251.

In servant's action for injury from explosion in defendant's cement plant, instruction
on assumption of rtsk held not objectionable as assuming the accumulation of coal dust
as alleged in the petition. Southwestern Portland Cement Co. v. Moreno (Civ. App.) 181
S. W. 221.

Refusal of special charge on contributory negligence, which issue was submitted, held
not error, where it assumed that brakeman placed himself in a more hazardous position
than was necessary. San Antonio, U. & G. R. Co. v. Galbreath (Civ. App.) 185 S. W. 901.

179. -- Damages and amount of recovery.-In contractor's action for damages
from refusal to permit him to perform, instruction on measure of damages as to consid
ering irregularity of the job, distance from the contractor's home, and other expenses,
held propenly. refused as assuming that such matters were parts of the expense of per
formance. Waterman Lumber & Supply Co. v. Holmes (Civ. App.) 161 S. W. 70.

In suit for damages to a shipment of cattle, instruction on measure of damages held
objectionable, as assuming a difference between the value when they arrived and their
value had they arrived earlier, and as assuming that the cattle were damaged and failed
to arrive in a reasonable time. San Antonio & A. P. Ry. Co. v. Shankle & Lane (Civ.
App.) 183 S. W. 115. I

180. -- Uncontroverted facts or evidence.-The court in its instructions may as

sume a fact established by uncontradicted evidence. Watson v. Rice (Civ. App.) 166
S. W. 106; Missouri, K. & T'. Ry. Co. of Texas v. Burnett (Civ. App.) 162 S. W. 458;
Hamilton v. Fireman's FUnd Ins. Co. (Civ. App.) 177 S. W. 173; Richardson v. Wilson
(Civ. App.) 178 S. W. 566; Thornburg v. Moon (Civ. App.) 180 S. W. 959; White v. Peters
(Civ. App.) 185 S. W. 659; Townsend v. Pilgrim (Civ, App.) 187 S. W. 1021.

In an action for injuries to a passenger by being thrown down in the aisle of a pas
senger coach and injured by an extraordinary and unusual bump as the engine was

coupled to the coach, the severity of the movement not having been explained, the
court properly assumed that the carrier was negligent. Quanah, A. & P. Ry. Co. v.

Johnson (Civ. App.) 159 S. W. 406.
Where there was 'no dispute that the injuries to plaintiff continued up to the time

of the trial, it' would not be error in the charge to assume that his suffering continued
to that time. Yellow Pine Paper Mill Co. v. Lyons (Civ. App.) 159 S. W. 909'.

Instruction which assumed a breach of a contract of sale held not erroneous where
the undisputed fact showed such breach. Standard Milling Co. v. Imperial Rice, Co. (Civ.
App.) 160 S. W. 637.

In an action against a passenger carrier for damages caused by failure to furnish'
proper facilities for taking a train, it was not error for the court in his charge to as
sume that the train was one upon which the plaintiff had a right to ride; the carrier
having made no attempt to sustain the burden on it of negativing that fact. Trinity
& B. V. Ry. Co. v. Voss (Civ. App.) 160 S. W. 663.

In an action on an insurance policy, where the actual issuance of a policy was not
controverted, the court properly assumed it as a fact. International Order of Twelve
Knights & Daughters of Tabor v. Denman (Civ. App.) 160' S. W. 980.

In an action for an amount due on a contract, where it was liquidated, it is not im
proper for the charge to assume that any recovery should be for the sum agreed upon.
Spires v. McElroy (Civ. App.) 166 S. W. 457.

'

In proceedings to condemn land for a right of way of a ditch, an instruction assum
ing a fact held not erroneous, under the evidence. McKenzie v. Imperial Irr. Co. (Civ.
App.) 166 S. W. 495. ,

A party who admits in his pleading a fact is bound thereby, and the 'court may as
sume that fact in Its instructions. Richard Cocke & Co. v. New Era Gravel & De
velopment Co. (Civ, App.) 168 S. W. 988.

Where the execution of a deed by complainants to defendant was not a controverted
issue, the court. could charge the jury that they did so execute it. Irvin v. Johnson
(Civ. App.) 170 S. W. 1059.

Where the evidence is conclusive that plaintiff was an invitee when injured, an in
struction requiring the railroad company to exercise ordinary care to, keep its premises
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safe for him was not erroneous for assuming that he was an invitee. Missouri, K. & T.
Ry, Co. of Texas v. Kinslow (Civ. App.) 172 S. W. 1124.

The court in his charge may assume, as established, facts alleged in the petition and
not denied, and which are supported by uncontradicted evidence. Melado Land Co. v. Field
(Ctv. App.) 172 S. W. 1136.

In an action for injury to live stock in dipping, an instruction assuming that some
dipping had taken place was not erroneous, where that fact was uncontested. Missouri,
K. & T. Ry. Co. of Texas v. Cauble (Civ. App.) 174 S. W. 880.

Since the state treasurer's receipt for the money paid by a purchaser of school
Land, dated July 13th, did not controvert positive evidence afforded by an entry on

the treasurer's account that the payment was made on June 28th, it was not error for
the court to assume in an instruction that payment was made on June 28th. Houston
Oil Co. of Texas v. McGrew (Sup.) 176 S. W. 45, affirming judgment (Civ. App.) 143 S.
W. 191.

An instruction on acquisition of title by adverse possession held not objectionable,
in view of the undisputed evidence, as invading the province of the jury. Id.

181. Opinion or belief of judge as to facts.-In an action for negligence in transport
ing a shipment of cattle, an instruction which might have conveyed the impression that
the court did not believe the evidence justified a finding that defendants were negligent
was properly refused. Kansas City, M. & O. Ry. Co. of Texas v. Treadwell & Wilki
son (Civ. App.) 164 S. W. 1089.

Instruction, in action to quiet title, held not improper for indicating what the find
ings of the jury should be. Crosby v. Stevens (Civ. App.) 184 S. vy. 705.

In an action by real estate broker who claimed to have been the procuring cause
of a sale, a charge informing the jury what fact, in the opinion of the court would con

stitute the procuring cause is improper; that being a question for the jury. Andrew
v. Mace (Civ, App.) 194 S. W. 598.

182. Weight and sufficiency of evidence.-Requested instructions on the weight of the
evidence are properly refused. Kansas City, M. & O. Ry, Co. of Texas v. Corn (Civ.
App.) 186 S. W. 807; Glover v. Houston Belt & Terminal Ry, Co. (Civ. App.) 163 S. W.
1063; Burkhiser v. Lyons (Civ. App.) 167 S. W. 244; Magnolia Paper Co. v. Duffy (Civ:
App.) 176 S. W. 89; W. P. Carmichael Co. v. Miller (Civ. App.) 178 S. W. 976; Tur
ner v. McKinney (Civ. App.) 182 S. W. 431; Galveston, H. & S. A. Ry. Co. v. Moses (Clv,
App.) 184 S. W. 327; Beaumont, S. L. & W. Ry. Co. v. Manning (Civ, App.) 186 S. W. 387.

A requested charge, which is on the weight of the evidence, and which, so far as

proper, is covered by the general charge, is properly refused. Miller v. Campbell (Clv.
App.) 171 S. W. 251.

A charge held not on weight of evidence. First Nat. Bank of Ft. Wayne, Ind., v.

Howard (Civ. App.) 174 S. W. 719.
Charges should not be on the weight of the evidence. Thornburg v. Moon (Civ. App.)

180 S. W. 959.
183. -- Nature of instruction in general.-An instruction consisting of abstract

statements of the principles of law governing the case, and not affirmatively presenting to
the jury the issues involved, is not on the weight of the evidence. Atchison, T. & S.
F. Ry. Co. v. Bryan (Civ. App.) 162 S. W. 400.

An instruction as to the inconclusiveness of recited consideration in deed should be
omitted or so phrased as not to be on ·the weight of the evidence. Crass v. Adams (Civ.
App.) 175 S. W. 510.

185. -- Conflicting evidence.-An instruction that a person who stated to vendor in
purchaser's presence that he made no claim to land was estopped thereby held properly
r€fused as on the weight of evidence, where the evidence was conflicting as to what was

said in such conversation. Blount v. Henry (Civ. App.) 160 S. W. 418.

186 •.
-- Uncontroverted evidence.-A charge that the undisputed evidence showed

that defendant was indebted to plainUff after all the undisputed items were deducted in
a certain sum beld to invade the province of the jury, where such evidence was not
undisputed. Look v. Bailey (Civ. App.) 164 S. W. 407.

In lumber company's servant's action for injuries, charge was not on weight of
evidence which told jury that there was a customary and proper passageway for hauling
of logs other than way which defendant's mule driver took, a point undisputed in evi
dence. Kirby Lumber Co. v. Bratcher (Civ. App.) 191 S. W. 70{).

188. -- Nature of action or issue in general.-In an action for a broker's com

mission, a requested instruction that letters, introduced by the plaintiff as declarations
on the part of the defendant of plaintiff's exclusive agency, failed to show such agen
cy. was a charge upon the weight of the evidence. McFarland v. Lynch (Clv. App.) 159
S. W. 303.

.

189. -- Actions relating to property.-In an administrator's action to recover cer

tain property, an instruction that the jury should consider a house and lot in G. as the
community property of the deceased wife of plaintiff's intestate and -her former hus
bend held erroneous, as on the weight of the evidence. Douthitt v. Farrar (Civ. App.)
159' S. W. 182.

An instruction in trespass to try title held objectionable as on' the weight of the
evidence. Davis v. Houston Oil Co. of Texas (Civ. App.) 162 S. W. 913.

An instruction, in an action for land claimed by defendant by adverse possession in
submitting the question of defendant's intention, that the intention or lack of intention
of a party may be determined by the facts and circumstances in evidence was not on

the weight of the evidence. Allison v. Arlington Heights Realty Co. (Civ. App.) 164 S.
W. 1033 .:

A requested instruction relative to the comparative weight of locative calls, and di
rectory or incidental passing calls contained in field notes, held properly refused as

on the weight of evidence. Hermann v. Bailey (Civ. App.) 174 S. W. 865.
A charge that the jury should not consider the fact that defendant's deed made calls

for an alley, the existence of which was in controversy, is improper, being on the weight
of the testimony. Perrow v. San Antonio & A. P. Ry. Co. (Ctv, App.) 178 S. W. 973, re

hearing denied 181 S. W. 496.
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In an action involving disputed boundary line, a charge on an agreed boundary line
held improper as on the weight of the evidence. Cosgrove v. Smith (Civ. App.) 183 S. W.
109.

Instructions, in trespass to try title to land alleged to be part of an old grant, that
the jury should consider only the boundary on issue of mistake in old plat and as it ex

isted at the time of the grant, were not erroneous, as they left the jury free to deter
mine where the boundary was. Crosby v. Stevens (Civ. App.) 184 S. W. 705.

A charge that it was the duty of a surveyor to extend a correct description of
courses and distances into. the field notes, and map accompanying such field notes, .and
until reverse was proven it would be presumed the surveyor did his duty in those
respects, held not erroneous, as on the weight of the evidence. Dunn v. Land (Civ. App.)
193 S. W. 698.

190. -- Contracts and actions relating thereto in general.-An instruction that

plaintiff would be entitled to recover if the jury believed its testimony, unless the con

tract; if any was made, was not breached or canceled by deiendant "as alleged by it,"
was not objectionable as a charge on the weight of the testimony. Cooper Cotton Oil Co.
v. Cooper Gin Co. (Civ. App.) 160 S. W. 40l.

In an action for breach of a lease to which defendants claimed their signatures had
been obtained by the fraud of plaintiffs' agent, an instruction, containing a clause

"by reason of the fraudulent representation" of such agent, was not objectionable as on

the weight of the evidence. Taber v. Eyler (Civ. App.) 162 S. W. 490.
In an action for broker's commissions, alleged to have been earned by negotiating a

contract for the exchange of real property, an instruction that if the jury believed a

certain fact, hypothesized, plaintiff was entitled to recover $171, held not objectionable
as on the weight of the evidence. 'J_'evebaugh v. Smith Land Go. (Civ. App.) 163 S. W.
664.

Ir structions that, in an action on implied contract, it is only necessary ·for the plain
tiff to show that he performed acts as the broker of the seller, and that the latter

adopted his acts and accepted his agency, and that, "where a broker was the procuring
cause of a sale, * * * it is immaterial '" * * that he did not personally con

duct the negotiations, '" '" *" were not objectionable as upon the weight of evi
dence, being mere abstract legal propositions not applicable directly to any issue. Mc

Kinney v. Thedford (Civ. App.) 166 S. W. 443.
In a garrrlshmerrt proceeding against the owner of a building for labor and mate

rials furnished a contractor, an instruction that, if the latter did not construct the
house in accordance with the contract, the owner could only retain an amount suffi
cient to remedy the defects held not objectionable as on the weight of the evi
dence. Funk v. House (Civ. App.) 168 S. W. 48l.
-

In action for alleged necessaries, instruction to find the goods to be necessaries as

against the wife held calculated to impress the jury that they were necessaries as

against the husband. Trammell v. Neiman-Marcus Co. (Civ. App.) 179' S. W. 27l.
Instruction on right of the holder of an option to purchase land to have proceeds of

sales to other persons applied to his debt held not on the weight of evidence. Lester v.

. Hutson (Civ. App.) 184 S'. W. 268.

191. -- Bms -and notes.-In action on a note, a requested instruction held prop
erly refused, being on the weight of the evidence. First State Bank of Amarillo v. Coop
er (Civ. App.) 179 S. W. 295.

192. -- Sales.-In action for price of lumber which defendant claimed to have re

jected, where his pleading and evidence showed the use of a small quantity of the lum
ber by mistake, instruction that he could not accept in part and reject in part held prop
erly refused as on the weight of the evidence. Continental Lumber & Tie Co. v. Miller
(Civ. App.) 161 S. W. 927.

193. -- Carriage of goods and live stock.-In an action against a carrier -ror in
juries to a shipment of live stock, a charge that one claim of negligence was that the
cars were improperly bedded, and that if this fact was true it was negligence, was not
upon the weight of the evidence, in that it detailed facts relied upon by the plainti.ff.
Missouri, K. & T. Ry, Co. of Texas v. Mulkey & Allen (Civ. App.) 159 S. W. 111.

In action for injuries to shipment of cattle which the shipper accompanied and un

loaded and dipped under quarantine regulations, instruction that the carriers owed no

duty to deliver them in good condition, but were only responsible for negligence, held
not on the weight of the evidence. Good v. Texas & P. Ry, Co. (Civ. App.) 16'6 S. W.
670.

In an action against connecting carriers for injuries to cattle, a charge that there
was no evidence warranting a finding that the cattle were roughly handled by the first
carrier, where there was evidence from which that fact might have been inferred, was
a charge upon the weight Of testimony. Houston & T. C. R. Co. v. Hawkins & Nance
(Civ. App.) 167 S. W. 190.

In an action against a carrier for rough handling and delay in transporting cattle,
an instruction held properly refused as on the weight of the evidence. Houston & T.
C. R. Co. v. Lindsey (Civ. App.) 175 S. W. 708.

In action for damages to shipment of live stock, requested charge as to the manner
in which cattle recovered after the injury should be refused, as a charge 'on the weight
of the evidence. Panhandle & S. F. Ry, Co. v. Morrison (Civ. App.) 191 S. W. 138.

184. -- Transmission of telegrams.-The requested instruction, in an action for
delay in delivering a telegram, announcing death and place and time of funeral of the
sister of plaintiff's wife, that the wife was presumed to know the schedule of trains
which she could take and thereby seasonably reach such place is properly refused as
on the weight of evidence. Western Union Telegraph Co. v. Taylor (Civ. App.) 167 S. W.
289.

195. -- Torts in general.-In an action for libel, defendant's requested charge on
its liability in the absence of express malice held properly refused, as being on the
weight of the evidence. Houston Chronicle Pub. Co. v. Bowen (Civ. App.) 182 S. W. 61.
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196. -- Negligence in general.-A requested charge that the existence of certain
facts constituted negligence held objectionable as a charge on the weight of the evi
dence. Carter v. South Texas Lumber Yard (Giv. App.) 16{) S. W. 626.

In an action for the injury to plainfiff's sailboat by defendants' failure to lift a

bridge, which they were operating under a contract with the owner, high enough to per
mit the vessel to pass, it was error to charge, as a matter of law, that a failure to lift
the bridge to a perpendicular position was negligence; that being a jury question. Gal
veston-Houston Electric Ry. Co. v. Stautz (Civ. App.) 166 S. W. 11.

A requested instruction that, if the hostler cut off a valve, and thereafter the valve
was opened by some person unknown, a verdict should be returned for defendant, held
properly refused, as being, in effect, a peremptory instruction that defendant's hostler
was not negligent. Gulf, T. & W. Ry. Co. v. Dickey (Civ. App.) 171 S. W. 1097.

Where the instructions in their entirety required the jury to find as facts the par
ticular acts of negligence complained of, they -were not objectionable as on the weight
of the evidence. Kansas City Southern Ry, Co. v. Coomber (Civ. App.) 173 s. W. 544.

In action against sleeping car company for loss of wearing apparel and 'consequent
mental embarrassment, instruction upon defendant's negligence held to be upon the
weight of the evidence and reversible error. Pullman Co. v. Moise (Civ. App.) 187 s.
W.249.

In an action for damages to an automobile by a street car, an instruction held prop
erly'refused as upon the weight of the evidence. Adams & Washam v. Southern Trac
tion Co. (Civ. App.) 188 S. W. 275.

In action for destruction of property by fire communicated from boarding cars on

defendant's Siding, defendant's requested special charges, directly on the weight of the
evidence, were properly refused. San Antonio & A. P. Ry, Co. v. Moerbe' (Civ, App.)
189. s. W. 128.

197. -- Personal injuries In general.-An instruction in a personal injury action
held on the weight of the evidence. Gulf, C. & S. F. Ry. Go. v. McKinnell (Civ, App.)
173 S. W. 937; Gulf, T. & W. Ry, Co. v. Dickey (Civ. App.) 173 S. W. 967.

Instruction that brakeman had right to assume that no telephone wires crossed
track with which he could come in contact, and that character of work and surround
ing conditions might be considered in determining contributory negligence, held not ob
jectionable. as charging upon the weight of evidence. Southwestern Telegraph & Tele
phone Co. V.· Clark (Civ. App.) 192 S. W. 1077.

An instruction that unless you believe from the evidence by a preponderance thereof
that the said injuries, if any, received by said H. were direct and proximate cause of
death, you cannot find for plaintiff, is not on weight of evidence in assuming that de
fendant is responsible for injuries. Texas & P. Ry, Co. v. Hughes (Civ. App.) 192 s.
W. 1091.

198. -- Personal injuries In operation of railroads in general.-In an action for
injury to plaintiff by frightening his team while waiting to drive across the track, an

instruction held not objectionable as intimating that a safe place to stop in approaching
a railroad crossing with a team was a place where travelers usually stopped. Missouri,
K. & T. Ry, Co. of Texas v. Burk (Ctv. App.) 160 s. W. 629.

An instruction requiring the operatives of trains over city crossings to keep such
a lookout to avoid injuring persons on the cresstngs as a person of ordinary prudence
would keep under like circumstances, considering the character and extent of the use

of such crossings, held not on the weight of the evidence. Missouri, K. & T. Ry. Co.
of Texas v. Kepnon (Civ. App.) 164 S. W. 867.

.

A requested instruction as to contributory negligence in a railroad crossing collision
case held not on the weight of the testimony. Ft. Worth & D. C. Ry. Co. v. Alcorn

(Civ. App.) 178 s. W. 833.

199. -- Injuries to passengers.-In action for injuries sustained while riding on

freight train with cattle, instructions as .to liability if plaintiff voluntarily rode in the
cattle car held not on the weight of the evidence. Gulf, C. & S. F. Ry, Co. v. Stewart
(Civ. App.) 164 s. W. 1059.

An instruction, in an action for injuries to a street car passenger, held not on the
'weight of the evidence. Dallas Consol. EJectric St. Ry, Co. v. Stone (Clv. App.) 166
s. W. 708.

In an action for injuries to an intoxicated passenger by falling out of an open vesti
bule door of defendant's coach, an instruction that the door should have been closed, and
that the carrier was bound to exercise a high degree of care to accomplish that end,
held erroneous as on the weight of the evidence. St. Louis Southwestern Ry, Co. of
Texas v. Christian (Civ. App.) 169 S. W. 1102.

Instruction that it was negligence for passenger to pass from car to platform while
the car was moving held properly refused as invading the province of the jury. Inter

. national & G. N. Ry, Co. v. Jones (Civ. App.) 175 s. W. 488.

200..-- Injuries to servants.-In a switchman's action for personal injuries, a

charge that, if the roadbed was so defective as to make switching dangerous, defend
ant would be negligent was error. Trinity & Brazos Valley Ry. Co. v. Lunsford (Civ.
App.) 160 S. W. 677.

In a brakeman'S action for injuries by slipping from a step of the tender, instruc ..

tion as to the -dangerous condition of the step and as to defendant's negligence in main
taining it held not 'on the weight of the evidence. St. Louis Southwestern Ry. Co. of
Texas v. Martin (Civ. App.) 161 s. W. 405.

An instruction in an action for injuries to an employe in a coal mine held not on

the weight of the evidence. Burnet FUel Co. v. Ellis (Civ. App.) 1,62 s. W. 911.
A charge, in an action for the death of a servant, killed by .an explosion of steam

pipes, held not erroneous as on the weight of the evidence. Texas Power & Light Co.
v. Bird (Clv. App.) 165 S. W. 8.

In a personal injury action by a servant, a charge that, if plaintiff was gUilty of
contributory negligence which directly contributed to his injuries, if any, thjs would
not bar .recovery, but would only go in diminution of damages, is in substantial accord
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with Rev, St. 1911, art. 6649 and is not On the weight of the evidence. Galveston, H.
& S. A. Ry. Co: v. Bosher (Civ. App.) 165 S. W. 93.

In an action for the death of an engineer by the. failure of switch tenders to prop
erly throw switches, where there was evidence that the engineer had the right to rely
upon a signal received from one only of the switch tenders, a request requiring him
to receive a signal from all was properly refused because upon the weight of the evi
dence. Trinity & B. V. Ry. Co. v. Dodd (Civ. App.) 167 S. W. 238.

In an action for a brakeman's death from falling from a freight car, the submission
·of the issue whether he was killed directly and proximately by defendant's negligence,
together with a definition of negligence, and the expression "violently thrown," used in

several of the issues, were not objectionable as a charge on the weight of evidence, but
a requested charge that there was no presumption that deceased was killed as a re

sult of defendant's negligence was improper as invading the province of the jury. Ft.
Worth & D. C. Ry, Go. v. Stalcup (Civ. App.) 167 S. W. 279.

A charge on contributory negligence in a personal injury action by a servant held
not erroneous as on the weight of the evidence: Planters' Oil Co. v. :Keebler (Civ. App.)
170 S. wi 120.

Instruction that if, after employe fell in front of moving train, switchman exercised
ordinary care to' signal. the engineer, and the engineer used ordinary care to stop, the
train, to find for defendant, held properly refused, as whether this was all within their

power was for the, jury. Pecos & N. T. Ry .. Go. v. Welshimer (Civ. App.) 17!} S. W. 263.
An instruction on the weight of the evidence held properly refused. Id.
In servant's action for injury charge held not to violate this article. Pierce-Fordyce

Oil Ass'n v. Farrow (Civ. App.) 173 S. W. 1007. .

Charge that burden is on defendant of showing assumption of risk by preponderance
of �vidence, no matter by which side adduced, to be considered in its entirety, held not

objectionable as invading province of jury. Barnhart v. Kansas City, M. & O. Ry. Co.
of Texas (Sup.) 184 S. W. 176 .

. In a servant's action for injuries, there being a conflict in evidence as to the fact
of employment, an instruction that plaintiff was acting as the servant of defendant was

improper. Houston Chronicle Pub. Co. v. Murray (Civ. App.) 185 S. W. 407.
In a servant's action for injuries, where plaintiff testified that he was ordered by

the conductor to uncouple cars, language of an instruction, if plaintiff went between
the cars to manipulate the couplers, under immediate control and eye of the conductor
to uncouple two of the cars, was not on the weight of the evidence or an enlargement on

the testimony. Pecos & N. T. Ry. Co. v. Chatten (Civ. App.) 185 S. W. 911.
Instruction in servant's action for injuries, held properly refused as being on the

weight of evidence. Missouri, K. & T. Ry, Co. v. Masqueda (C'iv. App.) 189 S. W. 328.

201. -- Damages or amount of recovery.-In an action against a carrier for in
juries to a shipment of cattle which were fed for some time after the injury, an in
struction that there could be 110 recovery for any apparent damage to the cattle if they
afterwards recovered is properly refused as on the weight of the evidence, because
singling out part of the evidence, tending to show no loss. Missouri, K. & T. Ry. Co.
of Texas v. Mulkey & Allen (Civ. App.) 159 S. W. 111.

.

An' instruction fixing plaintiff's measure of damages to a shipment of goats as the
difference in the market value at destination, if properly transported, and their market
value in the condition in which they actually arrived was on the weight of the evi
dence where the evidence made it a jury question whether the written contract fixing
the maximum value oj the goats was valid. Galveston, H. & S. A. Ry. Co. v. Sparks
«nv. App.) 162 S. W. 943.

A requested charge, in an action for. damage to realty by the construction of rail
road terminal yards, that, if the market value of the property for any use to which
it might be put immediately after the construction of the tracks was equal to or greater
than its 'market value immediately before their construction, the jury should find for
defendant held not upon the weight of the evidence. Houston Belt & Terminal Ry. Co.
v. Wilson (Civ. App.) 165 S. W. 56!}.

Instruction that, if the cars contained the amount shown by the bills of lading, the
carrier was not liable for a shortage held not objectionable as taking from the jury
the question whether the plaintiff's scales weighed short and the determination of what
the shortage actually was. Gulf, C. & S. F. Ry, Co. v . .Justin Mill & Ellevator Go. (ClV.
App.) 168 S. W. 411..

.

An instruction on diminished earning capacity as a measure of damages for per
sonal injuries held not objectionable as a charge upon the weight of the evidence. Gulf,
C. & S. F. Ry. Co. v. McKinnell (Civ. App.) 171 S. W. 1091.

In action for damages to shipment of cattle, requested charge as to temporary na

ture of damages and the degree to which cattle would have recovered with proper care
and handling by shipper, should be refused, because on the weight of the evidence.
Panhandle & S. F. Ry. Co. v. Vaughn (Civ. App.) 191 S. W. 142:

A charge in an action for damages for flooding lands that the jury could consider
. certain specific elements of damage held on the weight· of the evidence. City of Ft.
Worth v. Bur-tori (Civ. App.) 193 S. W. 228.

II. FORM, REQUISITES AND SUFFICIENCY OF INSTRUCTIONS

(A) In General
212. Written instructions-Heading or' dellvery to jury.-Despite Court Rule 62a

(149 S. W. x), the failure of the trial court to prepare and read its charge to the jury
before argument held prejudicial, though no objections to the charge given were given
or reserved. International & G. N. Ry, Co. v. Parke (Civ. App.) 169 S. W. 397.

Tnis article and article 1970, which require the court to prepare and read its charges
to the jury before argument, are mandatory. Id.

215. -- Language and punctuation.-Court should avoid word "desideratum" and
use instead words generally used and concerning the meaning of which jury can have
no doubt. Dunn v. Land (Civ. App.) 193 S. W. 698.

'
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218. Repetltlon.-In action for injuries to person attempting to. pass between cars
of train blocking a crossing, special charge held not to unduly repeat an issue already
submitted in the general charge. Engle-field v. International & G. N. Ry, Co. (Civ.
App, ) 159 S. W. 1033.

Repeated references in an instruction as to the conditions upon which plaintiff may
recover, or what defenses will defeat a recovery, is not reversible error, if the repeti
tions are necessary to apply the rules of law to the various phases of the evidence, and
the grouping of the facts of the particular case in an instruction, after generally de
fining assumed risk, and the appltca.tlon of law thereto, was not erroneous as an un

due repetition of the defense of assumed risk. Carter v. Missouri, K. & T. Ry, Co. of
Texas (Giv. App.) 160 S. VV·. 987.

Where the evidence is so conflicting as to authorize the jury to find for either party,
instructions so emphasizing and repeating the theory of plaintiff's cause that they
amount to a peremptory instruction for him are erroneous. Risinger v: Sullivan (Civ.
App.) 161 s. W. 397.

In trespass to try title, held, that a charge as to defendant's claim under a void
sheriff's deed and by estoppel, containing a repetition of what constituted an estoppel
and as to defendant's burden of proof was not a proper presentation of the law of the
case. Lafferty v. Wilson (Civ. App.) 162 S. W. 379.

Where the issue of contributory negligence was submitted in several paragraphs of
the charge, it was immaterial that other paragraphs did not refer to such issue. Mis
souri, K. & T. Ry, Co. of Texas v. Stogner (Civ. App.) 163 S. W. 319.

Where contributory negligence is defined in one paragraph of a 'charge, the defini
tion need not be repeated in another. Glover v. Houston Belt & Terminal Ry, Co. (Civ.
App.) 163 S. W. 1063.

Repeating 12 times in the charge that the jury must believe "from a preponderance of
the evidence" the facts alleged by plaintiff tended to emphasize the burden cast by law
on plaintiff, and was probably harmful. 'Cook v. Urban (Civ. App.) 167 s. W. 251.

219. Sufficiency as to" SUbject-matter In general.-Vernon's Sayles' Ann. Civ. St.
1914, art. 1970, providing that judge shall prepare and deliver written charge to jury on
law of case, and this article, requiring charge to be presented to counsel before being
read to jury, do not relieve trial judge of common-law duty to give charge on law of
case, unless expressly waived. Whaley v. McDonald (Civ. App.) 194 S. W. 409.

221. -- Deflrrlt lcn of terms.-An instruction defining "equivalent to cash," as

used in the court's charge, held not misleading. Brown v. First Nat. Bank of C'orsicana
(Civ. App.) 175 s. W. 1122.

224. Statement of issues.-Where the issues were correctly set forth in the charge,
error cannot be assigned to the failure in the preliminary statement of the case to state
the allegations of the petition in connection with an instruction that the burden of proof
rests upon the plaintiff. Yellow Pine Paper Mill Co. v. Lyons (Civ. App.) 159 S. W. 909.

While it may not be necessary to make a preliminary' statement of the issues raised
by the pleadings, it is not error in the charge to state the issues by copying a part of
the petition. Lisle-Dunning Const. Co. v. McCall (Civ. App.) 167 S. W. 810.

In an action against a surety, where the answer alleged that the plaintiff had failed
to record the mortgage securing the debt, an instruction that defendant's answer alleged
an agreement between the parties that the plaintiff was to exhaust the mortgaged prop
erty before the defendant should become liable was a misstatement of the issues. Baker
v. Drake (Civ. App.) 185 S. W. 879.

It is the better practice for the trial judge to summarize the pleadings on the is
sues to be determined. Panhandle & S. F. Ry. Co. v. Morrison (Civ. App.) 191 s. W. 138.

225. -- Referring jury to pleadings.-It is the better practice for the court in its'
charge to distinctly instruct the jury as to the issues involved, and the practice of re

ferring the jury to the pleadings for the issues. is not to be encouraged. Adams &
Washam v. Southern Traction Co. (Civ.· App.) 188 s. W. 275.

Instruction referring jury to plaintiff's petition for statement of injuries claimed is
not. erroneous, although the court mentioned wrong paragraph of the petition. Andrews
v. Wilding (Civ. App.) 193 S. W. 192.

.

226. -- Conflicting Issues and grounds of verdict.-A plaintiff may rely upon in
consistent grounds of recovery, and, where he may prevail upon either, he can have
both submitted to the jury; but the instructions embodying such submission should be
in the alternative, rendering it plain that a recovery may be had upon only one. Texas
& P. nv. Co. v. Matkin (Sup.) 174 s. W. 1098, affirming judgment (Clv. App.) 142 S.
W.604.

227. Evidence and matters of fact In general.-Where junior surveys were admissi
ble to show their general location on the ground, but not to establish lines and corners
of a senior survey, instructions that the junior surveys were to be considered for all
purposes except the bald declaration as to the location of the line should not be con

sidered, were sufficient to limit the legitimate purpose of the evidence. Maddox v. Dav-'
ton Lumber Co. (Civ. App.) 188 S. W. 958.

228. -- Stating, grouping or summarizing facts or evidence.-When it is proper
for an instruction to refer to a statute, its provisions should be stated and the jury in
formed as to what bearing they have on the. case. International & G. N. R;v. Co. v.

Bandy (Civ. App.) 163 S. W. 341.
In an action against railway company for failure to maintain substantial bridge which

in flood damaged county bridge, requested instructions. held not to present a consideration
of all relevant facts. San Antonio & A. P. Ry. Co. v. Milam County (Civ. App.) 191 S.
W.571.

230. -- Directing verdict If specified facts are proved.-Whether certain facts
constitute negligence being for the jury, unless duty is imposed by statute, etc., it is er

ror to direct finding upon mere finding of existence of acts alleged, without further find
ing on part of jury that such acts constitute negligence. Quanah, A. & P. Ry. Co. v,

Price (Civ. App.) 192 s. W. 805.
506



Chap. 13) COURTS-DISTRICT AND COUNTY-PRACTICE IN Art. 1971

233. -- Presumptions and burden of proof.-In an employe's action for injuries,
where it is not clear that contributory negligence has been shown, as a matter of law,
the court should charge that the burden is on the defendant to prove contributory negli
gence. Reliable Steam Laundry v. Schuster (Civ. App.) 159 S. W. 447.

Where there was no contention that notices of assessments were or could have' been
mailed at any other time than that claimed by defendant, an instruction that the burden
of proof was upon defendant to show that notices were mailed at that time held not ob
jectionable. State Division, Lone, Star Ins. Union, v. Blassengame (Ctv. App.) 162 S.
W.6.

In action on policy prohibiting assignment, unless otherwise provided by agreement,
instruction that notification to the insurer was not sufficient, that assent by the insurer
was also required, and that, if notification was given, its assent would be presumed, un

less it declined to accept the transfer, held proper and not erroneous, as placing the bur
den on insurer to prove nonconsent. Northern Assur. Co., Limited, of London v. Morri
son (Civ. App.) 162 S. W. 411.

Where the court charged that plaintiff had the burden of proving the material allega':
tions of the petition by a preponderance of the evidence, a charge directing a recovery
for defendant if certain facts were not established was not objectionable as leading the
jury to believe that defendant had the burden of proof. Mclndoo v. Wood (Civ. App.) 162
S. W. 488.

An instruction that, if the jury found- from the preponderance of the evidence that
plaintiff had no reasonable expectation of receiving any pecuniary benefit from the de
cedent, the jury should find for defendant was erroneous as placing the burden of proof
upon defendant to show that decedent would not have contributed anything to plaintiff.
St. Louis, B. & M. Ry. Co. v. Jenkins (Civ. App.) 163 S. W. 621.

In action to rescind contract for fraud, instruction that contracts are presumed fair,
and not fraudulent, and that the party attacking them had the burden of proving fraud,
held properly refused, as it was improper to charge as to the effect of such presumption.
Underwood v. Jordan (Civ. App.) 166 S. W. 88.

In an action for injuries to an employe from the negligence of
-

the foreman giving an

improper order, a charge directing a verdict for the employer if an ordinarily prudent
person, under same circumstances, would have given the order, and that, though-the fore
man gave the order, that fact alone was not negligence, did not shift to the employer the
burden of proving freedom from negligence. Houston & T. IC. R. Co. v. Coleman (Civ.
App.) 166 S. W. 685.

_ _

In an action for an employer's breach of a contract of employment, an instruction'
placing on plaintiff the burden of showing that he made diligent efforts to obtain other
employment without success was error. :M'iller v. Sealy Oil Mill & Mfg. Co. (Civ. App.)
166 S. W; 1182.

_

In an action for injuries to a licensee who was struck while on the right of way of a

railroad company by a piece of scantling thrown from a moving train, an instruction on

the negligence of the railroad company held not improper, as casting upon the company
the burden of keeping its tracks in good condition for the benefit of licensees. St. Louis
Southwestern ·Ry. Co. of Texas v. Balthrop '(Civ. App.) 167 S. W. 246.

In an action against a carrier for injury to live stock, a charge field not error as

placing the burden upon defendant to show a defense, where the burden was expressly
placed on plaintiff to prove his case by another instruction. Missouri, K. & T. Ry. Co. of
Texas v. Cauble (Civ. App.) 174 S. W. 880.

In an action for injuries to horses during shipment, instructions as to the burden of
proof held sufficient. Southern Pac. Co. v. W. T. Meadors & Co. (Civ. App.) 176 S.
W.882.

The court, in charging the jury, should apply the rule as to the burden of proof to
plaintiff's alleged cause of action, and then apply it also to defendant's defense or de
fenses. Instruction to find for defendant if certain facts are found by a preponderance of
the evidence held misleading and by implication to shift the burden of proof, where such
facts are a mere negative of the cause of action, but not objectionable when such facts
constitute special defensive matter. Boswell v. Pannell (Sup.) 180 S. W. 593.

Instruction, that burden was on plaintiff to show defendant instituted prosecution
without probable cause and with malice and intent to injure, was not bad as depriving
plaintiff of benefit of presumption of malice and intent artstng from want of probable
cause, or as' asserting that defendant could be actuated with malice while without intent
t.e:> injure. Rainey v. Old (Civ. App.) 180 S. W. 923.

,.
A charge that shipper had burden of proof in an action for injuries to a shipment

held not objectionable on theory that where carrier receives shipment in good condition,
it is bound to excuse injury. Cleburne Peanut & Products Co. v. Missouri, K. & T. Ry.
Co. of Texas (Civ. App.) 184 ·S. W. 1070.

A requested charge on the burden of proof in an action against a railroad company
for the killing of a cow, held incomplete and properly refused. Kansas City, M. & O. Ry.
Co. of Texas v. Oates (Civ. App.) 185 S; W. 1014.

In an action on purchase price notes, a requested instruction that plaintiff had the
burden of proving its compliance with the sales contract is properly refused as mislead
ing, since, after introduction of the notes, defendant buyer had the burden of showing
the contract was obtained by fraud or breached by plaintiff. Varley v. Nichols-Shepard
Sales Co. (Civ. App.) 191 S. W. 611,

234. �- Failure to produce evidence.-Where the general charge authorized a re

covery if defendant was negligent in constructing or operating its electric plant, it was

error to refuse instructions eliminating grounds of negligence alleged, but not supported
by evidence. Abilene Gas & Electric Co. v. Thomas (ICiv. App.) 194 S. W. 1016.

235. Weight and effect of evidence.-The rule that in a particular case the evidence
must be clear and convincing to justify equitable relief by reformation of an instrument
should not be given in the charge to the jury. Western Assur. Go. v. Hillyer-Deutsch
Jarratt Co. (Civ. App.) 167 S. W. 816.

240. Preponder-ance of evidence.-Where the court had charged that the burden was

Upon the plaintiff to establish his case by a preponderance of the evidence, it was prop-
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er to refuse a requested charge that if the evidence left the jury in doubt, they should
return a verdict for the defendant. Moore v, Lehmann (Civ. App.) 165 S. W. '8lo

242. -- Degree of proof required In general.-Charge requiring facts relied upon as

grounds for recovery to be established by clear preponderance of evidence, held to impose
too great a burden. Wyatt v. Chambers (Civ, App.) 182 S. W. 16.

245. Argumentative instructions.-Argumentative instructions held properly refused.
W. P. Carmichael Co. v. Miller (Civ. App.) 178 S. W. 9,76; Cleburne) St. Ry. Go. v. Bar
ber (Civ. App.) 180 S. W. 1176; Bomar v. Munn (Civ. App,) 158 S. W. 1186; Glover v.

Houston Belt & TerminalRy. Co. (Civ. App.) 163 S. W. 1063; Kansas City, M. & O. Ry,
Co. of Texas v. Treadwell & Wilkison (Giv. App.) 164 S. W. 1089; Kansas City" M. &
O. Ry, 'Co. of Texas v. Corn (Civ. App.) 186 S. W. 807; Gulf States Telephone Co. v.
Evetts (Civ. App.) 188 S. W. 289.

In action to rescind contract for fraud, instruction that contracts are presumed fair,
and that the party attacking them had the burden of proving fraud, held properly refused
as argumentative. Underwood v. Jordan (Civ. App.) 166 S. W. 88.

A requested charge, which is argumentative, and which, so far as proper, is covered
by the main charge, is properly refused. Miller v. Campbell (Civ. App.) 171 S. W. 251.

Instruction in action by optionee on contract of sale held not argumentative. Lester
v. Hutson ,(Civ. App.) 184 S. W. 268.

246. Confused or misleading instructions.-Instructions in an action for injuries to
an employe defining vice principal, held not misleading. Kirby Lumber Co. v. Williams

(Civ. App.) 159 S. W. 309.
In an action against connecting carriers for injury to cattle, an instruction that de

fendants were liable, if at all, only for· the loss or damage, if any, accruing on its own

line, and neither defendant was Hable for any loss occurring on any other of the defend
ants' lines, was not defective as confusing the terms "occurred" and "accrued." Mis
souri Pac. Rv, Co. v. Cheek ('Ctv. App.) 159 S. W. 42'7.

Inadvertent use of the word "act" instead of "injury" in defining proximate cause

held not to have misled the jury, nor subject to complaint by a party who asked no spe
cial charge. Reliable Steam Laundry v. Schuster (Civ. App.) 159 S. W. 447.

An instruction allowing compensation for nursing and attention to plaintiff's child
until "cured" is not erroneous, because, her limb having been amputated, defendant
claims she would never be cured, as "cured" means the act of healing, to heal a wounded
limb, and the jury could not have construed it as contended. Ft. Worth & D. C. Ry. Co.
v, Wininger (Civ, App.) 159 s. W. 881.

In an action against a carrier for personal injuries, charge as to plaintiff's efforts to
procure treatment and as to defendant's liability held not objectionable as being mislead
ing or confusing. Missouri, K. & T. Ry. Co. of Texas v. McGormick (Civ. App.) 160 S.
W.429.

Charge, in brakeman's action for injury, that unless the jury should find the existence
of all the facts enumerated in a previous paragraph of the charge they should return a
verdict for defendant, held not confusing. St. Louis Southwestern Ry, ICO. of Texas v.
Martin (Civ. App.) 161 s. W. 405.

An instruction on contributory negligence held not misleading. Texas Midland R. R.
v. Wiggins (Civ. App.) 161 S. W. 445.

In a will contest, an instruction that it was incumbent upon proponent to prove to
the satisfaction of the jury that testator was possessed of testamentary capacity was

misleading. In re Bartela' Estate (Civ. App.) 164 S. W. 859.
Where, in trespass to try title, plaintiffs claimed no title by limitation to land which

passed from their ancestor to defendant, but only as to another tract in controversy, a

charge that plaintiffs could not claim by limitation land which passed by regular chain
of title from their ancestor to defendant was not misleading; there being no contention
that defendant claimed title to the tract in controversy from plaintiffs' ancestor. Gosch
v. Vrana (Civ. App.) 167 S. W. 757.

Where court charged that to constitute sale the agreement must be unconditional,
failure to again use the term "unconditional" in stating facts to be found to warrant
finding for plaintiff held not misleading. Alamo Trust Co. v. Prudential Life Ins. Co. of
Texas (Civ, App.) 183 s. W. 787.

Instruction, in action by optionee on contract of sale, held not ambiguous. Lester v,
Hutson (Civ, App.) 184 S. W. 268.

In an action against a carrier for damage to cattle by delay an instruction that plain
tiff might recover for extra shrinkage and bad appearance was not improper as mislead
ing in mixing two elements of damage, since they are so nearly similar in character as

to be substantially a common cause of loss. Gulf, C. & S. F. Ry, Co. v. Rodriquez (Civ,
App.) 185 s. W. 311.

.

In action for injuries from crossing accident, an instruction held erroneous as con

fusing and apt to mislead. Missouri, K. & T. Ry, Co. of Texas v. Robertson (Civ, App.)
189 s. W. 284.

Though the doctrine of presumed grant had no application in trespass to try title
in which the issue was as to boundary, a charge that there was no issue of limitation
and that the evidence should not be considered as establishing any adverse claim or right
was unnecessary and misleading. Dunn v. Land (Civ. App.) 193 S. W. 698.

In an action for injuries to a passenger when thrown from defendant's street car, an

instruction on negligence of plaintiff in attempting to alight while car was in motion,
and as to proximate cause held not misleading. Northern Texas Traction Co. v. Evans
(Sup.) 193 s, W. 1067.

247. Inconsistent or contradictory instructions.--In an action against a carrier for
personal injuries, charge as to plainttrr's efforts to procure treatment and as to de
fendant's liability held not objectionable as being contradictory. Missouri, K. & T. Ry.
Co. of Texas v. McCormick (Civ. App.) 160 8'. W. 429.

A jury cannot be required to harmonize confiicting charges, and, where such charg
es are given which may be material, the case will be reversed. Trinity & Brazos Valley
Ry. Co. v. Lunsford (Civ. App.) 1601 s. W. 677.
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Instructions, in an action for commissions for assisting to exchange property, con

cerning plaintiffs as acting for both parties held not inconsistent. T. A. Hill & Son
v. Patton & Schwartz (Civ. App.) 160 S. W. 1155.

A special charge making the carrier responsible for overloading cars with live stock,
if it supervised the loading, was conflicting with another charge exempting the carrier
from liability for overloading the cars, if the contract so provided. Galveston, H. &
S. A. nv. Co. v. Sparks (Civ. App.) 162 S. W. 943.

Instruction that burden was on plaintiffs to prove facts submitted as material to'
recovery, and was likewise on defendant to prove facts submitted as material to its
defense, held contradictory and calculated to lead the jury to believe that defendant had
the burden of disproving negligence. Galveston, H. & S. A. Ry, Co. v. Dozier (Civ.
App.) 162 S. W. 1019.

Where, in an action for the price of cotton, defendant pleaded estoppel, and the
court charged affirmatively in one part of the charge that plaintiff must prove his case

by a preponderance of the evidence and in another part charged to find for pla.lnt.iff if
defendant had not established its plea of estoppel, there was error, as it could not be told

i.pon which theory the verdict was rendered. Weld-Neville Cotton Co. v. Lewis (Civ.
App.) 163 S. W. 667.

Instructions that burden was on defendant to prove payment pleaded, and that re

ceipt was prima facie evidence of payment, held not to conflict. Richards v. Osborne

(Civ. App.) 164 S. W. 392.
In action against carriers for delay in transportation, instruction that neither car

rier was responsible for damage not directly or proximately caused by it, and another
instruction that the initial carrier was responsible for the delay on any of the con

necting carriers, and therefore entitled to recover over against the carrier responsible,
held contradictory. Texas & P. Ry. Co. v. Cauble (Civ. App.) 168 S. W. 369.

Instruction authorizing recovery if right of way fence was not sufficient under ordi
nary circumstances, and an instruction that it was not the company's duty to keep
gates shut, and that if the cattle entered while the gates were open to find for defendant,
held not in conflict. Ft. Worth & D. C. Ry. Co. v. Scheer (Civ. App.) 169 S. W. 1069.

.

On the trial of a claim to property levied as property of judgment debtor, a charge
that a debtor's sale must be accompanied by open change of possession held not to con

flict with one explaining delivery and possession. First Nat. Bank of Ft. Wayne, Ind.,
v. Howard (Civ. App.) 174 S. W. 7191.

.

In action for damages for failure to deliver telegram addressed to plaintiff relative
to seller's offer of stock, charge and special charge as to such offer held not conflict
ing. Western Union Telegraph Co. v. Gorman & Wilson (Civ. App.) 174 S. W. 925.

In a street car passenger's action for injuries from falling from the running board
of a car, held, that instructions given relative to negligence and contributory negligence
were not conflicting. Tennegkeit v. Galveston Electric Co. (Civ. App.) 182 S. W. 72.

The second part of an instruction on proximate cause held explanatory of what pre
ceded, and not a different definition. Missouri, K. & T. Ry, Co. of Texas v. Whitsett
(Civ. App.) 185 S. yv. 406.

248. Undue prominence of particular matters.-A requested special charge embodied
in the n.ain charge should be refused, where to give it serves to unduly emphasize the
point. Rodgers v. Texas & P. Ry. Co. (Civ. App.) 172 S. W. 1117.

Defendant is not entitled to select a single allegation of the petition and require
the court to charge that, to recover, pla.irrtiff must have established it by a preponderance
of the evidence. Hamilton Compress Co. v. Lawson (Civ. App.) 175 S. W. 474.

Undue emphasis of the cause of one party by reiteration of charges as to damages is
improper. Heldenfels v. School Trustees of School Dist. No.7, San Patricio County
(Civ. App.) 182 8'. W. 386.

.

In suit for damages to a shipment of cattle, instruction repeating all the issues of
negligence already submitted in preceding instructions gave undue emphasis to those
issues. St. Louis Southwestern Ry. Co. of Texas v. Kerr (Civ. App.) 184 S. W. 1058.

249. -- Evidence and matters of fact in general.-A party's right to a charge on

any specified group of facts which might constitute a defense does not' require the
giving of numerous differently phrased charges on such group of facts since this would
probably give undue prominence to such facts. Mayfleldv. Gause (Civ. App.) 164 S. W.
927.

Charge held improper because singling out facts in case and giving them undue em

phasis. Texas & P. Ry. Co. v. White (Civ. App.) 174 s. W. 953.
An instruction emphasizing evidence is properly refused. 'Texas & P. Ry. Co. v.

De Long (Civ. App.) 176 S. W. 874.
In an action on a note plaintiff claimed to have secured for value before maturity,

submission of issue whether plaintiff received the note on a particular day held improper,
giving undue weight to evidence that it was not received on that date; for pla irrtiff was
holder in due course of it and received it before maturity. First Nat. Bank of Garner,
Iowa, v. Smith (Civ. App.) 183 S. W. 862.

250. -- Nature of action or issue in general.-Where the only evidence to contra
dict defendant's testimony that he claimed adversely was by plainUff's manager that de
fendant stated that he did not intend to claim the land, and the general charge did not
affirmatively submit the issue of intention, held, that the charge affirmatively submitting
such issue was not objectionable, as giving undue prominence to the question of inten
tion. Allison v. Arlington Heights Realty Co. (Civ. App.) 164 S. W. 1033.

In an action for the purchase price of an automobile, which defendant denied had
b.een delivered, it was improper for the court to single out and weaken or destroy tes
broony as to the furnishing of a demonstrator to run the car and as to the housing
of the car by explaining to the jury the effect of such testimony. Lange v. Interstate
Sales Co. (Civ. App.) 166 S. W. 900 ..

.

In an action against a carrier for rough pandling and delay in transporting cattle,
an Instruction held properly refused as giving undue prominence to a part of the evi
dence. Houston & T. C. R. Co. v. Lindsey (Civ. App.) 175 S. W. 70'8.

In action to try title, defended on title by adverse possession, requested charge as to
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continuous poss.ession held properly refused, as giving undue prominence to the matter
of continuity. City of EI Paso v. Wiley (Civ. App.) 180 S. W. 661.

In a suit to determine a boundary, special charge, making the "agreement" generally
charged between the parties' predecessors have reference to the concrete point of dif
ference in the evidence whether it was intended to be temporary or permanent, held
not erroneous as unduly emphasizing the issue. Talley v. Bailey (Civ. App.) 181 S. W. 230.

In action for damages to shipment of live stock, requested charge singling out certain
facts which in part were claimed as an excuse for the delay was properly refused. Pan
handle & S. F. Ry, Co. v. Morrison (Civ. App.) 191 S. W. 138.

251. -- Negligence and personal injuries.-An instruction which, in stating the
converse of a proposition presented in a previous instruction, repeated the facts relied
on by plaintiff to constitute defendant's negligence was not erroneous as unduly im
pressing the jury with plaintiff's side of the case. Missouri, K. & T. Ry, Co. of Texas v.

Maples (Civ. App.) 1'62 S. W. 426.
In action for injuries sustained while riding on freight train with cattle, instruction

held not erroneous as placing too great emphasis on the question of negligence in
handling the train. Gulf, C. & S. F. Rv. Co. v. Stewart (Civ. App.) 164 S. W. 1059.

A requested instruction as to contributory negligence in a railroad crossing colli
sion case held not an isolation of acts disconnected with other facts sufficient to Con
demn it. Ft. Worth & D. C. Ry. Co. v. Alcorn (Civ. App.) 178 S. W. 833.

An instruction specifying different features of negligence for which, if established,
defendant might be liable, held not error as unduly emphasizing defendant's claimed neg
ligence. Rio Grande, E. P. & S. F. Ry, Co. v. Starnes (Civ. App.) 185 S. W. 366.

In section hand's action for injuries, splitting up in instructions single issue of train
crew's negligence in failing to give warning of approach of train was improper, tending
to place undue emphasis upon such issue and divert attention from, true issue. Chi
cago, R. I. & G. Ry. Co. v. Mitchum (Civ. App.) 194 S. W. 622.

254. Instructions correcting previous erroneous instructions and omissions.-Refusal
of requested charges that in determining the value of bank stock the jury could not
deduct the debts and circulation of the banks held improper, in view of another instruc
tion. Brown v. First Nat. Bank of Corsicana (Civ. App.) 175 S. W. 1122.

(B) Particular Actions or Lesues

256. In genel"'al.-The denial of a special charge submitting the question whether
the testatrix executed an alleged will with full knowledge of its contents was improp
er, where the instruction given did not clearly submit such issue. Rucker v. Carr (Civ,
App.) 163 S. W. 632.

An instruction defining residence as meaning living in a particular locality, although
the intent to make it a permanent home be not present, held correct. Littlefield v.

Clayton Bros. (Civ. App.) 19'4 S. W. 194.
257. Adverse possession.-In trespass to try title, instruction that a failure to keep

up the fence so as to exclude others did not necessarily interrupt the running of limita
tions held not misleading under the evidence. Dr-yden v. Makey (Civ. App.) 160 S. W.
30'2.

In trespass to try title, a charge that, if the land was inclosed by a fence for ten
years, plaintiffs could not recover, unless they asserted ownership by "continuous use"
for ten years, was not erroneous in failing to use the words "continuous cultivation,
use, or enjoyment" employed in the statute. Buie v. Penn (Civ. App.) 172 S. W. 547.

Instruction that if the public had used any portion of the land in controversy for a

street, plaintiff, claiming by limitation, could not recover was too general and calculated
to mislead the jury. Buchanan v. Houston & T. C. R. Co. (Civ, App.) 180 S. W. 625.

A charge that "adverse possession is a claim inconsistent with and hostile to the
claim of another" held not misleading as suggesting that defendant's possession could
be adverse, although against "another" than the owner. Houston Oil Co. of Texas v.

Stepney (Civ. App.) 187 S. W. 1078.
In trespass to try title, instruction on adverse possession held sufficient without giv

ing requested instructions thereon. Brown v. Fisher (Civ. App.) 193 8'. W. 357.
259.' Assumption of risk.-When plaintiff seeks a recovery upon the issue of discover-

ed peril as well as upon other theories, charges on assumed risk should be limited to be
-

considered only upon the other theories, as such defense cannot be urged to defeat lia
bility arising by reason of discovered peril. International & G. N; R. Co. v. Walters
(Civ. App.) 161 S. W. 916, judgment reversed on rehearing 165 S. W. 525.

An instruction on assumption of risk which fails to except from the general defini
tion of "assumed risk" those resulting from the master's negligence is properly refused,
being misleading and erroneous. Houston & T. C. R. Co. v. Menefee (C'iv. App.) 162
S. W. 1038.

Instruction in switchman's action for injuries held erroneous for attempting to com

bine contributory negligence and assumption of risk. Pecos & N. T. Ry, Co. v. Winkler
(Civ. App.) 179 S. W. csi.

Instruction making decedent car repairer assume risk of the danger by which he
was killed, by merely working outside a derail switch, held erroneous for ignoring neg
ligence of defendant in leaving switch to the repair track open. San Antonio & A. P. Ry.
Co. v. Littleton (Civ. App.) 180 S. W. 1194.

In action for injuries to section hand while removing wreck, instruction that he
did not a asurrue the risk of extrahazardous work unless he was warned and instructed,
and after such warning continued to work, held proper as applied to the facts. Mis-'"
sourt, K. & T. Ry, Co. of Texas v. Mooney (C'iv. App.) 181 S. W. 543.

Instruction that application assuming risk of injury from obstructions near track is
void and to be considered only as notice of obstructions is not objectionable as minimizing
its effect for that purpose. Barnhart v. Kansas City, M. & O. Ry, Co. of Texas (Sup.)
184 S. W. 176.

262. Bona fide purchase.c-Jn an action on a note where the maker set up the payee's
fraud, the refusal of an instruction that, if plaintiff purchased the note in good faith
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and without notice, judgment should be for it held Improper, First Nat. Bank v. Chap
man (Civ. App.) 164 S. W. 90'0.

262V2' Boundaries.-In an action by a county to locate its school lands, an instruction
precluding the jury from considering certain surveys as evidence. bearing upon the'
location of monuments named in a prior survey held erroneous where there was close
accord between the first and later surveys. Colorado County v. Travis County (Civ,
APP.) 176 S. W. 845.

In an action where the boundary line of a railroad grant block was in dispute, the
refusal of a special charge requested by defendant as to the effect of the finding of orig
inal corners held erroneous under the evidence. Higginbotham v. Weaver (Civ. App.)
177 8. W. 532.

263. Brokers' commlsslons.-Where, in an action for broker's services in negotiat
ing an exchange of real property, the evidence showed an unconditional and enforceable
contract, the court did hot err in refusing to charge that if the sale was not performed
by the purchaser, without defendant's fault, plaintiff could not recover. Tevebaugh v.

Smith Land Co. (Civ. App.) 163 S. W. 664.
In an action for the half of a real estate brokers' commission which he had agreed

to waive, induced by defendant's false statement, the questions whether the false state
ment was a fraudulent m-isrepresentation, and whether the broker relied upon it, are

immaterial, the action being for an amount due under contract. Spires v. McElroy (Civ.
App.) 166 S. W. 457·.

In action by broker for commissions for procuring art exchange of realty, instruc
tion submitting question whether an agreement for exchange was made, and making right
to recovery dependent on affirmative finding, held proper. Lanham v. Cockrell (Sup.)
194 S. W. 9136.

264. Carriage of goods and live stockv=Charges in an action against carriers for dam
age to a shipment of live stock to the effect that the basis of the action is unnecessary
and unreasonable delay, and that when a railroad company accepts. stock for transpor
tation it is bound to use ordinary care in the handling of the cars, do not cast upon the
carriers the penalty of handling the cattle at their peril. Atchison, T. & S. F. Ry, Co. v.

Word (Civ. App.) 159 S. W. 375.
In action for injuries to shipment of cattle accompanied by plaintiff, instruction that

the damages need not become manifest on the line of the railway company causing the
damages, it being sufficient if the damages were caused by negligence of the railway
company, held properly refused. Good v. Texas & P. Ry, -Co. (Civ, App.) 166 S. W. 670.

-

A charge as to the liability of a carrier for injury to cattle in transit held mislead
ing. Rodgers y. Texas & P. Ry. Co. (Civ. App.) 172 S. W. 1117.

In an action for injuries to a shipment of cattle, the charge held to sufficiently safe
guard the carrier's interests. International & G. N. Ry. Co. v. Frank (Civ. App.) 177 S.
W.168.

In an action against railroads for damage to shipment of fruit by freezing, refusal
of charge as to effect of dtrectlons given agent of defendant roads by shipper's agent
to leave car vents open during transit held error. Abilene & S. Ry. Co. v. Ward (Civ.
App.) 178 S. W. 638.

In an action for delay in the shipment of live stock, refusal of an instruction for
defendant,. if a connecting carrier failed to run a special train, held not error, where no
such duty rested on the carrier. Quanah, A. & P. Ry. Co. v. Collier (Civ. App.) 179 S.
W.96.

In action for delay in transporting live stock, defendant's contention, supported by
evidence, that after arrival of shipment at connecting point it repaired defective cars and
delivered to connecting road as quickly as possible should have been submitted to jury
in affirmative form. Ft. Worth & D. C. Ry, Co. v. Gatewood (Civ. App.) 185 S. W. 932.

In an action against a carrier of live stock for delay in transportation, an instructton
on -duty of carrier to maintain its tracks, etc., to withstand ordinary floods held not
error. Ft. Worth & D. C. Ry, Co. v. Atterberry (Civ, App.) 190 S. W. 1133.

265. Carriage of passengers.-Personal injuries, see' note 311, post
Instruction as to plaintiff's rights, after surrender of his ticket to an employe of de

fendant, held objectionable, as calculated to lead the jury to believe that, if such em

ploye was not authorized to take it, plaintiff could not be ejected. Galveston, H. & S. A.
Ry. Co. v. Short (Civ. App.) 163 S. W. 601.

.

In an action for the failure of a railroad, company to keep its depot warmed after the
departure of a passenger train, as required by art. 6591, a special charge as to the duty
of the company held misleading, as possibly denying the duty of the company to keep its
depot warm. Missouri, K. & T. Ry. Co. of Texas v. Cook (Civ. App.) 166 S. W. 453.

In an action agarnst a carrier for wrongful ejection of a passenger, a request, though
correct in the main, .held properly refused. Missouri, K. & T. Ry, Co. of Texas v. Dice
(Clv. App.) 168 S. W. 478.

In action for injuries to passenger carried by her station, instruction held erroneous
as calculated to lead the jury to believe that some notice to the passenger other than the
announcement of the station was required, and the correct portion of a requested in
struction should have been given. Missouri, K. & T. R. Co. of Texas v. Middleton (Civ.
App.) 172 S. W. 1114.

269. Contracts-Sales.-Where, in an action ror the price, defendant relied on breach
of warranty, a charge authorizing a verdict for the buyer if' the machinery did not pos
sess certain gooQ qualities was not sufficient; but the charge should require the jury
to find that the machinery was defective in the particulars. alleged. A. S. Cameron
Steam Pump Works v. Lubbock Light & Ice Co. (Civ. App.) 167 S. W. 256.

. In a suit for breach of -an agreement to procure an extension of an option to pur
chase land, a charge on the duty of defendant held sufficient. Hahl v. McPherson (Civ,
App.) 176 S. W. 804.

In an action on notes given for the price of a registered horse, the refusal of a re
quested charge that the horse was registered if the certificate in evidence was issued for
him, though the description was inaccurate, held erroneous. National State Bank of Mt.
Pleasant, Iowa. v, Ricketts (Civ, App.) 177 S. W. 528.
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Submission of issue whether 'goods were necessaries, considering husband's financial
circumstances and station in life at "and prior" to the time of the purchase, held erro

neous. Trammell v. Neiman-Marcus Co. (Civ. App.) 179 s. W. 271.
Instruction on right of the holder of an option to purchase land to have proceeds of

sales to other persons applied to his debt held not calculated to confuse. Lester v. Hut .

son (Civ. App.) 184 S. W. 268.

270. -- Tr-ansmission of telegrams and telephonic service.-In an action for men

tal anguish for failure to deliver telegram informing plaintiff of her father's death, an

instruction held correct. Western Union Telegraph Co. v. Gest (Clv. App.) 172 S. W. 183.

272. Contributor-y negligence.-Refusal to tell the jury that if plaintiff was guilty of
contributory negligence he could not recover, even though they might. believe from the
evidence that defendants were also .guilty of negligence held error. I Texas Traction Co. v.

Wiley (Civ. App.) 164 S. W. 1028.
.

.

Where the court did not present in an affirmative way the defense of contributory
negligence, it was error to refuse a special charge calling the jury's attention to facts
which, "if found to be true, would defeat a recovery on that issue. Id.

,

In an action against an express company for injuries by being struck by a box falling
from an express truck while plaintiff walked along the depot platform, the charge held
to sufficiently present the question of contributory negligence. Wells Fargo & Co. v.

Benjamin (Civ. App.) 165 s. W. 120.
An instruction on contributory negligence, in an action for injuries to a servant, held

not erroneous, though not to be approved. Gordon Jones Const. Co. v. Lopez (Civ. App.)
172 S. W. 987.

273. -- Children and persons under- physical disability.-In an action for the
wrongful death of a 14 year old boy, an instruction that a person of immature years need
.not

. exercise the same degree of care as is required or a per-son of mature years was not
erroneous in the use of the phrase "immature years" instead of "tender years." Ste-
phenville, N. & S. r.r. Ry. Co. v. Voss (Civ. App.) 159 S. W. 64.

.

Where a plaintiff was a boy 16 years old, and had lived around railroads three or
four years, and there was no suggestion that he had not the discretion to appreciate the
danger of a near approach to a moving train, it was not error to refuse plaintiff's request
that to prevent a recovery because of contributory negligence he must have failed to ex

ercise the degree of care and caution which persons of his age and discretion would ex

ercise under the circumstances. Heflin v. Eastern Ry. Co. of New Mexico (Civ. App.)
159 S. W. 499.

.

In an action for injuries to an intoxicated passenger by a fall from the open vestibule
of a railroad coach, instructions given held not to present the isolated question of plain
tiff's intoxication as a contributing cause as explicitly as defendant had a right to de
mand. St. Louis Southwestern Ry. Co: of Texas v. Christian (Ciy. App.) 169 s. W. 1102.

275. -- Acts in eme:rge·ncies.-In section hand's action for injuries due to fall in
removing hand car from track to 'avoid approaching train,' requested instruction that
plaintiff could not recover if he and those with him had ample time in which to remove

car was not bad for failure to add with "safety to plaintiff." Chicago, R. I. & G. Ry, Co.
v. Mitchum (Civ. App.) 194 s. W. 622.

276. -.- Employes.-An instruction as to the contributory negligence of a servant
which required the jury to find the master guilty of negligence before they could find
contributory negligence is not prejudicial. Wichita Falls Motor Co. v. Bridge (Civ. App.)
158 S. W. 1161.

An instruction in an action for death held erroneous as prejudicing the defense of
contributory negligence. Texas Cent. R. Co. v. Neill (Civ. App.) 159 s. W. 1180.

A charge that plaintiff, a switchman, engaged in opening defective couplings, could
assume that the engine would not be moved without a signal held proper. Missouri, K.
& T. Ry. Co. of Texas v. Barber (Civ. App.) 163 S. W. 116.

Instruction in switchman's action for injuries held erroneous for attempting to com

bine contributory negligence and assumption of risk. Pecos & N. T e
, Ry. Co. v. Winkler

(Civ. App.) 179 s. W. 691.
Charge that employe might assume that track of. employer' was free from obstruction.

so near as -to expose him to danger, and he was not required to examine it to see that
it was free therefrom, held proper. Barnhart v. Kansas City, M. & O. Ry. Co. of Texas
(Sup.) 184 s. W. 176.

In a servant's action for injuries, defendants' requested charge that if plaintiff in
discharge of his duty could have uncoupled the cars by use of available means which
did not require him to go between the cars, and that in the exercise of ordinary care he
should have used other available means for cutting the cars without going between them,
verdict must be for the defendant was properly refused. Pecos & N. T. Ry, Co. v. Chat-
ten (Civ. ,App.) 185 S. W. 911.

.

2n. -- Passeng,er-s.-Where, in a passenger's action for injuries in alighting by
negligently failing to hold the train long enough and not provlding- sufficient exits, the
evidence raised the issue whether the station was called in plaintiff's coach and whether
two doors were open for the exit of passengers, the court. should have fully instructed
on plaintiff's duties. Ft. Worth & D. C. Ry. Co. v. Taylor (Civ. App.) 162 s. W. 967.

An instruction negativing plaintiff's contributory negligence in failing to buy another
ticket held not erroneous. Galveston, H. & S. A. Ry. Co. v. Short (Civ. App.) 163 s. W.
601.

'

In an action for injuries to a female passenger by slipping down the steps of defend
ant's passenger coach, an instruction held to properly submit the issue of contributory
negligence. St. Louis Southwestern Ry, Co. of Texas v. Gresham, 106 Tex. 452, 167 S.
W. 724, affirming judgment (Civ. App.) 140 S. W. 483.

'

In action for injuries to plaintiff in leaving railroad car, instruction held to fully
submit issue of plaintiff's contributory negligence in manner of leaving car. Galveston,
H. & S. A. Ry. Co. v. Brassell, (Civ. App.) 186 s. W. 428.

280. Persons at railroad. crossings.-Where plaintiff'� decedent received fatal
injuries in a collision between the ambulance in which he was riding and a railroad
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train, an instruction that, if the defective sight of the driver was the proximate' cause

of or contributed to the accident, the railroad company was not liable held properly re

fused. Missouri, K. & T. Ry. Co. of Texas v. Kennon (Civ. App.) 164 S. W. 867.
Under Rev. St. 1911, art. 1068, requiring railroads to keep their roadbeds and rights

of way at crossings in proper condition for travel, an instruction, in an action for injury
to plaintiff from having his shoe caught between the rails, that he had a right to pre
sume that. the tracks were in proper condition held not objectionable as relieving him

from the exercise of any care, or as not defining the term "proper condition." St. Louis

Southwestern Ry. Co. of Texas, v. Matthews (Civ. App.) 164 S. W. 1092.
A charge permitting recovery for injuries sustained from plaintiff's horse running

away at a railroad crossing which was torn up, if plaintiff relied upon the representa
tions of defendant's foreman that he could cross, was not defective, because not submit
ting knowledge of facts putting plaintiff on inquiry. St. Louis Southwestern Ry. Co. of
Texas v. Evans (Civ. App.) 166 S. W. 702.

Refusal of an instruction that, if he might have avoided collision by stopping and lis
tening, he was guilty of contributory negligence defeating a recovery, held error. Texas
& N. O. R. Co. v. Cunningham (Civ. App.) 168 s. W. 428.

Requested instruction as to contributory negligence held sufficient, in view of the
evidence. Ft. Worth & D. C. Ry. Co. v. Alcorn (Civ. App.) 178 s. W. 833.

283. -- Persons injured in operation of street railroads.-In an action for injuries
to plaintiff's wife in a collision between a street car and a vehicle in which she was rid
ing, an instruction on contributory negligence held proper. Kelly v. Dallas Consol. Elec
tric St. Ry. Co. (Civ. App.) 158 S. W. 221.

�84. -- Discovered peril or last clear chance rUle.-When plaintiff seeks a recov

ery upon the issue of discovered peril as well as upon other theories, charges on contrib
utory negligence should be limited to be considered only upon the .other theories, as such
defense cannot be urged to defeat liability arising by reason of discovered peril. Interna
tional & G. N. R. Co. v. Walters (Civ. App.) 161 S. W. 916, judgment reversed on rehear
ing 165 S. W. 525.

It was not error to charge, in an instruction on discovered peril, that "after the mo

torman discovered the peril of deceased, if he failed to use all the means and appliances
he had at command," etc., instead of charging that it was the motorman's duty to exer

cise ordinary care in using the means at hand, etc. EI,Paso Electric Ry. Co. v. Davidson
(Civ. App.) 162 S. W. 937.

.

In an action for the killing of mules at a railroad crossing, held, on the evidence, that
an instruction on the defendant's duty after .Its engineer discovered their peril was prop
erly given. Galveston, H. & S. A. Ry. Co. v. Templeton (Civ. App.) 175 S. W. 504.

An instruction, in an action for injuries in being caught between stock cars sud
denly moved, held not to submit the issue of discovered peril. Weatherford, M. W. & N.
W. Ry. Co. v. Thomas (Civ. App;) 175 S. W. 822.

In an action against a railroad for a death, where there was evidence that the engi
neer discovered decedent sitting on the track, instruction, on discovered peril, failing
to state that defendant was not required to stop its train until it was reasonably appar
ent that decedent probably could not or would not save himself, was error. Gulf, C. &
S. F. Ry. Co. v. Phillips (Civ. App.) 183 s. W. 806.

In an action for damages to an automobile by collision with a street car, an instruc
tion that, if after the motorman discovered the perilous condition of the automobile, he
used all the means within his power to prevent the colltston, then verdict will be for de
fendant was favorable to plaintiff. Adams & Washam v. Southenl Traction Co. (Civ.
App.) 188 S. W. 275.

285. -- Comparative neg,ligence.-Even though instruction that contributory neg
ligence defeats a recovery may not be error prejudicial to an employe, the court should
follow the statute (Vernon's Sayles' Ann. Civ. St. 1914, art. 5246h) under which such neg
ligence merely diminishes the damages proportionately. Pecos & N. T: Ry. Co. v. Wel
shimer (Civ. App.) 170 s. W. 263.

287. Conversion.-An instruction, in an action against a gin company, held to place
too great a burden upon the company. Staley v. Colony Union Gin Co. (Civ. App.) 163
S. W. 381.

288Y2' Dlvorce.-Though there was evidence of a number of acts of violence by the
husband, the refusal of a charge that one act of personal violence by the husband may
be sufficient cause for divorce held error, and an instruction that if plaintiff sought a
divorce because of the influence of her mother, instead of the wrongs of defendant, to
find for defendant was also erroneous as authorizing a verdict solely on the issue wheth
er the mother induced the suit. Powell v. Powell (Civ. App.) 170 S. W. 111.

291. False imprisonment and malicious prosecution.-In action for malicious prosecu
tion for theft of bale of cotton, instruction that relation of landlord and tenant, under
which plaintiff claimed to have sold cotton to satisfy his landlord's lien, did not exist,
held not objectionable under the evidence, nor did instruction that jury should consider
only facts known to aefendant when instituting criminal proceedings, in determining
question of defendant's probable cause, improperly limit jury on question of malice.
Rainey v. Old (Civ. App.) 180 s. W. 923.

292. Fr-aud and undue influence.-A charge, submitting the question whether a testa
trix was under undue influence "at or before the time of the execution of the will" to
such an extent as to induce her to make a disposition different from what she would have
made had she been left free, correctly defined undue influence at the time of the execu
tion of the will. Holt v. Guerguin (Civ. App.) 156 s. W. 581, judgment reversed, 106 Tex.
185, 163 S. W. 10, 50 L. R. A. (N. S.) 1136.

Instructions in a will contest, where the only material issue was that of undue influ
ence, held SUfficiently definite to confine the jury to that one issue, and where the court
defined undue influence to be such as to destroy the testator's free agency and prevent the
exercise of his own will, an instruction, permitting. a verdict for contestant if the will
was procured by undue influence of the contestee, was not erroneous in failing to require
a finding that such undue influence caused him to make his will, and that but for it he
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would have made a different will. Scott v. Townsend.(Civ. App.) 159 S. W. 342, judgment
reversed, 106 Tex. 322, 166 S. W. 1138.

Instruction to find for buyer for rescission and the amount of purchase price, if false
and fraudulent representations were made by the seller, held not objectionable, as failing
to hypothesize plaintiff's reliance on the representations and damage therefrom. Under
wood v. Jordan (Civ. App.) 166 S. W. 88.

Instruction held to present fairly the issue of fraud under the policy by excessive de
mand in proof of loss. Fidelity Phenix Fire Ins. Co. v. Sadau (Civ. App.) 178 S. W. 559.

In suit for rescission of a contract for exchange of land and for cancellation of plain
tiff's deed, on the ground of fraud and mistake as to the character of defendant's land,
a charge that if all of defendant's' representations were true the verdict should be in his
favor held not objectionable. Kincaid v. Tant (Civ. App.) 180 S. W. 1103.

293. Fraudulent conveyances.-In suit by the' grantee of land to restrain sale on exe
cution against the grantor, fraud being charged, issues of fraudulent intent and of notice
and of market value of debtor's property and property received by him from plaintiff in
exchange should have been submitted separately. Citizens' Nat. Bank of Plainview v.
Slaton (Civ. App.) 189 s. W. 742.

294. Statute of frauds.-In an action for debt, where the pleadings and testimony
presented the defense of the statute of frauds as to some of the items .sued upon, the
refusal of a requested charge correctly submitting that issue was erroneous. Newman v.
Benge & Flemister (Civ. App.) 167 S. W. 6.

295. Homestead.-Where the charge on defendant's claim that because the land
was the grantor's homestead and his wife did not join, the conveyance to plaintiff did not
pass title, directed a verdict for plaintiff in case the grantor upon removing from the
land to another residence intended to make his second residence his home, is not errone

ous, in using the word home instead of homestead, for the jury must so have understood
it. Johnson v. Conger (Civ. App.) 166 S. W. 405.

295Y2' Indemnity.-Instruction in action for personal injuries by falling in coalhole
negligently closed, held not error where it correctly stated certain conditions under which .

one defendant might recover from the other as a joint tort-feasor, but did not state that
they were the only conditions. Young Men's Christian Ass'n v. Jasse ('eiv. App.) 183 S.
W.867.

296. Insurance.-In an action on a fire policy, an instruction defining total loss held
sufficiently favorable to insurer. Fire Ass'n of Philadelphia v. Strayhorn (Civ. App.) 165
S. W. 901.

In a suit on a fire policy on household goods, instruction held to present fairly the
issue of the effect of noncompliance,with the policy as to proof of loss. Fidelity Phenix
F'ire Ins. Co. v. Sadau (Civ. App.) 178 S. W. 559.

In' an action on a fire insurance policy, void if addrtional insurance was taken out
without consent, an instruction as to what constituted waiver of consent held misleading,
and a requested instruction as to what constituted notice of an intention to take out ad
ditional insurance, 'and waiver was erroneously refused. Reliance Ins. Co. of Philadelphia
v. Dalton (Civ. App.) 178 S. W. 966, rehearing denied 180 S. W. 668.

297. Landlord and tenant.-Where defendant under a modification of a rent contract
was authorized to and did· cancel 'the rent notes sued on, an instruction that the jury
should allow plaintiff for the three years during which defendant used the .plaintiff's prop
erty without complaint was erroneous and properly refused. Bavage v. Mowery (Civ,
App.) 166 S. W. 905.

In landlord's suit against tenant, instruction held not to have affirmatively stated any
rule that lessor could, in bad faith, without excuse or justification, take' advantage of
word "deem" in lease to arbitrarily terminate it after fire injured the premises. Land v.

Johnson (Civ. App.) 189 S. W. 337.
.

298. Libel and slander.-In action for . libel, it was not error to refuse special charge
defining actual malice. Houston Chronicle Pub. Co. v; Quinn ('eiv. App,') 184 s. W. 669.

300%. Mental incapacity.-In an action to set aside a deed and a judgment confirm
ing it because of insanity of the grantor, an instruction that the jury must find that the
grantor was insane at the time of the conveyance and also when the judgment was ren

dered; that the grantee had knowledge thereof, and fraudulently procured the conveyance
-was as tavorable to the defendant as he could ask. Pyle v. Pyle (Civ. App.) 159 S.
W.488.

In proceedings to contest a will on the grounds of mental incapacity, an instruction
held to submit the issue.. Kell v. Ross (Civ. App.) 175 s. W. 752.

A charge on contracting capacity that the question to decide was Whether there was

sufficient mental soundness and capacity to understand the contract in detail, and as a

whole to appreciate values and obligations. held not overexacting. Smith v. Guerre (Civ,
App.) 175 s. W. 1093.

302. Negligence in general.-Instructions that proof of certain facts would show neg

ligence held proper. St. Louis Southwestern Ry, Co. of Texas v. McGrath (Civ. App.) 160
S. W. 444.

In an action for negligent death in collision between vehicles, caused by the vicious':'
ness of a team of mules belonging to defendant, a corporation, an instruction authorizing
recovery if the team was uncontrollable, and was known to be so by defendant, or would
have been known to be so by the exercise of ordinary care, held to properly predicate lia

bility on the negligence of the company alone. American Express Co. v. Parcarello (Civ.
App.) 162 S. W. 926.

Instruction held not so erroneous as to require a reversal, though it did not express
ly state the acts that the jury might consider as negligence. Missouri, K. & T. Ry. Co.
v. Wallace (Civ, App.) 167 S. W. 168.

Instruction held properly refused, because not sufficiently full as to what character of

diligence constituted ordinary care. Pecos & N. T. Ry, Co. v. Welshimer (Civ. APP.) 170
s, W. 263.

.

In action for value of mule struck by automobile while the mule was running loose
on public highway in violation of stock law, instructions held improperly refused as clear

ly presenting the issue of gross negligence. Dillon v. Stewart (Clv, App.) 180 S. W. 648.
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Instruction that if jury failed to find that placing of tank or leaving it where accident
occurred was negligence the finding should be for defendant held to present defense that
defendant did not place the tank there, and could not have known that it was placed there
by reasonable care, only negatively if at all. Wichita Falls Traction Co. v. Adams (Bup.)
183 S. W. 155.

In action for negligent injuries, an instruction that if the jury believed that plaintiff's
injury was the proximate result of his own negligence and not due to the negligence of
the defendant to find for defendant, was error as requiring the jury, in order to find for
defendant, to find not only plaintiff's contributory negligence, but also absence of any
negligence of defendant. Missouri, K. & T. Ry. Co. of Texas v. Robertson (Civ, App.)
189 s. W. 284.

In action for malpractice, assignment of error complaining of court's definition of neg
ligence, which is but verbal criticism and without substantial merit, will be overruled.
Miles v. Harris (Civ. App.) 194 S. W. 839.

In action for damages to automobile from collision, held, that instruction given was

not erroneous, as stating that it was d.efendant's duty to turn onto generally traveled
detour in order to turn to right. Auto Sales Co. v. Bland (Civ. App.) 194 S. W. 1021.

303. Injuries to employes.c-Tn a servant's action for personal injuries, a charge af
firmatively presenting defendant's theory, based on the foreman's negligence, and in no

way limiting the right of recovery, was not ground for reversal because it failed to define
particularly the foreman's duties. Glover v. Houston Belt & Terminal Ry. Co. (Civ. App.)
163 S. W. 1063.

.

Where, in an action for injuries to plaintiff while assisting in setting in place an �lec
tric light pole, the court submitted the issue of the employer's negligence in selecting the
tools for plaintiff and his coemployes, refusal to direct the jury not to consider as a

ground of negligence the failure to select another method of doing the work was not er

roneous. Texas Power & Light Co. v. Burger (Civ. App.) 166 s. W. 680.
In an action for injuries to a railroad brakeman, an instruction as to negligence held

not erroneous under the evidence as predicating negligence on a necessary act which was

done in the usual and customary manner. Atchison, T. & S. F. Ry. Co. v. Hargrave (Civ.
App.) 177 s. W. 509.

In servant's action for injury, refusal of defendant's requested special issue ·held not
error, where the question was one of evidence merely bearing on the issues submitted
and determined. Thurber Brick Co. v. Matthews (Civ. App.) 180 S. W. 1189.

Refusal of instruction predicating master's liability for injuries to servant on ques
tion of ordinary care held not error, where the question was the duty of the master to

appreciate the facts which caused the injury, and not whether he used ordinary care in
the premises. Galveston, H. & S. A. Ry, Co. v. Brown (Civ. App.) 181 S. W. 238.

304. -- Appliances and places for work.-In a brakeman'S action for injuries from
a defective step on the tender, instruction held not objectionable as authorizing a ver

dict for plaintiff, even though defendant had exercised ordinary care to furnish a proper
step and keep it in repair. st. Louis Southwestern Ry. Co. of Texas v. Martin (Civ. App.)
161 S. W. 405.

•

In employe's action for injuries, held, that the court should have charged that it was

the employer's duty to exercise ordinary care to furnish reasonably safe appliances) and
to keep them in condition. J. M. Guffey Petroleum Co. v. Dinwiddie (Civ. App.) 168 s.
W.439.

.

In an action for injuries due to defective tongs used in unloading from a ship, an

instruction calculated to lead the jury to believe that plaintiff could not recover if the

tongs became defective while the ship was being unloaded held properly refused. J. H.
W. Steele Co. v. Dover (Civ. App.) 170 S. W. 809.

,An instruction held proper as not having predicated liability of defendant railroad on

the sole ground that it had equipped its locomotive with, a "straight" air brake. Texas
& P. Ry. Co. v. Matkin (Sup.) 174 s. W. 1098, affirming judgment (Civ. App.) 142 S.
W.604.

.

.

Instruction held not objectionable as imposing upon defendant a greater burden. than
was required by law with regard to what it must do to provide a safe place for work.
Southwestern Portland Cement Co. v. Moreno (Civ, App.) 181 S. W. 221.

305,. Knowledge of defect or danger and duty as to inspection.-An instruction,
in an action for a railroad engineer's death by derailment after a storm, that"if decedent
knew of the company's rules requiring an inspection of the roadbed, etc., after rains he
could rely thereon and assume that the track, etc., was safe, in the absence of warning,
held erroneous as requiring the company to inspect the roadbed after the storm, regard
less of the time intervening between the rain and the accident. Texas Cent. R. Co. v.

Neill (Civ. App.) 159 S. W. 1180.
Where defendant failed to inspect hand car, an instruction that it was defendant's

duty to inspect, instead of giving general charge on duty to furnish safe appliances, held
proper. St. Louis Southwestern Ry. Co. of Texas v: Ewing (Civ. App.) 180 S. W. 300.

306. -- Operation of locomotives, trains, or cars.-In an action for injuries to a

railroad construction employe, a charge that it was the duty of the engineer and fireman
in charge of the train, before starting the same, to giving warning, such as by ringing
the bell or blowing the whistle, is not erroneous, as requiring warning to be given in one

of those two ways. Angelina & N. R. R. Co. v. Due (Civ. App.) 166 S. W. 918.
In an action for the death of an engineer caused by the failure of switch tenders to

throw the switch, a charge that if the engineer gave the switch tender the signal that his
train was approaching, etc., and the tender negligently failed, etc., to find for plaintiff,
was not erroneous in not specifying the kind of signal. Trinity & B. V. Ry. Co. v. Dodd
(Civ. App.) 167 s. W. 238.

Though in an action for the death of a railway employe, who fell in front of a moving
train, the facts as to his peril were uncontroverted, the charge should have given the
jury the hypothesis upon which they were to measure what would be ordinary care.

Pecos & N. T. Ry. Co. v. Welshimer (Civ. App.) ·170 S. W. 263.
Where a car inspector was injured while inspecting a locomotive on a turntable which

was moved without warning in spite of custom to give warning if anyone could be seen

about the engine, it was error to refuse to instruct that the employe could not recov-
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er if, had the turntable operator looked, he could not have seen the employe. Galveston,
H. & S. A. Ry. 'Co. v. Muhlemann (Civ. App.) 182 S. W. 448.

In an action for injuries to a fireman, an instruction as to the facts the jury must
find to render a verdict for plaintiff, held erroneous for omitting reference to the engi
neer's duty to know that the fireman was in a place of danger. Atchison, T. & S. F. Ry,
Co. v. Stevens (Civ. App.) 192 S. W. 304.

In section hand's action for injuries, instruction on alleged negligence of train crew

in not giving warning of approach of train held likely to lead jury to believe negligent
failure of train crew to discover hand car was itself proximate cause of injury. Chicago,
R. I. &, G. Ry. Co. v. Mitchum (Civ. App.) 194 s. W. 622.

307. -- Promulgation and enforcement of rules.-In an action for injuries received
by a freight handler, an instruction as to the duty of the company to furnish safe means
and manner of work held not erroneous as requiring it to prescribe rules and regulations
for the doing of such work. St. Louis & S. F. R. Co. v. Cox (Clv. App.) 159 S. W. 1042.

308. Warning and instructing servants.-Instruction as to defendant's failure to warn
of dangers must be qualified by advising as to plaintiff's knowledge of the dangers, or
his acquiring such knowledge by exercistng ordinary care. Stockey & White v. Mears
(Civ. App.) 181 S. W. 774.

310. -- Negligence of fellow servants.-Where the jury must have understood from
the court's charge that they 'could not find for an employe suing for a personal injury
unlesathev found that a coemploye had authority to hire and discharge him, and the
court directed a verdict for the employer if the coemploye did not have authority to con
trol the employe and to hire and discharge him, the issue of vice principal was sufficient
ly presented. Kirby Lumher Co. v. Williams (Civ. App.) 159 S. W. 309.

In employe's action for injuries, an instruction as to who was a vice principal and as
to the master's responsibility for his orders, acts, directions, instructions, or conduct held
proper. Reliable Steam Laundry v. Schuster (Civ. App.) 159 S. W. 447.

Where there was no evidence of negligence of any fellow servants except two Mexi
cans, an instruction authorizing recovery if the injury resulted from negligence of fel
low servants, without limiting it to negligence of the Mexicans, was not erroneous. Gal
veston, H. & S. A. Ry. Co. v. Reinhart (Civ, App.) 182 S. W. 436.

311. Injuries to passengers.-Breach of contract of carriage not involving injury to
the person, see ante" note 265. .

A special charge that common carriers are held to the highest degree of care in op
eration for the protection of passengers was correct so far as it went. St. Louis South
western Ry, Co. v. Moore (Civ. App.) 161 S. W. 378.

An instruction, in a passenger's action for personal injuries from not furnishing suf
ficient exits for alighting, that if some other person not in defendant's- employment in
formed plaintiff that she could not leave by certain doors, because they were closed, such
statement did not bind defendant was not sufficiently full, as not limiting the effect of
such statements to ,the person making them, hut another Instructton using the term "safe
accommodations to alight," held reasonably accurate in the use of such term. Ft.
Worth & D. C. Ry. Co. v. Taylor (Civ. App.) 162 S. W. 967.

Where plaintiff testified that 'he was injured when the train, after stopping for pas
sengers to alight, jerked in some way, throwing him against a seat, the use of the terms
"suddenly moved, lurched, and jerked" in a charge on negligence, which were also used
in the petition, held not erroneous. St. Louis Southwestern Ry, Co. of Texas v. Farris
(Civ, App.) 166,S. W. 463.

'

.

In an action for injuries to a street car passenger thrown from the car while running
on a curve, a charge held to properly submit the issue of the negligence of the conduc
tor in permitting the exit door to remain open. Dallas Consol. Electric St. Ry, Co. v.

Stone (Civ. App.) 166 S. W. 708.
In an actlon by one thrown off of the steps of a car which he was entering, a charge

that plaintiff was entitled to enter if not interfering with other passengers, held not er

roneous. St. Louis Southwestern Ry, Co. of Texas v. Hassell (Civ. App.) 177 S. W. 518.
An instruction making it a condition to perfect self-defense, for an assault by a

brakeman on a passenger, that the passenger's prior assault on him had not been provok
ed by his wrongful conduct, held proper under the evidence. St. Louis Southwestern Ry.
Co. of Texas v. Huddleston (Clv. App.) 178 S. W. 704. \ '

An instruction as to the duty of a carrier to a passenger can be given without the
use of the word "possible," as in the expression, "the highest degree of care possible."
San Antonio, U. & G. R. Co. v. Vivian (Civ. App.) 180 S,. W. 952.

Instructions that passenger riding in freight train assumes risk of dangers arising
from ordinary operation of train, but not those arising from negligent operation of train,
though not telling jury of the greater dangers normally incident to careful handling of
freight trains, held not erroneous. Paris & G. N. Ry. 'Co. v. Atkins (Crv. App.) 185 S.
W.306.

In an action for injuries to a passenger on falling from defendant's street car, instruc
tions that plaintiff could recover if his fall was' not due to a, sudden> movement of car

held to sufficiently present affirmative defense that there was no such movement. North
ern Texas Traction Co. v. Evans (Bup.) 193 S. W. 1067.

313. Injuries at railroad crossings.-An instruction, in an action for damages to prop
erty from being struck at a street crossing by a train, held not open to the objection that
it permitted the jury to find negligence solely upon the ground that standing, cars were

so placed by defendant as to obstruct plaintiff's view. Missouri, K. & T. Ry. Co. of Texas

v. Burnett (Civ. App.) 162 S. W. 458.
Instruction as to duty of railroad company to maintain watchman at crossing, and

liability for failure to do so, held not unintelligible, misleading, or confusing, nor was a

reference to the circumstances, conditions, and danger "at and before" the time of the

accident erroneous or harmful to the company. St. Louis Southwestern Ry. Co. of Texas

v. Waits (Civ. App.) 164 S. W. 870.
An instruction held not objectionable as imposing a greater burden on defendant than

the law imposed. Texas & N. O. R. Co. v. Cunningham (Civ. App.) 168 s. W. 428.
, ,

In a pedestrian's action for injuries when struck by railway cars, a charge that if
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the railway had no watchman on the cars and gave no signal by bell or whistle, it was

liable, even though it had exercised ordinary care in other respects, and the plaintiff was

adequately warned of the danger in crossing the track, was erroneous. Gulf, 'C. & S. F.

Ry. Co. v. Sullivan (Civ. App.) 190 R W. 739.
In action for personal injuries alleged to have been caused by defendant's negligence

in blocking a street with its cars and moving them upon plaintiff without warning, in

struction when as a whole held not subject to objection that jury is permitted to find for

plaintiff upon theory that, even if crossing was blocked for less than five minutes allow

ed by ordinance, there would be a duty on the part of defendant to anticipate presence of

trespassers at or near the point where plaintiff was injured. Houston Belt & T. Ry, Co.
v. Price (Civ. ApP.) 192 S. W. 359.

315. Injuries to animals on or near railroad tracks.-In an action for injuries to

plaintiff's mule at a railroad cattle guard, an instruction as to the facts to be found
before plaintiff could recover held more favorable to defendant than it was entitled to.

Stephenville N. & S. T. Ry. Co. v. Schrank (Civ. App.) 175 S. W. 471.
In an action against a railroad for the killing of cattle, a charge, authorizing ver

dict for plaintiff, held erroneous under art. 6603, as a.uthortzing verdict against the com

pany though the cattle were killed at places where it was not bound to fence, and in

placing too great a burden on the operatives of the railroad company. Ft. Worth &
D. C. Ry. Co. v. Decatur Cotton Seed Oil Co. (Civ. App.) 179 S. W. 1104.

316. Injuries by fire set out In operation of railroads.-In an action against a rail
road company for damages for fire which ignited the grass on plaintiffs' land, an instruc
tion held not misleading. Houston & T. C. R. Co. v. Ellis (Civ. App.) 160 s. W. 606.

317. Injuries In operation of street railroads.-Passengers, see ante, note 311.
. An instruction, in an action for decedent's death in a collision between a street car

and his automobile held not erroneous. E'l Paso Electric Ry, Co. v. Davidson (Civ. App.)
162 S. W. 937.

It was error to give a charge making defendant liable, not only if its servants o:g-
erating the car did in fact discover plaintiff's position before it was too late to stop it.
but also if they, "by the exercise of ordinary care, could have discovered him in a posi
tion Cif danger." Texas Traction Co. v. Wiley (Civ. App.) 164 S. W. 1028.

318. I njuries from obstruction or diversion of water.-In an action against a rail
road company for failing to provide proper culverts, an instruction to find the failure
of defendant to properly construct such culverts, sluices, etc., before returning a ver

dict for plaintiff was equivalent to charging that they must find defendant negligent
before they could find for plaintiff. Stephenville N. & S. T. Ry. Co. v. Walton (Civ.
App.) 160 S. W. 651.

.

319. I njurtes from live electric wires.-In an action against a light company and a

city for injury from an electric shock, the company's requested charge, purporting to
submit a definition of active negligence, held properly refused. McKinney Ice, Light &
Coal Co. v. Montgomery (Civ. App.) 176 S. W. 767.

325. Partnershlp.-An instruction that if the purchase of horses by plaintiff was

under an agreement by which defendant was to have a third interest upon paying plain
tiff a third of the price, unless he paid within a reasonable time, he would not be a

partner, was riot erroneous as authorizing a finding that failure to so pay would dis
solve the partnership, but a requested instruction submitting the issue of partnership
was defective for not stating what would constitute a partnership. Coody v. Shawver
(Civ. App.) 161 S. W. 935.'

326. Proximate cause.-In an action for injuries to person who attempted to pass
between cars of train blocking crossing, instruction held not such as to mislead jury to
believe that they could not consider the blocking of the street as a proximate cause

alone or in conjunction with the starting of the train without a signal. Englefield v.

International & G. N. Ry. Co. (Civ. App.) 159 S. W. 1033.
Where there was an unreasonable delay in shipping plaintiff's horses, and evidence'

that the delay tended to cause them to contract "shipper's cold," a request to charge
that there should be a verdict for defendarrt if the horses were damaged by such disease.
without reference to the causes thereof, was properly refused. Houston & T. C. R. Co.
v. Meadors (Civ, App.) 169 S. W. 1106.

In an action by a husband for injuries to the wife, in which the wife claimed that
she had suffered a miscarriage, a charge that defendant was not liable if a physician
had caused the miscarriage is too broad, since it might have been necessary in order to
save her life. Galveston, H. & S. A. Ry, Co. v. Bibb (Civ, App.) 172 S. W. 178.

In an action for damages for the flooding of land, a charge held to sufficiently present
the issue that defendant's obstruction of the river bed did not cause the overflow.
Southwestern Portland Cement Co. v. Kezer (Civ. App.) 174 S. W. 661.

'Refusal of instruction as to liability of -one defendant to .the other if his act in
- placing a cover in a sidewalk coalhole was negligent and proximately caused injuries

to a pedestrian, held erroneous, since in law, if the placing was negligent, it was the
proximate cause. Young Men's Christian Ass'n v. Jasse (Civ. App.) 183 S. W. 867.

In an instruction in action for death of a person injured in a railway crossing ac

cident, the words "negligence without which he would not have been injured" 'mean neg
. ligence proximately causing the injury. Texas & P. Ry. Co. v. Miles (Civ. App.) 192

S. W. 1138.
-

In action for injuries when horse was frightened by steam exhaust, instruction on

anticipation of accident that method of construction and operation of cotton gin might
probably cause horses of ordinary gentleness to be frightened did not import mere pos
Sibility, and was correct. Scott v. Shine (Clv. App.) 194 S. W. 964.

In action for damages for personal injuries in collision between buggy and defend
ant's street car, instruction held to sufficiently require Jury to find that failure to give
warning of street car's approach was proximate cause of injury. Southwestern Gas &
E�ectric Go. v. Duke (Civ. App.) 1.94 S. W. 1010.

328Y2' Ratification.-Instruction, in action to foreclose a vendor's lien, as to ratifica
tion by defendant, a surviving wife and sole heir, of contract of deceased husband for
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exchange of lands sought to be rescinded for insanity held properly refused, where it
omitted the essenttal element of knowledge of previous conditions. Sinith' v. Guerre
(Civ. App.) 159 S. W. 417.

329. Rescission and cancellation.-In an action on purchase-money notes and for
the foreclosure of a vendor's lien, instructions held objectionable, for failing to make
the jury understand that unreasonable delay on the part of the purchaser in complain
ing of fraud was an absolute defense. to his demand for rescission. Luckenbach v.

Thomas (Civ. App.) 166 s. W. 99.

333. Title', ownership, and possession.-In trespass to try title, where plaintiff claim
ed an interest in land acquired by an attorney under a contract for a conditional fee,
and where it did not appear that associated attorneys were to share with such attorney,
held, that an instruction that plaintiff on recovery should be charged with the share
of such associated attorneys was as favorable to defendant as he was entitled to under
the facts. Phoenix Land Co. v. Exall (Civ. App.) 159 s. W. 474.

In trespass to try title by one holding a certificate of purchase for school lands
against a subsequent applicant prior to plaintiff's proof of occupancy, instruction held
not to authorize a recovery by defendant without a finding that he actually settled upon
and was in good' faith residing on the land as a home prior to the date of his applica
tion, and a requested instruction as to abandonment by deferidarrt was properly refused,
since the only question involved was whether plaintiff was' an actual settler. Patrick v.

Barnes (Civ. App.) 163 s. W. 408.

335. Trusts.-In an action agatnst a testamentary trustee to recover for care of
the beneficiary under a trust providing for maintenance for life and ·expenses of last Ill

ness, instruction as to plaintiff's right to recover held not erroneous, or at least favor
able to defendant. McLean v.. Breen (Civ. App.) 183 s. W. 394.

(0) Damages and Arno'llnt of Recovery.
338. In general.-Instruction' as to measure of recovery in action to recover the

penalty under Rev. St. 1911, art. 6594, of $50 a week for failure to maintain water-closets
within a reasonable and convenient distance of a depot held not calculated to induce a

compromise. Galveston, H. & S. A. Ry. Co. v. State (Civ. App.) '194 S. W. 462.

339. Double recovery.-An instruction that the jury should allow 'Plaintiff a sum

which will compensate him for time lost, and- for time plaintiff will lose in the future,
and for his decreased earning capacity, if any, and present and future mental suffering
held to permit double recovery. Missouri, K. & T. Ry. Co. of Texas v. Beasley, 106
Tex. 160, 155 S. W. 183, rehearing denied 106 Tex. 160, 160 S. W. 471.

Instruction as to measure of damages for delay in transportation of cattle held er

roneous, as authorizing double recovery for the decline in price. Ft. Worth & D. C.
Ry. Co. v. Morgan (Civ. App.) 179 s. W. 901.

In an action against a railroad for, damage to a shipment of live stock instruction
authorizing double recovery was erroneous. Kansas City, M. & O. Ry, Co. v. Russell
(Civ. App.) 184 S. W. 299.

.

In an action for breach of marriage contract, an instruction held erroneous as au

thorizing recovery of double damages for the seduction of plaintiff by means of the
promise to marry. Huggins v. Carey (Sup.) 194 s. W. 133.

340. Speculative and future or permanent damages.-The rule for ascertaining the
sum to be awarded as damages for future impairment of earning capacity is one of law,
of which the jury cannot be presumed to know, so that the court should carefully in
struct thereon. Missouri, K. & T. Ry. Co. of Teaxs v. Beasley, 106 Tex. 160, 155 S.
W.183.

An instruction, in a personal injury action, that in estimating damages the jury could
consider "the probable effect in the future upon" plaintiff's health was defective for not
limiting such damages to such as were "with reasonable probability likely to result."
Ft. Worth & D. C. Ry. Co. v. Taylor (Civ. App.) 162 s. W. 967 .

. Where the evidence does not conclusively show that plaintiff has fully recovered,
it is not error to give an instruction which submits prospective loss of time as an ele
ment of the damages recoverable for the injuries. Davis, Pruner & Howell v. Woods
(Bup.) 180 s. W. 100.

-

Giving instruction that plaintiff could recover compensation "for any loss of time'
which he * * * will probably sustain * * * by reason of his diminished capacity,
if any, to earn money" held not error, though the evidence shows that, excepting for
loss of an arm, he has fully recovered. Id.

A requested instruction to allow no conjectural damages for impairment of physical
condition is properly refused, because prospective damages, where the injury is per
manent, is necessarily uncertain. Galveston, H. & S. A. Ry. Co. v. Miller (Civ. App.)
191 s. W. 374.

342. Mitigation of damanes and reduction of loss.-An instruction, if plaintiff's neg-.
ligence and defendant's negligence were concurrent proximate causes of the injuries,
plaintiff's damages should be diminished proportionately to the amount of negligence at
tributable to him held not affirmatively erroneous or misleading. St. Louis, B. & M. Ry.·
Co. v. Vernon (Civ. App.) 161 S. W. 84.

An instruction precluding recovery of any damages if plaintiff could have diminished
them is error. Donada v. Power (Civ. App.) 184 S. W. 793.

343. lnjurles to the person.-A charge that the jury should assess damages at such
sum as will reasonably compensate plaintiff for physical pain and the diminution of
earning capacity directs the award of such sum as paid presently will compensate plain
tiff for the injuries. Texas & Pacific Coal Co. v. Choate (Civ. App.) 159 S. W. 1058.

Where evidence as to character and extent. of employe's injuries was conflicting,
instruction to allow such sum as would compensate him "for the injuries complained
of" held erroneous. Houston Belt & Terminal Ry, Co. v. Montello (Civ, App.) 165 S.
W.540.
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In a miner's action for injuries. a charge after telling the jury specifically and cor

rectly what they might consider in estimatlng damages, which also stated they might
consider other facts in evidence, if any, held not erroneous. . Consumers' Lignite Co. v.

Grant (Civ. App.) 181 s. W. 202.

346. Mental suffering.-An instruction on the question of mental anguish resulting
from plaintiff's inability to properly embalm and bury his wife as a result of failing to
receive an answer to a telegram held not affirmatively erroneous or misleading. W'estern
Union Telegraph Co. v. MCFarlane (Civ. App.) 161 s. W. 57.

347. Injuries resulting in death.-An instruction, in a father's action for his son's
death, held erroneous as preventing the jury from passing upon the amount which would,
if now paid, compensate plaintiff for the loss. St. Louis, B. & M. Ry. Co. v. Jenkins
(Civ. App.) 163 s. W. 621.

Where, in action for death, court submitted issue as to amount which, paid then,
would be equal to the pecuniary benefit, instruction as to ascertaining the present worth
of anticipated contributions held not necessary. St. Louis, B. & M. Ry. Co; v. Jenkins

(Civ. App.) 172 S. W. 984.
Instruction as to damages for death of infant held erroneous for failure to exclude

damages for grief, loss' of society, and mental pain and anguish. Houston & T. C. R.
• Co. v. Gant (Civ. App.) 175 S. W. 745.

.

In action for death of child, instructions as to measure of damages held proper.
Kansas City, M. & O. Ry. Co. of Texas v. Starr (Civ. App.) 194 S. W. 637.

349. Breach of contract-Contract of carriage.-In an action for injuries to a ship
ment of cattle, an instruction that the measure of damages was the difference between
their market value as they should have arrived and as they did arrive was erroneous, if
there was no market value at the place of destination. Missouri, K. & T. Ry. Co. of
Texas v. Mulkey & Allen (Civ. App.) 159 S. W. 111.

An' instruction,' in an action for damages to a piano in transit, that if it was in
jured by defendant's negligence the jury should find for plaintiff the difference in its
cash market value in the condition in which it was delivered to it if delivered in good
condition, and "said piano should have arrived in at Dallas, the difference in" its cash
market value in the condition in which it did arrive at Dallas, held not erroneous be
cause of the quoted part. Missouri, K. & T. Ry. Co. of Texas v. Western Automatic
Music Co. (Civ. App.) 161 S. W. 380.

In an action against a carrier for damages to cattle by delay, where there was evi
dence that a train wreck, and consequent delay and confinement for 12 hours, caused
depreciation, an instruction that the plaintiff was entitled to recover for extra shrinkage
and bad appearance, although he was able to sell immediately upon arrival, was proper.
Gulf, C. & S. F. Ry. Co. v. Rodriquez (Civ. App.) 185 s. W. 311.

In a suit for injury to live stock in transit. a charge to consider the extent of re

covery of the cattle from their injuries, and if recovery was complete, to find for the
carrier, is not objectionable as confining consideration to complete recovery. Panhandle'
& S. F. Ry, Co. v. Norton (Civ. App.) 188 S. W. 1011.

351. -- Telegraphic and te·lephonic service.-An instruction, in an action for de
lay in the delivery of a message, held objectionable as imposing on the company the
absolute duty to deliver the message in a reasonable time. Western Union Telegraph
Co. v. Kersten (Civ. App.) 161 s. W. 369, rehearing denied 161 S. W. 1091.

355. Conversion.-There being some evidence that the goods had a market value,
an instruction that, if the jury found a market value, such value with interest was

plaintiff's damage; otherwise they should allow the value of the goods to plaintiff was

proper. Texas Warehouse eo. v. Imperial Rice Co. (Civ. App.) ·164 s. W. 396.
357. Libel and slander.-Where an article is in evidence and is libelous per se, the

court cannot direct a verdict for defendant for failure to prove damage. Chapa v.

Abernethy (Civ. App.) 175 S. W; 166.
,

In an action for damages for publication libelous per se, an instruction that the
jury might find for plaintiff such damages as from the evidence they believed he suf
fered was proper, but an instruction submitting as special damages items which would
properly come under the head of general damages was technical error. Houston Chron
icle Pub. Co. v. Wegner (Clv. App.) 182 S. W. 45.

361. Exemplary damages.-See Cotton v. Cooper (Civ. App.) 160 S. W. 597; McKee
V. Garner (Civ. App.) 168 s. W. 1031.

III. APPLICABILITY TO PLEADINGS AND EVIDENCE

362. Abstract instructions In general.-An instruction submitting to the jury an

abstract principle of law held properly refused. Hammel v. Benton (Civ. App.) 162
S. W. 34.

363. Application of instructions to case in general.-Trial court is never justified in
submitting any issue to the jury unless it is raised by both pleadings and proof. Bruns
Kimball & Co. v. Amundsen (Civ. App.) 188 S. W. 729; Martin v. Stires GCiv. App.)
171 S. W. 836.

Instructions which are not supported by evidence or based on the issues are prop
erly refused. Crass v. Adams (Civ. ApP.) 175 S. W. 610; Ablon v. Wheeler & Motter.
Mercantile eo. (Civ. App.) 179 S. W. 527; Pecos & N. T. Ry. Co..v. Winkler (Civ. App.)
179 S. W. 691; Western Union Telegraph Co. v, Kersten (Civ. App.) 161 S. W. 369.

Where the instructions were not incorrect or misleading, the fact that they included
matters not necessary to enable the jury to decide the case is no ground for complaint.
Texarkana & Ft. S. Ry. Co. v. Casey (Civ. App.) 172 S. W. 729.

An instruction eliminating the grounds of recovery and submitting issues not made
by the pleadings nor sustained by the evidence is properly refused. Gulf, C. & S; F.
Ry. Co. v. J. A. Bowers & Son (Civ. App.) 175 S. "'\l\r. 861.

A charge on the duty of a railroad company to give the crossing signals prescribed
by Vernon's Sayles' Ann. Civ. St. 1914, art. 6564, is not appropriate in an action for the
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killing of cattle, unless they were killed on a crossing. Ft. Worth & D. C. Ry. Co. v.

Decatur Cotton Seed Oil Co. (Civ. App.) 179 s. W. 1104.
364. Pleadings and Issues.-An issue not raised by the pleading should not be sub-

mitted. World's Special Films Corporation v. Fichtenberg (Civ. App.) 176 S. W. 733;
Petty v. City of San Antonio (Civ. App.) 181 s. W. 224.

The refusal of instructions submitting questions not in issue held proper. Rodgers
v, Texas & P. Ry. Co. (Civ. App.) 172 S. W. 1117; Galveston, H. & S. A. nv, Co. v.
Roemer (Civ. App.) 1\73 s. W. 229.

366. -- Nature of action or Issue In general.-Instruction that the undisputed evi
dence showed that defendant, in an action for fraud, had not guaranteed the solvency
of notes given to plaintiff as consideration for a contract held properly refused as not be
ing within the issues. Benton v. Kuykendall (Civ. App.) 160 S. W. 438.

The question of estoppel not being raised by the pleadings, an instruction thereon is
properly refused. Bankers' Trust Co. of Amarillo v. Cooper, Merrill & Lumpkin (Civ.
App.) 179 s. W. 541.

In action by former partner for share of commissions on deal completed after disso
lution on an issue as to whether deal was pending at time of dissolution definition of
"pending" held sustained by the petition. Daniel v. Lane (Civ. App.) 179 s. W. 906.

A statement of a contract in plaintiff's petition not being pleaded to by defendant as •

required by Vernon's Sayles' Ann. Civ. st. 1914, art. 1902, was in the case as admitted,
and an instruction submitting its truth or falsity to the jury was not error. American
Mfg. Co. v. O. C. Frey Hardware Co. (Civ. App.) 180 S. W. 956.

Refusal of instruction as to mental capacity at time will not offered for probate was

executed held not error. Wolnitzek v. Lewis (Civ, App.) 183 s. W. 819.
In proceedings on judgment creditor's motion against constable and sureties on bond

to recover against them amount of plaintiff's judgment, where there were no pleadings
upon which to base a requested instruction, the court did not err in refusing it. . Sharp
v. Morgan (Civ. App.) 192 s. W. 599.

367. -- Issues withdrawn or otherwise eliminated.-Where in an action, aided by
sequestration, to recover property and damages, defendant replevied the property, but
at the trial admitted the title was in plaintiff and abandoned claim thereto, ·the bare legal
right of defendant to replevy was not an issue so as to entitle' him to an instruction
thereon. Banner. v. Thomas (Civ. App.) 159 S. W. 102.

In suit to enforce a lien for materials, issue as to whether defendant company had
been in possession of the park property on which the material was used, since a certain
date held immaterial. Cleburne St. Ry, Co. v. Barber (Civ. App.) 180 S. W. 1176.

.

368. -- Actions relating to property and for injuries thereto.-Where a husband,
sued for trespass by his wife from whom he had separated and to whom' he had trans
ferred property for her support, alleged fraud in the procurement of the transfer, and
asked for its cancellation, instructions that a lien reserved in the contract in favor of
defendant's children by anothers wife, and plaintiff's promise to pay it, were inoperative,
and that defendant was still liable for the support of their children, held foreign to the
issues. Versyp v. Versyp (Civ. App.) 159 s. W. 165.

Where the petition, in a suit to set aside a deed, was based on a fraudulent conceal
ment of facts, an instruction submitting the issue as to concealed facts was not mis
leading, whether the word "concealment" was used in the petition or not. Mclndoo v.
Wood (Civ. App.) 162 s. W. 488.

.

In an action for conversion of a rice mixer, there being no pleading to support a re

covery of charges for rice stored with the machine, an assignment that the court erred
in charging that defendant could not hold the mixer for storage charges on other prop
erty was unsustainable.. Texas Warehouse Co. v. Imperial Rice Co. (Civ. App.) 164 S.
W.396.

In replevin, where defendant set up as a counterclaim plaintiff's breach of a con

struction contract, but did not allege plaintiff's conversion of material deposited on the
10t where the building was to be erected, the submission to the jury of the question
whether plaintiff was liable for the conversion was erroneous. Gordon v. Ratliff (Clv.
App.) 169 s. W. 372.

.

Refusal of instruction on sufficiency of evidence as to line of old grant held not erro

neous, where giving it would have nullified the issues. submitted and would have been
contrary to the. evidence in the cause. Crosby v. Stevens (Civ. App.) 184 S. W. 705.

369. -- Contracts and actions relating thereto in general.-In an action upon a
collateral agreement for a loan contained in a contract subscribing for stock in an insur
ance company, an instruction allowing a recovery of the money paid for the stock from
the promoters if the company had not accepted the contract in good faith held improper
as submitting an issue not made by the pleadings, which alleged an acceptance of the
contract by the company and a refusa.l thereafter to make the loan. American Home Life
Ins. Co. 'v, Compere (Civ. App.) 159 s. W, 79.

Where one of the defendants was liable only as a surety, it is error to give instruc
tions allowing the jury to find against him either as a principal or surety. Willingham v.

Brown (Civ. App.) 163 s. W. 107.
Where a broker's contract of exchange of property was unconditional and carried out

by the purchaser, an instruction that if the purchaser failed to carry out the contract,
through no fault of defendant, he could not recover was properly refused. Tevebaugh
v, Smith Land Co. (Civ. App.) 163 S. W: 664.

In an action for services, instructions held not erroneous under the pleading for fail
ure to charge that, if defendant had paid plaintiff for all services rendered under the
first contract of employment, he could not recover thereon. Red Mineral Springs Develop
ment Co. v. Davis (Civ. App.) 164 s. W. 427.

In action for breach of contract to keep a road under a bridge free from inflammable
material and to indemnify for damage from fire, instructions resting the liability on neg

ligence held erroneous. Pecos & N. T. Ry. Co. v. Amar-illo- St. Ry. Co. (Civ. App.) 171
s. W. 1103.

In broker's action for commissions, objection to instruction on ground that the plead
ings raised no issue as to failure to consummate deal being due to defendants' fault held
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unfounded. Levy v. Dunken Realty Co. (Civ. App.) 179 S. W. 679, denying rehearing
LevY v. Duncan Realty Co., 178 S. W. 984.

In action on contract, even if plaintiff's testimony showed modification of original
contract, the refusal of his requested charge thereon was proper, where there was no

pleading by plaintiff authorizing its submission. Tyler Box & Lumber Mfg. Co. v. City
Nat. Bank of Paris (Civ. App.) 185 s. W. 352.

370.' -- Contracts of carriage.-Where it is alleged that the damage to a shipment
of bananas resulted from negligence and delay, followed by specific allegations ascribing
the damages to the failure to stop the car as per contract, it is error to submit to the

jury as a separate ground of recovery the failure to ice the car. Houston & T. C. R.

Co. v. Corsicana Fruit Co. (Civ. App.) 170 s. W. 849.
In view of answer and supplemental petition, held that, in an action for damages to

shipment, it was not error to define negligence, though original petition was based on

breach of contract. Ft. Worth & D. C. Ry, Co. v. Morgan (Civ. App.) 179 S. W. 901.
In suit for damages to shipment of cattle, defendant, under general denial of its neg

ligence, held entitled to instruction that no damages could be recovered for injuries due
to the inherent nature or proper vice of the animals. St. Louis Southwestern Ry. Co. of
Texas v. Kerr (Civ. App.) 184 S. W. 1058.

In an action for damages to shipment of live' stock, requested instruction that car

rier's receivers were required by federal statutes to give the train crew not less than
10 hours' consecutive rest was properly refused, because irrelevant to the issues. Kan
sas City, M. & O. Ry. Co. of 'I'exaa V. Corn (Civ. App.) 186 s. W. 807.

371. -- Telegraphic and telephonic service.-Where plaintiff clatmed damages for
defendant's failure to deliver on the 15th a death message, but asserted no damage for
subsequent delay, and the evidence showed that the message did not reach the delivering
office until the 16th, a charge to find for plaintiff if defendant was negligent in delivering
the message after receipt at destination was erroneous because it might have caused the
jury to believe that the court was of the opinion that the message arrived on the 15th
and tended to allow a recovery for negligence not counted upon. Western Union Tele
graph Co. v. Cathey (Civ. App.) 166 S. W. '714.

In action for negligent failure to deliver a message, instruction permitting recovery
though the message could not have been delh ered at the address, on the theory that
the sender told the agent plaintiff might be at another place, held erroneous, as on an

issue not made by the pleadings. Western Union Telegraph Co. v. Fabian (Civ. App.)!
189 s. W. 1008.

372. -- Contracts of sale and actions relating thereto.-In an action by the pur
chaser of seed oats for damages for fraud in misrepresenting the quality and variety
agreed to be delivered, a request to charge as to what would constitute a warranty was

properly refused. Handy v. Roberts (Civ. App.) 165 S. W. 37.
In action for balance of a bill for lumber, furnished to build a, house, held that, upon

the pleadings, instructions as to defendant's waiver or estoppel in respect to the size of
the house actually built should not have been given. Scruggs v. E. L. Woodley Lumber
Co. (Civ. App.) 179 S. W. 897.

373. -- Actions on Insurance contracts, pollcles, or certlficates.-In insurance
agent's action for amount of first premium, wherein defendant did not contend that con
dition precedent to his acceptance had not been complied with, there was no error in
omitting reference thereto in the charge. Just v. Herry (Civ. App.) 174 s. W. 1012.

In an action on an accident insurance policy, a requested charge as to partial dis
ability was properly refused, where the only issue' raised by the pleadings was as to total
disability. North American Accident Ins. Co. v. Miller (Civ. App.) 193 s. W. 750.

374. -- Actions on notes.-In an action on certain rent notes for a pumping plant
and canal, a request to charge that if plaintiff promised to forego rents if salt water ap
peared in the river at the plant, and salt water did appear, but defendant continued to
cultivate the premises without electing to rescind, the jury should find for plaintiff held
properly refused as not within the issues. Savage v. Mowery (Civ. App.) 166 S. W. 905�

A bank which acted as liquidating agent for another bank, held not entitled, in a

suit as absolute owner upon a note given by the stockholder in the defunct bank, to an

instruction which would enable it to recover if the note was held as security merely,
Farmers' & Merchants' Bank v. Owens (Civ. App.) 178 S. W. 734.

\

The only real issue being whether a note was delivered on condition that it should
not be paid unless B.'s note was paid, an issue of whether B.'s note was paid, when it
clearly was not, unless there was collusion, not claimed, was error. Hamilton v. Hannus.
(Civ. App.) 185 S. W. 938.

375. -- Actions for personal injuries In general.-In an action for injury to a pe
destrian who fell into a coalhole, error cannot be predicated on the use by the court in
an instruction of the word "slipped," instead of the word "tilted," as used in the petition,
where the evidence on the nature of the injury was clear, and no prejudice could have
resulted. Young Men's Christian Ass'n v. Jasse (Civ. App.) 183 s. W. 867.

376. -- tnjurtes In operation of railroads in general.-In an action for injuries to
plaintiff While leading his horse over a defective railroad crossing at the suggestion of
the foreman of defendant's repair crew, an instruction authorizing a recovery if the fore
man's invitation for plaintiff to cross >WlS negligent, and the proximate cause of the in
jury, held erroneous, where plaintiff's petition counted exclusively on defendant's failure
to perform its duty to provide a safe crossing as actionable negligence. St. Douis South
western Ry. Co. of Texas v. Evans (Civ. App.) 158 S. W. 1179.

In an action for injuries from a lump of coal falling from defendant's trestle into,
street below, held that where no particular defect was charged, an instruction thereon
was properly refused. Missouri, K. & T. Ry. Co. of Texas v. Hendricks (Civ. App.) 160·
s. W. 1158.

�

A charge on the duty of a railroad company to keep a proper lookout at a crossing"
While abstractly correct as to one of defendants who had pleaded such duty, should have
been so framed as not to give the benefit thereof to plaintiff, who had not pleaded breach.
of that duty as a ground of negligence. Missouri, K. & T. Ry. Co. of Texas v. Kennon
(Civ. App.) 164 s. W. 867.

521



Art. 1971 COURTS-DISTRICT AND COUNTY-PRACTICE IN (Title 37

In ail action against an, interurban electric railroad for injuries in collision at a street
crossing, the court, in charging on the issue of negligence, should omit any reference to
an ordinance relating to speed of steam engines. Texas "I'ra.ctton Co. v. Wiley (Civ. App.)
164 S. W. 1028.

A requested charge that there was no evidence showing the train was being run at
excessive speed is properly refused in 'an action for killing cattle, where excessive speed
was not made a basis of recovery. Ft. Worth & D. C. Ry, Co. v. Decatur Cotton Seed
Oil Co. (Civ. App.) 11-9 S. W. 1104.

The issue whether the trick was used as a passway held properly submitted, though
deceased was lying down when struck, since it had a bearing on whether it was defend
ant's duty to keep a lookout. San Antonio & A. P. Ry. Co. v. Jaramilla (Civ. App.) 180
S. W. 1126.

an. -- Injuries to passengers.-In .a passenger's action for injuries from. an as
sault by a fellow passenger, held, that the pleadings and evidence justified an instruction
charging that plaintiff could not recover if the assault was so sudden that it could not
have been reasonably prevented by the conductor. Ft. Worth & R. G. Ry, Co. v. Stewart
(Sup.) 182 s. W. 893.

Where a passenger alleged that he slipped on a banana peel on the floor at the door
and fell, receiving injuries, submission of the issue whether leaving that particular door
unlocked, though another door was open, was an implied invitation to the passenger to
.leave the car at that door was error; that being immaterial. Ft. Worth & D. C. Ry. Co.
v. Yantis (Civ. App.) 185 s. W. 969.

378. -- Injuries to employes.s--In an action by a car repairer for personal injuries
from falling into a ditch, held, that on the pleading and the evidence a charge as to de
fendant's knowledge of such ditch and its failure to notify defendant thereof was proper.
International & G. N. Ry. Co. v. Williams (Civ. App.) 160 S. W. 639.

In an action for the wrongful death of a servant, killed by an explosion of steam
pipes, the petition held to authorize an instruction on the negligence of the master in
failing to inspect for defects so that necessary repairs could be made. Texas Power &
Light Co. v. Bird (Civ. App.) 165 s. W. 8.

The petition of a servant, injured by the fall of a scaffold, alleging that the master
failed to furnish the servant a safe place in which to work, in that the scaffold was weak
and insufficient, and the evidence showing that the scaffold was insufficient because the
material furnished was inadequate, the giving of an instruction submitting the issue of
the insufficiency of the material was proper. Cooper & Jones v. Hall (Civ. App.) 168 s.
W.465.

.

Defendant's requested instruction, requiring, as a condition to recovery, in an action
for injury to a brakeman from the pulling out of a handhold on a car, an affirmative
finding that the handhold had not been inspected as alleged, is properly refused; the
answer alleging the car had been inspected and tagged as a bad-order car, and this not,
being denied. Galveston, H. & S. A. Ry. Co. v. Diokena (Civ. App.) 170 S. W. 835.

In an action for injuries to an employe, refusal to charge on an allegation in the pe
tition held not erroneous. Hamilton Compress Co. v. Lawson (Civ. App.) 175 S. W. 474.

An allegation that the master negligently furnished the servant an engine out of re

pair supports an instruction that it was the master's duty to exercise ordinary care to
furnish an ordinarily safe engine, and to have it inspected and repaired, especially where
the specific duty was by later instruction specifically defined. Missouri, K. & T. Ry. Co.
of Texas v. Pace (Civ. App.) 184 S. W. 1051.

In a telephone lineman's action for injury from wire of an electric light company
joined as defendant, its requested charge on its liability was properly refused, where no

such issue was raised by the pleadings. Gulf States Telephone Co. v. Evetts (Civ. App.)
188 S. W. 289.

379. -- Contributo'ry negligence.-An instruction on contributory negligence, cor

rect in form, is properly refused, where contributory negligence is not pleaded. Bartley
v. Marino (Civ. App.) 158 S. W. 1156.

Where the master's answer failed to allege contributory negligence of his employe,
in suit for wrongful death, and the petition failed to show him prima facie negligent, it
was hot error to refuse a requested charge on that question. San Antonio & A. P. Ry.
Co. v. Littleton (Civ. App.) 180 s. W. 1194.

Defendant, having specifically pleaded certain acts as contributory negligence, was

not entitled to have other acts submitted to the jury as a basis for finding contributory
negligence. ' North Texas Gas Co. v. Meador (Civ, App.) 182 S. W. 708.

Where contributory negligence of plaintiff was not pleaded, the matter should not be
submitted in the charge. International & G. N. Ry, Co. v. Vogel (Civ. App.) 184 S. W.
229.

Where defendant railroad company, in action for injuries at crossing, did not plead
'contributory negligence in choice of crossings, it was proper to refuse to submit that
issue. Kansas City, M. & O. Ry. Co. of Texas v. Starr (Civ. App.) 194 s. W. 637.

381. --' Assumption of risk.-Special charge on assumed risk held properly refused
in view of plaintiff's contention as to negligence at time of injury. Kirby Lumber Co. v.

Bratcher (Civ. App.) 191 s. W. 700 .

.

' 382. -- Amount of recovery.-A request tg charge in a railroad passenger's action
for personal injuries, which excluded traumatic hysteria, as an element of recovery when
it was an issue, was properly refused. Pecos & N. T. Ry. Co. v. Coffman (Civ. App.) 160,
S. W. 145.

.

,

Where plea of reconvention alleging that plaintiff had circulated false repor-ts con

cerning defendant preventing him from marketing a crop of cotton and causing him hu

miliation, etc., failed to allege and there was no evidence of the amount of his pecuniary
loss from his inability to market the cotton, held, that this claim should not have been
submitted to the jury. Gillispie v. Ambrose (Civ. App.) 161 s. W. 937.

Where...no actual damages were claimed for the levy of a garnishment, the court prop":
erly refused a request to charge that the jury should measure the actual damages by
the reasonable market value of the property taken, with legal interest thereon from the
time of taking to the, time of the trial. Bennett v. Foster (Civ. App.) 161 S. W. 1078..
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A petition for personal injuries, which alleges that plaintiff's leg was broken' by a

violent blow, and was subsequently amputated, that he was confined to his bed for more

than four months, that he suffered great pain, and which does not allege that the wound
had healed, authorizes a charge permitting a recovery for physical and mental pain
plaintiff may suffer in the future. Waterman Lumber Co. v. Shaw (Civ. App.) 165 S.
W.127.

Where, in an action for trespass, no issue was' raised as to the rental value of the
sawmill operated by defendants on the land, the court properly refused to instruct the
jury to not consider such rental value. Fairchild v. Wilson (Civ. App.) 168 S. W. 409.

A petition held insufficient to authorize the submission of an issue of aggravation of
previous injury. Bulloch v, Missouri, K. & T. Ry, Co. of Texas (Civ. App.) 171 S. W. 808.

On pleadings and evidence, in an action to recover for expenses necessarily incurred
in the repair of an automobile damaged by defendant, held, that a loss of earnings or

net profits during repairs was properly submitted. Galveston-Houston Electric Ry, Co. v.

English (Civ. App.) 178 S. W. 666. ,

Where a complaint in libel suit sought actual damages only, charge that jury might
consider that defendant had filed plea alleging truth in assessing damages held error.

Ft. Worth Pub. Co. v. Armstrong (Civ. App.) 181 S. W. 554.
In an action for damages occasioned the shippers of live stock by delay in transit,

where there was no basis in the pleadings for proof of shrinkage in weight after the
shipment's late arrival, or for decline in the market for which the cattle were held over,
the court erred in submitting such matters as well as an item for additional feed.. Inter
national & G. N. Ry. Co. v. Landa & Storey (Civ. App.) 183 S. W. 384.

Under an allegation of injury to an automobile, a charge that measure of damages
was the difference in its value before and after the injury is abstractly correct, but where
pleading sought to recover the cost of repair, a charge submitting such a measure of
damages is erroneous. Pecos & N. T. Ry, Co. v. McMeans (Civ. App.) 188 S. W. 692.

383. Facts and e,vidence.-An instruction that submits to the jury facts not pre
sented by the evidence is improper. St. Louis Southwestern Ry, Co. of Texas v. Cole
(Civ. App.) 159 S. W. 146; Glover v. Houston Belt & Terminal Ry. Co. (Civ. App.) 163
S. W. 1063; Miller v. Sealy Oil Mill & Mfg. Co. (Civ. App.): 166 S. W. 1182; Lisle

Dunning Const. Co. v. McCall (Civ. App.) 167 s. W. 810; .Tones v. Nix (Civ. App.)
174 s. W. 685; Walker v. Flanary (Civ. App.) 178 S. W. 992.; Bankers' Trust Co. of
Amarillo v. Cooper, Merrill & Lumpkin (Civ. App.) 179 S. W. 541.

A requested charge having no basis in the evidence should be refused. Adams v.

WIn.. Cameron & Co. (Civ. App.) 161 S. W. 417; 8'. H. Kress & Co. v. Lawrence (Civ.
App.) 162 S. W. 448; Missouri, K. & T. Ry, Co. of Texas v. Ward (Civ. App.) 164 s.
W. 922; Andrew v. Mace (Civ. App.) 194 S. W. 598.

A charge submitting.a mere abstract proposition of law, not warranted by the facts
in the case, was properly refused. Blount v. Henry (Civ. App.) 160 S'. W. 418.

Where an issue is supported by evidence, it is proper for the court to' charge
thereon. Owens v. First State Bank of Bronte (Civ. App.) 167 S. W. 798.

Pleadings without proof do not justify submission of an issue. Black v. Wilson (Civ.
App.) 187 S. w,. 4913.

384. -- Sufficiency of evidence to warrant instructlon.-Where the evidence was

wholly insufficient to show that representations made by defendant were mere expres
sions of his opinion, the refusal of his requested instruction that, if they were such,
plaintiff could not recover was proper. Benton v. Kuykendall (Civ. App.) 160 S. W. 438.

385. -- Evidence excluded or withdrawn or Improperly admitted.-In an action
for breach of a lease, the court having withdrawn from .the jury the issue of mistake in

executing the lease without a prohibition defeasance clause, a request to charge on such
issue was properly refused. Taber v. Eyler (Civ. App.) 162 S. W. 490.

The refusal of special issues on uncontroverted and immaterial facts is not imi
proper. Tinkham v. Wright (Civ. App.) 163 S'. W.' 615.

Where evidence raising an issue was received without objection, though the is
sue was not presented by the pleadings, instructions submitting the issue were proper.
McKee v. Garner (Civ, App.) 168 S. W. 1031.

Refusal of requested charges, based upon testimony withdrawn from. the jury, is
not error. Buchanan v. Houston & T. C. R. Co. (Civ. App.) 180 S. W. 625.

Where the only evidence of agreed boundary line was incompetent, and it was

withdrawn from the jury, a charge on such agreed boundary line is improper. Cosgrove
v. Smith (Civ. App.) 183 S. W. ]09.

386. -- 'Nature of action or Issue In general.-Where the evidence did not present
the issues of laches and stale demand, it was error to submit such issues, though they
were presented by defendants' pleadings. Norton v. Lea (Civ. App.) 1'7()' S. W. 267.

In an action by' a stockholder asserting mismanagement by the directors, a charge
on the duty of directors held abstract and properly refused. Thomas v. Barthold (Civ..
App.) 171 S. W. 1071.

387. -- Actions relating to property In general.-In trespass to try title by a ven
dor against a purchaser, an instruction that the purchaser could not recover for improve
ments on the land if he had himself failed to perform the contract, and if the vendor
was ready and willing to perform, held proper under the evidence. Pollard v. Mc
Crummen (Ctv. App.) 160 S. W. 1148.

A charge on the rule that in arriving at the bounds of a survey courses and distances:
yield to natural or artificial objects of demarkation, but courses and distances will not.'
be made subordinate to an unmarked line or corner in an older, survey, held not applica
ble to facts. Dunn v. Land (Civ, App.) 193 S. W. 698.

388. -- Actions for torts in general.-Instruction that every man was responsible
for damage occasioned by his stock to the lands of another, unless done under a contract
anttclpatrng such injury and paid for, held erroneous, where there was no evidence that
plaintiff made any contract authorizing the use of her land so as to permanently injure
the freehold. Gorman v. Brazelton (Civ. App.) 168 S. W. 434.

Instruction authorizing recovery for cattle killed, if right of way was not fenced
so as to effectually turn live stock under ordinary circumstances, held justified by evt-
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dence as to defective condition of fastening of a, gate, through which cattle went on the
track. Ft. Worth & D. C. Ry. Co. v. Scheer (Civ. App.) 169 S. W. 1069.

389. -- Negligence in general.-Where there was no evidence that the fact that
plaintiff left certain vehicles standing in a city street was the proximate cause of a col
lision between plaintiff's horse and defendants' automobile, the court properly refused an
instruction that permitting the vehicles to stand in the street was negligence. Staten
Auto Co. v. Hogg (Civ. App.) 160 S. W. '982.

Submission of the issue of the killing of a horse by a train, being caused by failure
to ring, the bell and sound the whistle, is not justified, in the absence of evidence of prox
imity of the place to a crossing, or that such signals' would probably have prevented the
accident, nor should issue of negligence in not stopping the train be submitted when
no facts are shown on which negligence in not stopping it can be predicated. Interna-
tional & G. N. Ry, Co. v. Bandy (Civ, App.) 163 S. W. 341.

'

,

Though a railroad company need only exercise ordinary care to equip its engines with
:suitable spark arresters, yet where, in an action for loss of property by fire set by
sparks, there was no evidence by the company on that issue, it was not reversible error
to charge that it was its duty to use suitable spark arresters. Texas & N. O. R. Co. v.
Cook (Civ. App.) 167 S. W. 158.

The word "willfully," in connection with "knowingly," in an instruction that, if
defendants did a thing willfully and knowingly, etc., they were negligent, authorized
the jury to conclude the court was of opinion there was some evidence that defendant
did such thing with a bad intent, making the instruction prejudicial; there being no such
<evidence. Corrigan, Lee &' Halpin v. Heubler (Civ. App.) 167 S. W. 1591.

In action for death of cattle, which went on railroad tracks through gate, instruc
tion that it was not the company's duty to remedy trivial defects held properly refus
ed, in view of the evidence. Ft. Worth & D. C. Ry.' Co. v. Scheer (Civ. App.) 169 S.
W. 1069.

It was error to submit the issue whether defendant's negligence contributed to the
injury sustained by plainti.ff's cattle, where there was no evidence on such issue. Ft.
'Worth & D. C. Ry. Co. v. Berry (Civ. App.) 17(} S. W. 125.

In action for destruction of property by fire communicated frOID! boarding cars on
defendant's siding, special charges requested by defendant upon immaterial issues and
upon matters not raised by the testimony were properly refused. San Antonio & A.
P. Ry. Co. v. Moerbe (Civ. App.) 189 S. W. 128.

In an action for damages caused by defendant's automobile driven by employe,
where there was no evidence of incompetency or recklessness, an instruction on that
subject held properly refused. Gordon v. Texas & Pacific Mercantile & Mfg. Co. (Civ.
.App.) 190 8'. W. 748.

Under pleading and proof in action for damages to automobile from collision, held,
that refusal of instruction on law of accident was not error. Auto Sales Co. v. Bland
cciv. App.) 194 S. W. 1021.

390. -- Personal injuries In general.-In' a personal injury action, a charge held
-erroneous as tending to mislead the jury. Eldridge v. Citizens' Ry. Co. (Civ. App.)
169 S. W. 375.

Instructions in a personal injury action submitting issues of negligence held erroneous,
as not warranted by the evidence. Southwestern Telegraph & Telephone Co. v. San
-ders (Bup.) 173 S. W. 865. affirming judgment (Civ. App.) 138 S. W. 1181.

The giving of a charge correctly defining implied and apparent authority to con

sent, on behalf of parents, to an operation on their child, over the objection that there
was no 'evidence to support the charge, held prejudtcial error. Rishworth v. Moss (Civ.
App.) 191 S. W. 843.

In action to recover for death by electrocution, tnstructtons submitting all issues
of negligence raised by the pleadings are erroneous, where all but one were unsupported
by evidence. Abilene Gas & Electric Co. v. Thomas (Civ. App.) 194 S. W. 1016.

391. -- Personal Injuries In operation of railroads In general.-In an action for

injury from a )ump, of coal falling from a locomottve tender on defendant's trestle upon

plaintiff driving in the street below, held that instruction limiting defendant's negligence
to a particular means was properly refused in view of the evidence. Mlssourt, K. & T.

Ry. Co. of Texas v. Hendricks (Civ. App.) 160 8'. W. 1158.
An instruction that,' if inspection would not have disclosed the defect, the railroad

company would not be liable, to one injured thereby, held erroneous, in the absence of evi
dence of any inspection. St. Louis Southwestern Ry. Co. v. Moore (Civ. App.) 161 S.
W.378. '

'

Instruction to find railroad company not liable if the engineer was not negligent
held properly refused where there was evidence that driver's view of crossing was ob
stucted by the company's cars on a siding. Texas Midland R. R v. Nelson. (Civ. App.)
161 S. W. 10E8.

In an action for injuries to a licensee while in a railroad car, an instruction that the

plaintiff could not recover for any defect in the brake was proper, where there was

evidence that the brake was defective, but no evidence that there was any attempt to
use the brake, since the defect could not have been the proximate cause of the injury.
Beard v. International & G. N. Ry. Co. (Civ. App.) 171 S. W. 553.

Evidence held not to warrant charge to find for the injured pedestrian if the car

had no fender, since it tended to show that there was a fender, and such charge was

therefore prejudicial. Galveston Electric Co. v. Swank (Civ. App.) 188 S. W. 704.
Direction of verdict for the railway, if the jury found the injuries to plaintiff were

the result of unavoidable accident, is error where there is no' evidence suggesting un

avoidable accident. Terrell v. Houston & T. C. Ry. Co. (Civ. App.) 189 S. W. 575.

392. -- Injuries to passengers.-Where a passenger was shown to have been
thrown down and injured in a coach by an unusual bump, an instruction that the carrier
was bound to employ skillful and competent agents held supported by the evidence.
Quanah, A. & P. Ry. Co. v. Johnson (Civ. App.) 159 S. W. 406.

Where, in an action for injuries to a passenger, plaintiff's evidence showed an un

warranted assault by a trainman, while defendant's evidence showed that plaintiff was
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struck while he was making an assault on the trainmen, there was no issue of the
right of self-defense arising from apparent danger in the case on which it was the court's
duty to charge. St. Louis, B. & M. Ry. Co. v. Fielder (Civ. App.) 163 S. W. 606.

In an action by a passenger for injuries caused by a stray bullet fired QY another
passenger at a drunken passenger who was making an assault upon him, where all the
evidence tended to show a clear case of self-defense, it was proper for the trial court
to refuse to inject into the case the question of justification for the shooting. Galves
ton, H. & S. A. Ry. Co. v. Bell (Civ. App.) 165 S. W. 1.

In an action for injuries to plaintiff's wife caused by an unusual jar to the coach
in which she was a passenger, where there was no evidence that she had warning that
a coupling was about to be made between coaches, an instruction which predicated
a verdict for the plaintiff upon a finding, among other things, that the collision was with
out notice or warning was not erroneous. St. Louis Southwestern Ry. Co. of Texas v.

McNatt (Civ. App.) 166 S. W. 89.
. '

In an action for personal injuries to one traveling with a fruit car on a nontrans
ferable pass issued to his prtncipal, an instruction that plaintiff was a passenger if
the conductor consented to his riding thereon is inapplicable to evidence that the consent
to his riding was given by the conductor of a train other than the one on which he
was when injured. Beard v. International & G. N. Ry. Co. (Civ. App.) 171 S. W. 553.

Evidence in a street car passenger's action for injuries from falling from the run

ning board of a car held to authorize an instruction on unavoidable accident. Tennegkeit
v. Galveston Electric Co. (Civ. App.) 182 S. W. 72.

'

In a passenger's action for injuries from an assault "by a fellow passenger, held,
that the pleadings and evidence justified an instruction that plaintiff could not recover

if assault was so sudden that it could not have been reasonably prevented by conductor.
Ft. Worth & R. G. Ry. Co, v. Stewart (Sup.) 182 8. W. 893.

In an action under the separate coach law for injuries to a negress assaulted by
tL white passenger in a coach for blacks, instructions authorizing a finding against the
road if its servants knew that a white passenger was in the negro coach held not
erroneous on account of testimony. Texas & P. Ry. Co. v. Baker (Civ. App.) 184 S. W.
£64.

Instruction in passenger's action for injuries held erroneous for perm.itting recovery
-for carrier's negligence in inviting passengers to alight from a certain door independent
of the presence of a banana peel on which plaintiff slipped and fell. Ft. Worth & D. C.
Ry. Co. v, Yantis (Civ. App.) 185 S. W. 969.

In an action for injuries to a passenger who fell on stepping on a piece of wood in
the car, an instruction to find for passenger if carrier's employes permitted the wood to
be in the car, etc., held not objectionable on the ground there was no evidence of per
mission. Texas & Pac. Ry. Co. v. Hanson (Civ. App.) 189 S. W. 289.

In action for injuries from .beirrg struck by a truck on platform, it was not er

Tor to refuse charge to find for defendant if plaintiff walked between the truck and the
track and person of ordinary prudence would have walked between the truck and the
depot, it not appearing that route taken was dangerous. St. Louis Southwestern Ry, Co.
of Texas v. McMichael (Civ. App.) 191 S. W. 186.

In an action for injuries from contracting a cold in defendant's station, where there
was no suggestion that plaintiff's physical condition was abnormal, held, that it was

not error to submit issue whether station was kept warm to such a degree as would be
reasonably comfor-table for plaintiff. Chicago, R. I. & G. Ry, Co. v. Faulkner (Civ. App.)
194 S. W. 651.

-

393. -- Injuries to servants.-The refusal of a charge that if the jury could not
determine what caused the accident they should find for plaintiff held proper, where the
evidence was sufficient to show that the negligence of the master was the proximate
cause of the explosion, although it did not show the exact reason therefor. Fred A.
Jones Co. v. Drake (Civ. App.) 159 S. W. 441.

In action by car repairer for personal injuries f�ffiI falling into a ditch, held that,
on the pleadings and, evidence, a charge as to defendant's knowledge of such ditch and
its failure to notify defendant thereof was proper. International & G. N. Ry. Co. v. Wil
liams (Civ, App.) 160 S. W. 639.

•

In an action, for a servant's death by being struck by a piece of iron falling in the
elevator shaft at the bottom of which he was working, held that, there being no evi
-dence on the subject, the refusal to submit special issues as to, how the iron got to the
shaft and .as to whether it was brought there and negligently or unintentionally allowed
to fall was not error. Selden-Breck Const. Co. v. Kelley (Civ. App.) 168 S. W. 985.

In an action for the death of a servant, killed by a falling piece of iron, held on the
evidence that the submission of a special issue as to whether his death resulted from negli
gence on the part of some employe of defendant not a vice principal was properly re
fused. Id.

In an action for personal injury to plaintiff while performing a service in the barn
in which he was required by his immediate master to deposit his tools, etc., a charge
which referred to his loitering about the barn was improper, though the barn belonged
to defendant. ,Eldridge v. Citizens' Ry. Co. (Civ. App.) 169 S'. W. 375 .

. .

A cha.rga submitting a phase of the case in accordance with the testtmony of the
lDJured employe, is not inapplicable to the facts because the defendant master offered
much evidence in contradiction. .Plaritera' Oil Co. v. Keebler (Civ. App.) 170 S. W. 120.

In .action for death of railway employe, due to slipping on wet paint on brake plat
form, tnstructton confining negligence to that of the employes operating a switch train
'held properly refused,' in the absence of evidence that it was the duty of the switching
crew to inspect the cars. Pecos & N. T. Ry. Co. v. Welshimer (Civ. App.) 170 S. W.
2f3. '

,

Where, in an action for injuries due to defective tongs used in unloading steel rails
from a ship, there was evidence that an inspection made after the tongs had been in
use would have disclosed the defect, it was not error to give an instruction authorizing
a recovery because of defendant's failure to inspect them. J. H. W. Steele Co. v, Dover
(Civ. App.)' 17()l S.' W. 8091.

'
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In a coal miner's action for injuries from a falling roof, refusal of charge that the
mere happening of an accident is no proof of negligence held proper under the evidence.
Consurrers' Lignite Co. v. Grant (Civ. App.) 181 S. W. 202.

Evidence in action for injuries to section hand while removing wreck, held not :

to
warrant instruction as to foreman's negligence, or as to defendant's Ilabllfty for failure
to use ordinary care in selecting competent servants. Missouri, K. & T. Ry, Co. of
Texas v. Mooney (Civ, App.) 181 S. W. 543.

In action against railroad for death of yard clerk, submission of issue of failure to
keep lookout was erroneous in the absence of evidence showing connection between such
failure and the death. Galveston, H. & 8'. A. Ry. Co. v. Fred (Civ. App.) 185 S. W. 896.

In a servant's action for injuries, the words "suddenly and unexpectedly" in an in
struction, used with reference to the movement of the train at the time plaintiff was

injured in going between two. cars to uncouple them, must necessarily have been under
stood by the jury as relative, and in that sense is supported by the plaintiff's testimony
that the movement was sudden and unexpected in one direction, and he had given the
signal to go in the other. Pecos & N. T. Ry, Co. v. Chatten (Civ. App.) 185 S. W. 911.

I!1 action for injuries by servant of lumber company, general charge of court held
not error.eous In that it subm.itted as issue whether log being snaked was pulled against
end of log on skids, whereas evidence showed it was not, but was thrown against skids
by reason of tongs coming in contact with a stump. Kirby Lumber Co. v. Bratcher·
(Civ. App.) 191 S. W. 700.

Evidence held sufficient to justify instruction in an action for injury to servant caus

ed by other cars colliding with the car in which pla.irrtiff was working, that the cars

were not coupled together, and that it was the employer's duty to keep them coupled.
Rule Cotton Oil Co. v. Russell (Civ. App.) 191 S. W. 802.

In action for injuries to freight conductor in yards when he stumbled over an ob
ject variously described as a stake, stob, or stub, where testimony referred to -It in each
of those terms, submission of issue whether there was a stake or stub without limit
ing it to a grade stake was not error; the word "stob" being a variation of tlie word
"stub," which means a small post. Galveston, H. & S. A. Ry. Co. v. Miller (Civ. App.)
192 S. W. 593.

Where there was testimony that rules of company required foreman of section gang
to give warning of approaching trains, and that foreman had specifically told section
men to keep eyes on him, and that he would give warning, court did not err in sub
mitting issue of alleged negligence of foreman in failing to give warning. Chicago, R.
1. & G. nv. Co. v. Mitchum (Civ. App.) 194 S. W. 622.

394. -- Assumption of risk.-Wbere there was no testimony in a servant's ac

tion for injury raising the question of assumed risk, the court properly refused a special
charge thereon. Sari Antonio Brewing Ass'n v. Gerlach (Civ. App.) 185 S. W. 316;
Southwestern Telegraph & Telephone Co. v. Coffey (Civ. App.) 163 S. W. 112.

Wbere the evidence showed that plainUff at the time of his injury was not employ
ed as a section hand, but to assist in extinguishing a fire, it was not error to charge that
he assumed all the risk of injury while discharging the duties ordinarily "incident to his
employment," instead of "incident to his duties as a section hand." Missouri, K. &
T. Ry. Co. of Texas v. Maples (Civ. App.) 162 S. W. 426.

Instruction on assumption of risk held properly refused as unsupported by the evi
'dance. Missouri, K. & T. Ry. Co. v. Masqueda (Civ. App.) 189 S. W. 328.

In an action for personal injuries to a fireman, a charge on assumption of risk held
not erroneous as disregarding an exception to the rule where there was no evidence
to support the exception. Atchison, T. & S. F. Ry. Co. v. Stevens (Civ. App.) 192 S. W.
304.

'

It is not error in freight conductor's action for Injuries when he stumbled over a

stake in the yards, where the evidence is overwhelming that he did not know of its
presence, to refuse requested Instructions on assumption of risk. Galveston, H. & 8'.
A. Ry. Co. v. Miller (Civ. App.) 1!'£2 S. W. 593.

395. -- Contributory negligence.-In passenger's action for personal injury, where
the issue of contributory negligence was not raised by the evidence, there was no error in
refusing a special charge thereon. Paris & G. N. Ry. Co'. v. Atkins (Civ. App.) 185 &
W. 306; St. Louis Southwestern Ry, Co. of Texas v. McNatt (Civ. App.) 166 S. W. 89.

Failure to submit defendant's claim that an injured servant went voluntarily upon the
car from which he fell was not error, where the uncontradicted evidence showed that he'
was employed by defendant's foreman for the specific duties in which he was engaged
when injured. Missouri, K. & T. Ry, Co. of Texas v. Maples (Civ. App.) 162 S. W. 426.

Evidence held insufficient to raise an issue as to brakeman's knowledge of presence
of pile of cinders over which he stumbled as he was getting on a moving car. Texas Mid
land R. Co. v. Geron (Civ. App.) 162 S. W. 471.

In an action for the death of a servant caused by cotton seed hulls falling upon him.
where there was no direct evidence of contributory negligence, there being no syewit
nesses, the court properly refused to charge on contributory negligence. Industrial Cot
ton Oil Co. v. Lial (Civ. App.) 164 S. W. 40.

In telephone lineman's action for personal injury from electricity from electric light
wire to a guy wire, charge, assuming that he knew that electric light wire was charged
with electricity was properly refused, where evidence failed to show such knowledge. Gulf
States Telephone Co. v. Evetts (Civ. App.) 188 S. W. 289.

396. -- Discovered peril.-In an action for injuries to an employe" evidence held
to raise the issue of discovered peril. Kirby Lumber Co. v. Williams (Civ. App.) 159 S.
W.309.

.'

In car repairer's action for personal injuries, instruction as to duty of defendant's;
employes after discovering his peril held not without support in the evidence. Interna
tional & G. N. R. Co. v. Walters (Civ, App.) 161 S. W. 916, judgment reversed on re

hearing 165 S. W. 525.
Where in section hand's action for injuries there is insufficient evidence to show ac

tual knowledge by train crew of plaintiff's peril, submission of issue of negllgence of
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train crew after discovery of peril is unwarranted. Chicago, R. I. & G. Ry. Co. v. Mitch
um (Civ. App.) 194 S. W. 622.

397. -- Contr-acts and actions relating thereto in general.-A charge requested by
the landlord, denying recovery if the tenant could have procured another lease of the
same kind, held properly refused under the evidence. Bost v. Mc'Crea (Civ. App.) 172 S.
W.561.

A charge, in an action for amounts due on corporate stock, held erroneous in allow
. ing verdict for plaintiff, without regard to the evidence. Rich v. Park (Civ. App.) 177 S.

W.184.
In an action on account and note made by defendant's father which it was alleged

defendant agreed, to pay, an instruction that verdict should be for plaintiff on his claim
on an open account if he was entitled to recover held not proper under the evidence.
Thornburg v. Moon (Civ. App.) 180 S. W. 959.

.
In action on vendor's lien note, subsequent purchaser's requested instruction that

part of the alleged shortage had been in the adverse possession of other parties more than
10 years held properly refused, where there was no evidence of such adverse possession.
Orand v. Whitmore (Civ. App.) 185 S. W. 347.

In action on contract, where testimony for plaintiff did not show a modification of the
contract, plaintiff's requested instruction on that theory was properly refused. Tyler Box
& Lumber Mfg. Co. v. City Nat. Bank of Paris (Civ. App.) 185 S. W. 352.

398. -- Contracts of carriage.-In an action for wrongful ejection of a passenger,
where the evidence was not sufficient to raise the issue of the use of unnecessary force,
it was error to instruct that defendant would be liable if it arrested the passenger, and
defining "arrest" as any restraint upon his movements, etc. Missouri, K. & T. Ry. Co.
of Texas v. Dice (Civ. App.) 168 S. W. 478.

In action for damages to shipment of cattle, instruction as to liability for rough
handling held without support in the evidence and prejudicial, Texas & P. Ry. Co. v.

White (Civ. App.) 174 S. W. 953.
In action for delay in transportation of cattle instructions submitting issue as to spe

cial contract concerning time of shipment held at least misleading under the evidence.
Ft. Worth & D. C. Ry. Co. v. Morgan (Civ. App.) 179 S. W. 901.

In suit for damages to shipment of cattle, where there was no evidenc€ of a want of
care in loading, an instruction that a want of care would be negligence was without sup
port in the evidence. St. Louis Southwestern Ry, Co. of Texas v. Kerr (Civ. App.) 184
S. W. 1058.

.

In an action for damages to a shipment of live stock, where there was no evidence as

to what was an ordinarily reasonable time for transportation between two points, the
issue as to reasonable time should not have been submitted. Kansas City, M. & O. Ry,
Co. of Texas v. Corn (Civ. App.) 186 S. W. 807.

In action for damages to shipment of live stock, requested charge not to consider any
application or order for cars made at a certain point held properly refused as inapplicable
to evidence. Parihandle & S. F. Ry. Co. v. Vaughn (Civ. App.) 191 S. W. 142.

Where evidence was undisputed that a train was stopped and a passenger ejected for
not paying fare at the station where the train usually stopped, it was not error to refuse
to submit to the jury plaintiff's question whether defendant's servants rendered the plain
tiff and her children such assistance as was required by defendant's rules and the cir-

.

cumstances of the case. F1eck v. Missouri,' K. & T. Ry, Co. of Texas (Civ. App.) 191 S.
W.386.

399. -- Contracts for telegr-aphlc or telephonic ser-vice.-In action for damages for
failure to deliver telegram, instruction assuming that certain stock had been offered to
plaintiff at $25 a head held not at variance with evidence. Western Union Telegraph Co.
v. Gorman & Wilson (Civ. App.) 174 S. W. 925.

400. -- Contracts of sale and actions relating thereto.-Where machinery for ir
rigation was never installed in accordance with the contract, and the purchasers sought
damages for injuries to their crops, a charge on the question of unreasonable delay in in":
stallation was unnecessary. Southern Gas & Gasoline Engine Co. v. Richolson (Clv, App.)
181 S. W. 529.

.

In an action for personal property claimed not to have been included in contract of
sale, charg"e that defendant, in reconvention, might recover a stove, was properly refused,
where without any support in the evidence. James v. Doss (Civ. App.) 184 S. W. 623.

401. -- Actions on insurance policies.-A requested charge that, the market value
after the fire of the piano insured not having b�en shown, no recovery could be had,
held properly refused, under the evidence. Occident Fire Ins. Co. v. Linn (Civ. App.) 179
S. W. 523.

.

In an action on an employe's indemnity policy, an instruction concerning the inten
tion of the parties held inapplicable to the evidence. Southwestern Surety Ins. Co. v.

Thompson (Ctv, App.) 180 S. W. 947.

402. -- Bills and notes.-In an action on certain rent notes for a pumping plant
and canal, a request to charge that if plaintiff promised to forego rents if salt water ap
peared in the .river at the plant, and salt water did appear, but defendant continued to
CUltivate the premises without electing to rescind, the jury' should find for pla.lnniff,
held properly refused as not within the proof. Savage v. Mowery (Civ. App.) 166 S.
W.905. ,

In an action on a note, where there was no evidence to support the issue as to wheth
er plaintiff had failed to account for' collateral, it should not have been submitted. First
State Bank of Amarillo v. Cooper (Civ. App.) 179 S. W. 295.

403. -- Actions for personal services and commissions.-Though an owner could
sell the,land bimself and thus revoke the broker's authority, the mere fact of a sale by
the vendor to a purchaser interested by the broker did not raise the issue of revocation;
hence it was not error to refuse defendant's request presenting such issue, nor where
there were circumstances tending to show that the terms were changed to defeat the
right to commissions, it was not error to submit such issue, nor to charge that a �oint
owner of land with knowledge of circumstances charging him with notice of the rights
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of a broker, would be equally liable if he consummated the sale with such notice. Webb
v. Harding (Civ. App.) 159 S. W. 1029.

There was no error in refusing an instructtori, in an action for brokers' commissions,
that any agreement between plaintiffs and the buyer's agent relative to the exchange
would not bind defendant without his consent, where there was no evidence of any such
agreement to which it could apply, nor was an instruction that plaintiffs were not part
ners 'of R., who represented the other party, and that they might recover, though R. got
all of the commission from the other party, objectionable on the' ground that an agent.
who receives a secret commission from the other party cannot recover, where the evi
dence showed that the brokers on both sides represented their respective principals only,
nor was the instruction that plaintiffs could recover if they procured a buyer themselves
or through their agent R. objectionable on the ground that R..was the buyer's agent and
that an agent cannot delegate his authority without his principal's consent and cannot
represent both parties, where the evidence showed that R. represented the buyer only,
and the brokers on both sides represented their respective principals in the negotiations.
McKinney v. Thedford (Civ. App.) 166 S. W. 443.

An instruction as to a broker'S right to a commission, where he did not personally
conduct the negotiations, was not present when the bargain was closed, and where his
principal did not at the time know that he found the purchaser, was not inapplicable to
the facts, where plaintiff did not personally negotiate the exchange and was not present
when it was made. Id.

In an action by a broker's assignee for commissions on an exchange of lands, an
instruction to find for defendant because the evidence showed that a third party was a

partner with the broker was properly refused, where the partnership was not a party to
the suit, and the broker's authority to transfer the account to plaintiff was not ques
tioned. Anderson v. Jackson (Civ. App.) 168 S. W. 54.

In action against railroad ticket agent to recover money converted by him to his
own use, with cross-action for services in the same amount, instruction as to plaintiff's
ratification of contract of employment held reversible error, where the evidence did not
raise such issue. Stephenville North & South Texas Ry, Co. v. Grier (Civ. App.) 178 S.
W.984.

Where there was no evidence that a broker .was limited to three months in which to
sell, defendant's request seeking to inject such issue into the case was properly refused.
Black v. Wilson (Civ . App.) 187 S. ,W. 493.

In an action to recover commissions for sale of' land, where there was no evidence
of the reasonable value of the agent's services, the trial court was not required to sub
mit the issue of quantum meruit. Witcher v. Adams (Civ, App.) 191 S. W. 399.

404. -- Fraud, mistake, duress, and undue influence.-In an action against a

street railroad company for personal injuries, testimony of 17 claims by plaintiff's rela
tives against defendant and that plaintiff witnessed a release in one suit will not jUstify
a charge on conspiracy to fabricate claims. San Antonio Traction Co. v. Cox (Civ. App.)
184 S. W. 722.

406. -- Releasec-c-Wher-e evidence refuted alleged settlement of plaintiff's claim
for defendant's failure to deliver water for irrigation, submission of issue whether set

. tlement was made held properly refused. Orange 'County Irr. Co. v. Sandefur (Civ. App.)
�81 S. W. 777.

.

407. -- Extent of injury and amount of recovery.-In an action for personal inju
ries, an instruction allowing reasonable compensation for necessary artificial limbs al
ready purchased or that might be required was reversible error, where there was no evi
dence that the amount paid for artificial limbs already purchased was reasonable, and
where there was no evidence that .the plairittff suffered any mental anguish, there was

no error in refusing to instruct that the jury should not take into consideration any men

tal anguish suffered by plaintiff. Ft. Worth & D. C. Ry, Co. v. Wininger (Civ. App.) 159
S. W. 881.

In a brakeman's action for injuries, instruction permitting the consideration of the
reasonable value of the time lost in consequence of the injury held applicable to the evi
dence. St. Louis Southwestern Ry, Co. of Texas v. Martin (Civ. App.) 161 S. W. 405.

In a buyer's action for breach of contract to furnish cotton seed hulls, where it could
not be said that it was undisputed that the seller's failure to furnish the contract quality
was the proximate cause of the injury to the buyer's cattle, the submission of that issue
was proper, and where no other verdict than one for the seller could have been returned,
there was no error in giving or refusing charges upon his failure to furnish the contract
quality and as to whether such failure was the proximate cause of damage to the cattle.
Major v. Hefley-Coleman Co. (Civ. AI=p.) 164 S. W. 445.

In an action for injuries to a section hand sustaining a rupture while attempting to
remove a hand car from a track, the refusal to submit as an issue of proximate cause

his weakness or diseased condition held not erroneous under the evidence. Missouri, O.
& G. Ry. Co. v. Boring (Civ. App.) 166 S. W. 76.

In an action for damages for the destruction of a wagon and seed cotton by fire, sub
mission of an issue as to the market· value of the property held error, where there was

no evidence thereof. 'Continental Oil & Cotton Co. v. Wristen & Johnson (Clv. App.) 168
S. W. 395.

Where the defense to a purchase-money note was fraud, but there was no evidence
as to the market value of the goods, it was error to give an instruction authorizing re

covery, for the difference between the value as represented, 'and the market value.
Latham Co. 'v, Snell (Civ. App.) 176 S. W. 917.

Where there was no evidence that' other obstructions caused the backing of flood wa

ters on plaintiff's premises, refusal of a charge that there should have been no 'verdict
against the defendant railroad company whose fills it was charged caused the inundation,
where the jury could not determine what damages were caused by them and what bY'
other obstructions was proper. Galveston, H. & S. A. Ry. Co. v. Vogt (Civ. App.) 181 S.
W. 841.

There being no evidence that plaintiff's injury was caused by a weakened condition
of her arm, though it had previously been broken, a requested instruction predicated on a.
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finding of such fact was properly refused. North Texas Gas Co. v. Meador (Civ. App.)
182 S. W. 708.

In an action for injuries, where the plaintiff was earning the same amount after as

lie had earned prior to the injuries, and there was no evidence that his earning capaci
ty had been affected, the submission of the issue whether plaintiff's future earning ca

pacity had been impaired was error. San Antonio Traction Co. v. Cox, (Civ. App.) 184
S. W. 722.

A charge that there could be no recovery if the injury to plaintiff's scrotum was caus

ed by infection from scratching an ulcer held not warranted by the evidence. Burkes v:

Northern Texas Traction Co. (Civ, App.) 185 S. W. 428.
In an action against a carrier of live stock for damages caused by delay in transpor

tation, it was error to submit as an element of damage items of feed which plaintiff claim
ed was 'purchased en route, tn absence of evidence that whole amount was necessary or

price paid was reasonable, and where there was no evidence showing amount plaintiff
expended for labor to care for stock while unloaded, that issue should not have been sub
mitted to jury. Ft. Worth & D. C. Ry. Co. v. Atterberry (Civ. App.) 190 S. W. 1133.

In an action tor' damages to a shipment of live stock, the submission of the measure

of damages based on their market value at a certain point held warranted by the evi
dence as to their market value at such point. Panhandle & S. F. Ry. Co. v. Vaughn (Civ.
App.) 191 S. W. 142.

Testimony of physician that he made five or six visits to plaintiff, and that $200 was

a reasonable charge therefor, is sufficient to warrant an instruction to find for plaintiff
the reasonable value of medical services. Houston Electric Co. v. Pearce (Civ. App.) 192
S. W. 558.

408. Instructions excluding or I.gnoring issues, defenses, or evidence.-A requested
charge which ignored one of the issues was properly refused. Chicago, R. 1. & G. Ry.
Co. v. Oliver (Civ, App.) 159 S. W. 853.

Instruction to find for plaintiff under certain circumstances unless the jury found for
defendant under other instructions "herein given" held not to preclude consideration of
affirmative defenses submitted by special charges requested by defendant. Gulf, C. & S.
F. Ry. Co. v. Stewart (Civ. App.) 164 S. W. 1059.

An issue clearly raised by the evidence should be submitted to the jury. World's
Special Films Corporation v. Fichtenberg (Civ. App.) 176 S. W. 733.

It is error to refuse to give an instruction requiring the jury to pass directly upon an

issue raised by the pleadings and evidence. W. P. Carmichael Go. v. Miller (Civ. App.)
178 S. W. 976.

The refusal of the request to charge which ignored one phase of the case was not er

roneous. First Nat. Bank v. Mangum (Civ. App.) 194 S. W. 647.
410. -- Nature of action or Issue In general.-An instruction ignoring the lia

bility of a principal for acts of his agent beyond private instructions, where an apparent
general authority was relied on, held error. Bergere v. Parker (Giv. App.) 170 S. W. 808.

In suit to enjoin collection of justice's judgment, instruction held properly refused,
as ignoring issue as to reliance on promise by justice and opposing counsel 'to send no

tice when judgment was rendered in order that an appeal might be taken. Woodard v.

Eskridge (Civ. App.) 174 S. W. 868.
In an action for injuries from being struck by an automobile, a requested instruc

tion to find ownership in the driver, if he had agreed to purchase the car, held prop
erly. refused, as omitting the element of intention of the parties to the sale. Olds Motor
Works v. Churchill (Civ. App.) 175 S. W. 785.

.

A charge that if the jury found that a corporation's manager acting for the cor

poration made the false representations, they should find against it, held erroneous

under the pleading and evidence as not requiring a finding that the manager was au

thorized by the corporation. Latham Go. v. Snell (Civ. App.) 176 S. W. 917.
Charge as to notice to third persons dealing with mortgaged property, which wholly

eliminated constructive notice, held properly refused. Conley v. Dimmit County State
Bank (Civ. App.) 181 S. W. 271.

412. -- Negligence in general.-Refusal of instruction on proximate cause, in an

action for the killing of a mule by defendant's train, held error, in view of instructions
given on negligence without mention of proximate cause. St. Louis, B. & M. Ry. Go. v.

Knowles (Civ. App.) 171 S. W. 245.
Instruction to find for defendant if facts were as hypothesized held properly refused

because it covered only one of the grounds of negligence relied on. Missouri, K. & T.
R. Co. of Texas v. Middleton (Civ. App.) 172 S. W. 1114.

In an action for the killing of plaintiff's mules at railroad crossing, held, that a

charge ignoring question of slowing down train, and as to which there was evidence,
was objectionable. Galveston, H. & S. A. Ry. Co. v. Templeton (Giv. App.) 175 S. W. 504.

In an action for killing cattle, an instruction held improper as tending to exclude
the defense that the cattle were killed on a public road, where the tracks were not re

quired to be fenced. Ft. Worth & D. C. Ry. Co. v. Decatur Cotton Seed Oil Co. (Civ.
App.) 179 S. W. 1104.

In an action for value of a horse killed on defendant railroad's right of way, an in
struction which, in authorizing a verdict for plamtiff if defendant's acts were as alleged,
did not require a finding that. such acts were negligent, held erroneous. Quanah, A. &
P. Ry, Co. v. Price (Civ. App.) 192 S. W. 805.

413. -- Personal injur-Ies in genel'al.-A charge to find for plaintiff if defendant
was guilty of either or all of the negligent acts charged in an action for injury when
struck by defendant's street car without informing the jury as to the negligent acts
charged, and as to which there was testimony, was reversible error. Corpus Christi St.
& Interurban Ry, Go. v. Kjellberg (Civ. App.) 185 S. W. 430.

414. -- Contributory negligence and assumption of risk.-In an action for in
jUries received while crossing defendant's track at a place not a crossing, where the is
sue of contributory negligence was clearly raised by the pleadings and evidence, it was
reversible error to refuse defendant's request for arn affirmative charge upon that issue.
Ft. Worth & D. C. Ry, Go. v. Wininger (Civ. App.) 159 S. W. 881.
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A requested charge, in a servant's action for injuries permitting a recovery re

gardless of whether contributory negligence was shown to have existed, held properly
refused. Carter v. South Texas Lumber Yard (Civ. App.) 160 S. W. 626.

An instruction in an action for injuries to an employe held properly refused for
ignoring plaintiff's age, want of discretion, and defendant's failure to warn him. T. B.
Allen & Co. v. Shook (Civ. App.) 160 S. W. 1091.

A minor servant's requested charges as to his minority.held properly refused, where
they ignored the issues of assumed risk and contributory negligence. Lawson v. Ham
ilton Compress Co. (Civ. App.) 162 S. W. 1023.

Where the issue was as to the custom for employes to remove the tender from an

engine without notifying workmen in the fire box, a requested instruction that, though
its employes did sometimes notify those in the fire box, yet as it frequently had been
done without such notice, plaintiff assumed the risk of such custom, ignored the issue
made. St. Louis, S. F. & T. Ry. Co. v. Overturf (Civ. App.) 163 S. W. 639.

In an action for the death of a servant, a teamster, caused by a clevis breaking,
causing the doubletree to fly back and strike him in the head, a request predicating a

finding for defendant if the doubletree was in the exclusive control of the servant was

properly refused, because ignoring another ground of liability charged, and because
there was no evidence that the servant had exclusive control, etc. Stone & Webster
Engineering Corporation v. Goodman (Civ. App.) 167 S. W. 10.

In an action by a railroad brakeman, a request to charge that the undisputed evi
dence showed that plaintiff assumed the risk of the defective track, and therefore could
not recover, held properly refused as eliminating the speed issue. Missouri, O. & G. Ry,
Co. of Texas v. Love (Civ. App.) 169 S. W, 9221

A charge as to the burden of proving contributory negligence held objectionable as

excluding consideration of plaintiff's testimony tending to show negligence. Gulf, C. &
S. F. Ry. Co. v. Loyd (Civ. App.) 176 S. W. 721.

Where plaintiff requested correct issues as to contrtbutorv negligence, and the court
did not submit in any issue whether the acts of plaintiff's deceased were negligent, the
requested issues should have been submitted. Turner v. Missouri, K. & T. Ry, Co. of
Texas (Civ. App.) 177 S. W. 204.

In action for injuries to woman alighting from street car, instructions held not er

roneous as authorizing a finding for plaintiff in spite of contributory negligence. Gal
veston Electric Co. v. Hanson (Civ. App.) 187 S. W. 533.

An instruction which ignored the issues of plaintiff's contributory negligence and
the proximate cause of the injury held improper. Missouri, K. & T. Ry, Co. of Texas
v. Cardwell (C'iv. App.) 187 S. W. 1073.

In an action for damages to an automobile by collision with a street car, an instruc
tion which ignored the defense of contributory negligence was properly refused. Adams
& Washam v. Southern Traction Co. (Civ. App.) 188 S. W. 275.

In action to recover for death by electrocution, an instruction that defendant had
the burden of proving deceased's contributory negligence is erroneous, where plaintiff's
testimony tended to establish such defense. Abilene Gas & Ellectric Co. v. Thomas
(Civ. App.) 194 S. W. 1016.

416. -- I njurles to passenqer-s.s=An instruction that plaintiff could not recover

unless he was thrown from the car by the act of the conductor in pushing between him
and the car held not erroneous, as ignoring other negligent acts charged; where there
was no evidence as to such other negligent acts. Tennegkeit v. Galveston Electric Go.
(Civ. App.) 182 S. W. 72.

In an action by a passenger, who claimed that, having given signal for street car

to stop, he went to the step and was thrown by sudden jerk, a charge held erroneous as

taking from the jury the negligence charged. Burkes v. Northern Texas Traction Co.
(Civ. App.) 185 S. W. 428.

417. -- Injuries to servants.-Instruction that, if railway engineer was negligent
in failing to discover oil on the running board before he fell, he could not recover held
properly refused, where the petition alleged negligence not only in permitting oil on the
running board but in failing to equip the engine so as to obviate the necessity. of going
on the running board. Gulf, C. & S. F. Ry, Co. v. Riordan (Civ. App.) 166 S. W. 133.

Where, in an action for injuries to an employe from the negligence of the foreman
in giving an order, the single act of the foreman in giving the order was submitted to
the jury, 'refusal to submit the issue whether the injuries were due to accident was not
erroneous. Houston & T. C. R. Co. v. Coleman (Civ. App.) 166 S. W. 685.

Where a special charge requested by the master disregarded the issue of the mas

ter's failure to furnish suitable material for a scaffold which fell with the servant it
was properly refused. Cooper & Jones v. Hall (Civ. App.) 168 S. W. 465.

Where plaintiff claimed to recover for injuries because of the incompetency of the
fellow servant, and also because of defendant's furnishing dangerous machinery, an in
struction on the issue of fellow servant, and concluding that if the jurY fo-und the facts
as therein stated, they should return a verdict for defendant, was properly -refused as

eliminating the defective machinery issue. La Grange & Lockhart Compress Co. v.

Hart (Giv. App.) 169 S, W. 373.
In a brakeman's action for injuries in coupling cars, a requested instruction deny

ing his right to recover if he was contributorily negligent, whether the defendant was

negligent or not, was properly refused, since it ignored the state and federal statutes
on comparative negligence. San Antonio, U. & G. R. Co. v. Green (C'iv. App.) 182 S.
W.392.

418. -- Contracts and actions relating thereto in genel"al.:-A charge in an action
to enforce vendor'S lien notes held not to submit the question of failure of consideration.
Willingham v. -Brown (Civ. App.) 163 S. W. 107.

In an action on a note, defendants' requested instructions on his plea of estoppel,
ignoring the issue of his having placed himself in a worse position by reliance thereon,
held properly refused. Senter v. Teague (Civ, App.) 164 S. W. 1045.

Defendant's requested instruction
.. in an action by lessors against the lessee for

failure to cultivate in a proper manner, as he had agreed, that no damages could be
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allowed for the part of the crop that died after it came up is erroneous in elimlna.ttngt
the issue of it having died from negligence. Henson v. Baxter (Civ. App.) 166 s. W. 460.

In an action against defendant on assumption of his son's debt, an instruction that
if certain land was conveyed to him for the purpose of paying off the son's debt due
the father, no further findings need be made held erroneous, as eliminating other issues
made by the pleadings. Bell v. Swim (Clv. App.) 178 S. W. 850.

In action on fire policy, the court did not err in refusing peremptory instruction for
defendant ignoring waiver and. estoppel. Mechanics' & Traders' Ins. Co. v. Dalton (Civ,
App.) 189 S. W. 771.

.

In 'an action for price of silo, where defendant alleged fraud entitling him to a

rescission, with an alternative plea of damage for breach of warranty if evidence failed
to sustain allegations of fraud, charge should have covered both phases of case. Ames
Portable Silo & Lumber Co. v, Gill (Civ. App.) 190 S. W. 1130.

In action on note for insurance premium, an instruction presenting assured's theory
that note was not to be delivered except upon certain conditions properly ignored the
insurance company's clai.m that a written agreement governed the transaction. Texas:
Life Ins. 00. v. Huntsman (Civ. App.) 193 S. W. 455.

419. -- Contracts of carriage and for telegraphic servlce.-In an action against
a terminal carrier' for delay and rough handling of cattle, a requested charge held prop
erly refused because ignoring an issue. Houston & T. C. R. Co. v. Lindsey (Civ. App.)
175 S. W. 708.

An instruction to find for defendant carrier if the shipment could not have reached'
destination in time for a certain market held properly refused as ignoring evidence.
Gulf, C. & S. F. Ry. Co. v. J. A. Bowers & Son (Civ. App.) 175 S. W. 861.

In an action against a carrier for misdelivery, an instruction held not erroneous as

containing language excluding altogether from consideration testimony that' one who
received delivery was not partner of consignee. Texas & P. Ry. Co. v. Missouri Iron
& Metal Co. (Civ. App.) 178 S. W. 597.

Where a shipper of live stock sought recovery for negligent delay, as well as mis
handling, a charge that, if the shipment was forwarded on the first train, there could
be no recovery, is erroneous, because disregarding other negligence. Southern Kansas
Ry, Co. of Texas v. Hughey (Civ. App.) 182 S. W. 361.

In an action for damages occasioned the shippers of live stock by delay in transit,
peremptory instructions for defendants on the ground that the evidence was insufficient
as a basis for damages on account of a decline in the market' on the day after tl:re cat
tle arrived late, were properly refused, where the evidence raised the issue of shrinkage
in weight. International & G. N. Ry. Co. v. Landa & Storey (Civ. App.) 183 s. W. 384.

In a suit for damages to shipment of cattle based on allegations of negligence in
several respects, instruction submitting the converse of the theories on which plaintiff
was to recover, omitting one of the issues of negligence, was erroneous. St. Louis
Southwestern Ry, Co. of Texas v. Kerr (Civ. App.) 184 s. W. 1058.

In an action for negligence in delivery of a telegram presented in the evening at
an office which closed at night and did .not open until 8 o'clock, an instruction, allow
ing recovery if the agent agreed to transmit the message by 6:30 or 7 the next morning
and failed to do so, held erroneous, the reasonableness of the hours being an issue. Horn
v. Western Union Telegraph Co. (Bup.) 194 S. ,,·t. 386.

420. --
I Damages and amount of recovery.-Instruction that,. if plaintiff',s stock

recovered from injury received in dipping, no recovery might be had by plaintiff, held
properly refused, where it ignored evidence that plaintiff had incurred extra expense in
bringing the stock to condition again. Missouri, K. & T. Ry, Co. of Texas v. Cauble
(Civ. App.) 174 S. W. 880!

Where there was no evidence before the jury by which they could correctly measure

damages, a peremptory instruction that the undisputed evidence showed the hides to be
of a certain value was error. Herrera v. Marquez (Civ. App.) 182 ·S. W. 1143.

In a servant's action for injury, instruction not to consider any amount which the
·'defendant had agreed to pay in settlement of the plaintiff's claim held misleading and
erroneous, where there was evidence of a valid adjustment. Winnsboro Cotton Oil Co.
v. Carson (Civ. App.) 185 S. W. 1002.

The term "sheep" including ewes and lambs, requested instruction requiring 11

finding that there was no decline in market value of sheep, when there was such evi
dence as to either ewes or lambs, is erroneous. Panhandle & S. F. Ry. Co. v. Bell (Civ.
App.) 189 s. W. 1097.

IV. CONSTRUCTION AND OPERATION

422. Construction of particular Instructlons.-A charge in a personal injury action
against a railroad company by a passenger held to authorize a irecoverv for injuries not
caused by the defendant's negligence, where there was no evirlence of such injuries.
Missouri, .K. & T. Ry. Co. of Texas v. Pitkin (Civ. App.) 158 S. rv. 1035.

A charge as to the rights of the parties, after plaintiff's surrender of his ticket to
an employe, held calculated to lead the jury to believe that an unauthorized employe
was meant. Galveston, H. & S. A. Ry. Co. v. Short (Civ. App.) 163 S. W: 601.

In an action for damages for injuries to plaintiff's wife who was thrown down when
entering defendant's train, an' instruction held not to require the jury to find that plain
tiff's wife had no ticket, and was not boarding the train, in order to find against her.
International & G. N. Ry, Co. v. Kruger (Civ, App.) 163 S. W. 677.

In an action for slander, a charge that plaintiff stole defendant's property, Which
was made to one who knew that plaintiff was in possession of defendant's property,
and therefore could not have been guilty of technical theft, may be construed as a

charge of swindling. Burkhiser v. Lyons (Civ. App.) 167 s. W. 244.
A charge on damages, limiting recovery to such amount as would compensate plain

tiff if paid now, meant if paid now in cash. Galveston, I-L & S. A.' Ry. Co. v. Harris
(Civ. App.) 172 S. W. 1129.

'
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In action. for slander by defendant's manager, instructions, authorizing recovery if
the manager was the agent of defendant acting within scope of employment, did not
authorize recovery merely because language was uttered contemporaneously with em

ployment. Southwestern Telegraph & Telephone Co: v. Wilkins (Civ. App.) 183 S.
W.429.

On cross-bill, general charge to find for defendant. what would compensate for per
sonal injury to himself and wife from overturning of car would include all injury,. past
or future, proximately resulting from the plaintiff's alleged negligence. Roberts v.
Houston. Motor Car Go. (Civ. App.) 188 S. W. 257.

424. Constructior'l and effect of charge as a wholev--Tnatructtons must be considered
a.s a whole. Atchison, T. & S. F. Ry, Go. v. Stevens (Civ. App.) 192 S. W. 304; Mag
nolia Motor Sales Gorp. v. Chaffee (Civ. App.) 192 S. W. 562; Vickrey v. Dockray,(Civ.
App.) 158 S. W. 1160; Atchison, T. & S. F. Ry. Go. v. Bryant (Civ. -App.) 16·2 S. W. 400;
Ft. Worth & D. C. nv. Co. v. Taylor (Civ. App.) 162 S. W. 967; St. Louis, B. & M.
Ry. Co. v. Jenkins (Civ. App.) 163 s. W. 621; Texas Go. v. Earles (Civ. App.) 164 s.
W.28.

Assignments of error complaining of isolated paragraphs of the charge will be over

ruled, where such paragraphs, when read with the charge as a whole, are not erroneous.
Hermann v. Bailey (Civ, App.) 174 S. W. 865.

An instruction is not erroneous, as confusing, if unobjectionable when read in con

_nection with other instructions given. Gulf, C. & S. F. Ry. Co. v. Rodriquez (Clv. App.)
185 s. W. 311.

425. Errors in general.-In an action by the state to recover a penalty from a

railroad company for failing to keep the toilet at its depot, and the grounds adjacent
thereto, lighted at night, charge, when construed as a whole, held not erroneous as
requiring defendant to keep lighted the toilet and grounds in the daytime as well as

.at night. Missouri, K. & T. Ry, Co. of Texas v. State (Civ.· App.) 163 s. W. 338.

426. -- Omissions In general.-A charge is to be construed as a whole, and when
the right of recovery on one issue is SUbmitted generally, its omission from another
paragraph presents no reversible error. Glover v. Houston Belt & Terminal Ry. Co.
(Civ. App.) 163 S. W. 1063.

430. -- Contributory negligence and assumption of rlsk.-In an action for injuries
to a brakeman who was. knocked from a dump car by a swinging door, an instruction
as to the assumption of risk by the brakeman held not to instruct that the company
must fasten the door of the car.' St. Louis Southwestern Ry. Go. of T'exas v, Tune
(Civ. App.) 158 S. W. 238.

In an action for the wrongful death of a servant, the failure of the court to charge
that, in determining the question of contributory negligence, the jury should consider
the evidence of plaintiffs, as well as that of defendant, is not error, where other charges
summarized the acts which defendant claimed showed contributory negligence, and sub
mitted the question whether they did. Texas Power & Light Co. v. Bird (Civ. App.)
165 s. W. 8.

432. -'- Weight and effect of evidence.-Instructions must be read as a whole,
and, if when so considered they correctly present the law, error cannot be predicated on

a portion alone, which might be said to be on the weight of the evidence. Fox v. Hous
ton & T. C. Ry. Co. (�iv. App.) 186 s. W. 852.

434. -- Measure of damages or amount of recovery.s=An instruction as to damages
in a personal injury action held not mlsleadlng when construed .as a whole, though objec
tionable when standing alone. Missouri, K. & T. Ry. Co. of ':Gexas v. Graham (Civ. App.)
168 S. W. 55.

435. Error in instructions cured by withdrawal or giving other Instructlons.-In tres
-pass to try title instruction held not conf'ustng or misleading, in view of a further in
struction. Wofford v. Strickland (Civ. App.) 160 s. W. 623.

An erroneous instruction held cured by another instruction. EI Paso Electric Ry. Co.
v. Davidson (Civ. App.) 16� s. W. 937.

An omission in one part of an instruction may be cured by a proper charge elsewhere.
St. Louis, B. '& M. Ry, Co. v. Jenkins (Civ. App.) 163 S. W. 621.

.

Where the entire charge fairly submits plaintiff's case and the facts set up in de
fense, a charge submitting plaintiff's case is not objectionable as taking defendant's con

tention from the jury and emphasizing the contention of plaintiff. Watson v. Rice (Civ.
App.) 166 s. W. 106.

Where the court covered the defense in its charge, a charge calling attention in a

brief way to the cause of action, without referring to the' defense, was not prejudicial.
Dallas Consol. Electric St. Ry. Co. v. Stone (Civ. App.) 166 S. W. 708.

Where correct charges do not refer to or modify an erroneous charge, which is in di
rect contradiction, the two cannot be reconciled and judgment must be reversed. West
-ern Union Telegraph Co. v. Cathey (Civ. App.) 166 S. W. 714.

A party failing to request a correct charge on a point may not complain of a charge,
which, though verbally inaccurate, was substantially correct, when taken in connection
with the other charges given, and not likely to have prejudiced the objecting party. Me
Kee v. Garner (Civ. App.) 168 s. W. 1031.

Indefiniteness in an instruction is not error, where the instruction, read in connec

tion with a special charge, could not have misled the jury. Kansas City Southern Ry,
Co. v. Coomber (Civ. App.) 173 s. W. 544.

Error in a charge held not cured by a contradictory . charge. Gulf, C. & S. F. Ry. Co.
v. Loyd (Civ. App.) 175 S. W. 721.

A deficiency in a particular instruction does not constitute error, if such deficiency
is supplied in subsequent portions of the general charge referred to. Stockey & White v.

Mears (Civ. App.) 181 s. W. 774.
In action for delay in shipment of cattle in transit, deficiency in main charge held

cured by giving special charge. St. LIOuis Southwestern Ry. Co. ot' Texas v, Miller '&
White (Civ. App.) 190 s. W. 819.
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436. -- Issues and theories of case In general.-Error in an instruction that under
the 10-year statute of limitation the claimant must have paid taxes held not cured by a

later instruction that plaintiff might recover upon a showing of peaceable and adverse
possession for ten years, since the two charges were contradictory. Gotoskey v. Graw
under (Civ. App.) 158 S. W. 249.

An erroneous instruction as to the abstract rule of law concerning the duty of a rail
Toad company to furnish safe means and manner of work for its freight handlers is
harmless where it is followed by a charge correctly applying the law to' the facts. St.
Louis & S. F. R. Co. v. Cox (Civ. App.) 159 S. W. 1(}42.

"Where the petition did not authorize an instruction directing a verdict for plaintiff
if defendant was negligent in "inducing" plaintiff to descend from the train, the error

was cured by another part of the charge that plaintiff must recover under the allegations
or his petition. Houston & T. C. R. Co. v. Loofs (Civ. App.) 160 S. W. 3oo.

If defendant's representation as to the value of a mule was an opinion, a charge au

thorizing a verdict for plaintiff if the jury found the' mule not worth the money paid ...for
it by plaintiff was not reversible error, where it was also charged that a verdict was not
.authorized thereby without a finding that defendant not only made this representation,
but also falsely alleged that the mule was sound, and any error in charge authorizing a

recovery "regardless of defendant's knowledge" of the unsoundness of a mule, where de
fendant's contention was that his statement at the sale was "that the mule was sound
:so far as I knew," was corrected by defendant's special charge "that a statement that
the mule was sound so far as he knew would not be sufficient to constitute" the warranty
.alleged. Slover v. Goode (Civ. App.) 163 S. W. 333.

Any error in an instruction in a boundary case, in laying too much weight on the
beginning corner of a descriptfon was cured, where another paragraph of the charge ex

pressly stated that no one corner had any greater force or dignity than another. Miller
v, Campbell (Civ, App.) 171 s. W. 251.

.

In an action on a fire insurance policy, an instruction ignoring the defense of settle
ment held erroneous, notwithstanding other instructions. Fire Ass'n of Philadelphia v.

Richards (Civ. App.) 179 S. W. 926.
Where an instruction, purporting to generally define the rights of' the parties, omits

.derenses, the fact that other instructions present those defenses will not cure the error.

Ft. Worth & D. C. Ry, Co. v. Decatur Cotton Seed Oil. Co. (Civ. App.) 179 S. W. 1104.
Where it was stipulated that libelous charge of murder was untrue except as' to fact

or killing, a charge that article was libelous, false, untrue, and unauthorized was not
-error, where court further .cha.rged that defendant had legal right to publish fact of kill
ing. Houston Chronicle Pub. Co. v. Quinn (Civ. App.) 184 s. W. 669.

In an action for conversion of automobile alleged by defendant to have been retaken
under terms of mortgage because it believed its debt insecure, where instructions in sev

-eral places referred to taking of car, it was sufficiently plain that "legal right" of de
feI1dant mea-nt legal right to retake car. Magnolia Motor Sales Corp. v. Chaffee (Civ.
App.) 192 S. W. 562.

An instruction on -rule regarding unascertained lines in former survey and their con

'trol over courses and distances erroneous because not applicable to evidence held not
<cured by other instructions. Dunn v. Land (Civ. App.) 193 S. W. 698.

A charge that a call for a survey to be circumscribed on three sides by waters called
for must control proof of a survey inconsistent with such theory, although on weight of
-evidence when standing alone, held not error in view of other portions of the charge. Id,

In buyer's action for damages, an instruction omitting the essential requirement of

mutuality in defining mutual mistake is not reversibie error, where another portion of
the charge covered the omission. Littlefield v. Clayton Bros. (Civ. App.) 194 s. W. 194.

437. -- Negligence in general.-The error in permitting a liability of one of sev

-eral carriers to be based on negligence by itself or by another' carrier held cured by a

charge that they were separately liable and that no defendant could be rendered liable
-on account of the negligence of another. Atchison, T. & S. F. Ry, CO'. v. Word (Civ.
App.) 159 s. W. 375.

Where the court charged that defendant was only bound to exercise ordinary care

in the operation of M.'s engine over its tracks, it did not err in omitting to also include
.such proposition in. 'an instruction that defendant would be liable for M.'s negligent oper
ation of such engine over its tracks, and an instruction that it was M.'s duty to use only
good engines with best-known appliances, etc., to prevent the escape of fire while oper
.ated over defendant's railroad, was not objectionable in not stating that defendant was

-only liable for'damages when it failed to use ordinary care in equipping its engines with
the best-known appliances, etc.; the court having otherwise so charged. St. Louis
Southwestern Ry, Co. of Texas v. McGrath (Civ. App.) 160 S. W. 444.

An instruction, in an action for injuries to a brakeman struck by a switch stand
while mounting a switch engine, held not objectionable as placing too great a burden
-on the railroad company in view of other Instructions given. Atchison, T. & S. F. Ry.
-Co, v. Bryant (Civ, App.) 162 S. W. 400.

Error in submitting as negligence, in a passenger's action for injuries, a sudden jerk
-or the engine, when the evidence showed that the movement was not unusual, was not
prefudiclal, where the court charged that the jury could not find for plaintiff because of
the operation of the train if it was such as would be proper in the exercise of due care.

Missouri, K. & T. Ry. Co. of Texas v. Cooper (Civ. App.) 162 S. W. 1179.
A charge that plaintiff could recover for injuries 'sustained from his horse running

.awav at a railroad crossing which was torn up, if defendant's foreman represented that

.a wagon had crossed and he could cross over, was not erroneous, because such state
ments were a mere expression of opinion, where it was further charged that he could not
'recover if they were expressions of opinion. ·St. Louis Southwestern Ry, Co. of Texas v.
Evans (Civ. App.) 166 S. W. 702.

In a personal injury action by a railroad servant, an instruction, allowing recovery
-for an act of negligence not counted on, held not erroneous in view of the others. Mis
souri, O. & G. Ry, Co. v. Dereberry (Civ. App.) 167 S. W. 30.

Instruction to find for plaintiff if freight train's employes were negligent, if erroneous
.as failing to state what acts would constitute. negligence, held not ground for reversal,
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where special charges confined and defined the particular acts of negligence upon which
the jury could make a finding. Missouri, K. & T. Ry, .Co, v. Wallace (Civ. App.) 167 S.
W.168. "

A paragraph of a charge which is an affirmative presentation of the issue of negli
gence charged in count 3 of the petition, and which tells the jury that if they believe
there was want of ordinary care in certain respects, which was the 'proximate cause of
plaintiff's injury, to find for him under said count 3, is not objectionable because making
no mention of contributory negligence, properly submitted in another paragraph. Trinity
& B. V. Ry. Co. v. Geary (Civ. App.) 169' s. W. 201, judgment reversed (Sup.) 172 S.
W.545. '

'

An instruction imposing on defendant employer the duty to inspect tongs held not
erroneous, where another instruction submitted to the jury the question whether the
tongs were a simple tool, and it clearly appeared that they were not such, as a matter of
law. J. H. W. Steele Co. v. Dover (Civ. App.) 170 S. W. 809.

In action for damage to shipment of live stock, any error in authorizing verdict
against defendant carriers jointly held made harmless by instruction limiting connecting
carrier's liability to that resulting from its own acts or default. Texas & P. Ry, Co. v.
White (Civ. App.) 174 s. W. 953.

In action by a brakeman for personal injuries, instructions held not erroneous in
view of other instructions given. Texas & P. Ry. Co. v. Matkin (Sup.) 174 s. W. 1098,
affirming judgment (Civ. App.) 142 S. W. 604.

Instruction containing contradictory statements of railroad's duty relative to child's
safety, one of which was erroneous, was not cured by the correct statement therein.
Gulf, T. & W. nv. Co. v. Dickey (Sup.) 187 S. W. 184.

438. -- Contributory negligence.-A charge to find for plaintiff if the cattle were

injured through defendant's negligence will not be held to have led the jury to disregard
defendant's plea of contributory negligence, where in another paragraph that plea was

expressly submitted and the jury instructed to find for defendant if that plea was sus
tained. Chicago, R. I. & G. Ry, Co. v. Swaggerty (Civ. App.) 163 S. W. 317.

An instruction that plaintiff was chargeable with notice of that which must "neces
sarily" have come to his knowledge held not erroneous, where the court turther in
structed that he was chargeable with notice of defects which were obvious, or which an

ordinarily prudent person would have discovered. J. H. W. Steele Co. v. Dover (Civ.
App.) 170'S. W. 809.

,

An instruction charging the defendant for liability in negligently maintaining the in

strumentality which resulted in plaintiff's injury held prejudicial, where the issues of
contributory negligence and proximate cause were ignored, although such issues were

covered by other proper instructions. Missouri, K. & T.. Ry. Co. of Texas v. Cardwell
(Civ, App.) 187 S. W. 1073.

'

439. -- Assumption of risk.-In a brakeman's action for injuries from slipping
from a step on the tender, a charge on the assumption of risk, if objectionable as stating
an abstract proposition of law, held, when considered with a special charge, to correctly
submit that issue. St. Louis Southwestern Ry, Co. of Texas v. Martin (Civ, App.) 161
S. W. 405.

In section hand's action for injury while removing a wreck, error in the main charge
on the question of assumption of risk was not reversible, where a correct charge re

quested by defendant was given. Missouri, K. & T. Ry. Co. of Texas v. Mooney (Civ.
App.) 181 S. W. 543.

.

Error, if any, in the charge on assumption of risk in an action for injuries to a. fire
man, held cured by subsequent portions of the charge and by a charge given at defend
ant's request. Atchison, T. & S. F. Ry, Co. v. Stevens (Civ. App.) 192 s. W. 304.

440. -- Evidence and matters of fact in general.-Where the court charged that
the burden was on plaintiff to show by a preponderance of the evidence the facts enti
tling him to recover, a charge that, if an ordinarily prudent person would have done the
act complained of, the verdict must be for the employer did not place on the employer
the burden of proving freedom from negligence. Houston & T. C. R. Co. v. Coleman
(Civ. App.) 166 S. W. 685.

In an action against a bank for money which' a depositor claimed was wrongfully
paid out, a charge that the depositor had the burden of proving his case was not mis

leading and did not improperly place the burden of proof on him, where the court charged
that the bank had the burden of proving its affirmative defenses of payment with au

thority and ratification. Owens v. First State Bank of Bronte (Civ, App.) 167 S. W. 798.
In an action to try title, failure to instruct on burden of proof held cured by lan

guage submitting issue of limitation, "Do you find from a preponderance of the evi
dence," etc. City of EI Paso v. Wiley (Civ. App.) 180 S. W. 661.

An erroneous charge as to rebutting presumption of railway company's negligence
in setting fire to cotton held not to have been rendered harmless by a correct instruc
tion inconsistent therewith in not being presumed the correct charge was followed.
Nussbaum & Scharff v. Trinity & B. V. Ry. Co. (Sup.) 194 s. W. 1Q99.

441. _- Weight and effect of evidence in general.-Where an instruction was not
on the weight of the evidence or misleading when read in connection with the general.
charge, the giving thereof was not error. Good v. Texas & P. Ry. Co. (Civ. App.) 166
s. W. 670.

An instruction in 'an action for injury to a shipment of live stock held not to be on

the weight of the evidence, nor objectionable as not allowing a finding for defendant, in
view of another instruction given. Texas' & P. Ry. Co. v. De Long (Civ. App.) 176 S.
W.874.

442. Invasion of province of jury.-The error in a charge which was on the
weight of the evidence because it assumed facts held cured by others. Chicago, R. I. &
G. Ry, Co. v. Oliver (Civ. App.) 159 s. W. 853.

In an action against a carrier for personal injuries, a charge assuming that defend
ant'a employes, after the train had passed the station, stopped it and caused plaintiff's.
wife to leave it, held, in view of another part of the charge thereon, not objectionable as
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a charge on the weight of evidence. Missouri, K. & T. Ry. Co. of Texas v. McCormick
(Civ. App.) 160 S. W. 429.

Where some paragraphs assumed that defendant was negligent, but in others that
issue was expressly submitted as a controverted issue, with instructions that. if plain
tiff's case had not been made out by a preponderance of the evidence to find for defend
ant, and that the jury were the exclusive judges of the credibility of witnesses and the
weight of evidence, the jury will not be held to have been misled. Chicago, R. I. & G.
Ry. Co. v. Swaggerty (Civ. App.) 1'6,3 S. W. 317.

. ,

In trespass to try title, a paragraph of the charge attacked as assuming plaintiff's
possession at a certain time should be read and construed in connection with the suc

ceeding paragraphs as to possession. .Glover= v. Pf'euffer- (Clv. App.) 163 S. W. 984.
That the court left it to the Jury : whether contributory negligence in driving on a

railroad track in plaintiff's automobile was the proximate cause of his injury did not
cure error in charging that he was negligent when that was a jury question, where any
negligence by plaintiff was necessarily a proximate cause; nor was such error cured by
submitting plaintiff's negligence in stopping upon the track after going there. Adams v.

Galva,ton, H. & S. A. Ry. Co. (Civ. App.) 164 8'. W. 853.
Where though the first part of instruction was confused as to whether court sub

mitted for jury's determination question whether plaintiff was negligent in riding in
cattle car, the latter part of the charge told the jury that it was negligence, the appar
ent discrepancy held harmless. Gulf, C. & S. F. Ry, Co. v. Stewart (Civ. App.) 164 S.
W. 1059.

Defendant is not harmed by any error in instructing that deceased was an employe
on duty; another instruction requiring, for recovery, a finding that he was where the

public or an employe off duty could be. El Paso & Southwestern Co. v. La Londe (Civ.
App.) 173 S. W. 890, writ of error denied (Bup.) 184 S. W. 498.

443., �- Measure of damages or amount of recovery.-Where the court in one para
graph of the charge submitted specifically the measure and elements of damage recover

able, a subsequent instruction that if the jury found for plaintiff they should allow such
damages as seemed to them to be right and proper under all the facts and circumstances
in evidence was not erroneous as allowing double damages. Quanah, A. & P. Ry, Co. v.

Johnson (Civ. App.) 159 S. W. 406.
In an action for a brakeman'S death, held, in view of the other issues and instruc

tions, that a charge requiring a finding as to the amount which would "fully compen
sate" the widow for her pecuniary loss was not objectionable as leading the jury to think
that compensation should be large and should cover her mental anguish at the loss of her
husband's companionship. Ft. Worth & D. C. Ry. Co. v. Stalcup (Civ. App.) 167 S. W.
279.

Failure of paragraph of charge to state that plaintiff could not recover for injuries
due to her negligence subsequent to the injury, if error, held harmless, where this mat
ter was clearly stated in another paragraph. Galveston, H. & S. A. Ry. Co. v. Watts
(Civ. App.) 182; S. W. 412.

444. -- Definition or explanation of terms.-That an instruction merely defines
self-defense is not ground of complaint, another instruction having correctly applied the
law to the issue of self-defense as a justification of the act of defendant's brakeman. St.
Louis Southwestern Ry. Co. of Texas v. Huddleston (Civ, App.) 178 S. W. 704.

Failure of court to define "lucid interval" held not erroneous, in view of the in
structions given. Wolnitzek v. LewiS (Civ. App.) 183 s. W. 819.

445. -- Withdrawal or correction.-Where two contradictory charges are given,
withdrawal of the erroneous instruction is the only possible correction. Nussbaum &
Scharff v. Trinity & B. V. Ry. Co. (Sup.) 194 S. W; 1099.

V. OBJECTIONS

446. Necessity and time for making objectlons.-Under this article the error in a

charge is waived, where no objection was presented to the trial court. MeKenzie v: Im

perial Irr. Co. (Civ, App.) 366 8'. W. 495; Schrader v. International & G. N. Ry, Co.
(Civ. App.) 172 S. W. 201; United States & Mexican Trust Co. v. Austin (Civ. App.) 176
S. W. 87; International & G. N. Ry. Co. v. Frank (Civ. App.) 177 S. W. lJ68; Ochoa v.

Edwards (Civ. App.) 189 S. W. 1022; Yates Mercantile Co. v. Farmers' Guaranty State
Bank of Jacksonville (Civ. App.) 194 S. W. 1157.

It must appear that objection was made before the charge was read to the jury.
Roberds v. Laney (Civ. App.) 165 S. W. 114; Saunders v. Thut (Civ. App.) 165 S. W. 553;
Johnson v. Hoover & Lyons (Civ. App.) 165 S. W. 900; International & G. N. Ry. Co.
v. Sharpe (Civ. App.) 167 s. W. 814; Gulf, T. & W. Ry. Co. v. Culver (Civ. App.) 168
S. W. 514; Texas & P. Ry. Co. v. Brown (Civ. App.) 168 S. W. 866; Heath v. Huffhines
(Civ. App.) 168 S. W. 974; Eldridge v. Citizens' Ry. Co. (Civ. App.) 169 s. W. 375; Schu
bert v. Voges (Civ. App.) 169 S. W. 409; Quanah, A. & P. Rv. Co. v. Chumbley (Civ.
App.) 1139 s. W. 1107; W. R. Case & Sons Cutlery Co. v. Folsom (Civ. App.) 170 S. W.
1066; Horton v. Texas Midland R. R. (Civ. App.) 171 S. W. 1023; ,Jefferson Cotton Oil &
Fertilizer Co. v. Pridgen & Congleton (Civ. App.) 172 S. W. 739; Missouri, K. & T. Ry.
Co. of Texas v. Smith (Civ. App.) 172 S. W. 750; St. Louis, B. & M. Ry, Co. v. Dawson
(Civ. App.) 174 S. W. 850; Fuller v. EI Paso Live Stock Commission Co. (Civ. App.) 174
S. W. 9301; Brooke, Smith & Co. v. Dennis (Civ. App.) 175 S. W. 807; Consolidated Kan
sas City Smelting & Refining Co. v. Schulte (Civ. App.) 176 S. W. 94; McLaughlin v.

Terrell Bros. (Clv. App.) 179 S. W. 932; Commonwealth Bonding & Casualty Ins. Co. v.

Bryant (Civ. App.) 185 S. W. 979; Hawks v. Longbotham (Civ. App.) 188 s. W. 734;
Goodson v. Houston & T. C. R. Co. (Civ. App.) 189 S. W. 82; Thorne v. Dashiell (Civ.
App.) 189 S. W. 986; Ross v. Moore (Civ. App.) 191 s. W. 853.

Where bills of exception to the refusal of special charges recite that "at the proper
time" such charges were presented to the trial judge, the recital is sufficient to show that
they were presented before the main charge was read to the jury, as required by this ar
ticle. Hawks v. Longbotham (Civ. App.) 188 S. W. 734.

Objections to the charge of the -court cannot be reviewed, where it did not appear
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that they were presented to the court at the proper time, or that the overruling there
of was excepted to. Houston B. & T. Ry. Co. v. Lewis (Civ. App.) 176 S. W. 68; Tex
as Cent. R. Co. v. McCall (Civ. App.) 166 S. W. 925; Weatherford, M. W. & N. W. Ry,
Co. v. Smith (Civ. App.) 170 S. W. 133; Williams v. Phelps (Civ. App.) 171 S. W. 1100;
Rotge v. Simmler (Civ. App.) 176 s. W. 614; Fireman's Ins. Co. v, Jesse French Piano
& Organ Co. (Civ. App.) 187 S. W. 69'1. '

Under this article assignment of error will be considered waived by failure of the
record to show any objection below to the portions of the charge on which they were
based. Reed v, Missouri, K. & T. Ry, Co. of Texas (Civ. App.) 174 s. W. 956; Lake
side Irr. co. v. Buffington (Civ. App.) 168 S. W. 21.

Procedure in trial court relative to presentation of objection to charge held SUbstan
tial compliance with this article. Gulf, T. & W. Ry. Co. v. Dickey (Sup.) 187 s. W. 184,
189.

Assignments of error, which do not present the same objections to the appellate' court
as were presented to the court's' charge below, cannot be considered. Hovey v. Sanders
(Civ. App.) 174 S. W. 1025; J. H. yv. Steele Co. v. Dover (Civ. App.) 170 S. W. 809.

Noncompliance with this article does not affect right to review of rulings on re

quested instructions; trial being before the act took effect. Fidelity-Phcenix Fire Ins.
Co. v. O'Bannon (Civ, App.) 178 s. W. 731; 'I'exa.s & N. O. R. Co. v. Francis (Civ, App.)
165 s. W. 40,.

An objection to a peremptory instruction need not be taken in the lower court.
Gulf, C. & S. F. Ry. Co. v. Higginbotham (Civ. App.) 173 S. W. 482; Owens v. Corsi
cana Petroleum Co. (Civ. App.) 169 S. W. 192.

Despite court rule 62a (149 S. W. x), the failure, of the trial court to prepare and
read its charge before argument held prejudicial, though no objections to the charge
given were made. International & G. N. Ry. Co. v. Parke (Civ. App.) 169 S. W. 397.

A bill of exceptions to the giving of a special charge should show that the particular
objection urged on appeal was called to the attention of the trial court, as required by
this article, although the language of the article mentions only the general charge.
Beard v. International & G. N. Ry. Co. (Civ. App.) 171 S. W. 553.

Under this article, refusal of special charges held not reviewable because not ob
jected to at the time. Atchison, T. & S. F. Ry, Co. v. Skeen (Civ. App.) 174 8. W. 655.

Under this article, error in a charge on the only issue in the case cannot be con

sidered on appeal, on the theory that it was fundamental, where there was no objection
below. Gestean v. Bishop (Civ. App.) 180 S. W. 302, certification to Supreme Court de
nied 181 S. VY. 696.

Under this article, the action of the court in granting certain special charges, in
the absence of objection and exception thereto, could not be considered as fundamental
error. Woodruff v. Deshazo (C'iv. App.) 181 S. W. 250'.

Under this article and article 2061, as amended, a defendant, to have the giving of
a peremptory instruction reviewed, must except before it is submitted to the jury.
Walker v. Haley (Civ, App.) 181 S. W. 559.

Under this article, objections to a peremptory instruction cannot be raised for the
first time on motion for new trial. J. S. McCall & Sons v. Roemer (Civ. App.) 186 S.
W.409.

.

Under Rev. St. 1n1, arts. 1970-1972, to obtain review of charge of court on appeal,
objection in particular complained of must be presented to trial court before reading to
the jury, and, when such objection is made, complaining par.ty can have error considered
by appellate court without reserving formal bill of exceptions to the charge. Gulf, T.
& W. Ry. Co. v. Dickey (Bup.) 187 S. W. 184.

This article applies to peremptory instructions, so that, in the absence of record,
showing objection to a peremptory charge made before it was read, the objection cannot
be considered. Carr v. Pecos Valley State Bank (Civ, App.) 189 S. W. 988.

In view of this article, where record fails to show that peremptory instruction was

objected to, Appellate Court will not review ruling. Pearce v. Supreme Lodge, Knights
and Ladies of Honor (Civ. App.) 190 S. W. 1156.

Under this article and article 2061, exceptions first made in an amended motion for
new trial are insufficient. Jones v. Galveston, H. & S. A. Ry, Co. (Civ. App.) 193 S. W.
373.

'

Under this article objection to submitted special issue not urged at trial, but urged
for first time in motion for new trial, held waived. Rhome Milling Co. v. Glasgow (Civ.
App.) 194 S. W. 686.

Where no objections are urged against an 'instruction when it is given, or on motion
for new trial, its propriety will not be reviewed. Witt v. Young (Civ. App.) 194 S. W.
1019.

,

Recitals in the record that appellant, prior to the reading of the main charge, ex

cepted thereto as stated, and that, each of the above exceptions to the charge being
overruled, appellant excepted, followed by a recital, "Refused," signed by the trial judge,
held not to sufficiently raise for review error in the main charge, under this article.
Mutual Life Ins. Ass'ri of Donley County v. Rhoderick (Civ, App.) 164 S. W. 1067.

Under this article, objections waived by not presenting them to _ the trial court can

not be urged on appeal. Southern Kansas Ry. Co. of Texas v. Crutchfield (Civ. App.)
165 S. W. 551.

Where evidence tended to show that plaintiff procured W. as purchaser and lessee,
while defendant claimed that B. was the real purchaser and lessee, error in charging to
find for plaintiff if he procured W: or both or either. of them held not reviewable, in
the absence of any objection to the charge which could be considered. Saunders v.

Thut (Civ. App.) 165 S. W. 553.
Under this article and article 2061, only such objections can be considered on appeal

as were made at the trial in the manner specified, and then only when preserved by bill
of exceptions. St. Louis Southwestern Ry, Co. of Texas v. Wadsack (Civ. App.) 166
S. W.,42.

That an objection to an instruction may be reviewed, the record must show by bill
of exceptions that objections were made before the charge was read to the jury, to
gether with the court's action thereon, as provided by Acts 33d Leg. c. 59. Ford Mo
tor Co. v. Freeman (Civ. App.) 168 S. W. 80.
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Errors in instructions, other than fundam.ental errors, are waived unless objection
is made and exception taken as required by Acts 33d Leg. c. 59. Cooper & Jones v.

Hall (Civ. App.) 168 S. W. 465.
Rev. St. 1911, art. 20'61, embodied in chapter 19, tit. 37, and amended by Acts 33d

Leg. c. 59, refers to the articles of the chapter relating to bills of exceptions, and not
to the foregoing articles of the amendatory law, amending articles 1970', 1971, 1973, 1974,
of chapter 13, relating to instructions and objections; and the articles as amended gov
urn the exceptions to instructions and refusal of instructions. Heath v. Huffhines (Civ.
App.) 168 S. W. 974.

Under this article and arts. 1973, 20'61, assignments of error to the charge and the
refusal to charge cannot be considered, where the bills of exceptions do not show that

appellant presented his objections to the charge before it was given', and excep ted at the
time to the refusal of special charges. Id.

Where defendant's requested instructions were refused, but no objection to the charge
was made before it was given, under this article and arts. 1973, 1974, 20'61, it is to be
regarded as approved and as requested by defendant, as regards his right to complain
of refusal of the instructions, within the rule that if one requests two different instruc
tions, on the same issue, and one of them is given, he cannot complain of the refusal of
the other. Cleburne St. Ry, Co. v . Barnes (Civ. App.) 168 S. W. 991.

An assignment complaining of the giving of a special charge requested by plaintiff
could not be considered, where the record failed to show that objections were made to
such charge when it was presented to defendant's counsel for examination and objec
tion, in accordance with Rev. St. 1911, art. 1973. Quanah, A. & P. Ry. Co. v. Chumbley
(Civ. App.) 169< S. W. 110'7.

Making of objections and taking of exceptions to rulings on charges under Act.
March 29, 1913 (Acts 33d Leg. c. 59), beld not properly shown by the record, in the ab
aence of a bill of exceptions. Texas Midland R. R. v. Becker & Cole (Civ. App.) 171 S.
W.1024.

Under Rev. St. 1911, §§ 1971-1973, 2061, plainti-ff, not excepting to refusal of his re

.quested special charges, and whose only objection was filed after judgment, held to have
approved the charge. Moore v. Cooper Mfg. Co. (Civ. App.) 171 S. W. lO'M.

Error could not be predicated on the submission of an issue of negligence of defend
ant's driver, in absence of objection thereto and request for submission of any other
theory of negligence pleaded. Martinez v. Medina Valley Irr. Co. (Civ, App.) 171 S. W.
10'35. ,

Under this article, assignments of' error complaining of instructions cannot be con

sidered, where the record does not show that exceptions were reserved. Gunter v. Mer
-chant (Civ. App.) 172 S. W. 191, rehearing denied 173 S. W. 260'.

Assignments of error complaining of the general charge and of refusal of requested
charges cannot be' considered, unless the record shows a compliance with this article
and arts. 1973 and 20''61. Texas Midland R. R. v. Fogleman (Civ. App.) 172 S. W. 558.

Assignments of error complaining of the charge cannot be considered, where the rec
ord does not show by bill of exceptions that objections were presented in time, or that
the objections presented were preserved by bill of exceptions. Elliott v. Clark (Clv.
App.) 172 S. W. 560'. •

In suit to enjoin collection of judgment, held that instruction authorizing verdict for
defendant if plaintiff owed the debt sued on was properly refused, in view of defendant's
failure to object to an instruction, assuming that plaintiff had shown he did not owe it.
Woodard v. Eskridge (Civ. App.) 174 S. W. 868.

Court's memorandum on defendants' bill of exception to the general charge held in
sufficient as not affirmatively showing that, as required by statute, the objections to the
court's charge were presented before its reading to the jury, and before the arguments
of counsel. Hovey v. Sanders (Civ . .App.) 174 S. W. 10'25.

An instruction to which no objection was presented must, under the amended law,
be deen:ed on appeal as approved. Kell Y. Ross (Civ. App.) 175 S. W. 752.

Under this article and acts. 1973, 2061, refusal of a requested instruction was not
waived, though objection, other than by the request, was not made to the general charge.
Ft. Worth & D. C. Ry. Co. v. Alcorn (Civ. App.) 178 S. W. 833.

Under this article, defenda.nt, who did not object to the court's charge before it
was given or present appropriate charges, waived any errors, and must be considered
as having adopted the charge. Gilbert v. Fuhrman (Civ. App.) 182 S. W. 51.

Where defendant neither objected to the lack of, nor requested, an instruction sub
mitting the question of market value to the jury, as required by statute, objection' to
the court's action will be considered waived. San Antonio & A. P. Ry. Co. v. Schwet
helm (Civ. App.) 186 S. W. 414.

White passengers suing because forced to ride in a coach partly occupied by negroes,
not having objected below to instructions which made recovery contingent upon the suf
fering of actual damages, cannot assert. on appeal that they should have been allow
ed nominal damages in any event. Weller- v. Missouri, K. & T. Ry. Co. (Civ, App.)
187 S. W. 374; Connally v. Missouri, K.. &. T. Ry. Co. (Civ. App.) 187 S. W. 376.

Where the court without objection submitted to the jury the issue of contributory
negligence, defendants cannot complain that there was no evidence to sustain the jury's
finding. Caffarelli Bros. v. Bell (Civ. App.) 190 S. W. 223.

In view of this article and article 20'61, where plaintiff did not except to refusal of in
structions, he is in attitude of having approved rulings at trial, and hence assignments of
error based thereon will be overruled. Cummens v. Owen Bros. Const. Co. (Civ. App.)
192 S. W. 792.

Where no objections are urged against an instruction when it is given, or on mo
tion for new trial, its propriety will not be reviewed on appeal. Witt v. Young (Civ.
App.) 194 S. W. 10'19.

A party who prepares and submits a full charge cannot complain that it is not the
law or does not cover the case in view of Acts 33d Leg. c. 59, providing that all ob
jections to instructions not made as provided shall be deemed waived. Ross v. Jack
Son (Civ. App.) 165 S. W. 513.

447. Sufficiency of objections.-An objection that a charge 'was upon the weight of
evidence was Of no avail, where it was not pointed out in what respect it was on the

537



Art. 1971 COURTS-DISTRICT AND COUNTY-PRACTICE IN (Title 37

weight of evidence. Chicago, R. I. & G. Ry. Co. v. Comstock (Civ. App.) 189 S. W. 109;
Texarkana & Ft. S. Ry, Co. v. Casey (Civ. App.) 172 S. W. 729; Houston & T. C. R. Co.
v. Gant (Civ, App.) 175 S. W. 745.

The objection to refusal of a request to instruct the jury to return a verdict for de
fendant, because plaintiff's evidence is insufficient to sustain a verdict, is too general, if
it does not point out wherein the evidence is insufficient. Cleburne St. Ry. Co. v. Barnes
(Civ. App.) 168 S. W. 991.

The objection to a charge during the trial should be as definite as is required of an

assignment of error to the giving of it. Id.
.

An objection to a charge held not sufficient to sustain a proposition under an as

signment on appeal, complaining of the overruling of the objection, and hence, the charge
not being fundamentally erroneous, the assignment must be overruled. Eldridge v. Citi
zens' Ry. Co. (Civ. App.) 169 S. W. 375.

Objection to a charge, "failing to charge * * * correctly the measure of dam
ages * * * as to difference in market and actual value," held insufficient to show
the trial court the error, as required by this article. Pecos & N. T. Ry. Co. v. Grundy
(Civ, App.) 171 S. W. 318.

Objections to the court's charge, sufflclerrt to direct the attention of the trial court
to the point, will raise it on appeal. Keevil v. Ponsford (Civ. App.) 173 S. W. 518.

An assignment of error cannot be predicated on the refusal of a peremptory instruc
tion, where no reason for the objections to such refusal is assigned in the bill of excep
tions. Gulf, C. & S. F. Ry. Co. v. Loyd (Civ. App.) 175 S. W. 721.

Objections that an ·instruction is an incorrect statement of the law, or is a charge on
the weight of the evidence, are too general to be conSidered. Texas & N. O. R. Co. v.
Petersilka (Civ. App.) 176 S. W. 70.

In a suit by riparian owners to enjoin a city from removing structures placed in the
bed of a river and for damages, an objection to the charge of the court that the defini
tions of "channel" and "bed" were incorrect was too general to predicate error upon.
Petty v. City of San Antonio (Civ. App.) 181 S. W. 224.

Objection to charge, made only in inferential and general way by objections presented
in trial court, is not a sufficient compliance with this article. Ochoa v. Edwards (Civ.
App.) 189 S. W. 1022.

Objection to instruction because it referred jury to plaintiff's petition for statement
of his injuries does not raise point that there was no evidence of some of injuries there

alleged., Andrews v. Wilding (Civ. App.) 193 S. W. 192.
Objections to the charge relative to lines and boundaries held too general and not to

show why the rules regarding relative dignity of calls should not be given in the charge,
and an assignment of error based thereon will be overruled. Dunn v. Land (Civ, App.)
193 S. W. 698.

448. Necessity of rulings on objections.-Though the record showed an objection
purporting to have been made by appellant to the general charge of the court, yet, as

the record did not show any ruling on the exception, and appellant's statement did not
show any such objection, it could not be considered on appeal. Quanah, A. & P. Ry, Co.
v. Galloway (:Civ. App.) 165 S. W. 546.

.

Under this article, where the record does not show' the ruling on objections to the
charge, they will not be considered. Saunders v. Thut (Civ. App.) ·165 S. W. 553.

Where it does not appear how the court ruled on objections to charge an assignment
of error complaining of the charge cannot be considered. Holcomb v. Blankenship (Civ.
App.) 180 S. W. 918.

449. Necessity of requesting instructions.-Where a party did not challenge the suf
ficiency of the evidence to raise an issue by asking a peremptory instruction, he could not,
on appeal, complain of a charge submitting the issue. Luckenbach v. Thomas (Civ. App.)
166 S. W. 99.

Objections to the giving of ·erroneous charges cannot be made by the medium of spe
cial requests, though if spacial requests are erroneously refused, error may be predicated
thereon. Eldridge v. Citizens' Ry, Co. (Civ, App.) 169 S. W. 375.

A party objecting to a charge given must submit a proper special charge. Wells Far
go & Co. Express v. Keeler (Civ. App.) 173 S. W. 926.

This article contemplates that requested charges shall be requested in time to enable
the court to submit the same if given with the main charge before beginning of argument.
Kell v. Ross (Civ. App.) 175 S. W. 752.

Notwithstanding this article, requiring all objections to the court's charge to be pre
sented in writing to the opposing counsel and the. court. before the jury is instructed, it
is still necessary to request a special instruction to supply a.n alleged omission in a

charge. Modern Woodmen of America v. Yanowsky (Civ. App.) 187 S. W. 728.
Mere failure to object to the general charge of the court does not estop a party from

requesting instructions and excepting to their refusal since under this article if there is
no objection to the general charge, the objection only is waived and the charge is not
approved.' Rabinowitz v, Smith Co. (Civ. App.) .190 S. W. 197 ..

450. Submitting instructions to attorneys.-Under art. 1973, and 'in view of this ar

ticle and art. 2061, held, that a bill of exceptions not affirmatively showing that the spe
cial charge had been presented to the court and to opposing counsel within a reasonable
time after they had the court's general charge could not be considered. W. R. Case &
Sons Cutlery Co. v. Folsom (Civ. App.) 170 S. W. 1066.

Refusal of special instructions will not be reviewed where the record fails to show
that they were presented to opposing counsel for examination and objection, as requir
ed by Acts 33d Leg. c. 59. Terrell v. Houston & T. C. Ry, Co. (Civ. App.) 189 S. W. 575.

This article does not require the submission to opposing counsel of objections made to
the charges given. Atchison, T. & S. F. Ry, 'Co. v. Smith (Civ. App.) 190 S. W. 761.

Unless contrary is shown it must be presumed that the trial judge would not have
passed on motion for peremptory instruction without requiring its submission to oppos-
ing counsel in compliance with this article. Id. .

Where court recessed for 10 minutes, prepared its charge in that time, and allowed
30 minutes to counsel for preparation of objections and special charges, the refusal of
further time shows no abuse of discretion where objections which appellant wished to
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prepare are not stated in record, and no showing is made that appellant was injured.
Fred Mercer Dry Goods Co. v, Fikes (Civ. App.) 191 S. W. 1178.

451. Special issues . ..,.--The action of the court in directing the jury to return an answer
to a special issue is not a violation of this article, requiring the court's instructions to be
'submitted to the jury before argument. Richardson v . Wilson (Civ. App.) 178 S. W. 566.

452. Waiving statutory requirements.-Agreements to waive the provisions of Acts
33d Leg. c. 59, governing objections and exceptions to the charge, should not be respected
by the courts. Needham v. Cooney (Civ. App.) 173 S. W. 979.

453. Exceptions.-See arts. 1972, 2061, and notes thereunder.
Cited without definite application, Lakeside Irr. Co. v: Buffington (Civ. App.) 168 S.

W. 21; Taylorv. Butler (Civ. App.) 168 S. W. 1004; Wickizer v. Williams (Civ. App.)
+73 S. W. 288; King County v. Martin (Civ, App.) 173 S. W. 960; Stephenville, N. & S.
T. Ry. Co. v. Wheat (Civ. App.) 173 s. W. 974; King v. Gray (Civ. App.) 17'5 S. W. 763;
Texarkana & Ft. S. Ry, Co. v, Brass (Civ. App.) 175 s. W. 778; McCullough v. Hurt (Civ.
App.) 175 s. W. 781; Moore v, Decker (Civ. App.) 176 S. W. 816; Aransas Harbor Ter
minal Ry. v . Sims (Civ, App.) 179 S. W. 895; Crum v. Thomason (Civ. App.) 181 S. W.
803; Foster'Lumber Co. v: Rodgers (Civ. App.) 184 S. W. 761; Beaty v. Missouri, K. &
T. Ry. Co. of Texas (in dissenting opinion) (Civ, App.) 185 s. W. 298; Houston Chroni
cle Pub. Co. v. Murray (Civ. App.) 185 s. W. 407; Thornton v: Daniel (Civ, App.) 185
S. W. 585; Loeb v. Texas & N. O. R. Co. (Civ. App.) 186 s. W. 378; Glens Falls Ins. Co.
v. Walker (Civ. App.) 187 S. W. 1036; Rishworth v . Moss (Civ, App.) 191 s. W. 843; Ter
rell v. Middleton (Sup.) 191 S. W. 1138; Terrell v. Middleton (in dissenting opinion) (SuP.)
193 s. W. 139; Hattaway v. Planters' Cotton Oil Co. (Civ, App.) 194 S. W. 1119.

Art. 1972. [1318] [1318] Charge need not be excepted to.-Such
charge shall be filed by the clerk, and shall constitute a part of the record
of the cause, and shall be regarded as excepted to, and subject to revision
for errors therein, without the necessity of taking any bill of exception
thereto.

Explanatory.-The above text has not been changed by legislative enactment since

the revision of 1911, but it is repeated here for the purpose of correcting an explanatory
note contained in Vernon's Sayles' 'Civ. St. 1972, relative to supercession of the article.
The Supreme Court has held that the article is not superseded. See note below.

Cited, St. Louis Southwestern Ry. Co. of Texas v. Wadsack (Civ. App.) 166 S. W.
42; Rabinowitz v. Smith Co. (Civ. App.) 190 S. W. 197; Rishworth v: Moss (Civ. App.)
191- s. W. 843. See also arts. 1974, 2061, and notes thereunder.

Article not repealed as regards general charge.-This article refers to the general
charge, and was not repealed by implication by Acts 33d Leg. c. 59, amending Rev. St.

1911, arts. 1974, 2061, requiring exceptions to be taken to rulings on requested instruc
tions. Gulf, T. & W. Ry. Go. v. Dickey (Bup.) 187 s. W. 184; Atchison, T. & S. F. Ey.
Co. v. Smith (Civ. App.) 190 s. W. 761.

Necessity and time for objecttons.c-Bee Gulf, T. & W. Ry. 'Co. v, Culver (Civ. App.)
168 S. W. 514.

Exceptions to refusal of special charges.-See Moore v. Cooper Mfg. Co. (Clv. App.)
171 S. W. 1034; International & G. N. Ry. Co. v, Bland (Civ. App.) '181 S. W. 504; also,
notes under art. 2061.

Art. 1973. [1319] [1319] Parties may ask instructions; time for
examination and objection.

Cited, Texas Cent. R. Co. v: McCall (Civ. App.) 166 S. W. 925; Gulf, T. & W. Ry, Co.
v. Culver (Civ. App.) 168 S. W. 514; Heath v. Huffhines (Civ. App.) 168 S. W. 974; Cle
burne St. Ry. Co. v. Barnes (Civ. App.) 168 S. W. 991; Taylor v. Butler (Civ. App.) 168
S. W. 1004; Moore v. Cooper Mfg. Co. (Civ. App.) 171 S. W. 1034; Texas Midland R. R.
v. Fogleman (Civ. App.) 172 S. W. 558;

.

International & G. N. Ry. Co. v: Bland (Civ.
App.) 181 S. W. 504; Rabinowitz v. Smith Co. (Civ. App.) 190 S. W. 197; Terrell v. Mid
dleton (Bup.) 191 S. W. 1138; Terrell V. Middleton (Bup.) [in dissenting opinion] 193 S.
W.139..

1. Necessity and propriety of requests in gene.ral.-Mere omissions in the charge
cannot be made a ground of complaint, where no special charges to cure the defects were

requested. Bryntng v. Missouri, K. & T. Ry. ICO. of Texas (Civ. App.) .167 S. W. 826;
Gillett v. HoJ.ligan (Civ. App.) 162 S.· W. 367; Mclndoo v. Wood (Civ. App.) 162, S. W.
488; Scarbrough v. Wheeler (Civ. App.) 172 S. W. 196; Green v: Hoppe (Civ, App.) 175
S. W. 1117; Heard v. Bowen (Civ. App.) 184 S. W. 234; St. Louis Southwestern Ry. Co.
of 'I'exa.sv. Kerr (Civ. App.) 184 S. W. 1058; Padgett v: Hines (Civ. App.) 192 S. W. 1122.

Assignments of error based on the refusal to give a peremptory instruction must be
overruled in the absence of anything in the record to show that such instruction was ever

asked or acted ,on. Houston Oil Co. of Texas v. Jones (Civ. App.) 161 S. W. 92.
An error of omission in the court's general charge should be supplied by a request for

a correct special charge. St. Louis Southwestern Ry, Co. of Texas v. Martin (Civ. ApP.)
161 S. W. 405.

Under this article, the refusal of a special charge cannot be reviewed on appeal, un

less the complaining party shows by bill of exceptions that the particuhr charge was

requested and refused, and that the court's action was excepted to at the time. St. Louis
Southwestern Ry. Co. of Texas v. Wadsack (Civ. App.) 166 S. W. 42.

Where the record does not show any requested peremptory instructions for appel
lant, an assignment of error to the refusal to give a requested peremptory instruction
must be overruled. Chicago, R. 1. & G. ·Ry. Co. v: Howell (Civ. App.) 166 S. W. 81.

Where the record showed that appellant requested only one instruction that was re

f?Sed, his assignment of error complaining of the refusal of several requested instr-qc
tlons cannot be reviewed. International & G. N. Ry. Co. v, Owens ('Civ, App.) 166 S.
�U�

,
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Art. 2061, embodied in chapter 19, tit. 37, and amended by Acts 33d Leg. c. 59, refers
to the articles of the chapter relating to bills of exceptions, and not to the foregoing ar
ticles of the amendatory law, amending articles 1970, 1971, 1973, 1974, of chapter 13 relat
ing to instructions and objections; and the articles as amepded govern the exceptions to
instructions and refusal of instructions. Heath v. Huffhines (Civ. App.) 168 S. W. 974.

Error in a charge cannot be relied on upon appeal where no special charge was re

quested. Powell v. Powell (Civ. App.) 170 S. W. 111.
Where the record did not show whether a party complaining of refusal of peremptory

instruction had previously requested instructions submitting issues, the refusal was not
reviewable. Stephenville, N. & S. T. Ry. Co. v. Wheat (Civ. App.) 173 s. W. 974.

The refusal to give requested charges will not be reviewed, where the bills of excep
tion fail to show that the charges were requested and refused and the refusal excepted to
before the charge was read to the jury, as required by Acts 33d Leg. c. 59. McCullough
v, Hurt (Civ. App.) 175 s. W. 781.

Error in submitting question to jury held not reviewable on appeal, in the absence of
any request for submission in proper form. Foster v. Bennett (Civ. App.) 178 s. W. 100l.

An appellant who did not prepare and ask a special charge cannot take advantage of
error in the charge given. Benham v. Tipton (Civ. App.) 181 S. W. 510.

Where defendant failed to request that an issue be submitted to the jury, the pre
sumption on appeal is that he consented to the court's finding the fact with reference to
the issue. Tofiand v. Greenwood (Civ. App.) 181 S. W. 517.

Where an instruction is erroneous, appellant need not request a correct charge, but
under the statutes the party aggrieved need only except, pointing out the defects and re

serve objection by proper bill of exceptions. Kansas City, M. & O. Ry, Co. v. Russell (Civ.
App.) 184 s. W. 299.

Objections to a charge as defective or incomplete cannot be considered on appeal, un

less request was made on the trial for a special charge correcting the alleged errors.

Tarrant County 'I'raction Co. v. Bradshaw (Civ, App.) 185 S. W. 951.
Notwithstanding Acts 33d Leg. c. 59, requiring all objections to the court's charge to

be presented in writing to the opposing counsel and the court before the jury is instruct
ed, it is still necessary to request a special instruction to supply an alleged omission in
a charge. Modern Wbodmen of America v. Yanowsky (Clv. App.) 187 S. W. 728.

2. Issues or theories of case.-Where an instruction did not cover all the issues, the
appellant could not complain thereof, in the absence. of a request for a further instruc
tion. Texas Cent. R. Co. v: Claybrook (Civ, App.) 178 S. W. 580; Houston 'I'ra.nsp. Co.
v. San Jacinto Rice Co. (Civ. App.) 163 S. W. 1023.

Where the court fails to submit a defensive matter to the jury, defendant must re

quest a charge thereon, or he cannot complain on appeal. Houston & T. C. R. Co. v.
Coleman (Civ. App.) 166 S. W. 685.

An assignment complaining of the submission of the question of limitation could
not be considered, where there was no special charge requested embodying the appli
cable law. Irvin v. 'Johnson (Civ. App.) 170 S. W. 1059.

It was defendant's duty, if it thought a charge too restrictive, to tender a charge from
which unduly restrictive terms were eliminated, and on its failure to do so, its objection
to the charge would be waived. McLean v. Breen (Civ. App.) 183 S. W. 394.

Where defendant neither objected to the lack of, nor requested, an instruction sub
mitting the question of market value to the jury, as required by statute, objection to the
court's action will be considered waived. San Antonio & A. P. Ry, Co. v. Schwethelm
(Civ, App.) 186 S. W. 414.

.

A judgment will not be reversed for failure to submit an issue where no charge em

bodying the issue is requested. O'Neal v. Bush & Tillar (Bup.) 191 s. W. 1133.
3. Evidence and matters of fact in general.-An instruction as to the presumed

knowledge of obvious defects in a ladder held to be unnecessary, in the absence of a

specific request therefor. Bee Candy Mfg. Co. v. Maibaum (Civ. App.) 158 S. W. 575.
Where, a charge correct in law directs a verdict for defendant on the finding of cer

tain facts, its defect in embracing more facts than were necessary to support the defense
held an omission unavailable in the absence of a requested charge. St. Louis Southwest
ern Ry, Co. of Texas v. Mart.in (Civ. App.) 161 S. W. 405.

In an elevator company's action against a carrier. to recover an alleged shortage in
a shipment of wheat, an instruction requir-ing plaintiff to show, by a preponderance of the
evidence, that there was a shortage, if not sufficiently definite upon the burden of proof,
held not ground for a reversal, where no special charge thereon was requested. Gulf, C.
& S. F. Ry, Co. v. Justin Mill & Elevator ICO. (Civ. App.) 168 S. W. 411.

Where the court's charge does not place the burden of proof on either party, a party
desiring an instruction on the burden of proof must request it. McKee v. Garner (Civ,
App.) 168 S. W. 1031.

Plaintiff, if desiring a charge that the burden is on her to make out her case, to also
state defendant has the burden as to contributory negligence, should request it. Frank
lin v. International & G. N. Ry. Co. (Civ. App.) 174 s. W. 333.

In an action for partnership accounting, wherein defendant denied the existence of
the partnership and set up special partnerships in respect to Which he asked an ac

counting, held, that failure to instruct that the burden was on defendant to establish
matters in respect to which he asked affirmative relief was not error, in the absence of
a request. Hall v. Ray (Civ. App.) 179 S. W. 1135.

In action for destruction of property from fire communicated from boarding cars on

defendant's siding, defendant, if it desired a charge on burden of proof should have re

quested it. San Antonio & A. P. Ry, Co. v. Moerbe (Civ, App.) 189 S. W. 128.
Plaintiff's failure to request peremptory charge does not preclude consideration of as

signments of error that undisputed evidence conclusively shows state of facts entitling
him to recover. Hornbeck v. Barker (Civ. App.) 192 S. W. 276.

4. Purp·ose and effect of evidence.-Error cannot be assigned for failure to instruct
as to the effect of letters introduced in evidence, where no request for such an instruction
was made. McFarland v. Lynch (Civ. App.) 159 s. W. 303.

Where declarations of one of several defendants in a suit to set aside certain convey
ances for fraud were admissible against him, it was not error to omit to limit their effect.
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in the absence of a request by the other defendants. Payne v, Snyder (ICiv. App.) 160

S. W. 1153.
Defendants could not complain of a failure to limit certain evidence, in the absence

of a request by them for such an instruction. Carver v. Power State Bank (Civ. App.)
164 S. W. 892.

Where evidence was admissible against part of plaintiff's claim, he cannot complain
of its general admission, there being no request to limit its effect to that part of his claim.

Francis v. Cornelius (Civ. App.) 173 S. W. 947.
In action against promoters of railroad for services in surveying, held that, if dec

laration of a defendant should have; been limited to two of the defendants, the third de

fendant should have made a proper request therefor. Vaughn v. Morris (Civ. App.) 181}
S. W. 954.

In an action to try title, receiving evidence admtsslblst on the question of appellees'
eire in not discovering an unrecorded deed to appellant, but inadmissible on the question
whether such deed was a mortgage, is not reversible error when no request was made to
limit its e·ffect. Alexander v. Conley (Clv. App.) 187 S. W. 254.

If defendant desired court to limit evidence as to plaintiffs' property to purpose for
which it was admissible, it should have presented a special charge. Southwestern Port
land Cement Co. v. Presbitero (Civ. App.) 190 S. W. 776.

Where evidence admissible only against the garnishee was admitted at the consoli
dated trial of the garnishment proceedings and the main action, it was the duty of de
fendants to have requested a special charge limiting the effect of the evidence if they did
not wish it considered against them. Earhart v. Agnew (Civ, App.) 190 S. ""'iV. 11401.

If undated and unsigned statement identified to be that of witness containing state
ments contrary to his testimony is desired to be limited to impeach him, request to that
effect should be made. Kampmann v. Cross (Civ. App.) 194 S. W. 437.

7. Nature of action or Issue In general.-In an action against an irrigation company,
where there was nothing to indicate that the plaintiff requested direction of verdict for
damages and for a decree holding the water contract valid, error cannot be predicated
upon the failure to so direct. Hodge v. Toyah Valley Irr. Co. (Civ. App.) 174. S. W.. 334.

It is the duty of plaintiff, objecting to the charge submitting' the issue of implied or

apparent authority of their adult daughter to consent to an operation on her minor sister
because it did not specifically state that the authority must be based on plaintiff's acts,
to supply that omission' by a special charge. Rishworth v. Moss (Civ. App.) 191 S.
W.843.

8. Actions relating to property in general.-In trespass to try title, where the lia
bility of plaintiff to return the purchase money paid by defendant under a void sheriff's
deed was not called to the attention of the court during the trial, and where no charge
on the. question was requested by defendant, it must be presumed that the right to the
return of the money was not adjudicated. Laffer.ty v. Wilson (Civ. App.) 162 S. W. 379.

Error in failing to charge that plaintiffs could not recover for wrongful attachment if
either ground of attachment set out in the affidavit were true held waived by failing to
request a special charge. Brady-Neely Grocer 'Co, v. De Foe (Civ. App.) 169 S. 'N. 1135.

In trespass to try title, b.eld, that party desiring issue submitted, or desiring its theory
of the case presented, should have requested proper charges. Wichita Valley Ry. Co. v:

Somerville (Civ. App.) 179 S. W. 671.
It is not error of omission, requiring a request for a special charge, but one of af

firmative misdirection, for an instruction, contrary to the law, to make continuance of
defendant's homestead right depend on his occupancy, which had admittedly ceased. Ed
wards v. Clemmons (Civ. App.) 181 S. W. 840.

10. Actions for negligence In general.-Burden is on railroad company to present a

special charge as to its defense that it was landowner's duty to maintain gate through
which cattle went on its tracks, or that the open condition of the gate was due to some

other agency. Ft. Worth & D. C. Ry, Co. v. Scheer (Civ. App.) 169 S. W. 1069.
Defendant desiring a charge on contributory negligence should request it. Andrews

v. Viraldo (Civ. .App.) 176 S. W. 737;

11. Actions for personal Injuries.-Where plaintiffs, in an action against a light
company for the death of their son from contact with a live wire, pleaded that the per
sons in charge of defendant's plant were incompetent, but requested no charge on such
issue, they could not, on appeal, complain of the court's failure to submit such issue.
Bowman v. Farmersville Mill & Light Go. (Civ. App.) 158 S. W. 200.

A corporation, when sued for negligent death, must request a correct charge dis
tinguishing between its representatives, for whose negligence it is liable, and those for
whom it is not, and it cannot complain of the failure of the court to frame correct in
structions in lieu of improper requested ones. American Express Co. v. Parcarello (Civ.
App.) 162 S. W. 926.

In a personal injury action plaintiff cannot complain that the court's charge did
not apply the law of proximate cause to the facts of the case, where no specific charge
on that point was requested. Guerra v. San Antonio Sewer Pipe Co. (Civ. App.) 163
S. W. 669 ..

In emplove's action for injuries, where the evidence showed that there was no con
structive notice to the employe that the employer was a subscriber to the Workmen's
Compensation Act, if the employer desired submission of issue of actual notice, he
should have requested it. Kampmann v. Cross (Civ. App.) 194 S. W. 437.

12. Contracts and actions relating thereto.-W'here defendant sought to rescind a
contract sued on, on the ground of insanity, while plaintiff replied, alleging ratification,
the. failure to charge on ratification was not error, where no instruction was requested.
SmIth v. Guerre (Civ. App.) 159 S. W. 417.

A plaintiff cannot be deprived of the right to attack an insufficient verdict in an

a.ction to enforce vendor's lien notes, where defendant set up a failure of considera
tlon, on the theory that he should have requested a special charge excluding that de
fense, which was not presented by the general charge. Willingham v. Brown (Civ. App.)
163 S. W. 107.
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Where defendant denied sale Of stock to it, but claimed to be trustee, failure to
charge without request on theory that payment was'to be made only out of collections
held not erroneous. Alamo Trust Co. v. Prudential Life Ins. Co. of Texas (Civ. App.)
183 S. W. 787.

In action for recovery of price of automobile and rescission of contract, issue whether
purchaser waived his right by making subsequent agreement should have been raised by
request for submtssion thereof to the jury, and could not, on appeal, be urged under as

signment of waiver by delay. J. 1. Case Threshing Mach. Co. v. Rachal (Civ. App.) 194
S. W. 418.

13. Definition or explanation of terms.-The failure of the court to define phrases
In its instructions is not error, in the absence of a requested definition. E'llerd v. Camp
field (Civ. App.) 161 S. W. 392.

If defendant desired a definition of "ordinary care," it should have requested an in
-struction thereon. San Antonio & A. P. Ry. Co. v. Batte (Civ. App.) 163 S. W. 630.

Failure to define the terms "sufficient" and "secure" as applied to handholds on

railroad car held an error of omission, as to which a special charge should have been
requested. Galveston, H. & S. A. Ry. Co. v. Enderle (Civ. App.) 170 S. W. 276.

Error in an instruction submitting adverse possession without defining it is one' of
omission, and a party failing to ask a special charge may not complain. Ratliff v. Wake
field Iron & Coal Land Improvement Co. (Civ. App.) 172 S. W. 198.

Where court failed to define "secure" as applied to handholds on railway cars, held
that, if defendant wanted it defined, it should have offered a special charge. Galveston,
H. & S. A. Ry. Co. v. Roemer (Civ. App.) 173 S. W. 229.

Where damages were claimed for unreasonable delay in installing irrigating ma

.chtnery and the seller desired the court to define the term "unreasonable delay," it must,
to predicate error on the failure, request a proper charge. Southern Gas & Gasoline
Engine Co. v. Richolson (Civ. App.) 181 S. W. 529.

In a broker's action for commission, if defendant desired definition of "efficient and
procuring cause" he should have requested it. Black v. Wilson (Civ. App.) 187, S. W. 493.

14. Damages and amount of recovery.-Any error in not limiting the recovery for
loss of time to the sum alleged in the petition to have been lost because of personal in
juries was one of omission of which defendant cannot complain, where he did not ask
a special charge correcting such omission. Trinity & B. V. Ry. Co. v. Blackshear (Civ.
App.) 161 S. W. 395.

'

Defendant, after objecting to failure of Instruction to exclude improper elements of
damages, held not required to prepare and request a special instruction curing the omis
sion. Houston & T. C. R. Co. v. Gant (Civ, App.) 175 S. W. 745.

In an action for breach of warranty, the failure to submit the issue of the value
-of the roof as constructed held' not error in the absence of a request. Phillip-Carey Co.
v. Manes (Civ. App.) 177 S. W. 158.

The plaintiff could not complain of the court's error in defining the measure of dam
ages where h� did not make a request for a special charge. St. Louis, B. & M. Ry. Go.
v. Green (Civ. App.) 183 S. W. 829.

In an action on a fire policy covering household goods, charge directing the jury to
ascertain the value of the goods, instead of the actual cash value, as provided in the
policy, was not error, in the aLsence of a request for a special charge. Commonwealth
Ins. Co. of New York v. Finegold (Giv. App.) 183 S. W. 833.

In an action for personal injuries defendant cannot complain of the defendant's
omission to instruct the jury as to the measure of damages, where he made no request
for such an instruction. Andrews v. York (Civ. App.) 192 S. W. 338.

,

Where defendants failed to ask for submission of issue as to amount of damages,
on appeal they cannot complain of the given charge. Cameron v. First Nat. Bank (Civ.
App.) 194 S. W. 469.

16. Further or more specific instructions.-Where a charge was correct as far as

1t went, the failure to request more specific instructions prevented the question of its
sufficiency coming up on appeal. Lone Star Canal Co. v. Broussard (Civ. App.) 176 S.
W. 649; Houston Belt & Terminal Ry, Co. v. Hardin Lumber Co. (Civ. App.) 189 S.
W. 518; Shaller v. Johnson-McQuiddy Gattle Co. (Civ. App.) 189 S. W. 553.

Where the charge is not affirmatively erroneous, the defeated party cannot complain,
unless he offered and requested a more ample charge. McCarthy v. Blackwell (Civ. App.)
162 S. W. 1163; Missouri, K. & T. Ry. Go. of Texas v. Ward (Civ. App.) 164 S. W. 922.

A party, if desiring a more complete charge, should request it. Galveston, H. &
S. A. Ry, Co. v. Dickens (Civ. App.) 170 S. W. 835; Liverpool & London & Globe Ins.
Co. v. Lester (C'iv. App.) 176 S. W. 602.

If an instruction is merely defective in not being complete, the party complaining
must have requested an instruction supplying such omission in order to complain thereof
on appeal. Missouri, K. & T. Ry. Go. of Texas v. Beasley (Civ. App.) 162 S. W. 950;
Missouri, K. & T. Ry, Co. of T'exas v. Barber (Civ. App.) 163 S. W. 116.

.

It is the duty of a party not satisfied with an instruction to present a special charge
incorporating his view of the case, and on failure to do so he cannot complain. Inter
national & G. N. Ry. Co. v. Williams (Civ. App.) 160 S. W. 639.

Where a party thinks it necessary that the jury' be instructed more particularly, he
should request a special charge to that effect, and cannot complain on appeal if he
does not. Grand Lodge, F. & A. M. of Texas v. Dillard (Civ. App.) 162 S. W. 1173.

Where the court does not cover all the issues satisfactorily to a party, he should
request special charges that do cover them. Schramm v. P. J. Owens Lumber Co. (Civ.
App.) 163 S. W. 1016.

,

Where any error in the charge was one of omission and not of commission, a charge
correcting the omission' should have been requested. Good v. Texas & P. Ry. Co. (Civ.
App.) 166 S. W. 670.

If a more complete instruction than, that given by the court was desired by a

party, it should have prepared and requested a special instruction covering that phase
or the case. Galveston, H, & S. A. Ry. Co. v. Itule (Civ. App.) 172 S. W. 112,3.
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Where an instruction is lacking in fullness, the complaining party should request ap
propriate additional instructions. Paris & G. N. Ry. Co. v. Atkins (Civ. App.) 185 S'..

W.306.
A party desiring a more explicit or 'comprehensive presentation of an issue by the·

court should request it by appropriate instructions. Missouri, K. & 'I'. Ry. Co. of Texas.
v. Robertson (Civ. App.) 189 S. W. 284.

Where the charge given correctly states the law on an issue, but does not apply
it to the evidence, either party is entitled to prepare a charge applying law to evi
dence, and refusal of such a charge is not justifiable. Andrew v. Mace (Civ. App.) 194'
S. W; 598.

If defendant desired a fuller presentation of issues than covered by charge, requests
should have been submitted. First Nat. Bank v. Mangum (Civ. App.) 194 S. W. 647.

17. -- Erroneous or misleading Instructions.-Where no correct charge was re-·

quested, the giving of a confusing charge is not reversible error. International & G. N.
Ry. Co. v. Kruger (Civ. App.) 163 S. W. 677.

In general, if a party desires to have inaccuracies in instructions given cured, it
is his duty to ask properly prepared special instructions for that purpose. La Grange'
& Lockhart Compress Co. v. Hart (Civ. App.) 169 S. W. 373.

18. -- Issues or theories of case.-Where no charge was requested to cure al
leged er-ror' in an instruction because not applicable to the pleadings, and no exception
was taken to the pleadings, they will be deemed sufficient to permit evidence upon which
the instructions as a whole were predicated. Houston & T. C. R. Co. v. Loofs (Clv,
App.) 160 S. W. 300.

Where the court fails to give an instruction applying the law to a party's theory
of the facts as disclosed by the evidence, the party has a right to prepare and have
given a special charge supplying the omission in the general charge. Pullman Co. v.

Moise (Civ, App.) 187 S. W. 249.
It is not, generally speaking, such affirmative error for the court to fail to state the

issues as will require reversal, since if either party is not satisfied with the charge, as

not being sufficiently explicit, it is his duty to request an additional charge. Adams &
Washam v. Southern Traction Co. (Clv. App.) 188 S. W. 275.

A failure to summarize the pleadings on the issues to be determined is not reversible
error, unless the complaining party requests an instruction covering the omission in the
general charge; as it is merely an omission, and not an error of commission. Panhandle
& S. F. Ry. Go. v. Morrison (Civ, App.) 191 S. W. 138.

19. -- Evidence and matters of fact In general.-In the absence of request for
special charge on the subject, an instruction is not erroneous, to the effect that ordt
narily negligence is never presumed, and the burden is on the plaintiff, but when the
property is injured while Inrhe exclusive custody of the bailee, it is his burden to show
that he wtLs not negligent. Mecom v. Vinton (Clv. App.) 191 S. W. 763.

21. -- Natur-e of action or issue In general.'-On judgment .creditor's motion for
judgment against constable .and his sureties for failure to levy execution; if constable
desired to have issues with reference to each execution submitted separately, a special
charge should have been asked to that effect. Sharp v. Morgan (Ctv. App.) 192 S. W. 599.

23. -- Actions for torts in genera I.-In an action for the destruction of crops by
overflow caused by defendant's failure to construct proper culverts, a charge on plain
tiff's right to recover the value of crops lost held sufficient so far as it went, so that
defendant was required to request a further charge, if one was desired. Stephenville'
N. & S. T. Ry. Co. v. Walton (Civ. App.) 160 S. W. 651.

Where court correctly states law under art. 6484, on authority of railroad company
to cut down trees on land of another, defendant, in the absence of request, cannot com

plain that such instruction does not also embody law of articles 6505, 6530, requiring
consent of owner. Texas & P. Ry, Co. v. Hughes (Civ. App.) 192 S. W. 1091.

24. -- Actions for negligence in general.-In action for death of plaintiffs' minor
intestate employed by defendant, charge held to SUfficiently define degree of care re

quired of defendant, in absence of a request for a special charge. Southwestern Port
land Cement Co. v. Presbitero (Civ. App.) 190 S. W. 776.

25. -- Actions for personal Injuries.-An instruction in an action for injuries to>
an employe that, if a coemploye had no authority to control or superintend the em

ploye and hire and discharge him, the employer was not liable for the coemploye's neg
ligence was not affirmatively erroneous, and the failure to submit the issues disjunctively
was not erroneous in the absence of a requested charge. Kirby Lumber Co. v. Wtlltama
(Civ. App.) 159 S. W. 309.

.

Any error in an instruction in a personal injury action to find for plaintiff if the
jury found that he received "ariy injuries as alleged in his petition," in that it did not
limit plaintiff's right to recover to the injury specifically alleged, was not an error of
omission, and defendant cannot complain thereof, in absence of a requested instruction
calling the court's attention to the matter. Pecos & N. T. Ry. Co. v. Coffman (Oiv,
App.) 160 S. W. 145.

Any error of an instruction that deceased did not assume any risk arising from any
negligence of defendant in not adding "unless he knew of such negligence, * * * or

unless the negligence * * * was so patent as to be readily observed by him," was
one of omission, requiring a request for such further instruction. Missouri, K. & T. Ry,
Co. of Texas v. Perryman (Civ. App.) 160 S. W. 406.

.

Where the instruction on assumption of risk in a railroad employe's action for in
juries properly presents assumption of ordinary risks, but does not take into consid
eration the fact that the particular risk was extrahazardous, defendant should request
a charge specifically covering the matter. Missouri, K. & T. Ry. Go. of Texas v. Maples
(Civ. App.) 162 .S. W. 426.

Where an instruction in an action against a corporation for negligent death predi
cated liability on the negligence of the corporation, but did not define the relationship.
of a vice principal, as distinguished from a mere agent or employe, the corporation,
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desiring a more complete instruction, must request one Or it cannot complain on appeal.
American Elxpress Go. v. Parcarello (Civ. App.) 162 S. W. 926. .

In an action for a servant's death, where a question submitted for plaintiff as to
the proximate cause of injury. was correct as far as it went, held that if defendant de
sired a more specific question as to proximate cause, it should have requested it. Selden
Breck Gonst. Co. v. Kelley (Civ. App.) 168 S. W. 985 .

.

In a personal injury action by a servant, defendant held not entitled to complain
of a' charge, which was a correct statement .ot law, for it could request amplifying
charges if desired. Planters' Oil Co. v. Keebler (Civ. App.) 170 S. W. 120.

Where the court instructed that if employe knew duties were dangerous, and if ,he
was negligent, etc., defendant should have requested the submission of these issues dis
junctively, if they 'should have been so submitted.' Pecos & N. T'. Ry. Co. v. Welshimer
(Civ. App.) 170 S. W. 263.

Where correct charge was given on contributory negligence hi personal injury suit,
question of its direct application to the facts will not be determined, in absence of re

quest by defendant for more elaborate charge. Wells Fargo & Co. v. Benjamin (Sup.)
179 S. W. 513.

.

In the absence of request, it is not reversible error to fail to instruct that plaintiff
must show absence of contributory negligence, where plaintiff's pleading and evidence
does not disclose dontributory negligence, and where defendant's requested charge on

contributory negligence is given. Northern Texas Traction Co. v. Nicholson (Civ. App.)
188 S. W. 1028.

27. -- Definition or explanation of terms.-Where instructions defining terms
were correct, it was the duty o'f accused, if he desired more full and ample definitions,
to request that they be given. Brown v. State, 71 Cr. R. 353, 162 S. W. 339.

28. -- Damages and amount of r-ecovery.c=In an action for wrongful garnishment.
an instruction, authorizing the jury to allow damages for such actual loss as was the
natural, direct, and proximate result of the service of the writs, held not objectionable
as failing to give to the, jury any rule for measuring the actual damages; it being in
cumbent on defendants to request further instruction if they desired it. Bennett v.

Foster (Civ. App.) 161 S. W. 1078.
Defendant cannot complain that an instruction as to damages in a personal injury

action was defective, where it did not request a special charge supplying such omission.
Missouri, K. & T. Ry. Co. of 'I'exas v. Beasley (Civ. App.) 162 S. W. 950.

An instruction that, if plaintiff was entitled to recover for failure to deliver a tele
gram, he should be allowed such damages as were the proximate result of defendant's
default as alleged held proper and sufficient, in the absence of a request for a more

specific instruction. Western Union Telegraph Go. v. E�win (C'iv. App.) 164 S. W. 908.
In broker's action, instruction authorizing recovery if more than $2(},0'00 was ob

tained �for property held improperly refused; the main charge allowing rec�very. only
if $27,000 was obtained. Crass v. Adams (C'iv. App.) 175 S. W. 510. .

29. Time for asking Instructions.-Under this ar-ticle, and in view of arts. 1971 and
2061, held, that a bill of exceptions not affirmatively showing that the special charge
had been presented to the court and to opposing counsel within a reasonable time after
they had the court's general charge could not be considered. W. R. Case & Sons Cut
lery Co. v. Folsom (Civ. App.) 170 S. W. 1066.

The refusal of special charges will not be reviewed, where the bill of exceptions
fails to show that they were requested before the main charge was read to .the jury.
';rannehill v. Tannehill (C'iv. App.) 171 S. W. 1050.

A bill of exceptions complaining of the refusal of a requested charge which fails
to show that the charge was presented at the proper time, and that the refusal was

excepted to at the time, is not sufficient. Connor v. Uvalde Nat. Bank (Civ. App.) 172
S. W. 175.

Under this article and arts. 1954, 1970, 1971, 1974, 1984a, 2061, a bill of exceptions
complaintng of the refusal of a requested charge must show that it was presented in
time. Ratliff v , Wakefield Iron & Goal Land Improvement Co. (Civ. App.) 172 S. W. 198.

Under this article, assignments of error based on refusal to give requested instruc
tions will not be considered, where the bills of exception showed that such charges
were presented to the court after the main charge was read to the jury.' Reed v. Mis
souri, K. & T. Ry. Co. of T'exas (Giv. App.) 174 S. W. 956.

Where the bill of exceptions does not enable the appellate court to 'say that the
trial court had an opportunity before reading his general charge to consider a requested
charge, the court's refusal thereof cannot be reviewed. American Nat. Ins. Co. v. Burn
side (Civ. App.) 175 S. W. 169.

30. Form and requisites of requests In general.-A special charge should direct the
attention of the court and Jury' to the particular phase of the case sought to be pre
sented. Missouri, K. & T. Ry. Co. of Texas v. Dellmon (C'iv. App.) 171 S. W. 799.

Objections to a charge, in an action against a carrier for value of a passenger's
jewelry, stolen by or lost through negligence of employes of the carrier, held not a re

quest for a peremptory instruction. Chicago, B. & Q. R. Co. v. Wilson (Civ. App.) 176
S. W. 619.

Where party requesting charge desires it given only in event more favorable re

quested charges are refused, a conditional request for its submission should be made.
Gestean v. Bishop (Civ. App.) 181 S. W. 696.

'

Refusal of a requested peremptory instruction will be reviewed only on the ground
on which it was requested. St. Louis Southwestern Ry. Co. of Texas v. Thompson
(Civ. App.) 192 S. W. 1095.

32. -- Signing.-It is not error to refuse requested instructions, which are signed
neither by the party nor by his counsel. First Nat. Bank of Snyder v. Patterson (Civ.
App.) 185 S. W. 1(}18.

33. Instructions already given.-It is not error to refuse instructions covered by in

structions given. Stevens v. Crosby (Civ. App.) 166 S. W. 62; Underwood v. Jordan (Civ.
App.) 166 S. W. 88; Larrabee v. Porter (Civ. App.) 166 S. W., 395; Good v. Texas & P.
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Ry. Co. (Civ. App.) 166 s. W. 670; Western Unioi Telegraph Go. v. Cathey (Civ. App.)
166 S. W. 714; . Trinity & B. V. Ry, Co. v. Dood (Civ. App.) 167 S. W. 238; Gorman v.

Brazelton (Civ. App.) 168 s. W. 434; McSpadden v. Vannerson (Civ. App.) 169 S. W.
10i79; Chtcago, R. I. & G. nv. Co. v. Pemberton (Civ. Ap p.) 17(} s. W. 108; Planters' Oil
Co. v. Keebler (Civ. App.) 170 S" W. 120; J. H. W. Steel Co. v. Dover (Civ, App.) 170
S, W. 809; Irvin v. Johnson (Civ. App.) 170 S. W. 1059; Miller v. Campbell (Civ. App.)
171 s. W. 251; J.. D. Fields & Co. v. Allison (Civ. App.) 171 s. W. 274; Beard v. Inter
national & G. N. Ry, Co. (Civ. App.) 171 S. W. 553; Missouri, K. & T. Ry. Co. of Texas
v. Dellmon (Civ. App.) 171 s. W. 799; Bulloch v. Missouri, K. & T. Ry. Co. of Texas
(Civ. App.) 171 S. W. 808; Prince v. Taylor (Civ. App.) 171 S. W. 826; Galveston, H. &
S. A. Ry, Co. v. Bibb (Civ. App.) 172 S. W. 178; Galveston, H. & S. A. Ry, Co. v. Har
ris (Civ. App.) 172 S. W. 1129; Kansas City Southern Ry. Co. v. Coomber- (Civ. App.)
173 s. W. 544; Gulf, T. & W. Ry. Co. v. Dickey (Civ. App.) 173 S. W. 967; Southwestern
Portland Cement Co. v. Kezer (Clv, App.) 174 S. W. 661; Hermann v. Bailey (Civ. App.)
174 S. W. 865; Kansas City, M. & O. Ry. CO. V.· Cave (Civ. App.) 174 s. W. 872; Western
Union Telegraph Co. v. Gorman & Wilson (Civ. App.) 174 S. W. 925; Brunson v. Dawson
State Bank (Civ. App.) 175 S. W. 438; Texas & P. Ry. Co. v. Key (Civ. App.) 175 s. W.
492; Coleman Vitrified Brick Co. v . Smith (Civ. App.) 175 S. W. 860; World's Special
Films Corporation v. Fichtenberg (Civ. App.) 176 S. W. 733; Texas & P. nv. Co. v. De
Long (Giv. App.) 176 S. W. 874; International & G. N. Ry, Co. v. Bartek (Civ. App.)
177 S. W. 137; Phillip-Carey Go. v. Manes (Civ. App.) 177 s. W. 1'58; Pecos & N. T. Ry.
Co. v. Holm.es (Civ. App.) 177 s. W. 505; D-ecatur Cotton Seed Oil Co. v. Belew (Giv.
App.) 178 s. W. 607; W. P. Carmichael Co. v. Miller' (Civ. App.) 178 S. W. 976; Bankers'
Trust Co. of Amarillo v. Cooper, Merrill & Lumpkin (Civ. App.) 179 S. W. 541; Buchanan
v. Houston & T. C. R. Co. (Civ. App.) 180 S. W. 625; Eastern Ry, Co. of New Mexico v.

Littlefield (Sup.) 154 s. W. 543, affirming judgment (Civ. App.) 135 S. W. 1086; King v.

State, 68 Cr. R. 553, 152 S. W. 629; Texas Midland R. R. v, Simmons (Civ. App.) 152 s,
W. 1106; Texas & N. O. R. Co. v. Murray (Civ. App.) 156 s. W. 594; Beckwith v. Pow
ers (Giv. App.) 157 s. W .. 177; El Paso Electric Ry, Co. v. Davidson (Civ. App.) 162 s.
W. 937; Peden Iron & Steel Co. v. Jaimes (Civ. App.) 162 S. W. 965; Galveston, H. & S.
A. Ry. Co. v. Bell (Civ. App.) 165 s. W. 1; Bowman v. Farmersville Mill & Light Go.
(Civ. App.) 158 s. W. 200; Brewer v. A. M. Blythe & Co. (Civ. App.) 158 s. W. 786; Mis
souri, K. & T. Ry, Co. of Texas v. Pitkin (Civ. App.) 158 s. W. 1035; Order of United
Commercial Travelers of America v. Roth (Civ. App.) 159 S. W. 176; Fred A. Jones Co.
v. Drake (Civ. App.) 159 s. W. 441; Pyle v. Pyle (Civ. App.) 159 S. W. 488; T. B. Allen
& Co. v. Shook (Civ. App.) 160 S. W. 1091; Benton v. Kuykendall (Civ. App.) 160 S. W.
438; St. Louis, B. & M. Ry. Co. v. Vernon (Civ. App.) 161 S. W. 84; Missouri,·K. & T.
Ry. Co. of Texas v. Leabo (Civ. App.) 161 s. W. 382; Adams v. Wm. Cameron & Co.
(Civ. App.) 161 S. W. 417; Hammel v. Benton (Civ. App.) 162 s. W. 34; Southwestern
Telegraph & Telephone Co. v. Coffey (Civ. App.) 163 s. W. 112; Missouri, K. & T. Ry.
Co. of Texas v. Barber (Civ. App.) 163 S. W. 116; Texas Co. v. Earles (Civ. App.) 164
S. W. 28; St. Louis Southwestern Ry. Co. of Texas v. Martin (Civ. App.) 161 S. W. 405;
Glover v. Houston Belt & Terminal Ry, Co. (Civ. App.) 163 S. W. 1063; Henson v. Baxter
(Civ, App.) 166 s. W. 460; Cleburne St. Ry. Co. v. Barnes (Civ. App.) 168 S. W. 991;
Magnolia Paper Co. v. Duffy (Civ. App.) 176 s. W... 89; Pecos & N. T. Ry. Co. v. Winkler
(Civ. App.) 179 s. W. 691; Cooper & Jones v. Hall (Civ. App.) 168 S. W. 465; Smith v.

Webb (Civ, App.) 181 s. W. 814; St. Louis, B. & M. Ry, Co. v. Jenkins (Civ. App.) 182
S. W. 1159; Missouri, K. & T. Ry. Co. of Texas v. Norris (Civ. App.) 184 S. W. 261; Cle
burne Peanut & Products Co. v. Missouri, K. & T. Ry, Co. of Texas (Civ. App.) 184 S. W.
1070; Orange Lumber Co. v. Toole (Civ. App.) 181 S. W. 823; Chicago, R. 1. & G. Ry.
Co. v. Cosio (Civ. App.) 182 S. W. 83; Turner v. McKinney (Civ, App.) 182 s. W. 431;
Kansas City, M. & O. Ry, Co. of Texas v. Finke (Civ. App.) 190 S. W. 1143; Galveston,
H. & S. A. Ry. Co. v. Miller (Civ. App.) 191 s. W. 374; McIntosh v. Atchison, T. & S. F.
Ry, Co. (Civ, App.) 192 s. W. 285; Southwestern Telegraph & Telephone Co. v, Clark
(Civ. App.) 192 S. W. 1077; Texas City Transp. Co. v. Winters (Civ. App.) 193 S. W. 366;
Panhandle & S. F. Ry. Co. v. Harp (Civ. App.) 193 s. W. 438.

It is not error to refuse requested charges embodied as far as correct in the instruc
tions given. McIndoo v. Wood (Civ. App.) 162 S. W. 488; Johnson v. Ft. Worth Driving
Club (Civ. App.) 164 S. W. 875; San Antonio, U. & G. R. Co. v. Hagen (Oiv. App.) 188
s. W. 954.

Where the charge of the court as supplemented by instructions given at defendant's
request SUfficiently guarded his rights, defendant cannot complain of the refusal of other
requested instructions. Houston & T. C. R. Co. v. Ellis (Civ. App.) 160 s. W. 607.

Requested instructions were properly refused' where correct special charges relating
to the same issue were given by the court. Sullivan v. Fant (Civ. App.) 160 S. W. 612.

The refusal of charges covered by those given is not error, particularly' where the
charge refused imposed a greater burden on the requesting party than the ones given.
Houston & T. C. R. Co. v. Menefee (Giv. App.) 162 S. W. 1038.

Where the instructions given fairly submitted the case, a requested charge, which
would have been but a repetition, was properly refused. Gulf, C. & S. F. Ry. Co. v,
Justin Mill & Elevator Co. (Civ, App.) 168 s. yr. 411.

Error could not be predicated on the refusal of a requested instruction, where one
was given on the same point more favorable to the objecting party. Lone Star Canal Co.
v. Broussard (Civ. App.) 176 S. W. 649.

The refusal of a requested instruction applied to the facts for the finding of a sub
stantive issue when not presented in the main charge is error. Higginbotham v. Weaver
(Civ. App.) 177 s. W. 532.

A requested instruction fully covered in one given was properly refused, especially
where the one given came nearer being the law than the one refused. Galveston, H. & 8'.
A. Ry. Co. v. Moses (Civ. App.) 184 S. W. 327.

A requested special charge need not be given; its substance being embraced in the
general charge and in another special requested charge given. Missouri, K. & T. Ry,
Co. of Texas v. Whitsett (Civ. App.) 185 s. W. 406.

Charges in no way necessary to the elucidation of the issues raised by the pleadings
SUPP.VERN.S.Crv.ST.TEX.-35 545



Art. 1973' ,COURTS-DISTRICT AND COUNTY-PRACTICE IN' (Title 37

and proof, after they had been covere,q by the court's general charge, were properly re
fused. Beaumont, S. L. & W. Ry. Co," v. Manning (Civ. App.) 186 S. W. ,387.

It is not error to refuse a requested instruction, the law of which is covered in the
court's charge, Stephenville North & S. T. Ry. Co. v. Stewart (Civ. App.) 186 S. W. 863.

Where given charges contain all the issues required, refusal of court· to give special
charges is not error. Kansas City, M: & O. Ry, Co. of Texas v. Durrett (Civ. App.) 187
S. W. 427.

Where phase of case is sufficiently covered by court's charge, refusal of requested
special charge on matter is not erroneous. Tyler v. McChesney (Civ. App.) 190 S. W.
1115.

It is not error to refuse additions to an instruction the only effect of which would be
to satisfy the party's preference of an expression. Galveston, H. & S. A. Ry, Co. v.
Miller (Civ. App.) 192 S. W. 593.

The refusal of a specific charge is not error, where the issues submitted and the
charge given in connection therewith were sufficient to present the issues so as not to
be misunderstood by the jury. North American Accident Ins. Co. v. Miller (Civ, App.)
193 S. W. 750.

'

34. -- Issues in general.-Defendant may demand a special charge grouping the
specific facts on which he relies, though the court has made a general and abstractly
correct presentation of such issues. J. H. W. Steele Co. v. Dover (Civ. App.) 170 S. W.
809.

Where the evidence almost conclusively established a case against defendant, re
fusal of a special charge presenting the defense, where a general charge had been given,
was not prejudicial. Atchison, T. & S. F. Ry. Co. v. Hill (Civ. App.) 171 S. W. 1028.

35. -- Evidence and matters of fact.-In suit to rescind an exchange of lands as

having been procured by fraud, where the burden of proof was charged upon, there was
no error in refusing a special charge that fraud is never presumed. Benham v. Tipton
(Civ. App.) 181 S. W., 510. .

In a servant's action for injuries, where the court, in its main charge, instructed on

the burden of proof, the refusal to give a special charge on the subject was not errone
ous. Texas & P. Ry. Co. v. Griffin (Civ. App.) 184 S. W. 305.

In action against a newspaper because an employe threw a folded paper against plain
tiff, various requested charges by defendant' on the burden of proof held sufficiently cov

ered by the main charge. Houston Chronicle Pub. Go. v. Lemmon (Civ. App.) 193 S. W.
347.

37. -- Affirmative and negative of Issues.-Refusal of a requested instruction may
not be complained of; the matter being substantially covered, both in affirmative and
negative form., by another requested instruction, which was given, and by the general
charge. La.tttmore v. Puckett & Wear (Civ, App.) 161 S. W. 951.

'There was no' error in refusing a special charge requested, submitting in a negative
way the question of proximate cause in a personal action, where the court's main charge
substantially instructed thereon. Missouri, K. & T. Ry. Co. of Texas v. Burk (Civ. App.)
162 S. W. 457.

Where it was 'in issue, in a passenger's action for injuries in alighting, whether the
train stopped long enough to allow plaintiff to safely alight, and whether the trainmen
announced in plaintiff's car the part of the train from which the passengers should alight,
and such 'issues were submitted negatively for plaintiff, they should on request have been
submitted affirmatively for the company. Ft. Worth & D. C. Ry. Co. v. Taylor (Civ.
App.) 162 S. W. 967.

'

A special charge presenting in detail the elements of an affirmative defense should
not be denied, though a general charge presents in a general manner the same defense.
Atchison, T. & S. F. Ry. Co. v. Hill (Civ. App.) 171 S. W. 1028.

Refusal to give defendant's specially requested charge, stating the converse of ab
stract propositions submitted in the main charge, held not erroneous. Southwestern Tele
graph & Telephone Go. v. Andrews (Civ. App.) 178 S. W. 574.

On the evidence in a passenger's action for 'personal injury, refusal of defendant's
instruction framed to affirmatively present facts constituting a defense held not error,
in view of an instruction given. Texas Cent. R. Co. v. Claybrook (Civ. App.) 178 S.
W.580.

38. -- Nature of action or Issue in general.-In trespass to try title against holder
of title bond, which plaintiff claimed had been surrendered; refusal of instruction that the
bond could be canceled by delivering it with the intention of canceling the trade if cor

rect held properly refused; the instruction given sufficiently grouping the racts upon
which plaintiff's right to recover depended. Woffor,d v. Strickland (Civ. App.) 160 S.
W.623.

Where defendant requested two special charges on the issue as to whether plaintiff's
grantor had ever claimed a definite tract, the giving of one of the special charges was

sufficient, and defendant cannot complain of the refusal of the other. Houston Oil Co.
of Texas v. Lambert (Civ. App.) 161 S. W. 6.

In trespass to try title to school lands between two applicants, refusal of instruction
that if plaintiff was an actual settler when he made his application, but thereafter left
and remained away through a well-grounded fear of death or serious bodily harm, held
not error, where the court charged that, if he was an actual settler at the time of his
application, it did not matter whether he continued to reside on the land or not. Pat
rick v, Barnes (Civ. App.) 163 S. W. 408.

In a boundary suit, a requested charge on the issue of limitations held- properly re

fused, in view of given charges sufficiently stating the law. Hermann v.. Schroeder (Civ.
APP.) 175 S. W. 788.

A requested charge as to the effect of the finding of original monuments held not
covered by a special issue as to whether the true corner of the tract was established by
running certain lines in the manner contended by defendant. Higginbotham v. Weaver'
(Civ. App.) 177 S. W. 532.

In action to try title defended on title ,by limitation, requested charge as to continu
ous possession held properly refused, as it was covered by the general charge. City of
El Paso v. Wiley (Civ. App.) 180 S. W. 661.
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40. -- Actions for torts in general.-In action for conversion of automobile, an in
struction, directing jury to find whether defendant in taking possession believed that
.securlty of its notes against automobile had become insecure sufficiently presented de
fense under terms of mortgage for taking automobile, and any further instruction was

properly refused. Magnolia Motor Sales Corp. v. Chaffee (Civ. App.) 192 S. W. 562.

41. -- Actions for neglig1ence in general.-In action against a railroad negligently
failing to construct culverts in an embankment which was washed, with Johnson grass
thereon, onto plaintiff's land, refusal of a charge held not erroneous in view of the in
structions given. Missouri, 'K. & T. Ry. Co. of Texas v. Evans (Civ. App.) 183 S. W. 93.

42. -- Personal injuries in general.-In a personal injury action, where the court
fully charged on proximate cause, the refusal of a special charge on that issue, which
also defined remote cause, was not error. Ft. Worth Belt Ry, Co. v. Cabell (Civ. App.)
161 S. W. 1083.

In an action against a light company and a city for personal injury from an electric
shock, defendant company's requested charges on active negligence and its liability in
case of accident held properly refused, where the general charge submitted the facts in
cluded in the requested charges. McKinney Ice, Light & Coal Co. v. Montgomery (Civ.
App.) :£'76 s. W. 767. '

43. -- Injuries in operation of railroads in general.-Where, in an action for dam
ages from a crossing accident, the court instructed that the presence of standing cars so
as to obstruct the view could be considered only as a circumstance bearing on defend
ant's negligence, a requested instruction that the presence of the cars could not be con

sidered as an independent ground of negligence was properly refused. Missouri, K. &
T. Ry. Co. of Texas v. Burnett (Civ. App.) 162 S. W. 458.

In action for injuries. from being struck by a truck on an unlighted station platform,
it was not error to refuse a requested charge covered by another given. St. Louis South
western Ry. Co. of Texas v. McMichael (Civ. App.) 191 S. W. 186.

44. -- Injuries to passengers.-In an action for injuries from sudden jerk of car
on which section foreman was working, instructions to find for defendant, if the train
was moving slowly when the jerk occurred, held, in effect, given in an instruction to find
for defendant, unless the train stopped, and was started suddenly. St. Louis S. W. Ry.
Co. of Texas v. Brown (Civ. App.) 163 S. W. 383.

"

In action for injuries to person riding with car of cattle, instruction to find for de
fendant if its servants operated the train as men of ordinary caution and prudence would
have done held sufficiently embraced by the main charge. Gulf, C. & S. F. Ry. Go. v.

Stewart (Civ. App.) 164 S. W. 1059.
In a personal injury action by one hurt on entering a train, a requested charge held

covered by one given, so that its refusal was not erroneous. St. Louis Southwestern Ry.
Co. of Texas v. Hassell (Civ. App.) 177 s. W. 518.

45. -- I njuries to employes.e=In a servant's action for injuries from a wagon
driven by another servant, where the court sustained an exception to defendant's plea
that they were fellow servants, and expressly instructed that defendant was chargeable
with the driver's negligence, if any, it was not necessary to instruct that they were not
fellow servants. Carter v. South Texas Lumber Yard (Civ. App.) 160 S. W. 626.

In an action for an injury to an employe caused by his attempting to step from the
engine to the' tender, defendant's request that, if it was the custom to move the tender
without notifying other employes, it would not be liable, held covered by the court's
main charge, and a sufficiently affirmative presentation of the facts. St. Louis, S. F. &
T. Ry. Co. v. Overturf (Civ. App.) 163 S. W. 639.

In an action by a servant injured by the fall of a scaffold, where the general charge
required the jury, in order to find for plaintiff, to find that the proximate cause of the
fall of the scaffold was the failure of the master to furnish suitable materials, the refusal
of special charges that the master was not liable if the fall of the scaffold was due to
the fault of other servants was not error. Cooper' & Jones v. Hall (Civ. App.) 168 S.
W.465:

In a miner's action for injuries from.a falling roof, refusal of defendant's special re

quests held not erroneous; the matter being fully covered by instructions given. Con
sumers' Lignite Co. v. Grant (Civ. App.) 181 S. W. 202.

In servant's action for injury, refusal of defendant's requested charges held not er

ror, being covered by the court's main charge. Southwestern Portland Cement Co. v.

Moreno (Civ. App.) 181 S. W. 221.
Requested instruction for defendant in action for death of railway engineer, killed

when his engine left the track, held properly refused, where it could have added nothing
to the charge given and which covered the issue proper to be submitted. St. Louis, B.
& M. Ry, Co. v. Jenkins (Civ. App.) 182 S. W. 1159.

.

In a servant's action for injuries, where the cour-t failed to submit certain states of
fact as a basis of liability in his main charge, the refusal of special charges directing
that they could not find for plaintiffs upon such states of fact was proper. Texas & P.
Ry, Co. v. Griffin (Civ. App.) 184 s. W. 305.

In lineman's action for personal Injury, defendant's requested charges were properly
refused, where the court had charged generally upon the phases of negligence covered
thereby. Gulf States Telephone Co. v. Evetts (Civ. App.) 188 S. W. 289.

In a servant's action for injuries from pulley detached by tightening of belt around
line shaft, due to negligent use of wedge to tighten pulley on line shaft, given instruction
on negligence as used in special issue held as comprehensive as refused requested in

struction; hence refusal was not error. Rhome Milling Co. v. Glasgow (Civ. App.) 194
s. W. 686.

46. -- Contributory negligence and assumption of risk.-Wller,e the charges given
fully covered the issue of contributory negligence, it was not error to refuse a requested
charge on that question. Tarrant Courrty Traction Co. v_. Bradshaw (Civ. App.) 185 S.
W. 951; La Grange & Lockhart Compress Co. v. Hart (CIV. App.) 169 S. W. 373; Inter
national & G. N. Ry. Co. v. Jones (Civ, App.) 175 S. W. 488; Galveston, H. & S. A. Ry.
Co. v. Templeton (Civ. App.) 175 S. W. 504.
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A requested instruction as to assumption of risk need not be given where that issue
is fairly submitted by the court's charge. Wichita Falls Motor Co. v. Bridge (Civ. App.)
158 S. W. 1161.

In an action for the wrongful death of a boy who had placed himself in a dangerous
position beneath a turntable revolved by his companions, defendant's requested Instruc
tion on contributory negligence held sufficiently covered by an instruction given. Ste
phenville, N. & S. T. Ry. Co. v. Voss (Civ. App.) 159 S. W. 64.

In an action for the death of one killed at a crossing, error in the refusal of a re

quested charge of contributory negligence held harmless, where the court had submitted
defendant's alleged negligence and a charge that, even though defendant was negligent
in the respects charged, there could be no recovery if deceased was guilty of contributory
negligence. Texas & N. O. R. Co. v. Cunningham (Civ. App.) 168 S. W. 428.

In an action for injuries to a passenger, while intoxicated, by faIHng out of the open
vestibule of a railroad coach, an instruction given as to the care required from' plaintiff
held to sufficiently cover a request to charge that he was negligent if he went on the
platform to drink liquor, or drank liquor there, based on a statute prohibiting the drink
ing of liquor on railroad trains. St. Louis Southwestern Ry. Co. of Texas v. Christian
(Civ. App.) 169 S. W. 1102.

A requested instruction as to contributory negligence in a railroad crossing collision
held a presentation of a substantive defense, within the rule of right to a special in
struction applying the law, stated generally in the general charge, to specific facts relied
on. Ft. Worth & D. C. Ry, Co. v. Alcorn (Civ. App.) 178 S. W. 833.

In railroad servant's action, for injuries, refusal of requested instruction on assump
tion of risk held not error, in view of the ,!(ourt's charge' thereon. Turner v. McKinney
(Civ, App.) 182 S. W. 431.

The refusal of a charge requested by defendant on contributory negligence is not

error, where no exception or complaint is made to the court's general. charge on that
issue. Missouri, K. & T. Ry. Co. of Texas v. Cardwell (Civ. App.) 187 S. W. 1073.

47. -- Discovered peril.-Where the court charged on discovered peril but a re

quested charge on the same subject was fuller and more accurately expressed the law
with reference to the facts, it was error not to give it. Texas Traction Co. v. Wiley (Civ.
App.) 164 S. W. 10,28.

In an action for injuries from being run over by train at a depot, held, that it was

not error to refuse an instruction on discovered peril where it was substantially covered
by one given. St. Louis Southwestern Ry. Co. of Texas v. Aston (Civ. App.) 179 S. W.
1128.

48. -- Contracts and actions relating thereto.-Where, in an action by a broker
for commissions, the court charged that verdict should be for defendant unless the sale
was on the very terms authorized, or unless the terms were changed to deprive plaintiffs
of commissions, it was not error to refuse defendant's request presenting the issue of the
owner's right to sell. Webb v. Harding (Civ. App.) 159 S. W. 1029.

In an action on a warranty of soundness of a mule, an omission to instruct that for
a verdict for plaintiff there should be a finding that defendant made the alleged represen
tations was cured by defendant's special instruction that the jury could not render the
judgment for plaintiff unless it found that defendant, at the time of the sale, made "a

direct, positive, and unqualified statement to plaintiff that the mule was sound." Slover
v. Goode (Civ. App.) 163 S. W. 333.

There was no error in refusing an instruction that a broker is not entitled to a com

mission, where. the purchaser bought on his own information after negotiating with the
owner, without being influenced by the broker, though the broker made efforts to sell to
such purchaser, where the court instructed that the brokers must have been the effi
cient and procuring cause of the sale, nor was there error in refusing an instruction that,
though a broker brings the parties together, he is not entitled to a commission, in the
absence of a contract of agency, where the same defense was substantially represented
in the court's main charge. McKinney v. Thedford (Clv. App.) 166 S. W. 443.

A general charge by the court, that if the jury should find that the horse sold to de
fendant, was registered plaintiff could recover; held not to justify the refusal of a re

quested charge as to the effect of error in the certificate of registration. National State
Bank of Mt. Pleasant, Iowa, v. Ricketts (Civ. App.) 177 S. W. 528.

Where, in action in which there was a dispute as to whether there was a sale of stock,
the court defined the term "sale," held, that another abstract definition was unnecessary.
Alamo Trust Co. v. Prudential Life Ins. Co. of Texas (Civ. App.) 183 S. W. 787.

In an action by broker for commissions, submtssron of an issue held not to justify
refusal to submit defense that sale was to one of the owner's old customers, and that
contract did not contemplate commissions for such sale. Shaller v. Johnson-McQuiddy
Cattle Co. (Civ, App.) 189 S. W. 553.

In a broker's action for commissions, requested charge as to good faith required of
broker held improperly refused, not being covered by the charges given. Andrew v. Mace
(Civ. App.) 194 S. W. 598.

49. -- Contracts of carriage or for telegraphic or telephonic service.-In an action
against connecting carriers for injuries to cattle, a request to charge that the carrier was

not an insurer of such freight, but was only required to exercise ordinary care to give
the cattle prompt and safe transportation, held covered by instructions given. Missouri
Pac. Ry. Co. v. Cheek (Civ. App.) 1'59 S. W. 427.

In an action against a terminal carrier for delay and rough handling of cattle, a re

quested charge held properly refused because covered by charge given. Houston & T. C.
R. Co. v. Lindsey (Civ. App.) 175 S. W. 708.

In action for .darnages to shipment of live stock where court gave specially' requested
instructions covering the issues sought by another requested instruction, the refusal of
the last instruction was proper. Panhandle & S. F. Ry. 'Co. v. Morrison (Civ. APP.) 191
s. W. 138.

51. -- Amount of recovery.-In an action to recover the cost of feeding cattle aft
er their pasture had been negligently burned, a requested instruction as. to the amount of
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recovery held proper-ly refused as covered by an Instruction already given. Chicago, R. I.
& G. Ry. CO'. v. we-e (C1V. App.) 158 S. W. 561.

The refusal of a special charge as to' the measure or damages was not error, where
that issue was fully covered by the general charge. Carter v. Bouth Texas Lumber Yard
(Civ. App.) 160 s. W. 626.

A request to' charge, in a personal injury action, nQt to' allow plaintiff any damages ror

permanent injury unless the jury found that he was probably permanently injured was

proper'Iy refused, though the charge given did not refer to' "permanent" injuries, where it
did submit all of the proper elements or damage, nor was it error, where the court charg
ed all of the recoverable elements or damages, to' refuse a requested charge that, in es

timating the injury to' plaintiff by his diminished capacity to' labor and earn money in
the future, the jury should consider hts age at the time he was injured, which was 56

years. Wells Fa.rgo & CO'. v. Benjamin (Civ. App.) 165 s. W. 120.
A requested charge, in an action for injury to' land by the constr-uctlon or railroad

terminal yards adjacent thereto, held not defective tor not charging that the jUry could
consider those uses which might in reasonable probability occur- in the future as well as

present uses; the main charge having SO' instructed. Houston Belt & Terminal Ry, CO'.
v. wnsoo (Civ. App.) 165 S. W. 560.

In an action by a tenant on shares tor damages resulting trom his eviction, a charge
requested by the landlord as to' the duty to' minimize damages held covered by the charge
of the cour-t, Bost v. McCrea (leiv. App.) 172 S. W. 561.

In an action against a telephone company ror failure to' transmit a sick message, de
fendant's requested charge on damages held proper-ly refused, as covered by the charge
given. Southweatern Telegraph & 'I'elephone CO'. v. Andrews (Civ. App.) 178 s. W. 574.

Defendant's requested Instruction as to' recovery ot damages, the direct result or
plaintiff's wrongful and negligent conduct, held, under the evidence, sufficiently covered
by its requested tnstructlon given. St. Louis Southwestern Ry. CO'. of Texas v. Huddles
ton (Civ. App.) 178 S. W. 704.

In an action tor libel, defendant's requested charge on the issue of exemplary dam
ages was properly refused, where the court's main charge thereon was sufficiently full
and fair to' protect the defendant in all its rights. Houston Chronicle Pub. CO'. v. Bowen
(Civ. App.) 182 s. W. 61.

In action for ejection from train defendant ratlroad was entitled to' requested charge
grouping facts depended on in mi tiga.tlon or damages by plaintiff's offerialve language,
though general charge might lay down general rule or law applicable. Texas & N. O.
R. CO'. v. McAllister (Civ. App.) 183 s. W. 82.

An instructton is not objectionable fQr failing to' discuss an element of damage cover

ed in other portions or fhe charge. Gulf, 'C. & S. F. Ry, CO'. v. Rodr-iquez (Civ. App.) t85
S. W. 311.

In a suit tor delay in delivery of telegrams announcing death of plaintiff's mother,
refusal of an Instructton that plaintiff could not recover fQr grief occasloned by death
or his mother held nQt reversible error, where court charged as to' recoverable damages.
Western union Telegraph CO'. v. WilsQn (Sup.) 194 S. W. 385.

52. Erroneous requests.-Where an instruction is partially bad, it may be entirely re

fused. Bennett v. Foster (Civ. App.) 161 S. W. 1078.
The cour-t need not submit an issue specially requested where the deftnttion aCCQm

parrying the issue was Incorrect. Turner v. Missour-i, K. & T. Ry. CO'. or Texas (Civ.
App.) 177 S. W. 204.

.

Inatructions requested en masse snould be refused if any one or them is improper or

has been substantially given in main charge. Merchants' Ice CO'. v. SCQtt & Dodson (Civ.
App.) 186 S. W. 418.

On pleading and evidence on crQSS-bill ,fQr damages rrom personal injury from negli
gence or one furnished by plaintiff to' instruct in operation ot. automobile, a requested spe
cial charge as to' expenditures for doctors and drugs, though erroneous, held to' require
the submission of Instructlon on material issue as to' such expenditures. Roberts v. Hous
ton MQtQr Car CO'. (Civ. App.) 188 S. W. 257.

In action tor damages to' plaintiff's crop rrom overflow alleged to' have been caused
by improper constructton or railway company's bridge, refusal of Instruction on extent or
injury and damages, though containing a clerical error, held reversible error. Ft. Worth
& D. C. Ry. co. v. Anderson (Civ. App.) 194 S. W. 847.

53. -- On issue omitted from charge as given.-ThQugh a request to' charge on a

particular issue' is subject to' criticism, it may nevertheless bel sufficient to' call Uie
court's attention to' the necessity or a charge on the issue SO' that a failure to' give a CQr

rect charge will be available error, Stirling v: Bettis Mfg. CO'. (Civ. App.) 159 S. W. 915.
The request ror an Incorrect tnstructton is sufficient to' call the court's attention to'

its failure to charge on a material issue. Olds MQtQr Works v. Churchill (Civ. App.) 175
S. W. 785.

'

54. Inconsistent �equests.-A requested instructiQn, nQt mentiQning plaintiff's right
to' reCQver fQr future pain, is prQperly refused, especially where it CQntradicts an instruc
tiQn, given at appellant's request, authQrizing recQvery fQr such pain. GalvestQn, H. &
S. A. Ry. CO'. v. Miller (Civ. App.) 191 S. W. 374.

55. Presentation In general.-Under Acts 33d Leg. c. 59, a bill Qf exceptiQns CQm

plaining Qf the refusal Qf a charge which fails to' shQW that it was requested in time and
submitted to' QPPQsing cQunsel is insufficient. FlQegge v. Mieyer (Civ. App.) 172 S. W. 194.

Assignments Qf errQr cQmplaining Qf the refusal and giving Qf special instructiQns nQt
appearing in the recQrd will be Qverruled under Acts 33d Leg. c. 59. Fuller v. El PasO'
Live StQck CQmmissiQn CO'. (eiv. App.) 174 s. W. 930.

The refusal Qf a special charge cannQt be Qverruled, where nO' bill Qf exceptiQns was

preserved shQwing presentatiQn Qf the charge and exceptiQn to' the refusal. HQustQn B. &
T. Ry. CO'. v. Lewis (Civ. App.) 176 s. W. 68.

If appellant desired that a certain numbered charge shQuld be given instead Qf an

Qther numbered charge, it Qught nQt to' have requested the latter. Panhandle & S. F.
Ry. CO'. v. MQrrisQn (Civ. App.) 191 S. W. 138.

58. Examination and Inspection of requested instructions.-Under this article, it is
fQr the cQurt, and nQt the party making the request, to' submit them to' QPPQsing cQunsel,
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and it will be presumed that the court performed its duty. Sanger v . First Nat. Bank of
Amarillo (Civ. App.) 170 S. ,W. 1087.

Refusal of requested charges will not be reviewed where the bills' of exceptions do
not show that the charges were presented to the court and submitted to opposing coun
sel as required by Acts 33d Leg. c. 59. Atchison, T. & S. F. Ry. Co. v, Hargrave (Clv.
App.) 177 S. W. 509.

Bills of exceptions to refusal of requested special charges must disclose that such
charges were submitted to opposing counsel for examination and objection, as required by
this article. J. B. Farthing Lumber Co. v. Illig (Civ. App.) 179 S. W. 1092.

60. Allowance of part of charges requested.-Where the charge given did not clear
ly present the defense, the denial of two special charges, either of which would have sup
plied the omission, is erroneous, though only one of them need have been given. Ft.
Worth & R. G. Ry. Co. v. Jonas (Civ. App.) 166 S. W. 415.

Where a requested omnibus special charge contains several paragraphs, part of which
it would be proper to submit, and part not proper, the court need not select those para
graphs which it would be proper to submit. Hermann v. Bailey (Civ. App.) 174 S. W. 8u5.

When several charges are requested, covering the same phases of the case and ques
tions of law, differing only in wording, the court may give one and refuse the others. Fi
delity Phenix Fire Ins. Co. v. Sadau (Civ. App.) 178 S. W. 559.

Where. a party requests two special instructions on the same issue, and the court
selects and gives one, the party cannot complain of the refusal of' the other. St. Louis
BouthwesternRv. Co. of Texas v. Aston (ClV. App.) 179 S. W. 1128.

Error cannot be assigned to the failure to give portions of special charges. Rish-
worth v. Moss (Civ, App.) 191 S. W. 843.

.

62. Refusal of requests.-Where appellees' charge No. 12 was indorsed by the judge
as given, while the indorsement on No. 13 recited that it was refused after charge No. 12
was refused, held that any alleged error in No. 1� would not be reviewed. Good v. Texas
& P. Ry. Co. (Civ, App.) 166 S. W. 670.

Under this article and arts. 1971 and 2061, held refusal of a requested Instructiors
was not waived, though objection, other than by the request, was not made to the gener
al charge. Ft. Worth & D. C. Ry, Co. v. Alcorn (Civ. App.) 178 S. W. 833.

Where defendants gave three separate notes, two of which were renewal notes, and
the court could not determine from the general verdict upon which note it was based,
whether the failure to give charges with reference to the rights of plaintiff under each
note was error could not be determined. First State Bank of Amarillo v. Cooper (Clv.
App.) 179 S. W. 295.

.

Where the master asked and was refused peremptory instruction, and then requested
submission of issue of negligence by qualified motion reciting refusal of peremptory in
struction, he could assert on appeal that there was no evidence -raising the issue of its
negligence. Missouri, K. & T. Ry, Co. v. Masqueda (Civ. App.) 189 S. W. 328.

63. Objections and except.lo nsc-c-See arts. 1971, 1972, 1974, 2061, and notes thereunder.

Art. 1974. [1320] [1320] Endorsement by judge on special instruc-
tions refused; as bill of exceptions; pres tion on eal .

ment when instruction given or modified.__'When a special instruction is
requested and the provisions of this law have been complied with and the
trial judge refuses the same, he shall endorse' thereon; "Refused," and

sign the same officially, and such charge, when so endorsed, shall consti
tute a bill of exceptions and it shall be conclusively presumed on appeal
that the party asking said charge presented the same at the proper time
and excepted to its refusal, and that all of the requirements of law have
been observed, and the same shall entitle the party requesting such
charge to have the action of the trial judge in refusing the same review
ed on appeal without preparing a formal bill of exceptions. It

If the trial judge modify such special charge, he shall endorse on said
charge: "Modified as follows: (stating in what particular he has modi
fied the charge) and given, and exception allowed plaintiff (or defendant
as the case may be)" and signe the same officially. Such charge when
so endorsed shall constitute a bill of exceptions and it shall be conclusive
ly presumed that the party asking said charge presented the same at the
proper time, excepted to the modification thereof, and that all of the re

quirements of law have been observed, and the same shall entitle the

party requesting such charge to have the action of the trial judge in mod
ifying the same reviewed without preparing a formal bill of exceptions."
[Act May 13, 1846, p. 363, § 100, P. D. 216; Acts 1913, p. 113, § 3; Act
April 2, 1917, ch. 177, § 1.]

Explanatory._:'The act amends art. 1974, Rev. Civ. St. 1911, as amended by sec. 3,
ch. 59, page 113, of general laws, 33rd Leg. 'regular session. Took effect 9'0 days after
March 21, 1917, date of adjournment.

Cited, 'Crow v. Childress (Civ. App.) 169 S. W. 927; Hill v. Staats (Civ. App.) 187 S.
W.1039; Rabinowitz v . Smith Co. (Civ. App.) 190 S. W. 1.97; Terrell v. Middleton (Bup.)
191 S. W. 1138; Terrell v. Middleton (Bup.) (in dissenting opinion) 193 S. W. 139.

Decisions prior to amendment of April 2, 1917.-A notation on an instruction follow

ing the Signature of plaintiff's attorneys "requested after the reading of the main charge
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and after the court's refusal of plaintiff's request to charge a peremptory instruction in
its favor, and given," was not calculated to mislead the jury to defendant's prejudice.
Allison v. Arlington Heights Realty Co. (Civ. App.) 164 S. W. 1033.

Under the substantially direct provisions of this article and art. 2061, in absence
of exceptions in the appellate record to the refusal of instructions, the trial court's action
thereon is deemed approved. Mutual Life Ins. Ass'n of Donley County v. Rhoderick (Civ.
App.) 164 S. W. 1067.

Though this article provides that, when a request is given, the court shall note the
same, subscribe his name thereto, and it shall be filed with the clerk and constitute a

part of the record of the cause, yet, under the express provisions of article 2061, it must
be excepted to, or it will be regarded as approved. Quanah, A. & P. Ry. Co. v. Galloway
(Civ, App.) 165 S. W. 546.

Under Acts 33d Leg. c. 59, § 3, amending this article and arts. 1970, 1971, 1973, the
ruling of the trial court in refusing a request will not be reviewed on appeal, where the
record does not show any exception thereto at the tria1. Id.

Under this article and arts. 1970, 1971, 1972, 1973, 2061, rulings on the giving and re

fusal of instructions are not reviewable, unless the bills of exceptions show that objec
tions to the general charge and special charges refused were presented before the gener
al charge was read. Gulf, T. & W. Ry, Co. v. Culver (Civ. App.) 168 S. VY. 514.

Art. 2061, embodied in chapter 19, tit. 37, and amended by Acts 33d Leg. c. 59, re

fers to the articles of the chapter relating to bills of exceptions, and not to the foregoing
articles of the amendatory law, amending articles 1970, 1971, 1973, 1974, of chapter 13, re

lating to instructions and objections; and the articles as amended govern the exceptions
to instructions and refusal of instructions. Heath v . Huffhines (Civ. App.) 168 s. W. 974.

Where defendant's requested instructions were refused, but no objection to the charge
was made before it was given, under this article and arts. 1971, 1973, 2061, it is to be re

garded as approved and as requested by defendant, as regards his right to complain of
refusal of the Instructions, within the rule that if one requests two different instructions,
on the same issue, and one of them is given, he cannot complain of the refusal of the
other. 'Cleburne St. Ry, Co. v. Barnes (Civ. App.) 168 S. W. 991.

Where a refused instruction was not excepted to, as provided by this article, it would
be presumed to have been approved under section 2061, as amended, and it was not suf
ficient that the .refusal was assigned for error in defendant's motion for a new trial, and
that the denial of such motion was duly excepted to. Missouri, O. & G. Ry. Co. of Texas
v. Love (Civ, App.) 169 s. W. 922.

Under this article and art. 2061, and despite article 2062, the refusal of instructions
cannot be reviewed on appeal, unless duly excepted to. Gulf, C. & S. F. Ry. Co. v. Bat-
tle (Civ, App.) 169 S. W. 1048.

.

Under Rev. St. 1911, art. 2059, a bill of exceptions which referred to charges requested
by the defendant by number, which request was marked "Refused" by the judge and filed
with the clerk so as to become a part of the record under this article, is sufficient. San
ger v. First Nat. Bank of Amarillo (Civ, App.) 170 S. W. 1087.

Under this article and 20u1, refusal to give special charges cannot be reviewed, in
the absence of exception reserved to the refusa1. San Antonio, U. & G. Ry. Co. v, Storey
«nv. App.) 172 S. W. 188; Scarbrough v. Wheeler (Civ. App.) 172 9. W. 196; Houston
E. & W. T. Ry. Co. v: Houston Packing ICO. (Civ. App.) 176 s. W. 749.

Under Rev. St. 1911, arts. 1972, 2058-206(}, and Practice Act 1913, amending articles
1971, 1974, 2061, giving and refusal of instructions held not reviewable, where exception
was not reserved. International & G. N. Ry, Co. v, Bland (Civ. App.) 181 s. W. 504.

Art. 1972, providing that the charge, after presentation of objections, shall constitute
part of record and be regarded as excepted to and subject to revision without necessity
of bill of exceptions, was not repealed by implication by Acts 33d Leg. c. 59, amending
this article and art. 2061. Gulf, T. & W. Ry. Co. v. Dickey (Civ, App.) 187 S. W. 184.

Art. 1975. [1321] [1321] Jury may carry charge, etc., with them.
See arts. 1957, 1962, and notes.

Additional charge.-Under this article the court can answer a written question as to
the law propounded by the jury after they had retired to consider their verdict. Hermann
v. Schroeder (Civ. App.) 175 S'. W. 788. ,

. .

Statute requiring submission of special issues does not repeal statute authorizing the

judge on request to give additional instructions, and a party may not complain of an

additional instruction, which conforms to correct instructions originally glven. Coleman
Vitrified Brick Co. v, Smith (Civ. App.) 175 s. W. 860.

CHAPTER FOURTEEN

THE VERDICT
Art.
1977. Must be in writing and signed.
1979. Jury may be polled.
1980. Defective or mistaken verdict.
1981. Not responsive to the issues.
1984. Special verdict defined.
1984a. Submission of special issues.
1985. Special verdict, requisites of; fail

ure to submit issue not reversible
error unless request, etc.

1986. Special verdict conclusive.
1987. Jury to render general or special

verdict as directed.

Art.
1988. Verdict to comprehend whole issue or

all issues submitted.
1989. Judge, on request to state conclu

sions of fact and law separately,
statement to be filed.

1990. Court to render judgment on special
verdict or conclusions, unless set
aside, etc.

1991. Exceptions to conclusions or judg
ment noted in judgment; appeal,
etc. ; transcript.

1992. No submission of special issues un

less requested.
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Article 1977. [1323] [1323] Must be in writing and signed.
Signature.-This article' does not apply to jury trials in county court. Quanah, A. &

P. Ry. Co. v. R. D. Jones Lumber 'Co. (Civ. App.) 178 S. W. 858.
.

Where a jury of 11 is agreed upon, it is not necessary that each of the 11 sign the
verdict, but the signature of the foreman alone is sufficient. Crosby v. Stevens (Civ,
'App.) 184 S. W. 705.

.

Where all the members of the jury in open court acknowledged that the verdict re

turned was their verdict, signa.ture by all of them was unnecessary. rd.
Wher-e special interrogatories were submitted to jury, who on its return was question

ed by the judge whether answers were severally answers of each juror to the questions,
to which they replied in affirmative, the mere fact that after discharge it was discovered
that foreman had not signed immediately below questions and answers, did not present
reversible error. Calvin v. Neel (Civ. App.) 191 S. W. 791.

Statutory requirement that 11 jurors sign verdict when jury is reduced to that num

ber is directory only. Barker v. Ash (Civ. App.) 194 S. W. 465.
Objection because verdict was signed only by foreman and not by other jurors. is

waived, where appellant knew facts when verdict was returned, but made no objection
till motion for new trial was presented. Id.

Where a party failed, on rendttion of a verdict by 11 jurors, to object to their failure
to sign the verdict, it could not, for the first time on appeal, 'complain thereof, if it was

error. Crosby v. Stevens (Civ. App.) 184 S. W. 705. .

Where no exception was made to verdict signed by foreman alone until after jury was

discharged, an objection that verdict was not signed by all jurors came too late. Quanah,
A. & P. Ry. Co. v. R. D. Jones Lumber Co. (Civ. App.) 178 S. W. 858.

Where special findings signed by foreman authorized judgment for plaintiff, held that
failure of foreman to sign other findings did not require setting aside of findings. City of
Henderson v. Fields (Civ. App.) 194 S. W. 1003.

Art. 1979. [1325] [1325] Jury may be polled.
Questioning jury after verdict.-It is not error for the trial court to refuse to summon

jurors before it, after the verdict, to interrogate them as to whether they correctly un-'
.derstood the instructions. Hermann v. Schroeder (Civ. App.) 175 S. W. 788.

Art. 1980. [1326] [1326] Defective or mistaken verdict.
Cited, Myers v. Grantham (Civ. App.) 187 S. W. 532.

Defective or Informal verdicts in general.-A verdict allowing punitive damages with
out also allowing actual damages is contrary to law. Dees v. Thompson (Civ. App.) 166
S. W. 56.

Certainty In general.-In construing a verdict, the appellate court cannot look to the
evidence to determine upon what theory it was rendered. Browne v. Fechner (Civ. APP.)
159 S. W. 461.

Any facts arising by necessary implication from facts found by the jury will be con

sidered as found by them so as to aid the verdict. Id.
While a verdict should be given a liberal construction, the courts should be careful

not to usurp the functions of the jury. Id.
The charge may be looked to in order to ascertain the meaning of the verdict. Id.
A verdict is not so uncertain that it will not support the judgment where any uncer

tainty in' its terms is made clear by a reference to the rest of the record. Hammel v.

Benton (Civ. App.) 162 S. W. 34.
The court cannot look to the evidence to aid the verdict. Waco 'Cement Stone Works

v. Smith (Civ. App.) 162 S. W. 1158.
When a verdict is too uncertain to support a judgment, the court cannot enter judg

ment thereon, since to do so would be to make the verdict for the jury. Houston Packing
Co. v. Griffith (Civ, App.) 164 S. W. 431.

A verdict specifically locating the disputed lines in respect to the lands in contro
versy held not void for uncertainty. Hermann v. Bailey (Civ. App.) 174 S. W. 865.

In action for conversion', verdict for plaintiff, construed in light of charge, held to re

move objections of uncertainty and that it did not dispose of cross-action setting up in
debtedness to defendant.. San Antonio, U. & G. Ry, Co. v. Yarbrough (Civ. App.) 179 S.
W.523.

In: a boundary suit, the jury is required definitely to locate the line by its verdict,
and its description as being the south line of a certain survey, such south line not being
otherwise located, is not such definite location as is required in a verdict. Bonner v. Pitts
(Civ. App.) 186 S. W. 231.

In suit for dissolution of partnership and accounting, verdict for plaintiff held not
insufficient as vague and indefinite. Tyler v. McChesney (Civ. App.) 190 S. W. 1115.

The fact that a finding of damages for depreciation in market value to cattle shipped
over defendant railway did not state that delay caused cattle to become gaunt and jad
ed did not render verdict uncertain. Panhandle & S. F. Ry. v. Harp! (Civ. App.) 193 S.
W.438.

Aider by pleadings.-The pleadings may be looked to in order to ascertain the mean

ing of the verdict. Browne v. Fechner (Civ, App.) 159 S. W. 4'61.

Amount of recovery.-In an action for a balance due on a contract to furnish stone,
and for extra materials furnished, aggregating $792, in which defendant admitted owing
plaintiff $546, but counterclaimed for damages for $2,250, a verdict for defendant of $1,-
000 held uncertain and. indefinite. Waco 'Cement Stone Works v. Smith (Civ. App.) 162
S. W. 1158.

.

A verdict, "We, the jury, find for plaintiff damages to amount of $1,732.26, less)
freight," was too uncertain to be the basis of a judgment, since reference to the evi
dence was required to ascertain freight. Houston Packing Co. v. Griffith (Civ. App.) 164
S. W. 431.

Where jury returned verdict against two defendants jointly, and against the third de
fendant for amounts specified, verdict held not ambiguous, though it stated the total

002



Chap. 14) COURTS-DISTRICT AND COUNTY�PRACTICE IN Art. H)81

amount as less than the sum of the amounts awarded against the different defendants.

Kansas City, M. & O. Ry, Co. of Texas v. Treadwell & Wtlkison (Civ. App.) 164 S. W.

1089.
.

In shipper's action for damages, verdict finding for plaintiff in a specified amount, less

freight charges, held insufficient as a general verdict, and not to justify a judgment for

plaintiff. St. Louis, B. & M. Ry. Co. v. McClellan (Civ. App.) 173 S. W. 258.
Where the flooding of land rendered part utterly worthless and destroyed crops on

the whole tract, the jury held not bound to return separate verdicts for each element of

damage. Southwestern Portland Cement Co. v. Kezer (Ctv. App.) 174 S. W. ·661.
The jury's finding, "We believe the plaintiff entitled to $150," was a sufficient find

ing assessing the plaintiff's damages at $150. Abilene St. Ry, Co. v: Stevens (Civ. APP.)
185 S. W. 390.

DeSignation of parties.-In an action against two defendants for a joint trespass, a

verdict reading that, "We, the jury, find against the plea of privilege of the defendant F.,
and in favor of the plaintiff W., in the sum of $150.00," was a finding against both defend

ants for $150. Fairchild v. Wilson (Civ. App.) 168 S. W. 409.
In action for slander against a company and its general manager, held, that a ver

dict for the manager exonerated him, and also the company. Cummer Mfg. Co. of Texas

v. Butcher (Civ. App.) 176 S. W. 82.
A verdict for a defendant, silent as to the other defendant, was sufficient to sustain

judgment for both defendants. White v. Barrow (Civ. App.) 182 S. W. 1154.

Apportionment' of amount of recovery.-In an action against railroads and the re

ceiver of one, where damages were properly assessable against the receiver as accruing
since the appointment, a verdict against the road, including the amount of damages that,
should have been rendered against the receiver, was erroneous. San Antonio & A. P. Ry.
Go. v. Mc'Cammon (Civ. App.) 181 S. W. 541; see, also, notes under art. 4704.

Amendment 01" correction.-Under this article the court had a right, with the jury's
consent, to amend a verdict so as to find for the foreclosure of a lien pursuant to a per
emptory instruction. Malcolm v. Sims-Thompson Motor Car Co. (Civ. App.) 164 S. W. 924.

Where the whole amount stated in the verdict was less than the sum of the amounts
awarded against the different defendants, the court properly recalled the jurors after
they had left the courtroom, and directed them to correct the verdict, and received it.
Kansas City, M. & O. Ry. Co. of Texas v. Treadwell & Wilkison (Civ, App.) 164 S. Wi,
1089.

Where, as the result of a mistake in computation, the jury's verdict was too high,
the court was not required to set the verdict aside or render judgment for the amount
returned; the correct amount being ascertainable from the agreed facts. St. Louis, S.
F. & T. nv, Co. v. Wall (Giv. App.) 165 S. W. 527.

.

Under this article held that, after verdict for plaintiff and a poll of the jury show
ing that they had found against defendant.on his cross-action, the court properly amend
ed the verdict by showing such finding on the cross-action. W. R. Case & Sons Cutlery
Co. v. Folsom (Civ. App.) 170 S. W. 10il6.

Action of court in directing that jury return to jury room and correct their verdict
so as to include an item Which they had overlooked and which the undisputed evidence
showed defendant to be entitled to held not error. Hall v. Ray (Civ. App.) 179 S. W.
1135.

Sending jury back to correct special verdict without informing counsel, who is present
in open court, of contents will not be available as error in absence of objection or excep
tion thereto at time. Texas City Transp., Co. v. Winters (Civ. App.) 193 S. W. 366.

Art. 1981. [1327] [1327] Not responsive to the issues.
Cited, Myers v. Grantham (Civ. App.) 187 S. W. 532; Texas City Transp. Co. v. Win

ters (Civ. App.) 193 S. W. 366.

Responsiveness In general.-The verdict must be responsive to the issues. Waco
Cement Stone Works v. Smith (Civ. App.) 162 S. W. 1158.

Failure to find a material issue. is ground for reversal. Id.
Where answers to previous interrogatories plainly stated that there was a written

contract between the parties, an answer to an interrogatory whether there was a writ
ten contract and whether it was the one introduced by defendant, that "there was a

contract considered for transportation," was not fatally defective as unresponsive. St.
Louis, S. F. & T. Ry. Co. v. Wall (Civ. App.) 165 S. W. 527.

In trespass to try title, involving a right to damages for pasturing cattle, verdict
finding defendants guilty, and assessing the damages, held not insufficient as failing to
find as to the ownership, where the petition alleged ownership and an ouster, thereby
damaging plaintiff. Wolf v. Lane (Civ, App.) 166 S. W. 72.

In action for damages to shipment of stock, a finding allowing recovery of feed bill
incurred because of delay was proper, if sustained by pleadings and proof, although not
covered by the charge. Panhandle & S. F. Ry, v. Harp (Civ. App.) 193 S. W. 438.

Several counts or issues.-In an action for conversion, where defendant pleaded an

offset, a verdict recrting that the jury found for plaintiff in a given sum, but that the
offset . cannot be construed as a denial of defendant's offset, and was not considered
as charged by defendant, should not be received, being manifestly insufficient because not
dtsposlng of all the issues.. Pitts v. Cypress Shingle & Lumber Co. (Civ. App.) 158
S. W. 799.

'

Where, in an action for injuries against two defendants, both filed cross-pleas to re
cover over against its codefendant in case of a judgment for plaintiff, a verdict for
plaintiff against both defendants but failing to dispose of the cross-pleas was unsus

tainable. Ft. Worth Belt Ry. Co. v. Perryman (Civ. App.) 158 S. W. 1181.
In an action upon a note, where defendant set up payment to the members of the

firm to which the note had been given, the failure of the jury to dispose of his cross

complaint against the members of the firm held to render the verdict insufficient to
.

support the judgment, the failure to find not being an implied finding against defend
ant's contention. Browne v. Fechner (Civ. App.) 159 S. W. 461.

The two. counts setting up the same cause of action, but one alleging a specific act
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of negligence, and the other making a general allegation of negligence, the verdict find
ing plaintiff entitled to recover under the two counts is sufficient. Trinity & B. V. Ry .

.

Co. v. Geary (Civ. App.) 169 S. W. 201, judgment reversed (Sup.) 172 S. W. 545.
In an action by the heirs for injuries before death and for the death, where de

fendant contended that the death resulted from the injuries, and thereby obtained a
remittitur in the Court of Civil Appeals, it cannot in the Supreme Court object to the
verdict for not finding that fact. Houston & T. C. R. Co. v. Walker (Sup.) 173 s. W.
208, reversing judgment (C'iv. App.) 167 s. W. 199. Motion to retax costs granted (Sup.)
177 S. W. 954.

In a suit on a note and to foreclose a chattel mortgage on a pumping plant, ver
dict and judgment which did not pass upon plaintiff's cause of action nor defendant's
cross-complaint held reversible error. Dempster Mill Mfg. Co. v. Humphries (Civ. App.)
189 s. W. 1110.

Sending the Jury back for further deliberation.-Where the verdict in an action on
a contract did not dispose of plaintiff's cause of action, but only found for defendant
on his counterclaim, the court should send the jury back to correct it. Waco Cement
Stone Works v. Smith (Clv. App.) 162 s. W. 1158.

Art. 1984. [1330] [1330] Special verdict defined.
Judgment notwtthstanding verdict, see notes to art. 1990.
Cited, Cisco Oil Mill v. Van Geem (Civ. App.) 166 s. W. 439; Higginbotham v.

Weaver (C'iv. App.) 177 S. W. 532.

Art. 1984a. Submission of special issues.
Cited, Wood v. J. M. Radford Grocery Co. (Civ. App.) 164 s. W. 1(}7(}; Cisco Oil

Mill v. Van Geem (Civ. App.) 166 S. W. 4391; International & G. N. Ry, Co. v. Bland
(Civ. App.) 181 S. W. 5014; Terrell v. Middleton (Bup.) 191 s. W. 1138; Texas City
Transp. Co. v: Winters (Civ. App.) 193 S. W. 366.

Constitutionality and construction in g,eneral.-This article held mandatory in a

cause capable of being determined on special issues. J. M. Guffey Petroleum Co. v.
Dinwiddie (Civ. App.) 168 S. W. 439;

This article gives to a party the right to have a case submitted on special issues,
the charge to be drawn by the court, and any omissions supplied as provided by article
1985. Gordon Jones Const. Co. v. Lopez (C'iv. App.) 172 s. W. 987.

The only exception to this article, which is a mandatory act, is where the nature
of the suit.is such that it cannot be so submitted. Shaw v. Garrison (C'iv. App.) 174
s. W. 942.

Statute requiring submission of special issues does not repeal statute authorizing
the judge on request to give additional instructions. Coleman Vitrified Brick Co. v:

Smith (Civ, App.) 175 S. W. 86-0.
Submitting or refusing to submit special issues of fact raised by the evidence is

not the giving or refusing of special charges, and so not controlled by the rules ap
plicable thereto. Kansas C'ity, M. & O. Ry. Co. of Texas v. Odom (Civ, App.) 185 S.
W. 626.

Legislature was authorized to enact law permitting judges of district courts to sub
mit questions to jury on special issue, without being requested to do so. Padgett v,

Hines (C'iv. App.) 192 S. W. 1122.
Under this article the refusal of the court to submit a case upon special issues as

requested is reversible error. Klyce v. Gundlach (Civ. App.) 193 S. W.. 1092.

When special issues should be submitted.-Employe's action for Injuries caused by
falling from a ladder in which defendant pleaded contributory negligence, assumed risk,
and a settlement, and plaintiff alleged a lack of mental capacity to execute the contract
of settlement to which defendant alleged ratification, held a cause which could be de
termined on special issues. J. M. Guffey Petroleum Co. v. Dinwiddie (Civ. App.) 168
S. W. 439.

The trial court is not justified in refusing to submit on special .Issues because at
the same time requests were made for the giving of special charges. Gordon Jones Const.
Co. v. Lopez (Civ. App.) 172 S. W. 987.

It was not 'a valid reason for refusing to submit a case on special issues that, when
the case was so submitted on a previous trial, the jury had disagreed, owing to the
involved character of the issues. Id.

.

Under this article refusal to submit special issues to the jury held to be error.

Shaw v. Garrison (Civ. App.) 174 s. W. 942.
Where the court would have been justified in peremptorily. instructing to find for

the plaintiff, there was no error. in refusing defendant's request to submit the case on

special issues. Banks v. Mixon (Civ. App.) 179 s. W. 690.

Submitting special issues separately.-The special issue submitted to the jury, "If
J. had gotten in telephone connection with * * * W., * * * could he and would
he have attended the funeral?" embodies two questions, which should be submitted sep
arately. Southwestern Telegraph & Telephone Co, v. Andrews (C'iv. App.) 169 s. W. 218.

Where, in a case involving capacity of a party executing a contract and a deed and
notes 30 days thereafter, it appears that if insane, mental capacity was intermittent,
.special issues relating thereto should be submitted disjunctively. Smith v. Guerre (Clv,
App.) 175 S. W. 1093. .

In a personal injury case, a special issue whether plaintiff was knocked down and
run over and injured was not objectionable as combining two issues. San Antonio &
A. P. Ry, Co. v. Stuart (Civ. App.) 178 S. W. 17.

In an action for misrepresentations in effecting a sale of lands, the submission to
the jury as to what purpose and to what extent water was guaranteed by the vendor
in-a single special issue held not erroneous. Zavala Land & Water Co. v. Tolbert (Civ.
App.) 184 S. W. 523.

In servant's action for injuries from strain when carrying timber, submission of
special iasue requesting finding whether plaintiff was required to carry timber with'
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rubbish on ground held not error as submitting two questions of 'fact in the same issue.
Rice v: Garrett (Civ. App.) 194 S. W. 667.

'

A submitted special issue, "If the defendant or his foreman did make the require
ments or order inquired about in the third special issue, was it negligence of the de
fendant to do so?" was not objectionable as intermingling one issue with another. Id.

In action for malpractice in leaving a gauze pack in abdomen of plaintiff's wife
after opera.tion, a submitted special issue held not subjeet to objections that it sub
mitted separate and distinct issues of fact, or that the issues were not separately sub
mitted. Miles v. Harris (Civ. App.) 194 S. W. 839.

Special issue as to Whether defendant was guilty of negligence as alleged, which
proximately caused gauze pack to remain in abdomen of plaintiff's wife longer than it
should have remained after operation, held not violation of this article. Id.

Explanations and definitions.-The giving, preliminary to the statement of the spe
cial issues, Of a general charge on the material issues should be avoided, as tending to
confuse the jury; but this does not apply to definitions entirely proper in connection
with the special issues submitted. SouthWestern Telegraph & Telephone Co. v, Andrews
(Civ. App.) 169 S. W. 218.

In servant's action for injury, where the court submitting the case on special is
sues propounded questions as to whether plaintiff was in law a vice principal, the re-

o

fusal of the defendant's requested charge defining a vice principal was not error. mnns':'
boro Cotton Oil Co. v, Carson (Civ. App.) 185 S. W. 1002.

Where case was submrtted on special issues, a party desiring instructions defining
the terms used must request such instructions, or he cannot complain of failure of the
court to give them. Kansas City, M. & O. Ry, Co. of Texas v: Oates (Civ. App.) 185
s. W. 1014. I

No instruction is required as to an issue fully presented in questions propounded by
the court, to which no objection is made. Qualls v. Fowler (Civ. App.) 186 S. W. 2fi6.

In action for death of plaintiffs' minor intestate employed by defendant, where ex

planatory portion of charge defined negligence, proximate cause and ordinary care,

submission of question, "Do you find that it was negligence to permit said collar to be
in such condition?" held not error. Southwestern Portland Cement Co. v: Presbitero

(Clv. App.) 190 s. W. 776.
When a case is submitted on special issues, the court can give such explanations a13

in its judgment may be necessary, but it is error to explain them so that the jury can

judge of the effect of their findings. Hovey v .. See (Civ. App.) 191 s. W. 606.
A portion of the charge accompanying special issues as to assumption of risk, held

not objectionable as misleading, or as an incorrect statement of the law applicable to
the facts in the case Atchison, T. & S. F. Ry. Co. v, Ayers (Civ, App.) 192 s. W. 310.

Charges in cases sub�itted on special Issues.-Where the case is submitted upon
special issues, it is imp-roper to submit a special charge calling for a general verdict.
Worden v. Kroeger (Civ, App.) 184 S. W. 583; International & G. N. Ry. Co. v. Jones
(Civ, App.) 175 8. W. 488; International & G. N. Ry. Co. v: Reek (Civ. App.) 179 S. W.
699; Petty v, City of San Antonio (Civ. App.) 181 S. W. 224; Crosby v, Stevens (C;iv.
App.) 184 S. W. 705; Eureka Ice Co. v: Buckaloo (Civ. App.) 188 S. W. 510; La Grone
v. Chicago, R. I. & G. Ry. Go. (Civ. App.) 189 S. W. 99.

In a suit against a railroad for a death, where the case was submitted on special
issues, the refusal of a charge, embodying a declaration of law which could only be
applied by the court to the facts found, and could have been of no material aid to the

jury in determining the questions of fact submitted, was proper. Missouri, K. & T. Ry.
Go .. of Texas v. Norris (Civ, App.) 184 s. W. 261.

Special charge, which merely stated law which would follow finding of certain facts
submitted to jury, and which would not have aided jury in answering proper issues,
was properly refused. Colgrove v, Falfurrias State Bank (Civ. App.) 192 s. W. 580.,

In a suit to set aside a conveyance of land as fraudulent, an instruction that, if
property was homestead of such maker at time of conveyance, it could not have been
a fraudulent conveyance, was a proposition of law which was not essential to aid jury
in answering issues of fact, and hence was properly refused. Id.

In freight conductor's action for injuries, requested instruction that, if plaintiff
stumbled over a stake in the yards while at work, that alone would not warrant af
firmative answer to a special interrogatory, was properly refused as invasion of the
jury's province. Galveston, H. & S. A. Ry. Co. v: Miller (Civ. App.) 192 S. W. 593.

In action wherein defendants set up homestead exemptions and the cause was sub
mitted on special interrogatories, requested instruction as to notice to plaintiff of home
stead rights, held properly refused. Calvin v, Neel (C'iv. App.) 191 S. W. 791.

In action on note secured by trust deed, defendant's right to homestead being sub
mitted on special issues, refusal of instruction on abandonment of homestead, held not
error. Id. ,

Where the case was submitted on special issues as to whether a master had used
due care as to the condition of the roof of a mine, refusal to instruct that the em

ployer was not an insurer, and only under duty to use ordinary care, held not erroneous,
though the charges were correct as to the law. Consumers' Lignite Co. v, Grant (Civ,
App.) 181 S. W. 202.

The giving of a special charge requested by defendant held erroneous, where the
case was submitted on special issues. Turner v, Missouri, K. & T. By. Co. of Texas
(Civ. App.) 177 S. W. 204.

In a servant's action for injury, the submission of two special Issues as to defend
ant's negligence sufficiently p-resented the question suggested by a special charge, and
in a form more in accordance with this article. J. M. Guffey Petroleum Co. v. Din
widdie (Civ, App.) 182 S. W. 444.

Where a servant's action for personal injury was submitted to the jury on special
issues, instructions Inforrntng the jury of the facts required to be found to entitle plain
tiff to recover, were not erroneous. Id.
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.

Where the case was submitted on special interrogatories, the giving of charges
which told the jury what facts had to be found to enable plaintiff to recover held not
error. Texarkana & Ft. S. Ry. Co. v. Casey (C'iv. App.) 172 s. W. 729.

]]ven where a case is submitted on special issues, the court if requested, should
charge the jury with reference to the rules of law applicable to such issues, including
a charge on the burden of proof. Sanger v. First Nat. Bank of Amarillo (Civ. App.)
170 s. W. 1087.

Interrogation of jury.-Court may interrogate jury when it reports as to its answer

to special issue in open court and in presence of counsel for both parties. Myers v.
Grantham (C'iv. App.) 187 s. "V. 532.

Construction of special findings.-See notes under art. 1985.
What special Issues should be submitted.-See notes under art. 1985.

Construction and operation of special Issues.-See notes under art. 1985.
Review by Appellate Court.-See notes under art. 1985.

Art. 1985. [1331] [1331] Special verdict, requisites of; failure to
submit issue not reversible error unless request, etc.

Judgment notwithstanding verdict, see notes to art. 1990.
C'ited, Hanby v. First Nat. Bank of Hereford (Civ. App.) 163 S. W. 415; Bennett

v. Sovereign Camp', Woodmen of the World (Civ. App.) 168 S. W. 1023; Shaw v. Gar
rison (C'iv. App.) 174 S. W. 942; Hamiiton v. Fireman's Fund Ins. Co. (Civ. App.) 177
S. W. 173; Gestean v. Bishop (Civ. App.) [in dissenting opinion] 181 S. W. 480; Inter
national & G. N. Ry, Co. v. Bland (Civ. App.) 181 S. W. 504; San Antonio & A. P. Ry.
Co. v. Jackson & Allen (Civ. App.) 187 S. W. 488; Galveston-Houston Interurban Land
Co. v. Dow (Civ. App.) 193 S. W. 353.

Construction and application In general.-See notes under Art. 1984a.
Questions or issues to be sub mlt'tedv-Tssuee which are on the weight of the testi

mony in singling out portions thereof are properly refused. San Antonio & A. P. Ry. Co.
v. Stuart (C'iv. App.) 178 S. W. 17.

In an action tried on special issues, the refusal of a special issue, which was on the
weight of the evidence, and was immaterial, was not error. Kansas City, M. & O. Ry.
Co. of Texas v. Oates (Civ. App.) 185 S. W. 1014.

In action on policy of mutual benefit association, whose secretary was required to
notify by postal card all members liable to assessment, submission of special issue wheth
er the secretary did notify the insured by postal card held proper. Home Benefit Ass'n
of Angelina County v. Jordan (Civ. App.) 191 S. W. 725.

Submission of special issue whether insured received such notice of assessment at
any time before his death held proper. Id.

In a railroad employe's action fOI1 personal injuries under Employers' Liability Act,
it is the better practice to have the jury find whether plaintiff was negligent, and, if so,
find the damages sustained by him and the extent his damages are diminished because
of his own negligence. St. Louis, B. & M. Ry. Co. v. Vernon (Civ, App.) 161 S. W. 84.

In an action for injuries to a car repairer by metal flying off the chisel and hammer
used in cutting bolts, the court held required to submit the issues whether the employes
chose the method of work and whether the injury was the result of an accident. Mis
eouri, K. & T. Ry, Co. of Texas v. Denahy (Civ. App.) 165 S. W. 529.

Where a buyer, sued for price, counterclaimed for breach of contract to furnish. all
-oil required for six months, held, that the court should have submitted the issue whether
plaintiff knew that its agent had made such a contract when the oil was shipped. Texas
Co. v. Alamo Cement Co. (Civ. App.) 168 S. W. 62.

In an action for injuries to horses during shipment, the submission to the jury of
the question whether contracts limiting liability were valid held proper. Southern Pac.
Co. v. W. T. Meadors & Co. (Civ. App.) 1.'76 S. W� 882.

Where the court submitted issues on which the evidence was conflicting, and issues
not supported by evidence, a general verdict must be set aside. Davis v. Cox (Crv. App.)
176 S. W. 931.

In action for breach of warranty of materials for silo, defendant held entitled to sub
mission of issue as to value of use of the silo and value of the materials. Texas-Kala-
mazoo Silo Co. v. Alley (Civ. App.) 180 S. W. 621.

-

Where property, after being sold by defendant, was replevied, held that, where there
was nothing to show defendant's insolvency, the submission of the issue of special dam
ages was proper. Taylor v. Jackson (Civ. App.) 180 S. W. 1142.

In an action ror injury to a servant from the slipping of a ladder, a special issue
submitting to the jury the question whether plaintiff, before the injury, knew that the
ladder was not fastened, is proper. Smith v. Webb (Civ. App.) 181 S. W. 814.

In an action by a servant injured while mounting a ladder to a fuel oil tank, held,
that the question wh€ther the fact that the ladder was unfastened was obvious and
should have been discovered was properly submitted. Id.

In a servant's action, held that, the evidence being conflicting, it was proper to sub
mit to the jury the question who was bound to fasten the ladder used by the serv

ant. Id.
Where plaintiff's title depended on whether an early grant included the land claimed,

and the boundary of the grant was the north bank of a river, it was not error to submit
to the jury the special issue whether, at the time of the grant, the land claimed by plain
tiffs was on that side of the river, either in whole or in part. Crosby v. Stevens (Civ,
App.) 184 S. W. 705.

In an action by a buyer for nondelivery, he claiming that he was not obliged to pay
until after delivery, and the seller claiming that payment was to be made by demand
.drart before delivery, held error to refuse to submit special issues as to the terms of the
.contract in this respect and whether the buyer complied therewith. Wolfe City Milling
-co. v. Ward (Civ. App.) 185 S. W. 663.

In action on notes given for an engine sold for defendants' cotton gin, held, on the

lPleading� and evidence, that submission of issue as to whether a subsequent test was
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merely a demonstration in an effort to settle the differences of the parties was proper.

Feagins v. Texas Machinery & Supply Co. (Civ. App.) 185 S. W. 961.
In action under alleged oral agreement to finish as gas well an oil well bored under

written agreement, issue directing jury to find whether defendant directed way in which

work 'should be done after abandonment of oil well was proper. Stine Oil & Gas Co. v.

English (Civ, App.) 185 S. W. 1009.
.

In wife's suit to set aside decree of divorce fraudulently obtained by husband, re

quested special issue as to whether the decree would have been rendered if the clerk had

received the jury fee held speculative and immaterial. McConkey v. McConkey (Civ.
App.) 187 S. W. 1100.

On cross-bill for damages for personal injury from the negligence of plaintiff's agent
furnished to instruct deferidarrt in operation of automobile, held on the evidence that re

quested special issue as to expenses for drugs, etc., was properly refused. Roberts v.

Houston Motor Car Co. (Civ. App.) 188 S. W. 257.
In action for death of plaintiffs' minor intestate employed by deferidant, submission

of special issue as to whether deceased was, at time of his death, acting in course of em

ployment as miller in defendant's building held not error. Southwestern Portland Cement

Co. v. Presbitero (Clv, App.) 190 S. W. 776.

Issue calling for finding whether at time deeds were made deceased had mental ca

pacity sufficient to understand that she was conveying land to defendants held proper.

Johnson v. Johnson (Civ. App.) 191 S. W. 366.
.

When, on trial of a cause, each issue raised by pleadings and evidence is submitted

in plain and intelligent questions, which cannot be misunderstood, and, when necessary,

appropriate instructions are given to guide jury in determining answers, It is not error

to refuse to submit questions to test good faith of jury. Kirby Lumber Co. v. Young-
blood (Civ. App.) 192 S. W. 1106.

.

Refusal to require jury to specify which of several injuries plaintiff suffered is not

erroneous. Andrews v. Wilding (Civ. App.) 193 S. W. 192.
In action on a note given for purchase of land where a secret agreement between

purchaser's agents and misrepresentations were claimed, submission of special issues to

jury held not erroneous. Varn v. Gonzales (Civ. App.) 193 S. W. 1132.
Refusal of special issue whether defendant followed trade custom in building cotton

gin held not error, where it could have been safely built. Scott v. Shine (Civ. App.) 194
s. W. 964.

.

Special issues as to whether plaintiff by exercising ordinary care could have seen a

train by keeping a lookout, and whether her failure caused or contributed to the injury,
held properly SUbmitted. St. Louis Southwestern Ry, Co. of Texas v. Harrell (Civ. App.)
194 S. W. 971.

Evidentiary or ultimate facts.-There need not be submitted to the jury a spe
cial issue on a matter which is not an ultimate or controlling fact, but merely a minor
or evidentiary fact. Houston Belt & Terminal Ry. Co. v. Barger (Civ. App.) 176 S. W .

. 870; St. Louis, B. & M. Ry. Co. v. Jenkins (Civ. App.) 172 S. W. 984; King County v.

Martin (Civ. App.) 173 S. W. 960, judgment affirmed on rehearing, 173 S. W. 1200; San
Antonio & A. P. Ry, Co. v. Stuart (Civ. App.) 178 S. W. 17; Ft. Worth & D. C. Ry. Co.
v. Hapgood (Civ. App.) 184 S. W. 1075.

In submitting cases upon special issues, the court should submit the ultimate issue,
and not issues evidentiary thereto. Frigid Fluid Co. v. Sid Westheimer Co. (Civ. App.)
189 S. W. 334; Texas City Transp. Co. v. Winters (Civ. App.) 193 S. W. 366.

In an action for an injury to an employe of a gin company, caused by a defective
lever, where the court submitted defendant's negligence in furnishing the gin stand with
the lever, it was improper to submit defendant's failure to warn of the defect, that the
employe's work had been negligently changed with the assurance that the machinery
would be repaired, and that defendant failed to employ a mechanic to keep it in repair;
such issues being included in the main issue; Cisco Oil Mill v. Van Geem (Civ. App.) 166
s, W. 439.

Where proof of a fact submitted, though evidentiary, is equivalent to proof of the
ultimate fact, and carries with it the same legal consequences, there is no objection to
its submission. Texas Co. v. Alamo Cement Co. (Civ. App.) 168 S. W. 62.

Under this article and ant. 1984a, an interrogatory should be framed so as to evoke
a finding upon fact issues, and a finding of merely evidential facts is improper. J. M.
Guffey Petroleum Co. v. Dinwiddie (Civ. App.) 168 S. W. 439.

In an action for a servant's death from a piece of iron falling in an elevator shaft,
where there was no evidence as to how or why it fell, defendant's request to submit
special issues as to how it fell, whether negligently or unintentionally, held properly re

fused, as seeking to elicit the evidence by which the facts were established. Selden
Breck Const. Co. v. Kelley (Civ. App.) 168 S. W. 985.

Special issues, which the court refused to submit to the jury, held to relate to evi
dentiary matters and to be covered by the issues submitted. King County v. Martin
(Civ. App.) 173 S. W. 960, judgment affirmed on rehearing, 173 S. W. 1200.

The court 'properly refused to submit special issues calling for mere 9-etails not con

trolling the disposition of the case, on the answer to which no judgment could have been
predicated. International & G. N. Ry, Co. v. Jones (Civ. App.) 175 S. W. 488.

In a manufacturer's action against his agent for losses caused by false reports as to
the standing of specified purchasers, held not necessary to submit special questions as

to the truth of each report and the loss thereby caused. Cooper v. Golding (Civ. App.)
176 S. W. 92.

Special issues which related to merely evidentiary matters, most of which were un

disputed and some of which were admitted by the pleadings, should not have been sub
mitted to the jury. Turner v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 177 S.
W. ·204.

.

A special issue as to whether a certain' corner of adjoining land not· directly affecting
the line in controversy was a true corner is an issue for a finding of evidence contrary
to this article. 'Higgtnbothamv. Weaver (Civ, App.) 177 S. W. 532.

.

Subn.Jtting numerous issues on evidentiary facts merely going to prove a real issue
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is improper practice. Heldenfels v. School Trustees of School Dist. No.7, San Patricio
County (Civ. App.) 182 s. W. 386.

A special issue as to whether a street car ran into a cart or whether the cart backed
into the car, being an evidentiary question bearing on the ultimate fact of negligence,
was not material. Abilene St. Ry, Co. v. Stevens (Civ. App.) 185 S. W. 390.

.

The submission of special issues, in an action for delay in transportation, held prop-.
erly of the Ultimate fact of negligent delay, and not of evidentiary and inconclusive facts.
Kansas City, M. & O. Ry. Co. of Texas v. Odom (Civ. App.) 185 S. W. 626.

Under this article instruction requiring jury. to state specifically upon what evidence
it based its findings should be refused. Merchants' Ice Co. v. Scott & Dodson (Civ. App.)
186 S. W. 418.

In action for injuries at railroad crossing, defendant's special issue as to the distance
from the crossing to caboose on passing track, was properly refused as being an evi
dentiary fact. Kansas City, M. & O. Ry, Co. of Texas v. Durrett (Civ. App.) 187 S.
W.427.

In action on accident policy, the issue being whether nail in insured's foot caused:
death, held proper to refuse an issue whether deceased's sticking a nail in his foot was

the sole cause of death, and to submit issue whether death was "caused solely through
external, violent and accidental means." Commonwealth Bonding & Casualty Ins. Co;
v. Hendricks (Civ, App.) 187 S. W. 698.

The complexity and seriousness of the questions involved in the proceedings are mat
ters of evidence as to the value of attorney's fees which the jury should not be required
by special issue to find. Branham v. Hallam (Civ. App.) 191 s. W. 158.

Special issues, which defendant requested to have submitted to the jury, were prop
erly refused, where they sought to establish special facts included in the ultimate fact
to be- found. North American Accident Ins. Co. v. Miller (Civ. App.) 193 S. W. 750.

In action to recover damages from act of doctor in leaving gauze pack in abdomen
of plaintiff's wife after operation, questions concerning various acts of defendant held
not issues in themselves, but evidence of main fact to be proven, and hence it was not
necessary to submit them as special issues. Miles v. Harris (Civ. App.) 194 s. W. 839.

In action under Rev. St. 1911, arts. 6592-6594, against a railroad to recover penalties
for failure to maintain sanitary closets at stations, defendant is not entitled to special
findings specifying what particular weeks it violated law, where evidence supports find

ings as to total number of weeks. Beaumont, S. L. & W. Ry. Co. v. State (C'iv. App.) .

194 S. W. 959.

-- All issues to be submitted.-Where there was a question whether the power of
an engine sold with guaranty was to be developed at the drawbar or belt, the submission
of an issue whether it was to be at the drawbar was sufficient. Southern Gas & Gasoline
Engine Co. v. Adams & Peters (Civ, App.) 169 S. W. 1143.

Where the issue as to the power of an engine sold with guaranty was submitted, the
seller held entitled to an answer whether the workmanship and material were as guar
anteed, and whether it had refused to furnish new parts. Id .

. In trespass to try title involving boundary dispute, held that court, in addition to
submitting issue as to whether fence was on boundary line, should have submitted issue
as to the location of the boundary if not at the fence. J. D. Fields & Co. v. Allison (Civ.
App.) 171' S. W. 274.

When a cause is submitted on special issues, every controverted issue must be sub
mitted, except such as the court is authorized to pass' upon under this article. Garden
hire v. Gardenhire (Civ. App.) 172 S. W. 726.

In a broker's suit for commission, where the demand was based on the value of the
defendant's lands, the submission of the issue of the value of the lands for which de
fendant's were exchanged, while failing to submit the issue of the value of defendant's
lands, was erroneous. Hicks v. Hunter (Civ. App.) 183 S. W. 792.

In action for injuries to land by water from defendants' embankment, jury should
be required to answer as to condition of land at the time of trial or before that time.
Indiana Co-op. Canal Go. v. Gray (Civ. App.) 184 S. W. 242.

In action on a renewal note, held, that the single issue submitted did not embrace the
defense made both by the pleading and proof, and that the failure to do so was reversible
error. Wilson v. Thompson (Civ. App.) 186 S. W. 773.

Evidence held to require submission of special issue whether a very prudent person
under the circumstances would have foreseen the platntirt's act in leaving a train halted
at a distance from station and her injury; the carrier's liability depending on whether
by the highest degree of care it could have been arrtlctpa.ted.. Texas Cent. R. Co. v.
Driver (Civ. App.) 187 S. W. 981.

In wife's action to vacate decree of divorce fraudulently obtained by husband, failure
to submit the issue of fraud or to require a finding thereof held immaterial where it was
a necessary inference from the facts actually submitted and found. McConkey v. Me
Conkey (Civ. App.) 187 S. W. 1100.

Issues not material under record or evi.dence.-Special issues, not supported by
evidence, should not be submitted to jury. Texas City Transp. Co. v. Winters (Civ. App.)
193 S. W. 366; Rowan v. Hodges (Civ, App.) 175 S. W. 847; Bender v. Bender (Civ. App.)
187. S. W. 735.

.

The submission of a requested special issue in trespass to try title, as whether aU
the taxes on all the land was paid by F. for five consecutive years, was properly refused,
where the evidence showed that another, whose title' F. held, had also paid taxes for a

number of years. Sullivan v. Fant (Civ. App.) 160 S. W. 612.
Where the question in issue was whether a fence was on the boundary line and

there was no dispute as to the. existence of such fence or how long it had been there,
the court properly refused to submit issues as to these matters. J. D. Fields & Co. v.

Allison (Civ. App.) 171 S. W. 274.
In an action for breach of warranty of a roor, the refusal to submit special issues

requested by defendant as to whether the roof could be repaired and made water tight
held proper under the terms of the warranty. Phillip-Carey Co. v. Manes (Clv. App.) 177
S. W. 158.

.
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In an action by a partnership for a debt, where undisputed evidence showed that a

decedent had owned a half interest in the firm, the refusal to submit a requested special
issue as to what interest such person had owned in the firm was not error. M. Alex-.
ander &/Co. v. Fletcher & Whitfield (C'iv. -App.) 177 S. W. 514.

Special issues not made by the pleadings are properly refused. San Antonio & A.
P. Ry. Co. v. Stuart (Civ. App.) 178 S. W. 17.

Special issues as to damages, findings under which would be of no practical benefit
on the question of whether the verdict is excessive, are properly refused. Id.

In action by former partner for share of commissions on deal completed after dissolu
tion, issue as to whether deal was pending at time 'Of dissolution and definition of "pend
ing" held sustained by the petition. Daniel v. Lane (Civ. App.) 179 S. W. 906.

Special issues which were not put in controversy by the evidence were properly re

'fused. Id.
It is not error to refuse to submit special questions to the jury, where the evidence

on those questions is undisputed. American Mfg. Co. v. O. C. Frey Hardware Co. (Civ.
App.) 180 S. W. 956.

In a coal miner's action for injuries, where the evidence was insufficient to justify
a finding that plaintiff's leg was paralyzed or he was otherwise injured as a result of
disease, the refusal to submit the issue whether his injuries were the direct result of any
cause other than the fall of coal on his back was proper. Consumers' Lignite Co. v.

Gi arrt (Civ. App.) 181 S. W. 202.
Defendant may not have submitted to the jury the question of the oil sold by him

being according to sample in broker's possession, where sale is proved' to, have been of
a certain grade, and not according to sample. People's Ice & Mfg. Co. v. Interstate Cot
ton Oil Refining Co. (Civ. App.) 182 S. W. 1163.

The court in submdt.ting to the jury the issue of negligence must limit the questions
to the allegations of the petition and the evidence in support thereof. Kansas City, M.
& O. Ry, Co. v. Cole (Civ. App.) 183 S. W. 137.

In a suit against a railroad for a death, the refusal of an issue as to which neither
an affirmative nor a negative answer would have relieved the road from liability was

proper. Missouri, K. & T. �y. Co. of Texas v. Norris (Civ. App.) 184 S. W. 261.
,

In salesman's action for compensation under oral contract, where defendant pleaded
his employment under a written contract refusal to submit defendant's requested special
issue as to whether defendant mailed a contract to plaintiff, which was immaterial, was

not error, though its material special issue as to acceptance of such contract should have
been submitted. Briggs-Weaver Machinery Co. v. Pratt (Civ. App.) 184 S. W. 732.

A special issue, not supported by the record, should not have been submitted to the
jury. Foos Gas Engine Co. v. Fairview Land & cattle Co. (Civ. App.) 185 S. W. 382.

In an action for damages for conversion of eight bales of cotton, defendant not
having established an alleged gift of two bales, a special interrogatory to the jury as

sumdng conversion of eight bales, if any, and a refusal to submit defendant's requested
special interrogatory as to the number converted, if any, were not improper. Grayson v.

Boyd (Civ. App.) 185 S. W. 651.
In an action on alleged oral agreement to change an oil well into a gas well, the

only issue being the existence of the contract, and the price agreed on, which had been
submitted, a requested instruction submitting issue whether or not F. S., as president of
defendant, employed plaintiff to' make gas well and promised to pay him $50 per day, was

properly refused. Stine Oil & Gas Co. v. English (C'iv. App.) 185 S. W. 1009.
In action on alleged oral agr-eement, where the only issue of fact was the existence of

an agreement, neglect of court to require finding that plaintiff did particular work al
leged in his petition 'Was not error. Id.

In lineman's action for injury from shock from electric light wire in contact with guy
wire attached to pole, request that jury say whether contact of wires was due to low

ering of guy wire or raising of electric light wire was properly refused, as the issue was

immaterial. Gulf States Telephone Co. v. Evetts (Civ. App.) 188 S. W. 289\.
In action by seller of embalming fluid for purchase price, defended on the ground of

breach of warranty, refusal of special issue whether such fluid would produce satisfac
tory results on remains of mulattos was not error, where the fluid was sold for general
use. Frigid Fluid Co. v. Sid Westheimer Co. (Civ. App.) 189 S. W. 334.

In an action for attorney's fees, a special issue requested by defendant as, to an em

ployment not included within the services for which the court allowed a recovery held
properly refused. Branham v. Hallam (Civ. App.) 191 S. W. 158.

In an action for attorney's fees, a special issue requested by defendant as to an em-

ployment admitted by her held properly refused. Id.
.

Refusal to require jury finding regarding which of plaintiff's injuries were the result
of hysteria is not erroneous, especially where the hysterical conditi9ns were traceable
back to the physical. injuries. Andrews v. Wilding (Civ. App.) 193 S. W. 192.

Refusal of court to submit special issue unsupported by evidence or pleadings is not
error. Dermott Townsite Co. v. Wooten (Civ. App.) 193 S. W. 214.

Where a case was submdtted on special issues, if court thought evidence not suffi
cient on an issue it should not submit the issue, and submission should be so worded as

not to cover entire issue. Swearingen v. Swearingen (Civ. App.) 193 S. W. 442.

Requests for special findings.-A request to submit on special issues may not be
properly denied because of the party's failure to formulate and request the issues he
desired submitted. Gordon Jones Const. Go. v . Lopez (Civ. App.) 172 S. W. 987.

There was no error in informing the jury which party had requested that the cause

be submitted on special issues. International & G. N. Ry, Co. v. Reek (Civ. App.) 179
S. W. 69'9.

A request to submit an issue should be clear and specific, made before or at the time
the issues are submitted, and not confused as an objection to the entry of judgment or

to the charge. Foster v. Atlir (Civ, App.) 181 S. W. 520'.
In servant's action for injury from falling from a ladder on an oil derrick, defend

ant's requested submission of its negligence in the construction and maintenance of the
steps was an invitation to submit issues as to its negligence in fastening a step and in
allowing it to become loose and unsafe. J. M. Guffey Petroleum Co. v. Dinwiddie (Giv.
App.) 182 s. W. 444.
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The trial court is not required to select from a number of special issues those which
are proper to be given and those which are not. Federal Life Ins. Co. v: Hoskins (Civ.
App.) 185 S. W. 607.

Where a request to submit a special issue contained two propositions, one of which
was submitted to the. jury, the failure to submit the other is not reversible error, in the
absence of a separate request to do so. Jenkins v. Morgan (Civ. App.) 187 S. W. 1091.

Trial court's allowance of an hour or an hour and a half for counsel to prepare and
file objeetions to the special issues submitted and special issues which it desired to have
submitted held not an abuse of its discretion. McConkey v. McConkey (Civ, App.) 187
S. W. 1100.

Request to submit special issues to jury, is properly refused, where 'made after court
had prepared general charge and time had : been given for counsel to prepare special
charges. Fred Mercer Dry Goods Co.' v. Fikes (Civ. App.) 191 S. W. 1178.

It was not reversible error to refuse to submit special issues where the questions
were submitted to the trial court in. such shape the trial court could not submdt one with
out submitting all of them, and part of the questions were submitted in the main charge.
Messimer v. E.chols (Civ. App.) 194 S. W. 1171.

Requests for issues covered by issues given.-Refusal to submit special requested
issues sufficiently covered by submitted issues held not erroneous. Rice v. Garrett (Civ.
App.) 194 S. W. 667; Sullivan v. Fant (Civ. App.) 160 S. W. 612; San Antonio & A. P.
Rv, Co. v. Stuart (Civ. App.) 178 S. W. 17; Daniel v. Lane-(Civ. App.) 179 S. W. 906;
San Antonio & A. P. Ry. Co. v. Jaramilla (Civ. App.) 180 S. W. 1126; Benham v. Tipton
(Civ. App.) 181 S. W. 510; J. M. Guffey Petroleum Co. v: Dinwiddie (Civ, App.) 182 8'.
W. 444; McConkey v . McConkey (Civ. App.) 187 S. W. 11001; Pecos & N. T. Ry. Co. v,

McMeans (Civ. App.) 188 S. W. 692; State v. City of Polytechnic (Civ. App.) 194 S. W.
1136.

In view .of the special issue submitted and defendant's failure to make complaint
of finding thereon, held, that the refusal of the court to submit a special issue was not
error. Richardson v. Wilson (Civ. App.) 178 S. W. 566.

In action for death of railway engineer, refusal of defendant's requested issue as to
whether deceased was exercising ordinary care to run his engine at a safe rate of speed,
held proper in view of the other issues submitted. St. Louis, B. & M. Ry. Co. v. Jenkins
(C1v. App.) 182 S. W. 1159.

In salesman's action ror compensation under an oral contract, refusal to submit de
fendant's requested special issue as to the contract under which plaintiff was employed
r.eld not error, where such issue was covered by an interrogatory. Briggs-Weaver Ma
chinery Co. v. Pratt (Civ. App.) 184 S. W. 732.

Where some of the requested issues were substantially covered by the main charge,
it would : have been improper to repeat such issues. Federal Life Ins. Co. v. Hoskins
(Civ. App.) 185 S. W. 607.

In servant's action for injury, refusal to submit defendant's special issue on assump
tion of rtsk held not error, where the> issue was sufficiently submitted by a special issue
in the general charge. Eureka Ice Co. v. Buckloo (Civ, App.) 188 S. W. 510.

In servant's action for injuries, special issue submitting defense of contributory neg
ligence being a fair presentation of question, there was no error in refusing issue request
ed by defendant. Rhome Milling Co. v. Glasgow (Civ. App.) 194 S. W. 686.

In an action for damages in leaving gauze pack in abdomen of plaintiff's wife after
operation, refusal- to submit requested special issues substantially embodied in issues sub
mitted held not prejudicial error. Miles v. Harris (Civ. App.) 194 S. W. 839.

Combining two Issues in one.---'-See notes under art. 19184a.

Preparation, form and construction of Interrogatories or findlngs.--A special inter
rogatory in an action of trespass to try title brought by S., "Did S. purchase the land in
controversy in this suit from G. for S. & Co. or for D., answer- 'yes' or 'no,'" was not
leading. Sullivan v. Fant (Civ. App.) 160 S. W. 612.

A special issue as to whether an insured had failed to pay his lodge dues and as

sessments when due submits to the jury only the question whether the payments were

made, not whether they were due. Sovereign Camp Woodmen of -the World v. Wag
non (Civ, App.) 164 S. W. 1082.

A requested special issue, calling for all the information given to the agent of de
fendant telephone company when W; attempted to get in communicatton with plaintiff,
is too general; the only material fact sought being whether the agent was notified that
W. expected -to tell plaintiff that his sister was at the point of death. Southwestern Tel
egraph & Telephone Co. v. Andrews (Civ. App.) 169 S. W. 218.

In an action to rescind a contract of sale held, that the submission of but a single
issue was erroneous. Southern

'

Gas & Gasoline Engine Co. v. Adams & Peters (Clv.
App.) 169 S. W. 1143.

In a suit to compel the school board to receive children without the vaccination
which was required by the rules, a . special issue submitting the question whether small
pox constituted a menace to the public health in the vicinity was not misleading. Zucht
v. San Antonio School Board (Civ. App.) 170 S. W. 840.

An issue submitted to the jury in a personal injury case held to include a considera
tion of diminished earning capacity in the future. Memphis Cotton Oil Co. v. Tolbert
(Civ. App.) 171 S. W. 309.

A special issue, in trespass to try title, whether a wife had abandoned the homestead,
held not to cover the issue whether she had separated from her husband. Gardenhire
v. Gardenhire (Civ. App.) 172 S. W. 726.

A submission of an issue "Was -defendant indebted to plaintiff in the sum of $875
when said attachment was sued out?" held improper as involving a mixed question of
law and fact. Watson v. Patrick (Civ. App.) 174 S. W. 632.

Argumentative issues are properly refused. San Antonio & A. P. Ry, Co. v. Stuart
(Civ. App.) 178 S. W. 17; Kansas City, M. & O. Ry, Co. of Texas v. Oates (Civ. App.)
185 S. W. 10014.

-

In an action by one hurt attempting to elevate part of a railroad bridge with a track
jack, a special question held not erroneous in assuming that the jack gave way or fell.
Missouri, O. & G. Ry. Co. of Texas v. Webb (Civ. App) 178 S. W. 728.
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Where the court had informed the jury that the issues in a passenger's action for in

juries in alighting were to be submitted as raised by the pleadings, the form of the

question submitting defendant's negligence to the jury held not objectionable. Aransas

Harbor Terminal Ry. v. Sims (Civ. App.) 179 S. W. 895.
In a suit to enjoin a city from removing structures in the bed of a river, where the

evidence was sufficient to support a finding that the true bed extended further than a

survey line of 1891, but the city only sought to open the river to such line, it was prop

er for the court in submitting a special issue to mention such survey line to identify the

disputed strip. Petty v. City of San Antonio (Civ. App.) 181 S. W. 224.
In an action to recover for a deficiency in property received in exchange, an interrog

atory held not improper as stating a conclusion of fact by the court as to the actual val

ue of defendants' ranch and other properties exchanged for plainti.ffs' land.· Foster v.

Atlir (Civ. App.) 181 S. W. 520.
In a servant's action tried on special issues, held, charges in connection with the is

sue of assumed risk, in view of the other charges correctly submit the question of "as

sumption of risk." Smith v. Webb (Civ. App.) 181 S. W. 814.
In suit against railroad for killing mules, defendant's requested issue as to owner

ship held properly refused, as assuming a sale by plaintiff. Texas & N. O. R. Co. v.

Turner (Civ. App.) 182 S. W. 357.
In action for railway engineer's death, submission of issue as to whether the un

safe track, if it was unsafe, or the unsafe locomotive; if it was unsafe, or both, were

the proximate cause of the accident, held not injurious to defendant, as no intelligent
jury could have been misled thereby.

-

St. Louis, B. & M. Ry, Co. v. Jenkins (Civ. App.)
182 S. W. 1159.

The court need not submit all the questions involved in one issue. Kansas City, M.
& O. Ry. Co. v. Cole (Civ. App.) 183 S. W. 137.

, Special issues submitted. to the jury though they be leading questions are not im
proper, where they do not in any manner suggest the answer expected, but merely call
for an unequivocal answer. International & G. N. Ry. Co. v. Logan (Civ. App.) 184 S.
W. 301.

In salesman's action for compensation under alleged oral contract, where defendant
pleaded employment under a written contract, formal presentation of issues reciting the
terms .of the oral contract and omitting the terms of the written contract held not con

fusing or misleading. Briggs-Weaver Machinery Co. v: Pratt (Civ. App.) 184 S. W. 732.
Defendants' plea of privilege being the single issue of fact, the charge, general in

forml, which involved only such single issue of fact, was sufficient as a submission of the
case on special issues, and the jury's verdict for plaintiff determined such single issue
for defendants. Texas Grain & Elevator Co. v. Dyer (Civ. App.) 184 H. W. 1049.

A special verdict must directly, fairly, and fully submit to the jury material issues,
and be sufficiently certain to stand as a final decision of the special matters with which
it deals. Missouri, K. & T. Ry. Co. of Texas v. Pace (Civ. ApJ).) 184 S. W. 1051.

In action on alleged oral agreement for converting oil well into gas well, a special
issue submitting the existence of an agreement to jury, together with an issue to require
them to find rate per day agr-eed upon, held sufficient to -cover issues raised by testi
mony. Stine Oil & Gas Co. v. English (Civ. App.) 185 S. W. 1009.

An issue, "Did defendants fail to 'have a competent man stationed at the crossing
to give warning'?" sufficiently presented question of whether there was a comp-etent
flagman at crossing. Pecos & N. T. Ry. Co. v. McMeans (Civ. App.) 188 S. W. 692.

In an action for injuries to a roadmaster who ran his motorcar into an open switch,
special issues as to rule of a custom to leave the switch open held not to submit issue of
assumption of risk under either the Texas or federal court rules. Kansas City, M.
& O. Ry. Co. of Texas v. Finke (Civ. App.) 190. S. W. 1143.

In an action to determine the ownerahip of corporate stock, a special issue held not
objectionable as placing on plaintiffs the burden of proving affirmatively that stock orig
inally issued to their ancestor had not been sold by him. Green v. Galveston City Co.
(Civ. App.) 191 S. W. 182.

On judgment creditor's motton for judgment against constable and sureties for fail- ,

ure to levy execution, submission of issues whether either of executions were delivered
to and received by the constable, and whether the judgment debtor had any property
in the county subject to 'execution, was simply a submission of the different theories urg
ed by the respective parties. Sharp v. Morgan (Civ, App.) 192 S. W. 599.

A question to jury as to exemplary damages held not to assume plaintiff entitled to
exemplary damages. St. Louis Southwestern Ry, Co. of Texas v. Thompson (Civ. App.)
192 S. W. 1095.

In an action by the beneficiary of an accident insurance policy, a special issue sub
mitted to the jury and the charge given in connection therewith held sufficiently to sub
mit the issue of the cause of death. North American Accident Ins. Co. v. Miller (Civ.
App.) 193 S. W. 750.

In suit to enjoin enforcement of an order of Railroad Commission requiring plaintiff
to build a station at a designated place on issue as to whether or not plaintiff had desig
nated such place as a depot, it was error to submit two special issues as to whether or

not plaintiff had designated depot, naming different place in each, as one question as to
designation of such. depot should have been propounded, and no answer should have been
::-eceived except "Yes" or "No." Pecos & N. T. Ry. CO. V. Railroad Commission of Texas
(Civ. App.) 193 S. W. 770.

In a servant's action for injuries from strain when carrying timiber, special issue sub
mitted, whether plaintiff sustained the injurtes or any of them alleged in the petition,
held not erroneous in that it does not limit time or place where injuries occurred. Rice
v. Garrett (Civ. App.) 194 S. W. 667.

In action for malpractice in leaving a gauze pack in abdomen of plaintiff's wife aft
er operation, a submitted special issue held not subject to objections that it submitted a

question of law or a mixed question of law and fact. Miles v. Harris (Civ. App.) 194 S.
W.839.

In ac·tion for tnfuries to railroad passenger when alighting, questions eliciting jury's
findings held not confusing and misleading or on weight of evidence in assuming exist-
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ence of controverted facts. St. Louis Southwestern Ry. Co. of Texas v. Preston (Civ.
App.) 194 s. W. 1128.

Sufficiency of verdict or findings ln general.-The form of answers to special issues
is immaterial if the jury's meaning is clear. Penn v. Briscoe County (Civ, App.) 162 S.
W.916.

Buyer, counterclaiming for breach of contract to furnish all the fuel oil required for
six months, held not entitled, to judgment for profits lost while its plant was closed due
to the breach, where the special issues. submitted did not call for sufficient information;
Sayles' Ann. Civ. St. 1897, art. 1331, having no application. Texas 'co. v. Alamo Cement
Co. (Civ. App.) 168 S. W. 62.

A verdict- finding that $7,000 would fairly compensate plaintiff for his injuries, that
his earning capacity was decreased by his injuries $5,000, and that the first amount should
be diminished two-fifths on account of his contributory negligence, is sufficiently certain
to sustain a judgment. Memphis Cotton Oil Co. v. Tolbert (Civ. App.) 171 S. W. 309.

-

Where the jury disagreed as to one special question, though answering another ques
tion which in different terms submitted the same matter, the answer will not support a

judgment. Denison v. Brown (Civ. App.) 172 S. W. 725.
In action for damages to shipment, special finding as to its value, with no finding as

to unpaid freight charges, held insufficient to support a judgment for plaintiff. St. Louis,
B. & M. Ry. Co. v. McClellan (Civ, App.) 173 S. W. 258.

Where the findings made were confiicting and on certain material issues the jury were

unable to agree, they did not authorize a judgment. Wright v. Chandler (Crv. App.) 173
S. W. 1173.

In- action for breach of contract to buy cattle, entry of judgment upon verdict, with
out a finding on the issue of whether the seller had assented to a rescission, held er

roneous. Houston Packing Co. v. Dunn (Civ. App.) 176· s. W. 634.

Special issue submitted by the court held to substarrtfally present the contentions of
the parties, and the jury's answer was sufficiently certain to support the judgment.
Wedgworth v. Smith (Civ. App.) 178 s. W. 641.

A judgment based partly on the verdict and partly on court's conclusions from the
evidence is permitted under this article. Foster v. Bennett (Civ. App.) 178 s. W. 1001.

In action for breach of irrigation contract, the jUry'S answer, "B. and H." to a sub
mitted issue as to making of contract for defendant company by B. and H., held not ob

jectionable for B.'s want of authority, where H. had authority.' Orange County Irr. Co.
v. Sandefur (Civ. App.) 181 S. W. 777.

In a servant's action for injury, findings that defendant's negligence in the construc
tion of a ladder was the proximate cause of plaintiff's injury, would support a judgment
for plaintiff. J. M. Guffey Petroleum Co. v. Dinwiddie (Civ. App.) 182 S. W. 444.

In action for injuries to land by water seeping through derendants' embankment,
where court submitted issue as to value of land after acts complained of, the answer,
"No immediate market value for agricultural purposes," will not sustain judgment on

theory that its value was entirely destroyed. Indiana Co-op. Canal Co. v. Gray (Civ.
App.) 184 S. W. 242.

A special verdict in a servant's action for injuries, defended oil the ground of con

tributory negligence awarding him $17,500 where the demand was $50,000, was too indef
inite to stand. Missouri, K. & T. Ry. 'Co. of Texas v. Pace (Civ. App.) 184 S. W. 1051.

Findings on special issues held a sufficient finding of negligence, as to safe place to

work, in leaving a plank projecting into a doorway, through which a night watchman had
to go. Texas Glass & Paint Co. v. Reese (Civ. App.) 187 S. W. 721.

,.If jury's special findings, when considered with the facts established by the undis
puted evidence, foreclose platntirt's right to recover upon the case made by the plead
ings, judgment is properly rendered for defendant, although the special findings do not
dispose of all the issues. Fleck v, Missouri, K. & T. Ry, Co. of Texas (Civ. App.) 191 s.
W.386.

In action on note secured by deed of trust, which recited that maker's homestead
was outside a certain city, and their answer pleaded homestead rights within such city,
jury's findings that at execution of note and trust deed the premises were not their home,
and they did not reside thereon, were sufficient, without request for other findings, to sus

tain judgment denying the homestead right. Calvin v. Neel (Civ. App.) 191 S. W. 791.
Where jury specially found that plaintiff's negligence contributed to injury, without

finding that it was proximate cause, held, that judgment for plaintiff could not be up
held on presumption that court found such negligence not proximate cause. St. Louis
Southwestern Ry. Co. of Texas v. Harrell (Civ. App.) 194 S. W. 971.

Failure to answer Interrogatories or make findings.-See notes under art. 1988.

Inconsistent findings.-Answers to special questions in an action against a railroad
company for damages for the maintenance of tracks in the street upon which plaintiff's
property abutted held not conflicting, and sufficient to support a, judgment for plaintiff.
Houston Belt & Terminal Ry. Co. v. Ashe (Civ. App.) 158 S. W. 205.

Answers to special interrogatories that defendant agreed to pay plaintiff half the com

missions derived by defendant from the sale of any land to persons sent from plaintiffs
to defendant held to' conflict with answers that the agreement for compensation was

merely to. make a fair division of the profits. Trice & Ludolph v. Cone (ClV. App.) 163
S. W. 587.

'

A finding that an employer used ordinary care to adopt reasonably safe methods, and
a finding that the employer was negligent in failing to use ordinary care to adopt a rea

sonably safe method to do the work, did not justify a judgment for the employe. Mis

souri, K. & T. Ry, Co. of Texas v. Denahy (Civ. App.) 165 S. W. 529.
In action for the death of railway engineer, killed when his engine left the track,

special findings as to the condition of the track and the cause of the accident held con

flicting, and a judgment thereon could not be sustained. St. Louis, B. & M. Ry. Co. v,

Jenkins (Civ. App.) 172 S. W. 984.
A special verdict in an action for the price of goods held too contradictory and uncer

tain to support a judgment. Goldstein v. Heflin (Civ. App.) 174 S. W. 891.,
Special findings that plaintiff was suffering from neurasthenia, and that she was not
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so suffering before or at the time of the injury, held not contradictory. International &
G. N. Ry. Co. v. Jones (Civ, App.) 175 S. W. 488.

.

In trespass to try title against defendant, special verdicts held conflicting, so as not
to support a judgment for the tenant for damages caused by his dispossession under writ
of sequestration. Potka v. Carter (Civ. App.) 175 S. W. 812.

Where there is an irreconcilable conflict between two special findings, the case must
be resubmitted. Royal Ins. Co. v. Okasaki (Civ, App.) 177 S. W. 200.

Action of court in directing the jury to again consider a special verdict because the
findings were contradictory held not improper. Denison Cotton Mill Co. v. McAmis (Civ.
App.) 176 s. W. 621.

.

Where the jury first returned answers to special issues which were inconsistent, it
was not error for the court to call their attention to the inconsistency and require them
to return to their room and answer both issues alike. Turner v. Missouri, K. & T. Ry,
Co. of Texas (Civ. App.) 177 S. W. 204.

.

It is the duty of the court, if it can reasonably be done, to reconcile the special find
ings of the jury. Krenz v. Strohmeir (Civ. App.) 177 S. W. 178.

In an action against defe.ndant as trustee for the payment of his son's debt, special
findings that certain land was deeded to him to pay the son's debts, and was kept by de
fendant for the purpose and with the understanding that plaintiff's debt was' to be paid
therefrom, held not Inconststent. Bell v. Swim (Civ. App.) 178 S. W. 850.

Finding in passenger's action for injuries by derailment that a hidden defect in the
first rail giving way was not discoverable by the highest care held not in conflict with
another finding that defendant had not used a high degree of care to have the rails in a

reasonably safe condition. International & G. N. Ry. Co. v. Berthea (Civ. App.) 179 S.
W. 1087.

In an action to recover for a deficiency in property received in exchange, findings
that an agreed value was placed on one property and that no such value was placed on

the other were not so inconsistent as to prevent entry of judgment. Foster v. Atlir
(Civ. App.) 181.S. W. 520.

Findings, in action by employe' against railroad, that plaintiff's duties required use

of footboard on tender, and that proper attention to duties would not inform him of de
fective condition, held not necessarily contradictory. Texas & P. Ry. Co; v. Conway
(Civ. App.) 182 S. W. 52.

.

A finding that an uptown office of wholesale grain dealers was used as an auxiliary
to and in connection with the plant which they claimed exempt from a trust deed as

their business homestead, is not inconsistent with a finding that the uptown office was

their principal place of business as wholesale grain dealers. Bowman v. Stark (Civ. App.)
185 s. W. 921.

Error cannot be predicated on the alleged conflict in the verdict which found the
mother entitled to a divorce and custody of two girls, but not a fit and proper person
to have custody of a boy; no actual conflict necessarily following from such findings.
Hunter v. Hunter (Civ. App.) 187 s. W. 1049.

That· a jury, by finding on a special issue that plaintiff's injury was not directly
caused by the fall which was claimed due to defendant's negligence, made their verdict
one for the defendant,. did not make it conflicting and inconsistent because of a later

finding as to. the amount of damages suffered. Goodson v. Houston & T. C. R. Co. (Civ.
App.) 189 S. W. 82.

.

.'
A special finding by the jury that a wife signed a deed upon condition that she was

to have the value of the land does not conflict with a finding that the note therefor was

not given to her. Earhart v. Agnew (Civ. App.) 190 S. W. 1140.
Special findings that the flood was unprecedented, that it was the proximate cause

of the injury, but that railroad could have reasonably anticipated the flood, were in con

flict, and no judgment could be rendered thereon. San Antonio & A. P. Ry. Co. v. Milam
County (Civ. App.) 191 S. W. 571.

Jury findings that plaintiff's agent told defendant a tractor would do certain plowing,
and that such representation was true, but that the engine failed on plowing, are not

fatally inconsisterit, where the first two findings were in response to a lengthy and in
volved question. Varley v. Nichols-Shepard Sales Co. (Civ. App.) 191 S. W. 611.

In action for damages to goods shipped, evidence that the carrier sold the goods for
$145 did not conflict with a special finding of the jury that the goods, when received, had
no market value at destination, where evidence of such sale was offered for limited pur
pose of showing that carrier performed its statutory duty as to goods refused. Houston,
E. & W. T. Ry. Co. v. Brackin (Civ. App.) 191 S. W. 804.

In suit to enjoin enforcement of order of Railroad Commission requiring plaintiff
railroad to build a station at designated place, answers to special issues held so ambigu
ous and contradictory as to require reversal of judgment for defendant, since to sup
port a Iudgment a verdict as a whole must be plain in meaning and not inconsistent in
findings upon material facts. Pecos & N. T. Ry. Co. v. Railroad Commission of Texas
(elv. App.) 193 S. W. 770.

In action on a note given for purchase of land where a secret agreement between
purchaser.'s .agents and vendor'S agents and misrepresentations were claimed, findings on

special issues held not inconsistent. Varn v. Gonzales (Civ. App.) 193 S. W. 1132.

Amendment of verdict.-=-After a jury was discharged, its verdict could not be re

formed by changing the answer to a special issue from "no" to "yes" although the jury
appeared and asked the court in writing to make such change. Goodson v. Houston & T.
C. R. Co. (Civ. App.) 189 s. W. 82.

Construction and operation.-An answer to special issues submitted to try title in
volving the location of a road with reference to plaintiff's land held to be a finding for
defendant on the special issues submitted to the effect that the land could not be located
by a certain survey, and against plaintiff on the issue of the county's estoppel to define
the location of the road. Penn v. Briscoe County (Civ. App.) 162 S. W. 916.

Where special findings by the jury as to whether the insured had paid his lodge as

aessmerrts might be construed as conflicting, but the undisputed evidence and other find
ings surport the finding that the payments were not made, the jury will be held to have
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intended such finding. Sovereign Camp Woodmen of the World V. Wagnon (Civ. App.)
164 S. W. 1082.

Where the jury found on one issue that certain assessments were not made by the
insured or by anyone for him, the finding on another issue as to whether he failed to
make such payments when due, reading, "No, no April dues on May 1st, 1912," is a find
ing that no dues were due on that date. Id.

Where the jury, in response to the question whether a husband gave to his wife a
note as a gift or to reimburse her for money of hers that had been used, found that it
was to reimburse her for her money and land used, the finding was a direct finding that
the entire note was turned over to her to reimburse her, and not that she was to have
only the amount needed to pay her for her property used. Larrabee v. Porter (Civ. App.)
166 S. W. 395.

Jury's answer to question as to whether oil was shipped under a verbal agreement
or .to supply the immediate demands of the buyer in the belief that the buyer would exe
'Cute a written contract, reading, "One car on verbal contract, two cars on written con

tract," neld not to mean that the last two cars were shipped in acceptance of a written
contract which the seller never executed. Texas Co. v. Alamo Cement Co. (Civ. App.)
168 S. W. 62.

In an action for personal injury by the servant of a railroad construction company
operating a railroad, alleging the company's negligence in giving signals for letting down
rails, held, that the findings amounted to a finding of such negligence, and that a judg
ment for defendant thereon was properly refused. Texas Bldg. Co. v. Reed (Civ. App.)
169 S. W. 211.

In a railroad servant's action for injury from falling from a car load of lumber he
was trying to straighten, findings that he knew the danger of attempting to do the work
without help and with a dangerous pinch bar held to establish the common-law defense
of assumption of risk, even though he was inexperienced and had not been warned
Houston & T. C. R. Co. v. Smallwood (Civ. App.) 171 S. W. 292.

Where, under issues submitted, the jury find the whole amount of plaintiff's damages
from his injury to be $7,00'0, and the amount of his damages from diminished earning
capacity to be $5,000, the latter being included in the former, only the $7,000 can be con
sidered in rendering judgment. Memphis Cotton Oil Co. v. Tolbert (Civ. App.) 171 S.
W.309.

A street car passenger, injured while alighting; held not entitled to recover on a find
ing that there was no discovered peril, and that he was guilty of contributory negligence.
Darden v. Southern Traction Co. (Civ. App.) 172 S. W. 200.

Under this article and arts. 1986 and 1990, held that, on special verdict entitling one
of parties to judgment, the trial court must either set aside verdict and grant new trial,
or render judgment in conformity with verdict. Crawford v. Wellington Railroad -Com
mittee (Civ. App.) 174 S. W. 1004.

A special verdict, in an action for injuries to an employe, held not to show contribu
tory negligence. Denison Cotton Mill Co. v. McAmis (Civ. App.) 176 S. W. 621.

A special verdict in an action for injuries to an employe held a finding that he under
stood and appreciated the danger and assumed the risk. Missouri, O. & G. Ry, Co. of
Texas v. Black (Civ. App.) 176 S. W. 755.

In an action by riparian owners against a city for injunction and damages in the
abatement of structures obstructing the stream, the jury's finding that the river was of
an average width of 30 feet had the same effect as a finding that it was navigable, so

far as the title to riparian lands was concerned. Petty v. City of San Antonio (Civ.
App.) 181 S. W. 224.

Under Const. art. 1, § 15, art. 5, § 10, and Vernon's Sayles' Ann. Civ. St. 1914, arts.
1984a, 1986, 4633, the court, where jury has found by special verdict that necessary facts
constituting legal grounds .ror divorce are wanting, may not disregard its verdict and
grant a divorce to either party. Grisham v. Grisham (Civ. App.) 185 S. W. 959.

In a suit for converting mortgaged property, held, that answers to special issues
were not overturned by the general verdict, and judgment should be for plaintiff. Farm
ers' State Bank of Newlin v. Bell (Clv, App.) 176 S. W. 922.

Every reasonable presumption must be indulged in favor of the -judgment rendered,
and a special verdict should be liberally construed in order to sustain it. Missouri, K. &
T. Ry. Co. of Texas v. Pace (Civ. App.) 184 S. W. 1051.

Answers to special issues may be construed to include matters resulting by necessary
implication from facts expressly found. Penn v. Briscoe County (Civ. App.) 162 S. W.
'916.

Where a special verdict is ambiguous, the court may look to the record to interpret
it. Gibson v. Dickson (Clv. App.) 178 S. W. 44.

Refusal of court to render judgment for defendants on special finding that, if plain
tiff had stopped, looked, and listened before using a railroad crossing he would not have
been injured, held proper" in view of other findings. Hovey v. Sanders (Civ. App.) 174
S. W. 1025.

In action for rescission of contract of .sale of horse, special findings in answer to spe
cial questions held to compel a judgment for plaintiff. Hubbs v. Marshall (Civ. App.)
175 S. W. 716.

In an action on an award a finding that defendant suffered no damage from loss of
rentals due to plaintiff's delays meant only that the 'loss was due to .delays for which
plaintiff would not be liable. Slaughter v. Crisman & Nesbit (Civ. App.) 178 S. W. 1.

A special verdict that defendant was the natural daughter of decedent held, in view
of the pleadings and evidence, a finding that defendant was a legitimate child of dece-.
dent. Gibson v. Dickson (Civ. App.) 178 S. W. 44.

Where plaintiff secured a general verdict in his action for breach of contract, de
fendant could not defeat recovery for plaintiff's admitted nonperformance; the verdict
being tantamount to a finding that the defendant himself prevented performance. Meads
v. Meads (Civ. App.) 178 S. W. 781.

Finding that plaintiff Was injured "in the manner named," held not a finding that she
was thrown from a train by a sudden jerk, as alleged, in view of other findings. Bullock
v: Galveston, H., & iI. R. Co. (Civ. App.) 178 S. W. 826.

'
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In a passenger's action for injuries by derailment, a finding that a defect, in that
one of two broken rails which first gave way, could not have been discovered by the
highest care, held not to require a judgment for defendant. International & G. N. Ry.
00. v. Berthea (Civ. App.) 179 s. W. 1087.

A finding upon a special issue submitted to the jury becomes immaterial when other
facts have the legal effect to eliminate the issue embodied in such finding. Id.

In trespass to try title affirmative answer to first special issue as to location of block
on base line, and as to location of corner of survey, held to make immaterial any issue
as to whether officers of the state and grantee intended that surveys in a block should.
lie adjacent to another block. McCormack v. Crawford (Civ. App.) 181 S. Vi. 485.

In an action for rescission of an exchange of lands as having been induced by mis
representations, the jury's answer to a special f ssue held not insufficient to support judg
ment for plaintiff, in that it could not be ascertained whether the representations con

sidered by the jury were matters of opinion or those supporting an action for fraud.
Benham v. Tipton (Clv. App.) 181 S. W. 510.

Where specific acts of contributory negligence were pleaded, and jury found plaintiff
not guilty thereof, general finding of failure to exercise care held immaterial. Fink v.

Brown (Civ. App.) 183 s. W. 46.
In an action to foreclose a chattel mortgage, an erroneous special finding of the par

ticular consideration for an alleged release held to control a general finding of considera
tion, and rendered it a mere legal conclusion. Lee v. Clay, Robinson & Co. (Civ. App.)
185 s. W. 1061.

In action against railroad for injuries, jury properly answered "Yes" to special issues
reading "Was or was not" plaintiff in peril? "Did or did not" the engineer discover his _

peril? etc.; jury's intention to state affirmative finding to each question being evident.
La Grone v. Chicago, R. I. & G. Ry. Co. (Civ. App.) 189 S. W. 99.

In action against initial carrier for entire damage to interstate shipment, where
plaintiff proved his damages, and jury found that damages caused by defendant and con

necting carriers were $817.88, it was court's duty to enter judgment for plaintiff for $800
sued for, and other special issues submitted were immaterial. Texas-Mexican Ry. Co.
v. Sutherland (Civ. App.) 189 s. W. 983.

In action against initial carrier for entire damages to interstate shipment, where
court submitted special issues which sought to apportion damage to each connnecting
carrier, such issues and answers could not destroy specific finding, as to total damage,
supported by evidence. Id.

Special findings by the jury in an action in which defendant's wife claimed a note
as the proceeds of the homestead, held sufficiently clear and to determine the issue of
homestead adversely to the wife. Earhart v. Agnew (Civ. App.) 190 S. W. 1140.

A judgment that the seller's fraud invalidated a tractor sales contract is not de
manded by a special verdict that the tractor was represented to plow more than it did,
especially where it could be profitably used for other purposes, and the loss occasioned
defendant by its defects was undetermined. Varley v. Nichols-Shepard Sales Co. (Civ.
App.) 191 s. W. 611.

An affirmative answer to special issue submitted, whether plaintiff's contributory
negligence "caused or contributed to cause" injury, bars plaintiff's recovery, although
such special issue did not use the word "proximately." Behymer v. Mosher Mfg. Co. (Civ.
App.) 192 S. W. 1148.

Where railroad company which was real party in interest might claim lands under
contract for their conveyance, even though not intended for townsite purposes, finding
in action on bond for conveyance to effect that company did not intend to use lands for
townsite, is immaterial. Dermott Townsite Co. v. Wooten (Civ. App.) 193 s. W, 214.

Any duty of the court to determine proximate cause was performed when, on jury's
special findings of negligence of each defendant being a proximate cause, it rendered
judgment against both. Galveston, H. & S. A. Ry. Co. v. Packard (Civ. App.) 193 S.
W.397.

In an action to set aside a decree of divorce or to set aside division of property
therein, where cause of action to set aside the divorce is barred by limitation, a jury
finding that plaintiff was not properly served therein held immaterial. Swearingen v.

Swearingen (Civ. App.) 193 S. W. 442.
In action on a note given for purchase of land where a secret agreement between

purchaser's agents and vendor's agents and mlsrepresentations were claimed, judgment
for plaintiff held sustained by special findings. Varn v. Gonzales (Civ. App.) 193 S. W.
1132.

Finding that by exercise of ordinary care plaintiff would bave seen approaching train
in time to stop before colliding therewith, if she had been keeping a lookout, held a find
ing of negligence. St. Louis Southwestern Ry. Co. of Texas v. Harrell (Civ. App.) 194
S. W. 971.

Review by appellate court in general-Submission or refusal to submit findlngs.
Plaintiff's failure to .except and assign error to the refusal to submit other issues does
not prevent a reversal of a decree which fails to give the relief to which he was legally
entitled under undisputed facts. Arno Co-operative Irr. Co. v. Pugh (Civ. App.) 177 S.
W. 991.

The law, requiring reservation of exceptfons to the charge and to the giving or re

fusing of charges, does not apply to the action of the court in submitting, or refusing to

submit, special issues of fact to the jury. Tomson v. Simmons (Civ. App.) 180 S. W.
1141.

Error cannot be predicated· on the refusal of the court to submit requested issues,
not made subject to proper assignment of error, nor accompanied by proper bills of excep
tion, showing timely and proper application to ·the court for the submission of the re

quested issues. Crosby v. Stevens (Civ. App.) 184 S. W. 705.
Assignments of error to the .manrier in which the cause was submitted to the jury

on special issues cannot be considered, where there are no bills of exception or state
ment of facts in the record and no showing of fundamental error. Baugh ·v. Baugll (Civ.
App.) 175 S. W. 725.

.
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Under the statute of 1913 the erroneous submission of special issues cannot be re
viewed on appeal, where no bill of exceptions was reserved below. Southern Gas & Gaso-
line Engine Co. v. Richolson (Civ. App.) 181 S. W. 529.

'

The action of the trial court in refusing to submit a case upon special issues will not
be reviewed on appeal, unless such ruling is excepted to and a bill of exceptions taken.
Quanah, A. & P. Ry. Co. v. Galloway (Civ. App.) 165 S. W. 546.

Where appellant did not except to the court's failure to submit material questions to
the jury, those matters cannot be complained of on appeal. Taylor v. Jackson (Civ.
App.) 180 S. W. 1142.

Unless preserved in bill of exceptions in accordance with Rev. St. 1911, art. 2058, the
denial of special interrogatories to the jury will not be reviewed. Texarkana & Ft. S.
Ry, Co. v. Casey (Civ. App.) 172 S. W. 729.

Er-ror cannot be assigned to the refusal to submit special issues to the jury, where no

bill of exceptions was taken to the charge or such refusal. Missouri, K. & T. Ry, Co. of
Texas v. Churchill (Civ. App.) 171 S. W. 517.

Where no exceptions were taken as required by statute to refusal of trial court to
submit special issues, refusal need not be considered on appeal. Renfroe v. Bruton (Civ.
App.) 194 S. W. 1134.

.

Where tbe objection urged to the submission of an issue was too general, an assign
ment of error in its submdssion would be overruled. Kansas City, M. & O. Ry. Co. of
Texas v. Corn (Civ. App.) 186 S. W. 807.

An objection that the charge was not a submission of the case to the jury on special
lssues as requested held too general tv be considered. Missouri, O. & G. Ry, Co, of Tex
as v. Webb (Civ. App.) 17R S. W. 728.

A bill of exceptions to the refusal of the court to submit the case on special issues
should show at what point in the trial the request was made. Banks v. Mixon (Civ.
App.) 1791 S. W. 690.

Assignment complaining of refusal of special issues 'requested, with others' substan
tially given, held not to be considered, where exception was taken to the refusal of all
the requested issues. Morris v. McSpadden (Civ. App.) 179 S. W. 554.

A general exception to the refusal to give special charges en masse will be over
ruled, where part of them were embraced in the main charge as given. Morris v. Me
Spadden (Civ. App.) 179 S. W. 554.

Assignment complaining of refusal to submit special issues not shown to have- been
submitted to opposing counsel held not reviewable. International & G. N. Ry. Co. v.
Jones (Civ, App.) 175 S. W. 4R8.

Sufficiency. of evidence to support findings.-Where no exception was taken to the
special verdict, the court on appeal may not consider the sufficiency of the evidence to
support it. Weinstein v. Acme Laundry (C1v. App.) 166 S. W. 126.

.

Where no exception was directed to a special verdict, the appellate court need not
refer to the statem.ent of facts to determine whetber the evidence was sufficient to sup
port it. West Texas Supply Co. v: Dunivan (Civ. App.) 182 S. W'. 4215.

Where jury found injured workman guilty of contributory negligence generally, but
that such negligence was not proximate cause, latter finding held not unwarranted. Fink
v. Brown (Civ. App.) 183 S. W. 46.

Where appellants did not attack the special findings of the jury constituting the ver

dict, the Court of Appeals is precluded from considering the sufficiency of the evidence
to support the verdict. Essex v. Mitchell (Civ, App.) 183 S. W. 399.

When a special verdict is returned and no attack is made thereon, a motion for per
emptory instructions cannot he beld to challenge the sufficiency of the evidence to support
the verdict and judgm.ent so as to require the Court of Appeals to examine the statement ...

of facts in detail to determine the question. Id.
Where the trial court found a fact was. proved by undisputed evidence, and so in

structed, and the party to whom the finding was addressed did not except or assign er

ror, the Court of Appeals cannot look into the statement of facts to ascertain what
facts were brought forward upon the issue. Commonwealth Ins. Co. of New York v.

Finegold (Civ. App.) 183 S. W. 833.
To predicate error on the refusal to set aside a finding of the jury, there must be a

motion to set aside. Houston, E. & W. T. Ry, Co. v. Hooper (Civ. App.) 184 S. W. 347.
In the absence of a motion to set aside the jury's findings, an assignment of error

based on the insufficiency of the evidence to support them will not be considered. Texas
& N. O. R. Co. v. Weems (Civ. App.) 184 S. VI. 1103.

Where appellant failed to object to the submission of an issue, the sufficiency of evi
dence to raise the issue could not be considered on appeal. Riedel .v. Wenzel (C1v. App.)
186 S. W. 386.

Where no objection was: made to the subm.ission of a special issue to the jury, nor

any motion to set aside the finding thereon, the objection that such finding wa.s not sup
ported by the evidence could not be considered on appeal. Burnett v. Continental State
Bank of Alto (Civ. App.) 191 S. W. 172.

In an action for injuries to a car inspector, special findings by the jury negativing
assumption of risk, held not contrary to the evidence showing violation of a rule,
but also showing that plaintiff had been instructed not to observe the rule under the
circumstances. Atchison, T. & S. F. Ry. Co. v. Ayers (Clv. App.) 192 S. W. 310.

In action for malpractice, evidence held to sustain a verdict for defendant and an

swers to special issues upon which verdict was based. Miles v. Harris (Civ. Ap.p.) 194
S. W. 839.

Appellant cannot complain of findings of the jury where he filed no motion to set
aside the findings. Messimer v. Echols (Civ. App.) 194 S. W. 1171.

Issues not submitted found or deemed found by trial court.-Under this article where
a transferee of a school land entryman was married to A., and they lived together as

man and wife for many years until the husband's death in 1908, and he recognized
children born to A. as his own, it would be presumed in support of the title derived from
the heirs that the transferee's prior marriage to another woman had been set aside.
Chambers v. Rawls (Civ. App.) 158 S. W. 208.

Where there was no complaint of the refusal of the court to submit an issue, and
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the judgment for defendant was supported by the evidence, the presumption was that
the court properly found on that Issue. Paschal v. Hudson (Civ. App.) 169 S. W. 911.

The presumption created by this article does not apply where the pleadings of the
successful party do not contain allegations which are necessary to support the judgment.
Sanger v. First Nat. Bank of Amarillo (Civ. App.) 170 S. W. 1087.

Where the evidence on an issue not submitted was practicallv undisputed, the facts
in support of the judgment will be deemed found by the trial court. Bergman Produce
Co. v. Brown (Civ. App.) 172 S. W. 554.

A judgment based on a special verdict insufficient in itself will be reversed, unless
there is evidence in the statem.ent of facts to complete the verdict. Terrell, Atkins
& Harvin v. Proctor (Civ. App.) 172 S. W. 996.

Under this article issues not submitted held presumptively found in favor of the
judgment. Grove Y. Keeling (Civ. App.) 176 S. W. 822.

The court must presume that the trial court made findings which will support the
judgment. Ford v. Warner (Civ. App.) 17'6 S. W. 885.

Where defendant did not request the submission of an issue to the jury, it must, in

support of the judgment, be presumed that the trial court decided such issue in favor
of plaintiff, for whom it rendered judgment. Hamilton v. Fireman's Fund Ins. Co. (Civ,
App.) 177 S. W. 173.

.

.

Where plaintiffs requested the submission of proper issues as to contributory negli
gence, which were refused, no presumption on that issue will be indulged in aid of a

judgment for the defendant. Turner v. Missouri, K. & T. Ry, Co. of Texas (Civ. App.)
177 S. W. 204.

. It is not necessary for pla.lntiff to request the submission of special issues as to mat
ters of defense to escape the presumption of a finding adverse to him on such issues in
support of a judgment for defendant. Id.

Upon defendant's appeal, facts not found by the jury will, when authorized by
.plaintiff's evidence, be found in aid of the verdict. International & G. N. Ry. Co. v.

Penney (Civ. App.) 178 S. W; 9701.
Where there was testimony authorizing the court to make such additional findings

as were necessary to support the judgment, it will not be reversed because the facts
found by the jury were insufficient. Perrow v. San Antonio & A. P. Ry, Co. (Civ. App.)
178 S. W. 9173, rehearing denied 181 S. W. 496.

In an action for delay in the shipment of live stock an assignment of error that the
verdict was insufficient in failing to find weight and market value, or what the cattle sold
for, will be overruled, where the issue was not requested and the market value was

sufficierrtly proven. Quanah, A. & P. Ry. Co. v. Confer (Civ. App.) 179 S. W. 96.
Under this article assignment that court erred in decreeing foreclosure of lien because

jury made no finding on that issue held to be overruled. King v. Collins (Civ. App.)
179 S. W. 899.

When a special answer does not find all the facts necessary to form the basis of a

judgment, but does answer all the questions submitted, the court is presum.ed to have
found the omitted facts necessary to support the judgment. International &. G. N. Ry.
Co. v. Berthea (Civ, App.) 179 S. W. 1087.

Where the issues in an equitable suit are submitted to the jury by special interroga
tories, and other issues are waived, the appellate court cannot presume that the court
found other issues for the purpose of sustaining the judgment. Capps v. Edwards (Civ.
App.) 180 S. W. 137.

Under this article absent request by appellants for the submission of an issue as to
the value of personalty, material in the suit, the Court of Civil Appeals will presume, to
support the judgment below, that the trial court estimated the reasonable value of the
personalty; that being possible under the evidence. Foster v. Atlir (Civ. App.) 181 S. W.
520.

When a special verdict, not finding all facts necessary to judgment, but answering
all "questions submitted, is entered, the presumption is that the court found from the
evidence the omitted facts necessary to support the judgment, if the evidence author
izes the presumed finding. Hicks v. Hunter (Civ. App.) 183 S. W. 792.

Under this article, where the case is submitted on special issues, an issue, not sub
mitted and not requested by a party, must be deemed to have been found so as to support
the judgment, if there was evidence to sustain such a finding. Missouri, K. & T. Ry. Co.
of Texas v. Norris (Civ. App.) 184 S. W. 261.

'

Where there was sufficient evidence to show the negligence relied on was the proxi
mate cause, judgment will be upheld though juny did not so find and judgment recited
it was based solely on. tneir findings. Postex Cotton Mill Co. v, McCamy (Civ. App.)
184 S. W. 5691.

Under this article error cannot be predicated on the insertion of findings by the court
in addition to those of the jury, which were necessary to the judgment. Crosby v : Stev
ens (Civ. App.) 184 S. W. 705.

Under this article the trial court can deter:m.ine an issue specifically excluded from
the jury and not requested to be submitted. Foos Gas Engine Co. v. Fairview Land &
Cattle Co. (Civ. App.) 185 S. W. 382.

In an action for damages for conversion of cotton, held that, there being a conflict
in evidence, no issue being submitted or requested upon the bona fides of defendant's
action, it will be presumed that the court resolved against the defendant on the issue of
good faith. Grayson v. Boyd (Civ. App.) 185 S. W. 65l.

Under this article the Court of Civil Appeals must presume that trial court's findings,
if sustained by evidence, support the judgment, based on answers of jury to-special ques
tions. Madden v. Shane (Civ. App.) 185 S. W. 908.

Under this article the jury's failure in an action against a railroad' company for the
killing of a cow, to find that the failure of the engineer to keep, a lookout was the
proximate cause of the injury, is no ground for objection, where the evidence warranted
the conclusion, for it will be presumed that the court so found. Kansas City, M. & O.
Ry, Co. of 'I'exas v. Oates (Civ, App.) 185 S. W. 1014.

I

Where a case is submitted upon special issues, if the facts will warrant a conclusion
necessary to the judgment, Court of Civil Appeals must presume trial court so found
in support thereof. Collett v, Houston & T. C. R. Co. (Civ. App.) 186 S. W. 232.
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It will be presumed the court itself determined there was no general market for such
articles as plaintiff's horse and wagon at place of collision with defendant's train, where
there was evidence supporting such a conclusion and the question of market value was
not submitted to the jury. San Antonio & A. P. Ry, Co. v. Schwethelm (Civ. App.) 186
S. W. 414.

Under this article, if an issue made by pleadings is not submitted to jury, and no

request therefor was made, it will be deemed to have been found by court to support the
judgment. Myers v. Grantham (Civ, App.) 187 S. W. 532.

'Where no finding is made on a certain point, but the testimony thereto is uncontra
dicted, a finding in accordance with the testimony will be imputed to the lower court.
Corbett v. Allman (Civ. App.) 189 S. W. 91.

In support of judgment, the court will be presumed to have found on an issue raised
by the evidence; submission to the jury, not having been made or requested. Fidelity
& Deposit Co. of Maryland v. Anderson (C'iv. App.) 189 S. W. 346.

Where the issues of waiver and estoppel were pleaded, but no request was made for
their submission to jury, it must be presumed, in support of the judgment for plaintiff,
that court found such issues in his favor, if there was sufficient evidence to support the
same. Mechanics' & Traders' Ins. Co. v. Dalton '(Clv, App.) 189 S. W. 771.

Where a particular issue, on which a finding for plaintiff was necessary to the
judgment was not requested to be submitted or submitted to the jury, held that it would
be presumed on appeal that the trial court found for plaintiff on such issue. Fidelity
Trust Co. v . Rector (Oiv. App.) 190 S. W. 842.

Where the question of assumed risk was not submitted to the jury and not required
by defendant, the issue will be resolved in support of a judgment for plaintiff rendered on

special issues found by the jury, if there is any evidence to support such a finding.
Kansas City, M.. & O. Ry. Co. of Texas v. Finke (Civ. App.) 190 S. W. 1143.

Under this article, upon appeal or writ of error, an issue not submitted and not re

quested in submission for a special verdict will be deemed found by the court in such man

ner as to support the judgment, providing there is evidence to sustatn such finding.
Hill v. Hill (Ctv, App.) 193 S. W. 726.

In case submitted upon special issues, trial court, upon request, may file findings of
fact which definitely show what facts were found by it in addition to jury's finding, and
upon which judgment is based, and, though court cannot be required to make up and
file such findings, due consideration can be given to them when made. Southwestern
Portland Cement Co. v. Latta & Happer (Civ. App.) 193 S. W. 1115.

Under this article every issue in case found by trial court must be deemed to have
been found so as to support judgment, where plaintiff appellants do not complain of any
finding as having no evidence to support it. Id.

If doubt arises as to sufficiency of evidence, -It must be resolved in favor of judgment,
in absence of request for submission of issue affected. J. 1. Case Threshing Mach. CO.
V.' Rachal (Civ. App.) 194 S. W. 418.

If any finding should be imputed to the court in the absence of requested charges
submitting the issue, the finding 'should be in support of the judgment. Missouri,' K.
& T. nv. Co. of Texas v. Anderson (Civ, App.) 194 S. W. 662.

Failure to submit Issue not ground for reversal, unless requested.-In an action for
an accounting between partners, the failure of the court, in submitting the . issue of
damages, to submit a particular item of such damage held not to constitute reversible
error, under the express provisions of this article. Ramsey v. Bird (Civ. App.) 170
S. W. 1075.

Under this article, where the court directed the jury not to answer other issues if
they found the first against th� defendant, a written request for the submission of the
'other issues was not necessary to raise the question on appeal. Gardenhire v. Garden
hire (Civ. App.) 172 S. W. 726.

A special finding' whether the collision would have occurred if the train had not
been moving faster than six miles an hour was proper in the absence of a request for
a more extended instruction. Texas & P. Ry. Co. v. Eddle:man (Civ. App.) 175 S. W.
775.

In a shipper's action for damages for injury to stock, where there was no request to
submit to the jury tho issue of the amount of damages recoverable, the court had a

right to find that fact from the items of damage found by the jury. Texas & P. Ry.
Co. v. Erwin (Civ. App.) 180 S. W. 6'62.

Under this article, where defendants failed to plead payment of wa.tqr rent sued for,
or to request submission of that issue to the jury, failure to submit it was not ground
for reversal. Bennett v. Rio Grande Canal Co. (Civ. App.) 182 S. W. 713.

In wife's action to set aside decree of divorce fraudulently obtained by husband, hus
band's exceptions to special issues submitted on ground of omissions will be overruled
in absence of' requests for such special issues embodying additional findings desired.
McConkey v. McConkey (Civ. App.) 187 S. W. 1100.

Under this article, in absence of request in writing that issue be submitted to
jury, failure to submit is not reversible error. Ochoa v. Edwards (Civ. App.) 189 S. W.

J,022Under this article a party who permits the submission of a case on issues framed
by the court, without requesting the submission of additional issues, may not complain
because other issues were not subm.itted. Hicks v. Murphy (Civ. App.) 162 S. W. 925.

Complaint cannot be made of failure to submit an issue to the jury, where no re

quest was made for the submission. Padgett v. Bines (C'iv. App.) 192 S. W. 1122.
Defendant not requesting submission of special issues other than that submitted

held in no position to complain of the court's refusal to submit them. Wedgworth v.

Smith (Civ. App.) 178 S. W. 641.
Under this article a judgment for plaintiff on special issues, which did not include

assumption of risk, is not improper, where no issue on assumption of risk was submitted
by defendant. Kansas City, M. & O. Ry. Co. of Texas v. Finke (Civ. App.) 190 S. W. 1143.

Where neither party requested the submission of a special issue as to the right to
interest, it will be presumed that both elected to leave that question to the court. Bran-
ham v. Hallam (Civ. App.) 1�1 S. W. 158.

'
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In case submitted on special issues, if form of question is insufficient to require find
ing of necessary facts, counsel should request in writing finding of additional facts, and,
without such request, imperfect submission' will not require reversal. Calvin v: Neel
«nv. App.) 191 S. W. 7911.

Under this article failure of the court to submit to jury issue raised by the pleadings
.and evidence in a divorce suit is no ground for reversal of a special verdict unless sub
mission was requested in writing. Hill v. Hill (Civ. App.) 193 S. W. 726.

If a party desires special issues relied upon by him to be submitted to the jury, he
.must prepare, or ask the court to prepare, a special instruction submitting such issue,
and, if the instruction is refused, raise the question on appeal through a bill of excep
tions. Vaky v. Phelps (Civ. App.) 194 S. W. 60.1.

In the absence of request for separate findings of special damages pleaded, a require
ment that the jury find the damages in the aggregate is not erroneous. Scott v. Shine
,(eiv. App.) 194 s. W. 964.

Although special issue submitted was not as full as it should have been, where it was
correct as far as it went, parties cannot complain in absence of a request for fuller sub
mission. State v. City of Polytechnic (Civ. App.) 194 S. W. 1136.

Art. 1986. [1332] [1332] Special verdict conclusive,
Conclusiveness of verdlct.-A verdict is conclusive between the parties until set aside.

Weinstein v. Acme Laundry (Civ.· App.) 166 s. W. 126.
Under this article and arts. 1985 and 1990., beld that, on special verdict entitling one

or parties to judgment, the trial court must either set aside verdict and grant new trial,
-or render judgment in conformity with verdict. Crawford v. Wellington Railroad Com
mittee (Clv. App.) 174 S. W. 10.0.4.

Under this article and art. 1990., party cannot complain of a judgment conforming to a

special verdict as unsupported by evidence, where he did not assign error to refusal to
set aside verdict. Blackwell v. Vaughn (Civ. App.) 176 S. W. 912.

Under arts. 1986, 1990., 1994, the court must conform the judgment to the special find-
ings of the jury. McLemore v. Bickerstaff (Civ, App.) 179 s. W. 536.

.

Where no attack is made in the brief upon a special verdict, it is conclusive as be
tween the parties under this article until set aside. West Texas Supply Co. v. Dunivan
(Civ. App.) 182 s. W. 425.

By direct provision of this article a special verdict is conclusive, as between the par
ties, as to the facts found. Essex v. Mitchell' (Civ. App.) 183 S. W. 399.

Under Oonst, art. 1, § 15, art. 5, § 10., and arts. 1984a, 1986, 4633, the court, where jury
has found by special verdict that necessary facts constttuttng legal grounds for divorce
are wanting, may not disregard its verdict and grant a divorce to either party. Grisham
v. Grisham (Civ. App.) 185 S. W. 959.

In view of this article, assignments of error complaining that special verdict was

unsupported by evidence cannot be reviewed; defendant not having assigned as error

.denial of motion for new trial on ground that verdict was unsupported by evidence. First
Texas State Ins. Co. v. Burwick (Civ. App.) 193 S. W. 165.

While the Court of Civil Appeals takes judicial notice of proceedings on a former
appeal and the facts proven on a former trial, neither it nor the trial court is bound! by
the findings of the jury on the former trial. Hines v. Meador (Civ. App.) 193 s. W. 1111.

NotWithstanding this article and art. 1990., as to conclusiveness of special verdict on

parties and court, such special findings may, in view of articles 1612, 20.23, Court of Civil
Appeals rule 24 (142 S. W. xii), and rule 71a for district and county courts (145 S. W.
vii), be attacked on motion for new trial, and its refusal reviewed on appeal. Hale Coun
ty v. Lubbock County (Civ. App.) 194 S. W. 678.

Setting aside in par1:.-The effect of a special verdict under the statute is such that
the trial court would have no right to ignore any material portion of same in drawing
judgment, although he found evidence insufficient to sustain such portion, but would
have to set aside entire verdict or give effect to all of it. Swearingen v. Swearingen
(Civ. App.) 193 S. W. 442.

Art. 1987. [1333] [1333] Jury to render general or special verdict
as directed.

Cited, J. M. Guffey Petroleum Co. v. Dinwiddie (Civ. App.) 168 S. W. 439; Walsh v.

Methodist Episcopal Church South, of Paducah (Civ. App.) 173 S. W. 241.
. Discretion of court.-The court need not submit any special issue, unless it submits

the case on special issues. Pearce v. Heyman (Civ. App.) 158 S. W. 242.
The rule of the Supreme Court for the district and county courts governing the sub

m.ission of special issues is not a limitation of the power of the court, and the court may
under the statute, at the request of either party or on its own motion, submit a case on

spectal issues. Ellerd v. Campfield (Civ. App.) 161 S. W. 392.
It is within the discretion of the trial judge whether to submit the case on special

issues, or to submit it in a general charge. Maxey v. Franklin Life Ins. Co. (Clv. App.)
164 S. W. 438.

Where the evidence authorizes the submission of the case to the jury, the court may
.submlt it in a general charge or by special issues. Scarbrough v. Wheeler (Civ. App.)
172 S. W. 196.

Art. 1988. [1333] [1333] Verdict to comprehend whole issue or all
the issues submitted.

Failure to answer or agree on some issues.-Where, in a negligence case, special Is
'sues of negligence, contributory negligence, and assumption of risk were submitted, the
failure of the jury to find upon the issues of contributory negligence and assumption of
risk, there being evidence to support them, was in direct violation of this article, and
no final judgment could be rendered on such verdict. Cisco Oil Mill v. Van Geem (Civ.
App.) 166 S. W. 439.

That some of the issues are not answered does not necessarily render a verdict void
cr insufficient to support the judgment, where the issues answered decide the merits of

569



Art. 1988 COURTS-DISTRICT AND COUNTY-PRACTICE IN (Title 37

the case and warrant and support the judgment. Coons' v. Lain (Civ. App.) 168 S. W.
981.

Where the jury find for defendant on the issues of negligence and proximate cause,
held, that they need not answer other questions relating solely to defenses pleaded.
Martinez v. Medina Valley Irr. Co. (Civ. App.) 171 S. W. 1035.

Where no objection was made to an instruction that, if the jury answered a certain
question in the negative, they need not answer questions following, error could not be
predicated on failure, after returning a negative answer, to answer such questions. Id.

Where all material findings were in favor of plaintiff, but judgment was rendered for
defendant, action of jury in failing to agree upon findings deciding anything material in
favor of defendant, necessary to an adjudication in his favor, was tantamount to a mis
trial. Crawford v. Wellington Railroad Committee (Civ. App.) 174 S. W. 1004.

. Verdict for plaintiff held to decide against defendant issue, submitted to the jury,
on which the testimony was conflicting. Levy v. Dunken Realty Co. (Civ. App.) 179 s. W.
679, denying rehearing Levy v. Duncan Realty Co., 178 S. W. 984.

.

In action by transferee of drafts for goods purchased, verdict for defendant on in
struction given, held to involve findings against plaintiff's ownership, and his joinder in
the seller's fraud On the defendant. Calfee v. Bryant (Civ. App.) 185 S. W. 323.

Where finding upon special issue is not essential to proper judgment, inability of jury
to answer such issue does not invalidate judgment rendered upon answer to pertinent
issue. Reliance Life Ins. Co. v. Beaton (Civ. App.) 187'S. W. 743.

That jury disagreed on a special issue submitted which was immaterial is not ground
for reversal. State v. City of Polytechnic (Civ. App.) 194 S. W. 1136.

Responsiveness of general verdict.-See notes under art. 1981.

Art. 1989. [1333] [1333] Judge, on request, to state conclusions of
fact and law separately, statement to be filed.

Cited, Newton County Bank v. Montgomery (Civ. App.) 175 S. W. 803.

Duty to make and file in g;eneral.-The failure of the trial court to file conclusions of
.fact and law is waived by appellant agreeing to a filing of a statement of facts. Guada
lupe County v. Poth (Civ. App.) 153 S. W. 919.

Under Rule 62a for Courts of Civil Appeals (149 S. W. x), forbidding reversal except
for error calculated to cause a wrong judgment, held that unexcused refusal of the trial
judge to file conclusions of fact and law, as required by, this article, was reversible error,
though there was in the record a�statement of facts agreed to by defendant's counsel.
Kyle v. Blanchette (Civ. App.) 158 S. W. 796.

This article does not apply where the case should have been submitted to the jury.
Arlington Heights Realty Co. v. Citizens' Ry, & Light Co. (Civ. App.) 160 S. W. 1109.

Fndings of fact and conclusions of law made by the court without request from either
party cannot be considered, particularly where it was impliedly conceded by the parties.
and the court that they were not full but were merely memorandum for the private use

of the judge. Sewall v. Colby (Civ. App.) 163 s. W. 694.
Failure of the trial court to file its findings of fact and conclusions of law, when sea

sonably requested to do so, requires a reversal when a statement of facts is not pre
served or brought up with the transcript. Edwards v. McGuire (Civ. App.) 165 S. W. 477.

Failure, on seasoriable request, to file conclusions of fact and law is ground for re

versal, where the evidence is conflicting. Peers v. Williams (Civ. App.) 174 s. W. 864.
This -article and art. 2075, requiring the judge to file findings of fact and conclusions,.

apply only to trials by the court. Schofield v. Texas Bank & Trust Co. (Civ. App.) 175-
s. W. 506.

The trial court's failure or refusal to file the statutory findings of fact and conclu
sions of law on seasonable request therefor by appellant; which deprives the appellant
of a proper presentation of the case on appeal,' is reversible error. Gulf, C. & S. F. Ry,
Co. v. Bracken (Civ, App.) 180 s. W. 285.

A statement of facts, showing no material conflict in the evidence, takes the place
of, and dispenses with the necessity of the filing of, findings of fact and law by the
court. Wardlow v. Andrews (Civ. App.) 180 s. W. 1161.

The court properly refused to make a finding of fact when there was a jury trying
the case, whose province and duty it was to pass upon such issues. Abilene St. Ry. Co.
v. Stevens (Civ. App.) 185 S. W. 390.

In divorce case, where evidence was conflicting upon material issues, failure of court
to file findings of fact and conclusions of law upon seasonable request therefor held error.

Bloch v. Bloch (Civ. App.) 190 S. W. 528.
Where case is tried by jury, court need not file conclusions of law and fact. Padgett

v. Hines (Civ. App.) 192 S. W. 1122.
Under this article and art. 2075, findings of fact and conclusions of law cannot be

filed within ten days after subsequent term at which judgment nunc pro tunc was en

tered, so that request therefor made at trial term was seasonable, and failure to file
them was reversible error. Texas & N. O. R. Co., v. Turner (Civ. App.) 193; S. W. 1087.

Facts and conclusions to be found.-It is not error to refuse to make a requested.
finding which in effect is a mere conclusion. Hollingsworth v. Wm. Cameron & Co. (Civ.
App.) 160 S. W. 644.

'

The trial judge is not required In finding facts to go into minute details as to damage
at various times to a number of crops, as embraced in 84 submitted questions. San An
tonio & A. P. Ry. Co. v. Mullan «nv, App.) 186 S. W. 782.

Requests for findings.-Under this article where the court had an order reciting ver

bal request to flle findings of fact and conclusions of law entered, a written request
was not a condition precedent, and court's failure to file them necessitated a reversal.
Dennis v. Kendrick (Civ. App.) 163 S. W. 693.

Plaintiff's request for the filing of conclusions of law and fact, not made until after
the overruling of her motion for new trial, held waived. Overton v. Colored Knights of
Pythias (Civ. App.) 173 S: W. 472.
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In the absence of a showing to the contrary, it will be presumed that the trial court
filing conclusions of fact and law did so pursuant to request. Todd v. St. Louis South
western Ry. Co. of Texas (Civ. App.) 173 S. W. 617.

Where defendants are dissatisfied with the court's general conclusion, they should
ask for findings upon specific points. Shaw v. Thompson Bros. Lumber Co. (Clv, App.)
177 S. W. 574.

Where the record does not show that findings of fact and conclusions of 'law were not
requested, it will, such findings and conclusions having been filed, be presumed that they
were requested. Broussard v. Le Blanc (Civ. App.) 182 S. W. 78.

The refusal to make a requested finding was not error where the trial court in an

other finding fully stated the matter requested to be found. Bogart v. Cowboy State
Bank & Trust Co. (Civ. App.) 182 s. W. 678.

Preparation and form in general.-The trial judges need not adopt the conclusions of
fact and law prepared by a party, so that an assignment of error that it did not do so

is bad, as appellant should have attacked the findings if it claimed that the facts did not

support them. Texas-Mexican Ry. Co. v. Reed (Civ. App.) 165 s. W. 4.

Separate statement of facts and law.-It is not reversible error for the court, stating
conclusions of fact and law, to state in the conclusion of law a conclusion of fact. Com
mercial Union Assur. Co. v. Gulf Refining Co. (Civ. App.) 174 S. W. 874.

Though a trial court's findings of fact and conclusions of law were somewhat mixed,
that is immaterial where the facts found sufficiently appear. Robert McLane Co. v.

Swernemann & Schkade (Civ. App.) 189 s. W. 282.

Sufficiency In ge·neral.-Oral statements of a party prior to the execution of a writ
ten contract were merged therein, and, though received in evidence without objection,
could not form the basis of a finding or judgment. Lock v. Citizens' Nat. Bank (Civ.
App.) 165 s. W. 536.

W nere the court found that a deposit was subject to the payment of checks generally,
but did not find that it was understood that the giving of a check should operate as an

assignment pro tanto, the findings warranted the legal conclusion that a check was not
.an. assignment. First Nat. Bank of Rising 'Star v. Texas Moline Plow Co. (Civ, App.)
168 s. W. 420. .

Where plaintiff sued certain carriers for injury to mules shipped, but the court made
.an unattacked finding that the mules were not injured during the trip, a judgment for de
fendants was properly rendered. Dickerson v. San Antonio, U. & G. Ry, Co. (Civ. App.)
170 s. W. 1045.

Findings, in suit against contractor and the surety on his bond to recover damages
for the breach of III building contract, held to support a judgment for plaintiff. Title
Guaranty & Surety Co. v. Barnwell (Civ. App.) 178 S. W. 694.

On trial of claim to attached property, findings as to possession, without finding on
issue as to whether attachment debtor's possession was as agent for claimant, held not
to support judgment· against the claimant. Clopton v . .Jolly & Terry (Civ. App.) 181 s.
W.562.

.

A conclusion of law on the merits must be supported by a finding of facts. Bogart
v. Cowboy State Bank & Trust Co. (Civ. App.) 182 s. W. 678.

In an action on a note and to foreclose a deed of trust, ·where defendants claimed a

'homestead, the trial court's failure to make 'finCiing of fact upon which its conclusion of
defendant's abandonment could have been based, made a judgment in accordance with
.such conclusion erroneous, and it required reversal. Id.

In action for breach of contract for the joint purchase of cattle, in which defendant
'brought cross-action for damage, a judgment disposing of cross-action adversely to de
fendant and decreeing that he take nothing by his cross-action was a sufficient compli
ance with defendant's request for a finding of fact and conclusion of law touching cross

.action. Eubank v, Bostick (Civ. App.) 194 S. W. 214.

Conformity to pleadings, issues and proofs.-Where the petition alleged that the note
was due October 1, 1906, a finding that it was due October 1, 1907, is not irresponsive
to the pleadings, where defendant's answer alleged the later date. Cox v. Thompson
(Civ. App.) 160 S. W. 604.

Findings of fact not responsive to any material issue in the case are immaterial, as

.are conclusions, of law based thereon. Spence v. Fenchler (Bup.) 180 s. W. 597.
A finding for a drawee of a draft, sued by the payee, who had cashed it for the draw

-er, that the drawer had a deposit with the payee sufficient to repay it, is unauthorized,
in the absence of plea of such fact. First Nat. Bank of Roswell, N. M., v. Browne Grain
C'o. (Civ, App.) 187 s. W. 489.

A plea having been, eliminated, by the sustaining of exceptions thereto, will not sus

tain a finding, and judgment thereon, for defendant. Id.

Failure to find on particular questions.-.Judgment against debtor's fraudulent grantee
.for· title and possession of land held not erroneous, though the evidence showed defend
.ant's equitable ownership of the land, where no finding on this question was made or

requested, and no exception taken to the failure to find. Landers v. McCutchan (Civ,
.App.) 161 S. W. 960.

Inconsistent findings and conclusions.-A finding that representations by an agent for
.an insurance company in selling stock involved future contingencies and were speculative
and conjectural held not inconsistent with other findings as to what the representations

I were. Cope v. Pitzer (Civ. App.) 166 S. W. 447.
.

In an action to enjoin a city from claiming land for a street, a finding that the pur
.chasers from plaintiff's ancestor were not informed of her intention that the land in con

troversy should not be opened for street purposes, held to conflict with a finding that
.plaintiff informed all such purchasers that the land was reserved. City of Kaufman v.

French (Civ. App.) 171 s. W. 831.
Construction and operatlon.-A finding' by the court that the evidence did not show.

that the defendants executed the note in suit is not a finding of forgery so as to bar a

recovery of the original debt, under the principle that one who frau.d�lently alters a ne

gotiable instrument cannot recover either on the note or the ortginal debt. Cox v .

• "Thompson (Civ. App.) 160 S. W. 604.
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In, a suit by the, sta.te over land which it claimed as part of the bed of a navigable
stream, held that findings of fact by the trial court, in view of the findings embodied in
the judgment, constituted a finding that the locus in quo was not a part of the b�d of the
stream at the time, a patent to it was granted by the state. State v. Macken (CIV. App.)
162 S. W. 1160.

Where an answer set up facts showing partial payment on the note sued on, a finding
that plaintiff's assignor was "indebted" to defendant, and a conclusion of law that de
fendant was entitled to a "set-off" as against such assignor, will be- treated as a finding
of a partial payment. Ra.he v. Yett (Civ .. App.) 164 S. W. 30.

A finding held not equivalent to a finding that testator agreed that his adopted daugh
ter should shareIn his estate. Masterson v. Harris (Sup.) 174 S. W. 570, answer to cer

tified questions conformed to (Civ, App.) 179 S. W. 284.
That defendant verbally promised to pay the debt of another to plaintiff does not

appear from the record; there being' mere findings of testimony given, and a conclusion
of law, declaring it immaterial whether he promised. Nalle & Co. v. Costley (Civ. App.)
174 S. W. 625.

In an action for a broker's commission, findings held equivalent to a finding that the
broker had procured a purchaser ready, willing and able to buy. Babcock v. Glover
(Civ. App.) 174 S. W. 710'.

A general finding at variance with a specific finding must be disregarded. St. Louis
S. W. Ry. Co. of Texas v. Miller & White (Civ. App.) 176 S. W. 830.

In an action for the purchase price of potatoes, .a, finding held to mean that the buyer
believed in good faith that the potatoes belonged to the undlaclosed agent. Hudgins Prod
uce Co. v. J. R. Beggs & Co. (Civ. App.) 185 S'. W. 339.

In a suit to cancel deeds, findings of court held not to authorize the conclusion that
plaintiff was estopped from claiming invalidity of deeds as against a bona fide purchaser
from the grantee. King v. Diffey (Civ. App.) 19'2 S. W. 262.

In action against railroad for carrying plaintiff past her station, held that finding
that conductor told plaintiff she would have to change cars, as train did not stop at her
destination, but that plaintiff did not so understand it, should be construed as a finding
that conductor told plaintiff she would have to change cars for her destination. Texas
& P. Ry. Co. v, Lathrop (Civ. App.) 192 S. W. 1080.

Objections, exceptions and revlew.-Findings of fact and conclusions of law not filed
within the time required by law cannot be considered on appeal. Standard Paint & Wall
Paper Co. v. Rowan (Civ. App.) 168 S. W. 261.

Where findings of fact were not filed within 10 days after the adjournment of the
trial term, as required by Rev. Civ. St. 1911, art. 2075, findings made thereafter are not
a part of the appellate record. Houston Oil Co. of Texas v. Ragley-McWilliams Lumber
Co. (Civ. App.) 1'62 S. W. 1183.

On appeal from an order denying a motion for the appointment of a clerk pro tern.,
an allegation in the motion that the clerk was a party to the suit held insufficient to con

stitute a finding of that fact of record on appeal. Kruegel v. Williams (Civ. App.) 168
S. W. 1062.

Findings of fact and conclusions of law, filed by the trial court at the request of a

party, are properly part of the record, and will not be stricken frOID! the transcript.
Gutheridge v. Gutheridge (Civ. App.) 169 S. W. 452.

A sttouiatton between counsel as to certain evidence held not affected by the court's
refusal to em.body the facts admitted by the stipulation in the findings of fact but could
be considered on appeal as an admitted fact. Hollingsworth v. WID. Cameron & Co. (Civ.
App.) 160 S. W. 644.

"

When conclusions of fact are voluntarily filed by the trial court, neither party iSI re

quired to take notice, and no exception to the conclusions and no assignments of error

are required of parties against whom such findings are made to entitle them to attack
the judgment on the ground that it is unsupported by the evidence. Le Blanc v. Jackson
(Civ. App.) 161 S. W. 60.

, Under this article, where facts found sustained judgment and there was no exception
to any conclusion of fact or request for addrttonal, findings, and no finding was attacked
for want of evidence, judgment will be affirmed. Landers v. McCutchan (Civ. App.) 161
S. W. 960.

If appellant, after requesting written findings of fact, agreed that they need not be
filed within the statutory period, he thereby waived his right to have such findings made
a part of the record. Houston Oil Co. of Texas v. Ragley-McWilliams Lumber Co. (Civ.
App.) 162 8'. W. 1183.

Where it is desired to present on appeal the refusal of the trial court to file conclu
sions of law and fact as requested, the matter must be presented by an appropriate bill
of exceptions. Sewall v. Colby (Civ. App.) 163 'S. W. 694.

Though the record contains a written request to the' court to file its written findings
of fact and conclusions of law, the court's failure to comply cannot be tak.en advantage
of on appeal without exceptions. Moore v. Moore (Giv. App.) 159 S. W. 896.

In action for breach of contract for joint purchase of cattle, in which defendant filed
a cross-action and plea in reconvention for damages, on state of record showing no ap
proval of the bill of exceptions thereto, failure of court to make finding and conclusion
of law in regard to plea in reconvention held not reversible error. Eubank v. Bostick
(Civ. App.) 194 S. W. 214.

,

.

Plaintiff, not availing himself of admissions in the answer, but resorting to proof
of facts· at variance therewith, could not complain of findings contrary to the admis
sions. Commercial Union Assur. Co. v. Gulf Refining Co. (Civ. App.) 174 S. W. 874.

Under Rev. St. 1911, art. 1991, it is not a prerequtsrte to perfecting an appeal that the

appealtng party shall move for a new trial, where the trial below is without a jury.
Craver v. Greer (Bup.) 1791 S. W. 862.

Under Rev. St. 1911, arts. 1612, 1989-1991, rules 24, 69i, for Courts of Civil Appeals
(142 S. W. xii, xxii), and rule 7la (145 S. W. vii), held that motion for new trial was a

prerequistte to the consideration of asstgnments of error other than 'those rundamental
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in character. Craver v. Greer (Civ. App.) 178 S. W. 699, certified questions answered

(Sup.) 179 s. W. 862, answer to certified questions conformed to (Civ. App.) 182 8". W.
368.

Under Rev. St. 1911, art. 1612, as amended by Acts 33d Leg. c. 136, and articles 1987-
1991, exceptions to' conclusions of law and findings of fact by the court held sufficient
without motion for a new trial and bills of exceptions thereto. Walsh v. Methodist Epis
copal Church, South, of Paducah (Civ. App.) 173 s. W. 241.

Acts 33d Leg. c. 136, making the assignments of error in the motion for a new trial
the assignments on appeal, does not change the rule that no motion for a new trial need
be filed in cases tried to the court, in which findings of fact and conclusions of law
are filed. Dees v. Thompson (Civ. App.) 166 S. W. 56.

.

A motion for a new trial is not a prerequisite to an appeal, where the case was

tried by the court and conclusions of fact and law were prepar ed and filed. Moore v,
Rabb (Civ. App.) 159 s. W. 85.

Where a cause was tried to the court, and separate findings of fact and conclusions
of law were filed, a motion for new trial is unnecessary to entitle the defeated party to
assign errors in the court's findings. Cooney v. Dandridge (Civ. App.) 158 S. W. 178.

Where the judgment was proper and the conclusions of law were simply comments
on the probative force of the facts found, the judgment will not be interfered with on

account of errors in the conclusions. Shields v. Perrine (Civ. App.) J,$1 S. W. 232.
All reasonable intendments will be indulged on appeal to support' the findings.

Bean v. Cook (Civ. App.) 182 S. W. 1166.
Where a party desires review of the judge's conclusion, he should call attention to

alleged insufficiency of evidence in a motion for new trial. North American Ins. Co.
v. Jenkins (C1v. App.) 184 s. W. 307.

The court on appeal cannot say that the conclusion reached by the trial judge was

erroneous in the absence of a statement of facts. Id. ,

A railroad having the right to fence its right of way is not bound by the finding of
the trial judge that the fence was not necessary to the safe operation of its tracks and
was an additional servitude on land taken by eminent domain, although it failed to except
to suchftndlng. Craig v. Ft. Worth & D. C. Ry. Co. (Civ. App.) 185 S. W. 944.

A finding unexcepted to in the trial court and not challenged on appeal must be
taken as conclusive for purposes of the appeal. Texas Co. v. Charles Clarke & Co.
(Civ. App.) 182 S. W. 351.

Where appellarrt excepted and filed notice of appeal after the filing of findings of
fact and conclusions of law, and after expiration of the term filed an objection to the
same, but the matter was not brought to the attention of the trial court, appellant can

not complain of them on appeal. Broussard v. Le Blanc (Civ. App.) 182 S. W. 78.
Cross-assignments of error filed by appellees, attacking findings of the trial court

to which they did not except in the court below, could not be considered. Bridgewater
v. Hooks (Civ. App.) 159 S. W. 1004.

A finding of fact not excepted to is conclusive upon appeal. Bancroft v. Emerson
Brantingham Improvement Co. (Civ. App.) 194 s. W. 991.

Presumptions In aid of JUdgment.-In suit against debtor's fraudulent grantee, find
ing against his claim of equitable ownership, based on his claim that he furnished the
consideration for the debtor's purchase, held to be implied from the judgment against
him. Landers v. McCutchan (Civ. App.) 161 s. W. 9'6-Q.

Where the trial court found that a life insurance company was ready to issue stock,
forming a part of an increase of the capital stock of the company to a 'subscriber upon
his paying the note given for the purchase price thereof, it must be presumed, in aid
of the judgment against the subscriber, that the company had complied, or was ready
to comply, with the statutory requirements for increasing its capital stock. Cope v.
Pitzer (Civ. App.) 166 S. W. 447.

In an action against a carrier for injuries to goods, that the court gave judgment for
their value and awarded the goods in their injured condition to the carrier did not im
ply a finding that the injured goods were of any special value. Chicago, R. I. & G. Ry.
Co. v. Bell (Civ. App.) 168 s. W. 396.

Where the court filed no findings of fact or conclusions of law, the court on ap
peal must indulge every reasonable presumption in support of the judgment. First State
Bank of Amarillo v. Jones (Civ. App.) 171 S. W. 1057, judgment reversed (Sup.) 183 s.
W.874.

Where no findings of fact were filed in trial court, appellate court must assume that
all issues of fact were resolved in favor of appellee. Corbin v. Booker (Clv, App.) 184
s. W. 696.

Where there is no statement of facts in the record, the court on appeal will presume
the facts necessary to the judgment and susceptible of proof on the pleadings to have
been' proved; but the rule does not apply where the record contains findings of fact and
conclusions of law therefrom. Baldwin v. Drew (Civ. App.) 180 S. W. 614.

To support a judgment for the insured, it will be presumed that the court found that
the insurance company waived the requirement of proof of loss where there was evi
dence to support such finding. St. Paul Fire & Marine Ins. Co. v. Huff (Civ. App.) 172
s. W. 755.

In a suit tried to the court, where there was competent evidence, it must be assum
ed that the court based its finding thereon, and not on incompetent evidence. United
States Fidelity & Guaranty Co. v. Hall (Civ. App.) 173 s. W. 892.

Where court on plea of privilege erroneously found that guaranty amounted to fraud
ulent representation. finding as to plainUff's belief held not to be presumed in the ab-
sence of evidence. Holmes v. Coalson (Civ. App.) 178 s. W. 628. .

Where a case was tried to the court which did not file any conclusions of fact or
law, but rendered general judgment, the appellate court will impute to the trial court
findings in support of the judgment if there is any evidence to support them. South
ern Wells Sales Co. v. Easthani., (Civ. App.) 181 S·. W. 6!)8.

Where the evidence warranted a finding of facts sufficient to support the judgment,
but such a finding was not included in the court's. written findings, it. will be presum-

573



Art. 1989 COURTS-DISTRICT AND COUNTY-PRACTICE IN (Title 37

'ed that such facts were found. National Live Stock Ins. Co. v. Warren (Civ. App.)
181 S. W. 790.

Though, in an action tried' to the court, incompetent evidence was received, it will
be presumed that the trial judge was not affected by such evidence. Broussard v. Le
Blanc (Civ. App.) 182 s. W. 78,

Where the evidence is sufficient to warrant finding by the trial court of a fact jus
tifying the judgment rendered, the Court of Civil Appeals will presume in support of the
judgment below that the trial court so found. Wilson v. Avery Co. of Texas (Civ.
App.) 182 S. W. 884.

Art. 1990. [1333] [1333] Court to render judgment on special ver-

dict or conclusions, unless set aside, etc.
Cited, Posey v. Adam Schaaf Co. (Civ. App.) 189 S. W. 977.

Judgment notwithstanding verdict.-See notes under' art. 1994, note 59.

Rendering judgment or setting aside verdict.-In view of this article, the findings
or the trial judge cannot be contradicted or affected by oral declarations of the judge,
though such declarations are embodied in a bill of exceptions. Long v. Smith (Civ.
App.) 162 S. W. 25. .

Under this article and arts. 1985, 1986, held that, on special verdict entitling one of
parties to judgment, the trial court must either set aside verdict and grant new trial,
or render judgment in conformity with verdict. Crawford v. Wellington Railroad Com
mittee (Civ, App.) 174 S'. W. 1004.

The court had no power to render judgment in disregard of the jury's findings; its
power being limited to setting aside the verdict and granting new trial. Postal Tele
graph Cable Co. of Texas v. De Krekko (CiY. App.) 1791 S. W. 525.

Under arts. 1986, 1990, 1994, the court must conform the judgment to the special
findings of the jury. McLemore v. Bickerstaff (Civ. App.) 179 S. W. 53'6.

It was error for the court on facts found by the jury in favor of the defendant to
render judgment for the plaintiff. Hayes v. G. A. Stowers Furniture Co. (Civ. App.) 180
S. W. 149.

.

In an action for destruction of 101;4 acres of growing spinach, where the jury spe
cially found that only 5 and. a fraction acres had been destroyed, It is improper for the
court to assess damages on the basis of the destruction of the entire crop. Houston &
T. C. R. Co. v. Walsh (Civ. App.) 183 S. W. 18.

.

Under this article the trial court cannot disregard the findings of the jury upon spe
-Cial issues involving material facts. Essex v. Mitchell (Civ. App.) 183 S. W. 399.

The court, in a: divorce suit, may set aside the verdict of the jury before judgment.
Grisham v. Grisham (Civ. App.) 185 S. W. 959.

The court, trying a divorce suit, may grant new trial after judgment entered upon
the jury's verdict. Id.

Under this article the court could not enter judgment for defendant, notwithstand
ing the jury's verdict for the pla.irrtiff. Fireman's Ins. Co. v. Jesse French Piano & Or
gan Co. (Civ. App.) 187 S. W. 691..

Where jury found that proposed will has been revoked court could not admit will
to probate. Palmer v. Logan (Civ, App.) 189 S. W. 761.

.

Where verdict on special issues is unambiguous, judgment must be entered thereon
or new trial granted. First Texas State Ins: Co. v. Burwick (Civ. App.) ,193 S. W. 165.

Under the statute the court must enter judgment in accordance with the jury's find
ings, whether or not they be correct. Ketchum v. Boggs (Civ. App.) 194 8'. W. 201.

Review.-Under this article, where facts found sustained judgment and there was

no exception to any conclusion of fact or request for additional findings, and no finding
was attacked for want of evidence, judgm,ent will be affirmed. Landers v. McCutchan

(Civ. App.) 161 S. W. 960.
.

Under this article, where facts found by the court sustained judgment, and there
was no exception to any finding or request for additional finding, the judgment will not
be disturbed for insufficiency of evidence to support findings. Seedig v. First Nat. Bank
of Clifton (Civ. App.) 168 S. W. 445.

Under this article and art. 1986, party cannot complain of a judgment conforming to
a special verdict as unsupported by evidence, where he did not assign error to refusal
to set aside verdict. Blackwell v. Vaughn (Civ. App.) 176 S. W. 9112.

Under Rev. St. 1911, arts. 1612, 1989-1991, rules 24, 69, for Courts of Civil Appeals
(142 S. W. xii, xxii), and rule 71a (145 S. W. vii), held that motion for new trial was a

prerequisite to the consideration of assignments of error other than those fundamental
in character. Craver v. Greer (Civ. App.) 178 S. W. (i99, certified questions answered
(Sup.) 179 S. W. 862, answer to certified questions conformed to (Civ. App.) 182 S'.
W. 368.'

Notwithstanding this article and art. 19>91, requiring judgment to be rendered on sep
arate conclusions of fact by the judge, where there is no statement of facts and there
are findings of fact, such findings will support the judgment, although not stating af
firmatively every fact necessary to support. Producers' Oil Co. v. Snyder (Civ. App.)
190 S. W. 514.

.

Under this article and art. 1991, authorizing appeals without a statement of facts up
on noting exceptions on the record in the judgment entry, and Supreme Court rule 71a
(145 S. W. vii), requiring motions for new trial except where not required by statute, a

motion for new trial is unnecessary on appeal from judgment entered on a special jury
verdict. Varley v. Nichols-Shepard Sales Co. (Civ. App.) 191 S. W. 611.

Notwithstanding this article and art. 19&6, as to conclusiveness of special verdict on

parties and court, such special findings may; in view of articles 1612, 2023, Court of Civ
il Appeals rule 24 (142 S. W. xii), and nile ,(lii for district and county courts (145 S'. W.
vii), be attacked on motion tor new trial, and its refusal reviewed on appeal. Hale
County v. Lubbock County (Civ. App.) 194 S. W. 678.

Sufficiency of evidence to support findings . .!_See notes under art. 1985.
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Art. 1991. [1333] [1333] Exceptions to conclusions or judgment
noted in judgment; appeal, etc.; transcript.

Exceptions and motions for new trial.-Under this article the party excepting to a

judgment held entitled to appeal on a statement of facts without having conclusions of
fact and law filed and to attack the sufficiency of the evidence as matter of law to sup

port the judgment. Cornelius v. Harris (Civ. App.) 163 S. W. 346.
Where appellant, in action tOI court, has failed to move for new trial, only funda

mental errors will be considered, unless he has excepted to the judgment and caused the
filing of findings and con,clusions or brought up a statement of facts. Commonwealth
Bonding & Casualty Ins. Co. v. Cator (Civ. App.) 175 S. W. 10'74.

An appellant may complain of a judgm.ent because contrary to the findings of fact
without excepting to the findings. St. Louis S. W. Ry. Co. of Texas v. Miller & White
(Civ. App.) 176 s. W. 830.

-

Under this article it is not a prerequisite to perfecting an appeal that the appealing
party shall move for new trial, where the trial below is without a jury. Craver v. Greer
(Sup.) 179 8'. W. 862, answering certified questions (Civ, App.) 178 S. W. 600, and answer

conformed to (Civ. App.) 182 S. W. 368.
Under Rev. St. 1911, arts. 1612, .1989-1991, rules 24, 69, for Courts of Civil Appeals

(142 S. W. xii, xxii), and rule 71a (145 S. W. vii), held that motion for new trial was a

prerequisite to the consideration of assignments of error other than those fundamental
in character. Craver v. Greer (Civ. App.) 178 s. W. 699, certified questions answered
(Bup.) 179 s. W. 862, answer to certified questions conformed to (Civ. Ayp.) 182 s. W.
368.

Under Rev. St. 1911, art. 1'612, as amended by Acts 33d Leg. c. 136, and articles 1987-
1991, exceptions to conclusions of law and findings of fact by the court held sufficient
without motion for a new trial and bills of exceptions thereto. Walsh v. Methodist
Episcopal Church South, of Paducah (Civ. App.) 173 S. W. 241.

Notwithstanding this article and art. 1990, requiring judgment to be rendered on sep
arate conclusions of fact by the judge, where there is no statement of facts and there
are findings of fact, such findings will support the judgment, although not stating affirm
atively every fact necessary to support. Producers' Oil Co. v. Snyder (CiY. App.') 190 S.
W.514.

Where appellee did not complain of judgm.ent for him on account of its failure to
dispose of damages presented by the pleadings, either in lower court or in Court of
Civil Appeals, he acquiesced therein. Pitt Y. Gilbert (Civ. App.) 190 S. W. 1157.

Under this article and art. 1990, providing for entry of judgment on specia.l verdicts,
and Supreme Court rule 71a (145 S. W. vii), requiring motions for new trial except where
not required by statute, a motion for new trial is unnecessary on appeal from judgm.ent
entered on a special jury verdict. Varley v, Nichols-Shepard Sales Co. (Civ. App.) 191
S. W. 611.

Under this article and art. 1612, and district court rule 71a (145 S. W. vii), motion
for new trial held unnecessary in case tried without a jury, where conclusions of fact
and law are filed and exception taken. Wilkerson v. Stasney & Holub (Civ. App.) 179
S. W. 669.

'Under this article' a party appealing from the judgment, rendered by the court
without a jury, need not file a motion for new trial. Commonwealth Bonding & Casu
alty Ins. Co. v. Cator (Civ. App.) 175 s. W. 1074.

Under this article and art. 1990, the right of appeal attaches in a case tried without
a jury, where the trial court files separate findings of fact and conclusions of law, and
a motion for new trial is not required. Cooney v. Dandridge (Civ, App.) 158 S. W. 177.

A cross-assignment of error assigning insufficiency of judgment will not be consid
ered, where record does not show that appellee excepted to judgment and had such ex

ception noted as required by this article. Levy v. Engle Bros. Co. (Civ. App.) 192 S.
W. 548.

Where record contains statement of facts, court's findings may be attacked under
exception to Iudg'ment. De Bruin v. Santo Domingo Land & Irrigation Co. (Civ. App.)
194 S. W. 654.

An exception to the judgment is sufficient to authorize a challenge of the trial
court's findings of fact. St. Louis, B. & M. Ry, Co. v. Paine (Civ. App.) 188 S. W. 1033.

Under this article an exception to the judgment authorirzes a review of findings of
fact and conclusions of law. Arlington Heights Realty Co. v. Citizens' Ry, & Light C()'"
«sv, App.) 160 S. W. 1109.

An exception to a judgment authorizes the excepting party to assail the finding on
which the judgment is based, if not supported by the statement of facts in the rec

ord, without an exception to any specific finding. Edwards v. Youngblood (Civ. App.)
160 S. W. 288; see, also, notes under arts. 1612, 2019, 2068.

Art. 1992. [1333] [1333] No submission of special issues unless
requested.

See art. 1984a and notes.
Cited, Wood v. J. M. Radford Grocery Co. (Civ. App.) 164 S. W. 1070.
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CHAPTER FIFTEEN

JUDGMENTS
Art.
1994. Judgments, how framed.
1995. For or against one or more plain

tiffs, etc.
1995a. Contribution between tort feasors on

payment of judgment.
1997. But one final judgment.
1998. Judgment may pass title, etc.

Art.
1999. Court shall enforce its own decrees;

in certain cases, how.
2000. Judgments of foreclosure of liens.
2004. Judgments against executors, etc.
2005.. Against executors acting independ-

ently of probate court.
2006. Against partners when all not sued.
2007. Confession of judgment.

Article 1994. [1335] [1335] Judgments, how framed.
Cited, Cisco Oil Mill v. Van Geem (Civ. App.) 166 S. W. 439; Hale County v. Lub-

bock County (Civ. App.) 194 s. W. 678.
•

1. Entry of judgment.-A mere notation by the trial judge on his docket is not a

part of the judgment and cannot be relied on as a judgment under the doctrine of res
judicata. Cow Bayou Canal Co. v. Orange County (Civ. App.) 158 S. W. 173.

Where the record did not show that appellants objected to rendition of judgment on
the last day of the term, the objection cannot be urged on appeal. Knight v. England
(Giv. App.) 175 S. W. 480.

The "judgment" of a court is what the court pronounces; its "rendition" is the
judicial act by which the court settles and declares the decision of the law upon the mat
ters at issue; and its "entry" is the ministerial act by which the induring evidence of
the judicial act is afforded. Moore v. Toyah Valley Irr. Co. (Civ. App.) 179 S. W. 550.

4. Sufficiency and certainty of determination In general.-A judgment for the "sum
of $---, being the amount of" a replevy bond, was not void for uncertainty, if the
bond was in the record and the amount thereof was fixed, under the rule that a judgment
is certain which can be made certain. Lester v. Gatewood (Civ. App.) 16G S. W. 389.

A deeree awarding to individuals the control and possession of property of an irri
gation company and restraining the holders of the majority of the stock from voting
it held indefinite and uncertain and incapable of performance. Arno Co-operative Irr.
Co. v. Pugh (Civ. App.) 177 S. W. 001.

That judgm.ent setting apart land describes it as having been rendered in one coun

ty, when it was rendered in another, does not prevent the title being a good marketable
one. Nelson v. Butler (C'iv. App.) 190 S·. W.' 811.

5. -- I n trespass to try title.-In trespass to try title to land which was inclosed
by plaintiffs, a verdict for them, which did not accurately describe the land in contro
versy will sustain a judgment for plaintiffs for the land inclosed, where the verdict ·could
be construed as a finding in plaintiff's favor either on a question of boundary or adverse
possession. Schubert v. Voges (Civ. App.) 169 s. W. 402.

That the description in a judgment for pla.irrtlff in trespass to try title did not con

form to its pleadings held not to require a reversal, where defendants filed a cross

action putting in controversy the title to additional land, and the court decreed that they
take nothing in their cross-action. Bundick v. Moore-Cortes Canal' Co. (Civ. App.) 177
S. W. 1080.

13. Condltlons.--0n setting aside an exchange of land for fraud, after plaintiff had
transferred to a bona fide purchaser notes executed by defendant for the difference in
the agreed values, the judgment should provide that execution in favor of defendant
should not issue for that part of the judgment in his favor for the value of the notes
transferred until he paid a part thereof. Maddox v. Clark (Civ. App.) 163 S. W. 309.

In proceedings against nonresident defendant wherein writ of garnishment is
sued out, it is proper to follow general judgment establishing debt against defendant by
restrtction limiting its execution to property in custody of court. Studebaker Harness
Co. v. Gerlach Mercantile Go. (Civ. App.) 192 S. W. 515.

14. Validity and partial invalidlty.--In an action against a bank as guarantor of a

note, the judgment recited that the bank had made default, although duly cited, though
in fact the bank had an answer on file. Held, that as the answer merely pleaded ultra

vires, and as the judgment recited that evidence was introduced to prove the cause

of action, the judgment was not invalid on account of such' false recital. First Nat.
Bank v. Thurmond (Civ. App.) 159 S. W. 164.

A judgment against an Insane person is voidable only, not void. Pyle v. Pyle (Clv.
App.) 159 S. W. 488.

Where infants sued as adults were duly served with process and the proceedings of
the trial did not disclose that they were infants, a judgment against them was voida
ble only. Kelly v. Kelly (Civ. App.) 178 s. W. 686.

Judgment against vendor and vendees on notes given the vendor and indorsed over

by him was not void because based in part on 'notes not due. Ochoa v. Edwards (Crv,
App.) 189 s. W. 1022.

'

In suit against nonresident debtor wherein writ of garnishment was sued out, fail
ure of court to limit execution of judgment in main suit to property reached by garnish
ment proceedings will not render entire judgment void. Studebaker Harness Co. v.

Gerlach Mercantile Co. (Civ. App.) 192 s. W. 545. ,

In a suit by private citizen under authority of Rev. St. 1911, art. 4674, to enjoin an

incorporated club from maintaining a liquor nuisance, where petition does not allege
that club permitted playing of cards or games to be played with cards upon its prem.ls
es, and proof does not show such acts, that part of decree enjoining club from permit
ting such games on its premises was error. Rowan v, Stowe (Civ. App.) 193 s. W. 434.
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Where judgment and sheriff's return on citation in a divorce action were sufficient
to show personal service on defendant therein, it was not void, but merely voidable up
on showing by evidence aliunde record that it was invalid. Swearingen v. Swearingen
(Civ. App.) 193 S. W. 442.

15. Construction and operation.-A judgment construed in connection with the
court's findings held a determination of defendant's cross-complaint therein and was

therefore final. Bowles v. Belt (Civ. App .. ) 159 S. W. 885.
A judgm.ent which recited the appearance, etc., of the parties and that "the court,

having heard the pleadings, the evidence, and the argument of counsel, and fully under
standing the matter, is of the opinion that the law is with plaintiffs," held to have pass
ed upon the defenses raised by defendants. Thomas Goggan & Bros. v. Morrison (Civ.
App.) 163 S. W. 119. I

A judgment in favor of plaintiff on one only of his claims held an implied finding
against another of plaintiff's claims. Garrett v. A. G. McAdams Lumber Co. (Civ, App.)
163 S. W. 320'.

One against whom a judgment operates. cannot, as a rule, be denied the advantage
of its operation in his favor. Masterson v. Harris (Sup.) 174 8. W. 570', answer to certi
fied questions conformed to (Civ. App.) 179 S. W. 284.

A judgment that plaintiff was not entitled to attached property because the debtor
became a bankrupt within four months after attachment is not an adjudication that oth
er creditors were entitled to the property. Dyke v. Farmersville Mill & Light Co. (Civ.
App.) 175 S. W.' 478.

A judgment held not to show on its face that a defendant did not appear at the
trial as the record showed he did. Baugh v. Baugh (Civ. App.) 175 S. W. 725.

A direction in a judgment that both defendants should be jointly Iiable for costs
held not nullified by subsequent provision that in case of deficiency the balance should
be collected from one of the defendants. .Tones v. Gough (Civ. App.) 175 S. W. 110'7.

Judgment against defendant, as manager of a theater and agent of another, render
ed on petition referring to defendant in the same way, is a personal judgment. Weis
v. Skinner (Civ. App.) 178 S. W. 34. .

In action by irrigation company and its lienor to set aside a judicial sale of the
company's property, with cross-action by purchaser's assignee against lienor, judg
ment for assignee against lienor held contradictory and erroneous. Trans-Pecos Land
& Irrigation Co. v. Arno Co-operative Irr. Co. (Civ. App.) 180' S. W. 928.

A judgment based on findings duly made cannot be said to deprive of property with
out compensation. COChran v. Gibson (Civ. App.) 191 S. W. 161.

Record showing that court "is of the opinion that said plea (in abatement) is not
well taken * * * and is overruled" held to show an overruling of plea on its merits
and not sustaining of exception. Schaff v. Nash (Civ. App.) 19.3 S. W. 469.

18. Service of process.-Process and returns, see arts. 185()'-1885, and notes.
Where the judgment recited due service on the principal defendant, plaintiff cannot

complain on appeal that such defendant was not cited by the intervener who sought to
foreclose lien superior to that of plaintiff. Neblett v: Barron (Oiv. App.), 160'1 S. W. 1167.

Judgment against nonresident debtor, cited only by publication, would have been
void without garnishment proceedings against purchaser of debtor's stock of goods in
bulk, because court would have had no jurisdiction either of defendant's person or of
any property. Studebaker Harness Co. v. Gerlach Mercantile Co. (Civ. App.) 192 S. W.
545.

20. Collateral attack in gener-al.-In a collateral attack on a judgment for the
amount of a replevy bond, the question whether the judgment should have been for
the amount of the bond or for the value of the property replevied cannot be consid
ered. Lester v. Gatewood �iv. App.) 166 S. W. 389.

A judgment held conclusive on collateral attack, though voidable, where not void.
Baker v. Stephenson (Civ. App.) 174 S. W. 970'.. .

',.,
.

Upon collateral attack on a judgment of a domestic court it will, where .the action
was within the court's general jurisdiction, be presumed that the necessary jurisdictional
facts existed, though they do not appear of record. Ferrell-Michael Abstract & Title Co;
v. McCormac (Civ. App.) 184 S. W. 10'81.

21. -- Invalidity In general.-A judgment of a court of competent jurisdiction, if
it be void, may be collaterally attacked at any time and in any proceeding where it is
urged in support of any right. Hill & .Tahns v. Lofton (Civ. App.) 165 S. W. 67.

A void judgment may be attacked in any proceeding by anyone. Bonougli· v.
Brown (Civ. App.) 185 S. W. 47.

A Iudgment, the invalidity of which is apparent upon the record, may be success
fully attacked at any time and under ,any circumstances. McCamant v. McCarnant
(Civ. App.) 187 S. W. 10'96.

Where final judgment in partition shows that commissioners departed from the first
judgment and their instructions and substituted other lands for those directed to be par
titioned, the judgment is void, and subject to collateral attack. Adkins v, Gillespie (Civ.
App.) 189 S. W. 275.

�2. -- Want of jurisdiction.-A judgm,ent rendered at a. time when the court had
no jurisdiction over the subject-matter is void and open to collateral attack. Waterman
Lumber & Supply Co. v. Robins (Ctv. App.) 159 S. W. 360.

.

The want of jurisdiction must be ascertained from the record alone. Id.
A presumption in favor of a court of general jUrisdiction acting within the ordi

nary scope of its powers and upon a SUbject-matter within its jurisdiction arises only
as to Jurtsdtcttonal facts on which the record is silent, but the regularity of a judgment
will not be presumed against a record disclosure that the court exceeded its jurisdiction.
Hill & .Tahns v. Lofton (Civ, App.) 165 S. W. 67.

'

A judgment rendered by a court without legal organization or without jurisdiction of
the SUbject-matter or jurisdiction of the person, or which has lost such jurisdiction, is
absolutely void. Id. \

The judgment and all other proceedings of a court inherently without power to hear
and determine the suit are mere nullities. Pecos & N. T. Ry. Co. v. Rayzor, 172 S.
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W. 1103, 106 Tex. 544, answer to certified questions conformed to (Civ. App.) 174 S. W.
916.

A judgment is not void, so as to be subject to collateral attack, because rendered
without bringing defendant into court, unless the want of authority over him appears
in the record. Gallagher v. Teuscher & Co. (Civ. App.) 186 S. W. 409.

Party affected by judgment obtained in suit by publication has right to show by rec

ord, either in direct or collateral proceeding, that there was no service, or such facts as
show court did not have jurisdiction, or render the judgment void. Gerlach Mercantile
Co. v. Hughes-Bozarth-Anderson Co. (Civ. App.) 1891 S. W. 784.

A judgment of a domestic court of general jurisdiction, void upon its face for lack
of jurisdiction, may be collaterally attacked. Harris v. Wise (Civ. App.) 191 S. W. 588.

Where a judgment is silent regarding the method of service, the record on collateral
attack may be examined to determine its validity. Stockyards Nat. Bank v. Presnall
(Sup.) 194 S. W. 384.

A judgment cannot, upon collateral attack, be held void because defendant was a

nonresident, where the record fails to establish such fact. Id.
In a collateral attack upon a judgment, the method of service can be determined

only by the record. Id.
23. -- Rights of parties or third persons to impeach judgment.-Chattel mort

gagee held neither party nor privy to action to enforce lien on property of mortgagor;
hence he may collaterally attack the judgment by evidence dehors the record. Ferrell
Michael Abstract & Title Co. v. McCormac (Civ. App.) 184 S. W. 10'81.

24. -- Effect of recitals in r-ecord or judgment.-Where a judgment foreclosing a

tax lien recited proper process and service, such recital imported absolute verity on col
lateral attack, and plaintiff in trespass to try title could not show that the recital was

erroneous. Hollingsworth v. Wm. Cameron & Co. (Civ. App.) 160 S. W. 644.
Where it was alleged that a certain judgment, execution upon which was sought to

be restrained, was upon a replevy bond, and that it stated it was for the amount of the
bond, it will be conclusively presumed that the bond was a record in the cause in
which the judgment was rendered. Lester v. Gatewood (Civ, App.) 166 S'. W. 389.

In proceeding collateral to judgment, such as a garnishment proceeding, if judg
ment on- its face shows jurisdiction, party claiming under it is not required to go further.
Gerlach Mercantile Co. v. Hughes-Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784.

25. -- Errors and irregularities.-A judgment, though erroneous for taxing as

costs against successful infant defendants the compensation allowed their guardian ad
litem, is not subject to collateral attack, Simmons v. Arnim (Civ. App.) 172 S. W. 184.

26. -- Fraud or perjury.-As between parties, and privies, a judgment obtained
by fraud is not absolutely void, but voidable. Young v. Bank of Miami (Civ. App.) 175
S. W. 1102.

In a suit to recover homestead property, if there was an agreement by the husband
in fraud of the homestead rights of his wife, or mistake or fraud whereby the judg
ment was not entered in accordance with the true agreement, the judgment could only
be set aside in a direct proceeding. Brown v. Foster Lumber Co. (Civ. App.) 178 S. W.
787.

27. -- Foreign judgment.-Judgment of a. court of foreign jurisdiction can be col
laterally attacked for want of jurisdiction by parties or prtvies.: even by evidence dehors
the record. Ferrell-MichaeJ Abstract & Title Co. v. McGormac (Civ. App.) 184 S. W.
1081.

28. -- What Is collateral attack.-Claim that an order appointing an administra
tor de bonis non, and a.uthorizing the sale of an unlocated balance of a headright cer

tificate was without jnrisdiction of the probate court because the estate had been finally
closed was a collateral attack on the order.

'

Waterman Lumber & Supply Co. v. Robins
(Giv. App.) 159 S. W. 360.

An objection to a copy of an order, authorizing the sale o,f the assets of a national
bank, authenticated by the Comptroller of the Currency, but which does not show that
it was ever entered in a court of record, is not a collateral attack upon an order of court.
Tourtelot v. Booker (Civ. App.) 160 S. W. 293.

An attack on a judgment is not necessarily collateral because made by a cross-bill;
the parties, court, and subject-matter being the same as in the original suit. Patrucio v.

Selkirk (Civ. App.) 160 8'., W. 635.
The rules against collateral attack of a judgment apply in a proceeding to revive

it. Gallagher v . Teuscher & Co. (Civ. App.) 186 S. W. 409.
Attack by garnishee on original judgment against defendant, amended after term to

correct mistake in entry, is a collateral attack. Gerlach Mercantile Co. v. Hughes
Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784.

Suit to enjoin execution upon judgment on ground that judgment was absolutely
void, which did not pray to vacate judgment, is collateral and not direct attack. Tex�s
Cent. R. Co. v. Hoffman (Civ. App.) 1� S. W. 1140.

29. Conclusiveness of judgment In generaI.-A decision of the court on appeal af
firming a judgment for plainUff suing a city on warrants for current expenses of a fiacal
year, that the judgment bears interest, though the city charter provided that warrants
should not bear interest, is conclusive on the parties in a subsequent action by plaintiff
for mandamus to compel the city to pay the judgment and to levy a tax therefor. City
of San Antonio v. AlaIIL(} Nat. Bank (Civ. App.) 155 S. W. 620.

On application for a receiver of traction company and to require him to carry out
a contract, a judgm,ent foreclosing an intervener's lien held not to conclude the question
of priority between intervener's and plaintiff's liens. Arlington Heights Realty Co. v.

Citizens' Ry. & Light Co. (Ctv, App.) 160' S. W. 11019.
A former judgment would bar a subsequent action only as to material questions

which were fairly within the scope of the pleadings in the prior action. rd.
Judgment against plaintiff on his note to the amount of '$76 held conclusive as

against his right to recover for damages to that extent on the ground of fraud in ob

taining the note, as such claim could have been interposed. Edwards v, Dennington
(Civ. App.) 161 S. W. 929.
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A judgment of a court of competent jurisdiction, though erroneous, must be given
full effect until reversed, set aside, or otherwise annulled. Hill & Jahns v. Lofton (Civ
App.) 165 S. W: 67.

A judgment is only conclusive on the issues tendered by the complaint, and dO�.J1
not conclude collateral issues or matters of inference arising in the course of the prr, ..

ceeding. Ellerd v. Ellison (ClV. App.) 165 8'. W. 876.
A decree foreclosing mortgage on land in a suit to which plainUffs were not parttes

held not res judicata of their claim to one-half of the land, which claim was not in iSSUE
therein. Id. ! . ,

A judgment in a prior sUIt for breach of a contract construing and applying the
contract, while not res Iudjcata, in a subsequent suit for a further breach, was operative
as an estoppel precluding the litigation of any matter or issue determined in the originaJ
suit sought to be raised in the sub-sequent one. Old River Rice Irr. Co. v. Stubbs (Clv.
App.) 168 S. W. 28.

An adverse judgment in a proceeding to enjoin execution against lJlaintiff and an

other judgment debtor on the ground that the other judgment debtor had paid the judg
ment or that it had been satisfied by the application of his deposit in the judgment cred
itor's bank held conclusive as against plaintiff in a subsequent proceeding to enjoin exe

cution on the same ground. Kell Milling Go. v. Bank of Miami (Civ. App.) 168 S. W. 46.
Where a contract provided that each party should deposit $50 to secure performance,

to be forfeited as liquidated damages on default, and on the vendee's refusal of the
title to the land sold he assigned his claim to C., who recovered judgment for the depos
it, such judgment was res judicata of the vendor's right to damages for the vendee's al
leged breach. Goshorn v. Daniel (Civ. App.) 169 S. W. 1071.

A judgment on the merits is conclusive between the parties and those in privity
with, them, as to every matter litigated and any matter which might have been litigat
ed. Zimmer v. First Nat. Bank or Pecos (Civ. App.) 173 S. W. 1016.

The principle of res judicata operates as a bar to a second suit only when the point
in controversy is the same in both suits. Id.

A judgment that funds in possession of a garnishee are exempt, because the proceeds
of a homestead sale less than six months before the service of the writ, bars a subse
quent garnishment by the same creditor for the same funds. Id.

It is not always necessary that parties to two suits should be nominally the same in
order that one may bar another, but it is generally sufficient if they are substantially
the same in interest. Young v. Bank of Miami (Civ. App.) 175 S. W. 1102.

A judgment or decree of a court having jurisdiction over the parties and the sub
ject-mutter of the litigation is final between the parties to the suit covertng the cause of
action alleged. Beaumont Irrigating Go. v. Delaune (Sup.) 180' S. W. 98.

The judgment of a court having jurisdiction over the parties and the subject
matter is final as to all questions involving the same cause of action and the defenses
thereto which the parties to the suit might have adjudicated therein. Id.

A judgment in favor of guarantors in an action by a railroad company on a guar
anty of a bonus for construction of the road held not a conclusive adjudication against
defendant's liability on a note given to secure construction of the road which was duly
transferred to plaintiff's assignor, who had contracted to and did procure construction
of the road. Brown v. Crumpton (Civ. App.) 181 S. W. 540.

In suit against warrantor on his covenant, record of suit between his vendee and
third party involving title conveyed, to which warrantor was not a party, held not ad
missible to show recovery under a paramount title. Miles v. Bodenheim (Civ. App.) 184
S. W. 633.

Identity of parties and of causes of action are essentials to create res judicata.
West Texas Bank & Trust Co. v. Rice (Civ. App.) 185 8'. W. 1047.

No person can take advantage of a judgment, unless, being a party or privy, he
would have been prejudiced had the decision been against him.. Village :M1IIs Co. v.

Houston Oil Co. of Texas (Civ, App.) 186 S. W. 785.
Where vendors by executory contract sued their buyer and' his successor upon de

fault in payment for debt and to foreclose their lien, a judgment creditor of the buy
er's successor, claiming that it was not a party to the foreclosure suit, could not claim
any right given by the 'judgment. Reyes v. Kingman Texas Implement Co. (ClV. App.)
188 S. W. 450.

31. -- Jurlsdictlon.-No judgment of a court is due process of law if rendered
without jurisdiction in the court, or without notice to the party. EI Paso & S. W. Go.
V. Chisholrrn (Civ. App.) 1801 S. W. 156.

Where judgment for defendant was not set aside during the term, but the district
court, at a subsequent term, rendered a judgment nunc pro tunc and granted a mo

tion for new trial and the parties amended and proceeded with a retrial without objec
tion, held, that the court had jurisdiction to retry the case. JEtna Ins. Go. v. Dancer
(Civ. App.) 181 S. W. 772.

, In suit to enjoin' execution on judgment 'held that as reoord ·did not show that plain
tiff filed only original petition and that defendant did not enter appearance, evidence that
one on whom citation was served was not agent of defendant was properly excluded.
Texas Cent. R. Co. v. Hoffman (Civ. App.) 193 S. W. 1140'.

32. -- Dismissal or nonsuit.-A judgment sustaining a plea in abatement and dis
massing the suit without, prejudice to plaintiff's right to file a new suit diu not bar a

new suit by plaintiff on the same cause of action. Freidenbloom v. McAfee (Civ. App.)
Hi7 S. W. 28.

A judgment of dismissal, not on the merits, does not bar a later suit on the same
cause of action. Qualls v. Fowler (Civ. App.) 186 S. W. 256.

33. -- Judgment by default.-Judgm.ent by default for the payee in an action on a
note is not a bar to a suit by the maker to avoid another note on the ground of fraud
in the contract under which both notes were given. Cattlemen's Trust Co. v. Blasin
game (Civ. App.) 184 S. W. 574.

Judgment by default for the payee suing on a note, when made final, is a bar to
suit by the maker to cancel the note for fraud. Id.
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Default judgment against married woman is not open to collateral attack except as to
some irregularity or defect disclosed on lace of record in original case, and is merely
voidable, even in direct action to set it aside. Akin v. First Nat. Bank (Civ, App.) 194
S. W. 610.

34. -- Finality of Judgment.-See notes under arts. 199'7, 2078.
In interlocutory order sustaining exceptions to the petition not being conclusive as

a judgment, defendants, if dissatisfied with the amended petition, cannot set up a plea
of res judicata, but must urge such exceptions as they deem necessary, and assign er
ror in the action of the court in overruling them. Darby v. White (Civ. App.) 165 S'.
W. 481.

No action can be brought to enforce a judgment which is not final. Willis v. Keator
(Civ. App.) 181 S. W. 556.

.

39. Foreign jlldgments.-Where a judgment is recovered in one state, if proof
is made that it is rendered by a court having jurisdiction of the cause and of the parties,
it is not re-examinable upon the merits. Wallace v. Schneider (Civ. App.) 185 S. W.
333.

In seeking recovery on judgment of court of limited jurisdiction in another state,
it is necessary only to show that the court had jurisdiction of the parties and subject
matter, and that a judgment was rendered, and it is not necessary to prove that the
judgment is still in force. Id.

In seeking recovery on the judgment of a court of limited jurisdiction of another
state, where the creation of the court, and the fact that it rendered the judgment with
jurisdiction OD the person is proved, it is on the same plane as if rendered by a court
of general jurisdiction. Id.

In spite of Const. U. S. art. 4, § 1, as to full faith and credit, a decree of divorce
in one state may be attacked in the courts of another if pleaded or presented therein,
by a showing that the court which rendered it had no jurisdiction. Jones v. Bartlett
(Civ. App.) 189 S. W. 1107.

Where a wife in Texas signed notes as surety, and mortgaged her separate property
to secure payment, and the payee sued in Oklahoma, and the wife, by authority of her
husband, filed an answer setting up invalidity as a defense, judgment for payee was en
titled to full faith and credit. Bray v. Union Nat. Bank of Dallas (Civ. App.) 194 S. W.
1165.

40. Persons concluded.-The holder of a deed of trust subsequent to a vendor's lien
who purchased the land on foreclosure of his deed of trust was not concluded by the
judgment in a. suit to foreclose the lien to which he was not a party. Standard Paint
& Wall Paper Co. v. Rowan (Civ. App.) 158 S. W. 251.

Where an attorney, who had acquired an interest in land under a contract for a

contingent fee, conveyed such interest to a company holding the legal title for his clients
in aid of their defense to a suit, his subsequent participation in the defense of the suit
did not estop him from asserting his interest in the land after judgmlent for the com-

pany. Phcenix Land Co. v. Exall (Civ. App.) 159 S. W. 474. I

A. judgment is not binding upon one who was not a party to the proceedings, so as
to have an opportunity to defend. Johnson v. Hall (Civ. App.) 163 S. W. 399.

Where heirs of deceased defendant agreed upon settlement of controversy, and
the administrator merely formally agreed to the judgment, heirs held .bound by the judg
ment, whether or not the administrator had power to enter an agreed judgment. Castle
berry v. Bussey (Civ. App.) 166 8'. W. 14.

Where an owner of land agreed .on conditions to convey a part to L., judgment in
action to recover the land against the owner and L. held not conclusive against a

grantee of L., which grantee was not a party to the! action. Wilson v. Clemmons (Oiv.
App.) 170 S. W. 855.

Guarantors of note' reserving right to select their attorney to prosecute it to Juds
merit, and suing thereon, held privies or parties to the judgment so as to be concluded
thereby. Young v. Bank of Miami (Civ. App.) 175 S. W. 1102.

Guarantors of note, who had interest in suit against principal and opportunity to pro
tect their rights, held not entitled to attack judgment collaterally when sued there-
on. Id.

.

Guarantors of note, with direction of suit to reduce it to judgment, after entry of
judgment, held concluded thereby and not entitled to set up prior postponement of col
'Iection of claim or misrepresentations as to maker's financial standing. Id.

The judgment rendered against a corporation held admissible in an action against
the directors to hold them personally liable on the same matter. McCollom v. Dollar
(Civ. App.) 176 S. W. 876.

The findings, in an action against a corporation' in which judgment was rendered
against it, are admissible, against its directors, in an action to hold them personally
liable on the same matter. Id.

A judgment, conclusively establishing certain land as public property, held not ad
missible in an action to try title as against a railway taking over the company against
which the judgment was rendered, but not purchasing the land in suit from it. Buchan
an v. Houston & T. C. R. Co. (Civ. App.) 180 S. W. 625.

Finding that a steamship company was not liable for damages to! shipment due to
hurricane, under Act Congo Feb. 13, 1893, § 3, held to prevent a recovery against a con

necting railroad carrier. Texas & P. Ry. Co. v. Erambert (Civ. App.) 184 S. W. 274.
Bank, to which note. was delivered as collateral security, which returned it to the

pledgor that suit mdght be brought, one of the bank's attorneys prosecuting the suit
to judgment, held bound by the judgment rendered. Finley V. Wakefield (Civ. App.) 184
S. W. 755.

Where judgment was obtained by the remote assignee of a claim against the debt
or and the immediate assignee, the prtncipla of res judicata does not apply in an ac

tion by one of the original assignors against such remote assignee for misappropriating
the proceeds of the claim. West Texas Bank & Trust Co. v, Rice (Civ. App.) 185 S.
W. 1047.
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In suit to foreclose vendor's lien on land purchased by community, judgment did not
bar wife, who was not a party; the husband having voluntarily conveyed to her, subject
to the lien. Collett v. Houston & T. C. R. Co. (Civ. App.) 186 S. W. 232.

The title of a grantee of land is not affected by subsequent judgment against his

grantor. Hodges v. Moore (Civ. App.) 186 S. W. 415.
Under a declaration of trust of joint stock association giving trustees power to sue

and defend suits without joining stockholders, judgment in an action in which the
trustees were parties is binding on the stockholders. Village Mills Co. v. Houston Oil Co.
of Texas (Civ. App.) 186 S. W. 785.

"Privies," in sense that they are bound by judgment. are those who acquired inter
est in subjec't-rna.tt.er af'ter rendition of judgment. Id.

In application of rule of res judicata, it is essential that operation of judgment be
mutual. Id.

A suit prosecuted or defended in good faith by a trustee for beneficiaries with their
knowledge and consent, particularly if at their request, will be conclusive on them in
its results. Id.

A judgment is not binding upon persons not parties nor privies thereto. Houston
Oil Co. of Texas v. Stepney (Civ. App.) 187 S. W. 1078.

Subsequent vendee or lienholder is not estopped or bound by a foreclosure decree
to which he was not a party, and such decree does not estop or conclude the vendor or

superior lienholder as to the sublienholder not a party when the contract of sale fore
closed was executory. Reyes v. Ktngman Texas Implement Co. (Civ. App.) 188 S. W.
450.

A subsequent vendee or lienholder is not estopped or bound by a foreclosure decree
to wbich he was not a party. Id.

A junior incumbrancer or lienholder, of whose rights the senior lienholder had no

tice when he sued to foreclose, and who was not joined as a party, is not bound by the
judgment of foreclosure. Wiggins v. Wagley (Civ. App.) 190 S. W. 736.

Action by payee of note against makers and judgment rendered therein constitute
no bar to an action by defendants against a third person primarily liable for amount of
note. Ra ndals v. Pecos Valley State Bank (Civ. App.) 192 S. W. 363.

42. Matters concluded in general.-A judgmlent construed, and held, that there had
been prima facie an adjudication that plaintiff was not entitled to recover on one cause

of action relied on. Randle v. Barden (Civ. App.) 164 S. W. 10'63.
A judgment in favor of estate of a decedent, in a suit by a creditor to establish his

claim, is binding in an action by creditor against a purchaser of decedent to set aside a

sale of personalty as in fraud or creditors. Powell v. Stephenson (Civ. :App.) 189 S. W.
570.

43. -- Matters in issue and essentials of adjudicatlon.-A party in whose favor
a judgment is rendered is not estopped, in a subsequent suit, from denying findings not
essential or material to the judgment. Word v. Colley (Civ. App.) 173 S. W. 629.

In an action to recover back a horse or its value, on rescission of a horse trade, a

verdict for plalritttf settled the issues, but judgment should direct a return by plaintiff
of horse received from defendant. Bobo Y. Wright (CiY. App.) 174 S. W. 929.

Judgment in action on note by assignee against the maker, who gave it for an

insurance premium, to which purpose it was never applied, having been converted by
the insurance agent, held not a bar to an action by the maker's assignee against the
insurer to recover the amount of such note; the causes not being identical. Adams v.

San Antonio Life Ins. Co. (Civ. App.) 185 S. W. 61G.
A judgment is not technically conclusive of any matter, if the matter is not such

that it had of necessity to be determined before judgment could be given. West Texas
Bank & Trust Co. v. Rice (Civ. App.) 185 S. W. 1047.

'Where an injunction has been dissolved, complainant by amendment or by supple
mental bill may procure a. second injunction; but not upon grounds set up in the first
bill or which should have been set up therein. Birchfield v. Bourland (Civ. App.) 187
S. W. 422.

Where a set-off is pleaded by defendant and attempted to be supported by evidence.
it will, whether allowed or disallowed, become res adjudicata. Trinity County Lumber
Co. v. Conner (Civ. App.) 187 8. W. 1022.

45. -- Title or claim' to property.-A judgmient foreclosing vendor's lien notes
held a conclusive adjudication against pla.irrtlffs" subsequent claim that they were mort
gagors of the land and that their conveyance to the maker of the notes was merely to
secure a loan. Sells v . White (Civ, App.) 175 S. W. 1079.

A judgment for an assignee suing an assignor and the debtor on the account as

Signed is conclusive as to the ownership of the claim and is binding on the assignor.
Day v. Van Horn Trading Co. (Civ. App.) 183 S. W. 85.

Where plaintiff sought to recover on note as payee and alleged and proved that ap
parent payee was his agent and named as such by mistake, contention that judgment
was erroneous for failure to prove transfer for value held untenable. Ford v. Johnston
(Civ. App.) 184 S. W. 303.

A judgment establishing title of grantor as against a third party does not inure
to benefit of grantee in deed under general warranty made and delivered prior to suit in
which judgment was rendered, nor does it inure to such grantee's benefit where an
other deed of same property is made to hirm by grantor after suit. Village Mills Co.
v. Houston Oil Co. of Texas (Civ. App.) 186 S. W. 785.

A decree in a suit to recover title to land was an adjudication of the rights of all
parties to that suit and a bar in a subsequent suit to any equities of defendants in
g�owing crops on land adjudicated to plaintiff, not set up in the prior s�it. Schaefer v.
First Nat. Bank, Bay City (Civ. App.) 189 S. W. 556.

In trespass to try title in which the issue was as to a boundary, it was error to
allow a witness to testify to location of boundary as shown on a map before jury as
established by decision of Supreme Court in another case. Dunn v. Land (Civ. App.)
193 S. W. 698.

46. -- Rights and liabilities under contracts.-Where the court ruled that the
plaintiff could not recover for delay resulting from the negligence of connecting car-
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riers, 'it was not error to exclude evidence Of the judgment rendered as to those car
riers at a previous trial of the, same case. St. Louis, B. & M. Ry, Co. v. True Bros.
(Civ. App.) 159 S. W. 152.

In an action for the value of a vendor's lien note, where the plaintiff alleged in the
alternative that the defendant had bought the note but had not paid for it, and that
he had converted the note to his own use, a prior judgment in an action to foreclose
the note to which both plainUff and defendant Were parties, that the defendant was
the owner of the note, was not a bar to the plaintiff's recovery. Cage v. King (Civ.
App.) 1591 S. W. 174.

Where the right to a recovery of money paid as a consideration for a void deed IS
not adjudicated in an action of trespass to try title, the party entitled to such return
may maintain a subsequent action therefor. Lafferty v. Wilson (Civ. App.) 162 s.
W.379.

Where a purchaser of real estate secured a quitclaim deed from third persons, then
brought trespass to try title against the vendor, who obtained jlldgment, the judgment
was not res judicata in a suit by the purchaser for the speclfic performance of the
contract. Groves v. "Whittenberg (Civ. App.) 165 S. W. 889.

In suits by creditors to avoid gift by insolvent, creditor's judgment, rendered subse
quent to conveyance, creditor's suit, to which grantee was not a party, is admissible to
establish indebtedness, being conclusive as to grantor, but merely prima facie evidence
as against grantee. Stolte v. Karren (Civ. App.) 191 S. W. 600.

.

In wife's suit against husband's creditor to enjoin sale under execution of land con

veyed her by husband, husband can testify to truth relative to indebtedness to creditor,
though he is bound by creditor's judgment against him. Id.

47. Conformity to pleadings and proof in g�neral.-Proof of an essential fact not
averred will not sustain a judgment. Hamilton v. Eiland (Civ. App.) 181 S. W. 260;
Osvald v. Williams (Civ. App.) 169 S. W. 185; Modern Woodmen of America v. Yanow
sky (Civ. App.) 187 S. W. 728; Benson v. Ashford (Civ. App.) 189 S. W. 10'93.

A judgment must be supported by both pleadings and evidence, and lack of either
will require reversal. First State Bank of Teague v. Munger (Civ. App.) 191 S. W. 596;
Browne Grain Co. v. Farmers' & Merchants' Nat. Bank of Abilene (Civ. App.) 173 s. W.
9i42; Needham v. Cooney, (Civ. App.) 173 S. W. 979; Angelina County Lumber Co. v.
Hines (Civ. App.) 184 s. W. 596.

.

'Where plaintiff in trespass to try title specially averred that he claimed under the
heirs of C., who died leaving a widow entitled to one-half of the community property,
he was bound by the title pleaded, and, could only recover a half interest of the title
to the premises, with exclusive possession of the whole. Chambers v. Rawls (Civ. App.)
158 s. W. 208.

In an action to recover for professional services rendered by an attorney' for a drain
age district, a judgment for services, the claim for which was erroneously stricken
by the court from the complaint, does not conform to the pleadings. Hidalgo County
Drainage Dist. No. 1 v. Swearingen (Civ. App.) 158 S. W. 211.

In an action on notes, where there was no plea of fraud or misrepresentation, evi
dence thereof erroneously admitted could not form the basis for a judgment. Newman
v. Buffalo Pitts Co. (Civ. App.) 160 S. W. 657.

In an action to foreclose vendor's lien notes, where the plea of intervention filed by
the purchaser of the maker's interest was stricken, the court could not in its judgment
determine the rights of the intervener to the surplus, if any, after foreclosure; such
determination having no support in the pleadings. Brown v . Bay City Bank & Trust
Co. (Civ. App.) 161 S. W. 23.

Defendant in trespass to try title, who did not urge his claim to a return of money
paid for a void sheri.ff's deed through which he claimed, during the trial thereby waiv
ed his right to recover in such action. Lafferty v. Wilson (Civ. App.) 162 S. W. 379.

In action against president and vice president of corporation on note for money
borrowed for its benefit, judgment in their favor against corporation will not be denied
on the ground that its liability was on an implied obligation, the plea not founding their
right, as claimed, on the note. Georgetown Mercantile Co. v. First Nat. Bank (Civ.
AI·P.) 165 s. W. 73.

In an action against a railroad company for damages from the construction of its
line, damages for trespasses outside -of the land contracted for as a right of way can

not be recovered, where plaintiff was not the owner at the time of the 'trespass, and
his petition did not allege any assignment of the right of action. Timpson & H. Ry.
Co. v. Smith (Civ. App.) 165 S. W. 86.

A party, against whom a defendant by a cross-action sought to recover judgment,
who did not enter an appearance, was not entitled to a judgment in his favor, if the
cause of action alleged against him was not subject to general demurrer. Reserve Loan
Life Ins. Co. v. Benson (Civ. App.) 167 S. W. 266.

Where the petition complains of a defendant in his individual capacity only, a

judgment against him can only bind him in that capacity. Pryor v. Krause (Civ. ApP.)
168 s. W. 498.

The court in determining the kind of judgment the pleadings will support may con

sider the averments of both 'parties. Law Reporting Co. v. Texas Grain & Elevator Co.
(Civ. App.) 168 S. W. 1001.

In an action to foreclose a lien, defendant's failure to deny specifically under" oath
facts pleaded in support of the lien does not authorize judgml8nt of foreclosure, if plead-
ing does not sustain the lien. Good v. Smith (Civ. App.) 170 S. W. 257.

,

A money judgment for deficiency in purchase price in favor of a corporation suing
to set aside an alleged unauthorized conveyance of land boy its officers held without sup

port in the pleadings or evidence. Patterson v, Sylvan Beach Co. (Civ, App.) 171 S.
W.515.

In an action to enjoin a city from claim.ing land for a public street, where the

jury found that plaintiff's ancestor intended to dedicate, held that the court, jf of .op�n
ion that the evidence did not show such intention, could not give judgment for plamtIff,
but should have granted a new trial. City of Kaufman v. French (Civ. App.) 171 s.
W. 831.
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In action against a partner, named in the petition as "C. B. B.," served as "C. V. B."

(the correct middle initial), there was no error in disregarding the ,misnomer and ren

dering judgment against C .. V. B. Browne Grain Co, v , Farmers' & Merchants' Nat.
Bank of Abilene (Civ. App.) 173 S. W. 942.

Where jurisdiction of a suit to cancel vendors' lien notes is acquired, the court has

jurisdiction to award damages to plaintiff on it appearing that he is not enti.tled to can

cellation by reason of transfer of 'the" notes to an innocent holder. Wright v. Chand
ler (Civ. App.) 173 S. W. 1173.

Pleadings in injunction against an irrigation company held not to sustain a manda

tory injunction requiring company to furnish water at given price for 50 years. Toyah
Valley 11'1'. Co. v. 'Winston (Civ. App.) 174 S. W. 677.

Though the amount stated in the ad damnum clause is less, judgment may be ren

dered for the amount due, calculated according to the terms of the notes sued on, fully
described in the petition. McCaulley v. Farmers' & Merchants' State Bank & Trust
Co. (Civ. App.) 175 S. W. 728.

Where a shipper testifies without objection to the value of property claimed to have
been injured through the carrier's negligence, held, that there is sufficient basis for a

[udgmerrt, Galveston, H. & S. A. Ry, Co. v. Brown (Civ. App.) 175 S. W. 749.
Vi/here plaintiff in trespass to try title pleaded the description of his lands, and de

fendants pleaded that their contiguous lands were not described as plaintiff alleged, a

judgment thereon for plaintiff is no-t necessarily unsupported by allegation and proof.
Birge-Forbes Co. v. Wolcott (Civ. App.) 176 8'. W. 605.

In action on note, judgment against person claimed to have promised to sign the
note, but fraudulently failed to do so, held not sustainable. Kelley' v. Audra Lodge
No. 438. Fraternal Union of America (Civ. App.) 176 S. W. 784.

A decree adjudicating title to lands concerning which no issue was raised in the
pleadings is erroneous. Arno Co-operative Irr. Co. v. Pugh (Civ. App.) 177 S. W. 991.

The court cannot arbitrarily render judgment for half only of what the only evidence
as to indebtedness showed due. Kelsay Lumber Go. v. Rotsky (Civ, App.) 178 S. W. 837.

The issues found by the jury should respond to the pleadings, and if they do not the
issues so found should be regarded as immaterial, and not be considered In' rendering
the judgment. Morris v. McSpadden (Civ. App.) 179 S. W. 554.

Contract of sale not containing provision for return of goods held not subject to
rescission for breach of warranty, where fraud was not alleged or proved. Texas-Kala
mazoo Silo Co. v. Alley (Civ. App.) 180 S. W. 6,21.

Where there was no evidence as to the reasonablenese of a charge for repairs other
than plaintiff's .testlmonv, that the charge was reasonable, the court cannot find a

smaller sum to be a reasonable charge. W. K. Henderson Iron Works & Supply Co. v.
Wilkins (Civ, App.) 180 S. W. 913.

Judgment for plainUffs for destruction of grass by defendant's cattle cannot be sus

tained, there being no testimony supporting the only ground of complaint, that defend
ant tore down the fence. Matthews v. Sorrells & Seitz (Civ, App.) 18() S. W. 918.

In action to set aside a judicial sale of irrigation company's property, decree of
money tendered into court by plaintiffs to the purchaser, who had paid the amount of
the judgment, but disclaimed any interest in the land, held erroneous. Trans-Peros Land
& Irrigation Go. v. Arno Co-operative Irr. Co. (Civ. App.) 180 S. W. 928.

In action to set aside a judicial sale, recital in judgment of election as to which ,of
plaintiffs could prosecute held erroneous, where there was no reco-rd evidence of such
election. Id.

Under this article judgment for plaintiff cannot be reversed on a defense not plead
ed or urged below. Bank of Garvin v . Freeman (Sup.) 181 S. W. 187.

Plaintiffs held not entitled to recover for ties sold by them to defendants and re

jected by defendants under petition alleging sale by a third party and transfer of the
account to pla.irrtiffe. Price v. J. B. Faircloth & Co. (Civ. App.) 181 S. W. 707.

Where a buyer of railroad ties was to have the right of inspection, and its inspec
tor refused the ties, the seller could not recover for the ties refused without pleadings
and proof warranting such recovery. Id.

A judgment cannot be upheld, where the petition did not state a cause of action
against the parties, regardless of what the evidence showed. Seaton v. Majors (Clv.
App.) 182 S. W. 712.

It is fundamental error for judgment to be rendered on answer of jury which is not
responsive to issue without which there is no basis for judgment. Indiana Co-op. Canal
Co. v. Gray (Civ. App.) 184 S. W. 242.

In a suit for breach of contract, where plaintiff pleaded no facts entitling her to a

personal judgment against a defendant, though the evidence showed that he was per
sonally liable to her, such a personal judgment could not stand. Nalls v. McGrill (Civ.
App.) 184 S. W. 275.'

.

Brokers, who contracted with landowners to sell for a commission payable in the
purchase-money notes if such were taken, to whom the landowners, after sale on cred
it, tendered the commission in notes, which were refused, were not entitled to recover a

money judgment for commission. Patterson v. Kirkpatrick (Civ. App.) 184 S. W. 739.
In a suit to require grantee to remove gates on a roadway, the deed stipulating that

grantee was "to keep open for a permanent roadway 15 feet wide on the extreme east
of" the tract conveyed "so that the said" grantor "may have access to the public road,"
evidence held to support decree for defendant. Arden v. Boone (Civ. App.) 187 S. W.
995.

Where a petition is defective in substance to the extent of failing to show a cause
of action, a judgment for the plaintiff is null and void. McCamant v. McCamant (Civ.
App.) 187 S. W. 1096.

In suit on note, held that, in view of original petition, court properly refused to
render judgment on original note for which the note in suit was given; all mention
of such original note being merely descriptive and matter of inducement. Caldwell Nat.
Bank v. Reep (Civ. App.) 188 S. W. 507.

.

In bank's suit on note given to renew others, where plaintiff averred in a supple
mental petition that it was owner and holder of all the notes, without any notice of an
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agreement between defendants, there was no declaration of liability upon the original
notes for judgment. Id.

In bank's suit on note, held that, in view of allegations of supplemental" petition,
the court properly refused to render judgment on former notes for which the note in
suit was executed. Id.

A plaintiff must allege a cause of action against a defendant in order to recover
thereon. Gulf. C. & 8. F. Ry. Co. v. Goodman (Oiv. App.) 189 s. W. 326.

In suit for automobile wrongfully attached and sold as property of another, held,
on evidence, that plaintiff should have judgment for .detention, or in the alternative for
Its value with such damages. Taylor Bros. Jewelry Co. v. Kelley (Civ. App.) 189 S. W.
340.

A petition subject to general demurrer will not support any judgment. Montgomery
v. McCaskill (Civ. App.) 189 s. W. 797.

Where one defendant In cross-petition failed to bring in as a party an interested
person whom plaintiff impleaded, defendant could not have any relief against such party.
Cathey v. Weaver (Civ. App.) 193 s. W. 490.

48. -- Issues raised by p,leadings.-Where the petition, in an action to set aside
'a partition judgment for fraud by defendant in procuring it, alleged that title did not
pass at the partition sale to defendant, or to the purchasers from him, because of such
fraud, plaintiff cannot recover damages against defendant' for the value of the land, or
the price he sold it for. Dean v. Dean (Civ. App.) 165 S. W. 90.

A petition in an action by a grantor against the grantee assuming the grantor's
debts, which seeks to recover the value of the land conveyed, and which does not seek
a recovery of any of the debts paid by the grantor' and merely sets forth a pavment of
a debt by the grantor to show a breach of the contract, does not justify a judgment for

'the grantor for the debt paid. Closner v. Chapin (Civ.. App.) 168 s. W. 370.
A petition for libel and slander against many defendants whlch alleged a conspiracy

to injure plaintiff and his good name authorizes a recovery against those actually libel
ing plaintiff, though no proof is made of the conspiracy. Dickson v. Lights (ClV. App.)
170 s. W. 834.

Judgment awarding interest from February 3d to June 2d, as damages from term
porary injunction restraining sale under deed of trust, held not supported by answer al
leging that defendants were deprived of the selling price from February 3d to the trial
on April 7th. Hicks v. Murphy (Civ. App.) 172 S. W. 1135.

In action to cancel vendors' lien notes as cloud on title, with intervention by defend
ant's wife, seeking a cancellation of her deed, etc., where plaintiffs' did not plead subro
gation they had no right to COmplain that such relief was not granted. Bludworth v.

Dudley (Civ. App.) 173 s. W. 561.
In action to try title by cotenants against grantee under unauthorized sale by their

cotenants, plaintiffs are restricted to relief as to land described in petition only. Broom
v. Pearson (Civ. App.) 180 s. W. 895.

Where plaintiff sued on an express contract, no recovery on the quantum meruit
can be had. Pictorial Review Co. v. Pate Bros. (Civ. App.) 185 s. W. 309.

Until their action is called in exercise by pleadings, courts have no more power to
render judgment in favor of a person than to render judgment against a person until he
has been brought within their jurisdiction. McCamant v. McGamant (Civ. App.) 187 S.
W. 1096.

In an action on a contract by defendants' remote warrantor to perfect title to land,
held that, under the contract and pleadings, judgment that title acquired by grantor
after contract did not pass under his warranty was improper. Roberta v. Atwood (Civ,
App.) 188 s. W. 1014.

'

In an action by a lessee for his one-half interest in the proceeds of wheat raised on

demised premises, held that, though petition alleged the wheat sold for $3,900, . and les
see had not received his half, judgm,ent is not objectionable as' based on matter not
pleaded because of testimony by lessee that check to his order by lessor, and paid, re

lated, not to sum in controversy, but to wheat in an elevator. Woodley v. Pike (C'iv.
App.) 189 S. W. 746.

Where the payee of a note sued its agent, who had indorsed the note, together with
the' maker, its suit was on express contract, and it could not recover the commission
paid the agent on the sale for which the note was given, since that arose from implied
contract. Hackney Mfg. Co. v. Celum (Civ. App.) 189 s. W. 988.

Where pleadings put in issue plaintiff's right to recover upon two causes o:fl action,
judgment on one, silent as to the other, was prima facie an adjudication that he was

not entitled to recover upon other cause, and was res adjudicata as to it. Pitt v. Gil
bert (Civ. App.) 190 s. W. 1157.

.

In action for price of goods sold on open account, where defendants alleged a con
tract under which the goods were sold, and the court found that the contract had been
made, but broken by defendants, judgment for plaintiff for the reasonable value inde

pendent of the contract could not be sustained. Cumby Light & Telephone Co. v. Pierce
Fordyce Oil Ass'n (Civ. App.) 194 s. W. 170.

In suit for recovery of $2,300 paid for automobile, judgment could not find that there
was no market value, where plaintiff stated in his plea that automobile was worth $300.
J. I. Case Threshing Mach. Go. v. Rachal (Civ. App.) 194 s. W. 418.

In action on note to which party claiming to own it was made a party, judgment
against it for amount collected on the note held erroneous, where such collection was

not alleged. Buckholts State Bank v. Harris (Civ. App.) 194 S. W. 961.

49. -- Prayer for relief in general.-lf defendant prays for relief and shows him
self entitled thereto by the evidence, the court may grant it notwithstanding the plead
ings of the plaintiff do not request it. Gutheridge v.· Gutheridge (Civ. App.) 161 S. W.
892. .

Where a cross-complainant, in trespass to try title, relied on the theory that her

conveyance to the defendant in the cross-action was in trust, such defendant, having
pleaded only the general issue, was not entitled to an affirmative judgment for an in
terest in the land against the cross-complainant. Cox v. Garrow (Civ. App.) 162 s. W.
924.
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Where plaintiffs, having title to 160 acres by adverse possession, received from the
record owner a deed to 200 acres, sold 100 acres, and sued to cancel the deed and ven

dor's lien, court held not to have erred in rendering judgment in determining the shares
of the parties in the purchase prtca for the 100 acres, though such relief was not asked.
Stewart v. Williams (Civ. App.) 167 S. W. 761.

Judgment requtring- railroad company to permit express company to use jointly with
another express company cars set apart to such other express company held not broad
er than the relief prayed for. Missouri, K. & T. Ry. Co. of Texas v. Empire Express Co.

(Civ. App.) 173 S. W. 222.
Under a prayer for general relief in law and equity in a suit to cancel vendor's lien

notes for fraud, the court may award damages. Wright v. Chandler (Civ. App.) 173
S. W. 1173.

In action on notes given for an automobile and to foreclose a chattel mortgage, de
fendant, on his answer and cross-bill seeking a rescission of sale and the cancellation
of the notes, held not entitled, under his prayer for general relief, to damages sustained
to automobile. Roberts v. Houston Motor Car Co. (Civ. App.) 188 S. W. 257.

In action against partnership composed of two partners, where petition concluded
with prayer for judgment for amount of plaintiff's debt, interest, and attorney's fee,
etc., and "for such other and further relief to which it may show itself entitled," etc.,
it authorized judgment against defendants individually. Crews & Williams v. Gullett
Gin Co. (Civ. App.) 189 S. W. 793.

50. -- Amount demanded.-In suit by land buyer against title abstract company
for failure to search for matters 'affecting title, judgment for $2,118.25 held not errone

ous as for sum over that claimed in petition, which alleged damages at $2,50�, not stat
ing items. Decatur Land, Loan & Abstract Co. v. Rutland (Civ. App.) 185 S. W. 1064.

Where plaintiff alleged damages by overflow due to railroad embankment in the
sum of $150, judgment of $175.was excessive. Gulf, C. & S. F. Ry, Co. v. Moore (Civ.
App.) 188 S. W. 24.

Under contract for sale of embalming fluid by which seller furnished embalming ta
ble free of charge and the court declared rescission for breach of warranty of fluid, judg
ment for seller for value of the table was erroneous, where purchaser offered return of
the table. Frigid Fluid Co. v. Sid Westheimer Co. (Civ. App.) 189 S. W. 334.

In suit to cancel deed, where pleading only authorized recovery of rent for year
1914 at $150 and an item of $80 for expense, it was error to render judgment against, de
fendant for $380, $300 of which was rent for two years. Pitt v. Gilbert (Ctv, App.) 190
S. W. 1157.

In an action for breach of warranty of a silo, plaintiff could recover its full value as

erected had it not cracked, though the pleadings did not allege the amount of cash paid
on the silo, which was an element as evidence entering into its value. Texas Kala
mazoo Silo Co. v. Alley (Civ. App.) 191 S. W. 774.

In an action for breach of warranty of a silo, where there was no pleading for the
rental value of the stlo for five months, for which the jury found in the sum of $75,
suchItem of the recovery was improper. ld.

In a suit for conversion of automobile, where plaintiff lilleged value of automobile
and did not ask for interest and jury gave him exact amount alleged in his petition, it
was error for court to add interest in excess of amount prayed for. Magnolia Motor
Sales Corp. v. Chaffee (Civ. App.) 192 S. W. 562.

51. -- On counterclaim.-Where defendant, in an action to cancel a deed on the
ground of fraud, has paid out money by reason of plaintiff's fraud he may plead that
fact and have It

'

adjudicated in case a rescission is decreed. Paschal v. Hudson (Civ.
App.) 169 S. W. 911.

In suit on note given for part of price of engine, where defendant, alleging fraud,
pleaded total failure of consideration, alleging the engine was worthless, he could never

theless recover $750, difference between $1,000 paid by him in cash and $250 whicfs the
jury found the engine was worth. Bruns Kimball & Go. v. Amundsen (Civ. App.) 188
S. W. 729.

.

52. Conformity to verdict or findings in general.-A judgment must follow the ver

dict, though there be good grounds to set the verdict aside on a motion for new trial.
Hancock v. Haile (Civ. App.) 171 S. W. 1053; Houston & T. C. Ry. Co. v. LJewis (Civ.
App.) 185 S. W. 593; Atchison, T. & S. F. Ry, Co. v. Smith (Civ. App.) 190 S. W. 761;
Calvin v: Neel (Civ. App.) 191 S. W. 791.

.

Under this article the court cannot render a judgment contrary to the verdict, even
if the verdict is not sustained by the evidence, so that it could be set aside. Armstrong
v. Hix (Sup.) 175 S. W. 430; Kirkland v. Matthews (Ctv. App.) 162 s. W. 375.

.In trespass to try title where the defense was adverse possession and the jury af
firmatively found that defendants had had adverse possession of only 2% acres, the
judgment thereon must conform to the verdict, and defendants' motion for judgment for
the entire tract on the theory of constructive possession was properly refused. Dupont
v. Texas & N. 0\ R. Co. (Civ. App.) 158 S. W. 195.

While a judgment must conform to the verdict, it need not literally follow the ver

dict, but must be rendered in accordance with the disposition of' the issues made.
Browne v: Fechner (Civ. App.) 159 s. W. 461.

Where the jury merely found for defendant on his counterclaim, without disposing
of plaintiff's cause of action, it was error for the judgment to recite that plaintiff takes
nothing. Waco Gement Stone Works v. Smith (Civ. App.) 162 S. W. 1158.

Findings that a lodge member was suspended for nonpayment of dues, but that
such suspension was improper, did not authorize a judgment for the beneficiary, since
the question of the authority for the suspension was one for the court, not for the jury.
Sovereign Camp Woodmen of the World v. Wagnon (Civ. App.) 164 s. W. 1082.

In an action in the nature of trespass to try title, where the jury found for the
?laintiff for the quieting of her title and for a sum of money, judgment based upon find
mgs of the court as to incumbrances, not included in the verdict, held improper. Les
ter v. Hutson (Civ. App.) 167 S. W: 321.

In an action for wrongful attachment, verdict for plaintiffs in a certain amount
"as actual damages over and above the principal and interest of the judgment" held sur-
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ficient to warrant the cancellation of the judgment recovered by defendant in the at
tachment action. Brady-Neely Grocer Co. v. De Foe (Civ. App.) 1691 S. W. 1135.

On trial by jury the court has no power to enter judgment upon facts well pleaded
and indisputably proven, unless the issue has been found by the verdict in favor of the
party for whom the judgment is rendered. Good v. Smith (Civ. App.) 170 S. W. 257.

Where the court charged that the only issue was whether defendants agreed to ob
tain consent of holders of superior title to sale of land, verdict that they did so agree
warrants judgment for plaintiff. Hahl v. McPherson (Ctv, App.) 176 s. W. 804.

If jury's findings in defendants' favor were material, or if its findings established
any material matter constituting a defense, judgment for plaintiffs held erroneous.
Grove v. Keeling (Civ. App.) 176 S. W. 822.

A judgment in trespass to try title will not be reversed as not supported by the
verdict, where it appears that both parties attempted to put in issue the title to the land
described in the judgment, but made a mistake as to the length of a line. Bundick v.
Moore-Cortes Canal Co. (Civ. App.) 177 S. W. 1030.

In a suit for a partnership accounting, finding as to funds not divided by agreement
held immaterial, no division by agreement having been pleaded, and not to render judg
ment on the other findings erroneous. Morris v. McSpadden (Civ. App.) 179 S. W. 554.

In an action against railroads and the receiver of one ·of them, where the jury found
against each of the roads for $546, but did not mention the receiver, judgment against
him was improper. San Antonio & A. P. Ry. Co. v. McCammon (eiv: App.) 181 S. W.
541.

When the alternative finding of the trial court in a suit for negligence, that either
of two acts or omissions of the defendant was negligent, is conditioned upon the insuffi
ciency of the evidence to sustain the first finding, and such first finding is supported by
the evidence, the alternative finding cannot be considered in support of the judgment.
Texas Co. v. Charles Clarke & Co. (Civ. App.) 182 S. W. 351.

.

Where answers to the special questions showed inconsistent findings on the ques
tion of the liability of defendant railroad company for destruction of plaintiff's crops by
oil washed thereon from its tanks, judgment for plaintiff cannot stand. Houston & T.
C. R. Co. v. Walsh (ClV. App.) 183 S. W. 18.

Judgment in personal injury action, rendered for plaintiff as to one defendant and
for the other defendant, and against both defendants on their cross-petitions against
each other, held not invalid for going beyond the verdict which found only for plaintiff
as to one defendant and against him as to the other, without finding on the cross

petitions. Young Men's Christian Ass'n v. Jasse (Civ. App.) 183 S. W. 867.
In suit by assignee of a bank which guaranteed collection against it and its debtor,

entry of judgment, for plaintiff against the debtor on verdict finding for plaintiff against
the bank and further finding for the bank against the debtor held proper. Carver Bros.
v. Merrett (Civ. App.) 184 S. W. 741.

'

In suit by realty brokers for breach of a landowner's undertaking to give them ex

clusive right to sell for a specified time, judgment for defendant held supported by two
findings of fact, denominated conclusions of law, though the finding that the owner had
not contracted with plaintiffs was inconsistent with another. Osborne & Beck v. San
ders (Civ. App.) 184 S. W. 1101.

In a boundary suit, where jury by its verdict does not definitely locate a boundary
line it is error for court to do so by its judgment. Bonner v. Pitts (Civ. App.) 186 S. W.
231.

53. -- Special verdict and findings.-Under this article and arts. 1986 and 1990,
the court must conform the judgment to the special findings of the jury. McLemore v.

Bickerstaff ·(Civ. App.) 179 S. W. 536; Ketchum v. Boggs (Civ. App.) 194 S. W. 20l.

Buyer, counterclaiming for breach of contract to furnish all the fuel oil required
for six months, held not entitled to judgment for profits lost while its plant was closed
due to the breach, where the special issues submitted did not call for sufficient informa

tion; art. 1985 having no application. Texas Co. v. Alamo Cement Co. (Civ. App.) 168
S. W. 62.

,

When a special verdict has been returned, the trial court, in rendering judgment,
cannot disregard a finding on a material issue, even though such finding has no support
Whatever in the testimony. Houston & T. C. R. Co. v. Smallwood (Clv, App.) 171 s. W.
292.

Special findings that carriers' only negligence consisted of acts other than those al

leged held to entitle the carriers to judgment. St. LoUiS, B. & M. Ry, Co. v. McClellan
(Civ. App.) 173 s. W. 258.

Where a special verdict is returned, the court must enter judgment in accordance
therewith, however erroneous such verdict may appear; for a judgment must conform
to the verdict. Pyron v. Hodges (Civ. App.) 177 S. W. 508.

In broker's action for commission on a sale of a hotel, which, by contract, was not

payable unless the purchase-money notes were paid, finding that such notes were "paid
in full" held to mean "canceled" on rescission of the sale, so as to render proper the
entry of judgment for the defendant. Id.

In all action to recover for a deficiency in property received in exchange, findings
definitely fixing the value of plaintiffs' property, the value of the ranch lands defendants
actually conveyed, and the value per acre 'of the shortage and of the tract to which
title failed held. sufficiently definite to support judgment for plaintiffs, though elicited by
confused questions. Foster v. Atlir (Civ. App.) 181 S. W. 520.

In suit by seller of land against his own agent and the buyer, court's refusal to ren

der judgment for seller on jury's answer to a special issue held proper in view of other
findings. Stockwell v. Melbern (Civ. App.) 185 s. W. 399.

Judgment must conform to the jury's findings on special issues, though the court
can afterwards set it aside, as contrary to the evidence. Jackson v. Walls (Civ. App.)
187 s. W. 676.

While the court mdght set aside a verdict for defendant on special issues, it had no

power to render judgment contrary thereto. Posey v. Adam Schaaf Co. (Civ. App.) 189
S. W. 977.
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In action for damages to cattle in transit, where jury found that damage proved was

$817.88, whereupon plaintiff's motion to enter judgment for $80(}, the amount sued ror,
was properly granted. Texas-Mexican Ry. Co. v. Sutherland (Civ. App.) 189 S. W. 983.

'54. -- Amount awarded.-In architect's action, verdict held to. suataln judgment
for 3% per cent. of $69,000. Vaky v. Phelps (Civ. App.) 194 S. W. 601.

55. -- Parties.-Where, in an action against the maker and an indorser or a note,
the jury rendered a verdict for plaintiff "against defendant L. (the maker) and the F.
company (the indorser)," judgment was properly rendered against the two. defendants
jointly and severally, especially as the maker, who complained thereof, was unquestion
ably liable for the full amount. Lloyd v. American Nat. Bank (Civ. App.) 158 S. W. 785.

In an action against initial and connecting carriers tor delay in transportmg stock.
a judgment against both held not sustained by the findings. St. Louis S. W. Ry, Co. of
Texas v. Miller & White (Civ. App.) 176 S. W. 830.

56. _- Interest and attorney's fees.-It is error to. award a successful suitor inter
est upon the amount of his recovery where the issue of interest wasi not submitted to or

determined by the jury. Houston & T. C. Ry. Co. v. Lewis (Civ. App.) 185 s. W. 593.
57. -- Aider of judgment.-Though the verdict, in an action to recover possession

of land. in which defendant prayed the cancellation of a deed therefor executed to plain
tiff by his fraud, did not spectflcally find for a cancellation, the judgment properly can

celed the deed where the verdict established fraud warranting cancellation. Maddox v.

Clark (Civ, App.) 163 S. W. 309.
59. -- Notwithstanding the verdict.-See art. 1990 and notes.
A judgment non obstante veredicto is not permissible and cannot be sustained, but

the court can only set aside a verdict contrary to the evidence. Hayes v. G. A. Stowers
Furniture Co. (Civ. App.) 18(}l S. W. 149; Frith v. Wright (ClV. App.) 173 s. W. 453;
Wellborn v. Wellborn (Civ. App.) 185 S. W. 1041.

Judgment non obstante veredicto is permissible only when there is undisputed evi
dence, outside of the facts found by the jury, on whlch a verdict should have been di
rected. Mixon v: Wallis (Civ. App.) 161 S. W. 907.

In trespass to. try title, it is improper for the trial court, after verdict by the jury
for plaintiffs, to. render judgment for defendant upon findings of fact made without the
aid' of the jury, upon what was claimed to be uncontroverted evidence. Payne v. Ell
wood (Civ. App.) 163 S. W. 93.

Where a judgment was the only one which could have been rendered upon the ver

dict, the appellant was not entitled to a judgm.ent non obstante veredicto on the ground
that the finding upon an issue was without evidence to support it. Kuehn v. Meredith
(Civ. App.) 187 s. W. 386.

59V2' -- Exhibits.-Exhibits not before the jury to whom, the case was submitted
are improper for the court's consideration on motion for judgment. Ketchum v. Boggs
(Civ. App.) 194 8'. W. 20l1.

65. Nonresidents, judgments in suits against.-Process against nonresidents, see

art. 1869 et seq. and notes.
.

69. Foreign judgments.-A money judgment by confession rendered in another state
without a suit against the derendant having been filed, as was permitted by the laws
of that state, held sufficient as a judgment to which full faith and credit must be given.
Tourtelot v. Booker (Civ. App.) 160 S. W. 293.

A judgment of a foreign court which it was without jurisdiction to render is not
entitled to credit anywhere. Banco l\finero v. Ross, 172 S. W. 711, 106 Tex. 522.

A foreign judgment against va citizen will only be credited _on proof that the court
had jurisdiction of the parties and SUbject-matter, and that there was a full and fair
trial by regular proceedings according to a system of civilized jurisprudence, etc. Id.

A full and fair trial, essential to give credit to a foreign judgment, means not a sum

mary proceeding sanctioned by the law of the forum, but an oppor-tunity to be heard on

the proof where the cause involves questions of fact, and to have it considered by an

unprejudiced court. Id.
.

A Mexican judgment against citizens of the United States held not to have been
rendered after a full and fair trial, and not entitled to. credit in the United States. Id.

Under Const. U. S. art. 4, § 1, judgment of 'Wisconsin court having jurisdiction of
SUbject-matter and parties held entitled to same force and effect in Texas as in Wis
consin. American Express Co. v. North Ft. Worth Undertaking Co. (Civ. App.) 179
S. W. 908.

Art. 1995. [1336] [1336] For or against one or more plaintiffs, etc.
Joint and several judgments.-In an action against members of a voluntary associa

tion on a note, with cross-action by part of the defendants against their codefendants,
held, that a judgment might be rendered for plaintiff against the defendants jointly and
severally. and a judgment for each defendant over against each other defendant. Hardy
v. Carter (Civ. App.) 163 S. 'lV. 100,3.

Judgment, within the pleadings, in action against the members of a voluntary as

sociation upon a note on which they were primarily liable as co-obligors, held not ob
jectionable, because the several amounts which plaintiff was to recover against each of
the defendants was calculated and entered therein. Id.

Where the original defendant asked to have others made parties defendant, and
all of the parties appeared and answered, except one, who was not a necessary party, and
thereafter defendant's motion to dismiss as to the party not answering was granted, it
was error to render judgment for that party. Sanger v . First Nat. Bank of Amarillo.
(Civ, App.) 17(} S. W. 1087.

'

Where the verdict found a joint liability against defendants, there was no. error in a.

judgment decreeing a joint and several liability. San Antonio U. & G. Ry, Coo. v. Yar-
brough (Civ. App.) 179 S. W. 523. ..

Under this' article, atlowing judgments for or against one or several parties, amend
ment of petition by joint owners for injury to property so as to leave but one party
plaintiff is immaterial, not subjecting suit as amended to bar of statute of limitations.
Baker v. Gulf. C. & S·. F. Ry. Coo. (Civ. App.) 184 s. W. 257.

681



Art. 1995 COURTS-DISTRICT AND COUNTY-PRACTICE IN. (Title 37

Judgment for party and third person.-Where plaintiff showed that he held an equi
table assignment of certain funds belonging to defendant in the hands of G., who was not
a party, a provision of the judgment for pla.lntfff that he was entitled to the fund as
against G. was a nullity as to G., though such fact did not invalidate the judgment;
G. being a proper, though not a necessary, party. McLane v. Haydon (Civ. App.) 160' S.
W. 1146.

Variance as to causes of action,.-The variance between a petition, alleging a joint
cause of action in favor of two plaintiffs, and proof of a separate cause of action' in
favor of each cannot be corrected by dismissing the action as to one plaintiff and render
ing judgment ror ithe other. International & G. N. Ry. Co. v. Reed (Civ. App.) 189 s. W.
997. '

Art. 1995a. Contribution between tort feasors on payment of judg
ment.-That from and after the passage of this Act, any person against
whom, with one or more others, a judgment is rendered in any suit on

action arising out of, or based on tort, except in causes wherein the right
of contribution or of indemnity, or of recovery, over, by and between the
defendants is given by statute or exists under the common law, shall,
upon payment of said judgment, have a right of action against his co

defendant or co-defendants and may recover from each a sum equal to
the proportion of all of the defendants named in said judgment rendered
to the whole amount of said judgment; provided that if any of the per
sons co-defendant as above mentioned, be insolvent, then recovery may
be had in proportion of such defendants as are not insolvent; and the
right of recovery over against such insolvent defendant or defendants in
judgment, shall exist in favor of each defendant in judgment in propor
tion as he has been caused to pay by reason of such insolvency. [Act
March 30, 1917, ch. 152, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 1997. [1337] [1337] But one final judgment.
Cited, State v. Dayton Lumber Co. (Civ. App.) 164 s. W. 48; Stevens v. Crosby (Civ.

App.) 166 s. W. 62.

�ssentials of final judgrr.ent.-The test of whether a judgment is final so as to be
appealable is w}1.ether it disposes of the whole matter in controversy as to all of the par
ties. Havard v. Carter-Kelley Lumber Co. (Civ. App.) 162 S. W. 922; Wright v. Chandler
(Civ. App.) 173 S. W. 1173; Busby v. Schrank (Civ. App.) 174 s. W. 295.

'

Where a judgment appealed from was final in form, it was reviewable, notwith
standing it was based on a verdict which was defective in that it failed to dispose of cer

tain cross-pleas filed by the defendants. Ft. Worth Belt Ry, Co. v. Perryman (Civ. App.)
158 s. W. 1181.

'

Under this article there is no appealable final judgment in an action against several
defendants until it is finally disposed of as to all of them. Gulf, C. & S. F. Ry, Co. v.

Atlantic Fruit Distributors (Civ. App.) 184 8'. W. 294.
Where an action against two defendants and a cross-action against a railway were

tried together, there can be no appeal from a judgment against the railway until final
judgment was rendered as to both defendants. Id.

Whether dismissal of the cross-action of defendants, as to whom plaintiff dismissed
his suit, was rightful, is immaterial, relatively to there having been' a disposition of the
issue, making the judgment final, and so giving the appellate court jurisdiction. Nunez
v. McElroy (Civ. App.) 184 S. W. 531.

Disposition of any cross-action pleaded by defendants as to whom he dismissed his
suit is essential to finality of the decree or judgment. Id.

Fact that judgment was rendered in part, on notes not due at time did not affect
validity of registration in county clerk's office of abstract of judgment, and did not im

pair validity of lien fixed by regtstratton on judgment debtor's property. Ochoa v. Ed
wards (Civ. App.) 189 S. W. 1022.

-- Judgments which are final.-A judgment held final, so that an appeal might be
duly perfected therefrom, even though it did not specifically dispose or defendants' coun

terclaim. Swan v. Price (Civ. App.) 162 s. \1'''. 99:4.
The county court's judgment in a condemnation proceeding awarding a right of way

to plaintiff therein, to' revert to the owner of thai fe,e upon nonuser within two years be
came a final judgmJent upon the adjournment of that term of court, and hence could not
be reopened two years afterwards by a motion to declare a forfeiture alleging neither
accident, fraud, or mistake as a basis therefor. St. Louis Southwestern Ry. Co. of Texas
V. Temple Northwestern Ry, COo. (Civ. App.) 170 s. W. 1073.

Judgment in partition suit confirming commissioners' report held final as to rights
or parties, and the court erred in setting it aside, continuing the question of confirma
tion, and retrying the cause at a subsequent term. Rogers v. Dickson (Civ. App.) 176
s. W. 865.

From the order of dismissal of plaintiff's suit as to part of defendants and the judg
ment after trial against defendant N., held, as regards there being a final judgment, giv
ing the appellate court jurisdiction; that dismissal as to all but N. was plainly and nec

essarily implied. Nunez v. �Elroy (ClV. App.) 184 S. W. 531.
There is an implied disposition, by discontinuance or dismissal, of the other defend

ants' cross-actton; in the order that plaintiff's suit was dismissed as to them, "and that
this cause stand for trial with M. as plaintiff, and N. as defendant." Id.

The cross-action of defendant for the, land sued for by plaintiff is by 'necessary tm-
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plication disposed of and adjudicated against him by the judgment for p,Jaintiff there
for.' Id.

Under this article, in an action; against contractor and sureties on contractor's bond,
a judgment against contractor on admission of liability and sustaining exceptions of sure

ties to complaint, being a final judgment, to which contractor was not a party, a reversal
for error will operate as a reversal as to all parties. Buell Planing Mill Corp. v. Bullard
(Civ. App.) 189 S. W. 77ft

.

-- Judgments not final.-A judgment which does not dispose of all the parties and
issues is not final. Willis v. Keator (Civ. App.) 181 S. W. 556; Bryant v. M.oore (Civ.
App.) 169 S. W. 395; St. Louis, S. F. & T. Ry. Co. v. Tudle (Civ. App.) 171 S. W. 797.

A decree restraining a levee district from completing' a levee adjacent to the water
works of complainant city held not a final judgment, from which an appeal would lie.
Ft. Worth Improvement Dist. No.1 v. City of Ft. Worth, 106. Tex. 148, 158 S. W. 164, 48
L. R. A. (N. S.) 994.

. .

Where a judgment did not dispose of the action as to all of the defendants and with
reference to the entire SUbject-matter of the lrtlga.tion, it was not final or appealable.
McCarty v. Gray (Civ. App.) 158 S. W. 1154.

Where a receiver for a railroad originally filed a suit, though the railroad company
afterwards filed an amended petition, alleging that it had acquired the claim sued on by
assignment from the receiver, and there was no order permitting the holder to be sub-'
stituted as plaintiff, a judgment which did not dispose of! the receiver's interest in the
claim was not final, so as to be appealable; nor was it final and appealable, where it did
not dispose of either of two defendants. Browne v. International & G. N. Ry. Co. (Civ.
App.) 158 S. W. 1155.

.

Where verdict was rendered for several railroads who were defendants, together with
a receiver, a judgment, which recited the verdict but failed to provide that plaintiff take
nothing against such railroad defendants, was not final so as to give the court of civil
appeals jurisdiction of an appeal therefrom. Freeman v. Miller (Civ. App.) 160 S. W. 126.

A judgment sustaining exceptions to a plea in reconvention held not to dispose of
the plea, leaving a judgment for plaintiff in the main action interlocutory and not ap
pealable. Lanius v. People's Home Telephone Co. (Civ. App.) 160 S. W. 304.

In an action to recover damages, and also to cancel one contract, and reinstate an

other, a judgment awarding plaintiff damages, and dismissing the action as to one of the
parties defendant, held not final. Hamiltors v. Joachim (CiY. App.) 160 S. W. 645.

Where the petition in trespass to try title prayed for an adjudication of title and pos-.
session in pla.irrtiff, and for damages for converting timber thereon, and the answer

merely set up ownership to the timber through conveyance, a judgment which merely
awarded plaintiff damages was not final. Havard Y. Carter-Kelley Lumber Co. (Civ.
Ap.p.) 162 S. W .. 9'22.

A judgment which had been affirmed on condition that plaintiff file a remittitur was

not, before a motion for rehearing was overruled, final so as to be subject to' garnishment.
Dodson v. Warren Hardware Co. (Civ, App.) 162 S. W. 952.

A judgment against all the defendants except one, but in no way disposing of him,
whose dismissal would have resulted in a dismissal of the defendant partnership, of which
he was a member, is not final, and so not appealable. Wichita) Mill & Elevator Co. v.

Burrus (Civ. App.) 164 S. W. 16.
Where defendant filed a plea in reconvention for more than plaintiff's claim, a judg

ment for the plaintiff for the full amount of his claim, which did not mention the de
fendant's cross-action, was not a final judgment from which an appeal would lie. Brown
v. Wofford (Civ. App.)- 167 S. W. 764.

.

Where a judgment of the 'county court on appeal from a judgment of a justice did
not dispose of a plea in reconvention, the judgment was not final, and the Court of
Civil Appeals acquired no' jurisdiction on appeal. Anderson, Evans & Evans v. Smith
(Civ. App.) 167 S. W. 765.

In an action for several years' rent and for money due for the sale of personalty, a

judgment based on a directed verdict for a small amount, not in controversy, which did
not dispose of the other issues, cannot be held a final judgment on the theory that the
verdict, being for only part of the amount in suit, was an implied finding against plain
tiff's other claims. Bryant v. Moore (Civ. App.) 169 S. W. 395.

A record showing a judgment rendered against two of the parties defendant, but
not showing what disposition was made as to a third defendant, failed to show a final
judgment, for want of which the appeal will be dismissed. Kolp v. Weil Bros. (Civ.
App.) '173 S. W. 10106.

Where, in an action by assignee against debtor and assignor, as guarantor, the issue
was whether- the debtor was liable to the assignee, a judgment not determdning that is
sue was not final. Carver Bros. v. Merrett (Civ. App.) 174 S. W. 929.

Where in suit of interpleader one defendant alleged causes of action for conversion
and an accounting against the other, a judgment not disposing thereof held not final,
and hence not appealable. Braden v. Rhyne (Civ. App.) 178 S. W. 691.

In an action on a note, a judgment not dlsposmg of indorser's prayer for judgment
over against his codefendant held not a final appealable judgment. Houston Transp. Co.
v. Peden Iron & Steel Co. (Civ. App.) 179 S. W. 443.

Where a judg'ment did not dispose of certain interveners, nor of the subject-matter
sued for by them, and there was no order of dismdssal as to them, the judgment would
not support an appeal. Moore v. Toyah Valley lrr. Co. (Giv. App.) 179 S. W. 550.

In an action having several parties plaintiff and defendant, a judgment. not dis
POSing of issues between some parties is not final, and not appealable. J. I. Case Thresh
ing Mach. Co. v. Lipper (Civ. App.) 179 S. W. 701.

Judgment in suit by corporation to recover title and possession of goods in which in
terveners claimed, which neither directly nor by implication adjudicated plaintiff's claim,
held not a final judgment and not appealable. Finnigan-Brown Co. v. Escobar (Civ,
App.) 179 S. W. 1127.' ,

In suit to recover title and possession of goods, interests being claimed by defend
ants and interveners as well as plainti-ff, judgment failing to adjudicate on plaintiff's
claim was not boy implication an appealable final determination because the verdict de-
termined such claim,

.

Id.
'
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Where on appeal to the county court from justice court a new plaintiff appeared, and
judgment was rendered in his favor without disposing of the original plaintiff, such
judgment is not final, and the appeal will be dismissed. Duke v. Trabue (Civ. App.)
180 8'. W. 910.

Effect of new trial.-Where judgment for defendant was not set aside during the
term, but the district court, at a subsequent term, rendered a judgment nunc pro tunc
and granted a motion for new trial and the parties amended and proceeded with a re

trial without objection, held, that the court had jurisdiction to retry the case. lEtna
Ins. Co. v. Dancer (Civ, App.) 181 S. W. 772.

-- Of reversal.-Notwithstanding this article, where, in trespass to try title, there
are several defendants whose defenses are severable, the judgment against nonappeal
ing defendants will be affirmed, though the judgment in favor of other defendants is
reversed. State v. Dayton Lumber Co. (Civ. App.) 164 S. W. 48.

Under this article reversal as to one defendant reverses judgment as to both. South
western Telegraph & Telephone Co. v. Long (Civ. App.) 183 S. W. 421.

-- Of amendment of petition.-Relative to the judgment disposing of all the sub
ject-matter, giving the appellate court jurisdiction, amendment of the petition reducing
the land claimed of itself eliminates all other lands. Nunez v. McElroy (Civ. App.) 184
S,. W. 531.

Art. 1998. [1338] [1338] Judgment may pass title, etc.
Passing of tltle.-Where a vendor in an executory contract of sale was by judgment

restored to his title, the judgment revested the title in him, free from claim of purchas
er. Dicken v: Cruse (Civ. App.) 176 S. W. 655.

Possession.-Possession of land by virtue of a decree and writ of possession issued
under a decree in a proceeding to recover title, putting title and possession of land in
plaintiff bank, held possession of the growing crops on the land. Schaefer v. First Nat.
Bank, Bay City (Civ. App.) 189 S. W. 556.

Art. 1999. [1339] [1339] Court shall enforce its own decrees, and
may in 'certain cases do so by contempt process.

Delivery of property.-Although judgment in suit under art. 1999 to recover a cow

erroneously required delivery of the cow, instead of payment of her value, which was

under $50, so that the' case was not appealable from the county court, it was not void
and subject to direct attack in a proceeding to enjoin. its enforcement. Kalmans v.

Baumbush (Civ. App.) 187 S. W. 697.

Art. 2000. [1340] [1340] Judgment of foreclosure of liens.
2. Action for foreclosure-Condition precedent.-Where, by the terms of a deed of

trust given to secure the payment of notes executed contemporaneously therewith, it
was provided that all should become due if any remained unpaid for ten days after
maturity, an action could be maintained upon all the notes when one was not so paid,
though by the terms of the notes they were not due. Ward v. San Antonio Life Ins.
Co. (Civ. App.) 164 S. W. 1043.

5. Distinction between mortgage and conditional deed.-See notes under art. 1107.
9-. Findings authorizing foreclosure.-Where the cross-complainant claimed land un

der conveyances made to him by his codefendants subsequent to the execution of a deed
of trust, a finding that the deed of trust should be foreclosed necessarily negatived all
claims asserted by defendant, and authorized the judgment

�foreclosure.
Rushing v.

Citizens' Nat. Bank of Plainview (Oiv. App.) 162 S. W. 460-.

10. Foreclosure of several llens.e=Under this article, a judg ent foreclosing two ven

dor's lien notes on two separate parcels of land for the entire mdebtedness held erro

neous. McPhaul v. Byrd (Civ. App.) 174 S. W. 644.

13. Parties.-See notes to art. 1849.
One having a prior lien upon property in the hands of a receiver was not a neces

sary party to an action by a subsequent lienor to foreclose his mortgage. Arlington
Heights Realty Co. v. Cttizens' Ry. & Light Go. (Civ. App.) 160 S. W. 1109'.

Where, in a suit to foreclose a mechanic's lien, it was averred that the' land was own

ed by "A. & L. August. by said A. August and by said L. August," a judgment fore
closing the lien on the land of A. August was proper. August v. Gamer Co. (Civ. App.)
166 S. W. 1197.

In an action on vendor's lien notes it was not error to establish a lien in favor of
one who had furnished the money to take 'up two similar notes inferior to that of the

payee. Braun v. Hickman (Civ. App.) 176 S. W. 879.
'

In a suit to foreclose a mechanic's lien for improvements made by defendant's lessee,
a personal judgment against defendant was not authorized. Cleburne St. Ry. Co. v.

Barber (Civ. App.) 180- S. W. 1176.
Plaintiff, in a suit on notes and to foreclose a chattel mortgage, may join as parties

defendants those liable on the different notes if secured by the same chattel mortgage,
though the mortgage is not executed bY all the defendants. Coleman Nat. Bank v. Cath
ey (Ctv. App.) 185 S. W. 661.

14. Personal and foreclosure judgments.-Where a purchaser of a part of a tract
subject to a vendor's lien did not assume payment of the debt, the holder of the vendor's
lien notes could not recover a personal judgment. Kynard v. Tucker (Civ. App.) 171 S.
W. 1086.

Though a landowner mortgaged part. of his estate to secure a debt, his whole estate
was liable therefor. Ramirez v. Lasater (Civ. App.) 174 S. W. 7016.

In action to enforce claim for material, notes not purporting to be the obligations of
defendant company held not· to authorize personal judgment against it. Cleburne 81..

Ry. Co. v . Barber (Civ. App.) 180 S. W. 1176.
Where court found that a secret agreement existed between purchaser's agents and

vendor'S agents by which one-half of consideration was to 'be returned, the judgment
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against purchaser for one-half of amount of purchase note was proper. Yarn v. Gon
zales (Civ. App.) 193 S'. W. 1132.

Where land subject to vendor's lien was exchanged by holder of legal title, who cove

nanted to pay the notes and took title to land received in name of third person, in suit
to foreclose the lien there was no error in failing to submit issue of partnership between
covenantor and third person or in instructing a joint and several judgment for covenantee
against them. Rhoads v. Harris (Civ. App.) 194 S. W. 621.

15. Priority of liens.-In a proceeding to enforce a chattel mortgage, in which the
landlord intervened, claiming a lien upon the mortgaged prop-erty, the mortgagee cannot
complain of a judgment in favor of the landlord on the ground that there was other
property out of which the landlord might satisfy his lien, where the judgment requir
ed that to be first exhausted. Neblett v. Barron (Civ. App.) 160 S. W. 1167.

Where a judgment foreclosing a mortgage was procured by fraud of the mortgagee
and one of the mortgagors, the court properly refused to recognize and foreclose the lien
established by the judgment as against the other owners. Clarke v, A. B. Frank Co. (Civ.
App.) 168 S. W. 492.

,

A judgment foreclosing a senior mortgage, notwithstanding paym,ent of the debt,
with intent to defraud creditors of the mortgagor, does not affect the right of a junior
lienholder who was not a party to the suit; and by such payment the junior lien b-e
comes a first lien. -Id.

17. Requisites and validity of judgment.-Where defendant guaranteed part of a

series of vendor's lien notes, the whole of which plaintiff declared due upon nonpayment
of the second, the judgment foreclosing the lien and finding against defendant on his
guaranty need not prorate the proceeds of the sale of the land between the notes guar
anteed and the others. Borschow v. Stephenson (Civ. App.) 166 S. W. 121.

That the judgment in mortgage foreclosure proceedings did not describe the land by
calls held not to invalidate it where it otherwise described the land. Williams v. McComb
(Civ. App.) 163 s. W. 654.

A judgment in an action on vendor's lien notes, violating this article, constitutes
fundamental error, reviewable in absence of assignments of error in the' record. McPhaul
v. Byrd (Civ. App.) 174 s. W. 644.

A default judgment foreclosing a vendor's lien on several tracts of land, omitting a

call for the west side of one of the tracts, was defective. Gilles v. Miners' Bank of Car
terville, Mo. (Civ. App.) 184 S. W. 284.

Under this article, a judgment of foreclosure which did not provide for the issu
ance of an order of sale, nor direct the sheriff to' seize and sell the property as under
execution, it appearing that the land was never sold under the judgment held insufficient.
Rudolph v. Hively (Civ. App.) 188 S. W.721.

In suit by vendor of lands to city to foreclose implied lien on part of them for part
of price, description of lands, in judgment foreclosing lien, as all "above high-water mark,"
held sufficient. City of Ft. Worth v. Reynolds (Civ. App.) 190 S. W. 501.

20. Conformity of judgment to pleadings, proof and verdict.-Where the petition in
an action to foreclose chattel mortgages against the mortgagor and his assignee and for
general relief contained no allegation that the mortgages were duly filed for record, a

personal judgment against the assignee as for a conversion held erroneous except as to
costs. Marshall v. G. A. Stowers Furniture Co. (Civ. App.) 167 S. W. 230-.

A petition by a transferee of vendor'S lien notes, which merely prays that the land
be awarded to him, held not to support a judgment awarding the land to him. Smith v.

Tipps (Civ. App.) 171 s. W. 816.
In suit on note, where plaintiff asked foreclosure of lien on defendant's insurance pol

icy, but it was alleged and proved that defendant had no beneficial interest therein, court
properly refused to foreclose lien. Ehlinger v. Speckels (Civ. App.) 189 s. W. 348.

In suit to foreclose mechanic's lien based on house-building contract signed by de
fendant alone, judgment for plaintiff was error where the complaint failed to allege plain
ti,ff's performance! of the contract. Benson v. Ashford (Civ, App.) 189 s. W. 1000.

21. Conclusiveness of judgment.-The holder of a deed of trust subsequent to a ven
dor's lien who purchased the land on foreclosure of his deed of trust was not concluded
by the judgment in a suit to foreclose the lien to which he was not a party. Standard
Paint & Wall Paper Co. v. Rowan (Civ. App.) 158 S. W. 251.

A decree foreclosing mortgage on land in a suit to which plaintiffs were not parties
held not res judicata of their claim to one-half of the land, which claim was not in
issue therein; Ellerd v. Ellison (Civ. App.) 165 S. W. 876.

Where a 'husband and wife executed a mortgage of the wife's separate property, a

judgment foreclosing such mortgage after the death of the wife was not binding upon
the heirs of the wife; they not being parties. Vanderwolk v, Matthaei (Civ. App.) 167
s. W. 304.

A judgment foreclosing vendor's lien notes held a conclusive adjudication against
plaintiffs' subsequent claim that they were mortgagors of the land and that their con
veyance to the maker of the notes was merely to secure a loan. Sells v. White (Civ.
App.) 175 S. W. 1()79.

Judgment in foreclosure suit in which mortgagors and junior mortgagees were join
ed, distributing proceeds of sale, held res judicata of the correctness of such distribution.
Freeman v. Klaerner (Civ. App.) 190 S. W. 543.

22. Revocation of power of sale.-See notes under art. 3759.
23. Sales under foreclosllre.-Wher�, in a lien foreclosure suit, part of property was

ordered first sold for protection of third person, and judgment debtor thereafter mortgag
ed that part to a bank for an unsecured indebtedness and the amount of the judgment
which the bank paid, taking a transfer of the judgment, held that the mortgage, being
subsequent to the decree, was subordinate to the third person's right to have that part
of the land first exhausted before resorting to the other part. Cole v: Lewis (Civ. App.)
159 s. W. 180.

Where in foreclosure suit for protection of third person, part of the land was order
ed first sold, and thereafter Judgment debtor gave a mortgage for an unsecured indebted
ness and the amount of the judgment which the mortgagee paid, taking a transfer there-
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of, and after debtor's death mortgagee' had property sold by administrator for more
than the amount of the judgment, held that equity would apply the proceeds in the man
ner decreed in the foreclosure, and hence the part of the land to be sold last was free
from any lien.' Id.

Wben a mortgagor makes successive sales of different portions of the mortgaged
premises. and subsequent purchasers have either actual or constructive notice of prior
sales, equity will require the tracts of land to be sold in the inverse order of their
alienation when the mortgage lien, is foreclosed.' Powell v. Stephens (Civ. App.) 163 S.
W. 672, judgment modified on rehearing 164 S. W. 1058.

Upon foreclosure of a mortgage upon an entire+tract of land, held, that intervener
who had acquired vendor'S lien notes given by the first purchaser was entitled to de
mand that the last land sold should be first sold to satisfy the mortgage. Id.

When ,a mortgagor reacquires a portion of the land which he had sold, those who
have purchased from him after he sold the land so reacquired have the right to have the
reacquired tract first sold in satisfaction of the mortgage. Id.

Where the owner of land subject to a mortgage sold part of the tract which was

reconveyed to him upon condition that vendor's lien notes be extinguished, the fact that,
at the time he agreed to transfer the notes to appellant, the deed was of record and that
her money was not .used to redeem the notes, .held not to affect her right to demand that
land subsequently conveyed should first be sold to extinguish a common mortgage. Id .

.
In a suit to foreclose a chattel mortgage, .In which a claimant of the property was

made a defendant, an action would not lie against a clerk of the court on a judgment
directing him to pay over to plairrtiff the proceeds of a sale of the property until the is
sue of ownership as between plaintiff and claimant was determined. Willis v. Keator
(Civ. App.) 181 S. W. 556.

24. -- Valldity.-Where assignee of judgment foreclosing vendor's lien agreed to
release owner and husband from liability, in consideration of husband's agreement not
to bid, but subsequently repudiated such agreement, owners held not entitled to have the
sale vacated .ror fraud. Moore v . .Jenkins (Civ. App.) 168 S. W. 398 -.

Art. 2004. [1344] [1343] Judgments against executors, etc.
Cited, Dunn v. Epperson (Civ. App.) 175 s. W. 837; Lauraine v. Vaughn (in dissent

ing opinion) (Civ. App.) 193 S. W. 712.

Art. 2005. [1345] [1344] Against executors acting independently
of probate court.

Cited, Dunn v. Epperson (Civ. App.) 175 's. W. 837.

Art. 2006. [1347] [1346] Against partners when all not sued.
See art. 1863. and notes.
Citation against par1:ners.-Where 'an action against a partnership and the three

members thereof was dismissed as to one partner for failure to procure service, no judg
ment could be rendered against the firm. Tramel v. Guaranty State Bank & 'Trust Co.
(Civ. App.) 176 S. W. 65.

Where action against partnership and members is unqualifiedly dismissed as to a

,member because not served and insolvent, judgment, cannot be against firm, but only
members. Heidelberg Amusement Club v. Mercedes Lumber Co. (Civ.' App.) 180 S. W.
1133.

Art. 2007� [1348] [1347] Confession of judgment.
Cited, Wiggins V.' First Nat. Bank of Denton (Civ. App.) 175 S. W. 735.

"

Construction of jUdgment.-Where consent judgment provided that trustee might sell
lands for best price obtainable within his discretion for part cash, and balance secured
by vendor's Iien' notesr.court cannot read into Judgment provision for sale at reasonable
market value. Evans v. Williams (Civ. App.) 194 S. W. 181.

CHAPTER SI;XTEEN
REMITTER AND AMENDMENT OF JUDGMENT

Art.
2012.
20:).3.

Remitter or excess in verdict.
Remitter of excess in Judgment

open court.
Remitter in vacation.
Mistakes in judgments corrected

open court.

Art.
2016.' Misrecitals, etc., corrected in vaca-

in tion or term time' in certain cases.

2017. Correction made in vacation to be
certified to clerk, etc.

in 2018. Correction or remitter operates to
2014.
2015.

cure errors,

Article 2012. [1353] [1351] Remitter of excess in verdict.
Power of court.-It is within the power of- the trial court to permit a remittitur,

rather than grant a new trial. Texas Bldg. Co. v. Reed (Civ. App.) 169' S. W. 211.

Curing excessiveness.-Error in awarding an agent an excessive judgment for com

missions is cured by requiring him to file a .remittitur of the excess. Channell Chemi

,cal Co. v. Hall (Civ. App.) 187 S. W. 704.

Art. 2013. [1354] [1352] Remitter of excess in judgment in open
court.

Curing error by remlttitur.-In a servant's action for personal injury, judgment re

. citing that it appeared from the findings that the court had rendered a double verdict
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and plaintiff's remission of all in excess of the amount intended, with a judgment for
such amount, held proper. Texas Bldg. Co. v. Reed (Civ. App.) 169 S. W. 211.

Art. 2014. [1355] [1353] Remitter in vacation.
Effect of remittel"'.-Where, after appeal, appellee remitted damages improperly

awarded, the judgment, under this article will be affirmed, though the costs will be taxed
against the appellee. Atchison, T. & S. F. Ry. Co. v. Boyce (Civ, App.) 171 S. W. 1094.

Art. 2015. [1356] [1354] Mistakes in judgments corrected in open
court.

Authority to reform or enter nunc pro tunc judgment.-While a justice, under Rev.
St. 191�, art. 12374, has no authority to grant a new trial after ten days from the judg
ment, he can by this article correct a mistake in the record of the judgment so as to
make it speak the truth. Dickensheets v. Hudson (Civ, App.) 167 S. W. 1097.

Where, through mistake, the judgment entered was not in accordance with the agree
ment for its rendition, and plaintiffs were not guilty of any riegl igcnce, they are entitled
to have it corrected. Weir v. W. T. Carter & Bro. (Civ. App.) 169 S. W. 1113.

Under this article and arts. 1937 and 1938, petitioner held not entitled to the correc

tion of a final judgment entered on a default. Mallory v. Mantius (Civ. App.) 174 S. W.
692.

A succeeding judge may make the record speak a fact actually existent in a judi
cial proceeding, and which should be a part of the record. Hamilton v. Eiland (Civ. App.)
181 S. W. 260.

If first entry of judgment was mistake, and was not judgment of court, it was its
right and duty to correct entry on minutes .to speak truth. Gerlach Mercantile Co: v.

Hughes-Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784.
Purpose of a nunc pro tunc entry is to correctly evidence upon the records some

judgment, decree, or order actually made, but not entered of record at proper time. Fin
nigan-Brown Co. v. Escobar (Civ. App.) 192 S. W. 256.

In view of art. 853, and under the inherent power of the court anc"' this article, held,
that the court had jurisdiction to render nunc pro tunc a judgment rendered after con

viction at a previous term, but erroneously entered. Bennett v. State (Cr. App.) 194 S.
W.148.

-- Judgments and mistakes which may 01'" may not be corr-ected.c-A court has no

jurisdiction by order nunc pro tunc at a subsequent term to amend a judgment to in
clude matter which should have been, but was not, passed on in fact at the prior term.
Hamilton v. Joachim (Civ .. App.) 160 S. W. 645.

When an appeal ls perfected during a term of the trial court, that court, during its
term, can make orders in the case and alter or revise a final judgment from Which the
appeal was taken, but after appeal from an interlocutory order on an application for a

temporary writ of injunction, the trial judge cannot change his order or exercise any
jurisdiction whatever over it. Boynton v. Brown (Civ. App.) 164 S. W. 897.

Where one of the several defendants, though duly cited, made default, the judg
ment for plaintiff was properly' amended so as to include him. though the verdict failed
to mention him. A. J. Birdsong & Son v. Allen (Civ. App.) 166 S. W. 1177.

In a suit to correct an order entered on the minutes, showing that a motion for new

trial was overruled, while in fact it was granted, the court held authorized to grant re

lief by the entry of a nunc pro tunc order showing the granting of the motion. Moolt'e
V. Chapman (Civ. App.) 168 S. W. 6.

Court held to have authority to correct its minutes to make judgment dispose of the
rights of all parties, as was done by the judgment as actually rendered. Moore v. Toyah
Valley 11"'1"'. Co. (Civ. App.) 179 S. W. 550. .

.

If first entry of judgment was mistake; and was not judgment of court, and there
were mistaken recitals of facts as to date of service, the mistake could be corrected.
Gerlach Mercantile Co. v. Hughea-Bozar-th-Anderson Co. (Civ. App.) 189 S. W. 784.

Where appeal frani judgment entered upon answers of the jury to special issues was

dismissed for want of finality in the judgment, the trial court upon return or the case

could not enter nunc' pro tunc a judgment varying 'materially from the prior judgment.
Finnigan-Brown Co. v. Escobar (Ctv. App.) 192 S. W. 256.

.

EVidence Justifying cOl"'rection.-Entry of a judgment nunc pro tunc is not authorized.
unless there is an affirmative showing that the court actually rendered the decision
which it is sought by the nunc pro tunc entry to formally i'lnter on the records of the
court. Hamilton v. Joachim (Civ. App.) 160 S. W. 645.

While a decree can only be modified on record evidence, such as a verdict or written
instruments contained in the record of the suit in which the decree was rendered. the
allegations of the petition as set out in a motion to correct a decree so as to make it ad
judge that plaintiff recover the entire property sued for instead of a half interest in it.
taken with the docket entry and judgment, held to furnish sufftctent record evidence to
authorize the correction of the decree as prayed. Yarbrough v. Etheredge (Civ. App.)
163 S. W. 998.

In a suit to correct the entry of a judgment by agreement, parol evidence is admis
, sible to show that the judgment entered by mistake did not comply with the agreement.

Weir v. W. T. Carter & Bro. (Civ. App.) 169 S. W. 1113.
A party seeking to correct the record of a judgment by proceedings authorized by

this article has the burden of showing that the record does not speak the truth. Mallory
V. Mantius (Civ. App.) 174 S. W. 692.

A trial court may, after adjournment for the term, make its records speak the truth,
by order nunc pro tunc or otherwise, though no written memorandum of the proceedings
can be found. Hamilton v. Eiland (Civ. App.) 181 S. W. 260.

If there is simply a general verdict in a case, with failure to announce a judgment
,?r a correct judgment thereon, such verdict alone authorizes the entry of a nunc pro tunc
�udgment, but entry of a nunc pro tuna judgment, without evidence showing the same
JUdgment had been in fact previously rendered, and with refusal of evidence offered to
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show that the proposed entry evidenced a judgment which in fact was not rendered, was
error. Finnigan-Brown Co. v. Escobar (Civ. App.) 192 S. W. 256.

A judgment nunc pro tunc should not be entered unless some proper and sUfficient
evidence be adduced to show that the court had in fact announced or rendered the judg
ment which it is the purpose of the nunc pro tunc entry to correctly evidence. Texas &
N. O. R. Co. v. Turner (Civ. App.) 193 S. W. 1087.

I Time for appllcation.-Where defendant in a suit by a tenant in common for contri
bution was found to have no interest in the land, but his name was omitted from the
judgment of dismissal by mistake, the district court had the right, at any time before
final judgment in this court, to correct the mistake and render such judgment nunc pro
tunc as should. have been rendered. Stephenson. v. Luttrell (Clv. App.) 160 S. W. 666.

Under this article and arts. 2016 and 2373, a justice of the peace could amend the en

try of a judgment so as to show the disposition that was made of the cause as to two
parties not mentioned therein, though an appeal was pending in the county court.
Thompson v. Field (Civ. App.) 164 S. W. 1115.

Under this article and art. 2016, held that, where judgment as entered did not dispose
of rights of certain parties, correction to conform to judgment rendered could not be
made in vacation. Moore v. T'oyah Valley Irr. Co. (Civ. App.) 179 S. W. 550.

By virtue of continuing power of court over its records, it may correct them and
cause entry of judgment to speak truth at time subsequent to term at which it was ren
dered. Gerlach Mercantile Co. v. Hughes-Bozarth-Anderson Co. (Civ. App.) 189 S. W.
784.

Art. 2016. [1357] [1355] Misrecitals, etc., corrected in vacation or

term time, in certain cases.
Cited, Yarbrough v. Etheredge (Civ. App.) 163 S. W. 998.
Amendments allowable.-Under the direct provisions of this article, a judgment fol

lowing the verdict may be amended in case of miscalculation, where it can be done by
reference to the record. A. J. Birdsong & Son v. Allen (Civ. App.) 166 S. W. 1177 .

.

Judgment for plaintiffs merely may be corrected at a subsequent term to insert
names of defendants. International & G. N. Ry. Co. v. Dawson (Civ. App.) 193 S. W.
1145.

Amendments in vacation.-Under this article and art. 2015, held that, where judg
ment as entered did not dispose of rights of certain parties, correction to conform to
judgment rendered could not be made in vacation. Moore v. Toyah Valley Irr. Co. (Civ.
App.) 179 S. W. 550.

Pending appeal.-Under· this article and arts. 2015 and 2373, a justice of the peace
could amend the entry of a judgment so as to show the disposition that was made of the
cause as to two parties not mentioned therein, though an appeal was pending in the
county court. Thompson v. Field (Civ. App.) 164 S. W. 1115.

Appellate courts, amendments by.-Though judgment was reformed as to computation
as it could have been corrected in the court below under this article and art. 2017, costs
will be taxed against plaintiff in error, who was not otherwise successful. Raike v. Clay
ton (Civ. App.) 175 S. W. 498.

Attack on or appeal from corrected Judgment.-Action of the trial court as to its own

records, not open to review by proceedings to correct the record incident to appeal or

writ of error, can be reached by direct proceedings in the trial court, subject to appeal.
Cooney v. Isaacks (Civ. App.) 173 S. W. 901.

.

In absence of affirmative showing on face of proceedings that there was no notice to
defendant of motion to amend original judgment to correct mistake in entry, in gar
nishee's collateral attack on such judgment court is not authorized to hold it void. Ger
lach Mercantile Co. v. Hughes-Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784.

Art. 2017. [1358] [1356] Correction made in vacation to be certi
fied to clerk, etc.

Cited, Moore v. Toyah Valley Irr. Co. (Civ. App.) 179 S. W. 550.
Reformation by appellate court.-Though judgment was reformed as to computation

as it could have been corrected in the court below under this article and art. 2016, costs
will be taxed against plaintiff in error, who was not otherwise successful. Raike v. Clay-
ton (Civ. App.) 175 S. W. 498.

.

Art. 2018. [1359]. [1357] Correction or remitter operates to cure

error.
Cure by remltter.-Any impropriety in the jury in striking an average amount by

dividing the aggregate of the individual amounts favored by each juror and taking the
quotient, $13,600, and in afterwards agreeing by a majority vote upon a $14,000 verdict,
held cured by accepting plaintiff's proffered remittitur of $1,000. Pecos & N. T. Ry. Co. v.

Coffman (Civ. App.) 160 S. W. 145.
Excessiveness in verdict held not cured hy remittitur of $1,500 required by trial court,

where the excess was so great as to indicate that it was the result of passion or preju
dice. Galveston, H. & S. A. Ry. Co. v. Craighead (Civ. App.) 175 S. W. 1199, denying re

hearing 175 S. W. 453.
In an action for breach of marriage promise, requiring a remittitur of the amount

found by the jury as special damages held not to cure the error in an instruction author
izing recovery of double damages for the seduction of plaintiff. Huggins v. Carey (Sup.)
194 S. W. 133.
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CHAPTER SEVENTEEN

NEW TRIALS AND ARREST OF JUDGMENT
Art.
2019. New trials may be granted.
2020. Motion for, requisites of.
2021. Misconduct of jury, etc., as ground

of motion; evidence.
2022. New trials granted where damages

too small, etc.

Art.
2023. Time of making motion.
2025. Determined when.
2026. Bill of review in suits by .publica

tion.

Article 2019. [1370] [1368] New trials, etc., may be granted.
Cited, Rogers v. Dickson (Civ. App.) 176 S. W. 865.

II. GROUNDS FOR NEW TRIAL

8. In general.-A judgment rendered against a lunatic by a court, in ignorance of
his insanity may be set aside either by an action brought for that purpose, or by an ap
plication for a new trial. Pyle v. Pyle (Civ. App.) 159 S. W. 488.

An objection that the petition in an action for conversion of mortgaged cotton did
not allege the value of the cotton could not be raised for the first time on a motion for
a new trial. Houssels v. Coe & Hampton (Civ. App.) 159 S. W. 864.

9. Discretion of court.-Where the trial was by the court, it has more latitude in
considering a new trial for newly discovered evidence than it would have had in a jury
case. House v. Filgo (Civ. App.) 163 S. W. 373.

The power of the trial court to prevent probable wrong by granting new trial should
be freely exercised. Coward v. Sutfin (Civ. App.) 185 S. W. 378.

A motion for a new trial on the ground of newly discovered evidence is addressed to
the trial judge's sound discretion. Feagins v. Texas Machinery & Supply Co. (Civ. App.)
185 S. W. 961.

10. Absence of party.-Where the lower court, in overruling defendant's motion for
a new trial, must have held defendant negligent in failing to be present at the trial, and
there is nothing to show an abuse of discretion, the case will not be reversed for that
reason. First Nat. Bank v. Thurmond (Civ. App.) 159 S. W. 164.

Denial of new trial for the absence of defendant, who failed to show why he did not
notify his counselor the court of his absence, though he knew that his case would be
called, held within the court's discretion. Muldoon v. J. E. Bray Land Co. (Civ. App.)
171 S. W. 1027.

Appellant who defaulted, but who had engaged counsel to represent him, and whose
son was very sick on the day of the trial, held entitled to a new trial on proof of a meri
torious defense. Coward v. Sutfin (Civ. App.) 185 S. W. 378.

12. Absence of witness.-Defendant's motion for new trial on account of its inability
to obtain the testimony of witnesses summoned by plaintiff, and excused in good faith
by him, who remained within reach by automobile, but to secure whose attendance de
fendant asked no process or continuance or delay of trial, held properly denied. Texas
City Terminal Co. v. Petitfils (Civ. App.) 182 S. W. 19.

13. Misconduct of parties or others.-In a switchman's action for injuries, where his
deposition was on file, it was not erroneous to bring him into courtroom upon a stretcher
without showing that he could only reach the courtroom that way, since he had a right
to use the deposition or to testify as a witness. Eol Paso & S. W. R. Co. of Texas v. An
kenbauer (Civ. App.) 175 S. W. 1090.

15. Misconduct of trial judge.-Where appellant's counsel was present and made no

objection to erroneous remarks of the court in, retiring the jury after its request to be
discharged, his objection to the error came too late in motion for new trial made a week
later. Hunter v. Hunter (Civ. App.) 187 S. W. 1049.

20. Surprise in respect to evidence.-In a suit upon a note wherein an alleged forged
receipt was introduced, a new trial held properly granted for surprise, although the evi
dence was cumulative. Horne v. Stockton (Civ. App.) 178 S. W. 962.

A party, having been served with an abstract which showed a deed to the other
party to part of the land in controversy in trespass to try title, could not rely thereon
where the correct and complete deed was recorded, and, when he did rely thereon, was

not entitled to new trial on the ground of surprise when the correct deed was introduced.
Houston Oil Co. of Texas v. Wm. M. Rice Institute (Civ. App.) 194 S. W. 413.

22. Insufficiency of evidence.-If the verdict is not supported by evidence, or is
against the great preponderance of the evidence, it should grant a new trial. Pecos &
N. T. Ry, Co. v. Welshimer (Civ. App.) 170 S. W. 263.

A verdict unsupported by evidence should be set aside on motion for new trial. Ben
der v. Bender (Civ. App.) 187 S. W. 735.

New trial for fraudulent statements in insurance application as to consulting a phy
sician held properly refused. 'Brotherhood of American Yeomen v. Hickey (Civ. App.) 191
S. W. 162.

Where the court considers the jury's findings erroneous, he may grant a new trial.
Ketchum v. Boggs (Civ. App.) 194 S. W. 201.

25. Denial of continuance.-In action by insurance agerrt for bonus on business writ
ten, where defendant company had duplicate set of books of agency in its home office, re

fusal of postponement to enable company to further investigate agency's books was not
ground for new trial. Reliance Life Ins. Co. v. Beaton (Civ. App.) 187 S. W. 743.

33. Newly discovered evidence.-Where the maker of notes given to a loan COID

P&.ny, which advanced a part of the price of certain land, claimed a shortage as a
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partial failure of consideration, newly discovered evidence of a division of commissions'
between the vendor's broker and one who secured the money from the loan company
was insufficient to entitle the vendee to a new trial after verdict for the loan company
on the note. Roberts v. Prather (Civ. App.) 158 S. W.. 789.

In a personal injury action brought by a switchman against a railroad company, a.
new' trial cannot be granted on defendant's motion for newly discovered testimony of
the yardmaster, who was with the towerman at the time of his alleged negligence in
sending a switch engine into an open switch. Houston & T. C. R. Co. v. Barlett (Clv,
App.) 162 S. W. 1039.

Discovery. after trial that a surveyor, who testified for the plaintiff, would testify
that he. had found the trees of a certain corner not in controversy to be as claimed by
the defendant held not to require the granting of a new trial to the defendant, where
the testimony was not given at the trial because of the defendant's failure to ask for it.
Moore v. Lehmann (Civ. App.) 165 S. W. 81.

.

The trial court in condemnation proceedings properly refused to grant a new trial
on the ground of newly discovered evidence; no legal excuse being presented why such
evidence was not offered at the trial.

.

City of Ft. Worth v. Charbonneau (Civ. App.) 166
S. W. 387.

In an action against a city for compensation for the furnishing of water, held that
the city was not entitled to a new trial for newly discovered evidence. City of Co
manche v. HOoff & Harris (Civ. App.) 170' S. W. 135.

Certain newly discovered evidence held not to authorize a new trial. Id.
Where it was not shown on appeal that newly discovered evidence carne within the

rules authorizing the court to grant a new trial on account thereof, its refusal to grant
a new trial was not an abuse of its discretion. Hudgins v. Hammers (Civ. App.) 178 S'.
W.98'6.

In coal miner's action for injuries, refusal of new trial on the ground of newly dis
covered evidence held not an abuse of the court's discretion. Consumers' Lignite Co.
v. Grant (Civ. App.) 181 S. W. 202.

Where supporting affidavits excluded negligence on part of moving' party, held, that
new trial should have been granted for newly discovered testimony of apparently dis
interested witness. Lockney State Bank v. Bolin (Civ. App.) 184 S. W. 553.

35. -- Materiality and admissibility.-Evidence held material within the rule as

to newly discovered evidence. Harlan v. Texas Fuel & Supply Co. (Civ. App.) 1601 S. W.
1142.

Alleged newly discovered evidence, which was immaterial, would not authorize a

new trial. Vacarezza v. Realty Investment Co. (Civ. App.) 165 S. W. 516.
IIi an action on an alleged promise of a landlord to pay for groceries furnished his

tenant, newly discovered evidence held not so material to the 'issue, though tending to
discredit plaintiff's testimony, as to render the refusal of a motion for new trial rever

sible. Chilson v. Oheim (Civ. App.) 171 s. W. 1074.
Newly discovered evidence, general in its character and relating wholly to an im

material issue, did not require granting of new trial. Flynn v. J. M. Radford Grocery
Co. (Civ. App.) 174 s. W. 902.

A new trial will be granted on newly discovered evidence, although the moving par
ty knew at the time of the trial that he could prove the facts set out in his motion by
the witnesses named, where the materiality of such testimony was not known to him
until the trial was in progress. Horne v. Stockton (Civ, App.) 178 S. W. 962.

New trial cannot be had on the ground of newly discovered testimony, .where the
testimony relied upon is immaterial and the same facts had already been testified to,
but it must appear that the evidence would, on another trial, produce a different result.
Bain v. Polasek (Civ. App.) 184 s. W. 279.

Where plaintiff testified that his injury resulted when his horse kicked, being fright
ened by defendant's car, newly discovered evidence that the horse began to plunge and kick
when the breeching fell on his legs before the car approached, is material so as to war
rant new trial, if diligence is shown. Tarrant County Traction Co. v. Bradshaw (Civ,
App.) 185 8'. W. 951.

It is not an abuse of discretion to refuse new trial in action to try title to wife's
separate property, because of newly discovered evidence of admissions made by her hus
band, not in her presence, after the conveyance under which appellants claim. Qualls v.
Fowler (Civ. App.) 186 S. W. 256.

The trial court correctly denied a motion for new trial based upon an affidavit that
the lever to a stump puller, for whose purchase price the note sued upon was given, was

about 20 feet long, instead of 18 feet, as stated at the trial. Jenkins v. Morgan (Civ.
App.) 187 s. W. 1091.

A new trial will not be granted ·for newly discovered evidence tending to establish
agreement which was unenforceable for want of consideration. Boerger v. Vandegrift
(Civ. App.) 188 s. W. 948.

36. -- Cumulative evldence.c-Ordinartlv newly discovered cumulative evidence will
not require new trial. Qualls v. Fowler (Civ. App.) 186 s. W. 256; Missouri, K. &
T. Ry, CO. of Texas v. Dellmon (Civ. App.) 171 S. W. 799; Grayson v. Boyd (Civ. App.)
185 s. W. 651.

Evidence of a subsequent judgment covering a phase of the litigation held newly
discovered evidence entitling him to a new trial, not being cumulative of evidence at
trial as to materials rurntshed by the materialman. Harlan v. Texas Fuel & Supply
Co. (Civ. App.) 160 s. W. 1142.

Denial of a motion for a new trial for newly discovered evidence held not shown to
have been an abuse of the trial court's discretion; the evidence being only corrobora
tive and diligence not being shown. Deggs v. Loving (Civ. App.) 162 s. W. 9.

A new trial will not be granted for newly discovered evidence which is cumulative in
its character, and which would probably not have changed the result. Houston & T.
C. R. Co. v. Barlett (Giv. App.) 162 s. W. 1039.

.

Refusal of new trial for newly discovered, cumulative evidence held not an abuse
of discretion. Garrett v. Gulf, C. & S. F. Ry. Co. (Giv. App.) 172 S. W. 187.

Newly discovered evidence of a witness of an accident, who was more advantageouS-
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iy placed to see it, held sufficient on which to grant a new trial, though there was

other evidence relating to the same matter. Tarrant County Traction Co. v. Brad
shaw (Civ. App.) 185 S. W. 951.

37. -- Impeachment of witness.-Ordinarily newly discovered evidence, designed
merely for impeachment, will not require new trial. Qualls v. Fowler (Civ. App.) 186
S. W. 256; Glover v. Pfeuffer (Civ. App.) 163 S. W. 984.

Where, in an action for realty claimed by adverse possession, plaintiff's manager

testified that, when defendant told him that he would not claim the land, H. was

present, alleged newly discovered evidence that, if any such conversation occurred be
tween the manager and defendant, H. did not hear it held not ground for a new trial.
Allison v. Arlington Heights Realty Co. (Civ. App.) 164 S. W. 1033.

In an action to try title by wife, with her husband, against vendees claiming more

land conveyed than grantors intended, admissions by the husband, not in wife's pres
ence, after the conveyance, as to the acreage deemed conveyed, would merely tend to

discredit the husband. Qualls v. Fowler (Civ. App.) 1£6 S. W. 256.
Ordinarily, alleged newly discovered testimony of a cumulative and impeaching char

acter ca.nnot form the basis of a motion for new trial. Kersh v. Matthews (Civ. App.)
186 S. W. 783.

In an action for breach of marriage promise, newly discovered evidence, which tend
ed to impeach plaintiff's testimony but also to establish that plaintiff had not given birth
to a child, held sufficient to require the granting of a new trial. Huggins v. Carey (Bup.)
1914 S. W. 133.

39. -- Credibility and probable effect.-It was not an abuse of discretion to deny
a motion for new trial for newly discovered. evidence where it did not appear that the
newly discovered evidence would have produced a different result. HouSe v. F'ilgo (Civ.
App.) 163 S. W. 373.

A new trial on the ground of newly discovered evidence will not be granted where
such evidence could not change the result. First Texas State Ins. Co. v. Hare (Civ,
App.) 180' S. W. 282.

In action for delay in delivering telegram, newly discovered evidence that time-table
admitted in evidence was not in force was not ground for new trial, where plaintiff could
have taken an earlier -train, and did reach destination in time for funeral services shown
to have taken place. Mansell v. Western Union Telegraph Co. (Civ. App.) 182 S. W.
1178..

New trial will not be granted for newly discovered evidence, unless it is likely that
the evidence would produce a different result upon a new trial. Brady v. Cope (Civ.
App.) 187 S. W. 678.

40. Harmless error.-In action on accident policy, where evidence as to cause of
death was conflicting, though letters in evidence contained expressions as to the cause

of death, and as to sending a small draft in' full for all claims which were not strictly
admissible, held, that such expressions were not sufficiently prejudicial to require a

new trial. Commonwealth Bonding & Casualty Co. v. Hendricks (Civ. App.) 168 S. W.
10107.

111. RIGHT TO NEW TRIAL AND PREREQUISITES TO GRANTING THEREOF

42. Estoppel.-The sufficiency of the' evidence to warrant the submission of the
question of negligence to the jury cannot be questioned on motion for new trial, where
the defendant requested a charge defining negligence at the trial of the case. Bee
Candy Mfg. Co. v. Maibaum. (Civ. App.) 158 S. W. 575.

.

After judgment in accordance with verdict, losing party is not precluded from moving
for new trial on ground of the insufficiency of evidence because previously to verdict he
wade an unsuccessful attempt to have a judgm.ent rendered contrary to it. Atchison, T.
& S. F. Ry. Co. v. Smith (Civ. App.) 190 S. W. 761.

43. Diligence.-Where a deposition had long been on file and" disclosed the names
of the witnesses whose affidavits were relied upon to show false testimony in the deposi
tions, a motion for a new trial for newly discovered evidence was properly denied for
want of diligence. Ft. Worth & R. G. By. Co. v. Keith (Civ. App.) 163 S. W. 142.

Denial of a new trial for newly discovered evidence held not an abuse of discretion,
where. it did not appear that it could not have been found before by ordinary diligence.
Schramm v. P. J. Owens Lumber Co. (Civ. App.) 163 8. W. 1016.

New trial for newly discovered evidence, consisting of testimony of witness, held
properly denied, where it did not appear what effort the m.oving party made to find the
Witness, or that he could not have found him before the trial if he had tried. Id.

.

A motion for new trial for alleged newly discovered evidence was properly denied,
where defendant knew of the evidence before the trial but did not produce it, and his
only excuse was that it "slipped" his memory. Clemmons v. Johnson (Civ. App.) 167
S. W. 1103.

Defendant is not entitled to a new trial on the ground of newly discovered evidence,
a deed of trust, of which the circumstances put him on inquiry. Ablon v. Wheeler &
Motter Mercantile Co. (Civ. App.) 179 S. W. 527.

This article and art. 2023, requiring motions to set aside judgments and for new trials
to be made within two days after rendition of judgments, are directory only, and it is
within the court's discretion to grant a motion thereafter. First Nat. Bank of Ft. Worth
v. Henwood (Civ. App.) 183 S. W. 5.

. New trial on the ground of newly discovered testimony held properly denied for want
of due diligence to procure the testimony for the trial. Kansas City, M. & O. Ry. Co.
v. Cole (Civ. App.) 183 S. W. 137.

New trial will not be granted for newly discovered evidence except upon showing of
good reason why the evidence was not discovered prior to trial and produced thereon.
Brady v. Cope (Civ. App.) 187 S. W. 678.

Where the materiality of facts could not be anticipated before the trial because of
change of claim of the successful party after the trial began, newly discovered evidence
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of such facts entitled the unsuccessful party to new trial. Delano v. Delano (Civ. App.)
189 S. W. 972.

In action against railroad for damages to automobile in crossing collision, held, that
for want of diligence trial court properly overruled defendant's motion for new trial for
newly discovered evidence. Texas & N. O. R. Co. v. Cummins (Civ, App.) 193 S. W. 161.

V. REVIEW BY APPELLATE COURTS

55. Review of discretion of trial court.-The refusal of new trial for newly discov
ered evidence will not be reversed,' unless an abuse of discretion is shown. Kersh v. Mat
thews (Civ. App.) 186 S. W. 783; House v. Filgo (Civ. App.) 163 S. W. 373.

The trial judge's action on a motion for a new trial for newly discovered evidence
will not be reviewed unless it affirmatively appears that he has abused his discretion.
Feagins v. Texas Machinery & Supply Co. (Civ. App.) 185 S. W. 961.

Where the evidence was conflicting as to whether the jury were influenced, by im
proper motives, a finding by the trial court that they were not, is conclusive on appeal.
San Antonio, U. & G. R. Co. v. Hagen (Civ. App.) 188 S. W. 954.

56. Necessity of motion for new trial.-Under Rev. Civ. St. 1911, art. 4645, relating to
appeals from decrees granting temporary injunctions, a motion for a new trial is not a

necessary prerequisite to such an appeal. Ft. Worth Improvement Dist. No.1 v. City
of Ft. Worth, 106 Tex. 148, 158 S. W. 164, 48 L. R. A. (N. S.) 994:

Court of Civil Appeals Rules 24, 25 (142 S. W. xii), providing that a ground of error

not distinctly set forth in the motion for new trial will be deemed waived unless funda
mental, and District and County Courts Rule 71a (145 S. W. vii), requiring a-motion for
new trial except where the statute does not require it, require a motion for new trial in
all cases except where the statute does not require it. Cooney v. Dandridge (Civ. App.)
158 S. W. 177.

A party could not complain of the trial of a cause at the term to which it was con

tinued, although the time of holding such term was changed without his knowledge, where
he did not move for a new trial, or to set aside the judgment on a showing of the rea

sons for his absence, and that his defense was meritorious. Guerra v. Guerra (Civ. App.)
158 S. W. 191.

Under court rules 24 and 25 (142 S. W. xii) and 71a (145 S. W. vii), requiring specifi
cation of errors and motion for new trial to perfect an appeal, the filing of such a mo

tion is a prerequisite to the consideration of assignments of error complaining that the
judgment is contrary to the law and the evidence. Moore v. Moore (Civ. App.) 159 S.
W.896.

In the absence of a statement of fact, bills of exception, and motion for new trial, a

judgment will be affirmed, unless fundamental error appears on the face of the record

proper. National Aeroplane Co. v. McCormick (Civ. App.) 161 S. W. 375.
The fundamental objection that a judgment does not determine the issues of the suit

is not waived by failure to raise it on motion for new trial. Campbell Banking Co. v.

Hamilton (Civ. App.) 173 S; W. 1012.
Notice of appeal in the court below and a motion for a new trial therein are not re

quired, where the case is brought up by petition and writ of error. McPhaul v. Byrd
(Civ. App.) 174 s. W. 644.

If a judgment could not properly have been rendered as it was rendered, the error

was fundamen,tal, and could not be waived by failure to assign it as error in a motion
for new trial. Hayes v. G. A. Stowers Furniture Co. (Civ. App.) 180 S. W. 149.

In an action for specific performance, where the pleadings alleged a written con

tract, submission to the jury of whether plaintiff was entitled to recover on a verbal con

tract is fundamental error, which can be reviewed, though not set up in the motion for
new trial. Loop Land & Irrigation Co. v. Ogburn (Civ. App.) 180 S. W. 914.

Motion for new trial held not necessary to review fundamental errors. Smith v. Tex-
as & P. Ry. Co. (Civ. App.) 180 S. W. 920.

.

Where the record contained no assignment of error, motion for new trial, or bill of
exceptions, and no fundamental error is suggested or observed, the judgment will be af
firmed. Simpson v. International & G. N. R. Co. (Civ. App.) 183 S. W. 10.

Sufficiency of service will not be considered on appeal where not raised in the motion
to set aside a default nor in the answer. Miller v. First State Bank & Trust Co. of Santa
Anna (Civ. App.) 184 S. W. 614 ..

Plea of. privilege to be sued in county of defendant's residence held not waived by
failure in motion for new trial to reserve the right to insist on such plea if the motion
were granted. Johnson v. Waggoner (Civ. App.) 190 s. VV. 835.

Errors not brought to attention of trial court in motion for new trial cannot ·be con

sidered, unless they are fundamental errors apparent from record. Vaky v. Phelps (Civ.
App.) 194 S. W. 601; see, also, notes under arts. 1523, 1524, 1612, 1991, 2075.

57. -- Trial by court.-A motion for a new trial is not a prerequisite to an ap
peal, where the case was tried by the court and conclusions of fact and law were pre
pared and filed. Moore v. Rabb (Civ. App.)· 159 S. W. 85; Cooney v . Dandridge (Civ.
App.) 158 S. W. 178.

Under Rev. Civ. St. 1911, art. 2023, and District Court Rule 71a (145 S. W. vii), where
the trial court flled its conclusions of fact and law in term time, and in time to permit
appellant to allege error therein by a motion for a new trial, his failure to include such
objections in his motion was fatal to their review. Head v. Altman (Civ. App.) 159 S.
W.135.

.

Under Acts 33d Leg. c. 136 (Vernon's Sayles' Ann. Civ. St. ·1914, art. 1612), requiring
assignments of error to be filed, and making the assignments of error in a motion for a

new trial the assignments on appeal, held.vtha.t where findings of fact and conclusions of
law were not filed by the trial court, and plaintiff in error did not file a motion for a new

trial therein, there were no assignments of error which could be considered. Pollard v.

Allen & Sims (Civ. App.) 171 s. W. 302.
Rule 24 of the Supreme Court (142 S. W. xii) must be construed together with other

court rules, including 71a (145 S. W. vii), and when so construed does not require a mo-
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tion for a new trial in cases tried to the court, nor does the right to have an appeal con
sidered in such cases, without filing a notice for new trial, depend upon filing by the
trial judge of his conclusions of fact or law .. Craver v. Greer (Sup.) 179 S. W. 862, an

swering certified questions (Civ. App.) 178 S. W. 699, and answer conformed to (Civ.
App.) 182 s. W. 368.

Where a case is tried without a jury, motion for new trial is not prerequisite to per
fection of appeal. Rockdale Mercantile Co. v. Brown Shoe Co. (Civ. App.) 184 s. W. 281.

58. -- Sufficiency and scope of motion.-Under District Court Rule 71a (145 S. W.
vii), requiring a motion for a new trial as a prerequisite to an appeal or a writ of error,
an error will not be reviewed where it is not.set forth in the motion, unless it arose after
it was too late to file the motion. Head v. Altman (Civ. App.) 159 S. W. 135.

The purpose. of Courts of Civil Appeals rules 24 and 25 (142 S. W. xii) was to confine
appellant to the grounds of error set up in the motion for new trial. Salliway v. Grand
Lodge, A. O. U. W. (Civ. App.) 164 S. W. 1041.

60. -- Review of rulings on pleadings.-A motion for a new trial is not necessary
to present error in the sustaining of exceptions to the answer. May v. Waniger (Civ.
App.) 164 s. W. 1106 ..

The objection that a divorce petition was insufficient for failure to deny charges of
infidelity alleged will not be considered on appeal, where not raised either in pleadings or

motion for new trial. Hill v. Hill (Civ. ApP.) 193 S. W. 726.

61. -- Review of rulings on admissibility of evidence.-Objection to description in

power of attorney offered in evidence, not presented in motion for new trial, cannot be
considered on appeal. Keppler v. Texas Lumber Mfg. Go. (CiY. App.) 184 S. W. 353.

63. -- Review of rulings on instructions.-Under arts. 2061, 2062, providing that
error in instructions shall be regarded as excepted to in all cases, and that, where error

appears otherwise of record, a bill of exceptions is not necessary, the Court of Civil Ap
peals rule 24 (142 S. W. xii), providing that error not set forth in the motion for new

trial should be considered waived, does not require that a ruling in giving or refusing
instructions be included in the motion for new trial. Brewer v. A. M. Blythe & Co. (Civ.
App.) 158 s. W. 786; Missouri, K. & T. nv. Co. of Texas v. Beasley, 106 Tex. 160, 155 S.
W. 183, rehearing denied, 106 Tex. 160, 160 S. W. 471.

A ruling giving or refusing instructions need not be included in the motion for new

trial to pre.serve the ruling for review. Lee v. Moore (Civ. App.) 162 S. W. 437; Houston
Oil Co. of Texas v. Drumwright (Civ. App.) 162 .S. W. 1011.

Plaintiff cannot complain on appeal of a special charge given for defendant, where it
was not excepted to or assigned as error in the motion for new trial. Ross Y. Jackson
(CiY. App.) 165 s. W. 513.

Where no objections are urged against an instruction when it is given, or on motion
for new trial, its propriety will not be reviewed on appeal. Witt v. Young (Civ. App.)
194 s. W. 1019.

64. -- Review of sufficiency of evidence and verdict on findings.-Where a party
desires review of the judge's conclusion, he should call attention to alleged insufficiency
of evidence in a motion for new trial. North American Ins. Co. v. Jenkins (Civ, App.)
184 S. W. 307.

Under Vernon's Sayles' Ann. Civ. St. 1914, art. 1990, providing for entry of judgment
on special verdicts, article 1991, authorizing appeals without a statement of facts upon
noting exceptions on the Tecord in the judgment entry, and Supreme Court rule 11a (145
S. W. vii), requiring motions for new trial except where not required by statute, a motion
for new trial is unnecessary on appeal from judgment entered on a special jury verdict.
Varley v. Nichols-Shepard Sales Co. (Civ. App.) 191 S. W. 611.

65. -- Review of amount of recovery and the awarding of costs.-Error in render
ing judgment for the purchaser in an executory contract for the difference between the
contract price and the market value, on failure of title is reviewable without motion for
new trial. Yzaguirre v. Garcia (Civ. App.) 172 S. W. 139.

Where the pleadings allege a cause of action justifying judgment for some amount,
the fact that the judgment was for an amount greater or less than facts required, or was

rendered for that sum because of improper evidence, presents no fundamental error which
would warrant a reversal, in absence of specifications of error in motion for new trial.
Levy v. Engle Bros. Co. (Civ. App.) 192 S. VV. 548.

.

66. Exceptions and objection in trial court.-The objection that the statement of a

newly discovered witness attached to a motion for new trial was acknowledged, but not
sworn to, which was not raised in the trial court or in the brief in the Court of Appeals,
cannot be raised in Supreme Court. Huggins v. Carey (Sup.) 194 S. W. 133.

VI. OPENING DEfAULT JUDGMENTS

68. Rig'ht to vacation In general.-To justify the court in setting aside a joogment
by default, the defendant's motion therefor must negative the want of diligence on its
part, and show that he had a good defense to plaintiff's demand. Order of "Aztecs v.
Noble (Civ. App.) 174 S. W. 623. I

A default judgment, reciting that there was proof of the matters alleged in plaintiff's
petition, without any record showing that it was rendered without proof thereof, will not
be set aside as rendered without proof. Id.

Where trial was not actually delayed, a default taken for defendant's failure to file its
answer within time should be set aside; defendant's counsel having made an effort to
have the answer filed, though the diligence was very slight. International Travelers'
Ass'n v. Peterson (Civ. App.) 183 S. W. 1196.

Motion to set aside default judgment by defendants, arriving at court a few minutes
after judgment was entered, held to show diligence, and hence motion should have been
granted. Miller v. First State Bank & Trust Co. of Santa Anna (Civ. App.) 184 S. W. 614.

A petition to open default stating that defendant held a release of plaintiff's claim,
and that in telephone conversation with parties claiming to be attorneys of plaintiff they
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stated the case would go no further, held good against a general demurrer. Keller v.
Young (Civ. App.) 186 S. W. 405.

A judgment by default when an answer was on file will not be set aside, where the
defendant did not call the trial court's attention to the answer or move to set the judg
ment aside during the term at which it was rendered. Wood v. Love (Civ, App.) 190 S.
W.235.

A default judgment cannot be set aside for lack of proper service if a person of ordi
nary prudence would have discovered the judgment in time to have filed a motion for
new trial during the same term Of court. Kimmell v. Edwards (Civ. App.) 193 S. W. 363.

Default judgment.will not be disturbed unless clearly shown that a party has been
prevented by fraud, accident, or the opposite party's acts from making a valid defense.
Martin v. Clements (Civ. App.) 193 S. W. 437.

70. Discretion of court and review.-Refusal to set aside a default 'judgment on the
ground of the absence of defendant's attorney held within the court's discretion. Com
monwealth Bonding & Casualty Ins. Co. v. Stearns (Civ, App.) 182 s. W. 1197.

Setting aside a judgment by default is largely within the discretion of the eour-t, but
an appellate court will revise exercise of court's discretion when it is clear it has been
abused, although a stronger case, showing abuse of discretion, is required for reversal
than where trial on merits has been denied. Combination Fountain Co. v. Rogers (Civ.
App.) 186 S. W. 407.

71. Excuses for default.-A default judgment cannot be set aside unless there is a

good excuse for failure to answer at the proper time. Delaware Ins. Co. v. Hutto (Civ.
App.) 159 s. W. 73.

A corporation, seeking to vacate a default judgment rendered against it, held not to
have excused its failure to present its defense in time. Id.

Where defendants were. induced not to appear by the misstatement of their attor
neys that the case was settled and either had or would be 'dismissed, such misrepresenta
tion, whether due to mistake or fraud, was not mere negligence on the part of the at
torneys, but constituted fraud in law entitling defendants to have a default judgment en

tered against them set aside in equity, and where, at the appearance term in an action
against nonresidents, plaintiff changed the proceedings from one in personam to an ac

tion in rem by attaching land within the court's jurisdiction, and at the appearance term
took judgment by default without notice, defendants were' relieved of the imputation of
negligence in permitting such default. Connell v. Nickey (Civ. App.) 167 s. W. 313.

Evidence of a statement of the district judge to one of the complainants held not to
justify complainants in refusing to' come to court in response to the summons of their
counsel so as to justify the vacation of a default judgment in equity. Irvin v. Johnson
(Civ. .App.) 170 s. W. 1059.

In a suit to set aside a default judgment, any evidence having a tendency to. estab
lish mental weakness on complainant's part sach as would excuse his failure to appear
at the time the case was called was admissible. Id.

A defendant cannot procure the setting aside of a default judgment for failure of his
attorney to perform the services for which he was employed. Shipp v. Anderson (Civ.
App.) 173 s. W. 598.

Where defendants not only showed a meritorious defense, but offered an excuse for
default in filing their answer, the default should be set aside and a new trial granted,
where they agreed to go to trial at once. R. R. Dancy & .Co. v. Rosenberg (Civ. App.)
174 S. W. 831.

Absence of defendants' counsel at the time he had requested trial, by reason of en

gagement in unfinished case, held excusable, so that denial of new trial on judgment by
default for adverse party was error. Hovey v. Halsell-Arledge Cattle Co. (Civ. App.) 176
S. W. 897.

On motion for new trial on ground of absence of defendant's counsel when case was

called for trial as agreed, held, that the absence was excusable and to entitle defendant
to new trial after default judgment. Kansas City, M. & O. Ry, Co. of Texas v. Imboden
(Civ. App.) 176 S. W. 900.

Where no legal service is had upon defendants, a default judgment may be set aside
without showing a sufficient excuse for failure to appear. Miller v. First State Bank &
Trust Co. of Santa Anna (Civ. App.) 184 s. W. 614.

Where a default judgment which is not void is sought to be vacated, an excuse ror
failure to answer on the original suit must be shown. Hester v. Baskin (Civ. App.) 184
s. W. 726.

Whenever a plaintiff or his attorney, by an act or agreement, causes defendant to
relax diligence, which is otherwise required, the failure of defendant to present a de
fense cannot be urged as a sufficient reason for denying opening of judgment entered
upon such default. Keller v. Young (Civ. App.) 186 s. W. 405.

Trial court did not abuse discretion in vacating default judgment· against defendant,
taken because an attorney requested to represent him, failed to understand the request.
Combination Fountain Co. v. Rogers (Civ. App.) 186 s. W. 407.

Wl<Jere defendant on account of misunderstanding with his, attorney and owing to
father's fatal illness was defaulted, a new trial was properly refused; no fraud or undue
advantage being shown. Martin v. Clements (Civ. App.) 193 S. W. 437.

72. Meritorious cause of action or defense.-A . default judgment will not be set aside
unless there is a meritor:ious defense. Delaware Ins. Co. v. Hutto (Civ. App.) 159 S.
W.73.

On direct attack of a default judgment, as based on a defective citation, defendants
need not allege the nature of their defense to the action; the rule of meritorious defense
being confined to collateral attacks. McCaulley v. Western Nat. Bank (Civ. App.) 173 s.
W.1000.

Denial of motion to vacate default judgment not void on the face of the record, which
did not show diligence and a meritorious defense, was proper. Western J...umber Co. v.

.Chicag'o, R. 1.- & G. Ry. Co. (Civ. App.) 180 s. W. 644.
,

To set aside a default judgment the motion must show a meritorious defense as well
as a sufficient excuse for failure to appear and answer. Miller v. First State Bank &
Trust Co. of Santa Anna (Civ. App.) 184 s. W. 614.
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WhE!'re no legal service is had upon defendants, a default judgment may be set aside
without showing a meritorious defense. Id.

"Where a default judgment which is not void is sought to be vacated, facts showing
a meritorious defense must be shown. Hester v. Baskin (Civ. App.) 184 S. W. 726.

VII. OPENING AND VACATING JUDGMENTS

74. Authority of court.-The trial court may during term time set aside a decree of
divorce and grant a new trial. Linxwiler v. lJinxwiler (Civ, App.)'175 S. W. 1128,

A judgment being void, because the case was not regularly before the court, suffi
cient time not having elapsed after the service, the court could after the term so decree
it. Gulf, C. & S. F. nv. Co. v. Wilshire (Civ. App.) 178 S. W. 43.

76. Judgments which may be vacated.-A judgment of the county court awarding a

right of way or easement to revert to the owner of the fee if not used within two years,
could not be reopened by motion to declare a reversion on the ground of nonuser, since
such motion was in the nature of an independent action to determine title to the ease

ment, dependent upon a future contingency, and not involved in the original suit. St.
Louis Southwestern Ry. Co. of Texas v. Temple Northwestern Ry. Co. (Civ. App.) 170 s.
W. 1073.

·77. Venue.-EIrror in rendering judgment against a minor, not r:epresented by guard
ian not appearing on the face of the record can be availed of only by a proceeding to set
aside the judgment in the court rendering. it. Kelly v. Kelly (Civ. App.) 178 S. W. 686.

79. Persons entitled to reJief.-.Judgment against husband in favor of creditor was

final judgment forever determining that husband was indebted to creditor, so far as they
or their privies were concerned, and wife, stranger to suit, could not in direct proceeding
have judgment set aside and cause retried. Stolte v. Karren (Civ. App.) 191 s. W. 600.

Wife who obtained divorce before judgment divesting husband of title to land was

rendered, held not entitled to claim land as against lis pendens purchaser in whose favor
judgment was rendered. Gabb v. Boston (Bup.) 193 s. W. 137.

80. Persons against whom relief may be granted.-In an action to set aside a parti
tion judgment for fraud in procuring it, and want of service on infant defendants, the
rights of the holders of notes given in part payment of the land at ·the partition sale,
who were not parties to the action, cannot be determined. Dean v. Dean (Civ. App.) 165
S. W,·90.

While, if citation was. not served upon minor defendants in partition, the judgment
would be invalid on direct attack as to the parties to the judgment, bona fide purchasers
from such parties will be protected where the judgment recites service, though the judg
ment be invalid �or want of service. Id.

81. Failure to resort to other remedies.-Equity will not set aside judgment where,
after rendition, there was a compromise and settlement, and, in violation thereof, exe

cution issued and judgment was satisfied by sale to a third person; the remedy then be
ing by an action at law for damages for the wrongful taking. Steger Larrnber- Co. v. Me
Swain (Civ. App.) 184 S. W. 292.

82. Laches.-Where no application to set aside a judgment for fraud was made until
after the expiration of 12 years, the debtor's application will not be entertained without
a sufficient explanation of the delay. Patrucio v. Selkirk (Civ. App.) 160 S. W. 635.

Where complainant, on being served with process and petition seeking to charge him
personally with the payment of vendor'S lien notes, filed a general denial and paid no fur
ther attention to the suit, he was guilty of negligence and could not maintain a suit to
set aside a judgment recovered against him on the ground that he was not personally lia
ble. Fisher v. Hemming (Civ. App.) 164 s. W. 913.

Neither lapse of time nor laches affect the right to sue to vacate a judgment void on
its face. McCamant v. McCamant (Civ. App.) 187 s. W. 1096.

83. Grounds for relief in general.-Where intervention was filed in a suit to foreclose
. a chattel mortgage to assert the superiority of intervener's lien on the property, plaintiff
having recovered judgment without reference to the plea of intervention, the judgment
would not be set aside on a bill of review to determine the question of priority. Nocoma
Nat. Bank v. Goin (Civ. App.) 159 S. W. 189.

A judgment is conclusive between the parties, except on appeal, unless the judg
ment debtor establishes grounds for equitable relief, and shows that it was through no

fault or lack of diligence on his part that the grounds on which he bases his claim to
vacate the judgment were not presented at the trial. Patrucio v. Selkirk (Civ. App.) lifO
s. W. 635.

It is no ground for relief against a judgment recovered against a party that it was
obtained by reason of a mistake or negligence of his attorney; such mistake or negli
gence being imputed to the client. Fisher v. Hemming (Civ, App.) 164 s. W. 913.

In a suit to set aside a judgment at a subsequent term, complainants are entitled to
relief on showing a meritorious defense which they were prevented from establishing by
accident, ftaud, or mistake, and not by their fault or neglect. Irvin v . .Johnson (Civ.
App.) 170 S. W. 1059.

Allegations of motion to have a judgment foreclosing a vendor'S lien and the sale
made thereunder set aside held, as against a general demurrer, to state a cause of action
entitling the moving party to have the judgment set aside. Smith v. McDaniel (Civ.
App.) 170 S. W. 1070.

An agreement by plaintiff's attorney to dismiss held within the scope of his author
ity, so that defendant could have a judgment thereafter obtained without notice vacated.
Texas & P. Ry. Co. v. Miller (Civ. App.) 171 S. W. 1069. .'

.

Though the refusal of a district court to permit the filing of a motion for a new trial
and to hear the same could not be adequately presented ori appeal, it would furnish cause
for direct proceeding to set aside the judgment. Cooney v. Isaacks (Civ. App.) 173 S. W.
90L .

A judgment must be set aside, where the record shows that the court was without
jUrisdiction of defendant, without showing as to a good defense. San Bernardo Townsite
CO. V. Hocker (Civ. App.) 176 S. W. 644.
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Before a judgment against defendant in divorce on two grounds, entered on appear
ance day in the absence of his counsel, should be set aside, defendant must show a meri
torious defense, setting up the facts upon which each of the defenses rests, and show
that a different result would be reached on another trial. Wade v. Wade (Civ, App.) 180
S. W. 643.

That judgment was obtained in violation of an oral agreement for postponement, held
ground for equitable relief. Medlin v. Commonwealth Bonding & Casualty Ins. Co. (Civ.
App.) 180 S. W. 899.

A party prevented from prosecuting his suit or making his defense by mistake can
bring an equitable action after close of term to reopen and dispose of the case on its
merits. Hester v. Baskin (Civ. App.) 184 S. W. 726. I

If judgment is rendered by a court of competent jurisdiction, error therein does not
render it void, or subject to be set aside, except for fraud, accident, or mistake, though
the amount in controversy is so small as to prevent appeal. Kalmans v. Baumbush (Civ.
App.) 187 s. W. 6·97.

A judgment will not be set aside for defects or insufficiency in the pleadings, espe
cially where the alleged defect was amendable or had been waived by joining issue and
by going to trial. McCamant v. McCamant (Civ. App.) 187 S. W. 1096.

When judgment attacked is valid on its face, party seeking its annulment must show,
not only want of citation or appearance, but a good defense. Walker v. Chatterton (Civ.
App.) 192 s. W. 1085.

Where judge who dismissed cause was disqualified by having acted as counsel, mo
tion filed at subsequent term to set aside judgrnerrt should have been granted. Kruegel
v. Williams (Civ. App.) 194 S. W. 683.

84. Fraud, perjury, or other misconduct.-A party prevented from prosecuting his
case or making his defense lily fraud can bring an equitable action after the close of the
term to reopen and dispose of the case on its merits. Hester v. Baskin (Civ. App.) 184
S. W. 726.

Court of equity will not set aside judgment obtained through accident, fraud, or mis
take, unless defendant in judgment has meritorious defense to action, which must be
fully set forth and clearly proved. First Nat. Bank v. Har'tzog (Civ. App.) 192 s. W. '363.

In an action to set aside a decree of divorce which made a division of community
property on agreement of parties and for divorce or to set aside division of property,
held, that if testimony in divorce action was ralso, plaintiff's �ailure to testify was act
of neglect leaving her in no position to ask that portion of decree granting divorce be
set aside; but where false testimony as to the amount of community property was will
fully' given by husband, and the wife was not chargeable with negligence in failing to
prevent a decree being rendered on such testimony, the courts will entertain a suit to set
aside such decree, for rule that where a party fails to appear and answer he. cannot sub
sequently maintain an action to set aside a judgment obtained upon false and perjured
testimony does not apply. Swearingen v. Swearingen (Civ. App.) 193 S. W. 442.

85. Evidence.-On a direct attack on a judgment, as for want of service, etc., it may
be shown by extrinsic evidence that one part of the record contradicts another part, so

that a recital of service or want of service in a judgment may be contradicted by pro
ducing the original summons and return. Dean v. Dean (Civ. App.) 165 S. W. 90.

Equity should not set aside a judgment for lack of service of process upon defendant,
except on clear, satisfactory, and convincing proof of lack of such service, and plaintiff's
testimony contradicted by testimony of the constable serving the process and another
does not warrant awarding relief. Pierce-Fordyce Oil Ass'n v. Staley (Civ, App.) 190 S.
W.814.

Art. 2020. [1371] [1369] Motion for new trial, etc., requisites of.
Cited, City of Ft. Worth v. Charbonneau (Civ. App.) 166 S. W. 387.

Motion for new trial.-The trial court cannot amend or reform a judgment on motion
for new trial so as to make it conform to new facts then presented; its only right being
to grant a new trial in case the newly discovered evidence is such that there would prob
ably be a different result on the second trial. Swan v. Price (Civ. App.) 162 S. W. 994.

Where complainant had obtained a decree reforming a deed to his wife, since de

ceased, as her separate property, on the ground that the consideration in fact was com

munity property, a petition for a new trial, alleging on information and belief only that
the consideration was in fact the wife's separate property, held insufficient. Strickland
v. Baugh (Civ. App.) 169 S. W. 181.

Defendants' motion for new trial held properly refused, where it was improperly veri
fied, stated no meritorious defense, and was made so late in term that its granting would
have made necessary a continuance. Cunningham v. Gaines (Civ. App.) 176 S. W. 148.

Motion for new trial alleging defendant's reliance on his attorney to file answer was

defective for not showing employment was effective. Martin v. Clements (Civ. App.) 193
S. W. 437.

Allegations of motion for new trial may be controverted and evidence heard as to
their truth. Id.

-- Specification of errors.-Under district and county court rule 68, grounds of mo

tion for new trial that the verdict is contrary to the law, that it is not supported by the
evidence, and that it is contrary to the great preponderance of the evidence are too gen
eral to be considered by the district court. Alexander v. Louisiana & Texas Lumber Co.
(Civ, App.) 154 S. W. 235.

A motion for new trial on the ground that the verdict is excessive under the undis
puted evidence must specify wherein the verdict is excessive. Peacock v. Coltrane (Civ.
App.) 156 8-. W. 1087.

Statements of a ground of a motion for new trial that the verdict and judgm,ent are

contrary to the law and evidence, in that they were excessive as to the complaining de
fendant, in that the verdict found against it in larger proportion than justified by the
evidence or the law applicable to the facts proved, was insufficient for failure to specify
wherein the evidence was insufficient to justify the verdict. Missouri Pac. Ry. Co. v.

Cheek (Civ. App.) 159 s. W. 427.
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Errors assigned in sustaining general and special demurrers to the petition need not
be incorporated in a motton for new trial, particularly where the errors are fundamental.
Stein Double Cushion Tire Co. v. Wm. T. Fulton Co. (Civ. App.) 159 s. W. i013.

If the statement of facts will not support the findings and judgment, the motion for
new trial must point out wherein the statement is insufficient. Edwards v. Youngblood
(Civ. App.) 160 S. W. 288.

Under this article and rule 68 (142 S. W. xxii), a motion for new trial because court
erred in directing a' verdict for plaintiff for any amount held too general to require con

sideration. Harlingen Land & Water Co. v. Houston Motor Co. (Civ. App.) 160 s. W. 628.
Plaintiff's motion for new trial, "because on the face of the pleadings and the undis

puted testimony plaintiff was entitled to recover," and "in finding that the facts and evi
dence in the case were not such as to estop the defendant to deny the amount claimed,"
held too general to support assignments of error. Salliway v. Grand Lodge, A. O. U. W.
(Civ, App.) 164 S. W. 1041. \

Statements in the motion for new trial that the judgment was contrary to the evi
dence and the law are too general. Stevens v. Marshall (Civ. App.) 178 S. W. 972.

-- Joint application.-Where defendants filed a joint motion for a new trial, claim

ing that the verdict is against the weight of the evidence, the motion will be overruled,
if the evidence supports the verdict as to any of the defendants. Martin v. Burr (Civ.
App.) 171 s. W. 1044.

-- Amended and supplemental motions.-The filing of an amended motion for new

trial has the effect of eliminating the original motion, and no part of it not in the
amended motion can be considered,. Walter v. Rowland (Civ. App.) 189 S. W. 98l.

-- Affidavits and other evidence.-On motion for new trial, testimony of witnesses
presented therewith held to show probable merit in defense so as to entitle defendant to
new trial, if the absence of its attorney was excusable. Kansas City, M. & O. Ry. Co.
of Texas v. Imboden (Civ. App.) 176 S. W. 900.

Where on appeal from a judgment overruling a motion for a new trial, the record
shows no testimony taken as to facts not supported by affidavits accompanying the mo

tion, it will be presumed that the court was correct in overruling the motion. Crosby v .

Stevens (Civ, App.) 184 S. W. 705.
Allegations of fact, in a motion for a new trial supported by affidavit, need not be an

swered or denied, and will not be taken as confessed. Id.
A motion for a new trial on the ground of newly discovered evidence, not accompa

nied by the affidavit of the witness stating what his testimony would be, was insufficient.
Cherbonnier v. Shirley (Civ. App.) 185 s. W. 641.

Affidavit for new trial on the ground of newly discovered evidence held sufficient to
show due diligence. Tarrant County Traction Co. v. Bradshaw (Civ, App.) 185 S. W. 95l.

Motion for new trial based on affidavits of jurors that if they had lmown effect of an

swers to certain questions they would have answered differently was properly refused.
McIntosh v. Atchison, T. & S. F. Ry, Co. (Civ. App.) 192 S. W. 285.

-- Hearing on motion.-A motion for new trial, not involving a trial upon the mer

its of the case, is properly disposed of in a summary manner, either upon the face of the
record or upon affidavits of the parties and their supporting witnesses. Hester v. Baskin
(Civ. App.) 184.8. W. 726.

.

Irrelevant m·atter.-Trial court;· while authorized to eliminate from motion for a

new trial, any irrelevant and scurrilous matter, held not authorized, by reason of such
matter, to strike out the entire motion. Peck _Y. Murphy & Bolanz (Clv, App.) 184 S.
W.542.

.

Opening default.-On motion to open default, held, that answer filed therewith, though
verified on information and belief, might be considered in determining whether it showed
a meritorious defense. Miller v. First State Bank & Trust Co. of Santa Anna (Civ. App.)
184 s. W. 614.

Art. 2021. [1371] [1369]
motion; evidence.

Disqualification of Jury.-That juror misstated he had never been represented by at
torney for plaintiff was not ground for setting aside verdict for plaintiff or for granting
new trial, in absence of some showing that defeudarit was injured by accepting the juror.
Galveston Electric Co. v. Hanson (Civ. ,App.) 187 s. W. 533.

Misconduct of jury.-That a jury, examining a public record book, considered a sec

ond deed of trust on the property in controversy, which had not been introduced in evi
dence, and which the parties did not know was recorded in the book, held error requir
ing a new trial. South Texas Mortgage Co. v. Dozier (Civ. App.) 158 s. W. 105l.

A new trial will be granted where a juror receives testimony from a secret and un

lawful source. R. G. Andrews Lumber Co. v. Missouri, K. & T. Ry, Co. of Texas (Civ.
App.) 158 s. W. 1194.

.

In an action against a railway company for the negligent firing of plaintiff's sawmill,
held, that a new trial should be granted where a juror received information to the effect
that plaintiff's witnesses testified falsely. Id.

.

Where jurors were not told not to visit a railway crossing involved in the action, and
in so doing did not intend to disobey any order, or violate any rule of decorum, held, that
their verdict should not be set aside merely to rebuke them and enforce discipline. St.
Louis Southwestern Ry. Co. of Texas v. Waits (Civ. App.) 164 S. W. 870.

Under this article, it is unnecessary for the court, in determining whether a verdict
was the result of misconduct, to hear evidence, where the facts alleged as misconduct did
not constitute impropriety. Galveston, H. & S. A. Ry, Co. v. Bosher (Civ. App.) 165 s.
W.93.

A showing that jurors agreed to the verdict because of the argument of other ju
rors as to the amount of the attorney's fees held to entitle defendant to a new trial.
Gulf, C. & S. F. Ry. Co. v. McKinnell (Civ. App.) 171 S. W; 109l.

Right to object to misconduct of jurors held waived, where plaintiff knew of such al
leged misconduct and failed to call same to the court's attention. Williams v. Phelps
(Civ. App.) 171 s. W. 1100.

Misconduct of jury, etc., as ground of
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Jurors who, during the deliberations of the jury, narrated their personal experience,.
and one of them exposed his leg to show the effects of a disease thereon, held guilty of
misconduct. Galveston, H. & S. A. Ry. Co. v. Brassell (Ct9'. App.) 173 S. W. 522.

Jurors in a personal injury action, who while deliberating discussed plaintiff's liabil
ity for attorney's fees and awarded greater damages by reason thereof, held guilty of
misconduct. Gulf, C. & S. F. nv, Co. v. McKinnell (Civ. App.) 173 S. W. 937.

Where there was no agreement that quotient should be the verdict, and it was not in
fact adopted, division of aggregate of amounts fixed on by individual jurors held not to
require new trial. International & G. N. Ry, Co. v. Jones (Civ. App.) 175 s. W. 488.

Under this article, a verdict will not be set aside on the ground that it was deter
mined by lot in the absence of an agreement beforehand to abide bY' the result. Weath
erford, M. W. & N. W. Ry. Go. v. Thomas (Civ. App.) 175 s. W. 822.

It is misconduct of the jury in a personal injury case to discuss or consider the fees
of plaintiff's attorney. San Antonio, U. & G. R. Co. v. Vivian (Civ. App.) 180 s. W. 952.

It is not improper conduct for a juryman to remark to the jury that he had friends
on both sides, and therefore wanted the ballot to be secret, where it did not appear that
the verdict was in any way improper. Crosby v. Stevens (Civ. App.) 184 s. W. 705.

During deliberations as to alleged false representations, the statement of one juror to
the others of his knowledge of a "bogus check law," as bearing upon the deliberations,
which statement probably influenced the jury, is conduct necessitating reversal. Pridgen
v. Cook (Civ. App.) 184 s. W. 713.

New trial should be granted for the taking into the jury room, contrary to Rev. St.
art. 1957, of a pleading in another case, not in evidence, Influencing one juror, at least,
to agree to a higher award. City of Ft. Worth v. Young (Civ, App.) 185 S. W. 983.

An agreement by jurors to write upon separate papers the amount for which each
juror desired to find and to use such papers merely as a working basis is not improper.
Andrews v. York (Civ. App.) 192 S. W. 338.

Where jury agreed that each should state in writing amount of damages he, thought
plaintiff was entitled to recover, and that sum of amounts should be divided. by 12, which
was done, but jurors thereafter further discussed result and finally agreed upon amount
as verdict, verdict was proper. Marshall Traction Co. v. Harrington (Civ. App.) 19-1 S.
W. 1156.

Burden of proof.-Under this article, a litigant impeaching a verdict by the testimony
of the jurors has the burden of showing, not only that the matters of which he com

plains amount to misconduct on the part of the jury, but also that they operated to his
prejudice. Kaker v. Parrish (Civ, App.) 187 s. W. 517.

Admissibility of evidence of misconduct or to impeach verdict.-Assignments of error

based upon affidavits given by jurors im.peaching their verdict must be overruled. Wil
lingham v. Brown (Civ. App.) 163 s. W. 107.

The' verdict of the jury cannot be impeached by affidavits or evidence of the jurors
that there was a mistake of fact entering into the verdict. Crosby v. Stevens (Civ. App.)
184 s. W. 705.

Under a statute authorizing the trial court to consider misconduct of the jury as

ground for a new trial and requiring proof thereof to be made in open court, ex parte
affidavits of jurors cannot be considered. Fox v. Houston & T. C. Ry. Co. (Civ. App.)
186 s. W. 852.

Sufficiency of proof.-Testimony of jurors held insufficient to show that they arrived
at a verdict for plaintiff before considering and answering questions submitted in the
charge. Gulf, C. & S. F. Ry. Co. v. Higginbotham (Civ. App.) 173 S. W. 482.

Evidence held sufficient to sustain the order of the trial court refusing a new trial
on the ground of misconduct of the jury. Fox v. Houston & T. C. Ry, Co. (Civ. App.)
186 s. W. 852.

.

Evidence of misconduct of jury in discussing improper issues during consideration of
case held not sufficient to require a new trial. Missouri, K. & T. Ry. Co.' of Texas v.

Cornelius (Civ. App.) 188 s. W. 34.
Where one juror stated at the hearing on the motion for new trial that the jury

agreed to render a quotient verdict, but his statement was denied by the other eleven
jurors, there was no error in overruling a motion for new trial. Andrews v. York (Civ.
App.) 192 S. W. 338.

Discretion of court and revlew.-Review of the trial court's discretion under this ar

ticle in denying new trial for misconduct of jury' is confined to cases where it clearly ap
pears the rights of the parties have been disregarded. Trinity & B. V. Ry, Co. v. Geary
(Civ. App.) 194 s. W. 458; Virginia Fire & Marine Ins. Co. v. St. Louis Southwestern Ry.
Co. (Civ. App.) 173 S. W. 487; Kaker v. Parrish (Civ. App.) 187 s. W. 517.

The determination of a motion for new trial requested on the ground of the miscon
duct of a juror is not conclusive, unless an abuse of discretion be shown, even though
this article authorizes the trial court to exercise its discretion in granting such motions.
R. G. Andrews Lumber Co. v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 158 -So W.
1194.

Under this article, denial of new trial because jurors visited premises involved held
not reviewable where the record did not show whether the court heard evidence in sup
port of the motion or, if so, what the evidence showed. City of Ft. Worth v. Curry (Civ.
App.) 160 S. W. 134.

.

Discretion in granting or refusing a new trial for misconduct of the jury under this
article, is of the same nature as the discretion vested in the trial court in other cases,
and that court can reach a safer conclusion on the question by examining the jurors than
can the appellate court from the record. Pecos & N. T. Ry, CO. V. Coffman (Civ. App.)
160 S. W. 145.

The denial of a new trial on the ground that one of the jurors disclosed material
facts which had not been introduced upon the trial will not be reviewed on appeal where
the trial court heard evidence in accordance with this article, and no abuse of its discre
tion appears. Texas CO. V. Earles (Civ. App.) 164 S. W. 28.

Under this article, ruling on motion for new trial, because jury visited scene of accl-
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dent, held not to be set aside, except for abuse of discretion. St. Louis Southwestern Ry.
Co. of Texas v. Waits (Civ. App.) 164 S. W. 870.

Where the foreman of the jury, after it .had retired, wils entertained over night by
a defendant, plaintiff was entitled to new trial, notwithstanding this article, relating to

the discretion of the court. First Nat. Bank v. Hix (Civ. App.) 164 S. W. 1005.
Since this article changes the common-law rule, the appellate court will not disturb

the discretion of the trial court in denying a new trial asked on that ground, unless there
was clearly an abuse of discretion. City of Ft. Worth v. Charbonneau (Civ. App.) 166 S.
W.387.

Denial of new trial for misconduct of jurors in making adverse comments on plain
tiff's witnesses, not founded on the evidence, held not an abuse of discretion. Virginia
Fire & Marine Ins. Co. v. St. Louis Southwestern Ry, Co. (Civ. App.) 173 S. W. 487.

Assignment, on overruling motion for new trial for improper communication to jury,
will be overruled, where record contains affidavit attached to motion setting forth com

munication made, but there is no bill of exceptions showing that evidence was heard on

motion, as required by this article, and setting forth such evidence. Texas & P. Ry, Co.
v. Tucker (Civ. App.) 183 S. W. 1188.

.

.

The discretion of the trtal- court to refuse a new trial for documents not in evidence

being taken into the jury room is subject to revision. City of Ft. Worth v. Young (Civ.
App.) 185 S. W. 983.

Under a statute giving a trial court discretion to set aside a verdict and allow a new

trial for misconduct of jury, the action of the court will not be reviewed unless there
has been an abuse of discretion. Fox v. Houston & T. C. Ry, Co. (Civ. App.) 186, S. W.
852.

In action for breach of marriage promise, held that a juror's statement that he
thought defendant was the man who had ruined another woman was not so prejudictal as

to make the refusal of new trial an abuse of trial court's discretion, nor was fact that

jury discussed how much plaintiff would have to pay as lawyer's fees, etc., such mis
conduct as made the trial court's refusal of a new trial an abuse of its discretion. Kaker
v. Parrish (Civ. App.) 187 S. W. 517.

A verdict by lot for an amount substantially the same as that awarded held not such
misconduct as to make the refusal of a new trial on that ground an abuse of the trial
court's discretion. Id.

Where traal court fully investigates alleged misconduct of jury, and finds it was not '

such as influenced the jury in returning verdict, his action in overruling motion for new

trial for such alleged misconduct will not be disturbed. Galveston Electric Co. v. Han-
son (Civ. App.) 187 S. W. 533. -\

In lineman's action for injuries, refusal of new trial on ground of alleged misconduct
of Jury in fixing the amount of the verdict held not an abuse of trial court's discretion.
Gulf States Telephone Co. v. Evetts (Civ. App.) 188 S. W. 289.

In servant's action for injuries, trial court held not to have abused discretion in de
nying defendant's motion for new trial on ground of jury's misconduct in returning larger
verdict because defendant was insured and plaintiff's attorneys were entitled to part of
recovery. Marshall Mill & Elevator Co. v. Scharnberg (Civ. App.) 190 S. W. 229.

'I'he determination whether misconduct of juries vitiates their verdicts rests in the
discretion of the trial judge, and, unless an abuse of such discretion appears, the appellate
courts have no authority to interfere therewith. Andrews v. York (Civ. App.) 192 s. W.
338.

Under this article, refusal to grant a new trtal because jury saw plaintiff in a swoon
after they had retired to deliberate, and one of the jurors said he knew her, and that she
was injured as she claimed to be, is not an abuse of discretion where jurors testify that
they considered only evidence adduced at trial in arriving at their verdict. Houston Elec
tric Co. v.. Pearce (Civ. App.) 192 S. W. 558.

Art. 2022. [1452] [1448] New trials granted where damages too
small, etc.

See notes under arts. 707, 4694, 6648.
Wrongful sequestration, see art. 7097 and notes.
Power of court.-Where the trial court believed that the verdict was excessive, he had

jurisdiction to grant a new trial on account thereof. Western Union Telegraph Co. v.
Goodwin (Civ; App.) 173 S. W. 1164.

A verdict cannot be set aside because excessive, unless it appears that passion or
prejudice influenced the jury. Galveston, H. & S. A. Ry, Co. v. Miller (Civ. App.) 191 s.
W.374.

Inadequacy or excessrveness.c-Personal injury damages held not excessive. Missouri,
K. & T. Ry. Co. of Texas v. Whitsett (Civ. App.) 185 S. W. 406; Yellow Pine Paper Mill
Co. v. Lyons (Civ. App.) 159 S. W. 909; Texas Mldland R. R. v. Wiggins (Civ. App.) 161
S. W. 445; Houston & T. C. R. Co. v. Menefee (Civ. App.) 162 S. W. 1038; Southwestern
Telegraph & Telephone Co. v. Coffey (Civ. App.) 163 S. W. 112; Galveston, H. & S. A.
Ry, Co. v. Linney (Civ. App.) 163 S. W. 1035; St. Louis Southwestern Ry. Co. of Texas
v. Waits (Civ. App.) 164 S. W. '87()'; Angelina & N. R. R. Co. v. Due (Civ. App.) 166 S.
W. 918; Trinity & B. V. Ry, Co. v. Geary (Civ. App.) 169 s. W. 201, judgment reversed
(Bup.) 172 S; W. 545; La Grange & Lockhart Compress Co. v. Hart (Civ. App.) 169 S. W.
373; Chicago, R. I. & G. Ry. Co. v. Pemberton (Civ. App.) 170 S. W. 108; Kirby Lumber
Co. v. Hamilton (Civ. App.) 171 S. W. 546; Pierce-Fordyce Oil Ass'n v. Farrow (Civ.
App.) 173 S. W. 1007; Texas Traction Co. v. Scoggins (Civ. App.) 175 S. W. 1128;1 McKin
ney Ice, Light & Coal Co. v. Montgomery (Civ. App.) 176 S. W. 767; Atchison, T. & S.
F

..Ry. Co. v. Hargrave (Civ. App.) 177 S. W. 509; Decatur Cotton Seed Oil Co. v. Belew
(ClV. App.) 178 S. W. 607; Consumers' Lignite Co. v. Grant (Civ. App.) 181 S. W. 202;
Stockey & White v. Mears (Civ. App.) 181 S. W. 774; Galveston, H. & S. A. Ry. Co. \7.
Watts (Civ. App.) 182 S. W. 412; Galveston, H. & S. A. Ry, Co. v. Marti (Civ. App.) 183
s. W. 846; Young Men's Christian Ass'n v . .Tasse (Civ. App.) 183 S. W. 867; International
& �. N. Ry. Co. v. Logan (Civ. App.) 184 S. W. 301; Paris & G. N. Ry. Co. v. Atkins
(Civ, App.) 185 s. W. 306; San Antonio Brewing Ass'n v. Gerlach (Civ. App.) 185 S. W.
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316; Texas Midland R. Co. v. Sikes (Civ. App.) 185 S. W. 412; Galveston, H. & S. A.
Ry. Co. v. Brassell (Civ. App.) 186 S. W. 428; Wichita Falls Traction Co. v. Berry (Civ.
App.) 187 S. W. 415; Gulf States T'elephone Co. v. Evetts (Civ. App.) 188 S. W. 289; Con
solidated Kansas City Smelting & Refining Co. v. Dill (Civ. App.) 188 S. W. 439; Baker
v. Ives (Civ. App.) 188 S. W. 950; Burrell Engineering & Construction Co. v. Grisier (Civ.
App.) 189 S. W. 102; Texas & Pac. Rv. Co. v. Elliott (Civ. App.) 189 S. W. 737; Marshall
Mill & Elevator Co. v. Scharnberg (Civ. App.) 190 S. W. 229; Galveston, H. & S. A. Ry.
Co. v. Miller (Civ. App.) 191 S. W. 374; Houston Electric Co. v. Pearce (Civ. App.) 192
S. W. 558; Kirby Lumber Co. v. Youngblood (Civ. App.) 192 S. W. 1106; Kampmann v.
Cross (Civ. App.) 194 S. W. 437; Marshall Traction Co. v. Harrington (Civ. App.) 194 S.
W. 1156.

Personal injury damages held excessive. San Antonio Traction Co. v. Crisp (Civ.
App.) 162 S. W. 422; Missouri, K. & T. Ry, Co. of Texas v. Smith (Civ. App.) 172 S. W.
750; Galveston, H. & S. A. Ry. Co. v. Harris (Civ. App.) 172 S. W. 1129.

Verdict of $1,000 for detaining plaintiff, accusing him of taking a pin, taking him to
another floor, and searching him, held excessive and to require a reversal unless plaintiff
filed a remittitur of $500. S. H. Kress & Co. v. Lawrence (C'iv. App.) 162 S. W. 448.

The maxim, "De minimis non curat lex," is applicable to the allowance of $2.50 ex

cessive damages. Missouri, K. & T. Ry, Co. v. Kirkpatrick (Civ. App.) 165 S. W. 500.
.

In an action against a railroad company for the destruction of plaintiff's building and
the fixtures therein by fire, evidence held to support a verdict for $1,050, even though the
plaintiff had rendered the lot and the improvements thereon for taxation at $150. Mis
souri, K. & T. Ry. Co. of Texas v. Mitchell (Civ. App.) 166 S. W. 126.

That verdict for damages to cattle was for greater amount than damages estimated
by one of plaintiff's witnesses held not conclusive that it was excessive. Texas Midland
R. R. v. Becker & Cole (Civ. App.) 171 S. W. 1024.

Verdict of $1,000 in action against testamentary trustee for services in caring for a

beneficiary during her last illness, held not excessive. McLean v. Breen (Civ. App.) 183
S. W. 394.

.
Verdict for $75 exemplary damages for the tenant for wrongful suing out of a dis

tress warrant by the landlord held not excessive under the evidence. Streetman v. Lasa
ter (Civ. App.) 185 S. W. 930.

Where plaintiff was 40 years of age, earning $125 a month, as general manager of a

telephone company, and had been recently reduced from $175 a month, because company
was not making money, verdict of $8,500 held not excessive. Kansas City, M. & O. Ry,
Co. of Texas v. Durrett (Civ. App.) 187 S. W. 427.

Verdict for $400 as actual damages for wrongful issuance of writ of sequestration
held not excessive. Garlington v. Cotten (Civ. App.) 189 S. W. 294.

In an action for breach of warranty of a silo, evidence held insufficient to warrant
the jury's finding $240 for damaged ensilage. Texas Kalamazoo Silo Co. v. Alley (Civ.
App.) 191 S. W. 774.

It being impossible to say as matter of law that conclusions reached in a moderate
verdict for mental suffering from a wrongful ejectment, approved by denial of new trial,
were wrong, they will not be disturbed on appeal. Gulf, C. & S. F. Ry. Co. v. Darrah
(Civ. App.) 193 S. W. 253.

'

A $10,000 verdict does not indicate prejudice and passion on jury's part requiring re

versal because exceeding amount claimed by $19.50. Houston Chronicle Pub. Co. v. Lem
mon (Civ. App.) 193 S. W. 347.

A verdict, fixing the damages to the land not taken, held not so excessive as to indi-
cate prejudice, though it was for nine times the [' unt of the award by the commission-
ers. .Jefferson Count.y Il'r-ac tion Co. v. Wilhelm (Lv. App.) 194 S. W. 448.

Where there was sufficient evidence to support a verdict of $200 for plaintiff's per
sonal injuries, it will not be disturbed as inadequate. Morris v. Galveston Electric Go.
(Civ. App.) 194 S. W. 490.

Where no accurate rule of damages exists, and no improper motive in estimating
amount is shown, and amount awarded does not indicate such fact, a verdict will not be
disturbed for being excessive. Kansas City, M. & O. Ry, Co. of Texas v. Starr (Civ.
App.) 194 S. W. 637. See, also, notes under articles relating to particular matters.

Art. 2023. [1373] [1371] Time of making motion.
In general.-Under this article, and District Court Rule 71a (145 S. W. vii), where

the trial court filed its conclusions of fact and law in term time, and in time to permit
appellant to allege error therein by a motion for a new trial, his failure to include such
objections in his motion was fatal to their review. Head v. Altman (Civ. App.) 159 S.
W.135. .

A motion for a new trial, filed, without any affidavits, on the day before the court
closed, held not to give the opposite party an opportunity to answer so that it might be
overruled on that ground. Glover v. Pfeuffer (Civ. App.) 163 S. W. 984.

There is no statutory authority for granting a new trial after the term. Rogers v.

Dickson (Civ. App.) 176 S. W. 865.
Failure to file motion for a new trial within 2 days after verdict being an informality

relating to the manner of appeal which was wa-ived by not' filing the motion within 30
days after the filing of the transcript, the motion for a new trial, even if filed too late in
the court below, is in the record for consideration for all purposes. Winnsboro Cotton Oil
Co. v. Carson (Civ. App.) 185 S. W. 1002.

.

Notwithstanding Vernon's Sayles' Ann. Civ. St. 1914, arts. 1986, 1990, as to conclu
siveness of special verdict on parties and court, such special findings may, in view of this
article, art. 1612, Court of Civil Appeals rule 24 (142 S. W. xil) , and rule 71a for district
and county courts (145 S. W. vii), be attacked on motion for new trial, and its refusal
reviewed on appeal. Hale County v. Lubbock County (Civ. App.) 194 S. W. 678.

Discretion of court.-Refusal of a motion to set aside a default, not filed within the
two days required by statute, was within the court's discretion. Southern Benev. League
v. English (Civ. App.) 174 S. W. 659.

This article and art. 2019, requiring motions to set aside judgments and for new trials
to be made within two days after rendition of judgments, are directory only, and it is
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within the court's discretion to grant a motion thereafter. First Nat. Bank of Ft. Worth
v, Henwood (Oiv. App.) 183 S. W. 5; Head v. Altman (Civ. App.) 159 S. W. 135.

No sufficient excuse being shown why defendants were not represented on the trial
or why they did not file their motion for new trial in the two days prescribed by statute,
there is no abuse of discretion in denying the motion. Wisenhunt v. Park (Civ. App.) 189
S. W. 287.

Petition or bill of review.-The petition in a suit in the nature of a bill of review to
set aside the judgment in an action, relying on matters known at the time of; but not al
leged in, the motion for new trial in the action, which was denied, held subject to general
demurrer. McKenzie v. Oonnery (Oiv. App.) 163 S. W. 342.

A losing litigant may obtain a rehearing after the term when it is shown that the
judgment was obtained by fraud, mistake, or accident, that he has a meritorious cause

of action or defense, and that he was not negligent in failing to present his case, and
that, unless the judgment be set aside, he will sustain irreparable injury. Smith v. Mc-
Daniel (Ctv. App.) 170 S. W. 1070.

.

Function of bill of review is to review cases in the trial court when judgment is the
result of fraud, accident, or mistake, and is no greater where judgment is rendered
agai.nst a minor legally served and represented by guardian ad litem regularly appointed;
the remedy against a judgment voidable because against a minor not represented by a

guardian ad litem, the fact of infancy appearing on the face of the record, being by writ
of error, and not bill of review. Kidd v. Prince (Civ. App.) 182 S. W. 725.

A bill of review based on fraud must allege facts supporting the charge of fraud,
show that, if true, complainant would have had judgment in the original action but for
fraud of his adversary, and explain the failure to urge at the trial the falsity of allega
tions or testimony. Id.

On bill of review it will be presumed the judgment was based on the one of two facts
alleged which would support it, and that it was established. by evidence. Id.

Art. 2025. [1374] [1372] Determined when.
Time fo'r hearing and decision in general.-Under this article, a Court of Civil Appeals

has no authority or jurisdiction to require a district court to hear a motion for new trial
after the term of court in which judgment was entered has expired. Cooney v. Isaacks
(Civ. App.) 173 S. W. 901.

.

Judgments may be modified or set aside after the term only in a separate suit, in the
nature of a bill of review, and a motion for a new trial, not acted upon during the term'
at which judgment is rendered, is by operation of law overruled by the expiration of such
term, so that a judgment in partition suit confirming commissioners' report was final as
to rights of parties, and the court erred in setting it aside, continuing the question of
confirmation, and retrying the cause at a subsequent term. Rogers v. Dickson (Civ.
App.) 176 s. W. 865.

The trial court properly refused to consider a motion to set aside a default judgment
rendered at a previous term, and where it was in error in setting aside a default judgment
after term, properly vacated the order on motion, leaving the default judgment as ren

dered at the previous term stand as originally entered. Hester v. Baskin (Oiv. App.) 184
S. W. 726.

.

This article is mandatory. Grubbs v. Marple (Civ. App.) 185 s. W. 597.

Art. 2026. [1375] [1373] Bill of review in suits by publication.
Cited, Brazoria County v. Padgitt (Oiv. App.) 16(} s. W. 1170; Mabee v. McDonald

(Sup.) 175 s. W. 676.

Applicability of sta.tute in general.-A bill of review does not lie to set aside a judg
ment where the judgment defendant neglected to make use 'of a legal remedy to vacate
the judgment. Ferguson v. Sanders (Oiv. App.) 176 s. W. 782.

Judgments may be modified or set aside after the term only in a separate suit, in the
nature of a bill of review. Rogers v. Dickson (Civ. App.) 176 S. W. 865.

Parties.-Joinder of codefendants served with process in a previous suit held unneces

sary in bill of review, brought under this article. Wiseman v. Oottingham (Bup.) 174 s.
W. 281, affirming judgment (Oiv. App.) 141 S. W. 817.

Cumulative remedy.-Under this article, remedy given is cumulative or additional to
an appeal. Davenport v. Rutledge (Civ. App.) 187 S. W. 988.

Grounds for relief.-This article merely extends the time within which a motion for
a new trial may be made; "good cause" being largely within the discretion of the court
governed by rules which control similar motions filed within the term. Strickland v.

Baugh (Civ. App.) 169 s. W. 181.
Award of new trial, under this ar-ticle, held justified, where defendants could have de

feated plaintiff's claim by tender of the amount due on the note given by their ancestor
in payment for land. Wiseman v. Cottingham (Sup.) 174 S. W. 281, affirming judgment
(Civ. App.) 141 s. W. 817.

Satisfactory' showing of injury to complaining party and rendition of judgment by
fraud, accident, or mistake, or the act of the opposite party, held necessary to support
modification or vacation of judgment after the term. Rogers v. Dickson (Civ, App.) 176
S. W. 865.

Under this article, defendant was entitled to a bill of review and to be heard upon
merits of an action in a justice court against her on service by publication requiring her
to appear at the second term, in which judgment was rendered by default at first term,
although she had actual notice of pendency of suit, and facts might warrant another
judgment. Davenport v. Rutledge (Oiv. App.) 187 S. W. 988.
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CHAPTER EIGHTEEN

COSTS AND SECURITY THEREFOR
Art.
2031. Each party liable for costs incurred

by him.
2033. May put bill of costs with officer for

collection, when; same has force
of execution; appeal not to pre
vent execution for costs.

2034. Levy for costs; costs demanded of
attorney; fees for collecting, when
allowed.

Art.
2035. Successful party to recover.
2038. Costs of motions.
2041. Costs of several suits, etc.
2042. Where demand reduced by payment,

etc:
2046. On appeals and certiorari.
2047. The . same.

2048. Court may otherwise adjudge costs.

Article 2031. [2491] [2427] Each party liable for costs incurred by
him.

Cited, Brazoria County v. Padgitt (Civ. App.) 160 S. W. 1170.
In g,eneral.-Under this article and arts. 2032-2034, the clerk of the district court can

not, before the final disposition of the appeal, issue execution against an appellant to col
lect for the furnishing of a transcript after the perfection of his appeal. Connellee v.
Blanton (Civ. App.) 163 s. W. 407. .

In civil cases the general rule is that, when an appellant obtains judgment on the
merits, he also obtains judgment for all the costs; but, if no costs can be collected from
the adverse 'par-ty, the appellant is liable to court officials for . costs incurred by him.
Doss v. Chambers (Civ. App.) 188 S. W. 296.

Art. 2033. [1423] [1420b] May put bill of costs in hands of offi
cer for collection, when. Same to have force of execution. Appeal not

,to prevent issuance of execution for costs,
Execution, Issuance of.-Under this article and arts. 2031, 2032, 2034, the clerk of the

district court cannot, before the final disposition of the appeal, issue execution against an

appellant to collect for the furnishing of a transcript after the perfection of his appeal.
Connellee v. Blanton (Civ. App.) 163 S. W. 407.

Art. 2034. [1424] [1420c] Officer to levy for costs, when. Costs
demanded of attorney when. Fees for collecting costs, when allowed.

Execution for costs.-Under this article and arts. 2031-2033, the clerk of the district
court cannot, before the final disposition of the appeal, issue execution against an appel
lant to collect for the furnishing of a transcript after the perfection of his appeal. Con
nellee v. Blanton (Civ. App.) 163 s. W. 407.

Art. 2035. [1425] [1421] Successful party to recover of his ad
versary.

Cited, Pecos & N. T. Ry. Co. v. Porter (Civ. App.) 158 S. W. 564.
2. Persons entitled to com.-Where in trespass to try title to certain surveys, de

fendant admitted plaintiff's title to such surveys, but. denied that a fence was on the
boundary and the jury found that the fence was not on the boundary, costs held properly
taxed to plaintiff. J. D. Fields & Co. v. Allison (Civ. App.) 171 S. W. 274.

The award of costs in favor of the widow of an employe of a railroad company who
ultimately recovered judgment under the federal Employers' Liability Act, as his personal
representative, held not improper though the railroad company prevailed in an action in
stituted by the widow as such. St. Louis, S. F. & T. Ry. Co. v, Smith (Civ. App.) 171
s. W. 512.

Where plaintiff recovered against only one of the defendants, the costs of the success
ful defendant should be assessed against plaintiff. San Antonio, U. & G. Ry. Co. v. Sto
rey (Civ. App.) 172 s. W. 188.

Where defendant recovered both in respect to the general partnership set up by plain
tiff and the special partnership set up by himself, he was entitled to recover all costs,
though plaintiff rcovered some items in controversy in the accounting. Hall v. Ray (Civ.
App.) 179 s. W. 1135.

Under this article, the successful party is entitled to costs. Thornton v, Goodman
(Civ. App.) 185 s. W. 926.

.

3. -- Stakeholder.-In a suit by certain employes and materialmen against a rail
road subcontractor, the railway company and the contractor are not entitled to attorney's
fees as stakeholders, where they did not pay into court, but contested, the amount found
due from them to the subcontractor. Texas Bldg. Co. v. Collins (Civ. App.) 187 s. W. 404.

4. Persons and funds liable for costs in gleneral.-Where, in trespass to try title by
married woman's grantee, he sought a recovery against the husband and wife on the
warranty of title, and they offered to rescind, judgment for plaintiff for title and posses
sion held to have properly awarded him costs as against the husband and wife. Morton
v. Calvin (Civ. App.) 164 S. W. 420.

A grantee of land subject to vendor'S lien notes held liable for costs of the suit fore

closing the lien. Jones v. Gough (Civ. App.) 175 s. W. 1107.
Where plaintiff' promised his grantor to pay vendor's lien notes on the land he was

primarily liable, and, in a suit to foreclose the notes, costs might be awarded against
him. Id.

Taxation to defendants of costs incurred by unsuccessful plaintiffs held error. Ayers
v, Snowball (Civ. App.) 181 s. W. 827.
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Where the only relief given plaintiffs in trespass to try title was not prayed for, de
fendant being unaware that it was demanded, and the only issue being decided for him
by the jury, and plaintiffs not requesting the submission of others, the adjudging of costs
against defendant was erroneous. Dewees v. Nicholson (Civ. App.) 182 S. W. 396.

Where case is abated in district court upon hearing of defendant's plea in abatement
after reversal and remand by the Court of Civil Appeals on plaintiffs' appeal, costs in dis
trict court will be taxed against plaintiffs. Street v. J. 1. Case Threshing Mach. Co. (Civ.
App.) 188 S. W. 725.

In action against several carriers for damages to shipment of live stock, all the costs
of trial could not be charged against the defendant against whom judgment was had, in
the event that other defendants were dismissed from the cause. Ft. Worth & D. C. Ry,
Co. v. Allen (Civ. App.) 189 S. W. 765.

8. -- Injunction.-Where an injunction was finally denied, having already been
modified on motion, held improper, under this . article and art. 2048, to tax costs. up to the
time of modification against defendant in the injunction suit. Cohen v. Strange (Civ.
App.) 175 s. W. 1107.

13. Tender.-Where plaintiffs, suing on notes, did not admit as correct .the amount
defendants claimed to be due, there having been no tender thereof before suit, plaintiffs
could recover costs, though admitting a small credit, and so recovering less than sued
for. Bybee v. Austin & Riley (Civ. App.) 1,80 s. W. 287.

14Y2' What constitute costs in gel'leral.-Expenses incident to litigation, which are

properly attributable thereto, are always considered as costs. McClung v. Watson (Civ.
App.) 165 S. W .. 532.

.'
.

15. Attorney's fees as costs.-Plaintiff in garnishment held not entitled to recover at
torney's fees against the garnishees; the only attorney's fees allowable being those au

thorized by statute to the garnishee. Waggoner v. Briggs (Civ. App.) 166 S. W.. 50.
A fraternal insurer, which paid the proceeds of a certificate into court and required

the claimants to interplead, is entitled to reimbursement for attorney's fees- so expended.
Wright v. Grand Lodge K. P., Colored (Civ. App.) 173 s. W. 270..

An insurer, which, when sued in the county court, paid the money into court and
asked that court to determine the owner, held not entitled to attorney's fees for the
filing of a bill of interpleader in the circuit court. rd.

Bank which delivered to M. money and notes placed with it in escrow on his guar
anty against loss held properly allowed an attorney's fee when sued with M., notwith
standing the guaranty. American Nat. Bank v. Warner (Civ. App.) .176 s. W. 863.

23. ApportIonment of costs.-Under this article and art. 2048, it is not an abuse of
discretion for the trial court to award costs in the proportion which the recovery bears to
the claim, where the recovery was less than asked for. Havard v. Carter-Kelley Lumber
Co. (Civ. App.) 181 s. W. 756.

24. DIscretion and review.-Under this article and art. 2048, in action for accounting,
the court properly exercised its discretion in taxing all costs against defendant partner
who fraudulently or negligently had kept books so that appointment of an auditor was

necessary to determine amount of personal funds defendant had mingled with firm runds.
Navarro v. Lamana (Civ. App.) 179 S. W. �22.

Art. 2038. [1428] [1424] Costs of motions.
Appeal from Justice court.-Appellant, attempting to appeal to the county court from

a judgment of a justice's court void and not appealable, held the lostng party, liable to
the costs of appeal, which the county court, under this article, might award him. Parker
v. Watt (Civ. App.) 178 s. W. 718 .

. Art. 2041. [1431] [1427] Costs of several suits, etc.
Multiplicity of suits.-A multiplicity. of suits is not favored. Dollar v. Lockney Sup-

ply Co. (Civ. App.) 164 S. W. 1076. .

Art. 2042. [1432] [1428] Where demand reduced by payments,
etc.

Reduction by set·off.-Under this article, where the judgment in the county court was
reduced by set-off to $78.30 and costs, with foreclosure of a mortgage lien, the defend
ant, on motion, should have been allowed his costs. Tatum v. Small (Civ. App.) 186 s.
W.244.

Art. 2046. [1436] [1432] On appeal and certiorari.
Cited, James McCord Co. v. Rea (Civ. App.) 178 s. W. 649.
Costs on appeal or writ of error in general.-The court, awarding costs otherwise

than as prescribed by this article, must, as required by art. 2048, state in the record the
grounds for its action, and its failure so to do renders the judgment as to costs irregu
lar, necessitating a reversal. Nail v. WOlfe City Nat. Bank (Civ. App.) 158 S. W. 1166.

The costs of a former appeal, determined at a time when a corporation alone was
�e.fendant in the action, cannot be taxed against the stockholders, who were subsequentlyJoined as defendants. Staacke v. Routledge (Civ. App.) 175 s. W. 444.

th
A successful appellant, having the case reversed and remanded, is entitled to recover

R
e costs of such appeal in a proper proceeding in a proper tribunal. Houston & T. C .

. Co. v. Montgomery (Civ. App.) 189 S. W. 350.
.

Where petition to enjoin sale of realty under execution presents a good cause of ac
�lon, at least as against a general demurrer, the costs of the trial court should be ad-
1udged, on appeal; against defendants in that court, but where erroneous order of nonres

�dent district judge, continuing injunction against execution until modified or vacated by
.udrther order of his court, justified prosecution of appeal, costs on appeal would be ad
JU ged against appellee. Wooten v. Odell (Civ. App.) 191 S. W. 721.
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Amount of recovery as affecting right to costs.-A plaintiff, obtaining a judgment in
the county court for a sum less than in justice court, held not entitled to all the costs
against defendant. St. Louis Southwestern Ry. Co. of Texas v. Kelly (Civ. App.) 173 S.
W.540.

In action against administrator on claim, where plaintiffs had judgment below, with
costs, and on appeal to county court plaintiffs had judgment for.a sma.Iler amount, this
article, and not article 3451, applies, and defendant was entitled to recover costs of county
court. Morrison v. Brooks (Civ. App.) 189 S. W. 1094.

Affirmance as affecting costs.-Although a judgment was affirmed after allowing a re
mittitur not filed until after appeal, costs of the appeal will be taxed against the appellee.
Pecos & N. T. Ry. Co. v. McMeans (Civ. App.) 188 S. W. 692.

Modification as affecting costs.-Where, after appeal, appellee remitted damages im
properly awarded, the judgment, under art. 2014, will be affirmed, though the costs will
be taxed against the appellee. Atchison, T. & S. F. Ry. Co. v. Boyce (Civ. App.) 171 S.
W. 1094.

.

Where through errors in computation a judgment for plaintiff was 'too large, and all
of the excess except 30 cents was cured by remittitur, costs of appeal by defendant will
be taxed against him, though appellate court reduces judgment. Fatherree v. Pickens
(Civ. App.) 188 S. W. 947.

Where the judgment was reformed and affirmed and appellees recovered a less amount
than in lower court, costs were adjudged against appellees. Houston, E. & W. 'T. Ry,
Co. v. Brackin (Civ. App.) 191 S. W. 804.

Reversal as affecting costs.-Plaintiff, in an action to foreclose vendor's lien notes,
who was not in any way responsible for an adjudication that two parties defendant take

.

nothing by their respective cross-actions against each other, should not on reversal of
that part of the judgment be charged with the costs of a defendant's writ of error.

Swift v. Beemer (Civ. App.) 160 s. W. 989.
Acts or omissions of parties affecting right.-In specific performance, where the de

cree erroneously failed to require the vendor to return the purchaser a deposit, costs of
the appeal will not be allowed the purchaser who was unsuccessful below, where the mo

tion for new trial did not call that error to the attention of the lower court. Burnett v.
Mitchell (Civ. App.) 158 S. W. 800.

.

Where a party appeals to the county court from a judgment of the justice of the
peace rendered against him at his own request, the costs in the county court should be
taxed against the appellant, even though he is successful in that court. Cage v. King
(Civ. App.) 159 s. W. 174.

-

Where plaintiff purposely failed to prove a case before a justice and appealed to the
county court, where he was successful, the costs of the latter court should have beeri
taxed against him. Houston & T. C. R. Co. v. King (Civ. App.) 160 S. W. 647.

Where appellant made no effort in the trial court to obtain correction of the judg
ment, which was erroneous only as to two items amounting to $6.50, it would not be re

lieved of costs on appeal by reason of the correction of such error. St. Liouis, B. & M.
Ry. Co. v. Gould (Civ. App.) 165 s. W. 13.

Under this article and art. 2048, the county court could, on appeal from the justice
court, adjudge all costs to appellant though its judgment was less than that of the justice
court, where the difference was due to a miscalculation by the justice, and the error was

not called to his attention. Hartford Fire Ins. Co. v. Pires (Civ. App.) 165 S. W. 565.
Where modification of a judgment did not result from sustaining of any assignment

of error but from the voluntary offer of appellee, all costs of appeal would be taxed
against appellants. Chicago, R. 1. & G. Ry, Co. v. Bell (Civ. App.) 168 S. W. 396.

_

Where a judgment is reformed and affirmed, the costs on appeal will be taxed against
appellant when the objectionable 'feature would doubtless have been corrected by the trial
court had its attention been called thereto. Soto v. State (Clv. App,') 171 S. W. 279.

The costs of an appeal on which only a portion of the judgment for plaintiffs was re

versed must be assessed against them, where they did not correct the error after new

trial. San Antonio, U. & G. Ry. Co. v. Storey (Civ. App.) 172 S. W. 188.
Though judgment was reformed as to computation as it could have been corrected in

the court below under arts. 2016 and 2017, costs will be taxed against plaintiff in error,
who was not otherwise successful. Raike v. Clayton (Civ. App.) 175 s. W. 498.

Where appellant, in his motion for new trial, failed to point out the particular error

for which the judgment was reformed on appeal, and such error was so patent as that
it would probably have been corrected if pointed out, he must pay costs on appeal. Gulf,
C. & S. F. Ry. Co. v. Moore (Civ. App.) 188 S; W. 24.

Expenses of record.-Under Rules 84, 85, for the District Courts (142 S. W. xxiii), pro
viding what the record on appeal shall include, the original and amended petitions, which
were subsequently amended, need not be set out in the statement of facts, if .they appear
in the transcript, even though introduced in evidence, and although error was assigned to

overruling a motion to dismiss the suit on the changed cause of action in the amended
petitions, nor need the motion to dismiss, which is set out in full in the bill of exceptions,
be copied in the transcript. Pecos & N. T. Ry, Co. v. Porter (Civ. App.) 158 S. W. 564.

Rule 85 for the District Courts (142 S. W. xxiii), providing that counsel may agree
upon the omission of unnecessary papers in the record, requires appellant to endeavor to
make such an agreement. Id.

The fact that the appellees: agreed to a statement of facts does not estop them from
asserting that it was unnecessarily prolix. Id.

Taxation of costs on appeal or e,rror.-Where appellees, in a motion for rehearing,
after the costs had been taxed against them, did not object to the items, a motion to re

tax the costs made after adjournment of the term at which the case was decided and the

rehearing denied will not be considered. Zarate v . Villareal (Civ. App.) 159 S. W. 873.

Art. 2047. [1437] [1433] Same subject.
Cited, Lyon-Gray Lumber Co. v. Dunbar (Civ. App.) 158 S. W. 1167.
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Art. 2048.. [1438] [1434] Court may otherwise adjudge costs.
Cited, Lyon-Gray Lumber Co. v. Dunbar (Civ. App.) 158 S. W. 1167'.
Power of court In general.-The court, awarding costs otherwise than as prescribed

by article 2046, must, as required by this article, state in the record the grounds for its
action, and its failure' so to do renders the judgment as to costs irregular, necessitating
a reversal. Nail v. Wolfe City Nat. Bank (Civ. App.) 158 s. W. 1166.

Where, after a sworn answer is filed showing changed conditions that no longer en

title complainant to the temporary restraining order, it is dissolved, costs so far as nec

essary to give complainant the relief to which she is entitled may be taxed against de-
fendant. Ross v. Veltmann (Civ. App.) 161 s. W. 1073.

'

Under this article and art. 2046, the county court could, on appeal from the justice
court, adjudge all costs to appellant though its judgment was less than that of the jus
tice court, where the difference was due to a miscalculation by the justice, and the error

was not called to his attention. Hartford Fire Ins. Co. v. Pires (Civ. App.) 165 s. W.· 565.
Under this article and art. 1942, where the court appointed a guardian ad litem for in

fant defendants, the court could, without further representation or service on them, allow
compensation to the guardian and tax the same as costs against the successful infant de
fendants. Simmons v. Arnim (Civ. App.) 172 S. W. 184.

Where an injunction was finally denied, having already been modified on motion, held
improper under this article and art. 2035 to tax costs up to the time of modification
against defendant in the injunction suit. Cohen v. Strange (Civ, App.) 175 s. W. 1107.

Taxation of costs of an appeal to Court of Civil Appeals is within' the discretion of
the court, and Supreme Court will not reverse it where not inequitable. Houston & T. C.
Ry. Co. v. Walker (Bup.) 177 s. W. 954, granting motion to retax costs (Sup.) 173 s. W.
208, reversing judgment (Civ, App.) 167 S. W. 199.

Under this article and art. 2035, it is not an abuse of discretion for the trial court to
award costs in the proportion which the recovery bears to the claim, where the recovery
was less than asked for. Havard v. Carter-Kelley Lumber Co. (Civ, App.) 181 s. W. 756.

The matter of taxing costs is ordinarily one of discretion with the trial court not sub
ject to review unless abused. Hines v. Meador (Civ. App.) 193 s. W. 1111.

The matter of taxing costs is ordinarily one of discretion with the trial. court. Id.

Apportionment of costs.-Under this article and art. 2035, in action for accounting,
the court properly exercised its discretion in taxing all costs against defendant partner
who fraudulently or negligently had kept books so that appointment of an auditor was

necessary to determine amount of personal funds defendant had mingled with firm funds.
Navarro v. Larnana (Civ. App.) 179 s. W. 922.

The costs of a suit necessary to determine the interest of devisees and for the benefit
of all parties alike will. be adjudged against all parties in the proportion of their interests
in the property affected. Cox v. George (Civ. App.) 184 S. W. 326.

In suit to foreclose vendor's lien, prior mortgagees, ordered to set up their claims,
held improperly required to pay share of costs of receivership in excess of the cost of in
dependent suits, nor were their rights affected by facts that they received money distrib
uted among mortgagor's creditors under arrangement between mortgagor and the mort
gagor's grantee, and that a considerable portion of the costs was for taxes. Hooven
Owens-Rentschler Co. v. T. Schriver & Co. (Clv. App.) 184 S. W. 359.

Where plaintiff, in action to recover cotton seed, was decreed possession thereof, but
required to pay bank, claiming account against him, amount of 'such claimed account,
which he had refused to pay, thus requiring suit and interpleading of other parties, ad
judging costs incurred by the bank against it and all other costs against the plaintiff was

not unjust. Guitar v. First State Bank of Hermleigh �Civ. App.) 191 s. W. 860.

DECISIONS RELATING TO SUBJECT IN GENERAL

Objections to allowance for review on appeal.-The allowance to witnesses of certain
fees and mileage could not be reviewed on appeal, where it was not called to the atten
tion of the trial court by a motion to retax the costs, or otherwise. Guerra v. Guerra
(Civ. App.) 158 S. W. 191.

.

Where the improper allowance of costs was not raised by motions for new trial or to
retax costs, it cannot be raised on appeal. Dupont v. Texas & N. O. R. Co, (Ctv. App.)
.168 S. W. 195.

In a proceeding to, foreclose a mor-tgage, in which property was sequestered, plaintiff
cannot complain that the costs of the sequestration were assessed against him, where
there was no motion to retax the costs, and the record showed that the only sequestra
tion had was sued out by plaintiff. Neblett v. Barron (Civ. App.) 16'(} S. W. 1167.
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CHAPTER NINETEEN

BILLS OF EXCEPTIONS AND STATEMENTS OF FACTS
Art.
2058.
2059.
2060.
2061.

2062.

2063.
20164.
2065.
2067.
2068.
2069.
2070.

2073.

Transcript for party appealing with
out bond; affidavit; falsity; pun
ishment.

Laws repealed; not to prevent prep
aration of statements of fact by
parties.

Time for preparing and filing state
ments of facts and bills of excep
tions; judge may extend, provided,
etc.

Statement of facts not filed in time,
when considered by court.

Time for judge to file conclusions,
etc.

Where term of office expires before
adjournment, etc.

Exceptions to rulings taken, when..
Requisites of bill of exceptions.
May refer to statement of facts.
Charges regarded as approved un-

less excepted to.
No bill of exceptions where ruling

appears of' record.
Bill to be presented to the judge.
Submitted to opposing counsel, etc.
If found incorrect.
Bystander's bill, how obtained.
Statement of facts, how prepared.
When the parties disagree.
Statement of facts prepared from

transcript of official shorthand re

porter, when and how, etc.; in

duplicate; filed; original sent up;
reporter to prepare on request,
etc., fees, proviso.

20'72.

20'74.

2075.

2076.

Article 2058. [1360] [1358] Exception to rulings taken, when.
Cited, Texas & N. O. R. Co. v. Francis (Civ. App.) 165 S. W. 40; :tnternational & G.

N. Ry. Co. v. Bartek (Civ. App.) 177 S. W. 137 (in dissenting opinion); Loeb v. Texas &
N. O. R. Co. (Civ. App.). 186 S. W. 378.

1. Reservation of exceptions.-In the absence of fundamental error, errors assigned
cannot be considered on appeal unless promptly called to the attention of the trial court
with exception taken in the proper manner. Goodhue v. Fuller (Civ. App.) 193 S. W. 170.

3. Office of bill of exceptions.-The findings of the trial judge cannot be contradicted
or affected by oral declarations of the judge, though such declarations are embodied in a

bill of exceptions, in view of Rev. Civ. St. 1911, art. 1990. Long v. Smith (Civ. App.) 162
S. W. 25.

The office of a bill of exceptions is to make that a part of the record which otherwise
would not be. Holmes v. Coalson (Civ. App.) 178 S. W. 628.

5. Necessity 'of bill of exceptions, statement of facts, or' conclusions of law and facts
-Bill of exceptions or statement of fa·cts.-Where an order overruling a plea of privilege
recited that evidence relating thereto was heard, it will be presumed, in the absence of
any bill of exceptions or statement of facts, that the evidence was insufficient to estab-
lish such plea. Guerra v. Guerra (Civ. App.) 158 S. W. 191.

.

In the absence ot a statement of fact, bills of exception, and motion for new trial,
a judgment will be affirmed, unless fundamental error appears on the face of the record
proper. National Aeroplane Co. v. McCormick (Civ. App.) 161 S. W. 375.

Exception to admission of evidence need not be preserved by bill of exceptions, but
by art. 2060, may be reserved and noted in the statement of facts. Houston E. & W. T.
Ry. Co. v. Cavanaugh (Civ. App.) 173 S. W. 619.

In the absence of any bills of exception or statement of facts in the record, the denial
of an extension of time for filing bills of exception and statement of facts cannot be re

viewed. Baugh v. Baugh.(Civ. App.) 175 S. W. 725.
Where there was no statement of facts or bill of exceptions showing the request, an

affidavit that appellant requested findings of fact did not present the request as part of
the record. Hamilton v. Eiland (Civ. App.) 181 S. W. 260.

That no statement of facts or bills of exceptions are brought up with record pre
cludes reversal of judgment except for fundamental errors appearing on face of record,
but does not affect right to appeal. La.ura.irie v. Masterson (Clv, App.). 193 S. W. 708;
Same v. Vaughn (Civ. App.) 193 S. W. 712.

8. -- Conclusions of law and facts.-Where the rights of the parties may have

depended on whether a deed by an administrator passed title to the grantee, and, if so,
whether defendants were bona fide purchasers, the court's failure, to make findings of
fact within the statutory time was prejudicial error, Houston Oil Co, of Texas v. Ragley
McWilliams Lumber Co. (Civ. App.) 162 S. W. 1183.

Where the court filed no findings of fact and conclusions of law, the judgment for a

party relying on two grounds will not be disturbed unless unsupported on either ground.
Whitaker v. Shenault (Civ. App.) 172 S. W. 202.

,

In the absence of findings of fact by the trial court, the special findings cannot be
reviewed. Morris v. Burrows (Civ. App.) 180 S. W. 1108.

9. Decisions not reviewable without bill of exceptions-I n gleneral.-Where bills of

exception have been stricken out so that there are no exceptions in the record to support
the assignments, the court is without power to consider such assignments. Cotton v.

Thompson (Civ. App.) 159 S. W. 455.
An assignment of error that the judgm-ent appealed from was void because a judge

was disqualified could not be sustained jWhere there was no bill of excep tlons in the rec

ord showing disqualifying facts. Waggoner v. Briggs (Civ. App.) 166 S. W. 50.
Under rules 54 and 55 for the district and county courts (142 S. W. xxi), no objection

to the refusal to appoint a physician to examine the plaintiff in injury action cart be re

viewed, where the matter is not presented by a bill of exceptions. Weatherford, M.. W,
& N. W. Ry. Co. v. Smith (Civ. App.) 170 S. W. 133.
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Assignments of error complaining of rulings of the court to which there, is no bill
of exceptions in the record will not be considered. Norton v. Lea (Civ. App.) 170 s. W.
H� .

AI). exception to refusal to consolidate actions, on the answer or motion of party com-

plaining, must be preserved, or the ruling will not be reviewed on appeal. Trabue v.

Guaranty State Bank (Civ. App.) 173 S. W. 612.
Where the judgment was within the court's jurisdiction and .within the pleadings, er

ror, to be available, must have been called to the court's attention. Stephenville, N. &

S. T. Ry. Go. v. Wheat (Civ. App.) 173 S. W. 974.
Where the statement of facts and bills of exception were stricken from the record,

assignments challenging the sufficiency of the evidence or the propriety of the charge can

not be considered. Cook v. Hardin (Civ, App.) 174 S. W. 633.
In the absence of a bill of exception to action of court in considering a plea of want

of jurisdiction or in taking the issue from the jury, the ruling cannot be considered. Day
v, Mercer (Civ. App.) 175 S. W. 764.

Under rules 53, 55 (142 S. W. xxi) for district and county courts, held that an order

overruling a motion to quash an affidavit in a garnishment could not be considered on

appeal without a bill of exceptions. Dixon v. Cooper (Civ. App.) 178 S. W. 695. .

Where a codefendant was not cited as to a cross.-action and did not appear thereto,
the question of jurisdiction-was fundamental, and might be considered on appeal, though
not raised below. Ivey v. Davis (Civ. App.) 178 S. W. 972.

The overruling of exceptions is not subject to review, unless it is excepted to at the

proper time. Pterce-Fordyce Oil Ass'n v. Woods (Civ. App.) 180 S. W. 1181.
Where the record contained no assignment of error, motion for new trial, or bill of

exceptions, and no fundamental error is suggested or observed, the judgment will be af

firmed. Simpson v. International & G. N. R. Co. (Civ. App.) 183 S. W. 10.

In the absence of a bill of exceptions challenging the finding of the trial court that

no evidence was offered by either party and that plaintiffs' counsel demanded judgment
upon the pleadings without evidence, such finding must be accepted as true. A. G.

Schwab & Co. v. Norwood (Civ. App.) 183 S. W. 807.

11. -- Rulings as to pleadings.-If plaintiff desired 'to amend his motion against a

sheriff before the court sustained defendant's demurrer thereto, he should have requested
court's permission to amend, and upon' refusal should have reserved a bill of exception.
Peck v. Murphy & Bolanz (Civ. App.) 184 S. W. 542.

12. -- Denial of plea of privilege.-An order overruling a plea of privilege, though
noting an exception, is not reviewable in the absence of a bill of exceptions disclosing the
facts on which the court acted. United Benevolent Ass'n of Texas v. Lawson (Civ. App.)
166 S. W. 713.

14. -- Interlocutory proceedings.-Where a motion to reinstate a 'case was not
verified, and there is no statement of facts or bill of exception showing that evidence to
sustain its averments was offered, a judgment overruling motion will ;be affirmed. Chat
tanooga Medicine Co. v. Ligon (Civ. App.) 191 S. W. 571.

To review ruling on merits of plea in abatement, all evidence before trial court, upon
which it ruled on the plea, should appear in record either by proper bill of exception or in
statement of facts. Southwestern Gas & .Electric Co. v. Duke (Civ. App.) 194 S. W. 1010.

15. -- Denial of contlnuance.-Error in denying continuance cannot be considered
in the absence of a bill of exceptions showing the ruling on the application. American
Nat. Ins. Co. v. Bird (Civ. App.) 174 S. W. 939; American Nat. Life Ins. Co. v. Rowell
(Civ. App.) 175 S. W. 170

Under court rule 55 (142 S. W. xxi), providing that the rulings upon motions for con

tinuance can be reviewed only when exception is reserved and presented in a proper bill,
the overruling of a motion for a continuance cannot be considered, where it was only
preserved in the minutes of the court. Darby v. White (Civ. App.) 165 S. W. 481.

Where not presented by bill of exceptions, as required by rule 70 (142 S. W. xxii) for
the county and district courts, the question of the denial of a continuance cannot be re

viewed. Hanover Fire Ins. Co. of New York v. Huff (Civ. App.) 175 S. W. 465
Unless the denial of defendant's motion for continuance is presented by an appropri

ate bill of exceptions, the matter will not, under rule 55 for district and county courts, be
reviewed on appeal. Texas City Terminal Co. v. Thomas (Civ, App.) 178 S. W. 707.

�7. -- Rulings regarding jurors.-Assignment, on overruling motion for new trial
for improper communication to jury, will be overruled, where record contains affidavit at
tached to motion setting forth communication made, but there is no bill of exceptions
showing that evidence was heard on motion, as required by Rev. St. 1911; art. 2021, and
setting forth such evidence. Texas & P. Ry. Co. v. Tucker (Civ. App.) 183 S. W. 1188.

,

18. -- Conduct of trial.-Where there was no bill of exceptions reserved to the
misconduct of spectators. during the trial, and nothing to verify the unsworn allegation
thereof in the motion for new trial, the matter could not be reviewed. Buckingham v.

State, 73 Cr. R. 101, 164 S. W. 4.
Where no bill of exceptions was reserved covering a comment of the court in exclud

ing evidence, an assignment of error to such comment could not be considered. First
State Bank of Blackwell v. Knox (Civ. App.) 173 S. W. 894. '

Where improper argument was not preserved by bill of exceptions, and only the
pleadings containing reflections on appellants were before the appellate court, the matter
cannot be reviewed on appeal, as it could not be determined by the pleadings. Broussard
v. Le Blanc (Civ. App.) 182 S. W. 78.

Assignments complaining of improper argument of counsel cannot be reviewed, where
the argument was not shown by bills of exception or the record proper. Clampitt v. St.
Louis Southwestern Ry. Co. of Texas (Civ. App.) 185 S. W. 342.

19. -- RUlings· on evidence.-Assignments to the admission of testimony will not
be considered, unless preserved by bill of exceptions. Thomas v. Barthold (Civ. App.) 171
S. W. 1071; Stephenson v. Luttrell (Civ. App.) 160 S. W. 666; Richard Cocke & Co. v.
New E-ra Gravel & Development Co. (Civ. App.) 168 S. W. 988; Galveston, H. & S. A.
Ry, Co. v. Kellogg (Civ. App.) 172 S. W. 180; Nunez v. McElroy (Civ. App.) 174 S. W.
829; Hanover Fire Ins. Co. of New York v. Huff (Civ. App.) 175 S. W. 465; St. Louis
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Southwestern Ry, Co. of Texas v. Hassell (Civ. App.) 177 S. W. 518; Allen v. Reed (Civ,
App.) 179 S. W. 544; Texas & P. Ry. Go. v. Baker (Civ. App.) 184 s. 'W. 664; Kersh v.
Matthews (Civ. App.) 186 S. W. 783; Eubank v. Bostick (Civ. App.) 194 S. W. 214.

An assignment of error complaining of the rejection of evidence cannot be reviewed
on appeal, where the evidence was not preserved by a proper bill of exceptions. Houston
Transp. Co. v. San Jacinto Rice Co. (Civ. App.) 163 S. W. 1023.

An assignment of error as to a ruling on evidence must be overruled, where the bill
of exception preserving the objection is not contained in the record, and it does not ap
pear from the record that the objection was preserved and shown in the statement of
facts. Malcolm v. Sims-Thompson Motor Car Co. (Civ. App.) 164 S. W. 924.

Error in excluding evidence cannot be reviewed on appeal, where appellants' brief
fails to show that the ruling has been preserved by bill of exceptions. First State Bank
& Trust Co. v. Southwestern Engineering & Construction Co. (Civ. App.) 170 s. W. 860.

The court, in reviewing rulings on evidence, is confined to the objections in the bill
of exceptions. Brown v. Southern Gas & Gasoline Emg'ine Co. (Civ. App.) 176 S. W. 73.

Refusal to admit parol testimony to vary provisions of trust deed will, though not
presented by bill of exceptions, be reviewed as fundamental error. McLeod v. McCall
(Civ. App.) 180 S. W. 293.

Plaintiff can take advantage of the court's refusal to permit him to introduce evi
dence in support of his case only by excepting to such refusal at the time, which excep
tion must be shown by a bill of exceptions, duly approved by the trial judge, and prop
erly filed in the trial.court. A. G. Schwab & Son v. Norwood (Ctv, App.) 183 S. W. 807.

The action of the court, upon motion to strike out evidence, should be presented by
bills of exception in order to be reviewed. Crews v. Powers (Civ. App.) 184 S. W. 363.

The action of the court in excluding answers to questions except on cross-examina
tion will not be reviewed in the absence of the bill of exceptions showing what the an

swers would have been. Fox v. Houston & T. C. Ry. Co. (Civ. App.) 186 S. W. 852.
20. -_. Depositions.-Alleged error in admitting a deposition cannot be reviewed

where the contents thereof are not preserved in bill of exceptions or otherwise under Su
preme Court rule 62a (149 S. W. x), confining reversals to errors probably causing an im
proper judgment. Varley v. Nichols-Shepard Sales Co. (Civ. App.) 191 S. W. 611.

21 .._- Submission of Issues.-Unless preserved in bill of exceptions in accordance
with this article, the denial of special interrogatories to the jury will not be reviewed.
Texarkana & Ft. S. Ry. Co. v. Casey (Civ. App.) 172 S. W. 729.

22.._- Instructions.-Where the record shows a special charge and the refusal
thereof, but does not show an exception at the time, the ruling cannot be reviewed in
view of this article and art. 2061. Heath v. Huffhines (Civ, App.) 168 S. W. 974; City of
Ft. Worth v. Morgan (Civ. App.) 168 S. W. 976; Taylor v. Butler (Civ. App.) 168 S. W.
1004.

Error asaigried as to a question alleged to have been propounded by the jury to the
court, and answered, not supported by bill of exceptions taken as provided by law, cannot
be considered. Copeland v. Porter (Civ. ApP.) 169 S. W. 915.

Under arts. 1972, 2058-2060, and Practice Act 1913, amending articles 1971, 1974,. 2061,
giving and refusal of instructions held not reviewable, where exception was not reserved.
International & G, N. Ry. Co. v. Bland (Civ. App.) 181 S. W. 504.

Under Rev. St. 1911, arts. 2058-2060, and article 2061, assignments of error, complain
ing of charge, cannot be considered, though plaintiff in error filed objections when charge
was submitted in accordance with art. 1971, but reserved no bills of exception. Loeb v.

Texas & N. O. R. Co. (Civ. App.) 186 S. W. 378. See, also, arts. 1974, 2061.

23,. -- Verdict or findings.-Where a finding that plaintiff in an action for negli
gence in delivering a telegram was not guilty of contributory negligence was not chal
lenged, the contention that judgment for him was erroneous because he was guilty of
contributory negligence would be overruled. Western Union Telegraph Co. v. Johnson
(Civ, App.) 164 S. W. 903.

In action for .breach of a building contract, finding and conclusion of trial court that
no material change from the contract was made, to which no objection was taken, held
conclusive. Title Guaranty & Surety Co. v. Barnwell (Civ. App.) 178 S. W. 694.

In absence of bill of exception or statement of facts showing evidence before trial
court on hearing of motion for new trial, asking that judgment by default against de
fendant be set aside because citation was served in less than ten days before return day,
it must be assumed court found and was warranted in finding service. was perfect, as

shown by return. Dawson v. George (Civ. App.) 193 S. W. 495.
26. -- Failure to file conclusions of law and fact.-An appellant, who failed to se

cure a bill of exceptions and assign error upon the failure of the court to file findings .of
fact and conclusions of law within the time prescribed, is not entitled to a reversal for
such failure. Bliss v. San Antonio School Board (Civ, App.) 173 S. W. 1176.

In the absence of a bill of exceptions, it will be presumed that the trial judge was

not aware of a request for findings and conclusions. Hamilton v. Eiland (Civ, App.) 181
s. W. 260.

Where no bill of exceptions was taken to court's refusal of defendant's timely re

quest for conclusions of fact and law, and there was no verified statement in record that
defendant or his counsel were misled or prevented from presenting bill of exceptions, de
fendant may not have case reversed because no conclusions of fact and law were filed.
Ainsworth v. Dorsey (Civ. App.) 191 s. W. 594.

27. -- Motions for new trial.-The denial of a motion for a new trial cannot be
reviewed, where the record does not contain the evidence nor any bills of exceptions.
Jackson v. State (Cr. App.) 159 S. W. 846.

28. Substitutes for bill of exceptions.-A recital in the judgment that defendant ex

cepted to the overruling of his application for a continuance will not take the place of
a proper bill of exceptions. Texas City Terminal Co. v: Thomas (Civ. App.) 178 S. W. 707.

29. Reserving exceptions in statement of facts.-That bills of exception are included
in the statement of facts, and not brought up in the record thereof, does not prevent con

sideration of the assignments of error. Ware v. Perkins (Civ. App.) 178 S. W. 846.
A statement of fact approved by the. trial court, of presentation of objections and or
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exceptions, relative to requested instructions, all before submission of the general charge,
is sufficient to constitute proper exceptions, as well as a bill of exceptions. Chicago, R.
I. & G. Ry. Co. v. Whorton (Civ. App.) 188 s. W. 949.

30. Requisites, contents, and sufficiency of bill.-In an action for negligence, where
defendant objected and reserved a bill of exceptions to plaintiff's testimony that defend
ant said he had insurance, he was not required to ask that the cause be withdrawn from
the jury and continued. Carter v. Walker (Civ. App.) 165 S. W. 483.

An exception embodied in an order overruling a motion for a new trial is sufficient
to authorize a review of the judgment, without a special exception to the judgment.
Connell v. Nickey (Civ. App.) 167 s. W. 313.

Certain exceptions in a statement of facts, together with an order entered on the
minutes, held not to constitute a "bill of exceptions" to the charge given. Gulf, T. & W.
Ry. Co. v. Dickey (Civ. App.) 171 S. W. 1097.

Under arts. 2058-2060, 2062-2067, bill of exceptions to a refusal of the court to submit
special issues to the jury held sufficient. Shaw v. Garrison (Civ, App.) 174 s. W. 942.

33. Waiving absence of bill of exceptions.-Under rules 40 and 41 for Courts of Civil
Appeals (142 S. W. xiv) , held that, where a party did not object, in his brief or before
motion for rehearing, that there were no bills of exception in the record to the action of
the court complained of in the assignments, he would be deemed to have waived such ob
jection. Southern Gas & Gasoline Engine Co. v. Adams & Peters (Civ. App.) 169 s. W.
1143.

Art. 2059. [1361] [1359] Requisites of bills of exceptions.
Cited, Texas & N. O. R. Co. v. Francis (Civ, App.) 165 S. W. 40; Loeb v. Texas &

N. O. R. Co. (Civ. App.) 186 S. W. 378; International & G. N. R. Co. v. Bartek (Civ.
App.) 177 S. W. 137 (in dissenting opinion).

Requisites and sufficiency of bill of excepttone+-ln general.;_Under Courts of Civil Ap
peals rules 39, 41 (142 S. W. xxi), a bill of exceptions complaining of the argument of
counsel, which sets forth the argument and the exceptions thereto, and the failure of the
court to take any action thereon, is sufficient to raise the point on appeal. American
Express Co. v. Parcarello (Civ. App.) 162 s. W. 926. ,

In a proceeding to enforce a claim to property attached as the property of claimant's
brother, an exception as to the court's remark about the testimony of their mother held
not sufficient to require a review of alleged error in excluding her testimony. Taylor v.

Butler (Civ. App.) 168 S. W. 1004.
An exception complaining that an instruction did not charge the law raising the is

sue of "assumed risk as developed by the evidence," held insufficient to present the ob
jection that the court failed to specifically instruct on the issue of assumed risk. J. H.
W. Steele Co. v. Dover (Civ. App.) 170 S. W. 809.

Objection that a charge permits a double recovery is not presented by an exception:
"It is not the law; there is no pleading and no evidence to support the issue." Memphis
Cotton Oil Co. v. Tolbert (Civ. App.) 171 s. W. 309.

Bill of exceptions, together with statement of facts, to an argument of counsel, held
sufficient to present the error to the court as ground for reversal. Kansas City, M. & O.
Ry. Co. v. Cave (Civ. App.) 174 S. W. 872.

The bill Of exceptions held insufficient to show error in refusal to permit a physician
to examine for defendant, outside the courtroom and the presence of the jury, plaintiff's
alleged injury. Houston & T. C. R. Co. v. Bukowsky (Civ. App.) 175 S. W. 477.

The concluding recital of a bill of exceptions that counsel excepts thereto, held by
necessary implication an exception to the action of the court complained of. Common
wealth Bonding & Casualty Ins. Co. v. Bryant (Civ. App.) 185 s. W. 979.

Where bill of exceptions did not show whether an order admitted in evidence was as

the bill recited, and there was no. citation to statement of facts identifying order as that
recited in bill, assignment of error to its admission and to admission of notice of such
election and levying of tax therefor will be overruled. Clark v. State (Civ. App.) 189 s.
W.84.

.

In view of art. 1612, bill of exceptions on which was based an assignment of error

complaining of remarks in presence of jury held sufficient to show that remarks were

made in presence of jury. City of Ft. Worth v. Burton (Civ. App.) 193 S. W. 228.
A bill of exceptions to the admission of parol testimony changing written contract

between parties, which did not show particular testimony objected to or that court had
an opportunity to determine whether it was subject to objection made, was insufficient.
IDubank v. Bostick (Civ. App.) 194 s. W. 214.

.

-- Certainty and definiteness.-An assignment of error complaining of the admis
sion in evidence of certain instruments held not reviewable, where it did not appear from
the bills of exception or. otherwise that instruments were objected to. Roibal v. Giron
(Civ. App.) 158 s. W. 798.

Under this article, a bill of exceptions which referred to charges requested by the de
fendant by number, which request was marked "Refused" by the judge and filed with the
clerk so as to become a part of the record under art. 1974 is sufficient. Sanger v. First
Nat. Bank of Amarillo (Civ. App.) 170 S. W. 1087.

Bill of exceptions complaining of argument of plaintiff's counsel held too uncertain
and indefinite to support an assignment of error. International & G. N. Ry. Co. v. Jones
(Civ. App.) 175 S. W. 488.

Under this article and art. 2061, an exception to an instruction that defendant "in
open court excepted and here now excepts" held too general to support an assignment
of error. Weatherford, M. W. & N. W. Ry. Co. v. Thomas. (Civ. App.) 175 S. W. 822.

In a personal injury action, exceptions to the court's definition of reasonable care,
on the ground that it was not correct, and that charge presented plaintiff's theory of the
case, but excluded defendant's theory, are too general to warrant consideration. San
Antonio & A. P. Ry. Co. v. Stuart (Civ. App.) 178 S. W. 17.

-- Scope and contents in general.-Where a bill of exceptions to the admission of
opinion evidence fails to state facts showing want of qualification of the witness, it will
be presumed on appeal that the witness was qualified. Kelley v. Fain (Civ. App.) 168
S. W. 869.
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A bill of exceptions, by which appellant complained that the court failed to prepare
and read its charge to the jury before argument as required by statute, held not defective
in failing to show that appellant did not waive the provisions of the statute. Interna
tional & G. N. Ry, Co. v. Parke (Clv. App.) 169 S. W. 397.

Where bill of exceptions showed exclusion of opinion of defendant's witness as to
damages, it could not be assumed that the court would have excluded competent testi
mony to prove damages. Jefferson Cotton Oil & Fertilizer Co. v. Pridgen & Congleton
(Civ. App.) 172 S. W. 739.

In the absence of statements to the contrary in the bill of exceptions, it will be pre
sumed that the court by proper inquiries satisfied itself as to the competency of witnesses
before allowing them to give expert testimony. Hanover Fire Ins. Co. of New York v.
Huff (Civ. App.) 175 S. W. 465.

.

Where it does not appear from bill of exceptions that defendant was not notified to'
produce original check, or that he did not have such check in court, assignment of error

that plaintiff had, over objection, been permitted to testify as to the Check, will not be
considered. Stine Oil & Gas Co. v. English (Civ. App.) 185 S. W. 1009.

Where a bill of exceptions contained no statement that the grounds of objection to
incorpor.ation of school district were in fact true, the presumption will be to the con

trary. Clark v. State (Civ. App.) 189 S: VOl. 84.
-- Showing prejudice to appellant.-In an action against a sheri{E and his bonds

men for damages in failing to file a· record of attachment, exception to exclusion of the
writ and amended return held not to show the materiality of the excluded evidence, so

that it would not be considered. Neville v. Miller (Civ. App.) 171 S. W. 110'9.
Error, if any, in excluding testimony of plaintiff's manager as to value of piano cov

ered by policy and as to plaintiff's profit, held not reviewable error, where bill of excep
tions showed that manager did not know what plaintiff gave for piano, and did not show
that he could or would have stated the profit. Fireman's Ins. Co. v. Jesse French Piano
& Organ Co. (Civ, App.) 187 S. W. 691.

In action to enjoin illegal sale of liquor, admitting evidence that temporary injunc
tion against defendant was in force is harmless error where bill of exceptions does not
show upon what grounds it was procured. .l:Eltna Club v. State (Civ, App.) 193 S. W.
1106.

.

-- Setting forth objections and exceptions.-A bill of exceptions to the exclusion
of evidence which does not state what the objection to the evidence was will not be con

sidered. Autrey v. COllins (Civ. App.) 161 S. W. 413; First Nat. Bank v. Smith (Civ,
App.) 160 S. W. 311; St. Louis Southwestern Ry, Co. of Texas v . Matthews (Civ, App.)
164,S. W. 1092; George W. Saunders Live Stock Commission Co. v. Kincaid (Civ. App.)
168 S. W. 977; Solomon v. Merchants' & Planters' Nat. Bank (Civ. App.) 168 S. W. 1029;
Fuller v. El Paso Live Stock Commission Co. (Civ. App.) 174 S. W. 930; MJ. Alexander &
Co. v. Fletcher & Wb,'itfield (Civ. App.) 177 S. W. 514; Hall v. Ray (Civ. App.) 179 s. W.
1135; First Nat. Bank of Snyder v . Patterson (Civ. App.) 185 s. W. 1018.

A bill of exceptions complaining of the admission of :testimony must state the grounds
of the objection. International & G. N. Ry. Co. v. Parke (Civ. App.) 169 s. W. 397; Baker
v. Robertson (Civ. App.) 163 s. W. 326; Derrton v. E.nglish (Civ. App.) 171 s. W. 248;
Alling v, Vander Stucken (Civ. App.) 194 s. W. 443.

A bill of exceptions, complaining of the admission in evidence of a letter, is insuffi
cient to present for review the admission of parol evidence. Sta.nda.rd Milling Co. 'II.

Imperial Rice Co. (Civ, App.) 160 s. W. 637.
An assignment of error to the exclusion of evidence, not supported by the bill of ex

ceptions applicable to the assignment, does not ratse any question on appeal. Ellerd v.

Campfield (Civ. App.) 161 s. W. 392.
Where the bills of exception fail to disclose an objection to evidence, the action of

the trial court in relation thereto cannot be reviewed. Gaal v. Camp (Civ. App.) 164 S.
W. 1070.

Upon' a bill of exceptions to evidence admitted, only such objections as were pre
sented in the trial court and as stated in the bill will be considered on appeal, and this
applies as well to evidence excluded. Houston & T. C. R. Co. v: Corsicana Fruit Co. (Civ.
App.) 170 S. W. 849.

Bills of exception to the giving and refusal of charges held to present matters for
revfew, though grounds of objection are not stated, where the trial court understood the
grounds of objection. Eaton v. Klein (Civ. App.) 174 S. ·W. 331.

Objections, in an aesignrnerrt of error, which the bill of exceptions does not show
were made on the trial, are not reviewable on appeal. Buchanan v. Houston & T. C. R.
Co. (Civ. App.) 180 S. W. 625.

Under arts. 1971, 1972, 1974, 2058-20611, giving and refusal of instructions held not re

viewable, where exception was not reserved. International & G. N. Ry, Co. v. Bland
(Civ. App.) 181 s. W. 504.

Incorporating evidence in general.-Where bills of exception to the admission of
evidence merely show that the defendant objected to certain medical witnesses testifying
in the case as to the condition of plaintiff, but do not show what the evidence objected to
was, there is nothing ror the court to consider. International & G. N. Ry. Co. v. Wil
liams (Civ. App.) 160 s. W. 639.

Error could not be predicated upon the admission of the testimony of witnesses
claimed to be inadmissible under the pleadings, where neither the brief nor the bill of
exceptions showed what the witnesses testified. Underwood v. Jordan (Civ. App.) 166
S. W. 88.

Bills of exceptions complaining of the admission of testimony, not showing what tes
timony was objected to, were too indefinite to be considered. Stone & Webster Engineer
ing Corporation v. Goodman (Civ. App.) 167 S. W. 10.

In disposing of assignment of error complaining Of admission of testimony, appellate
court is confined to testimony as stated in bill of exceptions. Boerger v. Vandergrift
(Civ. App.) 188 s. W. 948.

-- Setting forth evidence excluded.-A bill of exceptions to the exclusion of evi
dence must show, what the witness would have testified if permitted to do so. Woods

616



Chap. 19) COURTS-DISTRICT AND COUNTY-PRACTICE IN Art. 2060

v: Eberling (Civ. App.) 169 S. W. 932; McFarland v. Lynch (Civ, App.) 159 S. W. 303;
Miller v. Campbell (Civ. App.) 171 S. W. 251;' J. W. Carter Music Co. v . Evans (Civ.
ApP.) 177 S. W. 1014; Caffarelli Bros. v. Bell (Civ. App.) 190 S. W. 223; Kennedy v.

Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 192 S. W. 1114.
Where a bill of exceptions complained of the exclusion of testimony "offered to

prove" certain facts, "it was not fatally defective on the ground that it did not show that
the witnesses would have testified to the matters "offered to be proved." Hartfield v.

Greber (Civ. App.) 160 S. W. 603.
A statement in the bill of exceptions, to the exclusion of evidence, that "defendant

offered to prove" the facts stated is equivalent to a statement that witness would have
testified according to the offer, so that the bill is not objectionable on the ground that it
does not state what the witness would have testified. Northern Irr. Co. v. Dodd (Civ.
App.) 162 S. W. 946.

A bill of exceptions to the exclusion of testimony contained in an offer of proof should
show the proof that exceptant could have made, had he been permitted to do so. Ed
wards v. McGuire (Civ. App.) 165 S. W. 477.

Where offered testimony as to damages was not set out in the bill, its exclusion
cannot be reviewed. Jefferson Cotton Oil & Fertilizer Co. v. Pridgen & Congleton (Civ.
App.) 172 S. yv. 739.

Where a bill of exceptions stated that one party offered to prove certain things by a
witness, that was sufficient as an allegation that the witness would have so testified.
Thatcher v. Matthews (Civ. App.) 183 S. W. 810.

A bill of exceptions to the exclusion of evidence, reciting merely what the evidence
would have been, is insufficient, where it fails to show the materiality of the testimony,
which is apparently unconnected with the issues. Lester v. Hutson (Ctv, App.) 184 s.
W.268.

.

Assignments to sustaining of objections to questions on direct examination will not
be considered where the bills of exceptions do not show the testimony to be elicited, but
the rule that bills of exceptions must show the testimony expected to be elicited does not
apply to questions on cross-examination or to motion to strike testimony. Yeatts v. St.
Louis Southwestern Ry, Co. of Texas (Civ. App.) 184 S. W. 6�6.

-- Necesslty of specific exception.-Where a bill of exceptions to the admission of
evidence did not show that declarations of the testator, including an inadmissible state
ment subject to a distinct objection, were separately objected to, but merely disclosed an

objection to the entire declarations, there was no reversible error in receiving the inad
missible testimony; but such rule did not apply to entire declarations, subject only to
single objection. Scott v: Townsend, 166 S. W. 1138, 106 Tex. 322, reversing judgment
(Civ. App.) 159 S. W. 342.

A bill of exception to evidence not separating the inadmissible from the admlsslble ,

evidence will be overruled. Lester v. Hutson (Civ. App.) 167 S. W. '321.
One general exception to the refusal to give several requested instructions held not

entitled to consideration on appeal, where anyone of them was properly refused. Hovey
v. Sanders (Civ. App.) 174 S. W. 1025.

Where bill of exceptions does not point out any specific testimony to which definite
objection was applied, error in the admission of evidence is not reviewable. Burnett v.

Continental State Bank of Alto (Civ. App.) 191 S. W. 172.

Insertion of documents.-Where error was assigned to the overruling of a mo

tion to dismiss the suit on the ground of changed cause of action in the amended peti
tions, the original and amended petitions should be set out in the transcript, but need
not be in the bill of exceptions. Pecos & N. T. Ry, Co. v. Porter (Civ. App.) 158 S. W.
664.

An order denying a motion for a continuance cannot be reviewed, where plaintiff's
bill of exceptions did not contain the application, nor the substance thereof, and it could
not be ascertained from the bill itself whether the application was sufficient. Smith v.

Huff (Civ. App.) 164 s. W. 429.
The bill of exceptions to admission of a copy of a letter not setting it out, and the

brief not referring to the statement of facts showing its admission, the matter is not
properly presented for consideration. Gulf, C. & S. F. Ry. Co. v. Graham (Civ. App.)· 175
S. W. 472.

-- Operation and effect of bill.-Where the bill of exceptions as approved by the
trial judge expressly based the exclusion of evidence on the ground that it was a self
serving declaration, although reciting other reasons which might have been urged for ex

clusion, it will be inferred that the trial court found that other objections were not suffi
cient. Houston Oil Co. of Texas v. Drumwright (Civ. App.) 162 S. W. 1011.

Art. 2060. [1362] [1360] May refer' to statement of facts.
Cited, Texas & N. O. R. Co. v. Francis (Civ. App.) 165 S. W. 40; Loeb v. Texas & N.

O. R. Co. (Civ, App.) 186 S. W. 378.
Reference to statement of facts.-Evidence which is set out in full in the bill of ex

ceptions need not be repeated in the statement of facts, under this article, and it is the
appellant's duty to try to obtain a written agreement for the omission of such evidence
from the statement. Pecos & N. T. Ry. Co. v. Porter (Civ. App.) 158 S. W. 564.

Agreed statement of facts, not approved by the trial judge or referred to in the bill
o� exceptions approved by him, held not entitled to consideration in connection with the
bill of exceptions. Jones v: Doty (Clv. App.) 165 s. W. 15.

Exception to admission of evidence need not be preserved by bill of exceptions, but,
by provision of this article, may be reserved and noted in the statement of facts, but one

relying on the right, under this article, to have his objections and exceptions noted in the
statement of facts, must present the grounds of his objections clearly. Houston E. & W.
T. Ry. Co. v. Cavanaugh (Civ. App.) 173 S. W. 619.

.

The bill of exceptions to admission of a copy of a letter not setting it out, and the
brtef not referring to the statement of facts showing its admission, the matter is not

PSroperlY presented for consideration. Gulf, C. & S. F. Ry. Co. v, Graham (Crv. App.) 175
. W. 472.

617



Art. 2060 COURTS-DISTRICT AND COUNTY-PRACTICE IN (Title 37

Under Rev. St. 1911, arts. 1971, 1972, 1974, 2058-2061, giving and refusal of instructions
held not reviewable, where exception was not reserved. International & G. N. Ry, Co. v.
Bland (Civ. App.) 181 s. W. 504.

_

Bill of exceptions must stand or fall by its recitals, and reference to statement of
facts is not permissible. Alling v. Vander Stucken (Civ. App.) 194 S. W. 443.

Art. 2061. [1363] [1361] Charges regarded as approved unless ex

cepted to.
Cited, St. Louis & S. F. R. Co. v. White (Civ. App.) 160 S. W. 1128; Missouri, K. &

T. Ry, Co. of Texas v. Hendricks (Civ. App.) 160 s. W. 1158; Texas & O. R. Co. v. Fran
cis (Civ. App.) 165 s. W. 40; Missouri; K. & T. Ry. Co. of Texas v. Churchill (Civ, App.)
171 s. W. 517; Darden v. Southern Traction Co. (Civ, App.) 172 s. W. 200; Wickizer v.
Williams (Civ. App.) 173 S. W. 288; King County v. Martin (Civ. App.) 173 S. W. 960;
Stephenville, N. & S. T. Ry, Co. v. Wheat (Civ. App.) 173 s. W. 974; King v. Gray (Civ.
App.) 175 S. W. 763; Texarkana & Ft. S. Ry. Co. v. Brass (Civ. App.) 175 S. W. 778;
McCullough v. Hurt (Civ. App.) 175 S. W. 781; International & G. N. Ry. Co. v. Bartek
(Civ. App.) 177 s. W. 137; Crum v. Thomason (Civ. App.) 181 s. W. 803; Beaty v. Mis
souri, K. & T. Ry. Co. of Texas (in dissenting opinion) (Civ. App.) 185 S. W. 298; Glens
Falls Ins. Co. v. Walker (Civ. App.) 187 S. W. 1036; Western Union Tel. Co. v. Huff
stutler (Civ. App.) 188 s. W. 455; Rabinowitz v. Smith Co. (Civ. App.) 190 s. W. 197;
Terrell v. Middleton (Sup.) 191 s. W. 1138; Terrell v. Middleton (Sup.) 193 s. W. 139 (in
dissenting opinion); see, also, arts. 1972, 1974 and notes thereunder.

Necessity in general.-Under arts. 1970-1972, complaining party can have error con

sidered by appellate court without reserving formal bill of exceptions to the general
charge; for art. 1972, providing that the charge, after presentation of objections, shall
constitute part of record and be regarded as excepted to and subject to revision without
necessity of bill of exceptions, was not repealed by implication by Acts 33d Leg. c. 59,
amending this article and art. 1974, since such act refers only to requested instructions.
Gulf, T. & W. Ry. Co. v. Dickey (Sup.) 187 s. W. 184.

Noncompliance with this article and art. 1971 does not affect right to review of rulings
on requested instructions; trial being before the act took effect. Fidelity-Phamix Fire
Ins. Co. v. O'Bannon (Civ. App.) 178 S. W. 731.

Statutory provision as to objections to charge and failure to charge held one the Leg
islature had a right to enact, and one which the courts can neither ignore nor emasculate.
Vinson v. State (Cr. App.) 179 S. W. 574.

Although the Court of Appeals considers exceptions to rulings on requested instruc
tions necessary, yet an assignment of error without such exception will be considered
where the Supreme Court's action in granting writs of error renders the necessity of ex

ceptions doubtful. Hill v. Staats (Civ. App.) 187 S. W. 1039.
Assignments of error to the giving and refusal of charges cannot be reviewed, in the

absence of exceptions. Galveston, H. & S. A. Ry. Co. v. Patterson (Civ. App.) 173 s. W.
273; Ross v. Jackson (Civ. App.) 165 S. W. 513; Texas Cent. R. Co. v. McCall (Civ. App.)
166 S. W. 925; Liester v. Hutson (Civ. App.) 167 S. W. 321; Lakeside Irr. Co. v. Buffing
ton (Civ. App.) 168 s. W. 21; Cooper & Jones v. Hail (Civ. App.) 168 s. W. 465; Texas &
P. Ry. Co. v. Brown (Civ. App.) 168 S. W. 866: Heath v. Huffhines (Civ. App.) 168 S. W.
974; 'I'exas Cent. R. Co. v. Mallard (Civ. App.) 168 S. W. 994; Texas & P. Ry, Co. v.

Tomlinson (Civ. App.) 169 S. W. 2.17; Gulf, C. & S. F. Ry. Co. v. Battle (Civ. App.) 169
s. W. 1048; Texas & P. Ry, Co. v. Beaird (Civ. App.) 169 S. W. 1050; Same v. Moody
(Civ. App.) 169 S. W. 1057; Same v. Hubbard (Civ. App.) 169 S. W. 1058; Weatherford,
M. W. & N. W. Ry. Co. v. Smith (Civ. App.) 170 S. W. 133; J. H. W. Steele Co. v: Dover
(Civ. App.) 170 s. W. 809; International & G. N. R. Co. v, Tate (Civ. App.) 170 S. W.
1061; Conn v. Houston Oil Co. of Texas (Civ. App.) 171 S. W. 520; O'Neil Engineering
Co. v. City of San Augustine (Civ. App.) 171 S. W. 524; St. Louis Southwestern Ry. Co.
of Texas v. Mathews (Civ. App.) 171 S. W. 797; Elser v: Putnam Land & Development
Co. (Civ. App.) 171 S. W. 1052, rehearing denied 171 S. W. 1200; Anderson & Day v. Dar
sey (Civ. App.) 171 S. W. 1089; Gulf, T. & W. Ry, Co. v. Dickey (Civ. App.) 171 S. W.
1097; Williams v. Phelps (C1V. App.) 171 S. W. 1100; Galveston, H. & S. A. Ry. Co. v.

Kellogg (Civ. App.) 172 S. W. 180; Garrett v. Gulf, C. & S. F. Ry. Co. (Civ. App.) 172
s. W. 187; San Antonio, U. & G. Ry. Co. v. Storey (Civ. App.) 172 S. W. 188; Scarbrough
v. Wheeler (Civ. App.) 172 s. W. 196; Houston E. & W. 'I'. Ry. Co. v. Houston Packing
Co. (Civ. App.) 176 s. W. 749; Darden v. Southern Traction Co. (Civ. App.) 172 S. W.
200; Gulf, C. & S. F. Ry. Co. v. Higginbotham (Civ. App.) 173 S. W. 482; Capps v. John
son (Civ. App.) 174 s. W. 294; Franklin v. International & G. N. Ry. Co. (Civ. App.) 174
S. W. 333; James v. Golson (Civ. App.) 174 S. W. 688; Sands v. Sedwick (Civ. App.) 174
s. W. 894; American Nat. Life Ins. Co. v. Rowell (Civ. App.) 175 s. W. 170; Bohn v.

Burton-Lingo Co. (Civ. App.) 175 S. W. 173; Dees v. Crane (Civ. App.) 175 S. W. 468;
Gulf, C. & S. F. Ry. Co. v. Graham (Civ. App.) 175 S. W. 472; Waterman Lumber & Sup
ply Co. v. Phelps (Civ. App.) 175 s. W. 742; western 'Union Telegraph Co. v. Holcomb (Civ.
App.) 175 s. W. 750; International & G. N. Ry. Co. v. Bartek (Civ. App.) 175 s. W. 1106;
Houston East & West Texas Ry, Co. v. Houston Packing Co. (Civ. App.) 176 S. W. 63;
Houston B. & T. Ry. Co. v. Lewis (Civ. App.) 176 S. W. 68; Rotge v. Simmler (Civ. App.)
176 s. W. 614; Chicago, B. & Q. R. Co. v. Wilson (Civ. App.) 176, S. W. 619; Missouri, O.
& G. Ry, Go. of Texas v. Black (Civ. App.) 176 S. W. 755; Moore v. Decker (Civ. App.)
176 s. W. 816; International & G. N. Ry. Co. v. Bartek' (Civ. App.) 177 s. W. 137; Nelson
v. Boggs (Civ. App.) 177 s. W. 1005; Cleveland v. Stanley (Civ. App.) 177 S. W. 1181;
Slaughter v. Crisman & Nesbit (Civ. App.) 178 S. W. 1; Bankers' Trust Co. v. Franks
(Civ. App.) 178 s. W. 602; Gillespie v. Williams (Civ. App.) 179 S. W. 1101; Holcomb v.

Blankenship (Civ. App.) 180 s. W. 918; International & G. N. Ry. Co. v. Bland (Civ. App.)
181 S. W. 504; Galveston, H. & S. A. Ry. Co. v. Brune (Civ. App.) 181 s. W. 547; Gal
veston, H. & S. A. Ry. Co. v. Watts (Civ. App.) 182 S. W. 412; West Texas Supply Co.
v. Dunivan (Civ. App.) 182 S. W. 425; Bennett v. Rio Grande Canal Co. (Civ. App.) 182
s. W. 713; Loeb v. Texas & N. O. R. Co. (Civ. App.) 186 S. W. 378; Modern Woodmen
of America v. Yanowsky (Civ. App.) 187 S. W. 728; Hawks v. Longbotham (Civ. App.)
188 S. W. 734'; Thorne v. Dashiell (Civ. App.) 189 s. W. 986; Roscoe, S. & P. Ry. Co. v.
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Taylor (Civ. App.) 191 S. W. 1175; Houston Belt & T. Ry, Co. v. Price (Civ. App.) 192

S. W. 359; Cameron v. First Nat. Bank (Civ. App.) 194 S. W. 469; Vaky v. Phelps (Civ.
App.) 194 S. W. 601.

Where the record contalns no bills of exceptions required as a prerequisite to consid

eration of objections to the charge and refusals to charge, the assignments of error re

lating thereto are not reviewable. Ft. Worth & R. G; R. Co. v. • Paxton (Civ, App.) 175
S. W. 720; Quanah, A. & P. Ry. Co. v. Galloway (Civ. App.) 165 S. W. 546; Saunders v.

Thut (Civ, App.) 165 S. W. 553; Johnson v. Hoover & Lyons (Civ. App.) 165 S. W. 900;
National Novelty Import Co. v. Griffin & Griffin (Civ. App.) 168 S. W. 85; King v. Hutson

(Civ. App.) 168 S. VOl. 401; Heath v. Huffhines (Civ . .App.) 168 s. W. 974; City of Ft.

Worth v. Morgan (Civ. App.) 168 S. W. 976; Taylor v. Butler (Civ. App.) 168 S. W. 1004;
Crow v. Childress (Civ. App.) 169 S. W. 927; International & G. N. Ry. Co. v. Feldman

(Civ . App.) 170 S. W. 133; W. R. Case & Sons Cutlery Co. v. Folsom (Civ. App.) 170 S.

W. 1066; Texas Midland R. R. v. Becker & Cole (Civ . .App.) 171 S. W. 1024; Galveston,
H. & S. A. Ry. Co. v. Kellogg (Civ. App.) 172 S. W. 180; Gunter v. Merchant (Civ. App.)
172 S. W. 191, .rehearing denied 173 S. W. 260; Gulf, C. & S. F. Ry. Co. v. Texas Packing
Co. (Civ. App.) 172 S. W. 195; Texas Midland R. R. v. Fogleman (Civ. App.) 172 S. W.

558; Elliott v. Clark (Civ. App.) 172 S. W. 560; Stephenville, N. & S. T. Ry. Co. v. Wheat

(Civ. App.) 173 S. W. 974; Texas & P. Ry, Co. v. Graham & Price (Civ. App.) 174 S. W.

297; St. Louis, B. & M.. Ry. Co. v. Dawson (Civ . .App.) 174 S. W. 850; Bundick v. Moore

Cortes Canal Co. (Civ . .App.) 177 S. W. 1030; Thompson v. Richardson (Ctv. App.) 186 S.

W. 275; Fireman's Ins. Co. v. Jesse French Piano & Organ Co. (Giv. App.) 187 S. W. 691;
Goodson v. Houston & T. C. R. Co. (Civ. App.) 189 S. W. 82; Fred Mercer Dry Goods Co.

v. Fikes (Civ. App.) 191 S. W. 1178; Yates Mercantile Co. v. Farmers' Guaranty State

Bank of Jacksonville (Civ. App.) 194 S. W. 1157.
Court of Civil Appeals rule 24 (142 S. W. xii), providing that a ground of error not

distinctly set forth in the motion for new trial shall be waived, unless fundamental, held
in conflict with this article and art. 2062, so that assignments of error to rulings apparent
of record are to be considered, whether a motion for rehearing is filed including them.
Benton v. Kuykendall (Civ. App.) 160 S. W. 438.

Under the substantially direct provisions of this article and art. 1974, in absence of

exceptions in the appellate record to the refusal of instructions, the trial court's action
thereon is deemed approved. Mutual Life Ins. Ass'n of Donley County v. Rhoderick .(Civ .

App.) 164 S. W. 1067.
.

Though art. 1974 provides that, when a request is given, the court shall note the
same, subscribe his name thereto, and it shall be filed with the clerk and constitute a

part of the record of the cause, yet, under the express provisions of this article, it must
be excepted to, or it will be regarded as approved. Quanah, A. & P. Ry. Co. v. Galloway
(Civ. App.) 165 S. W. 546.

Where no objection was made and no exception taken to a charge, the giving of the
charge must, as required by this article, be regarded as approved, and appellant cannot
complain thereof. 'I'exas Cent. R. Co. v. McCall (Civ. App.) 166 S. W. 925.

This article refers to the articles of the chapter relating to bills of exceptions, and
not to the foregoing articles of the amendatory law, amending articles 1970, 1971, 1973,
1974, of chapter 13, relating to instructions and objections; and the articles as amended
govern the exceptions to instructions and refusal of instructions. Heath v. Huffhines
(Civ. App.) 168 S. W. 974.

.

Under Acts 33d Leg. c. 59, defining the time and manner of submitting instructions
and making exceptions thereto, the rulings on instructions must be proved by a proper
bill of exceptions taken at the time. George W. Saunders Live Stock Commission Co. v.

Kincaid (Civ. App.) 168 S. W. 977.
Under this article and arts. 1971-1973, plaintiff, not excepting to refusal of his re

quested special charges, and whose only objection was filed after judgment, held to have
approved the charge. Moore v. Cooper Mfg. Co. (Civ. App.) 171 S. W. 1034:

The court's action upon oral objections to a charge should be presented on appeal by
a bill of exceptions, as required ·by rule 55 for district and county courts (142 S. W. xxi).
Jefferson Cotton Oil & Fertilizer Co. v. Pridgen & Congleton (Civ . App.) 172 S. W. 739.

Where no exception was presented to a charge which affirmatively excluded a recov

ery upon the issue of discovered peril, plaintiff, under this article, will be held to have
approved such instruction. St. Louis, S. F. & T. Ry, Co. v. West (Civ. App.) 174 S. W.
287.

Trial court's refusal of appellant's special charge must be treated as approved by
him, where he failed to except thereto as required by this article, so that his assignment
of error thereon would be overruled. Orand v. Whitmore (Civ. App.) 185 S. W. 347.

There being no formal bill of exceptions, and the record showing merely that when
the case was called appellant presented to the court certain written objections to the
charge, and requested a. special charge, and the court indorsed on both documents his
signature after the word "refused," held, under the act of 1913 (Acts 33d Leg. c. 138), that
appellant waived his objection to the charge and the refusal. St. Louis Southwestern Ry.
Co. of Texas v. Downs (Civ. App.) 186 S. W. 864.

Under this article defendants in trespass to try title who had failed to except to
court's charge and to its refusal to give their special charges held to have acquiesced in
such rulings, and to be bound thereby. Hume v. Carpenter (Civ. App.) 188 S. W. 707.

In view of this article and art. 1971, where plaintiff did not except to refusal of in
structions, he is in attitude of having approved rulings at trial, and hence assignments
of error based thereon will be overruled. Cummens v. Owen Bros .. Const. Co. (Civ. App.)
192 S. W. 792.

--1 Peremptory instructions.-Acts 33d Leg. c. 59, declaring that objections or ex
ceptions to the charge of the court not made in the trial court shall be deemed to be
waived, held not to apply to peremptory instructions, such as the direction of a verdict.
Owens v. Corsicana Petroleum Co. (Civ. App.) 169 S. W. 192.

.

Erroneous giving of peremptory instruction held fundamental error, reviewable with
out an exception, notwrthstariding the act of the Thirty-Third Legislature (Acts 33d Leg.
c. 59). Henderson & Grant v. Gilbert (Civ . App.) 171 S. W. 304.

In the absence of a proper bill of exceptions, a defendant is presumed to have ap-
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proved of a peremptory instruction fixing its liability, and cannot complain of the refusal
of requested instructions tending to exonerate it. Gulf, T. & W. Ry. Co. v. Dickey (Civ.
App.) 173 s. W. 967.

,
.

Under Acts 33d Leg. c. 59, error in giving a peremptory instruction, even if funda
mental, is waived by failure to except in the manner prescribed. Needham v. Cooney
(Civ. App.) 173 s. W. 979.

This article applies to a peremptory Instruction for one of the parties, which was

given in writing. Id.
Under Act March 29, 1913 (Acts 33d LIeg. c. 59); error as to the granting of peremp

tory instruction will not be considered in the absence of exception taken below. King v.
Gray (Civ. App.) 175 S. W. 763.

Under Act March 29, 1913 (Acts 33d Leg. c. 59), where appellant had failed to pre
serve exceptions to a peremptory instruction, assignments that the judgment was not
sustained by the evidence and was contrary to the undisputed facts could not be con

sidered. Id.
An assignment of error complaining of refusal of a peremptory instruction not ex

cepted to cannot be considered. Denison Cotton Mill Co. v. McAmis (Civ. App.) 176. S.
W. 621.

Under this article and art. 1971, a defendant, to have the giving of a peremptory in
struction reviewed, must except before it is submitted to the jury. Walker v. Haley (Civ.
App.) 181 S. W. 559.

An assignment of error in giving a peremptory instruction will not be considered
where the record fails to show that an objection was made and exception reserved in the
trial court, as required by the statute. Donaldson v. McElroy (Civ, App.) 184 S. W. 1100.

Where a record fails to show that a bill of exceptions was taken to a peremptory in
struction as required by this article,. or that appellant's objections thereto were over

ruled, or that exception was taken by appellant to such overruling, the instruction will
not be reviewed. Strong v. Harwell (Civ. App.) 185 S. W. 676.

The giving of a peremptory charge does not present a fundamental error, or one ap
parent on the face of the record, which can be reviewed without a sufficient bill of excep
tions. Commonwealth Bonding &'Casualty Ins. Co. v. Bryant (Civ, App.) 185 s. W. 979.

-- F='undamental errors.-The giving of an instruction on an issue not raised by the
pleadings is fundamental error which can be reviewed, though the appellant did not re

serve his exceptions in the trial court as required by Acts 33d Leg. c. 59. Cooper & Jones
v. Hall. (Civ. App.) 168 S. W. 465.

There being evidence and pleading to support the verdict and judgment, rendition of
tne judgment presents no error in law apparent on the face of the record, or fundamental
error, requiring reversal, though not assigned, and though no exception was taken to the

peremptory charge. Dees v. Crane (Civ. App.) 175 s. W. 468.
Under this article, the action of the court in granting certain special charges, in the

absence of objection and exception thereto, could not be considered as fundamental error.

Woodruff v. Deshazo (Civ. App.) 181 s. W. 250.
Though the matter was not presented by appropriate exceptions to the refusal of a

special charge that a lease contract by a railroad company was void, held, that the con

tention that it was void as interfering with trade and stifling competition presents funda
mental error which may be considered. Stephenson v. St. Louis Southwestern Ry. Co.
of Texas (Civ. App.) 181 S. W. 568.

Where not presented by bills. of exception, errors in charge,' though they be funda
mental, cannot, under this article, be considered on appeal, unless jurisdictional. Loeb v.

Texas & N. O. R. Co. (Civ. App.) 186 S. W. 378.
-- Special issues.-Under this article, an objection that the submission of a special

defense was error could not be considered, where defendant did not except to the instruc
tions or request an instructed verdict. Elser V. Putnam Land & Development Co. (Clv,
App.) 171 s. W. 1052, rehearing denied Id. 1200.

Error could not be predicated on refusal of instructions submitting an issue, where no

proper bill of exceptions was taken to the charge on the issue of defendant's liability.
Gulf, T. & 'w. Ry, Co. v. Dickey (Civ. App.) 171 S. W. 1097.

Where the record did not contain a bill of exceptions, as required by the amend
ments to the Practice Act, enacted by Acts 33d Leg. c. 59, presenting the trial court's
refusal to submit the issue of res judicata, such refusal could not be reviewed. Missouri,
K. & T. Ry. Co. of Texas v. Hood (Civ. App.) 172 S. W. 1120.

Error as to a specific issue held not reviewable, where requested generally with im
material issues, and rejected as a whole without exceptions. Foster v. Bennett (Civ.
App.) 178 s. W. 1001.

The law, requiring reservation of exceptions to the charge and to the giving or re

fusing of charges, does not apply to the action of the court in submitting, or refusing to
submit, special issues of fact to the jury. Tomson v. Simmons (Civ. App.) 180 S. W.
1141.

Under this article, appellant cannot complain of the refusal of a special issue which
it tendered, where no exceptions were taken below. First Nat. Bank of Garne·r, Iowa,
"1/. Smith (Civ. App.) 183 s. W. 862.

Under this article, failure of court to submit an issue will not be considered on ap
peal in absence of an exception to the charge for failure to submit such issue. Hill v.

Hill (Civ. App.) 193 s. W. 726.

Motion for new trial.-Under this article and art. 2062, the Court of Civil Appeals rule
24 (142 S. W. xii), providing that error not set forth in the motion for new tr lal' should
be considered waived, does not require that a ruling in giving or refusing instructions be
included in the motion for new trial. Brewer v. A. M. Blythe & Co. (Civ. App.) 158 S. W.
786; Missouri, .K. & T. Ry, Co. of Texas v. Beasley, 106 T'ex. 160, 155 S. W. 183, rehearing
denied, 1()6 Tex. 160, 160 S. W. 471; American Nat. Life Ins. Co. v. Rowell (Civ. App.)
175 s. W. 170.

Where a refused instruction was not excepted to, as provided by art. 1974, it would
be presumed to have been approved under this article, and it was not sufficient that the
refusal was assigned for error in defendant's motion for a new trial, and that the denial
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of such motion was duly excepted to. Missouri, O. & G. Ry. Co. of Texas v, Love (Civ.
App.) 169 S. W. 922.

Under this article and art. 1971, providing exceptions to charge not made before it is
read are waived, exceptions first made in an amended motion for new trial are insuffi
cient. .Tones v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 193 S. W. 373.

sufficiency of exceptions.-Under this article and art. 1971, only such objections can'

be considered on appeal as were made 'at the trial in the manner specified, and then only
when preserved by bill of exceptions. St. Louis Southwestern Ry, Co. of Texas v. Wad-
sack (Civ, App.) 166 S. W. 42. ,

An assignment complaining of the giving of a special charge could not be considered,
where the bill of exceptions did not show that the charge was in fact given and failed to

point out the particulars in which it was objectionable. Cleburne St. Ry, Co. v. Dickey
(Crv. App.) 168 S. W. 475.

In a bill of exceptions complaining of error in a portion of the main charge, a cer

tificate of the trial judge which did not show what ruling the court made when the ob
jection was presented, is insufficient under this article and arts. 1984a, 1954, 1970, 1971,
1973, 1974. Texas, & P. Ry. Co. v. Hall (Civ, App.) 173 S. W. 548.

Notation in bill of exceptions that instructions were requested in accordance with the
statutes, and that the defendant duly excepted, etc., held sufficient to show request made
and exceptions reserved before charge was read to the jury. Hovey v. Sanders (Civ.
App.) 174 s. W. 1025.

A bill of exceptions as to the refusal of eight requested charges held sufficient to
show an exception to the refusal· of a specific charge so as to comply with the require
ments of Act of 33d Legislature. National State Bank of Mt. Pleasant, Iowa, v. Ricketts
(Civ. App.) 177 S. W. 528. '

Where an instruction is erroneous, appellant need not request a correct charge, but
under the statutes the party aggrieved need only except, pointing out the defects and re

serve objection by proper bill of exceptions. Kansas City, M. & O. Ry. Co. v. Russell

(Civ. App.) 184 S. W. 299.
.

A statement of facts approved by the trial court, of presentation of objections and
of exceptions, relative to requested instructions, all before submission of the general
charge, is sufficient to constitute proper exceptions, as well as a bill of exceptions. Chi
cago, R. 1. & G. Ry. Co. v. Whorton (Civ. App.) 188 S. W. 949.

Where appellant submitted specific grounds embodied in a peremptory charge why it
should be submitted to the jury, and asserted a proposition on appeal to sustain charge
upon another and different ground not presented in the trial court, it would not be con

sidered. Panhandle & S. F. Ry, Co. v. Vaughn (Civ. App.) 191 S. W. 142.
Portions of the charge, to which no exceptions are taken and preserved by bill, as

required by the statute, cannot be reviewed. Bullock v. Galveston, H. & H. R. Co. (Civ.
App.) 178 S. W. 826.

A charge not having been ex�epted to as authorizing a double recovery, objection to
it on that account is waived under the law with reference to charges as amended by Acts
33d Leg. c. 59. Memphis Cotton Oil Co. v. Tolbert (Civ. App.) 171 S. W. 309.

Where an instruction embodies several propositions of law, some of which are accu

rate and not subject to objection, a general exception is insufficient to raise the propriety
of a particular portion of the instruction. Lester v. Hutson (Civ. App.) 184 s. W. 268.

Where bills of "exception to the refusal of special charges recite that "at the proper
time" such charges were presented to the trial 'judge, the recital is sufficient to show that
they' were presented before the main charge was read to the jury, as required by art.
1971. Hawks v. Longbotham (Civ. App.) 188 S. W. 734.

•

Where the bills of exception did not show that the court's attention was called to
objections to charges or requests offered, before the main charge was submitted, assign
ments based thereon will not be considered. Heard v. Bowen (Civ. App.) 184 S. W. 234.

Where exceptions were reserved to an order overruling objections to a charge, but the
order failed to show that the objections were made before the charge was given, the pro
priety of the charge could not he considered on appeal. Bennett v. Rio Grande Canal Co.
(Civ. App.) 182 s. W. 713.

Court's memprandum on defendants' bill of exception to the general charge held in
sufficient as not affirmatively showing that, as required by statute, the objections to the
court's charge were presented before its reading to the jury, and before the arguments of
counsel. Hovey v. Sanders (Civ. App.) 174 s. W. 1025.

Under Acts 33d Leg. c. 59, the fact that objections to the charge were made before
it was read to the jury must be preserved by a bill of exceptions approved by the judge.
Ross v. State, 75 Cr. R. 59, 170 S. W. 305.

A statement in the transcript embodying what purports to be exceptions and objec
tions to the charge held not to show that objections were made before the charge was
given,' as required by this article and arts. 1971, 1973, and assignments of error to the
charge cannot be considered. Heath v. Huffhines (Clv. App.) 168 S. W. 974.

Under this article and arts. 1970, 1971-1974, rulings on the giving and refusal of in
structions are not reviewable, unless the bills of exceptions show that objections to the
general charge and special charges refused were presented before the general charge was
read. Gulf, T. & W. Ry. Co. v. Culver (Civ. App.) 168, S. W. 514.

Objections to a charge cannot be reviewed, where there is no approved fact in the
record showing whether the objections were presented before or after the charge was

given, and no preservation of exceptions to the overruling of such objections. Roberds
v. Laney (Civ. App.) 165 S. W. 114.

Where a statute required exceptions to the action of the trial court in giving or re
fusing instructtons, an indorsement by the court of defendant's objection on a requested
Instruction, and on a written objection to the charge, constituted SUbstantial compliance.
St. Louis Southwestern Ry. Co. of Texas v. Ragsdale, Price & Co. (Civ. App.) 185 s. W.
654. t

Under this article and art. 2059, an exception to an instruction that defendant "in
open court excepted and here now excepts" held too general to support an assignment
of error. Weatherford, M. W. & N. W. Ry. Co. v. Thomas (Civ. App.) 175 s. W. 822.

A bill of exceptions to the court's charge which contains a certificate of the trial
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judge showing the specific objections relied on only by reference to the motion for new
trial is insufflcient, Texas & P. Ry, Co. v. Hall (C'lv. App.) 173 S. W. 548.

Under this article and Court of Civil Appeals rule 31 (142 S. W. xiii), requiring ap
pellant's brief to contain references to the record, etc., an assignment of error not show
ing where the bill of exceptions to the charge complained of can be found in the record
will not be considered. Houston Chronicle Pub. Co. v. Lemmon (Civ. App.) 193 s. W. 347.

Effect of failure to exceptv=-Under this article,. where in a will case proponents took
no exception to a charge that execution of a revoking holographic will could be proved
by less' than two witnesses, they are estopped from contention on appeal that execution of
subsequent will must be proved by two witnesses. Palmer v. Logan (Civ. App.) 189 S.
W. 761.

A party who fails to except to an erroneous charge given, or to request a correct
charge, acquiesces in the given charge, and cannot thereafter have the verdict set aslde
for insufficiency of the evidence which was sufficient under the given charge, although he
moved for peremptory charge. Western Union Telegraph Co. v. Huffstutler (C'iv. App.)
188 s. W. 455.

.

Where defendant, by not excepting to a charge, was to be considered as having ap
proved it, as provided by art. 1971, he was in no position to ask an additional charge,
presenting more fully the issues embraced in the charge given. Roberts v. Houston Motor
Car Co. (Civ. App.) 188 S. W. 257.

Under this article, defendant, who did not except to an incorrect charge, cannot com

plain of the refusal of a correct charge which conflicted therewith. International & G.
N. Ry. Co. v. Bartek (Civ. App.) 177 S. W. 137.

Where defendant's requested instructions were refused, but no objection to the charge
was made before it was given, under this article and arts. 1971, 1973, 1974, it is to be re

garded as approved and as requested by defendant, as regards his right to complain of
refusal of the instructions, within the rule that if one requests two different instructions,
on the same issue, and one, of them is given, he cannot complain of the refusal of the.
other. Cleburne St. Ry, Co. v. Barnes (Clv, App.) 168 S. W. 991.

.

In an action against connecting carriers for injury to cattle the failure of defendants
to except to the refusal to give a request to apportion the damages was a waiver of an

objection to the general charge on the same point, under this article. Quanah, A. & P.
Ry, Co. v. Galloway (Civ. App.) 165 s. W. 546.

Waiving statutory requirements.-Agreements to waive the provisions of Acts 33d
Leg. c. 59, governing objections and exceptions to the charge, should not be respected by
the courts. Needham v. Cooney (Civ. App.) 173 s. W. 979.

Art. 2062. [1364] [1362] No bill of exceptions where .ruling ap
pears of record.

Cited, St. Louis & S. F. R. Co. v. White (C'iv. App.) 160 s. W. 1128; Missouri, K. &
T. R. Co. of Texas v. Hendricks (Civ. App.) 160 S. W! 1158; Rabinowitz v. Smith Co.
(Civ. App.) 19-0 S. W. 197.

In general.-Court of Civil Appeals rule 24 (142 S. W. xii), providing that a ground
of error not distinctly set forth in the motion for new trial shall be waived, unless funda
mental, held in conflict with this article and art. 2061, so that assignments of error to
rulings apparent of record are to be considered, whether a motion for rehearing is filed
including them. Benton v. Kuykendall (Civ, App.) 160 S. W. 438.

Under this article, rulings on demurrers and exceptions are sufficiently presented for
review where shown in the judgments; but this does not preclude their presentation by
bills of exceptions. Childress v. Robinson (Ctv. App.) 162 s. W. 1172, denying rehearmg
Mitchell v. Robinson, 162 S. W. 443.

The ruling of the trial court upon defendant's plea of privilege being a part of the
record could not, under rule 53 (142 S. W. xxi), governing procedure in the district 'and
county courts, be shown by bill of exceptions. Crowell Independent School Dist. v. First
Nat. Bank (Civ. App.) 163 s. W. 339.

Under arts. 1974 and 2061, and despite this article, the refusal of instructions cannot
be reviewed on appeal, unless duly excepted to. Gulf, C. & S. F. Ry, Co. v. Battle (Civ.
App.) 169 S. W. 1048. •

Under this article and arts. 1827, 1830, 1832, :i833, 1903, and District Court Rules 63,
55 (142 S. W. xxi), bill of exceptions to overruling of plea of privilege held unnecessary.
Holmes v. Coalson (Civ. App.) 178 S. W. 628.

Necessity of motion for new trial.-Under this article and art. 2061, the Court of Civil
Appeals rule 24 (142 S. W. xii), providing that error not set forth in the motion for new

trial should be considered waived, does not require that a ruling in giving or refusing in
structions be included in the motion ·for new trial. Brewer v. A. M. Blythe & Co. (Civ.
App.) 158 S. W. 786; Missouri, K. & T. Ry. Co. of Texas v. Beasley, 106 Tex. 160, 16'5 S.
W. 183, rehearing denied 106 Tex. 160, 160 S. W. 471.

Under rule 24 for Courts of Civil Appeals (142 S. W. xxi), and this article and art.

2061, held that it was not necessary to a review that an exception to sufficiency of peti
tion be made ground of motion for new 'trial in court below. American Nat. Life Ins.
Co. v. Rowell (Civ, App.) 175 S. W. 170.

Art. 2063. [1365] [1363] Bill to be presented to the judge.
Cited, Sanger v. First Nat. Bank of Amarillo (Civ. App.) 170 S. W. 1087.

Necessity of allowance and signature by judge.-It is the duty of accused on appealing
from a conviction to follow up his bills of exceptions and have the judge approve and
sign them, and himself file them within the time prescribed by law, and he is not re

lieved from this duty by presenting them to the judge. St. Clair v. State, 72 Cr. R. 37,
160 S. W. 363.

.t
Documents purporting to be bills of exception, not approved by the trial judge, will

be stricken out on motion. Gerrate v. State, 71 Cr. R. 531, 160 S. W. 695.
Plaintiff in error's objection that he did not obtain a fair statement of facts could not

be considered when presented by a bill of exceptions, which was refused by the trial
court. Austin Fire Ins. Co. v. Brown (Civ. App.) 160 S. W. 973.
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Under the statute only the judge who tried a criminal case could approve a bill of
exceptions and statement of facts, and his successor could not do so. Porter v. State, 72
Cr. R. 71, 160 S. W. 1194.

Bills of exception to the charge of the court not filed until after adjournment present
no question for review, not being presented to or approved by the trial judge. Stoner
v. State, 72 Cr. R. 482, '162 S. W. 836.

Where matters of exception are presented in a motion for a new trial, exceptions to
the charge, though not approved by the trial judge, are considered as grounds of the mo

tion. Lewis v. State, 72 Cr. R. 377, 162 S. W. 866.
Bills of exceptions, not approved by the judge trying the case, but by his successor,

cannot be consideredon appeal. Allen v. State, 72 Cr. R. 277, 162 S. W. 868.
Bills of exceptions which were accepted with an indorsement of the trial court's re

fusal to approve them, without any attempt to prove up the bills, cannot be considered.
Daly v. State, 72 Cr. R. 531, 162 S. W. 1152.

Denial of a motion for judgment nunc pro tunc will not be reviewed, where the rec

ord contains a bill of exception not approved by the trial judge. Fitzgerald v. Fitzgerald
(Civ. APP.) 168 s. W. 452.

Under this article, objections to the charge appearing in the record could not be
treated as a bill of exceptions, where they did not appear to have been presented to the
judge and there was nothing to show that the court's attention was ever called thereto.
International & G. N. R. Co..v. Tate (Civ. App.) 170 S. W. 1061.

A paper, in the record on appeal, which purports to be exceptions, cannot be consid
ered as a bill of exceptions when not approved or certified to by the trial judge. Gunter
v. Merchant (Civ. App.) 172 s. W. 191, rehearing denied 173 S. W. 260.

Bills of exceptions taken to the exclusion of evidence could not be considered on ap
peal, where they were not signed by the presiding judge. Hall v. Ray (Civ. App.) 179 S.
W. 1135. .'

An assignment of error must be overruled, the bill of exceptions not appearing in the
record to have been approved by the trial judge, or to having been filed in trial court.
Houston E. & W. T. Ry. Co. v. Samford (Civ, App.) 181 S. W. 857.

A bill of exceptions, not authenticated by the trial court's approval, cannot be con

sidered. Holloman v. Black (Civ. App.) 188 S. W. 973.
Where bill of exceptions is not approved by trial judge, objection to consideration of

assignment of error is valid. Chicago, R. I. & G. Ry. Co. v. Faulkner (Civ. App.) 194 s.
W. 651.

Judgment held not to be reversed because death of trial judge deprived appellant of
approved bill of exceptions, where no excuse appeared for failure to 'secure its approval
before the judge's disability. City of Henderson v. Fields (Civ. App.) 194 S. W. 1003.

Under this article, alleged misconduct of counsel held not reviewable, where bill of
exceptions complaining thereof was not approved. Id.

Sufficiency of approval.-Objections or mere statements of the ground of objection in
the bill of exceptions is not a certificate of the judge that what is stated is true. Best
v. State, 72 Cr. R. 201, 164 S. W. 996.

In a bill of exceptions complaining of error in a portion of the main charge, a certifi
cate of the trial judge which did not show what ruling the court made when the objection
was presented, is insufficient under Acts 33d Leg .. c. 59. Texas & P. Ry. Co. v. Hall ·(Civ.
App.) 173 s, W. 548.

Conclusiveness of approved bill.-A bill of exceptions accepted by the appealing party
binds him, and statements therein as to the status of the pleadings must be taken as

true. Nacogdoches Compress Co. v. Hayter (Civ. App.) 188 s. W. 506.

Quaiification or correction of bill.-Litigant charged with the duty to reduce his bill
of exceptions to writing under this article held not entitled to complain of the overruling
of his motion to correct bill, in the absence of allegation in such motion that the bill was
defective as the result of fraud, mistake, or imposition practiced upon his attorney or the

judge. Dunn v. Epperson (Civ. App.) 175 s. W. 729.
..

Under this article and art; 2067, where plaintiff in error presents bill of exceptions,
court has norIgfrt to qualify it, but must either sign it, or if not correct indorse his re

fusal to do so and file a proper bill, leaving plaintiff in error to his remedy of a bill by
bystanders if not satisfied. Jolley v. Brown (Civ. App.) 191 S. W. 177.

Art. 2064. [1366] [1364] Submitted to opposing counsel, etc.
Cited, St. Louis Southwestern Ry. Co. of Texas v. Wadsack (Civ. App.) 166 s. W. 42;

Sanger v. First Nat. Bank of Amarillo (Civ. App.) 170 S. W. 1087.

Art. 2065. [1367] [1365] If·found incorrect.
Cited, Dennis v. Kendrick (Civ. App.) 163 S. W. 693.
Qualification of bill .. -Where appellant accepts a bilI of exceptions as qualified by the

trial judge, he is bound thereby. Hiles v. State, 73 Cr. R. 17, 163 S. W. 717; Creech v.

State, 70 Cr. R. 229, 158 S. W. 277; Boyd v. State, 72 Cr. R. 521, 163 S. W. 67.
Where accused accepts a bill of exceptions with a qualification by the court which

shows that the facts on which the objections are based are not true, the bill will not be
reviewed. Stanton v. State, 70 Cr. R. 519, 158 S. W. 994:

The Court of Civil Appeals is bound by the trial court's statement of the circum
stances set forth as a qualification to the bill of exceptions. Yellow Pine Paper Mill Co.
v. Lyons (Civ. App.) 159 S. W. 909.

.

The court could not qualify bills of exception by stating facts dehors the record; it
being necessary that he testify to such facts like any other witness. Graham v. State,
72 Cr. R. 9, 160 S. W. 714.

-

In the absence of bills of exceptions proved as required by statute, only the bills as

qualified by the trial judge will be considered. Glover v. Pfeuffer (Civ. App.) 163 S. W.
984. •

Qualifying statements, appended to bills of exceptions by the court when approving
the same, are controlling as to the facts stated therein. Texas, G. & N. Ry, Co. v. Ber
lln (Civ. App.) 165 S. W. 62.
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Where the qualifications of a witness as an expert were elicited before he was al
lowed to testify, it was not error to qualify a bill of exceptions to the admission of his
testimony by setting forth the facts upon which the ruling allowing the witness to tes
tify was based. Texas Midland R. R. v. Ray (Civ, App.) 168 S. W. 1013.

On the court's qualification of an assignment that the remark of counsel was not made
in the hearing of the jury, it will be presumed that it was not made in their hearing.
Jefferson Cotton Oil & Fertilizer Co. v. Pridgen & Congleton (Civ. App.) 172 s. _W. 739.

Where a qualification by the court of a bill of exceptions to evidence states that the
stenographer's record does not show an except ion reserved, an assignment of error there
on will be overruled. First State Bank of Blackwell v. Knox (Civ, App.) 173 S. W. 894.

Facts stated in trial court's qualification to bill of exceptions to exclusion of testi
mony must be taken by Court of Civil Appeals as correct. Citizens' Nat. Bank of Plain-
view v. Slaton (Civ. App.) 189 S. W. 742.

.

Statement by trial judge upon .brll of exceptions that findings by him that claims of
parties to action were simulated, etc., which rendered testimony immaterial, held not
qualification, but an explanation by court of its ruling excluding the evidence. Jolley v.

Brown (Civ. App.) 191 S. W. 177.
That court qualified bill of exceptions to exclusion of testimony by stating that it did

not appear what witness would have testified does not prevent consideration of the ruling
on appeal. Walton v. Walton (Civ, App.) 191 S. W. 188.

Statement of judge relative to bill.-Bill of exceptions held not impeachable by the
trial judge'S certificate that he .was misled into signing it, but that the proper proceeding
was to have the record corrected in the trial court. Neville v. Miller (Civ. App.) 171 S.
W. 1109.

Striking out bill.-Under Courts of Civil Appeals rule 8' (142 S. W. xi), relating to the
filing of motions, a motion to strike bills of exceptions contained in the transcript, not
filed within 30 days after the transcript was filed, held waived. Tyler v. Sowders (Civ.
App.) 172 S. W. 205; Neville v. Miller (Civ. App.) 171 S. W. 1109.

The district court in vacation may entertain a motion to strike out bill of exceptions.
Neville v. Miller (Civ. App.) 171 s. W. 1109.

-

Necessity of filing bill.-An assignment of error must be overruled, the bill of excep
tions not appearing in the record to have been approved by the trial judge, or to having
been filed in trial court. Houston E. & W. T. Ry, Co. v. Samford (Civ. App.) 181 S. W.
857.

Art. 2067. [1369] [1367] Bystanders' bill, how obtained.
Cited, Dennis v. Kendrick (Civ. App.) 163 S. W. 693.

Bystanders' bill.-Under this article. the term "bystander" defined, and held not to
include attorneys for either party and hence that a bill attested by appellants' attorneys
could not be considered. Glover v. Pfeuffer (Civ. App.) 163 S. W. 984.

Approval by bystanders of bill of exceptions disallowed by court held in compliance
with the statute, and: the bill to be taken as true where it was not contested as author
ized by statute. Hemphill v. State, 72 Cr. R. 638, 165 S. W. 462, 51 L. R. A. (N. S:) 914.

Under this article, the bill must be prepared, sworn to, and filed at the time of the
occurrence of the matters to which it relates. Kenedy Mercantile Co. v. Western Union
Telegraph Co. (Civ. App.) 167 S. W. 1094.

When not contested by affidavits, as authorized by statute, a bystander's bill, pre
pared under this article, imports absolute verity and cannot be questioned otherwise.
Marshall v. State, 76 Cr. R. 386, 175 S. W. 154.

Under this article and art. 2063, where plaintiff in error presents bill of exceptions,
court has no right to qualify it, but must either sign it, or if not correct indorse his re

fusal to do &0 and file a proper bill, leaving plaintiff in error to his remedy of a bill by
bystanders if not satisfied. Jolley v. Brown (Civ. App.) 191 S. W. 177.

Art. 2068.' t13'79] [1377] Statement of facts, how prepared.
Cited, First Nat. Bank of Ft. Worth v. Henwood (Civ. App.) 183 S. W. 5.
1. Not repealed.-This article and art. 2069, relative to making up of statement of

facts, held not superseded or repealed by Acts 31st Leg. (1st Called Sess.) c. 39, notwith
standing the proviso which is incorporated in Rev. St. 1911, art. 2072. Camden Fire Ins.
Ass'n v. Missouri, K. & T. Ry, Co. of Texas (Civ. App.) 175 S. W. 816.

5. Necessity of statement of facts-In general.-Where there was no motion for new

trial, and the record contains no statement of facts, the court on appeal can consider
only fundamental matters. Lane v. Miller & Vidor Lumber Co. (Civ, App.) 176 S. W. 100.

7. --. Statement of facts or bill of exce'ptlo nsc-c-In the' absence of any bills of ex

ception or statement of facts in the record, the denial of an extension of time for filing
bills of exception and statement of facts cannot be reviewed. Baugh v. Baugh (Civ.
App.) 175 S. W. 725.

'

,

,

A bill of exceptions cannot supply the office of a statement of facts, however full its
recital of the facts. Holmes v. Coalson (Civ. App.) 178 S; W. 628.

E'rror in admission of evidence held not reviewable, in absence of bill of exceptions
or statement of facts disclosing the evidence. Allen v. Reed (Civ. App.) 179 s. W. 544.

Where there was no statement of facts or bill of exceptions showing the request, an

affidavit that appellant requested findings of fact did not present the request as part' of
the record. Hamilton v. EHand (Civ. App.) 181 S. W. 260.

8. Decisions not reviewable without statement-In general.-In' the absence of a

statement of facts, it cannot be determined whether error was committed in the refusal
to instruct a verdict for defendants, failure to submit, the issue of any consideration for

the contract sued on, and that a paragraph of the charge did not correctly state the
issues raised and was on the weight of the evidence. C. A. Elmen & Co. v. Godsey (Civ,
App.) 166 S. W. 1178. •

"

An alleged fatal variance cannot be reviewed in the absence of the statement of
facts. August v. Gamer Co. (Civ. App.) 166 s. W. 1197.

Statement of defendant's counsel in his argument that plaintiff was a liar cannot be
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said to be error in the absence of a statement of facts. Pulkrabeck v: Griffith & Griffith

(Civ. App.) 179 S. W. 282.
Without a statement of facts approved by the trial judge, assignments of error can

not be considered. San Antonio, U. & G. Ry. Co. v. Yarbrough (Civ. App.) 179 S. W. 523.
Assignments of error attacking a verbal agreement for want of consideration, and

answer of jury to special issues as against the evidence, and submission of special issues

as irrelevant cannot be considered in absence of statement of facts. Allen v. Reed (Civ.
App.) 179 S. W. 544.

9. -- Relating to venue.-Error in overruling a plea of privilege by defendant to

be sued in another county cannot be reviewed in the absence of statement of the evidence
adduced on the hearing of such plea. Mallow v. Raynes (Civ, App.) '188 S. W. 23.

11. -- Rulings on pleadings.-Without a statement of facts or finding of facts in

the record, the appellate court cannot review alleged errors in overruling special excep
tions to the pleadings. Ajax-Grieb Rubber Co. v. Hubbard (Civ. App.) 181 S. W. 568.

13. --. Interlocutory proceedings.-To review ruling on merits of plea in abate
ment, all evidence before trial court, upon which it ruled on the plea, should appear
in record either by proper bill of exception or in statement of facts. Southwestern Gas
& Electric Co. v. Duke (Civ. App.) 194 S. W. 1010.

14. -- Admissibility of evidence.-In the absence from the record of any statement
of' facts, error alleged in admission of testimony will not be reviewed, there being no

way to determine whether the admission was error. Hunter v, Hunter (Civ. App.) 187
S. W. 1049.

15. -- Weight and sufficiency of evidence.-In the absence of a statement of facts,
an objection that the court's findings are. not supported by the evidence will not be re

viewed. Connell v. Nickey (Civ. App.) 167 S. W. 313.
In the absence of a statement of facts, it must be. presumed on appeal that there was

evidence sufficient to support the verdict. Wedgworth v. Smith (Civ. App.) 178 S. W. 641.
An assignment of error that the evidence was insufficient to support the judgment

rendered cannot be considered where there is no statement of facts in the record. Dixon
v. Cooper (Civ, App.) 178 S. W. 695.

An assignment of error that the judgment was unsupported by the evidence will be
overruled where the record contains no statement of facts. Hill v, Kincaid (Civ. App.)
193 S. W. 185.

16. -- Questions Involving evtdence.v-A citation showing that one of the parties
therein was not served and that one was dead held not evidence for the consideration of
the Court of Civil Appeals, unless it came up in a proper statement of facts. Bastrop &
Austin Bayou Rice Growers' Ass'n v. Cochran (Ctv, App.) 171 S. W. 294.

Where the court heard evidence as to the reasonableness of compensation for gar
nishment wrongfully sued out, allowance will not be disturbed, in the absence of a state
ment of facts. Heidemann v . Martinez (Civ. App.) 173 S. W. 1166.

Assignments of error relating to the action of the court, the correctness of which
depended upon the evidence, cannot be reviewed without a statement of facts. Lingo
Lumber Co. v. Garvin (Civ. App.) 181 S. W. 561.

18. -- Submission of issues.-In the absence of a statement of facts, an assign
ment of error to the ruling, withdrawing from the jury the issue raised by defendant's
plea of limitations, 'must be overruled. Maple v. Smith (Civ, App.) 166 S. W. 1196.

Assignments of error to the manner in which the cause was submitted to the jury
on special issues cannot be considered, where there are no bills of exception or statement
of facts in the record and no showing of fundamental error. Baugh v. Baugh (Civ. App.)
175 S. W. 725.

19. -- Instructions.-In the absence of a statement of facts, the appellate court
could not pass on assignments complaining of instructions since, though the instructions
are erroneous, it will be presumed that the evidence, if presented, would render such er

rors harmless. Houston & T; C. R. Co. v. Hughston (Civ. App.) 165 S. W. 42.
Even if a charge submitted a theory of plaintiff's case not authorized by the allega

tions of the petition, it cannot, in the absence of a statement of facts, be held. this was

"reasonably calculated to cause and probably did cause the rendition of an improper
judgment," so as, under Court of Civil Appeals Rule 62 (149 S. W. x) , to authorize a.re

versal. C. A. Elmen & Co. v. Godsey (Civ. App.) 166 S. W. 1178.
In the absence of a statement of facts, assignments complaining of the court's re

fusal to give requested charges will not be considered. Bastrop & Austin Bayou Rice
Growers' Ass'n v . Cochran (Civ. App.) 171 S. W. 294.

Where the record contains no statement of facts, the correctness of instructions given
or refused cannot be reviewed. Wertheimer v: Hargreaves Printing Co. (Civ. App.) 180
S. W. 282.

In absence of statement of facts, court cannot review alleged error in overruling mo
tion for peremptory' instruction for plaintiff or in refusing special charges, requested by
plaintiff, propriety of which depended on evidence. Bruns Kimball & Co. v. Amundsen
(Oiv. App.) 188 S. W. 729.

20. -- Conclusions of law and fact.-The conclusions of fact by the trial court are

conclusive in the absence of a statement of facts. Fallen v. Weatherford (Civ, App.) 158
S. W. 1174; West End Dock v. State (Civ. App.) 173 S. W. 285; Citizens' Water Co. v,

McGinley (Civ. App.) 175 S. W. 457.
A finding held conclusive as against obfectton that it was based on hearsay evidence,

where there was no statement of facts in the record. Martin v, Reid (Civ. App.) 160 S.
W. 1094.

.

Where it is desired to present on appeal the refusal of the trial court to file conclu
sions of law and fact as requested, the matter must be presented by an appropriate bill
of exceptions. Sewall v . Colby (Civ. App.) 163 S. W. 694.

.

Findings of jury and additional findings of court held conclusive, in the absence of a

statement of facts. Castleberry v. Bussey (Civ. App.) 166 S. W. 14.
Where a judgment appealed from is supported by the findings of the court and jury�
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it will be assumed on appeal, in the absence of the statement of facts, that the findings
are supported by evidence. August v. Gamer Co. (Civ. App.) 166 S. W. 1197.

Objections to findings of law and fact by the trial judge and to his refusal to find
additional facts, cannot be reviewed in the absence of a statement of facts. Dickerson
v. San Antonio, U. & G. Ry. Co. (Civ. App.) 170 S. W. 1045.

Where all assignments of error relate to conclusions of law which are dependent upon
the facts and there is no statement of facts or findings of facts in the record, the judg
ment must be affirmed. Bliss v. San Antonio School Board (Civ, App.) 173 S. W. 1176.

Without the evidence, a finding of the value of improvements put on land cannot be
disturbed on appeal. Bean v. Cook (Civ. App.) 18;! S. W. 1166.

The court on appeal cannot say that the conclusion reached by the trial judge was
erroneous in the absence of a statement of facts. North American Ins. Co. v. Jenkins
(Civ. App.) 184 S. W. 307.

Where there is no statement of facts in the record, the findings of fact filed by the
trial judge are conclusive. Lyon-Gray Lumber Co. v. Nocona Cotton Oil Co. (Civ. App.)
194 S. W. 633.

21. -- Verdict or Judgment.-In absence of statement of facts, held, that the court
could not determine that a judgment was erroneous because based on. a finding on the
theory of negligence submitted. Martinez v. Medina Valley Irr. Co. (Civ. App.) 171 S. W.
1035.

Without a statement of facts or finding of facts in the record, the appellate court
cannot determine that a judgment on contested issues is erroneous. Ajax-Grieb Rubber
Co. v. Hubbard (Civ. App.) 181 S. W. 568.

25. Decisions reviewable without statement.-In a switchman's action for personal
injuries alleging a defective roadbed, a charge taking the question of negligence from
the jury and declaring such condition to be negligent was so apparently erroneous as to
leave no doubt but that it must have influenced the jury and was reviewable though the
record contained no statement of facts. Trinity & Brazos Valley Ry. Co. v. Lunsford
(Civ. App.) 160 S. W. 677.

To entitle a party to a review of rulings upon the admissibility of testimony, in the
absence of a statement of facts, it must appear with reasonable certainty. that error has
been committed resulting in SUbstantial injury and hence, in an action for the price of
a traction engine, assignment of error in the exclusion of evidence as to a breach of war

ranty was entitled to considera.tion upon its merits, Clark & Schaeffer- v. Gaar-Scott &
Co. (Civ. App.) 163 S. W. 681.

26. Form and contents of statement-In general.-A statement of facts should be
typewritten, but if the parties be unable to meet the expense of typewriting it must be
prepared in neat chirographic form, and is insufficient when disfigured by erasures, inter
lineations, and pasters. Raley v. D. Sullivan & Co. (Civ. App.) 159 S. W. 99.

It is the duty of appellant to see that the statement of facts is properly prepared.
Pugh v. Pugh (Civ. App.) 16'7 S. W. 312.

A statement of facts should only contain the testimony that was admitted and the
objections thereto, and evidence sought to be introduced, objections thereto, and the
sustaining of the objections may be stricken on motion. Id,

A statement of facts, which .contains excluded testimony, objections of counsel there

to, and arguments upon objections urged, will not be considered. Dolsons v. Sheridan
Stove Mfg. Co. (Civ. App.) 178 S. W. 663.

The statement of facts need not show the value of the property in controversy when
the trial court's judgment recites that fact. Dunlap v. Squires (Civ. App.) 186 S. W. 843.

31. -- Setting forth evidence in general.-The Court of Civil Appeals is justified in
refusing to reverse a cause where the plaintiff in error brings up a statement of facts
which fails to show what the testimony actually was. Thatcher v. Matthews (Civ. App.)
183 S. W. 810.

33. -- Excluded evidence.-In the bill of exceptions and not in the statement of
facts, is the proper place to show that testimony was excluded, when the party com

plaining desires to have the ruling reviewed on appeal. Pugh v. Pugh (Civ. App.) 167
S. W. 312.

34. -- Ag,reement of parties as to evidence.-Rule 85 for the District Courts (142
S. W. xxiii), providing that counsel may agree upon the omission of unnecessary papers
in the record, requires appellant to endeavor to make such an agreement, nor does fact
that the appellees agreed to a statement of facts estop them from asserting that it was

unnecessarily prolix, and evidence set out in full in the bill of exceptions need not be

repeated in the statement of facts, under art. 2060. Pecos & N. T. Ry. Co. v. Porter (Civ,
App.) 158 S. W. 564..

.

Documents following the statement of facts preceded by an agreement that they
should be' considered as part of the statement of facts cannot be considered, where the

agreement was not signed by one of the parties or anyone for it, though approved by the
trial judge. Texas Cent. R. Co. v. Hoffman (Civ. App.) 193 S. W. 1140.

35. -- Copying written Instruments, etc.-Under this article and art. 2070, and dis
trict court' rules 72-74 (167 S. W. xxv) , prescribing the manner of prepar-ing statements
of facts, instruments or parts of them bearing on a question presented should be copied
into the statement of facts, and the original mstrument should not be attached to it.
Texas Cent. R. Co. v. McCall (Civ. App.) 166 S. W. 925.

Exhibits of maps and photographs of the land in controversy called for by the state
ment of facts must be included, where the appellant desires a review of the sufflctency
of the evidence. Perrow v. San Antonio & A. P. Ry. Co. (Civ. App.) '178 S. W. 973, re

hearing denied 181 S. W. 496.
Where it is sought to review testimony consisting largely of references to maps, the

statement of facts should show the maps in connection with the references thereto.
Kincheon v. Edwards (Civ. App.) 183 S. W.,92.

Where both parties pleaded a special law by giving its title and the date of its ap
proval, as authorized by art. 1823, and the entire act was before the court, it must be
considered a part of the record on appeal, although not copied into the statement of facts.
Altgelt v, Gutzeit (Civ, App.) 187 S. W. 220.
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Under district and county court rules 72-76 (142 S. W. xxii), it is unnecessary to
COpy deeds and acknowledgments in full in statement of facts, where there is no ques
tion as to validity or correctness in form or record of such instruments. Hornbeck v.

Barker (Civ. App.) 192 s. W. 276.

37. Sufficiency of statement in general.-Bill of exceptions, together with statement
of facts, to an argument of counsel, held sufficient to present the error to the court as

ground for reversal. Kansas City, M. & O. Ry, Co. v. Cave (Civ. App.) 174 S. W. 872.
Under this article, the agreed statement of the parties used at trial cannot be con

sidered as a statement of facts on appeal, though approved by the trial judge, the vari
ous instruments and exhibits introduced by agreement being brought up separately.
Lingo Lumber Co. v. Garvin (Civ. App.) 181 S. W. 561.

Rule 46 for the Court of Civil Appeals (142 S. W. xv), relating to statement of facts
where the case was tried on agreed facts, is invalid in so far as it may conflict with
the statutes. Id. .

38. Execution and approval-In general.-A statement of facts in the record will not
be considered when not signed by the attorneys or approved by the court. Mayes v.

State, 72 Cr. R. 381, 162 S. W. 520.
A paper purporting to be a statement of facts, but not signed by appellant's counsel

or approved by the trial judge, cannot be considered as a statement of facts. Humphries
v. State, 72 Cr. R. 298, 162 S. W. 522.

A purported statement of facts made up entirely of questions and answers, and not
approved either by counselor the trial judge, though certified to be correct by the offi
cial stenographer, cannot be considered. King v. State, 72 Cr. R. 394, 162 S. W. 890.

An instrument called a "statement of facts," not signed by counsel for plaintiff or

approved by the court, cannot be regarded. North American Ins. Co. v. Jenkins (Civ.
App.) 184 s. W. 307.

An unsigned document, purporting to be the statement of facts, included among the
papers in the case, cannot be considered. Ft. Worth & D. C. Ry. Co. v. Wells. (Civ.
App.) 191 s. W. 815.

.

39. -- Signature of parties 0.1'" attorneys.-It was not necessary for certain de
fendants to sign the statement of facts, where their interest was not affected by the ap
peal, and appellant does not complain of the judgment as to them. . Amicable Life Ins.
Co. v. Kenner (Civ. App.) 166 S. W. 462.

A statement of facts not presented to a party's counsel on a date leaving sufficient
time for examination of same could not be considered in so far as it related to such
party. Hermann v. Bailey (Civ. App.) 174 s. W. 865.

40. -- Approval and signature of JUdg.e.-A statement of facts not approved by
the trial judge cannot be considered 'for any purpose. Stewart v. State (Cr. App.) 162 S.
W. 517; Green v.. State, 71 Cr. R. 415, 159 S. W. 1183; Humphries v. State, 71 Cr. R. 551,
160 S. W. 458; Bradford v. State, 72 Cr. R. 76, 160 S. W. 1185.

A purported statement of facts in the record signed by the attorneys, but not ap
proved by the judge, cannot be considered. Taylor v. State, 73 Cr. R. 192, 164 S. W. 844;
First Nat. Bank of Ft. Worth v. Henwood (Civ. App.) 183 S. W. 5.

A statement of facts which has neither been signed nor filed in the trial court should
not be copied in the transcript. St. Clair v. State, 72 Cr. R. 37, 160 S. W. 353.

Document purporting to be a statement of facts, not approved by the trial judge,
will be stricken out on motion. Gerrate v. State, 71 Cr. R. 531, 160 S. W. 695.

A statement of facts not approved by the judge trying the case, but by his successor,
cannot be considered on appeal. Allen v. State, 72 Cr. R. 277, 162 S. W. 868.

The trial judge must sign the statement of facts. Kaufman v. State (2 cases) 72
Cr. R. 455, 163 S. W. 74.

Where counsel neither notified the trial judge, who was on his vacation, nor took
the statement of facts to. him for approval within 90 days and they were not approved
within that time, held, that they could not be considered. Jones v. State, 74 Cr. R. 350,
163 S. W. 75.

.

Document purporting to contain a statement of facts but not approved by the trial
court held not entitled to consideration, since no statement of facts can be considered
unless so approved. Graham v; State, 73 Cr. R. 28, 163 S. W. 726

.
An agreed statement in the trial court cannot, under this article and art. 1949, be

considered as a statement of facts on appeal, where not showing the approval of the
trial judge. Lingo Lumber Co, v. Garvin (Civ. App.) 181 S. W. 561.

41. -- Waiver of app r-oval.-Under Supreme Court rules 8 and 9 (142 S. W. xi),
delay in filing motion to strike statement of facts held to waive informality in trial
court's certification. McLane v. Haydon (Civ. App.) 178 S. W. 1197.

43. -- Mandamus to compel approval.-A party can, by mandamus, compel the
trial judge to approve a statement of facts when the judge wrongfully fails or refuses to

approve it. Houston & T. C. R. Co. v. Hughston (Civ. App.) 165 S. W. 42.
A judge of an inferior court should not be compelled to prepare a statement of facts, •

unless it appears that it was the duty of such judge to prepare the statement. Dobie v.

Scott (Civ, App.) 188 s. W. 286. •

50. Oper'atton and effect of statement-In g·eneral.-While statement of facts might
be consulted to sustain judgment where issue' had not been submitted to jury, it cannot
be done where the issue was submitted. Indiana Co-op. Canal Co. v. Gray (Civ. App.)
184 S. W. 242.

Statement of facts prepared by court, counsel having failed to. agree, cannot be called
in question as not stating facts proven on trial. Keppler v. Texas Lumber Mfg. Co. (Civ.
App.) 184 S. W. 353.

53. -- Co.nflict with bill of exceptio.ns.-Matters appearing in the approved state
ment of facts control the bill of exceptions. Coker v. Cooper's Estate (Civ. App.) 176
S. W. 145; Southern Kansas Ry, Co. of Texas v. Hughey (Civ. App.) 182 S. W. 361.

The statement of a witness' testimony in the statement of facts controls in case of
conflict between it and the bill of exceptions. Chicago, R. I. & G. Ry. Co. v. Oliver (Civ.
App.) 159 S. W. 853.
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Where the bill of exceptions stated that evidence, the admission of which was as

signed as error, was admitted upon a witness's redirect examination, while the agreed
statement of facts disclosed that it was developed upon his eross-examtnation, the agreed
statement controlled. Southwestern Casualty Ins. Co. v. Heiaterman (Civ. App.) 167 S.
W. 1095.

Where bill of exceptions attacking refusal to allow witness to testify was contradicted
by statement of facts which showed that witness did answer, statement will control.
Mlssouri, K. & T. Ry. Co. of Texas v. Washburn (Clv. App.) 184 S. W. 580.

A statement of facts properly certified is conclusive as to what evidence was intro
duced upon trial, and. cannot be modified by any bill of exceptions. Teel v. Brown (Civ,
App.) 185 S. W. 319.

Where there was a bill of exceptions that the court erred in allowing plaintiff to offer
parol testimony varying written contract, but agreed statement of facts does not dis
close that any such evidence was offered, such statement of facts will control bill of ex

ceptions. Eubank v. Bostick (Clv, App.) 194 s. W. 214.

59. Amendment or correction of statement.-A supplemental statement of facts held
not proper matter for consideration in addition to the statement of facts filed and ap
proved in time. Texas Fidelity & Bonding Co. v. Brown (Civ. App.) 179 S. W. 1125.

The court, in exercising its inherent power to prevent fraud, might allow a motion to
correct statement of facts, though not filed within 30 days. Trans-Pecos Land & Irriga
tion Co. v. Arno Co-operative Irr. Co. (Civ. App.) 180 S. W. 928.

60. Alterations of statement.-Parties cannot, by agreement without the approval of
the presiding judge, make any material change in the statement of facts approved by the
judge. Eaton v. Klein (Civ. App.) 174 S. W. 331.

.

61. Striking from record-'J n general.-Appellee, who agrees to a statement of facts,
is not thereby estopped from moving to strike it out for failure to comply with the law
and the rules regulating statements of facts. Pugh v. Pugh (Civ. App.) 167 S. W. 312.

Under rule 8 (142 S. W. xi), statement of facts held to tie considered, appellee having
made no motion to strike it out or proper objection to its consideration. Holmes v. Coal
son (Clv. App.) 178 s. W. 628.

62. -- Grounds in generaJ.-Under this article; a statement of facts not signed
through the inadvertence of the judge must be stricken, though appellant may, under
article· 2074, file a signed statement pending motion to strike, on showing excuse for not

discovering the judge's failure. Rea v. Fields (Civ. App.) 172 s. W. 191.

64. -- Effect of striking out.-Where the statement of facts and bills of exception
were stricken from the record, assignments challenging the sufficiency of the evidence or

the propriety of the charge cannot be considered. Cook v. Hardin (Civ. App.) 174 s. W.
633.

66. Effect of absence of statement-In 9,eneral.-Under Rules 40 and 41 for Courts of
Civil Appeals (142 S. W. xiv) where the record contained no statement of facts or evi
dence or briefs for appellees, court could decide case on issues presented by appellants'
brief. Davis v. Watertown Nat. Bank (Civ, App.) 178 S. W. 593.

Where the record contains nothing but the pleadings and the order denying the in
junction, there being no statement of facts, etc., the question whether denial of a tem
porary injunction was warranted must be determined on the pleadings. Spence v. Fench
ler (Sup.) 180 s. W. 597.

In the absence of statement of facts, only assignments needing no reference to the
facts for determination can be considered. First State Ins. Co. v. Sharp (Civ. App.) 192
S. W. 792.

In the absence of a statement of facts, the appellate court may consider. only such
matters as specifically appear from the record. Webster v. International & G. N. Ry.
Co. (Civ. App.) 193 S. W. 179.

.

That no statement of facts or. bills of exceptions are brought up with record pre
cludes reversal of judgment except for fundamental errors appearing on face of record,
but does not affect right to appeal. Lauraine v. Masterson (Civ. App.) 193 S. W. 708;
Lauraine v. Vaughn (Civ. App.) 193 s. W. 712.

,
'

68. -- Presumptions.-Where an order overruling a plea of privilege recited that
evidence relating thereto was heard, it will be presumed, in the absence of any bill of
exceptions or statement of facts, that the evidence was insufficient to establish such plea.
Guerra v. Guerra (Civ. App.) 158 S. W. 191.

Where there was no statement of facts in the record, it will be presumed that proof
was made that the plaintiff exercised its option to declare a note due for default in the
payment of interest, if such proof were necessary to support the judgment. Shearer v.
Chambers County (Civ. App.) 159 s. W. 999.

In the absence of a statement of facts, the appellate court must presume that in an

action on a note the proof sufficiently described the note upon which the lower court ren

dered judgment. Cox v. Thompson (Civ. App.) 160 S. W. 604.
Where there is no statement of facts, every material allegation in the petition neces

sary to sustain the judgment is presumed to have been proven in plaintiff's favor. Swift
v, Beemer (Civ. App.) 160 S. W. 989.

Where there was no statement of facts, it must be presumed that a judgment recital
that defendants announced ready fcir trial was true, and that all the parties were before
the court, to authorize judgment, as provided by law. Bastrop & Austin Bayou Rice
Growers' Ass'n v. Cochran (Civ. App.) 171 S. W. 294.

Where there is no statement of facts in the record, the court on appeal will presume
the facts necessary to the judgment and susceptible of proof on the pleadings to have been
proved; but the rule does not apply where the record contains findings of fact and con-

clusions of law therefrom: Baldwin v. Drew (Civ. App.) 180 S. W. 614. "

In an action on an aceount, though the transcript disclosed an insufficient account, in
the absence of a statement of facts, it must be presumed there was evidence sufficient
to support the judgment. Ahlrep v. James A. Dick Co. (Civ. App.) 181 S: W. 269.

Where there is no statement of facts in the record, it must be presumed that the
evidence justified the verdict. Missouri, K. & T. Ry. Co. of Texas v. Elias (Civ, APP.)
184 s. W. 312.
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Where the record contains no statement of facts, the findings of the trial court must
be taken as true. Bonougli v. Brown (Civ. App.) 185 S. W. 47.

In absence of statement of facts, Court of Civil Appeals must presume trial court had
before it sufficient facts to support its judgment. Joachim v. Hamilton (Civ. App.) 186
S. W. 251.

In absence of statement of facts, court must assume that the evidence raised the is
sues submitted by the trial court, and that no other issues, even if raised by the plead
ings, were sustained by the proof. Bruns Kimball & Co. v. Amundsen (Clv, App.) 188 S.
W.729.

Upon appeal from judgment for plaintiff, where there is no statement of facts, nec

essary allegations of complaint will be presumed to have been established by proof.
Crews & Williams v. Gullett Gin Co. (Civ. App.) 189 S. W. 793.

In absence of statement of facts, reviewing court will presume that the facts proven
on trial support finding of jury and judgment. Borton v. Borton (Civ. App.) 190 s. W.
192.

Submitting to the jury a question whether defendant buyer knew of alleged defects in
a tractor when he paid a purchase price note thereon is not reversible error in absence
of a statement of facts, being presumably warranted by the evidence. Varley v. Nichols
Shepard Sales Co. (Civ. App.) 191 S. W. 611.

Where contributory negligence was pleaded as proximately causing the injury and
there was judgment for defendant upon answers to special issues, it will be presumed, in
the absence of a statement of facts, that the fact that the contributory negligence proxi
mately caused his injury was found by the court and supported by the evidence. Behy
mer v. Mosher Mfg. Co. (Civ. App.) 192 S. W. 1148.

In the absence of a statement of fact showing the evidence, it will be conclusively
presumed on appeal that the evidence sustained the judgment. Webster v. International
& G. N. nv. Co. (Civ. App.) 193 S. W. 179.

In absence of bill of exception or statement of facts showing evidence before trial
court on hearing of motion for new trtal, asking that judgment by default against de
fendant be set aside because citation was served in less than ten days before return day,
it must be assumed court found and was warranted in finding service was perfect, as

shown by return. Dawson v. George (Civ. App.) 193 S. W. 495.
Where court has found that plaintiff was a bona fide resident entitling her to sue for

divorce, it will be presumed on appeal, in absence of a statement of facts, that all juris
dictional allegations were sustained by ample proof. Hill v. Hill (Civ. App.) 193 s. W.
726.

Where there is neither a statement of facts nor findings of the trial judge, the appel
late court should presume in favor of the judgment that every fact essential to its cor

rectness was proved. Cumby Light & Telephone Co. v. Pierce-Fordyce Oil Ass'n (Civ.
App.) 194 S. W. 170.

In absence of statement of facts, every fact necessary to support judgment will be
presumed, unless facts found and recited by judge indicate his judgment is erroneous.

Richards v. Hartley (Civ. App.) 194 S. W. 478.
Where there is no statement of facts in the record, it will be presumed that every

thing which could have been legally proved in support of the judgment was so proved.
Buckholts State Bank v. Harris (Civ. App.) 194 s. W. 961.

The ab.sence of any statement of facts does not justify a presumption that facts were

proved which were not pleaded, though recited in the judgment. Id.

69. -- Affirmance of judgment.-In the absence of a statement of fact, bills of ex

ception, and motion for new trial, a judgment will be affirmed, unless fundamental error

appears on the face of the record proper. National Aeroplane Co. v. McCormick (Civ.
App.) 161 S. W. 375.

Where a statement of facts cannot be considered, so as to make it appear that
error complained of in appellant's brief was committed, the judgment must be ar
firm.ed. Pugh v. PUgh (Civ. App.) 167 S. W. 312.

Where there is no fundamental error nor statement of facts, the judgment will be
affirmed. Buffalo Bayou v. Lorentz. (Civ. App.) 175 S. W. 736.

Where a motion to reinstate a case was not verified, and there is no. statement of
facts or bill of exception showing that evidence to sustain its averments was offered,
a judgment overruling motion will be affirmed. Chattanooga Medicine Co. v. Ligon
(Civ. App.) 191 s. W. 571.

71. Reversal because of inability to secure statement.-Under Rule' 62a for Courts
of Civil Appeals (149 S. W. "x), forbidding reversal except for error calculated to
cause a Wrong judgment, held that unexcused refusal of the trial judge to file con
clusions of fact and law, as required by Sayles' Ann. Civ. St. 1897, art. 1333, was

reversible error, though there was in the record a statement of facts agreed to by de
fendant's counsel. Kyle v. Blanchette (Civ. App.) 158 S. W. 796.

Where the attorney for defendant and the county attorney agree on a statement
of facts and present it to the county judge, the judge should approve it if correct,
and, if not, prepare and file one, and his failure to do so is ground for reversal. Sims
v. State, 72 Cr. R. 533, 162 S. W. 1154. ,

Wher-e appellant has been deprived of a statement of facts, material to his appeal,
without fault or negligence of himself or counsel, he is entitled to-reversal, but where
it is apparent from affidavits filed by appellant and statements in his brief that he
made no effort himself to prepare statement of facts under this article, upon stenog
rapher's refusal to do so as for a pauper appellant, such stenographer' having left
state, appellant is not entitled to reversal because of stenographer's refusal. Joachim
v. Hamilton (Civ. App.) 186 S. W. 251.

Affidavit filed in trial court held. sufficient to show appellant and counsel did all
possible to procure a statement of facts in accordance with statute, and were deprived
of Such statement by arbitrary action of trial judge, and appellant's remedy was man

damus to compel trial judge to discharge his statutory duty, and not to have judg
ment reversed on appeal. First Nat. Bank v. Herrell (Civ. App.) 1910 S. W. 797.

72.. Scope of review on agreed statement.-In an action for nondelivery of a tele
gram., the company cannot on appeal question its liability on the ground of a stipula.-
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tion limiting liability for an unrepeated message, where such provision did not appear
in the statement of facts. Western Union Telegraph Co. v, Bailey (Civ. App.) 184 S.
W. 519..

73. Use of statement in subsequent trial.-On the second trial of an action, testi
mony of witness at former trial, since deceased, could not be proved by a certified
copy of the statement of facts upon the former appeal, not shown to have been made
up from stenographer's notes, and no other proof of its verity being made.' Texas &
N. O. R. 'Co. v. Williams (Civ. App.) 178 S. W. 7011.

Art. 2069. [1380] [1378] When the parties disagree.
Cited, Joachim v. Hamilton (Civ. App.) 186 S. W. 251.
1. Statement of facts prepared by Judge-In general.-Where the prosecuting of

ficers failed to agree to a statement of facts in time, or return the same, defendant's
counsel should present a statement to the judge and request that he prepare and file
a statement, if the one presented was not correct. Iovanovich v. State, 72 Cr. R. 126,
161 S. W. 98.

Rev. St. 1911, arts. 2068, 2069, relative to making up of statement of facts, held not
superseded or repealed by Acts 31st Leg. (1st Called Sess.) c. 39, notwithstanding the
proviso which is incorporated in Rev. St. 1911, art. 2072. Camden Fire Ins. Ass'n v.
Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 175 S. W. 816.

Under Rev. St. 1911, art. 2069, providing that, where parties cannot agree upon a
statement of facts, the judge shall certify a correct statement from statements fur
nished by the parties and from his own knowledge, held, that a statement of facts in
an injunction suit, based in part upon recollection of a bystander, is not reversible er

ror, where the record contains a stipulation that the statement so prepared is correct.
Commissioners' Court of Trinity County v. Miles (Civ, App.) 187 S. W. 378.

6. -- Form of statem-ent.-Recital in a judge's certificate to a statem.ent of
facts that he had prepared the same from the statements of the parties, the "stenog
rapher's notes," and his own recollection held not a sufficient statement that an of
ficial stenographer served in the case. Edwards v. Youngblood (C'iv. App.) 160 S. W.
289-.

Art. 2070. Statement of facts prepared from transcript of official re

porter, when and how, etc.; in duplicate; original sent up; reporter to

prepare on request, etc.; fees.
Cited, Camden Fire Ins. Ass'n v. Missouri, K. & T. Ry. Co. of TexaS! (Civ. App.)

175 S. W. 816; J. B. Farthing Lumber Co. v. Illig (Civ. App.) 179 S. W. 1092.
7. Prepartnq statement from stenoqrapher-s report-In general.-Under art. 1924,

providing for an official transcript of testimony, this, article, and art. 2072, permitting
statements of, facts to be made independent of the official transcript, held, that ap
pellant could not require appellee to agree to a statement of facts prepared by him
independently of the official transcript, which statement would not be considered as a

statement of facts. Buffalo Bayou Co. v. Lorentz (Civ. App.) 170 S. W. 1052.
Under' this article and arts. 1924 and 20172, an appellant may, without procuring

the reporter's transcript of the proceedings, prepare a statement of facts, though the
appellee did not consent thereto. Ft. Worth Pub. Co. v. Armstrong (Civ. App.) 175 8.
W. 1113.

9. -- Pr-epar-Inq in dup-licate.-A statement of facts prepared by the trial
judge, upon a disagreement between counsel in reference thereto, need not be pre
pared in duplicate but need only be filed with the clerk of the court, where the case

was tried, as part of the record of the cause. Austin Fire Ins. COo. v. Brown (Civ.
App.) 160 s. W. 973.

11. -- Execution and approval.c=Recital in a judge's certificate to a statement
of facts that he had prepared the same from the statements of the parties, the "ste

nographer's notes," and his own recollection held not a sufficient statement that an

official stenographer served in the case. Edwards v, Youngblood (Civ. App.) 160 S.
W. 289.

12. -- Sufficiency.-Where there were what purported to be two statements of

facts, one marked "original" with only the certificate of the court stenographer and
no agreement of the parties, or approval of the judge indorsed thereon, arid the other
not marked either "duplicate;" or "original," with no certificate of the clerk, neither
will be considered as a statement of the facts on appeal. Hunker v: Estes (Civ. App.)
159 s. W. 470.

13. -- Operation and effe<:t.-Under this article and arts. 1924 and 2072, where

appellant had the official stenographer prepare a narrative form of a statement of
facts from the shorthand notes, the reporter acted as appellant's agent, and the state
ment so prepared was a statement of facts, independent of the transcript of the re

porter's notes, permitted by article 20'72. Canode v. Sewell (Civ. App.) 170 S. W. 271.

14. Condensation.-vVhere testimony of jurors on motion for new trial was lengthy,
held, that it should have been put in narrative form, agreed to by the attorneys, and

approved by the judge. International & ,G. N. Ry. Co. v, Jones (Civ. App.) 175 S. W.
488.

15. -- Questions and answers.-A stenographic report of a trial, made 'out in
the form of questions and answers and including the objections and argument of

counsel on the objections, together with the rulings of .the court, cannot be considered
as a statement of facts. Criner v. State, 71 Cr. R. 369, 159 S. W. 1059.

Under this article and art. 1924, the statement of facts must be reduced to narra

tive form, and a statement in question arid answer form cannot be sanctioned. Mooney
v. State, 73 Cr. R. 121, 164 S. W. 828.

A statement of facts must be in narrative form, arid must not consist of questions
and answers as taken by the official stenographer. Dolsons v. Sheridan Stove Mfg. Co.

,

(Civ. App.) 178 S. W. 663.
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16. Documentary evldence.-Under this article and art. 20.68, and district court
rules 72-74 (167 S. W. xxv), prescribing the manner of preparing statements of facts,
instrumerits or parts of them bearing on a question presented should be copied into
the statement of facts, and the ortgfnal instrument should not be attached to it. Texas
Cent. R. Co. v. McCall (Civ. App.) 166 S. W. 925.

19. Filing and time for filing.-Where no official county court stenographer is ap

pointed, and the statement of facts is prepared by the Irtiga.nt.s, the statutes do not

require that a duplicate copy thereor shall be filed in the office of the county Clerk.
Security Trust & Life Ins. Co. v. Stuart (Civ. App.) 160 S. W. 10.8.

Until citation issues ror defendant in error and service thereof is had, the case is
improperly filed in a Court of Civil Appeals. Rounds v. Coleman (Civ. App.) 185 S.
W. 640..

27. Striking out statement.-Where no official court stenographer' was appointed,
the omission of the duties of the official stenographer as to the manner or transcribing
the evidence, making and certtrvtng to the transcript, and filing the transcript and
statement of facts in the trial court, is not ground for striking from the record the
statement of facts prepared by the litigants. Security Trust & Life Ins. COo. v. Stuart
(Civ. App.) 160. S. W. 10.8.

Under this art.icle and art. 1924, a statement of facts prepared from the stenog
rapher's notes, no transcript of Which had been filed, should be stricken, where the
parties have not agreed to a statement as authorized by article 20.72. Gulf, C. & S. F.
Ry. Co. v. Praaak (Civ. App.) 170. S. W. 859. .

This article and arts. 19,24 and 20.72 must be construed together, and, where the
parties on appeal have agreed to a statement of facts by virtue of article 20.72, they
lose the right to object that this article and art. 1924 have not been complied with. Id.

Under this article, statement covering about 31} pages of record, and containing less
than one-half page of evidence in rorm of questions and answers, held not t-o show
such flagrant vtolatton of statute and rules as to require it to be stricken. Hornbeck v.

Barker (Civ, App.) 192 S. W. 276.

Art. 2071. Transcript for party appealing without bond; affidavit;
falsity; punishment.-In any civil case where the appellant or plaintiff
in error has made the proof required to appeal his case without bond,
such appellant or plaintiff in error may make affidavit of such fact, and
upon the making and filing of such affidavit, the Court shall order the
stenographer to make a transcript as provided in Section 5 [art. 1924,
Vernon's Sayles' Civ. St. 1914] of this Act, and deliver same as herein
provided in other cases, but the stenographer shall receive no pay for
same; provided, that should any such affidavit so made by such appel
lant or plaintiff in error be false he shall be prosecuted and punished as

is now provided by law for making false affidavits. [Acts 1911, p. 264,
§ 8; Act April 3, 1917, ch. 189, § 1; Act May 19, 1917, 1st C. S., ch.
27, § 1.]

Expianatory.-See art. 1925 and note thereunder. 'l'he provision relating to false
affidavit, though seemingly more appropriate for the Penal Code, has not been severed
from its context for the reason that it seems to have no operative effect; there being
no law defining the punishment for "making false affidavits" in judicial proceedings.

Cited, Joachim v. Hamilton' (Civ. App.) 186 S. W. 251.
Enforcement of artlcle.-This ar-ticle- held mandatory, and enforceable by manda

mus against district or circuit court refusing to order the stenographer to prepare
such transcript, tor under this article and art. 1924, preparation free of charge or
transcript of testimony upon request of pauper appellant is the duty of such stenog-

'rapheI', nor does fact that appellant may prepare a statement of facts himself, in
dependent of the stenographer's notes and transcript, preclude a pauper appellant from

procuring an order to such stenographer to prepare a transcript free of charge. Rice
v. Roberts (Civ. App.) 177 S. W. 149.

.

Where affidavit in forma pauperis, under this article was never presented 001' acted
upon by court, and where no reason appeared why a statement of facts could not
have been made out within the time allowed by law, a purported statement of facts
would not be considered. Lewis v. State (Cr. App.) 177 S. W. 972.

'l'he court which tried a' murder case committed no error when it refused to en

tertain defendant's affidavit, praying that the official stenographer be required to pre
pare a statement of facts for him without charge, as for a pauper appellant, which
was filed hefore sentence and pending motion for new trial, and While it is the duty
of the court to make an order requiring the stenographer to make out a statement,
yet a conviction of murder on second trial would not be reversed for the court's fail
ure to do so where defendant took no steps to protect his rights beyond praying an

.

order to that effect. Herrera v. State (Cr. App.) 1801 S. W. 10.97.
Court of Civil Appeals has power, under art. 1592, to order official stenographer of

county court to prepare transcript for pauper appellant, as required by this article,
and it is the duty, compellable by mandamus, of a judge of a county court, who found
that plaintiff had filed sufficient affidavit of inability to pay the costs of appeal,' to
order a special stenographer appointed under Acts 32d Leg. c. 119, to act in a single
case, who did so for three days, receiving his pay of $15, to prepare a transcript for
the plaintiff free of charge. Otto v, Wren (Civ. App.) 184 S. W. 350.
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Art. 2072. Laws repealed; not to prevent preparation of statements
0'£ fact by partie'S.

Cited, Joachim v. Hamilten (Civ. App.) 186 S. W. 251.

Repeal.-Arts. 2068 and 2069, relative to making up of statement of facts, held not
superseded or repealed by Acts 31st Leg. (1st Called Sess.) c. 39, notwithstanding the
proviso incorporated in this article. Camden Fire Ins. Ass'n v. Missouri, K. & T. Ry,
Co. of Texas (Civ. App.) 175 S. W. 816.

Preparation of statement in general.-That the delay in the prepara.tion of the
statement of facts was occasioned by sickness or the stenegrapher's wife was not a

sufficient excuse for not filing a statement in tim.e, as appellant should have man
damused the stenographer, or his attorneys should have prepared a statement as per
mitted by this article. Roberta v. S,tate, 168 S. W. 98, 74 Tex. Cr. R. 294.

Under this article and arts. 1924 and 2070, where appellant had the offlcla.l stenog
rapher prepare a narrative torm of a statement of facts trom the shorthand notes,
the reporter acted as appellant's agent, and the statement so prepared was a state
ment of facts, independent of the transcript of the reporter's notes, permitted by this
article. Canode v. Sewell (C'iv. App.) 170 s. W. 271.

This article and arts. 1924 and 2070 must be construed together, and, where the
parties en appeal have agreed to a statement of facts by virtue of this article, they
lose the right to object that articles 1924 and 20!7()1 have net been complied with. Gulf,
C. & S. F. Ry. CO'. v. Prazak (Civ. App.) 170 S. W. 859l.

Under arts. 1924 and 2070, a statement of facts prepared from; the stenographer's
netes,' no transcript of which had been filed, should be stricken, where the parties have
net agreed to a statement as authorized by this article. Id.

Under art. 1924, providing fer an official transcript of testimony, art. 2070, requir
ing a state;rr..ent of facts, and this article, held, that appellant could not require ap
pellee to agree to a statement of facts prepared by him independently of the official
transcript, which statem.ent would not be considered as a statement of facts. Buffalo
Bayou Co'. v. Lorentz (Civ -, App.) 170 S. W. 1052.

Under thts article and arts. 1924 and 20701, an appellant may, without. procuring the
reporter's transcript of the proceedings, prepare a statement of facts, though the an

pollee did not consent thereto. Ft. Werth Pub. Co .. v. Armstrong (Civ. App.) 175 S.
W. 1113.

Under the statute, appellant, without consent of appellee, may without the re

porter's transcript prepare a statement of facts on appeal, and have it approved by
the judge. J. B. Farthing Lumber Co. v. Illig (C'iv. App.) 179 S. W. 1092.

Art. 2073. Time for preparing and filing statements of fact and bills
of exceptions; judge may extend, provided, etc.; when parties fail to

agree on statement, etc.; proviso.
Cited, Fire Ass'n of Philadelphia v. Strayhorn (Civ. App.) .165 S. W. 901; Shaw v.

Garr-ison (Civ. App.) 174 S. W. 942.

SY2' Certification by attorney.-Under this article, statement of facts held not to'
be stricken because appellant's attorney, when presenting it to. trial court for ap
proval, after failure or parties to agree, did net certify to it. McLane v. Haydon (Civ.
App.) 178 S. W. 1197.

4. Filing with clerk.-A statement of facts prepared by the trial judge, upon a

disagreement between counsel in re.ference thereto, need not be prepared in duplicate
but need only be filed with the clerk of the court, where the case was tried, as part
or the record or the cause. Austin Fire Ins. GO'. v. Brown (Civ. App.) 160 S. W. 9073.

A statement or facts, bearing no file marks and not showing when it was filed in
the trial court, cannot be considered on appeal, but where the clerk of the trial court
certified that he erroneously emitted the file marks rrom the transcript, the state
ment of facts must be considered en appeal. Nolen v. State, 72 Cr. R. '450, 162 S. W.
869.

The statement or facts should be sent up to the Court; of Civil Appeals separate
ly, and should not be incorporated in the transcript. Staley v. Colony Union Gin CO'.
(Civ. App.) 16,3 S. W. 381.

.

This article applies to' the manner or filing the statement or facts and the time
therefor when the cause is taken to the appellate court by petition in error. McLane
v. Haydon (Civ. App.) 178 S. W. 1197.

Agreement by appellee's counsel that the statement or facts might be filed out ort
time could not relieve appellant or the duty and necessity or filing such statement in
the trial court. International & G. N. Ry, Co. v. Reek (Civ. App.) 179' S. W. G99.

5. Time for filing-In general.-Where no bill of exceptions was filed en the over

ruling of a challenge to jurers, showing the testimony heard on the mottori, until near

ly 20 days after cour-t adjourned, it was teo late. Hall v. State, 70 Cr. R. 590, 158 S.
W.272.

Bills of exception filed more than 20 days arter the adjournment or court cannot
be considered. Stephens v. State, 71 Cr. R. 308, 158 S. W. 531, 532.

Statement of facts filed by accused mere than 201 days after the adjournment of
the trial term cannot be considered. Stephens v. State, 71 Cr. R. 308, 158 S. W. 531,
532; Partridge v. State, 71 Cr. R. 3(}2, 158 S. W. 549; Wilsen v. State, 71 Cr. R. 547,
160 S. W. 454; Calhoun v. State, 72 Cr. R. 24., 160 S. W. 706; Hart v. State, 72 Cr. R.

160, 161 S. W. 458; Staha v. State, 72 Cr. R. 386, 162 S. W. 521; Newsome v. State,
72 Cr. R. 453. 162 S. W. 891; Peria v. State, 72 Cr. R. 621, 163 S. W. 74.

Where accused was convicted at a term or court which lasted three months, a

statement of facts, not filed until SI5 days after the overruling of his motion for neW

trial, held, in view of Rules 1 and 2, adopted by the Supreme Court for the Court of
Criminal Appeals (142 S. W. xvii), and this article, not to be considered. Fowler v,

State, 71 Cr. R. 1, 158 S. W. 1117.
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Where accused was convicted at a term of court which lasted three months, bills
of exceptions not filed until 95 days after the overruling of his motion for new trial
cannot be considered, rules 1 and 2, adopted by the Supreme - Court for the Court of
Criminal Appeals (142 S. W. xvii), requiring the filing of transcripts within 90 days,
and under this article. Ed.

Where, on the overruling of a motion for new trial on August 26th, the court

granted accused 30 days' additional tim.e in which to file his statement of facts, a

statement of facts not filed until the last of November cannot be considered. Harri
son v. State, 71 Cr. R. 40, 158 S. W. 11201.

A statement of facts on a collateral matter such as a qualification of a juror must
be filed before the court adjourns or it cannot be considered on appeal. Vick v. State,
n c-. R. 50, 159 S. W. 50.

Wher-e the trial court adjourned on December 21, 1912, and the statement of facts
in a criminal prosecution were not filed until May 8th following, it was too late, and
cannot be considered. Johnson v. State, 71 Cr. R. 391, 159 S. W. 848.

Where the trial court adjourned on December 21, 1912, and the bill of exceptions
in a criminal prosecution were not filed until May 8th following, it was too late, and
cannot be considered. ld.

-

Where court adjourned on January 4th, after judgment of conviction. a statement
of facts not filed until April 14th was filed too late, and cannot be considered on ap
peal. 'I'homa s v. State, 71 Cr. R. 183, 159 S. W. 1183.

Where the term of the county court at which accused was convicted adjourned
May 3d, a statement of facts not approved and filed until July 2d cannot be considered.
Stubbs v. State, 71 Cr. R. 390, 160 S. W. 87.

Where the term of the county court at which accused was convicted adjourned
May 3d, a bill of exceptions not approved and filed until July 2d cannot be consider
ed. Id.

Unless the county court in misdemeanor cases allows 20 days or more after ad
journm.ent for filing hills of exceptions, neither bills of exceptions .nor statements of
facts not filed during the term can be considered. St. Clair v. State, 72 Cr. R. 37, 160
S. W. 353.

A statement of facts must be filed within 90 days after adjournment, and a state
ment of facts not filed until September 17th comes too late on an appeal from a con

viction at a term. which adjourned May 30th. Smith v. State, 72 Cr. R. 12, 16()l S. W.
681.

Bill of exceptions filed by accused more than 20 days after the adjournment of the
trial term cannot be considered. Calhoun v. State, 72 Cr. R. 24, 160- S. W. 706.

The county court in a misdemeanor case is .not authorized to allow longer than 20
days after the adjournment for filing bills of exceptions. Butler v. State, 72 Cr. R. 81,
160 S. W. 1191.

'

Where transcripts were required to be filed within 90 days after sentence, under
Acts 32d Leg. c. 119, § 7, and appellant was sentenced February 24th, and the state
ment of facts was not presented until August 30th, it was too late. Bracher v. State,
72 Gr. R. 198, 161 S. W. 124.

Where the term. at which defendant was convicted of a misdemeanor adjourned
May 28th, a statement of facts not filed until July 30th, could not be considered either
in passing -

on alleged errors or as the basis for supporting the judgment. Hall v.

State, 72 Cr. R. 161, 161 S. W. 457.
-

.

Where the term at which defendant was convicted of a misdemeanor adjourned
:May 2bth, a bill of exceptions, not filed until July 30th, could not he considered either
in passing on alleged errors or as the basis for supporting the judgment. Id,

Where a term of the county court adjourned on May 31st, bills of exception not
filed within 20 days after adfournment of

-

court could not be considered. Hart v.

State, 72 Cr. R. 160, 161 S. W.. 458.
'Where accused was convicted at a terrm of the county court which adjourned Au

gust 16th, and his statement of facts was not filed until September 15th, it was not
filed within the required 20 days after adjournment. Hampton v. State, 72 Cr. R. 189,
161 S. W: 966.

That a bill of exceptions containing ·the evidence heard on motion for new trial
ID8Y be considered on appeal, it must have been filed during the term. Brice v. State,
72 Cr. R. 219, 162 S. W. 874.

-

Where appellant's bills of exception were not filed within 2()O days after adjourn
ment of court, they were too late. Newsome v. State, 72 Cr. R. 453, 162 S. Vll. 891.

Where counsel neither notified the trial judge, who was on his vacation nor took
the bills of exception. to him for approval within 90 days and they were not approved
within that time, held that they could not he considered; for the mere filing of bills
of exception within 90 days from adjournment of court would not entitle them to
consideration. Jones V. State, 74 Cr. R. 350, 163 S. W. 75.

The filing of a statement of facts within 90 days from adjournment of court would
not entitle it to consideration, where it was not approved until after the expiration of
90 days. ld.

A statement of facts relating to evidence heard on motion for a new trial will not
be considered if not filed in term time. Forester V. State, 73 Cr. R. 61, 163 S. W. 87.

WhE:re a statement of facts heard on a motion for new trial was not filed during
the term, it could not be considered. Hoskins V. State, 72 Cr. R. 107, 163 S. W. 426.

Where a statement of facts was not filed until more than 20 days after adjourn
ment of court, and the bills of exceptions were filed 2 days thereafter, the bills could
not be considered, and matters set up in a motion for new trial could not he reviewed.
Joiner V. State, 72 Cr. R. 620, 163 S. W. 436.

On appeal from the county court a statement of facts filed after adjournment of
the term could not be considered, where the record contained no order authorizing
such filing. Archer V. State, 73 Cr. R. 15; 163 S. W. 441.

Where the term of court may continue more than 8 weeks, bills of exception must
be filed within 30 days after adjournment, unless the court shall, by order entered of
record, extend the time for filing. Sewall V. Colby (Civ. App.) 163 s. W. 694.
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Sta.tements of facts showing the evidence heard on motions for new trial, in order
to. be considered by this court, must be filed within term time. Graham v. State, 73
Cr. R. 28, 163 S. W. 726.

It is the duty of defendant to see that his bills of exception are filed' within the
time fixed by law, and even after delivery to the trial judge in time it is his duty to
have them acted upon and filed. Gowan v. State, 73 Gr. R. 222, 164 S. W. 6.

On appeal from the, county court, a statement of facts filed within 20 days after
adjournment could not be considered, where no order was entered allowing the 'filing
after adjournment. Powell v. State, 73 Cr. R. 146, 164 S. W. 852.

.

A statement of facts, filed in the trial court September 10,.. 1913, and in the Court
of Civil Appeals on September 17, 1913, was too late, and will not be considered, where
judgment was rendered May 24, 1913, and the order overruling the motion for new trial
was rrade on May 30, 19'13. Robson v, Moore (Civ. App.) 166 S. W. 908.

Under this article, where the only order in the record granted defendant 30 days
after adjournment, a bystanders' bill filed 38 days thereafter will not be considered.
Hicks v. State, 75 Cr. R. 461, 171 S. W. 755.

Under this article, statement of facts filed July 17th, case having been tried at
term or county court adjourned March 21st, was filed in time. McLane v, Haydon
(Civ. App.) 178 S. W. 1197.

The court, in exercising its inherent power to. prevent fraud, might allow a motion
to correct statement of racts, though not filed within 30 days. Trans-Pecos Land &
Irrigation Co. v. Arno Co-operative Irr. Co. (Civ, App.) 1801 S. W. 928.

A statement of fact filed within 12 months after final judgment was rendered, is
in time in case of writ of error. Kirby Lumber CD. v, Smith (Ctv. App.) 185 S. W.
1068.

Better practice is to. take bill of exceptions, have it approved and filed during trial
at time an adverse ruling is made. Jolley v. Brown (Civ. App.) 191 S. W. 177.

Under rule 55 (142 S. W. xxi) for government or district and county courts, pro
viding that rulings on application for continuance may be reviewed only through bills
of exception, held, that assignment of error to denial of continuance cannot be sus

tained, where bill of exceptions was filed after term without order extending time.
M. Piowaty & Sons v, Wyche (Civ. App.) 193 S. W. 1146.

6. -- Filing, within time for filing· transcript.-This article applies to. writs of
error as well as to. appeals, and hence a statement of. facts filed at any time within 12
months after final judgment is in time in case of a writ of error. Louisiana-Rio
Grande Canal Co. v, Quinn (Civ. App.) 160 S. W. 151.

Under this article, an accused person has 90 days in which to file his statement
of facts. Romero. v. State, 72 Cr. R. 10'5, 160 S. W. 1193. ,

Under this article', a statement of facts filed before the transcript is required to
be filed is filed in time, though not filed within the time specified by the trial court.
Conn v. Houston Oil CD. Df Texas (Civ. App.) 171 s. W. 520.

Under this article, Irrespective of Courts or Civil Appeals rule 8 (142 S. W. xi),
statement of facts, filed before expiration of time for filing' transcript in Court of
Civil Appeals, held duly filed. Tyler v. Sowders (Civ. App.) 172 S. W. 205.

Under this article, bills of exception must be filed within the time extended by
the court, and cannot be considered though they are filed within 90 days after the
adjour-nment. of the district court. Loeb v . Texas & N. O. R. CD. (Ctv. App.) 186 S.
W.378.

8. Extension of time'.-Where, on the overruling of a motion for new trial on August
26th, the court granted accused 30 days' additional time in which to file his bills of ex

ception and statement of facts, statement of facts and bills of exception not filed until
the last of November cannot be considered. Harrison v: State, 71 Cr. R. 40, 158 S. W.
1120.

This article, providing that any statement of facts filed before the time for filing' the
transcript in the appellate court shall be considered as having been filed within the time
allowed by law, has no reference to bills of exception, and will not justli.fy an extension
of the time of filing. Louisiana-Rio Grande Canal Co. v, Quinn (Civ. App.) 160 S. W. 151.

Where the trial court ordered bills of exception to be filed, and marked them ap
proved as of a date long prior to the actual filing and approval, that will not give them
added sufficiency, and they will be considered as filed on the date they actually were. Id.

The county court in a misdemeanor case is not authorized to allow longer than 20
days after the adjournment for filing the statement of facts. Butler v, State, 72 Cr. R.
81, 160 S. W. 1191.

Where, in a misdemeanor case, the only authority to file a statement of facts after
term time was a verbal order of the judge, a statement filed within the time as so 6(X

tended could not be considered. Smith v . State, 72 Cr. R. 206, 162 S. W. ,835.
Neither the trial· judge nor any other person has authority to antedate bills of excep

tion or statements of ract. Gowan v; State, 73 Cr. R. 222, 164 S. W. 6.
9. -- Time of granting extension.-An order extending time to file bills of excep

tions may be made after the time for filing previously given has expired, wheth.er the
court be one whose terms are more or less than 8 weeks. General Bonding & Casualty
Ins. Co. v. McCurdy (Civ, App.) 183 s. W. 796.

This article does not impose on trial judge absolute duty to extend time for filing, or

approve statement of facts, if found correct, or, if not, to prepare one himself, after 30
days after adjournment, but gives him discretion, which cannot be controlled by any
other court. Dobie v . Scott (Civ. App.) 188 S. W. 286.

Discretion being in the trial judge as to allowing statement of facts filed after 30
days after adjournment, it is immaterial whether parties acted with all possible diligence,
if the statement was offered too late. Id.

Where a transcript was filed August 25th without a statement of facts, and on Octo
ber 2d the clerk refused to file an offered statement without an order of the court, but no

request therefor was made until the case was submitted the following February, permis
sion to file the statement will be denied. Hill v, Kincaid (Civ, App.) 193 s. W. 185.

12. Excuses for failure to file in tlme.-Where one convicted of a crime did not file

his bill of exceptions within the time requil'ed by statute, through no rairlt of his own
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or of his attorneys, and thereafter the judge receives and certifies the bill to be correct,
the Court of Criminal Appeals may consider it, and where a convicted person uses due
diligence to obtain a statement of facts in time, but fails through no fault of his own,
the judgment should be reversed. Johnson v. State, 71 Cr. R. 391, 159 S. W. 848.

That the county court in a misdemeanor case allowed 30 days for filing statement of
facts, and convinced defendant's counsel that the law authorized him to do so, is not, on

motion to strike, an excuse for not filing in 20 days. Butler v. State, 72 Cr. R. 81, 160
S. W. 119l.

Where the court stenographer prepared a transcript of the proceedings for accused,
who was a pauper, before the expiration of the 90 days within which he was required by
Acts 32d Leg. c. 119, to file the statement of facts, the failure of the stenographer to pre
pare it within the 30 days allowed by the court will not deprive accused of a statement
so as to entitle the unapproved transcript to consideration on appeal. Romero v. State,
72 Cr. R. 105, 160 S. W. 1193.

Where accused employed his own attorney to defend him, the negligence of such
attorney in failing to present the statement of facts to the judge for approval in time will
be imputed to accused. Bracher v. State, 72 Cr. R. 198, 161 S. W. 124.

That the trial judge, after receiving the bill of exceptions within the time allowed
for approving same, stated that he could not give his approval until he had received the
statement of. facts did not excuse the failure of accused to secure bills of exception in
time, where he made no application for extension of the time. Chavario v. State, 72 Cr.
R. 240, 161 S. W. 972.

Statement of facts or bills of exception not filed within the time prescribed by statute
will not be considered, notwithstanding any agreement of attorneys or order of district
judge; but, if the delay be through fault of the prosecuting officers, there will be a re

versal. Brice v. State, 72 Cr. R. 219, 162 S. W. 874.
Where a failure to get the statement of facts into the record within the time re

quired arises from no fault of accused and it is subsequently .approved by the judge as

correct, it will be considered. Jones v. State, 74 Cr. R. 350, 163 S. W. 75.
Where the bill of exceptions was not signed by the trial judge until the 27th day after

adjournment after accused had made several attempts to have it passed upon by the
county attorney, held that accused did not show due diligence in having it filed, so that
it cannot be considered. Laws v. State, 73 Cr. R. 286, 164 S. W. 1015.

Statement of facts filed late in the trial court will be considered when the late filing
is properly excused in the motion for rehearing by showing difficulty of counsel in get
ting the statement prepared. International & G. N. Ry, Co. v. Reek (Crv, App.) 179 S. W.
699.

13. Effect of failure to fUe in time-In general.-A motion for a new trial, though in
sufficient because not flled within the time prescribed by this article, may nevertheless
be considered to determine whether it is sustainable as a bill of review to set aside a

judgment. Nocona Nat. Bank v. Goin (Civ. App.) 159 S. W. 189.
The time for filing bills of exception held to relate to formalities tn bringing a case

to the appellate court within Court of Civil Appeals rule 8. (142 S. W. xi), so that failure
to file in time is waived where a motion to strike is not filed and docketed within 30
days after the filing of the transcript. Conn v. Houston Oil Co. of Texas (Civ. App.) 171
s. W. 520.

Courts of Civil Appeals will notice a farlure to file a statement of facts in time, al
though the questton be not ratsed by the appellee. International & G. N. Ry-. Co. v. Reek
(Clv. App.) 179 s. W. 699.

14. -- Not considered.-A bill of exceptions, not filed until more than 90 days had
elapsed from the adjournment for the term, cannot be considered. Richardson v. State,
71 Cr. R. 111, 158 S. W. 517.

Where one convicted of a crime did not file his statement of facts within the time
required by statute, through no fault of his own or of his attorneys, and thereafter the
judge receives and certifies the statement to be correct, the Court of Criminal Appeals
may consider it. Johnson v. State, 71 Cr. R. 391, 159 S. W. 848.

Unless the county court in misdemeanor cases allows 20 days or more after adjourn
ment for filing bills of exceptions, neither bills of exceptions nor statements of facts; not
filed during the term can be considered. St. Clair v. State, 72 Cr. R. 37, 160 S. W. 353.

Bills of exception filed 183 days after the adjournment, with no excuse for the delay,
cannot be considered. Bradford v. State, 72 Cr. R. 5, 160 S. W. 68l.

Statement of facts filed 150 days after adjournment, with no excuse for delay, cannot
be considered. Id.

Where accused complained of the misconduct of the jury, a statement of facts as to
the evidence, on the motion for new trial; which motion was overruled, cannot; be consid
ered where not filed until after the adjournment of court. Johnson v. State, 71 Cr. R.
620, 160 S. W. 695.

Where accused on motion for new trial offered evidence of the improper conduct of
the jury, his statement of facts preserving the evidence cannot be considered unless filed
in term time. Matthews v. State, 71 Cr. R. 374, 160 S. W. 1185.

A statement of facts, not .filed within the statutory time, cannot be considered. Li
senbee v. State, 72 Cr. R. 494, 162 S. W. 1150.

A statement of facts showing the evidence introduced on a motion for a new trial
for newly discovered evidence could not be considered where it was not filed until long
after the adjournment of the term. Jones v. State, 74 Cr. R. 350, 163 S. W. 75.

Bills of exception or statements of fact not presented for approval or filed within the
time allowed by law cannot be considered. Gowan v. State, 73 Cr. R. 222, 164 S. W. 6.

Where the statement of facts is not filed within the 90 days after adjournment al
lowed by statute, and there is no showing why it was not done, it cannot be considered.
Armstrong v. State, 72 Cr. R. 658, 164 S. W. 38l.

Where a bill of exceptions is not filed within the 90 days after adjournment allowed
by statute, and there is no showing why it was not done, it cannot be considered. Id.

Bill of exceptions to denial of new trial filed, nearly two months after adjournment of
court, held not to be considered. International & G. N. Ry. Co. v. Jones (Civ. App.) 175
s. W. 488.
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A purported statement of facts" filed in the Court of Civil Appeals, which statement
had never been filed below within 90 days of perfecting the appeal, as required, could not
be considered. International & G. N. Ry, Co. v. Reek (Civ. App.) 179 S. W. 699.

Filing of statement of facts in Court of Civil Appeals held not to preclude such court
from refusing to consider such statement because it was not filed below. Id.

A bill of exceptions not filed within the time given by statute, or any extension there
of, cannot be considered. Pearce v. Supreme Lodge, Knights and Ladies of Honor (Civ.
App.) 190 s. W. 1156.

1&. -- Striking out.�A statement of facts not filed in the county court until more
than 20 days after adjournment will be stricken on motion. Collins v. State, 72 Cr. R. 44,
161 S. W. 115. .

A purported statement of facts, not filed in the trial court until six months after ad
journment, will be stricken. Arrisman v. State, 72 Cr. R. 45, 161 S. W. 118. ,

Bills of exceptions not filed in the trial court until the sixtieth day after adjourn
ment for the. term, and after appellant had, within 30 days allowed for filing a statement
of facts and bills of exception, attempted to extend the time for another 30 days, were
filed too late, and will be stricken on motion. Boyd v. State, 72 Cr. R. 159, 161 S .. W. 459.

A statement of facts and bill of exceptions, not filed until 60 days after the adjourn
ing of court in a misdemeanor prosecution will be stricken On motion, in view of the
Stenographer's Act of 1911 (Acts 32d Leg. c. 119). Phillips v. State, 72 Cr. R. 160, 161
S. W. 459.

A statement 'of facts and bill of exceptions not filed within 90 days after the adjourn
ment of the term at which accused was convicted will be stricken. Dosh v. State, 72 Cr.
R. 239, 161 S. W. 979.

Statement of facts and bills of exceptions filed more than 20 days after the adjourn
ment of the term at which the trial was had will be stricken on motion. Ferguson v.

State, 72 Cr. R. 494, 163 S. W.· 65.
A statement of facts not certified, approved, and filed within the time allowed by law

will be stricken from the record. Gowan v. State, 73 Cr. R. 222, 164 S. W. 6.
Under this article, the statement of facts, not filed within the time for filing the

transcript of a criminal case, tried at a term which continued more than 8 weeks;' must
be stricken. Williams v. State (Cr. App.) 177 S. W. 971.

Art. 2074. [1382] [1379a] Statement of facts not filed in time,
when considered by court.

Judge's failure to sign statement.-Under art. 2068, a statement of facts not signed
through the inadvertence of the judge must be stricken, though appellant may, under this
article, file a signed statement pending motion to strike, on showing excuse for not dis
covering the judge's failure. Rea v. Fields (Civ. App.) 172 S. W. 191.

Art. 2075. Time for judge to file conclusions, etc.
Cited, Head v. Altman (Civ. App.) 159 S. W. 135; Bowles v. Belt (Civ. App.) 159 S.

W.885.

Applicability of statute.-Where a criminal prosecution is tried by the court, it is not
authorized to file conclusions of fact and law, as in a civil action. Morris v. State, 73
Cr. R. 67, 163 S. W. 709.

This article and art. 1989 apply only to trials by the court. Schofield v. Texas Bank
& Trust Co. (Civ. App.) 175 s. W. 506.

Time for filingl.-Where the judge filed his conclusions of fact and law within ten
days after the adjournment of the term as permitted by this article, it was not material
that they were not reduced to writing and filed during the term. August v. Gamer Co.
(Civ. App.) 166 S. W. 1197.

Under the statutes allowing the court 10 days after adjournment in which to file find
ing'S of fact and conclusions of law, an order of court allowing itself '30 days after ad
journment in: which to file such findings and conclusions conferred no power to file them
after the prescribed 10 days. Alsworth v. Reppert (Civ. App.) 167 S. W. 1098.

.

Under this article, additional findings cannot be filed after the 10-day period. De
Bruin v. Santo Domingo Land & Irrigation Co. (Civ. App.) 194 S. W. 654.

Filing after time allowed.-Findings of fact and conclusions of law not filed within
the time required by law cannot be considered on appeal. Standard Paint & Wall Paper
Co. v. Rowan (Civ. App.) 158 S. W. 251; Dennis v. Kendrick (Civ. App.) 163 S. W. 693.

The findings of fact and conclusions of law filed by the trial court more than 10 days
after the adjournment of' the term are a nullity. Bliss v. San Antonio School Board (Civ.
App.) 173 S. W. 1176; International & G. N. Ry. Co. v. Mudd (Civ. App.) 179 s. W. 686.

Where findings of fact were not filed within 10 days after the adjournment of the trial
term, as required by this article, findings made thereafter are not a part of the appellate
record. Houston Oil Co.' of Texas v. Ragley-McWilliams Lumber Co. (Civ. App.) 162 S.
W. 1183.

. ,

Conclusions of law and fact not filed for over two months after the trial come too
late and cannot be considered for any purpose. Sewall v. Colby (Civ. App.) 163 S. W.
694.

Conclusions of fact and law filed by the trial court 28 days after adjournment of
court cannot be considered by the appellate court; they not being a part of the record.
First Nat. Bank of Wichita Falls v. Zundelowitz (Civ. App.) 168 S. W. 40.

Findings of fact and conclusions of law, filed at a date later than allowed by law, are
a nullity and not part of the record on appeal. Averill v. Wierhauser (Civ. App.) 175 S.
W.794.

'

Reversal for failure to file in time.-A judgment will be reversed for failure of the
trial judge, when duly requested, to file findings of fact and conclusions of law within the
time limited by this article. Bruce v. Stark (Civ. App.) 175 S. W. 795; Averill v. Wier-
hauser (Civ. App.) 175 s. W. 794. .

Under this,article and art. 1989, findings of fact and conclusions of law cannot be filed
within ten days after subsequent term at which judgment nunc pro tunc was entered,
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so that request therefor made at trial term was seasonable, and failure to file them was

reversible error. Texas & N. O. R. Co. v. Turner (Civ. App.) 193 s. W. 1087.
Review.-Where findings of fact and conclusions of law are filed and there are no ex

ceptions or request for additional findings, the only question reviewable on appeal is
whether the pleadings justify the judgment. Pugh v. Werner (Civ. App.) 166 S .. W. 698.

Under rule 101 for Courts of Civil Appeals, as amended June 25, 1913, held that ob

ject of rule is to permit assignments of error to action of court after final judgment, and
findings filed by court after adjournment, under this article, can be assailed on appeal
on ground that evidence will not support them without exception thereto being first filed,
though there was no motion for new trial. Goodman v. W. S. Peck & Co. (Civ. App.) 192
S. W. 785.

-

Waiver or estoppel to raise obJection.-If appellant, after requesting written findings
of fact, agreed that they need not be filed within the statutory period, he thereby waived
his right to have such findings made a part of the record, but evidence held not to show
that appellant so agreed. Houston Oil Co. of Texas v. Ragley-McWilliams Lumber Co.

tciv, App.) 162 S. W. 1183.
Where plaintiff requested written findings of fact and conclusions of law, and the

same being prepared by defendant and signed by the judge were presented to plaintiff's
counsel within the time allowed, plaintiff's counsel, having neglected to file them with the
clerk, cannot complain that they were not filed in' time. Teal v: Lakey (Civ. App.) 181
S. W. 759.

Art. 2076. Where term of office expires before adjournment, etc.
Filing conclusions after expiration of term of office.-Under this article, the state

ment must be approved and signed by the presiding judge, though his term of office has

expired. Richardson v. State, 71 Cr. R. 111, 158 S. W. 517.
The trial judge is the judge who must sign the bills of exception required by this ar

ticle; a bystander's bill being necessary if the bill cannot be signed and approved by the
trial judge. Kaufman v. State (2 cases), 72 Cr. R. 455, 163 S. W. 74.

Under this article, that the bill of exceptions may be considered, it must be signed
and approved by the trial judge; he being accessible. Morgan v. State (Cr. App.) 180 s.
W.610.

CHAPTER TWENTY

APPEAL AND WRIT OF ERROR

Art.
2078. Appeals, etc., to the courts of civil

appeals, allowed in what cases.

2079. Appeal from interlocutory order ap
pointing receiver or trustee, etc.

2079a. Appeal from interlocutory order
overruling motion to vacate order
appointing receiver or trustee, etc.

2080; App-eal from interlocutory orders

granting or dissolving temporary
injunctions.

2084. Appeal perfected, how.
2085. By parties of whom no appeal bond

is required.
20,86. Writ of error sued out, when.
2087. By petition.
2088. Requisites of petition.
2089. Error bond.
2090. Citation in error.

2091. Form and requisites of citation.
2092. Service and return of.
2095. Service on the· attorney of record.
2096. Service in other modes.
20<97. Cost bond on appeal or writ of error.
2098. Appeal, etc., by pauper.
2099. Appeal, etc.; perfected, when.
2099'e.. Revival against successor of officer

against whom judgment in manda
mus or injunction has· been ren

dered and appeal perfected; mo

tion to make successor a party.

Art.
2099b. Clerk shall cause motion to be serv

ed on parties.
Court shall proceed to determina

tion of case and render judgment
and enforce same; costs.

Appeal, etc., on cost bond or affida
vit does not suspend execution.

Supersedeas bond.
Supersedeas bond where judgment is

for land or other property.
Judgment stayed and execution su-

perseded.
Amendment of appeal bond.
State, county, etc., not to give bond.
Of executors, etc.
Executor, etc., may take appeal or

writ of error

Transcript to be made out and de
livered.

To contain all proceedings, except,
etc.

Citation and return omitted, when.
Omission of unimportant proceed-

ings, when.
Agreed statement of pleadings and

. proof.
Transcript must contain, what.
Clerk's certificate and indorsement.
Briefs filed in court below, and no-

tice given.

2099c.

2100.

2101.
2102.

2103.

210<4.
2105.
2101{i.
2107.

2108.

2109.

2110;
2111.

2112.

2113.
2114.
2115.

Article 2078. [1383] [1380] Appeals, etc., to the courts of civil ap
peals, allowed in what cases.

Cited, Browne v. International & G. N. Ry. Co. (Civ. App.) 158 s. W. 1165; Bryant
V. Moore (Civ. App.) 169 s. W. 395; McFarland v, Hammond, 106 Tex. 679, 173 S. W. 645
(in dissenting opinion). .

1. Appeals and writs of error-Nature and origin.-No right of appeal exists in a
particular case, unless conferred by statute. Muela v. Moye (Civ. App.) 185 S. W. 331.

.

2. -- Statutory provisions and remedies.-Statutes relating to appellate jurisdic
tIon do not affect a cause wherein a writ of error had been applied for before such stat
utes became operative. Spence V'. Fenchler (Sup.) 180 s. W. 597.
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3. -- Proper mode of review.-Where, in an action against the clerk, the court
refuses to grant a motion to appoint a clerk pro tem., plaintiff's remedy is by mandamus,
and not by appeal. Kruegel v. Williams (Civ. App.) 158 S. W. 1052.

Error in rendering judgment against a minor without a guardian, appearing on the
face of the record, may be taken advantage of by appeal or writ of error. Kelly v, Kelly
(Civ. App.) 178 S. W. 686. And hence a bill of review will not lie. Kidd v. Princ€l (Civ.
App.) 182 S. W. 725.

4. -- Successive proceedings for review.-That the unsuccessful party below per
fected an appeal by filing a supersedeas bond will not preclude him from subsequently
suing out a writ of error, so long as the adverse party did not secure an affirmance of
the appeal on certificate. Louisiana-Rio Grande Canal Co. v. Quinn (Civ. App.) 16!) S.
W. 15l.

A cause in error being but another mode of appeal, the petition in error, by 'which,
pending appeal, the same cause is brought up, will, there having been a reversal and re
mand on the appeal, be dismissed. Trammell v. Rosen (Civ. App.) 165 S. W. 518.

A party to a judgment, foreclosing a vendor's lien on real estate, might abandon an

attempted appeal and bring the judgment to the Court of Civil Appeals by writ of error;
no motion to affirm on a certificate having been made in the meantime. Smith v. Mc
Daniel (Civ. App.) 170 s. W. 1070.

7. Grounds of appe-llate jurisdiction-In general.-Under this article, authorizing ap
peals from final judgments, an appeal must be dismissed, where the transcript contains
no judgment entered on the verdict, because of want of jurisdiction of the appeal. South
western Traction Co. v. Melton (Civ. App.) 166 s. W. 363.

8. -- Existence of actual contr-oversy.e=On motion by the state to dismiss an ap
peal taken by defendants from a temporary injunction in an action to aba.ts a public
nuisance, the suit will be dismissed, where defendants had sold the property conducted
as a disorderly house, although costs were involved. Ansley v. State (Civ. App.) 175 S.
W. 470..

Where, pending appeal from denial of an application for mandamus to compel a dis
trict clerk to issue an execution, respondent ceases to be clerk, the cause will be dis
missed. Peck v. Murphy & Bolanz (Civ. App.) 175 S. W. 1078.

Where the controversy between the parties has been settled pending appeal, the ap
peal will be dismissed. A. A. Fielder Lumber Co. v. Gamble (Civ. App.) 179 s. W. 522.

Where injunction judgment appealed from has expired by its own limitation, leaving
nothing but question of costs to be adjudicated, the Court of Civil Appeals will not en

tertain jurisdiction. Sanders v. Bledsoe (Civ. App.) 180 S. W. 926.
The appeal of av ratlroad for which, at the instance of its bondholder, a receiver has

been appointed, from the order of appointment, will not be dismissed as moot because
subsequently another receiver is appointed by a United States court, and the road does
not appeal from, and apparently acquiesces in, the second appointment. Houston & B .

.

V. Ry, Co. v. Hughes (Civ. App.) 182 S. W. 23.

9. -- Jurisdiction of lower court.-Where justice and county courts were without
jurisdiction of cause, Court of Civil Appeals is without jurisdiction, and can make no

order other than to reverse judgment of county court and dismiss case. Houston & T.
C. R. Co. v. Patterson (Civ. App.) 193 s. W. 691; Knight v. Armstrong (Civ. App.) 162
s. W. 448; City Nat. Bank v. Watson (Civ. App.) 178 S. W. 657; Goodman v. Schwind
(Civ. App.) 186 S. W. 282.

Where the district court had no jurisdiction over an appeal from justice court, the
Court of Civil Appeals has no jurisdiction over an appeal from district court, and it
should reverse the judgment, dismiss' the case, and direct a transfer to the county court.
Turnbow v. J. E. Bryant Co. (Sup.) 181 s. W. 686; Studebaker Harness Co. v. Gerlach
Mercantile Co. (Civ. App.) 183 s. W. 431.

Where, on appeal from a judgment of the county court, it did not appear from the
record that the county court had jurisdiction, the judgment will be reversed, and the
cause remanded. Wilson v. Ford (Civ. App.) 159 S. W. 73.

Upon appeal from a judgment of the county court, which was without jurisdiction, the
appeal will not be dismissed, but the cause will be reversed and remanded to enable that
tribunal to dismiss the action, Ft. Worth & R. G, Ry. Co. v. Mathews (Civ. App.) 169 S.
W. 1052.

An order denying a motion to set aside the judgment at a former term, the trial court
being without jurisdiction to entertain it, was not appealable. Banks v. Blake (Civ. App.)
171 s. W. 514.

Wher-e the amount demanded by plaintiff in justice's court exceeds its jurisdiction,
the county court is without jurisdiction, and ·an appeal from the county court must be
dismissed. Vicars v. Tharp (Civ. App.) 174 s. W. 949.

Jurisdiction of county court on appeal from justice's court must affirmatively appear.
City Nat. Bank v. Watson (Civ. App.) 178 s. W. 657.

Where the amount in controversy in the county court was $159, the record must show
that the cause was appealed from a justice court, and, if it fails to make such showing,
the appeal must be dismissed unless the record is perfected. Rhodes v. Coleman-Fulton
Pasture Co. (Civ. App.) 185 S. W. 355.

Finding of trial judge on appeal from justice that suit was filed and tried in justice
court, and an appeal duly perfected to the county court, held not to supply omission
of justice court's transcript, and not a sufficient showing that county court acquired ap
pellate jurisdiction. Texas Glass & Paint ,Co. v. Darnell Lumber Corp. (Clv. App.) 185
s. W. 965.

.

The Court of Civil Appeals has no jurisdiction in an appeal from the county court
where the amount involved is $60, such amount being below jurisdiction of county court.
American Disinrecttng Co. v. Freestone County (Civ. App.) 193 s. W. 440.

10. -- Consent 'of partles.-Jurisdiction of county court may be made an issue for
the first time on appeal in the Court of Civil Appeals. HOuston & T. C. Ry, Co. v. Lewis
(Civ. App.) 185 S. W. 593; Fuller Hanna & Co. v. Rogers (Civ. App.) 184 S. W. 322.
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12. Decisions reviewable-In general.-An order denying a motion for the appoint
ment of a clerk pro tem. is not appealable. Kruegel v. Williams (Civ. App.) 158 S. W.
1052.

Under art. 1833, an order sustaining a plea of privilege to be sued in another county is
appealable before trial. Hickman v. Swain, 106 Tex. 431, 167 S. W. 209.

Under art. 1833, judgment of district court sustaining plea of privilege to the venue

held reviewable in Court of Appeals. Woelfel v. McKean, Eilers & Co. (Civ. App.) 175
S. W. 476.

A peremptory instruction for plaintiff serves as basis for assignments of error rais
ing issues involved. Leonard v. Kendall (Civ. App.) 190 S. W. 786.

13. -- Action of judge In vacation or at chambers.-Except where so made by
statute, an order made in vacation by a district judge is not appealable. Barker v. Wil
son (Civ. App.) 189 S. W. 748; National Sure�y Co. v. David Castle Const. Co. (Civ. App.)
170 S. W. 800.

So far as right of appeal from final judgment perpetuating injunction was concerned,
held, that it was immaterial that it was rendered outside the county, especially in view
of art. 1714. Trayhan v. State (Civ. App.) 180 S. W. 646; Anderson v. State (Civ. App,)
180 S. W. 648.

No appeal lies to the Court of Civil Appeals from an order of the judge of the county
court not made at a regular term of court in a proceeding in the nature of a habeas
corpus to obtain custody of a minor child. Rosamond v. Murff (Civ. App.) 185 S. W.' 1067.

16. Finality of judgment-In general.-Under this article, an appeal can only be
taken from a final judgment of the trial court. Herron v. Tolbert (Civ. App.) 180 S. W.
650; Havard v. Carter-Kelley Lumber Co. (Civ. ApPI) 162 S. W. 922; Cisco Oil Mill v.

Shepherd (Civ. App.) 176 S. W. 822; Nunez v. McElroy (Civ. App.) 184 S. W. 531; Hous
ton Transp. Co. v. Texas Co. (Civ. App.) 187 S. W. 430.

Where an appeal does not lie from an interlocutory order, a party may complain
thereof on appeal from the final judgment. Holmes v. Coalson (Civ. App.) 178 S. W. 628.

With certain statutory exceptions, no appeal can be prosecuted until a final judg
ment, disposing of all the issues, has been rendered. Wooton v. Jones (Civ. App.) 189
S. W. 350.

17. _- Nature of action or proceeding.-Interlocutory orders in receivership pro
ceedings are not reviewable until the case is finally disposed of. National Surety Co. v.

David Castle Const. Co. (Civ. App.) 170 S. W. 800.
An appeal from an order denying a temporary injunction is interlocutory. Spence v.

Fenchler (Sup.) 180 S. W. 597.
18. '-- Nature and scope of' dectelon.e-A. decree restraining a levee. district from

completing a levee adjacent to the water works of complainant City held not a final judg
ment, from which an appeal would lie. Ft. Worth Improvement Dist. No.1 v. City of
Ft. Worth, 106 Tex. 148, 158 S. W. 164, 48 L. R. A. (N. S.) 994.

Where verdict was rendered for several railroads who were defendants, together with
a receiver, a judgment, which recited the verdict but failed to provide that plaintiff take
nothing against such railroad defendants, was not final so as to give the court of civil
appeals jurisdiction of an appeal' therefrom. Freeman v. Miller (Civ, App.) 160 S. W. 126.

A judgment sustaining exceptions to a plea in reconvention held not to dispose of the
plea, leaving a judgment for plaintiff in the main action interlocutory and not appealable.
Lanius v. People's. Home Telephone Co. (Civ. App.) 160 S. W. 304.

Where the petition in trespass to try title prayed for an adjudication of title and
possession in plaintiff, and for damages for converting timber thereon, and the answer

merely set up ownership to the timber through conveyance, a judgment which merely
awarded plaintiff damages was not final. Havard v. Carter-Kelley Lumber Co. (Civ.
App.) 162 S. W. 922.

.

Judgment in habeas corpus proceeding to obtain custody of child held not final or

appealable because question of permanent custody was left open to allow father to show
his competency, worthiness, and ability to care for the child. Herron v. Tolbert (Civ.
App.) 180 S. W. 650.

In suit for foreclosure of judgment lien against land, praying that it be sold and pro
ceeds be applied to pay a vendor'S lien balance to plaintiff, judgment for plaintiff against
a defendant for the debt, ordering land to be sold and directi·ng application of proceeds,
was final and appealable. Reyes v. Kingman Texas Implement Co. (Civ, App.) 188 S. W.
450.

In an action against the owner by sureties on contractors' bonds, who also sought
recovery against the architect, a judgment which did not dispose of that contention, nor

of the contractors' claim against the architect, is not final, and no appeal therefrom will
lie. Rouser v. Hogue (Civ. App.) 189 S. W. 349.

Judgment, in suit to enjoin sale on foreclosure, which did not attempt to dispose of
plaintiffs' plea seeking to recover penalties against mortgagee for usury, held not final.
Wooton v. Jones (Ctv. App.) 189 S. W. 350.

An order of court sustaining a joint plea in abatement for misjoinder of causes of
action as to one defendant, and overruling it as to other defendant, not being a final
judgment disposing of the controversy, is not appealable. Phillips v. Faircloth (Civ.
App.) 189 S. W. 747.

In suit to cancel deed on ground of fraudulent representations inducing it, where
plaintiff tendered a deed of land received in exchange, judgment for plaintiff, though not
disposing of the tender, held a final appealable judgment. Pitt v. Gilbert (Civ. App.) 1!l0
S. W. 1157.

_,

19: -- Finality as to all parties.-Where a judgment did. not dispose of the action
as to all of the defendants and with reference to the entire SUbject-matter of the litiga
tion, it was not final or appealable. McCarty v. Gray (Civ. App.) 158 S. W. 1154.

In an action to recover damages, and also to cancel one contract, and reinstate an

other, a judgment awarding plaintiff damages, and dismissing the action as to one of the
parties defendant, held not final. Hamilton v. Joachim (Civ. App.) 160 S. W. 645.

A judgment against all the defendants except one, but in no way disposing of him,
whose dismissal would have resulted in a dismissal of the defendant partnership, of which

•
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he was a member, is not final, and so not appealable. Wichita Mill & Elevator Co. v.
Burrus (Civ. App.) 164 S. W. 16.

A judgment which did not dispose of a party to the suit is not a final judgment. St.
Louis, S. F. & T. Ry, CO'. v. Tudle (Civ. App.) 171 S. W. 797.

A record showing a judgment rendered against two of the parties defendant, but not
showing what disposition was made as to a third defendant, failed to show a final judg
ment, for want of which the appeal will be dismissed. Kolp v. Weil Bros. (Civ. App.)
173 s. W. 1006.

'

The judgment in consolidated causes is not final unless it disposes of the litigation as
to all parties to the suit. Wright v. Chandler (Civ. App.) 173 s. W. 1173.

Where in suit of interpleader one defendant alleged causes of action for conversion
and an accounting against the other, a judgment not disposing thereof held not final, and
hence not appealable. Braden v. Rhyne (Civ, App.) 178 S. W. 691.

In an action on a note, a judgment not disposing of indorser's prayer for judgment
over against his codefendant held not a final appealable judgment. Houston Transp. Co.
v. Peden Iron & Steel Co. (Civ. App.) 179 s. W. 443.

Where a judgment did not dispose of certain interveners, nor of the subject-matter
sued for by them, and there was no order of dismissal as to them, the judgment would
not support an appeal. Moore v. Toyah Valley Irr. Co. (Civ. App.) 179 S. W. 550.

In an action having several parties plaintiff and defendant, a judgment not disposing
of issues between some parties is not final, and not appealable. J. I. Case Threshing
Mach. Co. v. Lipper (Civ. App.) 179 S. W. 701,

Where on appeal to the county court from justice court a new plaintiff appeared,
and judgment was rendered in his favor without disposing of the original plaintiff, such
judgment is not final, and the appeal will be dismissed. Duke v. Trabue (Civ. App.) 180
S. W. 910.

Where an action against two defendants and a cross-action against a railway were

tried together, there can be no appeal from a judgment against the railway until final
judgment was rendered as to both defendants. Gulf, C. & S. F. R. Co. v. Atlantic Fruit
Distributors (Civ. App.) 184 s. W. 294.

Disposition of any cross-action pleaded by defendants as to whom he dismissed his
suit is essential to finality of the decree or judgment. There is an implied disposition,
by discontinuance or dismissal, of the other defendants' cross-action, in the order that
plaintiff's suit was dismissed as to them, "and that this cause stand for trial with M.
as plaintiff, and N. as defendant," and such cross-action is by necessary implication dis
posed of and adjudicated by the judgment for plaintiff. Nunez v. McElroy (Civ, App.)
184 s. W. 531.

A judgment for certain plaintiffs for specific amounts, declaring alleged liens void,
and by agreement of parties appointing a receiver to take possession of and keep de
fendarits' property, subject to order of court, until sold under execution or by receiver,
held, a final and appealable judgment, determining all rights of parties. Beene v. Na
tional Liquor Co. (Civ. App.) 189 s. W. 86.

20. -- Determination of c;ontroversy.-Where a receiver for a railroad originally
filed a suit, though the railroad company afterwards filed an amended petition, alleging
that it had acquired the claim sued on by assignment from the receiver, and there was
nO' order permitting the holder to be substituted as plaintiff, a judgment which did not
dispose of the receiver's interest in the claim was not final, so as to be appealable; nor

was it final and appealable, where it did not dispose of either of two defendants. Browne
v. International & G. N. Ry, CO'. (Civ. App.) 158 S, W. 1155.

Where a judgment appealed from was final in form, it was reviewable, notwtthstand
ing it was based on a verdict which was defective in. that it failed to dispose of certain
cross-pleas filed by the defendants. Ft. Worth Belt Ry, Co. v. Perryman (Civ, App.)
158 s. W. 1181.

.

The test of whether a judgment is final so as to be appealable is whether it disposes
of the whole matter in controversy as to all of the parties. Havard v, Car-ter-Kelley
Lumber Co. (Civ. App.) 162 S. W. 922.

A judgment held final, so that an appeal might be duly perfected therefrom, even

though it did not speciflca.lly dispose of defendants' counterclaim. Swan v. Price (Civ.
App.) 162 S. W. 994.

Where defendant filed a' plea in reconvention ror more than plaintiff's claim, a judg
ment for the plaintiff for the full amount of his claim, which did not mention the defend
ant's cross-action, was not a final judgment from Which an appeal would lie. Brown v.

Wofford (Civ. App.) 167 s. W. 764.
Where a judgment of the county court on appeal from a judgment of a justice did not

dispose or a plea in reconvention, the judgment was not final, and the Court of Civil

Appeals acquired no jurtsdtctton on appeal. Anderson, Evans & Evans v. Smith (Civ.
App.) 167 s. W. 765.

A judgment which fails to dispose of all the issues raised by the pleadings is not a

final judgment. Bryant v. Moore (Civ. App.) 169 s. W. 395.
In an action for several years' rent and tor monev due for the sale of personalty,

a judgment based on a directed verdict for a small amount, not in controversy, which did
not dispose of the other issues, cannot be held a final judgment on the theory that the

verdict, being for only part or the amount in suit, was an implied finding against plain
tiff's other claims. Id.

Where, in an action by assignee against debtor and assignor, as guarantor, the issue
was whether the debtor was liable to' the, assignee, a judgment not determining that
issue was not final. Carver Bros. v. Merrett (Civ. App.) 174 S, W. 929.

Judgment in suit by corporation to recover title and possession of goods in which
interveners claimed, which neither directly or by implication adjudicated plaintiff's claim,
held not a final judgment and not appealable. Finnigan':Brown Co. v. Escobar (Civ.
App.) 179 s. W. 1127.

In suit to recover title and possession of goods, interests being claimed by defendants
and interveners as well as plaintiff, judgment failing to adjudicate on plaintiff's claim
was not by impltca.tlon an appealable final determination because the verdict determined
such claim. Id. •.
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Relative to the judgment disposing of all the subject-matter, giving the appellate
court jurisdiction, amendment of the petition reducing the land claimed of itself elimi

nates all other lands. Nunez v. McElroy (Civ. App.) 184 S. W. 531.
A judgment, which did not specifically dispose of a set-off and counterclaim pleaded

by defendant, held a final determination of those issues as against defendant and appeal
able. Trinity County Lumber Co. v. Conner (Civ. App.) 187 S. W. 1022.

21. -- Collateral matters and proceedings.-Whether dismissal of the cross

action of defendants, as to whom plaintiff dismissed his suit, was rightful, is imma

terial, relatively to there having been a disposition of the issue, making the judgment
firal, and so giving the appellate. court jurisdiction. Nunez v. McElroy' (Civ, App.)
184 S. W. 531.

In suit for supplies furnished, with a distress warrant against defendant, a gar

nishment proceeding against a third party was a distinct suit from the 'original suit,
and the quashing of the garnishment proceeding was a final judgment. Walton &

Stockton v. Corpus Christi Nat. Bank (Civ. App.) 185 S. W. 369.

23. Amount in ccntr-oversye--Bee art. 15891 and notes.

A Court of Civil Appeals has no jurisdiction, under art. 1589, subd. 3, of an appeal
from a judgment of the county court, rendered on appeal from a justice's court, where

the amount in controversy and the judgment of the county court are for less than

$1001• Western Union Telegraph CO. V. Fricke & Boyd (Civ. App.) 167 S. W. 6.
Neither the judgment appealed from nor the amount in controversy exceeding

$100 exclusive of interest and costs, the Court of Civil Appeals has no jurisdiction.
Cox v . W. A. Chanslor & Son (Civ. App.) 170 S. W. 120.

"Where plaintiff in justice's court, demanding judgment for $104, recovered judg
ment for $76, and on appeal filed in the county court an amendment reducing the de

mand to $76, the Court of Civil Appeals had no jurisdiction of an appeal from a judg
ment for that amount. Globe Loan CO. V. Betancourt (Civ. App.) 171 S. W. 308.

A petition held sufficient to warrant.a recovery of $116 and confer jurisdiction on

the Court of Civil Appeals, especially where defendant urged a counterclaim for $154.
Mahaney V. Lee (Civ. App.) 171 S. W. 1093.

.

Where the basis of garnishment was a judgment for over $100, Court of Civil Ap
peals held to have jurisdiction of appeal involving controversy over sum in garnishee's
hands amounting to less than $100. Childress,v. Harmon (Civ. App.) 176 S. W. 154.

26; -- Interest.-Under art: 4977, touching allowance of interest on written con

tracts ascertaining the sum payable when no rate is agreed, the Court of Civil Ap
peals had no jurisdiction of an appeal from the judgment of a county COUrt in an

action for a disability indemnity of $100, on which plaintiff prayed interest. Great
Eastern Casualty CO. V. Anderson (Civ, App.) 183 S. W. 802.

.

The Court of Civil Appeals has jurisdiction on appeal from a judgment of the
county court in an action begun before a justice of the peace to reco-ver $95 and general
relief under which interest exceeding $5 could be awarded. International & G. N. Ry.
CO. V. Perkins (Civ. App.) 184 S. W. 725.

In an action against a carrier for injury to a mule, held, that allegations in the
petition of $99.50 damage, coupled with allegations showing he was entitled to inter
est, made the amount or the controversy over $100, giving the Court of Civil Appeals
jurisdiction on appeal. Ft. Worth & R. G. Ry. CO. V. Albin (Civ, App.) 185 S. W. 647.

The Court of Civil Appeals has no jurisdiction of an appeal where the amount in
controversy does not exceed $10tQ exclusive of interest. Dowell V. Rettig (Civ. App.)
186 S. W. 281.

27. -- Attorney's fees.-Where plaintiff sued for $100 and for reasonable attor
ney's fees not to exceed $20 under art. 2178, the attorney's fees constituted a part of
the amount in controversy and the case was within the jurisdiction of the Court of
Civil Appeals under arts. 1589, 2078. Wichita Valley Ry. CO. V. Leatherwood (Civ.
App.) 170 S. W. 262.

28. -- Reduction or rem ission.-:-The Court of Civil Appeals has jurisdiction of
an appeal from a county court judgment on appeal from the justice of the peace in
an action for a sum and interest which would amount to more than $100, though
plaintiff waived a portion of interest. International & G. N. R,. Co. v. Perkins (Civ.
App.) 184 S. W. 725.

29. Persons entitled to right· of review-In general.-In an action by the widow
and minor child for the death of the husband and father, an engineer, the defendant
could not allege error, in that plaintiffs had the authority to sue without joining the
father and mother of deceased, who were adjudged to have .no right to recover, and
that it was unnecessary to join them, since any error in so doing did not concern the
defendant. San Antonio & A. P. Ry. CO. V. Williams (Civ. App.) 158 S. W. 1171.

Where plaintiff's indorser was made a party defendant to the suit and failed to
appeal, the makers of the note could not complain of the judgment finding that the
indorser had transferred' his interest to plaintiff. Webb v. Reynolds (Civ. App.) 160
S. W. 152.

In a proceeding to foreclose a chattel mortgage, the mortgagee cannot complain
on appeal that the intervener who sought to enforce a landlord's lien on the same

property did not serve citation upon the defendant. Neblett V. Barron (Civ. App.)
160 S. W. 11&7.

Where an intervener neither appealed nor assigned errors, the effect of the deci
sion of the appellate court on his rights cannot be considered, though he filed a brief
asking that judgment for plaintiff be affirmed. Brown v. Bay City Bank & Trust Co.
(Civ. App.) 161 S. W. 23.

In trespass to try title, where plainUff counted on adverse possession, and defend
ant set up the property was deeded to her as trustee, and she held for the beneftciary,
plaintiff cannot complain that the court allowed the beneficiary to intervene,' setting
up the same facts as those alleged by defendant; the rights Of the beneflciary under
the trust not affecting his claim. Ratcliff V. Ratcliff (Civ. App.) 161 S. W. 301.

In an action against two connecting carriers for injuries to cattle, where judgment
was. rendered against the second carrier, it may complain of error in an Instruction
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that the evidence did not warrant a finding that the cattle had been roughly handled
by the first carrier. Houston & T. C. R. Co. v. Hawkins & Nance (Civ. App.) 167 S
W. 19�0.

Where the allegations of defendant's cross-action did not justify a default judg
ment against a third party, it could not comrplain of a judgment in favor of the third
party on the ground that he had not answered. Reserve Loan Life Ins. Co. v. Benson
(Civ. App.) 167 S. W. 266.

In an action for damages to a shipment of goods, held, that the railroad company
could not complain that the court allowed, the seller of the goods to intervene and'
claim part of the recovery, though he was not a proper party. International & G. N.
Ry. Co. v. Rathblath (Clv. App.) 167 S. 'V. 75l.

Vendor held not entitled to complain of judgment in purchaser's favor for the'
land, on the ground that the purchaser had sold a part to a third person. Stewart v.
Williams (Civ. App.) 167 S. W. 76l.

Where purchasers of minerals in and under described land obtained the benefit of
a partial payment of the price made by a copurchaser, he was the only person who
could complain of a judgment for the balance .agatnst the purchasers, including him
self, and where he did not appeal, the judgment would not be disturbed. Whited v.
Johnson (Civ. App.) 167 S. W. 812.

In an action against a bank for negligence in making a deposit, where plaintiff
did not set up any claim against a second bank impleaded by the defendant, plaintiff"
who was defeated below, cannot complain that the court also found in favor of the
impleaded bank. First Nat. Bank of Shreveport v. City Nat. Bank (Civ. App.) 168 S.'
W. 415, certified questions answered by Supreme Court 106 Tex. 297, 166 S. W. 689.

Defendants, whose separate appeals had been dismissed for delay in filing briefs,
held not entitled to review on' a subsequent appeal prosecuted by its codefendant.
Kansas City, M. & O. Ry. Co. v. Cave (Civ. App.) 174 S. W. 872.

A judgment in sequestration will not be reversed as against the principal for er
ror against the surety on his replevin bond who did not appeal. Hawkins v. First Nat.
Bank of Canyon, Tex. (Civ. App.) 175 S. W. 163.

In an action against a corporation and its stockholders, where the stockholders
alone appeal, they cannot assign error to a part of the judgm,ent 'affecttng only the
corporation. Staacke v. Routledge (Civ. App.) 175 s. W. 444.

In a suit against the widow and heirs of a contractor and a county to foreclose
chattel mortgages on machinery sold to the contractor, but claimed by the county,
held, that, county, which alone appealed, could not object to the judgment against it
on ground that the contractor's widow and heirs were improperly made parties. Dal
lam County v. S. H. Supply Co. (Civ. App.) 176 S. W. 798.

Where a party defendant assigned no error and did not appeal either against
plaintiff or its codefendant, the appellate court could not review judgment against it.
Le Master v. Hailey (Civ. App.) 176 8. W. 818.

A banker having deducted from the depositor's account the amount of a voucher
issued by a school district taken for collection, cannot complain because the district
was thereafter garnished. Lawrence v. Box '& Leediker (Civ. App.) 177 s. W. 983.

Plaintiff, found not to have been a creditor of defendant when he levied on mules
claimed to be covered by his mortgage from defendant, could not complain on appeal
that the mules had been left by another, who claimed them, in defendant's possession for,
more than two years so as to be subject to the mortgage under Vernon's Sayles' Ann.
Civ. St. 1914, art. 3969. 'Hudgins v. Hammers (Civ. App.) 178 S. W. 986.

In action against corporation on its notes, and against its president as surety there
on, where the surety sought no relief against the corporation, he could not question
the validity of the default judgment against it because the record showed no service
on it. Bonner Oil Co. v. Gaines (Civ. App.) 179 S. W. 686.

'

In action on a note by indorsee and to foreclose a mortgage on chattels in posses
sion of a third person made a defendant, the third person held not entitled to com

plain of judgment for plaintiff against him though the payee intervened. Fawcett v.

Mayfield (Civ. App.) 183 s. W. l1l.
In an action on a note for the purchase price of a silo brought by a bank to which

it had been negotiated, the bank having been de:!'eated, cannot on appeal complain that
judgment was in favor of the buyer against the impleaded seller; the seller not com

plaining. First Nat. Bank' of Garner, Iowa, v. Smith (Civ. App.) 183 s. W. 862.
A judgment against several will not be disturbed as regards those defendants who.

did not appeal. Sweeten v. Taylor (Civ. App.) 184 S. W. 693.
Errors in the judgment, prejudicial to defendants who did not appeal, will not be'

reviewed. Pictorial Review Co. v. Pate Bros. (Civ. App.) 185 S. W. 309.
Where one of parties plaintiff against whom judgment was rendered, though jury

did not return verdict against him, as directed. did not complain, defendant cannot
complain. San Antonio, U. & G. R. Co. v. Galbreath (Civ. App.) 185 S. W. 90l.

In action by seller against purchaser and carrier, where judgm,ent was rendered
against purchaser on theory that title passed upon delivery to carrier, held, that pur
chaser who had filed no cross-action against carrier could not complain on appeal that
judgment was not rendered in favor of seller against the carrier. Robert McLane Co.
v. Swernemann & Schdake (Civ. App.) 189 s. W. 282.

Mortgagees who sued payees and indorsers of notes on which the mortgaged mules'
were pledged as collateral could not appeal from the judgment against certain in
dorsers and payees, establishing the lien of another payee as SUperior to theirs. T. W.
Marse & Co. v. White (Civ. App.) 189 S. W. 1027.

In action for breach of contract against original contractor and parties who as

sumed his liability, held, that such parties could not complain of jury's failure to find
against original contractor, who pleaded OV8Jr against them, but against whom they
asked no relref. Roberts v. Abney (Civ. App.) 189 S. W. 110l.

Where two parties join in claiming personal property upon its sequestration and
both recover judgment, that one of them cannot maintain such claim! is not error of
which plaintiff may, complain. ' Dawedoff v. Hooper (Civ. App.) 190 S. W. 522.

Sureties on a replevin bond cannot maintain an appeal from a judgment against
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their princip.rl without -joining him where the judgment is not against them. Carr 'v,
McDuffie (Civ. App.) 191 S. W. 623.

In suit for partition and accounting, where 'court" decreed all land to plaintiffs to
satisfy in part damage done them by defendants' wrongful acts in cutting timber, de
fendants could not complain of action of court in allowing plaintiffs to make division
of the land among themselves. Stuart v. Teagarden (Civ. App.) 193 S. W. 416.

In suit on vendor'S lien notes, claim of defendant who made cross-claim against
defendant appellant, but who recovered no judgment and has not appealed, need not
be considered. Rhoads v. Harris (Civ. App;) 194 S. W. 621.

The right of appeal of claimant of a garnished fund, proceeds of a draft drawn
tn claimant's favor by defendant, who would ultimately bear loss if fund is declared to
be property of defendant, held not affected by fact that it merely sought a release of
fund so that it might be handled in usual manner instead of praying that it be paid
direct. West Texas Nat. Bank v. Wichita Mill & Elevator Co. (Civ. App.) 194 S. W.
835.

Where claimant of garnished fund prayed for general and special relief, thus en

titling it to a payment of fund if that were proper, it was entitled to appeal from a

judgment that fund belonged to defendant in case. Id.

31. -- Interest In sUbject-matter.-Parties adjudged to have' no right or inter
est in trust fund held not entitled to complain of allowance of attorney's fees from
the fund. West Texas Bank & Trust Co. v. Matlock (Civ. App.) 172 S. W. 162.

Plaintiff, found not to have been a creditor of defendant when he levied on mules
claimed to be covered by his mortgage from defendant, could not complain on appeal
that the mules had been left by another, who claimed them, in defendant's possession
for more than two years so as to be subject to the mortgage under art. 31169. Hudgins
v. Hammers (Civ. App.) 178 S. W. 986.

'The vendor of realty, who had no interest in the insurance money payable the
purchaser for burning of the house, could not complain of the amount of recovery al
lowed the purchaser against the insurance company in the vendor's garnishment pro
ceeding against it. Stratton v. Westchester Fire Ins. Co. of New York (Civ. App.)
182 S. W. 4.

.

. A decree against a defendant who did not appeal will not be disturbed on the ap
peal of the other defendants not interested in that particular. Ferrell-Michael Abstract

.

& Title Co. v. McCormac (Civ. App.) 184 s. W. 1081.
.

In a suit for partition, defendant, who had sold portion of land, held without in
terest entitling him to complain of the judgment. Johnson v. Johnson (Civ. App.) 191
S. W._366.

32. -- Parties or persons injured or aggrieved.-In trespass to try title, where
each of the plaintiffs was' entitled to 160 acres out of the larger survey, the fact that
the land awarded to them jointly was less than 3201 acres, and was located with due

. regard to the defendants' right to an equitable partition, in no way injured defendants,
and hence they could not complain of a judgm.ent on that ground. Davis v. Collins
(Civ, App.) 169 S. W. 1128.

An appeal, by a nominal party, who is not affected by the judgment, will not be
considered. Style v. Lantrip (Clv. App.) 171 S. W. 786.

In suit against a bankrupt on the unsatisfied portion of the debt, and also against
his guarantor, any error in overruling the bankrupt's demurrer to the suit against him
was harmless to the guarantor. Neblett v. Cooper Grocery Co. (Civ. App.) 180 s. W.
1162.

In suit for partition, where one defendant admitted that he had conveyed his in
terest in the land, and. there is no evidence that other defendants are his purchasers
or have any Claim upon land except a deed for an interest for Which court gave them
judgment, held, that they show no injury from the judgment. Johnson v. Johnson
(Civ. App.) 191 S. W. 366.

In action for rent, if defendant corporation did not claim damages, judgment
against a codefendant's cross-action did not injure it: Bond-Reed Hardware Co. v.
Walsh (Civ. App.) 193 S. W. 1148.

34. Waiver of right of review-In general.-In an action by a materialman against
contractor and sureties on hts bond, where the contractor admitted liability, and ex

ceptions of sureties were sustained, plaintiff's election to take judgment against con

tractor held not to prevent him from seeking relief by appeal. Buell Planing Mill
Corp. v. Bullard (Civ. App.) 189 S. W. 776.

.

An agreement, in an action begun by attachment in justice court, that the attach
ment should be quashed and the· court should' enter such judgment as might be just held
not to preclude defendant from asserting on appeal his claim for damages for wrongful
attachment. Johnson v. Tindall (Civ. App.) 161 S. W. 401.

35. -- Recognition of or acquiescence in declsion.-One who became a defend
ant to an action on a policy upon allegations by the company that the amount sued
for had been paid to. defendant under garnishment proceedings, and that he had agreed
to reimburse it if it were again compelled to pay the insurance, cannot complain of
the judgment against the company, where he consented that a judgment should be
rendered against him in its favor, without either pleading or proof to make him liable.
Johnson v . Hall (Civ, App.) 163 S. W. 399.

Where the court intimated that it would not allow a verdict to stand for defend
ant, and a consultation with attorneys resulted in the suggestion that a peremptory
Iustruction should be given, and defendant's counsel consulted with defendant and an

nounced that they had no objection, defendant consented to a peremptory instruction,
and could not complain thereof. Pope v. Commonwealth Bonding & Casualty Co.
(Civ. App.) 166 S. W. 1195.

In a broker'S action for commissions on an exchange of land, based on the value
of defendant's land, defendant cannot complain of error' in submitting the case on the
theory that the claim was based on the value of the lands received in exchange where
he acquiesced therein. Hicks v. Hunter (Civ, App.) 183 S. W. 792.

In view of Vernon's Sayles' Ann. Civ. St. 1914� art. 1906, held that, though one of
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the original parties to a judgment of partition who had conveyed her interest was not
party to a proceeding to revive it, defendants having consented to revive, cannot com

plain on appeal that she was not a party. Teel v. Brown (Civ. App.) 185 S. W. 319.
Wher-e it was agreed in trial court that pla.irrtiff's owned junior survey except as it

conflicted with senior surveys, defendants cannot assert on appeal that the junior
survey was void. Maddox v. Dayton Lumber Co. (Civ. App.) 188 S. W. 9511.

37. -- Acceptance of benefits.-vVhere plaintiffs sued to cancel deed to 200 acres

reserving vendor's lien, on the ground that they had title to 160 acres by adverse pos
session, held, that defendant, having recovered judgment for his share of the purchase
money for 10fl acres sold by plaintiffs, could not complain of the judgment in plain
tiffs', favor for their share. Stewart v. Williams (Civ. App.) 167 S. W. 761.

38. -- Pursuing other remedy.-Where appellant excepted and filed notice of
appeal after the filing of findings of fact and conclusions of law, and after expiration
of the term filed an objection to the same, but the matter was not broug'ht to the at
tention of the trial court, appellant cannot complain of them on appeal. Broussard
v. Le Blanc (Civ. App.) 182 S. w. 78.

39. Persons entitled to allege error.-See Ross v. Jackson (Civ. App.) 165 s. W.
513.-

Where defendants requested the court to submit an almost identical proposltion,
they cannot complain of submission on a special issue of a similar proposition. Smrth
v. Webb (Civ. App.) 181 s. W. 814; Paris & G. N. R. Co. v. Flanders (Civ. App.) 165
S. W. 98; Watson v. Rice (Civ, App.) 166 S. W. 106; Miller v. Campbell (Civ. App.)
171 s. W. 251; Wichita Cotton Oil Co. v. Hanna (Bup.) 173 s. W. 644, affirming judg
ment (Civ. App.) 139 S. W. 100'0; Galveston, H. & S. A. Ry. Co. v. Templeton (Civ.
App.) 175 S. W. 504; Paris & G. N. R. Co. v. Flanders (Sup.) 179 S. W. 263; Donada
v. Power (Civ. App.) 184 S. W. 793; Western Indemnity Co. v. MacKechnie (Civ. App.)
185 S. W. 615; Kansas City, M. & O. Ry. Co. of Texas v. DUrrett (Civ. App.) 187 S.
W. 427; Chicago, R. I. & P. Ry. Co. v. De Bord (Sup.) 192 S. W. 767.

Assignments of error complaining of portions of general charge will be overrulsd
where a charge given at request of plaintiff in error was subject to the same criticism.
Gestean v. Bishop (Civ. App.) 181 S. W. 696; Webb v. Harding (Civ .. App.) 159 S. W.
1029; International & G. N. Ry, Co. v. Walker (Civ. App.) 162 S. W. 921, denying re

hearing 161 S. W. 961; Wilson v. Burch (Civ. App.) 162 S. W. 1018; Guerra v. San An
tonio Sewer PIpe Co. (Civ. App.) 163 S. W. 669; Galveston, H. & S. A. Ry. Co. v.

Kellogg (Civ. App.) 172 S. W. 180; San Antonio & A. P. Ry. Co. v. Li.ttleton (Civ.
App.) 180 S. W. 1194; Galveston, H. & S. A. nv. Co. v. Watts (Civ. App.) 182 S. W.
412; Gulf States T'elephone Co. v. Evetts (Civ. App.) 188 S. W. 289; San Antonio &
A. P. Ry. Co. v. Moerbe (Civ. App.) 189 S. W. 128.

The receipt of improper evidence is waived where appellant's own witness testified
as to such matters. Texas & P. Ry. Co. v. McMillen (Civ. App.) 183 8. W. 773; Rush
ing v. Citizens' Nat. Bank of Plainview (Civ. App.) 162 S. W. 460; Funk v. House
(Civ. App.) 168 S. W. 481; McCormack v. Crawford (Civ. App.) 181 S. W. 485.

Where defendants by their answer sought partition of the land in suit, they cannot
on appeal attack their own pleadings, as insufficient to warrant partition. Gutheridge
v. Gutheridge (Civ. App.) 161 S. W. 892.

VVhere defendant railroad set up contributory negligence, and the court charged
on that issue, defendant's request of a special charge on that question will not, upon
the theory of invited error, preclude it from attacking the sufficiency' of the evidence
to warrant any verdict for plainUff. International & G. N. Ry, Co. v. Walker (Civ.
App.) 161 S. W. 961.

Where the court submits the issue of defendant's negligence as requested by de
fendant, and it does not appear that they were requested on condition that the per-

.

emptory charge be refused or requested after the court read its general charge, any
error, in the submission of the issue of negligence, being invited, could not be com

plained of by defendant. Missouri, K. & T. Ry. Co: of Texas v. Maples (Civ. App.)
162 S. W. 426.

The giving of a charge which submitted a ground of negligence not pleaded was,

not reversible error, where it was given in explanation of a charge given at the re

quest of defendant. Texas Power & Light Co. v. Bird (Civ. App.) 165 S. W. 8.
Defendant held not responsible for the admission of plaintiff's improper testimony

as to defendant's· statement that he had insurance, though his counsel interrupted be
fore the answer was given and told him not to tell what anyone but defendant said.
Carter v. ,Valker (Civ. App.) 165 S. W. 483.

.

Wher'e special instructions given at appellant's request were not correct, the con

flict between such instructions and the court's charge which correctly declared the law
is no ground for reversal. Missouri, K. & T. Ry, Co. of Texas v. Withers (Civ.' App.)
167 S. W. 5.

Wher-e appellarits requested the submission of an issue, they cannot be heard to
assert that there is no evidence to sustain the finding. Gosch v . Vrana (Civ. App.)
:!.67 S. W. 757.

.

Defendant could not complain of the admission of testimony developed in response
to questions propounded by its counsel on his cross-examination of plaintiff. South
western Casualty Ins. Co. v. Heisterman (Civ, App.) 167 S. W. 1095.

The trial court having met a party's objection to a charge that it did not contain
certain provisions. by Supplying them, he may not complain of it because it contained
them. Galveston, H. & S. A. Ry, Co. v. Dickens (Civ. App.) 170 S. W. 835.

Er'ror, if any, in the admission of evidence or the contents of a telegram, brought
out by appellant on cross-examination, held not error of which appellant could com

plain. Memphis Cotton Oil Co. v. Goode (Civ. App.) 171 S. W. 284.
Where plaintiff alleged perfect health, except a slight weakness incident to an

operation, she could not complain of an instruction that the, car should be heated suf
ficiently for a person in normal health.' Bulloch v. Missouri, K. & T. Ry. Co. of Texas
(Civ. App.) 171 S. W. 808•.
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Defendant having proved that the hydrostatic test was the best to ascertain defects
in locomotive could not complain that plaintiff, a servant, proved the same fact and

relied on defendant's failure to apply the test as a ground for actionable negligence.
National Ry. of Mexico v. Ligarde (Civ, App.) 172 S. W. 1140.

A party requesting instructions submitting issues may not complain of refusal of
a subsequent requested peremptory instruction. Stephenville, N. & S. T. Ry. Co. v.

Wheat (Civ. App.) 173 S. W. 974.
Error could not be predicated on an instruction assuming a fact in conformity with

the evidence, agreement of the parties, pleading, and a requested instruction of the
complaining parties. Hermann v. Ba.iley (Civ. App.) 174 S. W. 865.

Where defendant surety company did allege, in conformity with art. 49'47, the
materiality or contributory nature of untrue statements in the application, it cannot
complain on appeal of lack of evidence to support the court's finding that they were

not material. National Surety Co; v. Murphy Walker Go. (Civ. App.) 174 S. W. 397.
Where defendant requested charge's permitting jury to pass on issues of fact

which he claimed entitled him to judgment, he could not urge on appeal that there was

no evidence to justify their submission. Just v. Herry (Civ. App.) 174 S. W. 1012.
A' litigant on appeal will not be heard to complain of an error he himself invited,

since to do so would be to permit him to assume inconsistent positions. King v. Gray
(Civ. App.) J75 S. W. 763.

A party given opportunity to, substitute papers desired by it, but refusing to sub
stitute, cannot complain of the action of the court. Trinity County Lumber Co. v.

Gonner (Civ.· App.) 176 8". W. 911.
Defendant held not entitled to complain that court submitted defense set up by

him, even though it was not a legal defense. Boswell v. Pannell (Bup.) 180 S. W. 593.
Where pla.irrtiff by writ of sequestration had secured an automobile alleging that

it was worth $l,OOQo, he could not thereafter question the correctness of the court's
findings against him that it was worth $850, though there was evidence to show that
it was worth only. $600. J. I. Case Threshing Mach. Co. v. Lipper (Civ. App.) 181 S.
W.236.

A defendant urging on the trial that a question was in issue may not on appeal
complain because the trial court submitted that issue. Kansas City, M. & O. Ry. Co.
v. Cole (Civ. App.) 183 S. W. 137.

Where plaintiff on cross-examination of impeaching witnesses elicited testimony
'as to particular incidents, he cannot complain that the witnesses on -redirect examina- .

tion were permitted to give the details. Yeatts v. St. Louis Southwestern Ry. Go. of
Texas (Civ, App.) 184 S. W. 636.

In an action for libel, defendant cannot complain of error in permitting plaintiff
to testify to a fact,. where defendant introduced in evidence a newspaper published by
it stating substantially the same facts. Houston Chronicle Pub. Co. v. Quinn (Civ.
App.) 184 S. W. 669. I

Defendant, who had proved the contents of a letter of its witness before it was

offered by plaintiff to show witness' bias toward plaintiff, could not complain of its
admission on the ground of its irrelevancy. Briggs-Weaver Machinery Co. v. Pratt
(Civ. App.) 184 S. W. 732.

.

. .

Admission of defendant purchaser of land pending partition that he had notice
thereof, ·made in action to revive judgment in partition, held binding on appeal. Teel
v. Brown (Civ. App.) 185 S. W. 319.

On appeal a party cannot question a ruling of the trial court made at his sugges
tion, such as incorporating special requested issues in the general charge instead of
submitting them as special charges. Federal Life Ins. Co. v. Hoskins (Civ. App.) 185
S. W. 60,7.

Where defendant's requested issues were submitted to jury in language of defend
ant, if there was error, defendant held in no posttion to assail them. Bouthwestern
Telegraph & Telephone Co. v. Sheppard (Civ. App.) 189 S. W. 799.

Defendant,' which accepted jurors without protest arter they heard claimed improper
remark of plaintiff's counsel in argument on exception to petition, held unable to com

plain of it. Marshall Mill & Elevator Co. v. Scharnberg (Civ. App.) 190 S. W. 229.
The error in a charge, submitting the issue of implied and apparent authority to

consent for parents to an operation on their child, held not invited by a requested
charge, defining implied and apparent authority, in the absence of a showing that the
order for exception and request prescribed by arts. 1971,- 1973, as amended was not
followed. Rishworth v. Moss (Civ. App.) 191 S. W. 843.

Special requests to charge on doctrine of assumption of risk held not to invite court
to charge the subject of assumed risk under state law instead of federal law, so as to
waive the right to object to court's charge and to have case tried under federal doc
trine. Chicago, R. I. & G. Ry. Co. v. De Bord (SuP'.) 192 S. W. 767.

Where in a divorce proceeding defendant admits that plaintiff is a bona fide In
habitant, failure to submit issue of inhabitancy cannot be urged on appeal. Hill v.
Hill (Civ. App.) 1913 S. W. 726.

40. -- Estoppel to allege err-or.-Where the issue of unavoidable accident in a

servant's action for injuries was for the jury and plaintiff offered a special charge de
fining such an accident, but did not offer it after the refusal of or subject to the re

fusal of a peremptory charge not to consider the issue, he was estopped from claiming
that the issue should not have been submitted. Carter v. South Texas Lumber Yard
(Civ. App.) 160 S. W. 626.

A party 'inviting error is estopped to complain thereof. Glover v. Houston' Belt &
Terminal Ry. Co. (Ctv. App.) 163 s-. W. 10'63.

'

51. Super-sedeas.-Under arts. 2078, 2084, 2097, 2101, giving a right to appeal from
every final judgment in Civil Cases, and providing for bonds, a prohibitory injunction
may be suspended during appeal by supersedeas bond, and it is the duty of the trial
court to fix the amount of such bond, and it may be enforced by mandamus. .lEtna
Club v. Jackson (Civ. App.) 187 S. W. 971.
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Art. 2079. [1383] [1380] Appeal from interlocutory order appoint
ing receiver, or trustee; etc.

Cited, McFarland v. Hammond, 106 Teoc. 579, 173 S. W. 645 (in dissenting opinion).
Order appointing recelver.-Arts. 2079, 2080, held not to authorize an appeal from

an order refusing an application to appoint a receiver, and for altmonv in a suit to set
aside a divorce decree, and for a decree granting complainant a divorce and alimony.
Swearingen v. Swearingen (Civ. App.) 165 S. W. 16.

In absence of statute, no appeal lies to Court of Civil. Appeals from interlocutory
order of county court appointing a receiver, this article authorizing an appeal from an

interlocutory order of the district court, not applying. lVIuela v. Moye (Civ, App.) 185
S. W. 331.

-- Setting aside appointment.-No appeal can be taken from an order denying
motion to vacate the appointment of a receiver; but the appeal must be trom: the or
der making the appointment. Williams v. Watt (Civ, App.) 171 S. W. 266. But see
art. 2079a, post.

Where a receiver was appointed and subsequently on an amended petition the or-:
der of appointment was vacated, but was followed by a later order of reappointment,
an appeal from the order lies, under this article. Hart-Parr Co. v. Alvin-Japanese
Nursery Co. (Civ. App.) 179 S. W. 697 .

.order denying appointment of receiver.-No appeal lies from an interlocutory order
denying the appointment of a receiver, though this article authorizes an appeal from
an order appointing a receiver. Tipton v. Railway Postal Clerks' Inv. Ass'n (Civ.
AW.) 173 S. W. 562; Leary v. International Coal & Wood Co. (Civ. App.) 185 S. W. 665.

Appeal from part of order.-Where an order dissolves a temporary injunction and
denies the application for the appointment of a receiver, the part of such order relating
to the receiver is not appealable under this article. Gulf Nat. Bank v. Bass (Civ.
App.) 177 S. W. 10'19.

Under arts. 20791, 2080, plaintiff held to have the right to appeal from a judgment
dissolving a temporary injunction, although the judgment also showed the court's re
fusal to appoint a receiver. Driskill v. Boyd (Civ. App.) 181 S. W. 715.

Notice of appeal.s=No notice is necessary on appeal from an interlocutory order
appointing a receiver. Abilene Independent Telephone & 'I'elegraph CO. v. Southwest
ern Telegraph & Tel@phone Co. (Civ. App.) 185 S. W. 356.

Filing transcript.-Under this article and article 1608, providing for the filing of a

transcript within 90 days in appeal cases, held, that the defendant had 90 days from
the time the appeal was perfected from an order appointing a receiver to file a tran
script of the record, in view of the history of legislation as shown by articles W84,
20199, 2105, 210'8, 4644, 6401 and chapter 20 of tiUe 37. Simpson v. Alexander (Civ. App.)
183 S. W. 852.

Stay of proceedlngs.-Under this article, an appeal on an ordinary appeal bond,
covering probable costs of appeal, taken from an interlocutory order appointing a re

ceiver, did not stay the proceedings in the trial court, so that the receivership might
be continued there. Abilene Independent Telephone & Telegraph Co. v. Southwestern
Telegraph & T'elephone Co. (Civ. App.) 185 S. W. 356. I

Moot question.-See. Houston & B. V. Ry, Co. v. Hughes (Civ. App.) 182 S. W. 23;
note under art. 20'78, note 8.

Art. 2079a. Appeal from interlocutory order overruling motion to
vacate order appointing receiver or trustee, etc.-An appeal shall lie from
an interlocutory order of the district court overruling a motion to vacate
an order appointing a receiver or trustee in any case, provided such ap
peal be taken within twenty days from the entry of such order appealed
from. An appeal in such cases shall take precedence in the appellate
court; but the proceedings in other respects in the court shall not be
stayed during the pendency of the appeal, unless otherwise ordered by
the appellate court. [Act March 30, 1917, ch. 168, § 1.]

Explanatory..-The act amends ch, 20, tit. 37, Rev. Civ. St. 1911, by adding thereto
a new article to be known as art. 2079a, to read as above. Took effect 90 days after
March 21, "1917, date of adjournment. See notes under art. 2079,.

Art. 2080. Appeals from interlocutory orders granting or dissolving
temporary injunctions.

See SWearingen v. Swearingen (Civ. App.) 165 S. W. 16; Driskill v. Boyd (Civ.
App.) 181 S. W. 715; notes under art. 2079.

Cited, Tipton v. Railway Postal Clerks' Inv. Ass'n (Civ. App.) 173 S. W. 562;
Gulf Nat. Bank v. Bass (Civ. App.) 177 S. W. 1019; Leary v. International Coal &.
Wood COo. (Civ. App.) 185 S. W. 665; McFarland v. Hammond, 106 Tex. 579, 173 8'. W.

645 (in dissenting opinion).

Art. 2084. [1387] [1387] Appeal perfected, how.
Cited, Wells Fargo & Co. Express v. Mitchell (Civ. App.) 165 S. W. 139; Gulf, C.

& S. F. Ry. Co. v. Atlantic Fruit Distributors (Civ. App.) 184 S. W. 294.

Time to appeal In general.-Under arts. 1608, 16101, 2084, held that, where no excuse

was shown for failing to file the record in the trial court or in the Court of Civil Ap
peals in time, the motion to affirm the judgment upon certificate would be granted.
Mott v. Scurlock (Clv. App.) 185 'So W. 1016.
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Interlocutory orders.-No notice is necessary on appeal from an interlocutory order
appointing a receiver. Abilene Independent Telephone & 'I'elegraph Co. v. Southwest
ern Telegraph & Teilephone Co. (Civ. App.) 185 S. W. 356.

The appellate court held to have jurisdiction to review an original order granting
an injunction, although the notice of appeal recited that it was taken from the order
dissolving the injunction; no notice of appeal as required by this article in ordinary
cases being necessary under arts. 4643, 4644. Birchfield v. Bourland (Civ. App.) 187 S.
W.422.

Under arts. 2078, 2084, 2097, 2101, giving a right to appeal from every final judg
ment in Civil Cases, and providing for bonds, a prohibitory injunction may be sus

pended during appeal by supersedeas bond. .JEtna. Club v. Jackson (Civ. App.) 187
S. W. 971.

Under arts. 2078, 20'84, 2()9.7, 2101, it is the duty of the trial court to fix the amount
of supersedeas bond on appeal from a prohibitory injunction and it may be enforced
by mandarr.us, Id.

Notice of appeal-Necesslty.-Appeals must be prosecuted by giving the necessary
notice of appeal in open court as required by this article. Kolp v. Shrader (Civ. -App.)
168 S. W. 464.

Under arts. 3631 and 3632, and despite this article, notice of an appeal from a judg
.

ment admitting a will to probate is unnecessary, the giving of the bond being sufficient.
Beveradorff v: Dtenger (Sup.) 174 S. W. 576-, reversing judgment (Civ. App.) 141 S. W.
533.

Notice of appeal in the court below and a motion for a new trial therein are not
required, where the case is brought up by petition and writ of error. McPhaul v.

Byrd (Crv. App.) 174 S. W. M4.
-- Sufficlency.-A notice of appeal, given in the term in connection with the order

overruling a motion for new trial, after notice of appeal had been given when judgment
was rendered, was valid; the trial court having control of the judgment during the
term. Robson v. Moore (Civ. App.) 166 S. W. 908.

A paper which in no way identifies the case, whether by its style, file number, or

the description of any judgment or order, and which is not signed, though filed with
the clerk of court, does not constitute notice of appeal. Russell v. Koennecke (Civ.
Ap'P.) 190 S. W. 253.

-- Entering of record.-Where the transcript shows that no notice of appeal was

given in open court, the Court of Civtl Appeals has no authority to consider the case.
Russell v. Koennecke (Civ. App.) 190 S. W. 253.

-- Dismissal for failure to file or file In tlme.-Under this article appellant,
whose notice of appeal was not given before the last day of the term, and who filed
no appeal bond, did not perfect his appeal so as to give the Court of Civil Appeals
jurisdiction, and it will be dismissed. Elkins v. Houlihan (Civ. App.) 179 S. W. 894.

Time for filing bond or affidavlt.':""'Under this article, where motion for new trial
'after judgment was overruled April 4th and the term ended April 5th, but no appeal\
bond was filed until June 12th, the appeal will be dismissed. Bolton v. United States
Fidelity & Guaranty Co. (Clv. App.) 166 S. W. 1194.

Appeals must be prosecuted by filing the necessary bond within 2(} days after the
-expira.tion of the term, or within 2(} days after giving notice of appeal as required by
this. article. Kolp v. Shrader «n-. App.) 168 S. W. 464.

Under an order of the commissioners' court, authorized by Const. art. 5, § 29, as to
the terms of the county court. a term for civil and probate business held, regarding
time for filing appeal bond, to end when the next term for criminal business began.
Wells Fargo & Co's Express v: Mitchell (Civ. App.) 176 S. W. 818, reversing judgment
on rehearing,165 S. W. 139.

Under this article, appellate court
:

held to have no jurisdiction where appeal bond
was not filed within 2()J days after adjournment .or term which by law could' continue
'only five weeks. Hartsough-Stewart Const. Co. v. Harty & Vogelsang (C'iv. App.) 183
S. W. 1.

Nonresident of county.-Under this article an appeal bond must be filed with
in 20 days after the adjournment of the trial court, where appellant is a nonresident of
the county, and the record does not show that the judgment term could have continued
in session for more than eight weeks. James v. Golson (Civ. App.) 165 S. W. 896.

Where an appeal bond was not shown to have been filed until more than 30 days
after the order overruling the motion for a new trial, it was not filed in time, and the
appeal will be dismissed. Spaulding Mfg. Co. v. Kuykendall (Civ. App.) 182 S. W. 371.

.

Thirty days allowed nonresident appellant to file appeal bond under this article held
to apply only to terms which may -contrnue longer than eight weeks and to run from
date of judgment. Hartsough-Stewart Const. Co. v. Harty & Vogelsang (Civ. App.)
183 S. W. 1.

Husband, by going to another county, held not to make himself and wife nonresi
dents, and they could not, by affidavits, change their residence, as fixed by the record,
to gain additional time 'to file appeal bond. Sale v . Gersdorff (Civ. App.) 189 S. W. 574.

-- Effect of failure to file in tlme.-Where the appeal bond was not filed within,
20 days after adjournment, as required by this article, the appellate court acquired no

Jurlsdictlon. Underwood v. Midland Furniture & Hardware Co. (Civ . .App.) 166 S·. W.
86; Dilworth v. Ed. Steves & Sons (Bup.) 174 S. W. 279, dismissing writ of error Dil
worth &. Green v. Ed. Steves & Sons (Civ. App.) 169 S. W. 630.

Where the requirement of this article that an appeal bond be filed within 20 days
after the term at which the judgment was rendered is not complied with, the appeal
will be dismissed. Trim v. Planters' Cotton Oil Co. (Civ. App.) 163 S. W. 103; Le Blanc
v. Jackson (C'iv. App.) 161 S. W. 60.

A writ of error will be dismissed, where plaintiff in error neither filed an appeal
bond nor made p-roof of her inability to pay the' costs on appeal, as authorized by art.
2098. Jesse French Piano & Organ Co. v. Elliott (Civ. App.) 166 S. W. 29.

Where the term of the court rendering the judgment appealed from continued more
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than eight weeks, as authorized by Vernon's Sayles' Ann. Civ. St. 1914, art. 30·, subd,
68, and the appeal bond was not filed within 2(), days after notice of appeal, as. required
by this article, the appeal will be dismissed. Texas Seed & Floral Co. v. Chicago Set &
Seed Go. (Giv. App.) 178 S. W. 731.

Time for filing transcrlpt.-See Simpson v. Alexander (Civ. App.) 183 S. W. 852,
ci ting this artiCle.

Effect of transfer to appellate ·court.-Where the appellate court has acquired juris
diction by filing of an appeal bond by two appellants, pursuant to arts. 2084, 2099, one

appellant cannot defeat such jurisdiction by thereafter erasing his name from the bond.
Scott v. Fields (Giv. App.) 170 S. W. 139.

Art. 2085. [1388] [1388] By parties of whom no appeal bond is
required.

Appeal perfected by notlce.-Under tills article written statement filed with clerk,
not brought to attention of court, does not amount to notice of appeal in open court.
Russell v, Koennicke (Civ. App.) 190 S. W. 253.

Art. 2086.· [1389] [1389] Writ of error sued out, when.
Time for suing out writ of err-orv-e-Tb.ls article, in requiring petition for writ of er

ror to be filed within 12 months from the time final judgment is rendered, means 12
months from the time the judgment was rendered, and not from the time the motion
for a new trial was overruled. E,vans v. San Antonio Traction Co. (Civ. App.) 166 s.
W.408.

.

Where no appeal has been taken, a writ of error may be prosecuted under this ar

ticle at any time within 12 months after final judgment, provided at the time of the
filing of the petition a. bond or affidavit in lieu thereof is filed as' required by article
2089. Kolp v. Shrader (Civ. App.) 168 s. W. 464.

Under this article, and notwlthsta.ndlng the amendment (Acts 33d Leg. c. 136;
Vernon's Sayles' Ann. Civ. St. 19114, art. 1612) and Supreme Court rule 24 (142 S. W.
xii), a writ of error held too late, though filed within 12 months after denial of new trial.
St. Louis & S. F. Ry. Co. v. Stapp (Clv, App.) 171 S. W. 1080.

.

Filing of petition for writ of error and error bond gave Court of Appeals jurisdic
tion, where the petition and bond were filed in orie year from date of judgment, whether
together or not. Rounds v. Coleman (Civ. App.) 185 s. W. 640.

Dlam lsaal ifor- failure to sue out writ In tlme.-Where a petition for a writ of error

was not filed within 12 months from the time final judgment was rendered, as required
by this article, the writ will be dismissed, since the requirem:ent is jurisdictional. Evans
v. San Antonio Traction Co. (Civ. App.) 166 S. W. 408.

Where affrdavits show that plaintiffs in error filed a petition and bond, and their
attorney took the papers to his office to issue citation to the state but failed to issue
it for over a year, the writ of error will be dismissed. Cruz v. State, 76 Cr. R. 32, 172
S. W.235.

Art. 2087. [1390] [1390] By petition.
Practice Act, 1846, p. 363 (2 Gammel's Laws, p. 1706), cited, Farmers' State Bank of

Newlin v. Bell (Civ. App.) 176 S. W. 922.

Notice of appeal and motion for new· trial.-Notice of appeal in the court below and
81 motion for a new trial therein are not required, where the case is brought up by peti
tion and writ of error. McPhaul v. Byrd (Giv. App.) 174 S. W. 644.

Art. 2088. [1391] [1391] Requisites of petition.
ReqUisites of petition-In general.-Under this article, a statement as to the particu

lar district to which the case shall be taken is surplusage, and, if incorrect, does not
affect the validity of, the writ. J. M. Radford Grocery Go. v. Owens (Civ. App.) 159 S.
W.453.

.
.

Where Court of Civil Appeals refused to consider assignments of error, motion for
rehearing and petition to Supreme Court for writ of error held not defective because

they complained only of the "overruling" of the assignments. Chicago, R. 1. & G. Ry.
Co. v. Pemberton, 106 Tex. 463, 161 S. W. 2, reversing judgment (Civ. App.) 155 S. W.
652. Rehearing denied 10'6 Tex.· 463, 168 S. W. 126.

-- Names and residences of parties.-Whe,re a prayer for a citation incorrectly.
states the first initial of the defendant in error, but the initials are correct elsewhere in
the petttton, and the citation was issued in the correct name, the error was a clerical
one, which does not require a dismissal of the writ. J. M. Radford Grocery Co. v.

Owens (Civ. App.) 15� S. W. 453.
A petition for a writ of error m:ust state the names of the parties adversely inter

ested in the judgment. State v. Dayton Lumber Co. (Ctv. App.) 164 S. W. 48.
Waiver of defects.-Under this article, a p-etition for a writ of error may be waived

by the parties. Farmers' State Bank of Newlin v. Bell (Giv. App.) 176 s. W. 922.

Parties to writ of error--Necessary partles.-A codefendant not adversely interested
to plaintiff in error need not be joined in the petition. McPhaul v. Byrd (Civ. App.) 174
S. W. 644.

Dismissal for failure to Join necessary parties or' for defects In petltion.-When a

party' adversely interested to plaintiff in error is not joiped in the petition, failure to
file .a, motion to dismiss does not necessarily confer jurisdiction, as 'the court may dis
miss of its own motion. McPhaul v. Byrd (Civ. App.) 174 s. W. 644.

A mistake in the description of land specified in the judgment in a petition in error

held not ground for dismissal of the writ. Id.

Art. 2089. [1392] [1392] Error bond.
Time for filing bond.-Under Vernon's Sayles' Ann. Civ. St.. 1914, arts. 2089-2090,

governing the error bond and citation in error, the petition for writ of error and the
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bend for costs must be filed before issuance of the citation. Rounds v. Coleman (Clv.
ApP.) 185 S. W. 640.

,

Cost bond on appeal operating as error bond.-A cost bond on appeal becomes in

operative on the dismissal of. the appeal and on payment of the costs, and it cannot be

treated as a bond on writ of error, though the sureties present affidavits reciting that

they intend the bond to be operative on writ of error. Kolp v. Shrader (Civ. App.) 168

S. W. 464.

Art. 2090. [1393] [1393] Citation in error.

Cited, Farmers' State Bank of Newlin v. Bell (Civ. App.) 176 S. W. 922.

Citation In error--Tlme of Issuance.-Under Vernon's Sayles' Ann. Civ. St. 1914,
arts. 20'89, 2000, governing the error bond and citation in error, the petition for writ of

error and the bond for costs must be filed before issuance of the citation, and where
citation and service thereof were defective because citation issued before filing of the
error bond, the Court of Appeals is authorized to strike the appeal from its docket.
Rounds v. Coleman (Civ, App.) 185 S. W. 640..

Art. 2091. [1394] [1394] Form and requisites of citation.
Cited, Farmers' State Bank of Newlin v. Bell (Civ. App.) 176 S'. W. 922.

Art. 2092. [1395] [1395] Service and return of.
Necessity of servlce.-A court of Civil Appeals has no jurisdiction to, entertain a

writ of error, unless citation has been legally served .on the defendant in error or serv

ice accepted. Webster v. International & G. N. Ry, Co. (Civ. App.) 184 S. W. 295.
Until citation issues for defendant in error and service thereof is had, the case is

improperly filed in a Court of Civil Appeals. Rounds v. Coleman (Civ, App.) 185 S. W.
640'.

Manner of service.-Under arts. 20'92, 20'95, held, that the appellate court was with
out jurisdiction where, without any showing that the officer was unable to serve the
defendants in error, citation was served directly on their counsel. Mims v. 'Foster (Civ.
App.) 177 S. W. 513.

Art. 2095. [1398] [1398] Service on the attorney of record.
Service on attorney of record.-tInder this article, service of eitation in error upon

party's attorney, instead of upon the party who resided in the county where the case

was tried, was invalid and did not confer jurisdiction upon the Court of Civil Appeals.
First Nat. Bank of Knox City v. Lester (Civ. App.) 179 S. W. ,�84.

When attorney' may be served.-Under Vernon's Bayles' Ann. Civ. St. 1914, arts.
20'92, 20'95, held, that the appellate court was without jurisdiction where, without any

showing that the officer was unable to serve the defendants in, error, citation was serv
ed directly on their counsel. Mims v. Foster (Civ. App.) 177 s. W. 513.

Under arts. 20'95 and 20'99, service of citation on a writ of error upon attorney of
parties and upon guardian of infant heirs of deceased defendant not found in county
was sufficient. Jolly v. Brown (Civ, App.) 188 S. W. 972.

Art. 2096. [1399] [1399] Service in other modes.
Service on corporation.-Under the statute, citation in error held properly served on

general manager of domestic corporation's business. Garner v. Jamison (Civ. App.) 162
S'. W. 940.

Art. 2097. [1400] [1400] Cost bond on appeal or writ of error.
Cited, Willis v. Keator (Civ. App.) 181 S. W. 556,; Doolen v. Hulsey (Civ. App.) 18S:

S. W. 10.0'9.
'

1. Necessity of 'bond.s--Where the appellee did not perfect an appeal by executing
an appeal bond as to certain defendants, appellee's cross-assignment attacking the
judgment in favor of such defendants against him cannot be considered. Wright v.
Bott (Civ. App, ) 163 S. W. 360' .

. 7. Parties to bond-Obligees.-Parties adversely interested in the judgment must
be made obligees in the bond in proceedings to obtain a writ of error. State v. Dayton
Lumher Co. (Civ. App.) 164 S. W. 48.

Though the statute authorizes an appeal from an interlocutory order refusing an

injunction, the appeilate court cannot consider appeal from such order, where the de
fendants are not named as payees in the appeal bond. Barker v. Wilson (Civ. App.)
189 S. W. 748.

8. --. Obligors.-Under a petition, for a partnership receiver, showing that the
Indlviduak-derendarrts are the real par ties in interest, an appeal bond in the firm name
of defendants, but not in their individual capacity, is insufficient. Style v: Lantrip
(Civ. App.) 171 S. W. 786.

12. Amount of' bond.-A writ of error bond should be double the amount of the
probable costs, as fixed by the clerk. Rounds v. Coleman (Civ. App.) 185 S. W. 640'.

Under arts. 20'78, 20'84, 20'9.7, 210'1, it is the duty of the trial court to fix the amount
of supersedeas bond on appeal from a prohibitory injunction, and it may be enforced by
mandamus. .lEtna Club v. Jackson (Civ. App.) 187 S. W. 971.

14. Sufficiency of bond-In generaf.-A cost bond on appeal becomes inoperative on
the dismissal of, the appeal and on payment of the costs, and it cannot be treated as a
bond on writ of error, though the sureties present affidavits reciting that they intend the,
bond to be operative on writ of error. Kolp v. Shrader (Civ. App.) 168 S. W. 464.

Clerical defects in an appeal bond as to the number of the judicial district of a

county named in which the action is pending do not deprive the appellate court -or ju":'
risdiction to hear the appeal. Birchfield v. Bourland (Civ. App.) 187 S. W. 422.
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Art. 2098.
bond.

[1401] [1401] Appeal, etc., by party unable to give cost

Proof before county Judge or court in Slesslon.-Where appeal is taken on a pauper's
oath and the record fails to show that proof thereunder was made to the county judge
while the court was in session, the appeal will be dismissed. Rhodes v. Coleman-Fulton
Pasture Co. (Civ. App.) 185 s. W. 355.

.

Requisites and sufficiency of affidavit.-An affidavit in lieu of an appeal bond stating
the style and number of suit,. the date of the judgment, and the court wherein it was
rendered is sufficient in form to give jurisdiction. Ford v. Johnston (Clv, App.) 164 S.
W.424.

Defendant sued on a note, and to foreclose a mortgage, was not legally required to
appeal from the judgm(:lnt in favor of his codefendant and against himself for conversion
of the mortgaged property, and his failure to do so would not make his pauper's oath
insufficient on appeal from the judgment for plaintiff against himself. ld.

Affidavit of appellant's inability to pay costs on appeal, made by her attorney before
a notary public, held insufficient, under this article. Jesse French Piano & Organ Co. v.
EUiott (C1v. App.) 166 S. W. 29.

Where attempt is made to perfect appeal after the term at which judgment is ren

dered, the pauper's oath must be made before the judge of the county court wherein the
appellant resides, and, if the court trying the case is in session, proof must be made be
fore the court and not the judge. Rhodes v: Coleman-Fulton Pasture Co. (Civ. App.) 185
S. W. 355.

Where a case was tried in county court, affidavit that appellants were unable to pay
costs of an appeal or give security, made before judge who tried case, during term of
court, held sufficient, though the court was not in open session. Morrison v; Brooks (Civ,
App.) 189 S. W. 1094.

An affidavit held not insufficient because sworn to by only one of two appellants. ld.

Proof of inability.-An affidavit for an appeal in forma pauperis executed before a

notary public, but to which was attached no certificate of the county judge or the judge,
trying the case showing proof of inability to pay t.he costs, was not a sufficient compli
ance with this article. Missouri Pac. Ry. Co. v. Cheek (Ctv, App.) 159 S. W. 427.

A writ of error will be dismissed, where plaintiff in error neither filed an appeal bond
nor made proof of her inability to pay the costs on appeal, as a.uthortzed by this article.
Jesse French Piano & Organ Co. v. Elliott (Civ. App.) 166 S. W. 29.

Under this article, nonresident seeking to appeal as pauper must make proof of in
ability to give required security before trial court, and certificate of county judge of
another state is of no legal value. Ridling v. Fannin County (Civ. App.) 190 S. W. 251.

Contesrt.-Where nonresident seeking to appeal as pauper did not prove inability to

give security before trtar court, as required by this article, defect is fundamental, of
which Court of Appeals is required to take notice without action by opposing party.
Ridling v. Fannin County (Civ. App.) 190 s. W. 251.

Art. 2099. [1402] [1402] Appeal or writ of ,error, perfected, when.
Cited, Rushing v. Citizens' Nat. Bank of Plainview (Civ. App.) 160 S. W. 337.

Appeal perfected when.-See Simpson v . Alexander (Civ. App.) 183 S. W. 852.
The filing of a petition for writ of error and bond with the clerk of the lower court

. causes the case to be pending in the appellate court from that date. Cruz v. State, 76
Cr. R. 32, 172 S. W. 235.

Effect of transfer to appellate court-In general.-The deposition of a witness whose
conviction for murder was suspended by appeal at the time of the taking of the depo
sition becomes incompetent for use at a trial after such conviction has been affirmed.
Berry v. Godwin (Civ. App.) 188 s. W. 30.

Powers and proceedings of lower court.-Where defendant in a suit by a tenant
in common for contribution was found to have no interest in the land, but his name was

omitted from the judgment of dismissal by mistake, the district court had the right, at

any time before final judgment in this court, to correct the mistake and render such
judgment nunc pro tunc as should have been rendered. Stephenson v. Luttrell (Civ.
App.) 160 S. W. 666.

When an appeal is perfected during a term of the trial court, that court, during its

term, can make orders in the case and revoke the judgment from which the appeal was

taken. Boynton v. Brown (Civ. App.) 164 S. W. 897.
When an appeal is perfected during a term of the trial court, that court, during its

term, can make orders in the case and alter or revise the judgment from which the ap

peal was taken. ld.
After appeal from an interlocutory order on an application for a temporary writ of

injunction, the trial judge cannot change his order or exercise any jurisdiction whatever
over it. ld.

The district court has jurisdiction to correct the record, notwithstanding an appeal
has been perfected and the transcript filed in the Court of Civil Appeals. Neville v. Mil
ler (Civ. App.) 171 S. W. 1109.

An appeal held to deprive the trial court of jurisdiction, so that an unsuccessful de
fendant could not procure an injunction in the trial court preventing enforcement of the

judgment. St. Louis Southwestern Ry. Co., of Texas v. Sterling (Civ. App.) 175 S. W.
1128.

An appeal or writ of error clothes the appellate court with exclusive jurisdiction of
the case, and, the lower court cannot make any orders in reference thereto excepting those
necessary to protect the subject of the appeal. Birchfield v. Bourland (Civ. App.) 187 S.
W.422.

Abandonment of appeat.i--Where the appellate court has acquired jurisdiction by filing
of an appeal bond by two appellants, pursuant to arts. 2084, 2099, one appellant cannot
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defeat such jurisdiction by thereafter erasing his name from the bond. Scott v. Fields
(Clv. App.) 170 S. W. 139.

Service of citation on attorney.-See Jolly v. Brown (Civ. App.) 188 s. W. 972, note
under art. 2095.

Art. 2099a. Revival against successor of officer against whom judg
ment in mandamus or injunction has been rendered and appeal perfected;
motion to make successor a party.-That hereafter when any suit in man

damus or injunction is brought against any person holding any public
office, in this State, in his official capacity, and after final trial and judg
ment in the trial court, and notice of appeal to the Court of Appeals or

Supreme Court has been given in such cause, and if such person for any
reason should vacate such public office, such suit shall not abate but his
successor to such office may be made a party thereto by a motion setting
out such facts and showing in such "'motion that he has demanded such
successor to such office to do or to refrain from doing such official act
as such suit is based upon and such successor has failed or refused to

comply with such demand and duly verified, by any person or his at

torney, who is a party to such suit, and file the same in the court in
which such suit is pending, giving the name and location of such suc

cessor. [Act March 30, 1917, ch. 158, § 1.]
Explanatory.-Sec. 4 repeals all laws in conflict. Sec. 5 is the emergency clause, and

reads as follows: "Sec. 5. That the fact there is no law now in this State after a cause
of mandamus or injunction against any person holding any public office, in his official
capacity, to compel him to do some official act or to prohibit him from doing some offi
cial act, and after such cause has been finally tried and on appeal to the Court of Appeals
or Supreme Court, and should such person vacate his office during such appeal, by ex

piration, resignation, death or otherwise, to make his successor a party to such suit, but
the courts of this State have in such cases held that such suit abates; and the further
fact that most public officers of this State have two year terms, unless re-elected, and
on account of the such short term of office, and on account of the crowded conditions of
the Court of Appeals and Supreme Court of this State being so far behind, and that jus
tice demands that some law should be enacted whereby such suits against public officers
should not abate, but being an official act, his successor should be made a party to such
suit and the same may be prosecuted and determined right and justly to all parties, and
that right and justice may be done, creates an emergency and an imperative public ne

cessity that the constitutional rule requiring bills to be read on three several days be sus

pended, and this Act take effect and be in full force from and after its passage, and it is
so enacted." The title of the act reads as follows: "An Act providing that in all suits
of mandamus and injunctions against any person holding any public office in this State,
and in his official capacity, after final trial and judgment in the trial court and after no

tice has been given of appeal to the Court of Appeals or the Supreme Court, should such
person vacate his office such suit shall not abate; providing that his .successor to such

public office may be made a party by motion, and regulating same; providing for charg
ing court costs and creating an emergency." A reading of this act as a whole seems to
create some doubt as to the extent of its operation. It is not certain whether the pro
ceedings for revival are to take place in the trial court or in the appellate court. The
title of the act, which is the test of its operation, confines the remedy to a case in which
judgment has been rendered and notice of appeal given. The act cannot apply, therefore,
to original proceedings commenced in the appellate courts. If the .revival proceedings
are to take place in the appellate court after the cause has reached there by appeal, the
act would seem to properly belong to this chapter. On the other hand, if such proceed.
ings are to be taken in the trial court, it would be more appropriate to place the act in

chapter 7 of title 37, relating to abatement of causes in the district and county courts.
Took effect 90 days after March 21, 1917, date of adjournment.

Art. 2099b. Clerk shall cause motion to be served on parties.-That
in all such cases when such motion is filed the clerk of the court shall

immediately proceed to have same duly served on all parties to such suit
as in motion of other cases, unless same is waived. [Act March 30, 1917,
ch. 158, § 2.]

Art. 2099c. Court shall proceed to determination of case and render

judgment and enforce same; costs.-That in all such cases, after service
is duly perfected or waived by the parties, the court in which such suit
is pending shall proceed to hear and determine same, and render such
judgment, order or decree as may be right and proper, and same as if
such successor was the original official party thereto, and such judgment,
order or decree, shall be enforced by the court and such successor shall
be bound thereby; provided that such successor in such cases shall not
be liable for any costs in such cause that has accrued prior to the time'
he was made a party thereto. [Act March 30, 1917, ch. 158, § 3.]

,
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Art. 2100. [14031 [1403]
does not suspend execution.

Payment of proceeds of sale to party.-Where after judgment decreeing certain mon
eys in the hands of the clerk to one of the parties the other appeals and files his cost
bond, but files no supersedeas bond, it is the duty of the clerk to pay over the money
to the successful party as directed, and in a suit to foreclose a chattel mortgage an ap
peal without supersedeas held not to excuse the clerk from paying the proceed� of the
property to one of the defendants as directed by a judgment of dismissal, though the lien
of the mortgage attached to the proceeds in the hands of the clerk. Willis v. Keator
(Civ. App.) 181 S. W. 556.

Art. 2101.

Appeal, etc., on cost bond or affidavit

[1404] [1404] Supersedeas bond.
Cited, Willis v. Keator (Civ. App.) 181 S. W. 556; Abilene Independent Telephone &

Telegraph Co. v. Southwestern Telegraph & Telephone Co. (Civ. App.) 185 S. W. 356.
Right to supersedeas.-Under arts. 2078, 2084, 2097, 2101, giving a right to appeal from

every final judgment in Civil Cases, and providing for bonds, a prohibitory injunction
may be suspended during appeal by supersedeas bond. .l.Etna Club v. Jackson (Civ. App.)
18� S. W. 971.

Amount of bond.-Under Rev. St. 1911, arts. 2078, 2084, 2097, 2101, it is the duty of
the trial court to fix the amount of supersedeas bond on appeal from a prohibitory in
junction, and it may be enforced by mandamus. .l.Etna Club v. Jackson (Civ. App.) 187
S. W. 971.

Execution of bond.-Signers of the supersedeas bond on condition that other signa
tures should be obtained before it was filed, having delivered the bond .to the appellant
without notifying the clerk of the condition, held estopped to deny the validity of the
bond because it was filed without performing the condition. Rushing v. Citizens' Nat.
Bank of Plainview (Civ. App.) 160 S. W. 337.

That a married woman who was a party could not legally sign the supersedeas bond
did not affect its validity if the sureties were sufficient. Duller v. McNeill (Civ. App.)
161 S. W. 45.

Quashing supersedeas bond.-Under art. 1593, the Court of Appeals, on an application
by sureties on a supersedeas bond to quash the same, has power to hear proof dehors the
record as to the validity of the bond. Rushing v. Citizens' Nat. Bank of Plainview (Civ.
App.) 160 S. W. 337.

Accrual of liability on bond.-Upon decree foreclosing lien on land, with a money
judgment against certain defendants, but not against appellants, supersedeas bond under
this article, partaking to some extent of the nature of a cost bond under article 2097,
and of the supersedeas bond under article 2102, held Jnaufflcient, where money judgment
exceeded ,the penalty denominated. Doolen v. Hulsey (Civ. App.) 188 S. W. 1009.

'

Extent of liability.-Evidence, in action on bond staying execution of judgment of
foreclosure of mortgage on traction engine held to sustain finding that its actual value
and sale price at time of sale was greater, than at time sale was stayed. The measure

of damages, if any, recoverable on such bond is the difference between the amount the
property would have sold for when bond was given and amount it did sell for, and where
no interest was, sought to be recovered, eo nomine, plaintiff was not entitled to interest
from execution of bond. Port Huron Engine & Thresher Co. v. McGregor (Civ. App.)'
174 S. W. 848.

Where supersedeas bond for appeal from judgment' foreclosing chattel mortgage was

conditioned to perform judgment of Court of Civil Appeals, and judgment was affirmed,
sureties are liable only for costs. Ferrell-Michael Abstract & Title Co. v. McCormac
(Clv. App.) 184 S. W: 1081.

,

Under this article, appellants, where the bond is in statutory form,' are not necessa

rily required to pay the judgment in event of defeat, as the bond is merely, one of in

demnity, aad not' one of penalty for the amount of the money judgment. Doolen v. Hul

sey (Civ. App.) 188 S. W. 1000�
Art. 2102. [1405] [1405] Supersedeas bond, where judgment is

for land or other property.
See Doolen v. Hulsey (Civ. App.) 188 S. W. 1009; note under art. 2101.
Cited, Abilene Independent Telephone & Telegraph Co. v. Southwestern Telegraph &

Telephone Co. (Civ. App.) 185 S. W. 356.

Art. 2103. [1406] [1406] Judgment stayed and execution super
seded.

Scope and effect as stay.-An appeal under a supersedeas bond from' an interlocutory
order appotnttng a receiver stays all further proceedings in the

.

trial court and suspends
the functions of the receiver. Abilene Independent Telephone & Telegraph Co. v. South
western Telegraph & Telephone Co. (Civ. App.) 185 S. W. 356.

Though no order was entered below on dissolving a temporary restraining order sus

pending the judgment of the court during appeal, the injunction was not in force pending
appeal, where a supersedeas bond in the ordinary form was filed. Rogers v. Ivy (C1".
App.) 191 S. W. 728.

Art. 2104. Amendment of appeal bond.
Amendment or substitution of bond-I n general.':_Where the clerk's failure to copy

the appeal, bond and transcript was not discovered until appellee moved to dismiss for

that reason, which motion was not filed within 30 days from the time the record was

filed, as required by Court of Civil Appeals Rule 9 (142 S. W. xi), so as to make it im

possible for appellant to move to amend within the time required by Rule 8 (142 S. W.

xi), held that the Court or Civil Appeals would permit the bond and transcript to be filed
as a part of the record. Tompkins v. Pendleton (Civ. App.) 160 S. W. 290.

This article does not permit the filing of a bond 'in the appellate court for the first
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time, and there must be at least an attempt to comply with the statute, and when that
is done a defective bond may be remedied by leave of court. Kolp v. Shrader (Civ. App.)
168 S. W. 464.

Under this article, held that, on filing of defective appeal bond giving Court of Civil
Appeals jurisdiction, appellee should have filed timely motion pointing out defect, where
upon appellant might have amended. Crawford v. Wellington Railroad Committee (Civ.
App.) 174 S. W. 1004.

Where a bond for appeal from a judgment of justice court did not appear to have been
flIed or approved, it is not a defective bond within this article, which may be corrected
by amendment or for which a new bond may be SUbstituted. Texas & P. Ry. Co. v. Mid
land Mercantile Co. (Civ. App.) 181 S. W. 270.

-,- Does not apply to pauper affidavits.-This article does not authorize the filing
of a new affidavit in lieu of an appeal bond, where the one filed with the petition in error

1s defective. French Piano & Organ Co. v. Eilliott (Civ. App.) 166 S. W. 29.

Art. 2105. [1407] [1407] State, county, etc., not to give bond.
See Simpson v. Alexander (Civ. App.) 183 S. W.852.
Head of department.-That appellants, who were personally enjoined, filed a personal

bond, though, as agents of the commissioner of insurance, they could appeal under this
article, without bond, is no ground for dismissal. Collier v. Smith (Civ. App.) 169 S. W.
1108.

'

Art. 2106. [1408] [1408] Of executors, etc.
Appeal In individual capaclty.-Under arts. 2106, 3633, held that, on an appeal by one

in her individual capacity, the transcript was filed in time when filed within 90 days after
she filed her appeal bond, though more than 90 days after notice of appeal, wherein she
erroneously stated that she appealed as administratrix as well as in her individual capac
ity. Reeves v. Fuqua (Civ, App.) 183 S. W. 34.

Art. 2107. [1409] [1409] Executor, etc., may take appeal or writ
of error.

Appeal by admf nlstr-atorv=-Under this article, where insane person was represented at
trial by guardian who was satisfied with judgment against her, and did not appeal, ad
ministrator of such insane person, latter having died, withrn a year after the judgment
was authorized to sue out wrtt of error. Lauraine vvMa.ateraon (Civ. App.) 193 S. W. 708.

Art. 2108. [1410] [1410] Transcript to be made out and delivered.
See Simpson v. Alexander (Civ. App.) 183 S. W. 852.

Art. 2109. [1411] [1411] Transcript to contain all proceedings,
except, etc.

3. Matters to be shown by transcript-In general.-Where the transcript fails to dis
close any order overruling exceptions, the appellate court will only consider the question
of fundamental error. Pierce Fordyce Oil Ass'n v. Woods (Civ. App.) 180 S. W. 1181.

Appellees motion, to strike a paper filed in the Court of Civil Appeals, purporting to
be the conclusions of fact and of law of ,the trial court, but not made a part of the tran
script" will be granted. Hester v. Baskin (Civ. App.) 184 S. W. 726.

Under arts. 2109, 2110, transcript on appeal from default judgment against sureties on

replevin bond held not to show the facts necessary to authorize the judgment, and- hence
to make no case on appeal. Palomas Land & Cattle Co. v, Good (Civ, App.) 184 S. W.
805.

7. Scope and contents of transcript.-A motion to dismiss a suit, which is set out in
full in the bill of exceptions, need not be copied in the transcript. Pecos & N. T. Ry,
Co. v. Porter (Civ. App.) 158 S. W. 564.

'

Where error was assigned to the overruling of a motion to dismiss the suit on the
ground of changed cause -of action in the amended petitions, the original and amended
petitions should be set outtn the transcript, but need not be in the bill of exceptions. Id.

10. Clerk's ceMlficate and indorsement.-Under arts. 2109 and 2114, a certificate that
the transcript is a correct copy as "per order filed" is defective. Gutheridge v. Guther
idge (Civ. App.) 159 S. W. 452.

A certificate that a transcript is a "true and correct" copy is not defective for failing
to state that it is a "full" copy under arts. 2109, 2114, and district and county court rule
94 (142 S. W. xxiv), providing for the requisites of a transcript and certificate. J. M�
Radford Grocery Co. v. Owens (Civ. App.) 159 S. W. 453.

Under. this article a certificate which states that the transcript contains all the pro
ceedings, except the injunction bond, is defective. Id.

11. Effect of omlssions.-Where the transcript did not show that any default judg
ment was ever rendered, the Court of Appeals cannot review an assignment complaining
of an order vacating the default.. Johnson v. Conger (Civ. App.) 166 S. W. 405.

Though the transcript is silent, the citation issued by the justice is not necessarily
regarded as the pleading on which the cause is submitted to the inferior court. Chicago,
R. 1. & G. Ry. Co. v. Gladish (Civ. App.) 175 S. W. 863.

Where a motion to dismiss an appeal from the district court in a proceeding brought
in the probate .court does not 'complain that the file marks of the district clerk are not
noted on the transcript, and that a certificate of the clerk of probate court that certain
proceedings were had in that court is lacking, such omissions will be deemed waived.
Reeves v. Fuqua (Civ. App.) 183 S; W. 34.

Finding of court that suit was tried in justice court and appeal duly Perfected to
county court held not to supply omission of transcript of proceedings on appeal to Court
of Civil Appeals. Patrick v . Pierce (Sup.) 183 S. W. 441.

The requirement of arts. 2109, 2110, as to the transcript on appeal,' cannot be supplied
by the recitation in the judgment: Palomas Land & 'Cattle Co; v. Good (Civ. App.) 184
S. W. 805.
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13. Correction of transcript.-Under Court of' Civil Appeals rules 1 and 8 (142 S. W.
x, xi), concerning the 'amendment of a transcript, the court may permit an appellant to
withdraw a transcript, which is defective for not containing the injunction bond, for cor
rection. J. M. Radford Grocery Co. v. Owens (Civ. App.) 159 S. W. 453.

Court of Civil Appeals Rules 8 and 11 (142 'S. W. xi) requiring .motions to amend the
transcript, necessitated by irregularity in bringing the case into the appellate court to, be
filed within 30 days after the case is filed in the Court of Civil Appeals, should not be
arbitrarily construed so as to defeat the ends of justice. Tompkins v. Pendleton (Civ.
App.) 160 S. W. 290.

Where the clerk's failure to copy the appeal bond and transcript was not discovered
unttl appellee moved to dismiss for that reason, which mation was not filed within 3(}
days from the time the record was filed, as required by Court of Civil Appeals rule 9 (142
S. W. xi), so as to make it impossible for appellant to move to amend within the time
required by Rule 8 (142 S. W. xi), held that the Court of Civil Appeals would permit the'
bond and transcript to be filed as a part of the record. Id.

Appellate courts may not make corrections in the record, and any application for cor
rection must be made to the trial court and a proper transcript brought to the appellate
court. IDaton v. Klein (Civ. App.) 174 S. W. 331.

Under rules 8 and 11 of the Courts of Civil Appeals (142 S. W. xi), held, that motion
to correct record would be denied because too late and as showing no necessity for cor
rection. Crawford v. Wellington Railroad Committee (Civ. App.) 174 S. W. 1004.

Under Court of Civil Appeals rule 22 (142 S. W. xii), each party to an appeal must see
that the transcript is properly prepared, and after submission the court will not permit
a correction of the record. City Nat. Bank v. Watson (Civ. App.) 178 S. W. 657.

Even where there is' a record to correct, an application to amend it is too late after
judgment in the Court of Civil Appeals. Hamilton v. E.iland (Civ. App.) 181 S. W. 260.

Under Court of Civil Appeals rule 1 (142 S. "'T. x) , and rule 22 as amended (142 S. W.
xii), appellant should be notified of omission of transcript of proceedings on appeal from
justice court and given opportunity to correct record. Patrick v. Pierce (Sup.) 183 S.
W. 441.

Under Court of Civil' Appeals rule 1 (142 S. W. x), and rule 22 as amended (142 S. W.
xii), appellant should be notified of omission from transcript of proceedings on appeal
from justice court and given opportunity to correct record. Id.

Opportunity should be given for correcting the record before reversing the judgment
of the county court for failure to show it obtained jurisdiction on appeal from a justice.
Hamilton v. Hannus (Civ. App.) 185 S. W. 938.

Under rule 1, and rule 22, as amended (142 S. W. x, xit) ,' appellant should be given
an opportunity to perfect the record before ruling that. county court had no jurisdiction
of appeal from justice court. Texas Glass & Paint Co. v. Darnell Lumber Corp. (Civ.
App.) 185 S. W. 965.

Motion to amend the record presented the day preceding submission of the. case with
no .excuse offered for the' delay will be overruled under rule 22 for Courts of Civil Appeals
(142 S. W. xii), providing that parties should see before submission that the record is

properly prepared, etc. Huling v. Moore (Civ. App.) 194 S. W. 188.

16. Conclusiveness and effect of transcrlpt.-On error to review judgment by default

against a surety, where, judgment recites surety filed no answer, but transcript contains
an answer marked as having been filed before rendition of judgment, recital in judgment
was conclusive. Shaw v. Southland .Life Ins. Co. (Civ. App.) 185 S. W. 915.

20. Presumption as to matters not shown.-See notes under art. 3687, rule 12, notes
77-105.

Art. 2110. [1412] [1412] Citation and return omitted, when.
Cited, Gutheridge v. Gutheridge (Civ. App.) 159 S. W. 452; Palomas Land & Cattle

Co. v. Good (Civ. App.) 184 S. W. 805.
'

Omission of citation and return.-A default judgment against a defendant will be re

versed where the record fails to show service of citation other than by the recital thereof
in 'the judgment. Bonner Oil Co. v. Gaines (Civ. App.) 179 S. W. 686.

Where the record contains no citation showing due service' or an appearance by de
fendant, judgment by default will be reversed on appeal, though the judgment contains a

recital that defendant Was duly served. Gilles v. Miners' Bank of Carterville, Mo. (Civ.
App.) 184 S. W. 284,'

Art. 2111. [1413] [14'13] Omission of unimportant proceedings,
when.

Cited, Gutheridge v. Gutheridge (Civ. App.) 159 S. W. 452.

Presumption of agreement.-Under this article, held that an appeal from the district
court should not be dismissed because the record failed to contain a certified transcript
from the county probate court; the presumption being that the omission was by agree
ment. Reeves v. Fuqua (Clv. App.) 183 S. W. 34.

Art. 2112. [1414] [1414] Agreed 'statement of pleadings and

proof.
Cited, Gutheridge v. Gutheridge (Civ. App.) 159 S. W. 452; Btone -v. Robinson (Civ.

App.) 180 S. W. 135; Palomas Land & Cattle Co. v. Good (Civ. App.) 184 S. W. 805; Light
v. Hart (Civ. App.) 193 S,. W. 740.

-

Art. 2113. [1415] [1415] Transcript must contain what.
Cited, Overton v. Colored Knights of Pythias (Civ. App.) 163 S. W. 1053.

Scope and contents of tr-anscr-lpt-e-Oopy of final JLidgmerit.':_Uhder 'art. 2078, transcript
on appeal from county court must show a final judgment. Cisco Oil Mill v. Shepherd
(Civ. App.) 176 S. W. 822; Southwestern Traction Co. v. Melton (Ctv, App.) 166 S. W.
363.

.
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Where there is no copy of the transcript from 'the justice's court in the record, or of
the appeal bond filed in that court, the record of the court of civil appeals does not show
jurisdiction in the county court. Freeman v. Miller (Civ. App.) 160 S. W. 126.

If the transcript contains no judgment or record entry showing a ruling on a demur
rer to the peti lion, the ruling cannot be reviewed, though shown by a bill of exceptions
reserved thereto. Hales v . Peters (Civ. App.) 162 S. W. 386.

Where. the transcript contained no copy of the final judgment, as required by this
article, an appeal from an interlocutory order striking or dismissing the plea in reconven

tion, germane to .the suit, will be dismissed for want of jurisdiction. Beardsley v. Smith
(Clv. App.) 178 S. W. 692.

The transcript on appeal from the county court in a case originating before a justice
should show rendition of judgment and giving appeal bond in justice court, necessary for
jurisdiction of county court. Hamilton v. Hannus (Civ. App.) 185 S. W. 938.

-- Appeal bond.-Under this article, an appeal from an order denying a temporary
injunction must be dismissed where the transcript shows no appeal bond and none was

filed within 15 days from the order. Baker v. Griffin (Civ. App.) 180 S. W. 907.
-- Assignment of errors.-Under arts. 1607, 1612, 2113, held, that a. transcript not

containing copy of assignment of errors and not disclosing reversible error on its face re

quired an affirmance. English v. Allen (Civ. App.) 173 S. W. 1172.
Under rule 101 District and County Courts (159 S. W. xi), cross-assignments of error

need not be copied in the transcript, and an objection that they were not filed in the trial
court without other showing· is not sufficient to prevent their consideration. Yates v.
Watson (Civ. App.) 187 s. W. 548.

Art. 2114. [1416] [1416] Clerk's certificate and indorsement.
Clerk's certificate and Indorsement.-Under arts. 2109 and 2114, providing for the con

tents of a transcript of record, and that the certificate thereof should state whether the
transcript was prepared under articles 2110, 2111 and 2112, providing for a partial tran
script in certain circumstances, a certificate that the transcript is a correct copy as "per
order filed" is

-

defective. Gutheridge v. Gutheridge (Civ, App.) 159 S. W. 452.
A certificate that a transcript is a "true and correct" copy is not defective for failing

to state that it is a "full" copy under arts. 2109, 2114, and district and county court rule
94 (142 S. W. xxiv), providing, for the requisites of a transcript and certificate. .J. M.
Radford Grocery Co. v. Owens (Civ. App.) 159 S. W. 453.

Under Rev. Civ. St. 1911, art. 2109, requiring a transcript to contain a full and correct
copy of all of the proceedings, a certificate which states that the transcript contains all
the proceedings, except the injunction bond, is defective. rd.

Art. 2115. [1417] [1416a] Briefs filed in courts below and notice

given.
Time for filing.-Where a case on appeal was set for submission on April tst, and ap

pellant, in violation of the court rules, did not file its brief until March 23d, nor deliver
a copy to appellee until March 24th, appellee was not required to brief the case within
the limited time, but could have the appeal dismissed. Weston v. Patterson (Civ, App.)
165 s. W. 1194.

Sufficiency of fillng.-Under this article and rule 39 of the Court of Civil Appeals (142
S. W. xiii), where appellant presented a folded paper not indorsed to the Clerk of the
,county court for the file mark on .January 27th, but took it away and did not return it
to the clerk's office until March 25th, notice being given appellee on March 26th, the case

being set for hearing April 5th, there was not a sufficient compliance with the statute,
'and a motion to dismiss the appeal will be sustained. Harwood-Barley Mfg. Co. v. Mc-
Culloch (Civ. App.) 188 S. W. 263.

'

Notice of fillng.�In Court 'of Civil Appeals, appellee is not required to notify appellant
that his brief has been filed. Houston & T. C. R. Co. v. Derden (Civ. App.) 194 s. W. 489.

Excuse for failure to file in tlme.-Where plaintiff in error did not file briefs in ac

-cordanco with the statute, though it sent a copy to defendant, its motion, made the day
before submission, for leave to file briefs should be 'denied. Texas & P. Ry. Co. v. Cave
(Civ. App.) 173 s. W. 988, 1201.

Under this article, defects in appellant's brief were not excusable because of the sub
mission of the case shortly after it was filed. International & G. N. Ry, Co. v. .Jones
(Civ. App.) 175 s. W. 488.

Failure of appellant to file briefs within the time prescribed by this article, thereby
depriving appellee of rights granted by articles 1613, 1616, held not excused. Goodhue v.

Leckie (Clv. App.) 176 s. W. 647.
This article is directory, so that delay for good cause, prejudice not resulting, will not

cause dismissal. Kirby Lumber Co. v. Smith (Civ. App.) 185 S. W. 1068.

Waiver of filing or time of fillng.-Although agreements of parties for a time, beyond
that allowed by the law or the court, to file their briefs are not binding on the court, yet
they are binding upon the parties to the extent at least of preventing either from asking
for a dismissal on the ground that the other's brief was not filed within the time allowed.
Alexander v. Garcia (Civ, App.) 167 S. W. 1102.

, Where parties by an agreement on file in court abrogated rules with regard to the

filing of briefs, and the appellant did not object to the filing of appellee'a brief not pre
sented within time agreed, the clerk would be directed to file the, brier as of the date
when presented. Crawford v. Wellington Railroad Committee (Civ. App.) 174 s. W. 1004.

Effect of failure to file or file In tlme.-See Heiman v. State, 70 Cr. R. 480, 158 S. W.
276, and see notes under art. 1614.

Delay in filing brief of appellant held sufficient ground, under the rules for the dis
missal of the appeal on motion of the appellee. Galveston, H. & S. A. Ry. Co: v. Short
,(Civ. App.) 158 s. W. 175.

In view of a postponement granted to the appellee and of the absence of any allega
tion of injury or want of time to file a brief after service of appellant's brief, held, that
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a motion to dismiss on the' ground of delay would be denied. International & G. N. R.
Co. v. Walters (Civ. App.) 161 S. W. 916, judgment reversed on rehearing, 165 S. W. 525.

Where, though the parties stipulated on June 5th that appellant should have 90 days
in which to file briefs and that appellees should then have 90 days to file their briefs, ap
pellants did not file their briefs until December 8th, nine days before the appeal was set
for submission, the appeal will be dismissed. Brown v. Wm. Cameron & Co. (Civ. App.)
164 S. W. 425.

.

An appeal will be dismissed where, from press of busine'ss, appellant's counsel did not
file briefs within the time prescribed by this article and rule 39 for the Courts of Civil
Appeals (142 S. W. xiii), thus preventing appellee from filing a brief because of the short
ness of the time. State Fair of Texas v. Cowart (Civ. App.) 165 S. W. 1197.

Under Court of Civil Appeals rule 39 (142 S. W. xiii), where appellant failed to file
briefs in trial court, as required by this article, did not file briefs in appellate court until
two days before the day for submission, and withdrew and retained transcript until day
for submission, on motion, appeal must be dismissed. Pagach v. First Nat, Bank of Rose
bud (Civ. App.) 166 S. W: 50.

Where an appellant failed to file her brief in the district' court within the time lim
ited by this article, the appeal will be dismissed on motion, if the appellant fails to give
a sufficient excuse. Anderson v. Ineeda Laundry & Dye Works (Civ. App.) 167 S. W. 33:

Where plaintiff in error did not comply with this article, and district court rule 10�
(142 S. W. xxiv), the briefS must be stricken. Knight v. Simons (Civ. App.) 168 S. W.
1018.

.

Unless waived, Court of Civil Appeals should not, under this article and rule 29 for
the Courts of Civil Appeals (142 S. W. xii), without good cause be shown, consider an ap
pellant's brief, where not filed in the court below. Texas.& P. Ry. Co. v. Cave (Civ.
App.) 173 S. W. 988, 1201.

Where appellant's failure to file a copy of his brief before taking out the transcript,
as required by this article, was not injurious to appellee, the appeal would not be dis
missed therefor. Speer v. Rushing (Civ. App.) 178 S. W. 1012.

Where appellants failed to file briefs within the time provided in a stipulation, and
no error in law was apparent. on the record, judgment held to be affirmed. Richardson
v. Peden Iron & Steel Co. (Civ. App.) 179 s. W. 544,

Under rule 8 (142 S. W. xi) motion to dismiss for failure to file briefs in time not
filed within 30 days after filing the transcript is too late. Hamlet v. Lleicht (Civ. App.)
187 s. W. 1004.

Under this article and rule 39, RUles for the Courts of Civil Appeals (142 S. ·W. xiii),
Where appellants offer no. excuse for failure to file copy of brief in district court, appeal
must be dismissed. Hensley v. Pena (Civ. App.) 190 S. W. 247.

Where plaintiffs in error presented no excuse for not filing briefs. within time required
by statute, 'not giving defendant in error time to file briefs, cause will be dismissed un

der Rule 39 Court of Civil Appeals (142 S. W. xiii). Sheppard v. Evans (Civ. App.) 194
s. W. 483.

RECORD AND PROCEEDINGS NOT' IN RECORD'
1. Matters to be shown by record-Jurisdiction of lower cour-t.s--Bee art. 2078, note 9.
4. Presentation and reservation of grounds of revlew.-See art. 1639, note 7.

and other articles relating to particular matters.
Refusal of an alleged request to charge cannot be reviewed, where' the. record fails to

show that such a request was made. Pate v. Vardeman (Civ. App.) 158 S. W. 1183..
Where the record does not show any rultng on a demurrer and exceptions to the peti

tion, nor that any demurrer or exceptions were filed, an assignment complaining of the
refusal to sustain a demurrer and special exception cannot be considered. Clarke v. A. B.
Frank Co. (Civ. App.) 168 s. W .. 492.

.

Where the record did not. show that an exception was ever presented and ruled upon
in trial court, it would not be considered on appeal. Gulf, C. & S. F. Ry .. Co. v. King
(Civ. App.) 174 s. W. 960.

.

Assignments of error complaining of .the court's overruling of exceptions 'cannot be
considered where the record did not show that the exceptions were called to the attention
of the court. 'Oliver v. Oliver (Civ. App.) 181 S. W. 705.

Where record does not show appellant requested directed verdict, it cannot be urged
as error that such direction was not given. Village Mills Co. v. Houston Oil Co. of Texas
(Civ, App.) 186 S. W. 785.

Where it does not appear except by bill of exception that a plea in abatement for non

joinder of necessary parties was called to attention of court or action taken thereon. it
cannot be reviewed. First Nat. Bank v. Herrell (Civ. App.) 190 S. W. 797.

5.
.

Exceptions.-See notes under articles relating to particular matters.
9. -- Proceedings of Intermediate courts.-'-See art. 2078, note 9, and art. 2113.
13. Scope and contents of reccr-d-e-l nte·rlocutory orders.-Where record in suit to en

join obstruction of alley by owners contained no order to abate pending determination of
a similar suit, the assignments of error for .failure to sustain motion would be overruled.
Bowers v. Machir (Civ. App.) 191 S. W. 758.

14. -- Evidence.-·Where photographs were in evidence and a map was drawn on

the floor in front of the jury, the record on appeal should bring up the photographs and
make the testimony as to the map intelligible. Missouri, K. & T. Ry, Co. of Texas v.

Thayer (Civ. App.) 178 S. W. 988.
. 21. Defects, obJections, amendment, and correction-Effect of defects In general.

Motions to strike on ground that findings were not prepared as findings and had been ex

punged by trial court held to be overruled, as such matters should be brought before the
court by certiorari. Price v. J. B. Faircloth & Co. (Civ. App.) 181 S. W. 707.

Failure to file motion for a new trial within 2 days after verdict being an informality
relating to the manner of appeal which was waived by not filing 'of the motion within 30
days after the filing of the transcript, the motion for a new trial, even if filed too late
in the court below, is in the record for consideration for all purposes. Winnsboro Cotton
Oil Co. v. Carson (Civ. App.) 185 S. W. 1002.

.
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25. -- Amendment In appellate court.-See art. 2109, note 13.
27. Conclu,siveness and e'ffect, impeaching and contradicting-Conclusiveness of rec

ord.-Appellate court is bound by evidence in record on appeal. Johnson v. Johnson (Civ,
App.) 191 S. W. 366.

'

A judgment of a justice foreclosing, in an action on a note a lien on furniture, can

not be attacked on the ground that value of furniture was beyond the justice's jurisdic
tion, where the record on appeal to the county court showed that its value was less than
$150. Rober-tson v. Balkam (Civ. App.) 192 S. W. 583.

28. -- Conflict in r'ecor-dv-=A recital in a judgment dismissing one defendant that
such defendant had filed no answer is conclusive against the file mark on a paper in the
record purporting to be the answer of such defendant. Sanger v. First Nat. Bank of
Amarillo (Civ. App.) 170 S. W. 1087.

Upon dlsect attack by appeal or writ of error a recital in the judgment that defend
ant was "duly cited" does not prevail against the return on the citation in the record
showing affirmatively he was not duly cited. Grubbs v. Marple (Civ, App.) 185 S. W. 597.

29. -- Impeaching 01' contr-adtcttnov=A record, showing an appearance by a de
fendant, cannot be changed by an affidavit of plaintiff's counsel, which was first called
to the attention of the Court of Appeals on motion for rehearing. Baugh v.i Baugh (Civ.
App.) 175 S. W. 725.

-

I

31. Questions presented for review-Errors on face of record.-See notes under art.
1607.

32. -- JurisdictIon of lower court.-See art. 2078, note 9.
33. -- Venue.-An order, made in May, overruling appellant's plea of prlvilege,

will not be reviewed, where the only pleadings shown by the record are the first amended'
original petition filed in July and those filed afterwards, and the only evidence before the
court on appeal is that introduced upon the trial of the case in July. Wolfe City Milling
Co. v. Ward (Civ. App.) 185 S. W. 663.

'

36. --- Conduct of trial 01' hearlng.-Assignments complaining of improper argu
ment of counsel cannot be reviewed, where the argument was not shown by bills of ex

ception or the record proper. Clampitt v. St. Louis Southwestern Ry. Co. of Texas (Civ.
App.) 185 S. W. 342.

37. -"- Admissibility of evldence.-Where the entire record is not before this court,
it is unable to say whether the exclusion of material testimony 'was injurious. Clark &

Schaeffer, v. Gaar-Scott & Co. (Civ. App.) 163 S. W. 681.
Ari assignment of error in excluding testimony must be overruled, where the only

thing in the record with reference thereto is the testimony of the witness on his vofr
dire, which the record does not show was offered to the jury, or that the court refused
to allow it" to go to the jury, or, if so, that appellant excepted to such ruling. Graves v.

San Antonio & A. P. Ry. Co. (Civ. App.) 164 S. W. 1059.
Where the record on appeal does not show the materiality of excluded evidence, its

admissibility cannot be passed on by the appellate court. Texas Power & Light Co. v.

Burger (Civ. App.) 166 S. W. 680.
,

In absence of any record showing of the facts alleged as a basis of an objection to.
depositions', the appellate court cannot say that the court erred in its ruling. Kolp v. S.
F. Scattergood & Co. (Civ. App.) 185 S.-W. 329.

40. -'- Verdict, 'findings, 01" decislon.-Finding thli.t wife did not receive more prop
erty than she was entitled to as her community interest held not to be disturbed, where
value of land part of which was devised to her for life did not appear. Payne v. Farley
(Civ. App.) 178 S. W. 793.

46. Matters not apparent of record-Matters not Included or shown in gerieral.-The
appellate court will not go outside of pleadings to inquire into matters not properly be
fore the court, and which cannot affect the questions involved. Brown v. Uhr (Civ. App.)
187 S. W. 381.

It not- appearing how long the deposition had been on file, right to object at trial to,
form and manner of taking it is not apparent. Galveston, H. & S. A. Ry. Co. v. Packard
(Clv. App.) 193 S. W. 397.,

47. -- Matters appearing" otherwise than by record.-Under Court of Appeals Rule
'63 (102 Tex. xllx, 142 S. W. xxi), the sustaining of an exception to an allegation in tha
answer cannot be reviewed, where it appears only by bill of exceptions, and not in the
record proper. Ilseng v. Carter (Civ. App.) 158 S. W. 1163:

Affirmance of an appeal from a judgment of a justice will not be dismissed, though
the record did not show that the district court, to which the action was appealed, had
jurisdiction, Where the defects are supplied by certified copies. Ortiz v. Walker (Civ.
App.) 167 S. W. 831.

"

Where suit was instituted against city and others to enjoin payment of certain city
warrants, and an amended petition was filed and original petition discarded, court could
not be aided by reference to original petition where it did not appear on record. City
of Aransas Pass v: Usher (Clv.' App.) 191 S. W. 157. '

48. -- Evidence relatIng to questIon Involved.-See notes under art. 1593.
An ex parte document not made a part of the appellate record cannot be considered.

Moore v. Kelley (Civ. App.) 162 S. W. 1034.
-

An affidavit of counsel for plaintiff as to the dismissal of another suit cannot be con
sidered on appeal, being no part of the appellate record. Thomas Goggan & Bros. v.
Morrison (Civ. App.) 163 S. W. 119.
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CHAPTER TWENTY-ONE

Art.

CERTAIN INTERLOCUTORY PROCEEDINGS, ETC.

1. MOTIONS

2118. Motion docket.
2123. Disposed of, when.

3. RECEIVERS

2128. When receivers may be appointed.
2129. Who disqualified to act as receiver.
2133. Receiver's power.
2135. Application of funds in hands of re

ceiver, and claim's preferred.
2137. When property in the hands of re

ceiver subject to execution.
2138. Judgments a first lien on property,

and property charged with lien
after receivership.

2139. Persons to whom property delivered
liable for debts.

2141. Property redelivered by receiver
without sale still liable for debts;
suits do not abate, but new party
may be made.

2142. Judgments and unsued claims have
preference lien over mortgage.

2143. Receiver and person to whom prop
erty is delivered both liable and
may be sued for unpaid claim.

2144. Receiver to give bond on appeal.
'2146. Receiver may sue or be sued without

leave; effect of judgment against.
2147. Suits against receiver, where

brought.

Art.
2149. Jurisdiction to appoint receiver con

fined to courts of this state in cer

tain cases.

2150. Receiver of corporation, where ap
plied for.

2151. Where there are betterments, gen
eral creditors have rights to be
protected.

2152. Judgments and other claims have
preference over mortgage.

2154. Application for receiver, by whom
made.

2155. Rules of equity shall govern in re

ceivership proceedings.

4. MASTERS IN CHANCERY

2156·. Master in Chancery, qualifications,
duties and appointment.

5. SUBSTITUTION OF LOST REC
ORDS AND PAPERS

2157. Lost records and papers supplied, on
motion.

2161. Adverse party may supply.
2163. Substituted copies constitute record.

6. DEPOSIT OF MONEY, ETC., IN
COURT

2164. Custody of money and other articles
deposited.

'

1. MOTIONS

Article 2118. [1456] [1452] Motion docket.
Authority of clerk.-Court held to have no right to interfere with its clerk's statutory

-duty to file papers, and, under this article, to docket all motions. Cooney v. Isaacks
(Civ. App.) 173 S. W. 901.

.

Art. 2123. [1461] [1457] Disposed of, when.
Argument of motion.-The action of the court in sustaining a demurrer to a motion

wtthout argument and refusal to allow argument as to exceptions to a special answer
will not be reviewed, unless abuse of discretion is shown. Peck v. Murphy & Bolanz (Civ .

.App.) 184 s. W. 542.

3. ReCEIVERS

Art. 2128.- [1465] When receivers may be appointed.
Cited, First State Bank of Hubbard v. Hubbard Farmers' Oil & Gin Co. (Civ. App.)

1.78 S. W. 1015; Wardlaw v. Savage (Civ. App.) 191 s. W. 1176; Bond-Reed Hardware
oo, v, Walsh (Civ. App.) 193 s. W. 1148.

1. Appttcabtuty of statute in general.-The preference given to judgments and claims
for causes of action arising during receivership over the mortgage lien by arts. 2138, 2142,
applies only to the lien of the mortgage to foreclose which suit was brought under this
article. Gulf Pipe Line Co. v. Lasater (Civ. App.) 193 s. W. 773.

.

2. Nature of remedy.-Where a receiver of a corporation was' obtained at the in
stance of the holder of a "junior mortgage, art. 2135, and articles 2138, 2128, subd. 2, did
.not confer any authority on the court to conduct such receivership to the prejudice of
the security of the first mortgagee, who was not a party to the proceedings so as to ren

-der him or the mortgaged property subject to receiver's costs and expenses to the lessen

ing of his security. Houston Ice & Brewing Co. v. Clint (Civ. App.) 159 S. W. 409.
,

A "receiver" is an indifferent person between the parties' to a cause, appointed by
the court to receive and preserve the property or fund in litigation pendente lite. Koker
.not v. Roos (Civ. App.) 189 s. ,W. 505.

3. Remedy incidental to other relief.-A petition by a partner held insufficient to au

thorize the appointment of a receiver for the firm, where it did not ask for any ultimate
relief. Style v. Lantrip (Civ. App.) 171 s. W. 786.

..

A bill which has for its sole object the appointment of a receiver will not be enter
tained. Continental Trust Co. v. Brown (Civ. APp.) 179 s. W. 939 .

.

The appointment of a receiver for an insolvent railroad in a bondholder's suit, al

.Ieging waste and mismanagement, in which his petition expressly showed that a suit on

the bonds and for foreclosure would be premature, was improper, the receivership not

being sought as an ancillary remedy, despite this article, authorizing appointment in
cases of j�.50Ivency. Houston & B. V. Ry. Co. v. Hughes (ClV: App.) 182 s. W. 23.
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The appointment of receivers is an ancillary remedy, and a suit therefor cannot be
maintained where that is the primary object, and no cause of action or equitable relief
is otherwise stated. Republic Trust Co. v. Taylor (Civ. App.) 184 S. W. 772.

Prayer for recetver is merely ancillary to cause of action pending between parties
in which a judgment by one may be obtained against the other, and a receiver should not
be appointed. for a corporation if no cause of action is pending on which a judgment
could be predicated. Kokernot v. Roos (Civ. App.) 189 S. W. 505.

The power of a court to appoint a receiver of property proceeds from its jurisdiction
of a cause. Lauraine v. Ashe (Sup.) 191 s. W. 563.

4. Pendency and condition of cause.-Where plaintiff's petition in divorce had been
dismissed when the court appointed a receiver, and defendant had withdrawn his answer,
in so far as it prayed for a divorce, only leaving that part which prayed for a division of
the property, plaintiff's reply to the answer, in which she renewed he'r prayer for a

divorce, was before the court, so that there was a suit pending when the receiver was ap
pointed. Crawford v. Crawford (Civ. App.) 163 S. W. 115.

5. Existence of other remedy.-Courts of equity will not appoint a receiver of a cor

poration at the suit of a stockholder on the ground of fraud, mismanagement, etc., on

the part of the corporate authorities, but will merely enjoin or forbid the wrong com

plained of. Williams v. Watt (Civ. App.) 171 S. W. 266.
Where a valid garnishment merely reaches a debt due by the garnishee, the writ will

not be aided by the appointment of a receiver, or the issuance of injunction restraining:
the assignment of the debt. Gulf Nat. Bank v. Bass (Civ. App.) 177 s. W. 1019.

6. Persons entitled to receiver.-Under this article, a stockholder of a corporation.
is not

0

entitled to the appointment of a receiver on the ground that it is insolvent, or in.
imminent danger of insolvency, unless he has a right of action independent of his stock
holder's interest. Williams v. Watt (Civ. App.) 171 S. W. 266.

A minority stockholder of a corporation, not in imminent danger of insolvency, held
not entitled to a receiver, especially where the officers of the corporation administered
its affairs in good faith. Continental Trust Co. v. Cowart (Civ. App.) 173 S. W. 588.

A receiver of a corporation should not be appointed on the application of minority
stockholders, except on a clear showing that their rights imperatively demand it, and
that they are in danger of irreparable loss. Id.

Under arts. 1203, 2128, § 3, suit by minority stockholders for receivership of going
corporation, not shown to be insolvent or in imminent danger of insolvency, held not.
maintainable. Toomey v. First Mortgage Trust Co. (Civ. App.) 177 S. W. 539.

Stockholder applying for receiver of corporation must do so under art. 2154, his right
to a receiver depending on whether he brings himself within this article and subdivisions.
defining circumstances under which receiver may be appointed. Kokernot v. Roos (Civ.
App.) 189 s. W. 505 ..

7. Discretion of court and review.-Appointment of receiver under proper pleadings.
held within . sound discretion of court, and not to be granted unless circumstances fully
demand it. Toomey v. First Mortgage Trust Co. (Civ, App.) 177 s. W. 539.

8. Jurisdiction of court.-That the federal court, which appointed a receiver of the
property of a railroad company, reserved jurisdiction over claims presented, on discharge.
of the receiver does not give it jurisdiction over claims not presented. Kansas City, M.
& O. Ry. Co. of Texas v. Latham (Civ. App.) 182 s. W. 717.

Where the federal court appoints a receiver for a railroad company, such court ac

quires jurisdiction of all claims presented by petition or intervention, and the discharge
of the receiver does not itself release such jurisdiction. ld.

10. Grounds of appointment.-An application by junior lienholder for the adminis
tration of an insolvent corporation's assets through a receivership should not be enter
tained, where the assets are insufficient to pay more than the first lien. Houston Ice &
Brewing Co. v. Clint (Civ. App.) 159 S. W. 409.

A receiver held properly appointed for an insolvent corporation pending litigation.
First State Bank of Hubbard v. Hubbard Farmers' Oil & Gin Co. (Civ. App.) 160 s. W.
1132.

To show grounds for receivership of a corporation, equities must appear in behalf of"
complainant which require that relief independent of a showing of insolvency. Floore
V. Morgan (Civ. App.) 175 s. W. 737.

That defendants, in a suit for receivership, would collect attorney's fees and trustee's:
fees provided for in notes and trust deeds of corporate property, alleged to be unreason

able, is not an equitable ground for a receivership. Id.
Under this article, the court held authorized to appoint a receiver to wind up the

affairs of an insolvent corporation which has forfeited its rights to do business for non

payment of its franchise tax. Canadian Country Club v. Johnson (Civ. App.) 176 S. W.o
835. '.

That the managers of a corporation notified its creditors that the corporation would.
become insolvent if they should foreclose held not to constitute collusion for the purpose
of covering up the debts of the corporation by the appointment of a receiver. Hart-Parr
Co. v. Alvin-Japanese Nursery Co. (Civ. App.) 179 S. W. 697.

The mere fact that a corporation is insolvent is not sufficient ground for the appoint
ment of a receiver therefor, without a showing of some equity in favor of complainants.
Continental Trust Co. v. Brown (Civ. App.) 179 S. W. 939.

The fact that the creditor of a corporation attempts to assert an unjust debt and to ..

charge usury does not justify the appointment of a receiver. ld.
Where the assets of a debtor were about to be placed beyond a creditor's reach, hts

right to a receiver need not rest alone in equity, but also exists under. the express pro
vision of this ar-ticle, Bond-Reed Hardware Co. v. Walsh (Civ. App.) 181 S. W. 248.

Where it appeared that defendant holding fund as agent in trust for plaintiff was in
solvent, so that no judgment against· him could be collected on execution, the court, at:
plaintiff's instance, should have appointed a receiver. Driskill v. Boyd (Civ. App.) 181
S. W. 715. . ., .

It is not necessary, to constitute grounds for the appointment of a receiver of a cor

poration, to show that petitioner's claim has been merged in a judgment, or that it has.
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an express lien on the corporate property. Abilene Independent Telephone & Telegraph
Co. v, Southwestern Telegraph & Telephone Co. (Civ. App.) 185 S. W. 356.

In a suit to place the property and business of a corporation in the hands of a receiv
er indefinitely, held, that a claim for damages for permanent depreciation would have no
basis. Indiana Co-op. Canal Co. v. Darling (Civ. App.) 185 S. W. 1039.

The fact that the majority of the stockholders improvidently administer affairs of a
corporation is not ground for a receivership. Id.

A court of equity will not appoint a permanent receiver for a corporation because of
dlssattsraction of minority stockholders with the management of majority. Id.

Power to appoint .recerver, especially of corporation, will not be exercised, except upon
very grave necessity, and clear showing that applicant's rights imperatively demand it,
and that he has no other adequate remedy, and is in danger of suffer'Ing irreparable loss.
Bounds v: Stephenson (Civ. App.) 187 S. W. 1031.

The exercise of the extraordinary power of a chancellor in appointing receivers is a
delicate and responsible duty, to be discharged with utmost caution, and only under such
special and peculiar circumstances as demand summary relief, and to prevent manifest
wrong and injury. Kokernot v. Roos (Civ. App.) 189 S. W. 505.

11. Application for. appointment, requisites of.-A receiver Sh�Uld have been ap
pointed, though the creditors did not specifically ask judgment on their claim. First
State Bank of Hubbard v. Hubbard Farmers' Oil & Gin co. (Civ. App.) 160 S. W. 1132.

A receiver may be appointed on the court's own motion. Crawford v. Crawford (Civ,
App.) 163 s. W. 115.

Relief in stockholders' suit, alleging fraud, etc., or ultra vires acts of directors or

corpora.tion, held limited to the specific wrongs charged, and receiver will not be ap-
pointed. Toomey v. First Mortgage Trust Co: (Civ. App.) 177 s. W. 539.

.

Petition in action in which receiver of corporation was sought held insufficient; it
stating no cause of action and seeking no relief except the appointment of a receiver.
Forest Oil Co. v. Wilson (Civ, App.) 178 S. W. 626.

A petition for the appointment of a receiver to conserve timber held insufficient to
show the necessity of such appointment. Masterson v. Cavin (Civ. App.) 178 S. W. 662.

A petition for the appointment of a receiver to take charge of a sawmill and personal
property held sufficient to show necessity for appointment. Id.

Petition for appointment of receiver held to state a cause of action under this article,·
authoriztng such appointment where defendant corporation is in imminent danger of in
solvency. Hart-Parr Co. v. Alvin-Japanese Nursery Co. (Civ. App.) 179 S. W. 697.

In proceedings for the appointment of a receiver for a corporation, on the verge of
insolvency, petition held not to show that certain creditors were attempting to hinder
the collection of debts of others. Id.

A bill for the appointment of a receiver praying for time in which to pay indebted
ness held not to state ground for appointment. Continental Trust Co. v. Brown (Civ,
App.) 179 s. W. 939.

Under art. 2128, § 3, allegations In petition for a receiver, vertfied by plaintiff's at
torney to the effect that they were true as alleged,. held sufficient to justify appointment
of a preliminary or temporary receiver. Abilene Independent Telephone & Telegraph Co.
v, Southwestern Telegraph & Telephone Co. (Civ. App.) 185 s. W. 356.

12. Notice of application.-While notice of an application for the appointment of a

receiver is not required by statute, notice should be given, save' in case of emergency.
Williams v. Watt (Civ. App.) 171 s. W. 266. .

Though a petition did not warrant the appointment of a receiver without notice, such
appointment will not be vacated on appeal for that reason, where an answer was

filed. Id.
In a suit by .the state for the forfeiture of the charter of a railroad corporation on

the ground of insolvency, 'held, that there was no such emergency as, warranted the ap
pointment of a receiver under this article, without notice. Texas-Mexican Ry. CO. V.

State (Civ. App.) 174 s. W. 298.
It is not enough to authorize appointment of receiver without notice to allege that

party applying therefor is entitled to possession of real or personal property involved and
that it is being wasted, but petition must ,further show that applicant will probably suffer
irreparable loss if receiver is not appointed without delay necessary in giving notice to
'opposite party. Simpson v. Alexander (Civ. App.) 188 S. W. 285.

14. Proof, nature and sufficiency of.-Affidavit accompanying petition, but claimed
to be not attached to and made a part thereof, held properly considered in passing upon.
application for appointment of receiver, Forest Oil Co. v. Wilson (Civ. App.) 178 S. W.
626.

,

Allegations of petition to which no answer was filed must bo taken as true on hearing
a motion to appoint a receiver. Simpson v. Alexander (Civ. App.) 188 S. W. 285.

17. Order of appointment-Description and lnctuston of property.-A judgment" re

-covered against a railroad company while its properties are in the hands of a receiver,
should be presented to 'the court in which a receivership is pending as evidence of the
claim and for approval and payment, St. Louis, B. & M. Ry. Co. v. Green (Civ. App.)
183 s. W. 829.

'

18. -- Duration of receivership in general.-So long as a court of equity .has ju
risdiction of a cause giving it the right to take possession, of property: through a receiver,
it has the power to continue the receivership. Lauraine v. Ashe (Sup.) 191 s. W. 563.

Whether a receivership should be continued is to be governed by the necessities of
the case as related to the rights of the parties. Id.

Right of possession, to property of a debtor, of receiver appointed in her lifetime,
does not pass on her death to administrator, by virtue of art. 3235, as to administrator's
right of possession, in absence of showing of loss of jurisdiction of court appointing re

-ceiver. Id.

20. ,-- Validity and partial invalidity.�An order appointing a receiver Is not in

validated by an error in the exercise of .the court's power to make such appointment.
Lauraine v, Ashe (Bup.) 191 S. W. 563.

660



,C_hap.21) COURTS-DISTRICT AND COUNTY-PRACTICE IN Art. 2133

21. Operation 'and effect of appointment in general.-Appointment of receiver pending
action to compel railroad corporation to construct its road through a county seat, as re

quired by Const. art. 10, § 9, held not ground for abatement, dismissal or suspension of
such action. Kansas City, M. & O. Ry, Co. of Texas v. State (Civ. App.) 155 S. W. 561,
judgment modified, 106 Tex. 249, 163 S. W. 582.

The propriety or legality of a receiver's appointment cannot be questioned, nor can

his eligibility be attacked in any subsequent proceeding. New Britain Mach. Co. v. Watt
(Civ. App.) 180 S. W. 624'.

The appointment of a receiver and his administration of the affairs of a railroad com

pany impounds the property of the company, so that while it remains in the custody of
the court, the receiver's possession cannot be disturbed by any other court. Kansas City,
M. & O. Ry, Co. of Texas v. Latham (Civ. App.) 182 S. W. 717.

Owners of property in hands of receiver could incur debts and give lien on property
to secure them valid as against any interest the owners had left in the property after the
payment of all prior claims allowed in the receivership proceedings. Lauraine v. Master
son (Civ. App.) 193 S. W. 708.

Art. 2129. [1466] Who disqualified to act as receiver.
Person interested.-The sheriff held not a "person interested" within this article, so

as to prevent his appointment as a receiver in a divorce action. Crawford v. Crawford
(Civ. App.) 163 S. W. 115.

Art. 2133. [1470] Receiver's power.
1. Property' and rights vesting in receiver.-Where corporation receiver proved that

a stockholder took title in his own name for the benefit of the corporation which paid
'the consideration, he was entitled to recover the land in an action of trespass to try
title. Texas Rice Land Co. v. Langham (Civ, App.) 193 S. W. 473.

5. Authority of receiver In g,eneral.-An order of the court authorizing receivers to
extend the railroad along a certain street does not authorize an excavation along that
street between the tracks and the abutting property. Kansas City, M. & O. Ry. Co. of
Texas v. Weaver (Civ. App.) 191 S. W. 591.

Unpaid subscriptions for capital stock of a corporation, which has become insolvent,
become a trust fund for benefit of the creditors of corporation, and may be sued on and
collected by receiver for such purpose, even though such creditors did not know of such
unpaid subscriptions at time debts were incurred. Mitchell v. Porter (Civ. App.) 194
'S. W. 981.

In an action by a stockholder to cancel notes and deed of trust given for stock which
were void for that reason, held, that receiver representing' creditors is in no better posi
tion to enforce collection of such notes or invoke defense of estoppel than is corporation
itself. Id.

9. Contracts, authtorization or ratificatlon.-A receiver may contract without the
sanction of the court, binding himself personally to another for debts incurred by himself
expressly or by accepting services which he is bound to perform and which otherwise
would be a charge against the property. Allen v. Kittrell (Civ. App.) 162, S. W. 397,.

Receivers can bind the property in their hands only by acts which the court may
.authorize or approve, and, to charge the property after its redelivery by receivers, the
claimant must plead and prove the authority of the receivers. Kansas City, M. & O. Ry.
Co. of Texas v. Weaver (Civ. App.) 191 S. W. 591.

12. Sales-Validity.-Where after the court had postponed the confirmation of a re

ceiver's sale of property worth $105,000 for $10,000, without further advertisement, it per
mitted the bidder to raise his bid to $15,000, and then confirmed the sale to him, the sale
was void. Arlington Heights Realty Co. v. Citizens' Ry. & Light Co. (Civ. App.) 160 S.
W. 1109.

14. -- Vacatlon.-The. sale of property by a receiver may be set aside for fraud
.and collusion, and it would be evidence of fraud for a receiver to purchase or be interested
in purchasing at his sale of the property. New Britain'Mach. Co. v. Watt (Civ. App.)
180 S. W. 624.

Allegations in motion to set aside a receiver's sale held to form a sufficient basis for
the introduction of evidence on the issue of the inadequacy of price. .Id.

21. Liability of receiver in general.-Petition, in an action for the value of a mule
killed by a train, held to state a cause of action against the receiver of the railroad com

pany, based on the ground that the injury occurred after he became receiver. St. Louis,
B. & M. Ry, Co. v. Knowles (Civ. App.) 171 S. W. 245.

.

.

Where receiver of railroad contracted to transport shipment within state, freight
charges. payable at destination, and before delivery of shipment destination was changed
.and bill of lading issued for transportation or shipment beyond state, the receiver was

liable as initial carrier of interstate commerce; it being within his authority to so modify
orlgtnal contract. Andrews v. Roberts (Civ. App.) 192 S. W. 569.

Arts. 6601, 6602, giving right of recovery against a railroad for allowing Johnson grass
to go to seed on its right of way, does not render liable its receivers for allowing it. In
ternational & G. N. R. Co. v. Dawson (Civ, App.) 193 S. W. 1145.

23. -- Acts of agent.-Receiver of two persons' property who had knowledge of
and directed performance of services by the wife of one of them, but who, did not agree
to pay therefor, held not personally liable. Allen v: Kittrell (Civ. App.) 162 S'. W. 397 .

Judgment cannot be had against a receiver for wrongs of his alleged servant with
-out proof of appointment and that the servant was employed by the receiver. Beau
mont, S. L. & W. Ry. Co. v. Daniel (Civ. App.) 186 S. W. 383.

25. Liability of property -or- funds 'for payment of clalms.-Receiver for purchaser
or railroad stock under executory contract held not entitled to obtain the stock without
first paying the purchase price. Continental Trust Co. v. Brown (Civ. App.) 179 S. W.
:939.

Receiver for corporation heidi' to have no right to compel the vendor, under an ex

-ecutory contract with the corporation for the purchase of land, to deliver possession
without payment -or the purchase price. ld.·
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29. Order of distribution, conclusiveness of.-An order directing the payment and
distribution of the funds in possession of a receiver cannot be collaterally attacked.
New Britain Mach. Co. v. Watt (Civ. App.) 180 S. W. 624.

Art. 2135. [1472] Application of funds in hand of receiver and
claims preferred.

Cited, Gaupel v. Lakeside Sugar Refining Co. (Civ. App.) :!-58 S. W. 1038; Hooven
OWens-Rentschler Co. v. T. Schriver & Co. (Giv. App.) 184 S. W. 359.

Priority of claims in genera I.-Where receiver of the assets of a corporation was
appointed at the instance of a junior lienholder, and the assets were insufficient to pay
more than the first mortgage, and did not produce an income, it was improper to con
tinue the receivership, but the proceeds of the assets should be applied to the payment
of the costs of the action to foreclose the first lien, then to the payment of that debt
and intere-st, and the balance to be expended by the receiver as directed by the court.
Houston Ice & Brewing Co. v. Clint (Civ. App.) 159 S. W. 409<.

The provision of this article giving a preference to certain claims out of moneys
coming into the hands of the receiver which are earnings of the proper-tv gives no pref
erence lien over prior liens on the corpus of the property, where there were no earnings.
Gulf Pipe Line Co. v. Lasater (Civ. App.) 193 S. W. 773.

Expenses of. receivership.-Where a receiver of a corporation was obtained at
the instance of the .holder of a junior mortgage, art. 2135, and articles 2138,' 2128, subd.
2, did not confer any authority on the court to conduct such receivership to the preju
dice of the security of the first mortgagee, who was not a party to the proceedings so

as to render him or the mortgaged property subject to receiver's costs and expenses to
the lessening of his security. Houston Ice & Brewing Co. v. Clint (Civ. App.) 159 S'.
W.409.

Where receivership proceedings were instituted against a corporation not shown to
be tOf a public character, under a junior mortgage, the court could not postpone the
lien of a prior mortgage to the expenses and costs of the receivership. Clint v. Houston
Ice & Brewing Co., 169 S. W. 411, 106 Tex. 508.

The holder of a vendor's lien on the property of a corporation for which a receiver
was appointed, over the lienholder's protest at the suit of subsequent creditors not en

titled to preference under arts. 2135, !l138, and 2142, cannot be compelle-d to pay the
costs of the receivership. Gulf Pipe Line Co. v. Lasater (Civ. App.) 193 S. W. 773.

Expenses of continuance of business by recelver.-Where the court takes
charge of quasi public corporations, operating them through a receiver, it may make the
necessary debts of operation a prior lien upon the income or the property itself.
Craver v. Greer (Sup.) 179 S. W. 862, answering certified questions (Clv, App.) 178 S.
W. 699, and conformed to in (Civ. App.) 182 S. W. 368.

Without some element of estoppel, vested liens on property of a private corporation
or individual cannot be postponed to the receiver's operating expenses, and that one is
a party to the receivership suit is insufficient to produce that result. ld.

Plaintiff, in a suit to foreclose a mortgage, in which a receiver was appointed to
continue the business on application of intervening creditors, held entitled to priority
for his mortgage over the receiver's operating expenses, Id.

One furnishing current supplies to a quasi public corporation, an irrigation company,
is entitled to priority over other unsecured creditors in funds in receiver's hands earned
before receivership. First Nat. Bank v, Campbell (Civ. App.) 193 S. W. 197.

Where a receiver is appointed for a public service corporation in order to perform
its duties to the public by continuing the operation of the plant, the expenses of opera
tion by the receiver are given preference over a lien on the property heJd by one who
'did not institute the action in which the receiver was appointed. Gulf Pipe Line Co. v.

Lasater (Civ. App.) 193 S. W. 773.
The expense of auditing the books of a public service corporation during receiver

ship proceedings is not an expense necessary for the operation of the plant which
would be entitled to preference over a lien, but is taxable against the plaintiffs as

costs. Id.
A vendor who has abandoned his right to rescind the sale and recover the land, and

has elected to sue for his debt and foreclose his lien, has merely a mortgage, not a

legal title, and his lien is subject to the expenses of the operation of a public service
plant by a receiver. ld.

Debts Incurred prior to receivership.-It was error to sustain exception to re

ceivers' answer alleging injury before appointment, since if plaintiff could recover, he
could recover against the railway company although receiver was' a proper party.
Schaff v. Nash (C'iv. App.) 193 S. W. 469.

.

Receiver's certificates:-Where r�ceivel' of an 'insolvent corporation was ap
pointed at the instance of a junior lienholder and issued certificates of indebtedness,
the lienholders thereof were not entitled to a prior lien as against a first mortgagee of
the corporation's property, who was not a party to and had no knowledge of the re

ceivership proceedings until the property had been taken by the receiver. Houston Ice
& Brewing Go. v. Clint (Civ. App.) 159 S. W. 409.

On foreclosure of a, mortgage on the pla.nt of a private corporation, the court can
not give priority to receivers' certificates and expenses of a receivership, obtained by a

junior mortgagee over the objection of the first mortgagee. First State Bank of Hub
bard v. Hubbard Farmers' Oil & Gin Co. (Civ. App.) 178 s. W. 10'15, rehearing denied
183 S. W. 112.

Liability of parties for whom receivers have been appointed.-A corporation, owning
a railroad operated by a receiver, is not liable for injuries caused by the receiver'S neg
ligence. Ft. Worth & R. G. Ry. Co. v. Ballou (Civ. App.) 174 S. W. 337.

Where a railroad is in receivership, it is not liable for the acts of employes engaged
by the receiver. Beaumont, S. L. & W. Ry. Co. v. Daniel (Civ, App.) 186 S. W. 383.

Judgment for loss and damage to shipment cannot 'be rendered against railroad
company, where evidence shows that railroad was being operated by receiver at time
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<contract of shipment was made as well as at time of trial, but such judgment can be
rendered only against recotver.. Andrews v. Roberts (Civ. App.) 192 S. W. 569.

A railroad is not liable for penalty for allowing Johnson grass to go to seed on its
right of way after its property had passed into the possession and control of a receiver.
International & G. N. Ry. Co. v. Dawson (Civ. App.). 193 s. W. 1145.

Art. 2137. [1474] When property in the hands of receiver subject
to execution.

Issuance of execution.-A judgment recovered against a receiver of an insolvent
'corporation cannot be enforced by seizure of the corporation's assets under an execu

tion. Houston Ice & Brewing Go. v. Clint (Civ, App.) 159 s. W. 409.

Art. 2138. [1475] Judgments a first lien on property, and prop
erty charged with lien after receivership.

Cited, First State Bank of Hubbard v. Hubbard Farmers' Oil & Gin Go. (Civ. App.)
178 s. W. 1015.

Priority of liens.-See Houston Ice & Brewing Co. v. Clint (Civ. App.) 159 s. W.
40!l; note under art. 2135.

The holder of a vendor's lien on the property of a corporation for which a receiver
was appointed, over the lienholder's protest at the .sult of subsequent creditors not en

titled to preference under arts. 2135, 2138, and 2142, cannot be compelled to pay the
'costs of the receivership.. Gulf Pipe Line Co. v. Lasater (Civ. App.) 193 So W. 773.

The preference given to judgments and claims for causes of action arising during
receivership over the mortgage lien by arts. 2138, 2142, applies only to the lien of the
mortgage to foreclose which suit was brought under article 2128. Id.

Art. 2139. [1476] Persons to whom property delivered liable for
debts.

Grounds of lJability.-A shipper of live stock, suing for damages thereto while the
property of the railroad was in the hands of receivers, must allege and prove that the
receivers had been duly appointed and discharged, and that its property delivered baa,k
was equal in value to the amount of the shipper's claim, or that such claim was made
a condition of redelivery, and also by what court the receivers were appointed and dis
charged. Kansas City, M. & O. Ry. Go. Y. Russell (Civ. App.) 184 s. W. 299.

Art. 2141. [1478] Property redelivered by receiver without sale
still liable for debts; suits do not abate, but new party may be made.

Liability for unpaid debts and claims.-No act of a receiver could relieve a party
from obligations arising from a valid contract, made before the receivership. Arlington
Heights Realty Co. v. Citizens' Ry. & Light Co. (Civ. App.) 160 S. W. 1109.

Discharge of receiver of railroad company pending action against him held to bar
further liability and to require dismissal of the action against him. Freeman v, W. B.
Walker & Sons (Civ. App.) 175 S. W. 1133; Id., 456.

Under an application for and an order for the return of the property of a railroad
company which had been in the hands of a r'ecelver, held, that the company assum:ed
claims against the receiver arising out of negligence in the operation of the road.
Kansas City, M. & O. Ry. Co. of Texas v. Latham (Civ. App.) 182 8'. W. 717.

Where receivers were not personally liable, and had been discharged, they are not
necessary parties to an .action against a railroad company for damages for negligent
injury to a shipment during the receivership. Id,

In an action against a railroad company for a nuisance, the Inqulry of the jury
should have been limited to the acts complained of occurring before the date the rail
road went into receivership. St. Louis, B. & M. RY. Go. v. Green (Civ. App.) 183 s..
W.829.

A railway company, in absence of statute, is not liable for acts of court receiver
by reason alone of his relation to property of road. International & G. N. Ry, Co. v.

Perkins (Civ. App.) 185 S. W. 657.
Railroad is liable for damages occurring while it was operated by receiver who di

verted current earnings by placing them in permanent improvements or turned them
over to road without a sale. Id. .

In suit against railroad for loss of goods in hands of receiver, facts must be shown
creating liability on road, which is not primarily liable for acts of receiver: Id.

Railroad, which purchased its former property from the purchaser at a sale by
federal receiver pursuant to order of court without assuming liability for claim against
the receiver for loss of goods, held not liable. Id.

In action against railroad, for receiver's negligence in losing goods in transit, brought
after receiver has sold property and current assets by order of court, it must be
pleaded and proven that the road in some manner has assumed the liability. Id.

A petition against a railroad company after it had resumed possession of its prop
erty held not to show that the acts of the receivers for which damage was claimed were

authorized or approved by the court appointing them. Kansas City, M. & O. Ry. Co.
of Texas v. Weaver (Civ, App.) 191 S. W. 591.

-- Federal court receivership.-Under this article a shipper whose claim arose

while the property of a railroad company was in the possession of a receiver appointed
by a federal court, may, after termination of the receivership and return of property to
the -railroad company, sue the railroad company. The railroad company was liable for
claims based on negligence in operating the road, though the federal court reserved
jurisdiction as to matters not determined. Kansas City, M. & O. Ry. Co. of Texas v:

Latham (Civ. App.) 182 S. W. 71'.
Where damage to a shipment .of live stock occurred while the carrier was in the

hands of receivers, appointed by a federal court, such carrier will be treated as in the
hands of the federal courts when the injury occurred, and the shipper cannot recover
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therefor against the carrier. Kansas City, M. & O. Ry, Co. v. Russell (Civ. App.) 184
S. W. 299L

Under this article, a railroad redelivered by receivers appointed by the federal courts
held liable in the state courts in an action begun against the receivers for damages
caused by the receivers' acts regardless of the terms of the decree or redelivery. Kan
sas City, M. & O. nv. Co. of Texas v. 'Weaver (Civ. App.) 191 S. W. 591.

Art. 2142. [1479] Judgments and unsued claims have preference
lien over mortgage.

Priority of claims.-See Gulf Pipe'Line Co. v. Lasater «sv, App.) 193 S. W. 773;
note under art. 2138.

Art. 2143. [1480] Receiver and person to whom property is de
livered both liable and may be sued, for unpaid claim.

Liability of receiver.-P'etition, in an action against receivers of a railroad company
after their discharge, for torts committed by them, held 'demurrable, notwithstanding
this article. Hovey v. Weaver (Civ, App.) 175 S. W. 1089.

Art. 2144. [1481] Receiver to give bond on appeal.
Cited, Houston Ice & Brewing Co. v, Clint (Civ. App.) 159 S. W. 409.

Art. 2146. [1483] Receiver may sue or be sued without leave;
effect of judgment against..

AppHcatlon In general.-In view of this article a master had not power to order all
claims to be presented to the receiver within 30 days or be barred. Arlington Heights
Realty Co. v. Citizens' Ry. & Light Co. (Civ. App.) 160 8'. W. 110!9.

Action by receiver.-Under art. 4654, a receiver is not entitled to an 'injunction re

straining the sale of property in custodia legis without depositing the proper bond.
Houston Ice & Brewing Co. v. Clint (Civ. App.) 159 S. W. 409.

Action ag'alnst receiver.-Where a receiver has been appointed for a railroad com

pany, so that it is legally impossible for it to comply with mandamus from: a district
court, requiring it to construct a line through a county seat and maintain a depot
therein, enforcement should be suspended until conditions so change as to put it in the
power of the corporation to obey. Kansas City, M. & O. Ry. Co. of Texas v. State, 1(}6
Tex. 249, 163 S. W. 582, modifying judgment (Civ. App.) 155 S. W. 561.

Leave of court to sue recelvers.-In absence of statutory law, receiver could be
sued only with permission of court appointing him. Commonwealth Bonding & Casual
ty Ins. Go. v. Bowles (Civ. App.) 192 S. W. 611; Andrews v. King (Civ. App.) 170 S.
W. 862; International & G. N. Ry. Co. v. Dawson (Civ. App.) 193 S. W. 1145.

Where a receiver of the assets of an insolvent corporation was appointed at the
instance of a junior lienholder, other creditors were entitled to sue the receiver and
recover judgment on their claims, without leave of the court appointing the receiver,
by this article. Houston Ice & Brewing Co. v. Clint (Ctv, App.) 159 S. W. 409.

An order of a federal court giving the receiver of a railroad authority to defend
certain suits held not to authorize a suit in a state court against the receiver to re

cover damages to a shipment of cattle occurring before the appointment of the receiver.
Andrews v. King (Civ. App.) 170 S. W. 862.

An action in a state court for injuries to a shipment of horses may not be brought
without leave against a receiver of a railroad appointed in a federal court, where the
claim arose two or three months before the receiver was appointed, as such claim is
r-ot within Act March 3, 1911, § 66. Id.

Action against a receiver not suable under Act Cong. March 3, '19111, § 66, for loss
of goods, and accruing before his appointment, held not maintainable without permis
sion of the court appointing him. Andrews v. Jeter &,0'0'. (Civ. App.) 171 S. W. 838.

Federal railroad receiver held not liable for past torts unless sued with permission
of court; but Act Congo March 3, 1911, § 66, expressly allows suits for his own .wreng
ful acts without leave of court. St. Louis, B. & M. Ry. Co. v. Dawson (Civ. App.) 174
S'. W. 850.

Absent permission of the federal court, which appointed' him, a receival" of a rail
road cannot, under the federal statute, be sued in a state court for an injury caused by
the road before his appointment.. San Antonio, U. & G. R. Co. v. Vivian (Civ. App.) 18(}
S. W. 952.

Judgment against the receiver for a tort of the railroad, committed before his ap
pointment, is unauthorieed, absent permlsston of the federal court appointing him to
sue him. St. Louis, B. & M. Ry, CO. V. Knowles (Civ, App.) 180 S. W. 1146.

Under Act Congo Aug. 13, 1888, claimants against receivers of a railroad company
appointed by the federal court may bring suit in the state court without consent of the
appointing court, and it cannot, sitting as a court of equity, deprive claimants of that
right. Kansas City, M. & O. Ry. Co. of Texas V. Latham (Civ. App.) 182 S. W. 717.

By arts. 2146, 2147, it was intention of Legislature, in granting permission to re

ceivers to sue or he sued without per-mtssion of appointing court, to permit suits only
in venue prescribed, article 2146 granting general permtsston to bring suits without
leave, and article 2147 fixing venue. Commonwealth Bonding & Casualty Ins. Co. v.

Bowles (Civ. App.) 192 S. W. 611.

Venue.i--Bee notes under art. 2147, and see Commonwealth Bonding & Casualty Ins.
Co. V. Bowles (Civ. App.) 192 S. W. 611.

-

.

Art. 2147. [1484] Suits against receiver, where brought.
Venue.-By arts. 2146, 2147, it was intention of Legislature, in granting permission

to receivers to sue or be sued without permission of appointing court, to p.ermit suits

only in venue prescribed, article 2146 granting general permissdon to bring suits without
leave, and article 2147 fixing venue. Commonwealth Bonding & Casualty Ins. Co. v.

Bowles (Civ. App.) 192 S. W. 611.'
.
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Where officers of Arizona corporation resided in Ft. Worth, Tarrant county, Tex.,
and from office there proceeded all company's business, county was seat of prtncipal
office of company in Texas within meaning of general venue statute (art. 18301), and
also special statutes applicable to receiverships for corporations and suits against re

ceivers (articles 2146, 2147, 2150). Id.
Suits against receivers, venue for which is prescribed by this article, come within

teI'IILS of article 1830, subd. 30, providing that whenever in any law authorizing any

particular character of action the venue is expressly stated, suit shall be commenced in .

county to which such jurisdiction may be so expressly given. ld. .

Under art. 1830, subds. 14, 24, 28, and 30, and this article, held, that a suit against
the receiv.er of a foreign corporation to cancel deed of trust and a note given for stock
was properly brought in county' where land was situated. Mitchell v. Porter (Civ.
App.) 194 S. W. 981.

Art. 2149. [1487] Jurisdiction to appoint receiver confined to
courts of this state in certain cases.

Foreign receiver.-A foreign receiver has no extraterritorial jurisdiction, so that,
where no ancillary proceedings for the appointment of a receiver are commenced in
this state, title to property here does not vest in him. Nesom v. City Nat. Bank (C'iv.
Apip.) 174 S. W. 715.

Art. 2150. [1488] Receiver of corporation, where applied for.
See Commonwealth Bonding & Casualty Ins. Co. v. Bowles (Civ. App.) 192 S. W.

611.
'

Art. 2151. [1489] Where there are betterments, general creditors
have rights to be protected.

Necessity of showing of betterments.-In an action for damage's caused by receivers
of a railroad, where property has been redelivered to the owners, plaintiff must show
that receivers expended the revenue in betterments. Hovey v. Weaver (Civ. App.) 175
S. W. 108g.

Art. 2152.. [1490] Judgments and other claims have preference
over mortgage.

Applications in general.-Un'der this article, held, that the claims of creditors se

cured by mortgage stood on the same footing as an unsecured claim. Gaupel v. Lake
side Sugar Refining Co. (Civ. App.) 158 S. W. 1038.

This article subordinates the mortgage only of the person who instituted the action
to the expenses of running the business by the receiver. Gulf Pipe Line Co. v. Lasater
(C'iv. App.) 193 S. W. 773.

Art. 2154. [1492] Application for receiver, by whom made.
Persons entitled to apply for appointment.-The prohibition in this article of ap

plication by a corporation for a receiver applies to its .dlrectors acting in its behalf.
Floore v. Morgan (Civ. App.) 175 S. W. 737.

Under this article, it is not essential that stockholder seeking receivership should
have judgment or an express lien against property of corporation, though he must have
a claim, and hence suit not brought on any claim, but for a receivership to delay a de
fendant's collection of first lien debt against it could not be maintained. Kokernot v.

Roo� (Civ, App.) 189 S. W. 5D'5.
Stockholder applying for receiver of corporation must do so under this article; his

right to a receiver depending on whether he brings himself within article 2128, and
subdivisions defining circumstances under which receiver may be appointed. ld.

Art. 2155. [1493] Rules of equity shall govern in receivership pro
ceedings.

, Cited, Houston Ice & Brewing Co. v. Clint (Civ. App.) 159 S. W. 409; Forest Oil
Co. v. Wilson (Civ. App.) 178 s. W. 626.

Costs on discharge.-The appointment of a receiver for a public service corporation
held improvidently made, though the corporation had been losing money, so that a court
did not abuse 'its discretion in taxing the receivership costs against the plaintiffs.
Gulf Pipe Line Co. v. Lasater (Civ. App.) 193 S'. W. 773.

4. MASTERS IN CHANCERY

Art. 2156. [1485]
appointments.

In general.-The court properly �bmifted all the matters it saw fit to a master,
where there was reserved to the parties the right to except to his findings of fact or

law, and to' have the questions of fact decided by jury. Arlington Heights Realty Co.
v. Citizens' Ry. & Light Co. (Civ. App.) 160 S. W. 1109.

In view of this article and art. 70, it is within the power of the court to appoint a

master in chancery by consent of parties. San Benito Cameron County Drainage Dist.
V. Farmers' State Guaranty Bank (Civ. App.) 192 S. W. 1145.

Proceedings before master.-Evidence held not to sustain a 'finding that the master
set down all claims of whatever character against defendant for hearing before him on
a date named. Arlington Heights Realty Co. v. Citizens: Ry. & Light Co. (Civ. App.)
1'&0 s. W. 1109.

Report of master.-Where a case referred to a master involved the construction of
contracts and no parol evidence was offered, a proper practice would be for the court to

Master in chancery, qualifications, duties and
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declare the legal effect of the contracts, Arlington Heights Realty Co. v. Citizens' Ry, &
Light Co. (Civ. App.) 160 s. W. 1109.

Where plaintiff's exceptions to a master's report made it ineffectual for any purpose,
a motion to quash it because of certain deficiencies was unnecessary, unless pertinent on
the question of costs. Id.

Upon exceptions to a master's report, all matters of fact excepted to should be tried
de novo by a jury, and the court should construe the contract and determine all questions:'
of law passed upon by the master. Id.

Where the parties to a suit agree that a master in chancery shall be appointed and
that exceptions to his report must be filed within 60 days, they are bound by such agree
ment, and cannot file exceptions after a greater time has expired. San Benito Cameron
County Drainage Dist. v. Farmers' State Guaranty Bank (Civ. App.) 192 S. W. 1145.

5. SUBSTITUTION OF LOST RECORDS AND PAPERS

Art. 2157.
. motion.

[1498] [1475] �ost 'records and papers supplied, on

Necessity of substitution.-Where it appears that the injunction bond has been lost
from the files of the court below, it should be substituted in the record by proper proceed
ings in that court so as to be brought up to the Court of Civil Appeals. J. M. Radford
Grocery Co. v. Owens (Civ. App.) 159 S. W. 453.

Where respondent's counsel, who lost the clerk's transcript of the record after it was,
filed in the Court of Civil Appeals, failed to have certified a SUbstitute transcript offered
by them, held, that the motion to substitute would be overruled, and the statement of the
case and statements supporting the assignments of' error in appellant's brief will be
treated as correct. Patterson v. Sylvan Beach Co. (Civ. App.) 171 S. W. 515.

Records and papers which may be supplied.-Under arts. 2157-2163, a motion to sub
stitute lost papers and for certiorari to perfect record will not lie where the papers were

missing in court below. Browne Grain Co. v. Farmers' & Merchants' Nat. Bank of Abi
lene (Civ. App.) 173 S. W. 942.

Art. 2161. [1502] [1479] Adverse party .may supply.
Cited, Hattaway v: Planters' Cotton Oil Co. (Civ. App.) 194 S. W. 1119.

Art. 2163. [1504] [1481] Substituted copies constitute record.
Oper-ation and effect in general.-In view of arts. 1812, 2157, et seq., relating to plead-·

trig's and lost pleadings, held that, where corrected transcript contained copy of lost plead
ing sufficient to support judgment, it would be assumed that the pleading was before
court at its rendition of judgment. Wiggins v. First Nat. Bank of Denton (Civ. App.) 175·
S. W. 735.

Irregularity In proceedings.-Where the justice lost the original appeal bond filed
with him, and a new bond identical with the original, was executed, filed with and ap
proved by him, though not substituted as required by statute, it shoutd have been rec

ognized by the county court in the absence of objection by the appellee, or, if it was.

defective, appellant should have been allowed to file a new and sufficient bond. Galves
ton, H. & S. A. Ry. Co. v. Burris (Civ. App.) 186 S. W. 381.

6. DEPOSIT OF MONEY, ET<;;., IN COURT

[1462] [1458] Custody of money and other articles de-Art. 2164.

posited.
Sufficiency and effect of tender.-The cash payment called for by a contract for the

sale of land need not be actually paid into court when payment is tendered by the plead-.
ings, in a suit for specific performance. Beaton v. Fussell (Civ. App.) 166 S. W. 458.

Disposition of depos-it.-Where, in a suit to foreclose a mechanic's lien, the purchaser'
at a mortgage sale intervened and made a deposit to secure the. delivery of the property
by the receiver, it could not· complain of the payment of plaintiff's claim from such de
posit. Sweetwater Cotton Oil Co. v. Birge-Forbes & Co. (Civ. App.) 160 S. W. 1125.

STIPULATiONS

Construction and operation in general.-A stipulation held insufficient to show that
a will was inadmissible because an appeal had been taken from the judgment admitting
it to probate. Houston Oil Co. of Texas v. Drumwright (Civ. App.) 162 S. W. 1011.

In trespass to try title to land, a portion of which defendant claimed by limitation.
held that, by the different agreements of the parties, it was admitted that, when plain
tiff's predecessor in title took possession before limitations had run in defendant's favor.
he was the owner of the record title. Combesv. Stringer, 167 S. W. 217, 106 Tex. 427, re

versing judgment (Civ. App.) 142 S. W. 668.
.

In action to recover value of land, admission in agreed statement held to support
judgment, though there was an admission therein that at one time certain -attorneys had
an interest in the land. White v. Dove '(Civ. App.) 174 S. W. 913.

In trespass to try title, stipulation held not an admission that plaintiff had title by a:

regular chain from the sovereignty of the soil. Rotge v: Simmler (Civ. App.) 176 S. W.
614.

Where it was agreed between the parties that appellant's bond should be considered
as proved, recovery cannot be .defea.ted because the statement of facts showed plaintiff.
merely "offered" the bond in evidence. Commonwealth Bonding & Casualty Ins. Co. v:

Harper (Civ. App.) 180 S. W. 1156.
.

Where parties agreed that each might read from records title papers and plaintiffs.
should furnish list with book references 10 days before trial, and file original powers of
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attorney, admission of title papers was not error, though powers of attorney were not
produced until trial. Keppler v. Texas Lumber Mfg. Co. (Civ. App.) 184 S. W. 353.

Where the parties in an action of trespass to try title agreed that the plaintiff owned
a certain named league, unless it was divested by the claimed limitation title of the de
fendants, who by their pleas expressly claimed only a part -ot another league, the plain
tiff was entitled to judgment. Angelina County Lumber Co. v. Hines (Civ. App.) 184 S.
W.596.

A statement by defendants' counsel in open court held equivalent to an agreement
that a prior judgment of partition should be revived. Teel v. Brown (Civ. App.) 185 S.
W.319.

An action cannot be defeated as, based on an invalid stipulation, where it was brought
on a fraudulent contract for the sale of stock and the stipulation was made only as a

means of establishing the right to judgment. Commonwealth Bonding & Casualty Ins.
Co. v . Beavers (Civ. App.) 186 S. W. 859; Commonwealth Bonding & Casualty Ins. Co.
v. Brannin (Civ. App.) 186 S. W._ 862.

'

A stipulation by which defendant agreed to permit judgment against it in one suit
if such judgment were rendered in a similar suit, and plaintiff agreed to await judgment
in the other suit before prosecuting his action, thus postponing immediate collection of
moneys due, is not unilateral. Id.

That one party refuses to be bound by a stipulation signed by his attorney and filed
in an action pending does not invalidate the stipulation as to other parties after deter
mination that there is no cause of action against such party. Id.

Where several independent suits by various plaintiffs against one defendant were

pending, and all parties agreed in one stipulation to await judgment in one Qf the suits,
and take judgment in accordance therewith, it was not error to refuse a continuance to,
allow all to be made parties to one suit. Id.

In action on 'contract of guaranty, statement of facts, reciting that pleadings were

read, and that it was agreed that amount alleged in plaintiff's petition was due by debt
O!', _ was sufficient to place before court invoices sued on; and amount shown, with their
dates, together with contract of guaranty, was sufficient to warrant trial court's finding
for the amount. Goodman v. W. S. Peck & Co. (Civ. App.) 192 S. W. 785.

It being stipulated in county court on appeal from recorder's court that briefs should
not be filed there, failure to file them is not ground for dismissing appeal to the Court
of Criminal Appeals. Adams v. State (Cr. App.) 193 S. W. 1067.

Conclusiveness and effect.-Although agreements of parties for a time, beyond that
allowed by the law or the court, to file their briefs are not binding on the court, yet they
are binding upon the parties to the extent at least of preventing either from asking for
a dismissal on the ground that the other's brief was not filed within the time allowed.
Alexander v. Garcia. (Civ. App.) 167 S. W. 1102.

Agreements to waive the provisions of Acts 33d Leg. c. 59, governing objections and
exceptions to the charge, should not be respected by the courts. Needham v. Cooney
(Civ. App.) 173 s. W. 979.

A party's agreement to admit a field note would preclude him from moving to strike
it from the evidence after its recitals were found to be unfavorable to him. Crews v.

Powers (Civ. App.) 184 S. W. 363.
Stipulation, recited in order of sale, by assignee of foreclosure judgment secured by

the mortgagee of a nursery company, held to preclude the assignee from enjoining the
sale or removal of the nursery stock by the company's receiver after sale to the assignee.
Colonial Land & Loan Co. v. Joplin (Civ. App.) 184 S ...W. 537.

Plaintiff held relieved of making proof of facts necessary to revive a prior judgment
of partition, defendant stipulating that the judgment should be revived. Teel v. Brown
(Civ. App.) 185 S. W. 319.

Matters conc-Iuded.-Where defendants stipulated that plaintiffs held whatever
title A. had at his death, and, he died in 1870, evidence to show acquisition of adverse
title thereafter is Inadmisstbje. Adams v. Wm. Cameron & Co. (Civ. App.) 161 S. W. 417.

It being stipulated that defendants are the owners of certain surveys and plaintiff
the owner of a certain survey, and that he is entitled to recover it if and to the extent,
it is not in conflict with their surveys, there being no conflict, no other question is open.
Houston Oil Co. of Texas v. Wing (Civ. App.) 194 S. W. 221.

In trespass to try title, where plaintiff claimed under three and five years' limitation
and defendant agreed that in so far as their claims conflicted the plaintiff had paid the
taxes and disclaimed as to land not in controversy, defendant could not on appeal con

tend that all the taxes were not paid on all. of the land sued for part of which was not in
controversy. Houston Oil Co. of Texas v. Wm. M. Rice Institute (Civ. App.) 194 s. W.
413.

CHAPTER, TWENTY-TWO

SUIT BY N�XT FRIEND
Art.
2167. When minor may sue by next friend.

Art.
2168. Next friend may compromise.

Article 2167. [3'498u] When minor may sue by next friend.
Actions by next friend of minor.-See James v. James (Civ. App.) 164 s. W. 47; note

under art. 2168.
Actions by next friend of insane person-Actions maintalnable.-Where wife suing

,for divorce and division of property became insane, no guardian being appointed to rep
, resent her, it was proper for her to be represented in her suit by next friend. Skeen v.

Skeen (Civ. App.) 190 s. W. 1118.
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Art. 2168. [3498v] Next friend may compromise, etc.
Effe'ct of admissions by defendants.-In view of the powers given to a next friend by

arts. 2167 and 2168, permitting him to make compromises, etc., the rights of infant plain
tiffs, represented by the same next friend in partition proceedings, could not be deter
mined therein as between themselves, and admissions by defendants could not affect
plaintiffs' rights as between themselves. James v . .James (Civ. App.) 164 S. W. 47.

CHAPTER TWENTY-THREE

SUITS AGAINST NON-RESIDENTS

Article 2172. [1504a] Actions maintainable against non-residents.
See Oswald v. Giles (Civ. App.) 178 S. W. 677.

CHAPTER TWENTY-FOUR

ATTORNEY'S FEES, RECOVERY OF

Article 2178. Attorney's fees recoverable in certain cases; proce
dure; costs.

Cited, Freeman v. W. B. Walker & Sons (Civ. App.) 175 S. W. 1133.
Note.-The title of this act is as follows:-"An Act to regulate * * * and provid

ing a reasonable amount of attorney's fees to be recovered, in cases where the amount of
such claims shall not exceed two hundred ($200) dollars."

Constitutionality.-See Ft.' Worth & D. C. Ry. Co. v. Loyd (Civ. App.) 132 S. W. 899;
Gulf, T. & W. Ry, Co. v. Lunn (Civ. App.) 141 S. W. 538, in which it was held that this
act was void because its subject was not expressed in its title, overruled in Missouri, K.
& T. Ry, Co. v. Mahaffey, 105 Tex. 394, 150 So W. 881, in which it was held that in view
of the limitation of the statute to claims not exceeding $200, and inasmuch as a fee not
exceeding $20 would be unreasonable where the claim was a very large one, the stat
ute is limited in its operation to claims not exceeding $200. See, also, Lemmons v. Duran
(Civ. App.) 138 S. W. 795. And see Gulf, T. & W. nv. Co. v. Lunn, 106 Tex. 511,171 S. W.
1121.

Due process M law is not denied, contrary to Const. U. S. Amend. 14, by this article,
and there is no denial of the equal protection of the laws, since the' statute makes no

classification of debtors, and the kinds of claims included cover a wide range, and do not
appear to have been grouped for the purpose of blearing against, any class or classes of
citizens or corporations. Missouri, K. &, T. Ry. Co. of Texas v. Harris, 234 U. S. 412, 34
Sup. Ct. 790, 58 L. Ed. 1377, L. R. A. 1915E, 942; Missouri; K. & T. Ry. Co. of Texas v.

Cade, 234 U. S. 412, 34 Sup. Ct. 678, 58 L. Ed. 1377, L. R. A. 1915E, 942.
The mere fact that attorneys' fees are allowed by this article to successful plaintiffs

only, and not to successful defendants, does not involve a denial of the equal protection
of the laws, contrary to U. S. Const. 14th Amend., if the classification is otherwise rea

sonable. Id.
The application to a claim against a carrier, based upon a loss of freight shipped in

interstate commerce, of the provisions of this article, does not amount to a direct bur
den upon interstate. commerce, and. is therefore not repugnant to the commerce clause
of the Federal Constitution, or otherwise in conflict with Federal authority, in the ab
sence of any Congressional legislation COvering the subject. Missouri, K. & T. Ry. Co. of
Texas v. Harris, 234 U. S. 412, 34 Sup. Ct. 790, 58 L. Ed. 1377, L. R. A. 1915E, 942.

Congress has not so far exercised its paramount authority by enacting the Carmack
amendment of .June 29, 1906, to the act of February 4, 1887 (U. S. Compo st. Ann. 1916,
§§ 8604a, 8604aa), regulating the liability of a carrier for the loss or damage to an inter
state shipment, as to prevent the application to a claim against a carrier, based upon a

loss of an interstate shipment, of the provisions of this article. Id.
One against whom judgment was rendered upon a claim which did not arise out of

interstate commerce may not urge the invalidity under the commerce clause of the Fed
eral Conatrtutron and the interstate commerce act of February 4, 1887 (U., S. Compo St.
Ann. 1916, §§ 8604a, 8604aa), and its amendments, of thls article. Missouri, Kansas &
Texas Railway Company of Texas V. L. C. Cade, 233 U. S. 642, 34 Sup. Ct. 678, 58 L. Ed.
1135.

The validity of this article may not be assailed by a defendant upon the ground that
natural persons only may avail themselves of its benefits. Id,

Persons entitled to allowance.-The Federal Supreme Court will not, in the absence
of a controlling decision by the state courts, limit to natural persons the benefit of this
article. Missouri, K. & T. Ry. Co. of Texas V. Cade, 233 U. S. 642, 34 Sup. Ct. 678, 58
L. Ed. 1135.

Grounds for allowance In general.-Under this article, platnttff', to be entitled to at
torney's fees as costs, must obtain judgment for the full amount of the claim as pre
sented for payment. Texas Southeastern Ry. CO. V. Brown (Civ. App.) .186 S. W. 273.

Amount and ccmoutatrcn.c--Under this article, the amount of attorney's fees forming
part of the costs must be determined by, the jury trying the case and not by the court.
Osvald v, Williams (Civ. App.) 169 S. W. 185.

'
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Under this article. allowance of $20 fee for collecting a $75 item on claims to recover

$215 damages for killing three head of cattle held erroneous. St. Louis, B. & M. Ry.
Co. v. Dawson (Civ. App.) 174 S. W. 850.

The. court and jury do not judicially know what would be a reasonable attorney's
fee which this article authorizes plaintiff to recover in action on bona fide claim for

stock killed. Quanah, A. & P. Ry. Go. v. Price (Civ, App.) 192 S. W. 805.
Allegations that plaintiff promised his attorney a certain fee are insufficient to au

thorize recovery under this article, allowing reasonable attorney fees. Quanah, A. & P.

Ry. Co. v. Watkins (Clv. App.) 193 s. W. 356.
Proof and allowance.-Where the evidence on appeal from justice court authorized a

verdict for the wages sued for, judgment allowing attorney's fees under this article and

punitive damages without evidence to support such allowance would be modified by per

mitting remittitur of the fees and punitive damages. Trinity County Lumber Co. v.

Conner (Civ. App.) 176 s. W. 911.
Under this article, allowing recovery of attorney's fees in action on bona fide claim

for stock killed, plaintiff must offer evidence of facts authorizing recovery of attorney's
fees and as to what would be reasonable attorney's fee under circumstances. Quanah,
A. & P. Ry, Co. v. Price (Clv. App.) 192 S. W. 805.

Under this article, court should require that verdict determine facts as to whether
attorney's fees were recoverable and what would be reasonable amount. ld.

As part of amount in controversy.-See Wichita Valley Ry, Co. v. Leatherwood (Civ.
App.) 170 s. W. 262; St. Louis, B. & M. Ry, Co. v. Knowles (Civ. App.) 171 S. W. 245�
Houston Packing Co. v. McDonald (Civ. App.) 175 S. W. 806; St. Louis, B. & M. Ry.
Co. v. Knowles (Civ, App.) 180 S. W. 1146; Houston & T. C. R. Co. v, Patterson (Civ.
App.) '193 s. W. 691.

CHAPTER TWENTY-FIVE

MISCELLANEOUS PROVISIONS

Art.
21801. Process, requIsites of.

Art.
2182. Suits consolidated, when.

Article 2180. [1447] [1443] Process, requisites of.
Cited, McCaulley·v. Western Nat. Bank (Civ. App.) 173 S. W. 1000; Simms v. Miears

(Civ. App.) 190 S. W. 544; Smith v. Buckholtz State Bank (Civ. App.) 193 S. W. 730.

Sufficiency of attestation.-Under this article, a citation held sufficiently attested
when signed by the clerk officially with the seal of the court, though the word "tested"
was not used. St. Louis, B. & M. Ry, Co. v. Hamilton (Civ. App.) 163 S. W. 666.

Art. 2182. [1454] [1450] Suits consolidated, when.
Trial .of cases together.-In action against receiver of insurer, and against a railroad

for damages from fire communicated from cars, there was no error in hearing the two
cases together. San Antonio & A. P. Ry, Co. v. Moerbe (Civ. App.) 189. S. W. 128.

Actions which may be consolidated.-Where the several suits involved similar facts,
but a judgment in one would not necessarily be conclusive in another, consolidation to
avoid a multiplicity of suits will not be required. Chicago, R. I. & G. Ry. Co. v. Liberal
Elevator Go. (Civ. App.) 182 S. W. 355.

The court did not err in consoltdatlng two suits in trespass to try title, where the
parties and issues in both we're the same. Ferguson v. Dodd (Civ. App.) 183 S. W. 391.

Operation and effect of consolidation.-Under this article, where three suits were con

solidated, held that jurisdiction of Court of Civil Appeals was determinable according to
the sum of the amounts involved in the three suits. Rust v. Texas & P. Ry. Co. (Sup.)

.180 S. W. 95.
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TITLE 38

COURTS-JUVENILE

CHAPTER TWO

DELINQUENT CHILDREN
Art.
2191-2201. Superseded.
2201a. Dependent or delinquent girls may

be commdtted by juvenile court,

Art.
etc.; mentally deficient or diseased
girls; examination.

Articles 2191-2198.
Note.-Acts 1907, p. 137, §§ 1-8, constituting the above articles of the Revised Civil

Statutes, were also carried into the Revised Criminal. Statutes as arts. 1197-1204 of the
Code of Criminal Procedure. The latter articles were amended by Acts 1913, ch. 112, §§
1-10, thus working a supercession of the articles of. the revised Civil Statutes above re

ferred to. The act as amended appears' in Vernon's Code of Criminal Proc. as arts. 1197-
1204.

Applicable only to boys.-See Townser v. State (Cr. App.) 182 s. W. 1104.

Appealability of judqment.i--Bee Mills v. State (Cr. App.) 177 S. W. 492; Horn v.

State (Cr. App.) 181 S. W. 727.
Jurisdiction.-See McCallen v. State, 76 Cr. R. 353, 174 S. W. 611; Ex parte Bartee,

76 Cr. R. 285, 174 S. W. 1051.

Arts. ,2199, 2200.
Note.-Acts 1907, p. 137, ch. 65, § 9, from which the above articles were constructed,

was amended, prior to the revision of 1911, by Acts 1909, ch. 55, p. 101, and the revisers
carried the amendatory act into the revised Code of Criminal Procedure as art. 1205.
The latter article was expressly repealed by Acts 1913, ch. 112, § 13. This repeal would
seem to work a supercession of arts. 2199, 2200, Revised Civil Stat.

Art. 2201.
Note.-This article is superseded by Acts 1913. p. 219. ch. 112. 12', set forth in Ver-

non's Code Cr. Proc. as art. 1207.

Art. 2201a. Dependent or delinquent girls, etc.
See Code Cr. Proc. arts. 1207a, 1207b.

Constitutionality.-See Ex parte Bartee. 76 Cr. R. 285. 174 S. W. 1051.
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TITLE 39

CRIMINAL DISTRICT COURTS

Chap.
2. Dallas Criminal District Court.

Chap.
3. Criminal District Court No.2 of Dal

las County.

CHAPTER TWO

DALLAS CRIMINAL DISTRICT COURT

Article 2234. [1531£] Terms of court; grand jury.-Said court
shall hold four terms

-

each year for the trial of causes and the disposi
tion of business coming before it; one term beginning the first Monday
of January; one term beginning the first Monday of April; one term

beginning the first Monday in July;
-

and one term beginning the first

Monday of October, respectively. The grand jury shall be empanelled
in said court for each term thereof unless otherwise directed by the

judge of said court; and the procedure for drawing jurors for said court
shall be the same as is now or may hereafter be required by law in dis
trict courts and under the same rules and regulations. [Acts 1893, p.
118; Act March 29, 1917, ch. 136, § 1.]

Explanatory.-The act amends art. 2234, Rev. Civ. St. of 1911. Took effect 90 days
after March 21, 1917, date of adjournment.

CHAPTER THREE

CRIMINAL DISTRICT COURT NO.2 OF DALLAS COUNTY

Article 2235b. Criminal district court of Dallas county and court
No. 2 to. exercise concurrent jurisdiction; transfer of causes, etc.

Note.-This section of the act is amended by Act March 22, 1915, ch. 86, § 1. See
Vernon's Code Criminal Procedure 1916, art. 97Zl.

Since the compilation of the Civil Statutes in 19i4 the legislature has passed a

number of acts relating to the Criminal District Courts. Where those acts are not

amendatory of Articles of Revised Civil Statutes of 1911, they have been placed in title
2, chapter 3A, of Vernon's Code of Criminal Procedure 1916, and the corresponding title
and chapter in this supplement.

Transfer of causes.-See General Bonding & Casualty Co. v. State, 73 Cr. R. 649, 165
.S. W. 615.
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TITLE 40

COURTS�COMMISSIONERS'

Chap.
1. Organization.
2. Powers and Duties.

Chap.
3. Terms and minutes of the court.

CHAPTER ONE

ORGANIZATION
Art.
2236.

.

Election and term of office of county
commissioners.

2237. Court composed of whom and the
presiding officer thereof.

Art.
2239: Oath and bond of county commis

sioner.
2240. Vacancy in office of county commas

sioner. how filled.

Article 2236.
commissioners.

Inconvenience invalid�ting division of county into precincts.-Under the act creating
Dunn county (Acts 33d Leg. [1st Called Sess.] c. 35). the division of such county into
commissioner's, justice's, and voting precincts held so manifestly wrong, in view of the
comparative size and comparative number of voters and the inconvenience to residents
or two of the three largest towns in reaching the polling place and justice's court, as to
require the holding of an election in such precincts to be enjoined. Dubose v. Woods
(Civ. App.) 162 S. W. 3.

Vacancy in office of county commlssioner.-Under Const. art. 5, § 18, article 16, § 17,
and Rev. St. 1911, arts. 2236, 2240, 3030, 3032, county commissioner's term expired when
result of election was required to be declared, and if no commissioner was elected there
was a vacancy, and defendant's subsequent qualification was not premature. Tom v.

Klepper (Civ. App.) 172 S. W. 721.

[1532] [1509] Election and term of office of county

Art. 2237. [1533] [1510] Court composed of Whom and the pre-
siding officer thereof.

.

Personal liability for damage arising from offic·ial acts.-Officers, to whom is commit
ted the power of acting in a judicial or quasi judicial capacity, are not personally liable
for an honest, though mistaken, exercise of their powers. Comanche County v. Burks
(Civ. App.) 166 S. W. 470.

Art. 2239. [1535] [1512] Oath and bond of county commissioners,
Liability on bon d.-Under Sp. Acts 28th Leg. c. 25 (Special Road Law for San Au

gustine County) § 1, sureties on official bond of a county commissioner held not respon
sible for his illegal drawing or receiving money from the county as ex officio road com

missioner. Slaughter v. Knight (Civ. App.) 184 S. W. 539.

Action on bo�d.-Under this article, petition against county commissioner for
amounts collected for services to county in which he could not be interested, failing to

show that they were collected other than for real owners, did not state cause of action,
and did not show liability of sureties on official bond. Polk v. Roebuck (Civ. App.) 184
S. W. 513.

.

Art. 2240. [1536] [1513] Vacancy in office of commissioner, how
filled.

Vacancy in office.-See Tom v. Klepper (Civ. App.) 172 S. W. 721; note under art.
2236.

CHAPTER TWO

POWERS AND DUTIES
Art.
2241. Certain powers of the court speci-

fied.
Power to levy taxes.
Tax shall not be levied, except, etc.

May issue bonds for such bridge
purpose.

Stationery, etc., may contract for.

Art.
2268a. Commissioners shall not make con

tracts in excess of $2,000 without.
submission to competition; excep
tion.

Contracts made without compliance
with act void; injunction; repeal.

2242.
2244.
2254.

2256.

2268b.

Article 2241. [1537] [1514] Certain powers of the court specified.
Cited, Coleman-Fulton Pasture Co; v. Aransas County (Civ. App.) 180 S. W. 312;

Williams v. Carroll (Civ. App.) 182 S. W. 29.
.
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1. Limitation of jurisdiction to county buslness.-Under Const. art. 5, § 18, the com

missioners' courts are courts of limited jurisdiction, having no authority except such as

is expressly or impliedly conferred. Von Rosenberg v. Lovett (Civ. App.) 173 S. W. 508.
Relative to the question of a fight between defendants and S., who was taking sand

from their land, being an affray, a county commissioner could not authorize him to take
sand outside the roadbed. Haverebakken v. State (Cr. App.) 194 S. W. 1114.

2. Establishment of county and pr-eclnct boundaries.-Under the act creating Dunn

county (Acts 33d Leg. [1st Galled Sess.] c. 35), the division of such county into com

missioner's, justice's, and voting precincts held so manifestly wrong, in view of the

comparative size and comparative number of voters and the inconvenience to residents
of two of the three largest towns in reaching the polling place and justice's court, as

to require the holding of an election in such precincts to be enjoined. Dubose v. Woods

(Civ. App.) 162 S. W. 3.

4. Construction of roads, bridges, and ferries.-A contract to furnish a county
shells for building and repairing roads to be paid for from current revenues does not
create a "debt" within Const. art. 8, § 9. Broussard v. Wilson (Civ. App.) 183 s. W.
814.

Under the general power given by this article to "build bridges and keep the same

in repair," general discretion is vested in members of commissioners' courts to deter
mine when and where bridges shall be constructed in their county. Moore v. Coffman
(Civ, App.) 189 S. W. 94.

A commissioners' court may not deprive itself of the power to determine the loca
tion for bridges to be built. Id.

6. Contracts In general.-The commissioners' court has charge of the business af
fairs of the county, and it alone has authority to . make contracts binding upon the
county. Germo Mfg. Co. v. Coleman County (Ctv. App.) 184 S. W. 1063.

The commissioners' court alone has authority to make contracts binding upon the
county. American Disinfecting Co. v. Freestone County (Civ. App.) 193 S'. W. 44().

A county is not bound to pay for disinfectants purchased and used by sheriff,
where the 'commissioners' court did not authorize or ratify the purchase or use. Id.

County is not liable on equitable principles for new typewriters and postage stamps
used by county clerk, in conducting his office, where commissioner's court did not au

thorize nor consent to supplies being acquired. Sparks v. Kaufm.an County (Civ. App.)
194 S. W. 605. -

County clerk has no authority to acquire new typewriters, by purchase or exchange,
or expend money for postage stamps, although such supplies are necessary in conducting
his office. Id.

9. Delegation of 'authority to construct court house.-A justice of the peace has
jurisdiction of a snit to recover a deposit of $20() made to secure performance of a con

tract to exchange lands wherein no interest was asked for, and interest allowed dated
only from the date of judgment. Strickland v. Duffie, (Civ. App.) 191 S. W. 622.

Justice court held without jurisdiction of action against railroad by shipper of
horses for $1.97.50 damages and for attorney's fee of $20, under Rev. St. 19'11, art. 2178,
for delay in paying or satisfying claim. Houston & T. C. R. ·Co. v. Patterson (Civ. App.)
193 S. W. 691..

30. Allowance of claims.-The lack of merit in a sheriff's .claim against a county,
and want of proper form in the account as it was presented to the commissioners'
court, did not impair the jurisdiction and authority of the court to pass on 'the claim
and allow or reject it as it deemed proper. Jeff Davis County v. Davis (Clv, App.)
192 S. W. 291.

31. -- Conclusiveness of order allowing claim.-Where items of account allowed
to sheriff by commissioners' court could not, under any circumstances, have been proper
charges against county, want of authority on part of commissioners' court to allow them
was jUrisdictional, so that its action in so doing had no conclusive effect. Jeff Davis
County v. Davis (Civ. App.) 192 S. W. 291.

Under Rev. St. 1911, art. 2241, subd. 8, as amended by Acts 32d Leg. c. 116 (Vernon's
Sayles' Ann. Civ. St. 1004, art. 2241), commissioners' court of county had jurisdiction to
settle all accounts presented by sheri,ff for jail guard hire, and its action in rejecting or

paying them was conclusive, and not to be reviewed except by district court under its
appellate jurisdiction. rd.

.

In action by a county against sheriff and his sureties to recover amounts of county
moneys paid sheriff, the orders of the commissioners' court allowing the sheriff's claims
and ordering them paid were conclusive, though procured by false and traudulent rep
resentations made by the sheriff to the court. Id.

32. -- Collateral attack.-Under this article, decisions of commissioners' court
relating to settlement of accounts against county are conclusive, and not subject to
.collateral attack, if court has jurisdiction, but not otherwise. Polk v. Roebuck (Civ.
App.) 184 S'. W. 513.

A judgment of the commissioners' court of a county allowing certain accounts of
the sheri,ff could not be collaterally impeached merely because it was based on a mis
take of fact and because the court acted without knowledge of the law. J(ilff Davis
County v. Davis (Civ. App.) 192 S. W. 291.

34. Designating place of holding sessions' of courts.-See Edwards v. McGuire (Civ.
App.) 1.65 S. W. 477; note under art. 2299.

Art. 2242� [1538] Power to levy taxes.
Limitation of levY.-In view of Const. art. 8, § 9, setting the limits of levies for

various county purposes, Vernon's Sayles' Ann. Civ. St. 1914, art. 1440, does not au
thorize the commissioners' court to transfer into the road and bridge fund such
amounts as to make possible an expenditure for roads and bridges in excess of the
constitutional limit. Williams v. Carroll (Giv. App.) 182 S. W. 29. '

Const. art. 8, § 9, authorizing counties to levy 30 cents on the $10() for roads and
bridges, and 25 cents on the $1.001 for streets and other permanent improvements. does
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not authorize the levy of 55 cents- on the $100 for roads not within the corporate limits
of a city or town. Id.

Provision for payment of debts.-A contract for the drilling for a county of an
artesian well on the courthouse square, executed when there was not sufficient revenue
on hand or to be collected for the year with which to pay the price, creates a debt with
in Const. art. 11, §§ 5, 7, and, when no provision is made for the payment of the debt,
the contract is void. Toole v. First Nat. Bank of Hemphill (Civ. App.) 168 S. W. 423.

Where a fund for the payment of a county debt has been provided for by statute,
no provision for the payment of such debt under Const. art. 11, § 5, need be made by
county officers when contracting it. Boesen v. Potter County (Civ. App.) 173 S. W. 462.

A debt incurred by a county for publishing its delinquent tax list held to be such a.
current .expense of

_ the municipality that the provisions of Const. art. 11, § 5, had no

application. rd.
.

A county warrant for courthouse lots, payable out of the revenues for the second
year thereafter, held a "debt," for payment of which Corist, art. 11, § 7, requires pro
vision at tiIll.€! of creation. Rogers Nat. Bank v. Marion County (Civ. App.) 181 S. W.
884.

Within Const. art. 11, § 7, requiring provlsion, at time of creation of a county debt,
for a tax for its payment, a warrant for its payment out of the general fund for the
second. year thereafter is not "provtsion." rd.

Diversion of funds·.-Under Gonst. art. 8, § 9, specifying limits of county levies for
various purposes, the expenditure in any fund, whether directly or indirectly as by
transferring funds raised for one purpose into another fund. creating an excess over
the constitutional limitation on such fund, is unconstitutional Williams v. Carroll
(Civ. App.) 182 S. W. 29. .

Const. art. 8, § 9, authorizing a levy for roads and bridges and a levy for county
purposes, does not permit the use of- county purpose funds for roads and bridges ot
th s county. rd.

Art: 2244. [1540] [1517] Tax shall not be levied, except, etc.
Laws dlrectory.-:ui.ws naming the time for the levy of taxes are merely directory,

and legal taxes can be levied whenever the necessity arises. Cadena v. State (Civ.
App.) 185 S'. W. 367.

Art. 2254. [1547c] May issue bonds for such bridge purposes.
Cited, Coleman-Fulton Pasture Co. v. Aransas County (Civ. App.) 180 S. W. 312.

Art. 2256. Stationery, etc., may contract for.
Purchase of typewriters.-Authority to acquire new typewriters by purchase or ex

change for county clerk's office is vested. if in anyone, in commissioners' court under
this article. Sparks v. Kaufman County (Civ. App.) 194 S. W..605.

Art. 2268a. Commissioners shall not make contracts in excess of
$2000. without submission _ to competition; exception.-The Commis
sioner's Court of this State, shall make no contract calling for or re

quiring the expenditure or payment of Two Thousand ($2000) dollars
or more out of any fund or funds of any county, or subdivision of any
county, without- first submitting such proposed contract to competitive
bids; notice of the time and place, when and where such contract will
be let, shall be published in some newspaper published in said county
or subdivision once a week for two weeks prior to the time set for let
ting said contract; or if there is no newspaper published either in said
county or said subdivision, then notice of the letting of said contract
shall be given by causing a notice thereof to be posted at the Court
House door of such _ county for fourteen days prior to the time of let
ting such contract; provided that in case of public calamity, where it
becomes necessary to act at once to appropriate money to relieve the

necessity of the citizens or to preserve the property of the county, this

provision may be waived ; provided, that all contracts made by or with
said court calling for or requiring the_ expenditure of any amount of
money less than Two Thousand ($2000) dollars and exceeding five hun
dred ($500) dollars, shall be let by competitive bids at a regular term

of court, except in case or urgent necessity or present calamity ; pro
vided, that the provisions of this Act shall not apply to any work done
under direct supervision of the County Commissioners and paid for by
the day. [Act March 30, 1917, ch. 141, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 2268b. Contracts made without compliance with act void;
.

in

junction; repeal.-A contract made by the Commissioner's Court With
out complying with the terms of this Act shall be void and shall not be
enforceable in any court of this State, and the performance of san1� .and
the payment of any money thereunder may be enjoined by any citizen
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of such county or subdivision. This Act shall not be construed so as

to repeal any part of Title 29, Chapter 2, Revised Statutes of 1911, and
shall be cumulative to said title and chapter. [Id. § 2.]

. CHAPTER THREE

TERMS AND MINVTES OF THE COURT

Art.
2274. Regular terms of the court.
2275. Special terms of the court.

Art.
2276. Minutes of the court.

Article 2274. [1552] [1525] Regular terms of the court; more

than one session each quarter not mandatory; adjournment.
See Altgelt v. Gutzeit (Civ. App.) 187 S. W. 22�.

Art. 2275. [1553] [1526] Special terms of the court.
See Altgelt v. Gutzeit (Civ. App.) 187 S. W. 220.

Art. 2276. [1554] [1527] Minutes of the court.
In general.-Under this article a' contract for the transportation of road materials

need not be in writing, provided it was made by the commissioners' court acting as a

municipal body, but it can be proved only by the written proceedings of the court.
Marshall v. Simmons (Civ. App.) 159 S. W. 89.

In mandamus proceedings against a county commissioner, ex officio road commis
sioner for his precinct, to compel him to open a second class road, a finding that the
commissioners' court of the county made no order that the road be opened was justi
fied, where no such order was shown by the minutes. Rankin v. Noel (Civ. App.) 185
S. W. 883.

Sufficiency of minute entry.-An entry of an order of the commissioners' court,
made on April Sth, approving a written contract which recited that it was the reduc
tion to writing of an oral contract made on March 3d, is sufficient to establish the ex

istence of the oral contract by the records of the court. Marshall v. Simmons (Civ.
App.) 159 S. W. 891.

Under this article, the fact that the tabulated returns of a stock law election were

recorded in a book in which the result of all elections were recorded, and not in the
minutes of the. court, did not invalidate the election, since the minutes of the court
need not necessarily be kept in one book. Bishop v. State, 167 S. W. 363, 74 Cr. R. 214.

Failure to enter order.-Though the clerk of the commissioners' court should fail
to record the tabulated returns of a stock law election in the proper. book, it would not
invalidate the whole election, where every other essential was complied with, and there
was no doubt that the election was carried. Bishop v. State, 167 S. W. 363, �4 Cr. R.
D�

-

Where, after an enlarged school district had been surveyed and the. field notes filed,
they were adopted and the order enlarging the district passed on by the commissioners'
court, the proceedings were not void because the order was not formally entered on the
court's minutes, as provided by this article. Where such order was inadvertently
omitted from the court's minutes, the defect could be cured by a nunc pro tunc order.
Woods v. Eberling (Civ. App.) 169 S. W. 932.

Contracts made by municipalities are valid and binding only when entered upon the
minutes, except that where order of commissioners' court of county has been passed,
omission of clerk to record it will not render it void. Rankin v. Noel (Civ. App.) 185
S. W. 883.

Varying effect of by parol.-In view of this article a contract between the county
commissioners' court and a third person embraced in a written proposal and acceptance
cannot be varied by parol. Douglass v. Myrick (Civ. App.) 159 S. W. 422.
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TITLE 41

COURTS-JUSTICES'
Chap.

1. Election and qualification of justices.
2. Powers and jurisdiction.
3. Terms of the court.
4. Dockets, books and papers.
5. Venue.
6. Security ror costs.
8. Process and service.

Chap.
.9. Pleadings.
11. Appearance and trial.
13. The judgment.
14. New trials, etc.
15. Execution.
17. Appeal.
18. General provisions.

CHAPTER ONE

ELECTION AND QUALIFICATION OF JUSTICES
Article 2283. [1560] [1533] Justices, election, bond and term of

office.
Llabltlty on bond-Unofficial acts.-Where defendants paid their account to a jus

tice of the peace, to whom a verified statement thereof was transferred for suit, they
cannot recover against the justice's sureties, for defendants are discharged, if the pay
ment was to the justice in his official capacity, and, if not, the sureties are not liable.
Bray-Robinson-Curry Woolen Mills v. W. F. Walker & Son (Clv. App.) 165 S. W. 107.

In view of this article and under article 2322, a justice to whom .a verified state
ment of an account was transferred for suit is not authorized to collect the account,
and his collection is not an official act discharging the debtor. Id.

CHAPTER TWO

POWERS AND JURISDICTION
Art.
2291. Jurisdiction in civil cases.

Art.
2293. To punish contempts.

Article 2291. [1568] [1539] Jurisdiction in civil cases.
1. In general.-A satisfaction of a lessor's action for the possesslon of the prop

'arty brought in the district court, or a satisfaction of his action of forcible detainer
brought in the justice court, would be a satisfaction as to both remedies. Hartzog V.

Seeger Goal Co. (Civ. App.) 163 S'. W. 1065. '

An actton by a City against a railroad company for the penalty imposed by art.
1068, for failure to place its roadbed over a street in a proper condition for travel, is
for a money judgment within the jurisdiction of a justice's court. City of San. Marcos
v. International & G. N. Ry. Co. (Civ. App.) 167 s. W. 292.

The jurisdiction of the justice court over the subjects committed to it by the Con
stitution is as general and exclusive as that of the district courts, Chicago, R. I. & G.
Ry. Co. v. Gladish (Civ. App.) 175 S. W. 863.

Under Const .. art. 5, §§ 16, 19, and Rev. St. 1911, arts. 1767, 2291, 6624, 6625, on ap
peal to county court in action against receiver of railroad, plaintiff held entitled to
bring in purchaser of the railroad's property and franchises. Freeman v. W. B. Walker
& S'Ons (Civ. App.) 175' S. W. 1133, 456.

.

2. Pleading jurisdictional facts.-PIaintiff's only pleading in a justice court being
the citation, stating items of damages aggregating over $200, it was without jurisdic
tlon. Texas & N. O. R Co. v. Coleman (Civ, App.) 185 S. W. 1053.

3. Actions involving title to real property.-An action for $137 rent due from de
fendant, as plaintiff's tenant, is within the jurisdiction of the justice court; the rule
estopping a tenant from disputing the title of his landlord rendering the question of
title immaterial. Standley v. Currey (Civ. App.) 161 S. W. 416.

3Y2' -- Forcible entry and detainer.-Jurisdiction of a forcible detainer suit is in
the justice's court and not in the county court. Benavides v. Benavides (Civ. App.)
174 8'. W. 29:3.

5. Amount or value In controversy.-Where the petition stated a cause of action
for the recovery of $200 delivered to defendant under an agreement that he should repay
Dn demand, the jurisdiction of the justice court is not ousted by the general averment
of $500 for the defendant's refusal to pay. Willett v. Herrin (Civ. App.) 161 s. W. 26.

Suit to cancel a note for $65 secured by a chattel mortgage on property valued at
more than $2001 with plea or a former judgment on the note for $71> and a reply seeking
damages in the amount of such judgment held a. suit for damages to the amount of
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the judgment, within the original jurisdiction of the justice's court. Edwards v. Den

nington (Civ. App.) 161 S. W. 929.
That the amount in controversy was only $1.61 over $200, the jurisdictional amount

of a justice court, cannot be considered in order to give it jurisdiction of the action.

Wilson v. Ware (Civ. App.) 166 S. W. 705.
Where the suit was for conversion of a soda fountain, value .of which was pleaded

at $350, the justice court was without jurisdiction. Jeans v. Liquid Carbonic Co. (Civ.
ApP.) 173 S. W. 643, judgment modified on rehearing 180 S. W. 634.

The amount demanded in the pleading fixed the amount in controversy so as to de

termine the jurisdiction of the court. Chicago, R. I. & G. Ry. C0'. v. Gladish (Civ. App.)
175 S. W. 863.

Under arts. 2291 and 2391, amount claimed held to give jurisdiction to justice's court
and county court on appeal, though judgments were in excess of $20'0. Freeman v. W.
B. Walker & Sons (Civ. App.) 175 S. W. 1133, 456.

A justice's court had jurisdiction of suit for conversion of soda fountain alleged to
be worth $350, where plaintiff alleged his damage to be only $199.501, where by reason

of his indebtedness to the defendant, plaintiff's damage, if any, was less than $200.
Jeans v. Liquid Carbonic C0'. (Civ. App.) 180 S. W. 634, modifying judgment on rehear

ing 173 S'. W. 643.
As a justice court has no jurisdiction of suits for the recovery or more than $200

under Const, art. 5, § 19, where a suit was for exactly $200, a. judgment of the county
court on appeal from justice court for the principal and a penalty and items exceeding
that amount was invalid. North American Ins. Co. v. Jenkins (Civ. App.) 184 S. W.
3(}7.

If suit primarily is for an amount within the jurisdiction of a justice's court, the
court retains jurisdiction, although pending suit damages accrue beyond that amount.
Bulzberger & Sons Co. of America v. Hille (Civ. App.) 187 S. W. 992.

Where citation, as contained in record, indicates that plaintiff's demand in a jus
tice court action was less than $200, the jurisdiction of the justice court is established.
Houston & T. C. R. Co. v. Derden (Civ. App.) 194 S. W. 489.

6. -- Attachment and garnishment.-Under arts. 7773 and 7778, the constable's ap
praisement of attached property claimed by a third person at more than $200 is conclu
sive against the justice's jurisdiction. Fuller, Hanna & C0'. v. Rogers (Civ. App.) 184
S. W. 322.

.

7. -- Enforcement of liens on personal property.-In suits in a justice's court to
foreclose a lien on personal proper-ty, the value of the property is the measure or the
court's jurisdiction. City Nat. Bank v. Watson (Civ. App.) 178 S. W. 657.

Justice court is without jurisdicti0'n of a proceeding to enforce a laborer's lien on

property or a value exceeding $200, since value of property, and not value of claim, con

trols. Ferrell-Michael Abstract & Title C0'. v. McCormac (Civ. App.) 184 S. W. 1081.

8. -- Mortg-age foreclosure.-In absence of allegation in petition of value of prop
erty on which plaintiff in justice's court seeks to foreclose a chattel mortgage, juris
diction of the court does not affirmatively appear. City Nat. Bank of Watson (Civ.
Aptp.) 178 S. W. 657.

A judgment of a justice, showing on its face that the value of property on which a

chattel mortgage was foreclosed exceeded his jurisdiction, was void. Parker v. Watt
(Civ. App.) 178 S. W. 718.

9. -- Interest, costs, and attorney's fees.-Where plaintiff agreed with defendant
to represent him in a suit for a certain sum, the receipt for a part of which contained
a. memorandum of the contract, which receipt was accepted by defendant, held, that
the contract determined the sum payable within art. 4977, so that interest was recov
erable under the contract, and was not a part of the amount in controversy affecting
the jurisdiction of a justice's court. Ewalt v. Holmes (Civ. App.) 165 8'. W. 39.

Where a justice's court had jurisdicti0'n of a cause when filed, jurisdiction was not
defeated by the accrual of interest thereon thereafter, but it could not render judgment
beyond the amount of its jurisdiction. Adair v. Stallings (Civ. App.) 165 S. W. 140.

Where the principal and interest of the note sued on, when added to 'the 10 per
cent. attorney's fee provided for in the note, amounted to $201.61,. a justice's court did
not have jurisdiction in the action. Wilson v. Ware (Civ. App.) 166 S. W. 705.

Suit for conversion held to be without jurisdicti0'n of the justice court, where dam
ages and interest for conversion aggregated more than $201(). Jeans v. Liquid Carbonic
Co. (Civ. App.) 173 S. W. 643, judgment modified on rehearing 180 S. W. 634.

In a suit wherein plaintiff filed no written pleadings and the cltatton showed that
the suit was on an account for $188.68, held, that the justice had jurisdicti0'n though his
docket, after statement that the suit was tor $188.68 with interest, contained the entry
"attornay'a fees --%." Lucas v. Harr-ison (Civ. App.) 182: S. W. 74.

11. -- Reduction of amount to give jurisdiction.-Where defendant set up a
counterclaim alleging several amounts, the total or which exceeded $200, the counter
claim was beyond the jurisdicti0'n of the justice, even though defendant prayed for a

recovery of only $200. 'Willett v. Herrin (Civ. App.) 161 S. W. 26.
Where the amount in controversy is in excess of the court's jurisdiction, a portion

thereof cannot be remitted to bring the matter within the jurisdiction or the court.
Chicago, R. 1. & G. Ry. Co. v. Gladish (Civ, App.) 175 S. W. 863.

When the amount which the plaintiff is entitled to recover appears from his al
legationEi to be a fixed sum, he will not be permitted to enter a fictitious credit for the
sole purpose of giving jurisdiction. Wells Fargo & Co. Expeess v. Crittenden (Civ.
App.) 189 S. W. 296.

18Y2' Equitable jurisdiction-Injunction.-A justice of the peace has no jurisdiction'
to issue writs of injunction. Poe v. Ferguson (Civ. App.) 168 S. W. 4591.

.
'

19. Judgment-Collateral attack.-Jud.gment against owners of land in justice court,
III favor of one who had supplied materials to contractors working on such land, held
conclUsive UP0'n failure of the owners to appeal therefrom,' and not open to collateral
attack, as by having its enrorcement enjoined in suit to enforce mechanics' liens by
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the contractors against the owners and materialman. Waples Painter Co. v. Ross (Sup.)
176 S. W. 47, reversing judgment (Civ. App.) 141 S. W. 1027.

A justice's judgment foreclosing a laborer's lien cannot be collaterally attacked by
parties or privies, the record not showing the value of the property on which the lien
was sought, upon the ground. that it exceeded the amount of the justice's jurisdiction.
Ferrell-Mtchaet Abstract & Title Co. v. McCormac (Civ. App.) 184 S. W. 1081.

20. --- Presumption 'of jurisdiction.-Upon collateral attack on a judgment of a
domestic court it will, where the action was within the court's general jurisdiction, be
presumed that the necessary jurisdictional facts existed, though they do not appear of
record. F'err-all-Mioha.el Abstract & Title Co. v. McCormac (Civ. App.) 184 S. W. 1081.

Art. 2293. [1570] [1541] To punish for contempts •

.

Cited, Powell v. Stephenson (Civ. App.) 189 S. W. 5701.

CHAPTER THREE

TERMS OF THE COURT

Article 2299. .[1576] [1547] Times and places of holding.
Necessity of designation.-Under Const. art. 5, § 19, and Rev. St. 1911, arts. 2241, 2299,

it is the duty of county commissioners on the organization of a justice's court to desig
nate the time and place for holding the same, and failure to do so is fatal to the jus
tice's jUrisdiction, though it is not necessary to' fix the time and place on the incoming
of each new incumbent. Edwards v. McGuire (Civ. App.) 165 s. W. 477.

CHAPTER FOUR

DOCKETS, BOOKS AND PAPERS

Article 2302. [1579] [1550] Justice'S docket.
Effect of docket entries.-In a suit wherein plaintiff filed no written pleadings and

the citation showed that the suit was on an account for $188.68, held, that the justice
had jurisdiction though his docket, after statement that the suit was for $188.68 with in
terest, contained the entry "attorney's fees --%:" Lucas v. Harrison (Civ. App.) 182
S. W. 74.

Failure to enter pleadings.-A failure to note the pleadings of the parties upon the
docket cannot be taken advantage of to procure reversal of a judgment of the county
court on appeal from the justice court. Galveston, H. & S. A. Ry. Co. v. Brown (Civ.
App.) 175 S. W. 749.

Judgment as evidence of nature of action.-In a suit to enjoin execution under a

judgment of the county court, held that, under arts. 758, 759, 2302, 2327, 2396, judgment
of justice court wherein suit was begun is not admissible as part of the record or

pleading to show nature of the action. James McCord Co. v. Rea (Civ. App.) 178 8'.
W.649.

CHAPTER FIVE

VENUE
Art.
2308. Suits to be brought in the county of

defendant's residence, except, etc.

Art.
2309. Residence of single man.
2312. Where justice is disqualified.

Article 2308. [1585] [1556] Suits to be brought in the county of
defendant's residence, except, etc.-Every suit in the court of a jus
tice of the peace shall be commenced in the county and precinct in
which the defendant, or one or more of the several defendants, resides,
except in the following cases and such other cases as are or may be
provided by law:

.

(1) Cases of forcible entry and detainer must be brought in the

precinct where the premises, or a part thereof, are situated.
(2) Suits against executors, administrators, and guardians as such

must be brought in the county in which such, administration or guard
ianship is pending, and in the precinct in which the county seat is sit
uated.
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(3) Suits against counties must be brought in such county and in
'the precinct in which the county seat is situated.

In the following cases the suit may, at the plaintiff's option, be
brought either in the county and precinct of the defendant's residence,
or in that provided in each exception.

(4) Suits upon a contract in writing promising performance of any
particular place, may be brought in the county and precinct in which
such contract was to be performed, provided that in all suits to recover

for labor actually performed, suit may be brought and maintained, where
such labor is performed, whether the contract for same be oral or in

writing.
(5) Suits for the recovery of rents may be brought in the county

and precinct in which the rented premises, or a part thereof are situ-
ated.

'

(6) Suits for damages for torts may be brought in the county and
precinct in which the injury was inflicted.

(7) Suits against transient persons may be brought in any county
and precinct where such defendant is to be found.

(8) Suits against non-residents of the State, or persons whose resi
dence is unknown, may be brought in the county and precinct where
the plaintiff resides.

(9) Suits for the recovery of personal property may be brought in

any county and precinct in which the property may be.
(10) Suits against private corporations, associations and joint stock

companies may be brought in any county and precinct in which the
cause of action or a part thereof arose, or in which such corporation,
association or company has, an agency or representative, or in which its
principal office is situated.

.

(11) Suits against railroad and canal companies, or the owners of
any line of mail stages or coaches, for any injury to person or property
upon the road, canal or line of stages or coaches of the defendant, or

upon any liability as a carrier, may be brought in any precinct through
which the road, canal or line of stages or coaches may pass, or in any
precinct where the route of such railroad, canal, stages or coaches may
begin or terminate.

(12) Suits against fire, marine, or inland insurance companies may
also be brought in any county and precinct in which any part of the in
sured property was situated; and suits against life and accident insur
ance companies or associations may also be brought in the county and
precinct in which the persons insured, or any of them resided at the time
of such death or injury.

(13) Suits against the owners of a steamboat or other vessel may
be brought in any county or precinct where such steamboat or vessel
may be found, or where the cause of action arose or the liability was

contracted or accrued. In every suit commenced in a county or pre
cinct in which the defendants or one of them may reside it shall be af
firmatively shown in the citation or pleading (if .any) that such suit
comes within one of the exceptions named in this Act. [Act Aug. 17,
1876, p. 156, § 8; Act March 29, 1917, ch. 124, § 1.]

Explanatory.-The act amends art. 2308, ch, 5, title 41, Rev. Civ. St. 1911. The
title of the act purports to amend said artrcle "by, adding thereto at the end of sub
division 4 thereof, 'Providing that in all suits to recover for labor performed or any
kind of personal service rendered may, at the option of plaintiff, be brought and main
tained where such labor is performed or personal service rendered,' and declaring an

emergency." The last sentence of subdivision 13, beginning with the words "In every
suit commenced," was added by the amendment, but the title of the act does not seem

to be broad enough to cover it. The act took effect 90 days after March 21, 1917, date
of adjournment.

Cited, Thomas Goggan & Bros. v. Morrison (Civ. Appi.) 163 S. W. 119; Sublett v,

Hurst (Civ. App.) 164 S. W. 448.

In general.-Subsequent purchasers of property which had been mortgaged to secure
a. note payable in a county in which neither the maker nor the purchasers resided are

entitled to be sued' before a justice of the peace in the county of their residence, al-
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though the maker may be sued in the other county, under this article.. Noble v. Broad
(Civ. App.) 167 S. W. 1.

In view of arts. 1903, 2308, articles 1831-1833 authorize the transfer, on defendant's
plea of privilege, of a case pending in the justice court in one county, to such a court
in another. Dalhart Ice & Electric Co. v. Tinsley (Civ. App.) 180 S. W. 619.

In suit a.gainst partnership on account, giving of check or any fact tending to show
an alleged partner's interest in the business are merely evidentiary facts, going to ques
tion of liability, and do not destroy alleged partner's right to be sued in county of his
residence, and are not competent to meet his plea of privilege. Neal v. Barbee (Civ.
App.) 185 S. W. 1059'.

Contr-acts.-Under subd. 4, held that, where feed was sold and the sellers attached
drafts to. the bill. of lading, suit before a justice for shortage might be maintained in
the county where the drafts were paid and the buyer acquired. possession. Harris v.
Salvato. (Civ. App.) 175 S. W. 802.

Where a party elects to sue on a contract, rather than for his damages for fraud,
trespass, or conversion in relation thereto, he waives the tort as a fact fixing the venue
of his suit. Neal v. Barbee (Civ. App.) 185 S. W. 1059.

Fraud.-Under this article venue of action on itemized account for debt was prop
erly changed to county of defendant's residence, though plaintiff charged fraud, conver
sion, and a swindle perpetrated upon him in another county by defendant; article 1830,
subds. 7, 9, having no application. Neal·v. Barbee (Civ. App.) 185 8. W. 1059.

Jurisdiction-Waiver of objections to.-A d.efendant, in an action before a justice of
the peace, who. filed no plea of privilege until after judgment against him, and he had
appealed to the county court, waived his right to be tried in the county of his residence.
Leventhal v. Rollamon (Civ. App.) 165 S. W. 6.

Plea of pr-ivilege.-See Anderson, Clayton & Co. v. Terry (Civ. App.) 167 S. W. 1;
and notes under arts -. 1903, 1909.

Art. 2309. [1586] [1557] Residence of a single man.
Cited, Gensberg v. Neely (Civ. App.) 187 S. W. 247.

Art. 2312. [1589] [1560] Where justice is disqualified.
Not applicable to non-resldent.-See Dalhart Ice & Electric Co. v. Tinsley (Clv.

App.) 180 S. W. 619.

CHAPTER SIX

SECURITY FOR COSTS

Article 2319. [1596] [1566] Rules of district courts, etc., apply as

to security for costs.
Security for costs on defendant's appeal.-A defendant appealing from an adverse

judgment of justice's court held not entitled to compel plaintiff to. give a cost bond.
Trinity County Lumber Co. v. Conner (Crv, App.) 176 S. W. 911.

CHAPTER EIGHT

PROCESS AND SERVICE
Art.
2322. Cltatton to. be issued, when.

Art.
2323. Cltatton shall contain, what.

Article 2322. [1599] [1569] Citation to be issued, when.
See Freeman v. W. B. Walker & Sons (Civ. App.) 175 S. W. 1133, 456.

Author-tty to make collections generally.-In view of art. 2283, and under this ar

ticle, a justice to whom a verified statement of an account was transferred for suit
is not authorized to. collect the account, and his collection is not an official act discharg
ing the debtor. Bray-Robinson-Curry Woolen Mills v. W. F. Walker & Son (Civ. App.)
165 S. W. 107 .

. Art. 2323. [1600] [1570] Citation shall contain what.
Requisites and sufficiency of cltation.-Under arts. 2322, 2326" held, that it affirma

tively appeared that interest o.n the judgment only was sought, and that amount in

controversy was within jurisdiction of justice's court. Freeman v. W. B. Walker &
Sons (Civ. App.) 175 S. W. 1133, 456.

In justice court it is sufficient if the citation states the nature of the demand, un

der this article. Vaughan Lumber Co. v. Bybee & Wood. (Civ. App.) 19'1 S. W. 827.
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CHAPTER NINE

PLEADINGS

Art.
2326. Pleadings oral but entered on docket.

Art.
2327. Pleadings to be in writing and under

oath.

Article 2326. [1603] [1573] Pleadings oral but entered on docket.
p·leadings in general.-Pleadings are as essential to make an issue in the justice

court as in a court of record. Young Men's Christian Ass'n of Dallas v, Schow Bros.

(Civ. App.) 161 S. W. 931.
Pleadings in the justice court, and on appeal therefrom to the county court, may be

oral. Wertheimer v. Hargreaves Printing Go. (Civ. App.) 180 S. W. 282.
Under this article, a pleading in justice court is sufficient if from all that is' stated

the court can ascertain what rights are asserted. Texas Southeastern Ry. Co. v.

Brown (Civ. App.) 186 S. W. 273.
Under this article, pleadings need not, even if written, be so particular or full as

in other courts. Western Union Telegraph Co. v. Huffstutler (Civ. App.) 188 S. W. 455.
In justice court cases, great informality of pleading is permissible. Farmers' &

Citizens' Say. Bank v. Smith (Civ. App.) 188 S. W. 1026.
In a justice court action, if from all that is stated orally or written, the court can

ascertain what rights the plaintiff asserts or what defense the defendant interposes, the

pleading is sufficient. Vaughan Lumber Co. v. Bybee & Wood (Civ. App.) 191 S. W.827.
-- Petition or complaint.-A petition held to state a cause of action on contract,

and the claim, being for interest eo nomine and not as damages, does not oust the jus
tice of jurisdiction. Willett v. Herrin (Civ. App.) 161 S. W. 26.

Under arts. 2322, 2326, held, that it affirmatively appeared that interest on the
judgment only was sought, and that amount in controversy was within jurisdiction of
justice's court. Freeman v. W. B. Walker & Sons (Civ. App.) 175 S. W. 1133, 456.

An allegation by a plaintiff, suing on an insurance policy, that he had "duly per
formed all the conditions required of him by the terms of said policy," was sufficient
in justice's court. Na.tional Live Stock Ins. Co. v. Gomtllion (Civ. App.) 178 S. W.
1()50, rehearing denied 179 S. W. 671.

Failure of petition in justice's court for loss of profit on resale contract due to fail
ure to transmit prepaid message to allege the special damage does not render it de
murrable; allegations of general damage being sufficient. Western Union 'I'elegraph Co.
v. Huffstutler (Civ. App.) 188 S. W. 455.

Since under this article justice court pleadings are oral, it is sufficient if the plain
tiff lodges a claim or demand with the justice. Vaughan Lumber Co. v. Bybee & Wood
(Giv. App.) 191 S. W. 827.

-- Conclusiveness of written pleading.-When parties to action in justice court
have filed written pleadings, issues are confined to those made by such pleadings, if no
other pleadings are noted upon the docket. Sharp v. Morgan (Civ. App.) 192 S, W: 599.

Docket entry of p,leadings.-Necessity and sufficiency.-Where the notation of the
pleadings of an action begun in justice court made on the docket in accordance with
this article did not show whether the amount in controversy would give jurisdiction on
an appeal from the county court, the Court of Civil Appeals may, under article 1593,
inquire into the facts to ascertain whether it has jurisdiction. A. J. Birdsong & Son v.
Allen (Civ. App.) 165 S. W. 46.

Pleadings in justice court, consisting of notati'on of demand on docket and citation,
held sufficient. Vaughan Lumber Co. v. Bybee & Wood (Civ. App.) 191 S. W. 827.

Art. 2327. [1604] [1574] Pleadings to be in writing and under
oath.

See art. 1900, as amended, relating to controverting of plea of privilege, including
pleas in justice court.

Judgment as evidence of nature of action.-See James McCord Go. v. Rea (Civ.
App.) 178 S. W. 649.

CHAPTER ELEVEN

APPEARANCE AND TRIAL

Article 2330. [1607] [1577] Appearance day.
, Setting aside judgment on appeal.-Under this article, a judgment by default at
first term after publication, whether void or voidable, will ordinarily be set aside on

appeal. Davenport v..Rutledge (Clv. App.) 187 S. W. 988.
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CHAPTER THIRTEEN

THE JUDGMENT
Art.
2366. Judgment.
2370. No judgment without citation, un

less.

Art.
2373. Same rules as govern district courts,

etc.

Article 2366. [1643] [1613] Judgment.
Void judgments.-A judgment of a justice, showing on its face that the value of

property on which a chattel mortgage was foreclosed exceeded his jurisdiction, was
void. Parker v. Watt (Civ. App.) 178 S. W. 718.

Where a justice of the peace had jurisdiction of the parties and the subject-matter,
his judgm('nt is not void. Vaughan Lumber Co. v. Bybee & Wood (Civ. App.) 191 ,So
W.827.

Res jUdicata.-Where a justice's judgment without jurisdiction adjudged against a
lienor's right to a lien, and thereafter was corrected so as to state that the court had
no jurisdiction to foreclose the alleged lien, the judgm'ent as corrected was not res

judicata of such issue. Dickensheets v. Hudson (Civ. App.) 167 S'. W. 1097.

Art. 2370. [1647] [1617] No judgment without citation, unless.
Hartley's Dig. art. 1719, and Laws 1848, ch. 127, cited, Mabee v. McDonald, 107 Tex.

139, 175 S. W. �76.

Art. 2373. [1650] [1620] Same rules as govern district courts, etc.
Amendment of judgment entry.-Under arts. 2015, 2016, ·2373, a justice of the peace

could amend the entry of a judgment so as to show the disposition that was made of
the cause as to two parties not mentioned therein, though an appeal was pending in the
county court. Thompson v. Field (Civ. App.) 164 S. W. 1115.

CHAPTER FOURTEEN

NEW TRIALS, ETC.
Art.
2374. Judgments by default, etc., may be

set aside.
2375. New trials may be granted.

Art.
2378. Where motion granted, cause con

tinued unless, etc.

Article 2374. [1651] [1(521] Judgments by default, etc., may be
set aside.

In g:eneral.-While a justice, under this article, has no authority to grant a new

trial after ten days from the judgment, he can by article 2015, correct a mistake in the
record of the judgment so as to make it speak the truth. Dickensheets v. Hudson (Civ.
App.) 167 S. W. 1097.

A justice, under this article, has no authority to grant a new trial after ten days
from the judgment. Id.

.

Vacating judgment.-Under this article, a default judgment cannot, after the ex

piration of ten days, be set aside by a justice of the peace. Irwin v. Cunningham (Civ.
App.) 177 S. W. 986.

A justice having rightfully set aside a judgment by default, the case is properly
before him for further proceedings. Barton v. Jackson (Civ. App.) 182 S. W. 365.

Bill of revlew.-Defendant, against whom a justice, of the peace judgment had been
rendered, held not to have exercised due diligence to sue out certiorari, and therefore
not to be entitled to a bill.of review. Ferguson v. Sanders (Civ. App.) 176 S. W. 782.

Art. 2375. [1652] [1622] New trials may be granted.
Authority to set aside judgment.-A justice's judgment being void, he can set it

aside at any time; the statutes prescribing the conditions on which a justice may set
aside a judgment and grant a new trial having no application. Barton v. Jackson (Clv,
App.) 182 S. W. 365.

Trial 'and judgment after setting aside former judgment.-A justice could try the

cause, and render judgment, at the term at which it properly declared a judgment ren

dered at the preceding term void, because sufficient tlme- after the service had not
elapsed. Gulf, C. & S. F. Ry. Co. v. Wilshire (Civ. App.) 178 S. W. 43.

Art. '2378. [1655] [1625] Where motion. granted, cause continued,
unless, etc.

Cited, Irwin v. Cunningham (Civ. App.) 177 S. W. 986.
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CHAPTER FIFTEEN

EXECUTION
Art.
2381: Executi'On.

Art.
2384. Executi'On to issue after ten days.

Article 2381. [1658] [1628] Execution.
Validity as affected by designation of nature cf writ.-That an execution 'On a jus

tice's judgment to enforce a lien 'On attached land was called an 'Order of sale did not
affect its validity as an execution. Rule v. Richards (Civ, App.) 159: S. W. 386.

Art. 2384. [1661] [1631] Execution to issue after ten days.
Cited, Spaulding Mfg. C'O. v. Blankenship (Civ. App.) 191 S. W. 1167.

CHAPTER SEVENTEEN

APPEAL
Art.
2391. Appeals may be taken.
23!1'2. Taken to district cour-t, when.
2393. B'Ond ror appeal; appeal perfected.

Art.
2395. When appeal perfected 'On affidavit.
2396. Duty 'Of justice in case 'Of appeal.
2397. Transcript, etc., to be transmitted to

county court.

Article 2391. [1668] [1638] Appeal may be taken.•
Cited, Harper v. Dawson (Civ. App.) 167 S. W. 311; see, also, art. 1767 and notes,
In general.-In determining the jurisdicti'On 'Of the county court UP'On an appeal

from the justice's court, averments in plaintiff's supplemental petitlon, filed in answer.

to defendant's plea to the jurisdicti'On first filed in the county court, cannot be eonsid
ered. Standley v. Currey (Civ. App.) 161 S. W. 416.

Injunction does not, lie to restrain the enforcement 'Of a votd judgment 'Of a justice,
where the right 'Of appeal has riot expired. Roblnson v. Gibson (Civ. App.) 168 S. W.
877.

Under arts. 2391 and 2393, the county court has no authoritv 'On appeal trom a jus
tice's court in absence 'Of appeal bond, City Nat. Bank v. Watson (Civ. App.) 178 S.
W.657.

On appeal t'O county court. a pla.irrtlff', by amending his pleadings, may enlarge the
cause 'Of action asserted in justice court, but cannot set Up' a new cause 'Of action.
Dowell v. Rettig (Civ. App.) 186 S. W. 281.

A judgment 'Of county court upon the questton 'Of its jurisdicti'On 'Of an appeal from
justice court, although erroneous, is conclustve of that issue until set aside in a proper
proceeding. Farmer Y. Witcher (Civ. App.) 189 S. W. 293.

.

Final judgments.-When a judgment nunc pro tunc is entered by a justice 'Of the
peace, it becomes the final judgment 'Of the court, and an appeal may be taken there
from, and a revisal 'Of the entire proceeding's had. Bouthwestern Land Corporatton V.

Neese (Civ. App.) 161 S. W. 1090.
Where a judgment 'Of a justice's court did n'Ot dispose 'Of a plea in reconvention, the

county court had no jurisdicti'On 'On appeal. Anderson, Evans & Evans v. Smith (Civ.
App.) 167 S. W. 765.

A judgment in a justice ccurt in ravor of plaintiff, though it fails to expressly dis
pose 'Of defendant's cross-action, 'Or plea in reconvention, is yet a final judgment which
will support an appeal. Parker v. E,mers'On (Civ, App.) 176 8. W. 146.

A jedgment in a justice court in favor 'Of plaintiff, though it failed to expressly
dispose of the defendant's cross-action or plea in reconvention, held a "final judgment,"
Which will support an appeal. First Nat. Bank v. Herrell (Civ, App.) 190 S. W. 797.

Amount or value in controversy.-The appellate jurisdiction 'Of the county court can
not exceed in amount the jurisdicti'On of the justice court in appeals trom the latter.
Houston & T. C. Ry. Co. v, Lewis (Civ. App.) 185 S. W. 593; Vicars v. Tharp (Civ.
App.) 174 S. W. 949; St. Louis Bouthweatern Ry. Co. of �xas v. Berry & Slauter (Civ.
App.) 177 S. W. 1187.

Where pladrrtiff in fustice court claimed only $152, an amendment on appeal claiming
$350 addlsional should have heen stricken. McKneely v. Beatty (Civ. App.) 161 S. W. ·18.

Where, in a suit by the assignee 'Of wages, the debtor and the employer filed a

counterclarm for $901 usurious interest alleged to have been paid by the debtor to plain
tiff, the courrterclatm gave the county court jurisdicti'On on appeal, and its judgment for
the employer was not subject to tnjunctton, however erroneous, Cotton v. Rhea, 106
Tex. 220, 163 S. W. 2.

The county court has jurisdiction of an appeal rrom a justice's judgment for less
than $20, where the matter in controversy exceeds that amount. Western Union Tele
graph C'O. v. Fricke & Boyd (C1v. App.) 167 S. W. 6 (following Brazorta, County v. Cal
houri, 61 Tex. 223).

Where the set-ort pleaded in a cross-action in justice's court was nQt within the
jurisdictiQn 'Of that court, the county court could not acquire jurisdicti'On thereof on
appeal. Dromgoole Bros. v. L. A. Epstein & Co. (Civ. App.) 173 S. W. 1006.

Where, on appeal to the county court, the demand of plaintiff within the justice's
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jurisdiction is by amendment increased beyond that amount, the county court is with
out jurisdiction. Vicars v. Tharp (Civ. App.) 174 8'. W. 949.

The county court has jurisdiction of an appeal from the justice court involving $94.
Galveston, H. & S. A. Ry. Co. v. Brown (Civ. App.) 175 S. W. 749.

Under arts. 2291, 2391, amount claimed held to give jurisdiction to justice's court
and county court on appeal, though judgments were in excess of $200. Freeman v. W.
B. Walker & Sons (Civ. App.) 175 s. W. 1133; ld., 456.

Plaintiff filing a petition in county court on appeal from a justice's court may not
remit part of the demand, authorizing recovery of more than $200" to $200. St. Louis
Southwestern Ry. Co. of Texas v. Berry & Slauter (Civ. App.) 177 S. W. 1187.

The county court held not ousted of jurisdiction to render judgment for less than
$200 because after appeal from a justice the petltton was amended to ask more because
of accrual of interest pending the action. Klabunde v. Vogt Hardware Co. (ClV. App.)
182 s. W. 715.

As a justice court has no jurisdiction of suits for the recovery of more than $200
under Const. art. 5, § 19, where a suit was for exactly $200, a judgment of the county
court on appeal from justice court for the principal and a penalty and items exceeding
that amount was invalid. North American Ins. Co. v. Jenkins (Civ. App.) 184 s. W.
307.

Where interest from the time of accrual is claimed as damages, to ascertain wheth
er the amount sued for does not exceed. the jurisdiction of the trial court there must be
added to the amount sued for the interest calculated ·to the time of filing the pleading.
Houston & T. C. Ry. Co. v. Lewis (Civ. App.) 185 s. W. 593.

Where a case was removed from justice court to county court for trial de novo, and
there the petition was amended and recovery exceeding the justice's jurisdiction was
asked, tho county court was without jurisdiction to render a judgment for the ex
cess. ld.

The justice court being without jurisdiction, because of the aggregate amount of
damages there pleaded as sustained exceeding $2010,. the county court' was without ju
risdiction on appeal, though an amendment was there filed reducing the claim. Texas
& N. O. R. Co. v. Coleman (Civ. App.) 185 S'. W. 1053.

Jurisdiction dependent on Jurisdiction of Justice court.-'Wbere case is appealed from
justice court to county court, latter has no jurisdiction unless justice. had jurisdiction.
Houston & T. C._R. Co. v. Patterson (Civ. App.) 193 s. W. 691; Willett v. Herrin (Civ,
App.) 161 S. W. �6; St. Louis Southwestern Ry. Co: of Texas v. Berry & Slauter (Civ.
App.) 177 s. W. 1187. .

.

Right of appeal.-Under this article, the plaintiff, who had requested a justice of
the peace to render judgment for the defendant, may appeal from that judgment to the
county court. Cage v. King (Civ. App.) 159 s. W. 174.

Art. 2392. [1669] Taken to district court, when.
Effect of statute increasing jurisdiction of county courts pending appeal.-Where

Acts 34th Leg. c. 125, § 2, giving county courts of certain counties the civil jurisdiction
of ordinary county courts, and repealing the act of 'rwenty-Third Legislature, took ef
fect while an appeal from justice court was pending in district court, the jurisdiction of
the district court terminated. Studebaker Harness Co. v. Gerlach Mercantile Co. (Civ.
App.) 183 s. W. 431.

Art. 2393. [1670] [1639] Bond for appeal; appeal perfected.
The party appealing, his agent or attorney, shall, within ten days from
the date of the judgment, file with the justice a bond, with two or more

good and sufficient sureties, to be approved by the justice, in double
the amount of the judgment, payable to the appellee, conditioned that
appellant shall prosecute his appeal to effect, and shall payoff and sat

isfy the judgment which may be rendered against him on appeal. When
such bond has been filed with the justice, the appeal shall be held to
be thereby perfected and all parties to said suit or to any suit so ap
pealed shall make their appearance at the next term of court to which
said case has. been repealed without further notice. [Acts 1883, p. 91;
Act March 23, 1915, ch. 113, §.1.]

ExpJanatory.-The act took effect 90 days after March 20, 1915, the date of adjourn
ment. The act amends "article 2393, chapter 17, of the Acts of 1911" so as to read as

above.
Cited, Tompkins v. Pendleton (Civ. App.) 160 s. W. 290; Beversdorff v. Dienger (Civ.

App.) 174 s. W. 576.
.

Bond on appeal-Necesslty.-Where· plaintiffs' cause of action was dismissed and the

only judgment against them was for costs, no bond is required to perfect an. appeal to
the county court; and hence a defect in the bond given was not ground for dismissal.
Willett v. Herrin (Civ. App.) 161 S. W. 26.

Under arts. 2391 and 2393, the county court has no authority on appeal from a jus
tice's court in absence of appeal bond. City Nat. Bank v. Watson (Civ. App.) 178 s.
W.657. .

_

Under this article, plaintiff, who was defeated in justice court and against whom

judgment was rendered on defendant's counterclaim, must file the required bond in or

der to perfect his appeal to the county court. Dupree v. Massey (Civ. App.) 180 S.
W.668.

'Wbere the appeal bond did not appear to have been filed or approved as provided
under this article, held, that the county court has no jurisdiction over an appeal from

justice court. Texas & P. Ry. Co. v. Midland Mercarittle Co. (Civ. App.) 181 S. v: 270.
. If an appellant did not file an appeal bond or affidavit in lieu thereof as required by
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law, to take an appeal from a. justice court to county court, county court never ac

quired jurisdiction of cause. Dupree v. Massey (Civ. App.) 192 S. W. 790.
Where county court did not acquire jurisdiction of an appeal from justice court

because an appeal bond was not filed, property distrained in that suit should have been
delivered to owner thereof, and its detention by constable was unlawful. ld.

__ Approval and filing.-Under this article, an appeal is perfected when the bond
is presented to the justice, and he promises to approve and file it, and his mere failure
to tndorse approval and file it does not affect its validity. Galveston, H. & S. A. Ry.
Co. v. Burris (Civ. App.) 186 S. W. 381.

-- lForm, requlsttes, and sufficiency.-Where a justice received and promised to

approve and file an 'appeal bond, the appeal was perfected under this article, whether
the bond was in proper form or not, since the justice could have required one in proper
form, and, even if he loses the bond, the appeal is nevertheless Valid. Galveston, H. &
S. A. Ry. Co. v. Burris (Civ. App.) 186 S. W. 381.

.

-- Effect of invalidity of judgment.-Where proceedings in a justice's court were

a nullity because in excess of jurisdiction, and afforded no ground for the county court's
appellate jurisdiction, the filing of an appeal bond in the justice court did not avoid
its judgment. Parker v. Watt (Civ. App.) 178 S. W. 718.

Liability on bond.-Where defendant, against whom judgment was recovered in
justice court, appealed, and was then adjudicated a bankrupt and discharged, so that on

I appeal judgment went for him, sureties on his appeal bond were also protected. Cisco
Oil Mi,ll v. Shepherd (Civ. App.) 183 S. W. 13.

Decisions revlewable.-Under arts. 747, 2393, order of justice's court more than two
years after judgment refusing to enter nunc pro tunc order setting aside the judgm.ent,
and granting new trial, held not appealable. S'outhwestern Land Corporation v. Neese
(Civ. App.) 161 S. W. 1090.

Art. 2395. [1672] [1639b] When appeal perfected on affidavit.
Effect of perfecting appeal.-An appeal from a judgm,ent of the justice's court an

nuls the judgment. Southwestern Land Corporation v. Neese (Civ. App.) 161 S. W.
1090.

An appeal from a justice to the county court abrogates the judgment of the justice's
court and puts the case in the county court for trial de novo. Harper v. Dawson (Civ.
App.) 167 S. W. 311.

Although, when an appeal from a justice to county court has been perfected, judg
ment of justice court i3 superseded, and is thereafter unenforceable, if case be one ·of
which appellate court cannot take cognizance or if appeal was not legally perfected, •

judgment of the justice remains undisturbed. Farmer v. Witcher (Civ. App.) 1891 S.
W.293.

.

Where county court failed to acquire jurisdiction of an appeal from justice court,
and constable turned over distrained property to plaintiff and appellant in that suit,
both constable and such plaintiff were guilty of a conversion and liable to owner of
property for damages. Dupree v. Massey (Civ. App.) 192 S. W. 790.

Where county court did not acquire jurisdiction of an appeal from justice court,
failure of constable to return property distrained in suit to owner was not excused by
an order of county court directing sale of property as perishable, since, as county court
acquired no jurisdiction in the cause, its acts ordering sale was void. ld. '

Art. 2396. [1673] [1640] Duty of justice in case of appeal.
Cited. Tompkins. v . Pendleton (Civ. App.) 160 S. W. 290; Beck v. Arkansas Motor

Co. (Ctv. App.) 180 S. W. 942; Hernandez v. State (Cr. App.) 183 S. W. 44{}1; Gilmore v.

Waples (Bup.) 188 8'. W. 1037 (in dissenting opinion).
Transcript-Amendment.-A justice of the peace, in amending the entry of a judg

ment pending an appeal to· show the way the cause was actually disposed of, had the
right to certify an amended transcript to the county court, which properly refused to
s:IiTike it out, or dismiss the appeal, because no final judgment was shown. Thompson
v. Field (Civ. App.) 164 S. W. 1115.

-- Necessity of Introducing in evidence.-Transcript of proceedings in justice
court on file with clerk of the county court held to give that court appellate jurisdiction
without introducing transcript in evidence. Grisham v. Connell Lumber Co. (Civ. App.)
164 S. W. 110:7.

-- Compelling transmission or perfecting of record.-A suit in the county court
for mandamus to compel a justice of the peace allowing judgment for $79.65 to grant an

appeal and to make a transcript of the case to the county court, if treated as a suit
invoking the original jurisdiction of the county court, is not within its jurisdiction.
Knight v. Armstrong (Civ. App.) 162 S. W. 448.

Where transcript of justice's court on appeal to county court showed what issues
were joined and contained all entries on the docket, county court properly refused
certiorari. Trinity County Lumber Co. v. Conner (Ctv, App.) 176 S. W. 911.

Judg'ment of Justice as evidence of nature of actlon.-See James McCord Co. v.
Rea. (Civ. App.) '178 S. W. 649.

Art. 2397. [1674] [1641] Transcript, etc., to be transmitted to

county court.
Cited, English v. Allen (Civ. App.) 173 S. W. 1172.
Dlsmissal.-Under arts. 754, 2399, 2397, held, that motion to dismiss writ of cer

tiorari for defect in bond was properly filed in the county court term succeeding that
in which the justice had failed to file his transcript. Beck v. Arkansas Motor Co. (Civ.
App.) 180t S. W. 942.

DECISIONS RELATING TO APPEAL IN GENERAL
2. Pleadings In justice's court-Evidence of.-An amended petition in justice's court

not praying for a foreclosure of a chattel mortgage nor withdrawing the original prayer
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for foreclosure held not to show an' abandonment by plaintiff of his claim to foreclo
sure, so as to confer jurisdiction on the court. City Nat. Bank v. Watson (Civ. App.)
178 S. W. 657.

4. Pleadings on appeal.-The strict 'rules of pleading in force in' the district court
are not applicable to an appeal from a justice to the county court. McSpadden v. Eads
(Civ. App.) 163 S. W. 634.

Plalrrtiff'a pleading in an action, originating in justice court, for injury to automo
bile, held to justify evidence of the item of damage for rent of a team during repair.
Wells Fargo & Co. Express v. Keeler (Civ. App.) 173 S. W. 926.

Pleadings in the justice court, and on appeal therefrom to the county court, may be
oral. Wertheimer v. Hargreaves Printing Co. (Civ. App.) 180 S. W. 282.

Where, in an action originating in, a justice cour tc the pleadings were oral, the par
ties could orally replead in the county court, and the pleadings need not be as full as
if the case originated in the county court. ,Nacogdoches Compress Co. v. Hayter (Civ.
Ap.p.) 188 8'. W. 506.

\

While technical rules of pleading do not apply on appeals from a justice court, yet
where plaintiff states the issues, he is confined to his pleadings. Quanah, A. & P. Ry.
CO. v. Watkins (Civ. App.) 193 S. W. 356.

'

5. -- Amendments In general.-:�mther party to an appeal from a justice to the
county court may plead new matter not presented to the justice, so long as a new
cause of action is not set up, by the amended pleading.

'

McSpadden v. Eads (Civ. App.)
163 S. W. 634.

'

,
,A plaintiff, suing in justice's court may on appeal'<to the county court amend his

petition so as to conform to the evidence at the trial. 'Barnard & Moran v. Williams
(Civ, App.) 166 S. W. 910.

Where, on appeal from a judgment of the justice of the' peace, the defendant claim
ed that the pleadings were insufficient, and plaintiff was allowed to amend merely to
make explicit the ground of recovery, there was no p-rejudice "to the defendant by rea

son of irregularities in pleading in the justice court. Vaughan Lumber Co. v. Bybee &
Wood (Civ. App.) 191 S. W. 827.

6. -- New cause of actlon.-See art. 759 and notes.
An amendment of the petition on appeal from a justice to the county court, which

merely amplifies the statement of the cause of action alleged, is not objectionable as

pleading a new cause of action. McSpadden v. Eads (Civ. App.) 163 S. W. 634.
It merely appearing that there was an amendment of the petition, in the district

court on appeal trom a justice, to meet a special exception, of the particular train
• killing plaintiff's cow, and the time of day of the killing not being alleged, it cannot

be said the amendment was equivalent to bringing a new action, on, the theory' of the
original petition stating no cause of action. Southern Kansas Ry, Co. of Texas V.
Crutchfield (Civ. App.) 165 S. W. 551.

,

Where the amended account, filed in the county court on appeal from a justice's
judgment, only amplified and enlarged the grounds of negligence originally alleged as a

ground for recovery, and the county court determined that all the matters presented by
the amended account had been orally pleaded in justice's court, refusal to strike out
the amended account' was proper. Texas & N. O. R. Co. v. Cook (Civ. App.) 167 S'. W.
158.

On appeal from a judgment of a justice for services rendered at an agreed com

pensation, an amendment alleging 'employment without an agreed compensation sets up
a new cause of action, contrary to art. 759. Missouri, K. & T. Ry, Co. of Texas v.

Ryan (Civ, App.) 170 S. W. 858.
That an amendment of pleadings on appeal rronu a justice, which changed the cause

of action, did not surprise the defendant does not authorize the Court of Appeals to
disregard the statutory rule against such amendment. rd. ,

On a.ppea.l te county court a plainti.ff,' by amending his pleadings, may enlarge the
cause of action asserted, in justice court, but cannot set up a new cause of action.
Dowell v. Rettig (Civ, App.) 186 S. W. 281.

.

On appeal by plaintiff from justice court, an amendment to his complaint alleging
false and malicious defense in justice court entitling him to additional damages is de
murrable as the assertion of a new cause of action. rd.

Where the original cause of action was on contract of a carr-ier to transport oats
between two points, on appeal to the county court after judgment of the justice court
for plaintiffs, an amended petition showing a second contract for shipment between
the original destination and a third point set up a new cause. Missouri, K. & T. Ry.
Co. of Te!Xas v. Wilson (Civ. App.) 186 S. W. 432.

7. -- Names of partles.-A railroad company appealing to the county court from
an adverse judgment may amend its pleading and allege that at the time of injuries
its railroad was operated by a. receiver. Ft.,.Worth & R. G. Ry. Co. v. Ballou (Civ.
Aprp.) 174 S. W. 337.

9. -- New defenses.-On appeal to the county court held, that .plairrtltfs could
plead as defense to cross-action for breach of warranty, settlement of the controversy
as to breach of warranty by arbitration, though such defense was not presented in the
justice court. Holcomb v. Blankenship, (Civ. App.) 180 S. W. 918.

12. -- Demurrers or exceptions on appeal.-A petition, in an action in justice's
court, which states a cause of action on a written contract and in addition thereto a

cause of action based on a subsequent oral contract, is not subject to exceptions in the
county court on appeal, Barnard & Moran v. Williams- (Civ. App.) 166 S. W. 910.

13. Evldence.-On the trial of a case in the county court on appeal from a justice
of the peace, the fact that judgment was rendered by the justice for plaintiff was not
admissible. Kelley v. Fain (Civ, App.) 168 S. W. 869. ,

In an action for the conversion of a soda fountain, the reasonable value of which
was alleged to be $350, evidence of its actual or intrinsic' value was admissible on ap
peal from: a justice court. Jeans v. Liquid Carbonic Co. (Civ. App.) 180 S. W. 634,
modifying judgment on rehearing 173 S. ,\TV. 643.
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15. Dismissal on appeal.-Where an appeal bond did not vacate a void justice's
judgment, and the county court had no appellate jurisdiction, its order would be con

strued merely as a dismissal or a striking from the docket of the appeal as such.
Parker v. Watt (Civ. App.) 178 S. W. 718.

,19. Dismissal of appeal-Effect of dismissal.-Where the county court dismissed an

appeal from a justice because no final judgment had been rendered, the dismissal left
the case in the justice's court, and he could proceed to trial thereof. Harper v. Daw
son rciv. App.) 167 8'. W. 311.

23. Harmless or Immaterial error.-Where defendant's counterclaim was beyond the
jurisdiction, defendant cannot complain that the county court improperly allowed plain
tiffs to interpose a defense thereto not pleaded in the justice ,court. Willett v. Her
rin (Civ. App.) 161 S. W. 26.

26. Determination of cause on appeal.-Where judgment is rendered on appeal from
the justice of the peace against the appellant, it may be also rendered against the
sureties on the appeal bond. Trinity & B. V. Ry. Co. v. Voss (Oiv. App.) 160 S. W. 663.

CHAPTER EIGHTEEN

GENERAL PROVISIONS'
Article 2399. [1676] [1643] Duty of justice on service of writ of

certiorari.
Motion to dlsmlss.-Under arts. 754, 2399, 2397, held, that motion to dismiss writ of

certiorari for defect in bond was properly filed in the county court term succeeding that
in which the justice had failed to file his transcript. Beck v. Arkansas Motor Co. (Civ.
App.) 1801 S. W. 942.

.
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TITLE 44 '

DEPOSITORIES

Chap.
1. State depositories.

Chap.
2. County depositori..

CHAPTER ONE

,STATE DEPOSITORIES

Article 2425. Deposit of bonds to secure state deposits; value; sure

ty bond in lieu of deposit of securities; personai sureties; suit on bond;
liquidated damages.-The State Treasurer shall also require the deposit
as collateral security for such deposit required, United States, state, coun

ty, independent school district, common school district; and road im
provement district, or municipal bonds, in an amount equal to the suut
deposited with and received by each such' bank or banking institution,
which depository shall not be required, however, to receive on deposits
more than fifty thousand dollars at anyone time; but before any State,
county, independent school district, common school district, road im
provement district, or municipal bonds shall be received as collateral se

curity in such cases, they must be registered with the Comptroller and
approved by the Attorney General of the State of Texas, under the same

rules and regulations as are now required for bonds in which the perma
nent school funds of the State are to be invested; provided, that the State
Treasurer may accept such State, county, independent school district,
common school district, road improvement district, or municipal bonds
at their reasonable market value, said market value to be determined by
the State Treasurer; and, provided, further, that the State Treasurer
shall not accept any such bonds in which the permanent school fund of
the State cannot be invested under existing laws.

Provided, however, that deposits in State depositories may be secured
by bond executed by the depository bank in favor of the State Treasurer
and his successors in office, for the use and benefit of the State of Texas,
conditioned that the depository will pay over all funds due, or to become
due, the State under the depository law, and in all respects complywith
said law; such bond to be in form drawn by the Attorney General, and
shall be due and performable in Travis County, Texas; it shall be in the
usual form of such instruments and embrace within its terms the obliga
tion imposed by law upon State depositories and the law governing State
depositories, whether expressed in said bond or not, shall nevertheless
become and be considered a part of the obligation.

Said bond shall be, signed as surety by not less than one surety com

pany, chartered under the laws of Texas, or having a permit to transact
business under the laws of Texas. By "surety company" is meant a cor

poration having authority to become a surety on bonds of this character.

Anyone surety company shall not become a surety on the bond or bonds
of anyone depository for any bond or bonds aggregating a larger- amount
than ten per cent. of the pair-up capital and surplus of such surety com

pany.
If any such bond or bonds be in proper form, in a company shown

to be authorized to transact such business in Texas, either as a domestic
or foreign company, and shown to be solvent, then the State Treasurer

may approve the same and designate the applicant giving the same as a

State depository.
'
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It is further provided, however, that the aforedescribed bond may
be made by not less than three personal sureties, instead of a surety
company or companies; and where such bond is made by personal sure

ties they shall own unencumbered real estate, other than city property,
in the county in which such proposed 'depository is located of not less
than twice the value of the amount of the bond. If a bond is tendered
with such personal sureties there shall be tendered therewith full and
sufficient proof that such personal sureties have the kind, character, quan-
tity and value of real estate stated aforesaid. .

In the event it should be necessary to bring suit on any bond given
under this Act, the State shall recover in each and every instance, in addi-

. tion to the amount found to be due thereon, an additional amount of ten

per cent. thereof, as Iiquidated damages. [Acts 1905, p. 388, § 6; Acts
1911, ch. 3, § 1; Acts 1911, 1st C. S. ch. 15, § I; Acts 1913, p. 330, § 1;
Act March 1, 1915, ch. 30, § .1.]

Explanatory.-Acts 1915, ch, 30, § 1, amends sec. 1 of ch, 15, general laws, first call
ed session, 32nd Lag., approved Aug. 31, 1911, amending sec. 6, ch. 3, general laws,
regular session, 32nd Leg .... approved Feb. 2, 1911. Sec. 6 of ch. 3, above referred to,
amended sec. 6 of ch. 164, general laws, regular session, 29th Leg., approved May 1,
1905, which latter section was carried into the revision of 1911 as art. 2425. Art. 2425
of the Revised Civ. St. was amended by Acts 1913, p. 330, § 1.

CHAPTER TWO

COUNTY DEPOSITORIES
Art.
2440. Commissioners'· court to receive pro

posals from banks; advertisement.
2441. Bids when and how presented; to

state what; deposit; failure to
comply with bid.

2442. Bids to be opened when, etc.; award;
interest how computed and paid;
disposition of. proceeds; return of
deposits.

2443. Bond of depository; surety company;
substitute security; venue of suits .

Art.
2443a. Additional or special bond; failure

to furnish; substitution of bonds.
2444. Order designating depository; peri

od; transfer of funds; penalty;
deposits by tax collectors; inter
est; liability on bond of deposi
tory; effect of deposit of funds;
what are "county funds."

2445. If no bids, etc., funds deposited
where; interest; bond.

. Artic1e 2440. Commissioners' Court to receive proposals from banks;
advertisement.-The commissioners' court of each county in this State is
authorized and required at the February term thereof, next following
each general election to receive proposals from any banking corporation,
association, or individual banker in such county that may desire to be se

lected as the depository of the funds of such county. Notice that such
bids will be received shall be published by and over the name of the coun

ty judge, once each week for at least twenty days before commencement
of such terms, in some newspaper published in 'Said county; and if no

newspaper be published therein, then in any newspaper published in the
nearest county; and, in addition thereto, notice shall be published by
posting same at the courthouse door of said county. [Acts 1905, p. 392;
Acts 1907, p. 208, § 20; Act Feb. 12, 1917, ch. 11, § 1.]

Explanatory.-The act amends arts. 2440 to 2445, inclusive, and adds ,art. 2443a.
Became a law Feb. 12, 1917.

Art. 2441. Bids when and how presented ; to state what; deposit;
failure to comply with bid.-Any banking corporation, association or in
dividual banker in such county desiring to bid, shall deliver to the county
judge, on or before the first day of the term of the commissioners' court
at which the selection of a depository is to be made, a sealed proposal,
�ta�i�g the rate of interest that said banking corporation, association, or

individual banker and deposit offers to pay on the funds of the county
for the term between the date of such bid and the next regular time for
the selection of a depository. Said bid shall be accompanied by a certi- .
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fied check for not less than one-half of one per cent. of the county revenue

of the preceding year as a guarantee of the good faith on the part of the
bidder, and that, if his bid should be accepted, he will enter into the bond
hereinafter provided; and upon the failure of the banking corporation,
association or individual banker in such county that may be selected as

such depository, to give the bond required by law, the amount of such
certified check shall go to the county as liquidated damages, and the
county judge shall readvertise for bids. [Acts 1905, p. 392, § 21; Act
Feb. 12, 1917, ch. 4, § 1.]

See note under art. 2440.

Art. 2442. Bids to be opened when; award of contract; interest how
computed and paid; disposition of proceeds; return of deposits.-It shall
be the duty of the commissioners' court at 10 o'clock a. m., on the first
day of each term, at which, by Article 2440, bids are required to be re-'

ceived, to publicly open such bids and cause each bid to be entered upon
the minutes of the court, and to select as the depository of all the funds
of the county the banking corporation, association or individual banker
offering to pay the largest rate of interest per annum for said funds; pro
vided, the commissioners' court may reject any and all bids. The interest
upon such county funds shall be computed upon the daily balances to the
credit of such county with such depository, and shall be payable to the
county treasurer monthly, and shall be placed to the credit of the jury
fund or to such funds as the commissioners' court may direct. When,
selection of a depository has been made, the checks 'of bidders whose bids
have been rejected shall be immediately returned. The check of the bid
der whose bid is accepted shall be returned when his bond js filed and ap-
proved by the commissioners' court, and not until such bond is filed and
approved. [Acts 1905, p. 392, § 22; Act Feb. 12, 1917, ch. 11, § 1.]

S'ee note under art. 2440.

Art. 2443. Bond of depository; surety company; substitute security;
venue of suits.-Within five days after the selection of such depository,
it shall be the duty of the banking corporation, association or individual
banker so selected to execute a bond or bonds, payable to the county
judge and his successors in office, to be approved by the commissioners'
court of said county, and filed in the office of the county clerk of said
county, with not less than five solvent sureties, who shall own unincum
bered real estate in this State not exempt from execution under the laws
of this State of as great value as the amount of said bond (or of as great
value as the amount of all of said bonds when more than one bond) ; and
said bond or bonds shall in no event be for less than the total amount of
revenue of such county for the next preceding year for which the same are

made; provided, that nothing herein shall prevent the making of such
bond or bonds by a surety company or companies, as provided by law, and

payable as herein. provided. And provided further, that the commission
ers' court may accept in lieu of such real estate or surety company securi
ty, bonds of the United States, or of the State of Texas, or of any county,
city, town or independent school district in the State, which shall be de

posited as the commissioners' court may direct, the penalty of said bond
or bonds not to be less than the total amount of the annual revenue of
the county for the years for which said bond or bonds are given, and shall
be conditioned for the faithful performance of all the duties and obliga
tions devolving by law upon such depository, and for the payment upon
presentation of all checks drawn upon said depository by the county
treasurer of the county and that said county funds shall be faithfullykept
by said depository and accounted for according to law. Any suits arising
thereon shall be tried in the county for which such depository is selected.
[Acts 1905, p. 393; Acts 1909, p. 165, § 23; Act Feb. 12, 1917, ch. 11, § 1.]

S'ee note under art. 2440.
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Art. 2443a. Additional or special bond; failure to furnish; substitu
tion of bonds.-Whenever, after the creation of a county depository as

this chapter provided, there shall accrue to the county or any subdivision
thereof, any funds or moneys from the sale of bonds or otherwise, the
county commissioners' court of such county at its first meeting after such

special funds shall have come into the treasury, or depository of such

county, or so soon thereafter as may be practicable, may make written
demand upon the duly accredited and established depository of the coun-

'ty for a special andadditional bond as such depository in a sum equal to

the whole amount.of such special fund, to be kept in force so long as such
fund remains in such depository, provided that such extra or special bond

may be canceled and a new bond contemporaneously substituted there
for as such special fund may have been reduced, provided that such spe
cial bond shall at all times be sufficient in amount to cover such special
fund then on hand, and provided that upon the failure of such depository
to furnish such additional bond within thirty days from the date of such
demand, the county commissioners' 'court may cause such special funds
to be withdrawn upon the drafts of the county treasurer from such de
pository, and cause the same to be deposited in some solvent national
bank or state bank whose combined capital stock and surplus is in excess

of such special fund, and to leave the same or so much thereof as may
not have been expended with such National bank or State bank of last de

posit, until such time that such county depository may have filed with
the county commissioners' court the required additional bond, when such
special fund or so much thereof as shall not have been expended shall be
forthwith returned to and deposited with such county depository; pro
vided that the requiring of such additional or special bond shall be op
tional with such county commissioners' court; provided that any deposi
tory bond made under the provisions of this Act may be substituted for
any prior existing depository bond at the time in operation or existence
wherever the same may be agreeably done by and between such deposi
tory and the securities 011 such other existing depository bond. [Act
Feb. 12, 1917, ch. 11, § 2.]

Explanatory.-The act provides "that there be added to article 2443 article 2443a,"
to read as above.

Art. 2444. Order designating' depository; period; transfer of funds;
penalty; deposits by tax collectors; interest; liability on bond of deposi
tory; effect of deposit of funds; what are "county funds."-As soon as

said bond be given and approved by the commissioners' court, and the
State Comptroller of Public Accounts, an order shall be made and enter
ed upon the minutes of said court designating such banking corporation,
association, or individual banker, as a depository of the funds of said coun

ty until sixty days after the time fixed for the next selection of a deposi
tory; and, thereupon, it shall be the duty of the county treasurer of said

county, immediately upon the making of such order, to transfer to said

depository all the funds belonging to said county, as well as all funds be
longing to any district or other municipal subdivision thereof not select
ing its own depository, and immediately upon the receipt of any money
thereafter, to deposit the same with said depository to the credit of said
county, district and municipalities; and, for each and every failure to

make such deposit, the 'county treasurer shall be liable to said depository
for ten per cent, upon the amount not so deposited, to be recovered by
civil action against such treasurer and the sureties on his official bond in

any court of competent jurisdiction in the county. And thereupon, it
shall also be the duty of the tax collector of such county to deposit all
taxes collected by him, or under his authority, for the State and such

county and its various districts and other municipal subdivisions, in such

depository or depositories, as soon as collected, pending the preparation •

of his report of such collections and settlement thereon, which shall bear
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interest on daily balances at the same rate as such depository or deposi
tories have undertaken to pay for the use of county funds, and the inter
est accruing thereon shall be apportioned by the tax collector to the vari
ous funds earning the same. The bond of such county depository or de

positories shall stand as security for all such funds. If the tax collector
of such county shall fail or refuse to deposit tax money collected as here
in required, he shall be liable to such depository or .depositories for ten

per cent upon the amount not so deposited and shall in addition be liable
to the State and county and its various districts and other municipal sub
divisions for all sums which would have been earned had this provision
been complied with, which interest may be recovered in a suit by the
State.

Upon such funds being deposited as herein required the tax collector
and sureties on his bonds shall thereafter be relieved of responsibility for
its safe-keeping. All moneys subject to the control of the county treas
urer or payable on his order belonging to districts or other municipal
subdivisions, selecting no depository are hereby declared to be "county
funds" within the meaning of this chapter and shall be deposited in ac

cordance with its requirements and shall be considered in fixing the
amount of the bond of such depository. [Acts 1905, p. 393, § 24; Act
Feb. 12, 1917, ch. 11, § 3.]

See note under art. 2440.

Art. 2445. If no bids, etc., funds deposited, where; interest; bond.
-If for any reason there shall be submitted no proposals by any bank
ing corporation, association or individual banker to act as county deposi
tory, or in case no bid for the entire amount of the county funds shall be
made, or in case all proposals made shall be declined, then in any such
case the commissioners' court shall have the power, and it shall be their
duty, to deposit the 'funds of the county with anyone or more banking
corporation, association 'Or individual banker, in the county or in adjoin
ing counties, in such sums and amounts and for such periods of time as

may be deemed advisable by the court, and at the such rate of interest,
not less than one and one-half per cent per annum, as may be agreed up
on by the commissioners' court and the banker or banking concern re

ceiving the deposit, interest to be computed upon daily balances due the
county treasurer; and any banker or banking concern receiving deposits
under this article shall execute a bond in the manner and form provided
for depositories of all the funds of the' county, with all the conditions
provided for same, the penalty of said bonds to be not less than the total
amount of county funds to be deposited with such banker or banking
concern. [Acts 1905, p. 393, § 25; Act Feb. 12, 1917, ch. 11, § 3.]

See note under art. 2440.
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TITLE 45

DESCENT AND DISTRIBUTION

Art.
2461. Where intestate leaves no husband

or wife.
2462. Where intestate leaves husband or

wife.
2467. Advancement brought into hotch

potch.

Art.
2468. Per capita and per stirpes.
2469. Rule as to community estate.
2471. Jus ,accrescendi abolished.
2473. Bastards inherit from mother.

Article 2461. [1688] [1645] Where intestate leaves no husband or

wife.
See Yates v. Craddock (Civ. App.) 184 S. W. 276.
Cited, Baker v. Stephenson (Civ. App.) 174. S. W. 970.

Inheritable estate.-An "equity of redemption" is an interest in the land which will
descend to the heir. Hawkins v: Stiles (Civ. App.) 158 S. W. 10111.

Art. 2462. [1689] [1646] Where' intestate leaves husband or wife.
Cited, Allen v. Allen (Civ. App.) 158 S. W. 1049.

Art. 2467. [1694] [1651] Advancements brought into hotchpotch.
Advancement.-Deed from father and mother to daughter, reciting that land con

veyed was part of the daughter's interest as an heir, held an advancement in spite of
formal recital of consideration. Lindley v. Lindley (Civ. App.) 178 S. W. 732.

Distribution before. death held an advancement precluding plaintiff, heir of her
mother, from sharing in other property belonging to' the mother, Teal v. Lakey (Civ.
App.) 181 S. W. 759.

In a deed conveying the fee simple title to an heir or grantor, the recital of con
sideration of cash paid, and also that grantee's stepdaughter should receive the same

interest in land as his own children, was not contractual, and for that reason conclusive
against another helrvof grantor of the tact that the conveyance was not an advancement
within this article. Delano v: Delano (Civ. App.) 189 8'. W. 972.

Art. 2468.. [1695] [1652] Per capita and per stirpes.
Per capita.---.A. devise to wife or life estate with power of disposition and division

O'f remainder, "if any," into moieties for his "heirs" and her "heirs." referred to
"heirs" living at wife's death, being a contingent remainder, and dtstrtbution under this
article, to. be per capita. Craig v. McFadden (Giv. App.) 191 S. W. �03.

Art. 2469. [1696] [1653] Rule as to community estate.
Cited, Allen V. Allen (Civ. App.) 158 S. W. 1049.

Rights of children or helrs.-In view of arts. 1, 2, 5, relating to the adoption of
children and giving the adopted child all the rights and privileges in law and equity of
a legal heir, etc., held that the children of an adopted child may take the same as
natural children under this article, providing that upon the death of either spouse in
testate, the community property shall go one-half to the survivor and one-half to sur

viving children or their descendants. Harle v. Harle (Civ. App.) 166 S. W. 674.
Under arts. 2469, 2473, an illegitimate child of a married woman, her only surviving

issue, inherits his mother's share of community property. Lee v. Frater (Civ. App.)
185 S. W. 325.

Rights of survlvor.-As to community property, the title to which is cast on sur
vlvor by this article, the surviving widow is not an "heir" within article 3690, relating
to testimony as to transactions, with persons since deceased, and hence in an action
against the widow to declare a trust in favor of plaintiffs as against an absolute deed
to the deceased husband, both parties may' testify. Briggs v. McBride (Clv. App.) 190
S. W.1123.

Art. 2471. [1698] [1655] Jus accrescendi abolished.
Cited, Hagood v, Hagood (Clv; App.) 187 S. W. 228 (in dissenting opinion).

Art. 2473. [1700] [1657] Bastards inherit from mother.
lnherttance from mother.-Under arts. 2469, 2473, an illegitimate child of a married

woman, her only surviving issue, inherits his mother's share of community property.
Lee v. Frater (Civ. App.) 185 S. W. 325.

Inheritance as between bastard children of same motherv=Under this article chil
dren of the same mother inherit from each other without regard to whether their par
ents were legally married. Perkins v. Perkins (Civ. App.) 166 S. W. 915; Yates v, Crad
dock (Civ. App.) 184 S. W. 276.
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TITLE 47

DRAINAGE

Chap. .

1. Drainage by counties, separately or co

operating, assessments.
2. Drainage by counties, separately-Tax

ation.

Chap.
3. Drainage by districts, included in one

or more counties-Bonds.
4. Drainage by districts, one or more in

each county-Bonds.
5. Dissolution of drainage districts.

CHAPTER ONE

DRAINAGE BY COUNTIES, SEPARATELY, OR CO-OPERAT
ING, ASSESSMENTS

Article 2477. Commissioners' court authorized to construct drains,
etc.

Constitutionality.-As Const. art. 3, § 52, merely secures to the people of a drainage
district the right to vote on whether to issue .bonds, Vernon's Sayles' Ann. Civ. St.
19(14, arts. 2477-26251', prescribing the method of issuing drainage bonds, are not in
valid, a vote being provided for. David v. Timon (Civ. App.) 183 S. W. 88.

CHAPTER TWO

DRAINAGE BY COUNTIES, SEPARATELY-TAXATION

Article 2511. Commissioners' court authorized to construct drains,
etc., within any of the counties of the state.

Constitutionality.-As Const. art. 3, § 52, merely secures to the people of a drainage
district the right to vote on whether to issue bonds, Vernon's Sayles' Ann. Civ. St.
1914, arts. 2477-26251', prescribing the method of issuing drainage bonds, are not in
valid, a vote being provided for. David v. Timon (Civ. App.) 183 S.."N. 88.

CHAPTER THREE

DRAINAGE BY DISTRICTS, INCLUDED IN ONE OR MORE
COUNTIES-BONDS

Art.
2542. County commissioners' court may es

tablish drainage districts, to be in
cluded in one or more counties; in
cidental powers; election for bonds.

Art.
2561. Specifications for bids; advertise

ment; contract.

Article 2542. County commissioners' court may establish drainage
districts, to be included in one or more counties; incidental powers; elec
tion for bonds..

Constitutionality.-Const. art. 3, § 52, relating to creation of drainage districts, held
not to invalidate a statute emcpowering the commissioners' court to issue drainage dis
trict bonds and levy taxes when authorized by the voters of the district. Holt v.

State (Civ. App.) 176 S. W. 743.
As Const. art. 3, § 52, merely secures to the people of a drainage district the right

to vote on whether to issue bonds, Vernon's Sayles' Ann. Civ. St. 1914, arts. 2477-2625r,
prescribing the method of issuing drainage bonds, are not invalid, a vote being provided
for. David v. Timon (Civ. App.) 183 S. W. 88.

- .

Art. 2561. Specifications for bids; advertisement; contract.
Time of execution of contract.-Although a drainage ditch was completed before

execution of a construction contract calling for a complete drainage system, the drain
age district obtaining the benefit of such ditch is liable to the contractor where the
contract provided that its value should be estimated by the engineers. San Benito
Cameron County Drainage Dist. v. Farmers' State Guaranty Bank (Civ. App.) 192 S.
W. 1145.
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CHAPTER FOUR

DRAINAGE BY DISTRICTS, ONE OR MORE IN EACH COUNTY
-BONDS

Art.
2567. Drainage districts established, how;

scope; may make improvements;
bonds for.

2568. Petition for drainage district, requi
sites; notice; fees.

2'569. Hearing of petition; contest; exclu
sive and final jurisdiction of com

missioners' court over subject mat
ter, except, etc.

2570. Findings of commissioners' court,
and racqrd of same.

2571. If finding for petitioners, civil engi
neer appointed; assistants; pay.

2573. Survey and location of canals, drains,
etc., designation of streams, etc.;
estimates; report to commissioners.

2576. Hearing before county commission
ers; notice; objections.

2577. Action of court on report.
2578. Election to be ordered after approval

of engineer's report.
2580. Regulations for holding elections.
2581. Same subject.
2589. Drainage commissioners may employ

counsel, etc.
2590. Right of eminent domain; outlets be

yond boundary, etc.

. Art.
2595. Drainage bonds; order for issuance;

amount.
2596. Bonds;' validation of bonds issued

under former acts; issuance of
bonds not sold.

2597a. No suit contesting validity of district
or bonds, except, etc.; invalidity
of this not to affect other provi
sions.

2600. Sale of bonds, and disposition of pro
ceeds; �issuance of unsold bonds at
discount.

2601. Bond of county judge before sale;
compensation.

2602. Construction and maintenance fund;
interest and sinking fund; expens
es how paid; defeat of proposition
affecting payment.

2603. Tax for interest, sinking fund, and
expenses; reports and estimates;
sale of remaining bonds; readjust
ment of funds; investment of sink
ing fund.

2603a. Assessment, equalization, and collec
tion of taxes; lien; when due;
penalty.

2612. Contracts, how made.

Article 2567., Drainage districts established, how; scope; may make

improvements; bonds for.
Constitutionallty.-As Const. art. 3, § 52, merely secures to the people of a drainage

district the right to vote on whether to issue bonds, Vernon's Sayles' Ann. Civ. St.
1914, arts. 2477-2625r, prescribing the method of issuing drainage bonds, are not invalid,
a vote being provided for. David v. Timon (Civ, App.) 183 S. W. 88.

Purposes of creatlon.-A statute, providing for the creation of drainage districts,
authorizes the creation of a district to straighten and develop streams and construct a

levee. H'olt v. State (Civ. App.) 176 S. W. 743.

Territory which may. be tncluded.c=Const, art. 3, § 52, providing for drainage dis
tricts', authorizes the creation of a drainage district out .or any defined territory. Holt
v. State (Civ. App.) 176 S. W. 743.

Art. 2568. Petition for drainage district; requisites; notice; fees.
Contest of validity of established district.-In a contest of a bond election held un

der arts. 2580, 2581, the validity of the established drainage district under articles
2568-2571, 2573, 2576, 2577, cannot, be questioned. Hebert v. Scurlock (Civ. App.) 178
S. W. 711.

Art. 2569. Hearing of petition; contest; exclusive and final jurisdic
tion of commissioners' court over subject matter, except, etc.

Cited, Hebert v. Scurlock, 178 S. W. 711.
Jurisdiction of district court over contest.-Under Const. art. 5, § 8, and Rev. St.

1911, art. 3050, touching jurisdiction of contested elections, district court of county had
jurisdiction of contest of election for establishment of drainage district, despite this
article. McFarlane v. Westley (Civ. App.) 186 S. W. 261.

Collateral attack.s-Bee Hebert v. Scurlock (Civ. App.) 178 S. W. 711.

Art. 2570. Findings of commissioners' court and record of same.

Collateral attack.-See Hebert v. Scurlock (Civ, App.) 178 S. W. 711.

Art. 2571. If finding for petitioners, civil engineer appointed; as

sistants; pay.
See Hebert v: Scurlock (Civ. App.) 178 S. W. 711.

Art. 2573. Survey and location of canals, drains, etc.; designation
of streams, etc.; report.

See Hebert v. Scurlock (Civ.. App.) 178 S. W. 711.

Art. 2576. Hearing before county commissioners; notice; objections.
See Hebert v. Scurlock (Civ. App.) 178 S. W. 711.

Art. 2577. Action of court on report.
See Hebert v. Scurlock (Civ. App.) 178 S. 'W. 711.
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Art. 2578. Election to be ordered after approval of engineer's report .

. Constitutlonallty.-Const. art. 3, § 52, relating to creation of drainage districts, held
not to invalidate a statute empowering the commissioners' court to issue drainage dis
trict bonds and levy taxes when authorized by the voters of the district. Holt v.
State (Civ. App.) 176 S. W. 743.

Power to Issue bonds.-Const. art. 3, § 52, vests in the voters of a drainage district
power to determine whether bonds shall issue and issuance of bonds and levy and col
lection of taxes may be dbne as authorized by the Legislature. Holt v. State (Ci'V.
App.) 176 S. W. 743.

Issuance of bonds not conforming to proposition submitted.-Where drainage bonds
to run 40 years were authorized by vote of taxpayers, the commissioners' court cannot
issue bonds running only 25 years. David v. Timon (Civ. App.) 183 S. W. 88.

Art. 2580. Regulations for holding elections.
See Hebert v. Scurlock (Civ. App.) 178 S. W. 711.
Qualifications of voters.-Under Rev. St. lMl, art. 2580, one who is in fact a prop

erty owner within a drainage district is entitled to vote at a bond election, though not
shown by the tax rolls to be a property owner. Hebert v. Scurlock (Civ. App.) ·178 S.
W.711.

Art. 2581. Same subject.
Validity of electlon.-An election for the issuance of drainage bonds is not invalid

because the oath required by Rev. St. 1911, art. 2581, was not taken by electors. Hebert
v. Scurlock (Civ. App.) 178 S. W. 711.

Resident taxpayer of proposed drainage district, not permitted to vote at election
on formation on account of nonresidence, who did not offer to make affidavit 'of resi
dence, required by Acts 32d Leg. c. 118, § 15, while judges would not have permitted
him to make it, had he offered, or to vote, had he made it, was wrongfully prevented
from voting.. McFarlane v. Westley (Civ. App.) 186 S. W. 261.

,

Where one offering to vote at election on formation of drainage district showed he
did not know whether he resided within district, and so could not have made affidavit
of residence, required by Acts 32d Leg. c. 118, § 15, refusal of ballot was not wrong he
could complain of, or requiring election to be set aside. Id.

Ballot cast at election on formation of drainage district held insufficient expression
of voter's intention, and properly refused consideration. Id.

Collateral attack on organization of district.-See Hebert v. Scurlock (Civ. App.)
178 S. W. 711.

.

Art. 2589. Drainage commissioners may employ counsel, etc.
Cited, Kerbow v. Wooldridge, 184 S. W. 746.

Employment of attorney.-In an action by an attorney for compensation for serv

ices under a contract entered into between him and a drainage district with the ap
proval of the county judge, evidence held sufficient to. sustain a finding that the at
torney made the contract solely for himself, and not jointly with or as a partner of the
county judge. Hidalgo County Drainage Dist. No. 1 v. Swearingen (Civ. App.) 158 S.
W. 211.

Drainage Act of 1007, §§ 43, 44, post, arts. 2612, 2613, requiring contracts by drain
age commissioners to. be reduced to writing, do not apply to contracts ror the employ
ment of attorneys, which are governed by section 51 of the act (this article). Id.

Where the county judge was present at a conversation between an attorney and
the drainage commissioners, at which an oral" contract was made for the employment
of the attorney on behalf of the district, and was then approved by the judge, it was

not necessary for him thereafter to make a formal approval thereof. Id.
In an action upon an oral contract, for attorney fees against an irrigation dlstrict,

evidence 'held sufficient to show an intent of the parties that the contract should be
binding without being reduced to. writing. Id.

Art. 2590. Right of eminent domain; outlets beyond boundary, etc.
Necessity of payment of compensation In general.-While drainage laws give the

commissioners' court jurisdiction over the : establishment of drainage districts, such
courts do not have jurisdiction in adopting the specifications for a drain to. authorize the

taking of private property without due com.pensation. Matagorda County Drainage
Dist. No. 5 v. Bo-rden (Civ. App.) 181 S. W. 780.

Restraining constructlon.-The construction of a drain which would overflow private
property will be enjoined, where there Is no provision for compensation to the owner,
and the drainage district has no funds to. make compensation. Matagorda County
Drainage Dist. rro, 5 v. Borden (Civ. App.) 181 S. W. 780.

Whare the construction of a drainage ditch would destroy a dam on plaintiff's prop
erty, greatly to his injury, and the drainage district had not and was unable to make
compensation for the injury, the work will be enjoined. Matagorda County Drainage
Dist. No. 5 v. Robbins (Clv. App.) 181 S. W. 781.

Art. 2595. Drainage bonds; order for issuance; amount.
Limitation of Indebtedness.-Under Const, art. 3, § 52, and Rev. St. 1911, art. 2595,

the aggregate indebtedness of anyone territory for the two purposes of drainage and
road building cannot exceed 25 per cent. of the assessed valuation of such territory's
real estate. Munson v. Looney (Bup.) 172 8'. W. 1102, rehearing denied 177 S. W. 1193.

Art. 2596. Bonds; validation of bonds issued under former acts; is
suance of bonds not sold.-All bonds issued under the provisions of this
Act shall be issued in the name of the drainage - district, signed by the
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County Judge and attested by the Clerk of the County Court, with the
seal of the county commissioners' court affixed thereto. Such bonds shall
be issued in denominations of not less than one hundred dollars and not
more than one thousand dollars each, and shall bear interest at a rate not

to exceed six (6) per cent per annum, payable annually or semi-annually.
Such bonds shall by their terms provide the time, place or places, manner
and conditions of their payment, the rate of interest thereon and its pay
ment, as may be determined and ordered by the County Commissioners'
Court, provided that none of such bonds shall be made payable more than
forty years after the date thereof. Provided, however, in all drainage dis
tricts heretofore created, and which have issued and registered bonds
"with the State Comptroller, under the provisions of Chapter 40 of the
Acts of the Thirtieth Legislature of Texas, approved March 23rd, 1907,
and under the. Acts of the Thirty-first Legislature, Chapter 13, House Bill

No. 89 [Rev. Civ. St. 1911, arts. 2567-2625. See Vernon's Sayles' Civ.
St. 1914, arts. 2567-2625] that all proceedings had and done under such
laws in connection with and leading up to the creation of such drainage
districts, and the issuance of such bonds so registered, except such bonds
as were issued and registered with the State Comptroller under Chapter
40 of the Thirtieth Legislature of Texas, which were in excess of the es

timate considered by the County Commissioners' Court when the election
was ordered and held, be and the same are hereby held, deemed and de
clared to be and to have beenregular, valid and legal proceedings under
the full intent and purpose of the law; and all such bonds so issued there
under are hereby held, deemed and declared to be valid and binding ob
ligations upon such drainage district or districts so issuing the same.

Provided further that where any district has authorized the issuance
of drainage bonds providing for a rate of interest less than hereinbefore
provided, which said bonds have not been sold, when so authorized by an

election held for that purpose in such drainage district, the County Com
missioners' Court may issue such bonds to bear interest at a rate not to
exceed six (6) per cent per annum. [Acts 1911, p. 345, § 24; Act March
5, 1915, ch. 33, § 1.]

Art. 2597a. No suit contesting validity of district or bonds, except,
etc.; invalidity of this not to affect other provisions.

Constltutionality.-Despite Vernon's Sayles' Ann. Civ. St. 1914, art. 2597a, a citizen
taxpayer may, on hii! own initiative, attack the constitutionality of drainage laws, or

enjoin an officer from Issuing- drainage bonds where he has not complied with the law.
David v. Timon (Civ. App.) 183 S. W. 88.

Collateral attack on validity of drainage district.-Under this article validity of a

drainage district cannot be questioned in an action for the collection of delinquent drain
age district taxes. Holt v. State (Civ. App.) 176 S. W. 743.

Suit in district court to contest election.-Under art. 3077, and this article resident
of county can bring suit in district court to contest election on formation of drainage
district. McFarlane v. Westley (Civ. App.) 186 S. W. 261.

Art. 2600. Sale of bonds; disposition of proceeds; issuance of unsold
bonds at discount.-When such bonds shall have been registered, as pro
vided for in the preceding sections-of this Act, the County Judg� shall,
under' the direction of the County Commissioners' Court, advertise and
sell said bonds on the best terms and for the best price possible to be ob
tained, but in no event shall said bonds be sold for less than the face par
value thereof . together with the accrued interest thereon, and as said
bonds are sold, all moneys received therefor shall be turned over and paid
by the County Judge to the County Treasurer or to the Treasurer of such

drainage district as the case may be and shall be by him placed to the
credit of such drainage district in the construction and maintenance
thereof; provided, that where drainage districts already organized have
authorized the issuance of bonds bearing interest at a rate not exceeding
five per cent, the county judge may sell said bonds at not less than ninety
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per cent of their par face value and accrued interest. [Acts 1911, p. 245,
§ 28; Act March 5, 1915, ch. 33, § 1.]

Constitutionality.-Under Const. art. 1, § 16, Acts 34th Leg. c. 33, providing that
bonds already authorized to be issued might be sold at 90 per cent. when they were vot
ed under a law providing for sale at par, is invalid. David v. Timon (Civ. App.) 183
S. W. 88.

Under Const. art. 1, § 16, Acts 34th Leg. c. 33, providing that bonds already au
thorized to be issued might be sold at 90 per cent. when they were voted under a law
providing for sale at par, is invalid, being retroactive. Id.

Provision mandatory.-Rev. St. 1911, art. 26010, forbidding sale of drainage bonds be
low par, is mandatory, and an agreement contemplating that a drainage district con
tractor shall sell drainage bonds and pay the difference between the market and par
values is illegal. Wilson v. Hebert (Civ. App.) 174 S. W. 861.

Art. 2601. Bond of county judge before sale; compensation.
Necessity of bond.-Unless the county judge has given the bond required by Vernon's

Sayles' Ann. Civ. St. 1914, art. 2601, he may be enjoined from disposing of drainage
bonds. David v. Timon (Civ. App.) 183 S. W. 88.

Art. 2602. Construction and maintenance fund; interest and sinking
fund; expenses how paid; defeat of proposition affecting payment.-All
legal and just expenses, debts, and obligations arising and created, after
the filing of the original petition with the County Commissioners' Court
and necessarily incurred in the creation, establishing, operation and main
tenance of such district organized under the provisions of this Act, other
than that of the bonds and the interest thereon, shall be paid out of the
"Construction and Maintenance Fund" of such district which said fund
shall consist of all money.ieffects, property and proceeds received by such
district from any and all sources whatsoever, except that portion of the
tax collectioris which shall be necessary to pay the interest on the bonded
indebtedness as it shall fall due and the cancellation and retirement of
the bonds as they shall mature, which said funds shall be placed into and
paid out of the "Interest and Sinking Fund" 'of such drainage district.

Provided, that should the proposition of the creation of such drainage
district and the issuance of the bonds be defeated at the election called to
vote upon the same, then all expenses created up to and including said
election shall be paid in the following manner: When the original peti
tion praying for the establishing of a drainage district is filed with the
County Commissioners' Court, it shall be accompanied by ($200.00) Two
Hundred Dollars in cash, which shall be deposited with the Clerk of said
.Comrnissioners' Court and by him held until after the result of the elec
tion is officially made known. Should the result of such election be in fa
vor of the establishment of said district, then the said $200.00 shall be by
said clerk returned to the petitioners, their agent or attorney; but should
the result of such election be against the establishment of such drainage
district, then the said clerk shall payout of the said $200.00 upon vouch
ers approved and signed by the County Judge, all costs and expenses per
taining to said proposed district up to and including said election, and
the balance thereof, if any, shall be returned to the petitioners, their
agent or attorney. [Acts 1911, p. 245, § 30; Act March 5, 1915, ch. 33t
§ 1.]

,

Cited, Hebert v. Scurlock (Civ. App.) 178 S. W. 711.

Return of deposit.-Mandamus lies to compel clerk of commissioners' court to return

deposit made with original petition for the establishment of a drainage district, in ac

cordance with the provisions of the statute. Jefferson v. McFaddin (Civ. App.) 178 S.
W.714.

'

Mandamus held not to lie in such case where the. signers of the petition, at whose

request. plaintiff made the deposit, were not parties respondent. Id.
Plaintiff not the signer to a petition for the establishment of a drainage district,

but who, at the request of signers thereto, made such deposit held entitled to its re-

turn. Id.
-

Art. 2603. Tax for interest, sinking fund, and expenses; reports and
estimates; sale of remaining bonds; readjustment of funds; investment
of sinking fund.-Whenever any sU,ch drainage district bonds shal.l have
been voted, the County Commissioners' Court shall levy and cause to be
assessed and collected taxes upon all property within such drainage dis-
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trict whether real, personal or otherwise, and sufficient in amount, annu

ally, to pay the interest on such bonds as it shall fall due, together with
an amount to be annually placed in a sinking fund with which to redeem
and retire such bonds as they shall mature, and said taxes when so col
lected shall be placed in the "Interest and Sinking Fund" for such dis
trict. And in all drainage districts heretofore created, or that may here
after be created, under the. provisions of this law, the County Commis
sioners Court shall at the same time levy and cause to be assessed and
collected, taxes upon all property within such district, whether real, per
sonal or otherwise, sufficient in amount to maintain, keep in repair, and
to preserve the improvements in such district so made and constructed
and to pay all legal, just and lawful debts, demands and obligations, if
any, against such district, which said levy shall never, in anyone year,
exceed one-half of one per cent on the total assessed valuation of such
district for such year and such taxes when so collected shall be placed in
the "Construction and Maintenance Fund" for such district. Provided,
however, that the Commissioners of such drainage district shall annual
ly, on or before the first day of July in each year prepare and file with
the County Commissioners' Court a full detailed report of the condition
of the improvements theretofore made in such district, with an estimate
of the probable cost of maintenance and needed repairs during the ensu

ing year, together with an inventory of all funds, effects, property and ac

counts belonging to such drainage district, and a list of all lawful de
mands, debts and obligations, if any, against such district, which report
shall be verified by the drainage commissioners, and shall be carefully in
vestigated and considered by the County Commissioners' Court before
any levy of taxes shall be made as herein provided.

Provided further, that should there remain any of the bonds so voted
and issued by such district and which are not required for the completion
of the improvements so made or to be made in such district, then and in
that event, by and with the consent of the County Commissioners' Court
duly made of public record, such remaining bonds or a portion thereof,
may be 'sold for the purposes herein named and the proceeds from the
sale thereof placed in the "Maintenance and Construction Fund" of such
district to be used for the maintenance and preservation of the improve
ments therein. Provided, further that any such drainage district where
any money in either the "Maintenance and Construction Fund," or the
"Interest and Sinking Fund" has been improperly paid out for the benefit
of either of the funds of such district, the County Commissioners Court
may cause the County Treasurer to make proper transfer of such amount
in the accounts of such district, to the end that each of said funds shall
be held for the purposes for which it was created. The sinking fund may,
from time to time, be invested in such bonds and securities as shall be ap-

. proved by the Attorney General of the State of Texas, for the benefit of
such district. [Acts 1911, p. 245, § 31; Act March 5, 1915, ch. 33, § 1.]

Power to levy taxes.-Const. art. 3, § 52, does not prohibit the levy and collection
of drainage district taxes on property in a city or town which has previously issued
bonds in the full amount permitted by other constitutional provisions. Holt v. state
(Civ. App.) 176 s. W. 743.

When levy should be made.-Where drainage bonds were voted during the middle
of the year, held that, under Vernon's Sayles' Ann. Civ. St. 1914, art. 2603, taxes shoul.d
be levied immediately, and the assessment cannot be questioned on the ground that It
was for only part of the year. David v. Timon (Civ. App.) 183 S. W. 88.

Suit for delinquent taxes.-Under Rev. St. 1911, arts. 2603, 7688, suits for delinquent
drainage taxes must be brought in the name of the state. Holt v. State (Civ, App.)
176 S. W. 743.

'

A petition, in an action for delinquent drainage taxes and exhibits attached thereto,
held to sufficiently describe the .Iand, rd.

Art. 2603a. Assessment, equalization, and collection of taxes; lien;
when due; penalty.-In the assessment and collection of the taxes au

thorized by this Act, and in all matters pertaining thereto or connected
therewith, the County Tax Assessor and the County Tax Collector .shall
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have the same powers and shall be governed by the same rules, regula
tions and proceedings as are provided by the laws of this State for the as

sessment and collection of County and State Taxes, unless otherwise pro
vided for in this law. And the County Commissioners' Court shall con

stitute a board of equalization for such drainage district or districts, and
all laws governing boards of equalization for county and State taxing
purposes shall govern such board or boards for drainage districts.

The taxes authorized to be levied and collected under the provisions
of this Act shall be a lien upon all property against which the same are

or may be assessed, and it shall be the duty of the County Commissioners'
Court and said court shall have the authority, to fix the time and deter
mine the date when such taxes shall become due and payable, otherwise
such taxes shall become due and payable at the same time as State and
county taxes mature and fall due. And upon the failure to pay such tax
es when due, the penalty provided by the laws of Texas for failure to pay
State and County Taxes at maturity shall in every respect apply to the
taxes 'herein authorized to be levied, assessed and collected. [Act March
5, 1915, ch. 33, § 1.]

Explanatory.-The title of this act purports "to amend sections 24, 28, 30 and 31 of
chapter 118," etc., while the ,first section following ,the enacting clause declares that the
sections above enumerated are amended as set forth, "and by adding thereto section 31a
to read" as above set forth. The act became effective 90 days after adjournment, which
occurred March 20, 1915.

Art. 2612. Contracts, how made.
Application.-Drainage Act of 1907, §§ 43, 44, requiring contracts by drainage com

missioners to be reduced to writing, do not apply to contracts for the employment of at
torneys, which are governed by section 51 of the act. 'Hidalgo County Drainage Dist.
No.1 v. Swearingen (Civ. App.) 158 S. ,\V. 211.

Approval of contract.-Where the county judge was present at a conversation be
tween an attorney and the drainage commissioners, at which an oral contract was made
for the employment of the attorney on behalf of the district, and was then approved
by the judge, it was hot necessary for him thereafter to make a formal approval there
of. Hidalgo County Drainage Dist. No.1 v. Swearingen (Civ, App.) 158 S. W. 211.

CHAPTER FIVE

DISSOLUTION OF DRAINAGE DISTRICTS
Art. Art.
2625a. Drainage district may dissolve; fre- 26250. Trustee may employ counsel, etc.

quency of elections.

Article 2625a. Drainage district may dissolve; frequency of e1ec
tions.-Any drainage district heretofore organized, or that may hereafter
be organized, under the General Laws of .this State, may voluntarily abol
ish its corporate existence in the manner hereinafter provided; provided,
however, that when an election has been or may he held in the manner

hereinafter provided for, which has resulted, or may result, in: the failure
to aboli�h such drainage district, no other election shall be held in said
district under the provisions of this chapter seeking the dissolution of the
same within two years after the results of such election shall have been
declared. [Acts 1913., S. S. p. 41, § 1; Act March 22, 1915, ch. 75, § 1.]

Explanatory.-Sec. 2 repeals laws in confiict. The act took affect 90 days after
March 20, 1915, the date of adjournment of the Legislature'.

Constitutlonality.--Acts 33d Leg. (1st Called Sess.) c. 28, authorizing an election to

determine whether a drainage district once established may be abolished, is not void
or unconstitutional. Wharton County Drainage Dist. No.1 v. Bowen (Civ. App.) 165 S.
W.513.

Art. 26250. ,Trustee may employ counsel, etc.
Performance by attorney of contract for ser:vices.-E'vidence showing that an at

torney for a drainage district performed without complaint or 'cause for comp-laint all

services required of him under the contract is sufficient, to support a finding that he

complied with the terms of his contract, regardless of the quality or value of the serv

ices rendered. Hidalgo County Drainage Dist. No. 1 v. Swearingen (Civ. App.) 158 S.
W.211.
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TITLE 48

"A"-STATE INSTITUTIONS

EDUCATION-PUBLIC

Chap.
2. Agricultural and Mechanical College.
7. West Texas State Normal College.
7a. South Texas State Normal College and

Stephen F. Austin State Normal Col
lege.

7b. East Texas Normal College.
7c. SuI Ross Normal College.
8a. John Tarleton College of Stephenville,

Erath County, Texas.

"B"-THE PUBLIC FREE SCHOOLS

9. Available fund.
10. State board of education.
lla. County school trustees.
12. County superintendent and other offi

cers.

Chap.
13. Scholastic census.
13a. Compulsory education.
14. Teachers' certificates and examina

tions.
15. Common school districts.
15a. Public high schools in common school

districts.
16. Independent districts.
17. Exclusive control by cities and towns

-Independent districts.
18. Independent district school trustees.
19. General provisions.
19a. Public school buildings.
19b. Free text books in school districts.
20. The Texas State Textbook Commis

sion.
22. Free kindergartens.
23. Vocational education.

CHAPTER TWO

AGRICULTURAL AND MECHANICAL COLLEGE
Art.
2676cc.
2676d.

Expenditures, how made.
Board of directors to appoint state

forester; salary; duties.
Same; co-operation with munici-

palities, etc.
Same; gifts; purchase of land.
Same; proceeds of sale of products.
Appropriation.
Co-operation with federal authori

ties.

2676e.

2676f.
2676g.
2676h.
26761.

JOHN TARLTON AGRICULTURAU
COLLEGE

2676�. College established.
2676�a. Government of college.
26761Ab. Donations.
26761Ac. Acceptance of donations.
26761Ad. Rank of college; course of study;

students.
2676�e. Power of eminent domain.

GRUBBS VOCATIONAL COLLiEGE

2676%.' College established; donations.

Art.
2676%a. Shall be under direction of direc

tors of agricultural and mechan
ical college; local board of man

agers.
2676%b. Vacancies in board of managers.
21676%c. Board of managers subject to ap

proval of directors of agricul
tural and mechanical college.

2676%d. Organization of board of mana-

gers.
2676%e.. Powers of board of managers; pur

poses of school.
2676%f. Faculty of institutions; . tuition;

courses of instruction; rules, etc.
2676%g. Compensation of board of mana

gers.
2676%h. Entrance requirements.
2676%i. Salaries of officers, professors and

employes.

PERPETUAL FUND

2677. Perpetual fund.
2680,2681.

Article 2676cc. Expenditures, how made.-All expenditures for the
Agricultural and Mechanical College of Texas may be made by the order
of the board of directors, and the same shall be paid on warrants from the
Comptroller based on vouchers approved by the president of the board
of directors, or by some officer or officers of the College designated by
him in writing to the Comptroller. [Act March 15, 1915, ch. 55, § 1.]

Explanatory.-S'ec. 2 of the act repeals all laws in conflict. The act took effect 90
days after the legislature adjourned on March 20, 1915.

Art. 2676d. Board of Directors to appoint State Forester; salary;
duties.-That there shall be appointed by the Board of Directors of the
Agricultural and Mechanical College of Texas a State Forester, who
shall be a technically trained forester of not less than two years' experi
en�e in professional forestry work; his compensation shall be fixed by
saId board at not to exceed three thousand ($3,000) dollars per annum,

�nd he shall be allowed reasonable traveling and field expenses incurred
In the performance of his official duties. He shall, under the general su-
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pervision of said board, have direction of all forest interests and all mat

ters pertaining to forestry within the jurisdiction of the State. He shall

appoint, subject to the approval and confirmation of said board, such as

sistants and employes as may be necessary in executing the duties of his
office and the purposes of said board, the compensation of such assistants
and employes to be fixed by the said board. He shall take such action as

may be deemed necessary by said board to prevent and extinguish forest
fires, shall enforce all laws pertaining to the protection of forest and

woodlands, and prosecute for any violation of such laws; collect data
relative to forest conditions, and to co-operate with land owners as de
scribed in Section 2 of this Act [Art. 2676e]. He shall prepare for said
board annually a report on the progress and condition of State forestry
work, and recommend therein plans for improving the State system of
forest protection, management and replacement. [Act March 31, 1915,
ch. 141, § 1.]

Explanatory.-See arts. 4443, 4880. The act took e.ffect 90 days after March 20, 1915,
date of adjournment. Sec. 7 repeals all laws in confiict.

Art. 2676e. Same; co-operation with municipalities, etc.-That the
State Forester shall, upon request, under the sanction of the Board of
Directors, and whenever he deems it essential to the best interests of the
people of the State, co-operate with counties, towns, corporations or in
dividuals in preparing plans for the protection, management and replace
ment of trees, woodlots and timber tracts, under an agreement that the
parties obtaining such assistants pay at least the field expenses of the
men employed in preparing said plans. [Id., § 2.]

Art. 2676f. Same; gifts; purchase of land.-That the Governor of
the State is authorized, upon the recommendation of the Board of Direc
tors, to accept gifts of land to the State, same to be held, protected and
administered by said board as State forests, and to be used so as to dem
onstrate the practical utility of timber culture and water conservation,
and as refuges for game. Such gifts must be absolute except for the res

ervation of all mineral and mining rights over and under, said lands, and
a stipulation that they shall be administered as State forests.

The Board of Directors shall have the power to purchase lands in
the name of the State, suitable chiefly for the production of timber, as

State forests, using for such purposes any special appropriation or any
surplus money not otherwise appropriated, which may be standing to the
credit of the State forestry fund. '

The Attorney General of the State is directed to see that all deeds
to the State of land mentioned in this section are properly executed be
fore the gift is accepted or payment of the purchase money is made. [Id.,
§ 3.]

Art. 2676g. Same; proceeds of sale of products.-That all moneys
received from the sale of wood, timber, minerals or other products from
the State forests, and penalties for trespassing thereon, shall be paid into
the State Treasury, and shall constitute a State forestry fund, and the

moneys in said fund are hereby appropriated for purposes, of forestry in

general, under the direction of the Board of Directors. [Id., § 4.]
Art. 2676h. Appropriation.-That for the maintenance, use and' ex

tension of the work under the Board of Directors, and for forest fire pro
tection, there is hereby appropriated the sum of ten thousand ($10,000)
dollars annually out of any moneys in the State Treasury not otherwise

appropriated, to be placed to the credit of the State forestry fund. [Id.,
§ 5.]

Art. 2676i. Co-operation with federal -authorities.c--That the Board
of Directors may co-operate with the Federal Forest Service under such
terms as may seem desirable. [Id., § 6.]
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JOHN TARLTON AGRICULTU:jC{AL COLL:EGE

Art. 2676�. College established.-That the John Tarlton College, lo
cated at Stephenville, in Erath county, is hereby taken over by the State,
under the terms and conditions set forth elsewhere in this Act, and the
same established as a Junior Agricultural College, to be known as the

John Tarlton Agricultural College, a co-educational State institution of

agriculture and home economics. [Act Feb. 20, 1917, ch. 33, § 1.]
See arts. 2724a�2724i, post. _

Took effect 90 days after March 21. 1917. date of adjournment.

Art. 2676�a. Government of college.-The government and direc
tion of policies of said John Tarlton Agricultural College shall be vested
in the Board of Directors of the Agricultural and Mechanical College of
Texas. The said Board is hereby given authority to accept such lands,
buildings and gifts of money as may be made a consideration in the ac

ceptance of said college, and it is understood that this Act shall not be
come effective until the conditions set forth in the following sections
have been accepted and complied with. [Id., § 2.]

Art. 2676\�b. Donations.-The donations and conditions referred to
in Section 2 are as follows: The citizenship of Stephenville and Erath
county hereby donate to the State of Texas what is known now as the

John Tarlton College, consisting of a main or administrative building, a

dormitory- for girls, and a Fine Arts building,' all modern new brick build

ings and estimated to be worth, including the equipment, $85.000; and
also a campus of forty acres of land, located in about 400 yards of the
railroad station at Stephenville, and within less than one mile of the
court house of Erath County, valued at approximately $40,000; also 500
acres of land located near the campus of the John Tarlton College, near

ly all tillable and now cultivated and being good farming land within one

mile of the town of Stephenville, and valued at approximately $50,000.00;
also the sum 0£-$75,OOO to be used by the Board of Directors of the Agri
cultural and Mechanical College as a student loan fund to be lent to stu
dents who cannot otherwise attend said college, at a rate of interest not
to exceed 5 per cent per annum, on such terms and conditions as may be
deemed advisable by said governing board. [Id., § 3.]

Art. 2676%c. Acceptance of donations.-The Board of Directors of
the Agricultural and Mechanical College is hereby given authority to ac

cept the land, money and buildings referred to in Section 3 [Art. 2676%b],
and it shall be the duty of the citizens of Stephenville and Erath
county to furnish a good and merchantable title to all of said property,
and the said Board -is hereby given authority to sign and execute all
deeds and other official papers necessary in connection with the accept
ance of the offer of the citizens of Stephenville and Erath county, and
when all of said formalities have been complied with it shall be the duty
of the Board of Directors of the Agricultural and Mechanical College to
make an official report to the Governor of this State, setting forth the fact
that all proinises and pledges of said citizens of Stephenville and Erath
county, have been complied with, and on receipt of said report the Gov
ernor of this State shall formally accept, in writing, the said John Tarl
ton Agricultural College as a Junior Agricultural College as a part of the
educational system of Texas. [Id., § 4.]

Art. 2676�d. Rank of college; courses of study; students.-The
said John Tarlton Agricultural College shall rank as a Junior Agricultur
al College, which for the purposes of this Act is designated as an institu
tion offering four year courses, beginning with the Junior year of a four
year High School and extending to and including the Sophomore year of
a standard four year college, provided that nothing in this Act shall pre..
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elude the offering of such preparatory courses or short courses as may be
deemed advisable. The said John Tarlton Agricultural College shall be
co-educational and instruction shall be offered in Agriculture, including
the arts and sciences connected therewith; and home economics, includ-
ing the arts and sciences connected therewith. [Id., § 5.]

,

Art. 26761,4e. Power of eminent domain.-The Board of Directors of
said College, as constituted by Section 2 of this Act [Art. 2676�a], is
hereby vested with the power of eminent domain to acquire for the uses

of said College such lands as may be necessary or proper for carrying out
its purposes, by condemnation proceedings, such as are now provided for
railroad companies by Articles 6506 to 6530, inclusive, of the Revised
Statutes of Texas of 1911. [Id., § 6.]

GRUBB'S VOCATIONAL COLLEGE

Art. 2676%. College established; donations.-That there is, hereby
established a Junior Agricultural, Mechanical and Industrial College, to
be known as the Grubbs Vocational College, to be located at or near the
town of Arlington, Tarrant county, Texas, provided the citizens of said
town and county shall first donate to the State for the use and benefit of
said college at least one hundred acres of good tillable land with perfect
title, together with the college property, known as the Carlisle Military
School property, with all buildings, dormitories, barracks, etc., belonging
thereto. [Act March 26, 1917, ch. 97, § 1.]

Explanatory.-Sec. 11 makes an appropriation. Took effect 90 days after March 21,
1917, date of adjournment.

Art. 26761J2a. Shall be under direction of directors of Agricultural
and Mechanical College; local board of rnanagers.-Be it further enacted
that said Junior Agricultural, Mechanical and Industrial College shall be
under the direction of the board of directors of the present Agricultural
and Mechanical College in connection with a local board' of managers
composed of five members to be appointed by the Governor by and with
the advice and consent of the Senate, who shall serve for two-years from
the date of their appointment. [Id., § 2.]

Art. 26761J2b. Vacancies in board of managers.-In all cases of va

caney in said local board of managers the appointment shall also be made
from time to time as provided in the Sections of this Act, provided that if
the Legislature shall not, be in session, the Governor may fill such vacan

cy by appointment until the next session of the Legislature, when if the
Senate shall not confirm the appointment some other person shall be
named. [Id., § 3.]

Art. 26761J2c. Board of managers subject to approval of directors of
Agricultural and Mechanical College.-That the board of local managers
hereinbefore provided for shall be subject to the approval of the board of
directors of the Agricultural and Mechanical College, with which this
Junior College shall be closely affiliated, perform all the duties required
in the efficient and successful management of said institution in like man

ner as other governing boards of the same character. [Id., § 4.]
Art. 26761J2d. Organization of board of managers.-That, the board

of managers shall meet as soon after their appointment as convenient at

Arlington, Texas, and organize by the election' of a presiding officer, a

Secretary and a Treasurer, whose duties shall be the same as the of-ficials
of other similar boards in this State, except that their action in all matters
and especially in the formulation of courses of study, shall be subject to

approval, modification or rejection by the Board of Directors of the Agri
cultural and Mechanical College. [Id., § 5.]

,

Art. 26761J2e. Powers of board of managers; purposes of school.
That the board of managers shall have and possess all powers necessary
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subject to the supervision of the board of directors of the Agricultural
and Mechanical College of Texas as to accomplish and carry out the pro
visions of this Act the establishment of a Junior Agricultural, Mechanical
and Industrial College for the education of white boys and girls in this
State in the arts and sciences in which such boys and' girls may acquire
a good literary education of academic grade, at least, together with a

knowledge of agriculture, horticulture, floriculture, stock raising and do
mestic arts and sciences, including the several branches and studies usu

ally taught in the established institutions of like character with such
limitations as may be imposed by the governing board of the Agricultural
and Mechanical College of Texas, having in view the training of the
youth for the more important industrial activities of life, while acquiring
facilities for the acquirement of a good practical literary education not

below the academic grade. [Id., § 6.]
,

Art. 2676ljzf. Faculty of institution; tuition; courses of instruction;
rules, etc.-That the board of managers' in connection with the board of
directors of the Agricultural and Mechanical College of Texas, shall ap
point a president and professors of the Grubbs Vocational College and
such officers as they may think proper and necessary to put the same into
successful operation and to make such rules and regulations for the gov
ernment of said officers and the proper management of said institution as

they may deem advisable. They shall regulate rates of tuition with the
course of discipline necessary to enforce the faithful discharge of the du
ties of all officers, professors and students. They shall in connection with
the faculty divide the courses of instruction into departments so as to se

cure a thorough education of the academic grade and the best possible
industrial training, selecting careful and efficient professors in each de
partment, giving preference to Texas teachers, if available, and shall
adopt all such rules, by-laws and regulations as they may deem necessary
to carry out all the purposes and objects of said institution. [Id., § 7.]

Art. 2676ljzg. Compensation of board of managers.-The board of
managers shall receive such compensation as may be determined upon
by the board of directors of the Agricultural and Mechanical College of
Texas. [Id., § 8.]

Art. 2676ljzh. Entrance requirements.-The terms upon which pupils
may be admitted, including theentrance requirements, shall be determin
ed by the board of managers and the board of directors of the said Agri
cultural and Mechanical College of Texas, and in that respect they are

empowered to fix or remit tuition, fees arid charges as they may deem best
for said institution and the people for whose benefit it is established.
[Id., § 9.]

Art. 2676ljzi. Salaries of officers, professors, and employes.s=The
board of managers and the board of directors of the Agricultural and Me
chanica] College shall determine and fix the salary of each officer, pro
fessor and employe, provided that the salaries of professors in any de
partment shall not exceed that which is now fixed for the professors of
the Agricultural and Mechanical College or the College of Industrial
Arts, with which this institution is closely affiliated. [Id., § 10.]

REPEALED AcTS OREATING BRANCH COLLEGES

Act Feb. 20, 1917, ch. 29, created the West Texas Agricultural and Mechanical Col
lege, to constitute a branch of the Agricultural and Mechanical College of Texas. This
act was repealed by Act Oct. 11, 1917, 3d C. S., '35th Legislature, which annulled and
canceled all acts, contracts, etc., growing out of the former act.

Act April 9, 1917, ch. 2014, created the Korth-East Texas Agricultural College, to
constitute a branch of the Agricultural and Mechanical College of Texas. This act was

repealed by Act Oct. 11, 1917, 3d C. S., 35th Legislature, which annulled and canceled
all acts, contracts, etc., growing out of the former act.

SUPP.VERN.S.OIV.ST.TEx.-4a 705
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P�RPETUAL FUND

Art. 2677. [3872] Perpetual fund.
Note.-Act April 7, 1915, c. 154, provides for 'a reissue of state bonds in order to

comply with the provision of the federal donation act as to .ra.te of interest of bonds'
held by the Agricultural and Mechanical College. See, also, House Concurrent Resolu
tion No.2, approved Jan. 29', 1915 (Acts 1915, Reg. Sess. p. 273).

Act Feb. 17, 1917, c. ,27, makes an appropriation in furtherance of the carrying out
of Act 34th L.egislature, ch, 154.

Arts. 2680, 2681.
See art. 2676d.

CHAPTER SEVEN

WEST TEXAS STATE NORMAL COLLEGE

Article 2712. Name and location.
Note.-Act March 22, 1915, c. 96, p. 150, makes an appropriation for the erection of

temporary buildings to replace those destroyed by fire.

CHAPTER SEVEN A

SOUTH TEXAS STATE NORMAL COLLEGE AND STEPHEN F.
AUSTIN STATE NORMAL COLLEGE

Art.
271714a. Colleges created.
271714b. When ready for reception of stu

dents.
271714c. Locating committee; local claims

and' donations.

Art.
271714d. Duties of attorney general.
271714e. Construction of buildings.
271714f. Control and regulations of col

'leges.
271714g. Appropriations; disbursements.

Article 2717%a. Colleges created.-That two State Normal Schools
for the education of white teachers are hereby established at places in
Texas located as follows : One in the territory composed of all of that

part of the State of Texas lying south of the twenty-ninth parallel of lati
tude with the counties of Kinney, Uvalde and Medina added, and the
name of said Normal School shall 'be "South Texas State Normal Col
lege;" the other in the territory composed of all that part of the State of
Texas lying east of the ninety-sixth meridian, and the name of said Nor

mal College shall be "Stephen F. Austin State Normal College." [Act-
April 4, 1917, ch. 191, § 1.]

,

Explanatory.-Took effect 90 days after March 21, 1917, the date of adjournment of
the legislature. This act evidently supersedes Act March 22, 1915, ch. 66, p. 116, estab
lishing three state normal colleges, including the two above named, and another to be
known as the Central West Texas Normal College.

Art. 2717%b. When ready for reception of students.-Said two Nor
mal Schools shall be created and ready for reception of students on Octo-
ber 1st, 1918. [Id., § 2.]

.

Art. 2717%c. Locating 'committee; local claims and donations+
The Governor of Texas, the State Superintendent of Public Instruction
and the State Normal School Board of Regents are hereby designated a

locating committee to locate the said two normal colleges; provided that
if anyone member of this said committee resides within the territory in
which either of these normals is to be located that member .shall not take
part in the locating of said normal in the territory in which he lives. The
majority of said committee shall constitute a quorum for the transaction
of business, and no member of said committee' who has material or pe
cuniary interest of any kind in any town or place offered for the location.
of said normals shall be qualified or authorized to act on said committee.
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Provided that if any member of said locating board shall die, resign or

refuse to act before both of said Normal Colleges are located, the Gov
ernor shall be, and is hereby authorized and empowered' to appoint any
person or persons on said committee, who shall become members there
of, and are hereby authorized and empowered to assist the ·remaining
members of said committee in the locating of said Normal Schools.

In considering the claims of any place that may apply for the location
of either of said colleges, said committee shall consider the healthfulness,
accessibility, general physical conditions and environments, together
with the general moral tone, educational system and social qualities of
the people of said place. No donation or bonus of any kind or character
shall be considered by said locating committee of either of said colleges,
except such donations of land as may be offered by any place as a site for
the building or buildings of said colleges, and in no event shall a build

ing site of less than fifty (50) acres be considered or accepted. After the

passage of this Act, any city or town within either of said Normal School
Districts named in Section One of this Act [Art. 2717%a], desiring the
location of said college in that respective district, may file its application
with the chairman of said locating committee, together with the descrip
tion of the land it has to offer, requesting the committee to view the site
said city or town has to offer; and it shall be the duty of said committee
to visit said cities or towns making such requests, and to view the sites
they have to offer, and as soon as practical after said committee shall
have viewed all sites 'offered, such locating committee shall meet and se

lect a location for each of said normal colleges; provided that said locat
ing committee shall locate said normal colleges not later than August 1st,
1917, and for the purpose of traveling expenses and other expenses of said

. Board, including clerk hire, there is hereby appropriated out of the funds
of the treasury, not otherwise appropriated, the sum of one thousand
($1,000.00) dollars. Such committee may employ a clerk at a salary not
to exceed one hundred ($100.00) dollars per month, for such services as

may be needed. Said Committee, as soon as the locations are made for
said colleges, shall make a full report of all of its actions in carrying out
the provisions of this Act in regard to location, including an itemized
statement of all moneys paid out, and also an itemized descriptive list of
all donations of land made and accepted for said normal colleges. [Id.,
§ 3.]

Art. 2717%d. Duties of Attorney Genera1.-It shall be the duty of
the Attorney General of the State of Texas, to examine and approve all

. abstracts of title, to be furnished by the owner, to any and all real estate,
that may be donated either for the site for the buildings of said colleges
or for any other purpose, and the abstracts of the title to the real estate of
the building sites of such colleges which may be selected by said locating
committee shall be so examined by the said Attorney General, and ap
proved by him before any location is finally made; provided, however,
that nothing herein shall prevent said locating committee from selecting
a location and announcing same conditioned upon the approval of the ti
tle thereto, by the Attorney General. After examination and approval of
the title to the lands donated for said colleges the Attorney General shall .

cause to be prepared and duly executed proper deed or deeds of convey
ance to said land selected, which deed or deeds shall be held in escrow by

.

the State Treasurer conditioned upon the erection and opening of said
colleges. [Id., § 4.] .

.

Art. 2717·1,4e. Construction of buildings.-As soon as funds are

available under proper appropriation, the State Normal School Board of

Regents shall proceed to secure plans ansi specifications for a building or

buildings and equipment of each of said colleges, which building or build

·ings and equipment of each college shall be sufficient to accommodate at
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least four hundred pupils, and to let the contract for such building or

buildings and equipments to the lowest responsible bidder or bidders'
said State Normal School Board of Regents shall meet October Lst, 1917:
or as soon thereafter as practical for the purpose of receiving said plans
and specifications for said building or buildings and equipments to be
completed on or before October 1st, 1918, on which date the said colleges
shall be opened and ready for the reception of students. [Id., § 5.]

Art. 2717%f. Control and regulations of colleges.-The control and
regulation of said colleges is hereby vested in the State Normal School
Board of Regents under the law now in force governing said Board, or

which may hereafter be enacted, and such Board of Regents shall meet as

soon as practical after the first day of January, 1918, and make rules and
regulations for the organization and maintenance of said colleges, and to
elect such officers and teachers and iristructors and employes as. may be
necessary for properly carrying out the work of said colleges. [Id., § 6.]

Art. 2n 71,4g. Appropriations; disbursements.-The sum of one

hundred and fifty thousand ($150,000.00) dollars is hereby appropriated
out of any funds in the State Treasury not otherwise appropriated, to be
expended in the payment of accounts legally contracted in constructing
and equipping the building or buildings of said South Texas State Nor

mal College; and the sum of one hundred and fifty thousand ($150,000.-
00) dollars is hereby appropriated out of any funds in the State Treasury
not otherwise appropriated, to be expended in the payment of accounts
lega:Ily contracted in constructing and equipping the building or build
ings of said Stephen F. Austin State Normal College; said accounts to
be paid upon warrants issued by the Comptroller of Public Accounts aft
er the accounts shall have been audited and approved by the State Nor
mal School Board of Regents, and the sum of thirty thousand ($30,000.:.
00) dollars is hereby appropriated out of any funds in the State Treasury
not otherwise appropr iated, for the maintenance of said South Texas
State Normal College for the fiscal year ending August 31, 1919; and the
sum of thirty thousand ($30,000.00) dollars is. hereby appropriated out
of any funds in the State Treasury not otherwise appropriated, for the
maintenance of said Stephen' F. Austin Normal College for the fiscal
year ending August 31, 1919; and the Legislature shall, after the taking
effect of this Act, from time to time, and after the fiscal year ending Au

gust 31st, A. D. 1919, make such appropriation for the maintenance and
government of said colleges as may be necessary, which shall be paid out

upon vouchers drawn in such manner as may be approved by the laws
now in force governing the State Normal School Board of Regents, or

which may hereafter be enacted. [Id., § 7.]
Note.-The expenditure of the appropriation made hereby is postponed by Acts

1917, 3rd C. S., ch. 32.
.

CHAPTER SEVEN B

EAST TEXAS NORMAL COLLEGE
Art.
2717%. Purchase of college.
2717lha. Creation of college; name.

Art
2717lhb. Management and control.
2717lhc. Expenditure of appropriation.

Article 2717%. Purchase of college.-That the State Normal School
Board of Regents is hereby authorized and empowered to purchase the
aforesaid property of said East Texas Norrnal College insofar as the ap

propriations herein made provides for a purchase, in the event said Board
shall find the fact_s stated herein substantially true, and that said property
includirig said five acres of land and brick dormitory thereon, is reason

ably worth the said sum of $175,000.00. But if in the opinion of said
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Board said property is not reasonably worth said sum of $175 000.00 then
they are authorized in their discretion to purchase said prop�rty by pay
ing therefor such pr? ra�a part of $80,000.90 as the value of said property,
as they may determine It, shall bear to said sum of $175,000.00, provided,
that said citizens of Commerce shall donate to the state of Texas, for and
as part of said NormaJ school �aid five acres of ground and the city of
Commerce �hall enter into a valid contract to furnish free of charge to the
state for said Normal school all water used by said institution. In the
event said purchase of said property, said Board shall cause the title
thereto to be examine� by the Attorney General, and if approved, then
shall take deeds covenng all of said land and bill of sale covering said
Library and other personal property belonging to said East Texas Nor

mal College, in which deeds and bills of sale, said property shall be con

veyed to the Governor of the State of Texas, and his successors in office
tor the use and benefit of the State of Texas, and said school. [Act April
4, 1917, ch. 195, § 1.]

Explanatory.-Took effect 90 days after March 21, 1917, date of adjournment. The act
is preceded by the following preamble:

.

Whereas, there is in existence and being maintained and operated at Commerce
within this state an independent and privately owned normal college known as the "East
Texas Normal College" which has been in existence some 23 years and has educated
many thousand young men and young women of the State and particularly during said
period of time has had in attendance upon it many thousand young men and young
women who have taken the examinations provided for teachers of the State in obtaining
certificates, and among others, 7,463 who', during the last ten years have attended the
summer sessions of this school alone, and taken the examinations for teachers' certifi
cates, which said record in the education of teachers compares favorably with the vari
ous normal schools of the State for the same period of time jointly and severally, and,

Whereas, said school is one already equipped for educational purposes, having, among
other properties, the following to-wit: 30 acres of land for campus and school purposes
of the reasonable value of $15,000.00; a 3 story brick administration building with con

crete foundations and basement of the reasonable value of $50,000.00; a 3 story girl's
dormitory of similar construction of the reasonable value of $50,000.00, containing 130
outside rooms, together with a dining hall capacity, and which has furnished a dining
capacity of 600 students at one time; a 3 story brick boy's dormitory of similar con

struction with 116 outside rooms, of the reasonable value of $30,000.00; a 3 story frame
dormitory furnishing sufficient room occupancy for 60 students valued at $5000.00; said
three dormitories having a capacity to care for 560 students; a 3 story brick science hall
commodious and ample for instruction and experiments in the natural sciences sufficient
to accommodate an average student body of 1000 students, of the reasonable value of
$10,000.00; a library of 10,000 well selected volumes, well housed and accessible in the
administration building, and physical and chemical laboratory furnishings and apparatus,
which with the library aforesaid is of the reasonable value of $15,000.00; .making a total
valuation of said educational plant in the sum of $175,000.00, and, the citizens of Com
merce, Texas, further obligate themselves to purchase and present to the State ten (10)
acres of land either joining said campus of said East Texas Normal College, or of such
proximity to the said campus, as to be of use to the said institution as a part of the

campus, making forty acres as the total amount of land in said campus, and,
Whereas, the growth and success of said school has demonstrated the necessity for its

existence and the utility of its location, and"
,

Whereas, the citizens of Commerce have proposed to the Legislature the donation of
said school to the State as a normal school, provided, the Legislature will pay therefor,
the sum of $80,000.00 to the founder of said school who has his life savings invested there
in, and,

Whereas, the citizens of said town of Commerce own a plot of ground consisting of
about five acres on which there is a three-story brick dormitory, also owned by the
citizens of sa:id town of Commerce which they propose to donate to the State for use by
the Normal College' hereinafter referred to, and, the said five acres above referred to

being a part of the land herein referred to as the campus of said institution, and,
Whereas, said town of Commerce is also willing to make a valid contract to furnish

such water as may be needed in the operation of said Normal school, and,
Whereas, said citizens of Commerce have proposed to the Legislature a donation of

said property herein above described; provided, that the state will pay therefor the sum

of $80,000.00 to the founder of said school, and who is now owner thereof, except the said
five acres of land and the brick dormitory thereon, now therefore,

Art. 2717ljza. Creation of college; name.-There is hereby created
a normal school to be one of the State Normals of this state to be located
at Commerce, in Hunt County, Texas, and to consist in original equip
ment of the properties and buildings, and furnishing and equipment to
be purchased as herein provided from the owners of the East Texas Nor

mal College heretofore referred to. [Id., § 2.]
Art. 2117%h. Management and contro1.-Said normal college shall

be conducted as the other State Normals of this State are conducted;
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shall be under the management and control of the State Normal School
Board of Regents" and all laws of this state applicable to State Normal
schools, both in creating rights and prescribing limitations, and in all
other respects shall be applicable to the said East Texas Normal College.
[Id., § 3.] ,

Art. 2717%c. Expenditure of appropriatiOon.-The appropriation here
in provided shall not be paid over in the consummation of the purchase of
the properties here referred to prior to the 31st day of August A. D., 1918,
nor shall the properties referred to become the property of the State until
the deeds are received after the date above named and the money paid
therefor. Jt is further provided, that the said Board, after the purchase
of said property as aforesaid, shall have authority to permit the school to
continue under its present management and as a private institution .under
the direction of the State Normal School Board of Regents; and the citi
zens of Commerce obligate themselves to pay for the maintenance of said
institution under its present management until the 36th Legislature
makes' an appropriation for its support and maintenance, at which time
the Board of Regents shall then take complete charge and operate the
same as the State's school. [Id., § 4.]

Sec. 5 makes an appropriation of $80,00()O.

CHAPTER SEVEN C

SUL'ROSS NORMAL COLLEGE

Art.
2717%,. College established; donation of

site, etc.
2717%,a. Duties of attorney general as to

examination and approval of ti
tle. '

Art.
2717%,b. Erection of buildings.
2717 %,c. Control and regulation of college.
2717%,d. President of college.
2717 %. e. Appropriations.

Article 2717%. College established; donation of site, etc._".That
there shall be established at Alpine, in Brewster County, Texas,' a nor

mal school to be known as "SuI Ross Normal College," provided, that
citizens of Brewster County shall, within sixty days after this Act takes
effect, conveyor cause to be conveyed to the State of Texas, by an imme
diate and perfect title, a building site, to be located somewhere within
three miles of the county court house of said county, which tract of land
shall be located and designed by the State Normal School Board of Re

gents of the State of Texas. No donation or bonus of any kind or char.:.'
acter shall be considered by said State Normal School Board of Regents,
except such donations of land as may be offered as a site for the buildings
or building of said college, and such buildings as may be located on the
land donated, and in no event shall a building site of less than one hun
dred '(100) acres be considered or accepted, provided, that if the donation
and proposition mentioned herein is not fully complied with by the citi
zens of Brewster County to the satisfaction of the State Normal School
Board shall be open to such other places in the Twenty-fifth Senatorial
District as the State Normal School Board of Regents may deem most

satisfactory and advantageous to the State. [Act April 4, 1917, ch. 197,
§ 1.],

.

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 2717%a. Duties of Attorney General as to examination and ap
proval of title.-It shall be the duty of the Attorney General of the State
of Texas, to examine and approve all abstracts of title, to be furnished
by the owner of any and all real estate that may be donated, either for a

site for the buildings or said college or for any other purpose in connec-
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tion with the establishment of said school, the abstracts of title to the
real estate of the building site of said college which may be selected by
said State Normal School Board of Regents shall be so examined by the
Attorney General and approved by him before any location is finally
made; provided, however, that nothing herein shall prevent said State
Normal School Board of Regents from selecting a location and announc

ing same conditioned upon the approval of the title thereto, by the Attor
ney General. After examination and approval of the title to the lands
donated for said college, the Attorney General shall cause to be prepared
and duly executed proper deed or deeds of conveyance to said lands se

lected, which deed or deeds shall be held in'escrow by the State 'I'reas
urer conditioned upon the erection and opening of said college. [Id.,

. § 2.]
Art. 2717%b. Erection of buildings . .,-As soon as funds are available

under proper appropriations, the State Normal School Board of Regents
shall proceed to secure plans and specifications for a building or build-

'

ings, 'and equipment Of said State Normal College, which building or

buildings and equipment shall be sufficient to accommodate at least five
hundred pupils, and to let the contract for such building or buildings
and equipments to the lowest responsible bidder or bidders; said State
Normal School Board 'of Regents shall meet October 1, '1917, or as soon

thereafter as practical for the purpose of receiving said plans and specifi
cations for said building or buildings and equiprnents to be completed on

or before October 1, 1918, on which date the said SuI Ross Normal Col
lege shall be opened and ready for the reception of Students. [Id., § 3.]

Art. 2717%c. Control and regulation of college.-The control and
regulation of said SuI Ross Normal College is hereby vested in the State
Normal School Board of Regents under the laws now in force governing
said Board, or which may hereafter be enacted, and such Board of Re

gents shall meet as soon as practical after the first day of January, 1918,
and make rules and regulations for the organization and maintenance of
said college, and to elect such officers and teachers and instructors and
employes as may be necessary for properly, carrying out the work of said
college. [Id., §.4.]

Art. 2717%d. President of coUege.-It shall be the duty of the State
Normal School Board of Regents to elect a president of the SuI Ross Nor

mal College at any time after sixty days after the location of such Normal

College shall have been made; provided, that he shall beelected at least
six months before the date fixed for the opening of said normal college;
and he shall draw his salary from the date of his acceptance of said elec
tion. [Id., § 5.]

Art. 2717%e� Appropriations.-The sum of two hundred thousand
($200,000) dollars is hereby appropriated out of any funds in the State
Treasury, not otherwise appropriated, to be expended in the payment of
accounts legally contracted in constructing and equipping the building
or buildings of the SuI Ross Normal College; said accounts to be paid
upon warrants issued by the Comptroller of Public Accounts after the ac

counts shall have been audited and approved by the State Normal School
Board of Regents, and the sum of forty thousand ($40,000) dollars is

hereby appropriated out of any funds in the State Treasury, not other
wise appropriated, for the maintenance of said SuI Ross Normal College
for the fiscal year ending August 31, 1919, and for the payment of the
president's salary for the year August 31, 1918; and the Legislature shall,
after the taking effect of this Act; from time to time after the fiscal year
ending August 31, A. D. 1919, make such appropriations for the mainte
nance and government of said SuI Ross Norma!' College as may be neces

sary which shall be paid out upon vouchers drawn in such manner as
,
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may be approved by the laws now in force governing the State Normal"
.School Board of Regents, or which may hereafter be enacted. [Id., § 6.]

Note.-The expenditure of the appropriation made hereby is postponed by Acts
1917, 3rd C. S., ch. 32.

CHAPTER EIGHT A

JOHN TARLETON COLLEGE OF STEPHENVILLE, ERATH
COUNTY, 'TEXAS

Articles . 2724a�2724i.
Note.-By Act Feb. 20·, 1917, ch. 33, the "John Tarlton College, located at Stephen

ville, in Erath county," is made a junior agricultural college, to be known as the John'
Tarlton Agricultural College. See ante, arts, 267614-267614e.

CHAPTER NINE

AVAILABLE PUBLIC FREE SCHOOL FUND
Art.
2726a. State aid appropriation.
2726b. Distribution of aid.
2726c. Standards and requirements.
2726d. General power of state board of ed

ucation.
2726e. Duties of superintendent of public

instruction.

Art.
2726f. Second aid.
2726g. Warrants and reports.
2726h. Apportionment prfvlleges,
2726i. Rural school supervisors.
2726j. Conflicting laws and opinions.

Article 2726a. State. aid appropriation.-For the purpose of promot
ing the country public school interests of the State and of aiding the
people in providing adequate school facilities for the education of their
children, $1,000.00, or such part thereof as may be necessary, is hereby
appropriated out of any money in the State Treasury not otherwise ap
propriated for the school year ending August 31, 1918, and $1,000,000,
or such part thereof as may be necessary, for the year ending August
31, 1919, to be used in accordance with the provisions of this Act in

maintaining country schools. [Act March 15, 1917, ch. 80, § 1.]
Exp·lanatory.-T'he above act, though limited in its operation for the two fiscal

years covered by the appropriation, is set forth in this. compilation fQr the reason that
it appears to be the policy of the state to renew the aid from year to year under sub
stantially the same requirements as contained herein. A similar act was passed at the
first called session of the 34th Legislature, chapter 10, page 22, in which the appropria
tion for each of the two years ending Aug. 31, 1916, and Aug. 31, 191'7, is fixed at $500,,.
000. In the present act the evident intent of the Legislature was to fix the annual ap
propriation at $1,0'00·,000, but by a clerical error the appropriation for the year ending
Aug. 31, 1918, is made "$1,000.00" instead of $1,000,000. The act took effect 00 days
after March 21, 1917, date of adjournment.'

Act May 14, 1917, ch. 6, 1st C. S., 35th Leg., corrects the error as to the amount ap
propriated for the year ending Aug. 31, 1918, by adding an appropriation of $999,00�.00.

Art. 2726b. Distribution of aid.-The State Board of Education is

hereby authorized and directed to supplement the State apportionment
to any district coming within the provisions of this Act with an amount
not more than $500 in anyone year, the amount to be determined by
the Board upon the merits and needs of the school.

All applications for State aid under this Act shall be made upon the
form prescribed by the State Board of Education and furnished by the
State Department 'of Education. Before any application is presented to

the State Board of Education for its consideration, the State Superin
tendent shall make careful investigation regarding its completeness, and
his certificate that each district applying for State aid meets substantial
ly the requirements of the law shall be required by the Board before aid
in any amount is granted. [Id., § 2.]

Art. 2726c. Standards and requirements.-Any school district meet

ing the following standards shall be entitled to receive State aid:
(1) Location. Each such school receiving State aid shall be well 16 ..
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cated on a plot of ground not less than one acre In extent, properly
drained and suitably laid out.

(2) School House. There' shall be provided a suitable school house,
erected in accordance with the school house building law of Texas, or

meeting substantially the requirements thereof.
(3) Equipment. Each such school shall be provided with necessary

desks, seats and blackboards; and with such library, books, maps and

globes as recommended in the State course of study, as in the opinion of
the State Superintendent said school may be able to purchase.

.

(4) Teachers. Teachers employed in country schools shall furnish
to the State Superintendent satisfactory evidence of professional training
to their credit, and all teachers must render efficient service of a high
grade.

(5) Attendance. In order to receive State aid, the school district
must not have a scholastic enrollment of more than three hundred pupils;
exclusive of transfers, and the attendance record of all such districts for
the previous year must not be less than fifty per cent of the entire time
that the school was in session, and said district must maintain an attend
ance record during the year in which it receives such aid of at least sev

enty-five per cent, unless it can be shown to the satisfaction of the State
Board of Education that the non-attendance is due to one or more of the
following causes: (1) attendance elsewhere; (2) completion of the
course; (3) extreme poverty of the family; (4) physical or mental inca
pacity; (5) lack of transportation facilities beyond a two and one-half
mile limit; and provided that no school receiving aid under the provi
sions of this Act shall be located in a town or city having more than one

thousand population according to the last Federal census.

(6) Local Tax. The school district must have levied and be collect
ing a local school tax of not less than fifty cents on the one hundred dol
lars valuation;' and that in no case shall the assessed valuation be less
than the valuation of the county assessor, as a requirement before the
district can derive benefits from this fund; provided, that for the school
year 1917-1918 any district which having voted the required tax, whether
being collected for that year or not, shall be entitled to receive the bene
fits of this Act; provided, that the State Board of Education shall, when
it is necessary to extend the term of school, for one time only, apportion
any amount not to exceed two hundred dollars, whether any tax has been
levied or not, and State aid may be continued upon condition that the dis
trict levy and collect the required local tax.

(7) Subjects. Each country school shall teach the common school
subjects as prescribed by law. [Id., § 3.]

Art. 2726d. General power of State Board 0.£ Education.-The State
Board of Education shall be authorized and it shall be their duty to make
such rules and regulations, not inconsistent with the terms of this Act, as.

in its opinion may be necessary to carry out the provisions and intentions
of this Act. [Id., § 4.]

Art. 2726e. Duties of Superintendent of Public Instruction.-It shall
be the duty of the State Superintendent of Public Instruction to go in
person or to send one of the rural school supervisors authorized by this.
Act to assist the school communities who may desire the privileges of
this Act in their efforts to meet the necessary requirements in order that
they may participate in the distribution of the funds herein appropriated.
Before approving any application he shall make a thorough investigation
in person or through his representative of the grounds, buildings, equip
ment and possibilities of each school applying for State aid by appropria
tion from the State Board of Education. [Id., § 5.]

Art. 2726f. Second aid.-Before State aid shall be granted a second
time to the same district, it shall be necessary that all reports as required
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of the school officials of said district shall have been received and approv
ed; that the State Superintendent of Public Instruction or one of the ru

ral school supervisors shall have visited said district and the State Su
perintendent of Public Instruction has advised the State Board of Edu
cation that in his judgment the school officials of such district have made
diligent efforts to meet the requirements and standards as set forth in
this Act, that the district receiving State aid has made satisfactory progt
ress under existing conditions, and that, in his opinion further aid would

.

prove a good and desirable investment for the State in promoting the
educational interests of the people of such district, provided that no

school shall be granted State aid a second time until all applications on

file for first aid from schools entitled to aid under this Act shan have been
acted, upon. [Id:, § 6.]

Art. 2726g. Warrants and reports.-Warrants for all money granted
under the provisions of this Act shall be transmitted by the State Super
intendent of Public Instruction to treasurers or depositories of school
districts to which State aid is granted in the same manner as warrants
for State apportionment are now transmitted, and it shall be the duty of
all treasurers or depositories to make annual1y itemized reports under
oath to the State Superintendent-of Public Instruction of the expenditure
of all money granted under the provisions of this Act. [Id., § Z.]

Art. 2726h. Apportionment privileges.-Country schools shal1 be
entitled to share in the distribution of State and county available school
funds, and in all other school funds in the same manner as other school
districts; and in case high school grades are maintained the community
schools shall still be entitled to participate in the distribution of any State
aid that may be extended by the Legislature of Texas for vocational or

industrial purposes to high schools of the State, though it accept the pro
visions of this Act. [Id., § 8.]

Art. 2726i. Rural school supervisors.-For the purpose of carrying
out the provisions of this Act in a businesslike manner and in order that
State' aid may be administered judiciously to the schools of the State, the
State Board of Education is hereby authorized to appropriate four thou-
"sand dollars annually out of the appropriation herein provided to pay the
salaries to rural school supervisors, who shall be appointed by the State
Superintendent of Public Instruction because of their special fitness to

help, aid and assist rural communities in meeting the requirements and
maintaining the standards set forth in the provisions of this" Act; and
the State Board of Education is further authorized and directed to appro
priate four thousand dollars' additional, or such part thereof as may be

necessary, out of the appropriation provided for in this Act to defray the
traveling expenses of the rural school supervisors in' making personal
visits to communities applying for State aid and in performing the super
visory duties made incumbent upon the Department of Education by the
provisions of this Act. [Id., § 9.]

Art. 2726j. Conflicting laws and opinions.v-All laws or parts of laws
in conflict with this Act are hereby repealed, and in case it is held that
any section or provision of this Act is unconstitutional, such ruling shall
not impair other parts and provisions of this Act. [Id., § 10.]

,
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CHAPTER TEN

STATE BOARD OF EDUCATION
Art.
2729. Shall make apportionment.

Art.
BOARD 'AUTHORIZED TO INVEST

SCHOOL FUND

2736. Authorized to invest permanent
school fund.

Article 2729. Shall make apportionment.
Cited, Houston Nat. Exchange Bank v. Sooool Dist. No. 25, Harris County (Civ.

App.) 185 S. W. 589.

BOARD AUTHOR�ZED TO INVEST SCHOOL FUND

Art. '2736. Authorized to invest permanent school fund.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.

App.) 185 S. W. 589'.

CHAPTER ELEVEN A

COUNTY SCHOOL TRUSTEES
Art.
2749a. POwers of trustees; election; ten

ure; appointment by commission
ers court in certain counties; du
ties of state superintendent of pub
lic instruction as to elections.

2749b. Classification of schools; course of
study for schools.

2749c. Subdivision of county into school
districts and change of district
lines; annual meeting of district
school trustees; call of other
meetings; consolidation of common

school districts; record of proceed-
,

ings; duties of state superintend
ent; transfer of school children.

2749d. Supervisory powers of district court.

Art.
274ge. T�ustees as body corporate; pow

ers; title to school property.
2749f. County' school superintendent as

secretary and executive officer; rec

ord of proceedings.
2749g. Apportionment of school funds.
2749h. Appeals.
2749i. Meetings; compensation.
2749j. County superintendent to keep rec

ord of terms of office of trustees of
common school districts; qualifi
cations of county school trustees;
election; oath ; . organization.

2749k. Vacancies; quorum.
27491. Repeal; partial invalidity.

Article 2749a. Powers of trustees; election; tenure; appointment by
commissioners court in 'certain counties; duties of State Superintendent
of Public Instruction as to elections.-The general management and con

trol of the public free .schools in each county of the State shall be vested
in five county school trustees elected from ,the county, one of whom shall
be elected from the county at large by the qualified voters of the common

school districts of the county, and one from each commissioner's precinct
by the qualified voters of each commissioners' precinct, who shall hold
office for a term of two years, or until their successors are elected or ap
pointed and qualified. The time for the election of county school trustees
shall be the same as that for the election of trustees of the common school.
districts, the first Tuesday. in April of each year; the order for the election
of county school trustees to be made by the county judge at least thirty
days prior to the, date of said election, and there shall be one voting
place designated by the order for each common school district. The elec
tion officers appointed to, hold the election for trustees in each common

school district shall, hold the election at the same place therein for the
county school trustees. The county school trustees now in office shall I

continue in office for the terms for which they were chosen and qualified.
The first election under this Act shall be held on the first Tuesday in
April, 1916, at which time there shall be elected, two county school trus
tees for a term of two years, and.the second election under this Act shall
be held on the first Tuesday in April, 1917, at which time there shall be
elected in each county three county school trustees; and each year there-

,
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after there shall be elected alternately two county school trustees and
three county school trustees in each county. If there be any county in
Texas at the time of the taking effect of this Act which has no county
school trustees as provided for in Chapter 26, Acts of the Thirty-second
Legislature, Regular Session [Vernon's Sayles' Civ. St. 1914, arts. 2849a�
28490], the county commissioners court thereof shall appoint five county
school trustees, two to serve until the election and qualification of their
successors in 1916 and three to serve until the election. and qualification
of their successors in 1917; and the qualified electors of the common
school districts of each county shall annually thereafter elect county
school trustees as are required

- under the provisions of this Act. The
State Superintendent of' Public Instruction is hereby directed and requir
ed to prepare a proper form of the ballot to be used in the election of
county school trustees, and such other explanation of the laws as, in his
judgment, may be necessary, and transmit the same to the county judge
of each county at least sixty days prior to the date of the election of
county school trustees. [Act March 5, 1915, ch. 36, § 2.]

Explanatory.-The above act amends chapter 26 of the Acts of the Regular Session
of the 32nd Leg. (Vernon's Sayles' Civ. St. 1914, arts. 2S49'a-28490). As the powers of
the county school trustees are clearly extended beyond the management and control of
the public high schools in common school districts, provisions relating to its functions
in the management of the schools in general are placed under a separate chapter. The
provisions of the amendatory act relating specifically to high schools are classified to
chapter 15A of this title in accordance with the former disposition of the act amended.

Took effect 90 days after adjournment of Legislature on March 201, 1915.
Submission of question of annexing territory to popular vote.-Under Acts 34th Leg.

c. 36, giving county school trustees general management and control of free public
schools in each county, question of annexing territory of a school district abolished to
other districts need not be submitted to a vote of districts to be affected, in absence of
a specific requirement. Price v. County School Trustees of Navarro County (Civ. App.)
192 S. W. 1140.

Mandamus to control discretion.-Under Acts 34th Leg. c. 36, giving county school
trustees general control of public free schools in each county, held, that county school
trustees have a broad discretton, and trustees of a district could not prevent proposed
abolishment of district and its annexation to other districts by writ of mandamus.
Price v. County School T'rustees of Navarro County (Civ. App.) 192 S. W. 1140.

Art. 274gb. Classification of schools; course of study for schools.
It shall be the duty of the county school trustees to classify the schools
of the county in accordance with such regulations as may be prescribed
by the State Superintendent of Public Instruction into elementary
schools and high schools for the purpose of promoting the efficiency of
the elementary schools and of establishing and promoting high schools
:at convenient and suitable places. In classifying the schools and in es

tablishing high schools the county school trustees shall confer and advise
with the County Superintendent of Public Instruction and the, school
trustees of each district at interest, and shall give due regard to schools
already located, to the distribution of population, and to the advancement
in their studies. The county trustees shall not so classify any school as

to deprive any child of scholastic age of its right to receive instruction
in the grades to which it belongs in the public school of the district in
which it resides, unless arrangements are made by the county school
trustees for the said child to attend a school of proper classification free
of charge in another district which is within reasonable walking distance
of the home of said child; that is, a school of proper classification which
is not more than three miles from the home of said child; the distance
to be computed according to the route or road commonly traveled in go
ing from the home of said child to the school building, or unless the coun

ty school trustees shall arrange for the free transportation daily of said
child to and from the school of proper classification, in which case the

expense of such transportation shall be paid for by the district trustees

-out of the funds of the district in which the child actually resides; and
it is hereby made the duty of the County Superintendent of Public In
:struction and of the county school trustees to see that every child of
scholastic age is-properly provided for as herein required, and the State
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Superintendent of Public Instruction is hereby directed and required to
transmit definite arid specific instructions to the County Superintendent
of Public Instruction, the county school trustees and the district school
trustees with respect to the proper observance and administration of this
law, to the end that no child shall be deprived of its right to attend
school. The county school trustees shall, in co-operation with the Coun
ty Superintendent of Public Instruction, prescribe a, course of study for
the public schools of the county conforming to the law and the require
ments of the State Superintendent of Public Instruction. [Id., § 3.]

Free transportation of puplls.-Acts 34th Leg. c. 36, does not authorize free trans

portation of children to and from common schools. Jennings v. Carson (Civ. App.) 184
S. W. 562.

Art. ,2749c. Subdivision of county into school districts and change of
district lines; annual meeting of district school trustees: call of other
meetings; consolidation of common school districts; record of proceed
ings; duties of state superintendent; transfer of school children.-The
county school trustees are authorized to exercise the authority heretofore
vested in the county commissioners court with respect to subdividing the
county into school districts, and to making changes in school district
lines.' The county school trustees shall call an annual meeting of the dis
trict school trustees of the county, to be held at the county seat at some

.convenient season in August or September of each year, at which meet

ing shall be considered by the said county school trustees and the district
school trustees in joint meeting, presided over by the chairman of the
county school trustees, questions dealing with the location of high
schools and the teaching of high school ,subjects, the classification of
schools and such other matters as may pertain to the location, conduct,
maintenance and discipline of schools, the terms thereof and other mat
ters of interest in school affairs of the county, and the county school trus
tees shall be guided in their action by the result of the deliberation of
:such meeting, not inconsistent with law. The county school trustees may
.also call other meetings of the district school trustees, when deemed nee

essaryby them, or on the petition of a majority of such district school
trustees. The county school trustees shall have authority to consolidate
two or' more eommon school districts into a larger common school dis
trict 'where a majority of the qualified electors of each common school
district at interest shall petition the county school trustees for consolida
tion in order, that a high school may be established for the children of
high school advancement in the common school districts so consolidated.
'The County Superintendent, as secretary of the county school trustees,
.shall keep an accurate and complete record in a well-bound book provided
for that purpose, the field notes of all changes made in school district
lines, and of all proceedings of the county school trustees, including the
-consolidation of school districts. A certified copy of such change in a

school district line and also of the record in effecting the consolidation of
school districts shall be made and transmitted by the County Superin
tendent to the county clerk, and it shall be the duty of the county clerk to
record the field notes and certified copy of such change in a well-bound
'book to be designated as the "Record of School Districts." It is hereby
made the duty of the State Superintendent of Public Instruction to pre-
pare and transmit all necessary instructions and forms for use of the coun

ty school trustees and the people of common school districts in effecting
,the consolidation of school districts for high school purposes. In provid
.ing better schooling for the children and in carrying out the provisions of
,Section 2 of this Act [Art. 2749a] the County Superintendent of Public
Instruction shall, on the recommendation of the county school trustees,
transfer children of scholastic age from one school district to another,
.and the amount of funds to be transferred with each child of scholastic
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age shall be the amount to which the district from which the child is
transferred is entitled to receive: [Id., § 4.]

See art. 2815 and notes.

Grounds of objection to change of districts.-That a maintenance tax has been
voted in a common school district does not affect the power of the county school trus
tees to reduce the district's area. Oliver v. Smith (Civ. App.) 187 S. W. 528.

The fact that the value of property would be lessened by a change in the lines of a

common school district, although possibly admissible to show result of proposed change,
could not prevent the change, if for best interests of schools. Price v. County School
Trustees of Navarro County (Civ. App.) 192 S. W. 1140.

Remedy of taxpayers and other persons interested.-Under Const. 1876, art. 5, § 8, as

amended in 18911, Acts 33d Leg. c. 129, § 1 (Vernon's Sayles' Ann. Civ. St. 1914, art.
2815), and Acts 34th Leg. c. 36, the district court can supervise the action of school
trustees in refusing to create a new district. Jennings v. Carson (Civ. App.) 184 8. W.
562.

Taxpayers, not having objected to order creating school district, cannot, after taxes
have "teen assessed, have tho order creating district declared void on ground that it was

not formed for convenience of scholars; but the validity of the order can only be ques
thoned by quo warranto against the trustees in accord with acts 34th Leg. c. 36, declar
ing them a corporation. Minear v. McVea (Civ, App.) 185 S. W. 1048.

'Any power of the court to correct abuse of discretion of county school trustees, in.
changing territory of one school district to another, can be exercised -only in quo warranto
instituted by a proper party. .Oliver v. Smith (Civ. App.) 187 S. W. 528.

.

Art. 2749d. Supervisory powers of district court.-The district court
shall have general supervisory control of the actions of the county board
of school trustees in creating, changing and modifying school districts.
[Id., § 4a.]

Constitutionallty.-This article is not void because not expressed in the preamble.
Jennings v. Carson (Civ. App.) 184 8.. W. 562.

.

Power of court to compel action.-This article does not give the district court au

thorttv to compel the school trustees to create a new district, but under Const. 1876,
art. 5, §. 8, as amended in 1891, Acts 33d Leg. c. 129, § 1 (Vernon's Sayles' Ann. Civ.
St. 1914, art. 2815), and art. 2749c the district court can supervise the action of school
trustees in refusing to create a new district. Jennings v. Carson (Civ. App.) 184 s. W.
562.

Direct appeal" from order of trustees.-Under this act appeals to the district court
may be made direct from action of the county board of school trustees in consolidating
districts. Clark v. Hallam (Civ. App.) 187 s. W. 964. See, also, Jennings v. Carson
(Civ. App.) 184 s. W. 562.

In view of this article and art. 2749h, post, and Vernon's Sayles' Ann. Civ. St. 1914.
arts. 4509, 4510, held that appeals from action of school trustees may be made to dis
trict court, since appeal provided by art. 274.9h has reference to administrative acts.
Collin County School Trustees v. Stiff (Civ. App.) 190 S. W. 216.

This ar-ticle held not controlled by section 10 of the act, post, art. 2749h, providing
for appeals to state superintendent, and thence to state board of education. Price V.·

County School Trustees of Navarro County (Civ. App•. ) 192 S. W. 1140.-

Restraining action of trustees.-Under this article district court had jurisdiction of
a petition to enjoin action of county school trustees in aboltshmg a school district and
annexing it to two other districts. Price v. County SchOOl Trustees of Navarro County
(Civ. App.) 192 s. W. 1140.

Art. 274ge. Trustees as body corporate; powers; title to school
property.-The county school trustees of each county shall constitute a

body corporate, by the name of the county school trustees of ---

County, State of Texas, and in that name may acquire and hold real and
personal property, sue and be sued, and may receive 'bequests and dona
tions or other moneys or funds coming legally into their hands, and may
perform other acts for the promotion of education in the county. The ti
tle to any school property belonging to the county, the title of which has.
heretofore been vested in the county judge and his successors in officer
or any school property that may be acquired, shall vest in the county
school trustees and their successors in office for public free school pur
poses. [Id., § 7.]

SeeMlnearvv, McVea (Civ. App.) 1858. W. 1048.
Cited, Clark v. Hallam (Clv. App.) 187 S. W. 964.

Art. 2749f. County school superintendent as secretary and executive
officer; record of proceedings.--:-The county. school trustees shall desig
nate the. County Superintendent as their secretary and executive officer,
and it shall be ·the duty of the County Superintendent to keep a true and
correct record of all the proceedings of said county school trustees in a

well-bound book, which shall be open to public inspection. [Id., § 8.] "

See Jennings v. Carson (Civ. App.) 184 s, W. 662.
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Art. 2749g. Apportionment of school funds.-Upon receiving notice
from the State Superintendent of Public Instruction of the amount of
State available school funds apportioned to the county, exclusive of all
independent districts having each more than one hundred and fifty scho
lastics, it shall be the duty of the county school trustees, acting with the
County Superintendent, to apportion all availableState and county funds
to the school districts as prescribed by law. [Id., § 9.]

See art. 2755, post.

Art. 2749h. Appeals.-All appeals from the decisions of the County
Superintendent of Public Instruction shall lie to the county school trus
tees and from the said county trustees to the State Superintendent of
Public Instruction, and thence to the State Board of Education. [ld., §
10.]

See arts. 2752, 4509, 4510, as to appeals to and from superintendent.
Appeals to district court.-Under Acts 34th Leg. c. 36, amending Acts 32d Leg. c.

26 (Vernon's Sayles' Ann. Civ. St. 1914, arts. 2849a-28490) §§ 4, 4a, 8, 10, a party ag

grieved by the act of school trustees in creating districts may seek relief from the dis
trict court without first appealing to the state superintendent and board of education.
Jennings v. Carson (Civ. App.) 184 S. W. 562.

In view of this article and art. 2749d and Vernon's Sayles' Ann. C'iv. St. 1914, arts.
4509, 451()\, held, that appeals from action of school trustees may be made to district
court, since appeal provided by this article has reference to administrative acts. Collin
County School Trustees v. Stiff (Civ. App.) 190· S. W. 216.

Art. 2749d, giving district court general supervisory control over action of county
school trustees in creating, etc., school districts, held not controlled by this article or

Vernon's Sayles' Ann. Civ. St. 1914, arts. 4509', 4510, providtng for appeals to state
superintendent, and thence to state board of education. Price v. County School Trus
tees of Navarro County (C'iv. App.) 192 S. W. 1140.

Art. 2749i. Meetings; compensation.-The county school trustees
shall hold meetings once each quarter, on the first Monday in August, in
November, in February and in May, or as soon thereafter as practicable,
and at other times when called by the president of the county school
trustees or at the instance of any two members of the county school trus
tees and the County Superintendent, the meeting place to be at the coun

ty seat and in the office of the County Superintendent of Public Instruc
tion. Each county school trustee shall be paid three ($3.00) dollars per
day for the time spent in attending meetings provided for in this section,
such payments to be made from the general fund of the county by war
rants' drawn on order of the commissioners court, after approval of the
account, properly sworn to, by the president of the county school trus-

.

tees; provided, that no county school trustee shall receive more than
thirty-six dollars fo� anyone year. [Id., § 11.]

Art. 2749j. County superintendent to keep record of terms of office
of trustees of common school districts; qualifications of county school
trustees; election; oath; organization.-The County Superintendent of
Public Instruction, as secretary of the county board of education, shall
be required tokeep an accurate record of the' terms of office of the school
trustees of each common school district and of the county school trustees,
and shall furnish to the county judge at least sixty days prior to the date
of the election of district and county school trustees the number of trus
tees to be elected in each common school district and the number of
county school trustees to be elected from each commissioners precinct or

in the county at large, as the case may be. The county school trustees
shall be qualified voters of the precinct or county from which they are

elected, and four of them shall reside in different commissioners' pre
cincts. They shall be of good moral character, able to read and speak the
English language, shall be persons of good education, and shall be in

sympathy with public free schools. The county school trustees shall be
elected C!-S prescribed in Section 2' of this Act [Art. 2749a], and the returns
of the election for county school trustees shall be made to the cou11:ty
clerk within five days after such election sha.ll have been held, to be deliv

ered by him to the commissioners court at rts first meetmg thereafter to
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be canvassed and the results declared as in cases of other elections; and
the county clerk, on behalf of the commissioners court, shall issue to "the
county school trustees their commissions and impress thereon the seal of
the said court. The oath of office prescribed by the Constitution of the
State for State and county officers must be taken by the county school
trustees before the commission shall be issued, the said oath of office to
be filed in the office of the county clerk. At the regular meeting in May,
and alter the qualification of new members the county school trustees
shall organize by electing one of their number president. [Id., § 12.]

Art. 2749k. Vacancies; quorum.--All vacancies in the office of
county school trustees shall be filled by election by the remaining county
school trustees. Three of the county school trustees shall constitute a

quorum, and all questions shall be decided by a majority vote. [Id., § 13.]
Art. 2749l. Repeal; partial invalidity.-All laws and parts of laws in

conflict with this Act are hereby repealed, and in case it is declared by
the courts that any part of this Act is unconstitutional, such decision
shall not impair other parts and provisions of this Act. [Id., § 15.]

CHAPTER TWELVE

COUNTY SUPERINTENDENT AND OTHER OFFICERS
Art.
2752. Shall have immediate supervision of

schools.
2755. Shall apportion funds among school

districts.
2756. Shall approve contracts and vouch

ers.

2759. Authority of county superintendent
as to transfers.

2760. Application of parent or guardian.
2761. 1.'0 district in adjoining county.

Art.
TREA SURERS OF SCHOOL FUNDS

2769. Depository shall keep accounts.
2771. 'l'reasurer of independent districts;

best bidder of interest on average
daily balances; tenure; bond.

2772. Purposes for which the funds may be
expended.

2773. Treasurers shall make reports.

Article 2752. Shall have immediate supervision of schools.
Note.-By Act March 5, 1915, amending Act 1911, p. 34 (art. 2749h, ante), all appeals

from the decisions of the county superintendent shall lie to the county school trustees
and from such trustees to the state superintendent, and thence to the State Board of
Education.

'

Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Clv.
App.) 185 S. W. 5'89.

Art. 2755. Shall apportion funds among school districts.
See art. 2749f.
Cited, Hor ston Nat. Exchange Bank v, School Dist. 'No. 25, Harris County (Civ.

App.) 185 S. W. 589.

Art. 2756. Shall approve contracts and vouchers.
See post, art. 1513h, Penal Gode.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.

App.) 185 S. W. 589'.

Approval of contracts and vouchers.-Under this ar-ticle the county superintendent's
power as to teachers' contracts is not confined m.erely to a revision of the matter of
salary, but he has full discretion to examine and decide as to the propriety of every
such contract, and to approve or reject same as his sound judgment may direct. Thom
as v. Taylor (Civ. App.) 163 S. W. 129.

It was not an abuse of discretion for the county judge, as ex officio. county super
intendent, to reject a contract between trustees of a school district and a teacher,
where it appeared that the teacher was under criminal charges for misappropriating
school money, and that the contract employed him for nine months while the other
teachers were employed for only eight, and that it gave him a salary which the judge
deemed' excessive. Id.

Failure of teacher to compel by mandamus approval of her contract by county judge
held an acquiescence in the refusal, and there was no valid contract to teach. Boyles
v. Potter County (Civ. App.) 177 S. -vvr• 210.

Existence of valid contract between trustees of a school district and a teacher is a

condition precedent to right to issue vouchers and of county treasurer to pay them. rd.
Where a bank received money of a school district and paid the same out on war

rants for the benefit of the district, that the county superintendent did not approve the

warrants as provided by this article did not authorize the district to recover the money.

Moody v. Chesser (Civ. App.) 1!(3 S. W. 23.
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Art. 2759. Authority of county superintendent as to transfers.
Forgery of check for school funds.-Under Pen. Code 1911, arts. 924-926, 929, 931, 933,

Rev. St. 1911, arts. 2759-2761, Act March 6, 1911, art. 2849a et seq., post, the county su

perintendent Who drew a check for school funds and then wrongfully signed the name

of the payee, held guilty of forgery. Carrell v. State (Cr. App.) 184 S. W. 217.

Art. 2760. Application of parent or guardian.
See Ca.rrell v. State (Civ. App.) 184 S. W. 217.

.

Cited, Houston Nat. Exchange Bank v. School' Dist. No. 25, Harris County (Civ.
App.) 185 s. W. 589. •

Art. 2761. To district in adjoining county.
See Carrellv. State (Cr. App.) 184 S. W. 217.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.

App.) 185 s. W. 589.

TREASURERS OF SCHOOL FUNDS

Art. 2769.' Depository shall keep accounts.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.

App.) 185 s. W. 589.

Art. 2771. Treasurer of independent district; b.est bidder of interest
on average daily balances; tenure; bond.-In an independent district of
more than 150 scholastics, whether it be a city which has assumed con

trol of the schools within its limits or a corporation for school purposes
only, the treasurer of the school fund shall be that person or corporation
who offers satisfactory bond and the best bid of interest on the average
daily balances for the privilege of acting as such treasurer. The treas
urer when thus selected shall be required to serve until his successor shall
have been duly selected and qualified, and he shall be required to give
bond in double the estimated amount of the receipts coming annually
into his hands. Said bond shall be made payable to the president of the
board and his successors in office, conditioned for the faithful discharge
of the treasurer's duties and the payment of the funds received by him

upon the draft of the president of the school board drawn upon order.
duly entered of the board of trustees. Said bond shall be further condi
tioned that the treasurer shall safely keep and faithfully disburse all
funds coming into his hands as treasurer, and shall faithfully pay over

to his successor all balances remaining in his hands. It shall be approv
ed by the school board and the State Department of Education shall be
notified of the treasurer by. the president of the school board filing a copy
of said bond in said department. [Acts 1905, p. 263, § 165; Added Acts
1909, p. 17, § 154a; Act March 30, 1917, ch. 160, § 1.]

Explanatory.-The act amends art. 2771, tit. 48, ch, 12, Rev. Civ. St. 1911. Took ef
feet 90 days after March 21, 1917, date of adjournment.

Art. 2772. Purposes for which funds may be expended.
See arts. 291()4r-2904w, as to operative effect of this article in respect to purchase of

free text books.
Cited, Board of Trustees of Alpine Independent Dist. v. Jacob (Civ. App.) 170 S.

W.795.

Payment to principal as janltor.-This article does not authorize payment from free
school fund to principal as janitor. Dodson v. Jones (Civ, App.) 190 S. W. 253.

Employment �f attorney.c=Under arts. 2772, 2822, 2823, 2856, 2892, as to school dis
tricts and powers of school trustees, trustees of an independent school district incor
porated by the Legislature could employ and pay from the special maintenance fund an

attorney to sue to cancel a teacher's contract. Arrington v. Jones (Clv. App.) 191 s.
W. 361.

Art. 2773. Treasurers shall make reports.
See Penal Code, art. 1513h, post.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.

App.) 185 s. W. 589.

Scope of act.-This article embraces all treasurers of school funds, including the
treasurer of an independent school district organized under article 2851. Hall v. State
(Cr. App.) 188 s. W. 1002.

DECISIONS RELATING TO SUBJECT IN GENERAL

Actions for funds.-Where the legal depositary of county funds refused to sue for
money deposited elsewhere by former trustees of a school district, the existing trustees
themselves may maintain the suit.. Moody v' Chesser (Civ. App.) 173 S. W. 917.
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be canvassed and the results declared as in cases of other elections; and
the county clerk, on behalf of the commissioners court, shall issue to 'the
county school trustees their commissions and impress thereon the 'seal of
the said court. The oath of office prescribed by the Constitution of the
State for State and county officers must be taken by the county school
trustees before the commission shall be issued, the said oath of office to
be filed in the office of the county clerk. At the regular meeting in May,
and after the qualification of new members the county school trustees
shall organize by electing one of their number president. [Id., § 12.]

Art. 2749k. Vacancies; quorum.--All vacancies in the office of
county school trustees shall be filled by election by the remaining county
school trustees. Three of the county school trustees shall constitute a

quorum, and all questions shall be decided by a majority vote. [Id., § 13.]
Art. 2749l. Repeal; partial invalidity.-Al1laws and parts of laws in

conflict with this Act are hereby repealed, and in case it is declared by
the courts that any part of this Act is unconstitutional, such decision
shall not impair other parts and provisions of this Act. [Id., § 15.]

CHAPTER TWELVE

COUNTY SUPERINTENDENT AND OTHER OFFICERS
Art.
2752. Shall have immediate supervision of

schools.
2755. Shall apportion funds among school

districts.
2756. Shall approve contracts and vouch

ers.

2759. Authority of county superintendent
as to transfers.

2760. Application of parent or guardian.
2761. To district in adjoining county.

Art.
TREA SURERS OF SCHOOL FUNDS

2769. Depository shall keep accounts.
2771. Treasurer of independent districts;

best bidder of interest on- average
daily balances; tenure; bond.

2772. Purposes for which the funds may be
expended.'

2773. Treasurers shall make reports.

Article 2752. Shall have immediate supervision of schools.
Note.-By Act March 5, 1915, amending Act 1911, p. 34 (art. 2749h, ante), all appeals

from the decisions of the county superintendent shall lie to the county school trustees
and from such' trustees to the state superintendent, and thence to the State Board of
Education.

Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.
App.) 185 S. W. 5'89.

Art. 2755. Shall apportion funds among school districts.
See art. 2749f.
Cited, Hor ston Nat. Exchange Bank v. School Dist. ·No. 25, Harris County (Civ.

App.) 185 S. W. 589.

Art. 2756. Shall approve contracts and vouchers.
See post, art. 1513h, Penal Code.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.

App.. ) 185 S. W. 589'.

Approval of contracts and vouchers.-Under this ar-ticle the county superintendent's
power as to teachers' contracts is not confined mer-ely to a revision of the matter of

salary, but he has rull discretion to examine and decide as to the propriety of every
such contract, and to approve or reject same as his sound judgment may direct. Thom
as v. Taylor (Civ. App.) 163 S. W. 129.

It was not an abuse of discretion for the county judge, as ex officio county super
intendent, to reject a contract between trustees of a school district and a teacher,
where it appeared that the teacher was under criminal charges for misappropriating
school money, and that the contract employed him for nine months while the other
teachers were employed for only eight, and that it gave him a salary which the judge
deemed excessive. Id.

Failure of teacher to compel by mandamus approval of her contract by county judge
held an acquiescence in the refusal, and there was' no valid contract to teach. Boyles
v. Potter County (Civ. App.) 177 S. W. 210.

Existence ·of valid contract between trustees of a school district and a teacher is a

condition precedent to right to issue vouchers and of 'county treasurer to pay them. rd.
Where a bank received money of a school district and paid the same out on war

rants for the benefit of the district, that the county superintendent did not approve the

warrants as provided by this article did not authorize the district to recover the money.

Moody v. Chesser (Civ. App.) 1�3 s. W. 23.

720



Chap. 12) EDUCATION-PUBLIC Art. 2773

Art. 2759. Authority of county superintendent as to transfers.
Forgery of check for school funds.-Under Pen. Code 1911, arts. 924-926, 929, 931, 003,

Rev. St. 1911, arts. 2759-2761, Act March 6, 1911, art. �849a et seq., post, the county su

perintendent Who drew a check for school funds and then wrongfully signed the name

of the payee, held guilty of forgery. Carrell v. State (Cr. App.) 184 s. W. '217.

Art. 2760. Application of parent or guardian.
See Ca.rrell v. State (Civ. App.) 184 S. W. 217.

.

Cited, Houston Nat. Exchange Bank v. School' Dist. No. 25, Harris County (Civ.
App.) 185 s. W. 589. •

Art. 2761. To district in adjoining county.
See Carrellv. State (Cr. App.) 184 S. W. 217.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.

App.) 185 s. W. 589.

TREASURERS OF SCHOOL FUNDS

Art. 2769.' Depository shall keep accounts.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.

App.) 185 s. W. 589.

Art. 2771. Treasurer of independent district; b.est bidder of interest
on average daily balances; tenure; bond.-In an independent district of
more than 150 scholastics, whether it be a city which has assumed con

trol of the schools within its limits or a corporation for school purposes
only, the treasurer of the school fund shall be that person or corporation
who offers satisfactory bond and the best bid of interest on the average
daily balances for the privilege of acting as such treasurer. The treas
urer when thus selected shall be required to serve until his successor shall
have been duly selected and qualified, and he shall be required to give
bond in double the estimated amount of the receipts coming annually
into his hands. Said bond shall be made payable to the president of the
board and his successors in office, conditioned for the faithful discharge
of the treasurer's duties and the payment of the funds received by him
upon the draft of the president of the school board drawn upon order,
duly entered of the board of trustees. Said bond shall be further condi
tioned that the treasurer shall safely keep and faithfully disburse all
funds coming into his hands as treasurer, and shall faithfully pay over

to his successor all balances remaining in his hands. It shall be approv
ed by the school board and the State Department of Education shall be
notified of the treasurer by. the president of the school board filing a copy
of said bond in said department. [Acts 1905, p. 263, § 165; Added Acts
1909, p. 17, § 154a; Act March 30, 1917, ch. 160, § 1.]

Explanatory.-The act amends art. 2771, tit. 48, ch. 12, Rev. Civ. St. 1911. Took ef
feet 90 days after March 21, 1917, date of adjournment.

Art. 2772. Purposes for which funds may be expended.
See arts. 29J04r-2904w, as to operative effect of this article in respect to purchase of

free text books.
Cited, Board of Trustees of Alpine Independent Dist. v. Jacob (Civ. App.) 170 S.

W.795.

Payment to principal as janltor.-This article does not authorize payment from free
school fund to principal as janitor. Dodson v. Jones (Civ. App.) 190 S. W. 253.

EmPloyment �f attorney.-Under arts. 2772, 2822, 2823, 2856, 2892, as to school dis
tricts and powers of school trustees, trustees of an independent school district incor
porated by the Legislature could employ and pay from the special maintenance fund an

attorney to sue to cancel a teacher's contract. Arrington v. Jones (Civ. App.) 191 s.
W. 361.

Art. 2773. Treasurers shall make reports.
See Penal Code, art. 1513h, post.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.

App.) 185 s. W. 589.

Scope of act.-This article embraces all treasurers of school funds, including the
treasurer of an independent school district organized under article 2851. Hall v. State
(cr. App.) 188 s. W. 1002.

DECISIONS RELATING TO SUBJECT IN GENERAL

Actions for funds.-Where the legal depositary of county funds refused to sue for
money deposited elsewhere by former trustees of a school district, the existing trustees
themselves may maintain the suit. Moody v: Chesser (Civ. App.) 173 S. W. 917.
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CHAPTER THIRTEEN

SCHOLASTIC CENSUS

Article 2774. Time and manner of taking census.-The County Su
perintendent of Public Instruction shall, and the Board of Trustees of
the independent school districts, on the first day of January of each year,
Dr as soon as practicable thereafter" appoint one of the trustees of each
.school district, or some other qualified person, to take the scholastic cen

.sus, who shall be known as the census trustee of the district. "It shall
be the duty of the census trustee to take, between the first day of March
.and the first day of April, after his appointment, a census of all the chil
dren that will be over seven and under eighteen years of age on the first
-day of the following September," and who are residents of the school dis
trict on said first day of April, and to make report under oath to the

County Superintendent on or before the first day of June next thereafter.
In taking the said census he shall visit each home, residence, habitation
.and place of abode, and shall, by actual observation and interrogation,
enumerate the children thereof in the following manner: He shall use'
for each parent, or guardian or person having control of any such chil
dren, a prescribed form showing the name, color and nationality of the
person rendering such children, the name and number of the school dis
trict in which the children reside, and the name, sex and date of birth of
each child of which he is a parent or guardian, or of which he has con

trol, and which child will be, over seven and under eighteen years of age
-on the first day of September next following. The census trustee shall
require such' form to be subscribed and sworn to by the person rendering
the children, and he is hereby authorized to administer oaths for this
purpose. When the census trustee visits any home or house or place
of abode of a family, and fails to find either the parent or any person
having legal control, it shall be the duty of the census trustee 'to leave
the prescribed census blank for the use .of parents at such home or place
-of abode, with a note to 'the parent or guardian having legal control of
such child or children, requiring that the form be filled out, sworn and
'subscribed to before the 'census trustee, or any officer authorized to ad
minister oaths, and that the blank, when so fi-lled out, shall be delivered
by the parent or person having legal control of the child or children to the
census trustee. [Acts 1905, 'p. 263, § 89; Act March 22, 1915, ch. 121,
:§ 1.]

"Took effect 90 days after, March 20, 1915, date of adjournment.

CHAPTER THIRTEEN A

COMPULSORY EDUCATION
Art.
2779a. Attendance requirements and provi-

sions.
.2779b. Exemptions.
2779c. Public aid to indigent parents.
:2779d. Excuses for absences.
277ge. Attendance officers; election; ap

pointment In independent school

Art.
districts; salary; performance of
duties by other officers.

2779f. Powers and duties of attendance of
ficer.

2779g. Duties of school superintendents;
list of school children; forms and
blanks; reports by teachers.

2779h. Repeal; partial invalidity.

Article 2779a. Attendance requirements and provisions.-Every child
in this State who is eight years and not more than fourteen years old
.shall be required to attend the public, schools in the district of its resi
dence, or in some other district to which it may be transferred, as provid
ed by law, for a period of not less than sixty days for the scholastic year,
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beginning September 1, 1916, and for a period of not less than eighty
days for the scholastic years beginning September 1, 1917, and for the
scholastic year 1918-19, and each scholastic year thereafter a minimum
attendance of 100 days shall be required. The period of compulsory
.school attendance at each school shall begin at the opening of the school
term unless otherwise authorized by the district school trustees and
notice given by the trustees prior to the beginning of such school term;
provided, that no child shall be required to attend school for a -longcr
period than the maximum term of the public school in the district where
such child resides. [Act March 13,1915, ch. 49, § 1.]

Took effect 910 days after adjournment of legislature on March 2 ()I, 1915.
Validity of ordinance . ..,-In view of Acts 34th Leg. c. 49, held, that ordinance of

municipality requiring vaccination of children as condition precedent to their attendance
at school cannot be sustained under article 838, giving munlctpaltty power to enact.
health legislation, or on the ground that there were Mexicans and others in the vicinity
who were subject to and carried smallpox. Waldschmit v. City of New Braunfels (Civ.
App.) 193 S. W. 1077.

Computation of age.-The provision that every child of 8 years and not more than
14 years old shall be required to attend public schools, etc., held not applicable to child
whose fourteenth birthday caine October 12th; school term in district of his residence
not beginning until October 30th. Butler v. State (Cr. App.) 194 S. W. 166.

Art. 2779b. Exemptions.-The following classes of children are �x;_
empt from the requirements of this Act:

(a) Any child in attendance upon a private or parochial school or

who is being properly instructed by a, private tutor.

(b) Any child whose bodily or mental condition is such as to ren

der attendance inadvisable, and who holds definite certificate of a reputa
ble physician specifying this condition and covering the period of absence.

(c) Any child who is blind, deaf, dumb or feeble-minded, for the
instruction of whom no adequate provision has been made by the school
district.

'

(d) Any child living more than -two and one-half miles by direct
and traveled road from the nearest public school supported for children
of the same race and 'color of such child, and with no free transportation
provided.

(e) Any child more than twelve years of age who has satisfactorily
completed the work of the fourth grade of a standard elementary school
of seven grades, and whose services are needed in support of a parent or

other person standing in parental relation to the child, may, on presenta
tion of proper evidence to the County Superintendent of Public Instruc
tion, be exempted from further attendance at school. [Id., § 2.]

Cited, Odam v. State (Cr. App.) 194 S. W. 829.

Art. 2779c. Public aid to indigent parents.-If any parent, guardian
or custodian of any child or children who are not exempt from attendance

by some of the foregoing provisions of this bill shall make satisfactory
proof to the board of trustees that they are financially. unable to furnish
such child or children with the necessary books with which to attend
school, the County Superintendent of Public Instruction of the county
where such parent, guardian or 'custodian resides, shall furnish, upon the
recommendation of the district trustees, text books for such purposes to.
such child or children, which books shall be furnished and paid for upon
the certificate of such officers by the board of county commissioners 'of
the county in which such child or children reside, and which said pay
ment for books shall be made out of the general fund of the county. [Id.,.
§ 3.]

,

Art. 2779d. Excuses fo� absences.v-Any child not exempted from the

provisions of this Act rriay be excused for temporary absence due to per':"
sonal sickness, sickness or death in the family, quarantine, severe storm
which has destroyed bridges and made the regular means of travel dan
gerous, or for unusual causes acceptable to the teacher, principal 'or su

perintendent of the school in which said ,child is enrolled; p�<?vi�ed that
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the excuses are 'in writing and signed by the parent or guardian of said
child; but any case so excused may be investigated by the authorities
discharging the duties of attendance officer for the school from which
said child is so excused. [Id., § 4.]

Note.-Sec. 5 of the act makes it an offense. to employ children under 14 who are not
excused from attendance on school, and is set forth in Vernon's Pen. Code 1916, as art.
1513f.

Art. 277ge. Attendance officer; election; appointment in independ.
ent school districts; salary; performance of duties by other officers.-The
county school trustees of any county having a scholastic population of
more than three thousand may elect a school attendance officer for said
county upon petition of at least fifty resident freeholders of said county
setting forth reasons good and valid in the judgment of the county school
trustees why said county shall have an attendance officer; provided, that
a public hearing shall be had on said petition after due notice of such
hearing shall have been given by publishing said notice in a newspaper
published at the county seat for three consecutive weeks, if there be such
a newspaper, and if there be no such newspaper, then by posting written
or printed notices in at least three public places within the county, one

of which notices shall be posted at the courthouse door of said county,
,

and if, after said hearing of said county board of trustees, in their judg
ment said county board of trustees believe that a school attendance offi
cer is necessary to the proper enforcement of the provisions of this Act,
and that the schools of said county will be benefited by having said at
tendance officer, the said board may elect such officer as herein provided.

The board of trustees of any independent district having a scholastic
population of more than two thousand may, after being petitioned and
having hearing on said petition, as provided in this section for election
of county attendance officer, elect an attendance officer for said independ
ent district, if, in the judgment of said board of trustees, said attendance
officer is necessary to the proper enforcement of the provisions of this
Act.

Any attendance officer that may be elected by the county school trus
tees of any county, or by the board of school trustees of any independent
school district, may have his salary paid from the available school funds
belonging to said county or district, not exceeding two dollars per day
for the time actually employed in discharging his duty as such attendance
officer; and in allY county or independent district where such attendance
officer is not elected as provided for in this section, the duties of said at
tendance officer shall devolve upon the school superintendents and peace
officers of such county or district who shall perform the duties of such
attendance officer without additional pay. Counties or independent
school districts which may avail themselves of the option to elect school
attendance officers may elect the probation officer or �ome officer or offi
cers of the juvenile court of said county to serve as such attendance offi
cer for said county or for said independent district or independent dis
tricts located in said county. [Id., § 6.]

Art. 2779f. Powers and duties of attendance officer.-The person or

persons performing the duties of attendance officer or officers for any
county or district shall have power to investigate .all cases of unexcused
absences from school, to make and file in the proper court complaint in
due form against any person or persons violating the provisions of this
Act, to administer oaths and to serve legal process, to enforce the provi
sions of this Act, to keep records of all cases of any kind investigated by
him in the discharge of his duties, and to make reports of his work as

the State Superintendent may require, providing that nothing in this Act
shall be construed to authorize any attendance officer to invade or enter
without permission of the owner or tenant thereof, or the head of any
family residing therein, any private home, or private residence, or any
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room or apartment thereof, except to serve lawful process upon any par
ent, guardian or other person standing in parental relation to any child
affected by this Act, or to forcibly take corporal custory of any child
anywhere without the permission of the parent or guardian thereof, or

other person standing in parental relation to such child, except in obedi
ence to valid process issued by a court of competent jurisdiction, and
provided that otherwise than as hereinbefore provided, such attendance
officer shall have the power to enforce the provisions of this Act. [Id.,
§ 7.]

Art. 2779g. Duties of school superintendents; list of school chil
dren; forms and blanks; reports by teachers.-It shall be the duty of the
County Superintendent of Public Instruction to furnish to the Superin
tendent of Schools of each school district in the county, and to the princi
pal of the school in case there be no superintendent, a complete list of all
children of scholastic age belonging in said district, as shown by the last
scholastic census and the record of transfers to and from said district.
The superintendents and principals of the various schools of said county
shall, within five days from the date that the provisions of the compulsory
attendance act applies to said. school, report to said County Superintend
ent the names of all children subject to the provisions of this Act who
have not enrolled in said school, and it shall be the duty of the Superin
tendent, principal or other' official of private, denominational or parochial
schools to furnish to said County Superintendent a list of all children of
scholastic age enrolled in the school presided over by said official and the
district in which said child was enumerated in the public school census.

From the reports received from the Superintendents and principals of the
public schools and from the officials of the private, denominational and
parochials schools, the County Superintendent shall make up a complete
list of all children within scholastic age enrolled in the various districts
of said county who have not enrolled in some school and are complying
with the compulsory attendance act, and said list shall be furnished to
the authorities to whom has been delegated the power to enforce the
provisions hereof for said county or district, which authorities shall pro
ceed to carry out their respective duties as prescribed in Section 6 of this
Act [Art. 277ge]. All notices, forms and blanks to be used. by any of the
Superintendents, principals or officials of any school shall be prescribed
by the State Superintendent of Public Instruction. It shall be the duty of

any teacher giving instruction to any child within compulsory attendance
age to report promptly to the attendance officer or other person acting in
his .stead as herein provided, any unexcused absences, for his action.
[Id., § 8.]

Note.-Sec. 9 of the act makes it a misdemeanor for any parent to fail to comply
with the act, and is set forth in vernon's Pen. Code 1916, as art. 1513g. The section fur
ther provides for proceedings in the juvenile court to compel compliance with the act,
and this provision is set forth in Vernon's Code Cr. Proc, 1916, as art. 1207c.

Art. 2779h. Repeal; partial invalidity.-All laws and parts of laws
in conflict with this Act are hereby repealed, and in case it is declared by
the courts that any section or provision of this Act is unconstitutional,
such decision shall not impair other sections or provisions of this Act.
[Id., § 10.]
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CHAPTER FOURTEEN

TEACHERS' CERTIFICATES AND EXAMINATIONS
.

Art.
2780. Shall present valid certificate.
2781. Salaries of teachers.
2783. Prescribed studies; summer normal

schools and county teachers' insti
tutes.

2784. Shall keep records and make re

ports.
2786. County board of examiners, etc.

Art.
2806. Teachers' certificates; classification

of schools.
2811. State kindergarten certificates; state

permanent kindergarten certifi
cates.

2814. Cancellation of certificate; appeal; re�
instatement.

Article 2780. Shall present valid certificate.
Validity of contract.-Under arts. 2780 and 2786, ·and Pen. Code 1911, art. 1512, first

grade certificate granted by county superintendent and not by the state superintendent
held void, and where teacher, when contracting, had no other certificate, the contract
was void, though he subsequently obtained a first-grade certificate from the state super
intendent. Richards v. Richardson (Civ, App.) 168 S. W. 50.

.

Where court found that contract to pay $75 a month to relator as school principal
and $50 a month as janitor was made to evade arts. 2780, 2781, and that another was em

ployed as janitor, vouchers for the additional salary as janitor were properly rejected.
Dodson v. Jones (Civ. App.) 190 S. W. 2'53.

Art. 2781. Salaries of teachers.
See Dodson v. Jones (Civ, App.) 190 S. W. 253; note under art. 2780.

Art. 2783. Prescribed studies; summer normal schools and county
teachers' institutes.-All public schools in this state shall be required to
have taught in them orthography, reading in English, penmanship, arith
metic, English grammar, modern geography, composition, physiology
and hygiene, including the effects of alcoholic stimulants and narcotics
on the human system, mental arithmetic, Texas history, United States
history, civil government, elementary agriculture, cotton grading and
other branches as may be agreed upori.by the trustees or directed by the
State Superintendent of Public Instruction; provided, that the subject
of elementary agriculture shall not be required to be taught in independ
ent school districts having a scholastic population of three hundred or

more, unless so ordered by the school boards; provided, further, that
suitable instruction shall be given in the primary grades once each week
regarding kindness to animals of the brute creation and the protection of
birds and their nests and eggs; provided, further, that in the meaning
of this Act elementary agriculture shall include with the present adopted
textcertain practical field studies and laboratory experiments as prescrib
ed by the county school trustees in conformity to law and the require
ments of the State Superintendent of Public Instruction; provided, fur
ther, that each summer normal institute and each county teachers' insti
tute shall employ at least one instructor, who shall be selected because
of his special preparation to give instruction in the subject of agriculture.
[Acts 1905, p. 262, § 100; Acts 1907, p. 316; Act March 22, 1915, ch. 83,
§ 1.]

The act took effect 90 days after March 20, 1915, date of adjournment.
See art. 2749b.

Art. 2784. Shall keep records and make reports.
See Penal Code, art. 1513h, post.

Art. 2786. County board of examiners, etc.
Validity of contract.-Under art. 2780, Pen. Code 1911, art. 1512, and this article, first

grade certificate granted by county superintendent and not by the state superintendent
held void, and where teacher, when contracting, had no other certificate, the contract
was void, though he subsequently obtained a first-grade certificate from the state super
intendent. Richards v. Richardson (Civ. App.) 168 S. W. 50.

Art. 2806. Teachers' certificates; classification of schools.-A teach
er's diploma conferred by the University of Texas upon a student who
has satisfactorily completed at least four full courses in the Department
of Education, and who has satisfied the requirements for the degree of
Bachelor of Arts, when presented to the StateDepartment of Education
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with satisfactory evidence of having done the required work in education,
shall entitle the holder to receive a State permanent certificate valid for
life unless cancelled By lawful authority.

A person who has satisfactorily completed four full courses in the
College of Arts and one full course in the Department of Education of
the University of Texas, or in any college or university, or in any junior
college in Texas ranked as first class by the State Superintendent of Pub
lic Instruction, upon the recommendation of the State Board of Examin
ers, shall, upon presentation of satisfactory evidence of having done the
required work, be entitled to· receive from the State Department of Edu
cation a State first-grade certificate valid until the fourth anniversary of
the thirty-first day of August of the calendar year in which the certificate
was issued, unless cancelled by lawful authority.

Any school applying for approval under the provisions of this Ad
shall pay a fee of twenty-five dollars, and each applicant for teacher's
certificate on college credentials shall pay a fee of one dollar to cover the
expenses of inspection and standardization of approved colleges.

It shall be the duty of the State Superintendent of Public Instruction
to appoint a suitable person or persons of recognized college standing,
who shall make a thorough inspection of the equipment and standards of
instruction maintained in each school applying for approval under this
Act, and who shall make a detailed report to the State Board of Examin
ers for their consideration before any recommendation is made to the
State Superintendent of Public Instruction for his approval.

The State Superintendent shall have each school receiving the bene
fits of this 'Act thoroughly inspected from year to year as to its stand
ards and facilities of instruction, and he shall have authority to suspend
any school from the benefits of this Act which fails for any reason to
maintain the approved standards of classification. [Acts 1911, p. 189, S
1 (116) ; Act Feb. 2, 1917, ch. 8, § 1.]

Explanatory.-The act amends sec. 116, ch. 96, Acts Regular Session 32nd Leg., so
as to read as above. The act took effect 90 days after March 21, 1917, date of adjourn-

.

ment.

Art. 2811. State kindergarten certificates; state permanent kinder
garten certificates.

See arts. 2909%-2909%b, and note thereunder.

Art. 2814. Cancellation of certificate ; appeal; reinstatement.-Any
certificate may be cancelled for cause by the authority issuing it; and
the State Superintendent of Public Instruction shall have power to cancel

any certificate upon satisfactory evidence that the holder thereof is con

ducting his school in violation of the laws of the State or is a person
unworthy to instruct the youth of this State; provided, if any teacher

holding a certificate to teach in the public schools of this State, shall en

ter into a written contract with any board of trustees to teach in any
public school of this State, and shall, after making such contract and
without the consent of' the trustees, abandon said contract, except for

good cause, such abandonment shall be considered sufficient grounds for
the cancellation of said teacher's certificate, and the same may be cancel
led upon the complaint of said trustees, or either of them; provided, that
before any certificate shall be cancelled, the holder thereof shall be noti
fied, and shall have an opportunity to be heard, and he shall have the right
of appeal from such decision to the 'State Superintendent, and the State
Board of Education; provided, that when the State Superintendent shall
have cancelled the certificate, the appeal shall be to the State Board of
Education; and provided further that the State Superintendent shall
have the authority, upon satisfactory evidence being presented, to re

instate any teacher's certificate theretofore cancelled under the provi
sions of this Article, and upon a refusal of the Superintendent to so re

instate such certificate, the applicant shall have the right of appeal to the
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State Board of Education. [Acts 1905, p. 297, § 127; Act March 30,
1917, ch. 157, § 1.]

.

Explanatory.-The act amends art. 2814, Rev. Civ. St. 1911 .. Took effect 90 days after
March 21, 1917, date of adjournment.

EDUCATION-PUBLIC

CHAPTER FIFTEEN

COMMON SCHOOL DISTRICTS
Art.
2815. Establishment of districts.
2815a. Common county line districts.
2815b. Rights, powers and privileges of

common county line districts; man

agement; taxes; bonds, etc.
2815c. La.rid taken into city or town con

stituting independent school dis
trict shall constitute part of city
districts; adjustment of bonded in
debtedness and property rights.

2815d. Town or village incorporated for free
school purposes only shall be liable
for proportion of bonded indebted
ness of part of common school dis
trict within its limits.

2816. Commissioners' court may change
district lines.

2817. Court shall give metes and bounds
of district.

2817a. Validation of districts.

TRUSTEES

2819. Election officers; returns; compen
sation; notice of election; appoint
ment of .substttute ; eligibility of
school trustees.

2820. Returns of election.
2821. Qualifications of trustees; suit to re

move trustee not qualified; ap
pointment of temporary trustee;
vacancy.

Art.
2822.
2823.

2824.
2825.

District trustees a body corporate.
Shall have management and control

of schools.
Make contracts for the district.
Contracts with teachers.

2827.
2828.
2829.
2831.
2833.

2835.
2836.

LOCAL TAX

Special tax authorized.
Partition for tax election.
Presiding officer; ballots.
Who entitled to vote.
Election to abrogate, increase or

diminish tax.
Form of ballot for increase.
Levy of tax.

2837.
2838.
2839.
2841.
2842.

SCHOOLHOUSE BONDS

Election for issuance of bonds.
Ballots.
Issuance and sale .of bonds.
Levy of bond tax.
Tax must be levied until bonds ar�

paid.
Expenditure of proceeds of bonds.2843.

2844.
2845.
2846.
2847.
2849.

SC�OOL PROPERTY

Trustees to contract for building.
Lien may not be acquired.
Sale of school property.
Control of school property.
Title to property.

Article 2815. Establishment of districts.
Note.-The authority given to the Commissioners' Court by this article is conferred

on the county school trustees by Act March 5, 1915 (art. 2749c, ante).
Cited, Price v. County School Trustees of Navarro County (Civ. App.) 192 S. W.

1140; Ferguson v. Leigh (Civ. App.) 193 S. W. 206.

Change of Hnes In general.;_Under this article, the commissioners did not abuse their
discretion in transferring 2,'500 acres of land from' one school district to another on a pe
tition of citizens interested, after a hearing of the people from both districts. Chastain
v. Hoskins (Civ. App.) 168 S. W. 421.

Effect of existence of bonded indebtedness.-Vouchers issued by the trustees of a

school district for the erection of a school were not "bonded indebtedness" within Rev.
St. 1911, art. 2815, inhibiting a reduction of the area of a school district where a bonded
indebtedness exists'. Chastain v. Hoskins (Clv. App.) 168 S. W. 421.

Petition as prerequisite.-The power conferred upon county commissioners by this
article, to alter or subdivide school districts, is very general, and a petition of citizens
is not a prerequisite to its exercise. Chastain v. Hoskins (Civ. App.) 168 S. W. 421.

Shape and extent of district.-Taxpayers and residents of a school district consoli
dated by the county commissioners with another to form one so large as to violate this
article, held entitled to temporary injunction restraining the commissioners from issuing
bonds, etc. Cleveland v. Gainer (Civ. App.) 184 S. W. 593.

Under this article, consolidation, in a county of less than 10,000 population, of two
districts, to form one 30 miles in length and 16 in width, held Illegal. Id. .

A common school district as established by the county school trustees by adding ter

ritory so that the farthest line thereof is more than four miles from its center, contrary
to this article, can have no legal existence. Oliver v. Smith (Civ. App.) 187 S. W. 528.

Recognition of distrlcts.-Retrospective curative provision of Acts 33d Leg. c. 129

(Vernon's Savles' Ann. Civ. St. 1914, art. 2815) s • validating previously formed school dis

tricts, whice became effective in July, 1913, held not to apply to an illegal consolidation
of two SChOOl districts effected February 11, 1915. Cleveland v. Gainer (Civ. App.) 184 S.
W.593. .

A curative act validating school districts previously established and recognized will
not be construed to validate the action of county commissioners, in consolidating two

districts illegally, which was a fraud upon residents and taxpayers in one of them. Id.

Though order of commissioners' court attempting to transfer 1,000 acres from school
district No. 44, to No. 51, was void as rorrne r contained less than nine square miles, it
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was validated by Acts 33d Leg. ·c. 129 (Vernon's Sayles' Ann. Civ. St. 1914, art. 2815).
Ogburn Orchard Co. v. Bozeman (Civ. App.) 194 S. W. 1155.

Review of action.-See Jennings v. Carson (Civ. App.) 184 S. W. 562. ,

An exercise of power by county commissioners under this article is not reviewable
except where there is an abuse of discretion. Chastain v. Hoskins (Civ, App.) 168 S. W.
421.

An injunction against the issuance of school bonds which, under Acts 33d Leg. c.

129, § 1 (Vernon's Sayles' Ann. Civ. St. 1914, art. 2815), would prevent alteration of the
district and a mandatory injunction for the creation of a new district held proper. Jen
nings V. Carson (Civ. App.) 184 S. W. 562.

Taxpayers, not having objected to order creating school district, cannot, after taxes
have been assessed, have the order creating district declared void on ground that it was'
not formed for convenience of scholars; but the validity .of the order can only be ques
tioned by quo warranto against the trustees in accord with Acts 34th Leg. c. 36, arts.
2749c, 274ge, declaring them a corporation. Minear v. McVea (Civ. App.) 185 S. W. 1048.

Art. 2815a. Common county line districts.-The boards of county
school trustees of the several counties of the State of Texas shall have
full power and authority to create common school districts, to contain
territory within two or more counties of this State. In creating a com

mon county line school district the boards of county school trustees of
each county having territory in ,the school created, shall each pass an

order describing the territory desired to be created into such school dis
trict by metes and bounds, giving the course and direction with the exact
length of each line contained in such description arid locating each corner

called for upon the ground, and shall also give the acres of each survey
and parts of survey of lands contained in such district, together with a

map showing the conditions upon the ground as described in the field
notes, giving th-e number of acres of land contained in each survey and
parts of survey contained in each county; also showing the exact posi
tion and location of the county line in the territory created into a com

mon county line school district. The said order of each board of county
school trustees shall also designate and name some one of the counties
having territory included in the description of such common county line
school district to manage and have control of the public school in such
common county line school district.

The said common county line school district shall have no authority
or power until the said order of the board of county school trustees has.
been passed by the board of county school trustees of each county hav
ing territory included in such common county line school district ; pro
vided, that no common county line school district shall be created with a

less area than nine square miles, and shall be laid' out in as hear the shape
of a square as possible, and in no event shall the length of such district
be greater than the width plus one-half of the width of such district.
[Acts 1909, ch. 12; Acts 1911, p. 200, § SOa; Act April 4, 1917, ch. 196,
§ 1.]

Explanator-y.-The act amends sec. 50a, ch. 100, Acts 32nd Legislature. Sec. 2 re

peals all laws in conft.ict and provides that the act shall not affect litigation pending
growing out of county line boundaries.

Art. 2815b. Rights, powers and privileges of common county line
districts; management; taxes; bonds, etc.

Cited, Oliver v. Smith (Civ, App.) 187 S. W. 528.

Art. 2815c. Land taken into city or town constituting independent
school district shall constitute part of city district; adjustment of bonded
indebtedness arid property rights.-Whenever the limits of .any incorpo
rated city or town within this state, which city or town constitutes an

independent school district, shall be so extended or enlarged, or shall
have been so extended or enlarged, as to embrace within the limits of
such incorporated city or town the whole or any part of any independ
ent or common school district adjacent to such incorporated city or town,
that portion of such adjacent independent or common school district so

embraced within the corporate limits of such incorporated city or town,
shall thereafter become a part and portion of the independent school dis-
trict constituted by such incorporated city or town.

.
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Provided, however, that if such independent or common school dis
trict so brought, in whole or in part, within the limits of such incorpo-'
rated city or town, shall have an outstanding bonded indebtedness, then
such incorporated city or town shall become bound and liable for the·
payment of such proportion of the bonded indebtedness of such inde
pendent or common school district, as the assessed value of the portion
of'such independent or common school district so brought within the in
corporated limits of such city or town, shall bear to the whole assessed
values. of such independent or common school district, so encroached
upon, as such assessed values are shown upon the last preceding county
tax assessment rolls, and thereafter such incorporated .city or, town shall

. pay, either directly or through the officers of such independent or com

mon school district, the proportion of the interest and principal of such
bonded indebtedness for which they so become liable.

1£ within the portion of such independent or common school district
so brought within the limits of an incorporated city or town, there should:
be situated any real property belonging to such independent or common

school district, such city or town may acquire the same upon such terms
as m�y be mutually agreed upon between the city council of such city
and the authorities ofsuch independent or common school district. [Act
May 19, 1917, 1st C. S., ch. 28, § 1.]

Explanatory.-The act amends ch. 15, tit. 48, Rev. Civ. St., by adding thereto, after
art. 2815b, a new article to read as above. The act contains another section, designated
la, embraced within the title of the act, and set forth below as art. 2815d. Became at

law May 191, 1917.

Art. 2815d. Town or village incorporated for free school purposes:
only shall be liable for proportion of bonded indebtedness of part of corn

mon school district within its limits.c=In all. cases where any town or

village has heretofore been incorporated or may hereafter be incorporat
ed for free school purposes only and which shall include within the limits.
thereof any portion or portions of any common school district which has.
an outstanding bonded indebtedness, than such town or village incorpo-

.
rated for school purposes only shall become bound and liable for the:

payment of such proportion of the bonded indebtedness of the common

school district as the assessed value of the portion of such common

school district included within the limits of the district so incorporated
for free school purposes only shall bear to the entire assessed value of
the common school district from which the same was taken, as such as

sessed values are shown upon the last preceding cotlnty tax assessment

roll; and thereafter such incorporated town or village shall pay either
,

directly or through the officers of such common school district the pro
portion of the interest and principal of such bonded indebtedness for
which it is liable. [Id., § 1a.]

See note under art. 2815c.

Art. 2816. Commissioners' court may change district lines.
Note.-The authority given by this section to the commissioners' court is conferred!

on the county school trustees by Act March 5, 1915 (art. 2749c, ante).
.

Cited, Price v. County School Trustees of Navarro County (Civ. App.) 192 S. W�
1140.

Art. 2817. Court shall give metes and bounds of each district.
C'ited, Oliver v . Smith' (Civ. App.) 187 S. W. 528. See notes under art. 2815.

Order establishing bpundarles.-Where order establishing school district described
its boundaries, stating acreage of each survey, fact that territory was taken out of dis
trict as originally constituted and allotted to other districts, without describing them by
metes and bounds, does not render invalid order creating district. Minear v. McVea.
(Civ. App.) 185 S. W. 1048.

.

Art. 2817a. Validation of districts.-All common school districts in
this State heretofore laid out and attempted to be established- by the
proper officers of any county and heretofore recognized by said county
authorities as school districts of said county are hereby validated in an

730



'Chap. 15) EDUCATION-PUBLIC Art. 2821

respects as though they had been duly and legally established in the first
instance. [Act June 4,1915, 1st C. S., ch. 28;§ 1.]

Took effect 90 days after May 28, 1915, date of adjournment.

TRUSTEES

Art. 2819. Election officers; returns; compensation; notice of election;
appointment of substitutes; eligibility of school trustees.-The board of
trustees of the common school district shall appoint three persons, qual
ified voters of the district, to hold such election. and shall make returns
thereof to the board of trustees of the common school district within five
days after such election shall have been held. The three persons hold- I

ing said election shall receive as compensation for their services the sum

of one dollar each, to be paid out of the general fund of the county in
which said election was held. The board of trustees, when ordering such
election and appointing persons to hold election, shall give notice of the
time and place where such election will be held, which notice shall be

posted at three public places within the district at least twenty days prior
to the date of holding said election. If, at the time and place for holding
such election, any or all of the persons so appointed to hold such elec
tion are absent or refuse to act, then the electors present may select of
their number a person or persons to act in the place of those absent or

refusing to act. No person shall be eligible to service as a school trus
tee who cannot read and write and has not been a resident of the school
district for six months prior to the election held for trustee. [Acts 1905,
p. 263, § 68; Act Marcil 30, 1915, ch. 132, § 1.]

.

Explanatory.-The title of the act purports to amend articles 2819, 2820', chapter 15,
title 48, and articles 2887 and 2889, chapter 18, title 48, Rev. St. 1911. Sec. 1, after the'
enacting clause, follows the title, except that the number "2819J' , is erroneously stated
as "2918," though the correct number is employed in setting forth the article in its
amended form. Sec. 2 repeals all laws in conflict. The act took effect 90 days after
March 20, 1915, date of adjournment.

Art. 2820. Returns of election.-The returns of the election of the
trustees to be elected as heretofore provided for the control and manage
ment of the schools of the district shall be made to the board of trustees

where such election is held, and the board of trustees shall meet and
canvass the returns of said election within five days after returns have
been made and declare the result of said election and issue to the persons
so elected their commissions as such trustees, and shall notify the county
judges or the county superintendent, if the county has a superintendent.
[Acts 1905, p. 263, § 93; Acts 1907, p. 204; Act March 30, 1915, ch. 132,
§ 1.]

e

See note under art. 2819.

Art. 2821. Qualifications of trustees;. suit to remove trustee not

qualified; appointment· of temporary trustee; vacancy.-The trustees
elected must be able to read and write intelligently the English lan

guage, and read, comprehend and interpret the laws of the State of Texas
relating to the public school system; and in the event of trustee elected,
in the opinion of the county superintendent or the county judge, who is
ex-officio county superintendent, is not qualified to serve under the pro-

. visions of this article, it shall be the duty of the county superintendent,
or such county judge who is ex-officio county superintendent, to refuse to

recognize such person who has been so elected as as such ·school trustees,
and to make written request within twenty days after such election, of
the county attorney, or district attorney in case there be no county at

torney, to institute and prosecute with dispatch such suit, in the name of
the State of Texas, for the removal of such trustee, in the district court
of the county where such trustee resides, at the option of the count� at

torney or district attorney in case there be no county attorney; provided
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it shall be lawful under the provisions of this Article, upon good cause
shown within the discretion of the court where such suit is pending, to

enjoin and restrain such person from acting as such trustee during the
pendency of such suit for his removal. It shall be lawful under the provi
sions of this Article to summon such trustee so elected before the court

'in the trial of such cause, and there make examination of him 'as to his
qualifications to serve as such trustee as defined by this Article, and, in
case such trustee, after having been duly cited to answer in said cause and
summoned as herein above provided to appear for examination, shall fail,.
neglect or refuse to obey said summons and fail to appear for the purpose
of examination, and fail or refuse to submit to such examination, such
failure, neglect or refusal shall be prima facie evidence of his disqualifica
tion under the terms of this Article, and because thereof the court trying
such cause, shall be authorized to render thereupon judgment by default
against such trustee so defaulting removing him from his said office of
school trustee, and declaring the same vacant. It shall be the duty of the
county board of education of the county where such trustee has been
ele,cted to appoint some suitable, person, who is qualified as herein defined,.
to act as such trustee during the pendency of such suit to remove such
trustee so elected, if he shall be enjoined from so acting, and, in case such
trustee so elected shall be removed by such suit brought by the county at

torney, or district attorney in case there be no county attorney, then such
trustee, so appointed by the county board of education of said county,
shall continue to serve until the next regular election of school trustees
for such district; provided, however, that such trustee so appointed may
be removed for the causes and in the manner provided by this Article.
In case of vacancy in said office of trustee, by resignation or otherwise,
the county board of education of the county shall appoint a suitable
person qualified under the provisions of this Article to so act as such
trustee until the next regular election of school trustees for such district;
and in case such county board of education, under the provisions hereof,
should appoint some person not qualified, suit for his removal shall be

brought by the county attorney, or district attorney in case there be no

county attorney, of the State, in the nameof the State of Texas, in the
manner 'and upon the same terms and conditions as has been herein pro
vided for in case of the election of persons who are not qualified to act as

such trustees. [Acts 1905, p. 263, § 93; Acts 1907, p. 204; Act April 4,
1917, ch. 199, § 1.]

, Explanatory.-The act amends art. 2821, tit. 48, ch. 15, Rev. Civ. St. Took effect 90

days after March 21, 1917, date of adjournment.

Art. 2822. District trustees a body corporate.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ.

App.) 185 S. W. 589.

Employment of attorney.-Under arts. 2772, 2822, 2823, 2856, 2892, trustees of an in

dependent school district incorporated by the Legislature could employ and pay from

the special maintenance fund an attorney to sue to cancel a teacher's contract. Ar

rington v. Jones (Civ. App.) 1911 S. W. 361.

Reversion of school building to grantor of land.-See Allen v. Franks (Civ. App.)
166 S. W. 384.

Actlons.-Under this article making school districts bodies politic and corporate.
with power to sue and be sued, it was necessary to join the district as a party to a

suit to restrain the collection of a special tax levied for a school district. Renshaw v.

Arnett (Civ. App.) 158 S. W. 1197.
Under this article a school' district may be sued in other courts than those of its

domicile, under circumstances authorizing defendants in general to be thus sued.

Crowell Independent School Dist. v. First Nat. Bank of Benjamin (Clv, App.) 174 S.

W.878.
As this article makes trustees of school district a body corporate, they are neces

sary parties to suit to declare organization of district void. Minear v. McVea (Civ.
App.) 185 S. W. 1048.

To proceedings to declare invalid common school districts, as established by county
school trustees through change of boundary, the trustees of the districts, by this article,
constituted bodies corporate, are necessary parties. Oliver v. Smith (Civ. App.) 137 S;
W� 528.
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Art. 2823. Shall have management and control of schools.
See art. 2749a. See Pen. Code, art. 1513e.
Cited, Adkins v. Heard (Civ. App.) 163 S. W. 127.

Employment of attorney.-See Arrington v. Jones (Civ. App.) 191 S. W. 361; note
under art. 2822.

Judicial supervision.-Where the aggrieved patrons of a school district appealed to
all the school authorities for relief against alleged illegal action of the trustees, the dis
trict court had jurisdiction to supervise the acts of the trustees if they abused their
discretion. Barton v. Vickery (Civ. App.) 189 S. W. 1103.

Art. 2824. Make contracts for the district.
Cited, Houston Nat. Exchange Bank v. School Dist. No. 25, Harris County (Clv.

App.) 185 S. W. 589.

Indebtedness.-A petition, showing that school district trustees intend to spend un

necessarily school funds in buying a new site, which would inconvenience a majority of

patrons, and which was' not at the population center, and that the trustees acted for
their own pecuniary advantage, warrants the court in granting a stay of proceedings at
least. Barton v. Vickery (Civ. App.) 189 s. W. 1103.

Under this article empowering trustees of school districts to fix times and ter�s of
school, held. that the trustees could not by making an eight-months contract fix the

length of term without regard to the funds of the district. Jones v. Dodd (Civ. App.)
192 S. W. 1134.

Art. 2825. Contracts with teachers.
Cited, Adkins v. Heard (Civ, App.) 163 S. W. 127; Thomas v. Taylor (Civ. App.) 163,

S. w. 129'.

Remedies of teachers.-A teacher may not resort to the courts to recover for serv

ices rendered without first resorting to the remedies provided in the school law. Boyles
v. Potter County (Civ. App.) 177 S. W. 210.

LOCAL TAX

Art. 2827. Special tax authorized.
Retroactive operation.-Laws authorizing taxes are not retrospective, so far as the

year in which they are authorized is concerned. Cadena v. State (Civ. App.) 185 S. W.
367.

Assessment of property.-Under art. 2862, an independent school district, having its
own assessor and collector of taxes, could assess property for school taxes at a valua
tion other than made by the county assessor for state and county purposes; this article
having no application. Avery v. Cooper (Sup.) 18{)1 s. W. 734, affirming judgment (Civ.
App.) Cooper v. Avery, 168 S. W. 412.

Amount of tax.-Acts 31st Leg. c. 12, which repealed the second proviso in Acts
29th Leg; c. 124, § 57, held to remove from independent school districts the inhibition
against assessing property at a rate in excess of that fixed for state and county pur
poses. (Civ. App.) Cooper v. Avery, 168 S. W. 412, judgment affirmed (Sup.) Avery v.

Cooper, 180 S. W. 734.

Art. 2828. Petition for tax election.
Order for electlon.-Failure of order for school district election to vote on levying

tax to state the purpose of the tax or designate the points at which the election was

to be held held not to invalidate the election. Mecaskey v. Ratliff (Civ. App.) 159 S.
W.115.

Notice of ele<:tion.-Under Acts 31st Leg. c. 12, § 1, amending Acts 29th Leg. c. 124,
§ 58, the validity of an election to vote on a school tax to supplement the state school
fund may be attacked.' for failure to give the statutory notice in a suit to enjoin the
collection of the tax. Cochran v. Kennon (Civ. App.) 161 S'. W. 67.

Said act held neither strictly nor substantially complied with by posting two notices
within the district and one notice outside the district. Id.

In suit to enjoin collection of such tax burden held on defendants to show that all
or a substantial majority of the qualified voters had actual knowledge of the elec
tion. Id.

Where one of the notices of election was posted outside the district, subsequent
annexation of territory, including the place where it was posted, to such district, held
not to, render the notice sufficient. Id.

Art. 2829. Presiding officer; ballots,
Cited, Beeman v. Mays (Civ. App.) 163 S. W. 358.
Form of ballot.-Under this article, school district election to determine whether

special tax should be levied. held not invalidated because ballots cast were for OT against
the tax instead of reading for or against school tax. Mecaskey v. Ratliff (Civ. App.)
159 s. W. 115.

Returns of election.-Where the only returns of a school election were placed in pa-
'

per boxes tied with cotton strings, which contained the ballots and list or tally sheet,
held that the failure to comply with arts. 2829" 3024, 3027, and 3031, did not invalidate
the election. Mecaskey v. Ratliff (Civ. App.) 159 S. W. 115.

Art. 2831. Who entitled to vote.
Ownership of property.-In view of Const. art. 8, § 1, a person who owned any

property subject to taxation was a property tax payer within this article. Lane v.

Herring (Civ. App.) 190 s. W. 778.
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A thing without value is not subject to taxation, and therefore its ownership does
not make the owner a property tax payer qualified to vote at a school bond election. Id.

Improper rejection and acceptance of votes.-Property owners of school district
could have successfully contested election to determine whether special tax should be
"levied and collected on property in district, resulting in affirmative vote of 24 to 22, by
proving that negative votes of two qualified voters were illegally thrown out, and that
another qualified voter was not .permitted to vote. Robertson v. Haynes (Civ, App.)
190 S. W. 735.

Art. 2833. Election to abrogate, increase or diminish tax.
When election may be held.-Where a school district had voted a 20-cent school tax

in 1902, and in June, 1913, voted an additional tax of 30 cents on the $100 valuation,
a.n election could not be held to abrogate the tax of 1902 until two years after the June,
1913, election,. as provided by this article. Beeman v. Mays (Civ. App.) 163 S. W. 358.

Art. 2835. Form of ballot for increase.
Form of ballot.-Where a petition requested an election to determine whether an

:additional school tax should be levied, ballots printed "for school tax" and "against
school tax," though not in conformity with this article, prescribing the form to be "for
increase of school tax" and "against increase of school tax," were not so misleading as

to invalidate the election. Beeman v. Mays (Civ. App.) 163 S. W. 358.

Art. 2836. Levy of tax.
Cited, Oliver v. Smith (Civ. App.) 187 S. W. 528.

Provision directory.-Laws naming the time for the levy of taxes are merely di
rectory, and legal taxes can be levied whenever the necessity arises. Cadena v. State

.

(Civ. App.) 185 S. W. 367.

SCHOOLHOUSE BONDS

Art. 2837. Election for issuance of bonds.
Validity of contract.-A contract by the officers of an independent school district to

pay for plans of a schoolhouse held unenforceable, where it was made before authoriza
tion and sale of bonds and without available funds out of which to make such payment.
Board of Trustees of Alpine Independent Dist. v. Jacob (Civ. App.) 1701 S. W. 795.

Art. 2838. Ballots.
Validity of contract.-See Board of Trustees of Alpine .Independent Dist. v. Jacob

(Civ. App.) 170 S, W. 795; note under art. 2837.

Art. 2839. Issuance and sale of bonds.
Validity of contract.-See Board of 'l"rustees of Alpine Independent Dist. v. Jacob

(Civ. App.) 170 S. W. 795; note under art. 2837.
Under Const. art. 7, § 3, and 'Vernon's Sayles' Ann. Civ. St. 19'14, arts. 2839, 2843,

'2853, the .truatees of an independent school district cannot, until' bonds are sold, enter
into a valid contract for the erection of a school building with the proceeds of the
bonds. Bone v. Black (Civ. App.) 174 S. W. 971.

Art. 2841. Levy of bond tax.
Levy on whole' or constituent part of enlarged dlstrict.-Under this article the

'trustees of an enlarged school district not authorized by taxpayers of that district to
levy a tax on all the property to pay the bonds of an included district should levy .on

the property of the included district the tax theretofore authortaed to make such pay
ments. Love v. Rockwall Independent School Dist. (Civ. App.) 194 s. W. 659.

Where the property of a former school district included in an enlarged district was

.subiect to tax to pay the bonds thereof, the amount levied against that property for
the maintenance of SChools should be reduced so that the total levy thereon would not
-exceed the constitutional limit of 50 cents on each $100, of valuation fixed by Const.
art. 7, and this article. Id.

.

The directors of a consolidated or enlarged school district when authorized by vote
.of the taxpayers can levy a tax on all the property of the district for' the interest and
'sinking rund of bonds issued by an included district. Id.

Art. 2842. Tax must be levied until bonds are paid.
Cited, Bone v. Black (Civ. App.) 174 S. W. 971.

Independent districts including territory In bonded district.-In view of this article,
'articles 2850 and 2851 do not authorize incorporation of independent school districts ex

cept where territory of proposed district contains town or village of 200· inhabitants or

over, and do not authorize incorporation of independent district including territory al
ready. embraced in bonded common school district, bonds of which' are unpaid. Ferguson
·V. Leigh (Civ. App.) 193 S. W. 206.

Art. 2843. Expenditure of proceeds of bonds.
Validity of contract.-Under Const. art. 7, § 3, and Vernon's Sayles' Ann. Civ. St.

1914, arts. 2839, 2843, 2853, the trustees of an independent school district cannot, until
bonds are sold, enter into a valid contract for the erection of a school building with the
-proceeds of the bonds. Bone v. Black (Civ. App.) 174 S, W. 9171.
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SCHOOL PROPERTY

Art. 2844. Trustees to contract for building.
See arts. 2904b-2904q, 6394f-6394j, post.
Bond of contractor.-A materialman held not entitled to sue on a bond, given by

contractors for a school building to complete the building free from liens. Garrett v. A;
G. McAdams Lumber Co. (Civ, App.) 163 S. W. 320.

.

Where a contractor for a school building gave a bond conditioned to keep the build
ing free from mechanics' liens, and a materialman, who could never acquire a lien upon
the property, sued the contractor and the district, the district is not entitled to attor
ney's fees for defending the suit. Id.

That the Thirty-Third Legislature (Vernon's Sayles' Civ. St. 1914, art. 6394f) en
acted a law requiring any person contracting with a school district for the. building to·
give a bond to pay for labor and material did not prove want of previous authority to
require such a bond. N. O. Nelson Co. v: Stephenson (Civ. App.) 168 S. W. 61.

Rev. St. 19111, tit. 48, c.' 15, authorizing the trustees of a school district to contract
for the construction of school buildings carried with it authority to require bond for'
faithful compliance with the contract, and incidentally to protect the laborers and ma

terialmen. Id.
A school building contractor's bond to the school district and all parties furnishing

labor or materials, for the payment of all debts incurred, inured to the benefit of the·
laborers and materialmen, any of whom could sue thereon in his own name. Id.

Liability of district for Improper payments to contractorv=Bchoot district which, aft
er notice of materialman's claim, approved by building contractors, paid more than the
amount thereof on junior' claims or to the contractors, held liable to the materialman.
Rice Common School Dist. No.2 v. Oil City Iron Works (Civ. App.) 180 S. W. 1121.

Reversion of school building to gl"antor of landv--Bee Allen v. Franks (Civ. App.. )
166 S. W. 384.

Art. 2845. Lien may not be acquired.
See Vernon's Sayles' Civ. St. 1914, art. 6394f et seq.

Right to lien.-A m.echanic's lien cannot be. enforced against a public school bUild
ing. Rice Common School Dist. No. 2 v. Oil City Iron Works (Civ. App.) 180 S. W.
1121.

Reversion of school building, to gl"antor of land.-See Allen v. Frank (Civ. App.) 166-
S. W. 384.

Art. 2846. Sale of school property.
Liability on covenant of warranty.-A school district is not liable on covenants or

warranty contained in a deed executed without authority by county officers conveying a

school site which had been deeded to the district under a conditional limitation which
had been abandoned for school purposes. Stewart v. Blain (Civ. App.) 159. S. W. 928.

The county judge and commissioners are not personally liable on the covenant in a.

deed executed by them conveying an abandoned schoolhouse site. Id.
A county is not liable on the covenants in a deed executed by the county judge and

commissioners conveying an abandoned schoolhouse site in the absence of authority to
bind the county by such covenants. Id.

Art. 2847. Control of school property.
, Removal of school house.-Under arts. 2822, 2844, 2845, 2847, 2849, where school build-

ing was erected with contributions from citizens of the community on land conveyed
on condition that it should revert to the grantors when the land ceased to be 'used for
school purposes, held, that the building did not so revert, though the contributors and
trustees intended it to remain permanently on the land, and it could be removed by the·
trustees, Allen v . Franks (Civ. App.) 166 S. W. 384.

Art. 2849. Title to property.
Reversion of school house to grantor of land.-See Allen v. Franks (Civ. App.) 166·

s. W. 384; note under art. 2847.

CHAPTER FIFTEEN A

PUBLIC HIGH SCHOOLS IN, COMMON S+CHOOL DISTRICTS
Art.
2849b. Classification of high schools.
2849bb. Subjects of study in high schools.

Art.
2849d-28490. [Amended.]

Article 2849b. Classification of high schools.-In accordance with the.
provisions of this Act, the public high schools' of the State shall, upon
satisfactory evidence, be ranked by the State Department of Education
as high schools of the first class, high .schools of the second class and high
schools of the third class. A high school of the first class shall be a high
school which maintains at least four years or grades of work above the
seventh grade or years, may include in its curriculum the first seven
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grades or years of work, shall employ at least two teachers to teach high
school subjects, who shall each hold a State first grade certificate or cer

tificate of higher grade, and shall be maintained for not less than eight
scholastic months during each school year. A high school of the second
class shall be a high school which maintains at least three years or grades
of work above the seventh grade or year, may include in its curriculum
the first seven years or grades of work, shall employ at least two teachers'
to teach high school subjects, who shall each hold a State first grade cer

tificate or certificate of higher grade, and shall be maintained for not less
than eight scholastic months during each school year. A high school of
the third class shall be a high school which maintains at least two years
or grades of work above the seventh grade or year, may include in its
curriculum the first seven years or grades of work, shall employ at least
one teacher to teach high school subjects, who shall hold a State first
grade certificate or certificate of higher grade, and shall be maintained for
not less than seven scholastic months during each school year. Each
class of high schools herein defined shall be entitled to receive a certificate
of approval or classification from the State Department of Education.
High schools which fail to come up to the standard herein prescribed as

to teachers, number of grades or yearsof work and length of annual ses

sion, shall not be prohibited by this Act, but such high schools shall not
be entitled to receive a certificate of approval, or classification from the
State Department of Education. A grade or year of work as herein men

tioned shall consist of not less than thirty-two weeks of five days each.
[Acts 1911, p. 34, § 2; Act March 5, 1915, ch. 36, § S.]

Art. 2849bb. Subjects of study in high schools.-Besides the sub
jects prescribed by law to be taught in the public schools of Texas, such
additional subjects as agriculture, manual training, domestic economy
or other vocational branches shall be included in the course of study in
all high schools provided for herein which are located outside of incor
porated towns and cities, and special attention shall be given to teaching
said subjects. [Id., § 6.] I

Arts. 2849d-28490.
Amended by Act :JYIar. 5, 1915, set fcrth as arts. 2749a-2749l, ante.
Arts. 2849f, 2849g, 2849j, cited, Houston Nat. Exchange Bank v. School Dist. No.

25, Harris County (Civ. App.) 185 S. W. 589.

CHAPTER SIXTEEN

INDEPENDENT DISTRICTS
Art.
2850. Application to county judge for elec-

tions.
2851. Incorporation.
2852. Board of trustees.
2853. Powers of the board.
2855. Districts validated.
2856. General laws. apply to all districts.
2856b. Change or abolishment of district.

Art.
TAXES AND BONDS

2857. Local taxes; bonds.
2858. Election to be ordered by trustees.
2861. Collection of taxes.
2862. Assessment and collection of taxes

by county officer.

Article 2850. Application to county judge for elections.
Inclusion of territory In bonded distrlct.-In view of art. 2842, articles 2850 and 2851

do not authorize incorporation of independent school districts except where territory of

proposed district contains town or village of 2010 inhabitants or over, and do not au

thorize incorporation of independent district including territory already embraced in
bonded common school dtstrict, bonds of which are unpaid. Ferguson v. Leigh (Clv,
App.) 193 S. W. 206.

Validity of special act.-As Acts 33d Leg. C. 35, § 7, creating the C1iftoil independent
school district, does not conflict with any provision of the C'onstitution, it is not invalid,
though its passage was procured by fraud, and it is unfair, nor is it in violation of
Const. art. 3, § 56, prohibiting local or special laws creating offices in school districts.
Glass v. Pool, 166 S. W. 375, 106 Tex. 266.
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Art. 285L Incorporation.
See Penal Code, art. 1513h, post.
Powers of district and its officers.-A board of education has only such powers as

are conferred upon it and such implied powers as are necessary .to. execute the express

yowers. Royse Independent School Dist..v. Reinhardt (Civ. App.) 159 S. W. 1010.
An independent school district may, in analogy to a municipal corporation, permit

school property not then necessary for school use to be used for private purposes so

long as such use will not affect its use as school property. Id.
Where an independent school district, in consideration of the baseball club fencing

the school property and maintaining the same, allowed part of its grounds not then
needed for school purposes to be used as a ball field during! vacation, such use was not
unauthorized. Id.

Valuation for assessment.-Under arts. 2851-2853, 2862, held, that the trustees of
such a district, when assessing and collecting their own taxes, may assess property at
a higher rate than it is assessed for state and county purposes. Cooper v. Avery (Clv.
App.) 168 S. W. 412, judgment affirmed Avery v. Cooper (Bup.) 180 S. W. 734.

ReplOrts by treasurers.-Art. 2773, requiring treasurers of school funds to make re

ports, embraces all treasurers of school funds, including the treasurer of an independent
school district organized under article 2�51. Hall v. -Sta.te (Cr. App.) 188 S. W. 1002.

Pen. Code 1911. art. 1580, does not embrace the treasurer of an independent school
district authorized by this article, and his failure to report as required by art. 4517, is
not punishable thereunder. Id.

I ncluslon of territory embraced In bonded dlstrlct.-See Fergtison v. Leigh (Civ.
App.) 193 S. W. 206; note under art. 2850.

Collateral attack on organlzation.-Order of county commissioners' court declaring
result of an election to determine whether school district should be incorporated was

on collateral attack prima tacie proof of fact that it was duly- incorporated, in the ab
sence of any contrary contention. Clark v. State (Civ. App.) 189 S', W. 84:

Art. 2852. Board of' trustees,
Valuation for assessment.-See Cooper v. Avery (Civ. App.) 168' S. W. 412, judg

ment affirmed Avery v: Cooper (Sup.) 180 S. W. 734.

Validity of' special act.-Act 1909 (Loc. & Sop. Acts 31st Leg. c. 84), as amended by
Act March 26, lS13 (Loc. & Sp. Acts 33d Leg. c. 93) §§ 2, 3, fixing terms of trustees of
independent school districts at more than two years held to violate. Const. art. 16, § 30,
and article :lOa, added in 1912, fixing maximum term of offices at two years. San An
tonio Independent School Dist. v. State (Civ. App.) 1731 s. W. 526.

Art. 2853. Powers of the board.
Cited, Avery v. Cooper (Bup.) 180 S. W. 734.

�ower to require vaccination of pupils.-The school board of an independent school
district authorized ·by the act creating it to make rules for the protection of health may
require vaccination to prevent the spread of smallpox, even though the danger from the
disease was .equally great in places under the control of the city where no such regula
tion was imposed. Zucht v. San Antonio School Board (Civ. App.) 170 �. W. 840.

Power to contract before issuance of bonds.-A contract by the officers of an In-'
dependent school district to pay for plans of a schoolhouse held unenforceable, where it
was made before authorization and sale of bonds and without available funds out of
which to make such payment; Rev. St. 1911, arts. 2837-2839, 2853 .. Board of Trustees of
Alpine Independent Dist. v . Jacob (Clv, App.) 170 S. W. 795.

Under Const. art. 7, § 3, and Vernon's Sayles' Ann. Civ. St. 1914, arts. 2839, 2843,
2853, the trustees of an independent school distrtct, cannot,.. :until bonds are sold, enter
Into a valid contract for the erection of a school building wi,th the proceeds of the
bonds. Bone v. Black (Civ. App.) 174.S. W. 971.

'

Liability on contract.-School board was not bound by 'contracts of party se'cured
by bonding company to complete school building for contractor for which bonding corn

pany had been surety, nor was party himself bound by school board's contract with
bonding company; contracts, though made. with reference ,to each other, being inde
pendent undertakings between different parties. General Bonding & Casualty Ins. Co.
v. McQuerry (Civ; App,) 191 S; W.: 858.

Levy of tax as condition precedent ·to Iiabllity�-Under arts. 2853, 2857, a petition
against a school district to recover for the construction of school buildings failing to
allege the levy of a tax by the trustees or the existence of a fund held insufficient.
Crowell Independent School Dist. v: First Nat. Bank (Civ, App.) 163 S. ,W. 339.

Valuation for assessment.-See Cooper v. Avery (Civ. App.) 168 S.- W; 412, judg
ment affirmed Avery v. Cooper (Bup.) 180 S. W. 734; note under art. 2851.

Board of equatlaatton-=Under this ar-ticle- charging independent school districts
with all the duties of city councils in respect to taxation, and article 945; providing that
cities shall have a board of equalization, an independent school district not having ap-:
pointed a board of equalization, could not adopt the finding of the county board.
Vance v. Miller (Civ. App.) 17(} S. W. 838, judgment reversed Miller V'. Vance (Sup.)
180· s. W. 739. .'

.

,

. Under' arts. 945,. 947', 965, 2853, 2862, an independent school district whose taxes are
collected by county officials need not have any board of equalization. Miller -Y. Vance
(Sup.) 18(} S. W. 739, reversing judgment Vance v. Miller (Civ. App.) 170 S. W. 838.

Acceptance of bullding.-Acceptance of new school 'building with exceptions noted
in architect's letter to building committee was not an unqualified acceptance of work
of contractor. Lyon-Gray Lumber Co. v. Wichita Falls Brick & Tile Co. (Civ. App.)
�94 S. W. 1167. '.

Taking possession of unfinished building with consent of builder and with under

�tanding that it shall not operate as waiver of any right to insist on completion accord
mg' to contract is not a waiver of any condition. Id,
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Liability of surety on building contractor's bond.-Defendant surety for defaulting
contractor for school building, employing plaintiff to complete work, held liable for the
agreed price, though the work was not done within the time as extended by the school
board, which was shorter than the time allowed by the contract with plaintiff. Gen
eral Bonding & Casualty Ins. Co. v . McQuerry (Civ. App.) 191 S. W. 858.

Actions.-A school district, is a necessary party to a suit to enjoin the collection of
taxes assessed in the district, since, under Rev. St. 1911, art. 2853, a school dis
trict is a municipal corporation, and under Rev. St. 1911, art. 1835, all suits against
such corporations must be against it in its corporate name. Vance v. Miller (Civ. App.)
170 S. W. 838, judgment reversed Miller v. Vance (Bup.) 180- S. W. 739.

Art. 2855. Districts validated.
Cited, Ferguson v. Leigh (Civ. App.) 193 S. W. 206.

Art. 2856. General laws apply to all districts.
Cited, Bone v. Black (Civ, App.) 174 S. W. 971.

Application.-A school bond election held governed by special act March 16, 1909,
and not affected by this article, adopted February 18, 1909. Hall v. Trotter (Clv. App.)
160 S. W. 978.

Employment of attorney.-See Arrington v. Jones (Civ. App.) 191 S. W. 361.

Art. 2856b. Change or abolishment of district.
Cited, Ferguson v. Leigh (Civ. App.) 193 S. W. 206-.

TAXES AND BONDS

Art. 2857. Local taxes; bonds.
Cited, Board of Trustees of Alpine Independent Dist. v. Jacob (Civ. App.) 170 S.

W. 795; Bone v .. Black (Civ. App.) 174 S. W. 971.

Constitutionality.-Under the constitutional provision authorizing addttional taxes
for the erection of free public schools, Rev. St. 1911, art. 2857, authorizing the imposition
of such additional taxes for the purchase of sites and the issuance of bonds for that
purpose, is valid. Glass v. Pool, 166 S. W. 375, 106 Tex. 266. '

Levy of tax as prerequisite to construction of building.-Under arts. 2853, 2857, a

petition against a school district to recover for the construction. of school buildings fail
ing to allege the levy of a tax by the trustees or the existence of a fund held insuffi
cient. Crowell Independent School Dist. v. First Nat. Bank (Civ. App.) 163 S. VV. 339.

Purpose of tax.-In view of this article a vote of the taxpayers of an enlarged school
district authorizing the levy of a tax for the maintenance and support of the schools
does not authorize a levy for interest and sinking fund on bonds issued by 011e of the
included districts. Love v. Rockwall Independent School Dist. (Clv. App.) 194 S. W.
659.

ConstructIon of special act.-Under act creating Benavides independent school dis
trict, approved March 22, 1915, effective June 19, 1915 (Loc. & Sp. Acts 34th Leg. c. 54),
held, that trustees of the district were authorized to levy a maintenance tax for the
year 1915. Cadena v. State (Civ. App.) 185 S. W. 367.

Art. 2858. Election to be ordered by trustees.
Cited, Bone v. Black (Civ. App.) 174 8'. W. 971.
Time for presentation of petitlon.-Where a petition for an election to determine

whether bonds should, be issued by an enlarged school district was not presented to the
county judge, whose duty it was to call the election, until after the new district had
been created, it was immaterial that it was signed prior to that time. Woods v. Eber
ling (Civ. App.) 169 S. W. 932.

Art. 2861. Collection of taxes.
Cited, Avery v. Cooper (Bup.) 1801 S. W. 734.

Art. 2862. Assessment and collection of taxes by county officers.
Valuatlon.-Acts 31st Leg. c. 12,. which repealed the second proviso in Acts 29th

Leg. c. 124, § 57, ante art. 2827, held to remove from independent school districts the
inhibition against assessing propertv at a rate in excess of that fixed for state and
county purposes. Cooper v. Avery (Civ. App.) 168 S. W. 412, judgment affirmed Avery
v. Cooper (Sup.) 180 S. W. 734.

Under this article an independent school district, having its own assessor and col
lector of taxes, could assess property for school taxes at a valuation other than made
by the county assessor for state and county purposes; article 2827 having no application.
Avery v. Cooper (Bup.) 180 S. W. 734, affirming judgment Cooper v. Avery (Civ. App.)
168 S. W. 412.

Equallzation.-Under arts. 945, 947, 965, 2853, 2862, an independent school district
whose taxes are collected by county officials need not have any board of equalization.
Miller v. Vance (Bup.) 18() S. W. 7391, reversing judgment Vance v. Miller (Civ. App.)
17(} S. W. 838.
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CHAPTER SEVENTEEN

EXCLUSIVE CONTROL BY CITIES AND TOWNS'='INDEPEND
ENT DISTRICTS

Art.
2871. General laws shall govern.
2872. Property vested in trustees.

CITY SCHOOL TAXES

2876. E1ection for levy of annual tax for
maintenance and buildings; dis
continuance of tax.

2877. Levy of tax.

Art.
2878. Levy in city or town assuming ex

clusive control of schools.
2879. Levy in city or town constituting in

dependent school district.
28S0. Repeal.
2883. Extension of city limits for school'

purposes.

Article 2871. General laws shall govern.
Cited, Bone v. Black (Civ. App.) 174 S. W. 971.

Art. 2872. Property vested in trustees.
Powers of school officers.-A regulation imposed by a school board under its general

powers and without express authority must be reasonable. Zucht v. San Antonio
School Board (Civ. App.) 170 S. W. 840. •

Superintendent, principal, and board of trustees of public schools, stand, as to
pupils, in loco parentis, and may exercise such powers of control, restraint, and cor

rection as may be reasonably necessary to enable teachers to perform their duties and
to effect general purposes of education. Hailey v. Brooks (Civ, App.) 191 S. W. 781.

Acts of principal, superintendent, and school trustees in inaugurating school cafe
teria and supply house, and punishing pupils who purchased supplies of plaintiff, held
a boycott, and beyond their authority. Id.

CITY SCHOOL TAXES

Art. 2876. Election for levy of annual tax for maintenance and build
ings; discontinuance of tax.-The city or town councilor board of alder
men of any city or commission of any city, town or village, whether in-

_ corporated under any act of the Congress of the Republic or the Legisla
ture of the State of Texas, or under any act of incorporation whatever,
shall have power by ordinance to annually levy and collect such advalor
em taxes for the support and maintenance of public free schools and for
the erection and equipment of public free school buildings in the city or

town where such city or town is a separate and independent school dis
trict; provided that no such tax shall be levied until an election shall
have been held, at which none but property tax payers, as shown by the
last assessment rolls, who are qualified voters of such independent school
districts shall vote and a majority of those voting shall vote in favor
thereof. The proposition submitted may be for such a rate of advalorem
tax not exceeding such per cent as may be voted by a majority vote of
all votes cast at any such election. One election and no more, shall be
held thereafter in anyone calendar year to ascertain whether a school
tax shall be levied. If the proposition is carried the school tax shall be
continued to be annually levied and collected for at least two years, and
thereafter, unless it be discontinued at an election held to determine
whether the tax shall be continued or discontinued, at the request of
fifty property tax payers of such independent school district. When the
tax is continued no election to discontinue it shall be held for two years;
when the tax is discontinued no election to levy a tax shall be held dur
ing the same year. [Acts 1905, p. 263, § 141; Act March 30, 1917, ch.
169, § 1.]

Explanatory.-The act amends arts. 2877, 2878, 2879, and 2880, ch. 17, tit. 48, Rev.
Civ. St. 1911, so as to read as set forth above and in the four following articles. The
legislative schem.e was to repeal art. 2876. as it appears in the Revised Civil Statutes,
and to move up articles 2877, 2878, 2879, and 2880 so that they would bear, in their
amended form, the numbers 2876, 2877, 2878, and 2879, leaving 2880 as the repealing ar

ticle. Took effect 90 days after March 21, 1917, date of adjournment.

Art. 2877� Levy of tax.-If the vote of the taxpayers is in favor of
said tax, then it shall be the duty of the councilor board of aldermen,
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annually thereafter, to levy upon the taxable property in the limits of
such district, in accordance with the usual assessment of taxes for munic
ipal purposes, such additional tax as may be necessary for the support
.and maintenance of the public schools and for the .erection and equip
ment of public school buildings for nine months in the year not to ex

ceed the rate of tax voted. [Acts 1905, p. 263, § 142; Act March 30, 1917,
ch. 169,.§ 1.]

Hee note. under art. 2876.

Art. 2878. Levy in city or town assuming exclusive control of
schools.-In a city or town that has assumed the exclusive control of the
public free schools .within its limits and has decided under the laws pro
viding therefor, that a special tax shall be levied for the support and
maintenance of such public free schools and the erection and equipment
of public free school buildings, the mayor and councilor board of alder
men of such city or town shall annually assess and levy such tax by ordi
nance duly passed and approved in the same manner as is required in the
assessment and levy of taxes for general purposes in such city or town.
In a city or town which has voted upon and directed the levy of a special
tax the mayor or councilor board 01 aldermen orcommission of such city
or town shall annually levy such rate of tax for public school purposes'
and for the erection and equipment of public school buildings not ex

ceeding the rate of tax voted for the support and maintenance of the pub
lic free schools and for the erection and equipment of public school build
ings for the term as required by law; but in a city or town thathas vot
ed upon and decided at an election held for that purpose that a specified
rate of tax shall be assessed and levied in such city or town for the sup
port and maintenance of its public free schools, and for the erection and
equipment of .public school buildings the mayor and councilor board of
aldermen or commission of such city or town shall have no discretion in
fixing the rate at which such tax shall be levied, but shall assess and levy
the same at the rate fixed in the proposition as submitted and adopted
by the qualified voters of such city or town at the election .held for that
purpose. [Acts 1905, p. 263, § 143; Act March 30, 1917, ch. 169, § 1.]

S'ee note under art. 2876.

Art. 2879. Levy in city or town constituting independent school dis
trict.-In a city or town that may now or hereafter constitute an inde
pendent school district, and where a special tax for school purposes has
been voted by the people or provided by special charter, it shall be the
duty of said board of trustees to determine what amount of said tax,
within the limit voted by the people or fixed by special charter will be
necessary for the maintenance and support of the school and for the erec

tion and equipment of public school buildings for each current year;
and it shall 'become the duty of the city council, board of alderman or

city commission upon the requisition of the. said board of trustees to an

nually levy and collect said tax, as other taxes are levied and collected;
and said tax, when collected, shall be placed at the disposal of the said
school board, by paying over monthly to the treasurer of said board the
amount collected for the support and maintenance of the school and for
the erection and equipment 'of public school buildings in such district, to

be used for the maintenance and support of the public free schools and
for the erection and equipment of public school buildings in' such district.
[Acts 1905, p. 263, ,§ 138; Act March 30, 1917, ch. 169, § 1.]

See note under art. 2876.,
'

Art. 2880. Repeal.-All of Article 2876, Chapter 17, Title 48 of the
Revised Civil Statutes of the State of Texas, 1911, is hereby repealed.
,[Acts 1905, p. 308, § 168; Act March 30, 1917, eh. 169, § 1.]

see note under art. 2876.
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Art. 2883. Extension of city limits for school purposes.
Levy and collection of tax.-Under Const. art. 7, § 3, independent school district an

nexed to existing common school district under this article, might collect 20-cent tax

applicable to land in common school district before the annexation. Davis v, Payne
«nv. App.) 179 8'. W. 60.

CHAPTER EIGHTEEN

INDEPENDENT DISTRICT SCHOOL TRUSTEES
Art.
2887. Board of school trustees shall order

elections;- election officers; com

.pensation; election, how held; can

vass.

Art.
2889. Term of office of school trustees.
2892. Board shall adopt rules and regula--

tions.

Article 2887. Board of school trustees shall order election; election
officers; compensation; election, how held; canvass.-All elections shall
be ordered by the board of trustees of each independent school district;
and such order shall be made at least ten days before the date of election;
and a notice of the order. shall be posted at three different places in the
district. The board of school trustees, at the time of ordering such elec
tion, shall appoint three persons to hold the election, and shall designate
the places where the polls shall be open. And each of said members of
such election board so appointed shall receive as their compensation the
sum of one dollar each, to be paid out of the general fund of the county
in the same manner as other claims are paid. - All such" elections shall be
held in accordance with the State law governing elections; and returns
of such elections shall be made to the board of school trustees in the
same manner as election returns are made under such State law. The
board of school trustees shall canvass such returns, declare the result of
such election, and issue certificates of election to the persons shown by
such returns to be elected. [Acts 1905, p. 263, § 164; Act March 30,
1915, ch. 132, § 1.]

See note under art. 2819.

Art. 2889. Term of office of school trustees.-The terms of office of
the seven trustees chosen at the first election shall be divided into two

classes, and the members shall draw for the different classes; the four
members drawing the numbers one, two, three and four shall serve for
one year or part thereof; that is, until the first of April thereafter, and
until their successors are elected and qualified; and the three members.
drawing the numbers five, six and seven shall serve two years; that is,
until the second of April thereafter, and until their successors are elected
and qualified; and regularly thereafter on the first Saturday in April of
each year, four trustees and three trustees, alternately, shall be elected
for a term of two years, to succeed the trustees whose term shan at that
time expire. [Acts 1905, p. 263, § 163; Act March 30, 1915, ch. 132, § 1.]

Cited, San Antonio Independent School Dist:' v. State ex reI. Dechman (Civ. App.)
173 S. W. 525.

See note under art. 2819.

Art. 2892. Board shall adopt rules and regulations.
Employment of attorney.-Under arts. 2772, 2822, 2823, 2856, 2892, as to school dis

tricts and powers of school trustees, trustees of an independent school district incor
porated by the Legislature could employ and pay from the special maintenance fund an

attorney to sue to cancel a teacher's contract. Arrington v. Jones (Civ. App.) 191 S.
W. 3-61.
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CHAPTER NINETEEN

GENERAL PROVISIONS
Art.
2896. School shall not be sectarian.
2899. Where children may attend school.
2900. Scholastic age.
2903a. History of Texas shall be taught.

Art.
2903b. Same; number of hours per week;

notice to local superintendents.
2903c. Acquisition of land for playgrounds,

agricultural tracts, etc.

Article 2896. School shall not be sectarian.
Cited. Adkins v. Heard (Civ. App.) 163 S. W. 127.

Art. 2899. Where children may attend school.
Requiring vacctnatton.c=A regulation requiring vaccination before children could at

tend school is not in violation of arts. 2899, 2900, declaring that all children of school
age shall be entitled to school privileges. Zucht v. �an Antonio School Board (Civ,
App.) 170 S. W. 840.

Art. 2900. Scholastic age.
Req.uiring vaccination.-See Zucht v. San Antonio School Board (Civ. App.) 170 S.

W. 840; note under art. 2800.

Art. 2903a. History of Texas shall be taught.-That on and after
the third day of September, 1917, the history of Texas shall be taught in
all public schools of this State, which history shall be taught in the his
tory course of all public schools in this State, and in this course only.
[Act March 28, 1917, ch. 112, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 2903b. Same; number of hours per week; notice to local su

perintendents.-The said history course shall be not less than two hours
in anyone weekand as much more time as the State Superintendent of
Public Instruction, in his discretion, thinks is necessary. The State Su
perintendent of Public Instruction shall, within ten days after this act

goes into effect, notify the different county and city school superintend
ents as to how said history course shall be divided. [Id., § 2.]

Explanatory.-Sec. 3 Imposes a criminal penalty for violation and is set forth post
as art. 151?i, Penal Code,

Art. 2903c. Acquisition of land for playgrounds; agricultural tracts,
etc.-That the County School Trustee shall have the power to purchase
and lease real property for all the Common Schools Districts, and the In
dependent School District of their County having less than 150 scholas
tics, and the Trustees of all Independent School Districts, having 150
scholastics or more shall have power to purchase and lease real property
for their District, for the purpose of supplying playgrounds, agricultural
tracts and sites upon which to build school houses and such other build
ings as are necessary for the schools of said Districts, and to acquire
such real property and easements therein, by condemnation proceedings
in the manner prescribed by the present law authorizing a condemnation
of right of way of railroads. [Act March 29, 1917, ch. 125, § 1.]

Took effect 90 days after March: 21, 1917, date of adjournment.

I

CHAPTER NINETEEN A

PUBLIC SCHOOL BUILDINGS
Art.
2904b. Windows not to face pupils.
2904n. Building permits.

Art.
29040. Payments before permit unauthor

ized.

Article 2904b. Windows not to face pupils.
Cited, Kerbow v. Wooldridge (Civ. App.) 184 S. W. 746.

Art. 2904n. Building permits.
Effect of invalidity of contrac:t.-Invalidity of a contract for the construction of a

school building under Vernon's Sayles' Ann. Civ. St. 1914, arts. 2904n, 29040, does not
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defeat recovery b.y a materialman on the contractor's bond given as .required by articles
6394f-63!Mj. Kerbow v. Wooldridge (Civ. App.) 184 S. W. 746.

There can be no recovery on express or implied contracts with reference to a school
building constructed without the permit required by Vernon's Sayles' Ann. Civ. St. 1914,
arts. 291()4n, 29040. Id.

Under Vernon's Sayles' Ann. Civ. St. 1914, art. 29040 compliance with the require
ment of article 2904n cannot be presumed in a suit on a school building contract. Id.

A contract for the erection of a school building cannot be enforced, where it did
not appear that the plans and specifications provided for the lighting, heating, and
sanitation of the building, as required by this article. Bone v. Black (Civ. App.) 174
S. W. 971.

Art. 29040. Payments before permit unauthorized.
Effect of invalidity of contract.-8ee Kerbow v. Wooldridge (Civ. App.) 184 S'. W.

746; notes under art. 29D4n.

CHAPTER NINETEEN B

FREE TEXT BOOKS IN SCHOOL DISTRICTS
Art.
2904r. Election in common and independ

ent districts.
2904s. Same; ballots.
2904t. Same; notice; election officers.

Art.
2904u. Right to vote; returns of election.
2904v. Trustees to purchase books.
2904w. Purchase of free text books other

wise not prohibited.

Article 2904r. Election in 'common and independent districts.
When ten per cent of the qualified property tax paying voters of any
common or independent school district that has or may have at the time
the petition hereinafter mentioned shall be presented, voted a special
school tax' for the purpose of supplementing the State school fund ap-

. portioned to said district in the support and maintenance of the public
free schools in said district, shallpetition the county school trustees, if a

common school district, or the board of trustees if an independent school
district, they shall order an election in the school district from which the

petition came to determine whether or not a majority of the legally
qualified property tax paying voters of that district desire that text books
required by the pupils within the scholastic age attending public free
school in said' district shall be furnished to said pupils by the trustees
of said district free of charge and be paid for out of said school tax that
has theretofore been voted by said district. Said election shall be or

dered, held and the returns counted and published in 'accordance with the
laws of this State. [Act March 30, 1915, ch. 134, § 1.]

Took effect 90 days after March 20, 1915, date of adjournment.

Art. 29048. Same; ballots.-Whenever it has been found lawful for
any such board of school trustees to order an election on said subject of
furnishing free text books as provided herein, said board of school trus
tees shall prepare proper ballots for use in said school district election
and the said school district shall bear the expense of having such ballots
printed. Each person who favors the furnishing of said free text books
as herein provided shall have written or printed on his ballot "For the
Free Text Books," and each person opposed to the furnishing of said free
text books shall have written or printed on his ballot "Against the Free
Text Books." [Id., § 2.J

Art. 2904t. Same; notice; election officers.-The said board of
school trustees shall give notice of such election by placing notices of
same in three different public places in said district at least twenty days
before said election, which notices shall state the time, place or places of
the holding and purpose of the election, and the said board of school
trustees shall appoint the presiding officer or officers to hold said elec
tion; and said presiding officer or officers shall appoint the necessary
judges and clerks to assist in holding same. [Id., § 3.]

Art. 2904u. Right to vote; returns of election.-All persons who
are legally qualified voters of this State and of the county of their resi
dence and who are resident property tax payers in said district shall be
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entitled to vote in said school district election, and if at such election a

majority of those voting shall vote for the furnishing of. such free text
books it shall be declared by the said board of school trustees to have
carried in said district, and. shall be entered upon the records of said
trustees to have been carried, and in all cases the returning officer shall
make a full and complete return, as in other elections, to said trustees,
and within five days after said election is held said returns shall be open
ed and counted at a meeting of said trustees and the result declared.
[Id., § 4.]

Art. 2904v. Trustees to purchase books.-As soon as it is practica
ble after said school trustees shall have declared said proposition to have
carried, as set out in Section 4 of this Act, it shall be the duty of the
trustees of said district to purchase the required text books for the said
pupils of said district and pay for same out of said local tax fund of said
district by warrants drawn. in the' same manner as is now provided by
law for paying claims out of said funds, and the said trustees shall con

tinue to furnish said books, as needed, to said pupils in the same manner.

[Id., § 5.]
Art. 2904w. Purchase of free text books otherwise not prohibited.

Nothing in this Act shall be construed to prevent school trustees of
school districts from furnishing free text books to pupils in their own

discretion without an election, as herein provided, under the power given
in Article 2772, Chapter 12, Title 48, of the Revised Civil Statutes of
Texas, 1911. [Id., § 6.]

CHAPTER TWENTY

THE TEXAS STATE TEXTBOOK COMMISSION
Art.
2909a. Name of commission ; how consti-

tuted; appointment; eligibility;
vacancy; meetings; appearance
of representatives, of publishers
before commission.

290�b. Members of commission to make
affidavit of disinterest.

2909bb. Uniform system of text' books;
branches covered; character of
books; dead languages; appli
cable, to all public schools in
state.

2909c. Supplementary books; when to be
used.

2909cc. Advertisement for bids; requi
sites of bids; deposit; forfei-

-ture.
'

2909d. Sealing and opening of bids; affi-
davit as to payment of taxes;
affidavit of bidder as to disin
terest or members of commis
sion.

2909dd: Meeting for consideration of bids;
investigations; adoption of
books; postponement of selec
tion.

290ge. Stipulations of contract 'as to ex-

change of books.
290gee. Stipulations in contract as to

changes, amendments and addi
tions.

2909f., Bond of contractor; duties or.At-
torney General; deposit and
performance of contract; suits
on, bond; new bond.

2909ff. Prices to be paid for books; dis-
crimination; liquidated damag
es; recovery at suit of .Attorney
General.

2909g. Disqualification of contractor vio-
Iating antt-trust law;, ,afi'idavit

Art.
and statement; filing' copies of
agreements with other publish
ers.

2909gg. Contract to stipulate against lia
bility of state.

2909h. Execution of contract; duplicate;
record.

.

2909hh. Disposition of deposits made by
bidders.

29091. Proclamation as to letting of con-

tract; custody of. standards
adopted.

2909ii. Circular letter to local school offi
cers.

2909j. Contractor to maintain stock of
books within state at conven

ient distributing points;. agen
cies; mode of distribution; fail
ure to furnish books; penalty;
unorganized counties.

2909jj. Price to be marked on books.
2909k. Use of books compulsory; excep-

tion; restriction as to author
ship.

2909kk-2909mm. [Superseded.]
2909n. Cancellation of contract; suit on

bond of contractor.
2909nn. Designation of secretary of state'

,to receive service of process.
29090. Compensation of teachers acting

as members of commission; 'ap

propriation; employment of ste-.

nographer.
290900. Effect of adoption of constitution

al amendment.
2909000. Books to be manufactured in Tex

as; price.
29090000. Same; permit to manufacture out

side of state where cost is sub
.

stantially lower.
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Article 2909a. Name of commission; how constituted; appointment;
eligibility; vacancy; meetings; appearance of representatives of publish
ers before commission.-That a permanent Textbook Commission for the
State of Texas is hereby authorized and styled "The Texas State Text
book Commission." The Commission shall be constituted as follows:
The State Superintendent of Public Instruction, The President of the

College of Industrial Arts and the President of the South West Texas
State Normal, The President of the University of Texas, The President
of the A. and M. College, acting together as a committee shall at a date
not later than the 1st day of August 1918, and biennially thereafter not

later than the 1st day of August, submit to the Governor of this State the
names of 15 teachers, five of which shall be women, of recognized schol
arship and professional standing who have been actively and continuous
ly engaged in teaching or supervising in the public schools of this State
for the past five years and who have primary permanent or permanent
certificates, said 15 teachers shall represent as nearly as possible every
phase of the public school work, and it shall be the duty of the Govern
or to select seven therefrom who shall with the Governor and the Super
intendent of Public Instruction constitute the text book commission of
this State: provided, that at least two of those who are selected to serve

on the Board shall be women; and provided further that one member of
said Board shall have had at least three years' experience in teaching in
the schools of Texas below the High Schools within the past five years.
The term of office or the appointive members shall be for a period of not
more than two years and shall be concurrent with the term of office of
the official making theappointment. No person who has acted as a text
book agent for any author or publishing house, or who has been an au

thor or associate author of any book published by any house, Dr who has

directly or indirectly been concerned in the authorship of any text book
or in any publishing house shall be eligible to appointment on the Text
book Commission, any vacancy occurring on said Board from any cause

shall be filled by appointment by the Governor, from the list of teachers
submitted urider the provisions of this Act. The Commission shall meet
at 'such times and places as may be designated by the chairman, and it
shall adopt such rules and regulations for the transaction of its business
as it may deem proper, not contrary to the provisions of this Act; pro
vided, that no legal representative or temporary employe or other special
agent employed by any author or publisher shall be allowed to present
the merits of a book to the members of the Commission, individually or

collectively, except as hereafter defined, and any contract entered into
by said Commission when so represented shall be void; but the Com
mission may allow the authors of books or publishers or any regular or

permanent employe to appear before the Commission and represent the
merits of books when said Commission is in session, and not otherwise,
and under such restrictions and regulations as are provided by the State
Textbook Commission and are in accord with the provisions of this Act.
[Acts 1907, 1 S. S., p. 448; Acts 1911, S. S., p. 88, § 1;' Act June 5, 1917,
-lst C. S., ch. 44, § 1.]

Took effect 90 days after May 17, 1917, date of adjournment.
Art. 2909b. Members of Commission to make affidavit of disinter

est.-Each member of the Commission, before entering upon his duties
as a member of the Commission, shall make out and file with the Secre
tary of State an affidavit that he is not and has not been directly or indi
rectly interested in, or connected with, or employed by, any publishing
house, person, firm or corporation submitting.any books for adoption, or

In any books offered for adoption, or in any books adopted, nor is he con

nected in business with any person or agent representing such house,
peyson, firm or corporation to whom any contract may be awarded by
said Commission during the term and duration of said contract, and that
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he is not connected in any business with any person or agent represent
ing such house, firm or corporation, and that he will not become so in
terested and will not accept any position as agent or representative of
any person, firm or corporation who may submit any books for adoption
or two whom any contract may be awarded by said Board during the
term and duration of said contract. [Acts 1907, 1 S. S., p. 448; Acts 1911,
S. S., p. 88, § 3; Act June 5, 1917, 1st C. S., ch. 44, § 2.]

Governor as dhairman of Commission; secretary; meetings} minutes
of proceedings; public inspection.-The Governor shall be chairman of
the Commission, and the State Superintendent shall be its secretary,
who shall keep a complete record of all proceedings of the Commission.
The Commission shall meet at such times and places as may be desig
nated by the chairman for the purpose of considering and extending con

tracts, the making of new adoptions, and the keeping and operation of a

complete system of uniform textbooks for the public free schools of this
State in accordance with the provisions of this act. The Commission
shall keep a minute book for its proceedings and on every action of the
Commission an "aye" and "no" vote of the members thereof shall be re

quired, and such minute book shall be kept in the office of the Superin
tendent of Public Instruction, and shall be open to public inspection, and
no adopted text at any time shall be superseded or substituted except by
the affirmative vote of two thirds of the members of the Commission
present and voting. [Act June 5, 1917, 1st C. S., ch. 44, §- 3.]

Time of meeting; continuance of present contracts; consideration of
advisability of change; terms of new contract; investigation of publica
tions; frequency of changes.-It shall be the duty of the Commission to
meet not later than September 1, 1918, and as often thereafter as may be
'necessary, for the purposes of considering the advisability of continuing
or discontinuing at the expiration of all current contracts any or all of
the State adopted textbooks in use in the public schools of Texas, and of
making such adoptions as are provided for in Section 5 of this Act. Be
fore making any change in the adopted series, however, the Commission
shall, upon thorough investigation, satisfy itself that a change is desira
able in the interests of the children in the schools, and if in the judgment
of the Commission, no text on any subject or subjects is offered that is
better suited to the requirements of the schools than the present adopted
.text or texts, then it shall be- lawful for the Commission to renew any
contract for such period of time as may be deemed advisable, not to ex

ceed a period of six years; provided no book or books in the present list
of State adopted Textbooks shall be changed if the contractor furnishing
same will when said Commission meets agree.to enter into contract and
bond to continue to furnish such book or books at the price and of the

quality and upon the conditions specified in the current contract for a

period of time not less than one year and not more than six years, as may
. be determined by the Commission. If no text or texts on any prescribed

subject or subjects are submitted by any particular publisher or publish
ers that meet the requirements of the schools, as may be determined by.
the Commission, then it shall be the duty of the chairman of the Commis
sion to instruct' the secretary of the Commission to investigate the book
markets for the purpose of securing bids with a view to providing at the
most reasonable price or prices possible the best available texts, on any
and all subjects that are to. be adopted by the Commission for the schools
of Texas. Provided, that it shall not be lawful for the Textbook Com
mission hereby created to change the books in more than one subject or

text, in anyone year; and provided further, that persons holding present
contracts shall continue to furnish said books of as good quality and �s
low price, as at present, and upon the same conditions as contained in

existing contracts. [Act June 5, 1917, 1st C. S., ch. 44, § 4.]
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Art. 2909bb. Uniform system of text books; branches covered;
character of books; dead languages; applicable to all public schools in
State.-The Textbook Commission authorized by this Act shall have au

thority to select and adopt a uniform system of textbooks to be used in
the public free schools of Texas, and the books so selected and adopted
shall be printed in the English language and shall include and be limited
to textbooks on the following subjects; Spelling, a graded series of read
ing books, a course ill language lessons, English grammar, English corn

position, oral English, history of English Literature, history of American
literature, geography, arithmetic, mental arithmetic, physiology, and hy
giene, civil government, algebra, physical geography, history of the
United States (in which the construction placed on the Federal Consti
tution by the fathers of the Confederacy shall be fairly represented), his
tory of Texas, agriculture, a graded system of writing and of drawing
books, plane geometry, solid geometry, physics, chemistry, general his
tory, and Latin; provided that the series of readers adopted by the Com
mission shall have a full page cut of the manual alphabet as used by the
Texas School for the Deaf; provided that none of said textbooks shall
contain anything of a partisan or sectarian character, and that nothing
in this Act shall be construed to prevent the teaching of German, Bo
hemian, Spanish, French, Latin or Greek in any of the public schools as

a branch of study, but the teaching of one or more of these languages
shall not interfere with the use of textbooks herein prescribed; and the
study of a language known as a dead language, such as Latin or Greek,
shall never be made compulsory as a requirement for the completion of
any regular course of study in use in any public school in this State with
out providing an equivalent course for graduation equal in all other re

spects to such a course, containing such dead language or languages,
which shall not include the same; provided, however, that nothing here
in shall be construed to prevent the use of supplementary books as here
in provided. The Commission as herein provided for shall adopt text
books in accordance with provisions of this Act for every public free
school in this State, and no public free school in this State shall use any
text book unless same has been previously adopted or approved by this
Commission; and the Commission shall prescribe rules under which all
text books adopted or approved shall be introduced or used by or in the
public free schools of the State. [Acts 1907, 1 S. S., p. 448; Acts 1911, S.
S., p. 88,. § 4;' Act June 5, 1917, 1st C. S., ch. 44, § 5.]

Art. 2909c. Supplementary books; when to be used.-The Text
book Commission shall have authority to adopt a series of supplementary
readers for the elementary grades and such other supplementary books
as it may deem advisable for use in the public free schools of the State.
Each bidder presenting such book or books shall state at what price it
or they are offered, provided, however, that no supplementary books shall
be purchased and used to the exclusion of the books prescribed under the
provisions of Section 5 [Art. 2909bb] of this Act, but full use must be
made in good faith of the books selected by said Commission under Sec
tion 5 before any of the supplementary books provided for in this Section
shall be required to be purchased and used; and no other supplementary
readers shall be required to be purchased and used in good faith. [Acts
1907, 1 S. S., p. 448; Acts 1911, S. S., p. 88, § 5; Act June 5, 1917, 1st C.
S., ch. 44, § 6.]

Changes and. additions to list of books adopted; reservation in con
tract; exchange terms.-The textbook commission may at any time re

quire such changes, amendments or additions to the book or books adopt
ed as in their judgment will be for the best interest of the public schools
of this State; and contracts for books under the provisions of this Act
shall be made upon the distinct condition that the commission provided
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for in this Act may, during the time for which books are adopted under
this Act,.. upon giving one year's previous notice to the publishers there
of, order such changes, amendments and additions to the book or books
so adopted as such textbook commission may determine; provided, also
that if in the judgment of the commission such changes or revisions
make it impractical for the revised books to be used in the same class
with the old books, the publishers will be required to give the same ex

change terms as were. given when the books were first adopted, and such
exchange period shall extend two. years from the time the revised books
are first put into use in' the schools; provided, that nothing in this Sec
tion shall be construed so as to give said commission power or authority
to abandon any book or books originally contracted for. [Act June 5,
1917, 1st C. S., ch. 44, § 7.]

Art. 2909cc. Advertisement for bids; requisites of bids; deposit;
fodeiture.-When books are to be selected and adopted under the provi
sions of this Act the chairman of the commission shall for thirty days by
notices in the public press and by written notices mailed to all persons,
firms or corporations in whose behalf such notices may be requested, in
which notices the time and place of such selection shall be set out and
thus advertised that sealed bids will be received at the time and place
fixed in said notice and not later than September 1, 1918. Each bid shall
state specifically at what price each book will be furnished, and shall be
accompanied by specimen copies of each book offered, and it shall be re

quired that each bidder deposit with the treasurer of the State of Texas
such sum of money as the commission may require, to be not less than
five hundred dollars, nor more than twenty-five hundred dollars, accord

ing to the valueof the books each bidder may propose to supply. Such
deposits shall be forfeited to the State. absolutely if such bidder so depos
iting shall fail to make and execute such contract and bond as herein re

quired within such times as the commission may require, which time
shall be specified in the notice advertised. [Acts 1907, 1 S. S., p. 448;
Acts 1911, S. S., p. 88, § 6; Act June 5, 1917, 1st C. S., ch, 44, § 8.]

.

Art. 2909d. Sealing. and opening of bids; affidavit as to payment of
taxes; affidavit 0'£ bidder as to disinterest of members of Commission.
All bids submitted under Section _ 8 [Art. 2909cc] of this Act shall be
sealed and deposited with the chairman of the commission to be deliver
ed by him in the commission in session and for the purpose of consider
ing the same, and shall be opened in the presence of the commission;
provided that the commission shall not consider a bid of any publisher
of school books who has failed to pay the tax due and payable the State
of Texas under Chapter 148 of the Acts of the Twenty-ninth Legislature,
and who has failed to make the affidavit required .by this Act. Each in
dividual, .

firm or corporation submitting bids to the commission for' its
consideration, or presenting books for adoption under the provisions of
this Act, shall file with the Secretary of State an affidavit giving the
names of all people employed to aid in any way whatsoever in securing
the contract, and that no member of the commission is in any manner in

terested, directly or indirectly, in such individual, firm or corporation.
If the fact should be disclosed that any member of the commission is so

interested, it shall work a disqualification of such member of the corn

mission, and he shall not be permitted to serve on the commission; or

if it should further be disclosed that any member of the commission is or

has been interested in any. book or series of books as the author or asso

ciate author, or in any way pecuniarily interested in any book or series of
books published by any house bidding for this contract.: or offered for
use in the public schools .of this State, or that any member of the com

mission is interested .in any such book or series of books in any manner,
such fact shall likewise work as a' disqualification of such member, and
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he shall not be permitted to serve upon the commission. [Acts 1907, 1 S.
S., p. 448; Acts 1911; S. S., p.-88, -§ 7; Act June 5, 1917, 1st C. S.; ch. 44,
§ 9.]

Art. 2909dd.. Meeting for consideration of bids; . investigations;
adoption of books; postponement of selection.-It shall be the duty of
the commission to meet at the time and place mentioned in the notice
and advertisement, and it shall then and there open and examine the
sealed proposals received; and it shall be the duty of the commission to
make a full and complete investigation of all the books and bids accom

panying the same. The textbooks shall be selected and adopted after a

careful examination and consideration of all books presented and the
books seleeted and adopted shall be those which in the opinion of the
commission are most acceptable for use in the schools, quality, mechani
cal construction, paper, print, price, authorship, literary merit and other
relevant matters .being given such weight in making its decision as the
commission may deem advisable. The commission shall proceed without
delay to adopt for use in the public schools of this State textbooks on all
the branches hereinbefore mentioned; provided, that if the bid submitted
to said commission should not be satisfactory to said commission, they
may postpone the selection of such books or a part thereof to such time
as they may select, and after the same is readvertised new bids may be
received and acted on by such. commission as provided for in this act �

provided, that no textbook shall be adopted until it has been read and

carefully examined by at least a majority of the commission. [Acts
1907, 1 So. S., p. 448; Acts 1911, S. S., p. 88, § 8; Act June 5, 1917, 1st C.
S., ch. 44, § 10.]

Art. 290ge. Stipulations of contract as to exchange of books.-The
commission shall stipulate in the contract where a change shall be made
from the books in use that the contractor or contractors shall take in ex

change the respective books adopted by the commission then in use in
part payment for the new books; and all bidders under this Act shall
specify what allowance they will make for the said respective books
adopted by the State and then in the hands of the patrons of the public
schools when offered in exchange for the new books adopted under this
Act; provided, that said allowances and condition for the exchange of
the old books shall be enforced only during the two scholastic years fol
lowing a change in books, and no book shall be taken in exchange which
was not in use in the public schools during the scholastic year next pre
ceding the change, or. which was not so purchased by book dealers for
the session next preceding such exchange; and provided that the com

mission shall prescribe and promulgate the conditions of exchange, and
upon failure to comply with such conditions by any contractor, suit shall
be instituted against such contractor in accordance with Section 28 of
this Act, and that said conditions of exchange shall be made a part of
each contract authorized under this Act. [Acts 1907, 1 S. S., p. 448;
Acts 1911, S. S., p. 88, § 9; -Act June 5, 1917, lst C. S., ch. 44, § 11.]

Art. 290gee. Stipulations in contract as to changes, amendments and
additions.-Evety contract entered into with a publisher for the adoption
of any book or books shall contain a provision that the commission here
in provided for may, during the life of the contract, upon giving one

year's previous notice to the publishers of such book or books, order such
changes, amendments and additions to the book -or books so selected
and adopted as in the discretion of said commission shall keep them up
to date and abreast of the times; provided that such revisions shall not
be made oftener than once in two years. [Acts 1907, 1 S. S., p. 448; Acts
1911, S. S., p. 88, § 10; Act June 5, 1917, 1st C. S., ch. 44, § 12.]

. '. -
-

. ..
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Art. 2909f. Bond of contractor; duties of Attorney General; de
posit and performance of contract; suits on bond; new bond.-The bid
der to whom any contract may have been awarded shall make and exe

cute a good and sufficient bond payable to the State of Texas in the sum

of not less than twenty thousand dollars for each book adopted under the
provisions of this Act; provided further that the commission is hereby
given authority to require bond in such further and additional sum as it
may deem advisable, said bond to be approved by the commission, such
bond to be conditioned that the contractor shall faithfully perform all
the conditions of the contract. The contract and bond shall be prepared
by the Attorney General and shall be payable in Travis County; Texas,
and be deposited in the office of the Secretary of State. The bond shall
not be exhausted by a single recovery thereon, but may be sued upon
from time to time until the full amount thereof is recovered, and the
Texas State Text Book Commission may at any time upon twenty days'
notice require a new bond to be given, and in the event the contractor
shall fail to furnish such new bond the contract of such contractor may at
the option of the Texas State Text Book Commission be forfeited. [Acts
1907, 1 S. S., p. 448; Acts 1911, S. S., p. 88, § 11; Act June S, 1917, 1st
C. S., ch. 44, § 13.]

Art. 2909ff. Prices to be paid for books; discrimination; liquidated
damages; recovery at suit of Attorney General.-The commission shall
not in any case contract with the publisher for any book or books to be
used in the public schools of this State at a price in excess of the lowest
price at which said publisher or publishers furnish or have offered to fur
nish and distribute the same book or books under contract with any other
State, county or school district in the United States, and all contracts
with publishers for the furnishing of books hereunder shall further stipu
late and bind such publishers that they will not hereafter during the life
of the respective contracts furnish or offer to furnish and distribute the
same book or books under contract with any other state, county or school
district in the United States at a lower price than that at which said pub
lishers agree to furnish and distribute the same books under the contracts
executed pursuant to this act, unless such publishers respectively shall
immediately give such lower price to the beneficiaries of the contracts
executed hereunder, provided, that in the event any such contract is made.
it shall be the duty of the Attorney General to institute suit upon the
bond hereinabove provided for, for a recovery on behalf of the State of
the liquidated damages due under and as provided for in Section 28 of
this Act, and proof of a violation of this provision in any particular shall
be prima facie evidence of liability in any such suit brought hereunder,
and in case that any contractor who has a contract to furnish a book .or

books for the State under the provisions of this Act shall at any time

during the period of this adoption contract with any other State, county
or school district in the United States to furnish and distribute the same

book or books at a lower price than fixed in accordance with the provi
sions of this Act, under similar conditions of sale and distribution as may
be decided by the Texas State Text Book Commission such lower price
shall immediately be given to the State of Texas, and for the breach of
any of the conditions and stipulations. contained herein or in the respec
tive contracts, the contract may be forfeited and the contractors shall be
liable to the State of Texas in liquidated damages in the full amount of.
the bond; and it shall be the duty of the Attorney General to bring suit
on the bond of such contractors for such liquidated damages as provided
for in Section 28 [Art; 2909n] hereof. [Acts 1907, 1 S. S., p. 448; Acts
1911, S. S., p. 88, § 12; Act June S, 1917, 1st C. S., ch. 44, § 14.]

Art. 2909g. Disqualification of contractor violating anti-trust law;
affidavit and statement; filing copies of agreements with other publish-
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.

ers.-No book or books shan be purchased from any person, firm or cor

poration who is a member of or connected with any trust; and in the
event it be established that this provision has been violated, such viola
tion shall be held to be fraud and collusion as contemplated under Sec
tion 28 of this Act, and the Attorney General shall bring suit upon the
bond of such person, firm, or corporation and upon proof of such viola
tion shall recover the liquidated damages as provided for in said Section
28 hereof, as defined by the laws of this State, and a sworn affidavitthat
said person or corporation is not connected either directly or indirectly
with a trust shall be required, and said affidavit shall be filed with said
commission. Before proceeding to adopt books as provided under the
provisions of this Act, the commission shall require all persons, firms,
and corporations bidding for a contract to file with the commission a

sworn statement on or before the date selected by the commission for
receiving sealed bids, stating whether said person, firm, or corporation is
interested, or whether said person, firm or any member thereof or any in
dividual stockholder of such corporation is interested or acting as a di
rector, trustee or stockholder, either directly or indirectly or through a

third party, in any manner whatsoever, in any other publishing house, and
this statement shall be sworn to by such person, a member of such firm
or the president, secretary, and each one of the directors of said corpora
tion. All firms or persons bidding for a contract for supplying books
shall present a sworn statement signed by all its members showing the
names of all members of said firm, and whetherany other person, firm or

corporation has any financial interest in said firm, and also whether any
individual member or members of said firm have any financial interest
in any other publishing firm or corporation of publishers; provided fur
ther, that the commission shall require all corporations, or person, or

firms to file with the governor attested copies of all written agreements
entered into and existing between them and others engaged in the pub
lishing business, and if in the opinion of the commission such written
agreements or other facts adduced are violations of the anti-trust law of
the State of Texas, or opposed to public policy, the bids of such houses
shall not be considered by the commission. [Acts 1907, 1 S. S., p. 448;
Acts 1911, S. S.," p. 88, § 13; Act" June 5, 1917, 1st C. S., ch. 44, § 15.]

Art. 2909gg. Contract to stipulate against liability of state.-It shall
be a part of the terms and conditions of every contract made in p-ursuance
of this Act that the State of Texas shall not be liable to any contractor
thereunder for any sum whatsoever, but all such contractors shall receive
compensation solely and exclusively from the proceeds of the sale of
school books as provided in this Act. [Acts 1907, 1 S. S., p. 448; Acts
1911, S. S., p. 88, § 14; Act June 5, 1917, 1st C. S., ch. 44, § 16.]

Art. 2909b. Execution of contract; duplicate; record.-Each con

tract shall be duly signed by. the publishing house or its authorized offi
cers and agents; and if it is found to be in accordance with the award
and all the provisions of this Act, and if the bond herein required is pre
sented and duly approved the commission shall approve said contract
and order it to be signed on behalf of the State by the Governor in his

capacity as chairman. All contracts shall be made in duplicate, one copy
to remain in custody of the Secretary of State and be copied in full in the
minutes of the meeting of the commission in a well bound book, and the
other copy to be delivered to the company or its agent. [Acts 1907, 1 S.
S., p. 448; Acts 1911, S. S., p. 88, § 15; Act June 5, 1917, 1st C. S., ch.
44, § 17.]

.

Art. 2909hh. Disposition of deposits made by bidders.-When any
person has been awarded a contract and he has filed his bond and con

tract with the commission and the same has been approved, the commis
sion shall make an order on the Treasurer of the State reciting such fact,
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and thereupon the /I'reasurer shall return the deposit of such bidder to'
him; but if any successful bidder shall fail to make and execute the con

tract and. pond as hereinbefore provided, the Treasurer, shall place the
deposit of such bidder in the State Treasury to the credit of the available
school fund, and the commission shall readvertise for other bids to. sup
ply such books which said bidder may have failed to supply. All un

successful bidders shall have their deposit returned to them by the State
Treasurer as soon as the commission has decided not to accept their bids.
[Acts 1907, 1 S. S., p. 448; Acts 1911, S. S., p. 88, § 16; Act June 5, 1917,
1st C. S., ch. 44, § 18.]

,

Art. 2909i. Proclamation as to letting of 'contract; custody of stand
ards adopted.-As soon as the- State shall have entered into the contract
for the furnishing of books for use of the public schools of this State
under the provisions of this Act, it shall be the duty of the commission
to issue its proclamation of such facts to the people of the State; and the
State superintendent of public, instruction shall carefully' label and file
away the copies of the books adopted as furnished for examination to the
board; and such copies of such book shall be securely kept and the
standard of quality and mechanical excellence of the book or books so

furnished under this Act shall be maintained in said books so furnished
under contract authorized by this Act during the continuance of the con

tract. [Acts1907, 1 S. S., p. 448; Acts 1911, S. S., p. 88, § 17; Act June
5, 1917, 1st C. S., ch. 44, § 19.]

Art. 2909ii. Circular letter to local school officers.-As soon as prac
tical after the adoption of the textbooks provided for in. this Act, the su

perintendent of public instruction shall address a circular letter to the
county superintendent and to the president of the school boards in inde-

, pendent school districts, 'which circular letter shall contain a list of all
the books adopted .:with their respective prices, together with such other
information as hemay deem advisable.

, [Acts 1907, 1 S. S., p. 448; Acts
1911, S. S., p. 88, §'18 � Act June 5, 1917, 1st C. S., ch. 44, § 20.] ,

Art. 2909j. Contractor to maintain stock of books within state at
convenient distributing points; agencies; mode of distribution; failure to
furnish � books ; penalty; unorganized ccunties.c-All parties with whom
the contract gave 'been madeshall establish and maintain in some city in
the State a depository where a stock of their goods to supply all immedi
ate demands shall 'be kept; all contractors not maintaining their own in
dividual or separate State agencies or depositories shall maintain a joint
agency or depository to be located at some suitable and convenient dis
tributing point, at which general depository each contractor joining in
said agency shall keep on hand a sufficient stock of books to supply sub ...

depositories, and every contractor shall establish and maintain in every
county in the State: having an enrollment of five hundred pupils or more

in the public schools as shown in the last preceding report of the county
superintendent. on file in the office of the State Superintendent of Public
Instruction, orie or more agencies, one of which shall be at the county
seat. At each county seat, as above provided, and in every city in the
State containing five hundred inhabitants or over shall be maintained an

agency of each contractor carrying a sufficient stock of all books con

tracted for to supply all immediate demands; provided, that in all coun
ties not entitled to a depository under the conditions as provided for in'
this Act contractors shall supply such adopted books under such rules
and regulations as may be approved by the Texas State Text Book Com
mission. Any person, dealer or school board in any county in the State
may order from the central agency, and the books so ordered shall be
furnished at the same rate and discount as are granted to agents at the

county seat; provided that the price of books so ordered shall be paid in
advance. Upon the failure of any contractor to furnish the books as pro-
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vided in the contract, and in this Act, the county judge in the county
wherein such books. have not been furnished shall report the fact to the
Attorney General, and he shall bring suit on account of such failure in
the name of the State of Texas in the district court of Travis County,
and shall recover on the bond given by such .contractor for the full value
of the books not furnished .as required, and in addition thereto the sum

of one hundred dollars, and each day of failure to furnish the books shall
constrtute a separate offense, and the amounts so recovered shall be plac
ed to the credit of the available school fund of the State. Any unorgan
ized county shall be furnished from the same agency as the county to

which said unorganized county is attached for judicial purposes in the
same manner as such organized county. [Acts 1907 .. 1 S. S., p. 448; Acts
1911, S. S., p. 88, § 19; Act June 5, 1917, 1st C. S., ch. 44, § 21.]

,

Art. 2909jj. Price to be marked .on books ..
- The contract price of

each book shall be plainly printed on the back of each nook, together
with the following notice "The price marked hereon is fixed by the State,
and any deviation therefrom should be reported to the State Superintend
ent of Public Instruction." First two years of the contract for new

books the exchange price 'of each book shall be printed thereon, also.
[Acts 1907, 1 S. S., p. 448; Acts 1911, S. S., p. 88, § 20; Act June 5, 1917,
1st C. S., ch. 44, § 22.]

Art. 2909k. Use of books compulsory; exception ; restriction as to
authorship.-'-The books adopted by the Commission under the provisions
of this Act shall be introduced and used as textbooks to the exclusion of
all others in public free schools of this State for such period of years as

may be determined by the commission, not to exceed six years in any
case; provided nothing in this Act shall be construed to prevent or pro
hibit the patrons of the public schools throughout theState from procur
ing books in 'the usual way in the event that no contracts are made. Pro
vided that said Commission shall not contract for any book of which any
member of the nominating committee, or any member of said Commis
sion is, or may be author. [Acts 1907, 1 S. S., p. 448; Acts 1911, S. S., p.
88, § 21; Act June 5, 1917, 1st C. S., ch. 44, § 23.]

Art. 2909kk.
Superseded by Act June 5, 1917, 1st C. S., c. 44.

Arts. 2909l-2909mm.
Superseded by Act 'June 5; 1917, 1st C. S., ch. 44, §§ 24-27, set forth post as arts.

1513a-1513d, Penal Code.

Art. 2909n. Cancellation of contract; suit on bond of contractor.
The State may at its election cancel any contract entered into by virtue
of the provisions of this Act for fraud, or collusion, or material breach of

.

contract upon the part of either party of the contract, or any member of
the commission, or any person, firm or corporation or their agents mak

ing said bond or contract; and for the cancellation of any such contract
the attorney general is hereby authorized to bring suit in the proper court
of Travis County, and in case of the cancellation of any contract as pro
vided for, the damages are fixed at not less than the amount of said
bond, to be recovered as liquidated damages in the same suit cancelling
said contract; and on account of the difficulty of determining the dam
ages, that might accrue by reason of such fraud collusion or material
breach, and cancellation of such contract, the full amount of the bond
given by the contractor shall be considered as liquidated damages to be
recovered out of said 'bond by the State at the suit of the attorney gen
eral, and every contract that shall contain a clause to this effect. [Acts
1907, 1 S. S., p .. 448; Acts 1911, S. S., p. 88, § 26; Act June 5, 1917, 1st
C. S., ch. 44, § 28.]

.

Art. 2909nn. Designation of Secretary of State to receive service of

process.-Any person, 'firm or corporation with whom a contract has
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been entered into under the provisions of this Act shall designate the sec
retary of state of Texas as its or their agent, upon whom citation and all
other writs and processes may be served in the event any suit shall be
brought against such person, firm or corporation. [Acts 1907, 1 S. S., p.
448; Acts 1911, S. S., p. 88, § 27; Act June 5, 1917, 1st C. S., ch. 44, § 29.]

Art. 29090. Compensation of teachers acting as members of Com
mission; appropriation; employment of stenographer.-The teachers se

lected upon said commission under the provisions of this Act shall re

ceive as compensation for their services the sum of five dollars per day
each while on active duty and actual traveling expenses in going to and
from the place of meeting, and in attending to the business of the com

mission, to be paid upon warrants drawn by the comptroller under the
direction and approval of the chairman of the commission; and the sum

of four thousand dollars for the fiscal year ending August 31, 1918, and
one thousand dollars for each year thereafter, or so much thereof as may
be necessary, is hereby appropriated out of the general revenue of this
State, not otherwise appropriated, for the purpose of paying the same

and cost and expense of putting into effect the provisions of this Act;
provided, that the superintendent of public instruction be and is hereby
fully authorized to employ one stenographer to assist in the clerical work
of the State Text-book Commission, the pay of said stenographer to be
paid out of the appropriation herein made. [Acts 1907, 1 S. S., p. 448;
Acts 1911, S. S., p. 88, § 28; Act June 5, 1917, 1st C. S., ch. 44, § 30.]

Art. 290900. Effect of adoption of constitutional arnendment.-In the
event the proposed amendment to Article 7 of the Constitution of Texas,
to be voted on in November 1918, is adopted and thereafter put into ac

tual operation and effect before the expiration of any textbook contracts
awarded hereunder, or if for any other reason before the expiration of
any text book contracts awarded hereunder, it is decided to fur-

\ nish free text, books by the State of Texas for use in the Public
Schools the books covered by such contracts shall be continued in use

until the expiration of such contracts at the prices contracted for and
under all the other terms and conditions of this Act, and in submit
ting any bid or bids under the terms of this ACt every bidder shall agree
that the books embraced in said bid shall be sold and delivered to the
State of Texas at the prices offered in said bid and that the State shall
receive the same discount from such prices that the Central Depository
is allowing any subdepository in the State of Texas at the time that the
State takes over the furnishing of free books for use in the Public
Schools. [Act June 5, 1917, 1st C. S., ch. 44, § 31.]

Art. 2909000. Books to be manufactured in Texas; price.-That on

and after this Act shall become effective, all text books which shall be
hereafter adopted or contracted for by the Text Book Board of the State
of Texas, for use in the public schools of Texas, under the provisions or
Chapter 11, of the General Laws of the Thirty-second Legislature, passed
at the First Called Session thereof, and approved August 31, 1911, be and
the same are hereby required to be printed, bound, completed and finish
ed within the State of Texas; and, provided further, that all typesetting
and other mechanical labor connected with the printing of said books or

revision or new edition thereof shall be performed within the State of
Texas; provided, that no text book shall be adopted or contracted for

by said board at a higher price than a similar book of equal or better

quality would cost if manufactured elsewhere. [Act March 23, 1915, ch.
112, § 1 (§ 30).]

Explanatory.-It would seem that this act is superseded by Act June 6, 1917, ch. 44,
an te, arts. 2909a-29090o.

The act in its title and enacting part purports to amend ch. 11, Acts 32nd Leg.,
1st Called Bess., by adding thereto sections 30, 31, and 32. The enacting part, how

ever, adds sections 30 and 30a only reading as set forth in articles 2909000 and 29090000.

754



Chap. 22) EDUCATION-PUBLIC Art. 2909Y2

The title declares the subject of the proposed legislation to be "in substance that if
this act becomes effective all text-books hereafter adopted or contracted for by the
state text-book board for use in the public schools shall be printed, bound, completed,
and finished within the state of Texas, and that all typesetting and other mechanical
labor connected with the printing of said books or 'revision or new edition thereof shall
be performed within the state of Texas; providing further that any person, firm, or

corporation who' at the time this act shall become effective shall be publishing or fur
nishing any text-books for use in the public schools by virtue of any such contract
shall have said contract extended for a period of two years from the date of expiration
thereof; provided such persons, firms, or corporations shall file with the secretary, of
state, state of Texas, on or before July 31, 1915, a supplementary agreement to be at
tached to such contract providing that on and after January 1, 1916, such publisher will
print, bind, complete, and finish within the state of Texas all text-books furnished for
use under the provisions of such contract; providing also certain duties of the governor
with reference to the extension of such contract and regulating the execution of bonds
relative thereto and the giving of new bonds under certain conditions." The act took
effect 90 days after March 20, 1915, the date of adjournment.

Art. 29090000. Same; permit to manufacture outside of state where
cost is substantially lower.-Provided, that the Governor and Text Book
Board shall be authorized to permit publishers of adopted, or presented
for adoption, books to contract for the printing, binding and completion
of such books outside of the State when said publishers present satisfac
tory proof to said board that they can contract for editions of equal size
and quality at a substantially lower price outside of the State, and con

tractors within the State will not substantially meet said competitive
prices. [Id. (§ 30a). ]

S'ee note under art. 2909000.

CHAPTER TWENTY-TWO

FREE KI·NDERGARTENS
Art.
2909%. Establishment; petition; school

census and apportionment of
school funds not affected; ex-

Art.
pense, how paid; part of school
system.

2909lha. Employment of teachers.
2909lhb. Repeal; partial invalidity.

Article 2909112. Establishment; petition; school census and appor
tionment of school funds not affected; expense, how paid; part of school
system.-The trustees of any school district in the State of Texas, upon
the petition of the parents or guardians of twenty-five or more children
under the scholastic age down to and including five years, residing with
in said district, shall establish and maintain a kindergarten as a part of
the public free schools of said district, for the training of children under
the scholastic age down to and including five years, residing in said dis
trict, and shall establish such courses of training, study and discipline,
and such rules and regulations governing such kindergartens as said
trustees shall deem best. Provided that any such petition for the estab
lishment and maintenance of a free kindergarten shall be presented to
the trustees of said district between the First day of June and the First
Day of August in any year. Provided further, that nothing in this Act
shall be construed to change the law relating to the taking of the scholas
tic census, or the apportionment of State and County school funds among
the several Counties and districts in this State. Provided, further, that
the cost of establishing and maintaining such kindergartens shall be paid
from the special school tax of said districts. Said kindergartens shall
be a part of the public school system and shall be governed, as' far as

practicable in the same manner and by the same officers as is now, or

may hereafter be, provided by law for the government of the other public
schools of the State. [Act March 29, 1917, ch. 122, § 1.]

Explanatory.-The title of t.he act purports "to amend article 2811, chapter 14, title
48, Revised Statutes of Texas 1911, empowering the trustees of any school district, up
on petition of parents or guardians, to require said trustees to establish and maintain

�ree kindergarten, for the training of children under the scholastic age down to and

Including five years, and to provide for trained kindergarten teachers." In view of the
provisions of section � of the act, post, art. 2!l09lha, it seems obvious that an "amend-
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ment" of art. 2811, in the strict sense of that term was not intended, and the enacting'
part of the statute does not so declare. The act is broader in its terms than the head
ing of the chapter in which article 2811 appears. The act took effect 90 days after
March 21, 1917, date of adjournment.

Art. 2909%a. Employment of teachers.e=The trustees shall be ern

powered to employ to teach such kindergartens only those who hold
State Kindergarten Certificates, provided for in Section No. 121, of-Chap.
ter 96, of the Acts of the Thirty-second Legislature of the State of Tex
as [Art. 2811]. [Id., § 2.1

Art. 2909ljzb. Repeal; partial invalidity.-Alllaws and parts of laws
in conflict with this Act are hereby repealed, and in case it is held by the
courts that any part of this Act is unconstitutional, such decision shall
not impair the other parts and provisions of this Act. [Id., § 3.]

CHAPTER TWENTY":"THREE

VOCATIONAL EDUCATION

Art.
2909%.. Acceptance of act of Congress re

lating to vocational education.
2909%.a. Custody of funds.
2909%.b. Administration of fund by state

board of education.
2909%.c. Appropriation.

Art.
2909%.d. State appropriation to be compen

sated by school appropriation.
2909%.e. Plans for expenditure of fund to

be approved by Federal board
for vocation; applications for
aid.

Article 2909%,. Acceptance of Act of Congress relating to vocational
education.-That the 'State of Texas, hereby accepts the provisions of the
Act of Congress, approved February 23" 1917, entitled; "An Act to pro
vide for the promotion of vocational education; to provide for the pro
motion of vocational education; to provide for cooperation with the
States in the promotion of such education in agriculture and the trades
and industries; to provide for cooperation with the States in preparation
of teachers of vocational 'subjects; and to appropriate money and regu
late its expenditure." The good faith of the State is hereby pledged to'
make available through appropriations for the several purposes of said
Act funds sufficient at least to equal the sums allotted, from time to time,
to this State for the appropriations made by said Act and to meet all
conditions necessary to entitle the State to the benefits of said Act. [Ad
June 5, 1917, 1st C. S., ch. 45, § I.J

Art. 2909%,a. Custody of funds.-The State Treasurer is hereby des
ignated custodian of all funds allotted to this State from the appropria
tions made by said Act, and he shall receive and provide for the proper
custody and disbursement of the same in accordance with this Act. [Id.,
§ 2.]

Art. 2909%,b. Administration of fund by State Board of Education.
-That the State Board of Education is hereby designated and author
ized, and is hereby given all necessary power, to cooperate, as provided in
and required by the aforesaid Act of Congress with the Federal Board of
Vocational Education in the administration of the provisions of said Act;
and to do all things necessary to entitle the State to receive the benefits
thereof. [Id., § 3.] .

Art. 2909%c. Appropriation.-That there is hereby appropriated
out of the money in the State Treasury not otherwise appropriated, for
the scholastic year 1917-18, $29,950.00, or so much thereof as may be nec

essary, to be used for salaries of teachers, .supervisors, or directors or
agricultural education in the public schools; $11,000.00, or so much there
of as may be necessary, for salaries of teachers, supervisors, 'or directors
of trade, .home economics. and industrial-subjects-in.rhe. public schools;
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and $21,200.00, or so much thereof as may be necessary, for training of
teachers of vocational subjects in the public high schools and colleges
of the State, to be conditioned upon receiving a like sum from the Fed
eral Board for Vocational Education to be used for similar purposes;
and for the scholastic year 1918-19 $44,925.00, or so much thereof as may
be necessary, for salaries of teachers, supervisors, or directors of agri
cultural education in the public schools; $16,500.00, or so much thereof·
as may be necessary for paying salaries of teachers, supervisors or direc
tors or trade, home economics and industrial subjects in the public
schools; $29,080.00, or so much thereof as may be necessary, for train
ing of teachers of vocational subjects in the public high schools and col

leges of the State, to be conditioned upon receiving a like sum from the
Federal Board for Vocational Education to be used for similar purposes.
[Id., § 4.]

Art. 2909%d. State appropriation to be compensated by school ap
propriation.-It is hereby expressly provided that all appropriations by
local school boards for the purposes of this Act, and all appropriations by
the State in its educational budgets that come within the provisions of
this Act shall be allowed to compensate for the appropriations herein

provided; and that the appropriations in this Act are simply a guarantee
of good faith on the part of the State in the administration of the Federal
Vocational Education Act; and are to be actually distributed in whole
or in part by the State Board of Education only in case of necessity to

preserve the good name of the State. [Id., § 5.]
Art. 2909%e. Plans for expenditure of fund to be approved by Fed

eral Board for Vocation; applications for aid.-That in order to secure

the benefits of the appropriation for the purposes specified in this Act,
plans shall be submitted to the State Board of Education showing the
kinds of vocation for which it is proposed that the appropriations shall
be used; the kinds of schools and equipment; courses of study; methods
of instruction; qualifications of teachers; and in the case of agricultural
subjects, the qualifications of supervisors or directors; plans for the
training of teachers; and in the case of agricultural subjects, plans for
the supervision of agricultural education, as provided in the Federal Act.
Such plans shall be prepared under the supervision of the State Super
intendent of Public Instruction upon the form prescribed by the State
Board of Education, and approved by the Federal Board for Vocation,
and approved by the Federal Board for Vocational Education. It shall
be the duty of the State Superintendent as secretary of the State Board
of Education, to make a thorough investigation of such application sub
mitted for aid under this Act, and the State Board of Education shall re

quire his certificate that each school applying for aid under this Act

�eets substantially the requirements of the law before aid in any amount
IS granted. [Id., § 6.]
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TITLE 49

ELECTIONS

Chap.
1. Time and place of holding elections.
2. Officers of election.

'3. Ordering elections, etc.
4. Suffrage.
5. Official ballot.
7. Manner of conducting elections, and

making returns thereof.

Chap.
8. Contesting elections.

10. Nornina.tlonsc--By primary elections and
otherwise.

lOa. Election of United States Senators by
direct vote.

11. National conventions-State conven
tions to select delegates to.

CHAPTER ONE

TIME AND PLACE OF HOLDING ELECTIONS
Art.
2910. Elections, general, time for holding.
2913. Precinct election, formed how and

when; publication.

Art.
2916. Voters shall vote in precinct where

they reside.
2919a. Use of public buildings for holding.

elections.

Article 2910. Elections, general, time for holding.
Cited, Waples v. Gilmore (Civ. App.) 189 s. W. 122.

Art. 2913. Precincts, election, formed how and when, publication.
Voting orectncts how established.-'l'he voting precincts of a new county should be

so established as to embrace only territory situated in one commdssioner's precinct and
one justice's precinct in order that the vote for precinct officers may be determined.
Dubose v. Woods (Civ. App.) 162 S. W. 3.

Convenience of voters to be considered.-Under the act creating Dunn county (Acts
33d Leg. [1st Called Sess.] c. 35), the division of such county into commissioner's, jus
tice's, and voting precincts held so manifestly wrong, in view of the comparative size
and comparative number of voters and the inconvenience to residents of two of the
three largest towns in reaching the polling place and justice's court, as to require the

holding of an election in such precincts to be enjoined. Dubose v. Woods (Civ, App.)
162 S. Vol. 3.

A division of a county into election districts when not for the convenience of voters,
but to give the county commissioners continued control of county politics, will not be
upheld. Williams v. Woods (Civ. App.) 162 s. W. 1031.

.

Art. 2916. [ 1732] [ 1689] Voters shall vote in precinct where they
reside.

Evidence supporting rejection of ballots.-Where votes of two Mexicans were question
ed, testimony that the precinct in which .they lived was sparsely settled, that no other
Mexicans lived there and that such persons had not resided there for sufficient time to

vote, is admissible and will support a finding rejecting their ballots. Aldridge v. Hamlin
(Civ. App.) 184 S. W. 602.

Art. 2919a. Use of public buildings for holding elections.-In all
cases where it is practicable so to do, all elections shall be held in some

school house, fire station or other public building within the limits of the
election precinct in which such election is being held, and no charge
shall be made for the use of such building, except that any additional
expense actually incurred by the authorities in charge of such building on

account of the holding of the election therein shall be repaid to them by
the party who would be liable for the expenses of holding the election
under the existing law, and provided that if there be no building availa
ble for the purpose of holding such election in the election precinct in
which the election is being held, then such election may be held in some

other building. [Act March 30, 1917, ch. 149, § 2.]
Explanatory.-The act amends ch. 1, tit. 49, Rev. Civ. St. by adding thereto art.

2919a. r_;OOk effect 90 days after March 21, 1917, date of adjournment.
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CHAPTER TWO

OFFICERS OF ELECTION

Art. Art.
•

2922. Disqualifications for being judges, 2928d. Certain offenses of officers and su-

etc., or members of executive com- pervisors.
mittees.

Article 2922. Disqualifications for being judges, etc., or members of
executive committees of parties.

Cited, Gilmore v. Waples (Sup.) 188 S. W. 1037 (in dissenting opinion).

Art. 2928d. Certain offenses of officers and supervisors.
Evidence as to intimidation.-Evidence in election contest held to show that a voter

was deterred from voting by talk as to his having trouble if he voted and an opinion
of the county attorney as to voting rights. Abshier v. Aiken (Civ. App.) 191 S. W. 766.

Evidence in election contest held to show that a certain voter was neither in
fluenced by intimidation nor an adverse opinion by the county attorney on his voting
rights. Id.

CHAPTER THREE

ORDERING ELECTIONS, ETC.

Article 2936. [1805] [1754] In case of a tie another election shall
be held.

Prevention of vote which would have resulted in tle.-Where a voter was restrain
ed from voting by threatening talk and an adverse opinion by the county attorney, and
his 'vote would have tied the result as between two candidates, the vote as between
these candidates should be determined a tie. Abshier v. Aiken (Civ. App.) 191 S. W. 766.

CHAPTER FOUR

SUFFRAGE
Art.
2938. Qualifications for voting-who not

qualified.
2939. Qualifications for voting; voting by

absentees. ,

2942. Poll tax collected from whom; when
paid; receipt.

2944. Mode of paying poll tax.

Art.
2946a. Tax receipt not to be delivered to

agent.
2949. Poll tax receipt shall show what.
2950. Poll tax receipt, form of.
2952. Poll tax receipt, etc., in case of re

moval to another county or pre
cinct, proviso.

Article 2938. Qualifications for voting; who not qualified.
Conviction of felony.-Where a voter had been convicted of felony and his sentence

suspended under Acts 32d Leg. c. 44 [art. 865b, Vernon's Code Cr. Proc. 1916], which
was held unconstitutional, the suspension was void, and the voter was not qualified,
not having been pardoned. Aldridge v. Hamlin (ClV. App.) 184 S. W. 602.

Art. 2939. [1731] Qualifications for voting; voting by absentees.
-Every male person subject to none of the foregoing disqualifications
who shall have attained the age of twenty one years, and who shall be a

citizen of the United States, and who shall have resided in this state one

year next preceding an election, and the last six months within the dis
trict or county in which he offers to vote, shall be deemed a qualified elec
tor; and every male person of foreign birth, subject to none of the fore

going disqualifications, who has, not less than six months before an elec
tion in which he offers to vote, declared his intention to become a citizen
of the United States, in accordance with the Federal Naturalization laws,
and shall have resided in the state one year next preceding such election
and the last six months in the county in which he offers to vote, shall
also be deemed a qualified voter; and all electors shall vote in the voting
precinct of their residence; provided that the electors living in an unor-
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ganized county may vote at an election precinct in the -county to which
such county is attached for judicial purposes; and provided further, that
any 'voter who is subject to pay his poll tax under the laws of the state
of. Texas or ordinances of any city or town in this state, shall have paid
said tax. before he offers to vote at any election in this state, and holds a

receipt showing the payment of his poll tax before the first day of Feb
ruary next preceding such election; and, if he is erempt from paying a

poll tax and resides in a city of ten thousand inhabitants or more, he
must procure a certificate showing his exemption, as required by this or,
if such voter shall have lost or misplaced his tax receipt, he shall be enti
tled to vote, upon making affidavit before any officer authorized to ad
minister oaths that such tax was actually paid by him before said first
day of February next preceding such election at which he offers to vote,
and that said receipt had been lost. Such affidavit shall be made in writ
ing and left with the judge of the election.' Provided, that in any election
held only in a subdivision of a county for the purpose of determining
any local question or proposition affecting only such subdivision of the

. county, then, in addition to the foregoing qualifications, the voter must
have resided in such subdivision of the county for six months next pre-
ceding such election.

.

Any qualified elector as defined by the statutes of this state, who ex

pects to be absent from the county of his residence, and at any other
place in this State, on the day of his election may vote subject to the fol
lowing conditions" to-wit:

At some time not more than ten days .nor less than three days prior
to the date of such election such elector shall make his personal appear
ance before the county clerk of the county of his residence, and if person
ally unknown to such clerk, shall be identified by at least two reputable
citizens of such county, and shall deliver to such clerk his poll tax receipt
or exemption certificate, entitling him to vote at such election, and said
clerk shall deliver to such elector one ballot which has been prepared in
accordance with the law for use in such election, which shall then and
there be marked by said elector apart and without the assistance or sug
gestions of any other person, in such manner as said elector shall desire,
same to be voted, which ballot shall be folded and placed in a sealed en

velope and delivered. to said clerk who shall keep same so sealed, and
who shall also keep said poll tax receipt or certificate open to the inspec
tion of any person who may wish to examine or see same until the sec

ond day prior to said election, and said clerk shall on said second .day
place the said poll tax receiptor certificate together with the said sealed
envelope containing said marked. ballot in anotj er envelope which shall
be by said clerk then mailed to the presiding judge of the voting precinct
in which said elector lives. The postage for the entire correspondence
herein made necessary to be provided by said elector. In the presence
of the election officers provided by law, and on the day of such election
and between the hours of two and three o'clock the said presiding judge
of same in the precinct of the residence of said elector shall open the en

velope containing said poll tax receipts and marked ballots and publicly
announce that the ballot of such named elector is proposed to be cast, at
which time any person who desired to challenge said vote and the right
of same to be cast, shall be heard to present such challenge, and if there
be no challenge of same, said vote shall be cast and counted according to
the law; but if there by any challenge of such vote legal cause same shall
be heard and decided according to the law provided in the case of chal
lenge; and in case no challenge is made, such poll tax receipt, after same
is marked, "Voted" as provided by law, shall be mailed back to the said
county clerk. But in case of challenge, if challenged, such poll tax re

ceipt together with affidavits relating thereto shall be 'mailed by said
judge of election to the county clerk of such county who shall keep same
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for thirty days and if no demand be made for the production of same be
fore any body or person in authority within said time, said county clerk
shall deliver such receipt to the owners thereof. When voted the judge
of election shall mark opposite the name of such absentee voter the word
"Absentee" * * *; provided this Act shall apply to any and all pri
mary elections only. [Acts 1905, 1 S. S., p. 520, § 2; Act May 26, 1917,
1st C. S., ch. 40, § 1.]

Explanatory.-The act amends art. 29391, ch. 4, tit. 49, Rev. Civ. St. 1911. Took ef
fect 90 days after May 17, 1917, date of adjournment. The omitted part, as shown by
asterisks, creates an offense, and is set forth post as art. 221a, Penal Code.

Payment of poll tax.-Where an elector on the 1st day of January, 1912, was subject
to payment of a poll tax and failed to pay the same, his vote at an election October 18,
1913, is properly rejected. Aldridge v. Hamltn (Civ. App.) 184 S. W. 602.

Residence.-That a voter voted at a school
'

election in another state and paid poll
taxes there, held not to preclude him from voting in the county of his residence. Al
dridge v. Hamlin (C'iv. App.) 184 S. W. 602.

Where one whose ballot was rejected. owned a farm in county and intended to re
turn there whenever he could find some one who would live with and care for him,
ownership of the farm did not constitute a residence, as he actually was in another
�� li ..

.

Where a voter waiting to get a house in Texas removed to adjacent New Mexico
town, his temporary residence, etc., will not, it appearing that he returned, deprive him
of his right to vote in Texas. Td.

.

That a voter temporarily removed from the county but intended to return and re

sume business, does not, where he retained his home in the county, work a loss of resi
dence, depriving htrm of the right to vote. Id,

That one owned a farm in the' county and resided there, temporarily removed during
season of drought, but returned, does not deprive him of his residence in the county
and he may vote therein. Id,

That a resident ot. a county, in discharge of his duties with a railroad company,
temporarily removed, held not to deprive him of his residence in the county and of his
right to vote where he retained his family home. Id,

That a voter, who had resided in the county and state for a sufficient length of
time, intended ultimately to return to a distant state, does not deprive him from ac

quiring a legal residence and the right to vote., ld.
A voter who managed a business in Texas but took his meals in a town across the

state line in New Mexico, held resident of Texas where he slept and kept his effects in
that state. ld. ..'

That a man's wife and children resided on their homestead fixed his residence
there, although he may have taken but one meal a day and spent the rest of his time
on another farm. Marsden v. Troy (Civ. App.) 189 S. ViT. 960.

As residence is largely a matter of intention, and absence will not alone destroy a

residence once fixed, that a voter had been abroad and out of state a great deal, noth
ing being shown with regard to his intention, will not destroy his right to vote. Id.

Repetition of vote after removal of disqualification.-A voter should not be allowed
to repeat his vote because he violated law in casting first one. Marsden v. Troy (Civ.
App.) 189 S. W. 9'60.

Evidence.-In an election contest where a voter's ballot was questioned, evidence
held sufficient to sustain a finding that he had. acquired residence in the county. Al
dridge v. Hamlin (Civ. App.) 184 S. W. 602.

In an election contest, evidence held sufficient to sustain a finding that a challenged
voter had a residence in the county and was entitled to vote. Id.

In an election contest, evidence held sufficient to warrant the rejection of a voter's
·ballot on the ground that he resided in another state. Id.

Evidence in election contest held not to show conclusively that a voter did not live
and pay his poll tax in the. county in which he voted. Abshier v. Aiken (Civ. App.) 191
s. W. 766.

Art. 2942. Poll tax collected from whom; when paid; receipt.
Duty of collector to .r-ecelve and receipt for poll tax.-Under arts. 2942, 2944, 2949,

where a poll tax is tendered in proper time, the collector has no discretion but to receive
it and receipt therefor, though he may be in doubt as to the right of the payer to vote,
and if for any reason the .receipt is not issued prior. to February 1st, it is the col
lector's duty to issue it thereafter; notwithstanding Pen. Code 1911, art. 224. Parker
v. Busby (Civ. App.) 170 S. W. 1042.

.

Where poll taxes are tendered to the collector before the time for payment has ex

pired, performance of the collector's duty to issue a tax receipt may be compelled by
mandamus. Id.

Art. 2944. Mo'de of paying poll tax.
Duty of collector to Issue recelpt.-See Parker v, 'Busby (Civ. App.) 170 S. W. 1042;

note under' art. 2942.

Art. 2945a. Tax receipt not to be delivered to agent; etc.:

Cited, Parker v. Busby (Civ. App.) 170 S. W. 10'42.

Art. 2949. Poll tax receipt shall show what.
Cited, Parker v. Busby (Civ. App.) 170 S. W. 10142.

Duty of collector to Issue recelpt.-See Parker v, -Busby (Civ. App.) 170 S. W. 1042;
note under art. 2942•.
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Art. 2"950. Poll tax receipt, form of.
Cited, Parker v. Busby (Civ. App.) 170 S. W. 1042.

Art. 2952. Poll tax receipt in case of removal to another county or

precinct; proviso.
Mandatory and directory requlrements.-Under this. article an "affidavit" being an

oath reduced to writing, requirement of affidavit is mandatory, while that in regard to
oath is directory, so that votes of electors who had paid poll taxes and removed to an
other precinct, but made neither affidavit nor oath held not illegal, where receipts were
not lost, and oath was not required by election officers. Marsden v: Troy (Civ. App.)
189 S. W. 960.

CHAPTER FIVE

OFFICIAL BALLOT
Art.
2966. No candidate on ballot, except, etc.

Art.
2968. Vacancy; where nominee declines or

dies, etc., substitution on ballot.

Article 2966. No candidate on ballot, except, etc.
Cited, Gilmore v. Waples (Bup.) 188 S. W. 1037; Waples v. Gilmore (Bup.) 189 S.

W.122.

Art. 2968. Vacancy, where nominee declines or dies, etc., substitu
tion on ballot, etc.

Cited, Waples v. Gilmore, 189 S. W. 122.

CHAPTER SEVEN

MANNER OF CONDUCTING ELECTIONS AND MAKING
RETURNS THEREOF

Art.
2995. Judges may administer oaths; pow

ers of presiding judge.
3005. Ballots, delivery by voter, deposit,

etc.
3012. Ballots. which shall not be counted.
3024. Return of elections, how and to

whom made.
3027. Ballots, etc., to be placed in a box

and delivered to county clerk.

Art.
3028. Ballots, etc., shall be burned, when,
3030. County commissioners shall open re-

turns, when.
3031. Returns shall not be estimated,

\

un

less, etc.
3032. Certificates of election to county and

precinct officers.
3044a. Uniform date for qualification of all

county and precinct officers.

Article 2995. Judges may administer oaths; powers of presiding
judge.

Right of election Judg:e to carry arms.-Under Const. art. 5, §§ 12, 15, making judges
conservators of the peace, and this article, giving the presiding officer of elections the

powers of the district judge to preserve order and keep the peace, held, that an election
judge may lawfully carry a: pistol. HODks v. State, 71 Cr. R. 269, 158 S. W. 808.

Art. 3005. Ballot; delivery by voter; deposit, etc.
Cited, Cain v. Garvey (Civ, App.) 187 S. W. 1111.

Art. 3012. [1741] [1697] Ballots which shall not be counted.
Cited, Cain v. Garvey (Civ. App.) 187 S. W. 1111.

Art. 3024. [ 1743] [1698] Return of elections, how and to whom
made.

Irregularities not Invalidating electlon.-Where the only returns of a school election
were placed in paper boxes tied with cotton strings, which contained the ballots and
list or tally sheet, held that the failure to comply with arts. 2829, 3024, 3027, and aosi,
did not invalidate the election. Mecaskey v. Ratliff (Civ. App.) 159 S. W. 115.

Art. 3027. [1747] [1702] Ballots, etc., to be placed in a box and
delivered to. county clerk.

Clerk to safely keep ballots.-Under arts. 3027 and 3028, the contestants may pre
sume that the clerk will preserve the ballots and need not take steps for preservation
or the ballots. Doss v. Chambers (Civ. App.) 188 S. W. 260.

Effect of destruction of ballots.-Under arts. 3027, 3028, where election contest is

brought, although no notice is served on the clerk to preserve ballots,. destJ!uction of
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ballots by a janitor after bringing the contest and more than a year after the election is
illegal. Doss v. Chambers (Civ. App.) 188 S. W. 260.

Irregularities not Invalidating electlon.-See Mecaskey v. Ratliff (Civ. App.) 169 S'.
W. 115; note under art. 30'24.

Art. 3028. [1748] [1703] Ballots, etc., shall be burned, when.
, Duty of clerk to preserve bailots.-See Doss v, Chambers (Civ. App.) 188 s. W. 260;

note under art. 3027.
Effect of destruction of bailots.-Where ballots are illegally destroyed the returns of

the election officials tabulated and declared by the commissioners' court are not an of
ficial adjudication as to the true result of the election in contest for illegal voting.
Doss v. Chambers (Civ, App.) 188 S. W. 260.

Art. 3030. [1753] [1705] County commissioners shall open re

turns, when.
Vacancy In office on failure to elect successor.-Under Const. art. 5, § 18, article

16, § 17, and Rev. St. 1911, arts. 2236, 2240, 3030, 3032, county commissioner's term ex

pired when result of election was required -to be -decla.red, and if no commissioner was

EJected there was a vacancy, and defendant's subsequent qualification was not prema
ture. Tom v. Klepper (Civ, App.) 172 S. W. 721.

Art. 3031. [1754] [1706] Returns slhall not be estimated, unless,
etc.

Irregularities not, invalidating election.-Where the only returns of a. school election
were placed in paper boxes tied with cotton strings, which contained the ballots and
rtst . or tally sheet, held that the failure to comply with Rev. Civ. St. 1911, arts. 2829,
3024, 3027, and 3031, did not invalidate the election. Mecaskey v. Ratliff (Civ. App.)
159 s. W. 115.

Art. 3032. [1755] [1707] Certificates of election to county and pre
cinct officers.

Vacancy on fatlure to elect successor.-Under Const. art. 5, § 18, article 16, § 17,
and Rev. St. 1911, arts. 2236, 2240, 3030, 3032, county commissioner's term expired when
result of election was required to be declared, and if no commissioner was elected there
was a vacancy, and defendant's subsequent qualification was not premature. Tom v.

Klepper (Clv. App.) 172 s. W. 721.

Art. 3044a. Uniform date for qualification of all county and precinct
officers.-That after each general election in this State, those who are

elected to' the various county and precinct offices in the State shall quali
fy, by taking the O'ath of office and giving bO'nd and assuming the duties
of their respective offices, as prescribed by law, on the first day of De
cember following such general election, or as soon thereafter as possible.
And all those officers holding office at the time of such general election,
shall surrender their offices to' their successors accordingly on such date,
or as soon after said date as their said successors shall have qualified and
be ready to' assume the duties thereof. All laws and parts of laws that

may be in conflict herewith are hereby repealed. [Act March 30, 1917,
ch. 143, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

CHAPTER EIGHT

CONTESTING ELECTIONS
Art.
3050. Other contested elections than for

officers.
3051. Notice of contest.
3056. Rules of evidence and procedure on

trial.
3062. Fraudulent votes not to be counted.

Art.
3063. Election to be declared void, when.
3067. Costs, how taxed.
3071. Who may take depositions.
3077. Other contested elections.
3078. Parties defendant under preceding

article.

Article 3050. [1797] Other contested elections than for officers.
Grounds of contest.-An election cannot be contested on the ground that the law

authorizing it was void; but only for matters that would impeach the fairness of the
result. Bassel v . Shanklin (Civ. App.) 183 S. W. 105.

JUrisdiction of district court.-Under Const. art. 5, § 8, and Rev. St. l!fll, art., 3050,
district court of county had jurisdiction of contest of election for establishment of

drainage district, despite Acts 32d Leg. c. 118, § 3, art. 256·9, ante. McFarlane v. West-
ley (Civ. App.) 186 s. W. 261.

,

Under Const. art. 5, § 8, Legislature cannot confer- jurisdiction to determine elec
tion contest upon any court or tribunal other than district court. ld.
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Art. 3051. 11798] Notice of contest.
Appllcation.-The giving of notice or' contest required by this article, held under

articles 3077, 3078, necessary for contest of an election for acceptance of a city charter.
Bassel v. Shanklin (Civ. App.) 183 s. W. 105.

.

Sufficiency of notice.-Service· of a copy 'of the petition in a contest 'of an election
for the issuance of school district bonds with a written notice of contest within the
time required by' statute, though the petition was filed before the notice was served,
held a compliance with this article. Dunne v. Sayers (Civ. App.) 173 S. W. 503.

A.rt. 3056. [1803] Rules of evidence and procedure on trial.
Procedure in gieneral.-A contest of election is not a civil suit, and so cannot be

tried by methods prescribed therefor, but must proceed according to statutory provisions
authorizing it. Bassel v. Shanklin (Civ. App.) 183 S. W. 105.

.

In an action to contest an election, a petition held sufficiently definite in naming the
precincts in which the class of voters was excluded and officers who announced that
class would be ·excluded. Marsden v. Troy (Civ. App.) 189 S. W. 960.

Remedy given by statute relative to election contests' for irregularities, such as il
legal throwing out of votes or denying to qualified voters right to vote, is exclusive.
Robertson v. Haynes (Civ. App.) 190 S. W. 735.

Evldence.-Where ballots are illegally destroyed the contestants may question il
legal voters as to how they voted, . under this article. Doss v. Chambers (Civ. App.)
188 s. W. 260.

Evidence in election contest held to show that a voter was deterred from voting by
talk as to his having trouble if he voted and an opinion of the county attorney as to
voting rights.' Abshier v. Aiken (Civ. App.) 191 S. W. 766.

Evidence in election contest held to show that a certain voter was neither influenced
by intimidation nor an adverse opinion by the county attorney on his voting rights. Id,

Issues and proof.-In an action to contest an election, an allegation in petition held
sufficient to form a basis of proof that members of a class were prevented from voting
without naming the voters of the class. Marsden v. Troy (Civ. App.) 189 s. "V. 9601.

Art. 3062. [1804e] Fraudulent votes not to be counted.
Result how determined.-Under Const. art. 16, § 20, and Rev. St. 19111, arts. 3062,

5720, 5723, held that result of an election on question of prohibition is determined by a.

majority of qualified voters voting. Marsden v. Troy (Civ. App.) 189 S. W. 960.

Rejection of ballots.-Where from practical considerations a voter had changed his
mind as to his vote on the question of change of the county seat, his vote will not be
rejected because of subsequent attempts to coerce him .to vote as he did. Aldridge v.
Hamlin (Civ. App.) 184 s. W. 602.

Art. 3063. [1804£] Election to be declared void, when.
Acts invalidating electlon.-As Const. art. 6, § 2, designated a special class, if a

proclamation by election officers that no man not born' in United States, unless he had
final naturalization papers, would be permitted to vote in an election to prohibit sale
of intoxicating liquors in a county was made known, and a sufficient number to over
come majority was prevented from voting, although they did not present themselves at.
polls, the election was void. Marsden v. Troy (Civ. App.) 189 S. W. 960.

Distinction between quo warranto and statutory contest.-In quo warranto by the
state under Rev. Civ. St. 1911, arts. 6398-6404, the only judgment permitted is of ouster
from office and the installation of the relator, while the contest. of the election under
articles 30<46-3078 may result in the contestant obtaining a certificate of his election or

in a declaration of the illegality of the election and the ordering of another. Cole v.
State (Civ. App.) 163 s. W. 353.

Art. 3067. [1804] Costs, how taxed.
Liability of successful contestant.-In view of this article, where contestant secures

a judgment on appeal, although the costs cannot be collected against the contestees,
the contestant can be taxed only with the costs incurred by him. Doss v.. Chambers
(Civ. App.) 188 S. W. 296.

Art. 3071. [1804n] Who may take such depositions.
Cited, Fidelity Mut. Life 'Ins. Go. of Philadelphia, Pa., v. Zap,p (Civ. App.) 160 S.

W.139'.

.

Art. 3077. [1804t] Other contested elections.
Cited, Tharp v. Blake (Civ, App.) 171 s. W. 549.

Proper remedy.-If an election for acceptance of city charter is void for preliminary
questions not. being submitted by the council to the voters, a contest is not necessary;
but injunction' or quo warranto is a proper remedy. Bassel v. Shanklin (Civ. App.)
183 . S. W. 105.'

,

Who may contest electlon.-Under this article, and Acts 32d Leg. c. 118, § 24a,
ante art. 2597a, resident of county can bring suit in district court to contest election on

formation of drainage district. McFarlane v. Westley (Civ, App.) 186 S. W. 261.
Notice of contest.-The giving of notice of contest required by art. 3051, held under

articles 3077, 3078, necessary for contest of an election for acceptance of a city charter.
Bassel v. Shanklin (Civ. App.) 183 s. W. 105.

Art. 3078. [1804u] Parties defendant under preceding article.
Notice of contest.-The giving of 'notice of contest required by art. 3051 held under

articles 3077, 3078, necessary for contest of an election for acceptance of a city charter.
Bassel v. Shanklin (Civ. App.) 183 S. W. 105.

'

Under arts. 3151, 3078, requiring notice of election contests and service thereof on
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the county attorney, such notice and service are jurisdictional and may not be waived
by the county attorney. Moore v. Commissioners' Court of Titus County (Civ. App.)
192 S. W. 805.

Employment of attorney.-Under art. 1042 et seq., and this article, an incorporated
town had no authority to employ an attorney to contest an election by which it was
voted to abolish the corporation or to bind the town for the fees for such services.
,Tharp v. Blake ·(Civ. App.) 171 S. W. 549.

DECISIONS RELATING TO SUBJECT IN GENERAL

Political question.-Canvassing returns ahd declaring result of election involve
political question not cognizable by court of equity. Fuller v. McHaney (Clv, AppS 192
S. W. 1159.

CHAPTER TEN

NOMINATIONS-BY PRIMARY ELECTIONS AND
OTHERWISE

Art.
1. NOMINATIONS BY PARTIES OF ONE

HUNDRED THOUSAND VOTES
AND OVER

3084. Candidates of parties of 100,000 votes
and over to be nominated by pri
mary election.

3090. Judges of primary election, powers
and duties.

.

3093. Qualifications for votlng; poll tax in
cities of 10,000 and over; addition
al qualifications, etc.

3094. Expenses of primary election, how
met.

3104. No candidate placed on ballot who
has not paid pro rata expenses.

3136. District conventions; notice; report
by executive committee; canvass

of votes .at primary; certification;
single candidate; duty of county
clerk.

Art.
3137. Place for state convention, fixed how.
3143. Mandamus to compel performance .of

duties.
3151. Certificate and printing name on bal

lot, on decision by committee, un
less appeal.

3154. Review of certificates of nomination,
by district court; procedure.

3156. Judgment of court final in what
cases.

3158. Appeal to court of civil appeals in
what cases; advanced.

6. MISCELLANEOUS PROVISIONS
3172. Nomination declined, how; vacancy

how filled, etc.; posters used when,
etc.

3173. No executive committee to nominate,
except.

1. NOMINATIONS BY PARTIES OF ONE HUNDRED THOUSAND
VOTES AND OVER

Article 3084. Candidates of parties of 100,000 votes and over to be
nominated by _ primary election.

Jurisdiction of Court of Civil Appeals.-Under arts. 3154, 3156, 3158, in proceeding to
contest nomination for congressman at large, no appeal lies to the Court of' Civil Ap
peals; that office not being a state office, especially in view of this article. Lane v,
McLemore (Civ. App.) 169 S. W. 1073.

Art. 3090. Judges of primary election, powers and duties,
Right of election Judge to carry arms.-Under Const. art. 5, §§ 12, 15, making judges

conservators of the peace, and this article, giving the prestding officer of elections the
powers of the district judge to preserve order and keep the peace, held, that an election
judge may lawfully carry a. pistol. Hooks v. State, 71 Cr. R. 269', 158 .s. W. 808.

Art. 3093. Qualifications for voting; poll tax in cities of 10,000 and
over; additional qualifications, etc.

Cited, Hancock v. Wilson (Civ. App.) 173 s. W. 1171.

Art. 3094. Expenses of primary election, how met,..
Cited, Hancock v. Wilson (Civ. App.) 173 s. W. 1171.

Art. 3104. No candidate placed on ballot who .has not paid pro rata
expenses.

Cited, Waples v. Marrast (Sup.) 184 s. W. 180.

Art. 3136. District conventions; notice; report by executive com

mittee; canvass of votes at primary; certification; single candidate; du
tyof county clerk.-On the fourth Saturday in August succeeding each
general primary, there shall be held in each district within the State in
which any candidate or candidates for any district office are to be elected
at the succeeding general election, a district convention, which . shall be
composed of delegates . from the county or counties composing such dis-
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trict, selected in the manner herein provided; notice of the time and
place of holding such convention shall be given by the executive com

mittee of such district at least ten days prior to such meeting. Before
such convention assembles, the executive committee of such district shall
meet and elect a chairman of such committee, shall prepare a list of the
delegates from the various counties composing such district which have
been certified to the district committee by the chairman of the various
county committees, shall tabulate the vote cast in the various counties
for each candidate for district office, which has been certified to such
committee as provided in this chapter and shall also prepare a statement,
showing the number of convention votes which each county in such dis
trict is entitled to cast in said convention upon the basis set forth in Arti
cle 3142, and shall present such list of delegates, tabulated vote and con

vention vote to the convention when it assembles. The district conven

tion shall then canvass the returns of the votes cast in all of the counties
of the district for each candidate as presented to them by the district
committee,

\ and shall declare the person found to have received the larg
est number of votes at the primary in the district for such office the nom

inee of the party for such office; and the chairman and the secretary of
the convention shall forthwith certify such nomination to the Secretary
of State, who shall certify all district nominations to the various county
clerks. But, in the event there is only one name on the ballot for a dis
trict office without an opponent, the district chairman shall, as soon as

practicable after the primary election, certify that the person on the bal
lot is the nominee of the party and that there shall be no convention held
for the purpose of declaring the result; provided further that it shall be
the duty of the county clerk of each county of this state to certify to the
Secretary of State on or before the fourth Saturday in August succeeding
any general primary 'the total vote cast in his county for each and every
district officer, and in the event no distric] convention be held as herein
provided for, the Secretary of State shall ascertain from the returns so

certified who has received the largest vote for such office, and shall cer

tify such fact to each county clerk in such district not later than October
1st of such year. [Acts 1905, S.· S., p. 547; Acts 1907, p. 329; Act Feb.
18, 1915, ch. 16, § 1.]

Explanatory.-The act amends art. 3136, ch. 1 (}I, tit. 49, Rev. Civ. St. 1911. Took
effect 90 days after March 20, 1915, date of adjournment.

Art. 3137. Place for state convention, fixed how.
Cited, Gilmore v. Waples (Bup.) 188 S. W. 1037 (in dissenting opinion).

Art. 3143. Mandamus to. compel performance 0.£ duties.
Cited, Gilmore v. Waples (Sup.) 188 S. W. 1037 (in dissenting opdnton),

Art. 3151. Certificate and printing name on ballot, on decision by
committee, unless appeal.

Waiver of notice of contest.-Under arts. 3151, 3078, requiring notice of election con

tests and service thereof on the county attorney, such notice and service are jurisdic
tional and may not be waived by the county attorney. Moore v. Commissioners' Court
of Titus County (Civ. App.) 192 S. W. 805.

'

Art. 3154. Review of certificates of nomination by district court;
procedure.

Appeal to Court of Civil Appeals.-Under arts. 3154, 3156, 3158, in proceeding to con

test 'nomination for congressman at large, no appeal lies to t.he Court of Civil Appeals;
that' office not being a state office, especially in view of article 3084. Lam: v. McLe
more (Civ. App.) 169 S. W. 1073.

Art. 3156. Judgment of court final in what cases.

Appeal to Court of Civil Appeals.-See Lane v. McLemore (Civ. App.) 169 S. W.

1073; note under art. 3154.

Art. 3158. Appeal to. court of civil appeals in what cases; advanced.
Appellate Jurlsdiction.-Under arts. 3154, 3156, 3158, in proceeding to contest nomina

tion for congressman at large, no appeal lies to the Court of Civil Appeals; that office
not being a state office, especially in view of article 30184. Lane v. McLemore (Clv.
App.) 169; S. W. 1073.
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6; MISCELLANEOUS PROVISIONS

Art. 3172. Nomination declined, how; vacancy how filled, etc.;
posters used when, etc.

JUdicial supervision.-Political parties have authority to make nomdnations for elec
tive officers, and, while the method may be regulated, it . cannot be absolutely inhibited,
and where a proposed action by the executive committee of a political party affects
only a political right, the matter will be remitted to the party forum. Gilmore v.

Waples (Sup.) 188 S. W. 1037.
Statute as measure of powers.-Where before his term of office expired an incum

bent died, the state executive committee of a party cannot, under arts. 3172, 3173, make
a nomination; such nomination not being expressly authorized, and all others being
prohibited. Gilmore v. Waples (Bup.) 188 S. W. 1037.

Application of statute.-Where after a primary election an official died, causing a

vacancy for which no nomination was made, arts. 3172, 3173, as to powers of party ex

ecutive committee to fill vacancies caused by declination or death of nominee, do not
apply, and the committee could nominate as it chose, in accordance with party rules.
Waples v. Gilmore (Civ. App.) 189 8. W. 122.

I

Art. 3173. No executive committee to nominate, except.
-Judlcla! interference.-Where the state democratic executive committee was pro

ceeding to make a nomdnation in violation ef this article, to the injury of plaintiff, the
matter is one of which the courts will take cognizance-legal, and not merely politfcal,
rights being involved, and where plaintiff was entitled as member of Democratic party
to run as a Democrat for office of state railroad commissioner, nomination by state
Democratic executive committee would be enjoined. Gilmore v. Waples (Sup.) 188 S.
W. 1037.

That one party so predominates as to assure its nominee of election is no ground
-for interference by the courts with the nominating machinery of such party, where the
question of nominations is unprovided for in law and wholly political. Waples v. Gil
more (Civ. App.) 189 S. W. 122. See, also, notes under art. 3172.

CHAPTER TEN A

ELECTION OF UNITED STATES SENATORS BY DIRECT
VOTE

Art.
3174a. Election of United States senators;

time of holding; qualification of
voters.

Art.
3174w. Officers at primary elections; -com

pensation.

Article 3174a. Election of United States senators; time of holding;
qualification of voters.

Cited, Beene v. Waples (Bup.) 187 S. W. 191.

Art. 3174w. Officers at primary elections; compensation.
Constitutionality.-This article is not unconstitutional as violating Const. art. 3, §

52, relating to use of public funds and credit, Const. art. 8, § 3, requiring taxes to be
levied by general laws, and for public purposes only, Const. art. 1, § 3, relating to equal
rights, or Const. art. 1, § 19, providing for due course of law. Beene v. Waples (Sup.)
187 S. W. 191.

Construction.-This article and the General Primary Election Law, are to be con

strued together as one act. Beene v. Waples (Sup.) 187 S. W. 191.

Compensation how paid.-Under this article, election officers at primaries for nomi
nation for United States Benator are to be paid out of funds' provided by reasonable
assessments against candidates for party nominations as provided by general primary
election law. Beene v. Waples (Bup.) 187. S. W. 191.

Assessments against candidates.-In absence of constitutional or statutory restric
tions, authorities of political party may reasonably regulate nominations, including as

sessments against candidates. Beene v. Waples (Sup.) 187 S. W. 191.
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CHAPTER ELEVEN

NATIONAL CONVENTION, STATE CONVENTION rO SELECT
DELEGATES TO

.

Article 317Sa. Nomination of candidates for president and vice-pres
ident and party presidential electors, and election of party delegates to
national conventions.

Constltutionality.-The Presidential Primary Act, applying only to political parties
polling 50,000 votes for Governor, is not invalid because it applies at present to only
the Democratic party. Waples v. Marrast (Bup.) 184 S. W. 180.

,

The Legislature has authority to require the holding ,of � primary election by the
parties of the state to enable their members to vote for party nominees for state' or na

tional elective offices, or for delegates to party conventions. Id.
Th3.t'the Presidential Primary Act is impracticable, unworkable if literally observed,

and denclent for failing to provide for the legal number of presidential electors does
not render it unconstitutional. Id.

'

The Presidential Primary Act, providing that the expenses of the election. shall be
paid out of the county treasury, held violative of Const. art, 8, § 3, providing that taxes
shall be levied for public purposes only. IdJ

TITLE 50

ELECTORS OF PRESIDENT AND VICE-PRESIDENT

Article 3184. [1819] [1768] Governor shall issue proclamation, etc.
Cited, Young v. Bank of Miami (Clv. App.) 161 S. W. 436.

TITLE 51

ESCHEAT

Article 3197. [1831] [1780] Writ of seizure and proceedings there
under.

Sale of property.-Escheat proceedings vest title in purchaser, and heirs, devisees,
or legatees must assert. their claim against the proceeds. Unknown Heirs of Buchanan
v. Creighton-McShane Oil Co. (Civ. App.) 176 S. W. 9\14.

Recitals in sheriff's deed and in order of confirmation of sale in escheat proceedings
held to show valid order of sale. Id.

Issuance of order of sale provided for in this article, need not be noted in the ex

ecution docket to be valid. Id.
Under Acts 16th Leg. c. 139, notice of sale under escheat proceedings need not be'

published. ld.
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TITLE 52

ESTATES OF DECEDENTS

Chap.
1. Jurisdiction.
2. Record books.
3. General provisions.
4. Applications for the probate of wills

and for letters.
Probate of wills.
Granting letters.
Temporary administration.
Inventory, appraisement and list of

claims.
11. Certain rights, duties and powers of

executors and administrators.
12. Administration under a will.
14. Withdrawing estates from administra

tion.
15. Removal of executors and administra

tors.

5.
6.
7.

10.

Chap.
17. Allowance to widow and minor chil

dren.
18. Setting apart the homestead and other

exempt property to widow and chil
dren.

19. Presentment, etc., of claims against an

estate.
20. Classification and payment of claims.
22. Sales.
23. Report of sales, etc.
24. Enforcing specific performance of con-

tracts.
26. Partition and distribution.
29. Administration of community property.
31. Costs.
32. Appeals to the district court.

CHAPTER ONE

JURISDICTION
Art.
3206.
3207.

Probate jurisdiction of county court.
Probate jurisdiction of district court.

[1840] [1789]

Art.
3209. In what counties will shall be pro

bated and letters granted.

Probate jurisdiction of the countyArticle 3206.
court.

Jurisdiction-In general.-Even if the probate court had jurisdiction of the question
of title to land and such title had been put in issue by pleadings therein, its judgment
that the fee-simple title therein vested in decedent's widow would not be binding on a

surviving brother and heir who was not a party to that suit. Perkins v. Perkins (Civ.
App.) 166 8'. W. 915.

An order of the- county court in a guardianship proceeding reciting that land be
longed to the community held not a conclusive adjudication that the surviving parent
was entitled to one-half of the property, the court having no jurisdiction. United States
Fidelity & Guaranty Co. v. Hall (Civ. App.) 173 S. W. 892.

Notwithstanding Const. art. 5, § 16, the probate court does not acquire jurisdiction
of a trust for a minor because the original testamentary trustee died, but the district
court has jurisdiction and will appoint a trustee to carry out the purpose of the trust.
Kent v. McDaniel (Civ. App.) 178 S. W. 1006.

The Constitution confers, not only general probate jurisdiction upon the county
court, but also an auxiliary and ancillary equity jurisdiction upon the district court
over questions affecting administration. Lauraine v. Ashe (Bup.) 191 S. W. 563.

Excluslve.-In an original proceeding, a suit to set a will aside, the district
court cannot forestall action of the county court and deprive it of its original jurisdic
tion to determine validity of the will. Milner v. Sims (Civ. App.) 171 s. W. 784.

The county court has exclusive jurisdiction in proceedings to recover the homestead
or allowance in lieu thereof, and also to partition and distribute real estate. McMahan
v. McMahan (Civ. App.) 175 S. W. 157.

The probate court has exclusive, original jurisdiction in a pending administration of
claims and liens against the estate, and the remedy upon the administrator's rejection
of a lien is in that court, and the district courts have no jurisdiction over the manage
ment of the estate, except on appeal. Ralston v. Stainbrook (Civ. App.) 187 S. W. 413.

Under Const, art. 5, § 16, and this article and art. 3457, held, that county court had
exclusive original jurisdiction of claim against administrator of deceased principal in
a note signed by sureties and secured by mortgage, in view of art. 1843, giving' right to
sue sureties alone, though one of the sureties was dead, and administration was pend
ing on his estate. Putney v. Livingston (Civ. App.) 192 s. W. 259.

Under this article and art. 3207, a district court had no original jurisdiction over

probate of a will. Daniel v. Finley (Civ. App.) 194 s. W. 955.
-- Collateral and direct attack.-Final judgments of the county court rendered

in matters within its probate jurisdiction can only be attacked directly, and set aside
only for want of jurisdiction or for mistake or fraud. White v. Bedell (Civ, App.) 173
S. W. 624.

-- Presumptions as to.-Probate courts are courts of general jurisdiction in pro
bate matters, and all presumptions in favor of their jurisdiction in such matters will
be indulged. Reeves v. Fuqua (Ctv. App.) 184 S. W. 682.
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Art. 3207. [1841] [1790] Probate jurisdiction of district court.
See notes under art. 170t3.
Jurisdiction of district court.-Under this article and art. 3206, a district court had

no original jurisdiction over probate of a will. Daniel v. Finley (Civ. App.) 194 S. W.
955.

Art. 3209. [1843] [1792]
and letters granted.

Non-residents.-An assignee of the father and mother of one who died in New
Mexico unmarried and without issue need not allege that there was no administration
in New Mexico, in view of this article. Pecos & N. T. Ry" Co. v. Porter (Civ. App.)
183 S. W. 98.

As a general rule, for the purpose of founding administration, simple contract debts,
and tort actions, are assets of the domdcile of the debtor, and where a switchman was

injured in interstate commerce on a Texas railroad operating wholly within the state
and was entitled to recover under Act Congo April 22, 1908, as amended by Act Congo
April 5, 1910 (1916 U. S. Comp, Stats. Ann. §§ 8657-8665), but died pending suit, an ad
ministrator was properly appointed in the Texas county where deceased sued. St. Louis
Southwestern Ry. Co. of Texas V. Smitha (Civ. App.) 190 S. W. 237.

In what counties wills shall be probated

CHAPTER TWO

RECORD BOOKS

Article 3216. [1850] [1799] Shall be evidence.
In general.-Under this article, an applicant for letters of administration de bonis

non can read orders from the books themselves in evidence. Kimmons V. Abraham
(Civ. App.) 158 8'. W. 256.

In trespass to try title, a certified copy' of a sale and probate proceedings in the
settlement of the estate of a decedent under whom a party claims is properly received
in evidence. Magee v. Paul (Civ. App.) 1591 S. W. 325.

CHAPTER THREE

GENERAL PROVISIONS
Art.
3218. Decisions, etc., of court shall be ren

dered in open court.
3219. And shall be entered of record, etc.
3227. County judge may enforce orders,

etc., of previous court.
-

3235. In whom property vests upon death
of testator or intestate.

Art.
3236. Any person interested in an estate

maY8 file opposition, etc.
3241. Annual exhibits required; final set

tlement, when.
3242. Twenty days' notice of filing of ex

hibit shall be given, etc.
3245. Titles made by executors, etc., valid,

although, etc.

Article 3218. [1852] [1801] Decisions, etc., of court shall be ren

dered in open court, etc.
After adjournment for the day.-'-The appointment of a permanent administratrix

without a formal reopening of the court after adjournment for the day is not void under
this article. Reeves v. Fuqua (Civ. App.) 184 S. W. 682.

Art. 3219. [1853] [1802] And shall be entered of record.
Cited, Reeves v. Fuqua (Civ. App.) 184 S. W. 682.

Art. 3227. [1861] [1809] County judge
of previous court.

Cited, Spence v. Fenchler (Bup.)

Art. 3235. [1869] [18i7]
testator or intestate.

may enforce orders, etc.,

180 S. W. 597.

In whom property vests upon death of

Cited, Lane v. Miller & Vidor Lumber Co. (Civ. App.) 176 S. W. 100.
Will as evidence of tltle.-Until a will is probated, it is no evidence of rme. Milner

v. Sims (Civ. App.) 171 S. W: 784.

Right of possesslon.-This article does not authorize an administrator to assume

possession of property not in the possession or right to possession of decedent at his
death. Lauraine v. Ashe (Sup.) 191 S. W. 563.

Right of possession, to property of a debtor, of receiver appointed in her lifetime,
does not pass on her death to administrator, by 'virtue of this article, as to administra
tor's right of possession, in absence of showing .of loss of jurisdiction of court appoint
ing receiver. Ide
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Liability of devisees, heirs, etc., for debts.-Under Const. art. 16, §§ 50, 52, this
article, and arts. 3422, 3427, 3785, 3786, a homestead, on the death of the owner, vests
in his heirs free from debts, 'and the proceeds of a voluntary sale are also. free from
debts, though the probate court failed to set aside the homestead under article 3413,
notwithstanding article 3787, declaring that the proceeds of a voluntary sale shall not
be subject to forced sale within six months after such sale. American Bonding Co. of
Baltimore v. Logan, 16'& 8'. W. 1132, toe Tex. 306.

Under Const. art. 16, §§ 50, 52, this article, and arts. 3413, 3414, and 3421-3428, in
clusive, the homestead, whether decedent's estate is solvent or insolvent, descends to
his heirs, subject to the rights of the widow and minor children, exempt from liability
for the decedent's debts, and this status is not affected by a subsequent voluntary sale
or abandonment. Hoefling v. Hoefling, 167 S. W. 210, 106 Tex. 350.

Under this article and arts. 3422, 3.427, 3428, the amount received from a sale' of
the homestead by the heirs is not liable for the debts of the decedent. American Bond
ing Co. of Baltimore v. Logan (Civ. App.) 167 S. W. 771, certified question answered by
Supreme Court 166 S. W. 1132, 106 Tex. 306.

The surviving wife of the deceased maker of a note is not personally liable thereon,
but the creditor should proceed against the property of the decedent in her hands.
Hamlet v. Leicht (Civ. App.) 187 S. W. 1004.

Heirs may sue to recover property, when.s--Tn
:

sult by divorced wife to recover of
bank money which' buyers of community property from husband paid in for him, leg
atees and heirs of husband, interpleaded, who failed to allege and prove that there was

no administration upon his estate in Texas, and no necessity for administration, could
not recover nor complain of judgment, but dlvorced wife could sue bank, though ad
ministration was still pending on his estate and all claims had not been finally adjust-
ed. Baber v. Galbraith (Civ. App.) 186 S. W. 345.

.

In action on policy, failure of petition to allege any administration of plaintiff's de
ceased father,' the original beneficiary under whom she claimed, held error of law ap
parent upon the face of the record and fundamental. Modern Woodmen of America v.

Yanowsky (Civ, App.) 187 S. W. 728.
For an heir to sue a debtor of his ancestor's estate, he must allege and prove there

was no administration and none necessary. Freeman v. Klaerner (Clv. App.) 190 S. W.
543.

Donation certificate.-A donation certificate issued by the state to the heirs of one

who fell at the Alamo in 1836, being 'a. mere gratuity, did not belong to his estate.
Moody v. Bonham (Civ. App.) 178 S. W. 10201; Id. (Civ, App.) 179 S. W. 670.

Art. 3236. [1870] [1818] Any person interested in an estate may
file opposition, etc.

'

Pieading.-Where a will is contested for alleged undue influence, it is not necessary
that contestant allege what the arguments were, or in what form the importunities
charged against the person alleged to have influenced testator were presented. Mayes
v. Mayes (Civ. App.) 159 S. W. 919.

Art. 324L [1875] [1822a] Annual exhibits required; final settle
ment, when.

Cited, Grice v. Cooley (Civ. App.) 179 S. W. 1098.

Art. 3242. [1876] [1823] Twenty days notice of filing exhibit shall
be given, etc.

Cited, Grice v. Cooley (Civ. App.) 179 S'. W. 1098.

Art. 3245. [1879] [1826] Titles made by executor, etc., valid al

though, etc.
Bona fide purchasers.-A purchaser of land at an administrator's sale may be an

innocent purchaser regardless of the form of the deed, if it was the intention to sell
the land, as distinguished from a mere change of title, and the purchaser intended to

I buy the land and was without notice of an adverse claim, but an administrator's deed
only purporting to convey the interest of the estate in the property is prima facie a

quitclaim only and insufficient to support a plea of innocent purchaser, and where an

administrator's deed purported to convey only the estate's interest, which was nil, to
the knowledge of the grantee, a subsequent purchaser was charged with notice and
could not occupy the position of an innocent purchaser, Louisiana & Texas Lumber Co.
v. Southern Pine Lumber Co. (Civ. App.) 171 S. W. 537.

Confirmation of grant by helr.-A grantee in a bond for title executed by the sole
heir of the deceased owner held to acquire title at a subsequent administrator's sale,
ordered and confirmed by the court. Word v. Colley (Civ. App.) 173 S. W. 629.
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CHAPTER FOUR

APPLICATIONS FOR THE PROBATE OF WILLS AND FOR
LETTERS

Art.
3247. Application for letters must be filed

within four years after death of
testator or intestate, exception.

32�8. Wills shall not be probated after
lapse of four years, unless, etc.

3251. Application for probate of written

Art.
will produced in court shall state,
what.

3253. What the application shall state
where the will cannot be produced
in court.

3263. Administration may be prevented,
how.

Article 3247. [1880] [1827] Application for letters must be filed
within four years after death of testator, or intestate, exception.

Cited, Lane v. Miller & Vidor Lumber Co. (Civ. App.) 176 S. W. 100.

Art. 3248. [1881] [1828] Will shall not be probated after a lapse
of four years, unless, etc.

Cited, Lane v. Miller & Vidor Lumber Co. (Civ. App.) 176 S. W. 100.

In general.-Where more than four years after testator's death a will is admitted
to probate on application of parties not in default, those in default are, under this ar

ticle and art. 3274, entitled to the benefit of the probate. Masterson v. Harris (Sup.)
174 S. W. 570, answer to certified questions conformed to (Civ. App.) 179 S. W. 284.

Under this article, the probate of a will at the instance of one not in default under
that .statute inures to the benefit of all of the heirs. Mtchaelts v. Nance (Civ. App.)
184 S. W. 785.

Applicant held in default.-Where proponent was advised of the contents of a will
within a month after testator's death, and waived its provision in favor of a verbal
agreement made with other beneficiaries, pursuant to which the estate was adminis
tered, the fact that the other parties refused to carry out the agreement was not an

excuse for not applying for probate within four years tronu testator's death, as required
by this article. Armendariz de Acosta v. Cadena (Civ. App.) 165 S. W. 555.

Applicant held not In default.-Under this article, evidence that delay in discover
ing and offering for probate a holographic will was due to intrusting possession of tes
tator's papers to another of his children held not insufficient as a matter of law to prove
that the proponent was not in default. Michaelis v. Nance (Clv. App.) 184 S. W. 785.

Probate as muniment -of tltle.-A party claiming to be a devisee under a will
which he alleges defendants wrongfully suppressed, but who is not an heir of testator,
cannot sue to recover land under provisions of said will before its probate. Daniel v.

Finley (Civ. App.) 194 S. W. 955. See Jung v. Petermann (Civ. App.) 194 S. W. 202.

Art. 3251. [1884] [1831] Application for probate of written will
produced in court shall state what.

Cited, Low v. Troy Laundry Machinery Co. (Civ. App.) 161) S. W. 136.

Pleadlngs.-Where the replication of the proponent asked that a subsequent will be
admitted to probate in connection with proponent's alleged will, the pleadings were suf
ficient to authorize probate of the subsequent will. Maris v. Adams (Civ. App.) 166 S.
W. 475.

Art. 3253. [1886] [1833] What the application shall state where
the will cannot be produced in court.

Destruction of will.-The destruction of a will does not prevent its being probated.
Daniel v. Finley (Civ. App.) 194 S. W. 955.

Art. 3263. [1896] [1843] Administration may he prevented, how.
Cited, Rowe v. Dyess (Civ. App.) 177 S. "'T. 521.

CHAPTER FIVE

PROBATE OF WILLS
Art.
3267. How a written will which is produc

ed in court may be proved.
3271. Facts which must be proved.
3274. Order shall be entered, wHI, etc.,

shall be recorded, when.

Art.
3276. Will probated in another state or

country may be filed and recorded
in this. state.

Article 3267. [1900] [1847] How a written will which is produced
in court may be proved.

Witness' testimony as to date of wlll.-In view of this article, providing that, where

subscribing witnesses are dead, a will may be probated by proof of two witnesses as to
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their handwriting, it was immaterial that a subscribing witness could not remember ex

act date. Berryhill v. Berryhill (Civ. App.) 193 S. W. 218.
Effect of will not probated.-A will not probated does not constitute a cloud on title.

Milner v. Sims (Civ. App.) 171 S. W. 784.

Art. 3271. [1904] [1851] Facts which must be proved.
See art. 7855 and notes.

Presumptions and burden of proof-Testamentary capacitY.-A general demurrer filed)
by contestant in proceedings for probate of a will has the effect of requiring proponent
to prove the mental capacity of testator, even if, in the absence of a contest, such proof
is not required by this article. Baker v. MCDonald (Civ. App.) 159 S. W. 450.

In a will contest, the burden is on the proponent, under this article, to show testa
mentary capacity. Navarro v. Garcia (Civ. App.) 172 S. W. 723.

There is. no presumption in Texas of testamentary capacity on the part of a tes
tator. Id.

Fraud and undue influence.-Where an antecedent fiduciary relation exists be
tween testator and the beneficiary, a court of equity will presume confidence placed and'
influence exerted, but otherwise such relation and influence must be proved by the con

testant, and where there was no such fiduciary relation as to raise presumption of un
due influence by a granddaughter, the sole beneficiary, the burden of establishing un
due influence was on the contestant, nor did fact that testatrix lived with her grand
daughter and her husband, and the husband looked out for land on which she had filed
establish such a fiduciary relation as to raise a presumption of undue influence by the
granddaughter. Rounds v. Coleman (Civ. App.) lS9 8'. W. 1086.

To establish undue influence in execution of will, contestants have burden of show
ing opportunity with respect to time and place, and that the condition of testator's:
mind would subject him. to undue influence,· and that undue influence was in fact ex

ercrsed and affected the will. Clark v. Briley (Civ. App.) 193 S. W. 419.
Undue influence in execution of a will cannot be presumed or inferred from op·

portunity or interest. Id.

Admissibility of evidence.-In a proceeding for the probate of a will the erroneous:
admdssion in evidence of a deposition of the testatrrx taken in another suit which she
instituted before her death, wherein she stated that the proponent was the custodian
of her will, held prejudicial, where the evidence was conflicting. Rucker v. Carr (Civ.
App.) 163 S. W. 632.

Declarations of the testator made before or after the date of the will, and relating
to its execution, but not a part of the res gestse, are not admissible, and declarations or
a testator at the time of executing a will that he "already had Adams and Henry
fixed" were not admissible to establish the execution of a prior will, nor to identify a
note claimed to have been found with a letter asking the payees to accept "this," in a
sealed envelope, indorsed "Notes," as one of the notes referred to on the envelope,
Maris v. Adams (Civ. App.) 166 S. W. 475.

Declarations of a testator that the will was produced by undue influence, or that it
is not his Will or his statement of like nature, held incompetent to prove the fact of
undue influence or as direct evidence that it produced the will, and where undue influ
ence, as distinguished from mental incapacity, is in issue and is independently proved,
testator's declarations, expressive of a mental state produced by such influence, whether
made contemporaneously with the execution of the wHl or within a reasonable time be
fore or after its execution, are admdssible on the question of his free agency in executing
it, and in a will contest on the ground of undue influence exercised by the contestee, the
wife of testator, to the exclusion of a daughter, testator's declaration, expressive of
affection for his daughter and her son, and an intention to provide for both of them in
his will, held admissible, but testator's declaration that his wife had always wanted him
to make his will and had always manifested a hostile or unfriendly attitude toward his
daughter held hearsay in character and inadmissible to show the effect of such influence
on testator's mind. Scott v. Townsend, 166 S. W. 1138, 106 Tex. 322, reversing judg
ment (Civ. App.) 159 S. W. 342.

Declarations made by testatrix at or about the time of the alleged execution of a.

will offered for probate, dtscloslng unfriendly feeling towards persons who were bene
ftciartes under the will, were relevant and material in a contest charging fraud, as tend
ing to show that testatrix did not knowingly and willingly make the bequest. Sockwell
v. Sockwell (Civ. App.) 166 S. W. 1188.

In a will contest by a disinherited son on the grounds of testamentary incapacity.
evidence that another son had unlawfully deprived contestant of prop-erty was inad
misstble. Kell v. Ross (Civ. App.) 175 S. W. 752.

The financial condition of the beneficiary, especially where the facts show that tes
tatrix knew' or should have known thereof, in a case dependent upon circumstances to
establish the beneficiary's undue influence, is admIissible. Rounds v. Coleman (Civ. App.)
189 S. W. 1086.

Where contestants claimed will was not act of testator, evidence that testator sub
mitted will to lawyer for his opinion as to its validity was admissible. Berryhill v.

Berryhill (Civ. App.) 193 8'. W. 218.

Sufficiency of evidence-Testamentary capacity.-l1"vidence held to show that one

making a will did not possess sufficient m-ental capacity. Holt v. Guerguin (Civ. App.)
156 8-. VV-. 581, judgment reversed 106 Tex. 185, 163 S. W. 10, 50 L. R. A. (N. S.) 1136.

Evidence held not to sustain a finding that the execution of either of two wills was

the result of an insane delusion upon the part of testatrix, since, though testatrix had
an insane delusion that she had been told that a daughter whom she disi.nherited,
would poison her, yet, as testatrix stated she did not believe it, and ate meals prepared
by the daughter, the delusion could not have influenced the bequest to the daughter,
nor did fact that testatrix made an inaccurate statement in her will in giving her rea

son for making a bequest constitute evidence of insanity or insane delusion. In re

Bartels' Estate (Civ. App.) 164 S. W. 859.
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Evidence in a will contest held not to sustain a finding by the jury that the testa
trix did not possess testamentary capacity at the time of the execution of either of
two wills. Id.

Proof of the making of an unnatural will is some evidence of testamentary in
capacity, but is insufficient alone to establish it. Navarro v. Garcia (Civ. App.) 172 S.
W.723.

'

Evidence as to testamentary capacity held sufficient to discharge proponent's bur
den of formal proof under Rev. Civ. St. art. 3271. Rounds v. Coleman (Civ. App.) 189
s. W. 1086.

-- Fraud and undue influence.-Evidence held to show that a will was procured
by undue influence. Holt v. Ouergutn (Civ. App.) 156 S. W. 581, judgment reversed 106
Tex. 185, 163 S. W. 101, 50 L. R. A. (N. S.) 1136..

Evidence in a will contest held to sustain a finding of the jury that the execution
of the will was procured by undue influence. Scott v. Townsend (Civ. App.) 159 S. W.
342, judgment reversed 106 Tex. 322, 166, S. W. 1138.

In proceedings to probate a will, evidence held insufficient to justify a finding that :

it was the result of undue influence. Mayes v. Mayes (Civ. App.) 159 S. W. 919.
In a will contest, evidence held not sufficient to raise the issue of undue influence.

In re Bartels' Estate (Civ. App.) 164 S. W. 859.
Proof of the making of an unnatural will is some evidence of undue influence, but

is insufficient alone to establish it. Navarro v. Garcia (Civ. App.) 172 S. W. 723.
Evidence showing that will was properly executed and witnessed, and that testator

had provided for omitted children by previous deeds, held sufficient to justify direction
of verdict for proponent. Berryhill v. Berryhill (Civ. App.) 193 S. W. 218.

That two children were paid small sums to release their interest in their mother'S
estate and that two others released their interest without payment, although evidence
of motive for excluding the first children from parttctpatton an the father's estate, and
fact that testator lived ten years after executing his will without revoking it would not
be conclusive against contestants on the issue of undue influence. Clark v. Briley (Civ.
App.) 193 S. W. 419.

"

Effect of finding of jury as to revocation.-Where jury found' that a will proposed
has been revoked, until that finding was set aside, court could not admit will to probate,
however well its execution is establishe.d. Palmer v. Logan (Civ. App.) 189 S. W. 761.

Art. 3274. [1907] [1854] Order shall be entered, will, etc., shall
be recorded, when.

Effect of probate.-A judgment of probate is, as a rule, binding on the whole world;
the proceeding being one in rem, and where more than four years after testator's death
a will is admitted to probate on application of parties not in default, those in default
are, under this article and art. 3248, entitled to the benefit of the probate. Masterson
v. Harris (Bup.) 174 S. W. 570, answer to certified questions conformed to (Civ, App.)
179 S. W. 284.

Art. 3276. [1909] [1856] Will 'probated in another state or coun

try may be filed and recorded in this state.

Necessity of filing and recording.-An attempt by a foreign executor to act as

such in the state, without first complying with this article, is without authority of law.
Lane v. Miller & Vidor Lumber Co. (C'iY. App.) 176 S. W. 100.

Necessity of probating will.-An executor could not convey land located in Texas,
though the will was recorded in the deed records, if it was not regularly probated in
this state. Sparkman v. Davenport (Civ. App.) 16() S. W. 410.

CHAPTER SIX

GRANTING LETTERS
Art.
3279. When administration shall be

granted.
Administration shall not be granted,

unless, etc.
Order in which letters shall be

granted.
Certain persons entitled to letters

may waive right in favor of anoth
er, how.

Art.
3289.

3280.

3281:

3283.

3291.

Executor of will proved in another
state entitled to letters within this
state, when.

Further administration shall be
granted, when.

What facts must appear before
granting letters testamentary.

Order of court granting letters.

3293.

3295.

Article 3279. [1912] [1859] When administration shall be granted.
Renunciation of trust by testamentary trustees.-'l'estamentary trustees possess the

unrestricted power and right to refuse for any reason to act when unaccompanied by
any species of intermeddling amounting to .mdsma.nag'ement, and, although proba.te court
is without authority to accept resignation of testamentary trustees, it has authority to

hear testimony of renunciation, in view of this article, and where testamentary trustees
renounced their trust to the court, he accepting the same and appointing an adminis
trator, the renunciation is final. Lednum v. Dallas Trust & Savings Bank (Clv, APP.)
19'2 S. W. 1127.
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Art. 3280.
less, etc.

[1913] [1860] Administration shall not be granted un-

Necessity.-Appointment of an administrator may be refused if there is no necessity
for administration, there are no debts, the widow is in possession of the homestead, and
the other matters, partition and allowances to the widow, may be had in a pending
suit by her for partition, for where the ground for refusal is fairly sustained by the
evidence, and where everything may be adjusted in the pending suit for partition, the
refusal will not be disturbed. Hart v. Hart (Civ. App.) 170 S. W, 1071.

Estate of decedent leaving widow and minor children, consisting only of a horne
stead, held not subject to administration by administrator de bonis non under Rev. St.
1911, tit. 52, cc. 17, 18, especially articles' 3411, 3413, 3422, 3427. Kimmons v. Abraham
(C'iv. App.) 176 S. W. 671.

In view of Acts Congo April 22, 1908, § 1, and April 5, 1910, § 2 (1916 U. S. Compo
Stats. Ann. §§ 8657, 8665), providing that interstate carriers are liable in damages to in
jured servants or their survivors, and that the right of action shall survive to their
personal representatives, such right is an estate on which administration may be grant
ed. St. Louis Southwestern Ry. .Co, of Texas v. Smitha (Civ. App.) 190 S. W. 237.

Art. 3281. [1914] '[1861] Order in which letters shall be granted.
C'ited, Kimmons v: Ab:;aham (Civ. App.) 158 S. W. 256.

Art. 3283. [1916] [1863] Certain persons entitled to letters may
waive right in favor of another, how.

Place of fillng.-Under this article, a waiver filed with the clerk of the district court
is admissible on trial de novo of the application for appointment as administrator in
that court on appeal from the county court. Kimmons v. Abraham (Civ. App.) 158 s.
W.256.

Art. 3289. [1922] [1869] Executor of will proved in another state
entitled to letters within this state, when.

Necessity of qualification within state.-In suit by divorced wife for funds paid in
to bank for husband in payment for community property, executors named in such hus
band's will, one qualified in another state, but neither in Texas, had no standing to sue

for the fund. Baber V. Galbraith (Civ. App.) 186 S. W. 345.

Art. 3291. [1924] [1871] Further administration shall be granted,
when.

Administrator de bonis non, appointment.-A final order discharging administrators
held insufficient to negative the power of the probate court to appoint an administrator
de bonis non. Waterman Lumber & Supply Co. v. Robins (C'iv. App.) 159 S. W. 360.

Executor's abandonment of office.-Under this article and 'art. 3362, though an' ex

ecutor named in a will qualified by taking required oath he abandoned his office where
he failed to' take possession of any of the property, to give bond, or in any way act as

such executor and is contesting the will. Huth v. Huth (Ctv. App.) 187 S. W. 523.

Art. 3293. [1926] [1873] What facts must appear before granting
letters testamentary.

C'ited, Boynton v. Brown (Civ. App.) 164 S. W. 893.

Art. 3295. [1928] [1875] Order of court granting letters.
Cited, Boynton v. Brown (Clv. App.) 164 s. W. 893.

CHAPTER SEVEN

TEMPORARY ADMINISTRATION

Art.
3297. County judge may appoint tempo

rary administrator, when.
3298. Appointment may be made without

application, etc.

Art.
3301. Pending contest, the county judge

may appoint temporary adminis
trator.

Article 3297. [1930] [1877] County judge may appoint temporary
administrator, when.

Power of appolntment.-Under this article and art. 3298, probate court had author
ity to appoint deceased railroad brakeman's widow temporary administratrix to sue for
her husband's death under federal Employers' Liability Act (190.6 U. S. Compo Stats.
Ann. §§ 8657-8665); appointment being made October 18, 1915, and suit tried November
24th, before next meeting of probate court. Gulf, C. & S. F. Ry. Go. V. Cooper (Civ.
App.) 191 S. W. 579.

Void appotntmentv=An allowance of' claim on approval by a permanent adminis
tratrix is valid, though it was previously allowed on approval by the same person acting
under a void appointment as temporary administratrix. Reeves v. Fuqua (Civ. App.)
184 S. W. 682.
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Art. 3298. [1931] [1878] Appointment may be made without ap
plication, etc.

Cited, Reeves v. Fuqua (Civ. App.) 184 S. W. 682; Gulf, C. & S. F. Ry. Co. v.

Cooper (Civ. App.) 191 S. W. 579.

Art. 3301. [1934] [1881] Pending contest the county judge may
appoint temporary administrator.

Duty to appoint mandatory.-Under this article, held, that a county judge not only
m.ay but must appoint a temporary administrator, to preserve an estate from wasta
pending the contest of a will. Huth v. Huth (Civ. App.) 187 S. W. 523.

ESTATES OF DECEDENTS

CHAPTER TEN

INVENTORY, APPRAISEMENT AND LIST OF CLAIMS'
Art.
3332. Inventory and appra.lsement,
:3338. Order of approval.
'3343. Erroneous inventory or list may be

corrected.

Art.
3346. New appraisement in place of orig

inal.
3348. Shall be evidence, to what extent.

Article 3332. [1965] [1912] Inventory and appraisement.
Conclusiveness and effect.---'That the appraisers of an estate appraised certain land

as decedent's separate estate would not be binding upon a purchaser of any interest
which decedent's wife in fact had in the land. Sparkman v. Davenport (Civ. App.)
160 S. W. 410.

Art. 3338. [1971] [1918] Order of approval.
Effect on land tltles.-Title to land does not pass by an order of probate court,

-where it was not owned by decedent. Pryor v. Krause (C'iv. App.. ) 168 S. W. 498.

Art. 3343. [1976] [1923] Erroneous inventory or list may be cor

rected.
Effect and conclusiveness of correctlon.-An order of the county court in guardian

:ship proceedings, if valid as a correction of �n inventory under this article and art.
4120, held only prima facie evidence that land owned by a deceased parent was com

munity property. United States Fidelity & Guaranty Co. v. Hall (Civ. App.) 173 S. W.
S92•.

Art. 3346. [1979] [1926] New appraisement stands in place of
original.

Necessity of seeking correction before suit.-Under this article and arts. 3443, 3452,
:3450, 3457, and 3488, administrator's refusal to recognize a lien upon a part of land, if a

money claim had been allowed, did not authorize claimant to. sue in district court to

subject the land to payment of claim. Ralston v. Stainbrook (Civ. App.) 187 s. W. 413.

Art. 3348. [1981] [1928] Shall be evidence to what extent.
Conclusiveness and effect of Inventory.-The act of an executor in placing property

on the inventory returned is only prima racie evidence. of title in the estate, which may
be rebutted by proof that the title was not in testator, and does not estop the executor
from suing to recover the property in his individual capacity. Pryor v. Krause (Civ,
App.) 168 s. W. 498.

CHAPTER ELEVEN
"

CERTAIN RIGHTS, DUTIES AND POWERS OF EXECUTORS
AND ADMINISTRATORS

.

Art.
3351. Duty in regard to plantation, manu

factory or business.

Art.
3352. Action of executor, etc., in regard to

plantation, etc., may be controlled
by court.

Article 3351. [1984] [1931] Duty in regard to plantation, manu

factory or business.
Estate liable for expenses In carrying on.-Cost of replenishing the stock, where ad

ministratrix, under authority of this article, carries on decedent's business, is "expenses
of admdnistration," entitled, under articles 3458 and 34tiO, to priortty of payment over

general claims. Stoughton Wagon Co. v. S. G. Dreyfus CIl. (Civ. App.) 181 s. W. 703.

Art. 3352. [1985] [19321 Action of executor, etc., in regard to

plantation, etc., may be controlled by court.
Cited, Stoughton Wagon Co. v. 8'. G. Dreyfus Co. (Crv, "App.) 181 S .. W. 703.
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Chap. 12) ESTATES OF DECEDENTS Art. 3.375

CHAPTER TWELVE

ADMINISTRATION UNDER A WILL
Art.
3358. Directions in will to be executed, un

less, etc.
3362. Testator may provide that no action

be had in court, except probate of
will, etc.

3363. Creditor may sue executor in such
case.

Art.
3364. Executor without bond may be re

quired to give bond, when. •

3374. Executor may sell property without
order of court, when.

3375. Personal property reserved from sale
by will.

Article 3358. [1991] [1938] Directions in will to be executed. un

less, etc.
Cited, McAdam.s v. Wilson (Civ. App.) 164 S. W. 59.
Nature of proceedings to annul.-Under this article, after a will has bsen probated,

a proceeding to annul it must be commenced as a separate proceeding, but the district
court has no jurisdiction to annul the probate of a, will by a county court; its jurisdic-·
tion in such cases being acquired by appeal or certiorari to the county court. Hilgers
v. Hilgers (Civ. App.) 159 S. W. 851.

Art. 3362. [1995] [1942] Testator may provide that no action be
had in the court, except probate of will, etc.

Cited, Wood v. .Prtddy (Civ. App.) 164 S. W. 1099; Dunn v. Epperson (Civ. App.)
175 S. W. 837.

Words necessary and suttlctent to withdraw.-To create an independent adminis
tration under this article depends upon the testator's intent as ascertained from the en

tire instrument, and a will held not to create an Independent. administration, and hence
the probate court had jurisdiction' of proceedings involved in the administration. Mc
Mahan v. McMahan (Civ. App.) 175 S. W. 157 .

.
Jurisdiction of court.-The administration of a will by an independent executor does:

not deprive the probate court of jurisdiction of the estate of a minor devisee, and it
may, when necessary', appoint a guardian to take charge of such estate. McAdams v:

Wilson (Civ, App.) 164 S. W. 59.
.

An executor acting under an independent administration is free from the control of
the probate court. McMahan v. McMahan' (Civ. App.) 175 S. W. 157.

Removal of temporary administrator.-Where a will appointing the testator's wife
an independent executrix was admitted to probate, one appointed temporary adminis
trator cannot complain of an illegal crder removing him; the wife being entitled to
administer the estate. Hall v. Davison (Clv. App.) 1.76 s. W. 642.

Executor's abandonment of office.-Under this article and art. 3291, though an ex

ecutor named in a will qualified by taking required oath he abandoned his office where·
he failed to take possession of any of the property, to give bond, or in any way act as

such executor and is contesting the will. Huth v. Huth (Civ. App.) 187 S. W. 523.

Art. 3363. [1996] [1943] Creditor may sue executor in such case.
In gen.eral.-A suit to foreclose on land which the maker of the trust deed had con

veyed will not be abated as a suit on a claim against the estate of the maker who died
before foreclosure, and which could not be maintained under this article and art. 3362"
within a year from probate of will. Wood v. Priddy (Civ. App.) 164 S. W. 1 ()99'.

In trespass to try title, judgment in a previous suit against plaintiffs tending to>
show title in defendants' predecessor held not inadmissible in evidence as not purporting
to be against such plainti.ffs in their representative capacity as executors, under this
article and a:t. 3362. Dunn v. Epperson (Civ. App.) 175 8'. W. 837.

Art. 3364. [1997] [1944] Executor without bond maybe required
to give bond, when.

Independent executor.-The fact that a will appoints an independent executor will
not deprive the probate court of jurisdiction of the administration of the estate, so that
it may annul a provision of the will, or require the executor to give bond while he acts.
McAdams v. Wilson (Civ. App.) 164 S. W. 59.

Art. 3374. [2007] [1954] Executor may sell property without or

der of court, when, etc.
Cited, American Bonding Co. ot Baltimore v. Logan, 106 Tex. 306, 166 S. W. 1132'.
Will construed.-A will devising half the property to testator's Children and half to

his wife, making her executrix, and providing that all transfers by her to the children.
or any other person shall be good, without the intervention of any- court or authority,
constitutes her a trustee with power of sale, so that a conveyance thereof by her alone·
gives good title. Joyce v. Ha.gelatein (Civ. App.) 163 S. W. 356.

Marriage of executrix.-The power of an executrix, testator's widow, under a will to>
convey land, does not cease on her remarriage. Holman v. Houston Oil Co. (Civ. App.)
174 S. W. 886.

Art. 3375. [2008] [1955] Personal property reserved from sale by
will.

Ctted, American Bonding Co. of Baltimore v. Logan, 106 Tex. 306, 166 S. W. 1132.
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CHAPTER FOURTEEN

WITHDRAWING ESTATES FROM ADMINISTRATION
Art.
3384. Persons entitled to estate may cause

execu tor or administrator to be
cited, etc.

,3385. May give bond to pay debts of es

tate, etc.

Art.
3386. Bond shall be filed and recorded and

order of court thereon.
3389. Creditor whose claim has been al

lowed, etc., may sue on bond.
3392. Order discharging executor or ad

ministrator, and closing estate.

Article 3384. [2017] [1964] Persons entitled to estate may cause

executor or administrator to be cited, etc.
Withdrawing estate from administration.-Upon compliance with this article and

art. 3386, an estate may be withdrawn from administration and the court will under
article 3392 discharge the administrator so that attorney's services in resisting the dis
charge are not a liability of the estate. Dyess v. Rowe, 177 S. W. 523. And the as

signee of an heir complying with this article and art. 3385 held entitled to have an es

tate withdrawn from admtinistration. Rowe v. Dyess (Civ. App.) 177 S. W. 521.

Art. 3385. [2018] [1965] May give bond to pay debts of estate,
etc.

Withdrawing estate from administration.-Upon compliance with arts. 3384 and 3386,
an estate may be withdrawn from administration and the court will under article 3392
discharge the administrator so that attorney's services in resisting the discharge are

not a liability of the estate. Dyess v. Rowe, 177 S. W. 523. And the assignee of an

heir complying with this article and art. 3384 held entitled to have an estate withdrawn
from administration. Rowe v. Dyess (Civ. App.) 177 S. W. 521.

Art. 3386. [2019] [1966] Bond shall be filed and recorded and or

der of court thereon.
Cited, Rowe v. Dyess (Civ. App.) 177 S. W. 521.

Art. 3389. [2022] [1969] Creditor whose claim has been allowed,
etc., may sue on bond.

Cited, Sparks v. Kaufman County (Civ. App.) 194 S. W. 605.

Art. '3392. [2025] [1972] Order discharging executor or adminis
trator and dosing estate.

Attorney's servioes.-Upon compliance with arts. 3384, 3386, an estate may be with
drawn from administration a.nd the court will under this article discharge the adminis
trator so that attorney's services in resisting the discharge are not a liability of the
estate. Dyess v. Rowe (Civ. App.) 177 S. W. 523.

CHAPTER FIFTEEN

REMOVAL OF EXECUTORS AND ADMINISTRATORS

Article 3394. [2027] [1974] In what cases may be removed with
notice .

. illegality of removal order cannot be questioned.-Where a will appointing the tes
tator's wife an independent executrix was admitted to probate, one appointed temporary
administrator cannot complaln of an illegal order removing him; the wife being en
titled to administer the estate. Hall v. Davison (Civ, App.) 176 S. W. 642.

CHAPTER SEVENTEEN

ALLOWANCE TO WIDO,N AND MINOR CHILDREN

Article 3411. [2044] [1991] Allowance to be paid in preference to

other debts or charges, except, etc.
Reasonableness.-The reasonableness of allowances to the widow from the estate of

the deceased husband is not affected by the question whether the estate will ever be
sufficient to pay them. Jones v. Bartlett (Clv. App.) 189 S. W. 1107.

Administrator de bonis non.-Estate of decedent leaving widow and minor children,
consisting only of a homestead, held not subject to administration by administrator de
bonis non under Rev. St. 1911, tit. 52, cc. 17, 18, especially this article and arts. 3413,
3422. 3427. Kimmons v. Abraham (Civ. App.) 176 S. W. 671.
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Chap. 1�) ESTATES OF DECEDENTS Art. 34:20

CHAPTER EIGHTEEN

SETTING APART THE HOMESTEAD AND OTHER EXEMPT
PROPERTY TO WIDOW AND CHILDREN

Art.
3413. Court shall set apart exempt prop-

erty,' etc.
�414. Allowance in lieu of exempt articles.
3419. Sale to raise allowance, when.
3420. Property upon which liens exist shall

not be set aside, etc.
3421. When estate proves to be solvent.
3422. When estate proves to be insolvent.
3424. When homestead shall not be parti-

tioned.

Art.
3425.' When homestead may be partitioned.
3426. No distinction between separate and

community homestead.
3427. Homestead not liable for debts, ex

cept, etc.
3428. Other exempt property, liable for

what debts.

Article 3413. [2046] [1993] Court shall set apart exempt property,
etc.

3. Property exempt In general.-Where the fund due upon certificate of insurance
is exempt property; it is not subject to administration. Modern Woodmen of America
v. Yanowsky (Civ, App.) 187 S. W. 728.

5. Homestead.-Estate of decedent leaving widow and minor children, consisting
only of a homestead, held not subject to administration by administrator de 'bonis non

under Rev. St. 19111, tit. 52, co. 17, 18, especially this article and arts. 3411, 3422, 3427.
Kimmons v. Abraham. (Civ. App.) 176 S. W. 671.

Wife's partition of separate tracts owned by husband and wife at husband's death
held to have the effect of designation as part of homestead of certain tracts. Compton
v. Woodward (Civ. App.) 188 S. W. 271.

10. Conveyance or abandonment 'of homestead.-Under Const. art. 16, §§ 50, 52, and
this article and arts. 3235, 3414, and 3421-3428, inclusive, the homestead, whether dece
dent's estate is solvent or insolvent, descends to his heirs, subject to the rights of the
widow and minor children, exempt from liability for the decedent's debts, and this
status is not affected by a subsequent voluntary sale or abandonment. Hoefling v.

Hoefling, 106 T.ex. 3501, 167 8'. W. 210.

14. Priority.-Mortgage creditor of deceased who gave the mortgage before mar

riage and in which the wife did not join after marriage, held not entitled to- lien superior
to her right to an allowance under this article and arts. 3414, 3420, 3422, 3428. New
nom v. Hedeman (Clv. App.) 184 S. W. 298.

18. Necessity of order of court.-Under Const. art. 16, §§ 50, 52, and arts. 3235,
3422, 3427, 3785, 3786, a homestead, on the death of the owner, vests in his heirs free
from debts,' and the proceeds of a voluntary sale are also free from debts, though the
probate court failed to set aside the homestead under this article, notwithstanding ar

ticle 3787, declaring that the proceeds of a voluntary sale shall not be subject to forced
sale within six months after such sale. American Bonding Co. of Baltimore v. Logan,
166 S. W. 1132, 106 Tex. 306.

Where the homestead is clearly defined, so that its identity can be determined, the
actual setting apart of the homestead of an insolvent decedent by the probate court, un
der this article, is not essential to the vesting of the title thereto in the heirs. Amer
ican Bonding Co. of Baltimore v. Logan (Civ. App.) 167 S. W. 771, certified question
answered by Supreme Court, 166. S. W. 1132, 106 Tex. 30'6.

Art. 3414. [2047] [1994] Allowance in lieu of exempt articles.
Mortgage Ilen.-Mortgage creditor of deceased who gave the mortgage before mar

riage and in which the wife did not join after marriage, held' not entitled to lien superior
to her right to an allowance under this article and arts. 3413, 3420, 3422, 3428. Newnom
v. Hedeman (Civ. App.) 184 S. W. 298.

.

Sale or abandonment of homestead.-Under Const. art .. 16, §§ 50, 52, and this article
and arts. 3235, 3413, and 3421-3428, inclusive, the homestead, whether decedent's estate
is solvent or insolvent, descends to his heirs, subject to the rights. of the widow and
minor children, exempt from liability for the decedent's debts, and this status is not
affected by a subsequent voluntary sale or abandonment. Hoefling v. Hoefling, 106 Tex.
350, 167 S. W. 210.

Art. 3419. [2052] [1999] Sale to raise allowance, when.
Cited, American Bonding Co. of Baltimore. v. Logan, 106 Tex. 306, 166 S. W. 1132;

Hoefling V. Hoefling, 106 Tex. 350, 167 S. W. 210.

Art. 3420. [2053] [2000] Property on which liens exist shall not
be set aside.-No, property upon which a lien or liens have been given by
an unmarried person, or by the husband and wife acknowledged in a

manner legally binding upon the wife, or. upon which a vendors lien or
other lien or liens existing at the date of acquisition of property exists,
shall be set aside to the widow or children as exempted property or ap
propriated to make up allowances made in lieu of exempted property, or

for the support of the widow or children, until the debts secured by such
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Art. 3420 ESTATES OF DECEDENTS (Title 52

liens are first discharged, and provided that this article shall apply to all
estates regardless of whether solvent or insolvent. [Act Aug. 9, 1876,.
p. 106; Act Feb. 22, 1917, ch. 34, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.
Decisions under prior act-e-lnsotvent estate.-This article does not apply when the

estate is insolvent. Newnom =r. Hedeman (Civ. App.) 184 S. W. 298.
-- Lien g,iven before marriage.-Mortgage creditor of deceased who gave the

mortgage before marriage and in which the wife did not join after marriage, held. not
.entrtled to lien superior to her right to an allowance under this article and arts. 3413,
3414, 3422, 3428. Newnom v, Hedeman (Civ, App.) 184 S·. W. 298.

Art. 3421. [2054] [2001] When estate proves to be solvent.
Sale or abandonment of homestead.-Under Const. art. 16, §§ 50, 52, and arts. 3235,

3413, 3414, and Z421-3428, inclusive, the homestead, whether decedent's estate is solvent
or insolvent, descends to his heirs, subject to the. rights of the widow and minor chil
dren, exempt from liability for the decedent's debts, and this status is not affected by a

subsequent voluntary sale or abandonment. Hoefling v. Hoefling, 16<7 S. W. 210, 106 Tex.
350.

Art. 3422. [2055] [2002] When estate proves to be insolvent.
Construction and application.-Under Const. art. 16, §§ 50, 52, and this article and

arts. 3235, 3427, 3785, 3786, a homestead, on the death of the owner, vests in his heirs
free from debts, and the proceeds of a voluntary sale are also free from debts, though
the probate court failed to set aside the homestead under article 3413, notwithstanding
article 3787, declaring that the proceeds of a voluntary sale shall not be subject to
forced sale within six months after such sale. American Bonding Co. of Baltimore v.

Logan, 166 S. 'lV. 1132, 106 Tex. 306.
Surviving spouse, regardless of solvency or insolvency, held entitled to use home

stead exempt from forced sale for the payment of his own debts, which right ends
upon the abandonment of the homestead. Hoefling v. Hoefling, 167 S. W. 210, 106 Tex.
350. .

Under this article 'and arts. 3235, 3427, 3428, the amount received from a sale of
the homestead by the. heirs is not liable for the debts of the decedent. American
Bonding Co. of Baltimore v: Logan (Civ. App.) 167 S. W. 771, certified question answer

ed by Supreme Court, 166 S. W. 1132, 106 Tex. 306.
Estate of decedent leaving widow and minor children, consisting only of a home

stead, held not subject to administration by administrator de bonis non under Rev. St.
1911, tit. 52, cc. 17, 18, especially this article and arts. 3411, 3413, 3427. Kimmons v.
Abraham (Civ. App.) 176 S. W. 671.

Under this article, express liens on homestead give way to rights of widow and
children, unless within exceptions in section, nor does fact that lien was created on land
before marriage of owner affect priority of their claim to homestead. Investors' Mort
gage Security Co. v: Newton (Civ. App.) 184 S. W. 291.

Mortgage creditor of deceased who gave the mortgage before marriage and in which
the wife did not join after marriage, held not entitled to lien superior to her right to
an allowance under this article and arts. 3413, 3414, 3420, 3428. Newnom v: Hedeman
(Civ. App.) 184 S. W. 298.

Art. 3424: [2057] [2004] When homestead shall not be partitioned.
In general.-Const. art. 16, § 52, determ.ines the disposition of a homestead after the

death of' the owner, and determines who shall take it and their respective interests, but
not the conditions which may be imposed on the inheritance. American Bonding Co. of
:Baltimore v: Logan, 166 S. W. 1132, 106 Tex. 30:6.

Occupancy by widow.-Since, under Const. art. 16, § 52, a surviving wife is entitled
to the use and occupation of the homestead for life, the deceased husband's brothers and
sisters took- their interest therein subject to the wife's right. Allen v: Allen (Civ. App.)
158 S. W. 1049.

The court, in a partition suit by the children of a deceased husband and his sur

viving wi-fe. must set aside the homestead for the use of the wife and her minor chil
dren. Meyers v. Riley (Civ, App.) 162 S. W. 955 .

. Though plaintiff failed to establish defendant's abandonment of her homestead right,
and hence was not entitled to partition, it was proper for the court to determine the is
sue of defendant's asserted title to all the property, so that a judgment decreeing title
to each of the parties, but denying platntlrr's right to partition so long as defendant
might occupy it as a homestead, was proper. Perkins v, Perkins (Civ, App.) 166 S. W.
'915.

Proceeds of homestead.-Under Const. art. 16, §§ 50, 52, and arts. 3235, 3422, 3427,
·3785, 3786, a homestead, on the death of the owner, vests in his heirs free from debts,
and the proceeds of a voluntary sale are also free from debts, though the probate court
failed to set aside the homestead under. article 3413, notwithstanding article 3787, de

claring that the proceeds of a voluntary sale shall not be subject to forced sale within
six months after such sale. American Bonding Co. of Baltimore v, Logan, 166 S. W.

1132, 1(}6 Tex. 306.
.

Under Const. art. 16, §§ 50, 52, and arts. 3235, 3413, 3414, and 3421-3428, inclusive,
the homestead, whether decedent's estate is solvent or insolvent, .descends to his heirs,
subject to the rights of the widow and minor children, exempt from liability for the
.decedents debts, and this status is not affected by a subsequent voluntary sale or aban-
donment. Hoefling v, Hoefling, 167 S. W. 210, 10'6 Tex. 350.

.

Selection of homestead.-A surviving wife may select her homestead, not to exceed
200 acres, in any shape that she may see proper, provided she selects such lands as

ihave been impressed with the homestead character and lands contiguous thereto.
Meyers v, Riley (Civ. App.) 162 S. W. 955.
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Mortgage foreclosure.-Notwithstanding Const. art. 16, § 52, a mortgage on a home
stead dedicated by a surviving widow, who had minor children, may be ,foreclosed.
Spencer v. Schell (Sup.) 173 S. W. 867, affirming judgment (Civ. App.) 142 S. W. 111.

A�t. 3425. [2058] [2005] When homestead may be partitioned.
Abandonment of homestead.-A widow's offer to sell the property, or fact that she

was not living on the property was not an abandonment of her homestead rights, where
she had not acquired another home. Perkins v: Perkins (Civ. App.) 166 S. W. 915.

Art. 3426. [2059] [2006] No distinction between separate and
community homestead.

.

Wife's forfeiture of homestead rights.-Where a wife, without fault of the husband,
voluntarily separates from him and leaves the homestead, which is his separate p,rop
ertv or community property, she forfeits her homestead right therein. Gardenhire v.

Gardenhire (Civ. App.) 172 S. W. 726.

Art. 3427. [2060] [2007] Homestead not liable for debts, except,
etc.

In general.-The exemption provided for by Const. art. 16, § 50, applies to the home
atead while the head of the family is living, but furnishes no rule for its distribution
after his death. American Bonding Co. of Baltimore v: Logan, 166 S. W. 1132, 106 Tex.
:B06.

Under Const. art. 16, §§ 50, 52, and this article and arts. 3235, 3422, 3785, 3786, a

homestead, on the death of the owner, vests in his heirs free from debts, and the pro
ceeds of a voluntary sale are also free from debts, though the probate court failed to
set aside the homestead- under article 3413, notwithstanding article 3787, declaring that
the proceeds of a voluntary sale shall not be subject to forced sale within six months
after such sale. Id.

Under Const. art. 16, §§ 50, 52, and arts. 3235, 3413, 3414, and 3421-3428, inclusive,
the homestead, whether decedent's estate is solvent or insolvent, descends to his heirs,
subject to the rights of the widow and minor children, exempt from liability for the
<lecedent's debts, and this status is not affected by a subsequent voluntary sale or aban
donment. Hoefling v. Hoefling, 167 S. W. 210, 106 Tex. 350.

Under this article and arts. 3235, 3422, 3428, the amount received from a sale of the
homestead by the heirs is not liable for the debts of the decedent. American Bonding
Co, of Baltimore v. Logan (Civ. App.) 167 S. W. 771, certified question answered by
Supreme Court, 166 S. W. 1132, 106 Tex. 306.

Estate of decedent leaving widow and minor children, consisting only of a home
stead, held not subject to administration by administrator de bonis non under Rev. St.
1911, tit. 52, cc. 17, 18, especially this article and arts. 3411, 3413, 3422. Kimmons v.

Abraham (Civ. App.) 176 S. W. 671.

Art. 3428. [2061] [2008] Other exempt property, liable for what
debts..

Cited, American Bonding Co. of Baltimore v. Logan, 106 Tex. 3-06, 166 S. W. 1132;
-see, also, notes under article 3427.

Mortgage debt contracted before marriage.-Mortgage creditor of deceased who gave
the mortgage before marriage and in which the wife did not join after marriage, held
not entitled to lien superior to her right to an allowance under this article and arts .

. 3413, 3414, 3420, 3422. Newnom v. Hedeman (Civ. App.) 184 S. W. 298.
Where the only community property was the homestead, which the husband sold for

payment of debts of the community, such sale was not a necessary sale in a legal sense,'
:since the homestead in no event was subject to payment of the debt, Priddy v, Tabor
(Civ. App.) 189 S. W. 111.

CHAPTER NINETEEN

PRESENTMENT, ETC., OF CLAIMS AGAINST AN ESTATE
Art.
il435. Claims shall be postponed if not pre

sented in twelve months; proviso.
:3436. Claims for funeral expenses and of

last sickness to be presented in
sixty days.

:3439. Affidavit to claim.
3441. Affidavit made before whom.
3442. Allowance or approval without affi

davit, void.
:3443. Memorandum of allowance of rejec

tion .

. 3446. Claims shall be acted upon by the
court.

.

Art.
3447.
3449.

3451.

Action of the court upon claims.
When claim has been rejected the

owner may bring suit.
Costs of suit to be adjudged against

claimant, when.
Action of court on claim a .judgment,

etc.
Provisions of this chapter do not ap

ply to certain claims.
Judgment shall not be rendered in

favor of claim which has not been
presented and rejected.

3452.

3455.

3457.

Article 3435. [2068] [2015] Claims shall be postponed, if not pre
-sented within twelve months; proviso.

Cited, Gulf Nat. Bank v. Shelton (Civ. App.) 182 S. W. 337.

Claim for personal servlces.-Where personal services are rendered during Iifetfme
4)f a decedent without express agreement, bar of limitations' would be determined by
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law applicable to claims generally against estates Qf deceased persons. Henderson v.
Davis (Civ. App.) 191 S. W. 358.

Art. 3436. [2069] [2016] Claims for funeral expenses and of last
sickness to be presented in sixty days, or, etc.

Cited, Gulf Nat. Bank v . Shelton (C'iv. App.) 1.82 S. W. 337.

Art. 3439. [2072] [2018] Affidavit to claim.
CIted, Reeves v. Fuqua (C'iv. App.) 184 8. W. 682.

Art. 3441. [2074] [2020] Affidavit made before whom.
Cited, Reeves v. Fuqua (C'iv. App.) 184 8. W. 682.

Art. 3442. [2075] [2021] Allowance or approval without affidavit,
void.

I
Cited, Reeves v. Fuqua (Civ. App.) 184 s. W. 682.

Art. 3443. [2076] [2022] Memorandum of allowance or rejection.
Suit in district couM.-Under this article and arts. 3446, 3452, 3450, 3457, and 3488,

administrator's refusal to recognize a lien upon a part of land, if a money claim had
been allowed, did not authorize claimant to sue in district court to subject the land to
payment of claim. Ralston v. Stainbrook (Civ. App.) 187 s. W. 413.

Art. 3446. [2079] [2025] Claim shall be acted upon by the 'court.
Cited, Gulf Nat. Bank v. Shelton (Civ. App.) 182 s. W. 337.

Art. 3447. [2080] [2026] Action of the court upon claims.
Approval of claim.-An allowance of claim on approval by a permanent administra

trix is valid, though it was previously allowed on approval by the same person acting
under a void appointment as temporary administratrix. Reeves v. Fuqua (Civ. App.)
184 S. W. 682 .

.

Garnishment of claim.-Under this article and arts. 3447, 3452, 3458, 3459, 3464, 3466,
3467, 3470, an order allowing and classifying a claim. of the second class held not to sub
ject the executor to garnishment during the 12 months' allowed for payment, though it
be alleged the estate' is solvent. Gulf Nat. Bank v. Shelton (Civ. App.) 182 S. W. 337.

Art. 3449. [2082] [2028]
may bring suit.

Sufficiency of evidence.-Evidence in action against decedent's estate held insuffi
cient to show execution of alleged oral contract to pay for care of deceased the sum

of $30 per month, as alleged. Lans v. Bristow (Civ. App.) 188 s. W. 970.
In an action against estate of a decedent for personal services, evidence held in

sufficient to support a finding disallowing part of plaintiffs' claim. Morrison v. Brooks
(Civ. App.) 189 S. W. 1094.

.

In an action against estate of decedent, evidence sufficient to show that personal
services rendered by plaintiff during Iirettme of decedent were not rendered gratuitously,
w lth evidence of value, would support a judgment for compensation. Henderson v:

Davis (C'iv. App.) 191 s. W. 358.

When claim has been rejected the owner

Art. 3451. [2084] [2030] Cost of suit to be adjudged against
claimant, when.

Costs on appeal to county court.-In action against admdnistrator on claim, where
plainUffs had judgment below, with costs, and on appeal to county court plaintiffs had
judgment for a smaller amount, art. 2046, and not this article, applies, and defendant
was entitled to recover costs of county court. Morrison v. Brooks (Civ. App.) 189 S'.
W. 1094.

Art. 3452. [2085] [2031] Action of court on claim a judgment, etc.
Cited, Reeves v, Fuqua (Civ. App.) 184 s. W. 682.

Suit" in district court.-Under this article and arts. 3443, 3446, 3450, 3457, and 3488,
administrator's refusal to recognize a lien upon a part of land, if a money claim had
been allowed, did not authorize claimant to sue in district court to subject the land to
payment of claim. Ralston v. Stainbrook (C1v. App.) 187 S. W. 413.

Garnishment of claim.-Under this article and arts. 3447, 3458, 3459, 3464, 3466, 3467,
3470, an order allowing and classifying a claim of. the second class held not to subject
-the executor to garnishment during the 12 months allowed for payment, though it be
alleged the estate is solvent. Gulf Nat. Bank v. Shelton (Civ. App.) 182 S. W. 337.

Art. 3455. [20881 [2034] Provisions of this chapter do not apply
to certain claims,

Cited, Rowe·v. Dyess (Civ .. App.) 177 s. W. 521.

'Art. 3457. [2090] [2036] Judgment shall not be rendered in favor
of claim which has not been presented and rejected.

Jurisdiction of suits on claims.-Under this article and arts. 3443, 3446, 3452, ·3450,
and 3488, administrator's refusal to recognize a lien upon a part of land,. if a money
claim had been allowed, did not authorize claimant to sue in district court to subject
the land to payment of claim. Ralston v. Stainbrook (Civ. App.) 187.S. W. 413.

Under Con st. art. 5, § 16, this article, and art. 3206, 'held, that county court had ex

elusive, original jurisdiction of claim against admdnlstrator of deceased principal in a
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note signed by sureties and secured by mortgage, in view of art. 1843, giving right to
sue sureties alone, though one of the sureties was dead, and administration was pend
ing on his estate. Putney v, Livingston (Civ. App.) 192 S.. W. 259.

CHAPTER TWENTY

CLASSIFICATION AND PAYMENT OF CLAIMS
Art.
3458. Classification of elatms.
3459. Claims to be paid pro rata, when.
3460. Order of payment of claims.
3462. Owner of claim may obtain order for

payment, when.
3464. Exhibit of condition of estate after

. twelve months."

Art.
3466. Order for the payment of claims in

full.
3467. Order for the payment of claims pro

rata.
3470. Liability of executor, etc., for fail

ure to pay money, etc •

Article 3458. [2091] [2037] Classification of claims.
Cited, Rotan Grocery Co. v. Pate (Civ. App.) 169. S·. W. 378.

Fu neral expenses.-Others than the widow or next of kin of a deceased person may
lawfully incur expenses for the interment of his body and recover the amount of such
expenses from his estate, provided they are not mere interlopers, and the expenses are

reasonable and suitable to the est.ate, but where an under-taker procured and placed a

dead. body in a casket more expensive than the wife of deceased desired, and she im

mediately repudiated his action, and caused the body to be buried by other undertakers
in another casket, the expensive casket being stored by such other undertakers, the
first undertaker was not entitled to recover from the estate the price of the casket fur-
nished by him. Wright v. Harned (Civ, App.) 163 S. W. 685.

.

Expenses of administration.-Cost of replenishing the stock, where administratrix,
under authority of art. 3351, carries on decedent's business, is "expenses or administra
tion," entitled, under this article and art. 3460', to priority of payment over general
claims. Stoughton Wagon Co. v. S. G. Dreyfus Co. (Civ. App.) 181 S. W. 703.

Garnishment of executor.-Under this article and arts. 3447, 3452, 3459, 3464,' 3466,
3467, 3470, an order allowing and classifying a claim. of the second class held not to sub

ject the executor to garnishment during the 12 months allowed for payment, though
it be alleged the estate is solvent. Gulf Nat. Bank v. Shelton (Civ. App.) 182 S. W. 337.

Art. 3459. [2092] [2038] Claims to be paid pro rata, when.
Cited, Rotan Grocery Co. v. Pate (Civ. App.) 169 S. W. 378; Stoughton Wagon Co.

v. S. G. Dreyfus Co. (Civ. App.) 181 S. W. 703.
.

Garnishment of executor.-8ee note under art. 3458.

Art. 3460. [2093] [2039] Order of payment of claims.
Cited, Rotan Grocery Co. v. Pate (Civ. App.) 169 S. W. 378; Gulf Nat. Bank v.

Shelton (Civ. App.) 182 S. W. 337.

Expense of adminlstration.-See note under art. 3458.

Art. 3462. [2095] [2041]
payment, when.

Cited, Gulf Nat. Bank v. Shelton (Civ. App.)

Art. 3464. [2097] [2043] Exhibit
twelve months.

Owner of claim may obtain order for

182 S. W. 337.

of condition of estate after

Garnishment of executcrv-e-See note under art. 3458.

Art. 3466. [2099] [2045] Order f� the payment of claims in full.
Garnishment of executor.-See note under art. 3458.

Art. 3,467. [2100] [2046] Order for payment of claims pro rata.
Garnishment of executor.-See note under art. 3458.

Art. 3470. [2103] [2049] Liability of executor, etc., for failure to

pay money, etc.
,

Garnishment of executor.-See note under art. 3458.
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CHAPTER TWENTY-TWO

SALES
.Art.
3480. No sale without order of court.
3488. Order for sale of property mortgag

ed, etc.
3491. Citation in such case.

3496. Sale may be public or private for
cash or part credit; minimum cash
payment; lien; adequacy of price;
security.

Art .

3501. Order of court for sale of property.
3504. Executor or administrator shall not

purchase property of the estate.
3505. Bidder failing to comply with bid

shall be liable, etc.
3506. Public sale may be continued from

day to day.

Article 3480. [2113] [2059] No sale without order of court.
Jurisdiction of probate court.-Only the probate court has jurisdiction to sell, for the

payment of debts, the property of a decedent whose estate is being administered, even
where a sale of property is made necessary by a judgment of the district court in the
exercise of its auxiliary, probate jurisdiction. Lauraine v. Ashe (Bup.) 191 S. W. 563.

Art. 3488. [2121] [2067] Order for sale of property mortgaged,
etc.

Suit in district court.-See note under art. 3452;

Rights acquired by sale.-Where in foreclosure suit for protection of third person,
part of the land was ordered first sold, and thereafter judgment debtor gave a mort
gage for an unsecured indebtedness and the amount of the judgment which the mort
gagee paid, taking a transfer thereof, and after debtor's death mortgagee had property
sold by administrator, under this article, for more than the amount of the judgment,
held that equity would apply the proceeds in the manner decreed in the foreclosure, and
hence the part of the land to be sold last was free from any lien, and purchaser ac

quired all title of the debtor, but took subject to the third person's rights under the
foreclosure decree. Cole v. Lewis (Civ. App.) 159 S. W: 180.

Art. 3491. [2124] [2070] Citation in such case.

Rights ·of wife and heirs.-Neither a wife nor her heirs can be made parties to a.
sale of her interest in the com.mon property by her husband's legal representative, un

less it is rightfully taken to pay community debts, and if disposed of for any other pur
pose she is not bound thereby. Waterman Lumber {Sl; Supply Co. v. Robins (Civ. App.)
159 s. W. 571.

.

Art. 3496. [2129] [2075] Sale may be public or private for cash or

part credit; minimum cash payment; lien; adequacy of price; security.
-When it shall appear to be to the .interest of the estate, the county
judge may order a sale of real estate to be made at public or private sale
for cash, or for part cash and part credit, and if so for part cash and part
credit, then upon terms to be determined by the judge of said court; pro
vided, that one-fifth of the purchase price must be paid in cash, and the
executor or administrator shall retain a lien upon said premises to secure

the payment of the deferred payment. It must be shown, in addition to
the other requirements of the statutes of the State of Texas, that said
sale was made for a fair price, and no personal security shall be required
of the purchaser of said property, unless the county judge shall deem it
necessary. [Act Aug. 1876, p.·112, § 81; Act March 12, 1915, ch. 46, § 1.]

Explanatory.-Sec. 2 of the act repeals all laws in conflict. The act took effect 90
days after adjournment on March 2(}, .915.

Art. 3501. [2134] [2080] Order of court for sale of property.
Description of 'property.--As regards validity of the administrator's deed, the de

scription in- the probate court's orders of sale and confirmation of the sale, "810 acres,
N. Hayden survey, S. A. county," is sufficient. Holman v. Houston Oil Co. (Civ. App.)
174 S. W. 886.

.

Art. 3504. [2137] [2083] Executor or administrator shall not pur
chase property of the estate.

Purchase by admlnlstrator.-vVhere certain land (If a decedent was partitioned by
the probate court, the administrator was not bound to pay the taxes thereafter, and
could purchase the land set apart to one of the heirs at a tax sale, and such records of
administration as were not d�troyed by fire held to support a finding that the admin
istration ."ras closed before the administrator so purchased the land. Griswold v. Comer
(C'iv. App.) 161 S. W. 423.

Art. 3505. [2138] [2084] Bidder failing to comply with his bid
shall be liable, etc.

Oornplet.lcn' of sale.-A sale ordered by a probate court is not completed until the
purchaser accepts the deed and complies with the conditions of sale. Ennis & Dale v••
Cator (Civ, App.) 174 S. W. 947.
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Art. 3506. [2139] [2085} Public sale may be continued from day
to day.

Postponement order made In vacatlon.-Under Acts 12th Leg. c. 81, § 250, providing
that if the administrator shall fail to sell realty, ordered to be sold, at the time speci
fied in the, order, he shall report the facts to the court or judge, who may appoint
another day for the sale, and so on from time to time until the property is sold, an or
der postponing an administrator's sale was valid though made in vacation. Vineyard
v. Heard (Civ. App.) 167 S. W. 22.

CHAPTER TWENTY-THREE

REPORT OF SALES, ETC.
Art.
3511. Action of court on report of sale.
3512. Sale shall be. set aside, when.

Art.
3513. Conveyance of property sold.
3514. Conveyance of real estate.

Article 3511. [2144] [2090] Action of court on report of sale.
Cited, Ennis & Dale v. Cator (Civ. App.) 174 S. W. 9�7.

Art. 3512. [2145] [2091] Sale shall be set aside, when.
Purchaser's refusal to complete sale.-An order, confirming an administrator's sale

and allowing a broker a commdsston, may at a subsequent term by direct proceeding
by the administrator be vacated on the purchaser refusing to complete the purchase.
Ennis & .Dale v. Cator (Civ. App.) 174 S. W. �7.

Art. 3513. [2146] [2091a] Conveyance of property sold.
Cited, Ennis & Dale v. Cator (Clv, App.) 174 S. W. 9�7.

Art. 3514. [2147] [2092] Conveyance of real estate.
Estate conveyed, etc.-A purchaser of an estate's interest in land at an administra

tor's sale held to have acquired no title, where he knew at the time of the sale that the
intestate had conveyed the land long prior to his death by a deed of record. Louisiana
& Texas Lumber Co. v. Southern Pine Lumber Co. (Civ. App.) 171 S. W. 537.

An administrator's deed of a certain number of acres in a survey in which the es

tate has several tracts, embracing more, conveys an undivided interest, but not all the

acreage the estate owns therein, merely because the administrator thought it owned no

more 'than sold, and the figures "2,031" in the order of confirmation of sale and the ad
ministrator's deed will be considered a clerical error, where the application and order
for sale were for 2,081 acres. Waterhouse v. Gallup (Civ. App.) 178 S. W. 773.

CHAPTER TWENTY-FOUR

ENFORCING SPECIFIC PERFORMANCE OF CONTRACTS

Article 3518. [215i] [2096] Proceeding to enforce specific per
formance of bond; etc.

Variance.-In suit under this article, for specific performance of a contract for sale
of land by defendant's testatrix, where the petition alleged a misdescription in the con

tract and stated a correct description" and such allegations were shown by evidence,
there was no variance. Bender v. Bender (Civ. App.) 187 S. W. 735.

CHAPTER TWENTY-SIX

PARTITION AND DISTRIBUTION
Art.
3527. Application for partition and distri

bution.
3542. Action of court upon report of com

missioners.
3556. Surviving husband or wife may have.

partition of common property.

Art.
3557. Action of court, and bond in such

case.

3559. Common property shall be held by
executor, etc., until, etc.

3560. Joint owners with estate may have
partition.

Article 3527. [2154] [2099] Application for partition and dis
tribution.

Jurlsdlctlon.-The county court has exclusive jurisdiction in proceedings to recover

the, homestead or allowance in lieu thereof, and also to partition and distribute real
estate. McMahan v. McMahs.n (Civ, App.) 175 S. W. 157.

'
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Parties.�Where the whole estate had been converted into money as directed by the
will, which was an "independent will," and the determination of the amount to which
each legatee was entitled was a mere matter of calculation, it was not necessary that
all persons entitled to parts of the fund be made parties to an action for a legatee's in
terest, notwithstanding this article. Wells v. Margraves (Civ. App.) 164 S. W. 881.

Art. 3542. [2169] [2114] Action of court upon report of commis
sioners.

Ratification of defective partition.-Where the report of commissioners appointed by .

the probate court to partition land was not recorded, filing and recordation of report un
der a nunc pro tunc order secured nearly 50 years after report was made did not add
any legal force to action theretofore had, but where interested parties had by recogni
tion and ratification of the defective partition established equivalent of oral partition,
such proceedings of probate court and actions of parties are not, after nearly 50 years,
subject to collateral attack, and evidence held to show that the partition had been rec

ognized and ratified by: deeds and acts of ownership. Adams v. Adams (Civ. App.) 191
S. W. 717.

.

Art. 3556. [2183] [2128] Surviving husband or wife may have
partition of common property.

Power of temporary administrator.-Under this article, held that a temporary ad
ministrator appointed pending contest of a will. has the power, when so given by the
court in his order of appointment, to take possession of all common property of the es

tate and hold same in trust for benefit of those entitled until such contest is deter
mined. Huth v. Huth (Civ. App.) 187 S. W. 523.

Art. 3557. [2184] . [2129] Action of court and bond in such case.

Duty to partition.-Under this article and art. 3560, upon application for partition
by. owner of a joint' interest with estate of a decedent in any property in which admin
istration is pending, it is the duty of court to make partition between applicant and es
tate of deceased, Huth v. Ruth (Civ. App.) 187 S. W. 523.

Art. 3559. [2186] [2131] Common property shall be held by exec

utor, etc.,. until, etc.
Constitutionallty.-Appointment of a temporary administrator' to take charge of all

of community property belonging to plaintiff and estate of his deceased wife made un

der this article, held not unconstitutional. Huth v. Ruth (Civ. App.) 187 S. W. 523.

Art. 3560. [2187] [2132] Joint owners with estate may have par
tition.

Duty to partition.-See note under art. 3557.

DECISIONS RELATING TO SUBJECT IN GENERAL

Who may sue.-Where plaintiff by patrol partition accepted a tract of land in 'full
as his interest in his father's estate, he had no further interest in such estate, and
could not recover in trespass to try title involving other lands of the estate. Moore v.
Reid (Civ. App.) 186 S. W. 245.

CHAPTER TWENTY-NINE

ADMINISTRATION OF COMMUNITY PROPERTY
Art.
3592. Community property liable for com

munity debts, etc.
3594. Where there is a child survivor holds

subject, etc.
3595. Application for community adminis

tration.
3597. Inventory, appraisement, and list of

Art.·
indebtedness, sworn to- and return
ed, etc.

3598. Bond of survivor.
3599. Action of court upon inventory, etc.
3612. Persons entitled to estate may have

partition, when.
3614. Duty of guardians in such cases.

Article 3592. [2219] [2164] Community property liable for coni

munity debts, etc.
.

6. Sale and conveyance of property.-A surviving husband can convey community
'property to pay community debts, even without .administration, if he is sane and the
transaction is free from fraud. Pyle v. Pyle (Civ. App.) 159 S. W. 488.

A husband, after the death of his wife, held entitled to convey the undivided one

half interest of her son in lands which constituted part of the community estate, in
consideration of an assumption of the debt to the state for purchase money due. Morgan
v. Lomas (Civ. App.) 159 S. W. 869. .

Evidence held to show that there was a surplus of the community property after

payment of community debts and expenses of administration. Hales v. Peters (Clv.
App.) 162 S. W. 386.

'

A widow has power to sell or mortgage the community estate to payoff purchase
money notes, for which the property, which she represents as survivor, is liable, but she
cannot give notes for $600, and interest, secured by mortgage on the land and payable

786



Chap. 29) ESTATES OF DECEDENTS Art. 3592

in cash, to pay the purchase-money notes executed by her husband for less than $585,
payable in cash, or cotton in the alternative. W. C. Belcher Land Mortgage Co. v.

Taylor (Civ. App.) 173 S. W. 278.
7. -- Homestead.-A surviving husband may convey the community estate in

payment of the community debts; this right extending even to the homestead and au

thorizing' a conveyance, although the proceeds realized rrorm the sale are greatly in ex-

cess of the debts. Morgan v. Lomas (Civ. App.) 159 S. W. 86g. •

The power of the survivor of the community to sell the property to pay community
debts or to reimburse for sums paid on the debts applies to the homestead as well as

other property. Jung v. Petermann (Civ. App.) 19'4 S. W. 202.
8. -- Validity of conveyance.-A judgment confirming a conveyance of com

munity property in ostensible payment of community debts by the surviving husband"
who was insane, is not binding upon the children, where neither the court nor their
guardian ad litem knew of the husband's insanity. Pyle v. Pyle (Civ, App.) 159 s.
W.488.

Abstract of title showing that the land has been conveyed to a husband and wife.
and that subsequently the former, when a widower, conveyed, does not show clear and
merchantable title. Gaut v. Dunlap (Civ. App.) 188 s. W. 10120.

14. -- Rights and liabilities of purchasers in general.-One who purchased land
from the community administrator, knowing that the heirs claimed a half interest there
in, and agreed to settle with them for' their interest, in effect agreed; upon purchasing,
to pay such heirs the reasonable value of their one-half interest in the land, and the
children could either proceed' against the community bond or against defendant on his
agreement without first seeking a partition, and the other children were not necessary
parties to an action by a part of the children on defendant's agreement. Hales v. Peters
(Civ. App.) 162 s. W. 386.

15. -- Bona fide purchasers.-Where a town conveyed certain land in controversy
to a husband; his wife's interest was equitable only, so that her heirs by a former hus
band inherited no such interest in the land as would defeat the rights of an innocent
purchaser for value from the husband after the wife's death. Loomis v. Cobb (ClV.
Ap'P.) 159 s. W. 305.

.

16. -- Termination of power to conveY.-Where a husband died leaving com

munity property to the widow, and children, who had no separate estate, and debts of
various classes, the fact that the widow was entitled to sell community property as a

survivor of the community, and made an assignment thereof for the benefit of her hus
band's creditors, did not bar her right, as administratrix thereafter appointed, to recover

the proper-ty for administration rrorm the assignee and his vendee. Rotan Grocery Co.
v: Pate (Civ. App.) 169 s. W. 378.

19. Rights of children.-If property belonging to the community was sold by the
husband, acting as community administrator, and the proceeds invested in other land,
the Children could claim the same interest in the land r,urchased as in the original land,
and were not bound to sue on the bond of the community administrator to obtain their
rights in the community property. Hales v. Peters (Civ, App.) 162 s. W. 386.

Where the survivor of a commmnity estate paid the full value of the personal prop
erty to settle community debts, an heir of the deceased spouse could not recover anything
from the survivor on that account. Suggs v. Singley (Civ. App.) 167 s. W. 241.

Where a widow continued to live on community property, which was the homestead,
after the death of her husband, so long as her homestead existed, the children could
claim no homestead rights, and their interests were therefore subject to sale on ex

ecution. Johnston v. Rockhold (Civ. App.) 171 S. W. 282.
A son in whose name one to defraud his wife takes title to property bought with

community funds, to participate in partition of the community estate, must account for
the present value of the whole land deeded, and not merely half of it. Krenz v. Stroh
'metr (Civ. App.) 177 S. W. 178.

21. Payments to children.-A daughter having received certain real property on the
death of her mother from her father as survivor of the community, and acquiesced in a

family settlement, h'eld to have received the same in full satisfaction of her claim
against her mother's estate. Suggs v. Singley (Civ. App.) 167 S. W. 241.

Where a father at the death of his wife conveyed real estate to his children in set
tlement of their interest in community property, and they on attaining majority," rati
fied the conveyance, they had no interest in community property. Word v. Colley (Civ.
App.) 173 s. W. 629.

Deeds of portions of community estate from husband to children by first marriage
held to be presumed advancements for interests of such children in such property, and
evidence held to sustain finding of jury that such deeds were accepted in settlement of
rights of grantees in the community estate of their parents, and made an equitable par
tition of the parents' community estate between such children. Nowlin v. Clary (Crv,
App.) 178 s. W. 571.

23. Contracts.-A contract by defendant, upon purchasing land from the community
administrator, which. was the property of the community, to pay the children the value
of their interest in the community land so sold held not too uncertain to be enforced.
Hales v. Peters (Civ. App.) 162 S. W. S86.

.

Where a man and wife, having no children, acquired a community interest, by
part payment on land contract, the notice required of vendor's intention to rescind,
after the husband's death could legally be given to his widow, as survivor of the com

munity. Hughes v. Burton Lumber Corp. (Civ. App.) 188 s. W. 1022.

27. Community and separate debts.-On the death of the husband the interest of
the widow can be sold only to' pay debts of the community, under Pasch. Dig. art.
1363. Waterman Lumber & Supply Co. v. Robins (Civ. App.) 159 S. W. 360.

The survivor can be sued and property in his hands as such subjected to payment of
community debt, but. separate estate of the husband, which is also liable for payment
of such debt, cannot be reached in suit against surviving wife. First Nat. Bank of
New Boston v, Daniel (Civ. App.) 172 s. W. 747.
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,30. Reimbursement of expenditures and adjustment of equlties.-Right of surviving
husband to appropriate community property to reimburse him for paying commnmny
debts, not being a claim against minor children, may be €xercised by suit to divest title
out of them, though administration of their estate be pending, but expenditure by sur

viving husband for support of bis cbildren is not a "community debt" for whtch he can

appropriate the community property to reimburse himself. Kidd v. Prince (Civ, App.)
182 S. W. 7::.t.

31. Administration on death of both spouses.-A sale of land by an administrator
-of a wife, who was also executor of the husband, was valid, and conveyed the interest
-of both the husband and wife, where part of the money received from the sale was
used in paying community debts and the children accepted the proceeds of the property.
Vineyard v. Heard (Civ. App.) 167 S. W. 22.

,

37. Llmltatlons.-Under art. 5704, suspending limitations until qualification of ad
ministrator, a community administratrix authorized under articles 3595-35918' and 3592-
3614, to manage community estate, held not an "administratrix," so that order for her
management did not start running of statute. First Nat. Bank of New Boston v.
Daniel (CiY. App.) 172 S. W. 747.

Art. 3594. [2221] [2166] Where there is child, survivor holds sub
ject,' etc.

Sales by husband.-As surviving member of a marital partnership, a husband, on
death or insanity of a wife, may, to pay community debts, sell community property un
-der this article, without giving bond provided for on administration. Pierce Y. Gibson
(Sup.) 184 S. W. 502.

Under this article, and Const. art. '16, § 50, a deed of the husband during wife's in
sanity granting the homestead, though in consideration of, debts of the community,
without a showing of necessity thereof, is .invalid. Priddy v. Tabor (Civ. App.) 189 S.
W.111.

Art. 3595. [2222] [2167] Application for community administra-,
tion.

Llmit;::;tions.-Under art. 5704, suspending lim.itations until qualification of adminis-'
trator, a community administratrix authorized under articles 3595-3598 and 3592-3614, to
manage community estate, held not an "administratrix," so that order for her manage
ment did not start running of statute. First Nat. Bank of New Boston v. Daniel (Civ,
.App.) 172 S. W. 747.,

Art. 3597. [2224] [2169] Inventory, appraisement, and list of in
.debtedness, sworn to and returned, etc.

Effect of unsigned inventory.-Under Act Aug. '26, 1856, §§ 2, 3, 7 (see 4 Gammel's
Laws, p. 469), inventory of community property filed with authority of surviving wife,
though not signed by her, gave her authority to convey title to community land.
:Sealey v. Mutual Land Co. (Civ. App.) 184 S. W. 1073.

Art. 3598. [2225] [2170] Bond of survivor.
Cited, Pierce v. Gibson (Bup.) 184 S. W. 502.
Llmitatlons.-S'ee note under art. 3595.

Art. 3599. [2226] [2171] Action of court upon inventory, etc.
Effect of administrator's qualification upon children's rlghts.-The qualification of

the husband as community administrator, upon his wife's death did not divest the one

'half interest in the community property which vested absolutely in the children, subject
to payment of community debts. Hales v. Peters (Civ. App.) 162 S. W. 386.

Art. 3612. [2238] [2183] Persons entitled to estate may have par-
tition, when.

Cited, Hales Y. Peters (Civ. App.) 162 S. W. 386.

Art. 3614. [2238b] Duty of guardians in such cases.
Limitatlons.-See note under art. 3595.

.

CHAPTER THIRTY-ONE

COSTS

Article 3623. [2247] [2192] Shall be allowed expenses, etc.
Cited, Stoughton Wagon Co. v. S. G. Dreyfus Co. (Clv, App.) 181 S. W. 703.

Attorney's fees.-An administrator held not entitled to an allowance for fees paid
.attornevs who represented him in contest over administration and in establishing a

claimi against the estate. Dyess Y. Rowe (Civ. App.) 177 s. W. 523.
'

J88



Chap. 32) ESTATES OF DECEDENTS Art. 3638

CHAPTER THIRTY-TWO

APPEALS TO THE DISTRICT COURT
Art.
3631. Right of appeal.
3632. Appeal bond, requisites of.
3633. Bond not required of executors, etc.,

unless, etc.
:3634. Affidavit that party is too poor to

give bond.

Art.
3635. Duty of county clerk to make and

transmit transcript, etc.
3637. Duty of district clerk who receives

transcript, etc.
3638. Appeals shall be tried de novo in reg

ular order upon the docket.

Article 3631. [2255] [2200] Right of appeal.
Cited, Tompkins v. Pendleton (Civ. App.) 160 S. W. 200.

Necessity of appeal.-Under this article, a person aggrieved by the decision of a

-courrty court relating to administration of community property in which he has a joint
interest with decedent must appeal to district court of county in which administration
is pending and cannot restrain enforcement of such decision of county court. Huth v.
Ruth (Civ. App.) 187 S. W. 523.

Necessity of notlce.-Urider this article and art. 3632, and despite article 2084 no

-tice of an appeal .rrom a judgment admitting a will to probate is unnecessary, the giv
ing of the bond being sufficient. Beversdorff v. Dienger (Bup.) 174 S. W. 576, reversing
judgment (Civ. App.) 141 S·. W. 533.

Failure to offer evidence.-Where appellants did not sue to establish a will, but
were made parties to a suit brought by appellee to probate a will, when they alleged
the making of a subsequent will to that sought to be probated, appellants" failure to
.off'er any evidence would not prevent them from appealing rrorm the judgment of pro
bate under this article. Wolnitzek v. Lewis (Civ. App.) 162 S. W. 963.

Art. 3632. [2256] [2201] Appeal bond; requisites of.
Necessity of notice.-See note under art. 3631.

Sufficiency of bond.-The appeal bond in probate proceedings is payable to the county
judge, as such, and hence the fact that an appeal bond was made payable to the county
judge of the county, who was disqualified to try a probate case instead of to the special
judge appointed in his place, was immaterial, since the spectal judge would be held to
be the "county judge." Wolnitzek v. Lewis (Civ. App.) 162 S. W. 963.

Art. 3633. [2257] [2202] Bond not required of executor, etc., un

.less, etc.
Time for filing transcrlpt.-Under this article and art. 2106, held that, on an appeal

by one in her individual capacity, the transcript was filed in time when filed within 90
-davs after she filed her appeal bond, though more than 90 days after notice of appeal,
wherein she erroneously stated that she appealed as administratrix as well as' in her
individual capacity. Reeves v. Fuqua (Civ. App.) 183 S. W. 34.

Art. 3634. [2258] [2203] Affidavit that party is too poor to give
bond.

Sufficiency of affidavit.-Where one of two parties appealing from a decree admitting
.a will to probate made affidavit under this article, of inability to give a cost bond, but
failed to state diligent effort to secure a bond, and the affidavit was not signed by the
-other, such defects were not jurisdictional, and in any event were waived by failure to
raise them in the court below. Clark v. Briley (Civ. App.) 193 S. W. 419.

Art. 3635. [2259] [2204] Duty of county clerk to make and trans

mit transcript, etc.
Cited, Tompkins v. Pendleton (Civ. App.) 160 S. W. 290; Reeves v. FUqua (Civ. App.)

183 S. W. 34.

Art. 3637. [2261] [2206] Duty of district clerk who receives tran

'Script, etc.
Cited, Reeves v. Fuqua (Civ. App.) 183 S. W. 34.

Art. 3638. [2262] [2207] Appeals shall be tried de novo in regular
order upon the docket.

Nature of proceeding In district court.. -The district court, on appeal from the county
-court in proceedings for the probate of a will, tries the case de novo, and may probate
the will or declare it void. Holt v. Guerguin (Civ. App.) 156 S. W. 581, judgment re

versed, 106 Tex. 185, 163 S. W. 10, so L. R. A. (N. S.) 1136.
District court had only appellate jurisdiction to revise, declare void, or set aside or

-ders of county court, sitting in probate, relative to sale of land of minors on their guard
ian's application, and had no authority to consider facts of innocent purchasers, question
-or title, etc. Goodman v. Schwind (Civ. App.) 186 S. W. 282.

.

DECISIONS RELATING TO ApPEAL IN GENERAL

Presentation of question in county court.-Error in admitting the alleged will in evi
-dence in a will contest cannot be reviewed, where the objections to its introduction on

the ground of failure to prove that the attesting witnesses were credible and over 14
years of age, was not specifically pointed out. Tompkins v. Pendleton (Civ. App.) 160
S. W. 290.
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Art. 3640 EVIDENCE (�it1e 53

TITLE 53

'EVIDENCE

Chap.
1. Personal attendance of witnesses.
2. Depositions of witnesses.

Chap.
3. Depositions of parties,
4. General provisions.

CHAPTER ONE

PERSONAL ATTENDANCE OF WITNESSES
Art.
3640. Witnesses subpcenaed.

Art.
3647. Party may be examined as a wtt

ness.

Article 3640. [2264] [2209] Witnesses subpoenaed.
Cited, T. W. Marse & Co. v. Flockinger (Civ. App.) 189 S. W. 1017.

Art. 3647, [2271] [2216] Party may be examined as a witness.
In general.-By express provision of this article a party may, like any other person,

be examined as a witness by the opposing party. Campbell v. Peacock (Civ. App.) 176
S. W. 774.

"

CHAPTER TWO

DEPOSITIONS OF WITNESSES
A� Art
3649. Depositions of witness may be taken, 3663.

when.
3650. Notice and service thereor. • 3676.
3653. When suit has not been commenced. 3677.

Depositions by oral examina.tlon and
answer.

Objections to depositions.
Depositions to be read in evidence,

subject, etc.

Article 3649. [2273] [2218] Depositions of witnesses may be tak
en, when.

Cited, Rucker v. Carr (Civ. App.) 163 S. W. ,632.
In general.-Application for a continuance for absence of a nonresident witness not

being a statutory application under thts article and art. 1918, the discretion of the court
will not be disturbed in the absence of abuse. Kansas City.Southern Ry. Co. v. Carter
(Clv. App.) 166 S. W. 115.

Under this article and art. 3677, deposition of witness resident in county of trial held.
admissible in evidence. Rhea v. Cook (Civ. App.) 174 S. W. 892.

Art. 3650. [2274] [2219] Same subject; notice and service thereof.
SufficIency of service of citation.-Defendant cannot object to depositions taken and

used on behalf of plaintiff, on the ground that defendant had not been legally served with
citation when the depositions were taken, in that it was served in the wrong 'name. Mis
souri, O. & G. Ry, Co. of Texas v. Browning (Civ. App.) 166 S. W. 34.

Art. 3653. [2277] [2222] When suit has not been commenced.
In general.-Under this article, as to taking depositions; a deposition taken in another

action after filing the petition, in the instant action is not admissible, but can be used

only in actions filed after it was taken. Texas Rice Land Co. v. Langham (Civ. App.)
193 S. W. 473.

Art. 3663. Depositions by oral examinati�n and answer.
,

In general.-Since this and following articles do not provide for taking depositions of

parties on oral interrogatories, such interrogatories, addressed to plaintiffs, will not be

taken as confessed because of their failure to answer. Farmers' & Merchants' Nat. Bank
of Abilene v. Ivey (Civ. App.) 182 S. W. 706.,

Art. 3676. [2289] [2235] Objections to depositions.
ApplicatIon of' artlcle.-'l'he, statutory rule that objections to the manner and form

of taking depositions, not made by motion to quash prior to the trial, are waived cannot

be invoked against one who is offering the evidence. Putnam Land & Development Co.

v. Elser (Civ. App.) 159 S. W. 190.
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Chap. 2) EVIDENCE Art. 3677

Time for obJection.-Objections that answers to questions in a deposition are not re

sponsive must be taken before announcement of ready for trial. E. R. & D. C. Kolp v.

Brazer (Civ. App.) 161 S. W. 899.
When not urged by motion before announcing ready for trial, an objection that an

swer to a question in a deposition was not responsive was waived. Hanover Fire Ins.
Co. of New York v. Huff (Civ. App.) 175 S. W. 465.

Enumeration of objectlone.c-An admission by a party in an ex parte deposition is not
as binding as an admission in pleading, but may be explained by showing that the wit
ness was insane when his answers were taken, without raising the issue of insanity by
any pleading, or first moving to suppress the deposition, etc. Kellner v. Randle (Civ.
App.) 165 S. W. 509.

Grounds of objection.-The fact that depositions were sworn to as true to the best
of deponent's knowledge and belief, instead of absolutely, held no ground for suppressing
the depositions, especially where the answers themselves were direct and positive state
ments, and in no sense the opinion of the witness or based on hearsay. Senter v. Teague
(Clv. App.) 164 s. W. 1045.

A deposition will not be suppressed because counsel for the adverse party was not
present at the taking of the deposition, where it does not appear that any harm thereby
resulted to such party. Leventhal v. Hollamon (Civ. App.) 165 s. W. 6.

Under this article, a motion to suppress depositions on the ground that notice of the
filing of interrogatories for the purpose of taking depositions was not served with the
citation could be denied, where not made until the second term after the depositions were

filed. Missouri, O. & G. Ry. Co. of Texas v. Browning (Civ. App.) 166 S. W. 34.
A deposition cannot be excluded from evidence merely because it was in the posses

sion, with the permission of the court, of the attorneys for one of the parties tor- one

night. Arno Co-operative Irr. Co. v. Pugh (Civ. App.) 177 s. W. 991.
Where, X-ray photographs were made exhibits to a deposition in a personal injury

case, but were unnecessary to a proper understanding of the deposition, it was not error
to refuse to suppress such depositions on the ground that they were unintelligible without
the exhibits. San Antonio & A. P. Ry. Co. v. Stuart (Civ. App.) 178 s. W. 17.

It is not ground for suppressing a deposition that the attorney of the party taking it,
before doing so, merely submitted to the witness certain private interrogatories and had
him put his answers in writing. Da Moth & Rose v. Hillsboro Independent School Dist.
(Civ. App.) 186 S. W. 437.

-- Disqualification of officer.-That an officer taking depositions had represented
deponents as attorney in other suits is not ground for quashing them. Jones v. Nix (Civ.
App.) 174 s. W� 685.

-- Ce·rtificate of officer.-The absence of the seal on the envelope in which deposi
tions were returned is not a ground for suppressing the depositions; the seal being im
printed where the omcers certified to the deposition proper. St. Louis, B. & M. Ry, Co.
v. Jenkins (Civ. App.) 163 S. W. 621.

Failure of witness to answer, Irresponsive answers or failure to take answers
of all wltnesses.-Where cross-interrogatory is not answered, deposition should be sup
pressed, whether .omission is fault of witness or of officer taking deposition, and hence
evidence of notary taking deposition that, if any question were not fully answered, it was
due to his own inadvertence, was inadmissible. Rotge v. Simmler (Civ. App.) 176 S.
W.614.

Failure of witness to answer a cross-interrogatory is ground for suppressing the dep
osition if the question is important. Da Moth & Rose v. Hillsboro Independent School
Dist. (Civ. App.) 186 S. W. 437.

.

Withdrawal of deposition for correction.-The court may return a deposition to the
officer in a sister state. taking it to enable him to make his certificate attached thereto
conform to the facts and the law. National Surety Co. v. American Compound Door Co.
(Civ. App.) 158 S. W. 1177.

Discretion of trial court..-Denial of a motion to suppress a deposition will not be
reversed on appeal', in the absence of a showing of abuse of discretion. Missouri, O. &
G. Ry. Co. of Texas v. Love (Civ. App.) 169 S. W. 922.

Art. 3677. [2290] [2236] Depositions to be read in evidence, sub
ject, etc.

In general.-A party taking a deposition, on its being offered in evidence by the ad
verse party, is not estopped from objecting to answers to interrogatories. Magee v. Paul
(Civ. App.) 159 S. W. 325.

Where a deposltton is offered in evidence, it Is evidence of the party offering it,
though taken at the instance of the adverse party. Id.

In a suit on a vendor'S lien note, in which the holder of a companion note intervened,
the depositions of the vendee and intervener showing the facts as to the indorsements
and transfers of intervener's note were properly admitted; there being nothing to show
that the trial court considered the depositions of one of the parties as against the other.
Smith v. Cooley (Civ. App.) 164 S. W. 10"50.

Under this article and art. 3649, deposition of witness resident in county of trial held
admissible in evidence. Rhea v. Cook (Civ. App.) 174 s. W. 892.

Where testimony by deposition was not material under the allegations of the peti
tion on file at 'the time the deposition was taken, but found support in the allegations of

'an amended petition thereafter filed, the rejection of the testimony was not called for.
Houston Packing Co; v. Dunn (Civ. App.) 176 S. W. 634.

Where exhibits to depositions are identified with certainty, they are admissible, al
though not inclosed with the depositions. San Antonio & A. P. Ry. Co. v. Stuart (Civ.
App.) 178 S .. W. 17.

That an answer to an interrogatory is responsive does not render admissible that por
tion of the answer which is hearsay. Fox v. Houston & T. C. Ry. Co. (Civ. .App.) 186
s. W. 852.
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Under this article and articles 7778, 7779, as to trial or right of property, depositions.
taken by claimants held to be in claimant's suit, although entitled in original suit.
Dawedoff v. Hooper (Civ. App.) 190 S. W. 522.

Witness present at trial.-Unless an abuse of the discretion of the trial court appears,
a refusal to quash a deposition because the witness whose deposition was taken was.

present will not be reviewed. Holt v. Guerguin, 106 Tex. 185, 163 S. W. 10, 50 L. R. A.
(N. S.) 1136, reversing judgment (Civ. App.) 156 s. W. 58l.

Former sult.-Under Rev. St. 1895, arts. 2273, 2290, a deposition of the alleged testa
trix taken before her death in a suit to set aside a deed cannot be read in a proceeding
for the probate of her will. Rucker v. Carr (Civ. App.) 163 S. W.· 632.

A deposition taken in a suit was not admissible in a suit other than the one in which
it was taken. Castleberry v. Bussey (Civ. App.) 166 S. W. 14.

Cross-I nterrogatories.-It is not ground for objection to a cross-interrogatory, elicit-
.

ing an opinion, that it did not state sufficient facts on which to base an opinion; all the
facts having been stated and the witness qualified in the direct interrogatories. Da.
Moth & Rose v. Hillsboro Independent School Dist. (Civ. App.) 186 s. W. 437.

CHAPTER THREE

DEPOSITIONS OF PARTIES
Art.
3679. Party may take his own deposition.
3680. May take deposition of adverse

party.

Art.
3685. Refusal to answer, etc.'

Article 3679. [2292] [2238] Party may take his own deposition..

Interrogatories must be written.-Under tit. 53, c. 3, written interrogatories must be
filed as a prerequisite to taking the depositions of a party to the suit. Farmers' & Mer
chants' Nat. Bank of Abilene v. Ivey (Civ. App.) 182 S. W. 706.

What not ground for auppr-easf nq.s=T'he fact that the plaintiff, who was subpcenaed
• by the defendant, disobeyed the subpcena is not sufficient ground for the suppression of

his deposition, where no attachment was requested. Leventhal v. Hollamon (Civ. App.)
165 s. W. 6.

Art. 3680. [2293] [2239] May take deposition of adverse party.
Bill of discovery.-Vernon's Sayles' Ann. Civ. St. 1914, arts. 3679-3686, giving a party

the right to examine the opposite parties as witnesses to secure information for main
taining an action or defense, superseded the bill of discovery as known to equity prac
tice. Farmers' & Merchants' Nat. Bank of Abilene v. Ivey (Civ. App.) 182 s. W. 706.

Examination of party.-Where plaintiff claimed under a conveyance of land which
a debtor received in exchange for his homestead, made within six months after ex

change, and defendant claimed by purchase at a sale under a judgment against the debt
or, plaintiff may be interrogated as to whether he holds the land for the debtor. Witt
v, Teat (Civ. App.) 167 S. W. 302.

Art. 3685. [2297] [2243] Refusal to answer, etc.
Cited, Texas & P. Ry. Co. v. Sherer (Civ. App.) 183 s. W. 404 (in dissenting opinion).
T<,lking interrogatories as confessed.-Where complainants did not refuse to answer

certain interrogatories as certified bY..
.....
the notary, the court did not err in permitting com

plainants to testify, and in not regarding the interrogatories as confessed. Connell v.

Nickey-(Civ. App.) 167 s. W. 313.
Under this article answers to oral interrogatories cannot be taken as confessed be

cause of party's failure to answer them. Farmers' & Merchants' Nat. Bank of Abilene v.

Ivey (Civ, App.) 182 s. W. 706.

CHAPTER FOUR

GENERAL PROVISIONS

Art.
3687.
3688.
3689.

Common law rules of evidence.
Color or interest does not disqualify,
Husband or wife not disqualified, ex-

cept, etc.
In actions by or against executors,

etc., certain testimony not allowed.
Copies of records of public officers

and courts to be prima facie evi
dence.

Copies and certificates from certain
officers are evidence.

Notarial acts and copies thereof are

evidence.
In suits against delinquent officers,

3690.

3694.

3696.

3697.

3698.

Art.

3700.

3703.

3707.

3708.

3710.

transcript from comptroller's office.
is evidence.

Recorded instruments admitted in
evidence without proof, when.

Transcribed records, certified copies
of, evidence, etc.

Certified copies from heads of de

partments, evidence.
Assessment or payment of taxes may

be proven, how.
Execution of notes and other instru

ments presumed, unless, etc.
Suit on sworn account.
Records of corporation are evidence.

3712.
3713.
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Chap. 4) 'EVIDENCE (Introductory) Art. 3687

Article 3687. [2299] [2245] Common law rules of evidence.
COMMON LAW RULES OF EVIDENCE

INTRODUCTORY

I. Oompetency of Evidence in General
1. Nature and source of evidence in general.-Testimony of a witness that a conver

sation between buyer and seller, whom he could not positively identify, when the con
tract was claimed to have been made, was substantially as testified to by the seller, held
improperly excluded. Stafford v. Patterson & Nelson (Civ. App.) 184 S. W. 1095.

Consignee, in suit against carrier for negligent damages to goods, may show his own
efforts to minimize damage. Houston, E. & W. T. Ry. Co. v. Brackin (Civ. App.) 191
S. W. 804.

2. Results of tests, examinations and experf ments.c-A party seeking to Introducafn
evidence public documents showing results of experiments must show that the conditions
under which the experiments were made were similar to the conditions involved in the
case. Texas & P. Ry, Co. v. Graham & Price (Civ. App.) 174 s. W. 297.

Evidence, in a passenger's action for injuries as to experiments by witness under
substantially similar conditions, held, admissible. Ft. Worth & D. C. Ry, Co. v. Yantis
«nv. App.) 185 s. W. 969.

2Yz. Telephone conversations.-In an action on a fire policy, evidence of a telephone
request upon the agent of the insurer to change the location of the policy held admissi
ble. Delaware Ins. Co. v. Walla:ce (Civ. App.) 160 S. W. 1130.

In action on assigned policy, evidence that insured telephoned office of insurer's agent
and told some person there of the transfer held competent, though the witness did not
know to whom insured was talking. Northern Assur. Co., Limited, of London v. Morrison
(Civ. App.) 162 S. W. 411.

Statements made over the telephone, by the driver of an automobile which struck
plaintiff, that he had bought the car, held admissible as to his intention to purchase it.
Olds Motor Works v. Churchill (Civ. App.) l7'5 S. W. 785.

3. Testimony by a witness as to his Intent, motive or condition of mind.-In an ac

tion for damages for mental anguish caused by the negligent failure to deliver a tele
gram to plaintiff's sister, which prevented the sister from being present with plaintiff
immediately arter her husband's death, evidence by plaintiff of her mental condition
when the message was sent was admissible on the question of the necessity of her
sister's presence. Western Union Telegraph Co. v. Mooney (Civ. App.) 160 S. W. 318.

Where newspaper market quotations were admitted in evidence to prove market
value, witnesses were properly permitted to testify that they relied upon such newspaper
quotations; it being admissible upon the issue of the credit to be given the quotations.
Houston Packing Co. v. Griffith (Civ, App.) 164 S. W. 431.

On the issue of abandonment of homestead by moving to another place, the owner

may testify as to his intention to return. Parker v. Schrimsher (Civ. App.) 172 S. W.
165.

In an action, against a sleeping car company for loss of passenger's clothes, testi
mony of plaintiff as to mental anxiety or fear which was in fact unfounded held inad
missible. Pullman Co. v. Moise (Civ. App.) 187 S. W; 249.

4. -- Execution and delivery of cOQtracts and conveyances.-On the issue wheth
er a deed absolute in form is, in fact, a mortgage, the grantor may testify whether the
deed was executed to secure a debt, but not that he did not intend to execute a mort
gage. Kidd v. Sparks (Civ. App.) 167 S. W. 799.

A conveyance by defendant canal corporation of its canal bed, not being ipso facto
an abandonment of such land, testimony of its officers that there was no intention to
abandon was admissible. Lawson v. Port Arthur Canal & Dock Co.' (Civ. App.) 185 S.
W.600'.

In suit on note executed by defendant to own order and indorsed in blank, evidence
or defendant that he never intended to put it into circulation at all was admissible

•

against pla.irrtiff, who took after maturity. Kanaman v. Gahagan (Civ. App.) 1t!5 S. W.
{l19.

Where defendant fire Insurance company claimed that a policy had been canceled
by mutual consent in a conversation between its agent and assured, the assured's ex

planation that he understood the policy was void only during certain foreclosure pro
ceedings is admissible where the conversation was somewhat ambiguous. Glens Falls
Ins. Co. v. 'Walker (Civ. App.) 187 S'. W. 1036.

10Yz. Testimony of agent as to agency.-Testimony of agent is competent to prove
parol agency, or to establish nature and scope of authority. Alamo Live Stock Com
mission Co. v. Heimer (Civ. App.) 192 s. W. 591.

11. Testimony as to character or reputation.-Where the only reputation plaintiff
had in any particular locality was formed in a certain county, evidence of his reputa
tion there four or five years before trial was not incompetent, especially where there
was nothing to indicate, that his reputation had since changed for the better. Clark v.

Hendricks (Civ, App.) 164 S. W. 57.
12. Evidence admissible by reason of admission of similar evidence of adverse

party.-Plaintiff having, without objection, testified to a matter pertinent to the issue,
it was not error to permit another witness for plaintiff to testify to the same matter.
Lattimore v. Puckett & Wear (Civ. App.) 161 S. W. 951.

In an action against a physician for malpractice, it was not an abuse of discretion
to refuse to permit defendant's witnesses to illustrate with a manikin, the proper meth
od of delivering a child, though similar evidence, offered by plainUff, had been previous
ly admitted. Lee v, Moore (Civ. App.) 16-2 S. W. 437.

In an action for injury to realty by the construction and operation of railroad yards,
in which a witness for plaintiff was asked why the house was vacant, and replied that
he was told that they wanted too much rent for it, derendants counsel could ask
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Art. 3687 (Introductory) EVIDENCE (Title 53

whether the witness was told why they wanted too much rent for It. Houston Belt &
Terminal Ry. Co. v. Wilson (Civ. App.) 165 S. W. 560.

Where, in an action for injuries to a brakeman, defendant offered proof that he was
discharged by his former employer for intoxication, plaintiff was entitled to inlroduce a

service letter given him by such employer, reciting that he had resigned and that his
services were generally satisfactory. Missouri, O. & G. Ry. Co. of Texas v. Love (Clv.
App.) 169 S. W. 922.

Where the question of a parol trust was in issue, one party, having introduced evi
dence of declaration of the deceased grantor, cannot complain that the other introduced
similar evidence. Hambleton v. Southwest Texas Baptist Hospital (Civ. App.) 172 S.
W.674.

.
..

Where a telegraph company made a telephone company its agent for delivery of a

message, and parts of conversations between the agent and employes of the companies
were received, the whole of such conversations should be received. Western Union
Telegraph Co. v. Oakley (Civ. App.) 181 S. W. 507.

11. Oompetency of Wunesee«

14. Knowledqe or means of knowledge of facts, as affecting capaclty.-In an action
against a carrier for conversion, testimony that witness could enumerate articles packed
for shipment, and was present and helped pack the goods, held to qualify her to testify
as to identity of property. Pecos & N. T. Ry. Co. v. Porter (Civ. App.) 183 S. W. 98.

15. Age and maturity of mlnd.-See C. C. P. art. 788, and notes.
The determination of the competency of children to testify will not be disturbed

unless an abuse of discretion is shown. Finch v. State, 71 Cr. R. 325, 158 S. W. 510'.
18. Infamy or conviction of crlme.-See C. C. P. art. 788, and notes.
The deposition of a witness whose conviction for murder was suspended by appeal

at the time of the taking of the deposition becomes incompetent for use at a trial after
such conviction has been affirmed. Berry v. Godwin (Civ. App.) 188 S. W. 30.

One who has been convicted of murder is incompetent as a witness, although he Is
plaintiff in an action of trespass to try title to land which he claims as a home
stead. Id.

23. Fiduciary or contract relations In gerteral.-An arbitrator is a competent wit
ness to show what was in controversy before the arbitrators, what matters entered
into their decision, and whether they were fair and impartial. Holcomb v. Blankenship
(Civ. App.) 180 S. W. 918.

24.' Communications to or advice by attorney or counsel.-Where, in an action on

a. contract, an attorney's fidelity, in the transaction in which such contract was ex

ecuted, was attacked, the attorney could testify to the facts so far as necessary to de
fend his character, notwithstanding the rule against the disclosure of confidential com

munications. Smith v. Guerre (Civ. App.) 159 S. W. 417.
Where defendant sought to rescind the contract of her deceased husband sued on,

and also attacked the fidelity of her husband's attorney in negotiating the contract
letters written the attorney by the husband prior to the negotiations leading up to the
contract, held not competent under the rule that an attorney may disclose confidential
communications where his fidelity is attacked. Id.

27. -- Subject-matter of communications or advice in general.-Statements con

tained in a letter written hy a client to his attorney; which were to be used as answers

to tnterrogatortes and evidence upon the trial of the case were not privileged. League
v. Galveston City Co. (Civ, App.) 192 S. W. 350.

30. -- Confidential character of communlcattcns or advlce.-Communications by
an injured person to an attorney employed to get a settlement from, the railroad com

pany held not confidential. Texas & P. Ry, Co. v. Spann (Civ. App.) 173 S. W. 600.
31. -- Communications through or In presence or hearing of others.-The testi

mony of an attorney as to what took place· at a meeting between him, his client, a
•

third person, and the third person's attorney was not incompetent as relating to a con

fidential communication in a suit between his client's heir and the third person, based
on a contract executed at such a meeting. Smith v. Guerre (Civ. App.) 159 S. W. 417.

Statements by accused while carrying on a. general conversation in the presence of
his attorney and a third person are not privileged communications. Johnson v. State.
76 Cr. R. 346, 174 S. W. 1047.

A communtcatton to an attorney was not a prtvlleg'ed one, where the parties had
the same attorney and made communications in the presence and hearing of all for the
tr.rormatton of all. Minor v. Bishop (C'iv. App.) 180 S. W. 909.

32. Persons entitled to assert privilege.-A client's privilege as to confidential com

munications between him and his attorney may be claimed by his heir in a proper case

until waived. Smjth v. Guerre (Civ. App.) 159 S. W. 417.
34. Opinion and expert testlmonY.-The action of the trial court in admitting wit

nesses as competent to testify as to market value will not be revised in an appellate
court, so long as reason has been exercised. Houston Packing Co. v. Griffith (Civ.
App.) 164 S. W. 431.

Competency of a witness to testify as an expert is for the trial court, and its deci
sion will not be disturbed unless manifestly wrong. Texas & P. Ry, Co: v. Martin
Bros. (Civ, App.) 175 S'. W. 707.

III. Demonstrative l!Jvidence

37. Wounds and other InJurles.-Exhibition of injured leg to the jury held proper to
show the extent of the injuries. Texas Traction Co. v. Scoggins (Civ. App.) 115 S. W.
1128.

38. Compelling person Injured to submit to examination by physlclans.-Where
plaintiff removed dark glasses from his eyes and submitted them to the inspection of
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the jury, he thereby waived the inviolability of his person, and it was error to refuse
-defendant's request for an inspection by experts. Galveston, H. & S. A. Ry. Co. v.

Chojnacky (Giv. App.) 163 S. W. 100.1.
In a personal injury action, the refusal of the court to appoint a committee of

physicians to examine plaintiff held not error. Chicago, R. I. & G. Ry, Co. v. Pember
ton (Civ. App.) 170 S. W. 108.

In a personal injury action, the refusal of the court to compel plaintiff to submdt
to an X-ray examination held not an abuse of discretion. International & G. N. Ry. Co.
v, Bartek (Civ. App.) 177 S. W. 137.

Whether a proper physical examination can be made before the jury is to be de
termined by the nature of the injuries and defendant is entitled to such examination,
where the injuries have been exhibited to the jury, and where no suggestion that plain
Uff will indicate pain has been made. San Antonio & A. P. Ry, Co. v. Stuart (Civ. App.)
178 S. W. 17.

In an action for injuries, it was not error to refuse an examination of plaintiff's leg
except separately by derenda.nts. expert witnesses before the jury, where such witnesses
bad already examined pla.irrttff. Id.

41. Articles subject of or connected with controversy.-The shoes which plaintiff
wore when injured by the coming off of a belt while he was putting it on, being in the
.same condition as at the time of the accident, are admissible. Memphis Gotton Oil Co.
v. Tolbert (Civ. App.) 171 8-. W. 30!)1.

-

43. Writings submitted for compC\.rison.-A signature cannot be proved by compari
-son when the signature is not before the court. Robertson v. Talmadge (Civ. App.) 174
s. W. 627.

A disputed handwriting may not be compared by the court or jury with other writing
'used as a standard, unless the genuineness of the standard is admitted or has been es

tablished by clear proof. Cow Boy State Bank & Trust Co. v. Roy (Civ. App.) 174 s.
W.647.

In action for goods sold, where defendant denied ordering the goods or signing the
-eontract, a letter written by defendant and bill of lading with his signature held prop-
-erly admitted in evidence as a standard of comparing his signature. Foutz & Zinkler
v. Western Picture Frame Co. (Civ. App.) 180 S. W. 943.

Where the original petition bearing- the signatures of attorneys is not in evidence,
the attorneys' signatures thereto cannot be considered as evidence that they are the
.same persons who wrote a letter notifying the defendant of the death of the plaintiff's
intestate. Grand Fraternity v. Mulkey (Civ. App.) 185 S. W. 582.

IV, Documentary Evidence

47. Admlsstblflty of public or official records 'and certificates In general-Notice of
view by jl1ry-Maps.-A map from the land office was admissible in an action to define
boundaries, though made subsequent to the b€ginning of the action. Thatcher v. Mat
thews (Civ. App.) 183 S. W. 810.

Recently made maps and plats of lands are of no value in determining a boundary
existing' 60 years before, such boundary being the bank of a river shown to have shifted
since the grant. crosby v. StelVens (Civ. App.) 184 S. W. 705.

50. -- JUdicial acts and records In general.-Where defendant asserted plaintiffs'
'title was divested by a sale by their guardian during their minority, evidence of the
minutes of the probate court and the deed of the guardian are admissible. Shields v.

Perrine (Civ. App.) 181 8. W. 232.
In suit by heirs for recognition as stockholders, documentary .evidence that share is

sued to plaintiffs' ancestor was among assets of New Orleans decedent and had been
sold pursuant to order of court, held admissible on issue whether plaintiffs' ancestor
disposed of stock. Gondit v. Galveston City Co. (Civ. App.) 186 s. W. 395.

52. -- Records of justices of the peace.-In an action on a note, held error to
admit as evidence the bond upon appeal from the justice's court. Wilson v. Thompson
(Civ. App.) 186 S. W. 77.3.

55. -- Records and returns of surveyors.-Field notes of subsequent surveys by
a surveyor, not shown to have had any knowledge of the location of the original lines
or corners, are inadmissible to show by their calls for the original surveys the location
of the lines and corners thereof. State v. Dayton Lumber Co. (Civ. App.) 159 S. W.
391.

Field note t-ook admitted by agreement of parties, so far as it related to certain
surveys, should have been considered by the court in passing on the issues. Crews v.
Powers (Civ. App.) 184 S. W. 363.

It was error to admit against objection, as evidence of a boundary line, a report to
commissioners' court of a survey, where neither objector nor anyone under whom he
claimed had anything to do with the report. Petty v. Wilkins (C'iv. Ap'P.) 190 s. W.
531.

In a boundary case record of a certificate in the Spanish language, properly trans
lated, shown to be made by original surveyor of grant under which 'defendant claimed,
which stated the location of a point designated on a map, held not admissible. Dunn
v. Land (Civ. App.) 193 S. W. 698.

In a boundary dispute, action of trial court in permitting plaintiff to read from a

memorandum book, of the county surveyor, containing data of applications to purchase
school lands, memoranda concerning applications by defendant to purchase portions of
sections, which was the register provided for in articles 3894 and 3895, Rev. St. 1879,
held erroneous. Id.

56. -- Records kept by United States officers in general.-In an action for con

version by a carrier on refusal of the shipper to pay an excessive freight rate, the award
of the Interstate Commerce Cornmdsslon, determining the proper rate for the shipment,
was admissible in evidence. Pecos & N. T. Ry. Co. v. Porter (Civ. App.) 183 S. W. 98.
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62. Admissibility of transcripts and certified coples-e-Anclerrt instruinent.-Certified
copies of ancient instruments are entitled to the same weight as the ancient instruments
themselves. Huling v. Moore (Civ, App.) 194 S. W. 188.

63. -- Judicial records and proceedings in general.-A copy of an order of a

court authorizing the receiver of a national bank to sell the assets of the bank, au

thenticated by the Comptroller of the Currency, as required by U. S. Compo St. 1901, P.
669, § 884, but which order was never recorded or made a minute in any court, is inad
missible to' establish such order as an order of a court of record. Tourtelot v. Booker
(Civ. App.) 160 S. W. 293.

.

Records of the courts of a sister state may be proved by copies thereof authenti
cated as required by U. S. Compo St. 1901, p. 677, § 905, or by copies duly examined by
some witness, but it must first be shown that an order has been entered of record be
fore proof thereof can be made in any of these forms. Id.

A certified copy of an unsigned report of commissioners to partition land held ad
missible, in connection with other evidence in trespass to try title, to show partition.
Robertson v. 'I'a.lma dge (Civ. App.) 174 S. Y'il. 627.

72. Admissibility of private writings and documents In 9j&neral.-In action on ac

cident policy, physician's certificate that death was caused by paralysis of the heart
due to tetanus held admissible to show compliance with requirement of policy as to fur
nishing notice of the accident, with full particulars thereof. Commonwealth Bonding &
Casualty Co. v. Hendricks (Civ. App.) 168 S. W. 1007.

73. -- Corporate records and proceedings.-In an action against a corporation
for the balance due on its own stock purchased efrom plaintiff, where the defense was
ultra vires, held, that the corporate records as to the written authority of its president
to purchase the stock were admissible as showing whether authority had been given to
him, but not as a conclusive circumstance on that issue. W. R. Case & Sons Cutlery
CO. V. Folsom (Civ. App.) 170 S. W. 1066.

In an action for wood sold f. O. b. cars at A., in the absence of evidence as to the
correctness of the statement in freight bills of the railroad as to the number of cords
of wood on arrival at H., the exclusion of such bills was proper. McLaughlin v. Terrell
Bros. (Civ. App.) 1791 S. W. 932.

In suit to enforce materialman's claim against corporation, exclusion of its by
laws specifying powers of its president, who made the contract sued on, held erroneous.
Cleburne St. Ry. Co. v. Barber (CiY. App.) 180 S. W. 1176.

75. Admissibility of conveyances, contracts and other instruments.-In action for
commission by party employed to sell land, where owner did not deny he executed deed
to purchaser procured by plaintiff, and evidence was sufficient to show delivery, such
deed was admissible to show owner accepted purchaser procured by plaintiff and deliv
ered a deed to him. Black v. Wilson (Civ, App.) 187 S. W. 493.

In trespass to try title, where plaintiff claimed under a deed which had previously
in another action been held valid, the description of which' applied on the ground to the
land sued for, the deed was admissible. Hays Y. Hinkle (Civ. App.) 193 S. W. 153.

76. -- Relation to matters in controversy in general.-In action for broker's com

mission, deeds which would not disprove anything testified to by the purchaser pro
cured by plaintiff, and had no tendency to show that plainUff was not the procuring
cause of sale, held properly excluded. Black V. Wilson (Clv, App.) 187 S. W. 493.

77. -- Recitals of fact in g'eneral.-A deed contained in an abstract of title which
recites that grantors are the only heirs of the immediate preceding grantee and title
holder upon the public records would not be a sufficient showing that the purported heirs
are in fact heirs. Sparkman V. Davenport (Civ. App.) 160 S. W. 410.

Recitals as to payment of the purchase price in deeds under which defendants
claimed might be considered in connection with other circumstances as tending to show
payment. Sullivan V. Fant (Civ. App.) 160 S. W. 612.

A ·statement in a deed, such as that the grantor was a married woman, held admis
sible for the purpose of identification, and to establish relationship, pedigree, etc. Hill
& .Jahns v. Lofton (Civ. App.) 165 S. W. 67.

Where, in trespass to try title, the issue involved was the location of the old bed of a

river, and defendant claimed under a town to which a grant was made, bounded by the
old bed, a statement in a deed executed by the town with reference to the location of
the old bed was admissible. Stevens v. Crosby (Civ. App.) 166 s. W. 62.

A recital in conveyance by a husband that the land in question was not his home
stead is competent evidence to show that at the time of the 'conveyance it had not been
claimed by him as such. .Johnson Y. Conger (Civ. App.) 166 S. W. 405.

.

Recitals in proof of loss of land certificate and in an instrument transferring such
certificate held admissible to prove that vendor claimed to own the land. Dunn V. Ep-
person (Civ. App.) 175 s. W. 837.

.

Such recitals held admissible to prove title of plaintiffs' predecessor. Id.
In action to recover for cars of wood sold f. o. b. A., exclusion of original freight bills

of railroad to show number of cords of wood received in each car by defendant at H.
held proper. McLaughlin v. Terrell Bros. (Civ. App.) 179 S. W. 932.

In trespass to try title to land sold. under nonjudicial foreclosure of deed of trust
which provided that trustee's deed should be evidence that trustee had legally executed
trust, the deed established prima facie the posting of necessary notices. Adams v. Zell
ner (Sup.) 183 S. W. 1143.

An ancient deed is not proof of the fact recited of the grantor qualifying as survivor
of the marital partnership; this presumably being a matter which can be shown by the
court records of the proper county. Ketchum v. Boggs (CiY. App.) 194 S. W. 201.

79. -- Nature of Instruments In general.-In suit against attorney to recover

amount realized by him in dealing with notes entrusted to him by clients, defendants in
former suit, instrument, signed by plaintiff in former suit, which purported to "gi'Ve.
grant and will" notes to daughter, defendant in such suit, a plaintiff herein, held admis
sible. Padgett v. Hines (Civ. App.) 192 S. W. 1122.

A purported will which was never probated is inadmissible in evidence. Jung v. Pe
termann (Civ. ,App.) 194 S. W. 202.
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85. -- Documents Insufficient or Incomplete when standing alone.-Where a deed'
showed no ambiguity on its face, held error to exclude it on the assertion of counsel that
there was no survey, plat, or streets, such as those given in the description; the burderu
of proving these facts being on subsequent purchasers claiming that the deed was insuf
ficient. Young v. Gharis (Civ. App.) 170 S. W. 796.

87. Admissibility of books of ac<:ount.-Where, in an action for gravel sold and deliv
ered, a witness testified that the books of the seller would show the price and the num

ber of pounds per cubic yard agreed on, and defendant showed that the witness had'
stated that-the gravel was contracted for at a specified number of pounds to the cubic'
yard, the books were admissible. Richard Cocke & Co. v. New Era Gravel & Develop
ment Co. (Civ. App.) 168 S. W. 988.

88. -- Character of books in general.-ln an action against a railroad for goods:
lost in the burning of a store, a ledger, whose correctness showing the amount of cash
sales and credit sales from the first of the year to the date of the fire was testified to by
plaintiff, was properly admitted. Missouri, K. & T. Ry, Co. of Texas v. Patterson (Civ.
App.) 164 S. W. 442.

Where it was shown that written slips, statements, and accounts constituted all the
bookkeeping in plaintiff's business, and that they were regular-ly kept by himself and his,
clerk, it was error to exclude those made by the clerk. Elias v. Missouri, K. & T. Ry.
Co. of Texas (Civ. App.) 166 S. W. 417.

'

In an action for the price of lumber sold, plaintiff's daybook, or journal, containing:
the first permanent entry of sales items taken from slips made out by yardmen, held ad
missible as a book of original entry. Scruggs v. E. L. Woodley Lumber Co. (Civ. App.).
179 S. W. 897.

In action for price of lumber, addition to name of party charged of the word "resi
dence" held not such an alteration as to render plaintiff's account book inadmissible. Ld.

Books of account are not admissible under the rule admitting accounts' kept by the

parties, where they do not contain items and charges made in the regular course of busi
ness. re,

92. -- Entries made from memor-anda or other information.-Entries in books on

information received by the witness from third person were not admissible in evidence.
Thrift & Edwards v. Holland (Civ. App.) 183 S. W. 1189.

93. -- Purposes of proof in general.-ln partner's suit for dissolution and account

ing, court properly refused to permit defendants to offer in evidence trial balance made'
from the firm's books, which would simply show they were in balance or out of balance,
and not properly show net profits. Tyler v. McChesney (Civ. App.) 190 S. W. 1115.

96. Admissibility of private memoranda and statements in general.-In a bank's ac

tion on a draft drawn by contra-ctors on a school district for the balance due under a.

contract, held, that the architect's final estimate was properly admitted in evidence,
Crowell Independerit School Dist. v. First Nat. Bank of Benjamin (Civ. App.) 174 S. W.
878.

In action for repairs to building, Ietter thead of defendant with picture of building and
the words, "Our Brass Foundry and Machine Shops," held admissible on question of de
fendant's ownership or control of the building. Texas Mfg. Co. v. Fitzgerald (Civ. App.)
176 S. W. 891.

.

A railway equipment register as to the dimensions of cars being admissible, it was,

proper to admit a memorandum, condensing th� information desired, from the book.
McLaughlin v. Terrell Bros. (Civ. App.) 179 S. W. 932.

In action on life policy written by fraternal order, held, that court properly excluded
certificates of plaintiff, attending physician, and coroner, furnished insurer by plaintiff
under policy, offered to show cause of death. Brotherhood of American Yeomen v. Hick
ey (Civ. App.) 191 S. W. 162.

97. -- Items of property and value thereof.-ln an action against a railroad for a.

stock of goods lost in the burning of a store, a tabulated statement or summary, pre
pated by plaintiff, showing the value of the goods, etc., was properly admitted; it being:
based upon testimony before the' jury. Missouri, K. & T. Ry, Co. of Texas v. Patterson
(Civ. App.) 164 S. W. 442.

98. Admissibility of letters, telegrams, and other correspondence.-A letter from an

insurance company canceling a policy for failure to pay the premium, which was shown
to the agent who had accepted a note for the premium and agreed to pay the amount to
the company, was admissible in evidence against him in an action against him by the
policy holder for damages. Newman v. Tarwater (Civ. App.) 159 S. W. 495.

'

In trover for conversion of a rice mixer, so much of a letter written by plaintiff to>
defendant as demanded possession of the machine f!.nd gave notice of possible damages
flowing from refusal to deliver held admissible. Texas Warehouse Co. v. Imperial Rice
Co. (Civ. App.) 164 S. W. 396.

Where the holder of an equitable interest in land wired defendants, who had already
pa.ld the purchase price to the agent of the vendor, to assist her in establishing her title'
and that she would protect them, but defendants refused, the telegram was inadmissible·
in a suit by the holder of the equitable title. Meador Bros. v. Hines (Civ. App.) 165 S.
W.915.

In an action by a railroad against a street railway for breach of contract to keep a

subway Trea from inflammable material, a letter with an at.tached bill against defendant
for damages held inadmissible as proof of the claim. Pecos & N. T. Ry. Co. v. Amarillo,
St. Ry. Co. (Civ. App.) 171 S. W. 1103.

In action for damages to shipment, letter written connecting' carrier's claim agent
held admissible to show that notice of the claim was given as required by the contract.
Galveston, H. & S. A. Ry. Co. v. Hule (eiv. App.) 172 S. W. 1123.

In action to recover on defendant's promise to pay for part of plaintiffs' wheat crop.
Which had been ground at a mill and delivered to defendant, letters from the mill to de
fendant and from him to the mill, properly proven, held material and relevant. Mendiola
v. Garza Bros. (Clv. App.) 186 S. W. 391.
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99. Maps, plats, and diagrams.-In suit by the buyer of lands for false representa
tions of the seller's agent as to the quantity, a map furnished the buyer by the agent
held admissible. Vaden v. Buck (Civ. App.) 184 S. W. 318.

In a suit to enjoin enforcement of an order of Railroad Commission requiring plain
ti� to build a station at a designated place, if plaintiff's road was in fact, if not in name,
bu il t and owned by another railroad company, a map issued by immigration department
or such other railroad showing place indicated by Railroad Commission as a station on
plaintiff's road was admissible. Pecos & N. T. Ry, Co. v. Railroad Commission of Tex
as (Civ. App.) 193 S. W. 770.

101. Photographs-Physical appearance and Identity of persons.-Photographic trac
ings showing the pulsation of the heart of one suing for personal injuries, as well as

photographs showing his impairment of vision and injuries to other organs, when shown
to have been taken with scientific accuracy, are properly received in evidence. Missouri,
K. & T. Ry. Co. of Texas v. Heacker (Civ. App.) 168 S. W. 26. '

Explanation of evidence of physician attending plaintiff switchman, injured while in
the employ of the defendant, by X-ray photographs of plaintiff's anatomy after injury,
is admissible, if preliminary evidence has established the correctness of the photographs.
Pecos & N. T. Ry, Co. v. Winkler (Civ. App.) 179 S. W. 691.

,102. -- Condition of premises.-In an 'action for death of plaintiffs' decedent at a

railroad crossing, photograph held admissible in evidence, although in a certain position
it showed a car different from the car which stood there at the time of the accident.
Hovey v. Sanders (Civ. App.) 174 s. W. 1025.

103. Books and other printed, publications.-A published tariff, not affecting an ini
tial carrier, may be considered in determining the through rate on an interstate ship
ment from a combination of the local rate of the initial carrier and the published rate
of the other carrier. Wichita Falls & W. Ry. Co. of Texas v. Asher (Civ. App.) 171 S.
W. 1114.

In an action for the price of wood in which defendant claimed shortage, a copy of the
American Railway Equipment Register, with testimony to its general use, was admissi
ble as to the capacity of freight cars. McLaughlin v. Terrell Bros. (Civ. App.) 179 S.
W.932.

In an action for damages for negligent transportation of stock, it is not error to ex

dude government reports of tests of shrinkage of stock in transportation, where there is
nothing to show that they are accurate, authentic, or that the tests embraced therein
were made under similar conditions. Missouri, K. & T. Ry, Co. of 'I'exa.s v. Dale Bros.
Land & Cattle Co. (Civ. App.) 179 s. W. 93,5.

In action for delay in delivering telegram, preventing addressee from attending .ru

neral, the admission of a timetabie of a railroad in force at the time was not error.

Mansell v. Western Union Telegraph Co. (Civ. App.) 182 S. ,W. 1178.

106. -- Mortality tables and tables of expectancy of life.-Standard mortality ta

ble, used generally by reputable life insurance companies for years, held admissible to
show injured person's life expectancy. Gulf, C. & S. F. Ry, Co. v. Stewart (Civ. App.)
164 S. W. 1059.

'

In action for death of engineer in a railway wreck, there was no error in admitting
American life insurance table of mortality. Missouri, K. & T. Ry. Co. of Texas v. John
'Son (Civ. App.) 193 S. W. 728.

108. Oo mp ellf nq production of documents--Nature of document and relation to issue.
-Where suit of shipper of live stock for damages from negligence in handling was not
based on written contract, the court did not err in failing, without any request, to re

quire plaintiff to produce bill of lading or other written contract. International & G. N.
Ry. Co. v. Sutherland (Civ. App.) 189 s. "VV. 575.

109. -- Notice in greneral.-Where an original letter was in the hands of the ad
dressee, notice to defendant who had no right or control thereof was insufficient to ob
tain it for use at the trial. Lester v. Hutson (Civ. App.) 167 s. W. 321.

116. -- Examined copies of records.-In an action to recover on a judgment of
another state, proof by witness of the attached copy as a compared copy of the judg
ment on the original docket of the court of such state IS admissible. Wallace v. Schnei
der (Civ. App.) 185 S. W. 333.

117. -- Preliminary evidence for authentication In general.-A recital therein to
the identity or the signer of a waiver relinquishing a widow's right to administer is not

sufficient to make it admissible. Kimmons v. Abraham (Civ. App.) 158 S. W. 256.
Where the original' instrument is an archive of a foreign government and it is not

possible to determine its genuineness by any record or other evidence within the juris
diction of the court, some extrinsic evidence of the execution or genuineness of such in
strument will be required before admitting it in evidence. Sullivan v. Fant (Civ. App.)
160 s. W. 612.

A copy of a record of birth kept in a foreign country is inadmissible in evidence with
out proof of the existence of a law in the foreign country requiring the keeping of such
-records, Guerra v. San Antonio Sewer Pipe Co. (Civ. App.) 163 S. W. 669.

A copy of a record of birth kept in a roreign country is inadmissible in evidence,
where there is no proof of the genuineness of the original record or of the copy. Id.

120. -- Proof of authority to execute.=An assignment of a judgment executed
by an agent of the judgment creditor is not admissible in evidence until the authority
of the agent has been proved. Needham v. Cooney (Civ. App.) 173 S. W. 979.

Where undisputed evidence of a managing partner showed that he had express au

thority to execute note sued upon, there was no error in admitting note as evidence,
although defendants had denied its execution. Hill v. First State Bank of Oakwood (Civ.
App.) 189 S. W. 984.

126. -- Form and sufficiency in general.-The opinion of the Supreme, Court of a

sister state, not published as an opinion of the court, is admissible in evidence only as

a record and judicial proceeding of the Supreme Court, and' must be authenticated as

prescribed by Rev. St. U. S. § 905 (U. S. Compo St. 1901, p. 677). Whited v. Johnson (Civ,
App.) 167 S. W. 812.
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In an action for negligent death, a written state�ent found near the place of the
accident held properly received in evidence as a statement by decedent as against the
objection that it had not been properly identified. Southern Kansas Ry. Co. of Texas v.

Barnes (Civ. App.) 173 S. W. 880.
Under Rev. St. U. S. § 906, copies of deeds recorded in a sister state not duly au

thenticated are inadmissible. Newsom v. Langford (Civ. App.) 174 s. W. 1036.
Under Rev. St. U. S. § 882, and Act Congo July 26, 1892, § 3, a copy of a part of the

approved roll of Seminole freedmen, within Act May 27, 1908, § 3, not authenticated by
any seal, is inadmissible. Id.

A land certificate is not inadmissible because it fails to show the seal of the officer
taking the acknowledgment, or his recital that he affixed the seal. Hultng v. Moore

.

(Civ. App.) 194 s. W. 188.

131. -- Bonks of account.-The correctness of an account for supplies and labor
on an automobile cannot be proved by a witness who did not make the -entries, and who
neither claimed nor had any personal knowledge thereof. Randle V. Barden (Civ. App.)
164 S. W. 1063.

The correctness of an account for supplies and labor on an automobile could not be
proved by a witness, whose testimony was based on the fact that he was superintendent
of tlie shops where the car was repaired, and that the time slips from which entries were
made were made out and signed by men under him who actually did the work, delivered
to the witness, and by him delivered to the office. Id.

133. -- Memoranda and statements.-An Inventory of a stock of goods, made
jointly by plaintiff and his wife, was properly admitted in evidence, where plaintiff testi
fied as to its correctness; it not .being necessary for the wife to testify. Missouri, K. &
T. Ry. Co. of Texas V. Patterson (Civ. App.) 164 S. W. 442 .

. Time slips made by mechanics repairing an automobile could only be 'admitted on

their testimony as to their accuracy in a case where the shopbooks in which they were

entered or the bookkeeper are not available, and it was error to admit them' on the tes
timony of the foreman, identifying them as the slips turned over to him for delivery to
the office, though, if he had signed them and made the other necessary preliminary proof,
they would have been admissible. Randle V. Barden (Civ. App.) 164 S. W. 1063.

134. --. Letters, telegrams and other correspondence.c-An indorsement on a letter,
sent by an insurer's state agent to its home office, of the words, "Recei.ved June 11,
1!l06," was not of itself evidence of the receipt of the letter, in the absence of connecting
proof that the party making the indorsement represented the insurance company, and had
authority to make it. Security Trust & Life Ins. CO. V. Stuart (Civ. App.) 163 S. W. 396.

136. -- Maps, plats and diagrams.-A plat of land is not admissible as independent.
evidence on the mere testimony of a witness that he saw the surveyor make it, but did
not know of his own knowledge that it was correct. Kelley V. Fain (Civ. App.) 168 S.
W.869.

.

It was a proper mode to prove the correctness of a survey as to a portion of which
the surveyor had to rely on the notes of a county surveyor to have such county surveyor
swear that his notes so used were correct, while the other also swore that his were cor

rect. Ashley V. Holland (Civ. App.) 180 S. W. 635.
Alleged plat .of town site based on survey not made from sufficient data or copied

from another plat, the authenticity of which was not shown and the absence of which
was not accounted for, held inadmissible. Joyce v. City of Mt. Vernon (Civ. App.) 184 s.
W.626.

Copy of plat not shown to be original or correct plat of town site or not to be pro
ducible, held not admissible, except to show that land had been laid off into lots. Id.

139. Determination of question of admissibiHty.-Where a writing was properly re

ceived under the evidence when offered, the fact that subsequent evidence attacked the
identity and genuineness thereof did not affect the ruling. Southern Kansas Ry, Co. of
Texas V. Barnes (Civ. App.) 173 s. W. 880.

141. Conclusiveness and effect-Judicial and other records.-A verified petition for

probate reciting that testa trix was the widow of R. S., together with a former deed to her

recittng that she was then the wife of R. S., held sufficient to show that the husband had

predeceased her. Hill & Jahns V. Lofton (Civ. App.) 165 S. W. 67.
.

.

The court admitting in evidence copies of records of a sister state, duly authenti
cated, cannot give effect to the records accorded to them by the laws of the sister state,
unless the laws are proved. Newsom v. Langford (Civ -. App.) 174 S. W. 1036.

142. -- Private contracts and other writings.-Recitals of consideration in deeds
on a resale by the grantee in a deed given as security, though admissible as a circum
stance to show the value of the land, were not conclusive. Norton v. Lea (Civ. App.) 170
s. W. 267.

In action of trespass to try title on the ground of nonpayment of balance evidenced
by a note; where there was no evidence save a recitation in the' deed of the land to con

tradict defendant's testimony that the note was not part of the consideration, but that
the recitation was fraudulently inserted in the deed, unknown to defendant, the probative
force of the recitation was so weak that it should not be considered as any evidence in
contradiction of the otherwise' undisputed testimony of defendants. Miller v. Poulter
(Civ. App.) 189 S. W. 105.

.

144. -- Books and other printed publlcations.-A pamphlet or other document,
purporting to have been used by the government or under the authority of some depart
ment of the government, has, prima facie, no more weight as evidence, nor greater au

thenticity or verity, than documents issued by other authority. Missouri, K. & T. Ry.
Co. of Texas V. Dale Bros. Land & Cattle Co. (Civ. App.) 179 S. W. 935.

145. -- Effect of Introducing part of document or record.-In an action by ship
pers of live stock for delay in transit, where plaintiffs read in evidence part of the con

tract of shipment, the clause that the stock were not to be transported within any speci
fied time, etc., not contrary to the federal statute touching the watering, etc., of stock
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in transit, and not an attempt to contract against defendants' negligence, was admissible
as showing the entire contract. International & G. N. Ry, Co. v. Landa & Storey (Civ.
App.) 183 s. W. 384.

v. Reception of Evidence at TriaZ

150. Necessity and scope of proof-Matters not controverted at trlal.-Where, in tres
pass to try title, defendant pleaded that a deed made by plaintiff conveyed a half in
terest, and the court so construed it, and plaintiff did not contend that the deed was
fraudulent and without consideration, unless construed to convey more than a half in
terest, there was no error in refusing to permit plaintiff to testify that she only intended
to convey a half interest. Pearce v. Heyman (Civ. App.) 158 S. W. 242.

Exclusion of evidence to prove pla.intiff's employment held not error, where execution
of written employment contract was not disputed. Williams v. Phelps (Civ. App.) 171 S.
W.1100.

152. Placing witnesses under the rUle.-There was no abuse of discretion in refusing
to permit a witness to testify after J;:Ie had been released from the rule on the grounds
that he would not be used as a witness. Weatherford, M. W. & N. W. Ry, Co. v. Thom
as (Civ. App.) 175 S. W. 822.

Permitting counsel to consult with a witr-ess under the rule and tell him what an
other witness had testified, and to ask him if that evidence was true, and then allowing
the witness to testify, is not an abuse of discretion where it does not appear to have in
fluenced the testimony of the witness, and the case was tried by the judge. Missouri,
K. & T. nv. Co. v. Pacheco (eiv. App.) 1H5 S. W. 1051.

The discretion of the trial judge in permitting a witness to testify who has violated
the rule of exclusion by hearing the testimony of other witnesses, will not be reversed,
unless there is a clear abuse of discretion. Id.

That witness talks to another during trial, after rule has been invoked, does not dis
qualify him; but court may in its discretion refuse to permit him to testify. Kansas
City, M. & O. Ry. 'Co. of Texas v. Durrett (Ctv, App.) 187 S. W. 427.

On rule for exclusion of witnesses, refusal to exclude next friend, suing for minor,
after the minor's testimony has been given was not abuse of discretion in absence of
showing that defendants were prejudiced. Caffarelli Bros. v. Bell (Civ. App.) 190 S. W.
��

.

153. Offer of proof.-Where the court asked counsel for defendant whether he had
any testimony to offer, and the counsel replied that he rested, an assignment that the
court, over the objection of defendant, made defendant rest his case before introducing
all his testimony was without merit. Pope v. Commonwealth Bonding & Casualty (Civ.
App.) 166 S. W. 1195.

155. -- Evidence admissible In part or for particular purpose.-Where a single
declaration of a testator on the issue of undue influence was offered as a whole and
was inadmissible in part, it should have been excluded upon objection. Scott v. Town
send, 166 8'. W. 1138, 106 Tex. 322, reversing judgment (Civ. App.) .159 S. W. 342.

Where, in an action for the price of machinery, the buyer relied on a breach of
warranty, a letter by the buyer's manager to the seller with reference to the working
of the machinery was admissible only to show notice to the seller of the defective ma

chinery. .A. S. Cameron Steam PUIlllP Works v. Lubbock Light & Ice Co. (Civ. App.)
167 S. W. 256.

Where testimony, inadmissible in part, is offered as a whole, error cannot be predi
cated upon its rejection. Colorado County v. Travis County (Civ. App.) 176 S. W. 845.

Where a contract iSi offered in evidence as a whole, and part is illegal, and tends
to establish a pleaded defense, rejection of it is authorized. Gulf, C. & S. F. R. Co. v.

Winn Bros. (Civ. App.) 178 s. W. 697.
Testimony tending to establish one of two issues on trial incompetent or Irrelevant

as to the other issue is not inadmissible for such reason; as the duty is on the party
against whom it is offered to request its limitation to the issue on which it is admis
sible. Wilson v. ·Avery Co. of Texas (Civ. App.) 182 S. W. 884.

Where defendant railroad company offered witness' written statement partly com

petent and partly incompetent, exclusion on plaintiff's objection held not error. Mis

souri, K. & T. Ry. Co. of Texas v. Washburn (Civ. App.) 184 S. W. 580.
Where certain parts of excluded testimony were hearsay, it could not be held that

the court erred in excluding it as a whole. Nevill v. Gulf, C. & 8'. F. Ry. Co. (Civ. App.)
187 s. W. 388.

160. Application of personal knowledge of jurors.-Alleging and proving physical
and mental condition which would necessarily result in loss of earning capacity is suf
ficient pleading and proof of diminished 'earning capacity, which may be ascertained by
the jury from their common knowledge of men. Memphis Cotton Oil Co. v. Tolbert (Civ.
App.) 171 S. W. 309.

161. Effect of admission of evidence.-Evidence irrelevant to any issue, though ad
mitted by agreement, cannot be considered in rendering judgment. State v. Country
Club (Civ. App.) 173 S. W. 570.

164. Cumulative evidence In general.-That other persons have testified to the same

effect does not warrant exclusion of testimony as cumulative, when the other witnesses
were subject to the criticism of interest and the proposed witness was not. Hovey v,

See (Civ, App.) 191 S. W. 606.
.

168. Right to object to evidence.-Where appellant failed to test accuracy of wit
ness as to stated percentage of depreciation, it could not complain on appeal. St. Louis
Southwestern Ry. Co. of Texas v. Miller & White (Civ. App.) 190. S. W. 819.

169. -- Estoppel or waiver.-Where a party withdrew his objection to certain evi
dence which has been excluded, he did not thereby waive his right to object to leading
questions asked the witness, when he was recalled to testify. Yellow Pine Paper Mill
Co. v. Lyons (Civ. App.) 159 S. W. 909.

.

Error in admission of opinion evidence of a fact is waived by failure to object to like
evidence thereof. Smith v. Guerre (Civ, App.) 175 S. W. 1093.
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Any error in admitting evidence that board was replaced and fastened after acci
dent held waived, where photograph made after the accident was introduced, and wit
ness testified with reference . thereto. Decatur Cotton Seed Oil Co. v. Taylor (Civ, App.)
182 S. W.' 40l.

In a switchmari's action for injuries against his employing railroad, the defense
waived the right to object to a hypothetical question to a medica.l-wttness, as to wheth
er the accident to plaintiff could or probably would result in paralysis, by its failure to

object to other like testimony. Texas & P. Ry, Co. v . Sherer (Civ. App.) 183 S. W. 404.

170. Time for obJectlon.-Where a party failed to object to a question asked a wit
ness before answer, he could not, on appeal, urge his objection to the answer. Glens
Falls Ins. Co. of Glens Falls, N. Y., v. Melott (Civ. App.) 174 S. W. 7(}0.

In tenant in common's action for contribution, objection to testimony concerning
improvement of adjacent street not alleged in, the petition held interposed in time, and
not waived. Stephenson v. Luttrell (Bup.) 179 S. W. 260'.

Objection to shipper's testimony as to damage to stock shipped, not. made until
after he had fully testified, was too late to afford ground of exception. Panhandle & S.
F. Ry. Co. v. Vaughn .(Civ. App.) '191 S. W. 142.

Error in the admission of testimony, not seasonably objected to, cannot be consid
ered on appeal. Niles v. Houston Oil Co. of Texas (Civ. App.) 191 S. W. 748.

171. Sufficiency and scope of objectlon.-An objection to a question as calling for an

opinion as to the fact in issue does not support an assignment that the witness was

not qualified to express an opinion. Texas & N. O. R. Co. v. Francis (Civ. App.) 165 S.
W.40. .

In an action for negligence, where defendant objected and reserved a bill of excep
tions to plaintiff's testimony that defendant said he had insurance, he was not required
to ask that the cause be withdrawn from the jury and continued. Carter v. Walker (Civ.
App.) 165 S. W. 483.

Objections to testimony should be made to questlons or by motion to exclude an

swers, giving reasons, so that trial court may rule on objections made. Kansas City,
M. & O. Ry, Co. of Texas v. Durrett (Civ. App.) 187 S. W. 427.

'

A party objecting to evidence should state his objections clearly and specifically,
that they may be understood by the court and obviated by the opposing party. Kansas
City, M. & O. Ry. Co. of Texas v. James (Civ. App.) 19(} S·. W. 1136.

172. -- G'eneral or specific.-In an action for negligent carriage of cattle, error
in the admission of evidence for plaintiff of difference in the value of cattle when
loaded and on their arrival was not sufficiently presented by the general objection that
evidence "of any difference in value" between time of loading and of arrival would be
incompetent. Kansas City, M. & O. Ry. Co. of Texas v. James (Civ. App.) 190 S. W.
1136.

173; -- Statement of grounds.-District Court Rule 57 (142 S. w. xxi'>. providing
that exceptions to the admission of evidence shall not be sustained where no reason is
assigned for objecting thereto, if the evidence is competent, does not permit dragnet ob
jections' which do not specify, tl;le objections to the evidence offered. Tompkins v.

Pendleton (Civ. App.) 160 S. W. 290.
An objection that offered evidence is incompetent, irrelevant, and immaterial is not

sufflciently specific unless the real nature of the objection is so plain that the general
phrase is sufficient to indicate it. St. Louis, B. & M. Ry. Co. v. Fielder (Civ. App.) 163
S. W. 606.

Error in admitting a letter in evidence will not be reviewed, where the hill of ex

ceptions shows that no reason 'was given for objection to its introduction. Draughon's
Practical Business College v. Dorsett (Civ, App.) 166 80. W. 495.

The exclusion of evidence rejected on one objection cannot on appeal be justified
on a ground not raised. King County v. Martin (Civ. App.) J73 S. W. 960, judgment
affirmed' on rehearing, 173 S. W. 1200.

.

Error cannot be predicated on the admdsston of testimony of value, no reason for
its inadmissibility having been given in the objection thereto. Mendiola v. Gonzales
(Civ. App.) 181\ S. W. 389.

174. -- Scope and questions ralsed.-Testimony that, after the services were
rendered to defendant's married daughter, defendant orally promised to pay if the daugh
ter's husband did not, while objectionable because showing a contract in contravention
of the statute of frauds, was properly received over objection that the promise, having
been made after the 'services were rendered and not being in writing, was not binding
on defendant. Johnson v. Tindall (Clv. App.) 161 S'. W. 40l.

In a personal injury action by a railroad brakeman, evidence tending to show his
freedom from contributory negligence held admissible on general objection, as against
the contention that it showed negligence of defendant not pleaded. Ft. Worth Belt Ry.
Co. v. Cabell (Ctv. App.) 161 S. W. 1083.. '

Objections to the admission of evidence not urged in the court below cannot be
urged on appeal. Houston Oil Co. of Texas v. Drumwright (Civ. App.) 16.2 S. W. 1011.

175. -- Evidence admissible In part.-Overruling of objections to testimony as a
whole, part of it being unobjectionable, is not error. Trinity & B. V. Ry, Co. v. Geary
(Civ, App.) 194 S. W. 458; Hutcheson v. Massle (Civ. App.) 159 S. W. 315; Scott v.
Townsend (Civ. App.) 159 S. W. 342, judgment reversed 106 Tex. 322, 16-6 S. W. 1138;
Brown v. State, 71 Cr. R. 353, 162 S. W. 3391; Sanford v. John Finnigan Go. (Civ. App.)
169 S. W. 624; Ratliff v. Wakefield Iron & Coal Land Improvement Co. (Civ. App.) 172
s. W. 198; Southern Kansas Ry. Co. of Texas v. Barnes (Civ. App.) 173 S. W. 880; St.
Louis Southwestern Ry, Co. of Texas v. Moore (Civ. App.) 173 S. W. 904; St. Louis, 1.
M. & S. Ry. Co. v. Wallace (Civ. App.) 176 S. W. 764; 'I'exas Cent. R. Co. v. Claybrook
(Civ. App.) 178 S. W. 580; First State Bank of Amarillo v. Cooper (Civ. App.) 179 S.
W. 295; Bolt v. State Savings Bank of Manchester, Iowa (Civ, App.) 179 S. W. 1119;
Galveston, H. '& S. A. Ry. Co. v. Vogt (Civ. App.) 181 S. W. 841; Missouri, K. & T.
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Ry, Co. of Texas v. Washburn (Civ. App.) 184 s. W. 58(J1; Cleburne Peanut & Products
Co. v. Missouri, K. & T. Ry, Co. of Texas (Ctv. App.) 184 S. W. 1070.

Where evidence is offered as a whole, while a part of it is incompetent and ob
jected to on the ground of incompetency of such part, and no offer is made to introduce
the relevant part only, it is not error to exclude the evidence in its entirety. Magee v.
Paul (Giv. App.) 159 S. W. 325.

In a will contest on the ground of the contestee's undue influence over the testator,
contestee's declaration of ill feeling toward the contestant, or of an intention to induce
testator to exclude her from a share in his estate, held admissible in toto, where the
objections were valid only to parts of such declarations. Scott v. Townsend (Civ. App.)
159 s. W. 342, judgment reversed 106 Tex. 322, 166 S. W. 1138.

A general objection to the admission in evidence of deeds was properly overruled
where appellant was not entitled to have the instruments wholly excluded but merely
to have their consideration limited to the issue upon which they were admissible. SUl
livan v. Fant (Giv. App.) 160 S'. W. 612.

General objections to the admissibility of a deed in evidence in trespass to try title
were properly overruled if the deed were admissible as to any of the parties upon any
issue. Id.

In action for injuries, testimony of phystcian as to examination of plaintiff held
properly admitted over the objection, made to it as a whole, that it was based on in
formation furnished by plaintiff, as some of the facts detailed were not necessarily de
rived from that source. Paris & G. N. R. Co. v. Flanders (Civ. App.) 165 s. W. 98.

A general objection that testimony is not admissible at all should not be sustained,
where it is material and admissible for any purpose. Commonwealth Bonding & Casual
ty Go. v. Hendricks (Civ. App.) 168 S. W. 1007.

Where objections to report of acts of state surveyor went to the whole report and
did not call the court's attention to objectionable matter consisting of argument and
opinions, the court held not required to exclude such objectionable matter. Denton v.

English (Civ. App.) 171 S. W. 248.
Error cannot be predicated on 'objection to the admission of two instruments, where,

one was admissible. Crowell Independent School Dist. v. First Nat. Bank of Benjamin
(Civ. App.) 174 S. W. 878.

It was not error to overrule an objection which did not point out the particular
part of an interrogatory objected to, and which did not separate the objectionable por
tion from the part admissible. Smith v. Guerre (Civ. App.) 175 S. W. 1093.

Where evidence was in part material, a general objection of immateriality will not
warrant its exclusion. Hahl v. McPherson (Civ. App.) 176 S. W. 804.

A lawyer's testimony as to his qualtftca.tlons, over those of the average man, in re

gard to knowledge of the' human body and its injuries, held properly admitted over the
objection that it was argumentative, where only part of it was objectionable. Texas &
P. Ry. Co. v. Sherer (Civ. App.) 183 S. W. 404.

An objection to evidence admissible in part should separate the admissible evidence
from that which is inadmissible. Briggs-Weaver Machinery Co. v. Pratt (Civ. AW.)
184 S. W. 732.

'

Where part of a question and answer was admissible, and part inadmissible, the in
admissible part should have been segregated and proper objection made thereto. Street
v. J. 1. Case Threshing Mach. Co. (Civ, App.) 188 S. W. 725.

Admission of testimony of physician that pla.lntiff was very nervous, restless, and
could not sleep at nights, over the objection that it was hearsay, was not error, the only
portion that was hearsay being the reference to sleeping at nights, Caffarelli Bros. v.

Bell (Civ. App.) 190 S. W. 223.
An assignment of error to the admission of testimony which was admissible only to

Impeach a witness cannot be sustained where only the general objection was made and
no special charge limiting its effect was requested. Earhart v. Agnew (Clv, App.) 190
S. W. 1140.

176. Motion to strike out-Grounds and purpose In general.-A collateral oral con

tract to pay the debt of another being within the statute of frauds (Vernon's Sayles'
Civ. St. 19114, art. 3965), testimony by plaintiff that defendant made such an agreement
is incompetent to show an indebtedness on defendant's part and should be stricken.
Johnson v. Tindall (Civ. App.) 161 S. W. 4011.

.

Where evidence when received was admissible under the issues as then disclosed by
the pleadings and the proof, but thereafter the evidence became immaterial because of
the withdrawal of the issue under which it was admissible, the remedy was by motion to
strike out the evidence. Missouri, O. & G. Ry. Co. v. Boring (Civ. App.) 166 S. W. 7.6.

178. -- Necessity of previous obJectlon.-When evidence is not objected to when
offered .. unless good reason for the delay is shown, the court has a wider discretion in
passing upon its admissibility upon motion to strike out. Sockwell v. Sockwell (Clv.
App.) 166 S. W. ;1188.

180. -- Statement of grounds.-An objection to evidence and a 'motion to strike
out the answer failing, to state the ground of objection is insufficient. St. Louis, B. &
M_- Ry. Co. v. Fielder (Ctv. App.) 163 S. W. 606.

181. -- Evidence admissible In part.-Where evidence was in part admissible, a

general objection that it was a conclusion cannot be sustained. San Antonio, U. & G.
R. Co. v. Galbreath (Civ. App.) 185 S. W. 901. .

Objection to whole answer, though part of it is competent, held sufficient, where

opinion of a witness as an expert is sought on an improper subject, and the parts of

the answer are difficult to separate. Da Moth & Rose v. Hillsboro Independent School
Dist. (Civ. App.) 186 S. W. 437.'

'

Where a part of the testimony objected to as a whole was not hearsay, the objec
tion was ineffectual to reach any part of the evidence to which it might be pertinent.
Wichita Falls Traction Co. v; Berry (Civ. App.) 187 S. W. 415.,
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184. Effect of failure to object or except.-In an action on a benefit insurance cer

tificate, where no objection was made at the trial to "the manner of proving the loss
of the certificate and its contents, no question could be raised relative thereto on ap
peal. Sovereign Camp Woodmen of the World v. Ruedrich (Civ. App.) 158 S. W. 170.

In an action against a railroad for a penalty for overcharge, plaintiff's testimony
that defendant's agent told him that $35 was the highest rate permitted by the Ra.il
road Commission, not objected to, was sufficient to establish the fact of the rates fixed
by the Commission, though not the best evidence thereof. San Antonio & � P. Ry. Co.
v. Bracht (Civ. App.) 163 S. W. 376.

A party who fails to object to a deed, when it is introduced in evidence, waives any
objection to it. Coleman v. Luetcke (Civ. App.) 164 S. W. 1117.

Where inadmissible testimony was received without objection, and there was no

motion to strike it out, the refusal to charge the jury not to constder the testimony was

not erroneous. Texas Power & Light Co. v. Burger (Civ. App.) 166 S. W. 680.
The admission of the testimony of witnesses called by the court on its own m.otion

is not reviewable, where no objection was urged to the testimony at the time of its in
troduction. Fitzgerald v. Fitzgerald (Civ. App.) 168 S. W. 452.

The uncontradicted statement of the conclusion of a railway agent as to an inter
state rate, admitted without objection, is sufficient proof of the rate. Wichita Falls &
W. Ry. Co. of Texas v. Asher (Civ. App.) 171 S. W. 1114.

Assignments of error in admitting certain evidence cannot be considered, where
there is nothing showing that appellant objected to the testimony. Jefferson Cotton Oil
& Fertilizer Co. v. Pridgen & Congleton (Civ. App.) 172 S. W. 739.

Admission of evidence having bean without objection, error cannot be predicated
thereon. Houston, E. & W. T. Ry. Co. v. Cavanaugh (ClV. App.) 173 S. W. 619.

The Overruling or an objection to testimony cannot be reviewed, where no exception
to the court's action appears to have been taken. St. Louis Southwestern Ry. Co. of
Texas v. Moore (Civ. App.) 173 S. W. 904.

Where there was no objection below that hypothetical question did not
.

correctly
present the evidence, error therein, if any, was not ground for reversal. Texas & P.
Ry. Go. v. White (Civ. App.) 174 S. W. 953.

Admission of evidence to whi ch an objection was not made and exception saved to
the overruling t.hereof is not reviewable. Unknown Heirs of Buchanan v. Creighton-
McShane Oil Co. (Civ. App.) 176 S. W. 914.

.

Failure to raise the objection of Insufftclency of evidence to sustain the verdict in
the trial court precludes raising the objection for the first time on appeal. Hayes v.

G. A. Stowers Furniture Co. (Civ. App.) 180 S. W. 149.
On issue of attorney's fees allowed by Vernon's Sayles' Ann. Civ. St. 1914, art.

4746, upon the failure of an insurance company to pay loss after demand, in inter
rogating expert witnesses, in absence Of objection, recitation of what was done by coun

sel in preparing case held not reversible. American Nat. Ins. Co. v. Hollingsworth (Civ.
App.) 189< S. W. 792.

Whether a record of one county of the certified copy of a deed taken from the rec
ords of another county is .admisstble is not raised where no objection was made to its
introduction or any ground therefor. Vann v. George (Civ. App.) 191 S. W. 585.'

Failure to object to certain testimony furnishes no ground for admission of similar
testimony properly objected to; a proposition which is a rule for the trial court. Slay
den v. Palmo (Sup.) 194 S. W. 1103.

185. Cure of error.-Error in permitting secondary evidence of the contents of an

instrument is not cured by a cross-examination eliciting the same testimony. Galveston,
H. & S. A. Ry. Co. v. Kellogg (Civ. App.) 172 s. W. 180.

186. Harmless error.-In eminent domain, the exclusion of evidence admisaible as an

admission. by plaintiff that his land was not of the value asserted held prejudicial. Trin
ity & B. V. Ry, Co. v. Orenbaum (Civ. App.) 173 S. W. 531.

In an action for damages to shipment of cattle, any error in allowing witness to
testify as to condition of market, based on a telegram not originally admissible in evi
dence, held not ground for reversal. Texas & P. Ry, Co. v. White (Civ. App.) 174 S.
W.953.

VI. Admissibility Of Evidence at Former Trial or in Other Proceeding
187. Grounds for admission in general.-A stenographer's transcript of the testi

mony of a physician in another case could not be used as a basis of the physician's com

petency to testify in the case on trial. San Antonio & A. P. Ry, Co. v. Wagner (Civ.
App.) 166 S. W. 24.

188. Death or disability of witness.-On second trial of a case, the testimony of a

witness on the first, since deceased, is admissible on behalf of either party, when prop
erly proved. Texas & N. O. R. Co. v. Williams (Civ. App.) 178 S. W. 70l.

189. Absenee of witness.-Under exception to hearsay rule, witness being beyond
the court's jurisdiction, his testimony given on the first trial on substantially the same
issue, where there was opportunity for cross-examination, is admissible on a new trial.
Trinity & B. V. Ry. Co. v. Geary (Civ. App.) 194 S. W. 458.

192. Identity of parties and Issues.-Issues on two trials held substantially the same,
relative to admissibility on second trial of testimony given on first by witness since be
yond court's jurisdiction. Trinity & B. V. Ry, Co. v. Geary (Civ. App.) 194 S. W. 458.

194. Mode of proof.-One who heard a witness, since deceased, testify on a former
trial, may be utilized to prove the former testimony for the purposes of a second trial.
Texas & N. O. R. C(). v. Williams (Civ. App.) 178 S. W. 701.
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RULE 1. WITNESS MAY BE SWORN AND EXAMINED, HOW

I. Examination of Witne8se8 in General

4. Questions assuming facts.-Question asked accused by his counsel as to what
he meant if he made a certain statement held properly excluded, where he denied mak-'
ing such statement and had not withdrawn his denial. Hiles v. State, 73 Cr. R. 17, 163
S. W. 717.

Questions as to accused's abortion, etc., held objectionable as assuming facts. Har
rison v. State (Cr. App.) 191 S. W. 548.

5. Leading questions.-Questions as to what deceased and accused were talking
about at the time of the killing, and whether deceased attempted to strike his wife and
was prevented by accused, are not leading. Rodriquez v. State, 71 Cr. R. 108. 158 S.
W.537.

The state should not, as a rule, be permitted to ask leading questions. Fox v. State,
71 Cr. R. 318, 158 S. W. 1141.

.

A question to the prosecutrix as to whether she would have yielded to defendant
but for his promise to marry her was not objectionable as leading. Black v. State, 71
Cr. R. 621, 160 S. W. 720.

.•

An objection that a question is leading is addressed to the trial court's discretion.
Norton v. Lea (Civ. App.) 170 S. W. 267.

The counsel for the state should never by his questions suggest an answer to a
friendly witness. Carter v. State (Cr. App.) 170 S. W. 739.

In an action for fire set by defendant's locomotive, a question to a witness, "Was
there any other means known to you by which the fire could have caught, except from
that passing train?" was not objectionable as leading. Arey v. St. Louis Southwestern
Ry, Co. of Texas (Civ, App.) 170 S. W. 802, judgment affirmed ,St. Louis Southwestern
R. Co. of Texas v. Arey (Sup.) 179 s. W. 860.

Question to a witness whether her husband prior to his death acquired the inter
ests of his brothers and sisters in the land in controversy by deed or deeds claimed
to have been lost held not objectionable as leading. Louisiana &. Texas Lumber Co. v.
Southern Pine Lumber Co. (Civ. .App.) 171 s. W. 537.

A leading question is one which may be answered in the affirmative or negative, and
suggests the desired answer in a matter material to the issue. Hill v: State, 76 Cr. R.
269, 173 S. W. 1022.

Questions of prosecuting attorney in a murder trial whether deceased stopped running
before he was killed held not leading. Taylor v. State (Cr. App.) 180 s. W. 242.

And the question whether witness saw the parties all the time before deceased was
killed held not leading. Id.

'

In an action for commission for effecting a sale of land, it is improper to allow lead
ing' questions' to the plaintiff broker as to whether defendant did not promise under
stated circumstances to pay the commission. Britain v. Rice (Civ. 'App.) 183 s. W. 84,

In prosecution for seduction, it was not improper to permit such questions as, "State
whether or not you loved the defendant," "State whether or not you would have sub
mitted to the defendant tbat night if you had not loved him." Gleason v. State (Cr.
App.) 183 s. W. 891.

Questions as to witnesses' knowledge of accused's abortion, etc., held objectionable
as leading. Harrison v. State (Cr. App.) 191 S. W. 548.

.

A question which does not suggest the answer, although it may be answered "Yes"
or "No," is not leading. Marta v. State (Cr. App.) 193 s. W. 323.

Permitting leading questions is within sound discretion of the trial court, and, in
the absence of a showing of abuse of discretion, is no ground for reversal on appeal. Id,

Leading questions are proper where it is difficult for the witness to understand the

English language. Id.
A witness having testified that when defendant was. arrested he had blood on his

Clothes and that he saw defendant the night before the arrest in a saloon lighted with
three lamps; it was not leading to ask if the blood found on him when arrested was

on him when he was in the saloon. .Td,
.

A witness having testified that he was within about three feet of defendants in a

building lighted with electric lights, a question whether he observed any blood. on either
of them was not leading. Id,

.

. Asking a witness to state the cause of a shed falling and how it was caused to fall,
held not leading. Southern Pac. Co. v. Gordon (Civ. App.) 193 S. W. 471.

8. -'- Children and weak-minded or ignorant persons.-In a' prosecution for rape

on a girl under 15 years of age, leading questions eliciting details held properly admitted,
where she wae slow to' understand questions otherwise put. Graham v. State, 73 Cr. R.

28, 163 S. W, 726.
In trial for rape of accused's daughter, it was not error to permit the prosecutor

to ask other children of accused leading questions and call their attention to their

written and signed testimony before the grand jurY and also before the county attor

ney; witnesses being hostile to the state. Marion v. State (Cr. App.) 19G s. W. 499.

9. -- Unwilling' or hostile witnesses.-Where prosecutrix in rape trial was a hos

tile and unwilling witness for state, it was proper to allow state to lead her. Carter v.

State (Cr. App.) 181 s. W. 473; Jones v. State, 72 Cr. R. 504, 163 S. W. 81; Atkison

v. State (Cr. App.) 182 s. W. 1099.

10. Repetition of questlons.-In a prosecution for rape on a girl under 15 years of

age, where a witness had testified fully as to his knowledge of the general under�tand
Ing in the family that prosecutrix would be 17 her next birthday, a further questIOn to

him as to the rumor as to her age held properly excluded as- a repetition. Magee V.

State, 168 S. W. 96, 74 Cr. R. 296.
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C.ourt properly refused to permit defendant to propound questions involving mat
ters as to which the witness had already testified. De Arman v. State (Cr. App.) 189
s. W. 145.

11. Examination by court.-It is not error tor the court to propound questions to
witnesses in order to obtain a clearer idea of the merits. Davis v. State, 70 Cr. R. 563.
158 S. W. 283.

13. Responsiveness of answer.-An answer to a question asked a party as to what
he thought he was signing when signing an instrument, "I was full," is responsive,
FI.oegge v. Meyer (Civ. App.) 172 S. W. 194.

Testim.ony not responsive to the questions should be excluded. Hambleton v. ·South
west Texas Baptist Hospital (Civ. App.) 172 S. W. 574.

That an answer is n.ot responsive to the question is not ground for its exclusion,
if it is competent evidence in the case. Jones v. State, 76 Cr. R. 398, 174 S. W. 1071.

19. Refreshing memory-Memoranda or other writings which may be used.-In a

prosecution of a private banker for receiving deposrts while Insolvent, the cashier hav

ing testified that he kept the books and that they were correct, it was proper for him
to testify from the books the amount, character, and value of the bank's resources and
liabilities when it ceased business. Brown v. State, 71 Cr. R. 353, 162 S. W. 339.

A witness who made a memorandum from a tab sheet of the time that the burglary
was called to his attention as an officer could refer to such memorandum to refresh
his recollection as to the date of the burglary. Daly v. State, 72 Cr. R. 531, 162 S.
W. 1152. •

In an action for an injunction by a lessee under a verbal lease, the lessor's writ-
ten prorriise to make a written lease held admissible as a memorandum. to refresh the
memory of the witness who had drawn it. Edwards v. Old Settlers' Ass'n (Civ. App.)
166 s. W. 423.

A school tea.cher who testified that she always made a correct record of the age of
the children in her. room as furnished by them, but that she had no independent recol-·
lection or the age of a child, could testify to the age of the child by referring to the
memorandum made by her. Sorell v. State, 167 S. W. 356, 74 Cr. R. 100.

Prosecuting attorney, in'examining a witness, held properly permitted to read to
him his testimony on preliminary hearing to refresh his memory. Perryman v. State,
76 Cr. R. 171, 173 S. W. 1195.

The memory of a witness may be refreshed by propounding questions to her and ex

hibiting to her her testimony given at the coroner's Inquest. Taylor v. State (Cr.
App.) 179 s. W. 113.

In an action against a commisston merchant and his surety for the proceeds of a

shipment of cattle, the surety could not complain that the merchant was allowed to
examine an account of sales where the merchant, after his memory was refreshed, tes
tified rrom his recollection. . Commonwealth Bonding & Casualty Ins. Co. v. Harper
(Civ. App.) 180 s. W. 1156.

One who loaded cars with goods sold and shipped, and furnished the memoranda
thereof to the bookkeeper, may refresh his memory from a statement drawn from the
books, and testify to its correctness. Cobb v. Riley (Civ. App.) 190 s. W. 517.

21. -- Admissibility of writing as evidence.-Where plaintiff used copies of in
voices received from wholesale dealers after a fire to refresh his memory in testifying
as to the different items of the stock of goods, the invoices were properly admitted in
evidence to assist the jury. Missouri, K. & T. Ry, Co. of Texas v. Patterson (Civ.
App.) 164 s. W. 442.

22. Testimony from memoranda or other writings.-A witness testifying as to prop
erty destroyed by fire may testify that a carbon copy of the list attached to the proof
of loss was a correct list of the property in the building burned. Hanover Fire Ins. Co.
of New York v. Huff (Civ. App.) 175 s. W. 465.

26. Right .to cross-examine and re-examine In general.-The right of cross-exam

ination is a valuable one, and its denial upon a material matter is reversible error. Rich
v. Park (Civ. App.) 177 S. W. 184.

27. Control and discretion of court.-Manner of cross-examining a witness is largely
in the trial court's discretion. Missouri, K. & T. Ry, Co. of Texas v. Johnson (Civ.
App.), 193 S. W. 728.

28. Scope and extent of cross-examination in general.-Great latitude is allowed in
cross-examinati.on of witnesses, and the admissibility of such examinatton is not to be
determined by its weight or probattve force, but by its competency. Ft. Worth & D.
C. Ry. Co. v. Yantis (Civ. App.) 185 S. W. 969; Christian v. State, 71 Cr. R. 566, 161
S. W. 10l.

It is not error for the court to sustain an objection on cross-examination t.o a ques
tion whether witness came from the same communltv as another, when he had testified
that he had known the other for 15 years, and the offer was to show he had not been
in the community that long and had not known the other before. Creech v. State, 70
Cr. R. 229, 158 S. W. 277.

One who testified that a person standing near a church could not fire a gun and
hit a certain post held properly asked, on cross-examination, if it was infrequent in
shooting a shotgun for the course of a stray shot to take an angle that is unaccounted
for, to which witness answered that several shots usually go a considerable distance
from the main body, Fox v. State, 71 Cr. R. 318, 158 S. W. 1141.

Where accused's wife was attempting to show that the killing was a sudden affair,
without any pre-existing unfriendly feeling between accused and his family and dece
dent, the state could show on her cross-examination that she did not inquire as to de-
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cedent's condition after he was cut, or attend his funeral, though he was her son-in-law.
Ward v, State, 70 Cr. R. 393, 159 S. W. 272.

_

In a homicide ease; a question to a state's witness whether accused's son did not
eav certain things to him held properly excluded, where it did not appear that the state
ments of accused's son would have rendered witness' testimony clear. Id.

Where, in a homicide case in which accused pleaded self-defense, accused intro
duced evidence that decedent came to witness' home and offered to buy a pistol from
him a few days before the hearing, the state could show on cross-examination that
decedent went to witness' home to get him to take a trip, and also that the attempted
purchase was before his difficulty with accused, and while they were still friendly. Id.

Where person injured while passing between cars of train blocking a crossing was

a railroad employe, though not of defendant, and testified concerning customs of rail
roads and relied thereon, held, that it was .not error to permit defendant to show on

cross-examination that plaintiff knew that employes, even in their line of duty, were
torbldden to go between the cars when they had been drinking or carousing. Englefield
v. International & G. N. Ry. Co. (Civ. App.) 159 S. W. 1033.

There are not two standards of cross-examination, one for accused and one for the
state; but the same rules apply to each. Curry v. State, 72 Cr. R. 463, 162 S. W. 851.

Where witness for defendant testified that he borrowed whisky from accused and
did not buy or pay for it· at the time, the county attorney was properly permitted to
ask him on cross-examination if he did not give accused a dollar at the time of the
transaction. Howard v. State, 72 Cr. R. 624, 163 S. Vol. 429.

In a
.

prosecution for procuring an abortion, where a witness testified for defend
ant that he had seen nothing to lead him to �elieve the girl was pregnant, held that the
state was properly permitted to inquire whether the girl was respected, and whether
there was any reason why he would have made a critical observation. Link v. State,
73 Cr. R. 82, 164 S. W. 987.

In an action for the wrongful death of a servant, killed by an explosion of steam
pipes, testimony by defendant's chief engineer, that after the accident the pipes were

taken in charge by the boiler insurance company, could not be complained of by de
fendant; the matter being proper cross-examtnatton. Texas Power & Light Co. v. Bird
(Civ. App.) 165 S. W. 8.

In a prosecution for pursuing the occupation of selling intoxicants in prohibition ter
ritory, accused could be asked, on cross-examination, how she accounted for so many

people coming to her to buy whisky. Hightower v. State, 73 Cr. R. 258, 165 S. W. 184.
Where a witness for the defense was not interrogated on cross-examination about

any matter not brought out by accused, it was not error to permit the state, on the
cross-examination, to ask the witness about a written statement she had made, though
the statement was not introduced nor offered in evidence. Lopez v. State, 166 S. W. 154,
73 Cr. R. 624.

Cross-examination of a witness for defendant in bigamy, his alleged second wife,
held legitimate on the issue of whether or not she was married to defendant by a cer

tain person on a certain date. EdwardS' v. State, 166 S. W. 517, 73 Cr. R. 380.
Where, in an action upon a benefit certificate, the defenses being that insured in

her application falsely stated that she had never had a certain disease, defendant had
introduced a physician showing that he had treated her for the disease, it was proper
to permit plaintiff to show on cross-examination that she completely recovered from

the disease in a few days. Modern Brotherhood of America v. Jordan (Civ. App.) 167
S. W. 794.

In a prosecution for carrying a pistol at a supper and dance, evidence that there
was intoxicating liquor and drunkenness there, also that pistol shots were fired, and
that there was a cutting scrape at the

-

place, was admissible, in cross-examination of
defendant's witnesses, to show the occasion for defendant having and presenting a pis
tol, and that he was the person who fired the shots. Williams v. State, 75 Cr. R. 56,
170 S. W. 708.

The county attorney, on crosa-examtntng a witness for defendant and receiving an

answer to several questions that the witness did not see various occurrences specified
and testified to by other witnesses as having occurred, did not err in asking the witness,
"Then that is one," "two," and "three things," etc., "that occurred that you did not

see?" Id.
Cross-examination of state's witness to show that the sale of liquor occurred at a

time without the period of limitations held proper. Wade v. State, 75 Cr. R. 531, 171 S.
W.713.

In a prosecution for wife desertion, where the wife testified the desertion occurred
in Maryland, not in the county of trial, defendant should have been. permitted to go
into the question on cross-examination of why she did not institute proceedings against
him in Maryland. Redmond v. State (Cr. App.) 180 S. W. 272.

-

29. Limitation of cross-examination to subjects of direct examlnation.-The cross

examination of a deputy sheriff testifying for accused is not limited to what was testi
fied to on direct examination; but the state may ask him any question material in the
case. Martoni v. State, 16·7 S. W. 349, 74 Cr. R. 90.

Admission of testimony on cross-examination held not erroneous where material
and it followed the direct examination. Chicago, R. I. & G. Ry. Co. v. Cosio (Civ. App.)
182 S. W. 83.

Where a raflroad servant was injured in starting a motor car by pushing it until
the engine started, and defendant railroad introduced evidence on direct examination of
a witness on the issue of its due care in providing a reasonably safe car, it was not
error to admit on cross-examination testimony that the motor could have been equipped
with a self-starter, although no pleading authorized the testimony. Id.

30. Cross-examination as to Irrelevant, collateral or immaterial -matters.-Where a

witness for the state on trial for rape testified that accused had paid a specified sum
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to the. husband of prosecutrix and had received a fourth thereof, but there was no

agreement that he should receive any part of the damages recovered by prosecutrix in
a civil action, a question whether he thought he was entitled to any part of such dam
ages was properly excluded. Burge v. State, 167 S. W. 63, 73 Gr. R. 505.

A question on cross-examination as to how many persons witness had run over held
calculated to prejudice the jury against the witness' testimony as to whether another
was a careful driver. Gulf, G. & S. F. Ry, Go. v. Loyd (Civ. App.) 175 S. W. 721.

31. Cross-examination as to writings.-In a prosecution for btgamy, where letters
from defendant to the first alleged wife were not introduced, but where her mother was

permitted to testify that she had received them, defendant had the right to cross-examine
her as to how she knew the letters were written by him. Harris v. State, 72 Cr. R.
117, 161 S. W. 125.

32. Cross-examination of witness to character of party.-Reputation wttnesses may
be asked on cross-examination as to the source of their knowledge. Clark v. Hendricks
(Civ. App.) 164 S. W. 57.

Where defendant was entitled to show specific communicated acts of violence on de
fendant's part, the state, on cross-examination, was entitled to show that they were

justified. Bullock v. St&te, 73 Cr. R. 419, 165 S. W. 196.
Where defendant in homicide case put his reputation as a moral man in issue and

called witnesses to prove it, cross-examination asking if, in forming their opinion of de
fendant's reputation, they had considered a report that he was unduly intimate with
Mexican women, was permissible. Duhig v. State (Gr. App.) 180' S. W. 252.·

33. Cross-examination of party.-Cross-examination of accused, see art. 790, Grim.
Proc.

It was not error to permit plaintiff to ask leading questions of defendant on cross
examination. Day v. Hunnicutt (Civ. App.) 160 S. W. 134.

36. QUestions on cross-examination-Leading questlons.-The allowance of leading
questions is not improper in cross-examination of a witness. Finch v. State, 71 Cr. R.
325, 158 S. W. 510.

�clusion of leading and suggestive question on cross-examdnation relative to mat
ter not covered by direct examination held not error, especially where the witness did
testify in effect that he did not know. Englefield v. International & G. N. Ry. Co. (Giv.
App.) 159 S. W. 1033.

_

.

Where a witness is called for plaintiff, defendant may propound leading questions to
him on cross-examination, though the witness was not examined in chief as to the mat
ter made the subject of the questions. Zavala Land & Water Co. v. Tolbert (Civ. App.)
165 S. W. 28.

37. -- Repetition of questions and questions calling for repetitIon of answers.
-Cross-examination of witness held properly excluded, where she had already fully
testified as to the matter. Abernathy v. State, 76 Cr. R. 252, 174 S. W. 33�.

Where witness had testified in detail on cross-examination as to how she came in
possession of the child and why she kept him. exclusion of defendant's question as to
her right to its custody was not error. Carrel v. State (Cr. App.) 178 S. W. 331.

The trial court has a wide discretion over the examination of witnesses, and may
restrict unnecesSary repetition in cross-examination. Grim-es v. State (Cr. App.) 178 S.
W.523.

39. Redirect examination.-Where it was sought to show, on cross-examination of
a state's witness, that he testified at the examining trial and had been induced by an
other to testify as he did at trial, it was not error to permit him to state on redirect
that his testlmonv at the trial was true. Gomez v. State, 75 Gr. R. 239, 170 S. W. 711.

In a personal injury action, testimony as to whether plaintiff would consent to a

physical examination held proper on redirect examinatio'n. Missouri, O. & G. Ry. Co.
of Texas v. Webb (Civ. App.) 178 S. W. 728.

Question on redirect examtnatton of witness, who claimed that he, and not accused,
assaulted the prosecuting witness, as to whether he had ever testified on oath about
this, held immaterial, in view of his cross-examdnatton. Vinson v. State (Cr. App.) 179
S. W. 574.

Where sheriff, testifying to bad reputation of defendant's house, stated on cross
examination he could not remember who complained about it, question on redirect ex

amination as to whether certain persons complained held properly permitted to aid rec
ollection. Bennett v. State (Cr. App.) 181 S. W. 197.

40. -- Explanation of testimony.-Where a witness for the state was asked on
cross-examinatton whether he did not tell accused's sister that he had done her brother
wrong, and that he would get out of the way for $10, he was properly permitted on
redirect examination to tell what did occur. Smith v. State, 71 Cr. R. 661, 160 S. W.
1184.

Where a witness to an assault testified on cross-examination that he had not inter
fered or promptly reported the offense; he was properly permitted on redirect to state
the reason therefor. Hooper v. State, 72 Cr. R. 82, 160 S. W. 1187.

Where the defense had attempted to show in cross-examination of a witness for
the prosecution that the witness was a spotter or detective, the state on redirect ex
amination can show that. the witness was a bonded deputy sheriff. C1ark v. State,

- 169 S. W. 895, 74 Cr. R. 464.
Where witness, testifying about bad reputation of defendant's alleged disorderly

house, was asked on cross-examination about signing local option petition, question on
redirect examination as to why he signed it held proper, Bennett v. State (Cr. App.)
181 S. W. 197.

.

In a prosecution for homicide' where defendant, on cross-examination, had intro
duced testimony that one of state's witnesses had complained against him at the place
at which he was working, it was not. error to permit the state, on redirect examination,
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to elicit from the witness the. reasons for his complaint. Satterwhite v. State (Cr. App.)
181 s. W. 462.

In a prosecution for manslaughter, where defendant, cross-exam.ining deceased's
widow, proved by her that she ran a hotel after her husband's death, and sought to
leave the impression on the jury that her character was not good, the widow's testi
mony on redirect, that her husband left her no property and she ran the hotel to make
a living, was admissible. Mansell v. State (Cr. App.) 182 S. W. 1137.

41. -- New matter on cross-examinatlon.-Where, in a prosecution for homiCide
claimed to have been committed because of a difference regarding a debt, accused at
tem:pted to prove on cross-examining his daughter as a witness that the debt had been
paid, the state could show, on redirect examination, what she knew concerning the
transaction of her own knowledge, Ward v. State, 70 Cr. R. 393, 1591 S. W. 272.

Where, in a perjury case, defendant, in questioning a state's witness as to having
appeared against a relative of his in the comrruissioners' court, elicited the fact that oth
er Citizens had also appeared for the same purpose, it was not error to permit\ the
state's attorney on redirect to ask about these other citizens. Poulter v. State, 72 Cr.
R. 140, 161 S. W. 475.· .

In a prosecution for incest, where the defense, in cross-examining the prosecuting
witness, attempted to show that her statement that the act occurred while the parties
were standing and that conception resulted was unreasonable, it was proper for the
state to show on redirect examination that defendant and

..
witness had previously had

intercourse on numerous occasions. Vickers v. State, 75 Cr. R. 12, 169 8'. W. 669.

42. ._- Repetition of testimony on direct or cross-examlnatlon.-Telephone con

versation between plaintiff's attorney and defendant's president, already covered on di
rect examination, .held properly excluded on redirect. Magnolia Motor Sales Corp. v,
Chaffee (Civ. App.) 192 S. W. 562.

46. Answer tending to subject witness to criminal prosecutlon.-See C. C. P. art.
4, and notes.

In general, a witness may decline to answer any question which tends either di
rectly to criminate him, or which may indirectly produce such result. Sovereign Camp
Woodmen of the World v .. Bailey (Civ. App.) 163 S. W. 683.

The privilege of refusing to answer questions on the ground that it would tend to
incriminate the witness cannot be put forward for the purpose of concealing facts in
the interest of some third person. Id.

The rule that a person cannot be compelled to give incriminating testimony against
himself applies, not only to criminal cases, but to civil cases. Sovereign Camp of
Woodmen of the World v. Bailey (Civ. App.) 183 S. W. 107.

A9. Waiver of privilege.-A witness in a civil case, to be relieved from answering a

question, on the ground that it will incriminate her, must swear that it will do so.

Campbell v. Peacock (Civ. App.) 17& S. W. 774.
50. Persons entitled to claim privileg:e.-Where a witness unequivocally stated that

to answer statements might incriminate him, the court properly refused to compel him
to answer such questions, though on cross-examination he became confused as to the
incrimination. Sovereign Camp of Woodmen of the World v. Bailey (Ctv, App.) 183 S.
W.107.

II. OredibUity at Witnesses

52. Credibility of witnesses in general.-An instruction that if the prosecuting wit
ness had been impeached on a material issue in the case, his testimonv could not be
considered for any purpose was erroneous and properly refused. Brown v. State, 72 Cr.
R. 33, 160 S. W. 374.

It would not discredit the testimony given at the trial by a state's witness that he
was not called as a witness at the examining trial. White v. State, 76 Cr. R. 612, 177
S. W. 93.

53. Testimony of p,arty.-The jury need not believe the testimony of an interested
witness, though it is not contradicted; especially where it might appear unreasonable.
Gameson v. Gameson (Civ. App.) 162 S. W. 1169.

The testimony of a party to an action is not binding on the jury, where there are

clrcumstanoes contradicting the testimony. Groves v. Whittenberg (Civ. App.) 165 S.
W. 889.

The jury are not bound to accept the testimony of the parties to the cause. A. J.
Birdsong & Son v. Allen (Civ. App.) 166 S. W. 1177.

In determining whether defendant's possession of land was under a claim of right
or title, court held at liberty to disregard defendant's testimony, he being an interested
witness. Nunez v. McEJroy (Civ. App.) 174 S. W. 829.

In buyer's action for damages from seller's false representations as to a thresher,
buyer's contradicted evidence that he had written and mailed letter notifying of defects
held sufficient to show that notice had been given the seller. Rumely Products Co. v.

Moss (Civ. App.) 175 S. VV. 1084.
That one party to a contract testified to by the other party testified that the con

tract was not made, did not conclusively show that the contract was lacking in mu

tuality. O'Neil v. Gibson (Civ. App.) 177 S; W.-183.
In an action between partners ror an accounting, the court could refuse' credence to

defendant's statement, totally uncorroborated, that he made a disbursement. Navarro
V. Lamana (Civ. ApD'.) 179 S. W. 922.

In trespass to try title, the unsupported testimony of a defendant was legally suf
ficient to sustain a verdict that the tract of land involved part of a larger tract con

veyed to defendant and by him, with the exception of the tract in litigation conveyed to

plaintiffs, did not belong, by way of a trust agreement, to plaintiffs under their agree
ment with defendant. Dewees v. Nicholson (Civ, App.) 182. S. W. 396.
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In an action on a note and to foreclose a deed of trust, where the defendants claim
ed a homestead in part of the land, the trial judge was not bound to believe their state

ments. Bogart v. Cowboy State Bank & Trust Co. (Civ. App.) 182 S. W. El,78.
In an action for damages for mdsrepresentations in effecting a sale of land, finding

by the jury as to the actual value of the land held warranted under the evidence,
though not in accordance with the exact estimates of the parties. Zavala Land & Water

Co. v. Tolbert (Civ, App.) 184 S. W. 623.

54. Testimony of Interested persons.-Testimony of an interested witness cannot be
disreg-:uded merely because he is interested when there is nothing in his testimony or

that of any other witness or any act or physical fact casting suspiclon on its truthful
ness. Malone v. National Bank of Commerce of Kansas City, Mo. (Civ. App.) 162 S.
W.369.

The credibility of the maker of a note signing the name of a third ·person, on the
issue whether the third person was liable as maker or surety, is unaffected by his
knowledge of the law. Connor v. Uvalde Nat. Bank (Civ. App.) 172 S. W. 175.

III. Impeachment and Corroboration ot Witnesses

55. Grounds of Impeachment In general.-Accused, on the cross-examdnation of a.

witness, may show any fact affecting his credibility. Burge v. State, 167 S. W. 63, 73
Cr. R. 60'5.

Where a witness testified as. to a statement of prosecutrix that she was over 17 at
the time of an alleged rape, and that such statement had been made in the summer

time, it was proper for the state on cross-examtnatton to show that the witness had been
in jail during that summer. Magee v. State, 168 S. W. 96, 74 Cr. R. 296.

An objection to a question to a witness as to why he resigned the office of justice
of the peace held properly sustained. Echols v. State, 75 Cr. R. 369, 170 S. W. 786.

The state held entitled to show by one of defendant's witnesses that he had not
disclosed his story to the prosecuting officer, but had first told it to one of defendant's
attorneys, who had been his own attorney, and to ask him whether he had been indict
ed for a felony. Latham v. State, 75 Cr. R. 575, 172 S. W. 797.

Evidence that plaintiff had not set up the clalrrn before suit held admissible to im
p€ach plaintiff as showing fabrication of fthe claim. Bailey v. Look (C'iv. App.) 174 S.
W.1010.

In prosecution for slander for asserting sexual relations, held proper to exclude a

question to prosecuting witness on cross-examinatton whether she would submit to
medica1 examination. Robison v: State (Cr. App.) 1791 S. W. 1157.

Testimony that deceased's wife, who was an important witness for the defense, did
not visit her husband's body for some time after his murder, is admissible. Baker v.

State (Cr. App.) 187 s. W. 949.
.

In prosecution for murder, . evidence that one of accused's witnesses failed to attend
his wife's funeral is inadmissible Stanley v. State (Cr. App.) 193 S. W. 151.

56. Corroboration of unimpeached I and uncontradicted witness.-Where a state's
witness testified as to the furniture in a room where a crime was committed, it was

permissible for the state to show in corroboration by officers that they examined the
room, and that there was a table and bed therein, as testified to by the witness. Wil
son v. State, 70 Cr. R. 627, 158 S. W. 512.

Where the defendant claimed that he did not intend not to live with his wife until
after his father informed him that she had stated she was going to send him to the
penitentiary, it was proper for the father to testify that he so informed his son. Qualls
v. State, 71 Cr. R. 67, 158 S. W. 539.

In a prosecution for violating the local option law, where the prosecuting witness,
who testified to the unlawful sale, was not Impeached by proof of contradictory state
ments, evidence of his statements to third persons that he had bought alcohol from ac
cused was inadmissible. ViTalker v. State, 72 Cr. R. 536, 163 S. W. 71.

It is error to admit evidence sustaining a witness' reputation, if such witness has
not been impeached. Wells Fargo & Co. v. Benjamin (Civ. App.) 165 S. W. 120.

Evidence of good reputation of prosecuting witness held inadmissible, where such
reputation had not been attacked. Solis v. State, 76 Cr. R. 230, 174 S. W. 343.

Where accused took the stand and contradicted the prosecutrix, he cannot, his
reputation for veracity not having been attacked, show that he told other witnesses of
statements by the prosecutrix which tended to corroborate his testimony. Hart v, State,
7�, Cr. R. 339, 175 S. W. 436.

In a prosecution for murder, cross-examination of a witness for the state held not
an impeachment justifying the introduction of evidence at the inquest in corroboration.
Satterwhite v. State (Cr. App.) 177 S. W. 959.

The state cannot introduce testimony of the general reputation for truth or its wit
ness, mel ely because the testimony of defendant's witnesses directly conflicts with his.
Clay v. State (Cr. App.) 18!} s. W. 277.

In trial for murder, where testimony of defendant's impeaching witness was shaken
on cross-examination, although not impeached, the defendant could not introduce testt
monv in, corroboration of such witness. Ingram v. State (Cr. App.) 182 s. W. 290.

In a prosecution for murder, the testimony of a witness that neither of her daugh
ters, also witnesses, had told her after a former trial that they intended to change their
statements because they could not see the defendant imprisoned, was inadmissible.
Garter v. State (Cr. AW.) 183 S. W. 881.

"Where accused denied- being at home on' the day of the offense, and a witness who
testified that on his way to visit a neighbor he saw and conversed with accused was
not impeached, the state cannot prove that the witness visited the neighbor. Taylor
v. State (Cr. App.) 184 8'. W. 224.
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In action for injuries permitting physician, witness for plaintiff, to testify that he
had testified for certain railroads in similar cases, was error. .Kansas City, M. & O.
Ry. Co. of 'I'exas v. Durrett (Civ. App.) U�7 S. W. 427.

57. Right to Impeach w'itness In general.-See C. C. P. arts. 788-7915, and notes.
It is not error to permit impeachment of witnesses for defendant in a prosecution

for murder upon proper predicates. Satterwhite v. State (Cr. App.) 181 S. W. 462.
A witness cannot be impeached on an immaterial matter. Beaumont, S. L. & W.

Ry. Co. v. Manning (ClV. App.) 186 S. W. 387.

58. Right to Impeach one's own wltness.-See C. C. P. art. 815, and notes.

62. Right to Impeach Impeaching witness.-Where witnesses for accused, who filed
a plea for suspended sentence, testified that accused's reputation for truth, veracity,
and honesty, and as a law-abiding citizen was good, the state on cross-examination
could asl!:. them whether they had not heard of his being charged with violations of law
though such violations did not· involve moral turpitude. Williamson v. State, 167 S. W:
3GO, 74 Cr. R. 289.

63. Impeachment of capacity of wltness.-The state may, to impeach the credi
bility of a witness for the defense, establish by cross-examination that the witness had
been adjudged insane, and that said judgment had never been set aside. Mason v. State,
168 S. W. 115, 74 Cr. R. 256.

64. Impeachment of knowledge or recollection of wltness.-Where, in an action in
volving a disputed boundary, a witness for defendant testified that he went with the
county eurveyor to properly locate surveys, plaintiff was entitled to cross-examine him
as to his knowledge of the matter. Denton v. English (Civ. App.) 171 S. W. 248.

Where a witness had testified that defendant was not present on date false note
was signed, exhibition to witness, on cross-examination, of various notes and documents
not offered as exhibits, of different dates, which he had witnessed, and questions con

cerning his recollection of their dates held not improper. Ferguson v. State (Cr. App.)
187 s. W. 476.

Where defendant's character witness testified that he had never heard anything
charged against defendant, it was proper to cross-examine him as to whether he was

present when defendant was tried for perjury. Cox v. State (Cr. App.) 194 s. W. 138.

65. Cross-examination to test reliability of witness.-To test the credibility of one

who had testified that deceased's reputation for chastity was good, the question, to
him, on cross-examination, if it was not common report that deceased was keeping cer

tain women, was proper. Davis v. State, 73 Cr. R. 49, 163 S. W. 442.

66. Cross-examination to discredit witness or disparage testimony in general.
Where witnesses had testified that accused's reputation for truth was good, the state
could show, on cross-examination, that such witnesses had heard that accused had tes
tified in a trial that he had been on a certain train arid witnessed a certain accident,
and that three men who were on the train swore that accused was not there. Fox v.

State, 71 Cr. R. 318, 158 S. W. 1141.
Great latitude is allowed on cross-examination, and a witness may be asked any

thing which may have a tendency to affect his credibility. Curry v. State, 72 Cr. R. 463,
162 S. W. 851.

Where an ex-sheriff testified for defendant that prosecutrix had told him that de
fendant was not guilty, cross-examination as to whether he informed the prosecutor
of this fact, as his office required, was permissible. Id,

Where a witness for accused stated that he was a church clerk, the state is en

titled on cross-examination to ask him whether he was removed from that office and
expelled from the church because of his attitude toward the prosecutrtx .a.nd her fam-

�li
'

In a prosecution for engaging in the business of selling intoxicating liquor, it was

not error to exclude a question by accused as to whether the state's witness had bought
whisky from any other person than accused, though asked for purposes of impeach
ment. Cole v. State, 72 Cr. R. 282, 162 S. W. 880.

In an action for injuries at a railroad crossing, statement of a witness, made im

mediately' after accident, that he would be likely to lose his job for making a flying
switch, held proper matter for cross-examination, as affecting weight to be given his

direct testimony that such switches had been customary since he had been in the yard.
Pecos & N. T. Ry. Co. v. McMeans (Civ. App.) 188 S. W. 692.

-

Defendant justifying on ground deceased had ruined his sister, where defendant in

troduced brother to show deceased had been guilty, court properly permitted sta-te to

draw from such brother, on cross-examination. statement that he and defendant had dis

cussed, before the killing, alleged improper relations between another brother and their
sister. De Arman v. State (Cr. App.) 189 S. W. 145.

In a prosecution for illegally selling liquor, where a witness for the state testified that
he had seen whisky in defendant's room on only one occasion, -it was proper crOES

examination to elicit the admission that such witness on another occasion subsequent
to the offense charged had seen liquor in defendant's room. Matthews v. State (Cr.
App.) 189 s. w: 491.

Permitting cross-examination, "Don't you know that if you, * * * as inspector
of the track, * * * swore ties were in bad condition, you would lose your job?".
held not an abuse of court's discretion. Missouri, K. & T. Ry, Co. of Texas v. John
son (Giv. App.) 193 s. W. 728.

67. Competency of impeaching evidence in general.-Where defendant relied on re

ceipt, which plaintiff claimed was without consideration, photographic copy of a forged
receipt, on which defendant at one time relied, held properly admitted, as showing at

tempt by defendant to fabricate evidence. Richards v. Osborne (Civ, App.) 164 s.

W.392.
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Where defendants relied on a receipt,' and there was evidence that one of them at
one time relied on a receipt claimed to be forged, bank checks bearing an admitted
signature held admissible on the question of forgery. Id.

Where a party testified that a witness had made a statement to him, the testimony
of a third person that in conversation with him the witness had made a contrary state
ment was admissible as impeaching testimony. Richard Cocke & Co. v. New Era Gravel
& Development Co. (Civ. App.) 168 S. W. 988.

In an action on stock subscriptions, evidence held admissible to Impeach a witness'
credibility. Rich v. Park (Civ. App.) 177 S. W. 184.

In a prosecution for homicide it was not error to refuse defendant permission to

prove that the wife of a state's witness had sought to employ defendant's attorney to
bring suit for divorce against the witness, such testimony being inadmissible to im

,peach the witness or for any other purpose. Satterwhite v. State (Cr. App.) 181 S.
W.462.

In a prosecution for murder,' the fact that a witness after testifying was seen talk
ing to his mother and sister in a "suspicious attitude," without showing something that
was said or done that would reflect on his testimony, was inadmissible to impeach tne

testimony of the witness. Carter v. State (Cr. App.) 183 S. W. 881.
In a prosecution for assault to rape, where only prosecutrix, who was about 14, and

her younger brothers and sisters, testified, evidence of her father's attempt to extort
money as compensation from accused's father for dismissing prosecution held admis
sible; the girl's father having control of all the children. Odell v. State (Cr. App.) 184
S. W. 208.

.

Any evidence tending to affect credibility of witness is relevant and competent, and
hearsay evidence affecting credibility is admissible if otherwise competent. Ft. Worth
& D. C. Ry, Co. v. Yantis (Civ. App.) 185 S. W. 969.

Any evidence tending to affect credibifity of witness is relevant and competent, and
hearsay evidence affecting credibility is admissible if otherwise competent. Id.

In prosecution for riding on railroad pass of another, testimony of train auditor
that defendant rode on pass on other trips and dates than that charged held not' ad
missible to impeach owner of pass. Leach v. State (Cr. App.) 189 S. W. 733.

72. Character as ground of impeachment-Particular traits of character or habits.--
Proof that defendant or any other witness in the case associated with lewd women or

kept bad company held not admissible for the purpose of impeachment. Ballard v. State,
71 Cr.. R. 587, 160 S. W. 716; Hall v. State, 70 Cr. R. 590, 158 S. W. 272; Phillips v.

State, 73 Cr. R. 317, 164 S. W. 1004.
A witness may not be impeached by. proof that his general reputation was that of

a professional gambler, and that he gambled every time he was in town and had money.
Mares v. State, 71 Cr. R. 303, 158 S. W. 1130.

Where, in a prosecution for seduction, the district attorney asked one of defend
ant's witnesses if he had not left another county because he carried a pistol, and if he
had not so stated to a third party, it was error to permit the attorney to call such third
party to contradict the witness; such evidence not being admissible for impeachment.
Capshaw v: State, 166 S. W. 737, 73 Cr. R. 609.

Exclusion of evidence to show the character of state's witness, that she had been
divorced for connection with other men, ie' not error, White v. State, 76 Cr. R. 612, 177
S. W. 93.

Where it is an issue whether a, witness is of chaste character, and she had testified
that she was, testimony of lascivious acts on her part is admissible as impeachment.
'Reed v. State (Cr. App.) 183 S. W. 1168.

In action on note claimed, to have been forged by G., cross-examination of G. as

to forging checks held not permissible to impeach him.
'

Lockney State Bank v. Bolin
(Civ. App.) 184 S. W. 553.

In a prosecution for an assault with intent to kill, evidence that the woman as

saulted was a woman of loose character and in the habit of being indecently familiar
with other men, was inadmissible as affecting her credibility. Scott v. State (Cr. App.)
185 S. W. 994.

74. -- Place and time of acqu ir-ln q reputation.-Questions "asked a witness on

cross-examination, in a prosecution for unlawfully carr-ying a pistol, if the witness had
not some 20 years before been engaged in selling intoxicants, and had not also run a

tenpin alley, were properly excluded as too remote to affect the witness' credit. Boy
ette v. State, 72 Cr.' R. 231, 162 S. W. 872.

In a prosecution for murder, where defendant did not offer to prove the reputa
tion for veracity of a witness whom he sought to impeach for any time for 12 years

immediately preceding trial, offered testimony as to her . reputation 12 years before was

properly excluded as' too remote. Hampton v. State (Cr. App.) 183 S. W. 887.

75. -- Particular acts or facts.-Mere accusations Or evidence of a particular mis
conduct are not admissible to affect the credibility of a witness. Ballard v. State, 71
Cr. R. 587, 160 S. W. 716.

In an action for breach of a lease, evidence that one of the defendants prior to such
suit had transferred his property through another to his wife held inadmissible to im
peach such defendant as a witness, in the absence of proof that it had been done to de
feat the liability sued on. Taber v. Eyler (Civ. App.) 162 S. W. 490.

Evidence that a woman has been raped is not admissible to affect her credibility as
a witness. Carter v. State, 75 Cr. R. 110, 170 S. W. 739.

Where accused's witnesses were allowed to testify that the reputation of the prosecu
trix for virtue was bad, they cannot give specific facts showing the reputation to be
deserved. Hart v. State, 76 Cr. R. 339, 175 S. W. 436.

Refusal of the question of defendant in homicide to state's witness, if her husband
had not shot her for a certain transaction, with which it was not proposed to connect
deceased, was not error. White v. State, 76 Cr. R. 612, 177 S. W. 93.
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A witness in a civil action cannot be impeached by requiring him to testify to dis
creditable acts on his part having no material bearing on the issues involved in the
case. Turner v. McKinney (Civ. App.) 182 S. W. 431.

, In a civil case the veracity of a witness cannot be impeached by proof of specific im
moral conduct, but such impeaching testimony is confined to general reputation. San
Antonio & A. P. Ry. Co. v. Blair (Civ. App.) 184 S. W. 566.

Cross-examtnatton as to plaintiff's poor character held objectionable as attempts to
prove general 'reputation by specific acts. Yeatts v. St. Louis Southwestern Ry. Co. of
Texas (Civ. App.) 184 s. W. 636.

Evidence of misconduct 'Of witness for the state was irrelevant. Marion v. State
(Cr. App.) 190 s. W. 499.

76. --' Accusation 'Or conviction of crime.-See C. C. P. art. 788, and notes.
A witness cannot be impeached by proof of his guilt of crimes of which he has never

been indicted nor convicted. Kaufman v. State, 70 Cr. R. 438, 159 S. W. 58.
In a prosecution f'Or robbery by threats with a pistol, evidence that a certain wit

ness had been convicted 'Of carrying a pistol shortly after the date of the alleged rob
bery, offered t'O impeach him and to connect him with the offense charged, was inad
missible ror any purpose; accused having testified that he got the pistol used by him
from such witness. Coker v. State, 71 Cr. R. 504, 160 S. W. 366.

As to other offenses a witness can be impeached only by showing that he has been
legally charged with a felony 'Or with a misdemeanor or imputing moral and legal turpi
tude. Ballard v. State, 71 Cr. R. 587, 160 S. W. 716.

On trial for keeping disorderly house, statement by accused to grand jury that she
had paid two fines for being "vag" held not admiesfble to impeach her testimony. Bow
man v. State, 73 Cr. R. 194, 164 S. W. 846.

A misdemeanor convtction for selling Intoxtcants in prohibition territory does not
involve moral turpitude, so that it cannot be shown for impeachment purposes, that a

witness was convicted of such offense. Hightower v. State, 73 Cr. R. 258, 165 S. W. 184.
A conviction 11 years ago was too' remote to be shown to impeach a witness' cred-

ibility. Waddle v. State, 73 Cr. R. 501, 165 S. W. 591.
.

A question on cross-examinatton of a state's witness as to whether he had not run

away with another man'S' wife was properly excluded, in the absence of any showing
'that the witness had been indicted, or that any complaint had been filed against him.
Willis v. State, 167 S. W. 352, 74 Cr. R. 98.

It is not competent t'O impeach a witness by proving that he has been indicted for
a felony or other crime, but the inquiry should be confined to proof of general reputa
tion for truth. Western Assur. Co. v. Hillyer-Deutsch-Jarratt C'O. (Civ. App.), 167 s.
W.816. ,

It is proper for the state to impeach a witness offered by accused by showing that
he was convicted of a felony within the last three years. Hamilton v. State, 168 S. W.
536, 74 Cr. R. 219.

It is improper to attempt to impeach a witness by asking him on cross-examtnation
if he had been arrested in a city named on a charge of misdemeanor. Houston Chron
icle Pub. Co. v. Tiernan (Civ. App.) 171 S. W. 542.

A witness cannot be cross-examined as to the details of the offense for which he
was convicted. Henders'On v. State, 76 Cr. R. 66, 172 S. W. 793.

Accused's witness may be impeached by questions 'On cross-examination as to his
prior conviction of crime. Sanford v. State (Cr. App.) 185 S. W. 22.

In murder trial, held not error to exclude proof to impeach witness that he had
been arrested ror vagrancy the night before testifying. Neyland v. State (Cr. App.)
187 S. W. 196.

The court properly refused to permit defendant to ask prosecutrix if she had not
been charged in justice court with theft of diamond ring, etc., no indictment having
been presented against her, though several grand juries had met and adjourned subse

quent to complaint. Johnson v. State (Cr. App.) 188 s. W. 426.
Proof by the state that a witness for accused had been indicted was admissible,

though sentence upon his subsequent conviction was suspended. Bush v. State (Cr.
App.) 189 S. W. 158.

Testim'Ony of witness 'On cross-examination that he had been in penitentiary was

admissible to affect his credit. Smiley v. State (Cr. App.) 189 s. W. 482.
Any witness can be impeached by the adverse party by proving by the witness on

cross-examination that within a period not tO'O remote he had been indicted or con

victed 'Of a felony 'Or misdemeanor imputing moral turpitude. Hawthorne v. State (Cr.
App.) 190 s. W. 184.

.

It is not permissible to impeach a witness by showing that he has committed a cer

tain crime, but only by showing that he has been indicted or convicted for such
crime. Id.

'

In prosecution for selling intoxicants in prohibition county, court properly excluded
proposed impeaching testimony by defendant that state's main witness had made single
sale' of intoxicants; off,ense being merely mlsdemeanor, and witness having been neither
indicted nor prosecuted therefor. Waggoner v. State (Cr. App.) 190 s. W. 493.

The state can properly ask a witness for the defense whether he had ever been
indicted. Deisher v. State (Cr. App.) 190 s. W. 729.

A witness in accused's behalf cannot be impeached by proof of indictment or con

viction of It crime hot imputing moral turpitude. Johnson v. State (Cr. App.) 191 S.
W. 1165.

It is not error to exclude a judgment of conviction for theft as impeaching a wit
ness where such judgment was for a fine of $10, since Pen. Code 1911, art. 1341, pro
vides that both imprisonment and fine shall be imposed or imprisonment without fine,
so that the judgment was illegal. Pope V. State (Cr. App.) 194 S: W. 590.

80. -- Laying foundation for impeaching .evldenca-=In railroad servant's action
for injuries, where plaintiff testified that he had left another state looking 'for work
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and. not because he .had been indicted, etc., exclusion of testimony of detective who
would have said that plaintiff left pending a. charge, and escaped from the officers, held
proper. Turner v. McKinney (Civ. App.) 182 S. W. 431.

.

81. -- Competency of impeaching evidence In general.-On trial for delivering
an anonymous letter reflecting on a girl's integrity, chastity, etc., evidence that on the
night before the delivery accused was seen hugging and kissing her held properly ex

.cluded, in the absence of any showing that this was with her consent or permission.
Bradfield v, State, 166 S. W. 734, 73 Cr. R. 353.

Impeaching witnesses, after testifying to the bad reputation of a witness as to truth
and veracity where he resided, may state that it is such that he could not be believed
on oath. Clemens v. State (Cr. App.) 193 s. yv. 1066.

82. -- Competency of Impeaching witnesses as to character or reputatlon.-On a

trial ror murder, a witness who had declined to' state that he knew defendant's general
reputation ror truth and veracity, could not testify as to whether he had heard de

fendant's general reputation in that respect discussed or questioned. Harper v, State,
75 Cr. R. 124, 170 S. W. 721.

83. -- Examination of impeaching witnesses as to cbaracter or reputatlon.
Where a witness is offered attacking the reputation of one or the parties, the party as

sailed is entitled, on cross-examtnatton, to' compel the witness. to' state the source of the

reports upon which he bases his testtmonv. Ft. WQrth Belt Ry, CO'. v. Cabell (Civ. App.)
161 S. W. 1083.

In a prosecution for orrertng to bribe a witness, where defendant, to' impeach the
credit of such witness, showed on crosa-examlna.tion that he had signed defendant's name

to' checks, held, that it was proper ror the state, 0'11, redirect examtnation, to' show that
he had signed the checks on defendant's instructions. Savage v. State, 75 Cr. R. 213, 170
S. W. 730.

Where a witness on direct examination testifled that he knew a person's general rep
utation, and that it was good, that on cross-examtnatton he admitted that it was also
his individual optnion did not justify the excluslon of the testlmonv. Hill v. State, 76 Cr.
R. 269, 173 S. W. 1022.

On redirect examinaticn or a state witness, by whom on cross-examinatton defend
ant sought to impeach. another state witness, the state could further examine him on the
ma.tter, and refresh his memory. White v. State, 76 Cr. R. 612, 177 S. W. 93.

An impeaching witness who was cross-examtned as to' incidents suppor-ting his testi
monv may be re-examined as to the details of those incidents. Yeatts v. St. Louis South
western Ry. CO'. of Texas (Civ. App.) 184 S. W. 636.

In a prosecution ror illegal sale or Iiquor, where a witness for defendant testifled that
the general reputatton for truth or the principal witness ror the state was bad, it was

proper Qn cross-examination for the countv attorney to' inquire whether such witness was

a drinking man. Matthews v. State ·(Cr. App.) 189 S. W. 491.

85. -- Rebutta'i of evldence . impeaching character.-Accused, who was charged
with falsely testifying that the prosecutrix in a slander case permitted sexual intercourse,
off'ered witnesses to' show that prosecutrtx was not a vlrtuous female. Held, that it was

permissible to' show on cross-examtnation of these witnesses that they attended church
funct.loris and social gatherings with the prosecutrtx, CQX v. State, 76 Cr. R. 326, 174 S.
W.I061.

Plaintiff cannot in rebuttal testify that reports concerning him mentioned by wit
nesses who impeached his reputation were circulated by his enemies. Yeatts v. St. Louts
Sotrthweatern Ry. CO'. or Texas (Civ. App.) 184 S. W. 636.

Where one accused of unlawful sale or Iiquora in prohibttion terrttorv variouslv at
tacked the state's principal witness, whose testtmonv made out the Qffense, it was proper
ror the court to' permit the sheriff to testify that the principal witness assisted him in
ferreting out vtolattons of the local option law. Dupree v. State (Cr. App.) 190 S. W. 181.

Where prosecutrtx dtsobeyed a subpoena and left on day case was first set ror trial,
state could show reason for her departure; accused having elicited such fact from her
on cross-examtne.tton, and thus attacked her credibility. Stockton v. Btate (Cr. App.)
192 s. W. 236.

Where an accompltce witness was impeached for former theft, it was permissible for
him to' explain the circumstances of his alleged conviction for theft. Pope v. Btate (Cr.
App.) 194 s. W. 590.

86. -- Evidence to sustain character of witness impeached.-Where one Qf the
defendants in her testtmonv several times referred to the testimQny or plaintiff as untrue,
evidence supporttng plaintiff's reputatton fQr truth and veracity was admissible. Hearn
v. Harless (Civ. App.) 154 s. W. 613.

Where plaintiff's character was impeached by testimony as to' his bad reputation for
integrity and truth owing to' his failure to pay his debts, plaintiff was entitled to' testify
as to' the reason ror his failure. Ft. Wor-th Belt Ry. CO'. v. Cabell (Civ. App.) 161 s. W.
1083.

Where defendant .claimed that plaintiff was a malingerer, and Introduced evidence
tending' to' show that he had attempted to' suborn witnesses, and had been guilty or acts
reflecting on his personal character, plaintiff, who testified in his own behalf, may Intro
duce witnesses to' the effect that his reputa.tion ror truth and veracity in the place where
he lived was good, Texas 'I'ra.ction CO'. v. Fearris (Civ. App.) 163 s. W. 1060.

Evidence ror defendant by physicians who had examined plaintiff that they believed
that he was entirely recovered and would be all right after ltttgation terminated held an

impeachment or plaintiff's credibility, he having testified that he sttll suffered rrom cer
tain causes, SO' as to' admit evidence or plaintiff's gQQd reputa.tlon for veracity. Wells
Fargo & CO'. v. Benjamin (Civ. App.) 165 S. W. 120.

Where, in a prosecution or accused as an accomplice to an abor-tion, prosecutrix tes
tified fQr the state that defendant was the author or her condition, and he Introducad
evidence that she had had Intercourse with others and did not know who was the father
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of her child, the state was properly permitted to prove' her general reputation for chastity
and virtue without defendant having first introduced evidence that such reputation was
bad. Fondren v. State, 169 S. W. 411, 74 Cr. R. 552.

In action for malicious prosecution, where plaintiff alIleged his former good reputa
tion for truth and honesty, evidence for defendant contradicting such evidence and im
peaching plaintiff's reputation entitled plaintiff to put in evidence as to his reputation
for truth and honesty. Missouri, K. & T. Ry. Co. v. Craddock (Civ. App.) 174 S. W. 9615.

In lessee's action for damages from lessor's wrongful refusal to consent to a sublet
ting, where lessee attempted to impeach lessor's credibility and integrity, testimony of
witness who had known lessor for 35 years, that he had a good reputation for truth and
fair dealing, was admissible. A. Harris & Co. v. Campbell (Civ. App.) 187 s. W. 365.

In prosecution for abandonment after seduction and marriage, held, that state was
entitled to prove that prosecutrix's general reputation for truth and veracity was good;
defendant having sought to impeach her. Furr v. State (Cr. App.) 194 s. W. 395.

88. Interest as ground of 'Impeachment.-Motives which operate on the mind of a
witness when he testifies are never immaterial or collateral matters which should not be
brought out on cross-examination. Curry v. State, 72 Cr. R. 463, 162 S. W. 851.

Ina prosecution for murder, the exclusion of defendant's testimony that, certain of the
state's witnesses had taken him from jail, carried him out of town, and sought to extort
a confession from him, held error. Durfee v. State,' 73 Cr. R. 165, 165 S. W. 180.

The motive of a witness and his interest or bias. may be shown on his cross-exam
ination. Burge v. State, 167 S. W. 63, 7,3 Cr. R. 505.

All legitimate testimony, tending to show the interest and bias of a witness for the
state, should be admitted. Car-ter v. State, 75 Cr. R. 110, 170 S. W. 739.

,Bias or interest of a witness is .ma.tertal as affecting credibility. Edwards v. State,
76 Cr. R. 647, 172 S. W. 227.

90. -- Interest in event of witness not party to record.-Y'\There the father of a co
defendant testified on behalf of the defendant, it was proper for the state to ask him if
his son was not indicted for the same offense, to show his bias. Wilson v. State, 71 Cr.
R. 330, 158 S. W. 1114.

'

Where defendant's brother testified to material facts on the issue of self-defense in,
his favor, the state was entitled' to prove as original evidence that the brother prior to
the trial sought to induce another witness to give similar testimony. Burnaman v. State,
70 Cr. R. 361, 159 S. W. 244, 46 L. R. A. (N. S.) 1001.

Where a witness testified to material circumstances in favor of accused, it was prop
er for the state to prove that the witness had approached a state's witness a.nd told him
that "if he testified against accused, he would get h--l beat out of him." Brown v.

State, 72, Cr. R. 33, 160 S. W. 374.
In a prosecution for statutory rape, where accused offered a witness who testified

only to the bad reputation of the prosecutrix for virtue, evidence that the witness had
interested himself in the prosecution, and had attempted to get the girl's father to stop it,
is admissible to show bias. Bradley v. State, 72 Cr. R. 287, 1132 S. W. 51'5.

A witness for, accused may be impeached by proof of his statements to another that
he 'intended to' testify to certain matter to help accused, and asked such other to also
help him.. Casey v. State (Cr. App.) 180 s. W. 673.

In a prosecution for murder, a letter addressed to a person not a witness, written by
a .witness adverse to defendant, tending to prove that he was suppressing and fabricating'
the testimony, was admissible as showing the intent and interest in the case, as well as

an attempt to suppress or fabricate the testimony. Carter v. State (Cr. App.) 183 s. W.
881.

A witness for defendant, indicted for selling liquor in prohibition territory, having
stated that he was interested in the case, it was proper to ask him on cross-examination
whether he Was not' a barber in the same shop with C. who was under indictment for
bootlegging, but questions as to. whether C. kept and sold liquor were improper. John-
son v. State (Cr. App.) 191 s. W. 1165. ,

In prosecution, accused should be permitted to 'prove conspiracy between state's wit
nesses and officials, and t.ha'tjsuch witnesses to' escape punishment for crimes for which

they were then in jail, fabricated testimony against accused. Jones v. State (Cr. App.)
194 s. W. 1109.

91. -- Employment by or other contractual relatl on with party.-It was proper
to ask, on cross-examination of witnesses for the defendant, whether they were on his
bond in that case, and also whether they had been on his bond before, in order to show
the interest of the witnesses. Ross v. State, 71 Cr. R. 493, 159 S. W. 1063.

To impeach a witness for defendant in seduction, the state may show witness pre
scribed for prosecutrix to produce an abortion. McDonald v. State (Cr. App.) 179 s.
W.880.

'

92. -- Friendly or unfriendly relations with or feeling toward paMy.-In an action
for malicious prosecution, evidence to show a witness' animosity against plaintiff and an
other implicated with plaintiff, held admissible. Missouri, K. & T. Ry. Co. v. Craddock
(Civ, App.) 174 S. W. 965; Edwards v. State, 75 Cr.' R. 647, 172 S. W. 227.

Where the prosecuting witness admitted having been indicted for assaulting defend
ant, it was error to refuse to permit defendant to show that the cause of the assault was

that the witness purchased a chattel mortgage on derendanr's property and tried to en

force it before it was due as tending to intensify the bias of the witness. Sherley v.

State, 72 Cr. R. 665, 163 S. W. 708.
Criminal acts of a witness' stepfather in causing pregnancy, to remove which ac

cused performed the abortion, for which he was prosecuted, and unfriendliness between
him and her husband held inadmissible to affect her credibility. Link v. State, 73 Cr. R.
82, 164 S. W. 987.

The state's witness may be cross-examined as to whether a relative of his who was

an enemy of accused had not induced him to make the complaint. Wade v. State, 76 Cr.
R. 631, 171 S. W. 713.
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Refusal to permit accused to show that a state's witness was supporting at an elec
tion a candidate opposing the candidate supported by accused held error. Edwards v.

state, 75 Cr. R. 647, 172 S. W. 227.
In salesman's action for compensation under oral contract, letter of detendarrt'e pres

ident showing his bias against plaintiff held admissible, as affecting the weight to be

given testimony of such officer. Briggs-Weaver Machinery Co. v. Pratt (Civ. App.) 184 S.
W.732.

.

,

The cross-examination of a witness for accused as to his friendship for, and assist
ance rendered to, accused, held proper to show the witness' interest. Deisher v. State

(Cr. App.) 190 s. W. 729.

93. -- Cross-examination to show interest or blas.---Questions to' a witness, to

show' interest and bias, which assume facts not in evidence, are properly disallowed.

Echols v. State, 75 Cr. R. 369, 170 S. W. 786.
To show the bias of a witness, a question is too general which asks whether he had

expressed his feelings, etc., but the parties, the, time, -and the place should be pointed
out. Id.

94. -- Laying foundation for impeaching evidence as to Interest or blas.-Where
an expert witness was not interrogated as to what he was to be paid for attending court,
evidence could not be introduced, after he had testified and left the county, that he was

paid in connection with his testimony. Good v. Texas & P. Ry, Co. (Civ. App.) 166 s.

W.670.

95. -- Competency of Impeaching evidence as to interest or blas.-While it is al

ways permissible to show the bias and prejudice of any adverse witness, the testimony
offered for such purpose must have some probative force, and it is never permissible to

impeach a witness on immaterial matters. Hall v. State, 70 Cr. R. 590, 158 S. W. 272.
,

A party may prov.e declarations of a witness which 'tend to show his bias, interest,
prejudice, or any other mental state or status, which, fairly construed, might tend to
affect his credibility. Burnaman v. State, 70 Cr. R. 361, 159 S. W. 244, 46 :U' R. A. (N. S.)
1001.

The court properly permitted accused to show that a difficulty had occurred between
him and one of the state's witnesses, but refused to permit proof of the details thereof.
Figueroa v. State, 71 Cr. R. 371, 159 S. W. 1188.

To show animosity of a state witness towards defendant, testimony that, while de
ceased had had his cotton ginned at witness' gin, defendant had not, is admissible; but
the fact that defendant's father had not patronized such gin, defendant being a married
man and not being with his father, is immaterial thereon. Davis v. State, 73 Cr. R. 49,
163 S. W. 442.

In a prosecution for illegally selling liquor, the court properly refused to permit de
fendant to testify that' he had worked for the prosecuting witness and had been paid
partly in whisky, and that this was a motive for the prosecution against him, in the ab
sence of evidence that the prosecuting witness had reason to believe defendant was go
ing to prosecute him. Sherley v. State, 72 Cr. R. 665, 163 S. W. 708.

The reason why a sheriff had discharged his deputy, the prosecuting witness, was

properly excluded, as' not showing animus or ill will. McHenry v. State, 76 Cr. R. 27�,
173 S. W. 1020.

Evidence that defendant secured liquors from witness' saloon without paying there
for held admissible, as tending to show the witness was defendant's employe, and so
was interested. Rhea v. Cook (Civ. App.) 174 s. W. 892.

Evidence that defendant owed a certain bank money held admissible, as tending to
show that testimony of officers of the bank, in a suit against such defendant on a note
was interested. Id.

'

Upon trial for rape of accused's daughter, testimony, tending to show hostility of
daughter, testifying for the state, against another daughter, was irrelevant. Marion v.
State (Cr. App.) 190 S. W. 499.

96. -- Rebuttal of evidence of interest or blas.-Where defendant sought by cross
examination to show that witness was related to the prosecuting witness, but developed
the fact that the witness had been forced to tell the grand jury about buying whisky of
defendant, the state was entitled to prove that such witness had not voluntarily ap
peared and testified before the grand jury. Brown v. State, 72 Cr. R. 33, 160 S. W. 374.

The state, to show interest of a witness for defendant, and that her testimony was of
recent manufacture or origin, having shown employment of her by defendant subsequent
to the crime, defendant may show the same statement was made by witness just after
the crime and before such employment. Kaufman v. State, 73 Cr. R. 454, 165 S. W. 193.

Where it is attempted to be shown that a witness is testifying under corrupt motives
or fabricating, testimony, evidence of his good reputation is admissible. Thompson v.

State, 74 Cr. R. 145, 167 S. W. 345.
Where accused attacked a witness by evidence of statements that he was going to

volunteer to 'testify, though he knew nothing of the case, the witness might be corrob
orated by evidence that his name was furnished to the prosecution by another. McCue
V. State, 75 Cr. R. 137, 170 S. W. 280.

Where accused sought to show that a state's witness was taking an active interest in
the prosecution, the court could permit the state to show the reason of the witness' in
terest. Word v. State (Cr. App.) 179 S. W. 1175.

97. -- Evidence to show want of Interest or freedom from bias.-Where accused,
in cross-examining the state's witness, endeavored to show that he was not placed under
the rule merely that he might hear the other testimony before he testified, and attempted
to show bias, the witness was properly permitted to testify that, while he was interested
in the. case, he did not feel sufficiently interested to testify falsely. Ward v. State, 70
Cr. R. 393, 159 S. W. 272.
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Where the state on the cross-examination of a witness for accused showed that the
witness was biased in favor of accused, accused should be permitted to show that the
witness and decedent supported the same candidate at an election. Edwards v. State, 75
Cr. R. 647, 172 S. W. 227.

98. Inconsistency of statements as ground of Impeachment.-In a prosecution for as
sault with intent to rape on defendant's step-daughter, her mother having testified that
prosecutrix on the day of t.he alleged offense had not come to her and been asked by her
if defendant had not ruined her and that witness had not told S. of the assault shortly
thereafter, S. was properly permitted to testify to the. contrary; the court having in
structed that the evidence could be considered only as bearing on the mother's credibil-
ity. Grimes v. State, 71 Cr. R. 614, 160 S. W. 689.

.

In a prosecution for procuring an abortion where the mother of the girl testified for
the defense, testimony as to her contradictory statements to witnesses held admissible as

affecting her credibility. Link v. State, 73 Cr. R. 82, 164 S. W. 987.
In a prosecution for procuring an abortion, testimony of the mother of the girl that

her husband, the girl's stepfather, had been arrested as an accomplice after she had
made certain statements to the prosecution, and subsequent to her testimony at the trial
to a different state of. facts, held admissible as tending to show her interest, feeling and
bias. Id. .

'

A witness may ib'e'"irnpeached by proof of statements in conflict with his testimony.
by laying a proper foundation, and by calling as witnesses the persons to whom the con

flicting statements were made. Cyrus v. State, 169 S. W. 679, 74 Cr. R. 437.
If a witness is present, and, though under no duty to speak, the facts discussed were

of such a nature and the circumstances such that he WOUld, in the natural order or
things, have mentioned facts within his knowledge, his failure to do so bears SUfficiently
on the question of his veracity to entitle it to admission. Ft. Worth & D. C. Ry, Co. v.
Yantis (Civ. App.) 185 S. ·W. 969.

A witness may be impeached on laying the proper predicate by proving statements
by him in conflict with his testimony. Longoria v. State (Cr. App.) 188 S. W. 988.

The state may impeach defendant's witness by proving that she had made declara
tions prior to her testimony 'different from what she made along the same line at other
times prior thereto. Sapp v. State (Cr. App.) 190 s. W. 489.

In action to rescind purchase price of land, testimony of defendant's conversation
with witness held admissible as contradictory of defendant's testimony. Barbian v.
Grant (Civ. App.) 190 S. W. 789.

99. -.- Nature of former statement in general.-A grantee having denied assuming
a debt on certain school land to the state and also any knowledge of its existence, evi
dence that, after the conveyance and before interest payments on the state debt had
matured, he stated to witness that it would soon be time for him to "dig up" the interest
money due the state 'was admissible. Alston v. Pierson (Civ. App.) 158 s. W. 1165.

Where the state's witness testified that an unlawful sale of intoxicants was made at
one time, he may beicrose-examtned as to contradictory statements of the time of sale
made out of court. 'Wade v. State, 7'5 Cr. R. 531, 171 S. W. 713.

In a murder trial,. evidence in rebuttal of statements purporting to have been made
by wife of deceased as. to his character held admissible. Barnett v. State, 76 Cr. R. 555,
176 S: W. 580.

-

.Where one of accused's witnesses who confessed to participating in the robbery
stated that accused was not a participant, he may be contradicted by proof of contradic
tory statement, although such evidence is limited to the. contradiction. Collins v. State
.(Cr. App.) 178 s. W. 345.

.

In a. prosecution for violation of local option law, evidence for defendant to support
his tasttmony that deputy sheriff had stated to third party that he had found only one

whisky ease when. he searched defendant's house held admissible on the weight to be
given the deputy's testimony.. Bryson v. State (Cr. App.) :1.86 S. W. 842.

Where defendant's witness testified that she believed the deceased was unconscious
when she made statement that defendant inflicted injuries on her, statements by the
witness to the physician who attended deceased, prior to so testifying, were admissible
to impeach her. Thompson v. State (Cr. App.) 187 S. W. 204.

In trial for murder, conductor's former statement that there was no doubt that de
ceased and one of the defendants got off his train at a certain time and place and took
an automobile driven by the other defendants, was admissible to impeach the testimony
to the contrary. Sapp v. State (Cr. App.) 190 S. W. 489.

In prosecution for murder, testimony of state's witnesses as to statements of defend
ants' witness at the time wife of one of defendants was lying dead, to the effect that
defendant had had her killed, held admissible to impeach defendants' witness. Id.

Declarations by defendant subsequent to his claimed transfer of a note to his wife,
held admtssibtevto contradict his testimony showing a gift. Earhart v. Agnew (Civ.
App.) 190 S. W. 1140.

101. -- Written statements or Instruments.-Where, in an action to cancel a con
tract for the sale of land, one of defendant's witnesses testified on cross-examination that
he thought defendant's officers were good men, plaintiff could not contradict him by in

troducing a letter, written by the witness, in which he referred to defendant's officers as

a gang of cut-throats. South Texas Mortgage Co. v: Dozier (Civ. App.) 158 s. W. 1051.
In an action for damages and for an injunction against breach of a contract for the

sale of a livery business and its good will, in which defendant testified that a certain
building Wail not his, statement from his answer filed in a suit by a third person that the

building was to be used as a livery stable held admissible as impeaching evidence. Ken-

nedy v. Winfrey (Civ. App.) 163 s. W. 1018.
.

Where a surveyor had introduced a map of the locus in quo in a boundary line dis

pute, showing the nonexistence of a set-off as claimed by plaintiff, other maps showing
such jOg, si�ned by the witness, but made by him from field notes of others in his em-
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ploy. were admissible for impeachment. National Biscuit Co. v. Block (Civ. App.) 164 s.
W.393.

W?ere,. on the. trial of accused for the murder of his son-in-law, his daughter, de
cedent s wire, testified to acts of cruelty by decedent, and that prior to the homicide she
had informed accused" thereof, a letter written by her to decedent, two "days before the
homicide, in which she disclosed affection for him and a desire to live with him, was
admissible to impeach her. Roberts v. State, 168 S. W. 100, 74 Cr. R. 150.

Declara.tions in a petition not made with plaintiff's knowledge, authority, or acqui
escence, in suits against other persons, are not admissible to impeach plaintiff's testi
mony in the subsequent action. Gulf, C. & S. F. Ry. Co. v. Battle (Civ. App.) 169 s. W.
��

"

Census report signed by witness before motive to swear falsely arose, held admissible
to impeach her testimony concerning the ages of her children. Hopkins v. State (Cr.
App.) 180 S. W. 1094.

It was proper for the state to introduce for impeaching purposes a written statement
of a witness which contradicted some of his testimony on the trial; the proper predicate
having been laid. Porter v. State (Cr. App.) 190 s. W. 159.

File marks, excerpts, etc., of plaintiff's former pleadings, containing no admission or
declaration against his interest or conttadicting anything" to which he has testified, are
not competent for purposes of impeachment. Texas City Transp. Co. v. Winters (Civ.
App.) 193 S. W. 366.

Written statement identified and proved to have been made by witness contrary to
his testimony on trial is admissible to impeach him, though undated and unsigned.
Kampmann v. Cross (Civ. App.) 194 s. W. 437.

102. -- Former testimony of wltness.-A witness may be impeached by proof of
his statements before the grand jury in conflict with his testimony given on the trial.
Link v. State, 73 Cr. R. 82, 164 S. W. 987; Perrett v. State, 72 Cr. R. 212, 1162 S. W. 882.

Where a witness for plaintiff deposed that he had heard a conversation between
plaintiff and defendant as to the price for which defendant would feed stock, his former
deposition that he had heard "the latter part" of the conversation held not to impeach
him. Memphis Cotton Oil Co. v. Goode (Civ. App.) 171 s. W. 284.

In prosecution for murder, impeachment of defendant's witnesses by proving their
inconsistent testimony at coroner's inquest and former trial held proper, although de
fendant had not been present at the inquest. Bolden v: State (Cr. App.) 178 S. W. 533.

In an action by shippers of live stock for delay in transit, testimony of a plaintiff, on

cross-examination as to his testimony in another action, tending to show that it would
take a longer time to make a shipment from the shipping point to destination than was

testified to by him, was admissible. International & G. N. Ry. Co. v. Landa & Storey
(Civ, App.) 183 s. W. 384.

In trial for seduction, where" testimony of witness for defendant tended to show that
prosecutrix was not a virtuous and chaste female, it was proper to allow testimony show
ing his contrary statements on the former trial. Gleason v. State (Cr. App.) 183 S. W.
891.

.

Written statement taken at examining trial could be used to impeach witness stating
what he testified to at such trial. De Arman v. State (Cr. App.)' 189 s. W. 145.

104. -- Statements by others In presence or with the sanction of witness.-A let
ter by claimant's attorney, stating the facts as different from those testified to by claim
ant at the trial, is inadmissible to impeach claimant's testimony. Texas & P. Ry. Co. v.

Spann (Civ. App.) 173 s. W. 600.
105. -- W!tnesses who may be Impeached by inconsistent statementee--A party

cannot impeach a witness called by him by showing statements made by the witness

contrary to his testimony where there is no claim that the witness misled or deceived
the party. Lane v . Herring (Civ. App.) 190 S. W. 778.

Plaintiff did not have right to impeach his own witness by showing inconsistent

statements, or to lay a predicate for his impeachment, where plaintiff was not sur

prised by witness' testimony. Kirby Lumber Co. v. Youngblood (Civ. App.) 192 s. W.
1106.

106. "-- Irrelevant, collateral or immaterial matters.-Where a witness is cross

examined on collateral matters, his answer cannot be subsequently contradicted by the
examining party. Ballard v. State, 71 Cr. R. 587, 160 S, W. 716.

It is proper to cross-examine a witness as to coilateral and immaterial matters for
the purpose of contradicting him by other evidence, if such collateral matters pertain to
motive, interest, or animus of a witness. Id.

A witness cannot be impeached on an immaterial issue. Evans v. state, 76 Cr. R.
56, 172 S. W. 795.

109. --' Laying foundation for proof of inconsistent statements.--0rdinarily no

witness can be impeached by showing that he has made a statement contrary to his
testimony without first examining him on the subject and giving him an opportunity to
deny or explain. Curry v. State, 72 Cr. R. 463, 162 S. W. 851.

On cross-examination of a witness for the defendant, the state could ask him, for
impeachment purposes, whether, on the day following the alleged theft, he had made a

Written statement to" the city attorney as to what occurred at the scene of the theft.
Watts v. State"75 Cr. R. 330, 171 S. W. ·202.

Permitting the county attorney, on cross-examination to lay a predicate for im
peachment, to ask a witness for defendant whether he did not make certain statements
before the grand jury held not error. Id.

To impeach a witness by proof of a contradictory statem.ent. it is necessary to call
the attention of the witness to the statement. Parker v. Schrimsher (Civ. App.) 172 S'.
W. Hi5.

Prosecutrix cannot be impeached by proof of inconsistent statements out of court
unless proper foundation is laid. Walton v. State (Cr. App.) 178 s. W. 358.
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110. -- Admission or denial by witness of making of Inconsistent statements.
A witness who admits that he had made a contradictory statement while testifying On
a former trial may not be impeached by introducing the former statement. Parker v.
Schrimsher (Civ. App.) 172 S. W. 165.

In a prosecution for homicide, a witness cannot be compelled to say what her testi
mony was at a prior trial, where she states that she does not remember. Taylor v.
State (Cr. App.) 180 S.· W. 242.

111. -- Competency of evidence of inconsistent statements In general.-Testimony
as to statements made by a witness, offered to impeach his testimony, is not objection
able as hearsay. Texas & P. Ry, Co. v. Spann (Civ, App.) 173 S. W. 600.

Evidence, though hearsay, showing failure of a witness to disclose facts in discus
sion of accident in suit, cannot be excluded as hearsay, or irrelevant or immaterial, as
it goes to the credibility or the witness. Ft. Worth & D. C. Ry, Co. v. Yantis (Civ.
App.) 185 S. W. 969.

113. -- Proof of written statements or instruments.-Proof that witness, sought
to be impeached as to ages of children, signed census blank, held to authorize its intro
duction though the answers therein were written by the census taker. Hopkins v. State
(Gr. App.) 180, S. W. 1094.

,

The admission in evidence of the only part of a letter written by defendant's book
keeper to its president which was contradictory of her testimony was proper. E. Alke
meyer Go. v. McGardell (Civ. App.) 183 S. y'il. 416.

In prosecution for murder, where a witness for defense testified at variance with
statement made on the day of the murder, it was proper for the district attorney, who
elicited such statement, to testify that he wrote it as nearly in the witriess' language
as he could, using narrative form', and that he explained the nature of the inquest be
fore taking the statement, which witness signed after he read it to her. Short v. State
(Gr. App.) 187 S. W. 9'65.

114. -- Proof of former testimony of witness.-A statement by a witness before
the grand jury, reduced to writing, identified by the assistant county attorney and
signed by the witness, was admissible to impeach the witness, where a proper predi
cate had been laid. Watts v. State, 75 Cr. R. 330, 171 S. W. 202.

Testimony of a grand juro" called to show discrepancies in the testimony of a wit
ness for defendant, that he had translated her testimony to the grand jury, held not
objectionable because he was not sworn in the grand jury to make such translation.
Merkel v. State, 75 Cr. R. 551, 171 S. W. 738.

In a prosecution for murder, it is not necessary that testimony of a witness at a

former trial, and used to impeach him, be reduced to writing or sworn to, if it can be
otherwise proven. Taylor v. State (Cr. App.) 180 S. W. 242.

115. -- Rebuttal of evidence of inconsistent statements.-Where evidence of con

tradictory statements has been introduced to impeach a witness, his general good repu
tation may be proved, but merely laying a predicate for proof of such statements does
not justify proof of good reputation. Thompson v. State, 167 S. W. 345, 74 Cr. R. 145.

116. -- Evidence as to. statements consistent with testimony.-Accused having
sought to impeach prosecutrix by proving contradictory statements, the state was au

thor-ized to support her testimony by proving a prior similar statement to a physician.
Northcutt v. State, 70 Cr. R. 577, 158 S. W. 1004.

.

.

Where a witness for the state was impeached by, proof of contradictory state
ments, the state could show that he had made subsequent statements, consistent with
the testimony, prior to the alleged contradictory statements. Smith v. State, 73 Cr. R.
521, 165 S. W. 574.

Replies of a witness to inquiries concerning the accident held admissible in cor

roboration, where his credibility was attacked by showing inconsistent statements.
Texas & N. O. R. Co. v. Petersilka (Civ. App.) 176 S. W. 70.

Where the state impeaches a witness by proof of contradictory statements, he may
prove statements 'similar to those on trial, made before the motive for falsification ex-

isted. Blackburn v. State (Cr. App.) 180 S. W. 268.
,

Where defendant sought to impeach a state's witness by showing that she had made
a statement before trial different from that at the trial; the court properly permitted
state to introduce her testimony at examining, trial. Cozby v. State (Cr. App.) 189 S.
W.957.

Where on the third trial of a case one party impeached witness by showing that on

a former trial he had testified to facts in conflict with his testimony on the third trial,
it was error to permit for, corroboration a showing that on another former trial he
testified as he did on the third trial. Gulf, C. & S. F. Ry. Co. v. Sullivan (Civ. App.)
190 S. W. 739.

117. -- Explanation of inconsistency.-Evidence of plaintiff as to circumstances
surrounding the giving of a statement and as to its falsity was admissible to rebut the
statement g'iven to contradict plaintiff's testimony. Pecos & N. T. Ry, Co. v. Winkler
(Civ. App.) 179 S. W. 691.

119. Contradiction of testimony of witness.-The testimony of a witness on cross

examination that he is not a professional gambler is conclusive and cannot be con

tradicted by the cross-examiner. Mares v. State, 71 Cr. R. 30'3, 15'8 S. W. 1130.
If a witness denies anything showing a, motive for testifying against one party,

those facts may be shown by other witnesses and independent facts. Gurry v. State,
72 Cr. R. 463, 162 S. W. 851.

.Certatn evidence held admlasible to affect a witness' credibility. City of Comanche
v. Hoff & Harris (Civ. App.) 170 S. W. 135.

In an action for depreciation of value of real estate through railroad construction,
evidence, til rebuttal of testimony iby a wttness who lived across the street from plain-
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tiff, that he suffered no inconvenience or discomfort, held admissible. Houston Belt &
Terminal Ry. Co. v. Wilson (Giv. App.) 176 s. W. 907.

120. -- Right to contradict testimony of one's own witness.-A party in a civil
action may contradict the testimony of his own witness even though he is not surprised
thereby. Western Union Telegraph Co. v. Vickery (Civ. App.) 158 S. W. 79r2.

Where a witness testified that he borrowed a quart of whisky from accused and did
not buy it, the county attorney, by cross-examining the witness as to his payment of a

dollar to accused when he got the whisky, did not ma.ke the witness his own, so as to

prevent him from disproving the witness' statement that the dollar tha.t he paid ac

cused was not for the whisky, but to pay a debt for witness' brother. Howard v.

State, 72 Cr. R. '624. 163 S. W. 429.

122. -- Disproving facts testified to by witness.-In a prosecution for statutory
rape, where accused introduced witnesses who testified that at the time the alleged act
of intercourse was charged to have taken pJace on the banks of a branch, he was

visible, and the prosecutrix was not present, it is proper for the state to introduce' evi
dence that from the position of accused's witnesses, they could not have seen him.
Hamilton v. State, 168 S. W. 536, 74 Cr. R. 219.

Where one of accused's witnesses testified that he did not sign a written statement
concerning the crime and could not write his name, he may be impeached by contradictory
evidence. Collins v. State (Cr. App.) 178 S. V'v'. 345.

It is always competent for a party to contradict his adversary's witness by showing
the facts to be otherwise than as -testified to by him, and so discredit the witness.
Briggs-Weaver Machinery Go. v. Pratt (Civ, App.) 184 S. W. 732.

In a homicide case, where accused's witness testified to communicating statements
by deceased's wife and daughter,. the state may prove by deceased's wife and daughter
that they made no such statements to the witness. Sanford v. State (Cr. App.) 185 S.
W.22.

'

123. --. Testimony subject to contradiction in general.-Where a physician testi
fied by deposition as to the cause of plaintiff's injuries, held, that he could not be im
!peached by proof that his statement that he was unable to leave his residence on ac
count of illness was false. Texas Traction Co. v. Fearris (Clv. App.) 163 S. W. 1060.

In murder case, where court adjourned for witness who testined
'

she was ill, her
cross-examination not seriously assailing or questioning her 'testimony, refusal to per
mit defendant to introduce evidence to prove she was really sick was proper. De Ar
man v. State (Cr. App.) 189 S. W. 145.

Where a state's witness was asked on cross-examination by defendants" attorney
whether or not she was a common prostitute, and she denied that, none of the officers
could testify that her reputation was that of a common prostitute. Sapp v, State (Cr.
Appi) 190 S. W. 489.

If witness should deny alleged conspiracy between state's witnesses and officials,
whereby such witnesses fabricated testimony against accused, it would form a subject
of impeachment. Jones v. State (Cr. App.) 194 S. W. 1109.

124. -- Irrelevant, collateral or immaterial m:atters.-In an action for personal in
juries, plaintiff's denial on cross-examination that he was allowed to resign from a

third party's employ on account of his drinking related to a collateral matter, and could
not be contradicted. Paris & G. N. R. Co. v. Flanders (Civ. App.) 165 S. W. 98.

Evidence held inadmissible to contradict a witness, her testimony not being perti
nent to the issue involved. Houston B. & T. Ry. Co. v. Lewis (Civ. App.) 176 S. W. 68.

A state's witness in a, murder case could not be impeached by disproof of the reason
she gave for her admittedly bitter feeling toward defendant. Herrera v. State (Cr.
App.) 180 S. W. 1097.

.

It is not permissible to impeach a witness by contradicting him upon an immaterial
matter. Missouri, K. & T. Ry, Go. of Texas v. Johnson (Giv. App.) 193 S. W. 728.

125. -- Competency cf contradictory evidence.-Where, in a homicide case, a

witness had testified that deceased had made a threat against defendant, and stating
that he then had in his pocket a marriage license to marry defendant's divorced wife,
evidence of. the date of the issuance of the license was admissible as tending to dis
credit the witness. Kirklin v. State, 73 Cr. R. 251, 164 S. W. 1016.

In a prosecution for perjury, evidence of statements by a man with whom it was
Claimed the prosecutrix admdtted improper relations, offered to contradict one of ac
cused's witnesses, held inadmissible. Cox v. State, 76 Gr. R. 326, 174 S. W. 1067.

Where mother of p,rosecutrix,. whose age was contested, testified concerning age of
younger daughter, testimony that all of the girls went to school and were within the
scholastic age at a certain time, held admissible to impeach the mother. Hopkins v.
State (Gr. App.) 180 S. W. 1094.

In suit by the buyer of lands for false representations of the seller's agent as to the
quantity, a map furnished the buyer by the agent was admissible to contradict the
agent's testimony. Vaden v. Buck (Civ. App.) 184 S. \V. 318.

Predicate for contradiction of witness based on statement from deposition of one

who also testified orally held proper and sufficient. briggs-Weaver Machinery Co: v.
Pratt (C'iv. App.) 184 S. W. 732.

In impeaching a witness by contradiction he should be asked the direct question and
not one seeking to draw an inference from an inference. Missouri, K. & T. Ry, Co. of
Texas v. Johnson (Civ. Ap'P.) 193 S. W. 728.

127. Corroboration of impeached or contradicted wltness.-Where a state's witness
testified that she saw accused strike at decedent, and accused offered evidence tha.t
there was a hill between such witness' vision and the place of the difficulty, evidence
was admissible for the state that witnesses were familiar with the location, and that
one standing where witness was could plainly see decedent at the time. Ward v, State,
70 Cr. R. 3�3, 169 S. W. 272,
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Where plaintiff's witness denied the authenticity of a written statement purporting
).0 have been made by him, and contradictory to his testimony, plaintiff could testify
that he, was present, and that such witness did not make the purported statement.
T. B. Allen & Co. v. Shook (Civ. App.) 160 S. W. 1091.

Where a physician, who testified to examining plaintiff, at the time of an injury
while working for another railroad company, was contradicted by plaintiff, the contra
diction was not such an impeachment as to authorize the introduction of the report by
the physician as corroborative evidence. Ft. Worth Belt Ry, Co. v. Cabell (Civ. App.)
161 S. W. 1083.

'

That two witnesses contradicted each other, in that one testified that he was in an
office at the time of the shooting, which another witness denied, would not entitle the
witness stating the affirmative to show that he had made statements which corroborated
his evidence, though he could show by other evidence that he was at the office at the
time testified. Bain v. State, 166 S. W. 505, 73 Cr. R. 528.

In an action for fraudulent'misrepresentatic-ns, where a witness for the plaintiff tes
tified that defendant kept a false account book as to the receipts of the property which
he leased to plaintiff, testimony that others had seen' and examined a similar book,
which contained false entries of the amounts, was admissible to corroborate the wit
ness. Loftus v. Sturgis (Civ. App.) 167 S. W. 14.

Where one accused of the unlawful sale of intoxicating liquor contended that the
prosecuting witness was so intoxicated as to have no recollection of the transaction, the
prosecution may show that the witness, although somewhat under the influence of in
toxicating liquor, was not drunk. Clark v. State, 169 S. W. 895, 74 Cr. R. 464.

Where accused's witnesses were contradicted, but not in any other way attacked,
they could! not be corroborated by proof of their general reputation for veracity. Me
Cue v. State, 75 Cr. R. 137, 170 S. W. 280>.

Where a witness is a stranger, and discrediting facts have been developed in his
cross-examination, he may be corroborated by proof that his general reputation for
truth and, veracity is good. Id.

Where the age of prosecutrix was in question, held,' that a school certificate signed
by the girl's mother long before prosecution was admissible to corroborate the mother's
testimony as to her age. Walton v. State (Cr. App.) 178 S. W. 358.

Where defendant cross-examined state's only material witness to lay the predicate
to impeach him, the state could support the witness by corroborating the testimony.
Leach v. State (Cr. App.) 18{} S. W. 122.

-

Where the 'defendant in a prosecution for murder attempted to impeach one of the
state's witnesses it was not error to permit the state to support its witness by other
testimony. Satterwhite v. State (Cr. App.) 181 8'. W. 462.

In an action for damages for conversion of cotton, where defendant introduced
witnesses to impeach plaintiff's testimony, testimony of witnesses in corroboration of
plaintiff's statement that he did intend to return and gather the cotton held admissible.
Grayson v. Boyd (C'iv. App.) 185 S. W. 651.

In lessee's actton for damages for lessor's wrongful refusal to consent to subletting,
where plaintiff attempted to discredit defendant's testimony as to his offer to release
the lessee, corroborating testimony thereof was admissible. A. Harris & Co. v. Camp
bell (Civ. App.) 187 S. W. 365.

128. -'- Testimony subject to corroboratlon.-Admission of testimony of foreman
of the, grand jury which indicted accused relative to the giving of testimony before the
grand jury by the state's impeaching witness held error; it not being perrnissfble to
corroborate the impeaching witness in this manner. Venn v. State (Gr. App.) 182 S.
W.315.'

,

129. -- Competency of corroborative evidence In general.-In a prosecution for
robbery occurring at the time of an assault, certain evidence as to prosecutor's actions
after the assault held admissible, in view of cross-examdnation on the theory of fabri
cated testimony. Phillips v. State, 73 Cr. R. 317, 164 S. W. '1004.

- That a witness testtrvlng that a person was her own daughter, and that she had
given her to another, was imp-eached, did not render evidence of general reputation that
the person was the daughter of the witness admissible. Gibson v. Dickson (Civ. App.)
178 S. W. 44.

Report of defendant railway's investigator on condition of a car coupling in op
erating which plaintiff was injured is not admissible to corroborate the testimony of
the investigator, unless made before motive for concealing defects arose. Pecos & N.
T. Ry. Co. v. Winkler (Civ. App.) 179 S. W. 691.

State held improperly permitted to support testimony of witness as to ages of her
children by census blank signed by her after the return of the indictment. Hopkins v,
State (Cr. App.) 180 S. W. 1094.

In bank's suit on note for $150, passbook showing deposit as of date of loan 'of $125,
held admissible in corroboration of defendants' testimony that only $125 was borrowed,
by one of them, from the bank. Farmers' & Citizens' Say. Bank v. Smith (Civ. App.)
188 S. W. 1026.

130. -- Former statements corresponding with testimony.-Admission of evidence
that the state's witness, after he had seen defendant and deceased's wife in flagrante
delicto, had told a certain named person. where the state offered no other witnesses to
bolster up his testimony, held not error. Lane v. State, 73 Cr. R. 266, 164 S. W. 378.

Where the defendant introduced evidence that plainti-ff's wife made no complaint
of the injuries for which recovery was sought,' to 'show that her claim was a recent
fabrication, plaintiff can introduce statements' by his wife at the same time as to the
occurrence of the accident and the injury; Houston & T. C. Ry, Co. v. Fox, 166 S. W.
693, 106 Tex. 317, reversing judgment (Civ. App.) 156 S. W. 922.

Statements by the injured person in rebuttal of defendant's contention that plain
tiff's claim is a recent fabrication should be confined to statements as to the occurrence
of the accident and the resulting injuries. Id.

'
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In a prosecution for statutory rape, where accused attempted to impeach prosecu
trix by her statements to others as to having intercourse with him, evidence that im
mediately after the act of intercourse prosecutrix admitted it to her sister is admissible
in corroboration. Hamilton v. State, 168 S. W. 636, 74 Cr. R. 219.

Where an effort is .rria.de to show that the testimony of a witness is fabricated, proof
that the witness made other statements at other times similar to his testimony is ad
missible. Richard Cocke & Co. v. New Era Gravel & Development Co. (Civ. App.) 168
S. W. 988.

Where accused attacked the credibility of a state's witness, the witness might be
corroborated by evidence that, shortly after the killing, he made statements identical
with those given at trial. McCue v. State, 76 Cr. R. 137, 170 S. W. 28(}.

Where defendant sought to impeach a state's witness the state could support the
witness' testimony by proof that before the trial he made statements similar to his tes-
timony to others. Gonzales v. State, 171 S. W. 1149, 74 Cr. R. 468.

I .

Evidence of prior statements consistent with plaintiff's claim, corroborative of his
testimony, held admissible to rebut an inference of fabrication. Bailey v. Look (Civ.
App.) 174 S. W.1010.

In action by employe of lumber company for personal injuries, testimony that wit
ness had on prior occasion made statement to certain person was inadmissible; it being
improper to permit plaintiff to bolster up testimony of witness by showing by witness
prior statements consistent with testimony. Kirby Lumber Co. v. Youngblood (Civ.
Appv) 192 s. W. 1106.

RUL.E 5. EVIDENCE MUST REL.ATE TO FACTS IN ISSUE AND TO REL.EVANT
FACTS

1. Relevancy and Importance in general.-In habeas corpus by a father for the cus

tody of his child, evidence that the father was willing to abide by the decision of the
arbitrators to make certain payments to his wife for the child's benefit would have been
but of slight, if any, aid in determining the issues, and there was no error in excluding
It. Long v. Smith (Civ. App.) 162 S. W. 26.

In an action for injury to a brakeman struck by a switch stand while mounting a

switch engine to ride home after completing his run, evidence of a bulletin of the com

pany, which recited that engines would pick up crews, was admissible on the issue of
his right to board the engine. Atchison, T. & S. F. Ry. Co.' v. Bryant (Civ. App.) 162
S. W. 400.

Where a bank loaned plaintiff money to pU'rcha�e a mortgaged printing plant and
paid off such mortgages with the proceeds of the loan, the mortgages were, immaterial
as evidence in an action by the hank to recover its loan. ' Power v. First State Bank of
Crowell (Civ. App.) 162 s. W. 416.

Where defendant pleaded that plaintiff was negligent in not having an operation
performed, testimony of physician that an ordinary man was inclined to shrink from
operation, and that nearly every man knew he was running some risk therefrom, held
properly admitted. St. Louis S. W. Ry, Co. of Texas v. Brown (Civ. App.) 163 S. W. 383.

Where defendant pleaded that plaintiff aggravated his injuries by heavy work, tes
timony that he worked, though it hurt him to do' so, because that was the only way
he had to make a living held properly admitted. Id,

In an action on a note, evidence that the cashier of plaintiff bank the day before
the note was due told the maker he could not find the note held admissible on the ques
tion whether the note was acquired before maturity. First Nat. Bank v. Chapman (Civ.
App.) 164 s. W. 900.

�

In a suit to enjoin enforcement of a justice's judgment on the ground that it was

satisfied by the satisfaction of certain other judgments, the pleadings in such other
suits were admissible to determine whether the justice's judgment was involved in the
issues therein. Ferguson v. Fain (Civ. App.) 164 S. W. 1040.

In an action upon a note, certain evidence of one of the defendants relating to a

release pleaded by the other held properly excluded as immaterial, and in no manner

affecting plaintiff. Senter v. Teague (Civ. App.) 164 S. W. 1046.
In action for injuries to wife run over by auto driven by boy, evidence held proper

as sustaining plaintiff's contention that boy was too small to see over front of car.

Allen v. Bland (Civ. App.) 168 S. W. 35.
Where, in an action by the original' buyer of. an automobile against a subsequent

buyer fom the same seller, who remained in possession after the first sale, there was

no evidence that the original buyer's title was questioned in a suit in which he was not
a party, or that he was liable to the subsequent buyer for any money he might pay in
settlement of the action, evidence of paymerrte by the subsequent buyer was inadmis

sible. Trimble v. Tucker (Civ. App.) 168 S. W. 1021.
In an action on an account, a written order addressed to defendant's agent held ad

missible. Melado Land Co. v. Field (Civ. App.) 172 S. W. 1136.
Evidence having no probative force on the issue held properly excluded. Needham

v. Cooney (Civ. App.) 173 S. W. 979.
In an action for poisoning stock, evidence was admissible that defendant called

plaintiff a --- Jew, and a --- rascal, when first informed that plaintiff charged
him with committing the act. Sands v. Sedwick (Civ. App.) '174 S. W. 894.

In an action on a destroyed note bought by defendant from Y., to whom the plain
tiff's agent had delivered it, held not error to admit evidence to show the nature of Y.'s

dealings with such agent. Allen v. Rettig (Civ. App.) 177 s. W. 215.
Where plaintiff was entitled to recover expenses incurred in the repair of his auto

mobile, receipts showing what he had paid different parties, while admissible to show

what he had paid for repairs, were not evidence as to the reasonableness of the charges.
Galveston-Houston Electric Ry. Co. v. English (Civ. App.) ,178 S. W. 666�
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Evidence which conduces, in' any reasonable degree, to establish the probability or

improbability of the fact in controversy is relevant. Bell v. Swim (Civ. App.) 178 s.
W.850.

In an action on a policy. insuring a mule alleged to have died of overheat, it was
not error to permit witness to testify that he had treated the mule kindly. National
Live Stock Ins. Co. v. Gomillion (Civ. App.) 178 S. W. 1050, rehearing denied 179 S.
W. 671.

In trover and conversion, testimony as to market value of certain grass seed held
inadmissible as being too weak to be considered. First Nat. Bank of Plainview v. Me
Whorter (Civ. App.) 179 S. W. 1147.

In a suit to enforce claim for materials, supplemental contract, between defendant
company's lessee or agent and the company, changing terms of original lease, and
evidence that defendant's president had expressed his pleasure with the improvements
held inadmissible. Cleburne St. Ry. Co. v. Barber (Civ. App.) 180 S. W. 1176.

The exclusion from evidence of parts of a letter from defendant's bookkeeper to
its president, relating to matters foreign to the issues, and not contradictory of the
bookkeeper's testimony; was proper. E. Alkemeyer Co. v. McCardell (Civ. App.) 183
S. W. 416.

Where parol evidence showing a verbal gift of a right of way is not admissible to
establish an easement, it is admissible to show that one using such easement did so

adversely. Heard v. Bowen (Civ. App.) 184 S. W. 234.
In action for death of plaintiffs' minor intestate employed by defendant, where it

was alleged that defendant was not insured in accordance with the Employers' Liabil
ity Act, allowance of question .whether defendant posted notices that it carried such
insurance held not error. Southwestern Portland Cement Co. v. Presbitero (Clv, App.)
190 s. W. 776.

Evidence which is incapable of affording any reasonable presumption or inference
as to the principal matter in dispute should be excluded. Graham v. Kesseler (Civ.
App.) 192 S. W. 299.

In faction for wrongful death, evidence that 'railway company. did not produce con
ductor and brakeman who were present at accident, is not subject to objection that it
is immaterial. Texas & P, Ry, Co. v. Hughes (Civ. App.) 192 S. W. 1091.

In attorney's suit against administrator to cancel notes because decedent promised
to cancel them in consideration of rendition of legal services, whether decedent prom
ised to embody his agreement in his will was immaterial. Bright v. Briscoe (Civ. App.)
193 S. W. 156.

2. Certalnty.-Admission of testimony of witness in trespass to try title that, to
the best of his recollection, the vendor's lien notes on which title depended had been
transferred by the former owners of the property befor.e it made an assignment for the
benefit of creditors, held not error, in view of the lapse of time and other circumstances.
Etheridge v. Campbell (Civ. App.) 179 S. W. 1144.

3. Remoteness.-Evidence for contestant of her father's will on the ground of un

due influence, forming a part of a chain of circumstances tending to show a long
standing and continuously pursued purpose by contestee to induce testator to exclude
contestant from a share in his estate, held not objectionable for remoteness. Scott v.

Townsend (Civ. App.) 159 S. W. 342, judgment reversed 106 Tex. 322, 166 S. W. 1138.
Declarations of contestee previous to the execution of the will, showing a hostile in

tention toward contestant, testator's daughter, were not objectionable for remoteness, in
view of other evidence tending to show a continuation of the same feelings and inten
tions up to and after the execution of the will. Id.

In an action for injuries to an expert saw filer, it was not error to permit plain
tiff to testify, as against an objection of remoteness, that for the last 20 or 25 years,
"taking it right through," he had earned about $8 a day. Wells Fargo & Co. v. Ben

jamin (Clv, App.) 165 S. W. 120.
The admission of testimony by a witness for the defendant on cross-examination

that it was conceivable that plaintiff's wife had received the injuries of which she com

plained, although he found no such injuries when he examined her for life insurance
after the accident, was erroneous as permitting plaintiff to show a possibility of in

jury as a basis for recovery. Houston & T. C. Ry. Co. v. Fox, 166 S. W. 693, 106
Tex. 317, reversing judgment (Civ. App.) 156 S. W. 922.

In action against testamentary trustee to recover for services rendered as part of
the expenses of a devisee's last illness. evidence as to the condition of the devisee's
health, etc., though remote, held admissible. McLean v. Breen (Civ. App.) 183 S. W, 394.

In an action for personal injuries to a railroad's lineman tiding in an engine cab to

inspect wires and struck in the forehead while passing bridge, testimony that there
was swinging scaffolds in the bridge for purposes of painting a day before the acci
dent was not too remote from the time of his injury for submission to the jury as to

what caused such injury. Detro v. Gulf, C. & S. F. R. Co. (Civ. App.) 188 S. W. 517.
In action tor breach of timber-sawing contract, testimony of plaintiff that he was

compelled to sell his mule was inadmissible as too remote. McKinnon v. Porter (Civ.
App.) 192 s. W. 1112.

4. Tendency to mislead or confuse.e=In action to recover plaintiff's compensation as
editor of a paper under a contract with defendant, plaintiff's testimony that defend
ant took money out of the business to buy beer should have been excluded; there being
no allegation of defendant's n:ismanagement, and such testimony being calculated to

prejudice the jury. Graham v. Kesseler (Civ. App.) 192 S. W. 299.

5. Negative evidence.-Evidence that, from the time of the flre until plaintiff found
large coal cinders along the track, no other trains than the ones alleged to have caused
the fire had passed there was admissible. Arey v. St. Louis Southwestern Ry. Co. �f
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Texas (Civ. App.) 170 S. W. 802, judgment affirmed St. Louis S.outhwestern R. Co. of
Texas v. Arey (Sup.) 179 s. W. 860.

6. Circumstantial evidence of facts In Issue.-In trespass to try title, a certified copy
of a notary's record held admissible as a circumstance to show the existence of a lost
deed, though the record misdescribed the original grantee and gave no description of
the land. Hutcheson v. Massie (Civ. App.) 159 s. W. 315.

Fraud may be proved by circumstances. Mclndoo v. Wood (Civ. App.) 162 S. W. 488.
A lost deed may be shown to have existed by circumstantial and other evidence

other than that specified by statute. Wilmot v. Fore (Civ. App.) 163 S. W. 1014.
Where an alleged administrator's deed in plaintiff's chain of title was lost, a cer

tificate of the administrator, reciting a sale and conveyance of the land as property be
longing to the intestate to the alleged grantee in the deed, was admissible as a cir
cumstance to show a conveyance from the patentee to the Intestate. Houston on Co.
of Texas v. Sudduth (Civ. App.) 171 S. W. 556.

In an action for poisoning stock, evidence that a tin bucket was found on defend
ant's premises containing a mixture of sulphur and white powder, similar to that found
in plaintiff's pasture, held admissible. Sands v. 'Sedwick (Civ. App.) 174 S. W. 894.

In an action for poisoning stock, evidence that tracks were seen leading from de
fendant's premises to plaintiff's' pasture, where stock was found dead,' and returnlng,
held admissible. Id.

The execution and delivery of a lost deed may be established by the entry of ac

knowledgment, coupled with the grantor's nonclaim for many years and. failure to deny
execution. Pipkin v. Ware (Civ. App.) 175 s. W. 808.

Proximate cause may be shown by circumstantial evidence, but cannot be presumed.
Galveston, H. & S. A. Ry. Co. v. Fred (Civ. App.) 185 S. W. 896.

The fact or extent of agency may be established by circumstantial evidence. .Jack
son v. Walls (Civ. App.) 187 s. W. 676.

The existence and execution of a deed may be proved by circumstances where proper

predicate IS made or where no objection is made that such predicate iE' lacking. Vann v.

George (Civ. App.) 191 S. W. 585.
In a suit by heirs to obtain recognItion as stockholders in a corporation in which

their ancestors had purchased stock, the corporation was entitled to show by circum
stantial evidence that the certificate was not then owned by the plaintiffs without show

ing that it is now held and claimed by some one else, although there is no record of
transfer upon the books of company. League v. Galveston City Co. (Civ. App.) 192 S.
W.350.

8. Matters explanatory of facts in evidence or of inferences therMrom.-In an ac

tion against a bank for amount claimed by depositor, evidence was admissible to ex

plain charges against depositor's account. Owens v. First State Bank of Bronte (Civ.
App.) 167 s. W. 798. •

Proof by defendant of circumstance explaining why its witness had not testified
on former trial, such failure to testify being shown by cross-examination of the wit
ness, held improperly excluded. Gulf, C. & S. F. Ry. Co. v. Sullivan (Civ. App.) 178 S.
W.615.

Where the failure Oof witness to testify on a former trial was for reasons unknown
to him, explanatory evidence to rebut the unfavorable inference therefrom could be sup
plied by evidence other than his own testimony. Id.

In suit for compensation by a store's department manager, plaintiff's testimony that
while he was engaged with defendant it was worth from $125,000 to $175,000 was admis
sible, where defendant claimed plaintiff had delayed making any demand for accounting,
while plaintiff testified he did not because he thought defendant was good. E. Alke-

. meyer Co. v. McCardell (Civ. App.) 183 S. W. 416.
In suit to rescind a land contract on ground of fraudulent representations, exclusion

of evidence to explain why plaintiff continued his payments thereon after discovering
that defendant was not complying with its promises held, not error. .Jackson v. Hous
ton Hot Well Co. (Civ. App.) 186 S. W. 247.

In servant's action for injury, where reply of defendant's superintendent that he in
tended to use hoisting engine through the job could not be understood without proof
of employe's request to repair, such proof was admissible to explain meaning of reply.
Burrell Engineering & Construction Co. v. Grisier (Civ. App.) 189 S. W. 102.

Carrier, having introduced testimony that its train customarily stopped several min
utes, where passenger was injured, could not complain' of his rebuttal that it custom
arily stopped for so short a time as to require passengers to be on platform ready to
alight before actual stop. Chicago, R. I. & G. Ry, Co. v. Comstock (Civ, App.) 189 S.
W.I09.

In a boundary case, where a witness had made a map on which alternate surveys
were marked "state" which was introduced in evidence by defendant, plaintiff could
ask witness to explain lines on his map to show that land in question was blanketed by
state surveys. Dunn v. Land (Civ. App.) 193 S. W. 698.

9. Evidence irrelevant unless preceded or followed by other evidence.-In a personal
injury action, where the only evidence of the value of medicines. used was the testi
mony of plaintiff that he paid a lump sum for the medicine, there can be no recovery
therefor; it not appearing that the charge was reasonable. Galveston, H. & H. R. Co.
v. Hodnett (Civ. App.) 155 S. W. 678, judgment reversed 106 Tex. 190, 163 S. W. 13.

Where, in a suit upon notes, the answer averred that the notes had been paid off
and discharged by contracts entered into with agents of the owner of the notes, defend
ant was properly permitted to testify as to contracts with the alleged agent; there be
ing some proof tending to show that they were the agents of the owner with authority
to make the contracts. Holderman v. Reynolds (Civ. App.) 159 S. W. 67.

Where the evidence was not sufficient to show that the railroad company has mis-
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'routed a shipment of cattle, evidence as to damages occasioned thereby was inadmis
sible. St. Louis, B. & M. Ry: Co. v. True Bros. (Civ. App.) 159 s. W. 152•.

Evidence as to finding a bottle of whisky in the debris of the wagon after the ac
cident was properly excluded for lack of sufficient evidence that the drivel' was intox-·
icated or addicted to drink within a reasonable time before the accident. Texas Mid-
land R. R. v; Nelson (Civ. App.) 161 S. W. 1088 and testimony that when witness reached
the place of "the accident he found a pint whisky bottle one-third full in the debris of
plaintiff's wagon is not competent, standing alone, to show intoxication. Texas Mid
land R. R. v. Wiggins (Civ .. App.) 161 S. W. 445.

In an action for an elevator operator's death by the negligence of another operator
in suddenly starting the machine down and crushing decedent, who was in the door,
in which it appeared that the elevator bell rang about the time decedent entered the
elevator, evidence whether decedent knew what the ringing of the bell meant was ad-:
missible upon showing that he could have heard the bell. Modern Order of Praitorlans
v. Nelson (Civ. App.) 162 s. W. 17.

Where there was no evidence of market value, either in the injured condition of cat
tle when delivered, or in the condition in which they should have arrived, evidence that
the cattle were worth' $5 less per head than they would have been had they been trans-'
ported without negligence held inadmissible. Ft; Worth & D. C. Ry. Co. v. Shank &
Dean (Civ. App.) 167 s. W. 1093.

In an action for damages for the destruction of property by fire from defendant's al
leged negligence held that before 'its actual value could be shown it must be shown that
there was' no market value. Continental Oil & Cotton Co. v. Wristen & Johnson (Civ.·
App.) 168 s. W. 395.

In an, action for the breach of a contract to sell a portion of a house to plaintiff,
evidence that the receiver offered to complete the sale held inadmissible to mitigate the
damages, in the absence of proof that the plaintiff could then complete the purchase,
and that his buyer was still willing to accept delivery from him. Ramsey v. Bird (Civ,
App.) 170 s. W. 1075.

Testimony concerning an operation performed on plaintiff is inadmissible in the ab
sence of evidence that it was made necessary by the injuries. Gulf, C. & S. F. Ry.
Co. v. McKinnell (Civ. App.) 171 S. W. 1091.

Where an' explosion was. not shown to have been caused by a crack in the dome
cap of a locomotive, whether plaintiff had equal or superior opportunity to know of such
crack with defendant's other officers, etc., was immaterial. Ns.tlonal Ry. of Mexico v.

Ligarde (Civ, App.) 172 S. W. 1140.
In action against railroad for killing stock, evidence tending to show that stock was

killed by passing trains held admissible, without proof of negligence on part of those
operating train. St. Louis, B. & M. Ry, Co. v. Dawson (Civ. App.) 174 s. W. 850.

Evidence of what the market value of live stock, injured in transit, would have
been if uninjured at destination, held admissible, without proof as to what their con

dition would have been if transported with proper care. Kansas City, M. & O. Ry, Co.
v. Cave (Clv, App.) 174 s. W. 872.

Where a piano was insured against fire, evidence in an action on the policy as to
the cost of repolishing the piano which was damaged and repairing its internal mechan
ism was improperly received, where there was. no showing of that sort of damage.

. Occident Fire Ins. Co. v. Linn (Civ. App.) 179 S. W. 523.
In trespass to try title, where the court properly excluded a certified copy of the

deed under which plaintiffs claimed, and without which they would fail in the suit, their
testimony to prove their heirship under the grantee and their other evidence was prop
erly excluded as being immaterial. Emory v. Bailey (Civ. App.) 181 S. W. 831.

In suit on note executed by defendant to own order and indorsed in blank" the note
was admissible, though evidence failed to show to whom it was to have been deliv
ered or to whom made payable. Kanaman v. Gahagan (Civ. App.) 185 S. W. 619.

In an action for the death of plaintiff's child while surgeons were operating on her,
where there was no evidence that plaintiff had consented to the operation, and no

emergency was pleaded or proved, expert testimony as to condition of the child's health
and the advisability of the operation is inadmissible. Rishworth v. Moss (Civ. App.)
191 s. W. 843.

In trespass to try title, a sheriff's deed whose description was' insufficient without
aid of extrinsic evidence should have been excluded, where such extrinsic evidence was

not offered. Leal v. Moglia (Civ. App.) 192 s. W. 1121.

10. Identity.-In 'suit for recognition as stockholders, instruments, admitted for de

fendants, tending to show that after plaintiff's ancestor purchased he had sold a share
of the stock, having disposed of the rest, held admissible as sufficiently identifying stock
referred to as being certificate in controversy. Condit v. Galveston City Co. (Civ. App.)
186 s. W. 395.

13. Character or reputation.-vVnere, in an action for injuries, defendant claimed
that plaintiff was malingering, evidence that plaintiff's general reputation in the com

munity was good was admissible, though his character had not been otherwise impeach
ed. Quanah, A. & P. Ry. Co. v. Johnson (Civ. App.) 159 S. W. 406.

Where the regularity of a notary's acts in taking the acknowledgment of a deed
is attacked, evidence concerning the notary's reputation is admissible. Irvin v. John
son (Civ, App.) 170 S. W. 1059.

Plaintiff, in a libel action, may introduce proof of good character, if the libelous

publication attacks hts character, or such attack is made in defendant's pleadings, or

the nature of the action involves his character. Houston Chronicle Pub. Co. v. Tiernan

(Civ. App.) 171 s. W. 542.
.

In an action for damages for the breach of a promise of marriage, where there was'

no attack upon the character of the defendant's present wife, evidence for defendant
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that her general character was above suspicion was inadmissible. Kaker v. Parrish
(Civ. App.) 187 S. W. 517.

14. -- Honesty and integrity.-The court 'did not err in rejecting evidence of the

reputations of certain persons for honesty, where there had been no effort to impeach
their reputations for veracity or honesty. Wilmot v. Fore (Civ.' App.) 163 S. W. 1014.

Where defendant claimed that he had executed the note in reliance upon the fraud
ulent misrepresentations of the payee, and that plaintiff had not acquired it in good
faith, evidence of the payee's general reputation is admissible on the question of plain
tiff's purchase in good faith. First Nat. Bank v. Chapman (Civ. App.) 164 S. W. 900.

Where the issue of fraudulent representations made by a vendor to a purchaser
could only be determined by virtue of the credit to be given to the testimony of the

parties as to whether representations were made, and whether they were true or false,
evidence of the general reputation of the vendor for truth and veracity was inadmissible.
Luckenbach v. Thomas (Civ. App.) 166 S. W. 99.

In an action for damages for unlawful arrest and incarceration on a charge of lar
ceny, evidence as to plaintiff's reputation for honesty is properly admitted; the injury
to reputation being the principal one. Missouri, K. & T. Ry. Co. of Texas v. 'I'homp
son (Civ. App.) 183 S. W. 8.

15. -- Chastity and temperance.-In a suit by a wife for divorce on the ground
of cruelty consisting of the husband making charges against the wife, evidence of the
wife's bad reputation for chastity was admissible on the issue whether the charges
made by the husband so wounded her feelings as to render further living with him in

supportable. Fitzgerald v. Fitzgerald (Civ. App.) 168 S. W. 452.
In an action on a note, evidence was properly excluded that plainUff drank consid

erably, and sometimes got drunk while working for the maker of the note. Rhea v.

Cook (Civ. App.) 174 S. W. 892.

16. -- Right to prove specific facts.-In an action for damages caused by de
fendant's automobile driven by employe, testimony that driver had appeared intoxicated
once held incompetent. Gordon v. Texas & Pacific Mercantile & Mfg. Co. (Clv. App.)
190 S,. W. 748.

17. Pecuniary conditlon.--Whether plaintiff was rich or poor was not material to
right of action or measure of damages. Southwestern Telegraph & Telephone Co. v.

Long (Civ. App.) 183 S. W. 421.

18. Motive, intent and 'good faith.-Where, in a suit to restrain enforcement' of
the Railroad Commission's order requiring the installation of a spur track, complainant
alleged that the people of the town were actuated by spite in building it, evidence as to
why it was built, and that complainant's manager said he would spend a million dol
lars to destroy the town, was admissible. Crosbyton-Southplains R. Co. v. Railroad
Commission of Texas (Civ. .Ap'p.) 169 S. W. 1038.

Plaintiff held properly permitted to testify that money taken from a cash drawer in
plaintiffs' store immediately before the attachment was used to pay bills owing when
the attachment was levied for the purpose of showing that there was no intent to de
fraud creditors. Brady-Neely Grocer Co. v. De Foe (Civ. App.) 169 S. W. 1135.

Evidence as to the particulars of the trade between the parties and as to the agree
ment showing how payments had been made and in what way the balance due was to
have been paid held properly admitted. Id.

Acts are admissible to show intention to establish a domicile. International & G.
N. Ry. Co. v. Anderson County (Civ. App.) 174 S. W. 305.

On the question of Intention by a deed to convey 810 acres only of a survey, or all
the grantor's father had owned' in it, a deed by his grandfather held competent evi
dence. Holman v. Houston Oil Co. (Civ. App.) 174 S. W. 886.

In buyer's action for seller's false representa.ttons, evidence that buyer had written
and mailed letter complaining of defects held admissible to show his good faith and
diligence. Rumely Products Co. v. Moss (Civ. App.) 175 S. W. 1084.

In a broker's action for compensation, evidence of the purchaser's statement that
the broker had abandoned any effort to sell to him and proposal to negotiate directly
with the owner, held inadmissible to show the owner's good faith. White v. Holman
(Civ. App.) 180 S. W. 286.

Evidence that a landowner, after some negotiations with purchaser first interested
by a broker engaged to sell, sold the property directly to the purchaser making a deduc
tion for defect in title, is inadmissible to show the owner's good faith. Id.

.

In- an action by attorneys on a contract of employment, evidence of their expres
SIOn of opinion as to probability of reversal of judgment secured by them is admissible
upon the issue of their good faith in making contract increasing compensation. Lay
bourne v. Bray & Shifflett (Civ. App.) 190 S. W. 1159.

19. Knowledge or notlce.-In a broker's action for commissions, a telegram sent 'by
the broker to a joint owner who had listed the land asserting the broker's claims for
commissions was properly admitted upon the issue of knowledge of the other joint own

ers of the broker's claims; there being further evidence that all the owners knew of
the telegram. Webb v. Harding (Civ. App.) 159 S. W. 102g.

"I Evidence that the manager had stated that the machine at which plainti,ff was in
jured was warped because of having been in another mill which was burned, and that
he had also been, .struck with a knot from the machine, held admissible to show de
fendant's knowledge of the defects. T. B. Allen & Co. v. Shook (Crv. App.) 160 S. W.
1(}91. ','

'

In an action for wrongful garnishment arising out of plaintiff's signing certain notes
of A. executed in a deal for the purchase of corporate stock, evidence held admissible
as tending to show knowledge on the part of the defendant that L. was acting as their
agent in the sale of the stock. Bennett v. Foster (Civ. App.) 161 S. W. 1078.
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In a personal injury action prosecuted by attorneys, assignees of one-half thereof,
after compromise by their client, the client was properly permitted to testify to a 'con
versation with defendant's agent at the time of the eompromdae, in which he informed
him of the attorenvs' interest; it tending to show defendant's knowledge of the assign
ment. St. Louis, S. F. & T. Ry. Co. v. Thomas (Civ. App.) 167 S. W. 784.

On an issue as to whether a tram, company, when it purchased the land in contro
versy, had knowledge of an outstanding title, evidence that its manager expressed a
fear of litigation, and ordered a rem.oval of the timber as quickly as possible, and that
there was talk among its employes that the company's title was defective, was inad
missible. Conn v. Houston Oil Co. of Texas, (Civ. App.) 171 S. W. 520.

In action for land claimed by defendants, as heirs of a grantee of a purchaser in an
executory contract, evidence held admissible to show that the grantee knew that the
purchaser could not convey good title. Dicken v. Cruse (Civ. App.) 176 S. '\'V. 655.

In servant's action for injury, where there was other evidence of defects in engine,
statement of defendant's employe that engine was defective and his request to super
intendent to repair it, was admissible to show that defect was brought to knowledge of
superintendent. Burrell Engineering & Construction Co. v. Grisier '(Ctv, App.) 189 S.
W.102.

22. Statements and conduct of paMies.-vYhere plaintiff sued defendants for inter
fering with his contractor in the construction of a residence" evidence that one of the
defendants told the contractor not to permit his material to remain on the ground until
night' was admissible. Day v. Hunnicutt (Civ, App.) 160 S'. W. 134.

In an action for commission for securing a purchaser for land, the broker is not
entitled to show that he offered to arbitrate the controversy, but defendant refused;
such testimony tending to prejudice defendant before the jury. Britain v. Rice (Civ.
App.) 183 S. W. 84.

23. Customs and course of business.-Custom among lumbermen, when lumber de,.
livered was not up to grade, to make 'Out a claim and forward it to the shipper and
pending settlement hold the lumber subject to the shipper's order, held not inadmissible
in evidence as in contravention of law. Continental Lumber & Tie Co. v. Miller (Civ.
App.). 161 S. W. 927.

24. Value of services.-In determining the right of a real estate broker to compensa
tion on the quantum meruit, the value of the property involved is m.aterial, for the com
pensation depends not only on the labor and time expended by the broker, hut on the
benefit to defendant. Bond v. Hancock (Civ. App.) 163 S. W. 660.

In suit by superintendent
0

against insurance company for wrongful discharge, testi
mony of plaintiff as to amount he would have made under his contract of employment,
held admissible. American Nat. Ins. Co. v. Van Dusen (C'iv. App.) 185 S. W. 634.

In broker's action for com.mission for effecting lease for term, fact that such serv

ices had procured a lessee who had paid seven months' rent might be considered by
jury in estimating reasonable value of the services of plaintiffs:' employe. Brady v.

Richey & Casey (Civ. App.) 187 S. W. 508.
In action for death of a 15 year old boy, his father's testimony, showing the boy's

capability for work and his earning capacity, was admissible. Kansas C'ity, M. & O.
Ry, Go. of Texas v. Starr (Civ. Appc) 194 S. W. 637.

25. Value 01" market price of p,ropeMy.-In a suit for the value of converted prop
erty, plaintiff held entitled to testify as to what the property was worth to her. Mc

Car-thy v. Blackwell (Civ. App.) 162 S. W. 1163.
In an action by a vendee, upon his vendor's warranty, for an alleged deficiency in a

lot, the amount deducted by the vendee on a resale was not admissible to prove either
the alleged shortage or the value of the land. Kelley v. Fain (Civ. App.) 168 S. W. 869.

The owner, in an action for loss of his personal clothing and household goods, may

testify to their value, the loss to him in money; market 0 value of secondhand goods not
being the measure of damages. Pecos & N. T. Ry. Co. v, Grundy (Civ. App.) 171 S.
W.318.

Where the evidence was conflicting whether any definite oral agreement to exchange
properties was made, evidence of the market values of the properties was properly ad
mitted. Williams v. Phelps (Civ. App.) 171 S. W. 1100.

Where personal prroperty covered by a fire policy had no market value at the time
of a loss, the intrinsic value could be shown. State Mut. Fire Ins. Co. of Texas v.

Cathey (Civ. App.) 172 S. W. 187.
Where plaintiff valued his property higher than the other witnesses, evidence of

the amount at which he listed the property for taxation is admdssible in a suit to con

::lemn. Trinity & B. V. Ry. Co. v. Orenbaum (Civ. App.) 173 S. W. 531.
Evidence that a turf fire damaged land to a specified amount held admissible to

show depreciation. Ft. Worth & D. C. Ry. Co. v. Firestone (Civ. App.) 173 S. W. 9119.
Plaintiff held entitled to testify as to the market prlce of his nursery trees destroy

ed by the 'Overflowing of 'his land. Southwestern Portland Cement Co. v. Kezer (Civ.
App.) 174 S. W. 661.

Relative to damages for conversion 'Of secondhand goods, evidence of value held
sufficient to sustain the judgment. Wright Bros. v. Leonard (C'iv. App.) 183 S. W. 780.

To shew market value of' land after water seeping through defendants' embank
ment had soaked into it, defendants should be allowed to show that the land had re

gained its norma.l state. Indiana Co-op. Canal Co. v. Gray (Civ. App.) 184 S. W. 242.
Where the real value of plaintiff's property was proper to be determined, there was

no error in submitting testimony of facts and conditions tending to prove its intrinsic
value. San Antonio & A. P. Ry. Co. v. Schwethelm (Clv. App.) 186 8'. W. 414.

In an action for price of a silo, where defendant offered evidence that the silo was

of no value, evidence of cost of repairing all defects in silo held admissible. Ames
Portable Silo & Lumber Co. v. Gill (Civ. App.) 190 S. W. 1131>.
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26. -- Time and place of valuation.-In an action for conversion of a rice mixer,
evidence as to the market value of such machine after two years' use torn down held
admissible. Texas Warehouse Co. -v, Imperial Rice Co. (Civ. App.) 164 S. W. 396.

. Testimony of the value of land in 1902 was admissible on the question of its value
in 1905, where the witness testified that there was no material change during such
time. Norton v. Lea (Civ. App.) 170 S. W. 26.7. .

Where horses, when converted, were worth only $10 a head, plaintiff was limited to
such value, and could not recover at the rate of $15 a head, on evidence that such
was their value some two years after the conversion. Hancock v. Haile (Civ. App.)
171 S. W. 1053.

.

Where the only evidence as to the value of bonds given for the differ-ence on the
exchange for real estate was the amount agreed upon by the parties at the time of the
exchange and their value some months after the exchange, no damages for decrease in
value could be allowed, the value at a, subsequent date not being a proper measure of
damages. Moore v. Beakley (Civ. App.) 183 S. W. 38!}.

In an action for injuries to a shipment of horses, evidence of their actual value
at the point of destination is admissible, where they had no market value at such point.
Texas & P. Ry. Co. v. McMillen (Civ. App.) 183 S. W. 773.

In an action for damages for d.eprccia.tion of real estate, evidence of the cost of a
house three years before held admissible for the jury to consider in connection with
other testimony to establish market value. St. Louis, B. & M. Ry. Co. v. Green (Civ.
App.) 183 S. W. 829.

Where the pleadings sought recovery of the cost of repairs to automobile damaged,
evidence of the market value ·of the automobile just before and after the accident held
inadmissible. Pecos & N. T. Ry. Co. v. McMeans (Civ. App.) 188 S·. W. 692.

In action for injuring cattle shipped, to be placed on pasture in ranches near the
point of destination, testimony as to their market value in that section of the country
held proper. Hovey v. Kirby (Civ. App.) 189 S. W. 794.

In determining the value of land actually taken as well as damages to the re

mainder, the evidence should be confined to the market value of the land as it existed
when possession was taken by plaintiff. Jefferson County Traction Co. v. Wilhelm
(Civ. App.) 194 S. W. 448.

27. -- Appraisal of property.-In action against contractor for value of lumber,
estimate by superintendent of building showing amount and value of the lumber used,
held admissible upon the issue of value. Dean v. A. G. McAdams Lumber Go. (Giv.
App.) 172 S. W. 762.

30. -- Crops.-In an action for damages to crops, including the destruction of
rose bushes, held that pla.intiff could testify as to the number of roses raised per bush
and the value per blossom. Southwestern Portland Cement Go. v. Kezer (Civ. App.)
174 S. W. 661.

31. -- Cost of property and amount received in general.-In an aclion for in
juries to secondhand personal property, evidence of the original cost of the property in
the market, the manner, time, and place of its use, its appearance before and after the
injury, and its relative usefulness and physical condition is competent. Galveston, H.
& S. A. Ry. Co. v. Wallraven (Civ. App.) 160 S. W. 116.

In trover for the conversion of a machine, whether it had a market value being for
the jury, evidence as to the cost thereof to plaintiff was admissible. Texas Warehouse
Co. v. Imperial Rice Co. (Civ. App.) 164 S. W. 396.

In determining the value of a railroad passenger's wearing apparel at the time of
its loss, its cost and the extent of its use and its condition at the time .of its loss
should all be considered. Missouri, K. & T. Ry. Co. v. Kirkpatrick (Clv. App.) 165 S.
W.500.

Where the market value of an animal injured in shipment at the place of delivery
is not shown, the intrinsic value of the animal is the measure of damages; and may
be shown by the price paid therefor, but otherwise if market value is shown. Galveston,
H. & S. A. Ry. Go. v. Patterson (Civ. App.) 173 S. W. 273.

In suit to enjoin collection of taxes after assessment had been raised, evidence of
what owner paid for the land was admissible. Brundrett v. Lucas (Civ. App.) 194 S·.
W.613.

32. -- Cost of production.-In a suit for damages for breach of war-ranty of a

hollow clay tile silo not to crack or bulge if erected on a suitable foundation, defendant
having sold the material for the silo which was constructed by plaintiff. the value of
the silo could be predicated upon its cost, including the cost of material as well as of
labor entering into its construction. Texas Kalamazoo Silo Co. v. Alley (Ci'V'. App.) 191
S. W. 774.

33. -- Rental value.-In an action for depreciation in value of real estate through
railroad construction, evidence of depreciation in rental value after the. construction of
the railroad was admissible. Houston Belt & Terminal Ry. Co. v. Wilson (Civ. App.)
176 S. W. 907.

.

37. -- Amount for which property will sell.-In broker's action involving dispute
as to value at which land was taken as payment, evidence as to amount defendant had
been offered therefor held imporoperly admitted. Grass v. Adams (Civ. App.) 175 S. W.
510.

Evidence as to selling price of wood delivered in cars and cost of so delivering it,
held admissible to prove, its market value at place where it was destroyed by fire.
Galveston, H. & S. A. nv, Co. v. Brune (Civ, App.) 181 S. W. 547.

.

In suit to enjoin collection of taxes after assessment had been raised, evidence of
standing offer of a certain amount per acre for land was admissible. Brundrett v.
Lucas (Civ. App.) 194 S. W. 613.
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40. -- Animals.-In an action against a carrier for injuries to a shipment of cat
tle, evidence held to show that there was a market value for -the animals at the place
of destination. Missouri, K. & T. Ry. Co. of Texas v. Mulkey & Allen (Civ. App.) 159
s. W. 111.

The intrinsic value of stock killed on a railroad right of way is provable where
there is no market value. International & G. N. Ry. Co. v. Williams (Civ. App.) 175
s. W. 486.

52. Residence.-On an issue concerning the residence of an entryman on school
land, and his transferee, evidence as to where they resided during the time in question
was inadmissible. Chambers v. Rawls (Civ. App.) 158 S. W. 20'8 ..

56. Partnership and partnership transactions.-In an action for an accounting be
tween partners upon breach of the agreement by defendants, evidence of the amount
lost by defendants in a purchase of live stock from the partnership at a fixed price held
admissible. Fuller v. El Paso Live Stock Commission Co. (Civ. App.) 174 S. W. 930.

Testimony of attorney who had acted for both parties and was ramnlar with their
dealings with each other that he did not know or hear of plaintiff's ownership of the
land in controversy held admissible in a partnership accounting. Hall v. Ray (Civ.
App.) 179 s. W. 1135.

Where, in action for partnership accounting, defendant denied existence of the gen
eral partnership, and Claimed that he and plaintiff had .been Interested in several land
trade contracts, held, that defendant's testimony relative to such trades and division' of
profits was admissible. Id.

60� Boundaries.-In a suit to establish a boundary, evidence that no two surveyors
could run a line and reach the same point was properly excluded, since it would not
have tended to prove a consideration for the agreed boundary. Ware v. Perkins (Civ.
App.) 178 S. W. 846.

In a boundary case, in which defendant claimed under a Mexican grant, and plain
tiff under a grant from state, evidence that other land had been taken up in that
vicinity by settlers under the state since the litigation arose held irrelevant. Dunn v .

.
Land (Civ. App.) 193 S. W. 698.

61. Indebtedness.-Where an unlocated balance of a headright certificate was or

dered sold by an administrator de bonis non, evidence by the county clerk that no

claims were filed against the estate during his term of office, while inadmissible to im

peach the appointment of an adm;inistrator de bonis non, was competent to show there
were no community obligations at the time of the appointment. Waterman Lumber &

Supply Co. v. Robins (Civ. App.) 159 S. W. 360.

64. Loan or sale.-Evidence of the value of the land when the deed was executed
held admissible on the issue whether the deed was intended as a mortgage. Norton v.

Lea (Civ. App.) 170 S. W. 267.
.

Evidence of an agreement between one grantor and the grantee before execution of
the security deed was admissible as a circumstance to prove that the deed was executed
in accordance therewith, but was not conclusive evidence thereof. Id.

1}5. Payment.-In a suit upon promiasorv notes, where the defense pleaded was pay
ment, it was error to admit evidence of the volume of business of the owner' of the
notes. Holderman v. Reynolds (Civ. App.) 159 s. W. 67. .'

In an executrix's action on a note in which defendants pleaded payment, evidence
that testatrix made no considerable deposits in any of the banks where she did business
about the time of the alleged payment 'was properly admitted. Richards v. Osborne (Civ.
App.) 164 s. W. 392.

In an action on a note, with an allegation of an agreement that certain collateral
should be divided between the note and another, evidence of a defendant's objection at
the time of making such agreement to any switching of the collateral to protect the oth
er note was admissible. First State Bank of Amarillo v. Cooper (ClV. App.) 179 S. w.
295.

69. Lien and waiver thereof.-In an action for the price of brick, in which defend
ant filed a cross-action against the surety of his contractor, claiming that mechanics'
liens exceeded the unpaid part of the contract price, evidence was admissible to support
such claim as to the amount and value of labor and material furnished by ,certain wit
nesses ror the building. Harlan v. Texas FUel & Supply Co. (Civ. App.) 160 S. W. 1142.

70. Liabilities on bonds.-In an action on a bond to indemnify against the default of
a contractor and to indemnify plaintiff, who made a deposit to assist the contractor, evi
dence that plaintiff was not an owner of the house, but merely advanced the money, was

admissible to establish plaintiff's interest. Fidelity & Deposit Co. v. Bankers' Trust Co.
(ClV. App.) 161 s. W. 45.

73. Validity of notes.-A deposit slip, given by the plaintiff bank when the draft sued
on was delivered to it, held admissible to show that a consideration was paid for the draft.
and that the transaction was a bona fide transfer. Crowell Independent School Dist. v.

First Nat. Bank of Benjamin (Civ. App.) 174 S. W. 878.

79. Employment in general.-Where, in an action for broker'S services in selling lots
during 1910, defendant claimed termination of the contract for plaintiff's lack of diligence,
evidence of notice to pla.irrtlff by defendant's president or another at his direction that
the contract was terminated was admissible. Putnam Land & Development Co. v. Elser
(Civ. App.) 159 s. W. 190. .

Where a broker had testified thathe had been appointed as agent to sell certain land,
proof that he had put up a sign advertising the land was admissible to show that he had
acted as agent. McFarland v. Lynch (Civ. App.) 159 S. W. 303.

On the issue of the consideration for an exclusive agency for the sale of land, evidence
that the agent painted and put up a sign advertising the land is relevant. Id.
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In an action for the purchase price of coal furnished an aJleged agent, certain evi
dence held admissible to show the relation of principal and agent. Kohlberg v; Awbrey
& Semple (Civ. App.) 167 S. W. 828.

In action for commission by party employed to sell realty, testimony of the plaintiff
that she had been offered by a third person 5 per .eerrt. to sell the land, and that defend
ant said "he would be as good as" the third person and would give the 5 per cent., was

not improper. Black v. Wilson (Civ. App.) 187 S. W. 493.
,80. Authority of agent.-In an action for the purchase price of an automobile" where

the plaintiff claimed delivery to the children of defendant as her agents, testimony as to
the anxiety of the children to obtain possession of the car had no probative value and
was improperly admitted. Lange v. Interstate Sales Co. (Civ. App.) 166 S. W. 900.

In an action by a depositor who claimed that a bank had converted funds belonging
to him, the bank, may show the depositor's connection with the partnership, in whose be
half it paid out the funds, to corroborate its contention that the payments were authoriz
ed. Owens v. First State Bank of Bronte (Clv, App.) 167 S. W. 798.

A power of attorney held admissible to show the authority of insured's agent to make
proof of loss. Hanover Fire Ins. Co. of New York v. Huff (Civ. App.) 175 S. W. 465.

In a principal's action against an agent for losses sustained by alleged fraudulent re

ports and as to purchasers' credit, evidence of transactions similar to those sued upon
was inadmissible, but the agent's evidence that he followed principal's directions was

admissible. Cooper v. Golding (Civ. App.) 176 S. W. 92.
Evidence that alleged agent told tenant, relative to repairs, that he had better do the

work and that such agent would O. K. the bill, held admissible on question of whether
he authorized the repairs. Texas Mfg. Co. v. Fitzgerald (Civ. App.) 176 S. W. 891.

In suit by purchasers at sale to satisfy lien claimants to recover land reconveyed by
original purchasers' trustee to original grantor, who had reserved right to have three
acres upon repayment of part of purchase money, testimony touching the agreement,
though not admissible as proof of the grantor's title, was adrnisstble as a relevant circum
stance to show authority of plaintiff's trustee to reconvey, etc., and that the reconveyance
was in recognition of the p-revious oral arrangement when the original grantor conveyed.
King v. Lane (Civ. App.) 186 S. W. 392.

81. Contract in general.-Where a partnership, operating a bank transferred its as

sets to a new firm consisting of one of its members and others, representations of such
continuing member as to the collectibility of the paper of the bank, made to one of the
retiring partners, held admissible on the issue of his guaranty of the assets of the bank.
Young v. Bank of Miami (Civ. App.) 161 S. W. 436.

In a suit by €tockholders to cancel a note given by plaintiffs to defendant to secure

a debt of the corporation, on the ground that defendant breached an agreement to re

main with the corporation and conduct its business, evidence of the breach of such
agreement is admissable to establish a failure of consideration for the note. Martin v.

Daniel (Civ, App.) 164 S. W. 17.
In an action on a life policy, claimed by the company not to have become effectuaJ

because of failure to pay the premium while insured was in good health, evidence that
insured was a man of considerable wealth was material on the question whether the
agent extended credit to him 'for the premium, as claimed by plaintiff. Amarillo Nat. Life
Ins. Co. v. Brown (Civ. App.) 166 S. W. 658.

.

Evidence that defendant had expressly promised plaintiff to pay the debt sued on,
which was owing to plaintiff by defendant, held admissible. Bell v. Swim (Civ. App.) 178
S. W. 850.

In a suit to determine a boundary, where it was agreed that the only issue was

whether the parties' predecessors had made an agreement as to the boundary line, the
exclusion of evidence that plaintiff's predecessor, when he sold to plaintiff's grantor,
pointed out the fence on the line contended for by plaintiff as the boundary, was proper.
Talley v. Bailey (Civ. App.) 181 S. W. 230.

In an action on a note for the amount paid by plaintiff as premiums on defendant's
policy and to enforce collateral security, testimony as to defendant's promise to pay in
any event held admissible on the issue of his promise to pay made after his discharge in
bankruptcy. Underwood v. First Nat. Bank of Galveston (Civ. App.) 185 s. W. 395.

82. Execution of contract.-In purchaser's action for damages for vendor's failure
to perform contract of sale, vendor's deed executed for purpose of performance held ad
missible to establish contract. Longinotti v. McShane (Civ. App.) 184 S. W. 598 .

., 83. Mistake in contract.-In an action for the price of a preparation to kill grass and
weeds, where the buyer's general manager knew the number of applications necessary,
but did not Inform his subordinate, evidence that the subordinate would not have pur

I chased it had he had such information held immaterial. Missouri, K. & T. Ry, Co. of.
Texas v. Interstate Chemical Co. (Civ. App.) 169 S. W. 1120.

Testimony regarding the grantee's conversations with attorneys who drew a deed to
her, held admissible on the issue of mutual mistake regarding the grantor's source of title.
Smith v. Jones (Civ. App.) 192 S. W. 795.

On an issue of mutual mistake in a deed, the grantors' power of attorney giving au

thority to dispose of their entire interest in the property was admissible. Id.
Evidence that the grantee had inventoried certain property as her deceased's hus

band's separate estate was admissible to show that she had concurred in a mutual mis
take regarding the source of title to such property. Id.

85. Construction of terms of contract.-Whether a maker Signing the name of a co

maker knew at the time that the parties were equally liable held immaterial in determin
ing the liability of the comarker to the payee. Connor v. Uvalde Nat. Bank (Civ, ApP.)
172 S. W. 175.

'

Where the issue was whether a' maker whose name was signed by a comaker was

liable as maker or as surety, a question asked comaker as to the difference between the
liability of a principal and surety was immaterial. Id,
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Evidence held admissible, as tending to show that plaintiff might have made the loan
which the note in suit was alleged to have been given to secure. Rhea v, Cook (Civ.
App.) 174 S. W. 892.

.

In action on account for goods sold, the defense being that buvers of the bustness
assumed it, a telegram from defendant's attorney, authorizing plaintiff to accept the buy
ers' notes for the account, was admissible as showing that plaintiff's giving the buyers
such additional time was an accommodation to the debtor and not a novation. Wilson v.
J. W. Crowdus Drug Co. (Civ. App.) 190 S. W. 194.

86. Performance or breach of contract.-As a circumstance to be considered with
others on the issue of defectiveness of the work on fixtures, manufactured and installed
by plaintiff for defendant. pla.intiff may show that while they were being installed, under
defendant's constant observation, he made no complaint with respect to them. Banner
v. Thomas (C'iv. App.) 159 S. W. 102.

In an action to recover under a; contract for the furnishing of a municipality with wa

ter, evidence held admissible to show that the city had not complied with the contract,
and so plaintiff's partial default should be excused. City of Comanche v. Hoff & Harris
(Civ. App.) 170 S. W. 135.

Where a contract failed to make a reservation covering impossibility of performance
through act of God, evidence that it was impossible of performance on that ground was

inadmissible; that being no defense. Northern Irr. Co. v. Watkins (Civ, App.) 183 S.
W.431.

In action for breach of ttmber sawing contract, defense being that plaintiff sawed
dead timber which would not make merchantable lumber, it was competent to show what
effect deadening of timber would have after standing some time, and relative value of
lumber sawed from such timber. McKinnon v. Porter (C'iv. App,') 192 S. W. 1112.

87. -- Contract of employment.-Where a contract of employment' authorized de
fendant to cancel orders at its discretion in case it believed the buyers were irresponsible,
evidence that plaintiff always made diligent inquiries as to the responsibility of buyers
and never sent in orders unless he thought the parties good was immaterial. Iowa Mig.
Co. v. Taylor (Civ. App.) 157 S. W. 171.

In an action by brokers for a commission, on the theory that under their contract
they were entitled to it, though the sale was made by the owner, evidence of efforts made
by them to sell and expenses incurred by them in so doing is inadmissible. Bomar v.
Munn (Civ. App.) 158 S. W. 1186.

In action for commissions under contract for sale of land, purchaser's testimony
that he had a contract with plaintiff and that he claimed a commission of a certain sale
which defendant had not paid, held irrelevant. Wick v. McLennan (Civ. App.) 186 S.
W.847.

In a broker's action for commission for procuring a lessee for a term, evidence that
lessee was able to carry the lease contract held irrelevant. Brady v. Richey & Casey
(Civ. App.) 187 S. W. 508.

88. -- Contract of insurance.-In action on accident policy to recover stipulated
amount in case of death, evidence as to sending of draft for disability claim held admis
sible as tending to show a refusal to pay the death claim. Commonwealth Bonding &
Casualty 'Co. v. Hendricks (Civ. App.) 168 S. W. 1007.

In an action on an accident certificate for death due to apoplexy claimed to have
been caused by excitement, evidence that decedent suffered great pain in his head, and
that he talked about the exciting cause, would get very much excited, would gesticulate
with his arms, and on one occasion tried to get out of bed, held relevant. International
Travelers' Ass'n v. Branum (Civ. App.) 169 S. W. 389.

EVidence in an action on a life policy that several years before a brother of insured
met a violent death, and another brother charged with his murder fled, has no bearing
on the issue of insured having committed suicide. De Garcia v. Cherokee Life Ins. Co.
of Rome, Ga. (Civ. App.) 180 S. W. 153.

89. -- Contract of sale....In an action for the purchase price of a preparation sold
to kill grass and weeds, defended on the ground of an implied warranty that one applica
tion would be sufficient, photographs shown to the buyer before the sale showing that
more than one application was necessary held admissible. Missouri, K. & T. Ry, Co. of
Texas v. Interstate Chemical Co. (Civ. App.) 169 S. W. 1120.

In an action to rescind a contract for the sale of a traction engine for breach of

guaranty as to material, etc., evidence that the seller, on sending a magneto to the buy
er, had not told its agent to refuse to deliver it, unless the buyer should sign purchase"
money notes, held inadmissible. Southern Gas & Gasoline E'ngine Co. v. Adams & Peters
'(Civ, App.) 169 S. W. 1143.

In an action for breach of warranty of a roof, evidence that defendant's salesman
formerly attempted to sell roof paint to plaintiff held inadmissible. Phillip-Carey Co. v.

Manes (Civ. App.) 177 S. W. 158.
Evidence that the person in charge of a rice crop was a good farmer held 'admissible,

where the purchaser of machinery to irrigate such crop claimed that the seller's failure
to properly install it prevented. irrigation and .resulted in crop failure. Southern Gas &
Gasoline Engine Co. v. Richolson (Civ. App.) 181 S. W. 529.

Where purchasers of irrigating machinery claimed that it was never properly install
ed and for that reason their crops failed, and the seller pleaded that the plant was prop
erly installed, but through the purchaser'S negligence it was not put in operation success-

fully, evidence of improper installation was admissible. Id.
•

Where a seller agreed to deliver to the buyer- in a certain county oil of a certain
grade, which it failed to do, it is immaterial what grade it delivered to the carrier in an

other county. People's Ice & Mfg. Co. v. Interstate Cotton Oil Refining Co. (Civ. ApP.)
182 S. W. 1163. .

In action upon notes given for .an engine for a cotton gin plant, wherein defendants
set up its failure to develop the guaranteed speed, testimony of .customer that the turnout
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from bales ginned by defendant was poor held inadmissible. Feagins v. Texas Machinery
& Supply Co. (Civ. App.) 185 S. W. 961.

90. -- Contract of carrier.-Evidence that cotton ginner had purchased 65,000
pounds of cotton seed in excess of that shipped out and sold, excluding a shipment for
the conversion of which he was suing, held admissible to support his claim that such
shipment of 63,478 pounds was delivered to the carrier. Elias v. Missouri, K. & T. Ry.
Co. of Texas (Civ. App.) 166 S. W. 417.

Testimony that delay in transportation and rough handling of cattle complained of
was all along the route held admissible. Texas Midland R. R. v. Becker & Cole (Civ.
App.) 171 s. W. 1024.

-

Admission of evidence over plaintiff's objection that stock had been shipped to Ft.
Worth before delivery to defendant railroad for transit from that place held error; the
stock being conclusively shown to be in good condition at Ft. Worth. Rodgers v. Texas
& P. Ry. Co. (Civ. App.) 172 S. W. 1117.

In an action against a carrier for delay in transporting cattle, some of which were

sold at Ft. Worth, and the balance at Kansas City, evidence of the condition of the cat
tle at Ft. Worth, if properly handled, held admissible. Texas & P. Ry, Co. v. Graham &
Price (Civ. App.) 174 S. W. 297.

In action against initial carrier for nondelivery to connecting carrier, evidence of dis
pute between the two carriers, causing initial carrier to hold freight for charges, held
properly excluded. Quanah, A. & P. Ry, Co. v. R. D. Jones Lumber Co. (Civ. App.) 178
s. W. 858.

In an action against railroad for loss of household goods by flood, evidence for plain
tiff that according to the history of the stream the flood in question was not unprecedent
ed was admissible. International & G. N. Ry, Co. v. Penney (Civ. App.) 178 S. W. 970.

In an action against an interstate carrier on an alleged oral agreement to furnish
cars, evidence that defendants' dispatcher immediately advised the agent with whom
plaintiff talked that the cars could .not be furnished on the day required by plaintiff, held
admissible. Atchison, T. & S. F. Ry, Co. v. Smyth (Civ. App.) 189 S. W. 70.

In an action .against a carrier for' damages to shipment of live stock, a paragraph of
shipping contract, releasing carrier from loss by delay in transportation by storms or

flood, held properly excluded as immaterial. Ft. Worth & b. C. Ry.. Co. v. Atterberry
(Civ. App.) 190 S. W. 1133.

92. Conveyance.-While mere nonclaim and nonpayment of taxes will not result in
a loss of title save by limitations, such facts are evidence of a grant. Pipkin v. Ware
(Civ. App.) 175 S. W. 808..

The terms of the deed, the adequacy of the price or other circumstances, are admis
sible to show whether the purchaser bought the land or merely the chance of title. Pridg
en v. Cook (Civ. App.) 184 S. WI 713.

93. Establishment and execution of lost deeds.-On an issue as to the execution of
an alleged lost deed to land by the patentee to F:, under whom plaintiffs claimed deeds
from F. and from the patentee to other portions of the same survey, which had .been of
record for many years, all of the parties having been long since dead, were admissible.
Houston Oil Co. of Texas v. S.udduth (Civ. App.) 171 S. W. 556.

99. Stockholder's liability.-In an action on stock subscriptions, evidence held ad
missible on the question of the value of property transferred in payment of subscriptions.
Rich v: Park (Civ. App.) 177 S. W. 184.

In an action against subscribers to corporate stock, it is improper to exclude evidence
of the property delivered by the subscribers to the corporation. Id;

101. Title and possession.-Evidence that the husband was in possession of certain
lands before marriage was admissible as tending to show that he had a legal or equitable
claim thereto at that time, so that the property remained his separate property. Gameson
v: Gameson (Civ. App.) 162 S. W. 1169.

In an action to recover an interest in land, where plaintiff relied upon her intestate's
possession, evidence that defendant had borrowed money thereon to pay off his notes to
prevent suit by intestate held admissible. Lester v. Hutson (Civ. App.) 167 S. W. 321.

Evidence that land allotted in partition to plaintiff was absorbed' in conflict with a

league grant held admissible. Robertson v .. Talmadge (Civ. App.) 174 s. W. 627.
An agreement of the maker of a note with B., after B. acquired the note, held admis

sible on the question of whether B. acquired it for himself or for the maker, relative to the
maker's right to recover of the payee the penalty for usury paid. Braly v.. Connally (Civ.
App.) 180 S. W. 916.

103. Conversion.-In an action by a corporation against its former president to re
cover the proceeds of shtngles which it alleged he .had converted to his own use, evidence
that a check given by him to a third person was in payment or shingles which the third
person owned and which the corporation had disposed of 'with its property was admis
sible. Pitts v : Cypress Shingle & Lumber Go. (Civ, App.) 158 S. W. 799.

In an action by a bank for the conversion of chattels upon one-halt interest in which
it held a second mortgage, testimony of the bank officers that they demanded the entire
amount of the. excess of the first mortgage as a condition of releasing their mortgage was
immaterial. First Nat. Bank v. Dunlap (Civ. App.) 159 S. W. 502.

In an action against a carrier for converting freight, testimony of the freight claim
agent as to tracing the freight and as to net proceeds on a sale held admissible. St
Louis, I. M. & S. Ry. Go. v. Wallace (Civ. App.) 176 S. W. 764.

106. Negilgence.-Evidence that a witness about the time of the flre in question saw

two chunks of fire on defendant's right of way about 40 feet from the tracks was admis
sible. St. Louis Southwestern Ry. Co. of Texas v. McGrath (Civ. App.) 160 s. W. 444.

Plaintiff's evidence that he was informed by a third person that a message for him
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Testimony of plaintiff as to his calling up the company's operator and asking as to
whether she had received a call for him held admissible, over objection of incompetency,
irrelevancy, and immateriality. Id.

114. Malicious prosecution.-In an action for malicious prosecution for breaking into
defendant's freight cars and stealing therefrom, evidence as to extent of thefts by un

known persons held irrelevant. Missouri, K. & T. Ry. Co. v. Craddock (Civ. App.) 174
S. W. 965.

In an action for malicious prosecution based on alleged theft of bale of cotton, issue
as to whether plaintiff had landlord's lien, to satisfy which he sold the bale, was collat
eral, and could be considered by the jury only on question of defendant's probable cause

in making criminal complaint. Rainey v. Old (Civ. App.) 180 S. W. 923.

117. Libel and slander.-Plaintiff, in a libel suit, may call as witnesses those ac

quainted with the circumstances to state that, on reading the libel, they concluded that
it was aimed at plaintiff. Chapa v. Abernethy (Civ. App.) 175 S. W. 166.

In an action for libel by publication including what took place in plaintiff's room

when he was arrested on susplcion that he might be guilty of murder in another state, it
was permissible for plaintiff to show untruth of the publication by testimony as to what
actually occurred then. Houston Chronicle Pub. Co. v. Bowen (Civ. App.) 182 S. W. 61.

In action for slander, where defendant's manager had said that plaintiff and another
had had men in their room at night, and plaintiff stated to the manager that .she was as

'pure as the manager's wife, the manager's statement in reply that if plaintiff were a man

he would slap her downstairs was competent. Southwestern Telegraph & Telephone Co.
v. Wilkins (Civ. App.) 183 S. W. 429.

Malice, as an essential ingredient of libel, may be proven directly, or by inference
from the character of the libelous document, or by circumstantial evidence. Interna
tional & G. N. Ry. Co. v. Edmundson (Civ. App.) 185 S. W. 402.

120. Fraud and fraudulent conveyances.-A large latitude is permitted in the ad
mission of evidence of fraud, and evidence of facts not themselves directly in issue is
admissible where they are relevant to the issues made by the pleadings. Foix v. Moeller

(Civ. App.) 159 S. W. 1048.
In an action for fraud inducing a purchase of stock of a mining corporation, evidence

that, after the termination of the rights of the corpora.tion to the mine, an officer pro
cured another option, which he could not avail himself of because of a revolution in the
foreign country in which the mine was located, held inadmissible. Id.

In an action for fraud inducing a purchase of stock of a mining corporation, evidence
as to how much money some of the defendants had put into the enterprise before or aft
er the incorporation, for which they were never paid" was inadmissible. Id.

In an action on a fraternal insurance certificate, evidence of statements made by in
sured to the order's medical examiner held admissible on issue of misrepresentation. Na
tional Council of the Knights and Ladies of Secur-ity v. Sealey (Civ. App.) 162 S. W. 455.

On an issue as to the fraud of plaintiffs' agent in obtaining defendants' signature to
a lease on misrepresentation that it contained a prohibition defeasance clause, evidence
that he agreed to insert such clause, and that defendants thought from his representa
tions that it was in the contract, held admissible. Taber v. Eyler (Civ. App.) 162 S. W.
490.

Where in an action for breach of a lease of premises to be used as a saloon, defend
ants alleged fraud in that plaintiffs' agent procured their signatures on false representa
tions that the lease contained a prohibition defeasance clause, evidence as to the rental
value of the premises for other than saloon purposes held admissible. Id,

In a suit on a note where the maker set up the payee's fraud, evidence that the payee
agreed to keep the note and not to transfer it was admissible on the issue of fraud.
First Nat. Bank v. Chapman (Civ. App.) 164 S. W. 900.

Where defendant claimed that he had been induced to execute the note in suit in
reliance upon the fraudulent misrepresentations of the payee, evidence that the payee
had offered to sell the note for a ridiculously low figure is admissible only on the ques
tion of his fraud, and could not affect anyone except him or his coconspirator. Id.

In an action for fraudulent misrepresentations as to the receipts from theaters which
plaintiffs leased from defendants, testimony by plaintiffs' manager that he had quit plain
tiffs' employ because of the improper management by plaintiffs held material on the issue
of the truth of the representations. Loftus v. Sturgis (Civ. App.) 167 S. W. 14.

Evidence that a witness, who testified as to the truth of representations made by the
defendant which were alleged by the plaintiff to be fraudulent, which tended to show
that the witness did not and could not know what the statements were, affects the
weight of the testimony, but not its admissibility. Id.

Testimony of such witness that the �atements of defendant as to the expenses were
true held to refer to the statements made by defendant before the' execution of the
lease. Id.

Testimony by a witness for defendant that the statements by defendant as to the ex
pense of conducting such theaters were correct held material. Id.

In �n action up_on � benefit certificate, defended oil the ground that the insured falsely
stated III her applica.tton that she had never had malaria, evidence that insured com
pletely recovered from the attack within a few days was admissible upon the issue wheth
er the �alse statement was material to the risk. Modern Brotherhood of America v. Jor
dan (CIV. App.) 167 S. W. 794 .

.

In action to recover amount paid for note purporting to be secured by a vendor's lien,
eV.ld�nce as to peaceable possession by parties other than the. pretended vendor held ad
mtsstbls. Young v. Barcroft (Civ. App.) 168 S. W. 392.

I� an -action against a bank for fraudulent representations inducing a purchase of
negotlable paper, the status of the account of the president of the bank making the sale
for the bank, and the condition of the maker's account, was immaterial, though the pres-
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Ident diverted the proceeds of the draft given for the price. Washington County State
Bank v. Central Bank & Trust Co. of Houston (Civ. App.) 168 S. W. 456.

Great latitude should properly be allowed by the trial court on the issue of fraud in
making a conveyance. First State Bank of Blackwell v. Knox (Civ. App.) 173 S. W. 894.

Evidence of the finding of a dead mule, held inadmissible to show misrepresentations
as to the soundness of the mules sold, because it did not clearly appear that the dead
mule was one of those sold, or that its condition when sold was the cause of its death.
Latham Co. v. Snell (Civ. App.) 176 S. W. 917.

Where, in an action on instruments given for the price of an automobile, the defense
was that the sale was procured by false representations as to statements made by de
fendant's wife to plaintiff's agents, defendant's wife was properly permitted to detail the
conversation between herself and such ·agents when they showed her the car with a view
of selling it to defendant. J. I. Case Threshing Mach. Co. v. Webb (Civ. App.) 181 s.
W.853.

In an action for damages for alleged misrepresentations in the sale of land for bonds,
testimony of the plaintiff that he relied on the fact that the bonds were issued by a

Baptist university and purported to be secured by a first mortgage, was immaterial.
Moore v, Beakley (Civ. App.) 183 S. W. 380.

In suit on note representing loan procured by maker by false representations that he
owned insurance policy worth $500, evidence of officer of insurer held admissible to show
maker's fraud and to contradict his statements to lender. Ehlinger v. Speckels (Civ.
App.) 189 S. W. 348.

.

In suit by grantee of land to restrain sale on execution against the grantor, evidence
that plaintiff had undervalued residence property held relevant on issue of good faith
in him and grantee in exchanging properties. Citizens' Nat. Bank of Plainview v. Slaton
(Civ. App.) 189 s. W. 742.

In suit by the grantee of land to restrain sale on execution against the grantor, de
fendants held entitled to prove plaintiff had undervalued residence property as tending to
prove he had overvalued barn given in exchange for the property involved. Id.

In suit based on consent judgment appointing trustee to sell lands, in which judg
ment creditors alleged fraud by trustee in making sale, evidence as to value of land sold
was admissible on issue of fraud. Evans v. Williams (Civ. App.) 194 s. W. 181.

In action to recover money deposited with defendant bank for credit of proposed
bank, evidence that six days after deposit depositor applied for bank charter is admissi
ble on question of good faith in representing that deposit was for proposed bank. Cozart
v. Western Nat. Bank of Ft. Worth (Civ. App.) 194 s. W. 644.

121.· Undue Influence and mental Incapacity.-In a suit for the probate of a will dis
inheriting an insane son of testatrix, on the ground. of undue influence, evidence that
about five years before the making of the will the husband gave directions for the. dispo
sition of the property showing that he did not wish to disinherit the son was admissible.
Holt v. Guerguin (Civ. App.) 156 s. W. 581, judgment reversed 106 Tex. 185, 163 S. W. 10,
60 L. R. A. (N. S.) 1136·. ,

In a suit for probate of a will disinheriting an insane son of testatrix, on the ground
of mental incapacity, evidence that some years before the making of the will the husband
gave directions for the disposition of the property showing that he did not wish to dis
inherit the son, was admissible. Id.

The fact that a will was never. revoked, although testator lived two years after its
execution, was admissible as a circumstance tending to refute the claim of contestant, a

daughter, that its execution was the result of undue influence. Scott v. Townsend (Civ.
App.) 159 S. W. 342, judgment reversed 106 Tex. 322, 166 S. W. 1138.

In an action to set aside a will for undue influence by the contestee, testator's wife,
whereby the contestant, a daughter, had been excluded from a fair participation in the
estate, evidence of efforts by the contestee to have the testator make a will excluding
contestant, her discussion of the will a short time before it was made, and her remark
that she did not think contestant should have anything held admissible. Id.

Evidence tending to show contestee's hostile feelings toward the contestant held ad
missible. ld.

In a will contest on the ground of the undue influence of contestee, the wife of tes

tator, to the exclusion of contestant, a step-daughter, evidence that contestee was urging
the execution of some important paper by the testator, which he was reluctant to exe

cute, though such paper was not identified as his will, and that she had several times
threatened to take their minor son from him unless he signed such paper, held admissi
ble. Scott V'. Townsend, 166 S. W. 1138, 106 Tex. 322, reversing judgment (Civ. App.) 159
S. W. 342.

.

In a will 'contest on the ground of undue influence by the contestee, testator's wife,
to the exclusion of a daughter, held that the fact of the contestee's hostility toward the

'daughter, and her design to exclude her from benefits under the will, was admissible. Id.
In a will contest on the ground of undue influence whereby the contestee, testator's

wife, sought to obtain benefits for herself and her son, innocent of any collusion, to the
exeluston of her stepdaughter, held that the contestee's declarations of hosttlltv toward
the stepdaughter were admissible, even though they would inevitably affect the interest
of the son. Id.

.

.

In a will contest, where the issue was whether the proponent procured it by fraud
and deception, a letter written by proponent to his uncle, seeking to borrow money, and
stating, "if you could know what I know which is corning to you and your family through
my work I think you would remember me," was properly admitted. Sockwell v. Sock
well (crv. App.) 166 S. W. 1188.

In a will. contest by a' disinherited son on the grounds of undue influence exerted by
another son, evidence that the latter had unlawfully deprived contestant of property was

inadmissible. Kell v. Ross (Civ. App.) 175 s. W. 752.
Evidence that plaintiff was in great pain, out of his head, and did not know anything
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or anybody when signing release was evidence of mental incapacity. Turner v. Ontiberos
(Civ. App.) 193 S. W. 1089.

123. Damages.-In an action for damages to cattle, where they were fed for three or

four months after the injury and then were sold, testimony as to whether the owner re

ceived the full market value should be excluded, because tending to carry the inquiry into
.
collateral and speculative issues. Missouri, K. & T. Ky. co.' of Texas V." Mulkey & Allen
(Civ, App.) 159 S. W. 111.

In an action against a carrier for negligent injuries to a shipment of live stock,
'where it appeared that they were fed for three or four months after the shipment, and
then were put upon the market, evidence as to whether the owners received full market
value for them was not admissible as tending to lessen the damages because not fur
nishing a. correct basis for determining the injury. Id.

In action for value of land appropriated for railroad and damages to adjoining land,
where owner testified that property was damaged $1,500, admission of further testimony
that the land taken was worth $500 and the other damaged $1,000 held not erroneous. St.
Louis, B. & M. Ry. Co. v. Barnes (Civ. App.) 162 S. W. 373.

In an action for setting fire to barn containing corn, evidence as to the time it took
certain corncribs to burn held not admissible to show that there was not as much corn

in the barn as Claimed. Marshall & E. T. Ry. Co. v. Killingsworth (Civ. App.) 162 S. W.
1181.

Where a landlord was charged with unlawful entry, and a subsequent groundless suit
of ouster, evidence that the landlord had been shown receipts for the rent, and notwith
standing brought the suit for ouster, was relevant to an issue of exemplary damages for
unlawful entry, although the petition did not authorize a recovery on the ground of the
wrongful ouster suit. Higby v. Kirksey (Civ. App.) 163 S. W. 315.

In an action on a note, plaintiff's evidence as to the solvency of one of the defend
ants, that, if he had anything, plaintiff had never heard of it or seen it, was material, as

showing that the other defendants sustained no loss by plaintiff releasing an account
which he held against his codefendant. Senter v. Teague (Civ. App.) 164 S. W. 1045.

Where a landlord converted hay belonging to his tenant, the measure of damages is
the market value of the hay, and so evidence that the tenant had agreed to sell the hay
at an agreed price is inadmissible, where the landlord had no notice of such contract:
Jackson v. Taylor (Civ. App.) 166 S. W. 413.

In an action for slander, the character of the plaintiff and business transactions be
tween him and the defendant and other parties affecting the rights of the defendant may
be considered by the jury in mitigation of damages, even though they did not justify the
accusation. Burkhiser v. Lyons (Civ, App.) 167 S. W. 244.

A broker who handled plaintiff's shipment alleged to have been damaged en route,'
held properly permitted to testify as to what efforts he made to sell the goods in their
-damaged state, and that he obtained the best price possible for them. San Antonio &
A. P. Ry, Co. v. Bracht (Civ. App.) 172 S. W. 1116.

Contracts between various railroad and express companies held admissible. Missouri,
K. & T. Ry, Co. of Texas v. Empire Express Co. (Civ. App.) 173 S. W. 222.

In action for railroad company's refusal to grant facilities to express company equal
to those afforded another express company, contracts which the express company had
offered to execute held properly admitted. Id.

In determining whether a stipulation for payment of $10 per day for delay by con
tractor was liquidated damages or penalty, testimony that the builder sustained no dam
age, held irrelevant. Walsh v. Methodist Episcopal Church South, of Paducah (Civ. App.)
173 S. W. 241.

.

In an action for damages for a turf fire, evidence that the grass burned was thick,
and was from four to ten inches high, is admissible. Ft. Worth & D. C. Ry. Co. v. Fire
stone (Civ. App.) 173 S. W. 919 .

.

In an action for injury to cattle by dipping in crude oil, general evidence as to ten
dency of such action. to injure stock held admissible, as tending to show the amount of
damage. Missouri, K. & T. Ry, Co. of Texas v. Cauble (Civ. App.) 174 S. W. 880.

Where a landlord replevied hay claimed by his tenant, evidence of the price at which
the tenant had contracted to sell the hay held admissible on the question of his special
damages on his plea in reconvention. Taylor v .. Jackson (Civ. App.) 180 S. W. 1142.

A tenant suing for damages. for the wrongful issuance and levy of a distress warrant
by the landlord could not testify over objection that after service of the distress warrant
he could not rent another place in the county, and that he an(P the members of his family
were in bad health, that being evidence of damages too remote and speculative. Street
man v. Lasater (Civ. App.) 185 S. W. 930.

The carrier when sued for injuries to cattle in transit may offer evidence of improve
ment of such cattle or recovery from their injuries, to show the -extent of the injury at
the time of their arrival and the resulting damages. Panhandle & S. F. Ry. Co. v. Nor-
ton (Civ. App.) 188 S. W. 1011.

.

In action for damages to shipment of cattle, evidence as to temporary damages and
the degree to which they would have recovered with proper care and handling by shipper
was admissible upon the real injury and as affecting question of damages. Panhandle 8i;
S. F. Ry. Co. v. Vaughn (Civ. App.) 191 S. W. 142.

In action by consignee ror=damages to goods, his testimony that firms refused to buy
the goods held admissible to show his efforts to minimize damages. Houston, E. & W.
T. nv. Co. v. Brackin (Civ. App.) 191 S. W. 804.

124. --, Personal injurles.-In an action against a railroad company. for injuries
to a female plaintiff, evidence that the injury might have continued latent for a long
time held admissible. Houston & T. C. Ry. Co. v. Fox (Civ. App.) 156 S. W. 922,
judgment reversed 106 Tex. 317, 166 S. W. 693.

Where the railroad company claimed that a brakeman's failure to jump from wild
cars was contributory negligence, evidence that it would have been dangerous to have
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jumped, under the circumstances, was admissible. Ft. Worth Belt Ry, Co. v. Cabell
(Civ. App.) 161 S. W. 1083.

Evidence that deceased was industrious and energetic, had purchased a home for
his mother, the plaintiff, and her grandchildren, and that he was their sole support
was admissible on the issue or reasonable expectancy of pecuniary benefits which plain�
tiff would have received had he lived. Ft. Worth & R. G. Ry, Co. v. Keith (Civ. App.)
163 s. W. 142.

Evidence that a hernia produced by traumatism could have been, and that the
witness expected it was, caused by the injury was properly admitted over objection
that it was remote and immaterial. St. Louis S. W. Ry. Co. of Texas v. Brown (Civ.
App.) 163 S. W. 383.

It is competent to show the probable occurrence of future ill effects that may arise
from an injury. Id.

In railroad switchman's action for injuries, evidence that physical test was required
of railroad employes held admissible as bearing on the consequences of plaintiff's im
paired efficiency for railway service, though it was not shown that defendant required
such test. Paris & G. N. R. Co. v. Flanders (Civ. App.) 165 S. W. 98.

In an action for a brakeman's death, testimony' of the widow that his habits were

good; that he had no bad habits at all that she knew anything about-held admissi
ble on the issues of damages and the amount contributed to the support of the family
and the probable duration of his life. F't, Worth & D. C. Ry, COo. v. Stalcup (Civ. App.)
167 s. W. 279.

In an action for a brakeman's death, evidence that deceased was a brakeman and
extra conductor, and stood in line for promotion to be a conductor, when he would re
ceive $45 or $50 per month more held admissible as bearing upon his future expecta
tions. Id.

In an action for a brakeman's death, brought by his representative for the benefit
of his widow, etc., testimony of his widow that at the time of his death they owned
no property, that they were renting a house in which to live, and that he was a good
provider out of his wages held admissible. Id.

Where, in a personal injury action, the petition alleged diminished earning capacity
and future pain and suffering, and the evidence was sufficient to warrant the conclusion
that plaintiff was permanently injured, it was permissible for plaintiff to show his life
expectancy. Missouri, K. & T. Ry, Co. of Texas v. Graham (Civ. App.) 168 s. W. 55.

Testimony as to the number of operations made necessary by the accident and the
details thereof, and that plaintiff suffered from gangrene following the operation, was

admissible as a part of the history of the case, the nature and extent of the injury,
.and the probable suffering of plaintiff. Gulf, C. & S. F. Ry. Co. v. Sullivan (Civ. App.)
168 s. W. 473.

As bearing on the earning capacity and loss thereof of plaintiff, evidence of his
profits from the boarding of the section crew, a prerequisite of his position of section
foreman, is admissible. Trinity & B. V. Ry, Co. v. Geary (Civ. App.) 169 s. W. 201, judg
ment reversed (Sup.) 172 s. W. 545.

.

The wages received by plaintiff and his ability to fire on an engine, though not ex

pressly pleaded, may be shown in a servant's action for injury while employed about
an engine.. Memphis Cotton Oil Co. v. Tolbert (Civ. App.) 171 S. W. 309.

Plaintiff's testimony held sufficient to authorize the admission of testimony by oth
ers that plaintiff limped after an accident. Gulf, C. & S. F. Ry. COo. v. McKinnell (Civ.
App.) 171 S. W. 1091.

Plaintiff's testimony as to what he was earning held inadmissible to show the value
of the time lost while he was nursing his injured boy. Gulf, T. & W. Ry, Co. v. Dickey
(Civ. App.) 171 S. W. 1097.

Evidence' tliat plaintiff, suing for a personal injury, limped after the accident, held

admissible, in view of evidence of injuries. Gulf, C. &. S. F. Ry. Co. v. McKinnell (Clv,
App.) 173 s. W. 937.

In an action for the wrongful death of plaintiff's husband, manager of small coun

try newspaper, evidence of the reasonable value of deceased's services to the newspaper
held admissible. Southern Traction Co. v. Hulbert (Civ. App.) 177 S. W. 551.

In a railroad employe's action for personal injuries received in a derailment, where
he was pinioned under the engine and scalded, evidence of mental suffering at that
time is .admissible on the question of damages. Texas & P. Ry, Co. v. Rasmussen (Civ.
App.) 181 S. W. 212. •

In a personal injury action, evidence that after the accident plaintiff was no lon

ger able to run a switch engine, as he had been able to before, is admissible, notwith
standing that he was not an engineer at the time of the accident. Id.

In an action by parents for damages for the wrongful killing of their minor son,
the exclusion of testimony that the son bore the reputation of being a bad and un

ruly boy is error: Gulf, C. & S. F. Ry. Co. v. Prazak (Civ. App.) 181 S. W. 711.
A brakeman suing for injuries in coupling cars could show the amount he was ca

pable of earning, and had earned with other companies in the past. San Antonio, U. &
G. R. Co. v, Green (Civ. App.) 182 s. W. 392.

In a brakeman's suit for injuries in coupling cars, evidence as to what was done
to his injured leg after the accident was admissible to show his pain and anguish. Id.

In action for wrongful death of plaintiff's husband, evidence as to his earnings in
the past, and his earnings from time to time is admissible. San Antonio, U. & G. R.
Co. v. Galbreath (Civ. App.) 185 S. W. 901.

In servant's action for injury, his testimony that he had a wife and two children
was inadmissible. Burrell Engineering & Constructton Co. v. Grisier (Civ, App.) 189
S. W. 102.

In a passenger's action for personal injury, evidence that he had no other means

of making a living except by hard manual labor was irrelevant. St. Louis Southwestern
Ry. Co. of Texas v. Kimmey (Civ. App.) 189' S. W. 550.

836



Chap. 4) EVIDENCE (Rule 6) Art. 3687

In action for death of plaintiffs' minor intestate employed by defendant, evidence
as to plaintiffs' property held admissible to show reasonable expectation of pecuniary
assistance from deceased, but not to increase amount of damages. Southwestern Port
land Cement Co. v. Presbitero (Civ, App.) 190 s. W. 776.

RULE 6. FACTS ARE RELEVANT WHEN SO CONNECTED WITH A FACT IN ISSUE
AS TO FORM PART OF THE SAME TRANSACTION OR SUBJECT-MATTER

Relation to issues in general.-In an action for damages to secondhand household
goods and wearing apparel, evidence as to the difference in the market value of similar
goods is inadmissible, unless it be shown that the difference in the market value and
the difference in the actual value is the same. Galveston, H. & S. A. Ry. Co. v. Wall
raven (Civ. App.) 160 S. W. 116.

In an action for preventing a contractor from constructing a residence for plain
.tiff, a negro, in which he testified that he had told defendants he would not rent the
house to anyone objectionable to them, evidence as to the character of another house

owned by plaintiff in another part of town held irrelevant. Day v. Hunnicutt (Civ,
App.) 160 s. W. 134.

Where plaintiff's bruises were slight and he was apparently well, evidence as to
a very slight bruise causing cancerous wound, and that a person died from a pin scratch,
was not admissible. St. Louis Southwestern Ry, Co. v. Moore (Civ. App.) 161 S. W.
378.

In an action by a vendee for fraud in the sale of land, evidence for plaintiff that
before or at the time of the purchase, plaintiff negotiated with defendant for the pur
chase of an additional 40 acres and in the original petition sued for damages for de
fendant's refusal to permit him to purchase the additional land, but when the water
failed would not take it at any price, was inadmissible. Zavala Land & Water Co. v.

Tolbert (Ctv, App.) 165 S. W. 28.
In an action for injuries claimed to have affected plaintiff's mind, evidence as to

the abilities of patients in an insane asylum' beld improperly admitted, as it furnished
no guide for determining plaintiff's mental- capacity. Tweed v. Western Union Tele
graph Co. (Sup.) 166 s. W. 696, affirming judgment Western Union Telegraph Co. v.

Tweed (Civ. App.) 138 S. W. 1155, and rehearing denied Tweed v. Western Union Tele
graph Co. (Bup.) 177 s. W. 957.

Plaintiff's testimony that he had never heard of the railway company objecting to

people walking upon the track should not be admitted. Chicago, R. 1. & G. Ry. Co. v.

Loftis (Civ. App.) 168 S. W. 403.
, Where the petition alleged that it could not be determined which engine emitted
the spark which caused the fire, but that all of defendant's engines were defective,
evidence that all of defendant's engines were defective was admissible. Texas Midland
R. R. v. Ray (Civ. App.) 168 S. W. 1013.

Price paid by other buyers of cattle on resale held immaterial in action against sell
ers for breach of contract. Terrell, Atkins & Harvin v. Proctor (Civ. App.) 172 S.
W.996.

In a suit to set aside a sale of school land, evidence that the interest charged on

the deferred purchase money was less than usual is admissible to show adequacy of
price. King County v. Martin (Civ. App.) 173 S. W. 960, judgment affirmed on re

hearing 173 S. W. 1200.
Evidence that another insurance company had paid its policy held inadmissible.

Glens Falls Ins. Co. of Glens Falls, N. Y., v. Melott (Civ. App.) 174 S. W. 700.
In an action for damages for failure to deliver telegram addressed to plaintiff, evi

dence as to market value of cattle at Ft. Worth held admissible on issue of plaintiff's
damages in market of S. county. Western Union Telegraph Co. v. Gorman & .Wflaon t

(Civ. App.) 174 s. W. 925.
In an action for the death of the driver of a service automobile, evidence of the use

of the house track of defendant railroad near which deceased's car was standing, by
the public, held admissible. Turner v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.)
177 S. W. 204.

In an action for the death of animals in transit, evidence of their weight, together
with evidence of their value at a point where removed as. compared with their value
at the point of destination, which was greater, is admissible. Southern Kansas Ry,
Co. of Texas v. Hughey (Civ. App.) 182 S. W. 361.

Testimony as to the condition of bananas before they were delivered was admissi
ble against the carrier, sued for damage thereto. Illinois Cent. R. Co. v. Freeman (Civ.
App.) 182 S. W. 369.

Where plaintiff claimed a set of tools under a contract with defendant corporation,
testimony by one who was subsequently manager that plaintiff entered into a different
contract· with him for the acquisition of the tools is admissible. West Texas Supply
Co. v, Dunivan (Civ. App.) 182 s. W. 425.

In an action against a railroad company which carried horses only part of the way,
held, that evidence of their condition at the point of destination was admissible. Texas
& P. Ry. Co. v. McMillen (Civ. App.) 183 S. W. 773.

It is improper, in a suit for damages to grass, to allow a witness to testify that
the grass "was above an average for Clay county," over the objection that it is improper
to describe the grass by comparison with other grass, the quality of which is for
eign to any issue in the suit. Ft. Worth & D. C. Ry. Co. v. Hapgood (Civ. App.) 184
s. W. 1075 .

.

In action for death of brakeman killed while between two cars to make coupling,
evidence as to how brakeman would open knuckle in adjusting it to make coupling is
admissible. San Antonio, U. & G. R. Co. v. Galbreath (Civ. App.) 185 s. W. 901.
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In a servant's action for injuries, evidence that plairitiff had gone between cars at
other times to uncouple them and that such acts were not unusual, was admissible to
rebut defendant's reliance upon an application of employment in which it was agreed
that plaintiff was not required to use defective cars and machinery. Pecos & N. T.
Ry. Co. v. Chatten (Civ. App.) 185 S. W. 911.

In action for commissions for sale of realty, evidence that plaintiff's wife, in his
absence, was asked to identify one of defendants to enable him to draw money from
bank, was inadmissible to prove that defendants' checks to plaintiff were given under
same circumstances. Wick v. McLennan (Civ. App.) 186 S. W. 847.

In an action involving the boundaries of a survey, junior surveys were rtdmissible
to show their general location on the ground. Maddox v. Dayton Lumber Co. (Civ.
App.) 188 S. W. 958.

In an action for price of silo, evidence that similar silos, when properly constructed,
filled, and taken care of, would make and keep good ensilage, held not admissible.
Ames Portable Silo & Lumber Co. v. Gill (Civ. App.) 190 S. W. 1130.

Difference in tlme.-In a suit to set aside a deed, executed by testatrix and'
her husband, conveying all their property to the exclusion of a son, on the ground of
undue infiuence and mental incapacity, evidence that about five years before the mak
ing of the deed the husband gave directions for the disposition of the property showing
that he did not wish to disinherit the son was admissible. Holt v. Guerguin (Civ. App.)
156 S. W. 581, judgment reversed 106 Tex. 185, 163 S. W. 10, 50 L. R. A. (N. S.) 1136.

Where the defense was that the loss on a tornado policy was occasioned by hail
and not by wind, evidence of the surrounding circumstances held insufficient to ren

der admissible testimony of the weather observer that six months prior to the storm

causing the loss there had been a windstorm of equal velocity. Fidelity Phenix Fire Ins.
Co. of New York v. Abilene Dry Goods Co. (Civ. App.) 159 S. W. 172.

Where defendant, in settlement of a suit by plaintiffs to rescind a purchase of cor

porate stock, agreed to handle the corporation's business in such a manner as to make
its financial standing as good as it was on the date of the sale of the stock, evidence
of an appraisal of the property of the corporation made a year, or more after the sale
is inadmissible to show the value of the stock at the time of the purchase. Martin v.

Daniel (Civ. App.) 164 S. W. 17.
In action for death of engineer from the explosion of a boiler, evidence as to de

fective condition of water glass three months before the accident held admissible, in
view of the other evidence on the question of notice; it not appearing that it had sub
sequently been repaired. Southern Pac. Co. v. Vaughn (Civ. App.) 165 S. W. 885.

In an action to recover an overcharge on an interstate shipment, evidence that plain
tiff, about three years prior to such shipment, had secured a lower rate held irrelevant
to the correct rate at the time of shipment. Texas & P. Ry. Co. v. Dickson Bros. (Civ.
App.) 167 S. W. 33.

In an elevator company's action to recover for a shortage in cars delivered by a

carrier, where the testimony indicated that certain scales were often tested with plain
tiff's wagon scales, and that the two were always balanced, evidence that such wagon
scales were correct in 1910 held admissible to show that the other scales were correct
early in February, 1911. Gulf, C. & S. F. Ry. Co. v. Justin Mill & Elevator Co. (Civ.
App.) 168 S. W. 411.

Evidence of other fires is inadmissible, unless on or about the same time as the
fire in question. Arey v. St. Louis Southwestern Ry. Co. of Texas, 170 S. W. 802 (Civ.
App.) judgment affirmed St. Louis Bouthwestern Ry, Co. of Texas v, Arey (Sup.) 179
S. W. 860.

'

In an action for injuries in attempting to board a train, evidence held properly ex

cluded that in October during a fair people boarded trains at the particular station
from both sides, when the accident happened in July. Reed v. Missouri, K. & T. Ry.
Co. of Texas (Civ. App.) 174 S. W. 956.

In action on indemnity policy conversations years before the date of the policy
which were the basis of the renewal policies, held admissible on the issue of misrep
resentation and concealment. Liverpool & London & Globe Ins. Co. v. Lester (Civ. App.)
176 S. W. 602.

.

In an action by a county against others to locate school lands, a junior survey held
inadmissible' in evidence to locate an earlier one locating such lands. Colorado County
v. Travis County (Civ. App.) 176 S. W. 845.

Testimony as to the condition or the insured property, more than 8% months after
the fire is inadmissible, in an action on a fire policy, without a showing that the con

dition was the same then as immediately after the fire. Occident Fire Ins. Co. v. Linn
(Civ. App.) 179 S. W. 523: "

In a servant's action for injury when his hand was caught in the exposed cog
wheels of a hull conveyor, evidence that nine days after he was injured he found the
bolts loose, and that it was in apparently the same condition as when he was injured,
was admissible to show its condition at the time of his injury. Winnsboro Cotton Oil
Co. v, Carson (Civ. App.) 185, S. W. 1002.

In action against railway company for fire loss, testimony that witnesses had seen

other of defendant's' engines emitting sparks at different times and places was inad
missible as too remote. Nussbaum & Scharff v. Trinity & B. V. Ry. Co. (Sup.) 194 S.
W. 1099.

Associated or explanatory transactions.-In an action for injuries to a female
passenger, who claimed to have had a miscarriage as a result thereof, evidence of state
ments showing a resolution by her, prior to former miscarriage, to resort, in case of
pregnancy, to means to produce abortion held admissible. Missouri, K. & T. Ry. Co.
of Texas v. Killet (Civ. App.) 168 S. W. 979.

In an action to recover money paid for an alleged defective engine, where plain
tiff's evidence tended to show that the engine was constructed on a wrong mechanical
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principle, so that it was worthless, defenoant's evidence that other buyers of like en

gines found them satisfactory was admissible. Wilson v. Avery Co. of Texas (Civ.
App.) 182 s. W. 884.

-- Similar wrongful acts.-Where there was nothing to show a settled system on
the part of plaintiff of maintaining fictitious claims, an isolated instance of a fictitious
claim by him for damages for personal injury is inadmissible to show that plaintiff was
simulating his present injuries. Ft. Worth Belt Ry. Co. v. Cabell (Civ. App.) 161 S.
W. 1083.

.

Evidence, in an action for the killing of a horse by a train, that animals of a third
person had been killed by the train near there, and the company had always paid him
therefor, is irrelevant and prejudicial. International & G. N. Ry, Co. v. Bandy (Civ.
App.) 163 s. W. 341.

In an action for a railroad engineer's death claimed to have been caused by bad
track and a defective engine, evidence that the day before the wreck decedent was

running his engine at a high rate of speed some 12 or 14 miles from the place of the
accident was inadmissible. St. Louis, B. & M. Ry. Co. v . .Tenkins (Civ..App.) 163 S.
W. 621.

In an action for an Injury to plaintiff's wife caused by being run over on a city
street by defendant's automobile driven by his 11 year old son, the issue of the boy's
carelessness and incompetency being raised, the court properly permitted a witness to
testiry that he had' on two occasions met the boy with the automobile on the public
road and he had on each occasion refused to give him any part of the road. Allen v.

Bland (Civ. App.) 168 S. W. 35.
In an action for the destruction of plaintiff's house by fire from defendant's loco

motive evidence that said locomotive had set fire on the right of way the day before
held properly excluded. Moose v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 179
s. W. 75. Writ of error granted (Sup.) 180 s. W. 225.

In action for damages from fire, evidence as to fire started by sparks from dif
ferent engine, held admissible to contradict testimony that sparks could not be thrown
through spark arrester. Galveston, H. & S. A. Ry, Co. v. Brune (Civ. App.) 181 s.
W.547.

In action for damages from fire, evidence as to fire set by another railway engine,
held admissible to show negligent operation or negligence in permitting combustible ma

terial to remain on the track. Id.
In action against railroad company for damages from fire, evidence as to fire set

by another engine, held admissible to contradict testimony that sparks would go out
before reaching the ground. Id.

In action on note claimed to have been forged by G., evidence as to G.'s forgery
of checks held inadmissible without further evidence to show that it was part of a

system or design. Lockney State Bank v. Bolin (Civ. App.) 184 S. W. 553.
Evidence of other fires set on defendant's right of way was admissible to rebut

testimony Of defendant's master mechanic that all defendant's locomotives were prop
erly constructed with proper appliances to prevent escape of fire, and that as so equipped
fire could not escape. St. Louis Southwestern Ry, Co. of Texas v. Wood (Civ. App.)
'192 S. W. 812.

Evidence that a day or two before fire occurred a live cinder from one of defend
ant's locomotives then passing plaintiff's sawmill fell on floor thereof held admissible. Id.

-- Similar transactions.-In a principal's action against an agent for losses sus

tained by alleged fraudulent reports as to purchasers' credit, evidence of transactions
similar to those sued upon was inadmissible, but the agent's evidence that he followed
principal's directions was admissible. Cooper v. Golding (Civ. App.) 176 S. W. 92.

In suit to enforce mechanic's lien against a corporation, refusal to allow defendant
to prove that its president had never made an important contract such as the one in

suit, without the consent of the directors held erroneous. Cleburne St. Ry. Co. v. Bar
ber (Civ. App.) 180 s. W. 1176.

Exclusion as res Inter alios acta.-Where the question was whether insured had re

ceived timely notice of assessments, evidence that other members had received notices
mailed at the time plaintiff's notice was alleged to have been mailed held inadmissible.
State Division, Lone Star Ins. Union, v. Blassengame (Civ. App.) 162 s. W. 6.

In an action for work done, defended on the ground that the charges. were excessive
and the work inefficient, evidence that similar work done by plaintiff for others was

inefficient and the charges excessive, is inadmissible. Randle v. Barden (Civ. App.) 164
S. W. 1063.

Where a deed was executed to carry out a written contract to convey land of the
same date as the deed, the contract merged in the deed, and, being neither acknowl
edged nor recorded, was res inter alios acta, and inadmissible as between third persons.
First State Bank & Trust Co. v. Southwestern. Engineering & Construction Co. (Civ.
App.) 170 s. W. 860.

In an action against a landlord on a promise to pay for goods, furnished his tenant,
that the landlord had given checks to the tenant to buy groceries with is res inter alios
acta. Chilson v. Oheim (Civ. App.) 171 S. W. 1074..

,

In suit to set aside a deed for fraudulent representations, a witness' testimony as

to statements made to him similar to the alleged misrepresentations relied on held in
admissible, where such statements were not made in plaintiff's presence or communi
cated to her. Orient Land Co. v, Reeder (Civ. App.) 173 S. W. 939.

In broker's action involving dispute as to value at which land was taken in pay
ment, conversation between attorney and purchaser held hearsay and res inter alios
acta. Crass v. Adams (Civ. App.) 175 S. W. 510.

It is not error to exclude from evidence a letter written to defendant by its agent
in regard to plaintiff's claim for damages, for the letter is res inter alios acta. Mis
souri, K. & T. Ry. Co. of Texas v. A. E. Want & Co. (Clv, App.) 179 s. W. 903.
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In an. action for damage to a shipment of bananas which a carrier had agreed to
place in its roundhouse on request of the messenger who traveled with them, testimony
as to roundhouse on other roads than those of the contracting carriers was inadmissi
ble. Illinois Cent. R. Co. v. Freeman (Civ. App.) 182 S. W. 369.

In action for breach of timber-sawing contract, defense being that plaintiff sawed
nonmerchantable timber, evidence as to character of lumber made for other parties
by plaintiff was inadmissible. McKinnon v. Porter (Civ. App.) 192 S. W. 1112.

SImilarity of condlttorts.e=Upon the issue of the value of lands in condemnation pro
ceedings, the court properly permitted a witness to testify as to the gross receipts from
tracts of land which, though located at different points, was similar to the land in con
troversy. City of Ft. Worth v. Charbonneau (Civ, App.) 166 S. W. 387.

Where carriers claimed damages to shipment of cattle were due to plaintiff'S' negli
gence in unloading and dipping them under quarantine regulations, evidence that the
same treatment was accorded other cattle which were not injured held property ex
cluded, in the absence of a showing that they were in the same physical condition. Good
v. Texas & P. Ry. Co. (Civ. App.) 166 S. W. 670.

In an action to recover freight overcharges on an interstate shipment of live stock,
evidence as to the rate on a shipment based upon two local rates and not upon a through
shipment at a through rate held inadmissible. Texas & P. Ry, Co. v: Dickson Bros,
(Civ. App.) 167 S. W. 33.

Evidence that train of 16 cars took a siding to wait for a through freight of only
13 cars' offered to show that carrier was negligent in not handling plaintiff's shipment
of cattle as a through shipment held improperly admitted for failure to show similar
conditions. Texas & P. Ry, Co. v. Cauble (Civ. App.) 168 S. W. 369.

In an action for delay in transporting cattle, evidence as to the time consumed by
former shipments by plaintiff over defendant's road should not have been admitted
where the conditions were not shown· to be the same. Id.

In an action to rescind the sale of a traction engine, evidence that another engine
of a different horse power and make, with a different driver and at a different place,
pulled a greater number of plows held inadmissible. Southern Gas & Gasoline Engine
Co. v .. Adams & Peters (Civ. App.) 169 S. W. 1143.

Evidence that the interest charged on the deferred purchase money for school land
was less than the usual rate held inadmissible, in a suit to vacate a sale, unless con

ditions were the same. King County v. Martin (Civ. App.) 173 S. W. 960, judgment af
firmed on rehearing 173 S. W. 1200.

, In an action for damages for injury to plaintiff's crop through defendant irriga-
tion company's failure to supply water, evidence based on damage caused to an ad
joining crop, conditions being shown to have been similar, held admissible. Lone Star
Canal Co. v. Broussard (Civ. App.) 176 S. W. 649.

Upon proper predicate that the situation, improvements, etc., of the lands are

similar, the value of one parcel may be given in evidence on the value of the other.
Foster v. Atlir (Civ. App.) 181 S. W.,520.

In an action for damages to land, it is not error to exclude evidence of the leasing
value of adjoining land where it is not proved that the grass on such land is of as good
quality as the grass on plaintiff's land. Ft. Worth & D. C. Ry. Co. v. Hapgood (Civ.
App.) 184 S. W. 1075.

In an action against a carrier for damage to cattle by delay, in the absence of
evidence that other shtpments by the plaintiff were subjected to the same conditions',
evidence of the result to those shipments was inadmissible. Gulf, C. & S. F. Ry. Co.
v. Rodriquez (Civ. App.) 185 S. W. 311.

Where defendants claimed that the engine bought of plaintiff failed to develop the
power guaranteed, evidence as to the power furnished by plaintiff's engine in another
gin plant, the same in all essential particulars, held admissible. subject to the court's
tliscretion. Feagins v. Texas Machinery & Supply Co. (Civ. App.) 185 S. W. 961.

In servant's action for injury, testimony of a witness who examined the machin
ery three months before platrrtifts injury was admissible if it appeared that there had
been no change in its condition since the accident, subject to the trial court's discre
tion with respect to the lapse of time. Winnsboro Cotton Oil Co. v. Carson (Civ. App.)
185 S. W. 1002.

In action for damages to shipment of live stock from delay, etc., 'evidence as to

time in which witness had made a shipment over the same roads to a certain point was

admissible where the testimony showed that the conditions connected with the ship
ments were similar. Panhandle & S. F. Ry. Co. v. Vaughn (Civ, App.) 191 S. W. 142.

Similar conditions not being shown to exist in streams, evidence of strength of
a bridge spanning one was not admissible in an action by a county for damages to

its bridge across the other caused by failure of railway company's bridge to withstand
flood. San Antonio & A. P. Ry. Co. v. Milam County (Civ. App.) 191 S. W. 571.

.

Evidence that bridges spanning the same stream below and above the one in ques
tion withs-tood floods, where conditions of bridge and water are not shown to be slmtlar,
ts inadmissible to show strength of the bridge in question. Id,

Sh.owing physlcal or mental conditioll.-Testatrix's state of mind at times other than
that at Which the will was executed has no probative force, except to show her state of
mind at that time. Navarro v. Garcia (C'iv. App.) 172 S. W. 723.

Showing intent or malice or motive-Fraud.-In an action for fraudulent misrep
resentations, by which the plaintiffs were induced to enter into a lease, evidence that
similar representations were made by the defendant to other parties before and after
the time they were made to plaintiff was admissible. Loftus v. Sturgis (Civ, App.) 167
S. W. 14.

Evidence that defendant made other fraudulent conveyances and was being sued
at the time he made the conveyance under which intervener claimed is admissible to
show fraudulent intent. First State Bank of Blackwell v. Knox (Civ. App.) 173 S. W.
894.
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custom or course of business and part of series showing! system or habit.-On plea
of contributory negligence in that the deceased did not awake and get off, evidence of
a custom! with the carrier to awake passengers was admissible as explaining deceased's
subsequent status on the train and as tending to show that he was not necessarily in
fault in having failed to alight. Ft. Worth & R. G. Ry. Co. v. Keith (Civ. App.) 163 S.
W.142.

.

"Where provision of contract requiring plairitiff riding on freight train with cattle
to stay in the caboose while the train was moving was not pleaded, evidence as to his
custom to ride in the cat.tle car if the train started while he was therein held properly
admitted. Gulf, C. & S. F. Ry. Co. v. Stewart (Civ. App.) 164 S. W. 1059.

Where a lessee of a farm on shares claimed part of the hay grown after the fail
ure of a specified crop, evidence that landlords in the vicinity allowed their tenants to
harvest hay, grown after the failure of usual crops, is admissible on the question
whether the landlord agreed to allow the lessee to harvest such hay. Jackson v. Tay
lor cciv, App.) 16·6 S. W. 413.

In an action for injuries to a street car passenger falling from the car running on a

curve, testimony of plaintiff that she never at any time got off the car at the place of
the accident held admissible to contradict the testimony of the conductor that plaintiff
deliberately walked to the car door and stepped off and fell. Dallas Consol. Electric St.
Ry. Co. v. Stone (ClV. App.) 166 S. W. 708.

In an action for the price of sound and healthy orange trees which however were

frozen before delivery, evidence that the term "sound and healthy" meant, among
nursery men, such condition as was certified to by inspectors from the department of
agriculture held inadmissible. Alsworth v. Reppert (Civ. App.. ) 167 8. W. 1098.

In action for damages from seller's delivery of inferior goods, evidence of a custom
of the buyer to furnish shipping directions held inadmissible, since a violation of such
custom did not induce the seller's breach of contract. Rhome Milling Co. v. Cunning
ham (Civ. App.) 171 S. W. 1081.

Where a contract of sale provided that no conditions, except those m.entioned there
in, should be claimed, evidence that it was customary for a buyer to give directions
held inadmissible. Id.

Customs of trades and provisions not repugnant to express statutes or rules of law
have the force of law. Missouri, K. & T. Ry, Co. of Texas v. Ryon (Civ. App.) 177 S.
W. '525.

Evidence held to justify a finding that custom of trade required parties to contract
made by telephone conversations to make memoranda of contract' completed by con

versations. Walker Grain Co. v. Denison Mill & Grain Co. (Civ. App.) 178 S. W. 555.
In the absence of a specific rule forbidding employes to make couplings by going

between the cars, evidence of the custom of employes in that regard is admissible to
rebut contributory negligence. Pecos & N. T. Ry. Co. v. Winkler (ClV. App.) 1711 S.
W. 691.

Custom.s and usages applicable to the letting of farms which are certain, uniform,
and uninterrupted, and long continued in the locality, are binding on parties to a lease
of farm lands, and they are presumed to know them. Taylor v. Jackson (Civ. App.)
180' S. W. 1142.

.

Caution should be' used in enforcing special customs and usages varying a con

tract. Id.
Where a tenant, by virtue of a custom, claimed part of a crop of Colorado grass

hay grown on the land evidence of the custom in the locality, though not in the im
mediate vicinity, is admissible. Id.

Where a farm tenant showed a custom of tenants to retain part of the Colorado
grass hay grown on the land, rebutting testimony that there was no such custom, and
that the landlord's other tenants did not claim the hay is admissible. Id.

.

A water company's practice of notifying its patrons of defects in their lines did not
read into a contract a custom which would require the company to notify a patron of
a break in his private line which he was obliged to keep in repair. Josey v. Beaumont
Waterworks Co. (Civ. App.) 183 S. W. 26.

In an engineer's action for injuries received when he attempted to replace sand
pipe with his foot while the engine was in motion, it is not error to permit him to tes
tify that such was the custom. Missouri, K. & T. Ry, Co. of Texas v. Pace (Civ. App.)
184 S. W. 1051.

In action for delay in transporting cattle, testimony, to rebut imputation of road's
negligence in failing to have employes ready to make heavy repairs, that other roads
operating where delay occurred kept no such employes on hand at night, was admis
sible. ltt. Worth & D. C. Ry, Co. v. Gatewood (Clv. App.) 185 S. W. 932.

Agency may be proved by acquiescence of the principal in other similar acts of the
agent, so connected with that in question as to constitute a course of dealing. Jackson
v. Walls (Civ. App.) 187 S. W. 676. .

In action for damages to shipment of live stock, evidence of carrier's former cus

tom to unload stock on arrival at certain place was incompetent as against carrier on

issue of its negligence in not unloading stock upon arrival there. Chicago, R. 1. & G.
Ry. Co. v. Pavillard (Civ. App.) 187 S. W. 998.

Testimony of custom of carrier to unload live stock at certain point held incompetent
to abrogate the express terms of a shipping contract requtring the shipper to unload the
stock on its arrival. Id.

In a railroad servant's action for injuries, where there was a written rule requiring
a flag to be stationed when making repairs, evidence of custom! in defendant's yards of
doing light repair work without flags, held admissible 'on the question of contributory
negligence.· Texas & Pac. nv. Co. v. Elliott (Civ. App.) 189 S. W. 737.

In such action, where pleadings raised issue whether rule had been abandoned,
evidence that a custom prevailed of doing light repair work without flags, held ad
missible. Id.
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In a railroad servant's action for injuries, evidence that it was customary for de
fendant's car inspector to exercise control over repairers and ordered plaintiff to go be
tween cars, held admissible. Id.

In action by railroad servant for injuries, where on cross-examination plaintiff was
questioned as to having stat.ed his age incorrectly in application for employment it was
proper to exclude his testimony as to what other men customarily did in such cir
cumstances. Kennedy v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 192 S. W. 1114.

Showing methods of preventing inJury.-The admission of testimony that a witness
was familiar with compresses, and that he had never seen one in which a specified part
of the machinery was guarded by railing, held erroneous. Lawson v. HamHton Com
press Co. (Civ, App.) 162 S. W. 1023.'

Other injuries or accidents from same or similar causes.-In a passenger's action for
the loss of an eye, due to a particle of metal coming through the opening of an open
toilet and embedding itself in his eye, the testimony of railroad workmen that they had
never heard of such accident before did nof show that the accident should not have
been anticipated by defendant. Trinity & B. V. Ry. Co. v, McDonald (C'iv. App.) 160
s. W. 984.

In an action for burning plaintiff's goods, where defendant's witnesses testified that
the engines were equipped with the best spark arresters, plaintiff can show that the
engines threw sparks and. started fires. St. Louis Southwestern Ry, Co. of Texas v.

Benjamdn (Civ. AW.) 161 S. W. 379.
As bearing on the alleged negligence, in a servant's action for injury from the com

ing off of a belt while he was putting it on, that it was too short, evidence that on a

subsequent attempt to put it on the same pulley it came off is admissible. Memphis
Cotton Oil Co. v. Tolbert (Civ. App.) 171 s. W. 3091.

In an action for tnfurtes to plainUff's' mule at a cattle guard, evidence that stock
frequently passed over cattle guards like the one in question was admissible. Stephen
ville N. & S. T. Ry. Co. v. Schrank (Civ. App.) 175 s. W. 471.

In an action for injuries to a shipment of live stock in several cars, evidence of
the 'condition of animals in a car as to which no notice of damage-was filed held ad
missible to show the condition of animals in other cars; all animals being commingled
at destination. Texas & P. Ry, Co. v, McMillen (Clv. App.) 183 8'. W. 773.

In an action for injuries to peanuts which plaintiff claimed resulted from un

ventilated car, evidence that green peanuts, if confined before sufficiently dry, would
necessarily be damaged is admissible. Cleburne Peanut & Products Co. v. Missouri, K
& T. Ry. Co. of Texas (Civ. App.) 184 S. W. 1070.

Showing value-Sales of other property in general.-In an action against a carrier
for damages to rough rice delayed in transportation, evidence of the consignee's ac
count sales of the rice after it had been milled and more than three months after de
livery was insufficient proof of the market value of the rice in its condition when it
reached its destination. Gulf Coast Transp. Co. v. Dillard (Civ. App.) 163' S. W. 635.

Testimony as to what plaintiff and other witnesses with property similarly situated
would take for their property was inadmissible upon the issue of market value. Stanley
v: Sumrell (C'iv. App.) 163 S. W. 697.

In an action for fraud in the sale of certain land, testimony of one of plaintiff's
wltnesses on cross-examination that witness had sold a 40'-acre tract similar to plain
tiff's, and situated near it for $100 an acre should have been permitted on the question
of damages. Zavala Land & Water Co. v. Tolbert (Civ. App.) 165 S. W. 28.

While it is permissible, on the issue of the value of lands sought to be condemned,
to show sales of similar lands in the vicinity at about the time' of the condemnation,
the court properly rejected testimony of· a witness that he had sold 139 acres for $40
per acre, where no similarity of condition was shown. City of Ft. Worth v. Charbon
neau (Civ. App.) 166 s. W. 387.

In an action for breach of contract to deliver corn at points in Texas, published
market reports of the. Kansas City market held admissible. Walker Grain Go. v. Deni
son Mill & Grain Go. (Civ. App.) 178 s. W. 555.

-- Difference In location of other property.-As evidence of the value of land,
held, that court properly excluded testimony as to previous sales of land several miles
distant 'and varying from the lands in controversy in different respects. Citizens' Nat.
Bank of Plainview v. Slaton (Civ. App.) 189 S. W. 742.

-- Value of other property.-In an action for damages from construction of a

railroad, evidence of the price paid and of a price subsequently offered for other' prop
erty in the same block is properly excluded, where the matters entering into the values
of the two properties are very dissimilar. Houston Belt & Terminal Ry, Go. v. Dooley
(Civ. App.) 160 s. W. 594.

Newspaper market quotations could not he rejected as evidence of the market value
of the cattle in controversy because, rererrtng to a different class, there being evidence
-tha.t the class of cattle in controversy wefye as valuable as the class referred to in the
newspapers. Houston Packing Co. v . Griffith (Civ. App.) 164 S" W. 431.

In an action for value of steers kille.d by a locomotive, evidence of what plaintiff
paid for a yoke of steers not so good as those killed was admtssfble, International &
G. N. Ry. Co. v, Williams (Civ. App.) 175 S. W. 486,

In an action for depreciation of value of real estate by the construction of railroad
tracks, exclusion of evidence as to value of ad.lolntng property was not erroneous, where
such property was dissimdlar to that of plaintiff, Houston Belt & Terminal Ry. Co. v.

Wilson (Civ. App.) 176 S. W. 907.
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RULE 9. THE BEST EVIDENCE IS TO BE PRODUCED

1. Necessity and admissibility of best evidence-Existence of better evidence as

ground of exclusion.-In a suit to recover money furnished to take up a note executed
by a bank in liquidation, the rule that a written Instrument is the best evidence of its
contents was not available to exclude testimony that the debt evidenced by the note was

created before the liquidation, and that it was the last of several renewals. First Nat.
Bank of Merkel v. Armstrong (Ctv. App.) 168 S. W. 873.

W11ere the authority of an 'agent has been conferred in writing, testimony as to
statements by the agent as to his authority held inadmissible. White Sewing Mach.
Go. v. Sneed (Civ. App, ) 174 S. W. 950.

2. -- Admissibility of best evidence.-In a suit to enjoin execution on judgment
of the county court, held that, where the pleadings presented two phases, the judgment
of the justice before whom the action was begun could be received to show the theory
of action. James McCord Co. v. Rea (Civ. App.) 178 8'. W. 649.

5. -- Exclusion of docum.entary evidence as inferior to oral evidence.-In a pro
ceeding to enforce a landlord's lien for supplies, oral testimony that supplies were fur
'nished the tenant's employ€l upon his written orders· is admissible; the orders them
selves not constituting any better evidence than the positive testimony of a witness hav
ing knowledge of the facts. Neblett v. Barron (Giv. App.) 160 S. W. 1167.

A promise to execute a written lease which was drawn and delivered to the lessor,
who promised to sign it, but who did not do so, held not the best evidence of the
terms of a previous verbal lease. Edwards v. Old Settlers' Ass'n (Civ, App.) 166 S. W.
423.

In an action for wrongful death, a witness who had. sufficient acquaintance with
deceased to estimate his earning capacity may testify as to his estimates, where they
were not based upon any books, and it did not appear that deceased kept any books
showing his earnings. Galveston, H. & S. A. Ry, Co. v. Pennington (Civ. App.) 166 S.
W.464.

7.. Contents of writing, and facts or transactions described in or evidenced thereby
-Payment or release.-While payment of taxes may be shown by the tax receipts or by
evidence of the payor or payee or anyone knowing of the payment, the tax collector
cannot testify or show by certificate facts: which are shown by the tax rolls; the rolls
or certified copies thereof being the best evidence of their contents. Sullivan v. Fant
(Civ. App.) 160 S. W. 612.

8. -- Ownership, possession or control.-Testimony of defendant, sued for amount
paid for note purporting to be secured by vendor's lien, that the first information he had
of the defect in the vendor's title was from plaintiff held not incompetent as parol tes
timony to prove title to real estate. Young v. Barcroft (Civ. App.) 168 S. '"!iT. 392.

Defendant's ownership. of the premises, in a suit to enjoin use therefor for a bawdy
house, need not be proved by a deed, but direct testimony, admissions, or an act like
rendering it for taxation, is competent. Campbell v. Peacock (Civ. App.) 176 S. W. 774.

9. -- Judicial acts, prcceedtnqs and records.-To make a witness incompetent on

the ground that she had been convicted of a felony, and not pardoned, such facts
should have been shown by the court records; but it could be shown by other evidence,
if it was sought to be shown for impeachment only. Daly v. State, 72 Cr. R. 531, 162
S. W. 1152.

Oral proof' that a witness has been convicted of a felony and not pardoned, so as

to make him incompetent, is competent to prove that fact, in, the absence of timely ob
jection that it be proved only by the judgment of conviction. Matthews v. State, 72
Cr. R. 654, 163 S. W. 723.

.

Where a judgment foreclosing a vendor's lien did not authorize, a writ of possession
and no such writ is found with papers in suit or on clerk's record, admission of testi
mony of sheriff, in suit to try title to the land, that he had dispossessed party in pos
session under writ of possession and order of sale was error. Jolley v. Brown (Civ.
App.) 191 S. W. 177.

In action to enjoin illegal sale of intoxicating liquors, district a.ttorney's testimony
that temporary injunction against defendant was in force is inadmissible. ..."Etna Club
v. State (Civ. App.) 193 S. W. 110-6.

.

11. -- Corporate acts, proceedings and records.-The active officers of a corpora
tion in charge of its affairs may testify as to the acts, purposes, and intentions of the
corporation and conduct of its business personally known to them, proof of such facts
not being confined to the resolutions of its board of directors. Lawson v. Port Arthur
Canal & Dock Co. (Civ. App.) 185 S. W. 600.

12. -- Conveyances, contracts and other Instruments.-When the terms of an

agreement are reduced to writing and signed by the parties, the writing is merely the
evidence by which the contract can he ·proved, and, in the absence of fraud, accident,
or mistake, is

I

the best evidence. Edwards v. Old Settlers' Ass'n (Civ. App.) 166 S. W.
423 ..

In an action for broker's commission, where plaintiff knew whether she had sold to
a particular party, and whether defendant had authorized her to sell, he admitting that
he had employed her to sell, she was properly allowed to testify to such facts. Black
v. Wilson (Civ, App.) 187 S. W. 493.

13. -- Books of account, private memoranda, statements and correspondence.
In an action for broker's commissions for sales for defendants, their ex-agent with
whom the transactions were had held properly permitted to testify that he sent letters
confirming sales to the purchasers on receipt of plaintiff's telegrams that sales had
been made to them. E. R. "& D. C. Kolp v. Brazer (Giv. App.) 161 S. W. 899.
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Testimony of expert who had examined voluminous books and accounts as to the
net result, held admissible. Clopton v. F1owers. (Civ. App.) 183 S. W. 68.

15. Fact of making or existence of writing.-The issuance of the stock of the corpora
tion to its subscriber should be established by the stock itself, which should be produced
as the best evidence, and parol evidence as to the issuance of such stock is inadmisSible.
Commonwealth Bonding & Casualty Ins. Co. v. Hill (Civ. App.) 184 s. W. 247.. '

16. Writings collateral to Issues.-A conveyance not forming the basis of plaintiff's
cause of action, but which is merely a collateral matter, may be proved by parol notwith
standing the best evidence rule. Larrabee v. Porter (Civ. App.) 166 S. W. 395.

Where a bulletin prescribing speed of railway train was merely collateral to the main
issue, the rule that the paper itself is the best evidence did not apply. Missouri, K. & T.
Ry, Co. of Texas v . .Johnson (Giv. App.) 193 S. W. 728.

21. Original writing as best evidence-Copies in general-Public records or docu
ments.-A copy of a copy of the "expediente" issued to the original grantee of land by
the Spanish Crown was not admissible in evidence. Sullivan v. Fant (Civ. App.) 160 S.
W.612.

A vellum tracing of a map of a city addition was an original, and not a copy. Spencer
v. Levy (Civ. App.) 173 s. W. 550. .

Where, in a suit to foreclose a judgment lien, no reason was assigned for not pro
ducing the original execution claimed to have been issued within the statutory time, the
entries on the justice court docket were not admissible to establish the fact. Spaulding
Mig. Co. v. Blankenship (Civ. App.) 191 s. W. 1167.

22. Grounds for admission of secondary evidence.-That admission of parol evidence
gives opportunity for perjury which might be avoided if the documents testified to were
introduced, affords no ground for departing .

from the rule that if the document is destroy
ed parol evidence is admissible. Doss v. Chambers (Civ. App.) 188 S. W. 260.

23. -- Possession or control of primary evidence.-C'ourt did not err in admitting
parol testimony to show contents of note which was shown not to be within Jurisdiction
of court. T. W. Marse & Co. v. Flocklnger (Civ. App'.) 189 S. W. 1017.

Where court found note was placed beyond .Its jurisdiction by acts of defendants,
they could not be heard to demand its production before resort to secondary evidence to
prove its contents. Id.

25. Preliminaries to admission of secondary evidence-Proof as to existence of pr-l
mary evldence.-Before secondary evidence of contents of alleged deed is competent, proof
must be made of its existence, execution, delivery, and acceptance. Village Mills Co. v.
Houston Oil Co. of Texas (Civ, App.) 186 s. W. 785.

In trespass to try title, recording of deed and an original receipt for it by clerk of
county court held sufficient evidence of its existence as preliminary to admission by sec
ondary evidence. Id.

26. -- Proof as to destruction dr loss of and search for primary evidence.-Before
secondary evidence of contents of deed is competent, its loss or absence must be satisfac
torily explained. Village Mills Co. v. Houston Oil Co. of Texas (C'iv. App.) 186 S. W. 785.

In suit to quiet title, proof of the destruction by fire of justice court records of a

precinct in a county laid a' proper predicate for the introduction of secondary evidence to
prove the existence of such a judgment and execution issued thereon under which the
land was sold. Brady v. Cope (Civ. App.) '187 s. W. 678.

RULE 10. SECONDARY EVIDENCE OF THE CONTENTS OF A WRITING IS AD.
MISSIBLE WHEN THE PAPER IS IN THE HANDS OF THE OPPOSITE PAR·

TY AND NOTICE TO PRODUCE IT HAS BEEN GIVEN·

Proof as to possession or control of primary evidence.-In an action on an assigned
insurance policy, evidence as to the mailing of a letter by the assignee to the insurer's
agent, telling him of the assignment, held sufficient to justify the admission in evidence
of a copy of the letter. Northern Assur. Co., Limited, of London v. Morrison (Clv, App.)
162 s. W. 411.

Where, in suit to foreclose vendor's lien, plaintiff alleged the original deed was' in de
fendant's possession, and that the latter had been duly notified to produce it and had fail
ed, there was a proper predicate for secondary evidence of its contents. Stewart v.

Thomas (Civ. App.) 179 s. W. 886.
Notice to produce prtrnary evidence-Necessit& In general.-Where a purchaser of

land kept no copy of a letter which he wrote to the agent of vendors rescinding the con

tract on account of the fraud of their agent and had given the vendors notice to produce
the letter, he had a right thereafter to testify as to its contents. Sargent v. Barnes (Civ.
App.) 159 s. W. 366.

Plaintiff having given defendants notice to produce correspondence and papers, and
they having failed to do so, plaintiff was entitled to introduce carbon copies of letters
written by him to defendants as secondary evidence. E,. R. & D. C. Kolp v. Brazer (Civ.
App.) 161 S. W. 899.

In an action for commissions for the sale of cattle, evidence held to show that the

possession of a letter evidencing the 'Contract was wrongfully obtained by defendant, thus

rendering secondary evidence of the contents thereof admissible without notice to defend
ant to produce the original. Prieto v. Hunt (C'iv. App.) 167 s. W. 4.

Admission of carbon copies of letters written by plaintiff to one of the defenda�ts
held erroneous; no notice to produce the originals being given. Walsh v. Methodist
Episcopal Church South, of Paducah (Civ. App.) 173 S. W. 241.

Where the bill of sale, the terms of which were in controversy, was in possession of

appellant's counsel, and it was not produced pursuant to notice, parol evidence of its
terms is a.dmissible. Denman v• .James (Civ. App.) 180 S. vi. 1157.
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RULE 11. WHEN A WRITTEN INSTRUMENT IS LOST, DESTROYED OR MUT'I
LATED, OR IS OUT OF REACH OF A SUBPCENA- DUCES TECUM, SEC

ONDARY EVIDENCE IS ADMISSIBLE

Mutilation, destruction or loss of primary evldence--By party offering -secondary evl
dence.-Secondary evidence of a suit wherein defendants' predecessor in title, since de
ceased, was adjudged to have no title held properly admitted in trespass to try title, where
the records of the suit had been.burned. Martin v. Reid (Civ. App.) 161} S. W. 1094.

The loss of tetters must be shown before a witness can testify as to their contents.
Houston Packing Go. v. Griffith (Civ. App.) 160i S. W. 431.

Writings In general.-If a reasonable effort has been made to obtain an original docu
ment, and there is no suspicion that the copy offered might differ from the original, the
COpy should be admitted. Spencer v. Levy (Civ. App.) 173 S. W. 550.

In an action by the buyer of a piano induced to purchase by misrepresentations of the
seller's agent, parol testimony as ,to the catalogue of the manufacturer and the seller's
claimed written warranty embodying the manufacturer's warranty, held properly exelud
ed, in absence of proper predicate. Jesse French Piano & Organ Co. v. Gibbon (C'iv.
App.) 180 S. W. 1185.

.

-- Judicial papers.-Where a probate order was attacked for want of jurisdiction
over the SUbject-matter, and the records of the proceedings had been destroyed, parol
evidence was admissible to show the contents of the destroyed record, but not to show the
proceedings taken Irr the administration of the estate. Waterman Lumber & Supply co.
v. Robins (Civ. App.) 159 S. W. 360.

Where an original attachment and a return thereon was lost, secondary evidence of
the contents of the attachment and return was admissible. Rule v. Richards (Civ. App.)
169 S. W. 386.

If the pleadings in county court, being written, were lost or destroyed, their contents
in a suit to enjoin execution may be established by judgment of the justice from whom
the cause was appealed. James McCord Co. v. Rea (Civ. App.) 178 S. W. 649.

'

-- Orders, warrants and negotiable Instruments.-8econdary evidence of contents
of note held admissible on proof having been made of its destruction, though such de
struction was not pleaded. Allen v. Rettig (Civ. App.) .177 S. W" 215.

Proof as to destruction or loss of and search for primary evidence-Method of proof.
-In an action to recover an interest in land, where the addressee of a letter from plain
tiff's intestate gave evidence that he thought that the letter read to him was a copy of
the original which he thought he .had and which if found he would attach to his deposi
tion, but which was not done, did not lay a proper predicate for the introduction of the
copy. Lester v. Hutson (Civ. .App.) 167 S. W. 321.

-- Contracts and assignments.-Where a carrier did not contend that it did not
issue contracts for return transportation of a shipper who lost them, he could testify to
their contents. San Antonio & A. P. Ry. Go. v. -Grady (Civ. App.) 17i S. W. ,1019.

--, Letters and telegrams.-A telegram received in response to a letter mailed to
the adverse party is properly received in evidence as against the adverse party who pur
ported to have signed the telegram, where the original telegram had been destroyed.
Menefee v. Bering Mfg. Co. (Civ. App.) 166 S. W. 365.

Primary evidence beyond the court's jurisdiction.-Testimony as to the contents of
certain letters and telegrams was admissible where they were shown to be without the
jurisdiction of the court. 'I'exas, G. & N. Ry, Co. v. Berlin (Civ. App.) 165 S. W. 62.

Where an original telegram was outside the court's jurisdiction, a copy was admis
sible. Spaulding v. Smith (Civ. App.) 169 S. W. 627.

Determination of question of admissibility of secondary 'evldence.-Evidence held to
warrant the court, in the exercise of discretion, in permitting the introduction of a map
of a city addition as secondary evidence. Spencer v. Levy (Civ. App.) 173 S. WI. 550.

RULE 12. THE BURDEN OF PROOF LIES ON THE, PARTY ASS,ERTlNG A FACT
ESSENTIAL TO HIS RIGHT OF ACTION OR DEFENSE AND PUT IN ISSUE

BY THE PLEADINGS OF THE ADVERSE PARTY

I. Presu.mptions in Genera:

1. Infer-ence from facts proved.-Where, in trespass to try title, the evidence show
ed that any title acquired by plaintiff for S., who was then trustee for defendant, inured
to defendant's benefit, and that the land was recovered by defendant in an 'action against
S" when an, accounting of the trust estate was had, it is -presumed plaintiff, who was a

party to the other action, was then reimbursed for the amount paid for the land so that
defendant herein was not bound to show a tender of the sum paid by plaintiff for the
land. Sullivan v. Fant (Civ. App.) 160 S. W. 612.

Circumstances establishing that a person was killed by a train at a public crossing
through the negligence of the railroad's servants must be shown by direct evidence and
cannot be inferred from other circumstances. Luten v. Missouri, K. & T. Ry. Co. of
Texas (Civ. App.) 184 S. W. 798.

A "presumption of fact" is a probable inference which common sense, enlightened by
human knowledge and experience, draws from the connection, relation, and coincidence
of facts and circumstances' with each other, being always to be drawn by the jury. Id.

4. Presumption on presumption.-On the issue whether a person bought a piano, tes
timony that about the time of the alleged transaction a third person hauled to the house
of the person a piano held inadmissible under the rule, against grounding one inference On
another. J. W. Carter Music Co. v. Evans (Civ. App.) 177 S. W. 1014.
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The basis of the county court's decision could not be established by the judgment of
the justice before whom suit originated. James McCord Go. v. Rea (Civ. App.) 178 S.
W.649.

Presumption cannot be based on presumption to make out a case. Clampitt v. St.
Louis Southwestern Ry. Co. of Texas (Clv. App.) 185. S. W. 34,2.

5. Identity of persons and things.-In the absence of evidence casting suspicion up
on the identity or a party. to a conveyance in a chain of title, a similar deed or identity
of name held prima facie evidence of identity of persons. Hill & Jahns v. Lofton (Civ.
App.) 165 S. W. 67.

7. Nature and condition of property or other subJect.matter.-When the word "dol
lars," is used in testimony in an American court, the presumption is that American mon

ey is meant. Mendiola v. Gonzales (Civ. App.) 185 S. W. 389.

B. Health and physical conditlon.-In ascertaining when children of a class not oth
erwise determined shall be ascertained, it is presumed, under the common law, that 'a

man or woman is capable of having issue until death. Reeves v. Simpson (Civ. App.)
182 S. W. 68.

9. Love of life and avoidance Of danger.-A freight brakeman is presumed by law to
have acted with ordinary care in switching to protect himself from being thrown from
the car by the usual and ordinary force incident to such work, and which he should have
reasonably anticipated. Ft. Worth & D. C. Ry. Go. v. Stalcup (C'iv. App.) 167 S. W. 279.

In an action on a fraternal benefit certificate, it is not presumed that insured com

mitted suicide, but presumption is that he did not. Sovereign Camp of Woodmen of the
Wor�d v. McCulloch (Civ. App.) 192 S. W. 1154.

1;2. Mental capacity In general.-A child over 14 years old is presumptively compe
tent to testify. Douglas v. State, 73 Cr. R. 385, 165 S. W. 933.

14. I ntent.-Knowledge of vendor and purchaser that the lien of a purchase-money
note could not be removed might well raise the presumption that it was not contemplated
that it should be removed, rebuttable, however, by proof to the contrary. Riggins v. Post
(Civ. App.) 172 S. W. 210.

Where an act of conversion is .unauthorized by the owner, the intent to convert will
be conclusively presumed. Gulf, C. & S. F. R. Co. v. Pratt (C'iv. App.) 183 S. W. 103.

15. Knowledge of law.-A person is presumed to know the law. Riggins v. Post
(C1v. App.) 172 S. W. 210.

It must be presumed that testator knew the legal effect of the provisions of his will
when he executed it. Hagood v. Hagood (ClV. App.) 186 S. W. ,220.

The shipper of an interstate shipment is charged with knowledge of the law, that a

written bill of lading will be issued, which will include all terms and conditions of the
transportation, that there were tariff rates fixed, and that they must include the rate for
the entire transportation, and that there was a lower and a higher rate. Atchison, T. &
S. F. Ry. Co. v. Smyth (C'iv. App.) 189 S. W. 70.

17. Continuance of fact or conditlon.-There is no presumption that property, when
delivered to a carrier ror carriage, was in the same condition as when delivered to the
consignee, where there was evidence that it was in good condition when delivered to the
company and was damaged when delivered to the consignee. Missouri, K. & T. Ry, Go. of
Texas v. Western Automatic Music Co. (C'iv. App.) 161 S. W.380.

,

Under the rule that the continued existence of a status is presumed, it will be pre
sumed that qne who was unmarried when he left home when between 17 and 21 years of
age, and who was not afterwards heard or, remained unmarried until he died. Wells v:
Margraves (C'iv. App.) 164 S. W� 881.

When seisin of land is shown to exist, the presumption is that it continues to exist
until the contrary is shown. Hill & Jahns v. Lofton (C'iv. App.) 165 S. W. 67.

A domicile once acquired is presumptively retained until otherwise shown. Inter
national & G. N. Ry. Co. v. Anderson County (ClV. App.) 174 S. W. 305.

Where a person was insane on a certain date, there is a presumption, in the absence
of proof, that the condition continues. Rowan v. Hodges (C'iv. App.) 175 8.. W. 847.

Where a power is shown to have existed, it will be presumed that it .conttnues, and
that third parties, without notice of a revocation thereof, are justified in so presuming.
Quanah, A. & P. Ry. Co. v. Dickey (Civ. App.) 179 S. W. 69.

Evidence that carrier waived rule requiring advance payment of freight held to raise
presumption that value of goods was the same at conversion as at time of storage eight

.months previously. Whitley v. Gulf, C. & S. F. Ry. Co. (C'iv. App.) 183 S. W. 36.
Ordinarily a custom once shown to exist is, in the absence of testimony showing its

abrogation, presumed to continue. Chicago, R. I. & G. Ry, Co. v. Pavillard (Civ. App.)
187 S. W. 998.

Where plaintiff's business has existed for more than a year, and has steadily increas
ed and was profit.able the court will presume that plaintiff would continue in business.
Grand Prairie Gravel Co. v. Joe B. Wills Co. (Civ. App.) 188 S. W. 680.

, Evidence in death action that parents of deceased were living in 1913 did not show
that they were living in 1915. San Antonio Portland Cement Go. v. Gschwender, (Civ.
App.) 191 S. W. 599.

19. Regularity of course of business or conduct of affalrs.-In action for damages to

shipment which carriers Claimed was illegal, because shipped at a lower rate than that

specified in its tariff sheets, held that, in the absence of evidence, it would be presumed
that the carriers' agent at destination collected the acheduled rate. 'Houston & T. C. R.

Co. v. Commons (Civ. App.) 160 S. W. 1107.
'

Where the deed. of a trustee was an ancient document, held, that it would be pre
-sumed that he complied with the Piovisions of the trust deed. Wacaser v. Rockland Sav

ings Bank (Civ. App.) 172 S. W. 737.
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In seller's action for conversion of cotton by compress company, which was to weigh
it, held that it would be presumed that draft attached to bill of lading was promptly pre
sented by seller's bank and paid by buyer before deliv.ery to compress company. Ship
pers' Compress & Warehouse Co. v. Cumby Mercantile & Lumber Co. (Civ. App.) 172 S.
W.744.

Lapse of 30 years since the execution of a deed by a county judge without record evi
dence of its authorization held insufficient to create a presumption that he was given au

thority. Spencer v. Levy (Civ. App.) 173 s. W. 550.
Under art. 29040 compliance with the requirement of article 2904n cannot be presumed

in a suit on a school building contract. Kerbow v. Wooldridge (Civ. App.) 184 S. W. 746.
At the trial of condemnation proceedings after plaintiff had taken possession and con

structed its .. road, it will be presumed that the road was properly and skillfully con

structed and that whatever was done was necessary and proper. Jefferson County Trac
tion Co. v. Wilhelm (Civ. App.) 194 S. W. 448.

20. Making, validity, and genuineness o·f writings.-The execution of a deed may be
proved by circumstances, or by the presumption from the existence of such muniments
of title as are necessary to give lawful origin to a title long openly asserted on one side,
with acquiescence in such claim on the other. Le Blanc v. Jackson (Civ. App.) 161 S.
W.60.

Where it appears more probable that a deed or other muniment of title in question
had been executed than that it had not been, the jury would be authorized to presume
that it had been so executed. Id.

The rule that parol evidence cannot be offered over objection to prove a sale of land
in this state has no application to a case where circumstances are relied on to support
a presumption of a deed. Id.

The presumption of the' execution or existence of a deed from the facts and circum
stances shown is a presumption of fact. re.

The execution of a deed or other muniment of title may be presumed from mere

silence or failure to object to another's known assertion of title, without any corroborat
ing act evidencing such acquiescence. Id.

21. Mailing and delivery of mail matter.-Notices of assessments, if mailed, would
be presumed to have been received. State Division, Lone Star Ins. Union, v. Blassen
game (Civ. App.) 162 S. W. 6.

An indorsement on a letter, sent by an insurer's state agent to its home office, of the
words, "Received June 11, 1906,': was not of itself evidence of the receipt of the letter,
in the absence of connecting proof that the party making the indorsement represented
the insurance company, and had authority to make it. Security Trust & Life Ins. Co. v.

Stuart (Civ. App.) 163 s. W. 396.
In suit against buyers of stallion by contract stipulating for return by certain date.

evidence of defendants' counsel held presumptive evidence that letter offering to return
horse had been received by sellers. First Nat. Bank of La Fayette, Ind., v. Fuller (Civ.
App.) 191 S. W. 830.

22. Corporate acts and records.-In a suit to enjoin a telephone company from using
the streets for its line, it will be presumed that it had attempted in good faith to incor

porate under the law; and actually exer-cised its franchise thereunder; these elements of
a de facto corporation being presumed. Roaring Springs Townsite Co. v. Paducah .Tele-
phone Co. (Civ. App.) 164 s. W. 50.

'

Where a deed from a corporation to its president recited that it was authorized by
resolution of the board of directors, and. it was signed by the president and attested by
the secretary under the seal of the corporation, it will be presumed that the officers were

acting under the authority of the corporation. Coleman v. Luetcke (Civ. App.) 164 S.
W. 1117.

It must be presumed that one member of board of trustees of church, who with the
others, was plaintiff in garnishment suit, had full authority to make application on be
half of all of them for writs of garnishment and to make statutory affidavit. Queen Ins.
Co. v. Keller (Civ. App.) 186 s. W. 359.

If church trustees are joint, it will be presumed that one of them who made applica
tion and affidavit for writ of garnishment was authorized by all jointly to do so, since, if
they were corporation trustees, they had power of corporation management, and, if they
were trustees of an unincorporated church, they will be presumed to have the same pow
ers as corporation directors. Id.

.

On allegation in suit to recover of railway sum paid by plaintiff as switching charges
from his gravel pit to another railway. which defendant failed to absorb, it would not be
presumed that defendant absorbed a greater amount of charges for competing gravel
pits. White Rock Gravel & Sand Co. v. International & G. N. Ry. Co. (Civ. App.) 188 S.
W.280.

It will be presumed that the sale of property of a public service corporation was
made under the statute authorizing such sale until the contrary affirmatively appears.
Gulf Pipe Line Co. v. Lasater (Clv. App.) 193 s. W. 773.

In determining whether -a power has been granted to a municipality. the presump
tion is against grant, but in determining whether it is properly exercising power, pre
sumption is in favor of propriety, and to enjoin such exercise it must appear that corpo
ration is abusing its discretion. Waldschmit v. City of New Braunfels (Civ. App.) 193
S. W. 1077.

23. Evidence withheld or falsified.-The failure ot a party to produce evidence within
his control raises the presumption that if produced it would operate against him. Lan
don v. Halcomb (Civ. App.) 184 S. W. 1098; Hazelrigg v. Naranjo (Civ. App.) 184 S. W.
316; Atchison, T. & S. F. Ry. Co. v. Smith (Civ. App.) 190 S. W. 761.·

The faflure of a defendant to produce evidence particularly within his knowledge
raises a presumption against him only when a plaintiff. having the burden of proof on
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the point, has produced evidence sufficient to raise an issue as to the truth of his claim.
Texas Co. v. Charles Clarke & Co. (Civ. App.) 182 s. W. 351.

Where a plaintiff did not seek to contradict defendant's testimony denying the whole
basis of his cause of action, the presumption arose that he had no testimony to contro
vert it. Miller v. Poulter (Civ. App.) 189 s. W. 105.

In action on policy of fraternal insurance by beneficiary named, failure of defendant
to produce at trial certificate of and application for insurance, delivered to it with proofs
of death, held circumstance against it tending to weaken its defense that the insured had
in her application falsely represented her age to be under 45 years. Collins v. United
Brothers of Friendship and Sisters of the Mysterious Ten (Civ. App.) 192 s. W. 800.

24. -- Failure of party to testify or gliving evasive answers.-Failure of plaintiff,
suing for personal injury to wife, to testify as to material facts directly under his ob
servation, allows a presumption against him. Texas & N. O. R. Co. v. Jones (Civ. App.)
187 s. W. 717.

In action on policy of fraternal benefit insurance in which defendant alleged that in
sured committed suicide, and it appeared that insured was killed by "pistol shot, self
inflicted," failure of plaintiff, who saw alleged suicidal act, to testify warrants inference
that she knew truth would .not help her case. Knights of Maccabees of the World v.
Hair (Civ. App.) �92 S. W. 801.

A party's failure to testify on a point as to which he must have knowledge raises a

strong presumptton against him. Day v. Williams (Civ, App.) '193 S. W. 239.

25. -- Failure to call witness.-In the absence of some prima facie showing of de
fendant's discovery of decedent's peril, no inference in his favor could be drawn from de
fendant's failure to introduce its trainmen as witnesses. St. Louis, S. F. & T. Ry, Co. v,
West (Civ. App.) 174 s. W. 287.

.

Where the defendant master had in its employ at the time of trial servants who wit
nessed the fatal accident, but failed to produce them, it will be presumed that their evi
dence was not favorable to the master. San Antonio & A. P. Ry. Co. v. Blair (Civ. App.)
184 s. W. 566.

Evidence of claim under deed and subsequent transfers maKing claim of title depend
ing on it sufficiently show its acceptance as preliminary to admission of secondary evi
dence of deed. Village Mlills Co. v. Houston Oil Co. of Texas (Civ. App.) 186 S. W. 785.

In a foreman's action for injury-from fall of hoisting elevato.r, defendant's failure to
introduce its engineer as a witness created no presumption that his testimony on that
Issue, if produced would be unfavorable to the defendant. Burrell Engineering & Con
struction Co. v. Grisier (Civ. App.) 189 s. W. 102.

26. -- Suppression or spoliation of evidence.-Where the evidence in an action for
the death of a railroad engineer showed that he was ordered to pass another train, and
defendant possessed evidence which might have rebutted the presumption that the order
was written in a certain way, arising from the fact that both the conductor and the engi
neer read it in that way; its failure to produce it strengthened the presumption. San
Antonio & A. P. Ry. co, v. Williams (Civ. App.) 158 S. W. 1171.

2:7. Laws of other states.-In the absence of allegations and proof to the contrary, it
will be assumed that the laws of another stat.e are the same as the laws of the forum.
Ogg v. Ogg (Civ. App.) 165 S. W. 912; Western Union Tel. Co. v. Schoonmaker (Civ.
App.) 181 s. W. ,263; Western Union Telegraph co. v. Bailey (Civ. App) 184 S. W. 519.

Where, in an action against a telegraph company for mental anguish for delay in the
delivery of a message and for the price paid for transmission; the company proved that
where an action was for mental anguish alone the law of the forum controlled, the court
correctly indulged in the presumption that the . law of New Mexico was the same as the
law of the forum. Western Union Telegraph Co. v. White (Civ. App.) 162 S. W. 905.

A contract which is valid in Texas is presumably valid in a sister state. Whited v.

Johnson (Civ. App.) 167 S. W. 812.
In the absence of proof of the laws of another state, it will be presumed they are the

same as those of Texas, and so prohibit issuance of stock, except for money paid, labor
done, or property actually. received. Farmers' & Merchants' State Bank v. Falvey (Civ.
App.) 175 S. W. 833.

In the absence of proof of the laws of another state, it will be presumed that they
also forbid the issuance of stock of corporation except for money paid, labor done, or

property actually received. Sturdevant v. Falvey (Civ. App.) 176 s. W. 908.
Right of action for loss. of personal property passes to the father and mother of one

dying unmarried without issue, within the state, and, in absence of evidence to the con

trary, it will be presumed that the same law applies in New Mexico. Pecos & N.· T. Ry.
Co. v. Porter (Civ. App.) 183 s. W. 98.

The law Of another state as to interest is presumed the same as the law of the forum.
Crews & Williams v. Gullett Gin Co. (Civ. App.) 189 S. W. 793.

In an action for mental suffering caused by delay in the delivery of an interstate
telegram, it will be presumed that the law of the state in which the message was to be
delivered was the same as the law or the forum. Western Union Telegraph Co. v. Mar-
tin (Civ. App.) 191 s. W. 192.

. •

28. Laws of foreign countries.-In the absence of evidence, the law in Mexico as to
conversion will be presumed the same as that of Texas. Mendiola v. Gonzales (Civ.
App.) 185 s. W. 389.

•

31. Judicial proceedings-Administration of estate.-Where an administrator de bo
nis non is appointed after the discharge of administrators, it will be presumed in the ab
sence

. of anything to the contrary that the order closing the estate was set aside, and
the administration Jegally continued. Waterman Lumber & Supply Co. v. Robins (CiV.
App.) 159 s. W. 360.

That the county court, by proper orders, continued the temporary administration of
plaintiff, so long as necessary for the purpose of the appointment, will be presumed. EI
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Paso & Southwestern Co. v. La Londe (Civ. App.) 173 s. W. 890, writ of error denied
(Sup.) 184 s. W. 498 .

rn the absence of contrary proof, every fact necessary to support the authority of the
county court to make an order of sale, directing a guardian to sell the ward's land, and
to confirm the sale, must be presumed. Finley v. Wakefield (Civ. App.) 184 S. W. 755.

Where court records have been burned, it will be presumed, to sustain conveyance by
surviving wife, that she made application for appointment of apprataers of community
property and that their appraisement was duly approved by court. Sealey v. Mutual
Land Co. (Civ. App.) 184 S. W. 1073.

In suit to declare void orders of county court sitting in probate, touching sale of
realty of wards on application of their guardian who was, at time, clerk of the court,
district court could not infer from silence of record of county court that a clerk pro tem
pore was appointed as required by Acts 20th Leg. c. 109 (Vernon's Sayles' Ann. Civ. St.
1914, arts. 1745, 1746). Goodman v. Schwind (Civ. App.) 186 s. W. 282.

33. -- Jurisdiction.-Every' presumption will be indulged in favor of the record
of superior courts as to jurisdictional facts, but there can be no presumption against the
record. McCamant v, McCamant (Civ. App.) 187 S. W. 1096.

Where, in a. suit in the county court for conversion of mortgaged cotton, there was

no demurrer or- special exception filed to the petition for failure to allege the value of the
cotton, it would be presumed, after judgment, that the value was an amount within the
jurisdiction of the court. Houssels v. Coe & Hampton (Tex. Civ. App.) 159 s. W. 864.

An exercise of jurisdiction by the district court is presumed rightful, in the absence
of showing to the contrary. Lauraine v. Ashe (Sup.) 191 s. W. 563.

34. -- Judgment.-In habeas corpus, a judgment of commitment and a subse
quent order for release held to be presumed correct. Ex parte McDowell, 76 Cr. R. 1,
172 S. W. 213.

No evidence being offered to sustain the allegations of applicant for writ of habeas
corpus, it must be presumed that the judgment committing him for contempt was cor

rect. EX parte Long (Cr. App.) 179 s. W. 567.
Where the order granting a temporary injunction recited that the case was submitted

on the pleadings, it must be presumed to state the truth and is binding, no effort being
made to correct it. San Antonio & A. P. lty. Co. v. Mosel (Civ. App.) 180 s. W. 1138.

,

In determining whether title offered was marketable, where the abstract showed a

simple partition suit in which the commissioners departed from the primary judgment,
it cannot be said that the presumption must obtain that pleadings were filed and evi
dence introduced on the hearing which authorized such final judgment. Adkins v. Gilles
pie (Civ, App.) 189 S. W. 275.

In garnishment proceedings under amended original judgment, presumption, in ab
sence of contrary evidence, is that notice of motion to amend was waived, or given in
some way. Gerlach Mercantile Co. v. Hughea-Bosar-th-Anderson Co. (Civ. App.) 189 s.
W.784.

The presumption is that judgment of the county court simply for plaintiffs was ren

dered against both defendants, who had appealed from adverse judgment of a justice.
International & G. N. Ry. Co. v. Dawson (Civ, App.) 193 s. W. 1145.

35. -- Jury.-,-That a case was ordered placed on the jury docket and remained
there for five years raised a strong presumption that it had been properly listed as a jury
case, and that the jury fee had been paid. Arlington Heights Realty Co. v. Citizens' By.
& Light Co. (Civ. App.) 160 s. W. 1109.

39. Rebuttal of presumptlons.-While it is presumed that the best interest of the
child demands that it be placed with its parents, such presumption may be rebutted.
Long v. Smith (Civ. App.) 16-2 s. W. 25.

The presumption that negligerst delay was caused by the negligence of the terminal
carrier may be rebutted. Gulf, C. & S. F. Ry. Co. v. Brackett-Fielder Mill & Grain Co.
(Civ. App.) 162 S. W. 1191.

The presumption that the relation of shareholder, shown to have once existed, con

tinues, may be rebutted by competent evidence. Green v. Galveston City Co. (Civ. App.)
191 S. W. 182.

4OV2' Custody of cJ1.ildren.-While the best interests of a child should determine the
question of its custody,' there is a presumption in favor of the surviving parent, and, in
the absence of evidence of his disqualification, he has a paramount right to custody.
State v. Dowdell (Civ. App.) 16'8 s. W. 2.

41. Negotiable instruments.-It is presumed that a check would have been paid if
diligently presented. Dorchester v. Merchants' Nat. Bank of Houston, 106 Tex. 201, 163
S. W. 5, 50 L. R. A. (N.' S.) 542.

'

Where a negotiable instrument is shown to have been indorsed in blank, there Is a

presumption that it was so indorsed and transferred before maturity. Daniel v. Spaeth
(Civ. App.) 168 s. W. 509.

A third party's indorsement of draft drawn by defendant, payable to plaintiff bank,
held presumed to have been a part of the original transaction. Harper v. Winfield State
Bank (Civ. App.) 173 S. W. ,627.

Where it is shown that notes were put in circulation fraudulently, there is no pre
sumption that the indorsee is an innocent holder. National State Bank of Mt. Pleasant,
Iowa, Y. Ricketts (Clv. App.) 177 s. W. 528. '

,

As under Rev. Stat. 1911, art. 588, the validity of an indorsement of a note cannot
be attacked unless it is specially questioned in the pleadings, there is a presumption that
an indorsement in blank was made before maturity, and the holder is' presumed to be
the owner. First Nat. Bank of Garner, Iowa, v. Smith (Civ. App.) 183 S. W. 862.

'

42. Boundaries.-In the absence of evidence to the contrary, it will be presumed that
the surveyor in locating an original survey of state land actually ran and established all
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the lines and corners as called for in his field notes, but this, presumption may be re
butted. State v. Dayton Lumber Co. (Civ. App.) 159 s. W. 391.

In trespass to try title, held, that the presumption was that bearing trees at points
'called for by field notes were there once, and, even in their absence, the boundaries of the
survey would be fixed in accordance with the notes. Goodrich v. West Lumber Co. (Civ.
App.) 182 s. W. 341.

44. Contracts.-If the vendor examined the contract of sale and did not rely on any
representations of the purchaser as to its contents, the' minds of the parties are pre
sumed to have met in executing it, in absence of fraud. Wright v. Bott (Civ, App.) 163
s. W. 360.

Provision that purchaser was to eliminate an indebtedness against east half of the
tract tended to raise a presumption of the exclusion of other indebtedness. Riggins v.
Post (Civ. App.) 172 S. W. 210.

In an action for fraud in representing the value of bonds given for the difference on
an exchange of realty, in the absence of any evidence to the contrary, it must be pre
sumed that the parties put the true value on the property they exchanged. Moore v.
Beakley (Civ. App.) 183 S" W. 380.

In absence of contrary evidence, it will be presumed that farm rentals are not due
until the crop is gathered. J. B. Farthing Lumber Co. v. Williams (Civ. App.) 194 S.
W.453.

45. Damages.-In an action against a carrier for damages to rice delayed in trans
portation, the burden was on plaintiff to show, not only that the damage occurred in
transit, but to show the market value of the rice as it should have been delivered to the
consignee, and also its market value in the condition in which it was delivered. Gulf
Coast Transp. Co. v. Dillard (Civ. App.) 163 s. W. 63'5.

I
Mental suffering from personal injuries will be presumed in the case of an insane

person, as well as a sane person, until such abnormal mental condition as prevents the
party from experiencing mental suffering is proved. Tweed v. Western Union Telegraph
Co. (Bup.) 166 s. W. 696, affirming judgment Western Union Telegraph Co. v. Tweed
(Civ. App.) 138 s. W. 1155, and rehearing denied Tweed v. Western Union Telegraph Co.
(Bup.) 177 s. W. 957.

.

Damages, which must be actual or liquidated, are presumed to flow from a breach of
contract. Reinhardt v. Borders "(Civ. App.) 184 s. W. 791.

46. Death.-It will be presumed that one is dead who, when last heard of was shot
and carried to a hospital. Wells v. Margraves (Civ. App.) 164 S. W. 881.

Where a husband and wife, making mutual wills, were frozen to death in the same

snowstorm, with no evidence as to which died first, there was no presumption as to sur

vivorship or simultaneous death. Fi.tzgerald v. Ayres (Civ. App.) 179 s. W. 289.

47. Delivery of deed.-That a deed was recorded raises presumption of its delivery.
Village Mills IGO. v. Houston Oil Co. of Texas (Civ. App.) 186 s. W. 785.

'l'hat a deed was recorded raises presumption of its delivery which is sufficient proof
of delivery preliminary to admission of secondary evidence of deed. Id.

A delivered instrument plainly amounting to a deed of gift should operate by pre
sumed assent until a dissent or disclaimer appears. Taylor v. Sanford (Bup.) 193. S.
W. 661.

48Y2' Domiclle.-The presumption that every man has a fixed domicile applies as
well to a single as to a married man. Marsden v. Troy (Civ, App.) 189 s. W. 960.

55� Judicial sales.-Where a widow's interest in community property was sold to pay
debts, it would not be presumed that it was necessary to sell the same to pay community
debts, where there was an agreement of the parties to the contrary. Waterman Lumber
& Supply Co. v. Robins (Civ. App.) 159 s. W. 360.

•

Where an administrator in August; 1850, recited that, some time in 1843 or 1844 he
conveyed the land in controversy to S. in consideration of his, claims against the intes
tate's estate, it would be presumed, the deed being lost, that the conveyance was subse
quent to Act Feb. 3, 1844 (Gammel's Laws, p. 990; Hartley's Dig. art. 1075), and was
therefore based on legal authority. Houston Oil Co. of Texas v. Sudduth (Civ. App.) 171
S. W. 556.

,

'

58. Marrlage.-Where a transferee of a school land entryman was married to A.,
and they lived together as man and wife for many years until the husband's death in

'1908, and he recognized children born to A. as his own, it would be presumed in support
of the title derived from the heirs that the transferee's prior marriage to another woman

had been set aside under Rev. Civ. St. 1911, art. 1985. Chambers v. Rawls (Clv. App.)
,158 s. W. 208.

59. Mortgages.-Where chattel mortgage to secure future advances authorized mort
gagee to make advances in excess of those stipulated, it will be presumed agreement for
advances in excess of amount stipulated was made after amount stipulated had been fur
nished. G. M. Carleton Bros. & Co. v. Bowen (Civ. App.) 193 s. W. 732.

60. Negligence In general.-Neither negligence nor causal connection between it and
the injury will be presumed from the fact of injury alone. Stone & Webster Engineering
Corporation v. Brewer (Civ. App.) 161 s. W. 38.

Theft of bailed property is not presumptive evidence of the bailee's negligence. sta
ley v. Colony Union Gin Co. (Civ. App.) 163 s. W.,381.

61. -- Proximate cause.-Where defendant's foreman was occupying a boarding
car in which fire originated, the presumption was, in the absence of testimony tending
to sustain a different conclusion, that it began through some act or failure to act on

his part or on the part of other employes. San Antonio & A. P. Ry. Co. v. Moerbe (Crv.
App.) 189 S. W. 128.

'
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62. --, .Contrlbutory negllgence.-Contributory negligence cannot be presumed.
Wells Fargo & Co. v. Benda.min (Civ, App.) 165 S. W. 120.

In the absence of contrary evidence, it: must be assumed that plaintiff conducted him
self as a prudent person should have done under the circumstances. Id.

Where an employe fell 52 feet, and the concussion and injury were such that the cir
cumetances of the accident were a blank to him, held, that it would be presumed that
he was exercising due care, in the absence of circumstances pointing to the contrary.
J. M. Guffey Petroleum Co. v. Dinwiddie (Civ. App.) 168 S. W. 439.

In the absence of evidence whether decedent looked or listened for train, the pre
sumption was that he did both in the exercise of ordinary care. Hovey v. Sanders (Civ.
App.) 174 s. W. 1025.

In an action against railroad for death of its yard clerk, it cannot be presumed that
decedent was guilty of negligence. Galveston, H. & S. A. Ry. Co. v. Fred (Civ, App.) 185
s. W. 896.

A child of very tender years may be presumed as matter of law not to have suffi
cient discretion to appreciate dangers obvious to one of maturer age; there is no such
presumption as to a boy 14 years old. Galveston, H. & H. R. Co. v. Anderson (Civ. App.)
187 S W. 491.

63. '-- Carriage of goods.-Where live stock sustains injuries while being trans
ported with ordinary care, it will be presumed that they were caused by the inherent
nature or proper vice of the animals, and not by any negligence of the carrier; Ft.
Worth & D. C. Ry, Co. v. Berry (Civ. App.) 170 S. W. 125.

Where the IEhipper accompanied cattle and was as well placed as the carrier to
know the cause of injuries, there is no presumption that injuries were caused by the
delivering, instead of the initial carrier. San Antonio, U. & G. Ry. Co. v. Storey (Civ.
App.) 172 s. W. 188.

In an action against a connecting carrier, evidence held sufficient to rebut the pre
sumption that the cattle were received by defendant from the initial carrier in good
condition. Galveston, H. & S. A. Ry. Co: v. Patterson (Civ. App.) 173 S. W. 273.

66. Partnershlp.-Promoters of a railroad working together in furthering whatever
scheme they had, in the absence of proof to the contrary, would be presumed to be
partners. Vaughn v. Morris (Civ. App.) 180 s. W. 954.

67. Paymen.t.-Where notes are taken for a precedent debt, it will not be presumed
that they are taken as payment, and the burderi is on the party asserting it. Rush
ing v. Citizens' Nat. Bank of Plainview (Civ. App.) ']:6,2 S. W. 460.

Possession by the ma.ker of a note iIE prima facie evidence that it has been paid.
Smith v. Cooley (Civ. App.) 164 S. W. 1050.

A recital in a release executed by the- president of a mortgagee bank that the note
secured -by the mortgage had been paid in full while the bank was the owner thereof
supports a finding of payment. , First State Bank of Amarillo v : Jones (Civ. App.) 171
S. W. 1057, judgment reversed (Sup.) 183 s. W. 874.

Where principal maker of note executed a renewal, but original was not delivered
to him in exchange, there is a presumptton that it was not the intention of the parties
to discharge original by delivery to payee of the new note. Jackson v. Home Nat. Bank
of Baird (Civ. App.) 185 s. W. 893.

For the vendor or one succeeding to his rights to rescind for nonpayment of ven

dor's lien note, after waiting over 20 years, he must pay back, with interest, the cash
payment made. Walls v. Cruse (Civ. App.) 185 S. W. 1033.

Where abstract of title showed judgment for a claimed owner of land decreeing
him title on condition that he pay another claimant a certain sum, which was entered
in 1881, and the abstract rurthee showed a conveyance by such person within three
months of the judgment, it will be conclustvelv presumed in 1912 that the' required pay
ment was made and the title was good or marketable. Strickland v. Duffie (Civ. App.')
191 s. W. 622.

Failure to foreclose deed of trust for 25 years artee maturity of the debt raises a

presumption that the debt had been paid, in the absence of production of the note or of
evidence that it had not been paid. Mensing v. Fidelity Lumber Co.. (Civ. App.) 194 S.
W.208.

68. Existence of agency and extent of a,uthority.-On motion to quash sequestra
tion, the court will presume the authortty of' plaintiff's agent who signed the bond.
Hawkins v. First Nat. Bank of Canyon, Tex. (Civ, App.) 175 s. W. 163.

Custom or usage to enlarge scope. of agent':: authority must exist long enough to
become generally known so as to warrant presumption of silent inclusion by princtpal,
Holmes v. Tyner (Civ. App.) 179 s. W. gg7.

'Agency when once shown to exist is presumed to be general, and not special. Ha
zelrigg v. Naranjo (Clv. App.) 184 s. W. 316,.

Where corporation's bond is offered in evidence without objection, presumption 1s,
in absence of evidence to corrtrary, that officer who signed was duly authorized. East
ern 'I'exae Traction Co. v. Harrison (Civ. App.) 189 s. W. 302.

Where an unlocated land certificate was transferred many years ago pursuant to
a power of attornevirectted in the conveyance, the transfer will be presumed to have
been executed under sufficient authority. Huling v . Moore (Civ. App.) 194 s. W. 188.

69. Ownership and possesslon.-The rule that possession of a note 1:: prima facie
evidence of title does not apply to a note payable to order not transferable by delivery.
Sloan v. Gilmore (Civ. App.) 167 S. W. 1089.

A finding that plaintiffs had no title by limitation does not destroy the presumption
of \iUe, raised by proof, that their grantors had prior possession of the property. Buie
V. Penn (Civ. App.) 172 s. W. ,647.
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Unexplained possession of defendant raises presumption of fee-simple title, which
must be overcome by showing he has no tttle, or that plaintiff has title as against the
worId. Randell v. Robinson (Civ. App.) 172 S. W. 735.

Where defendant in trespass to try title is in possession, there is a presumption of
title in him, authorizing recovery against persons failing to make affirmative showing
of title. Speed v. Sadberry (Civ. App.) 190 S. W. 781.

In action for value of horse killed on defendant railroad's right of way, it would be
presumed that all cars operated on defendant's line were operated by it. Quanah, A.
& P. Ry. Co. v. Price (Civ. App.) 192 S. W. 805.

70. Public Jands.-Where land was sold by the governor of a Mexican state, now
within the limits of the state of Texas, the approval of the Mexican government, re

qurred by Its acts and regulations, held to be presumed. State v. Gallardo, 166 S. W.
369, 106 Tex. 274, affirming judgment (Civ. App.) 135 S. W. 664.

72. SaJes.-Where the seller of an automobile agreed to furnish a competent man
who would instruct the purchaser how to operate the machine, and no agreement as to
the period of instructions was made, it will be presumed that they were to extend over
a reasonable time. Buick Automobile Co. v. Weaver (Civ. App.) 163 S. W. 594.

In the absence of an agreement to deliver goods sold at a particular place, the pre
sumption is that delivery �. to be made at the place of sale, and in such case, though
sale is by sample, acceptance need not be shown. Robert McLane Co. v, Swernemann &
Schkade (Civ. App.) 189 S. W. 282.

73. Validity of statutes.-A statute will not be declared invalid unless its invalidity
is beyond reasonable doubt. Trinity & B. V. Ry. Co. v. Empire Express Co. (Civ.
App.) 173 S. W. 217; Judkins v. Robison (Sup.) 160 S. W. 955; Ex parte Francis, 721
Cr. R. 304, 165 S. W. 147; State v. St. Louis Southwestern Ry. Co. of Texas (Civ. App.)
165 S. W. 491; Glass v. Pool, 106 Tex. 266, 166 S. W. 375; Ex parte Mode (Cr. App.) 180
S. W. 708.

It will be presumed that the'Legislature knew when it enacted the Employers' Lia
bility Act, that contrfbutorv negligence would bar a recovery by employe. St. Louis, B.
& M. Ry. Co. v. Vernon (Civ. App.) 161 s. W. 84.

In testing the constitutionality of a statute, the language must receive such construc
tion as will conform it, to any constttuttonal limitation or requirement, if it be suscep
tible of such interpretation. Glass v. Pool, 106 Tex. 266, 166 S. W. 375.

It will not be presumed that the Legislature intended an act to be so construed as

to render it unconstitutional. State v. POEt (Civ. App.) 169 S. W. 401, certified questions
answered by Supreme Court (Sup.) 169 s. W. 407. Judgment reversed 106 Tex. 500, 171
S. W. 707.

A law will be recognized as valid if, by reasonably fair corisbruction, it appears
that the Legislature was empowered to enact it. St. Louis Southwestern Ry, Co. of
Texas v. Griffin, 171 S. W. 703, 106, Tex. 477, reversing jp.dgment (Civ. App.) 154 s. W.
�L

.

Where there could have existed a state of facts jUEtifying the classification made
by a statute, the courts will assume that it existed. Bruce v, City of Gainesville (civ,
App.) 183 s. W. 41.

II. Presumotions on AppeaZ or Writ of Error

77. In general.-It is the duty -or the court in reviewing proceedings to indulge in
support of the judgment every reasonable inference arising· from the facts proven.
Tankersley v. Jackson (Civ. App.) 187 s. W. 985; Young v. Barcroft (Civ. App.) 168 S.
W. 392; Floore v. Morgan (Civ. App.) 175 S. W. 737; Bean v. Cook (Civ. App.) 182 S.
W. 1166; Texas & N. O. R. Co. v. Marshall & Maeshall (Civ. App.) 184 s. W. 643.

The court on appeal, to sustain the judgment, may, in the absence of anything in
the record to the contrary, presume that proof of an essential fact was made. Delaware
Ins. Co. v. Hutto (Civ. .App.) 159 S. W. 73.

Where the record is silent as to the appointment of an official court stenographer,
the pre:Eumption on appeal is that none was asked for or appointed. Security Trust &
Life Ins. Co. v. Stuart (Civ. App.).160 S. W. 108.

In a purchaser's action for the vendor+s breach, evidence as to the purchaser's readi
ness, ability, and willingness to comply with the contract held to be viewed in the light
most favorable to the judgment. Cornelius v. Harris (Civ. App.) 163 S. W. 346.

Where the trial court found that a telegraph 'company regular'ly closed its office from
8 1>. m. Saturday until 10 a. m. the following morning, yet did not find that such closing
hours were reasonable, and there was no statement of facts in the record, the Courn of
Civil Appeals could not imply a further finding that such office hours were reasonable.
Westen Union Telegraph Co. v. Johnson (Civ. App.) 164 S. W. 903.

In action for death of a railway employe, claimed to have been caused by slipping on

brake step of platform, held, that it could not be assumed, in the absence of other evi

dence, that the jury found paint on the brake platform admitted in evidence, or in

dications evidencing a slip thereon. Pecos & N; T. Ry, Co. v. Welshimer (Civ, App.)
170 s. W. 263.

Where the record of a case does not show whether the stock law prohibiting horses

and other animals from running at large was in force, the court on appeal will poresume
that it was not in force.. Missouri, K. & T. Ry. Co. of Texas v. Lovell (Civ. App.) 179

s. W. 1111.
Where the record shows only part of the proceedings, every presumption will be

indulged in favor of the court's ruling. Hamilton v. EHand (Civ. App.) 181 S. W. 260.

Where, it being uncertain in whose possession the .property . was. when seized, the
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record does not show that the court directed which party should assume the burden of

proving right of possession, it will. be presumed the burden was on the writ plaintiff.
Dawedoff v. Hooper (Civ. App.) 190 S. W. 522.

78. Burden of showing error.-One attacking the findings of the trial court has the
burden of affirmatively establishing error on appeal. Crawford v. Woods (Civ. App.) 185
S. W. 667; Burlington State Bank v. Marlin Nat. Bank (Civ. App.) 166 S. W. 499.

Appellant, complaining of the absence of any petition to support the judgment ren

dered for plaintiff, had the burden of establishing the fact upon which he relied. Wig
gins v. First Nat. Bank of Denton (Civ. App.) 175 S. W. 735.

An order overruling a motion to vacate a default held to reasonably show that no

evidence was heard, so that one appealing need not show whether any evidence was

heard. International TraveleTs' Ass'n v. Peterson (Civ. App.) 183 S. W. 1196.

79. Grounds and forms of action or defenlse.-Where the court found that there were

places provided for watering the stock in transit by the keeper in charge, but that he
negligently failed to do so, it would be presumed that the contract imposed on such
keeper the duty of watering the mules. Dickerson v. San Antonio, U. & G. Ry, Co. (Civ.
App.) 170 S. W. 1045.

SO. Jurlsdlctlon.-Suit held presumed to have been filed in time to stop the run

ning of limitations, where the record did not show when it was filed and trial court found
against the claim of title by limitation. Rio Grande & E. P. R. Co. v. Kinkel (Civ. App.)
158 S. W. 214.

A presumption in favor of a court of general jurisdiction acting within the ordi
nary scope of its powers and upon a subject-matter within its jurisdiction aelses only •

as to jurisdictional facts on which the record is silent, but the regulartty of a judg
ment will not be presumed against a record disclosure that the COU'I't exceeded its ju
risdiction. Hill & JahJ1E" v. Lofton (Civ. App.) 165 S. W. 67.

Where the record does not affirmatively show want of jurisdiction in the trial court,
such jurisdiction will be presumed. Reeves v. Fuqua (Civ. App.) 183 S. W. 304,.

Under presumption of jurisdiction, judgment of justice on note and foreclosing lien on

furniture cannot be attacked on appeal from county court on ground that value of fur
niture was beyond jurisdiction of justice; such value not being shown by j1.LStice's rec
ord. Robertson v. Balkam (Civ. App.) 192 S. W. 583.

81. Venue.-In determining, on appeal, whether a plea of privilege to be sued in the
county of defendant's residence was properly sustained it will be presumed that the al
legations of the petition which are material fOT the purposes of determining the proper
venue are true. Theodore Keller Co. v. Mangum (Civ. ApJ).) 161 S. W. 19.

On appeal from district court of T. county, to which sequestration suit had been tak
en by certiorari, held that, in the absence of the writ of certlorart from the record, it
would be presumed to support the judgment, that claimant residing in D. county had
admitted that the property was in defendant's possession when levied on. Josey v,
Masters (Civ. App.) 179 S. W. 1134.

.

Where a verdict found defendant's residence in accordance with plaintiff'� claim, and
the court entered judgment for plaintiff without mentioning the plea of privilege, the
Court of Civil Appeals will regard the action as overruling the plea. Littlefield v. Clay
ton Bros. (Civ. App.) 194 S. W. 194.

82. Partles.-Where, in trespass to try title by an independent executor, the rec
ord of the proceedings showing the appointment and qualification of the executor was

introduced, and there was nothing to show that the estate had been wound up by the
probate court, it will be presumed that the executor W3$ acting executor, and as such
could maintain the suit. Purington v: Broughton (Civ. App.) 158 S. W. 227.

On appeal from a judgment sustaining exceptions to a motion to reinstate a cause

dismissed for want of prosecution, it could not be presumed that all of the defendants
were given notice of the motion, where the judgment recited that certain defendants
were not served with notice. McAllen v. C'I'afts (Civ. App.) 166 S. W. 3.

83. Process and appearance.-Where the court found plaintiff's full claim to be a

laborer's lien upon property in the possession of defendant, notwithstanding plaintiff had
extended the time of payment of a part, it cannot be presumed that the legal process
by which defendant acqulred possession, or the lien it asserted, was valid. Carthage Ice
& Light Co. v. Roberts (Civ. App.) 166 S. W. 12.

,

Where the record shows merely that the cause was continued after answer filed
without notice thereof, it cannot be presumed that plaintiff requested or agreed there
to, and the continuance does not operate as an appearance by plaintiff. Smith v. CaIT
(Clv. App.) 173 S. W. 602.

There ie no presumption, on appeal from a default judgment, that process was served
the requisite €tatutory time before the term at which default was entered. McCaulley
v. Western Nat. Bank (Civ, App.) 173 S. W. 1000. \

Where the record showed nothing to the contrary, held, that it will be presumed on

appeal; derendants being served in a county other than that of their reSidence, that
they were served with an alias writ. Pierson v. Beard (Clv. App.) 181 S. W. 765.

84. Pleadlng.-Where, in an action for usurtous interest paid, the record does not
show when the petition was filed, but that the answer was filed September 5, 1911,
and that practically all of the interest was paid in less than two years before, the appel
late court will presume that the petition was filed within two vears subsequent to pay
ment. Cotton, v. Sanderson (Clv. App.) 160 S. W. 658.

Where the ortgtnal answer which alone set up defendant's plea of p.rivilege was not
in the record, it will be presumed that the plea was properly denied. Hambleton v,

Southwest Texas Baptist Hospita.l (Civ. App.) 172 S. W. 674.
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In view of Rev. St. 1911, arts. 1812, 2157, et seq., relating to pleadings and lost plead
ings, held that, where corrected transcript contained copy of lost pleading �ufficient to
SUPPOTt judgment, it would be assumed that the pleading was before court at its rendi
tion Qf judgment. Wiggins v. First Nat. Bank of Denton (Civ. App.) 175 s. W. 735.

In the absence of pleadings in the record, it must be presumed that they were suffi
cient, and that the rulings of the court thereon were correct, especla.lly where it does
not appear that any exceptions were called to the attention of the court and ruled
upon. Wertheimer v. Hargreaves Printing Co. (Civ. App.) 180 S. W. 282.

While appellate court may presume that pleadings were filed by interveners, held
that it will not be presumed that such pleadings where they do not appear- in record,
showed that interveners were entitled to priority over the original garnishor. Reinert
sen v. E. W. Bennett & Sons (Civ. App.) 185 S. W. 1027.

Where plaintiff's pleadings before a justice were oral and there was no memoranda
thereof in record from the county court, allegations in his petition will be presumed to
have been consistent with the rulings of trial judge. Gulf, C. & S. F. Ry, Co. v. Good
man (Ctv. App.) 189 S. W. 326.

Court of Civil Appeal must presume other oral pleading in justice COUTt on behalf
of plaintiff, not inferable from statement thereof in charge, necessary to sustain county
court's judgment, if consistent with the charge, but cannot .'presume allegations contra-
dictory to statement thereof in written charge. Id. .

Where the trial court has sustained a general demurrer, the Court of Civil Appeals
ordinarily will presume that the litigant against whom the ruling was made will not
feel called upon to amend his petition as called for by some special exception, intended
to Teach informality only, though the special exception is well taken. Anderson v. First
Nat. Bank (Civ. App.) 191 S. W. 836.

85. -- Demurrer.-Where the record does not show that demurrers or exceptions
to the petition were ever presented to ,'r ruled upon by the trial court, they will be
presumed on appeal to have been waived. Cotton v. Cooper (Civ, App.) 160 S. W. 597;
Gillett v. Holligan (C'iv. App.) 162 S. W. 367; Hales v. Peters (C'iv. App.) 162 S. W.
386; Texas Co. v. Earles (Civ. App.) 164 S. W. 28.

Where the record shows no ruling on defendant's general demurrer, or that any was

requested, it will be presumed that the demurrer was waived. International & G. N.
Ry. Co. v. Owens (Clv. App.) 166 S. W. 412.

.

88. Interlocutory proceedings.-Dn appeal from an order quashing a writ of gar
nishment to which several grounds of objection were urged, it will be presumed that all
were sustained, in the absence 'of record showing to the contrary. Dickinson v. First
State Bank of Blackwell (Civ, App.) 185 S. W. 674.

Where the record showed that the county judge entered his disqualification, where
upon "counsel for p.Jain�iff and defendants agreed upon" another judge, held a conclu
sive presumption on appeal that all the defendants agreed to such judge. Fariss v.

Beeville Bank & Trust Co. (Civ. App.) 194 S. W. 1169<.

90. Conduct of trlal.-In an action for the conversion of mortgaged property,
where there is no contention on appeal concerning an independent promise made by the
purchaser to the mortgagee, it will he presumed that there was no such contention in
the trial court, even though there was evidence of such promise. First Nat. Bank v.

Dunlap (C'iv. App.) 159 S. W. 502.

91. Admissibility and reception of evidence.-Where a case was submitted to the
court, it will be presumed that the judgment was based on that portion of the testi
mony . which was admissible and competent. Gulf, C. & S'. F. Ry, Co. v. Currie (Civ.
App.) 160 S. W. 656.

On a trial to the' court, it would he presumed that letters, cards, etc., showing the
market price of millet seed, were not considered as evidence of market value, but only
as bearing on the weight of the testimony of witnesses as to the market. Barteldes
Seed Co. v. Bennett-Sims Mill & Elevator Co. (C1v. App.) 161 S,. W. 399.

Where there was sufficient legal evidence to establish a fact, the court on appeal
will presume that the trial court disregarded improper evidence to' show such fact.
Keenon v. Burkhardt (C'iv. App.) 162 S. W. 483.

It is presumed that the trial court's ruling on the evidence was correct. Johnson v.

Sullivan (Civ. App.) 163 S. W. 1015.
Under an assignment of error in the admission of testimony of a witness as to a

reasonable commasston for effecting a lease, not objecting that the witness had not

qualified himself to state his opinion on that matter, it would he' assumed that he was

duly qualified. Brady v. Richey & Casey (Civ. App.) 187 S. W. 508.
Where there is sufficient competent evidence to support the finding, it will be pre

sumed that inadmissible evidence received over objection was not considered. Mallow
v. Raynes (Civ, App.) 188 S. W. 23.

Where it did not appear what examination was made to test qualifications of wit
ness testifyi:rA.g as to value of automobile, the presumption was that court satisfied it
self by proper inquiry as to competency of evidence, which was not overcome by mere

statement that witness had not qualified. Taylor Bros. Jewelry Co. v. Kelley (Civ.
App.) 189 S. W. 340.

Where bill of exceptions 'to admission of expert testimony does not show what ex

amination, or that no examination, was made, presumption is that court made proper
inquiry as to competency of witness to testify as expert. Magnolia Motor Sales Corp.
v. Chaffee (Civ. App.) 192 S. W. 562.

92. Dismissal or direction of verdict.-Where there are both valid and invalid
grounds for dismissal, it 'will be presumed on appeal that the dismissal was upon valid

grounds only. H. J. Murrell & Co. v. Edwards (Civ. App.) 179 S. W. 532.
In suit on endowment policy issued by fraternal order, held, that Court of Civil

Appeals will 'assume that undisputed evidence justified court in taking from jury, and
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resolving in favor ot defendant, as matter of law, question whether insured had ever

been suspended from his lodge. Grand Lodge, Colored Knights of Pythias, v. Horace
(Civ. App.) 191 S. W. 398.

93. I nstructions.-The court will presume that the jury followed instructions 'to dis
regard evidence. Glens Falls Ins. Co. of Glens Falls, N. Y., v. Melott (Civ. App.) 174
S. W. 700; Penn v. Briscoe County (Civ. App.) 162 S. W. 916; Foster v. Atlir (Civ.
App.) 181 S. W. 520.

The record containing no charge, and the transcript being certified to contain a

true and correct copy of all the proceedings had in the cause, as they appear on file
and on record in the clerk's office, it cannot be presumed any instruction, eliminating
the effects of prejudicial evidence improperly admitted, was given. Bomar v. Munn

(Civ. App.) 158 S. W. 1186.
Where the transcript contains a requested charge by appellant, but does not show

that it, was given, the court may not assume that it was given. White Sewing Mach.
Co. v. Sneed (Civ. App.) 174 S. W. 950.

In the absence of any information enabling it to determine error in the refusal to
charge, the presumption must be in support of the judgment. First State Bank of
Amarillo v. Cooper (Civ. App.) 179 S. W. 295.

On plaintiff's appeal from a verdict for defendant, in determining whether it was

error to fail to submit an issue to the jury, the evidence on such issue will be taken
at its strongest in favor of plaintiff. Smith v. Texas Traction Co. (Civ. App.) 180 S.
W. !JI33.

In action for libel, refusal to strike part of petition setting up publication as libelous
held not error, where the court told the jury they could not predicate libel thereon,
since, 'without any showing to the contrary, it would 'be presumed that the jury obeyed
the instruction. Houston Chronicle Pub. Co. v. Wegner (Civ. App.) 182, S. Vol. 45.

It will be presumed on appeal that the jury followed instructions as to what they
must find before finding' verdict against defendant. Cattlemen's Trust Go. v. Blasin
game (ClV. App.) 184 S. W. 574.

Unless contrary is shown it must be presumed that the trial judge would not have
passed on motion for peremptory instruction without requiring its submission to op
posing counsel in compliance with art. 1971. Atchison, T. & S. F. Ry. Co. v. Smith
(Civ. App.) 190 S. W. 761.

Where issue was submitted without objection in 'form required by statute, it raises
presumption on appeal that appellant waived objection that evidence was Insufftcient to
support instruction. Vaky v. Phelps (Civ. App.) 194 S. W. 6.01.

95. Verdict.-The appellate court cannot presume, in an action for damages by
causing plaintiff's rafted logs to be lost, that the verdict included damages for the loss
of cypress logs, when the evidence did not show that any cypress logs were lost, where
there is sufficient evidence to sustain a larger verdict than that rendered without in
cluding any cypress logs among those for which damages were awarded. Burr's Ferry,
B. & C. Ry. Co. v. Allen (Civ. App.) 164 S. W. 878.

In an action against a carrier for damages to cattle by wreck and delay, it will be
assumed on appeal, the facts warranting that the jury in estimating damages for cost
of feeding from Saturday to Monday took into account a custom among shippers to
feed at least once immediately upon arrival at their own expense. Gulf, C. & S. F.
Ry. Co. v. Rodriquez (Civ. App.) 185 S. W. 311.

Where no special issues are submitted and the jury returns a general verdict, it is
presumed that the jury found in favor of appellee on every issue to sustain the judg
ment. Southern Traction Co. v. Wilson (Civ. App.) 187 S'. W. 536.

It must be presumed on appeal, .trorn the fact that the court submitted the case

on special issues, that a request therefor had been made by one or both parties. La
Grone v. Chicago, R. I. & G. Ry. Co. (Civ. App.) 189 S. W. 99.

In an action for negligently firing her household goods, held that judgment based
on verdict for plaintiff should be upheld on theory that jury presumably found that she
was occupying premises with consent of defendant, the owner. Blount-Decker Lum
ber Co. v. Martin (Civ. ApD.) 190 S. W. 232.

In action under federal Employers' Ldabiltty Act for death of brakeman, where no

special charge was requested as to reduction of recovery by decedent's contributory neg
ligence, and no complaint is made as .to amount of verdict, which was general as to
amount, Court of Civil Appeals will presume that jury found whatever was necessary
to sustain verdict. Gulf, C. & S. F. Ry. Co. v. Cooper (Civ, App.) 191 S. W. 579.

96. Findings of court.-A Court of Civil Appeals is authorized to presume, in sup
port of the judgment below, that the trial court made findings proper under the facts.
Lofland v. Greenwood (Civ. App.) 181 S. W. 517.

In a suit to restrain the maintenance of a fence along the right of way near a sta
tion, where judgment was for the railroad, held that, in the absence of special finding
on the degree of care required if there was no fence, it must be presumed that such
issue waa deeided for the railroad. C'raig v. Ft. Worth & D. C. Ry, Co. (Civ. App.)
185 S. W. 944.

A judgment for defendants after claim of estoppel was interposed by plaintiffs,
though not specifically referring to the plea, implies a finding adverse to the plaintiffs
thereon. Id.

Where, without evidence erroneously admitted, the other evidence sustained the
findings it will be presumed that such findings were based on the competent evidence.
Gulf. C. & S. F. Ry. Co. v. Moore (Civ. App.) 188 S. ,\V. 24.

If it is a controlling issue whether deed of husband alone, during wife's insanity,
granting community property was for necessities of the community, and there is evi
dence sufficient to sustain finding that the sale was not necessary. and the court,
without making such finding, declared the sale invalid, such finding would be presumed
in aid of the judgment. Priddy v. Tabor (Civ. App.) 189 S. W. 111.
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Although failure of court to file conclusions of law and fact was not shown by bill
of exceptions, where judgment contained recital that defendant requested court to make
and file such findings, and transcript does not contain them, held that appellate court
will assume none were filed. Ainsworth v. Dorsey (Civ. App.) 191 S. W. 594.

Where the trial judge filed no conclusions of fact, the appellate court must pre
sume that every fact which there was sufficient evidence to support and which was
necessary to sustain the judgment was found. Galveston-Houston Electric Ry, Co. v.
Jewish Literary Society (Civ. App.) 192 S. W. 324.

The rule as to presumption in favor of judgment is not applicable' to conclusions of
law, since an appeal from. them alone is possible. Cumby Light & Telephone Co. v.
Pierce-Fordyce Oil Ass'n (Ctv. App.) 194 S. W. 170.

In action for breach of warranty of silo, where no issue was submdtted whether the
contract was induced by fraud or the silo was worthless and plaintiff by trial amend
ment alleged fraud, but the evidence was insufficient to authorize submission of such.
issue to the jury, the court on appeal cannot assume in support of the judgment that
the trial court so found. Potter v. Mobley (Civ. App.) 194 S. W. 205.

fY7. Order granting' or refusing new trlal.-Although during a trial the trial judge
was taken sick, but there is no admission in the bill of exceptions or proof that he wag

too ill intelligently to pass upon a motion for new trial, it will be presumed that he
was not. Crosby v. Stevens (Civ, App.) 184 S. W. 705.

98. Amount of recovery.-Where the court cannot determine whether the party
complaining is entitled to a credit, or, if entitled thereto, whether he has not received
a credit, the judgment will not be disturbed on the theory of the disallowance of the
credit. 'I'rtmble v. Tucker (Civ. App.) 168 S. W. 1001.

Where the verdict was under a general charge, it cannot be presumed that the en

tire award was on one claim of damage, so as to sustain an assignment that the award
on that issue was excessive. San Antonio, U. & G. Ry. Co. v. Storey (Civ. App.) 172
S. W. 188.

Where the jury assessed a lump sum for cattle killed and cattle injured during
shipment it cannot be assumed that for the cattle killed the jury awarded an amount
greater than their value as shown by the proof. Gulf, C. & S. F. Ry, Co. v. Vasbinder
(ClV. App.) 172 S. W. 763.

In favor of the judgment it will be presumed plaintiff's automobile, when fitted with
pneumatic tires, after injury, was not of greater value than when fitted with hard rub
ber tires, before the injury. Wells Fargo & Co. Express v. Keeler (Civ. App.) 173 S.
W.926.

In suit for wrongful death against receiver and railroad with judgment against
railroad alone, refusal to give peremptory instruction in favor of receiver who had been
discharged, held not reversible error as there is no presumption that the amount of the
verdict was increased by the fact that there were two defendants. International & G.
N. Ry. Co. 'v, Sneed (Civ. App.) 181 S. W. 702.

Where the verdict was general,' and it appeared that, as to some of the claims of
recovery, plaintiff was not entitled, it will be presumed on appeal that no part of the
recovery was on account of such claim. Southern Kansas Ry. Co. of Texas v. Hughey
(Clv. App.) 182 S. W. 361.

In suit for damages tried by court, it will not be presumed on appeal that court
improperly allowed plaintiff's profits as damages, where there was no evidence to show
that profits were actually lost to him. Quanah, A. & P. Ry. Co. v. Moore (Civ. App.)
189 S. W. 322. •

On appeal any uncertainty as to the proper amount of recovery should be resolved
in favor of the judgment of the court below. Goodman v. W. S. Peck & Co. (Civ. App.)
192 S. W. 785.

99. Judgment.-Where a tenant in common asked no finding as to whether the land
could be partitioned, it will be presumed that a decree of partition was founded upon
sufficient evidence. Stephenson v. Luttrell (Clv. App.) 160 S. W. 666.

In a case tried by the court, in which there are no conclusions of fact, the court on

appeal must presume that the conflicts in the evidence on the issuable facts were re

solved in favor of the successful party, and that every fact necessary to support the
judgment was found by the trial court. Davidson v. L.ee (Civ. App.) 162 S. W. 414.

Plaintiff held presumed to be a corporation, as against the objection first made on

appeal that the judgment was void because rendered for a company without naming
the parties composing it. Grisham v. Connell Lumb-er Co. (Clv. App.) 164 S. W. 1107.

Where a petition to enjoin the execution of a judgment alleged that the judgment
originally read for "$---, being the amount of" a replevy bond, but had been altered
by the insertion of the figures 15,000 in the space left blank, it will be presumed that
the bond was for a fixed amount, and that the amount thereof was the same as that
inserted in the judgment. Lester v. Gatewood (Civ. App.) 166 S. W. 389.

Every reasonable presumption must be indulged in favor of the validity of the judg
ment appealed from. Chicago, R. I. & G. Ry. Co. v. Bell (Civ. App.) 168 S. W. 396.

In a garnishment proceeding, where all the execution dockets during the life of the
judgment against the debtor were not o-ffered in evidence, it. would be presumed that
an execution on the judgment had been issued, so that the judgment was not dormant.
Citizens' Bank & Trust Co. v. Rogers (Civ. App.) 170 S. W. 258.

In the absence of something in the record to the contrary, the C'ourt of Civil Ap
peals must, assume that a judgment of a justice was rendered upon proper grounds.
Farmer v. Witcher (Civ. App.) 189 S. W. 293.

The issues properly presented by the pleadings would be presumed to have been
disposed of by the judgment, though silent thereon, unless it appears otherwise from
face of judgment itself. Pitt v. Gilbert (Civ. App.) 190 S. W. 1157.

100. Orders and proceedings after Judgment.-Where the record shows that a mo

tion for new trial on the ground that service was not in time for a valid default was
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denied by the court on the ground that it was presented at the succeeding term, it must

be presumed that the court did not find as a fact that the service was in ttrme. Grubbs

v. Marple (Civ. App.) 185 S. W. 597.
In garnishment proceedings under amended original judgment, court should pre

sume on appeal that if notice of amendment was not waived by judgment debtor, gar

nishee would have proven fact either by record or aliunde evidence. Gerlach Mercantile
Co. v. Hughes-Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784.

Where neither the transcript nor the statement of facts disclosed the action of the
court on motion for new trial, but the record disclosed subsequent proceedings. includ

ing final judgment, the court will assume that the motion was sustained. Johnson v.

Waggoner (Civ. App.) 190 S. W. 835.
Where record does not show what evidence was introduced, on hearing of motion

for new trial, it will be presumed that court's discretion in overruling the motion was

not abused. Martin v. Clements (Civ. App.) 193 S. W. 437.

102. Taking and perfecting appeal or other proceeding for review.-,-Where the trial
court, authorized on good cause shown to extend the time for the filing of bills of ex

ception, extended the time, the court on appeal will presume that good cause was shown.
Fire Ass'n of Philadelphia v. Strayhorn (Civ. App.) 165 S. W. 901.

Where a transcript was filed during vacation, it cannot be presumed that the clerk
filed it by order of the court. Robson v. Moore (Civ. App.) 166 S. W. 908.

In the absence of a direct appeal from the, striking of appellant's bill of exceptions
and the substitution of another bill, It would be presumed that the order was properly
made. Neville v. Miller (Civ. App.) 171 S. W. 1109.

Where, at the time affidavit of inability to pay costs was made, motion for new

trial was pending, and no notice of appeal had been given, it must be presumed that
the affidavit was presented to the trial judge off the bench and certified to by him.
Rhodes v. Coleman-Fulton Pasture Co. (Civ. App.) 185 S. W. 355.

103. Making and contents of bill of exceptions, case or statement of facts.-Where
the evidence, upon which a court based a' conviction for contempt, is not before the
court in habeas corpus proceedings, it will be presumed that it authorized the judgment.
Ex parte Ellerd. 71 Cr. R. 285, 158 S'. W. 1145, Ann. Cas. 19[16D, 361.

Where the statement of facts was made up by' the court after failure of the parties
to agree, it will be presumed that the bill of exceptions properly recites the facts.
Streetman v. Lasater (Civ. App.) 185 S. W. 930.

On appeal in partner's suit for dissolution and accounting, where defendants' bill
of exceptions, to refusal to permit them to offer trial balance from books of firm. fails
to incorporate balance, Court of Appeals cannot presume it would have thrown light
on net profits of firm. 'I'yler v. McChesney (Civ. App.) 190 S. W. 1115.

It will be presumed by appellate court that qua.Iiflcatton of bill of exceptions pre
sented by plaintiff in error was made with his consent. Jolley v. Brown (Civ. App.)
191 s. W. 177.

104. Appeal from Justice court.-Though the citation issued by the justice was

ambiguous, held, in the absence of written pleadings, that it would be presumed that the
oral pleadings authorized judgment for an. amount only within the justice's jurisdiction.
Chicago, R. I. & G. Ry. Co. v. Gladish (Clv, App.) 175 S. W. 863.

Where the judgment entered stated that all matters of fact and law, the introduc
tion of evidence, and the argument of counsel, were submitted to the justice court,
'every presumption will be indulged to support the judgment; such recitals being deci
sive. Vaughan Lumber Co. v. Bybee & Wood (Civ. App.) 191 S. W. 827.

105. Appeal from intermediate court.-Where a case was appealed from the county
court to the district court, and on appeal from the district court the proceedings in the
county court were not made a part of the record, every presumption must be indulged
in favor of the validity of the judgment of the district court. Maris V.' Adams (Civ.
App.) 166 S. W. 475.

On appeal from the county court, where there is nothing in the record to show what
were the pleadings in the justice court, it will be presumed that they were the same as
in the county court. Hufstutler v. Western Union Telegraph Co. (Civ. App.) 170 S. W.
1053.

On appeal from the county court, it will be presumed that the oral pleadings in the
justice 'court were in conformity with the account sued on and the citation issued there
on. Id.

In the absence of a transcript showing to the contrary, the presumption is that the
judgment of the county court rendered on appeal from justice court is correct. Chi
cago, R. 1. & G. Ry. Co. v. Gladish (Civ. App.) 175 S. W. 863.

III. Re8 Ipea Loquitur
106. The fact speaks for Itself.-That plainUffs' horse was found with its legs

broken near defendant's track in its switchyard, and that the train by which the horse
was probably struck passed through the town at high speed without sounding the bell,
held insufficient to raise a presumption of negligence, requiring defendant to offer ex

culpatory evidence. International & G. N. Ry. Co. v. Matthews Bros. (Civ. App.) 158 S'.
W. 1048.

The res ipsa loquitur doctrine will raise a presumption of negligence by defendant
railroad company, where plaintiff while plowing in his field about 50 feet from the track
Was struck by a spike "picked up" by a passing freight train and thrown with great
force into plaintiff's field. Trinity & B. V. Ry. Co. v. Blackshear (Civ. App.) 161 S.
W.395,

In an action by a passenger who fell while alighting from a train from her dress
ea.tching upon something, where there was no showing that it caught on any projection
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upon the platform, the doctrine of res ipsa loquitur does not raise an inference of neg
ligence. Gulf, C. & S. F. Ry. Co. v. Davis (Civ. App.) 161 S. W. 932.

In an action by a passenger who fell while alighting from a train from her dress
catching upon something, where there was no showing that it caught on any projection
upon the platform, the doctrine of res ipsa loquitur does not raise an inference of neg
ligence. Id,

When a servant sues his master for an injury caused by the negligence of the mas

ter, the servant must prove the negligence, and proof of the accident alone will not
be sufficient to authorize a recovery. Galveston, H. & S. A. Ry. Co. v. Chojnacky (Civ.
App.) 163 s. W. 1011.

In an action for converting a car load of cotton seed, plaintiff was entitled to recover,
where he showed a delivery to the railroad, unless it appeared that the shipment had been
delivered to the consignee. Elias v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 166
s. W. 417.

Where a switchman, sitting near a station platform on which trunks were piled, was
struck by a trunk which either fell from or was thrown over the pile, the doctrine of res

ipsa loquitur has no application. San Antonio & A. P. Ry. Co. v. Blair (Civ. App.) 173
S. W. 1186.,

.

Proof of injury to cattle held to place the burden of proof on defendant carrier. Kan
sas City, M. & O. Ry. Co. v. Cave (Civ. App.) 174 S; W. 872.

A connecting carrier receiving a shipment of stock in good condition and delivering
it in poor condition held presumptively negligent, in absence of explanation. Gulf, C. &
S. F. Ry ... Co. v. King (Civ.. App.) 174 S. W. 960.

A shipper suing a carrier for negligent delay in transporting live stock, need only
prove delay and resulting injury. Texas & P. Ry. Co. v. Martin Bros. (Ctv, App.) 176
s. W. 707.

The doctrine of res ipsa loquitur applies in actions for personal injuries involving the
relation of master and servant. Missouri, K. & T. Ry. Co. of Texas v. Cassady (Civ.
App.) 175 s. W. 796, writ of error denied (SuP.) 184 s. W. 180.

In an action for the wrongful death of a brakeman in a derailment of defendant's train
on a trestle, evidence held sufficient to sustain a verdict for plaintiff under the maxim res

ipsa loquitur. Id.
.

Where there are no witnesses of an accident whereby a servant is killed, the hap
pening of the accident raises no presumption of negligence against servant or the mas

ter. Hutcherson v. Amarillo St. Rv, Co. (Civ. App.) 176 S. W. 856.
The burden is on the carrier to explain the cause of injuries to horses during ship

ment, where they were not accompanied by the shipper or anyone authorized to attend
them. Southern Pac. Co. v. W. T. Meadors & Co. (C'iv. App.) 176 S. W. 882.

The doctrine of res ipsa loquitur, while it does not ordinarily apply to servant cases,
may apply to extraordinary cases. Decatur Cotton Seed Oil Co. v. Belew (Civ. ApP.) 178
S. W. 607.

'Wbere the eyes of a railroad station emploYe were injured when flame darted from
the furnace where he was burning rubbish, as alleged, on account of the explosion, of a

torpedo, the case was not proper for the application of the maxim res ipsa loquitur. Gal
veston, H. & S. A. Ry. Co. v. Chojnacky (Civ. App.) 180 S. W. 141.

In an action by the owner of an oil barge for its destruction' by fire, where the court
found that the fire was caused by the negligence of a specified person, and such finding
was sustained by the evidence, the doctrine of res ipsa loquitur could not be applied to

uphold the court's alternative finding of negligence generally on the part of defendant.
Texas Co. v. Charles Clarke & Co. (Civ. App.) 182 'S. W. 351. ,

In an action for injuries due to explosion of a locomotive, held that proof that the
explosion was caused by excessive steam pressure did. not demand a verdict for plaintiff,
in the absence of proof that such pressure was chargeable to defendant's negligence.
McGraw v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 182 B, W. 417.

Explosion of a locomotive' boiler in charge of defendant's servants held to have pre
sumably been due to defendant's negligence, though there was no direct proof thereof.
Galveston, H. & S. A. Ry, Co. v. Perez (Civ. App.) 182 s. W. 419.

The expression "res ipsa loquitur" is a shorthand method of showing that the cir
cumstances attendant upon an occurrence are of such a character as to speak for them
selves in inferring the negligence and the cause of the disaster. Canode v. Sewell (Civ.
App.) 182 s. W. 421.

The circumstances of an accident to an employe may themselves furnish proof of the
employer's negligence. Missouri, K. & T. Ry. Co. of 'I'exas v. Cassady (Sup.) 184 S.
W.180.

Where a railroad employe was injured when a trunk fell or was thrown from a stack
on a platform and the trunks if properly piled would not have fallen, the fact that' a

trunk fell is in itself sufficient to show negligence. San Antonio & A. P. Ry, Co. v. Blair
(Civ. App.) 184 S. W. 566.

In action for value of cotton destroyed by fire while 'in transit, upon establishment of

plaintiffs' prima faeie case that cotton was destroyed while in defendant's possession,
burden was on defendant to show want of negligence. Texas & P. Ry. Co. v. R. W. Wil-
liamson & eo. (Civ. App.) 187 s. W. 354.

.

Where a carrier accepts uninjured cattle for shipment' and delivers them injured, its
negligence is presumed. San Antonio & A. P. Ry. Co. v. Jackson & Allen (Civ, App.) 187
s. W. 488.

While mere fact of injury is not of itself proof of negligence, yet, where the moving
cause is under the .employer's management, and the accident is such as does not usually
happen if proper care is used, it is reasonable evidence of negligence in the absence of
explanation. Consolidated Kansas City Smelting & Refining Co. v. Dill (Civ. App.) 188
s.. W. 439.

In an action for injuries by a falling window screen, burden was on defendant to
show screen was not negligently fastened, and that fall occurred from other cause. South
western Telegraph & Telephone Co. v. Sheppard (Civ. App.) 189 S. W. 799.
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Where the bailee has sole custody; mere fact of injury imputes negligence, and the
bailee has the burden of showing that he was not negligent. Mecorn v. Vinton (Civ.
ApP.) 191 S. W. 763.

That a railway brakeman, walking on top of a furniture car in discharge of his du
ties, was struck by a telephone wire above the track, alone was evidence that the wires
were within the railway zone, from which jury might infer negligence. Southwestern
Telegraph & 'I'erephone Co. v. Clark (Civ. App.) 192 S. W. 1077.

Where goods In a I warehouse are destroyed by fire, the burden of showing negligence
is on the bailor, and is not presumed from occurrence of fire.. American Express Co. v,
Duncan (Civ. App.) 193 S. W. 411.

IV. Burden of Proof in General

107. Nature and scope in general.-The rule as to the burden of proof is important
and indispensable in the administration of justice, and should be jealously guarded by the
courts. Boswell v. Pannell (Sup.) 180 S. W. 593.

108. Party asserting or denying existence of facts.-Generally the burden of proof
lies upon the party asserting a fact essential to his right of action or defense and put in
issue by the pleadings 'of his adversary. Texas Midland R. R. v. Ray (Civ, App.) 168 S.
W.1013; Texas Power & Light Co. v. Bird (Civ. App.) 165 S. W. 8.

Plaintiff, suing for chattels in the possession of defendant, alleging in. an amended
petition that she had not consented to a third person's pledge, and denying the effect of
a bill of sale, did not thereby assume the burden of proof. Killman v. Young (Civ. App.)
171 S. W. 1065.

In action to recover value of cotton seed and lint cotton delivered to defendant in
excess of what he was entitled to under contract, and an excess credit allowed him in set
tlement, plaintiff had the burden of establishing the excessive deliveries and the excessive
credit. Farmers' & Merchants' Gin Co. v. Simmons (Civ. App.) 178 S. W. 621.

The burden is on the defendant to establish his defenses to the plaintiff's alleged
cause of action. Boswell v. Pannell (Sup.) 180 S. W. 593.

In a taxpayer's action to restrain the commissioners' court from transferring from
the county purpose fund. into the road and bridge fund sums which would make possible
from the latter an expenditure in excess of the constitutional limit, where plaintiff show
ed an excess in the road and bridge fund for several years, the burden was on defendants
to prove that such excess was only seeming, on account of authorized expenditures for
streets in municipalities. Williams v. Carroll (Civ. App.) 182 S. W. 29.

The burden of proof to show that the action would result in road and bridge expen
diture beyond the constitutional limitation of 30 cents on the $100' valuation, held on plain-
tiff. Id.

.

The burden of proving that a creditor's debt was duly scheduled in the debtor's bank
ruptcy proceeding, and that the creditor had either statutory or other actual notice of the
proceeding, rested upon the bankrupt. Bogart v. Cowboy State Bank & Trust Co. (Civ.
App.) 182 S. W. 678.

In suit to enjoin execution on a judgment which plaintiff claims was barred by his
discharge in bankruptcy, the burden is on plaintiff to plead and prove the discharge, and
that the debt involved was not within any class which the Bankruptcy Act excepts from
the discharge. Bunting Stone Hardware Co. v. Alexander (Civ. App.) 190 S. W. 1152.

Where, in an action to try title, defendants alleged that claims of other parties were

simulated, and the only evidence was a denial of one of such parties of such allegation,
his denial left allegations unsustained by any testimony, as a pleading is not evidence.
Jolley v. Brown (ClV. App.) 191 S. W. 177.

110. Extent of burden in general.-The burden of proof never shifts, but is upon
plaintiff throughout the trial to establish by a preponderance of the evidence the affirma
tive of the issues relied on for a recovery. Boswell v. Pannell (Bup.) 180 �. W. 6931;
Powell v. Powell (Civ. App.) 170 S. W. 111.

113. Accord and satisfaction.-Accord and. sattsraotton must be proved as any other
agreement. Myers v. Grantham (Civ. App.) 187 S. W. 632.

114. Limitations and adverse possession.-Burden of proving adverse possession is
on the one who' sets it up and claims under it. Village Mills Co. v. Houston Oil Co. of
Texas (Civ. App.) 186 S. W. 785; Billingsley v. Houston Oil Co. of Texas (Civ. App.) 182
S. W. 373.

An agreement of the parties in trespass to try title, which stipulates that it was

agreed that the defendants claiming under junior patents have such title as was vested
In the junior patentees, relieves .derendants of the burden of establishing the consecutive
links in their respective chains of title, and satisfies the requirement of the three-year
statute of limitations that there shall be color of title from the sovereignty. Campbell v.
Gibbs (Civ. App.) 161 S. W. 430.

The burden of proof rests upon one asserting. a prescriptive right of way over anoth
er's land to show that the owners of the servient estate were free from legal disability
during the prescriptive period. West v. City of Houston (Civ. App.) 163 S. W. 679.

In trespass to try title, where plaintiff connected himself with the sovereignty by a;

regular chain of title, the burden of establishing title by limitation rested upon defend
ant. Nunez v. McElroy (Civ. App.) 174 S. W. 829.

In an action to recover land claimed by adverse possession under the 10-year statute
of limitations, the burden is on plaintiff to show peaceable and adverse possession, either
actually 'or constructively. for such time as would give title. Williamson v. Miller-Vidor
Lumter Co. (Civ, App.) 178 S. W. 800.

In trespass to try title, the burden is on a defendant, relying on title by adverse pos
session, to prove facts giving such title. Hall v. Shoemake (Civ. App.) 178 S. W. 803.

In trespass to try title against mother and son, both living on the land, mother held
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to have burden of showing her possession under a claim of exclusive ownership. Wichita
Valley Ry. Co. v. Somerville (Civ. App.) 179 S. W. 671.

-

Rule .tha.t one asserting right of way over another's land by prescription has burden
of establishing negative fact that owners of servient estate were free from legal disabili
ty durtng prescription period applies only where prescription is claimed against those
who are not parties to suit. Callan v. Walters (Civ. App.) 190 S. W. 829.

In trespass to try title, defendant, claiming by adverse possession, has the burden of
proving that he was in peaceable and adverse possession for ten years prior to the time
when suit was brought, when it was agreed that the record title was in the plaintiffs.
Brown v. Fisher (Civ. App.) 193 S. W. 357.

Parties claiming title by adverse possession have the burden of showing either con
tinuous occupancy of the land, or that any break in their possession was only for a rea
sonable time. Taylor v. Dunn (Bup.) 193 S. W. 663.

The only question submitted to the jury in trespass to try title being whether defend
ant's house was on the section, paper' title to which was shown in plaintiff, but which
defendant claimed under the ten-year statute, it was error to instruct, in effect, that the
burden of proof was on plaintiff- on the question. Miller-Link Lumber Co. v. Thompson
(Civ. App.) 194 S. W. 223.

115. Alteration of Instruments.-The burden is on one offering an altered or mutilat
ed writing to explain its condition before it is admissible in evidence. Kerbow v. Wool-
dridge (Civ. App.) 184 S. W. 746.

-

117. Attorney and client.-Burden was on attorney to show that a new contract for
increased compensation, after the relation of attorney and client had commenced, was

fairly made and was reasonable and without undue advantage. Laybourne v. Bray &
Shifflett (Civ. App.) 190 S. W. 1159.

119. BIlls and notes.-Where fraud in the execution of a note is shown, the burden
is on one claiming to be a good-faith holder to prove his good faith; and hence, where
plaintiff's indorsers did not appear or testify, it would be presumed that they had notice
of the fraud. Pope v. Beauchamp (Civ. App.) 159 S. W. 867.

In an action upon a note, the burden was upon defendant to show the falsity of alleg
ed representations. Cowboy State Bank & Trust Co. v. Guinn (Civ. App.) 160 S. W. 1103.

Where, in an action by an indorsee of a note, plaintiff proved that it had paid value
for the note before maturity, and there was no evidence of bad faith, the burden was on

defendant to show notice to plaintiff of equities sought to be proven in defense. Malone
v. National Bank of Commerce of Kansas City, Mo. (C'iv. App.) 162 S. W. 369.

In an action on a destroyed note, held that the burden was on defendant to establish
his contention that he bought the note from Y. in good faith, in the usual course of trade,
without knowledge that Y. had no right to sell same. Allen v. Rettig (Civ. App.) 177
S. W. 215.

In action on lien note given in payment for land, brought against original purchaser
and subsequent purchaser, subsequent purchaser held to have the burden of proving that
price per acre agreed upon between original vendor and original purchaser was as he al
leged. Orand v. Whitmore' (C'iv. App.) 185 S. W. 347.

120. Bona fide purchasers.-A. junior purchaser attempting to defeat the title of a

holder of a prior unrecorded deed from the same grantor must show, outside the recitals
of his conveyance, that he purchased for a valuable consideration without notice. Rule
v. Richards (Civ. App.) 159 S. W. 386.

The burden of proof does not shift from one claiming as a purchaser for value with
out notice. Sullivan v. Fant (Civ. App.) 160 S. W. 612.

Parties asserting an equitable title as against a purchaser for value have the burden
of showing that he had notice of all the facts constituting their title. Le Blanc v. Jack-
son (Civ. App.) 161 S. W. 60.

_

Where plaintiff sued on notes given for the price of land, and transferred to him be
fore maturity, and defendants pleaded fraud and want of consideration, the burden was

on plaintiff to show that he was a bona fide purchaser for value. Ruth v. Cobe (C'iv.
App.) 165 S. W. 530.

One asserting an equity in land against the purchasers of the legal title has the bur
den of showing that such purchasers were not bona fide purchasers without notice. Mea
dor Bros. v. Hines (Civ. App.) 165 S. W. 915.

An innocent holder of a note as collateral, to which there is a valid defense against
the payee, has the burden of showing that his debt is unpaid', and the amount due there
on, and the recovery must be restricted to the amount so shown. Iowa City State Bank v.

Friar (Civ. App.) 167 S. W. 261.
In an action by an indorsee of a note who took it before maturity, the maker has the

- burden of proving that the indorsee received it without consideration and that he took it
with notice that the consideration therefor had failed. Daniel v. Spaeth (Civ. App.) 168
S. W. 509.

The maker first has the burden of proving the fraud or illegality, and thereupon the
indorsee must show that he paid consideration before maturity, whereupon the maker is
bound to show that he took the note with knowledge of the fraud or illegality. Id.

Where a maker of a note seeks to defeat recovery by indorsee on the ground that the
consideration failed, he must show that the indorsee at the time he received the note had
notice of failure of consideration. Id.

The maker of a note sued by its indorsee, denying plaintiff bought it before maturity
for value, and alleging and giving evidence that the payee fraudulently put it in circu
lation, plaintiff has the burden of proving that it was a bona. fide purchaser. Word v.

Bank of Menard (Civ, App.) 170 S. W. 845.
That the payee of a note put it in circulation, contrary to agreement with the maker,

is such fraud, as, being proved by the maker sued by an indorsee, shifts to plaintiff the
burden of proof as to his being a bona fide purchaser. Id.

Where notes were evidently without consideration and fraudulently put in eircula»
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tion, the burden is upon an indorser to prove that he is a bona fide holder. E1 Fresnal
Irrigated Land Co. v. Bank of Washington (Civ. App.) 182 S. W. 701.

.
The holder of an equitable title has the burden of showing that a subsequent pur

chaser invested with the legal title is not an innocent purchaser. Delay v. Truitt (Clv.
App.) 182 S. W. 732.

Parties claiming under a subsequent deed, as against a prior deed of their grantor,
have the burden of showing that they are innocent purchasers. Id.

The possession of a vendor's lien note, together with its indorsement by the vendor
"without recourse," put the burden of proof upon the purchaser and his grantee to show
that the assignee was not an innocent transferee of the note. Biswell v. Gladney (Civ.
App.) 182 S. W. 1168.

Where a wife held the legal title to lands and conveyed, the burden was on the heirs
of her husband, asserting their equitable title in trespass to try title, to show that the
purchasers of the legal title were not innocent. Ferguson v. Dodd (Civ. App.) 183·S. W.
391.

One claiming to be a bona fide holder of a note has the burden of showing that it ac

quired the note before maturity. First Nat. Bank of Garner, Iowa, v. Smith (Civ. App.)
183 S. W. 862.

In an action by the transferee of drafts given by defendant for goods bought, evidence
that the transferor defrauded the defendant in the sale placed upon the transferee the
burden of proving that he took the drafts before maturity in good faith and for a valu
able consideration. Calfee v. Bryant (Civ. App.) 185 S. W. 323.

To recover land of one having the legal title under purchase from patentee, plain
tiffs must show he purchased with notice of their equitable title, or was not a purchaser
in good faith for value. Kirby Lumber Co. v. Smith (Civ. App.) 185 S. W. 1068.

In view of art. 5655, the burden was on the purchasers from a mortgagor of mules to
show that their dealing with the mortgaged property was in good faith. Maloney v.
Greenwood (Civ. App.) 186 s. W. 228.

In suit on note by one in possession, his ownership not being questioned, burden was

on defendant maker to prove holder did not pay valuable consideration, if he sought to
defeat such holder's right to recover on theory that he was not purchaser for value. Davis
v. Converse (C'iv. App.) 188 S. W. 697.

One claiming to be a bona fide purchaser has the burden of proving it. Niles v. Hous
ton Oil Co. of Texas (Civ. App.) 191 S. W. 748.

Since title by adverse possession is legal, and not equitable, the burden of proof was

not upon plaintiff claiming adversely to show that defendant claiming under deed was
not an innocent purchaser without notice. Houston Oil Co. of Texas v. Ainsworth (Clv.
App.) 192 S.·W. 614.

.

Where title asserted is equitable, the burden is upon him claiming to be a purchaser
for value without notice to prove it by preponderance of the evidence. Td.

In action by purchaser of silo for breach of warranty, where seller counterclaimed for
notes given for purchase price, and his wife set up her separate ownership of the notes,
the burden of proving that she was a bona fide holder was not on the defendants. Pot
ter v. Mobley (Civ. App.) 194 S. W. 2:{)5.

121. Boundarles.-A .plaintiff has the burden of establishing the location of the an

cient grant under which he claims, so as to include the land sued for. Campbell v. Gibbs
(Civ. App.) 161 S. W. 4'30.

Where the evidence, in trespass to try title, showed that defendant's senior deed to
200 acres from a common source covered at least a part of the land claimed by plaintiff,
the burden was upon plaintiff to show what part of the tract claimed by him was not in
cluded within defendant's conveyance. Masterson Irr. Co. v. Foote (Civ. App.) 163 s.
W.642.

In trespass to try title to a strip of land lying between the plotted part of a survey
and one of the boundary lines thereof, the plaintiff had the burden of showing the true
location of such line, and of furnishing testimony by which the court could ascertain and
by its judgment fix such line. Harkrider v. Gaut (Civ. App.) 167 s. W. 164.

He who claims land by virtue of a grant from the state, when the boundaries are in
issue, must prove the location of such boundaries and that the land in controversy is in
cluded therein. State v. Post (Civ. App.) 169 S. W. 401, certified questions answered by
Supreme Court (Sup.) 169 s. W. 407. Judgment reversed 106 Tex. 500, 171 S. W. 707.

Where plaintiff alleged that the land in controversy was not included in defendant's
deed, he has the burden of proving that allegation. Hermann v. Schroeder (Civ. App.)
176 S. W. 788.

Where plaintiff's right to recover rested on the establishment of a disputed line he
could not object that defendant's evidence tending to show that the line was not as claim
ed did not definitely locate the line, since the burden was on plaintiff. Higginbotham v.
Weaver (Civ. App.) 177 S. W. 632.

122. Brokers.-In a broker's action for a commission on an exchange of properties,
where his employment was only to sell, held, that the burden was on plaintiff to prove
that the parties to the exchange had reached a definite agreement. Williams v. Phelps
(Civ. App.) 171 S. W. 1100.

A broker, to .recover the reasonable value of services in procuring a customer to
Whom the owner sold at a price less than that fixed in the contract of employment, must
show the reasonable value of the services. Martin v. Jeffries (Civ. App.) 172 S. W. 148.

123. Carriers.-The burden is upon a railroad company to prove any rule or regula
tion which relieves it of its prima facie obligation to transport one, who has purchased
a ticket, upon a train going in the direction called for by the ticket, and which stopped
at the station where the ticket holder was. Trinity & B. V. Ry. Co. v. Voss (Civ. App.)
160 s. W. 663.

Where a carrier claims limitation of liability, it has the burden of proving that the
shipper received some consideration for his consent thereto. International & G. N. Ry.
Co. v. Rathblath (Civ. App.) 167 S. W. 751.
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One who attempts to ride on a nontransferable pass issued to another has the bur
den of showing that he was accepted by the carrier as a passenger. Beard v. Internatton;
al & G. N. Ry. Co. (Civ. App.) 171 S. W. 553. ,

Under Act Congo Feb. 4, 1887, as amended by the Hepburn-Carmack Act, an inter
state carrier has the burden of showing that a provision in its bill of lading is reasonable.
Hovey v. Tankersley (Civ. App.) 177 S. W. 153.

In an' action for damages to a shipment of live stock, the carrier held required to
prove that as to particular shipment stipulation as to notice was reasonable, and that
it had an agent to whom notice might be given. Chfcago, R. I. & G. Ry, CO. V. Dalton
(Civ. App.) 177, S. W. 556,

Burden of proof held on plaintiff shipper of fruit, suing for injury by freezing, to
show that direction in bill of lading signed by his agent to keep car vents open was in
serted by fraud, accident, or mistake. Abilene & S. Ry, CO. V. Ward (Civ. App.) 178 S.
W.638.

Where a railroad by cross-action sought to recover freight charges under an inter
state rate, and plaintiff traversed, as required by statute, that the freight was such as
to fall within the rate, the burden was on the road to prove the fact. International &
G. N. Ry, Co. v. Carter (Civ. App.) 180 S. W. 663.

In an action, for injuries to an interstate shipment of cattle, where the carrier relied
.on a contract made under authority of the Carmack Amendment, claiming limitations of
liability were in consideration of a reduced rate, the carrier has the burden of proving
that the limitations were reasonable and supported by consideration, and were not a sub
terfuge to escape responsibility for negligence. Panhandle & S. F. Ry, Co. v. Jones (Civ.
App.) 182 S. W. 1.

.
Where a railroad company limited its liability to injuries occurring on its own line,

evidence that the shipment had a good run after delivery to the connecting carrier was

admissible to show that the loss occurred on defendant's line. T'exas & P. Ry. CO. V.

McMillen (Civ. App.) 183 S. W. 773.
In action for damages to shipment of live stock, carrier has burden of proving that

the stipulation in a written contract as to time within which shipper must give notice
of injury was reasonable. Kansas City, M. & O. Ry, Go. v. Hansard (Civ. App.) 184 S.
W.329.

124. Contracts in general.-Where, in a suit on notes, the defendant pleaded a con

tract with the owner of the notes' as a satisfaction, it was error to permit defendant to
excuse his failure to comply with the contract by testifying that he had not been request
ed to do so, as the burden of proof was on defendant to show the contract and his com

pliance with it. Holderman v. Reynolds (C'iv. App.) 159 S. W. 67.
In an action on an alleged oral agreement to convert into a gas well an oil well bor

ed under a written contract, burden of proof held not on plaintiff to show certain raots,
Stine Oil & Gas Co. v. English (Civ. App.) 185 S. W.' 1009.

In suit by vendor of ranch to enjoin buyer from closing road across it on ground that
right to use it had been reserved to, vendor, burden was on plaintiff to establish allega
tion that as part consideration for sale buyer- agreed to keep road open for travel by
plaintiff and tenants. Day V. Williams (Ctv. App.) 193 S. W. 239.

125. Want or failure of consideration.-The burden of proving want of consideration
is upon defendants. Rushing V. Citizens' Nat. Bank of Plainview (Civ. App.) 162 S.
W.460.

Where a party admits the execution of an instrument and then attempts to avoid it
by showing failure of consideration or otherwise, the burden is on him to establish such
defense. Kennedy v. Winfrey (Civ. App.) 163 S. W. 1018.

In action for injuries against railroad by its employe, burden was on plaintiff, who
asserted his written release of liability in consideration of further employment was with
out consideration, to prove the fact. Panhandle & S. F. Ry. Go. V. Fitts (Civ. App.) 188
S. W. 628.

-

126. Corporatlons.-The burden held on subscribers to prove that a change in the
corporate name 'constituted a material alteration such as released them from their
subscriptions. Bohn V. Burton-Lingo Co. (Civ. App.) 175 S. W. 173.

Where a foreign corporation's petition and proof show that it was not doing busi
ness in the state, the "burden is on the defendant to prove that plaintiff cannot main
tain the action under Vernon's Sayles' Ann. Civ. St. 1914, art. 1318. Latham Co. v.

Louer Bros. (Civ. App.) 176 S. W. 920.
A creditor seeking to recover amounts due on a subscription contract to corporate

stock has the burden of proof. Rich V. Park (Civ. App.) 177 S. W. i84.
In an action against a railroad on notes, not approved by the railroad commission,

as required by arts. 6717-6732, the burden of proof held on plaintiff to show the commis
sion had decided the road was suburban, so that the commission may refuse to assume

control under article 6731. Davis V. Watertown Nat. Bank (Civ. App.) 178 S. W. 593.

126Y2' Custom.-In a broker's suit for commissions on exchange of land in which
interveners claim a portion of commisslons, and there were no material issues between

plaintiff and defendant, interveners had burden of proof to establish their allegation
that there was a universal custom, where more than two brokers are interested, to

pool commissions, and that they had such agreement with plaintiff. Knight Realty CO.
V. Williams (Civ. App.) 193 S. W. 168.

127. Damages.-In proceedings to condemn land for a railroad right of way, the
burden of proof of damages sustained by the landowner is on him, and not on the rail
road company. Wichita Falls & W. Ry, Co. of Texas V. Wyrick (Civ. App.) 158 S.
W.570.

One suing for injury to a shipment of live stock en route was not required to al

lege or prove a measure of the damages where the written contract relied on, if valid,
fixed a measure of 'damages, since, if it was not valid, the law would fix the measure

of damages. Galveston, H. & S. A. Ry. Co. v. Sparks (eiv. App.) 162 S. W. 943.
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The fact that the exact number of logs lost by plaintiff because of defendant's un

lawful obstruction of a stream cannot be definitely ascertained would not defeat plain
tiff's right to damages, where the evidence enabled the jury to estimate plaintiff's
loss with reasonable certainty. Burr's Ferry, B. & C. Ry. Co. v. Allen (Civ. App.) 164

S. W. ,878.
Where, though evidence showed value of peaches lost, through carrier's delay less

cost of crates, picking, packing, and delivering, there was no evidence as to the cost

of the crates, etc., there. was no basis for the court's finding as to the damages. Texas

& N. O. R. Co. v. Weems (Civ, App.) 165 S. W. 1194.
A father could not recover for the death of a minor son without proving the proba

ble expense of maintaining him during minority, as the jury could not properly find

such expense from their. own experience and without evidence. Chicago, R. I. & G.

Ry. Co. v. Loftis (Civ. App.) 168 S. W. 403.
Plaintiff's failure to establish the measure of damages in an action against a car

rier for injuries to animals shipped was fatal to a recovery. Dickerson v. San Antonio,
U. & G. Ry. Co. (Civ. App.) 170 S. W. 1045.

In action for damages from seller's misrepresentations as to pea thresher, held, that
burden was on buyer to furnish proof necessary to enable the court to make deduc
tion from damages claimed. Rumely Products Co. v. Moss (Civ. App.) 175 S. W. 1084.

Where the buyer alleged fraud by the seller in making a sale of mules, the burden
is on the buyer to show not only a right to recover damages, but also the amount of
such damages. Latham Co. v. Snell (Civ. App.) 176 S. W. 917.

Plaintiff, whose automobile was injured by defendant under such circumstances as

to entitle him to recover the expenses of its repair, to recover must show what the
repairs were reasonably worth. Galveston-Houston Electric Ry. Co. v. English (Clv.
App.) 178 S. W. 666.

In an action by an abutting owner for damages due to construction of a railroad
in the street, the burden was upon him to allege and prove that an instrument ex

ecuted by his authority, constituting a relinquishment of damages, was revoked, and
that the railroad had notice thereof. Quanah, A. & P. Ry. Co. v. Dickey (Civ. App.)
179 S. W. 69.

No damages can be allowed where the true value of bonds given on an exchange
of realty at the time of the exchange is not shown, but the suit is based on the fact
that the bonds thereafter depreciated in value. Moore v. Beakley (Civ. App.) 183 S.
W.380.

Contract to furnish advertising matter held a contract of hire, and the damages,
prima facie, the amount agreed to be paid, throwing on defendant the .burden of proving
that they might have been mitigated. Bogata Mercantile Co. v. Outcault Advertising
Co. (Civ. App.) 184 S. W. 333.

It is necessary to show the reasonable value of nursing services performed by his
wife to suppor-t an award for the amount claimed. Tarrant County Traction Co. v.

Bradshaw (Civ. App.) 185 S. W. 951.
A shipper cannot recover as damages for injuries to live stock in transit an amount

alleged to have been expended for medicines and care, in the absence of showing that
such amount was reasonable and necessary. Panhandle & S. F. Ry. Co. v. Norton
(Civ. App.) 188 S. W. 1011.

The jury can estimate the value of the services of a child and the cost! of support
ing it, the same as an expert could, and can render a verdict for the parents for the
loss of such services, though there is no evidence as to their value. Rishworth v. Moss
(Civ. App.) 191 S. W. 843.

.

Where tenant offered no proof as to cost of harvesting and marketing additional
crops which might have been raised had 'defendant furnished irrigation water, judgment
for full value of such crops was erroneous. Louisiana, Rio Grande Canal Co. v. Elliott
(Clv, App.) 193 S. W. 255.

'

130. Descent.-In an action for a legatee's interest under a will, which gave the
proceeds of the estate to certain persons and their children, and, if any 'of them died
without issue, gave their interest to the living legatees, the burden was on plaintiff to
prove a deceased legatee died without children. Wells v. Margraves (Civ. App.) 164
S. W. 881.

134. Estoppel and walver.-In an action to cancel a stock subscription and recover

money paid thereon, held, that the burden was on defendant to prove the facts relied
on as constituting a waiver of plaintiff's right to recover. Commonwealth Bonding &
Casualty Ins. Co. v. Cator (Civ. App.) 175 S. W. 1074.

136. Administration of estate.-In an action by children against one who purchased
land from the husband, as community administrator, under an agreement to pay to the
children, as part of the consideration, the value of one-half of such community estate,
the burden was on defendant to show that the community property was not more than'
sufficient to pay expenses of administration and community debts. Hales v. Peters (Civ.
App.) 162 S. W.' 386.

139. Fraud and duress.-One suing for fraud inducing the purchase by him of
property has the burden of proving it. Foix v. Moeller (Civ. App.) 159 S. W. 1048.

In an action for damages for the fraudulent interference of a selling agent's prin
cipal whereby the agent was deprived of a commission; it appearing that the princi
pal made a direct bargain with a customer whom the agent had interested, the agent
cannot recover his commission, in the absence of a showing that the purchaser would
have bought without a reduction made by the principal. J. I. Case Threshing Mach.
Co. v, First Nat. Bank (Civ. App.) 160 S. W. 662.

In an action to have a transfer of notes by plaintiff in consideration of corporate
stock declared fraudulent, and to have the notes surrendered, or, in the alternative, for
a. personal judgment against defendant for damages from fraudulent representations
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in inducing plaintiffs to buy the stock, the general rule as to the burden of proof in
fraud cases applies. Newman v. Lyman (Civ. App.) 165 S. W. 136.

Evidence in a suit to recover the amount paid and to cancel a note for the balance
due on a stock subscription contract on the ground of fraudulent representations of de
fendant's agents, held insufficient to sustain plaintiff's burden of showing the fraud.
Commonwealth Bonding & Casualty Ins. Co. v. Barrington (Civ. App.) 180 S. W. 936.

Voluntary conveyance is prima facie void as to existing creditors; burden of proof
resting on donee to establish circumstance that donor had ample means to meet his lia
bilities. Collett v. Houston & T. C. R. Co. (Civ. App.) 18S S. W. 232.

In suit to remove cloud on title, by one claiming under parol gift from a debtor,
against lenders of money to him claiming the rights of mortgagees by subrogation, bur
den was on plaintiff to show her donor's solvency at time of gift only if defendants were
prior creditors of donor. First State Bank & Trust Co. of Abilene v. Walker (Civ. App.)
187 s. W. 724.

One pleading duress in the making of a deed has the burden of proving it.- Burnett
v, Continental State Bank of Alto (Civ. App.) 191 S. W. 172.

Where plaintiff seller irrtrbduced purchase price notes and a mortgage securing them,
defendant buyer had the burden of proving that the sales contract upon which they
were based was obtained by fraud. Varley v. Nichols-Shepard Sales Co. (Civ. App.)
191 s. W. 611.

In action against part owner of property by abandoned wife of other owner for
fraudulently obtaining the entire ownership, that defendant had been her husband's
partner, and that she had trusted him regarding the property since her abandonment,
did not establish a fiduciary relationship, placing upon defendant the burden of proving
his fairness. Baugh v. Houston (Civ. App.) 193 s. W. 242.

.

Where defendant, in action on note given in purchasing acetylene plant, alleged fraud
in inducing him to execute contract, burden was upon him to prove such defense. Os
weld Acetylene Co. v. Darden (Civ. App.) 194 S. W. 1131.

140. Statute of frauds.-One relying upon a parol contract for the sale of land has
the burden to prove the facts, such as change of possession and improvements, that
take the case out of the statute. Page v. Vaughan (Civ. App.) 173 S. W.•541.

141. Garnishment.-In garnishment proceedings on amended judgment which did
not recite notice to judgment debtor of motion to amend, burden was on garnishee to
show there was no notice, which was not satisfied by showing that clerk issued none.
Gerlach Mercantile Co. v. Hughes-Bozarth-Anderson Co. (Civ. App.) 189 s. W. 784.

142. Guardian and ward.-The burden is upon the sureties on a guardian's bond to
clearly establish a defense which would relieve them of liability. Childs v. McGrew (Civ.
App.) 171 S. W. 506.

A surety on the bond of a father who was guardian of his minor children has the
burden of proving that the father was unable to support them himself, so as to be jus

. tified in using their estate in their support. United States Fidelity & Guaranty Co. v.
Hall (Civ. App.) 173 S. W. 892.

143. Homestead.-Proof that plaintiffs in trespass to try title resided on the prem
ises established only a prima facie case as against defendant relying on a mortgage ex

ecuted by husband alone. Parker v. Schrimsher (Civ. App.) 172 S. W. 165.
Where a wife sought to set aside her husband's conveyance of their homestead on

the ground of his insanity, defendant has the burden of proving the amount of the pur
chase price expended by her for necessaries. Rowan v. Hodges (Civ, App.) 175 S. W. 847.

.

W:p.en proper-ty has been impressed with a homestead character it will be presumed
to so continue until its use as such has been discontinued with the intention not to use

it as a home, and the burden of proof rests upon the one asserting the abandonment.
Bogart v. Cowboy State Bank & Trust Co. (Civ, App.) 182 S. W. 678 ..

In suit to set aside a conveyance of land as fraudulent, that the property was a

homestead was a defense, which it rested with defendant to sustain, and only burden
that rested on plaintiff if homestead character was established, was to show that the
homestead had been abandoned. Colgrove v: Falfurrias State Bank (Civ. App.) 192 S.
W.580..

145. Indemnity.-Where in an action on a policy defendant alleged that it had paid
the amount to a garnishee, and in its cross-bill over against the garnishee alleged that
he agreed that, if the defendant was required to pay any part of such amount to plain
tiff, the garnishee would reimburse it, the burden was upon defendant to prove such
promise, in order to entitle it to judgment over against the garnishee. Johnson v. Hall

(Civ. App.) 163 S. W. 399.
To recover of a single guarantor on guaranty against liability by stockholders in

proportion to their holdings, his proportion must be shown: Paddleford v. Wilkinson
(Civ. App.) 194 s. W. 467.

148. I nsur-ance.c--Dnder a policy excepting liability where insured commits suicide,
but not requiring the beneficiary to establish that death was accidental, the presump
tion of law is against suicide and the insurer, defending on that ground, has the burden
of establishing the fact. First Texas State Ins. Co. v. Jiminez (Civ. App.) 163 S. W. 656.

A beneficiary suing on a fraternal benefit certificate has the burden of proving that
the certificate subject to forfeiture for nonpayment 0f dues was in force at the death of
the member. Supreme Lodge of Pathfinder v. Johnson (Civ. App.) 168 S. W. 1010.

In an action against an insurance broker undertaking to keep property insured,
the burden was upon the broker to prove the amount of unpaid premiums, if admissible
in mitigation of damages on the general issue. Diamond v. Duncan (Sup.) 177 s. W.

955, denying rehearing 172 S. W. 1100.
Where an accident policy excepted certain causes, the insurer has the burden of

proving that an accident came within the exceptions. Travelers' Ins. Co. v. Harris
(Civ. App.) 178 s. W. 816.
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In an action on a certificate of benefit insurance, burden of proof was on defend
ant to establish alleged falsity of answer of insured on application as to cause of her
mother's death. Loesch v. Supreme Tribe of Ben Hur (Civ. App.) 190 S. W. 506.

If felonious killing of insured by beneficiary rendered policies void burden to estab
lish such killing rested on insurer, and finding of coroner, or newspaper accounts of
homicide, did not establish· felony, and burden did not 'rest on beneficiary, in her suit

against insurer, to establish her innocence of felonious homicide. New York Life Ins.
Co. v. Veith (Civ. App.) 192 S. W. 605.

In action on a policy of fraternal insurance by beneficiary named, held that pre
sumption would be that deceased stated her correct age in her application for insurance,
and it devolved upon defendant to prove contrary. Collins v. United Brothers of Friend
ship and Sisters of. the Mysterious Ten (Civ. App.) 192 S. W. 800.

In an action on a fraternal benefit certificate in which defense was that insured
committed suicide which rendered certificate void under its terms, death of insured

being established, it devolved upon defendant to show that insured committed sutcide.
Sovereign Camp of Woodmen of the World v. McCulloch (Civ, App.) 192 S. W. 1154.

150. Judgment or order.-Burden to show that there was no service is on party as

sailing judgment for lack of such service as is required by law. Gerlach Mercantile Co.
v. Hughes-Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784.

In suit to foreclose a judgment lien where dormancy of judgment was pleaded be
cause execution was not issued as required by Vernon's Sayles' Ann. Civ. St. 1914, art.
5617, the plaintiff had the burden of proving the vitality of his judgment. Spaulding Mfg.
Co. v. Blankenship (Civ. App.) 191 S. W. 1167.

The burden of proving the vitality of the judgment which plaintiff sought to fore
close was not met by the introduction of the alias execution reciting that the original
was issued within 12 months after judgment as required by art. 5617, where no rea

son was given for not producing the original. Id.

151. Landlord and tenant.-In an action by a tenant on shares 'for damages for
his wrongful eviction, the burden is on the landlord to show that the tenant could have
procured another lease. Bost v. McCrea (Civ. App.) 172 s. W. 561.

A purchaser from a tenant, when sued by the landlord for the value of the crop,
has the burden of proving that the landlord waived his lien for rent and advances.
Adams v. A. A. Paton & Co. (Civ. App.) 173 S. W. 546.

'

152. Libel and slander.-As a privileged communication is one made on an oc
casion and under circumstances that rebut the prima facie inference of malice arising
from the publication of matter prejudicial to the character or reputation of the plain
tiff, the plaintiff in a libel suit has the burden of proving malice in fact. Cobb v. Gar
lington (Civ. App.) 193 S. W. 463.

In a libel case the burden is on the defendant to establish the privileged character of
the communication. Id.

154. Malicious prosecution.-In action for malicious prosecution coupled with charge
of false imprisonment, burden is upon defendant to show that imprisonment was law
fuI. Suhre v. Kott (Civ. App.) 193 S. W. 417.

156. Marriage.-While persons seeking to trace their title to land through a mar

riage of the former owner have the burden of proving a marriage, it is presumed that
the marriage was valid, and the burden of proof is upon those contesting its validity.
Adams v. Wm. Cameron & Co. (Clv. App.) 161 s. W. 417.

157. Master and servant In general.-In an action for master's breach of contract, he
has burden of pleading and proving the servant did not attempt to minimize damages by
securing other like employment. Southern Wells Sales Co. v. Eastham (Civ, App.) 181 s.
W.698.

158. Mechanics' lIens.-The assignee of claims of laborers engaged in drilling an

oil well, who after foreclosure asserted a lien under art. 5644, superior to that of an

existing chattel mortgage, had the burden of showing that such a lien was given by
the statute. Barton v. Wichita River Oil Co. (Civ. App.) 187 S. W. 104&

158Y4' Mental incapacity,-The burden rests on parties seeking to set a deed aside for
incapacity of the grantor to show such fact. Milner v. Sims (Civ. App.) 171 S. W. 784.

158Y2' Mistake.-In suit by heirs to recover part of ancestor's land, against party
claiming through successive conveyances from purchaser at a sale on partition, burden
to show that purchaser on partition sale was party to mistake whereby part of an

cestor's land was omitted from pleadings in partition suit was on defendant, who re

lied upon defense of mutual mistake. Darden v. Vanlandingham,. (Civ. App.) 189 S.
W.297.

159. Mortgages.-In suit to remove cloud on title, by one claiming under parol gift
from a debtor, against lenders of money to him claiming the rights of mortgagees by
subrogation, burden was on defendants to show they were prior creditors of the donor.
First State Bank & Trust Co. of Abilene v. Walker (Civ. App.) 187 S. W. 724.

The grantor in a deed of trust who sues to set aslde a sale made by the trustee has
the burden of 'provtng. that the trustee abused his discretion, acted unfairly, or took un

due advantage of him. Zeiss v. First State Bank (Civ. App.) 189 S. W. 524.
One alleging that a deed is a mortgage has the burden of proving it. De Shazo v.

Eubank (Civ. App.) 191 S; W. 369.

160. Ordinance.-Where a jitney owner charged with violating an ordinance by oper
ating a jitney without a license complains that requirements of the ordinance that he
pay a license fee and give bond amount to a prohibition, the burden is on him to es
tablish his contention. Ex parte Bogle (Cr. App.) 179 S. W. 1193.
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162. Notice.-As against a creditor whose lien has been fixed on land by legal pro
cess, the holder of an unrecorded deed from the debtor is bound to prove notice of his
rights to the creditor before the attachment of the lien. Rule v. Richards (Civ. App.)
159 s. W. 386,.

As between the holder of an unrecorded deed and a judgment creditor, of the grantor;
who has abstracted his judgment on the records of the county in which the land is sit
uated, the burden is on the holder of the unrecorded conveyance to show notice to the
judgment creditor at the time of the registration of his judgment. Bowles v. Belt (Civ.
App.) 159 s. W. 885. \

The custom of a railroad company to allow persons to enter its trains to assist pas
sengers excuses plaintiff, in jumping from the train after it started, from showing notice
to the company of his intent to alight. Ft. Worth & D. C. Ry. Co. v. Allen (Civ. App.)
179 s. W. 62.

A vendor, asserting that a mortgagee of the purchaser was charged with notice of his
vendor's lien notes, has the burden of proving notice. Anderson v. Farmer (Civ. App.)
189 s. W. 508.

162V2' Novation.-Where notes are taken for a precedent 'debt, it will not be pre
sumed that they are taken as a novation, and the burden is on the party asserting it.
Rushing v. Citizens' Nat. Bank of Plainview (Tex. Civ. App.) 162 s. W. 460.

166. PaMnership.-On accountlng between partners, where the books had been in
correctly kept, so that it was impossible to determine in what proportion partnership
and personal funds had been commingled by defendant, it became incumbent upon him to
show the amount of credit to which he was entitled. Navarro v. Lamana (Clv. App.)'
179 S. W. 922.

In an action for an accounting in respect to a general partnership, wherein defend
ant derriad the existence of such partnership, the burden of proof wae on plaintiff. Hall
v, Ray (Ctv, App.) 179 s. W. 1135.

In a broker's action for commissions for the sale of land, held, that the burden of
showing that the partnership of the defendants had been dissolved before the sale was
made was upon the defendants. Wick v. McLennan (Civ. App.) 186 s. W. 847.

167. Payment.-Burden of proving payment of note sued on held on defendant.
Brunson v. Dawson State Bank (Civ. App.) 175 S. W. 438.

In a suit to recover the sum paid to the defendant loan society under an agreement
for a loan, plaintiff had the burden of proving that he was entitled to the relief sought.
National Equitable Soc. of Belton v. Dunnington (Civ. App.) 184 s. W. 590.

168. Agency and authority.-In an action for a debt which defendants claimed they
had paid to plafrrtiff=s agent, defendants have the burden of proving the agency of the
one to whom they paid the debt. Bray-Robinson-Curry Woolen Mills v. W. F. Walker &
Son (Civ. App.) 165 s. W. 107.

Burden of proof of authority of agent to incur the debt represented by the draft in
suit held to be on plaintiff bank. Curnmer Mfg. Co. of Texas v. First Nat. Bank of Cen
ter (Civ. App.) 173 S. W. '536.

In an action against a wife, based on transactions with her deceased husband, plain
tiff had the burden of proving ratification and affirmance pleaded in avoidance of her de
fense that her husband was insane. Smith v. Guerre (Civ. App.) 175 s. W. 1093.

One who lends money on corporation credit to its agent has the burden of proving
that the agent was authorized to borrow for the corporation. Planters' Cotton Oil Co.
v. Guaranty State Bank of Mertens (Civ. App.) 188 S. W. 38.

Party dealing with agent is bound to ,ascertain, not only fact of agency, but ex

tent of powers, and if either is controverted, the burden is on him to establish it. Over
ton v. First Texas State Ins. Co. (Civ. App.) 189 S. W. 514.

In an action against a railroad to recover for groceries furnished defendant's section
hands and laborers pursuant to an alleged agreement with defendant's section foreman
that defendant would be responsible, burden of proof was upon plaintiff to show right
to recover. Texas & P. Ry. Co. v. Lucas (Civ. App.) 190 s. W. !SOO.

Persons dealing with an agent have the burden of showing his authority. Rlsh
worth v. Moss (Clv. App.) 191 s. W. 843.

Persons dealing with an assumed agent have the burden of proving agency. Id.

169. Principal and surety.-The surety of a building contractor has the burden of

proving, as against the owner of the building, that there have been material alterations
in the contract which released its liability. 'Grant v. Alfalfa Lumber Co. (Civ. ApP.) 177
S. W. 536.

The burden is on the surety of a subcontractor to prove that the contractor did not
act in good faith in completing the work, -nod what the reasonable cost of such comple
tion should be. American Const. Co. v. Kleinie (Civ. App.) 177 S. W. 1176.

In action against surety on note, it was incumbent on defendant to prove 'defense
that it 'was agreed between his principal and the payee that a second note, executed by
his principal, was given to and accepted by the payee in discharge' of the original note.
Jackson v. Horne Nat. Bank of Baird (Civ. App.) 185 S. W. 893.

170. Title and ownership.-In a suit to remove a cloud on title, plaintiff, having pur
chased the land, taken possession and paid vendors' lien notes and made valuable im

provements, held entitled to the vacation of a title emanating from G. to defendant at
a time when plaintiff was in possession,. in the absence of evidence showing any title to
the property in G. or connecting him with plaintiff's title. Turner v. Cunningham (Civ.
App.) 158 s. W. 176.' ,

In trespass to try title, oral licensee of a party who took possession without right or

title held to have the burden of showing that its licensor acquired title by limitation.
Rio Grande & E. P. R. Co. v. Kinkel (Civ. App.) 158 S. W. 214.

'

Where, in trespass to try. title, plaintiff alleged as title, and especially pleaded, cer-
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tain assignments of a headright certificate, the burden was on him to prove such assign
ments. McCullough v. Randall (Civ. App.) 158 S. W. 219.

In trespass to try title, plaintiff must establish prima facie his title and right to re

cover, before the defendant is required to make any defense. Childress v. Robinson
(Civ. App.) 161 S. W. 78.

Where though in trespass to try title, there was evidence that both ·parties claimed
under M. as a common source of title, who was not shown to have had any title, defend
ant also showed the acquisition by him of the interests of the heirs of a person admitted
to have had title, burden held to be on plaintiff to show that M. acquired the equitable
title from such person. McBride v. Loomis (Civ. App.) 170 S. W. 825.

In trespass to try title involving a boundary dispute, proof of possessory title, though
it made a prima facie case, held not to change burden of proof, and upon introduction of
evidence in rebuttal the burden was on' plaintiff to prove a legal title. .T. D. Fields &
Co. v. Allison (Civ. App.) 171 S. W. 274.

In trespass to trv title, where defendant has shown title to the land by: a regular
chain of transfers, plaintiffs who attack such title have the burden of proof. Ragley
McWilliams Lumber Co. v. Davidson (Civ. App.) 178 S. W. 785.

In trespass to try title by cotenants against the grantee of their cotenant, after

plaintiffs connected their title with the agreed common source, the burden shifted to the
grantee to show that plaintiffs' title had been parted with or lost. Broom v. Pearson

(Civ. App.) 180 S. W. 895.
Plaintiff, in a suit against a railroad for the killing of mules, was required to show,

by a preponderance of the testimony, that he owned them when they were killed. Texas
& N. O. R. Co. v. Turner (Civ. App.) 182 S. W. 357.

The burden held to be on plaintiffs to prove an alleged equitable title from one of de
fendants, and that the defendant grantees had notice or did not pay value. Dewees
v. Nicholson (Civ. App.). 182 S. W. 396.

Where in trespass to try title defendant shows possession of title deeds and the land
in suit at the date of plaintiff's deeds to the same land, the burden of proof is on plain
tiff to show want of mental capacity of grantor. Wentzell v. Chester' (Civ. App.) 189 S.
W.304.

Where in trespass to try title defendant shows possession of title deeds and' the land
in suit at the date of plaintiff's deed to the same land, the burden of proof is on plain
tiff to show nondelivery of defendant's deeds. Id.

Plaintiff, claiming under a sheriff's deed in which the description was insufficient
without aid of extrinsic evidence, had the burden of offering such proof. Leal v.· Moglia
(Civ. App.) 192 S. W. 112lo

One holding the equitable title to real estate has the burden of showing that his title
is superior to the legal title. Huling v. Moore (Civ. App.) 194 S. W. 188.

In suit on improvement certificate indorsed in blank by original holder, brought by
city for benefit of such holder, burden of proof was on plaintiff to establish ownership
of certificate at time of institution of suit. Kernagan v. City of Ft. Worth (Civ. App.)
194 S. W. 626.

In a suit on improvement certificate, brought by city for benefit of original holder,
evidence held not to discharge burden of proof on plaintiff to show ownership of certifi
cate. Id.

In action to recover deposit in defendant bank for credit of proposed bank, defend
ant has burden of proving that such proposed bank, or its stockholders, were not entitled
to fund in preference to depositor, where defendant's cashier had recognized such fund
as belonging to the proposed corporation. Cozart v. Western Nat. Bank of Ft. Worth .

(Civ. App.) 194 S. W. 644.

173. Reformation of instruments.-In order to reform a contract, platntiff must show
the exact form to which the contract should be brought. Wright v. Bott (Civ. App.) 163
S. W. 360.

In an action to reform an insurance policy, the evidence must be clear and convinc
ing to overcome the presumption that the policy embodies the real intention of the par
ties; Western Assur. Co. v. Hillyer-Deutsch-.Turratt Co. (Civ. App.) 167 S. W. 816.

The burden is on the grantor to prove that the excess of land conveyed over that in
tended was such that a court of equity would correct it, if made by mutual mistake.
Seureau v. Frazer (Civ. App.) 189 s .. W. 1003.

174. Release.-In a suit to be relieved from liability on a judgment because of the
release of the principal obligors on the note sued on, the burden is on the complainants
to show the release. Price v. Logue (Civ. App.) 164 S. W. 1048.

176. Sales.-Where plaintiff seller introduced purchase price notes and a mortgage
securing them, defendant buyer had the burden of' proving that the sales contract was

breached by plaintiff. Varley v. Nichols-Shepard Sales Co. (Civ. App.) 191 s. W. 61lo

178. Set-off and counterclaim.-In an action to foreclose vendor's lien notes, a plea
in reconvention or cross-bill is i1;1 substance an independent suit, and, where no proof is
offered therein, the proper practice is to dismiss it for want of prosecution. Swift v.

Beemer (Civ. App.) 160 S. W. 989.

179. Sheriffs and constables.c-Tn an action against a sher-iff for damages for failure
to record an attachment lien, plaintiff held to have the burden of showing he lost his lien
thereby. Neville v. Miller (Civ. App.) 171 S. W. 1109.

181. Taxes and taxation.-In suit to enjoin collection of school tax for failure to give
notice of election, as required by Acts 31st Leg. c. 12, § 1, amending Acts 29th Leg. c.

124, § '58, burden held on defendants to show that all or a SUbstantial majority of the
qualified voters had actual knowledge of the election. Cochran v. Kennon (Civ, App.)
161 S. W. 67.

Where no notice of a school tax election was posted, the burden was on the collec
tor in a suit to restrain collection of the tax to show that such a majority of the voters
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had actual notice as to preclude the idea that the result would have been affected by no

tice. Howard v. Oliver (Civ. App.) 170 S. W. 261.

184. Conversion of property.-Seller suing a compress company for its conversion of
cotton which it was to weigh as a basis of settlement with the buyer had the burden of
proof. Shippers' Compress & Warehouse Co. v. Cumby Mercantile & Lumber Co. (Civ,
App.) 172 s. W. 744.

In an action on a note, defendants, whose pleadings raised the issue that plaintiff
had failed to account for certain collateral, and sought relief to the extent of the value
thereof, had the burden of showing the value of the securities not accounted for. First
State Bank of Amarillo v. Cooper (Civ. App.) 179 S. W. 295.

186. Usury.-The burden of proving usury in notes is upon defendants. Rushing v.
Citizens' Nat. Bank of Plainview (Civ. App.) 162 S. W. 460.

Defendants admitting execution of vendor's lien notes sought to be foreclosed held
to have burden of establishing usurious transaction pleaded as defense. Wedgworth v.
Smith (Civ. App.) 178 S. W. 641.

187. Vendor and purchaser.-In an action to redeem land by a wife, to whom her
husband voluntarily conveyed subject to the vendor's lien, where plaintiff specifically
pleaded her title and rights, burden was on her to allege and prove all necessary facts
to establish them, among which was that a rescission had not been declared by the

vendor, etc. Collett v. Houston & T. C. R. Co. (Civ. App.) 186 S. W. 232.

188. Venue.-Since art. 1830 provides for bringing suit in county where defendant
resides, except in specified cases, plaintiff has burden 0f showing that his right to sue in
another county comes within exception. Graves v. McCollum & Lewis (Clv, App.) 193 S.
W.217.

190. Water courses and water supply.-Defendants setting up prescriptive title
against other riparian owners had the burden of showing which part of .the fiow of the
stream they were claiming during the prescriptive period. Martin, v. Burr (Civ. App.)
171 S. W. 1044.

In mandatory injunction against irrigation company,' held that burden was on plain
tiff to establish, not only that his lands were riparian, but that there was water in the
stream to which he was lawfully entitled. Toyah Valley Irr. Co. v. Winston (Civ. App.)
174 S. W. 677.

191. Negllg,ence-lnJurles to person In general.-Neither an alleged negligent act or
omission nor the causal connection between it and the injury can be presumed, but the
burden is on plaintiff to prove it. International & G. N. Ry. Co. v. Matthews Bros. (Civ,
App.) 158 s. W. 1048.

Negligence of the master must not only be shown, but must be shown by affirmative
evidence to have been the proximate cause of the injury. Sherman Oil Mill v. Neff (Civ.
App.) 159 s. W. 137.

While a railroad company, must exercise a high degree of care to furnish suitable'
cars and platforms, it is not an insurer in this respect, and one injured upon a car plat
form has the burden of proving the company's negligence. Gulf, C. & S. F. Ry, Co. v,
Davis (Civ. App.) 161 S. W. 932.

The burden is upon the master to show that he discharged his duty to warn a minor
servant. Lawson v. Hamilton Compress Co. (Civ. App.) 162 S. W. 1023.

In an action against a cotton oil company for the death of a servant caused by
cotton seed hulls falling upon him and smothering him, the burden was upon plaintiff
to prove his allegation that defendant failed to warn the servant as to the danger inci-
dental to the work. Industrial Cotton Oil Co; v. Lial (Civ. App.) 164 S. W. 40.

'

In an action for death from falling down an elevator shaft, the burden of proof is on

plaintiff to show with reasonable certainty how the accident occurred. Bock v. Fell
man Dry Goods Co. (Civ. App.) 173 s. W. 582.

One suing for the death of a freight brakeman run over by a passenger train has the
burden of proving the negligence of the freight conductor in failing to discover decedent
on the track. Southern Kansas Ry. Co. of Texas v. Barnes (Civ. App.) 173 S. W. 880.

Passenger suing for a personal injury must show actionable negligence. Beaty v.

Missouri, K. & T. Ry. Co. of Texas (Civ, App.) 175 S. W. 450.
In a servant's action for injury, negligence must be shown by affirmative proof, and

it must further appear that such negligence was the proximate cause of the injury.
]Missouri, K. & T. RY.'Co. of Texas v. Robeson (Civ. App.) 178 S. W. 862.

Where specific acts of negligence are relied upon the plaintiff has the burden of prov
ing such speciflc acts. Dowdy v. Southern Traction Co. (Civ. App.) 184 S. W. 687.

In a widow's action against a railroad for death of its servant, plaintiff has burden
to prove road's negligence, and that it caused her husband's death. Galveston, H. & S.
A. Ry. Co. v. Fred (Civ. App.) 185 S. W. 896.

Under federal Employers' Liability Act, negligence on part of the carrier, its officers
or agents, must be shown by the injured employe. Panhandle & S. F. Ry, Co. v. Fitts

(Civ. App.) 188 s. W. 528.
.

Where a child was struck in a manner not accounted for while crossing track, the
burden of proving negligence of the company was on plaintiff. Kansas City, M. & O.

Ry, Co. of Texas v. Starr (Civ. App.) 194 s. W. 637.
In a servant's action for injuries caused by the fall of a stack of kegs, the burden

is upon him to show the actionable negligence on the employer's part pleaded. San An

tonio Brewing Ass'n v. Sievert (Civ. App.) 194 s. W. 989.

192. -- Proximate cause of Injury.-In a suit for injuries resulting in death, the

plaintiff must show that the injuries were the proximate cause of the death. Texas
Traction Co. v. Nenney (Civ, App.) 178 s. W. 797. '

In a servant's action for injury, negligence must be shown by affirmative proof, and

it must further appear that such negligence was the proximate cause of the' injury.
Missouri, K. & T. Ry. Co. of Texas v. Robeson (Civ. App.) 178 s. W. 862.

.
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Where a servant alleged injuries due to rigidity in the trucks of a freight car on

which he was working, which caused the car to leave the rails twice within a few min
utes it was unnecessary for him to show the cause of the defect. Galveston, H. & S. A.
Ry. Co. v. Webb (Civ. App.) 182 S. W. 424.

Where plaintiffs pleaded that their goods were burned in defendants' warehouse, the
burden is on them to prove that the fire was caused by the warehouseman's negligence.
Thornton v. Daniel (Civ. App.) 185 s. W. 585.

When one seeks to recover damages from negligence, it is incumbent on him to es

tablish not only the negligence alleged, but also that it caused the injury. Atchison, T.
& S. F. nv, Co. v. Smith (Civ. App.) 190 S. W. 761.

In an employes action for injuries, the burden was on plaintiff to show, not only
that defendant was guilty of negligence, but that its negligence was the proximate cause

of the injury. Hattaway v. Planters' Cotton Oil Co. (Civ, App.) 194 S. W. 1119.

194. -- Assumption of risk.-Where a servant's injury was caused by the negli
gence of the foreman, the burden is upon the master to show that the servant assumed
the risk. Missouri, K. & T. Ry, Co. of Texas v. Scott (Civ. App.) 160 s. W. 432.

The burden is on employer to show defense of assumption of risk. Barnhart v. Kan
sas City; M. & O. Ry. Co. of Texas (Sup.) 184 s. W. 176.

195. -- Contributory negliigence.-The burden of proving the servant's contribu
tory negligence is on the defendant. Peden Iron & Steel Co. v. Jaimes (Civ. App.) 162
s. W. 965.

In an action by a servant for an injury, the burden is upon the defendant to prove
contributory negligence. 'Galveston, H. & S. A. Ry. Co. v. Chojnacky (Civ. App.) 163 S.
W.1011.

Where plaintiff's evidence did not raise a suspicion of contributory negligence, the
burden of proving such negligence was on defendant. Galveston, H. & S. A. Ry. Co. v.

Linney (Civ. App.) 163 s. W. 1035.
In a personal injury case, wherein plaintiff's evidence raised the question of contrib

utory negligence, it was error to place the burden on defendant to show it. Texas Trac
tion Co. v. Wiley (Civ. App.) 164 S. W. 1028.

In an action for the wrongful death of a servant, where defendant pleaded contribu
tory negligence, the fact that some of the evidence of contributory negligence was intro
duced by plaintiffs did not alter the rule casting the burden of proof on defendant.
Texas Power & Light Co. v. Bird (Crv. App.) 165 S. W. 8.

In an action for wrongful death of one run down at a crossing, the burden of estab
lishing deceased's contributory negligence is upon the railroad company, and does not
shift upon its establishing a prima facie case. Galveston, H. & S. A. Ry, Co. v. Penning
ton (Civ. App.) 166 S. W. 464.

The burden of proving contributory negligence of a pas senger sustaining a personal
injury while alighting rests on the carrier. Galveston, H. & S. A. Ry, Co. v. Brassell

(Civ. App.) 173 s. W. 522.
Where a person on a track was run over from failure of trainmen to keep a look

out, the company, to escape liability, must show that his negligence proximately caused
the accident. St. Louis Southwestern Ry, Co. of Texas v. Watts (Civ. App.) 173 s. W.
909.

When undisputed evidence establishes prima facie contributory negligence on the
part of one killed at a railroad crossing, the burden of proof is upon the plaintiffs to show
facts justifying an inference of freedom from negligence. Hovey v. Sanders (Civ. App.)
174 s. W. 1025.

_

In a suit for injuries received at a railroad crossing, burden of proof to show con

tributory negligence of plaintiff held on defendant, except where prima facie established
by plaintiffs' proof or pleadings. Id.

Passenger suing for a personal injury must show freedom from contributory negli
gence. Beaty v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 175 s. W. 450.

Where plaintiffs averred that their minor son was asleep at a point dangerously near

defendant's tracks when killed, they had the burden of proving that he was not guilty
of contributory negligence in being in that place of danger when struck. Gulf, C. & S. F.
Ry. Co. v. Prazak (Civ. App.) 181 s. W. 711.

In action for injuries received by plaintiff, a minor, when he exploded powder stolen
from defendant's quarry, the pleadings held to put in issue the question of his contribu
tory negligence, so that the burden of showing freedom therefrom was on plaintiff. Dud
ley & Orr v. Hawkins (Civ. App.) 183 S. W. 776.

The burden of proving alleged contributory negligence on the part of a pedestrian
struck by defendant railroad's locomotive is upon the railroad. Ft. Worth & D. C. Ry.
Co. v. Houston (Civ, App.) 185 S. W. 919.

In an action for injuries caused by defendant's street car striking plaintiff's auto
mobile, where only act of negligence charged was discovered peril, burden of proof was

on plaintiff to establish that employes actually had knowledge of plaintiff's peril and
that they did not exercise reasonable care. Jacobe v. Houston Electric Co. (Civ. App.)
187 s. W. 247.

In action for injuries at railroad crossing, there being nothing in plaintiff's pleadings
to indicate that he was negligent, and nothing in his evidence to suggest it, the burden
is on defendant to prove contributory negligence. Kansas City, M. & O. Ry, Co. of Texas
v. Durrett (Civ. App.) 187 s. W. 427.

Where a child was struck in a manner not accounted for while crossing track, the
burden of proving contributory negligence was on the company. Kansas City, M. & O.
Ry. Co. of Texas v. Starr (Civ. App.) 194 s. W. 637.

198. -- Carriage of goods and live stock.-When an extraordiriary delay in the
transportation of a' shipment of live stock is sought to be excused by the carrier on the
ground of unusual congestion, the carrier has the burden of proof to show every fact
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essential to the validity of its excuse. Atchison, T. & S. F. Ry, Co. v. Word (Civ. App.)
159 S. W. 375.

The burden is on a passenger to show that personal effects taken by the passenger
into the coach and not checked as baggage were lost by the carrier's negligence. Mis
souri, K. & T. Ry. Co. v. Kirkpatrick (Civ. App.) 165 S. W. 500.

Where a shipper of live stock, required by the contract to accompany it, was not
afforded an opportunity to do so, the rule that the burden of proof rested on him to
show which of the connecting carriers inflicted the injury to the stock complained of
did not apply. Texas & P. Ry, Co. v. Tomlinson (Civ. App.) 166 S. W. 446.

Where a carrier of live stock contracted to transport it to designated stockyards,
but proceeded to take the stock by a belt line railway, the belt line was but an agency
of the carrier, and the shipper, suing for injuries to stock, did not have the, burden of
proving which carrier inflicted the injuries. Id.

Where cattle delivered in good condition for transit reached their destination after
delay in an injured condition, the burden is on the railroad to excuse the delay to es

cape liability. Rodgers v. Texas & P. Ry. Co. (Clv. App.) 172 S. W. 1117.
A shipper can recove-r damages for injuries to horses during shipment, notwith

standing his failure to prove the manner and place in which the injuries were received.
Southern Pac, Co. v. W. T. Meadors & Co. (Civ. App.) 176 S. W. 882.

A shipper of cotton must, to establish a negligent delay in transportation, show that
the delay was not due to a delay authorized to compress the cotton. Stevens & Russell
v. St. Louis Southwestern Ry, Co. (Civ. App.) 178 S. W. 810.

In an action to recover the value of hogs which died of cholera during shipment,
plaintiff, having averred that the cars furnished were not clean as required 'by rule 31
of the State Sanitary Stock Commission, has the burden of proving that allegation.
Clampitt v. St. Louis Southwestern Ry. Co. of 'I'exa.s (Civ, App.) 185 S. W. 342.

The carrier has the burden of proof on its defense that damage to freight was caus
ed by an unprecedented flood. St. Louis Southwestern Ry. Co'. of Texas v. Hughston
Grain Co. (Civ. App.) 186 S. W. 429'.

On a shipment of cattle, where shipper accompanies them, and, under the special
contract, assumes specific duty to care for them, if the cattle are injured by lack of
feed and water, -the burden is upon shipper to show negligence. Ft. Worth & D. e.
Ry. Co. v. Allen (Civ. App.) 189 S. W. 765.

In action for negligent carriage of cattle, where defendant pleaded and proved that
plaintiffs' contract gave them special charge of the cattle in transportation, the burden
was on plaintiffs 'to exonerate themselves for any negligence, effecting injury to the
cattle. Kansas City, M. & O. Ry. Co. of Texas v. James (Civ. App.) 190 S. W. 1136.

Where defendant railroad proved plainUff delivered mare to it in damaged condition,
burden then rested upon plaintiff to show defendants' negligence. Jones v. Galveston,
H. & S. A. nv. Co. (Civ. App.) 193 S. W. 373.

199. -- Negligent fires.-In an action for the firing of plaintiff's barn from a

spark from defendant's engine, plaintiff has the burden of proof and the refusal of a

charge so stating is error. Texas Midland R. R. v. Ray (Civ. App.) 168 S. W. 1013.
Where fire was shown to have escaped from one of defendant's locomotives, burden

was on defendant to show that its communication to- plaintiff's property was not result
of lack of care on part of its employes in charge of locomotive. St. Louis Southwestern
Ry. Co. of Texas v. Wood (Civ. App.) 192 S. W. 812.

200. -- Killing or injuring live stock.-Where plainUffs' horse was killed by de
fendant railroad company at a point within the switch limits of a town, plaintiffs could
not recover without proof that defendant was negligent and that such negligence was

the proximate cause of the death. International & G. N. Ry, Co. v. Matthews Bros.

(Civ. App.) 158 S. W. 1048.-
'

In an action for killing plaintiff's mule, the burden was on plaintiff both to estab
lish negligence and to show that such negligence was the proximate cause of the acci
dent. Chicago, R. 1. & G. Ry. Co. v. O'Dell (Civ. App.) 1601 S. W. 1098.

In an action against a railroad for injuries to stock driven on its right of way,
plaintiff held to have the burden of showing that the trainmen saw the stock, and
realized its peril in time to stop or slacken the tra.in before collision. Irving v. Texas
& P. Ry. Co. (Civ. App.) 164 S. W. 910, affirming judgment on rehearing 157 S. W. 752.

Where a horse -was killed upon the r-ight of way, it is presumed that defendant's
train ran him down, and it has the burden of proving that the train was owned and
operated by another company. Chicago, R. .1. & G. By. Co. v. Porter (Civ. App.) 166
S. W. 37.

The burden is on the owner to show negligence by the trainmen resulting in injury
to stock on the track, and not on the railroad to show exoneration. Internattonal &
G. N. Ry. Co. v. Leuschner (Civ. App.) 166 S. W. 416.

One suing a railroad company for injuries to an an-imal on the right of way has the
burden of proving that the animal was struck by a train. St. Louis Southwestern Ry,
Co. of ,Texas v. Tabb (Civ. App.) 168 S. W. 866.

In an action for killing a mule, held, that the burden was on defendant to prove
that the place where the mule went upon the right of way was within the necessary
switch and depot limits, where a fence was not required. St. Louis, B. & M. Ry. Co.
v. Knowles (Civ. App.) 171 S. W. 245.

PlainUff, whose horse was killed in a town where defendant's railroad was not re

quired to fence, held to have the burden of proof as to negligence. Missouri, K, & T.
Ry. Co. of Texas v. Long (Civ. App.) 174 S. W. 329.

In view of art. 6603, held that, on showing that animals were within defendant's
switchyards when killed, defendant had burden of establishing that it was not permitted
by law to fence at that point. St. Louis, B. & M. Ry, Co. v. Dawson (Civ. App.) 174
S. W. 850.

In an action for damages for a horse killed by defendant's engine, the burden was

on defendant to show that it could not fence its track at the point where the injury
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occurred, even though within the switch limits. Houston & T. C. Ry. Co. v. Holbert
(Civ. App.) 182 S. W. 1180.

Whe.re there was nothing to show that defendant railroad could not have fenced its
tracks at point where plaintiff's horse was killed, though within its switch limits, with
out inconveniencing the public, it was unnecessary for plaintiff to show negligence to
recover; the mere killing being enough. Id.

In action against railroad company for killing of stock, burden is on the company,
place of accident not being fenced, to show that it was not permitted by law to fence
such place, or that to do so would endanger train operatives or inconvenience public.
Ft. Worth & D. C. Ry. Co. v. Decatur Cotton Seed Oil Co. (Civ. App.) 193 s. W. 392 .

. 201. -- Injuries to third persons by acts of servants and Independent contractors.
-Although proof that automobile causing injury is being driven by servant raises in
ference that driver was engaged in master's business, burden of proof as matter of law
remains upon plaintiff to establish material a.llega.tions upon which right of recovery
rests. Gordon v. 'I'exa.s & Pacific Mercantile & Mfg. Co. (Civ. App.) 190 S. W. 748.

In an owner's suit for destruction of his oil barge by fire, where the person was shown
whose negligence in carrying a lighted lantern near the oil caused the fire, the burden
was on plaintiff to show that such person was .defendant's servant acting within the
scope of his employment in going upon the barge with the lighted lantern. Texas Co. v.

Charles Ol.arke & Co. (Tex. Civ, App.) 182 s. W. 351.

V. Sufficiency Of Evidence to Su.staitn Burden of Proof in First Instance

202. Prima facie case.-In action for damages for nicks put in diamond by defend

ants, evidence held sufficient to make prima facie case that diamond was damaged
while in possession of defendants. Joy v. Crawford (Civ. App.) 154 s. W. 357.

Proof in a suit on a forfeited bail bond that one had received a letter from the

principal stating that he was sick, but expressing willingness to come to trial, and that
for two years the principal had not been heard from, did not present the issue of his
death. Heiman v. State, 70 Gr. R. 480, 158 S. W. 276.

Where the petition, which alleged that defendant indorsed the notes sued on, was

supported indisputably by the evidence and there was nothing' in the pleadings or the
evidence that would justify the court in refusing to render judgment on the prima
facie case thus made, it was error for: the court not to give judgment against the in
dorser. Henderson v. Wilkinson (Civ. App.) 159 S. W. 1045.

An instruction that if plaintiff's evidence showed that defendant's engines had caus

ed the fire in question by the emission of sparks, such proof made a prima facie case

of negligence, sustaining a recovery unless rebutted by evidence that the engine was

properly equipped with approved spark arresters, etc., held proper. Roman v. St. Louis
Southwestern nv. Co. (Civ. App.) 160 S. W. 431.

A broker's evidence that he made the contracts held to establish a prima facie case

without proof by each of the purchasers. E. R. & D. C. Kolp v. Brazer (Civ. App.) 161
s. W. 899.

Where, in an action for delay in the transportation of cattle for sale at stock mar

kets, market reports covering the time involved were received in evidence without ob
jection, and the shipper testified to the classes and condition of the cattle in the sev

eral . shipments, and gave market prices at several periods, stating that the shipments
would be included in the range of such prices, a prima facie case of market values was

shown. St. Louis, S. F. & T. Ry. Co. v. Armstrong (Civ. App.) 166 s. W. 366.
Proof that sparks escaped from a railroad engine and destroyed property by fire

establtshed a prima facie case of actionable negligence of the railroad company, and
to escape liability it must show that the engine was equipped with proper spark ar

resters, and that the same were in good repair, and that the company exercised reason

able care to keep the same in good repair. Texas & N. O. R. Co. v. Gook (Civ. App.)
1'67 S. W. 158.

.

Platntirr's testimony that her fall was caused by a sudden lurch of the street car,
after it had slowed down for a stop at the street crossing, and while she was proceed
ing to get off, is sufficient, prima facie, to support a finding of negligence, in the absence
of evidence as to the jerk being usual or unusual. Cleburne St. Ry. Co. v. Barnes
(Civ. App.) 168 S. W. 991.

A municipal ordinance, or a regulation passed by a quasi municipal corporation as a'
school board, is prima facie valid. Zucht v. San Antonio School Board (Civ. App.) 170
S·. W. 840.

Proof of a subscription and a valid call upon stockholders makes out a prima facie
case in an action to reCOVeT on stock subscriptions. Rich v. Park (C'iv. App.) 177 S. W.
184.

.

-

In suit by heirs to recover land from one party, who took title from purchaser at
partition sale, partition proceedings having included only part of ancestor's lands, proof
'of heirshin established plaintiff's prima facie right of recovery to extent Of land not in
volved in partition suit. Darden v . Vanlandingham (Civ. App.) 1891 S. W. 297.

A deed conveying lands bounded by courses and distances and testimony as to a

calculation of the acreage thereby embraced is prima facie sufficient to establish the
quantity conveyed. Seureau v. Frazer, (Civ. App.) .189 s. W. 1003.

In suit by wife, grantee of husband's lands, to restrain sale under execution by
creditor of husband, wife's deed, executed before creditor secured judgment, makes
prima facie case in her favor. Stolte v. Karren (Civ. App.) 191 s. W. 6001.

Possession of unlocated land certificates is prima facie evidence of ownershIp. Hul-
ing v. Moore (Civ. App.) 194 S·. W. 188.

.

Under Ft .. Worth City Charter, c. 14, §§ 7, 8, 10, 15, in suit on improvement certifi
cate, recitlng that legal prereqUisites, etc., had been complied with, such recital was at
most prima facie proof of performance by city of essential steps to fix lien upon abut-
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ting property, and when other evidence tended strongly to show that no steps were
taken, prima facie effect of such recital was overcome. Kernagan v. City of Ft. Worth
(Civ. App.) 194 S. W. 626.

Defendant could not rebut prima facie case of negligence arising where cotton was
set afire. by locomotive, by showing use of approved spark arrester and care in op
erating engine, without showing care to lceep arrester in working order. Nussbaum &
Scharff v. Trinity & B. V. Ry. Co. (Bup.) 194 S. W. 1099.

VI. Genera; Rules as to Weight and SujJioiency of Evidence

203. Weight and conclusiveness In general.-Where plaintiff alleged that the explo
sion causing her injury was due to excessive steam pressure of the locomotive which
exploded, and that such pressure was created by defendant's negligence, the burden
was on her to prove this allegation by facts rather than by mere speculation. McGraw
v: Galveston, H. & 8'. A. Ry. Co. (Civ. App.) 182 S. W. 417.

An injured servant need not prove "with reasonable certatntv" that his condition
resulted from the heat of a furnace in which he alleged he worked with resultant in
jury. Consolidated Kansas City Smelting & Refining Co. v, Dill (Civ. App.) 188 S. W.
439.

205. Positive and negative evldence.-Testimony of witnesses that they did not hear
the bell' on an engine has probative force, provided they were so situated that in the
ordinary course of events they would have heard the bell had it been rung. Paris & G.
N. R. Co. v. Lackey (Civ. App.) 171 S. W. 540.

Although there are cases in which negative testimony might sustain verdict against
positive testimony, yet in such cases not only must comparative credibility of witnesses
be placed in balance, but there must be something by which the means of knowledge
can be weighed. Hornbeck v. Barker (Civ. App.) 192 S. W. 276.

-

206. Circumstantial ev ldence.--vf'he existence of undue influence may be established
by circumstantial testimony as to the condition of testator's mind, surroundings attend
ing the execution of the will, the opportunity for the exertion of undue, influence, the
confidential relations between testator and beneficiary, and the unnatural character of
the will (Civ. App.) Holt v. Guerguin, 156 8'. W. 581, judgment reversed 106 Tex. 185,
163 S. W. 10, 50 L. R. A. (N. S.) 1136.

Agency may be established by circumstantial evidence, Sargent v. Barnes (Civ.
App.) 159- S. W. 366.

Circumstantial evidence is sufficient to justify setting aside a will for undue influ
ence only when all the circumstances produce in the ordinary mind a reasonable belief
that uridue influence has been exerted in procuring the will. Mayes v. Mayes (Civ.
App.) 159 S. W. 919.

Matters may be proven by circumstantial evidence as well as by direct testimony.
Gulf, C. & S. F. Ry. Go. v. Battle (Clv, App.) 169 S. W. 1048.

That a survey' was merely an office
-

survey may be established by circumstantial
evidence. McSpadden v. Vannerson (Civ. App.) 169 S. W. 10179.

A material fact or issue may be established as well by circumstantial as by direct
evidence. .T. M. Guffey Petroleum Co. v, Dinwiddie (Civ, App.) 182, S. W. 444.

It may be established by circumstances that a person was killed by a train at a.

public crossing through the negligence of the railroad's servants, and that he exercised
due care. Luten v. Missouri, K. & T. Rv, Co. of 'Texas (Civ. App.) 184 S. W. 798.

In a suit on a note, the issue of the plaintiff's bad faith in the purchase of the
note', like the isue of his assignor's fraud in obtaining the note, could be established by
circumstantial evidence. Landon v. Holcomb (Civ. App.) 184 8'. W. 10�.

The fact that a minor, who is claimed to have ratified his previously made con

tract after attaining majority, had knowledge that it was not binding upon him may
be shown by ctrcumatanttal evidence. Fletcher v, A. W. Koch Co. (Civ. App.) 189 S.
W. 501.

207. Credibility of wltnesses.-The jury may disregard testimony of either party or

his witnesses. Blount-Decker Lumber Co. v. Martin (Civ. App.) 190 S. W. 232.
A jury may reject part of a witness' testimonv and believe the rest. Gulf, C. &

S. F. Ry. Co. v. Higginbotham (Civ. App.) 173 S._ W. 482.
_ In a trial of right of property attached in the hands of a tenant and claimed by the
landlord as security, the jury might properly reject the testimony of both tenant and
landlord on ground of interest, and answer, as to a portion of the goods attached, that
the tenant still had possession thereof. Riley v. Hallmark (Civ. App.) 180 S. W. 134.

A juror is not required to believe a witness, although he makes a plain statement of
what is not impossible and is neither impeached nor contradicted by direct evidence,
but may discredit him on account of the manner of testifying and attendant circum
stances. Wichita Falls Traction Co. v. Berry (Civ. App.) 187 S. W. 415.

While a jury is not compelled to accept as true the evidence of corporation's serv

ants because they are such, the jury has no right to disbelieve such evidence for that
reason. Northern Texas Traction 'Go. v. Nicholson (Civ. App.) 188 S. W. 1028.

In action for death of railroad's brakeman, jury were not bound to believe testi

mony of road's conductor, as he was an interested witness. Gulf, C. & S. F. Ry. Co.
v, Cooper (Civ. App.) 191 S. W. 579.

-

Though witness is contradicted, jury has right to pass on his credibility and accept
his version to exclusion of conflicting evidence. Texas & P. Ry, Co. v. Bursey (Civ.
App.) 192 S. W. 809.

In an action for breach of contract between plaintiff and defendant for the joint
purchase of cattle, although defendant offered only testimony on his cross-action for

damages for an alleged loss by reason of annoyance by plaintiff while defendant was

selecting cattle, as defendant was an interested witness, court had right to disregard
his testimony. Eubank v. Bostick (Civ. App.) 194 S. W. 214.
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207V2' Conclusiveness as to party introducing.-In a suit to set aside a conveyance
of land as fraudulent, where plaintiff introduced deed in evidence- to show that it has
its inception in fraud, he was not bound by any of its recitals. Colgrove v. Falfurrias
State Bank (Clv, App.) 1912 S. W. 580.

Where plaintiff introduced in evidence the defendant's answer without limitation,
plaintiffs were concluded thereby. Texas & N. O. Ry. Co. v. 'Patterson & Roberts (Civ.
App.): 192 S. W. 585.

209. Evidence improperly admitted.-A verdict cannot be sustained by incompetent
testimony, even though admitted without objection. Atchison, T. & S. F. Ry, Co. v.

Smith (Civ, App.) 190 S. W. 761.
In trespass to try title by party to whom general land office awarded forfeited lands,

where no objection was urged to defendant's hearsay testimony on that ground, court

properly considered it as tending to show application by him to have his rights rein
stated, and a tender of interest due. Speed v. Sadberry (Civ. App.) 190 S. W. 781.

210. Uncontroverted evidence.-Where the evidence tends to establish a fact which
it is within the power and to the interest of the opposing party to disprove, if false,
his failure to attempt to disprove it strengthens the probative force of the evidence
tending to prove it. Sullivan v. Fant (Civ. App.) 160 S. W. 612.

The jury may disregard testimony of a witness though neither impeached nor con

tradicted. First Nat. Bank of Ft. Wayne, Ind., v. Howard (Civ. App.) 174 S. W. 719.
Where testimony of station agent that he had authority to arrange for reshipment

.was not contradicted, finding that agreement with him for reshipment was not binding
held error. Whitley v. Gulf, C. & S. F. Ry. Co. (Civ. App.) 183 S. W.. 36.

Although the entire testimony as to the instructions given a chauffeur which were

depended upon to show the scope of his employment came from defendant and his wife,
yet their uncontradicted testimony cannot be disregarded. Hill v. Staats (Civ. App.)
187 s. W. 1039.

'

A jury is not required to believe a witness, though he makes a plain statement of
what is not impossible, and is neither impeached nor contradicted, but may discredit
him on account of the manner of testifying and attendant circumstances. Ft. Worth
& D. C. Ry. Co. v. Decatur Cotton Seed Oil Co. (Civ. App.) 193 s. W. 392.

Where the only evidence offered by plaintiff was the unimpeached testimony of de
fendant, which was directly opposed to plaintiff's contention, judgm:ent for plaintiff was

improper. Steed v. Wren & Berry (Civ. App.) 194 S. W. 963.

211. Degree of proof in general.-Absolute certainty in proving the amount of dam
ages, in actions for injuries to land from overflow, is not required. City of Ft. Worth
v. Burgess (Civ. App.) 191 S. W. 863.

212. Sufficiency to support verdict or finding.-Where a shipper testifies without ob
jection to the 'value of property claimed to have been injured through the carrier's neg
ligence, held, that there is sufficient basis for a judgment. Galveston, H. & S. A. Ry.
Co. v. Brown (Civ. App.) 175 S. W. 749.

To support a verdict there must be more than a scintilla of evidence; there must
be evidence sufficient to warrant a reasonable belief of the existence of the fact sought
to be inferred. Canode v. Sewell (Civ. App.) 182 s. W. 421.

Findings must rest on something more substantial than conjecture or surmise.
Galveston, H. & S. A. Ry. Co. v. Fred (Civ. App.) 185 S. W. sss.

213. Preponderance of evidence.-A verdict sustained by the testimony of one wit
ness and contradicted by several witnesses is not necessarily contrary to the pre
ponderance of the evidence. San Antonio Traction Co. v. Badgett (Civ. App.) 158 S.
W.803.

A finding of fact in a cause tried to the court without a jury may be based upon
the positive testimony of one witness, though it was contradicted by that of another.
Ratcliff v. Ratcliff (Ctv. App.) 161 S. W. 30·.

Ordinarily and in the absence of statute, the party having the burden of proof in a.
civil action need only make proof by a preponderance of the evidence. Gameson v.
Gameson (C'iv. App.) 162 S. W. 1169.

215. Particular facts or issues.-In an action on a mutual benefit certificate, evidence
held sufficient to show the loss of the certificate and its contents. Sovereign Camp
Woodmen of the World v. Ruedrich (Civ. App.) 158 S. W. 170.

In an action by a brakeman for personal injuries, evidence held insufficient to show
that a disease of the kidneys from which the brakeman was suffering was the result of
his fall from the train. St. Louts Southwestern Ry, Co. of Texas v. Cole (Civ. App.)
1591 S. W. 146.

In an action on a note transferred by the payee to plaintiff, evidence held sufficient
to show that a letter negotiating the transfer and offered in evidence, showing that the
transfer was to be without recourse, was duly received. Security Trust & Life Ins.
Co. v. Stuart (Civ. App.) 163 S. W. 396.

In an action to recover an interest claimed under a will, evidence held to sustain
a finding that one of the legatees was dead. Wells v. Margraves (Civ, App.) 164 S. W.
881.

In an action to recover a legatee's interest under a will, which gave the proceeds of
the estate to certain persons and their children, and, if any of them died without
children, gave their interest to the other legatees, evidence held not to show that the
daughter' of a certain legatee was dead or died without issue. Id.

Evidence in an action for personal injury to plaintiff's wife from falling while.
alighting from a car, in: which defendant claimed that plaintiff was deliberately attempt
ing to defraud, held to sustain a verdict for defendant. Brynlng v. Missouri, K. & T.
Ry, Co. of'Texas (Civ. App.) 167 S. W. 826.

.

In an a.ctton for the purchase price of coal claimed to have been furnished to de
fendant's agent, evidence held insufficient to show the relationship of prfncipal and
agent. Kohlberg v. Awbrey & Semple (Civ. App.) 167 S. W. 828.
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Evidence, in a bank's action on the fidelity bond of its cashier, held to show that
the bank had complied with its warranties as to when his accounts were last examined,
that there was then no shortage, and as to monthly examinations and reports as to his
accounts. Southern Surety Co. v. First State Bank of Montgomery (Civ. App.) 167 S.
W.833.

In a suit to rescind the purchase of an automobile, because of false representations,
evidence held to show that purchaser did not know that a dealer in automobiles was
not defendant's agent, but that defendant, by its conduct, led him to believe that such
agency existed. Halff Co. v. Jones (Civ. App.) 169 S. W. 906.

.

Evidence held insufficient to establish a conspiracy between an insurance company
and B. to terminate plaintiff's employment by the insurance company and to charge
him with improper conduct in the padding of his expense account. Oklahoma Fire Ins.
Co. v. Ross (Civ. App.) 170 8. W. 1062.

In a personal injury action, evidence held sufficient to sustain an award of $4,500
damages. Missouri, O. & G. Ry, Co. v. Plemmons (Civ. App.) 171 S. W. 259.

That persons who made false representations approached plaintiff as to trade of
property owned by defendant held not sufficient evidence that they were defendants'
agents. Kirkland v. Rutherford (Civ. App.) 171 S. W. 1031.

Evidence held sufficient to show that plaintiff's condition was the result of the ac
cident complained of. Missouri, K. & T. Ry. Co. of T·exas v. Smith (Civ. App.) 172 S.
W. 750.

Evidence in a libel suit held not to show malice, so as to support a verdict for ex

emplary damages. Houston Chronicle PUb. Co. v. McDavid (Civ. App.) 173 S. W. 467.
Testimony of plaintiff that his earning capacity in some lines of business had been

diminished held not overcome by proof that he received his pay while laid off and a

larger salary on resuming work. Gulf, C. & S. F. Ry. Co. v. McKinnell (Civ. App.) 173
S. W. 937.

Evidence in action for malicious prosecution for having broken and entered defend
ant's cars and stealing therefrom held sufficient to show that one making the arrest and
prosecuting charge acted within his au thorlty as employe or agent of defendant. Mis
souri, K. & T. Ry. Co. v. Craddock (Civ. App.) 174 S. W. 965.

In a suit on a note for unpaid price, evidence held not to show a rescission by the
buyer. Chilton v. Jennings (Civ. App.) 178 S. W. 563.

In an action against defendant on a draft drawn by his store manager, evidence
held insufficient to show that defendant "authorized such drart, Simon v. Temple Lum
ber Co. (Giv. App.) 178 S. W. 681.

In an action by an· automobile dealer to recover the value of a car bar-tered by
a domons trator, evidence held insufficient to show authority to barter. Holmes v. Tyneor
(Civ. App.) 179 S. W. 887.

Evidence, in an action for the value of an automobile sold by one representing him
self as agent for plaintiff, held sufficient to support finding of agency. Id.

Testimony in an action to recover for reparrs, that some one over the telephone rep
resented himself as plaintiff's manager and agreed to a certain price, held insufficient
t.o establish that fact. W. K. Henderson Iron Works & Supply Co. v. Wilkins (Civ.
App.) 180 S. W. 913.

,

Evidence, in an action for libel in publishing plaintiff's unwarranted arrest and im

prisonment on mere suspicion of connection with a murder committed in another state,
held sufficient to show actual malice, justifying an award of exemplarv damages. HOUE
ton Chronicle Pup. Co. v. Bowen (Civ. App.) 182 S. W. 61.

In father's action for loss of minor son's services, due to Injuries, evidence held to
sustain finding that minor son's capacity to perform manual labor had been des troyed
or grea.tly impaired. Acme Laundry v. Weinstein (Civ. App.) 182 S. W. 408.

In an a.ction for the value of services in cleaning and drilling wells, evidence held
insufficient to support a finding that the one who ordered the work done was the agent
of the owner of the land to contract for the work, or fOT any other purpose, or that he
purported to act as such. Eardley Bros. v. Burt (Civ. App.) 182 S. W. 721.

'Evidence held to show that supplies were furnished on the defendant's credit at the·
instance of his agent who acted within the scope of his authorttv, Daggett v. Avis
Hardware Co. (Civ. App.) 183 S. W. 20.

In a switchman's action fo'!' injuries against his employing railroad, evidence held
sufficient to support a finding that plaintiff sustained permanent injuries to hie' back
and spinal column resulting in paralysis of his leg's and certain organs. Texas & P.
Ry. Co. v. Sherer (Civ. App.) 183 S. W. 404.

.

Where plaintiff testified that he lost a certain sum on account of defendant's re

fusal to perform their contract, and defendant failed to show on cross-examination the
basis on which such sum was figured, plaintiff's testimony was a sufficient basis for

Judgment for the amount testified to, especially where it was a mere mathematical com

putation. Bain v. Polasek (Civ. App.) 184 S. W. 279.
In a suit for the price of horses, where defendant claimed plaintiff was bound to rec

ompense him for duties paid on the animals, evidence held to warrant a finding that
defendant's brother, to whom the duties were paid, was defendant's agent authorized to
receive payment. Hazelrigg v. Naranjo (Civ. App.) 184 S. W. 316.

In an action by a contractor for a house against the owners fOT a balance, evidence
held sufficient to support finding that there was no proof that the building could have
been rented from the time it was contracted to be finished until it was actually finished.
Kaufman v. Christian-Wathen Lumber CD. (Civ. App.) 184 S. W. 1045.

Evidence in buyers suit for loss of profits from defendant's refusal to deliver a

quantity of bran according to its contract, held to show that the seller's agent was au

thorized to bind him by the contract of sale. Kolp V. S. F. Scattergood & Co. (Civ.
App.) 185 S. W. 329.
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Evidence that plaintiff sent for a doctor and accepted his �ervices, together with

the doctor's statement that his seevlces were of the reasonable value of $25, if plaintiff
could pay it, is sufficient to sustain an award of that amount. Tarrant County Traction

Co. v. B:-adshaw (Civ. App.) 185 s. W. 951.
Where the defense to suit upon a note and to foreclose a land lien �ecuring it was

that the agent of plaintiff had accepted a conveyance of the land in payment of the

debt, evidence held insufficient to show that the agent had the authority to accept such
conveyance as payment. Peck v. Loux (Civ. App.) 185 S. W. 955.

The connection between a note and guaranty contract not being shown, it cannot, on

evidence, at most, merely raising a surmise, be held that the consideration of the note

failed, defeating recovery thereon, on the cancellation of the contract. Baker v. Brown

(Civ. App.) 186 S. W. 813.
A finding that a road contractor knew that certain warrants were given him in full

payment is sustatned, where he appeared before the authorities and protested against
such limitation before cashing the warrants. Clopton v. Caldwell County (Civ, App.) 187
S. W. 400.

In suit for automobile wrongfully attached and sold as property of another, tes

timony held not to constitute such proof of reasonable market value when taken as to af
ford basis for judgment. Taylor Bros, Jewelry Co. v. Kelley (Civ, App.) 189 S. W. 340.

In garnishment proceedings on account of goods sold to garnishee in violation of

Bulk Sales Law, evidence held sufficient to warrant trial court in inferring that gar
nishee had disposed of goods, especially in absence of evidence to contrary. Gerlach
Mercantile Co. v. Hughes-Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784.

Felonious killing of tnsured by beneficiary; Tendering policies void, is not shown
by finding of coroner, or newspaper accounts of homicide. New York Life Ins. Co. v.

Veith (Civ. App.) 192 s. W. 605.

RULE 13. PUBLIC OFFICERS ARE WHAT THEY ARE REPUTED TO BE

De facto officers In general.-A de facto officer can demand pay for his services, so

that a vote to give him such compensation would not have the effect of appointment,
confirmation, and qualification. U'hr v. Brown (Civ. App.) 191 s. W. 379.

A de facto officer
,
can demand pay for his services. Id.

RULE 14: THE REGULARITY OF OFFICIAL ACTS IS PRESUMED

In generaI.-Under Interstate Commerce Act, § 6, when schedules adopting the in
terstate joint rate for freight under the Hepburn Act were printed and filed with the
Commerce Commisalon and approved, publication of the new rates prior to approval
would be presumed, and a road could recover such rates without proving such publica
tion. International & G. N. Ry, Co. v. Carter (Civ. App.) 180 S. W. 663.

In the absence of allegation and proof to the contrary, officers are presumed to do
their duty. Riley v. Coleman County (Civ. App.) , 181 s. W. 743.

'

The presumptton is that the officer charged with issuing a permit to a foreign COT

poration on its filing of an affidavit showing its deposit of $100,000 with the state treas
urer did his duty. Commonwealth Bonding & Casualty Ins. Co. v. Hill (Civ. App.)
184 S. W. 247.

Of officers In land department.-Under art. 5306, requiring surveyors to m�ke plats
and file sketches thereof in the general land office, maps from the land office ,\ould be
presumed to be a 'Teproduction of such plats- and sketches, etc. McConnack v. Craw
ford (Civ. App.) 181 s. W. 485.

Under art. 5306, it would be presumed' that when a patent issued in the case �f a

block for any subdivision thereof to the grantee, the land commissioner had not oNy
the field notes, but the plat returned with the field notes before him. Id.

.

Of clerks of courts.-In action against title abstract company for failure to make
diligent search for matters affecting title to land bought, court could presume the
county clerk without delay recorded and noted a trust deed in index of the Record of
Mortgages and Trust Deeds of the county, as required by arts. 6790, 6792, 6793. Decatur
Land, Loan & Abstract Co. v. Rutland (Civ. App.) 185 S. W. 1064.

Of sheriffs and constables.-There is a presumption that the sheriff who served a

writ of sequeetra.tion seized the property mentioned in the writ. Hawkins v. F'ir'st, Nat.
Bank of Canyon, Texas (Civ. App.) 175 S. W. 163.

Of surveyors.-In the absence of proof to the contrary, it must be presumed that
surveyors, in making a survey, did their duty and marked the corner thereof with some

object" of reasonable permanence, and the presumption is that the original survey was

actually made on the ground. Harkrider v. Gaut (Civ. App.) 167 S. W. 164.
It will be presumed that a survevor marked a corner which his notes state he estab

lished on a tree locating it. Goodrich v. West Lumber' Co. (Civ. App.) 182 S. W. 341.

Under Rev. St. 1911, art. 5340, as to notice of surveyor's running division line be
tween two occupants, where such survey is proved, it will be presumed, in the absence
of proof to the contrary, that the notice was given. Bivins v. Lanier (Civ. App.) 186
S. W. 779.

'

The law presumes that surveys were made as stated in field notes approved by the
General Land O�ce. Nanny v. Vaughn (Civ. App.) 187 S. W. 499.
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RUL.E 15. COURTS WILL, WITHOUT PROOF, TAKE NOTICE OF FACTS OF A
PUBL.IC OR GENERAL. NATURE

2. Matters of common knowledge In general.-The court could not judicially know,
nor could the jury from common knowledge say, that mud and water two inches deep
was injurious or uncomfortable to hogs during summer months. Ft. Worth & D. C. Ry.
Co. v. Atterberry (Clv. App.) 190 S. W. 1133.

4, 5. Qualities and properties of matter.-The court cannot judicially know that oil
escaping from a pipe line is 'poisonous, and will cause the death· of cattle drinking it.
Texas Co. v. Earles (Civ. App.) 164 S. W. 28.

The court will take judicial cognizance of the fact that rails and ties left on a rail
road 'right of way will ultimately become worthless if they remain unused. Enid,. O. &
W. Ry. Co. v. State (Civ. App.) 181 S. W. 498.

8. Geographical facts.-The court judicially knows that Bowie county lies along the
eastern border of Texas, adjacent to the line of Arkansas, Wade v: Crump (Civ. App.)
173 S. W. 538.

The courts will not take judicial notice of the scenic beauty along the line of a

railway company. Texarkana & Ft. S. Ry, Co. v, Schevoight (Civ. App.) 181 S. W.
802.

Court will take judicial cognizance of fact that standard time at Dallas, Tex., is the
actual time along ninetieth degree of longitude west from Greenwich, that Dallas
is approximately on longitude 960 51' 30" west from Greenwich, and that there is a dif
ference of four minutes in time for every decree of longitude. Walker v. Terrell (Civ.
App.) 189 S. W. 75.

9. H istorieal faets.-The Court of Civil Appeals knows as a matter of history that
the Civil War actually closed in Texas in May, 1865, when. the Confederate forces surren
dered to the federal government. Fielder v. Houston Oil Co. of Texas (Civ. App.) 165
S. W. 48.

Judicial notice will be taken that Palafox was established as a town by the Spanish
government. Alexander V. Garcia (Civ. App.) 168 S. W. 376.

12. Facts relating to human life, health, habits, and aets.-The court, in a negli
gence case, could not take judicial notice that plaintiff, a young man, had such a life.
expectancy that if $10 per month be allowed for the remainder of his life for perma
nently diminished capacity to labor the amount so claimed would give an aggregate of
more than $1,000. Cisco Oil Mill v. Van Geem (Civ. App.) 166 S. W. 439.

The courts will take judiCial notice that vaccination is, in the common belief, a pre
ventative of smallpox. Hence, where it was contended that a school regulation re

quiring vaccination of the pupils was invalid, it is unnecessary for the jury to find that
vaccination is a preventative of smallpox. Zucht v. San Antonio School Board (Civ.
App.) 170 S. W. 840.

.

The courts can take judicial notice that the danger of contagion from smallpox is

equally great in theaters and street cars as in the schools. Id,

14. Weights, measures, and values.-The court will take judicial notice that a gal
lon of water weighs 878 pounds. Decatur Cotton Seed Oil Co. v. Belew (Clv. App.) 178
S. W. 607.

The court cannot, in construing a deed, take judicial notice that the recited consid
eration of $500 for the fee in 1.579 acres of land was inadequate, so as to construe the
deed to be a quitclaim only. Baldwin v. Drew (Civ. App.) 180 S. W. 614.

It is matter of common knowledge that a reasonable amount of pasture land when
sold in connection with a fami has a higher market value than when sold otherwise.
City of Ft. Worth v. Burgess (Civ. App.) 191 S. W. 863.

The court and jury do not judicially know what would be a reasonable attorney's
fee which art. 2178, authorizes plaintiff to recover in action on bona fide claim for

stock killed. Quanah, A. & P. Ry. Co. v. Price (Civ. App.) 192 S. W. 805.

15. Management and conduct of oeeupations.-Courts cannot take judicial notice
that the business of keeping and selling nonintoxicating malt liquors under a federal
Iicense is not calculated to disturb the peace and good order of society or injuriously
affect the public welfare so as to preclude the regulation thereof by the exercise of the
state's police power. Johnson v. Elliott (Civ, App.) 168 S. W. 968.

Judicial notice will be taken that when lands are rented under the farm tenant
system by the year the rent is not due until a reasonable time has elapsed for harvest
ing the crops. J. B. Farthing Lumber Co. v. Williams (Civ. App.) 194 S. W. 453.

16. -- Railroads.-Courts can take judicial notice of the fact that engines and
ears extend outside the rails upon which they run. International & G. N. R. Co. v.

Walters (Civ. App.) 165 S. W. 525, reversing judgment on rehearing 161 S. W. 916..

The court judicially knows that trains do not 'run at all
:

times on any railroad in

the state. City of Waxahachie v. Missouri, K. & T. Ry. Co. of 'I'exas (Ctv, App.) 183 S.

W.61.
The state courts will take judicial notice that practically all of the railroads in the

state are engaged in interstate commerce. State v. Beaumont & G. N. R. R. (Civ. App.)
183 S. W. 120.

19. Matters relating to government and its administration in generai.-r.rhe Court of

Criminal Appeals knows as a matter of common knowledge that the fire limits in a

city include the thickly settled and business parts of the city. Ex parte Bradshaw, 70

Cr. R. 1£6, 159 S. W. 259.
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The Court of Civil Appeals takes judicial notice that the purchase of public free
school land rrom the state is upon a condition of occupancy which is more or less oner

ous. Sears v. Ainsworth (Civ, App.) 166 S. W. 60.
The courts will take judicial notice that the state was originally the owner of all

lands not granted prior to the organization of the state. State v. Post (Civ. App.) 169 S.
W. 401, certified questions answered by Supreme Court 169 S. W. 407, and judgment re

versed 171 S. W. 707, 106 Tex. 500.
The court judicially knows that the proper representative of the state could have

been served with a citation on appeal within a day or two after the issuance of cita
tion. Cnlz v. State (Cr. App.) 172 S. W. 235.

22. Foreign governments.-The court judiCially knows the existence of a revolution
and anarchy in Mexico, and the consequent powerlessness of its courts. ' Mendiola
v, Gonzales (Civ. App.) 185 s. W. 389.

23. Laws of the state-Public statutes.-Sp. Laws 1909, pp. 601-611, will not be con

sidered by the courts, in the absence of proof of its existence; there being no provision
therein making it a public act and requiring the courts to take judicial notice of it.
Galveston-Houston Electric Ry, Co. v. Stautz (Civ. App.) 166 s. W. 11.

24. -- Private statutes.-The court cannot take judicial notice of a special law
not made a public act by its own provisions. Altgelt v. Gutzeit (Civ. App.) 187 S.
W.220.

26. -- Municipal ordinances.-The courts do not take judicial notice of municipal
ordinances, but they must be averred and proved like other facts. Woodruff v. Deshazo

(Civ. App.) 181 s. W. 250.

27. Laws of United States.-The courts will take judicial notice that before state
hood the decisions of the Supreme Court of'the United States were the law of the land
in the territory of New Mexico. Stamp v. Eastern Ry. Co. of New Mexico (Civ. App.)
161 s. W. 450.

The courts of' a state will take judicial notice of federal statutes. Western Union
Telegraph Co. v. White (Civ. App.) 162 s. W. 905.

28. Laws of other states.-The courts do not take judicial notice of the laws of
other states. Ogg v. Ogg (Civ. App.) 165 s. W. 912; Western Union Telegraph Co. v.

White (Civ. App.) 162 S. W. 905.
The full faith' and credit clause of the federal Constitution, article 4, § 1, does not

require one state to take judicial notice of the laws of another state. Tourtelot v.
Booker (Civ. App.) 160 S. W. 293.

A foreign law must be proved. Stamp v. Eastern Ry. Co. of New Mexico (Civ.
App.) 161 s. W. 450.

A telegraph company, sued in Texas for mental anguish due to its failure to de
liver a message received in New Mexico for transmission to one temporarily in Texas,
has the burden of proving the laws of New Mexico on the issue of the right to recover
tor mental anguish. Western Union Telegraph Co. v. White (Civ. App.) 162 s. W. 905.

31. Terms of ,courts.-.Judicial notice will be taken by the Court of Civil Appeals of
the terms of the district court in Harrison county. Sanders v. Bledsoe (Civ. App,') 173
S. W. 539.

Court judicially knows there are four terms of district court held in Potter county
annually, that suits for collection of delinquent taxes have precedence on trial of causes,
when executions could have been issued on judgments, and when sales could have been
made. Potter County v. Boesen (Civ. App.) 191 S. W. 787.

32. Rul�s and procedure of courts.-Court judicially knows there aore four terms of
district court held in Potter county annually, that suits for collection of delinquent taxes
have precedence on trial of causes, when executions could have been issued on judg
ments, and when sales could have been made. Potter County v. Boesen (Civ. App.) 191
S. W. 787 .

.33. Judicial proceedings and records.-The dlstrtct court could take judicial notice
of a judgment entered by it. Yarbrough v. Etheredge (Civ. App.) 163 s. W. 998.

The Court of Civil Appeals will take judicial notice of the opinion and record on a

former appeal of the same action. Good v. Texas & P. Ry, Co. (Civ. App.) 166 S.
W. 670.

Upon transcript on appeal, held that the court could not judicially know that judg
ment was orendered upon an agreement to arbitrate, or upon an award, and hence could
not consider an assignment of error therein. Hamilton v. Eiland (Civ. -App.) 181 S. W.
260.

It: was the duty of the district judge to take judicial cognizance of the fact that
his order appointing a temporary receiver had been appealed from, and it was the duty
of the Court of Civil Appeals to take judiCial cognizance of its own records in such
appeal. Abilene Independent Telephone & Telegraph Co. v. Southwestern Telegraph &
Telephone Co. (Civ. App.) 185 S. W. 356.

In an action for killing of a cow begun in justice court, appealed to county court,
. and finally appealed to Court of Civil Appeals, the court may take judiCial notice that

an award of $15 as attorney's fees was not excessive. Kansas City, M. & O. Ry. Co. of
Texas v. Oates (Civ. App.) 185 s. W. 1014.

While a garnishment suit is docketed separately from the main suit, it is ancillaory
to and.a part of the main suit, and the court on appeal from judgment in the garnish
ment suit will take judicial notice of tne proceedings in the main suit. Studebaker
Harness Co. v. Gerlach Mercantile Co. (Civ. App.) 192 S. W. 545.

The Court of Civil Appeals will take judicial notice of the orecord on a former appeal
and of the facts proved on a former trial. Hines v; Meador (Civ. App.) 193 S. oW. 1111.
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The court will not take judicial notice of its records in another case until offered
in .evidence. General Bonding & Casualty Ins. Co. v. Lawson (Civ. App.) 194 s. W.
1020.

36. Administrative rules and regulations.-A shipper suing the initial carrier of an

interstate shipment must introduce a regulation of the State Railroad Commission if
he desires to rely ·thereon. ' Stevens & Ruseell v. St. Louis Southwestern Ry, Co. (Civ.
App.) 178 S. W. 810.

The court will not take judicial notice of a lease of the operating part of a ratlroad,
although authorized by the Railroad Commission under a statute. Pecos & N. 'T. Ry, Co .

. v. Chatten (Civ. App.) 185 s. W. 911.

RULE 16. ANCIENT WILLS, DEEDS AND OTHER INSTRUMENTS MORE THAN
THIRTY YEARS OLD, WHEN OFFERED IN EVIDENCE, UNBLEMISHED BY
ALTERATIONS AND COMING FROM SUCH CUSTODY AS AFFORDS A REA.
SONABLE PRESUMPTION IN FAVOR OF GENUINENESS, WITH OTHER CIR·
CUiVlSiANCES OF CORROBORATION, WILL BE ADMITTED IN EVIDENCE
.WITHOUT PROOF OF THEIR EXECUTION

In general.-The execution of a power of attorney under which an ancient Instru
ment purports to have been made will be presumed. Huling v. Moore (Civ. App.) 194
s. W. 188.

Deed.-Where the deed of a trustee .was an ancient document, held, that it would
be presumed that he complied with the provistone of the trust deed. Wacaser v. Rock
land Savings Bank (Civ. App.) 172 S. W. 737.

Lapse of 30 years since the execution of a deed by a county judge without record evi
dence of its authorization held insufficient to create a presumption that he was given
authortty, Spencer v. Levy (Civ. App.) 173 S. W. 550.

Deed of a railroad company under which neither the grantee nor his heirs had as

serted any claim for more than 50 years held inadmissible as an' ancient instrument on the
ground that the power under which it purported to have been executed would be as

sumed. Emory v. Bailey (Civ. App.) 181 S. W. 83l.
Recitals in ancient deeds are admissible to prove sale of personalty, such as cor

porate stock, without showing of poesession under recited transfer, assertion of title
thereunder, 'or enjoyment of property transferred. Condit v. Galveston City 'Co, (Civ.
App.) 186 s. W. 395.

Where county records are shown to have been destroyed by fire, recitals in sheriff's
deed nearly 40 years old, which was ancient instrument, are sufflcient to show that sale
was made on execution under valid judgment, and deed cannot be excluded on ground
that it was only secondary evidence o{ facts recited. Kenley v. Robb (Civ. App.) 193
s. W. 375.

That deed is ancient one will not justify admission of record' book, showing record
or deed. Alling v. Vander Stucken (Civ. App.) 194 S. W. 443.

Land certJficates.-Ex parte affidavits on file in the Land Office are not admissible
to prove the facts therein recited on the ground that they are ancient instruments,
though they have been on file for more than 30 years. Magee v. Paul (Civ. App.) 159
S. W. 325.

A bill of sale of an unlocated duplicate land certificate, which has existed for more

than 30 years and which has been recorded for' more than 25 years, is properly ad
mitted in evidence as an ancient instrument. Id.

Maps and plats.-That a map of a city addition had been hanging in the 'county
clerk's office for 30 years, and its correctness not questioned during that period, was
strong evidence that it was correct. Spencer v. Levy (Civ. App.) 173 S. W. 550.

Grants.-The execution of Mexican land grants held not sufficiently proven to admit
copies in evidence. Sullivan v. Fant (Civ. App.) 160 S. W. 612.

'

Lehers.-A letter addressed to the Commissioner of the General Land. Office and
forming a part of the records of the Land Office is admissible as an archive when more

than 30 years old. Robertson v.· Talmadge (Civ. App.) 174 S. W. 627.

RULE 17. THE EXISTENCE OF A DEED MAY'BE PRESUMED' FROM POSSESSION
UNDER CLAIM OF TITLE CORROBORATED BY OTHER CIRCUMSTANCES

In general.�To sustain a presumption of the existence or execution of a deed from

circumstances, actual possession is not necessary, but open claim of ownership and ac-
.

quiescence by the holder of the adversary title with knowledge of his interest held essen

tial. Le Blanc v. Jackson (Civ. App.) 161 s. W. 60.

RULE 18. A GRANT MAY BE PRESUMED IN SUPPO.RT OF A ,JUST AND LEGAL,
CLAIM, FROM LONG AND UNINTERRUPTED POSSESSION

In general.-To sustain a presumption of the existence or execution of a deed from
circumstances, actual possession is not necessary, but open claim of ownership and ac

quiescence by the holder of the adversary title with knowledge of his interest held es

sential.
.

'Le Blanc v. Jackson (Civ. App.) 161 s. W. 60.
In trespass to try title, in which both parties claim under grants from sovereignty,

and the onlvIssue is as to boundary. doctrine of 'presumed grant invoked by defendant
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had no applicability; hence a charge that evidence could not be considered as establish
ing an adverse claim was not reversible error. Dunn v. Land (Civ. App.) 193 S. W. 698.

RULE 19. A FACT MAY BE INFERRED FROM THE PROVED EXISTENCE OF
A RELEVANT FACT IN THE ABSENCE OF OPPOSING EVIDENCE

In general.-The mere fact that plaintiff knew that the superintendent did not have
authority to allow him to take his wife to live with him in railroad bunk cars will not
support an inference that plaintiff knew the superintendent was without authority to al
low his young sons to accompany him. Chicago, R. I. & G. Ry. Co. v. Oliver (Civ. App.)
159 S. W. 853.

Direct evidence is not required by law, and juries may indulge all reasonable infer
ence from the facts shown by the evidence, or which unbiased and rational minds can
properly deduce from the facts proved. Cotton v. Cooper (Civ. App.) 160 S. W. 597.

A deed and a bill of sale of personalty with the grantee's simultaneously executed
mortgage and notes to secure the payment of the purchase price held proof that the
purchase money was not fully paid at the time of the conveyance. Vinson v. W. T. Car
ter & Bro. (Civ. App.) 161 s. W. 49, writ of error denied, 106 Tex. 273, 166 S. W. 363.

Proof that the common law prevails in New Mexico does not show that damages for
mental anguish occasioned by a delay in delivering a message are not recoverable there.
Western Union Telegraph Co. v. White (Civ. App.) 162 S. W. 905.

Where there were only a few instances .or the crossing of defendant's right of way
by herds of cattle, it could not be presumed that defendant had knowledge thereof.
Irving v. Texas & P. Ry, Co. (Civ. App.) 164 s. W. 910, affirming judgment on rehearing
157 S. W. 752.

Where it could be equally inferred that a car door which struck a brakeman came

open because of a defective latch or because it had not been fastened, the jury could not
choose the inference that it was because of the defective latch, as an inference of neg
ligence cannot be adopted unless it is more reasonable than the inference of its absence.
Kansas City Southern Ry, Co. v. Carter (Civ. App.) 166 S. W. 115.

An obviously inadequate consideration in itself tends to show that an injured serv
ant did not, as he claims, sign a release. San Antonio, U. & G. R. Co. v. Moya (Civ.
App.) 173 s. W. 608.

In an action for death of one on a switching track, suggested inferences held to
amount to no more than surmises or conjectures which could not reasonably be given
any probative force. St. Louis, S. F. & T. Rv. Co. v. West (Civ. App.) 174 S. W. 287.

Proof of the explosion of a locomotive which caused plaintiff's injury held not to au

thorize the presumption that the explosion occurred on account of excessive steam pres
sure. McGraw v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 182 s. W. 417.

That a deed by a town to which land had been granted included only to a certain
line is not conclusive that the deed to the town was of the same extent, although it may
be evidence to that effect. Crosby v. Stevens (Civ. App.) 184 S. W. 705.

In action against railroad for death of yard clerk, :gnorance of decedent of approach
of train which killed him cannot be inferred from fact he was killed. Galveston, H. & S.
A. Ry. Co. v. Fred. (Civ. App.) 185 S. W. 896.

In suit against buyers of stallion by contract stipulating for return by certain date,
evidence of defendants' counsel held presumptive evidence that letter offering to return
horse had been received by sellers. First Nat. Bank of La Fayette, Ind., v. Fuller (Civ.
App.) 191 S. W. 830.

.

From evidence that locomotive was properly equipped with spark arrester and care

fully operated, but that emission of sparks was observed, it might be inferred that ar

rester was out of order. Nussbaum & Scharff v. Trinity & B. V. Ry. Co. (Bup.) 194 s.
W. 1099.

Fraud and conspiracy.-That defendants withdrew their cross-actions, and plaintiff's
attorney stated that he represented them and that they made no defense, was not evi
dence of a conspiracy to pervert the course of justice. Varn v. Gonzales (Civ. App.) 193·
S. W. 1132.

Motive and mallce.-c-Ma.llce may be inferfed from the r�ckless publication of libelous
matter. Cobb v. Garlington (Civ. App.) 193 s. W. 463; Houston Chronicle Pub. Co. v.

Wegner (Civ. App.) 182 s. W. 45; Same v. Bowen (Civ, App.) 182 s. W. 61; Same v.

Quinn (Civ. App.) 184 S. W. 669.

RULE 20. PAROL OR EXTRINSIC EVIDENCE IS GENERALLY INADMISSIBLE TO
CONTRADICT, VARY OR ADD TO THE TERMS OF A

WRITTEN INSTRUMENT

4. Jutllcial records and proceedings-Affecting jurlsdiction.-Where a judgment
adjusting property rights between an infant and his guardian did not show on its face
that it was void because the infant was represented only by the guardian, parol evidence
that no issue was made between the parties, and that the infant was not in court to

settle any dispute with the guardian, was admissible to show that the judgment was

void. Pearce v. Heyman (Civ. App.) 158 s. W. 242.

8. Wills.-Where the language of an instrument disposing of property does not clear

ly express the intention of the maker as to whether it is a deed or a will, parol evidence
is admissible to determine intention. Low v. Low (Civ. App.) 172 S. W. 590.

In absence of ambiguity in terms of will, previous conversations and other matters in
pa�ol will not be considered to ascertain testator's intent. Hagood v. Hagood (Clv. App.)
186 S. W. 220.
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11. Deeds-Description of premlses.-Where the description in a deed is definite and
certain, parol evidence that other land than that described was intended to be conveyed
is not admissible in trespass to try title. Lewis v. Bennette (Civ. App.) 193 S. W. 233. '.

14. -- Time of taking effect.-In trespass to try title, where court, in submitting
question, properly assumed delivery of deed to plaintiff by owner of land, legal effect of
execution and delivery of deed could not be changed by jury finding that Owner did not
intend that deed should pass title until his death, since, when actual delivery of deed
is shown, deed defines its purpose, and cannot be contradicted except upon ground of
fraud, accident, or mistake. Johnson v. Masterson (Civ. App.) 193 S. W. 201.

19. Contracts In general.-In view of art. 2276, providing for the keeping of the min
utes of the court of county commissioners, a contract between the county commission
ers' court and a third person embraced in a written proposal and acceptance cannot be
varied by parol. Douglass v. Myrick (Civ. App.) 159 S. W. 422.

Where the terms of a contract are reduced to writing, parol evidence is not admissi
ble to add to or vary its terms, in the absence of fraud, accident, or mistake. Benton v.
Kuykendall (Civ. App.) 160 S. W. 438.

Where the contract sued on was plain, and was not attacked for fraud, accident, or

mistake, statements by either party 'after its execution, not amounting to a new con

tract, were inadmissible to contradict, vary, or impeach its terms. Dr. Koch Vegetable
Tea Co. v. Malone (Civ. App.) 163 s. W. 66·2.

One signing a stock subscription contract which recites that no representation by the
person taking the subscription shall annul the contract, unless reduced to writing, may
not, In the absence of fraud, accident, or mistake, show by parol an agreement not em

bodied in the contract. Cattlemen's Trust Co. v. Beck (Civ. App.) 167 s. W. 753.
In an action for breach of contract, parol testimony of prior negotiations seeking to

vary the terms of the contract held inadmissible. Pecos & N. T. Ry, Co. v. Amarillo St.
Ry. Co. (Civ. App.) 171 S. W. 1103.

Parol testimony is inadmissible to' vary a written instrument, in the absence of fraud
inducing its execution. Parker v. Schrimsher (Civ, App.) 172 s. W. 165.

A written contract cannot be varied, altered, or contradicted by parol, except for
fraud, accident, or mistake. Lummus Cotton Gin Sales Co. v. Farmers' Co-op. Gin Co.
(Civ. App.) 176 S. W. 894.

'

In the absence of fraud, accident, or mistake, oral evidence is not admissible to con
tradict or vary the terms of a written instrument. Adams v. First Nat. Bank of Waco
(Civ. App.) 178 s. W. 993.

20. -- Completeness of writing and presumption in relation thereof.-It is pre
sumed that a written contract embodied the whole contract, and previous statements or

representations of the parties cannot be brought into the contract by parol evidence, ex
cept where the contract consisted of distinct parts, only part of which was reduced to
writing, or something was omitted by fraud, accident, or mistake, in which cases parol
evidence is admissible. South Texas Mortgage Co. v. Coe (Civ. App.) 166 s. W. 419;
Texas Mortgage Co. v. Erwin (Civ. App.) 166 s. W. 422.

Where a writing is couched in such terms as to be plain and without any uncertainty
as to the object or extent of the agreement, it is conclusively presumed that the whole
agreement was reduced to writing. James v. Doss (Civ. App.) 184 S. W. 623.

22. Contracts for buildings and other works.-Under a contract binding defendant to
contribute to the drilling of a test oil well and providing that the contribution should not
be paid until operations began, the well could be drilled in the customary way by using
such tools as would be most advantageous to the drillers, so that it could not be shown
in an action on the contract that the agreement was to drill with "cable tools." Herron
Robbins v. Allen (Civ. App.) 159 s. W. 1046.

Testimony of defendant's witness as to oral agreement to complete construction work
under written contract within 60 days held inadmissible. Jefferson Cotton Oil & Fer-
tilizer Co. v. Pridgen & Congleton (Civ. App.) 172 s. W. 739.

.

23. Contracts of sale.-In an action for the 'agreed price of machinery sold under a

written order stating the price, evidence that the machinery in good condition was worth
less than half the price held inadmissible. A. S. Cameron Steam Pump Works v. Lubbock
Light & Ice Co. (Civ. App.) 167 s. W. 256.

'

Evidence that the form of the contract of sale of a traction engine was a form used
for stationary engines held inadmissible. Southern Gas & Gasoline Engine Co. v, Adams
& Peters (Civ. App.) 169 S. W. 1143.

A seller may by written contract limit his warranty of the article sold, and, in the
absence of fraud, accident, or mistake, parol evidence is not admissible to vary or con

tradict this contract. Bolt v. State Savings Bank of Manchester, Iowa (Civ. App.) 179
S. W. 1119.

25. Bills and notes.-In the absence of an allegation of fraud, accident, or mistake,
parol evidence was not admissible to alter a note. Baldwin v. W. H. Coyle & Co. (Civ.
App.).185 S. W. 426.

28. Contracts of insu,rance.-Parol negotiations and agreement for insurance preced
ing execution of the policy, cannot be shown to vary or contradict its terms. Great East
ern Casualty Co. v. Thomas (Civ. App.) 178 s. W. 603.

Oral evidence to establish fact disclosed by policy itself which was unambiguous is

properly excluded. First Texas State Ins. Co. v. Burwick (Civ. App.) 193 s. W. 165.

29. Contracts of carriage.-In an action against an initial carrier for loss of goods,
plaintiff-was entitled to testify that certain notations appearing on a copy of the ship
ping contract had been written thereon after she signed the original. St. Louis, B. &
M. Ry. Co. v. Gould (Civ. App.) 165 s. W. 13.

31. Memoranda or writing not constituting contract or disposition of property.-A
certificate issued by a bank showing the deposit of drafts with bills of lading attached
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being merely a receipt, plaintiff could testify as to the arrangement on which the draft's
were received. First Nat. Bank of Gorman v. Mangum (Civ. App.) 176 s. W. 1197.

32. Writing incomplete on Its face.-Where a contract for the sale of land contained
an equivocal expression, evidence of declaration made by the second agent of the vendor
is admissible, where, until he signed the contract, it was not binding, though signed by
another agent. Zavala Land & Water Co. v. Tolbert (Civ. App.) 184 S. W. 523.

34. Evidence extrinsic to writing In general.-Where a telegram was addressed "to
Calvin Stewart, Bernice, La., care Frank Johnson, phone," it does not contradict the tel
egram to show, by parol testimony, that the company accepted it and undertook to de
liver it, and to telephone same from its office at Bernice to the addressee at the resi
dence of Frank Johnson. Stewart v. Western Union Telegraph Co. (Civ. App.) 158 S. W.
1034.

41. Matters not included In writing or for which it does not provide-Contracts in

general.-Where a check was given as part of a more comprehensive transaction, the
terms of which were not attempted to be expressed in writing, parol evidence of the
terms of the transaction in which the check was given and of the mode provided for the
check's discharge is admissible. Rahe v. Yett (Civ. App.) 164 s. W. 30.

Where no specific date of payment is named in the note, it is permissible to prove
by extrinsic evidence, and especially by a notation in the margin of the note, the date
agreed upon by the parties. Walker v. Flanary (Civ. App.) 178 S. W. 992.

In action for breach of timber sawing contract, it was error to exclude evidence that
it was contemplated by both parties that green timber only was to be made into lumber;
the contract not specifically covering the point. McKinnon v. Porter (Civ. App.) 192 s.
W.1112.

43. -- Contracts of sal e.-Evidence held insufficient to show that written transfer
of partner's interest in business purported to express only a part of the transaction so

as to authorize parol proof of a transfer of the claim sued on. City of Brownsville v.

Tumlinson (Civ. App.) 179 s. W. 1107.

44. -- Contracts of carMage.-In an action against an initial carrier for loss of
goods, there being no valuation in the shipping contract, plaintiff was entitled to prove
their value. St. Louis, B. & M. Ry. Co. v. Gould (Civ. App.) 165 S. W. 13.

45. Parties to Instrument or obligation.-A deed is a contract under seal, and parol
evidence to prove that the grantee's partner, not named therein, was interested, was in
admissible to show 'such partner's liability on notes given for the price by the grantee.
and thus to vary the deed. Manley v. Noblitt (Civ. App.) 180 S. W. 1154.

A contract of reinsurance, being unambiguous parol evidence, was inadmissible to
show an intention to contract for the benefit of insured. Southwestern Surety Ins. Co. v.

Stein Double Cushion Tire Co. (Civ. App.) 180 s. W. 1165.

48. Existence of condition or contingency-Deeds-Contracts of sale.-On an order
for the sale of goods to be shipped at the seller's earliest convenience, the verbal agree
ment of the seller's salesman that the order should not be delivered to the seller within
30 days was binding upon the seller, and the contract was avoided by a violation of the
agreement. National Novelty Import Co. v. Duncan (Civ, App.) 182 S. W. 888.

49. -- Bills and notes.-The terms of a promissory note are conclusive of the
contract, .and cannot be changed by parol evidence of an understanding that it was never
to be paid. Lockney State Bank v. Damron (Civ. App.) 179 S. W. 552.

53. Nature and extent of lIabillty.-Evidence contradicting a written agreement with
respect to whether the liability thereunder was joint or several was properly excluded.
Galveston-Houston Electric Ry, Co. v. Stautz (Civ. App.) 166 S. W. 11.

55. -'- Bills and notes and Indorsement thereof.-Whatever the apparent relation
of parties to a note, their true relation as between themselves may be shown by parol
evidence. Shepherd v. Mott (Civ. App.) 166 s. W. 128.

Where one not the payee of a note indorsed it at the time of its inception without
words defining his undertaking, parol evidence to ascertain the understanding of the par
ties held admissible. Brooks v. Stevens (Civ. App.) 178 s. W. 30.

56. -- Contracts of guaranty.-Where a contract of guaranty which was part of
the same transaction as a note d6es not show in its face that the liability of the defend
ant on the note was only that of guarantor, that fact may be shown by parol if it was

known to the payee. May v. Waniger (Civ. App.) 164 s. W. 1106.

57. -- Principal or surety.-One not the payee, who signs his name on the back of
a note at date of its inception without explanatory words, may show by parol whether
his liability is as promisor or surety. Clevenger v. Commercial Guaranty State Bank
(Civ. App.) 183 S. W. 65.

58. Effect of. writing as to persons not parties thereto or prlvies.-Evidence that, at
the time of the purchase, the purchaser was notified that a house on the lot was not a

part of the realty, and not intended to be conveyed, by the deed, was not inadmissible as

contradicting the legal effect of the deed; the owner of the house being a stranger to the
deed. Clayton v. Phillipp (Civ. App.) 159 s. W. 117.

59. Writings collateral to Issues In general.-In an action for the purchase price of
coal furnished a party having charge of the heating and lighting of a hotel, where the
question was whether such purchaser was an independent contractor or the agent of the
hotel proprietor, the purchaser may testify that a note given by him in connection with
his business was really the obligation of the proprietor, and that it was understood the
proprietor should discharge it, without violating the parol evidence rule. Kohlberg v.

Awbrey & Semple (Civ. App.) 167 s. W. 828.
60. Evidence for' purpose other than varying rights or liabilities dependent upon

terms of writl ng,.-Where plaintiffs claimed under the 10 years' limitation and not under

SUPP.VERN.S.l."IV.ST.TEX.�56 881



Art.3687 (Rule 20) EVIDENCE (Title 53

a deed, evidence by plaintiff that the lots, which included what defendants claim is an

alley, were all under fence when he bought them, and that he had possession thereof for
12 years, was not objectionable as varying the terms of the deed which contained a ref
erence to a plat and map calling for an alley. Guadalupe County v. Poth (Civ. App.) 163
s. W. 1050.

In an action prosecuted by attorneys, assignees of one-half the cause of action, after
their client had compromised, where the written contract between the client and the at
torneys expressed only the agreement to pay one-half the recovery and not the fact of
the assignment, the client was pr.operly permitted to testify to a conversation with de
fendant's agent at the time of the compromise, in which he told the agent of the interest
of the attorneys; it not varying the written contract. St. Louis, S. F. & T. Ry, Co. v.

Thomas (Civ. App.) 167 S. W. 784.
Where buyer sought to recover the purchase price of motor truck on the ground that

it was secondhand and wholly defective, evidence that the seller agreed to furnish a me

chanic to put the truck in condition held admissible to show good faith of the buyer in
requesting that a mechanic be sent, and not as contradicting the warranty of sale. Avery
Co. of Texas v. Staples Mercantile Co. (Civ. App.) 183 s. W. 43.

,61. Declarations, represerrtattons, and expressions of opinion preceding contract.
Oral statements of a party prior to the execution of a written contract were merged there
in, and, though received in evidence without objection, could not form the basis of a

finding or judgment. Lock v. Citizens' Nat. Bank (Civ. App.) 165 s. W. 536.
Where a written contract for the sale of land provided for drilling of a well and guar

anteed water, evidence that vendor's agent just before signing said ,the well would pro
duce enough water to irrigate the land is admissible. Zavala Land & Water Co. v. Tol
bert (Civ. App.) 184 s. W. 523.

64. -- Discharge without performance.-Notwithstanding a written contract of

partnership, it could be shown by parol, for the purpose of showing that no partnership
in fact existed, that one of the parties ignored and disregarded the contract and wholly
failed to furnish his contribution to the partnership capital. Rush v. First Nat. Bank

(Civ. App.) 160 s. W. 609, denying rehearing 16(} S. W. 319.

65. -- Estoppel or waiver.-In action on policy on stock of lumber which 'insurer
claimed to be void for want of inventory required by policy, evidence that before its is
suance insurer's agent told insured what inventory should contain, that he followed such
instruction, and that his inventory was approved by agent held admissible. Camden Fire
Ins. Co. v. Yarbrough (Civ. App.) 182 S. W. 66.

RULE 21. CONTEMPORANEOUS WRITTEN AGREEMENTS RELATING TO THE
SAME SUBJECT ARE TO BE CONSTRUED TOGETHER, AND SEVERAL DISI
TINCT STIPULATIONS ARE TO BE CONSTRUED SO AS TO GIVE E1FFECT TO
ALL. A PRIOR OR CONTEMPORANEOUS P.AROL AGREEMENT CONSISTENT
WITH AND FORMING A PART OF THE CONTRACT IS TO BE CONSTRUED
WITH THE WRITTEN PART THEREOF

1. Connection of contemporaneous writings.-In an action to 'set aside a contract for
the sale of land for fraud of the agent who negotiated the sale, a memorandum of sale
prepared by the agent but never signed was admissible over the objection that there was

a subsequent written contract entered into between the parties where it tended to show
the agency and corroborated the testimony of the purchaser. Sargent v. Barnes (Civ.
App.) 159 s. W. 366.

'

Where land held in trust was sold, all of the parties interested joining in the convey
ance which created a trust of the proceeds, the original instrument cannot be considered
in construing the second trust instrument, where it distinctly stated that all former agree
ments of every kind were abrogated. Barnett v. E1liott (Civ. App.) 160 S. W. 671.

A deed and a bill of sale of personalty with .the grantee's simultaneously executed
mortgage and notes to secure payment of the purchase price, construed together, held
to showan executory contraot for a conveyance of land; the superior title to remain in
the grantor until payment of the purchase price. Vinson v. W. T. Carter & Bro. (Civ.
App.) 161 S. W. 49, writ of error denied 106 Tex. 273, 166 S. W. 363.

Contemporaneous instruments relating to the same' subject-matter may be read to
gether as forming parts of one transaction. Rankin v. Rhea (Civ. App.) 164 s. W. 1095.

A provision of a land contract that vendor will not be responsible for sta.tements made
regarding its property, except as stated in its printed literature or letters signed by its
officers, left its liability for representations not incorporated in the Icontract the same

as if the provision had not been inserted, so that it would not be bound to open and ma

cadamize a street, though its printed advertisement stated that it would do so. South
Texas Mortgage Co. v. Coe (Civ. App.) 166 s. W. 419; South Texas Mortgage Co. v. Er-
win (Civ. App.) 166 S. W. 422.

'

Where a contract of sale was made by correspondence, a letter from the seller con

taining a warranty must be considered in determining the contract, though the buyer's
letter ordering the goods was subsequently written. A. S. Cameron Steam Pump Works
v. Lubbock Light & Ice Co. (Civ. App.) 167 S. W. 256.

Provision of a contract for the sale of goods that no statement by the salesman should
be a pant thereof unless written in the original order held to refer only to verbal state
ments; and hence a written agreement attached to the contract by the salesman that the
seller would furnish the buyer with an indemnity bond was a part of the contract. Na
tional Novelty Import Co. v. Griffin & Griffin (Civ. App.) 168 S. W. 85.

In an action for goods sold under a contract providing that no statement by the sales
man should, be part thereof unless written in the original order accepted by the seller in
which defendant set up a condition attached to the contract bY' the salesman that the
seller would give an indemnity bond to the buyer, evidence for defendant as to the clr-
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cumstances under which such agreement was made, and as to its nonperformance, held
admissible. Id.

A deed, bill of sale, notes for part of the purchase price, and a mortgage on the prop
erty conveyed, executed simultaneously, must be construed as but one and the same

agreement. Dicken v. Gruse (Civ. App.) 176 s. W. 655.
A letter accompanying a contract which contained statements additional to the war

ranties in the contract is inadmissible in an action for breach of warranty. Phillip-Carey
Co. v. Manes (Civ. App.) 177 s. W. 158.

Written warranty of horse, executed as part of contract of sale, held to exclude any
warranty not therein contained, as well as evidence of fraudulent representations. Bolt
v. State Savings Bank of Manchester, Iowa (Civ. App.) 179 S. W. 1119.

Where, pursuant to his contract to convey, the vendor of land executed a deed to the
buyer alone, not mentioning such buyer's partner, such partner was not liable on notes,
executed by the grantee alone, for the price, since all the antecedent negotiations and
executory contracts were merged in the deed as written. Manley v. Noblitt (Civ. App.)
180 S. W. 1154.

A stock subscription agreement, a note, and an agreement attached thereto to hypoth
ecate the stock subscribed, all simultaneously delivered, constitute but a single sub
scription contract. Cattlemen's Trust Co. of Ft. Worth V. Turner (Giv. App.) 182 s.
W.438.

Two deeds executed at the same time between the parties thereto, both referring to
the same subject-matter, are to be taken as parts of the same contract, and as forming one

agreement. Ferguson v. Dodd (C'iv. App.) 183 S. W. 391.
In construing stmuttaneous contracts, the court should seek the intention from the

words, the SUbject-matter, and the purpose of the contracts, reconciling conflicting
clauses, and consider the instruments in the light of circumstances to give' them fair and
customary construction. Id.

A deed, expressly referring to the land as a part of a designated survey, made it
proper to resort to the field notes of that survey to ascertain its location, form, and area.

Diffie v. White (C'iv. App.) 184 S. W. 1065.
Two or more writings, executed contemporaneously between same parties and as to

same subject-maHer, must be deemed as forming the same contract. Wadsworth v.

Powell (Civ. App.) 191 S. W. 169.

3. Prior and contemporaneous collateral parol agr.eements in general.-Where a tele
gram was addressed "to Calvin Stewart, Bernice, La.," parol testimony is admissible to
show that the company agreed to deliver the message by telephone from Bernice to the
addressee, six miles in the country. Stewart v. Western Union Telegraph Go. (Civ. App.)
158 s. W. 1034.

A written contract may not be varied by proof of oral contemporaneous or other
agreements. Chapman v. Witherspoon (C1V'. App.) 192 S. W. 281.

Evidence of prior or contemporaneous parol agreement or understanding is frequently
admissible where such agreement is consistent with writing in question and it is apparent
that instrument was not intended as a 'complete, embodiment of the undertaking. Id.

8. -- Contracts for buildings and other wo-rks.-Where architect ordered school
building roof changed from tile to metal, at no difference in cost, testimony of parol
agreement to pay for difference held improperly admitted to vary written order in ab
sence of participation by contractor in alleged fraud of architect. Heldenfels v. School
Trustees of School Dist. No.7, San Patricio County (Civ. App.) 182 s. W. 386.

10. --. Sale of personal property.-Where a written contract of sale provided that
no statement by the seller's agent should be considered a part of the contract unless
written into it, promises by the seller's agent not made a part of the contract did not bind
the seller. Blackstad Mercantile Go. v. 3. W. Porter & Co. (Civ. App.) 158 S. W. 216.

In an action upon a contract by defendant to subscribe a certain sum for the drilling
of a test oil well, it could not be shown that the other party to the contract agreed to
contribute a certain sum of money, where the contract did not so provide, especially
where such amount was contributed in the form of an interest in realty. Herron-Rob
bins v. Allen (Civ. App.) 159 S. W. 1046.

In an action for the price of a secondhand traction engine, sold under a written con

tract excluding such machinery from the operation of warranties and stating that the:
agent had no authority to change its provisions as to warranty unless authorized in writ
ing by plaintiff, evidence for defendant as to a warranty made by such agent held proper
Iy excluded. Clark & Schaeffer v. Gaar-Scott & Co. (Civ. App.) 163 s. W. 681.

Where a clause in a written contract for the sale of cattle provided that the purchas
er would not have to take any cattle that did not get fat, parol evidence was not admis
sible to show that there was a parol agreement that the purchaser was to be the sole
judge of whether they were fat, since this would materially vary the written contract.
Houston Packing Co. v. Griffith (Civ. App.) 164 s. W. 431.

Where a sales agent had no authority to make warranties other than those contain
ed in the written contract signed by the purchaser, which declared that it should con

tain all of the agreements between the parties, a parol warranty by the sales agent is not,
binding, unless ratified by .the seller. First Nat. Bank of Garner, Iowa, v. Smith (Civ.
App.) 183 S. W. 862.

Without pleading and proof of fraud or false representations, a purchaser of a silo
who signed a written contract providing that it should contain all the written agreements.
between the parties, cannot ingraft upon the contract a contemporaneous parol agree
ment. Id.

Where parties made two written contracts, one concerning the purchase of a stal
lion, and the other concerning a stallion taken in exchange for him, the date for ex

change specified by each contract controls any prior oral agreement. First Nat. Bank of
Lafayette, Ind., v. Fuller (Civ. App.) 191 S. W. 830.

11. -- Bills and notes or indorsement thereof.-Where plaintiffs, stockholders of
a corporation; executed a note to defendant to secure a debt of the corporation, evidence-
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of a contemporaneous parol agreement by defendant not to negotiate the note, but to
carry and extend it until certain other debts of the corporation were discharged, was in
admissible to vary the expressed terms of the note. Martin v. Daniel (Civ. App.) 164
S. W.17.

A contemporaneous parol agreement that a maker and ali indorser of a note will re
lieve comakers from liability as surety is admissible to prove a parol contract of indem
nity. Clevenger v. Commercial Guaranty State Bank (Civ. App.) 183 s. W. 65.

In a suit on a note payable unconditionally at a time certain, a contemporaneous
agreement to postpone the time of payment cannot be proved by parol, notwithstanding
art. 589. Hendrick v. Chase Furniture Co. (Clv. App.) '186 S. W. 277.

In action by buyer of engine to cancel purchase-money notes, testimony that the en

gine was taken on trial, subject to satisfaction, etc., held not inadmissible as contradict
ing the written order 'and the notes. Street v. J. 1. Case Threshing Mach. Co. (Clv. App.)
188 s. W. 725.

In an action on notes transferred as part consideration for an exchange of property
under a written contract agreeing to sell and convey notes, parol evidence held inad
missible to prove terms either additional to or different from those contained in writing.
Borschow v. Wilson (Civ. App.) 190 s. W. 202.

Where plaintiff executed notes for unpaid purchase price of land, parol agreement
that, if he should pay notes in reasonable time, he should receive rebate of $'35(} from $500
.commiasion, held not inconsistent with notes, and therefore not inadmissible as tending
to vary their terms; such notes not being intended as complete embodiment of transac
tion. Chapman v. Witherspoon (Civ, App.) 192 8. W. 281.

19. Completeness of writing-Contracts of sale.-Where a grantor sues on notes given
for the price and for a foreclosure of the vendor's lien retained in the deed, the notes and
deed evidence 'a completed written contract, and all prior negotiations are merged there
in, and they cannot be proved by parol. Luckenbach v. Thomas (Civ. App.) 166 S. W. 99.

22. Relation of oral agreement to writing.-Where an action was founded on a writ
ten contract and on a subsequent oral contract, proof of the oral contract not contra

dicting the written contract was admissible. Barnard & Moran v. Williams (Clv, App.)
166 s. W. 910.

Where oral negotiations were by agreement or custom tentative only, a contract held
not made until reduced to writing and accepted. Walker Grain Co. v. Denison Mill &
'Grain Co. (Civ. App.) 178 S: W. 555.

.

In an action for verbal misrepresentations of the agent of the seller of a piano, in ab
sence of evidence of the terms of the written contract later made between the parties,
plaintiff's evidence tending to prove the terms of the agent's verbal representations, was

not improper as varying the terms of a writing. Jesse French Piano & Organ Co. v. Gib
bon (Civ. App.) 180 S. W. 1185.

The rule that where there is a verbal contract and part of it is reduced to writing,
'parol evidence may be offered to show that which was not contained in the writing, ap
-plies only when it is collateral, and relates to a subject distinct from that to which the
written contract applies. James v. Doss (Civ. App.) 184 s. W. 623.

Where initial carrier furnishes cars for stock without requiring a written contract of
the shipper and presents one before the cars are to start, which the shipper signs without
reading and to secure passage, the contract is not binding on him. Atchison, T. & S. F.
Ry. Co. v. White (Civ, App.) 188 S. W. 714.

'

The written contract by which the owner of land agrees to pay a broker commissions
-on subsequent sales, by whichever of them made, being substantially the same as an

·existing parol contract between them, takes effect as of the date of the parol contract.
Daugherty v. Smith (Civ. App.) 192 s. W. 1131.

23. -- Inducement to make wrlting.-Where shippers of live stock orally contract
ed for cars for shipment, knowing that a written contract would be required, and with
the purpose of executing such contract, and did so, they are bound by its terms. Atchi
son, T. & S. F. Rv, Co. v. Smyth (Civ. App.) 189 S. W. 70.

Under the Interstate Commerce Act, §§ 1, 6, and 20, and other sections making fur
nishing of cars a part of "transportation," contract or bill of lading fixing conditions of
liability for failure to furnish cars pursuant to previous oral agreement' held controlling,
:and the parties cannot substitute a special agreement, so that plaintiff cannot recover on

the alleged previous oral contract. Id.
Where the soliciting agent represented that the annual premium would be a certain

sum, whereas the by-laws, by reference incorporated .In the policy, provided for assess

ments, the fact that the representation was oral and preceded delivery of the policy which
was accepted without objection, is of no serious consequence. Illinois Bankers' Life Ass'n
-Y. Dodson (Civ. .App.) 189 S. W. 992.

'

24. -- Merger of separate agreements.-If a verbal contract of shipment was

partly executed by loading the stock when the written contract was presented to the

shipper, the verbal contract would control, unless the shipper afterwards assented to
the terms, of the written contract; the rule that prior negotiations are merged into a

:subsequently executed written contract not applying. Galveston, H; & S. A. Ry. Co. v.

Sparks (Civ. App.) 162 S. W. 943.
Where the agent of a carrier verbally contracted with a shipper, the carrier is liable

on such contract, though a written bill of lading was subsequently drawn up and ac

-eep ted, unless the shipper at the time of making the verbal contract knew he would be

required to sign the written contract. 8t. Louis, S. F. & T. Ry. Co. v. Gilliam & JaC.l{son
(Civ. App.) 166 S. W. 706.

Where a carrier undertook to bed cattle cars before the cattle were loaded or the

.shipping contract signed, it could 'not rely on a provision .or the contract subsequently
executed to relieve it from liability for a failure to provide proper bedding. Gulf, C. &
S. F. Ry. Co. v. Boger (Clv. App.) 169 S. WI. 1093.

Where produce was transported in interstate commerce under an oral contract, a
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written contract, not signed until the shipment had started, would not prevail, unless the

,shipper had knowledge of its contents and agreed thereto. San Antonio & A. P. Ry, Co.
v, Bracht (Civ. App.) 172 S. W. 1116.

One having a verbal contract should not be deprived of his original security by the

:acceptance of an additional contract in writing, binding other parties, especially where
:such security is accepted at. the instance and for the protection of the original parties.
Pierce Fordyce Oil Ass'n v. Woods (Civ. App.) 180 S. W. 1181.

Damages are recoverable against a railroad company for breach of a verbal contract
to furnish cars for the shipment of live stock on, a day certain, though a bill of lading is
:subsequently executed. Pecos & N. T. Ry. Co. v. Stinson (Civ. App.) 181 S. W. 526.

As the Carmack Amendment did not deprive shippers of remedies under the existing
laws, a shipper of live stock may, where the written contract was not binding, recover

under an oral contract. Panhandle & S. F. Ry. Co. v. Jones (Civ. App.) 182 s. W. 1.
Where the contract for an interstate shipment of cattle was oral, but just before the

-train started the shipper was required to sign a written bill of lading which he did
_
not

nave time to read and could not have understood, the oral contract was not supplanted,
the contract contained in the bill of lading not being mutual. Id.

Shipper of live stock who knew that carrier was relying upon a written contract and
who was required to sign it, and who did not read contents including a limitation of six
months for actions for damages to stock, held not relieved from the effect of such pro
-vision. Atchison, T. & S. F. Ry. Co. v. White (Civ. App.) 188 S. W. 714.

In an action against a carrier for breach of an oral agreement to furnish cars for an

interstate shipment of live stock, a provision of a subsequent written contract pleaded
In the answer in support of contention that the recovery cannot be had until the value of
-the stock be reduced below $3() per head, held not to defeat a recovery of damages for
injury to the cattle, or to support the contention. Atchison, T. & S. F. Ry. Co. v. Bmyth
(Civ. App.) 189 S. W. 70.

-

In an action against a carrier of live stock for breach of an oral agreement to fur
nish cars, a plea alleging a written- -eorrtract merging all previous negotiations, and pro
viding stipulation for notice, and that suit should be brought within six months or ac

tion should be barred, set up a good defense in the absence of a showing of want of con

.sidera.tion, duress, fraud, or
-

mistake. Id.
The written contract for an interstate shipment, contemplated by Carmack Amend

ment, being free from fraud, prevails over the precedent oral contract, so that provtslon
of the written contract tor notice of claim of damages, if reasonable, controls. Panhandle
.& S. F. Ry. Co. v. Bell (Civ. App.) 189 S. W. 1097.

Damage from decline in market price during delay in transportation of live stock is
not within the provision of the contract of shipment for notice of claim for loss or injury
:to stock during - transportation. Id.

<RULE 22. WHERE THE MEANING OF THE WORDS IN A WRITTEN INSTRUMENT
ARE DOUBTFUL,-IT MAY BE READ IN THE LIGHT OF SURROUNDING

CIRCUMSTANCES, AND PAROL EVIDENCE OF CUSTOM AND US-
AGE IS ADMISSIBLE TO SHOW ITS MEANING

1. Grounds for admission of extrinsic evidence.-eontracts that are not- self-explana
tory must be construed in the light of reason and of the surrounding circumstances shown
by the evidence. St. Louis, B. & M. Ry. Go. v. :aicks (Civ. App.) 158 s. W. 192.

W'here there is no ambiguity in a written contract, parol evidence to explain its mean

'ing is inadmissilfie. Conn v. Rosamond (Civ. App.) 161 S. W. 73.
Where a deed is ambiguous, evidence of the attendant circumstances is admissible

to determine its meaning. Cook v. Smith (Sup.) 174 S. W. 1094, reversing judgment
:Srnith v. Cook (Civ. App.) 142 s. W. 26.

Where an instrument is ambiguous in some of its expressions, testimony by those
who drew it is admissible to aid in its construction. Hahl v. McPherson (Civ. App.) 176
'So W. 804.

In case of ambiguity, the situation of the testator at the time of executing the will
:should be considered. West v. Glisson (Civ. App.) 184 S. W. 1042.

While extraneous circumstances attending execution of a will may be considered,
the principle is never so extended as to substitute new words for those used, or to add
'terms not inferable from the writing. Hagood v. Hagood (Civ. App.) 186 s. W. 220.

Parol proof will be received where there is ambiguity or uncertainty either in terms
-ot a will itself or because of existence of some extraneous fact. Id.

2. Nature of ambiguity or uncertainty in Instrument 'In general.-An Instrument
-ereating a trust of money held so ambiguous as to warrant the admission of parol evi-
-dence to explain its terms. Barnett v. Elliott (Civ. App.) 160 S. W. 671.

Where testator, owning tracts of 17, 15, 41, and 284 acres, gave the tracts of 17 and
15 acres to two daughters and 325 acres to another daughter, held that, there being no

.ambigurty in the will, an intention shown by parol testimony to give the 41-acre tract
to the two daughters could not be given effect. Morton v. Calvin (Civ. - App.) 164 81.
W.420.

There was no ambiguity about a writing asking B: and A. 10 accept this, and a note
to them, both signed by V., and inclosed in a sealed envelope, on which was' written
"Notes" and B.'s name, the intention evidenced being to make a gift rather .than a will,
.and it was improper to admit parol evidence to vary, contradict, Or add to their express
·ed terms. Maris V. Adams (Civ. App.) 166 S, W. 475.

Clause of testator's will making absolute device to his wife, providing that on her
death Whatever might be left should be divided among their relatives, giving her full
!power of disposttton, was not such a legal limitation upon the estate previously granted
rt:he wife as to create an ambiguity in the will to admit evidence of the maker's intention.
Feegles v. Slaughter (Civ. App.) 182 S. W. 10.
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Ambiguity is an uncertainty of meaning or expression used in a written Instrumenr;
wanting clearness or definiteness; difficult to comprehend or distinguish; of doubtful
import. San Antonio Life Ins. Co. v. Griffith (Civ. App.) 185 S. W. 335.

Where testator's will devised all his property to two of his brothers and one of them
predeceased him, there was no ambiguity in the will or because of the existence of ex
traneous facts. Hagood v. Hagood (Civ. App.) 186 s. W. 220.

W"here mortgages were of doubtful meaning, it was not error to admit parol testimony
as to the mutual understanding at the time of their making in aid and explanation of them.
T. W. Marse & Co. v. White (Civ. App.) 189 s. W. 1027.

4. -- Contracts in general.-A contract of employment between an insurance com
pany and an agent consisting of two written contracts held ambiguous, in that one con
tract spoke of agents' compensation as a salary, and -t.hs other as an advance against
commissions, so as to warrant parol evidence in explanation. Generes v. Security Life
Ins. Co. of America (Civ. App.) 163 s. W. 386.

An ambiguous contract is one obscure in meaning through indefiniteness of expres
sion or having a double meaning. Tom v. Roberson (Civ. App.) 182 S. W. 698.

5. -- Contracts of sale.-A paragraph of a contract requiring each party to
furnish to the other complete abstracts of title to each tract of land, each abstract to
show a good record title thereto, held not of itself ambiguous. Riggins v. Post (Civ.
App.) 172 S. W. 210.

7. -- Contracts of insurance.-Where contract between its superintendent and
an insurance company provided in a typewritten clause that it should remain in force
for five years and in a pr-irrted clause that the company could discharge at pleasure,
such contract was ambiguous, and parol evidence admissible to show intention. Amer
Ican Nat. Ins. Co. v. Van Dusen (Civ, App.) 185 s. W. 634.

9. Patent ambiguity.-If an alleged will, consisting of a writing asking B. and A.
to accept "this," and a note to them, both signed by V., and inclosed in a sealed enve

lope, indorsed "Notes," was ambiguous on account ,)f the use of the words "Notes"
and "this," it was a patent ambiguity, which could not be explained by parol evidence.
Maris v. Adams (Civ. App.) 166 S. W. 475.

In a deed of land described as "420 acres out of the northeast portion of the Robert
Hill survey," the uncertainty of description, if any, appeared upon its face, and ex

traneous evidence was inadmissible to supply what was, lacking. Diffie v. White (Clv,
App.) 184 s. W. 1065.

A patent ambiguity in an instrument is an uncertainty that arises at once on the
reading; is one produced by the uncertainty, contradictoriness, or deficiency of the lan
guage of the instrument. San Antonio Life Ins. Co. v. Griffith (Civ. App.) 185 s. W.
335.

.

10. Latent ambigulty.-When the uncertainty in the description in a deed does not
appear upon its face, but arises from extraneous facts, parol evidence is admissible to
explain or remove it. Young v. Gharis (Civ. App.) 170 S. W. 796.

Where the general description of a deed recited an amount of land intended to be
conveyed less than the specific boundaries· given therein included, parol evidence was

not admissible to alter the calls given in the description of the land to include only the
recited amount, although it is admissible to explain a latent ambiguity. Standefer v.

Miller (Civ, App.) 182 S. W. 1149.
Under assignment of lease and option to purchase requiring assignor to proceed at

once to establish boundaries within three years from April 20, 1910, It c cannot be deter
mined whether he must proceed ,at once or within three-year period. Corbin v. Booker
(Clv. App.) '184 S. W. 696.

A "latent ambiguity" arises when a deed expresses more than one method for
identifying the lines or corners of a grant, and which do not harmonize when applied
to the ground, or when the description is such that it may without contradicting or

ignoring its terms, be applied to more than one tract of land. Diffie v. White (Civ,
App.) 184 S. W. 1065.

Where there is no conflict in the terms of the description of a deed, and it fits one

tract of land and no other, there is no "latent ambiguity" admitting extrinsic evi
dence.' Id.

11. Custom controlling constr-uctlon.e-Contract for completion of school building in
90 working days held to exclude freezing weather in view of usage or custom as to
meaning of "working days" where use of brick or cement enters into work. General
Bonding & Casualty Ins. Co. v. McQuerry (Civ. App.) 191 s. W. 858.

Where a draft with bill of lading attached was negotiated through several banks,
a custom among banks in accepting drafts with reference to charging bank to its im
mediate indorser or customer, amount of funds for which credit had been given on re

ceipt of draft in' event it is not finally paid would not change character' of the transac
tion and destroy effect of successive deliveries of draft as constituting an assignm.ent of
funds. West Texas Nat. Bank v. Wichita Mill & Elevator Co. (Civ. App.) 194 s. W. 835.

13. Meaning of words, phrases, signs or abbrevlations.-Parol evidence is not ad
missible to show that the parties to a contract used language in a sense different from
its ordinary meaning.' O'Connor v. Camp (Civ. App.) 158 S. W. 203.

It is not permissible to show that the word "estate" used in a contract purporting to
sell land as agents of the estate of another was intended to be used for the word
"heirs," or that heirs were included therein. Id.

In an action to rescind a contract of sale of a traction engine guaranteed to develop
20 horse power, parol evidence whether it was to develop such power at the belt or at
the draw bar held admissible to explain what is meant by scientific or trade terms.
Southern Gas & Gasoline Engine Co. v. Adams & Peters (Civ. App.) 169 S. W. 1143.

It was not error to. exclude testimony by defendant's bookkeeper, as to the :meaning
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of the entry in the corporate books, marking the note sued on as "paid." Latham Co.
v. Louer Bros. (Civ. App.): 176 S. W. 920.

ParQI evidence held admissible to. explain the meaning of a provlslon in a written
contract, employing a life insurance agent, that the company would "handle" premium
notes. San Antonio Life Ins. Co, v , Griffith (Civ. App.) 185 8'. W. 335.

Words in a contract will be given their ordinary meaning, unless used in a special
sense, and parol evidence is frequently permUted to show they were so. used. General
Boridfng' & Casualty Ins. Co, v . 'McQuerry (Civ. App.) 191 S. W. 858.

As word "securities" used in subscrtptton contracts is ambiguous only, in that it
embraces different kinds of such evidences, parol evidence is. admissible to explain
what was intended by parties to. the contract. Mitchell v. Porter (Civ. App.) 194 S. W.
!:I 81.

15. Identification of paMles.-Where a contract recited that it was executed by M.
and others, acting for a bank, "and hereinafter called the second party," and it was

evident that the ter:r� "second party" som.etimes referred to the bank and sometirnea
the· individuals signing for the bank, there was an ambiguity authorizing parol evi
dence as to which was intended in a certain provtsion. First State Bank of Archer
City v. Power (Civ. App.) 166 S. W. 382.

19. Identification of subject-matter--In conveyances, contracts and writings In
general.-A 'writing executed by an express messenger in settlement of his claim against
defendant ra.ilroad ror personal injury releasing the company from the consequences of
injury at A. and rrom all manner of actions, suits, debts, and sums of money was uncer

tain as to. what causes of action were meant, so that parol evidence was admissible to. es-:
tablish the Intention or the parties. Atchison, T. & S. F. Ry, Co, v. Fiedler (Civ. App.)
158 S. W. 265.

Evidence as to. terms or a contract ror construction of a dam across a creek to.
rorm a fishpond, held sufficient to. sustain a finding that it did not require the contractor
to build a rounda.tlon of such dep-th and nature as to prevent the water escaping below
it. La.tttmore v. Puckett & Wear (Civ. App.) 161 s. W. 951.

In an action ror compensation due under a broker's contract which prohibited plain
tiff from selling lands in the territory of any other agent but did not specify plaintiff's
terrttory, parol evidence as to. p-laintiff's terrttory is admissible. Denton v, Holbert (Civ.
App.) 184 S. W. 251.

20. -- Of real property in genera I.-Where a vendor contracted to. sell his place
in a certain town, parol evidence was admissible to show that he owned but one place
in that town, and also to. show of what particular property that place conststed. Beaton
v. Fussell (Civ. App.) 166 S. W. 458.

21. -- Application of description to subject-matter.-In an action ror a vendor-s
breach of contract, a letter offer-ed to identify the land, but which added nothing to.
the descrtptton as contained in other letters which constttuted the contract, was ir
relevant. Spaulding v. Smith (Civ. 'App.) 169 S. W. 627.

Where a deed did not on its face identify with certainty the 160 acres of a survey
claimed thereunder, the identtftcatton might be made by extrinsic evidence. Brown v.

Foster Lumber ce. (Civ. App.) 178 S. W. 787.
22. -- Property crTnterest included.-In an action by the buyer of land by the

acre ror a. deficiency,' the issue of whether such deflclericy exists is, under appropriate
pleading, a questton of fact aliunde the .deed for the determinatton of court or jury.
Ashley v. Holland (Civ. App.) 180 S. W. 635.

Where the records of the probate court ordering and conflrrning a sale of infants'
property were ambtguous, referring to. different sections, held that parol evidence was

admissible to. identify the part of the section sold and to. shew that the infants owned
only one parcel or proper-ty, Shields v. Perrine (Civ. App.) 181 S. W. 232.

Parol testimeny held admissible to. aid the written descrtptlon or a chattel mort
gage. Conley v. Dimmit County State Bank (Civ. App.) 181 S. W. 271.

23. -- Boundaries.-Even though there is no. apparent ambiguity up-on the face
or a grant, parol evidence is admissible to. locate the calls UPQn the land, and to. show
whether they include the land in controversv. Roberts v. Hart (Civ. App.) 165 S. W.
473.

Where all the calls of a descriptien lead to. the same result, there is no. ambiguity,
but, if the calls lead to. different results, there is a latent ambiguity, which requires the
following of some calls and the rejection of ethers. Id.

Parol evidence held inadmissible to. resolve any ambiguity in a deed, the descriptive
calls of which were clear and unamolguous, identifying the land as a certain survey,
though the field notes of such survey in fact did net place it within the calls. McFad-
din v. Jobnson (Civ. App.) 180 S. W. 306.

,

A confllct between the surveyor's maps and the field notes required the court to.
resort to. parol evidence to. ascertain if possible' the footsteps of the surveyor. Mc
Cormack v. Crawferd (Civ. App.) 181 S. W. 485.

Where a call in field notes of a survey does not refer to. objects on the ground in
dicating the surveyor's rootsteps, such call cannot be controlled by parol evidence of
such objects, except in actions to. correct mistake; but evidence or facts extraneous to.
the call is admissible, in aid of a call round in field notes, to remove an ambiguity,
and determine which of two. or more confllcttng calls shall prevail. Goodrich v. West
Lumber co. (Civ. App.) 182 S. W. 341.

Where the calls of a deed were made by mistake, correction of the instrument, un

der the rules of pleading in such cases is the proper remedy, and net the Introduction
of parol evidence as to. the correct calls in an action to. recover part of the land CQn

veyed. Standefer v. Miller (Civ. App.) 182 s. W. 1149.
24. -- Sufficiency of description to admit parol evldence.-A descrtptlon in a

chattel mortgage held sufficiently definite to. warrant rorectosure: parol evidence being
admissible. Ferrell-Michael Abstract & Title Co. v. McCQrmac (Civ. App.) 184 S. W.
1081.
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25. -- Reference to other Instruments.-A sheriff's deed on execution for "two
hundred acres off the south end of the eight hundred acres of land known as the Red
Bluff League, being a part of tract sold by H. to H." is unambiguous, so that parol
evidence of an intention to convey a different tract was not admissible. Masterson Irr.
Co. v. Foote (Civ. App.) 163 S. W. 642.

Where deed offered in evidence fixed the starting point by reference to a tract
called Forest Park, held, that a deed conveying land to city, and evidence that the land
so conveyed was known as the Forest Park tract, should have been admitted to aid in
the identification. Young v. Gharis (Civ. App.) 170 S. W. 796.

26. -- In sale of personal property.-Pa.rol evidence held admissible to explain
a bill of sale which guaranteed defendant against all claims against the business.
Richardson v. Wilson (Civ. App.) 178 s. W. 566.

Parol. testimony was inadmissible to show that the subject-matter of a sale of per
sonal property was other than that designated by the contract. James v. Doss CCiv.
App.) 184 S. W. 623.

.

27. -- Of debt or obligation collateral to securlty.-Parol evidence of surrounding
circumstances is admissible in determining whether a written guaranty is contmuing or
affects merely a single credit. Self v. Albany Nat. Bank of Albany (Civ. App.) 187 S.
W.982.

28. Showing Intent of parties as to sUbject-matter.-Where an assignment of part
of a series of vendor'S lien notes declares them to be prior incumbrances upon the land,
parol evidence is inadmissible to show that the assignor did not intend to confer prior
ity upon the assigned notes over the notes retained by her. Martin v. Gray (Civ. App.)
159 S. W. 118.

Evidence held to show that the contract of sale did not contemplate that the vendor
should hold the amount paid as a forfeiture upon failure to pay the balance on a cer
tain date.· Wright v. Bott (Civ. App.) 163 s. W. 3601.

Where there was a dispute as to whether the contract price for pasturage was for
the contract term of more than a year or at that rate per annum, evidence as to the
reasonable value of the pasturage for the contract term was admissible. Carver v.
Power State Bank (Civ. App.) 164 s. W. 892.

A chancery court will always refer- a transaction to that construction, predicable
upon the evidence, where there is serious doubt as to what the parties intended, which
will lead to the more just results. Rankin v. Rhea (Civ. App.) 164 S. W. 10915.

Where a contract for the sale of land obligated the vendor to bore a well, guarantee
ing water, parol evidence of the situation of the parties was admissible on the issue
whether it was intended that the vendor should guarantee sufficient water to irrigate
the land sold. Zavala Land & Water Co. v. Tolbert (Civ. App.) 165 S. W. 28.

Provisions of contract for the sale of land in respect to the indebtedness to be as
sumed held so ambiguous as to admit evidence as to what the parties thought was the
legal meaning of their language. Rig-gins v. Post (Civ. App.) 172 s. W. 210.

.

Under a contract for sale of land, evidence whether the purchaser knew of a

blanket lien and as to the time when the abstract showed that it might be paid held
admissible as an aid in understanding the contract. Id.

Upon a contract providing that the vendor was to eliminate an indebtedness against
east half of the four leagues, evidence that the purchaser knew of a blanket lien on the
four leagues was admissible. Id.

Contract under which plaintiffs were to sell land for defendant held ambiguous as

to adjustment of expenses upon cancellation of contract, and evidence as to the inten
tion of the parties was admissible. Plummer v. Simms (Civ. App.) 177 S. W. 1037.

Practical interpretation by parties of contract of doubtful meaning is entitled to
great, if not controlling, influence. Corbin v. Booker (Civ. App.) 184 S. W. 696.

Where language of instrument is ambiguous, intention of parties must be obtained
by proof aliunde. Id.

.

In the absence of ambiguity in a written contract, and of fraud, accident, or mis
take, evidence to establish preliminary negotiations for the contract or to show an in
tention of the parties thereto at variance with its terms is inadmissible. Davis v,
Wynne (Civ. App.) 190 s. W. 510.

29. '-- In construction of deeds In general.-Where a conveyance which purported
to fix the rights of the several grantors to the proceeds of the property was ambiguous,
parol evidence is admissible to explain the intention of the parties. Barnett v. Elliott
(Civ. App.) 160 S. W. 671.

When the legal meaning is not ambiguous, evidence as to the legal construction put
upon a contract by the parties is inadmissible; but, when the legal meaning is am

biguous, oral testimony as to the intended legal effect is admissible. . Riggins v. Post
(Civ. App.) 172 S. W. 210.

30. -- In description of property.-Where an oil lease merely gave plaintiffs such
land as was necessary to operate wells, they cannot show an understanding that for
each well opened they should be entitled to an acre of land. Moore v. Decker (Civ.
App.) 176 S. W. 816.

In the absence of fraud, accident, or mistake, it is not permissible to prove by
parol that other "proper-ty than that described in a contract for the sale of personal
property was intended to be conveyed, and thereby add to or contradict the contract.
James v. Doss (Civ. App.) 1.84 s. W. 623.

33. Showing purpose of writing.-Where a deed of trust in favor of a bank is de

livered to one of its officers, defendants claiming that it was to be held by him and
never delivered, parol evidence is admissible to explain the purpose of depositing the

instrument. Rushing v. Citizens' Nat. Bank of Plainview (Civ, App.) 162 S. W. 460.
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RULE 23. BLANKS IN WRITTEN INSTRUMENTS LEFT FOR NAMES MAY BE
FILLED, AND THE TRUE DATES WHEN INCORRECT MAY BE SHOWN

Date of instrument.-Where the date of a promissory note is left blank by the
maker, the presum.ption is that any holder has implied authority to insert the true date.
Landon v, Foster Drug Co. (Civ. App.) 186, S. W. 434.

RULE 24. PAROL EVIDENCE IS ADMISSIBLE TO CONTRADICT THE RECITAL OF
PAYMENT IN A DEED, RECEIPT, OR OTHER INSTRUMENT, AND TO SHOW

THE AMOUNT ACTUALLY PAID OR THE REAL CONSID'ERATION

What constltutes receipt In general.-A certificate issued by a bank showing the de
posit of drafts with bills of lading attached being merely a receipt, plaintiff could tes
tify as to the arrangement on which the drafts were received. First Nat. Bank of Gor
man v. Mangum (Civ. App.) 176 s. W. 1197.

Deeds In genera I.-Parol evidence to show the real consideration for a contract is
admissible, though contradicting the recited consideration. Watson v. Rice (Civ. App.)
166 S. W. 106.

Oral testim.ony is admissible to explain or add to the consideration recited in a deed.
Ballard v. Fountain Bros. (Civ. App.) 184 s. W. 289.

Assumption or payment of debts or incumbrances.-Parol evidence of grantees'
agreement to assume and pay an incumbrance held admissible to explain the consid
eration of a deed,' independent of the issue of mistake in om:itting the covenant from
the c.eed. Alston v. Pierson (Civ. App.) 158 S. W. 1165.

In suit by the original vendor of land against the purchaser and the latter's grantee
whose deed recited that he bought "subject" to the vendor's lien notes, the testimony
of the purchaser that his grantee assumed the debt as part consideration was not in
admissible as varying the deed. Ballard v. Fountain Bros. (Clv, App.) 184 s. W. 289.

Acknowledgment of payment In deed.-In action for rent against lessee and person
claiming the rent by assignment from a former owner, plainUff held properly permitted
to testify as to the true consideration for his deed, though different from that recited
in the deed. Robinson v. Clymer (Civ. App.) 170 8'. W. 107.

As between the parties to a deed, parol evidence is admissible to vary or controvert
recitals as to the nature or amount of the consideration. Miller v. Poulter (Civ. App.)
189 s. W. 105.

The recital of a paid consideration in a deed is not conclusive on the parties
thereto, but may be disproved by parol. Delano v . Delano (Civ, App.) 189 s. W. 9172.

In a deed conveying the fee-simlPle title to an heir of grantor, the recital of con

Sideration of cash paid, and also that grantee's stepdaughter should receive the same

interest in land as his own children, was not contractual, and for that reason conclu
sive against another heir of grantor of the fact that the conveyance was not an ad
vancement within Rev. St. art, 2467. Id.

In surt for rescission of purchase of land, held, that defendant should have been
required to answer question if it was not true that consideration mentioned in deed to
him for land was, not in fact paid by transfer of interest in maize header patented to
him, in which the two other defendants had an interest. Barbian v. Grant (Civ. App.)
190 S. W. 789.

Consideration recited in a deed may always be attacked, no matter by whom in
tr oduced in evidence. Colgrove v. Falfurrias State Bank (Civ. App.) 192 s. W. 580.

Contracts In general.-In an action for a partnership accounting, where the writ
ten partnership agreement stated the consideration to be furnished by the defendant,
but not that to be furnished by the plaintiff, parol evidence was admissible on behalf
of plaintiff to show the consideration fu.rnished by him. Ramsey v: Bird (Civ. App.)
170 s. W. 10'75.

Parol evidence of the real consideration of a written contract is admissible, although
it contradicts the consideration named in the contract. Blair & Hughes Co. v. Watkins
& Kelley (Civ. App.) 179 S. W. 530.

In a creditor's action against the debtor and his guarantor's executrix, it was

competent to prove by parol evidence that, when the debtor delivered collateral to the
creditor, it was in consideration that the creditor should discharge the guarantor.
Neblett v. Cooper Grocery Co. (Civ. App.) 181) S. W. 1162.

Contracts of sale or exchange.-Where a guaranty of a vendor of water for rrrtga
tion was a part of the consideration for the purchase-money notes executed by the pur
chaser, the guaranty was a contractual one, and could not be proved by parol in a

suit on the notes and for the foreclosure of the vendor's lien retained in the deed.
Luckenbach v. Thomas (Civ. App.) 166 s. W. 99.

A written contract for the sale of goods at the invoice price is not varied by parol
evidence that the invoice price on one aTticle was less than represented by the seller
and paid by the buyer. Midgley & Curtsinger v, Taylor (Civ. App.) 171 S. W. 301.

A contract fixing the' consideration for a conveyance of land cannot be varied by
parol evidence of an additional consideration. Matheson v, C-B Live Stock Co. (Civ.
App.) 176 s. W. 734.

Consideration in contract fOT sale of real estate may be shown by parol, and statute
of frauds does not apply thereto. Whaley v. McDonald (Civ. App.) 194 S. W. 409.
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RULE 25. PAROL EVIDENCE IS ADMISSIBLE TO SHOW THAT A WRITTEN IN·
STRUMENT IS VOID FOR ILLEGALITY, WANT OR FAILURE OF CONSID·

ERATION, OR ON ACCOUNT OF FRAUD OR MISTAKE

Grounds for admission of extrinsic evidence.-Where, through mlstake, fraud, or neg
ligence, a ticket agent failed, without the knowledge or consent of a passenger, to in
corporate into a ticket the real agreement between the parties, parol evidence was ad
rntssfbla to show the true contract. Chicago, R. I. & G. Ry. Co. v. Howell (Civ, App.)
166 S. W. 81.

Matters affecting validity in general.-A map which is an archive of the land office
may be shown by parol evidence to be incorrect. Stevens v. Crosby (Civ. App.) 166
S. W. 62.

Want or failure of consideration.-In a suit on a note, given for bank stock, by the
payee, parol evidence showing that the note was conditional upon the payee's not elect
ing to retain his stock within 30 days, and that he SQ retained it, was admissible to show
that the note was without consideration. Hawkins v. Johnson (Civ. App.) 181 s. W.
563.

Mistake.-Where transfer of partner's interest in business was not intended to cover

only part of the transaction, and omission of a transre- of claims resulted from mis
take, held that such transfer could not be shown by parol. City of Brownsville v. Tum
linson (Civ. App.) 179 S. W. 1107.

Omission of part of the .oral agreement from the written contract is not by mistake
where one of the parties at the time of signing knows that all the agreement is not em

braced in the contract. Tom v. Roberson (Civ, App.) 182 S. W. 698.

Fraud.-Fraudulent representations need not be embodied in the contract in order
to be ground for rescission, notwithstandtng the 'rule that oral evidence is. not admis
sible to vary the terms of a writing. South Texas Mortgage Co, v. Coe (Civ, App.) 166
S. W. 419; South Texas Mortgage Co. v. Erwin (Civ. App.) 166 S. W. 422.

The rule excluding parol evidence to varry wrrtten instruments has no application,
where it is sought to avoid a contract, the execution of which is alleged to have been
induced by false and fraudulent 'representations. Hackney Mfg. Co. v. Celum (Civ. App.)
189 S. W. 988. .

In contracts In general.-Evidence held not to show fraud or mutual mistake
in the execution of the contract reEulting in the omission of a provision for forfeiture
of the sum paid, upon failure to pay the balance within a certain time. Wright v. Bott
(Civ. App.) 163 S. W. 360.

A husband and wife relying on the invalidity of a mortgage by the husband alone
may not, in the absence of fraud, show that he did not know that the mortgage recited
that the property was not homestead. Parke'!' v. Schrimsher (Civ. App.) 172 S. W. 165.

In contracts of sale.-A buyer, who by false representa.tions is induced to pur
chase machinery sold under a written cents-act containing certain warranties, is not re

stricted to action on written contract, but can sue on antecedent fraud by which it was

procured. Rumely Products Co. v. Moss (Civ. App.) 175 S. W. 1084.
Statements by the seller's agent as to a guaranty in th€) written contraot held such

fraud as to render admis·sible parol evidence to show the real terms of the agreement.
Lummus Cotton Gin Sales Co. v. Farmers' Co-op. Gin Co. (Civ. App.) 176 S. W. 894.

Parol evidence of fraudulent representations inducing an order for goods held ad
missible, although the order stipulates that all its conditions appear upon its face.
Blair & Hughes Co. v. Watkins & Kelley (Civ. App.) 179 S. W. 530.

Written warranty of hors-e, executed as part of contract of sale, held to exclude any

warranty not therein contained, as well as evidence of fraudulent representations.
Bolt v. State Savings Bank of Manchester, Iowa (Civ. App.) 179 S. W. 1119.

Purchaser sued for purchase price, in .>:upport of plea of failure of consideration,
held entitled to show by parol material mierepresenta.ticns. Id,

Buyer of 267 acres of land for $65 an acre; the tracts being represented orally and

in deed to contain so much, the seller knowing that such was not the case, could prove

'by parol and recover for a 9-acre deficiency. Ashley v. Holland (Ctv. App.) 180 S. W.

635.
Evidence that pla.irrtiffs; agent had made false representations to defendant prior

to the sale held properly admitted, notwithstanding a provision of the sale contract that

the seller should not be bound by any undertakings, promises, or warranties of their

agents beyond those expressed in the contract. J. 1. Case Threshing Mach. Co. v. Webb

(Civ. App.) 181 S. W. 853.

Where purchasers of automobile truck were deceived into believing it was new when

it was secondhand, the fact that the contract of sale contained a wrtt.ten guaranty only

of workmanship and materials would not, under the parol evidence rule, preclude them

from recovering for the fraud. Avery Co. of Texas v, Staples- Mercantile Co. (Civ. App.)
183 S. W. 43.

In bills and notes or indorsement thereof.-Where fraud is alleged in the an

swer to an action on a note with respect to the plaintiff's !representation as to the ap

plication of collateral, parol evidence of the agreement was admissible. First State Bank

'Of Amarillo v, Cooper (Civ. App.) 179 S. W. 295.

__ In subscription to corporate stock.-Where a stock subscrtptton contract was

obtained by fraud, evidence of the fraud was not objectionable as varying a provision 'Of

the contract that no condittons, representa.tions, or ageeements 'Other than those printed
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therein should be binding on the corporation. Commonwealth Bonding &, Casualty Ins.
Co. v . Bomar (Civ. App.) 169 S. W. 1060.

In action to cancel a contract for purchase of stock and a note given for the price,
parol evidence showing untr-uth of recitals in the contract that defendant was selling
stock in a life insurance company capitalized at $1,000,000 held admiesible. Le Master
v. Hailey (Civ. App.) 176 S. W. 818.

.

In action to cancel note and recover money paid on a stock subscription contract,
parol evidence of promises of defendant's agents inducing plaintiff's execution of the
contract held inadmissible. Commonwealth Bonding & Casualty Ins. Co. v. Barrington
(Civ, App.) 180 S. W. 936.

RULE 26. PAROL EVIDENCE IS ADMISSIBLE TO ESTABLISH A" TRUST OR TO
SHOW THAT A WRITTEN INSTRUMENT WAS INTENDED AS A MORT·

GAGE, TRUST OR CONDITIONAL SALE

Mortgage or conditional sale.-Where a deed, absolute in form, was a mortgage at its
inception, no subsequent parol agreement could change its character. . McLemore v.

Bickerstaff (Civ. App.) 179 S. W. 536.
.

Where it is sought to ingraft a parol trust on an absolute deed and show it is in
tended as a mortgage, the evidence must be clear and certatn. De Shazo v. Eubank
(Civ. App.) 191 S. W. 369.

Trust.-In an action to enforce a trust in land purchased by defendant, evidence
held sufficient to sustain a finding of an oral agreement between plaintiff and defend
ant that if either bought the land it was to be for the benefit of both. Sachs v. Gold
berg (Civ. App.) 159 S. W. 92.

A parol trust in lands may be establlshed by the evidence of one witness, if it is
such as to satisfy the conscience of the cour-t that equitable relief should be adminis
tered. Ellerd v. Ellison (Civ. App.) 165 S. W. 876.

Where the trustee is dead, a parol trust should not be ingrafted on a deed to land with
out clear and satisfactory evidence thereof, and such evidence is not satisfactory where
the party suing to establish a tTUSt withholds the best evidence on=the question. Robson
v. Moore (Civ. App.) 166 S. W. 908.

.

In a suit to enforce a resulting trust, evidence held admissible to show that the con
stderatton for the property was community property, though the deed recited that it
was the separate property of complainant's wife. Strickland v. Baugh (Civ. App.) 169
S. W. 181. .

�"r

Evidence of declarations of the grantor introduced 1;0 show a parol trust held ad
missible, though the witness could not give the exact language or exact date. Hamble
ton Y. Southwest Texas Baptist Hospital (Civ. App.) 172 S. W. 574.

While a parol trust may be ingrafted upon a deed, absolute on its face, the evidence
must be clear and sattaractorv. Id.

The feeling of a grantor towards her granddaughters, who claimed that they were
-entitled under a parol trust, held admissible. Id.

Testimony of the payment of bills of the grantee in New York and Hot Sprtngs is
not relevant to a claim that the land was subject to a parol truet. Id.

Evidence of what a grantee said she would do with land is not admissible to charge
the property with a parol trust. Id,

Evidence of the grantor's intention, many years before conveyance of land, Is ad
missible to show that a conveyance absolute on its face was subject to a parol trust.
Id.

Evidence of the poverty of the alleged beneficiaries is inadmissible in a proceeding
to establish a parol trust. Id.

A letter held admissible to rebut a claim of a parol trust. Id.
Evidence that the grantor made presents to one of the alleged beneficiaries is inad

missible. to establish a parol trust upon a conveyance absolute on its face. Id.
Evidence that a grantor had supported the grantee is immaterial in a proceeding to

charge the property conveyed with parol trust. ld.
Where plaintiff furnished money to agent with which to purchase lands, and agent

took title in his own name, in action by pla·intiff to restrain execution sale by creditor
of agent, parol evidence was admissible to show facts leading up to and constituting
entire transaction. Hornbeck Y. Barker ('Cly. App.) 192 S. W. 276.

RULE 28. A WRITTEN INSTRUMENT, FAILING THROUGH FRAUD, ACCIDENT
OR MISTAKE, EITHER OF MATTER OF LAW OR OF FACT, TO REPRESENT
THE TRUE AGREEMENT, OR CONTAINING TERMS CONTRARY TO THE COM·
MON INTENTION, WILL BE CORRECTED OR REFORMED IN EQUITY

Fraud, accident or mistake in general.-The rule that when a mistake is not mutual
courts will not relieve the party making it, does not apply where the party accepting an

offer knows of the mistake and seeks to take advantage of it. Barteldes Seed CO. Y.

Bennett-Sims Mill & Elevator Co. (Civ. App.) 161 S. W. 399.
Instrument will' not be r-eforrned for mistake of one of the parties unless superin

duced by fraud of other. Yantis Y. Jones (Civ. App.) 184 S. W. 572.
Before equity will change the terms of a written instrument as not expressing the

real agreement, it must appear that they were Inserted through accident, fraud, or mu

tual mistake, or, if the mistake be unilateral, it must be material going to the substance
of the contract, Arden v. Boone (Civ. App.) 187 S. W. 995.
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A mistake, to justify reformation of instrument or deed, must have been pazttctpated
in by all parties in interest. Darden v. Vanlandingham (Civ. App.) 189 S. W. 297.

-- Deeds.-A deed which, by mutual mistake of the parties, conveys the entire
tract, while intended by the parties to convey only an undivided half interest will be
reformed to express the intention of the parties. Fallen v: Weatherford (Civ. App.) 158
s. W. 1174 .

.

In an action to reform a deed on the ground of mistake, whereby more land was

conveyed than was intended, evidence held to show that a mutual mistake existed. Har
ris v. Parr (Civ. App.) 165 S. W. 42.

That a grantor did not read the deed, or did not know of the mistake in the de
scription at. the time of its execution, would not bar his right to a reformation of it on

account of mistake or fraud. Id,
A deed cannot be reformed by the addition of a stipulation therein, unless the stip

ulation was omitted by f'raud, accident, or mistake. Luckenbach v. Thomas (Clv, App.)
166 s. W. 99.

It was not error to refuse to correct a deed of trust running to· defendants as to a

misdescription, where it did not appear that a mutual mistake as to such description had
been made. Memphis Cotton Oil Co. v. Gist (Civ. App.) 179 S. W. 1090.

A correction of mutual mistake in description of property in a conveyance does not
create a new contract, but merely makes the written evidence of the contract speak the
truth and conform to the intention of the parties. Hodges v. Moore (Civ. App.) 186 s.
W.415.

.

Where party executed preliminacy contract and accepted deed provtding for his
keeping open a permanent roadway, in the absence of showing of fraud or excuse for
failure to read the two instruments, reformation thereof could not be had on the ground
of accident, fraud, or mistake. Arden v. Boone (Civ. App.) 187 S. W. 995.

Where all heirs inheriting land are free rrom disability and join in a conveyance,
proof that a single tract, for which they receive pay, and intend to convey, is by mistake
omitted from their deed, authorizes a court of equity to 'reform it, or to grant such relief
to purchaser as correction would confer. Darden v. Vanlandingham (Civ. App.) 189 S.
W.297.

Where 184.6 acres were conveyed instead of 157.3 as intended, the excess was such
as equity will correct, if made by mutual mistake. SeuTeau v. Frazer (Civ, App.) 189 S.
W, 1003.

Eyidence held to sustain a jury finding that the parties to a deed made a mutual mis
take regarding__ the source of gran tor-s title, although the grantors did not testify and
the grantee read the deed before accepting it. Smith v. Jones (Civ. App.) 192 S. W.
H�

.
.

Where the parties to a deed make a mutual mistake regarding the source of the
grantor's title, equity will reform the deed 6'1' grant other appropriate relief. Id.

--. Contracts In general.-Wheie the parties to a contract discovered before its
execution that a stipulation was omitted therefrom, but they believed, on the advice of
an attorney, that the stipulation was binding, the contract would not be reformed to in
clude the stipulation, unless either party was misled by the other, or by the intentional
misrepresentation of the attorney. Luckenbach v . Thomas (Civ. App.) 166 S. W. 99.

In the absence of fraud, mistake, or some special reason, the courts will not reform
a binding contract. Seidel v. Walker (Civ. App.) 173 S. W. 1170.

Where, through mutual mistake, a chattel mortgage misdescribed the note securing
the debt, equity will award reformation. Bailey v, Culver (Civ. App.) 175 S. W. 1083.

Where a r-eleaee reciting payment of entire debt did not purport to release all of
the lands subject to the deed of trust, held, that such recital could not overcome abun
dant other evidence showing that it was made through mutual mistake. First State
Bank of Amarillo v. Jones (Sup.) 183 s. W. 874.

.

Where a release of a deed of trust through mutual mistake recited payment of
the entire debt and erroneously released more of the ·land than was' intended, the in
strument will be reformed by a court of equity. Id.

Where through mutual mistake a chattel mortgage failed to include a debt which
the parties agreed should be secured, the instrument will be reformed. McLeod Bros. v,

Kirkland (Civ. App.) 184 S. W. 721.
Equity will reform a chattel mortgage in case of mutual mistake between the par

ties so as to make it express the true 'Intent, and third par-ttes cannot complain of the
reformation unless they plead and prove that they are subsequen.t lienholders or pur
chasers in good faith. Blount, Price & Co. v. Payne (Civ. App.) 187 S. W. 990.

Equity will relieve from the terms of a contract for unilateral mistake only if it
arises through no want of ordinary' care or diligence on complainant's part. Arden v,

Boone (Civ. App.) 187 S. W. 995.
-- Contracts of Insurance.-Evidence in an action for the reforma.tion of an in

surance policy, naming L. as the insured and K. as mortgagee and payee in case of

loss, held sufficient to support a judgment reforming the policy by inserting plaintiff's
name in the mortgage clause, on the ground of mistake. Western Assur. Co. v. Hill
Ye'1'-Deutsch-Jarratt Co. (Civ. App.) 167 S. W. 816.

RULE 29. PAROL EVIDENCE IS ADMISSIBLE TO ESTABLISH A SEPARATE
ORAL AGREEMENT CONSTITUTING A CONDITION PRECEDENT TO AN

OBLIGATION CLAIMED TO ARISE ON A WRITTEN AGREEMENT

Contracts in general.-Evidence of a condition precedent to the liability of an obligee
a bond held admissible. Francis v, Cornelius (Civ. App.) 173 S. W. 947.
That a written contract of employment of a broker to procure a purchaser of land
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was on a condition may be proved by parol to show it did not become operative. Far

rar v: Holt (Civ. App.) 178 S. W. 618.

Contracts of sale and deeds.-An obligation to convey lands, independent on its face.

may be shown by parol evidence to be dependent upon a consideratio?- not expressed
in the obligation or instrument declared on. Johnson v. Mansfield (CIV. App.) 166 S.

W.927.
Parol evidence held inadmissible to show that a deed delivered directly to the gran-

tee, and· the notes given for the price, were intended to take effect only on conditions.

Holt v . Gordon (Sup.) 174 s. W. 1097.
In an action on purchase-money notes and to foreclose the vendor's lien, parol evi

dence is not admiestble to prove a previous agreement that the sale should, become ef

fective only on the happening of a condition. Holt v. Gordon (Civ. App.) 176 S. W.

902.
Vendor held entitled to show by parol that contract delivered to third party was not

to take effect unless he was able to procure a conveyance of the land from another

party. Nelson v, Boggs (Civ. App.) 177 s. W. 1005.
In an action for goods sold and delivered on the buyer's order to the seller's sales

man, parol evidence was admtssfble to show that the written order was not to be deliv

ered to the seller to be filled within 30 days. National Novelty Import Co. v. Duncan

(Civ. App.) 182 S. W. 888.

Bills and notes or Indorsement thereof.-A buyer of an interest in a machine, who

seeks to recover f'!'om the seller the sum paid to bona fide indorsees of purchase-money
notes, may prove by parol the agreement under which the notes were given and show that

the seller agreed to return the notes if the buyer within 90 days expressed dissatisfac
tion with his purchase. Watson v, Rice (Civ. App.) ·166 S. W. 106.

Parol evidence of the terms and conditions on which a negotiable instrument has
been delivered to the payee and of the understanding between the pas-ties is admisst
ble. Id.

Where defendant executed a premium note, parol evidence that it was agreed that
it should not be paid if defendant would assist in procuring other insurance, held inad
missible. Security Life Ins. Co. of America v. Allen (Civ, App.) 170 S. W. 131.

In a suit on a note, given for bank stock, by the payee, parol evidence was admis
sible to show that such note was conditional on the payee's not electing to retain his
stock within 30 days, and that he so elected. Hawkins v. J'ohnson (Civ. App.) 181 S.
W.563.

'

As between the parties to a note, the oral condition on which it was delivered, that it
should be payable only on the happening of a certain event, is valid. Hamilton v. Han
nus (Clv. App.) 185 S. W. 938.

RULE 30. PAROL EVIDENCE IS ADMISSIBLE TO SHOW THAT A WRITTEN
AGREEMENT HAS BEEN RESCINDED, MODIFIED, EXTENDED OR

WAIVED BY A SUBSEQUENT VALID AGREEMENT

In general.-Evidence of a parol agreement, made after written authority to the
broker to sell, that defendant should pay no commission on an exchange of properties,
unless the exchange was fully consummated, held properly admitted. Williams v, Phelps
(Civ, App.) 171 S. W. 1100.

A written contract may be abrogated or altered by a parol agreement subsequently
made, and proof of such subsequent agreement is not inadmissible as an attempt to
vary a written Instrument by parol evidence. Lone Star Canal Co. v, Broussard (Civ.
App.) 176 s. W. 649.

A local insurance agent, authorized to waive conditions and forfeitures contained in
a fire policy, may waive ·them. by parol. New Jersey Fire Ins. Co. v. Baird (Civ. App.)
187 s. W. 356.

The rule excluding parol evidence varying writings does not prevent the introduc
tion of an oral modification of the written contract made subsequent to the execution
of the written contract. Ross Y. Moore (Civ. App.) 191 S. W. 853.

Written contract can be rescinded by parol. Taylor v, Wentworth & Curtis (Civ.
App.) 193 S. W. 158.

The rule forbidding admlseion of parol evidence to alter or contradict a written in
strument does not prohibit establishment by parol of an agreement between parties to
a writing entered into subsequent to execution of written instrument changing or alto
gether abrogating written contract. Eubank v, Bostick (Civ. App.) 194 S. W. 214.

RULE 32. A RECITAL IN A DEED BINDS THE PARTIES AND THEIR PRIVIES IN
SUITS FOUNDED UPON SUCH INSTRUMENT OR GROWING OUT OF

THE TRANSACTION IN WHICH IT IS GIVEN

I. Creation and Operation of EstoppeZ m General

1. Nature and elements In general.-To estop one by deed it must be proved that
there was a consideration paid the grantor, or that he was guilty of fraud or gross
negligence, and that the party relying 'on the estoppel did not know the facts. Ford v,
Warner (Civ. App.) 176 S. W. 885.

A party relying on estoppel by deed is chargeable with knowledge of the state of
the title shown by the record. Id.

A grantor in a deed, absolute in form but in fact a mortgage, signing as a witness
B. deed to a grantee of the mortgagee, was not estopped to assert that it was a mort-
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gage; the subsequent grantee having notice. McLemore v. Bickerstaff (Civ. App.) 179
s. W. 536.

2. Instruments operati ng as estoppel-Deeds.-A grantor of land cannot assert title
as against her grantee. Raley v. D. Sullivan & Co. (Civ. App.) 159 S. W. 99.

A conveyance by plaintiffs' brothers and sisters, who were tenants in common, of a

particular tract of land, held to bar plaintiffs from recovering that parcel; the grantees
having made improvements, and the' whole tract being of similar character. Ramirez
v. Lasater (Civ. App.) 174 S. W. 706.

Though before a husband's judgment creditor, who had levied on community lands,
tleeded them to the wife, the husband had executed a quitclaim deed to the lands to
the wife, the judgment creditor's deed did not vest title in the separate estate of the
wife. Emery v. Barfield (Civ. App.) 183 S. W. 386.

Where a deed to land was duly recorded and in the chain of title when a company
concluded its contract to buy such land and accepted conveyance, the grantor in the
.deed, which was procured by fraud, was estopped, from recovering her tnterer.t in the
land from the company. Collett v. Houston & T. C. R. Co. (Civ. App.) 186 S. W. 232.

A wife, having sold part of a tract of land subject to a lien, and consented to a

release of the lien on that part, is estopped from asserting against the holder of the lien
the right to have the land sold made subject to lien before the homestead. Loe v. Bell
.gardt (Civ. App.) 193 S. W. 714.

4. -- Defective, inoperative or invalid Instruments and transactions.-The rule
that a tenant in common may recover possession of the entire tract as against a tres
passer did not apply as against defendant, claiming under a deed which the grantors
and their heirs for more than 50 years had recognized as valid, and which was insuffi
dent only in the certificate of acknowledgment. Houston Oil Co. of Texas v. Sudduth
(Civ, App.) 171 S. W. 556.

5. Recitals in deeds, mortgages, and mechanic's liens as grounds of estoppel.-The
holder of a bond for title claimed to have been surrendered and canceled held not
-estopped by mortgages given vendor for supplies, describing the land as belonging to
the vendor, though this was evidence to be considered with the other testimony. Wof
ford v. Strickland (Civ. App, ) 160 S. W. 623.

Where a mechanic's lien on a homestead, executed to secure a building loan, re

.cited that it was agreed that all work already done on the building and all material
furnished had been paid for, the borrower was estopped to thereafter deny the truth
of such statement in order to avoid the' lien. Melcher v. Higbee (Civ. App.) 165 S.
W.478.

Mere declaration of one in a deed of land which is his actual residence that it is
not his homestead will not estop him to claim it as such against execution of a third
person. Pierce v. Jones (Civ. App.) 193 S. W. 1137.

7. Persons estopped in general.-Recital; in a deed to complainant's wife, that the
consideration was her separate property did not preclude complainant, after her death,
in a suit to reform the deed, 'from testtrvtng that such recital was erroneous, and that
the consideration was the community property of himself and wife. Strickland v. Baugh
(Civ. App.) 169 S. W. 181.

11. Persons acting in particular character or capacity.-One who, as trustee of a

lodge, executed a deed to certain lots, is estopped from claiming a portion thereof against
the grantee by adverse. possession for any period prior to the execution of the deed.
Crump v. Sanders (Civ. App.) 173 s. W. 559.

I

12. Matters precluded.-In a suit to establish a disputed boundary Iine, plaintiff
held not estopped, by certain deeds calling for the line as located by defendant, to claim
that the line was not properly located. Clemmons v. .Iohrison (Civ. App.) 167 S. W. 1103.

A trustee joining cotrustees in executing a blanket deed of trust as trustees held
not estopped from suing for the recovery of the property on offering to do equity by
offertng to pay the proper propor-tion of the money borrowed by the tustees. Pryor v.

Krause (Civ. App.) 168 S. W. 498.
A surety upon a replevin bond in garnishment held estopped from asserting a lien

upon moneys paid to one of' the garnishees as attorney for the principal defendant.
Amarillo Nat. Bank v. Sanborn (Clv. App.) 169 S. W. 1075.

-

'Where an attorney purchases property adversely to his cHent, he cannot contend
as against the client that his vendor'S title was void. Morris v. Brown (Civ. App.)
173 S. W. 265.,

II. Estates and Rights Subsequently Aoquired

15. Instruments operating on title subsequently acquired-Conveyances with cove

nants.---'Where purchaser from state conveyed by warranty deed, and after forfeiture for

nonpayment of interest again purchased from the state and procured a patent, title held

not to pass by estoppel. Houston Oil Co. of Texas'v. Reese-Corriher Lumber Co. (Civ.
App.) 181 s. W. 745.

A general warranty deed conveys an after-acquired title. Huling v. Moore (Civ.
App.) 194 s. W. 188.

17. Grounds of estoppel.-A chattel mortgage upon property not in existence may
become operative if the property covered subsequently comes into the possession of the

mortgagor, on the equitable principle of estoppel rather than on the principle that the
execution of the mortgage then creates a valid lien upon the thing mortgaged. Ivy v.

Pugh (Civ, App.) 161 S. W. 939. '

18. Persons to whom estoppel is available.-A tenant in common's purchase of an

outstandlng hostile title inures to. benefit of his cotenants. Rogers v, White (Civ. App.)
194 S. W. 1001.
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RULE 33. THE ADMISSIONS OF A PARTY OR HIS AGENT ARE ADMISSIBLE IN
EVIDENCE WHEN OFFERED BY THE ADVERSE PARTY

I. Nature, Form and Incidents 1m, GeneraZ

10. JUdicial admissions in general.-In an action to rescind a contract alleged to
have been induced by defendant's false representations that it had been held legal by
the courts and might be sent in mail, it being alleged that defendant had been indicted
and pleaded guilty for doing such things, the indictment and his plea of guilty held ad
missible. Coons v, Lain (Civ. App.) 168 s. W. 981.

In' an action for the rent of grazing lands, the admissions of defendant as to the
pasturage of his cattle thereon, made in another suit between him and another party,
were admissible in evidence. Warburton v. Wilkinson (Civ. App.) 182 S. W. 711.

11. Pleadings-Admissibility in same proceedings.-In a suit for partition and ac

counting of rents .arid profits, the court properly permitted so much of defendant's an

swer as alleged a receipt for rent, to be admitted in evidence as an admission of de
fendant, but properly refused to permit the introduction of a further allegation with ref
erence to expenses and indebtedness incurred and an agreement between defendant and
the life tenant as self-serving. Wauhop v. Sauvage's Heirs (Civ. App.) 159 S. W. 185.

13. -- Same or different parties.-In an action for conversion of cattle by levy
ot attachment, a paragraph contained in a bill of equity between the same parties was

admissible against the plaintiff as admission in another suit. First Nat. Bank of Here
ford v, Hogan (Civ. App.) 185 S. W. 880.

Averments in a pleading are competent evidence in a subsequent suit against the
party making them, and the fact that the averments are made on information and be
lief goes only to the weight, and not to their admissibility. Id.

16. -- Pleadings superseded, withdrawn or abandoned.-Admissions in contest
ants' original answer for which an amended answer was substituted are not sufficient
to identify the signer of a waiver of the right to administer where the original answer

was not put in evidence. Kimmons v. Abraham (Civ. App.) 158 s. W. 256.
In an action for 'personal injuries to plaintiff's wife, defendant railroad company

may introduce abandoned pleadings of plaintiff wherein he contended that part of the

injuries were due to the negligence of other railroad companies. St. Louis Southwest
ern Ry. Co. v. Duncan (Civ. App.) 164 S; W. 1087.

Where a complaint in libel counted only on original publication and not on answer

setting up truth,' afterwards abandoned by amendment, held error to admit such an

swer in evidence. Ft. Worth Pub. Co. v, Armstrong (Civ: App.) 181 S. W. 554.
In action for libel, seeking only actual damages, answer setting up truth super

seded . by amendment held not admissible in evidence. Id.
In an action for fraternal Insurance, defendant's original answer containing admis

sions of relevant issues, held admissible, but open to explanation or contradiction like
other admissions. Carr v. Grand Lodge, United Brothers of Friendship of Texas (Civ.
App.) 189 s. W. 510.

17!12. Declarations after execution of gift deed.-In wife's suit to restrain sale on

execution of land conveyed to her by husband, declarations of husband, made after exe

cution of the gift deed, consisting of his confession, by suffering default, of the truth
of allegations in the execution creditor's petition that the conveyance was void, were

inadmissible as against the wife, who was not a party to the suit. Stolte v. Karren
(Civ. App.) 191 s. W. 600.

19. Testimony.-In an action against two for the overflow of land, plaintiff's testi
mony as a witness that in his opinion the overflow was caused by the fill made by ap

pellant's codefendant was not an admission of appellant's nonliability. Southwestern
Portland Cement Co.. v. Kezer (Civ. App.) 174 S. W. 661.

20. Offers of compromise or settlement.-Where letters between attorneys and a
.

client showed merely an effort to compromise a dispute as to the attorneys' compensa
tion by accepting less than they thereafter sued for, they were all properly excluded.
Hunter v. Holt (Civ, App.) 160 S. W. 608.

In trespass to try title, evidence that plaintiff offered to purchase a deed from de
fendants to the property held inadmissible, for that fact will not affect plaintiff's title,
being a mere attempt to remove a possible cloud. Zimmermann v. Baugh (Civ. App.)
161 S. W. 943. .

In an action for wrongful garnishment, it was not error for the court to permit
an allegation in plaintiff's petition that he made an effort to compromise the debt be
fore the garnishment Was issued to remain, and to permit proof thereof. Bennett v.

Foster (Civ. App.) 161. S. W. 1078.
A letter from defendant's attorneys prior to suit on a note in question held not ob

jectionable as a whole as an offer to compromise. Sanford v. John Finnigan Co. (Civ.
App.) 169 S. W. 624.

When any fact stated in an offer of compromise can be separated from the offer
and still convey the idea in the 'wmter' s mind, it is admissible. Id.

A mere offer to pay in compromise on a condition not accepted an item claimed to
be owed is not an admission of such item being owed. Tabet Bros. Co. v. Higgin
botham (Civ. App.) 170 s. W. 118.

,

An offer clearly one of compromise, involving no admission of liability, should not
be admitted in an action on a note; the defense being that it was. delivered on an oral
condition of payment not satisfled. Hamilton v. Hannus (Civ. App.) 185 S. W. 938.

In a servant's action for injury, his unaccepted offer to compromise his claim was

properly withdrawn from the jury. Winnsboro Cotton Oil Co. v. Carson (Civ. App.)
185 s. W. 1002.

.
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In suit by vendors for specific performance of contract to purchase land, letter con

taining offer of compromise and making no statement of fact held properly rejected.
Alling v. Vander Stucken (Civ. App.) 194 S. W. 443.

21. -- What constitutes offer.-In action on accident policy to recover death
claim, admission of draft or voucher for the amount of a disability claim, sent after
the insurer knew that plaintiff was making claim for the death, held not to violate the
rule against evidence as to offer to compromise. Commonwealth Bonding & Casualty
Co. v. Hendricks (Civ. App.) 168 s. W. 1007.

A request for settlement, made before the other party had denied liability or .there
had been a disagreement as to the amount, is not inadmissible as an offer of compro
mise. Texas & P. Ry, Co. v. Spann (Civ. App.) 173 S. W. 600.

23. -- Admissions made without preJudice.-In order to exclude distinct admis
sions of facts as offers of compromise, they must have been made without prejudice,
and into which the party might have been led by the confidence of effecting a compro
mise. Sanford v. John Finnigan Co. (Civ. App.) 169 S. W. 624.

24. Statements In writing.-In servant's action for injury, where defendant claimed
that plaintiff was a vice principal, declarations contained in plaintiff's proof made to
the insurer might be considered on the issue of the capacity in which he was em

ployed. Winnsboro Cotton Oil Co. v. Carson (Civ. App.) 185 S. W. 1002.

25. -- Letters.-In an action on a note, a letter from the president of the payee
to one claiming to be a surety was admissible to show the payee's knowledge of the
fact that the surety was a mere surety and not a principal. Central Bank & Trust Co.
of Houston v. Hill (Civ. App.) 160 s. W. 1099.

A letter, written by a life insurance company to its agent, held competent as an

admission of the meaning of its written agreement to handle premium notes. San An
tonio Life Ins. Co. v. Griffith (Civ. App.) 185 s. W. 335.

27. Oral statements.-Statements of a .party to a witness as to the matter in con

troversy are admissible against him. Mendiola v. Gonzales (Civ. App.) 185 s. W. 389.
In an action against livery stable keepers for value of horse, owner was properly

permitted to testify that "defendant told him that in his (defendant's) opinion it was

not necessary to have a veterinary surgeon to treat the horse for the injury." Attaway
v. Schmidt & Madigan Grocery Co. (Civ. App.) 188 S. W. 1010.

In suit to rescind purchase of land for fraud, testimony that defendant stated in
presence of another defendant that land was rich and good agricultural land, and was

north of a certain town, which was not the case, was admissible as in nature of ad
mission against interest. Barbian v. Grant (Civ. App.) 190 s. W. 789.

28. Acts or conduct.-In an action for injuries to plaintiff's mule at a cattle guard,
evidence that the railroad had substituted a different kind of guard at another place
held admissible as an admission. Stephenvi:lle N. & S. T. Ry. Co. v. Schrank (Civ. App.)
175 s. W. 471.

!

Evidence of changes or repairs subsequent to an injury, or as to subsequent pre
cautions to avoid recurrence of injury, is not admissible as showing negligence or as

an admission of negligence, though there are several exceptions to the rule. Winnsboro
Cotton Oil Co. v. Carson (Civ. App.) 185 S. W. 1002.

.

Where a railroad defended an intended passenger's action for injuries on the ground
that it was necessary to operate its signal to maintain the rod which the passenger
struck, at the height at which it was maintained, evidence that after the accident it
was raised 1 foot is admissible to show that it was not necessary to maintain the rod
where it was. Texas Midland R. Co. v. Truss (Civ. App.) 186 s. W. 249.

It is ordinarily the rule that evidence of repairs after an accident is not admissible
to prove antecedent negligence. Id.

In action by buyer to recover excess of price paid for cotton, refusal of defendant
to take back cotton sold by him at the same price he received for it, notwithstanding I

an advance of $2.50 per bale, was competent as an admission, as bearing upon his claim
that the grade and classification at which it was sold were the correct ones. Townsend
v. Pilgrim (Civ, App.) 187 s. W. 1021.

'

In a boundary case in which defendant was claiming under a Mexican grant, a deed
and patent to defendant from state dated after a former case concerning the land held
not admissible as showing purchase of adverse title. Dunn v. Land (Civ. App.) 193 S.

W.6,98.
29. -- Suppressing testimony.-In an action for fraudulent misrepresentations,

testimony of a witness for the plaintiff tr.at defendant had induced him to leave the state
in order to prevent his testifying was admissible. Loftus v. Sturgis (Civ. App.) 167
s. W. 14.

30. -- Compromise or settlement.-In it. personal injury action prosecuted to a.

conclusion by attorneys, assignees of one-half interest therein,· after their client had
compromised, evidence of the compromise with the client is admissible as tending, un

explained, to show an admission of negligence upon the part of the railway. St. Louis,
S. F. & T. Ry, Co. v. Thomas (Civ. App.) 167 S. W. 784.

Agreement between holder of vendor'S lien and certain defendants, in the nature of
a compromise and admission, that the lien was vali. as against such defendants held
improperly excluded. Zeigel v. Magee (Civ. App.) 176 s. W. 631.

31. Acquiescence or silence.-In an action for injuries sustained by plaintiff's wife
while a passenger on defendant's train, evidence that the plaintiff had made no de

mand for settlement before instituting suit is immaterial. Houston & T. C. Ry. Co.
v. Fox, 166 S. W. 693, 106 Tex. 317, reversing judgment (Civ. App.) 156 S. W. 922.

Failure of railroad superintendent, discussing the widening of a subway, to assert
street railroad's contract liability for burning bridge over it, held not an admission that

the street railroad was not SO liable. Pecos & N. T. Ry. Co. v. Amarillo St. Ry. Co.

(Crv, App.) 171 s. W. 1103.
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II. By Parties or Others Interested in Event

34. Parties of record.-In a will contest on the ground of contestee's undue in
fluence over the testator.. her husband, evidence that she had declared that contestant,
his daughter, need not be looking to see what she could get out of testator, because
declarant would see that she did not get any more than she had, was admissible as

showing an intention to defeat contestant's rights in the estate. Scott v. Townsend
(Clv, App.) 159 s. W. 342, judgment reversed 106 Tex. 322, 166 S. W. 1138.

37. Joint Interest.-While declarations' of a legatee are inadmissible as against oth
er legatees, to prove that the execution of the will was procured by undue influence,
yet, declarations of a contestee, charged with undue influence, made in the absence of
testator, her husband, and showing ill will toward contestant, were admissible in corrobo
ration of the evidence showing conversations with her husband, amounting to attempts
to influence the disposition. of his property, which contestee denied. Scott v. Townsend
(Clv. App.) 159 s. W. 342, judgment reversed 106 Tex. 322, 166 S. W. 1138.

III. By Grantors, Former Owners or Privies

38. Privies and former owners In genera I.-In a lessee's action for an injunction, the
lessor's declarations against interest held admissible against defendant, who claimed un

der him with full notice that plaintiff was in possession. Edwards v. Old Settlers' Ass'n

(Civ. App.) 166 s. W. 423.
Prior to an execution sale, the record owner told the purchaser that the judgment

debtor owned the land and the debtor confirmed it. Held, the debtor's statement was ad
missible on the issue of title, where appellant claimed under a prior unrecorded deed of
the record owner. Alexander v. Conley (Civ. App.) 187 S. W. 254.

40. Grantors, vendors or mortgagors of real property-Before conveyance or transrfer
of possesslon.-Declarations. of a grantor, made before execution of the deed, that he did
not claim the land, are admissible as against his grantee. Rayner v. Posey (Civ. App.)
173 s. W. 246.

Declarations of a grantor prior to sale in disparagement of his title, though admis
sible against the grantee, are not admissible against an innocent purchaser. Id.

41 .. -- After conveyance or transfer of title In general.-The testimony of a gran
tor that before the execution of the deed he, with the grantee's agent, went on the
ground, and pointed out the boundary, is inadmissible against a subsequent purchaser
relying on the deed duly recorded. Kirby Lumber Co. v. Stewart (Civ, App.) 161 s. W.
372.

In an action for the conversion of cotton which a mortgagee claimed under a mort
gage made by a landowner before he conveyed to defendants, a letter written by the
landowner, explaining that he had sold the land and' was renting from his grantee, on

shares, and that defendants were to take the first cotton, is admissible only against the
writer. A. J. Birdsong & Son v. Allen (Civ. App.) 166 S. W. 1177.

Where a purchaser of land sold all of his interest to defendants, who assumed pay
ment of the unpaid purchase money, the purchaser's admissions that he did not rely upon
his grantor's representations as to the quantity of land conveyed, etc., are binding only
upon himself and not upon defendants. Brown v. Yoakum .(eiv. App.) 170 s. W. 803.

Declarations of a grantor that he claimed the land and contemplated improving and
living upon it, made after his conveyance, and not in grantee's presence, are inadmlssi
tile. De Shazo v. Eubank (Civ. App.) 191 s. W. 369.

In wife's suit to restrain sale on execution of land conveyed her by husband, declara
tions of husband made after his execution of the gift deed, were. inadmissible. Stolte v.
Karren (Civ, App.) 191 S. W. 600.

A purported will which apparently affected title to land was inadmissible where the
land Involved had been conveyed nine years before. Jung v, Petermann (C'iv. App.) 194
S. W. 202.

43. -- Showing fraud.-Declarations of one after taking title in his son's name of
property bought with community funds, made in the son's absence, that he did so to de
fraud his wife, being against interest, are after: his death admissible against the son.
Krenz v. Strohmeir (Civ. App.) 177 S. W. 178.

50. Donors.-Declarations by defendant subsequent to claimed gift of a note to his
wife held not admissible to show his ownership of the notes. Earhart v, Agnew (Civ.
App.) 190 S. W. 1140.

53. Testators and Intestates.-A statement made by an injured engineer to an ambu
lance doctor on the way to the hospital absolving the railway from all blame is admis
sible in an action by the widow against the railroad for his wrongful death, as an ad
mission against interest. Hovey v. See (Civ. App.) 191 S. W. 606.

Under arts. 4694, 4695, there is such privity between the injured servant and his sur
Vivors that an admission made by the injured servant is admissible in his survivors' ac
tion for wrongful death. Id.

IV. By Agent8 or Other Representative8
54. Authority in general.-Declarations by the children of the buyer of an automo

bile showing a delivery of the car to them as their mother's agents are inadmissible in
an action against the buyer for the purchase price, in the absence of proof of the agency
aside from the relationship and the declarations of the children. Lange v. Interstate
Sales Co. (Civ. App.) 166 S. W. 900.
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56. Interest of party or representative.-Garnishee company, whose general manager
was acting for himself in buying judgment debtor's stock of goods in violation of Bulk
Sales Law, was not bound by his declarations. Gerlach Mercantile Co. v. Hughes
Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784.

57. Agents or employes In general.-In action for price of engine sold for defend
ants' cotton. gin, statements of defendants' bookkeeper, present at. a test of the engine
with defendants' knowledge and consent, that the fuel consumed by it was less than that
guaranteed, held admissible. Feagins v. Texas Machinery & Supply Co. (Civ. App.) 185'
s. W. 961.

Testimony as to statement of defendant's managing agent in conversation with plain
tiff's attorney held competent in rebuttal of manager's testimony offered by defendant
on issue of plaintiff's abandonment of contract in suit. Slayden v. Palmo (Bup.) 194 S.
W. 1103.

.

59. -- Scope and extent of agency or employment.-An agent authorized merely to
collect a note cannot bind his principal by a declaration that the note, which is secured
by a lien on real estate, has been paid, and thereby estop the principal 'from foreclosing
the lien, nor can any agreement by such agent to assume the payment thereof bind the
principal. Thompson v. Keys (Civ. App.) 162 S. W. 1196.

60. -- Admissions before or after transaction or event.__'_Where plaintiff selling
feedstuff for defendants would wire orders to defendants' agent, who would write letters
of confirmation to the purchasers-sending carbon copies to plaintiff and to defendants
such letters were acts and declarations of defendants through their agent, and admissi
ble to bind them in an action for plaintiff's commissions. E. R. & D. C. Kolp v. Brazer
(Civ. App.) 161 S. W. 899.

Agent's disclaimer to be admissible must be made concerning act within his author
ity, and if made before or after such act is not admissible. Pecos & N. T. Ry, Co. v.

Amarillo St. Ry. Co. (Civ. App.) 171 s. W. 1103.

62. Corporate officers, agents and employes.-In an action for damages for injuries
sustained in an automobile accident, where the machine was being driven by one fur
nished by the seller to instruct the buyer in its 'operation, evidence of declarations by
the driver to the effect that he would remain until the buyer understood the operation of
the machine held admissible. Buick Automobile Co. v. Weaver (Civ. App.) 163 S. W. 594.

In suit to enforce claim for materials against corporation, testimony of its lessee, to.
whom it was furnished, as to conversation with company's president, held inadmissible'
without predicate showing president's

I

authority to authorize agent to give lien or an

estoppel to deny such fact. Cleburne St. Ry. Co. v. Barber (Civ. App.) 180 s. W. 1176.
In garnishment proceedings to reach effects of judgment debtor which he sold to gar

nishee in violation of Bulk Sales Law, on showing that the general manager of garnishee
corporation bought for his company what he said while negotiations were in progress,
was admissible as part of transaction'. Gerlach Mercantile Co. v. Hughes-Bozarth
Anderson Co. (Civ. App.) 189 s. W. 784.

64. -- Officers, agents or employes of carrlers.-Evidence of an agent of a ter
minal carrier that he delivered the goods not lost to plaintiff, and located. the loss on the
line of another railroad, was competent to show that witness' company handled the
goods. St. Louis, B. & M. Ry. Co. v. Gould (Civ, App.) 165 S. W. 13.

In action for delay in transporting live stock, testimony of witness as to what con

ductor told him concerning the rules of the company held improperly admitted for failure
to show that he had authority to bind the company. Texas & P. Ry. Co. v. Cauble (Civ.
App.) 16·8 S. W. 369.

. .

Declarations by an engineer the day following his striking with his engine a fellow

employe were inadmissible. Paris & G. N. R. Co. v. Lackey (Civ. App.) 171 s. W. 540.

67Y2' Guardian ad litem.-In an action to set aside a judgment confirming a con

veyance of community property by an insane surviving husband, the fact that the guard
ian ad litem of the children in the former proceeding testified at the subsequent trial that
he was of the opinion that the grantor was sane does not affect the right of the children
to have the deed set aside. Pyle v. Pyle (Civ. App.) 159 ·S. W. 488.

68. Husband' or wlfe.-Admissions of divorced wife i� pleadings and evidence that
goods purchased during marriage were necessaries held not conclusive against the hus
band. Trammell v. Neiman-Marcus 'Co, (Civ. App.) 179 S. W. 271.

In an action to try title by wife, with her husband, against vendees claiming more

land conveyed than grantors claim was intended, admissions by the husband, not in the
wife's presence, after the' conveyance, as to the acreage deemed conveyed, do not bind
her. Qualls v, Fowler (Civ. App.) 186 S. W. 256.

69. Partners.,-In action against promoters for services in surveying railroad, state
ment of one of defendants and plaintiff to another defendant concerning agreements be
tween other def-endants and prospectus showing a third defendant as officer of road, held
admissible against the first two defendants. Vaughn v. Morris (Civ. App.) 180 S. W. 954.

In a broker's action for commission against the seller, the court properly rejected
statements made by partner of purchaser, which could not bind plaintiff. Black v. Wil
son (Civ. App.) 187 S. yv. 493.

70. Principal or surety.-An account prepared by the principal, showing his liability
and being admissible against him, may be received to establish prima facie the surety's
Iiabtlrty. Commonwealth Bonding & Casualty Ins. Co. v.· Harper (Civ. App.) 180 S. W.
1156.

72. Insured or beneficlary.-Under art. 4832, evidence that deceased, when asked by
witness to pay his July assessment, said that he would not keep it up, or did not want
to keep it up, held admissible against the beneficiary. Cole v. Knights of Maccabees of
the World (Civ. App.) 188 S. W. 699.
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73. Conspirators and persons acting together.-Where, in an action for fraud induc
ing plaintiff to become a lessee of a business, the petition charged a conspiracy between
the owner and a third person, in possession under a prior lease for a term which had
not expired and the conspiracy was shown, statements by the third person as to the rea
son for ceasing to operate under the lease were admissible against the owner. Loftus
v. Zier (Civ. App.) 162 S. W. 476.

In suit to recover automobile wrongfully attached and sold as property of another,
upon prima facie showing of conspiracy between plaintiff and such other so that plaintiff
might hold it, such other's acts or statements would be admissible. Taylor Bros. Jewelry
Co. v. Kelley (Civ, App.) 189 S. W. 340.

V. Proof and Effect
75. Preliminary evidence--Existence and extent of aglency or authorlty.-Testimony

of plaintiff as to a conversation which he heard between the conductor of his train .and
Borne employes of the road's receivers, relative to the cause of the wreck which delayed
the shipment of live stock, was inadmissible, where the conductor was not shown to be
authorized to make such statements. Kansas City, M. & O. Ry. Co. of Texas v. Corn
(Civ. App.) 186 s, W. 807.

n. Explanation or limitation.-On second trial of an action for personal injuries,
where defendant introduced plaintiff's abandoned pleadings as an admission conceding
the liability of others, plaintiff may introduce evidence to explain such admissions, but
cannot introduce the charge of the court directing a finding in favor of the other defend
ants to minimize the effect of the admission. St. Louis Southwestern Ry. Co. v. Duncan
(Civ. App.) 164 S. W. 1087.

An admission by a party in an ex parte deposition is not as binding as an admission
In pleading, but may be explained by showing that the witness was insane when his an

swers were taken, without raising the issue of insanity by any pleading, or first moving
to suppress the deposition, etc. Kellner v. Randle (Civ. App.) 165 S. W. 509.

In an action for fraternal insurance, derendant's original answer containing admis
sions of relevant issues, held admissible, but open to explanation or contradiction like
other admissions. Carr v. Grand Lodge United Brothers of Friendship of Texas (Civ.
App.) 189 s. W. 510.

. 80. Construction.-In action on note, admission by defendant to secure privilege of
opening and closing held to carry with it proof of all of the facts to support a recovery
for the amount of the note, with interest and attorney's fees, except as defeated by plea
in reconvention. Russell v. Rhone (Civ. App.) 173 s. W. 611.

81. Conclusiveness and effect.-Testimony of witnesses as to declarations 'of an agent
of admissions of his principal is admissible as to the weight to be given testimony of the

principal. Newsom v. Langford (Civ. App.) 174 S. W. 1036.
Admissions of a party as to a transaction are specially valuable in evidence. Lester

v. Hutson (Civ. App.) 184 s. W. 268.
There is no rule which prevents a party from denying testimony of admissions al

leged to have been J?lade by him. Id.

82. -- As to particular facts In general.-Statements in stock condition reports
signed by a shipper as an accommodation to the conductor, and without having been read,
and only to indicate that the shipment had reached the terminus of the carrier's line, are

not binding on the shipper. Texas Cent. R. Co. v. McCall (Civ. App.) 16·6 S. W. 925.
In a suit for injuries to crops because of defendant's breach of a contract to furnish

water to irrigate same, plaintiff's admission that the crops raised were of the value of
$637.75, while precluding him from showing that the value was less, did not prevent de
fendant from showing that the crop raised was of greater value. Old River Rice Irr. Co.
v. Stubbs (Civ. App.) 168 S. W: 28.

83. -- As, to Indeb tednesae=T'he mere fact that the plaintiff in selling goods en

tered an account on the books as against a partnership did not change the liability of the
defendant to whom in fact credit was alone extended, that being a mere circumstance
explainable and not conclusive as against the plaintiff. Daggett v, Avis Hardware Co.
(Civ. App.) 183 S. W. 20.

The introduction of an admission by defendant to show an agreement to make ad
vances does not preclude plaintiff from showing an agreement to make larger advances
than admitted. San Antonio Life Ins. Co. v. Griffith (Civ. App.) 185 S. W. 335.

Where the tenant claimed a set-off of certain amounts against the landlord, who ad
mitted payment on an item of $4.50, instead of $4.97, as claimed by the tenant, the court
should have allowed the amount so admitted as a credit in favor of the tenant. Harris
v. McGuffey (Civ, App.) 185 S. W. 1024.

84. -- As to title or possession.-In trespass to try title to land ctmveyed by deed
claimed to be a mortgage, evidence as to declarations by defendant that plaintiffs' father
bought the land held insufficient to support a verdict for plaintiffs. Yates v. Caswell
(Civ. App.) 169 s. W. 1104.

In trespass to try title, defendant's admission held to warrant directed verdict in
favor of plaintiff; it overcoming the defense set up In the answer. Workman v. Ray
(Civ. App.) 180 S. W. 291.

Although plaintiff alleged that the defendant had used a way for telephone lines
across plaintiff's land for more than two years, that was not such an admission of plain
tiff's acquiescence as to establish the prescriptive right in defendant. American Cement
Plaster Co. v. Acme Cement Plaster Co. (Civ. App.) 181 s. W. 257.

86. -- JUdicial admissions.-Buyer of gasoline engine, sued on note given for 1>art
of price, held not precluded from having a rescission and cancellation of the contract of
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·sale by admissions in his cross-bill relative to his having retained the engine after he
discovered its defects. Bruns Kimball & Co. v. Amundsen (Civ. App.) 188 S. W. 729.

RULE 34. DECLARATIONS ARE GENERALLY INADMISSIBLE, BUT MAY BE
SHOWN AS A PART OF THE RES GEST.tE WHERE MADE BY A PARTY

OR BY THIRD PERSONS AT THE TIME WHEN AN ACT IS PER·
FORMED AND AS PART OF THE TRANSACTION

I. Declarations in General.

.
1. Nature and grounds for admission In general.-Declarations held incompetent to

show invalidity or nonexistence of a marriage. Adams v. Wm. Cameron & Co. (Civ.
App.) 161 s. W. 417.

.

Evidence as to acts and statements of president of corporation, when bill for re

pairs was presented, held admissible on the question of an alleged agent's authority to
contract for the repairs. Texas Mfg. Co. v. Fitzgerald (Civ. App.) 176 s. W. 891.

3. Statements showing physical or mental condition.-In a will contest on the
ground of contestee's undue influence, whereby contestant was excluded from any ma

terial participation in her father's estate, declarations of testator indicative of aff'ectton
for contestant held admissible, as tending to show the state of his mind at the time
of making his will. Scott v. Townsend (Civ. App.) 159 S. W. 342, judgment reversed
106 Tex. 322, 166 S. W. 1138.

Declarations of testator after the execution of a will, showing affection toward con

testant, were admissible to show that but for the efforts of contestee he would have re

voked it. Id.
Evidence that testator had declared that contestee desired him to make a will was

not within the hearsay rule, but was admissible as showing. his state of mind and the
effect of contestee's influence. Id.

Testimony that, long after the alleged accident the alleged injured party stated she
had been hurt, is inadmdssible as a self-serving declaration. Northern Texas Traction
ce, v. Nicholson (Civ. App.) 188 S. W. 1028.

5. Statements showing intent, motive or nature of act-Statements by persons since
deceased.-"Where one of the parties claimed under a purported deed which stated in
the habendum' clause, "delivery hereof not to occur until my death," evidence was ad
missible by the scrivener that the grantor said he did not wish to make a will, but
preferred to convey by deed in such a way that he could retain control of the property
during his lifetime, and did not say anything about delivery of the deed. Stevens v.
Haile (Civ. App.) 162 s. W. 1025.

6. -- Statements by persons transferring property.-Where plaintiffs and G., who
were interested in property held in trust for G. for life, remainder to one of the plain
tiffs, conveyed the property, declarations by G. as to what was to be done with that
part of the proceeds kept in trust for her benefit are admissible, where it was shown
that these statements 'were brought to the knowledge of plaintiffs before they signed
the conveyance. Barnett v. EHiott (Civ. App.) '160 S. W. 671.

Evidence of declarations made by the grantor after conveyance, is inadmissible to
establish a parol trust. Hambleton v. Southwest Texas Baptist Hospital (Civ. App.)
172 S. W. 574.

8. Self-serving declarations In general.-Evidence that plaintiff complained of suf
fering a good deal more when on his side held admissible. Missouri, O. & G. Ry, Co. of
Texas v. Love (Civ. App.) 169 s. W. 922.

In action on note claimed to have been forged, admission of notice from bank as

to maturity and testimony that defendant in conversation with cashier denied signing
the note held error. Lockney State Bank v. Bolin (CiY. App.) 184 s. W. 553.

In will contest, contestant's declaration to proponent when she first saw will that it
did not look like her mother's handwriting was not evidence that it was not her hand
writing, as contestant could not prove that fact by self-serving declarations at some
other time or place. Rounds v. Coleman (Civ. App.) 1891 S. W. 1086.

9. -- Statements by partners, joint' contractors or codefendants.-Declarations
in a contract of sale of a business, drawn up and signed by B., in the absence of W.,
that they were partners, are inadmissible against W. Eagle Drug Co. v. White (Civ.
App.) 182 S. W. 378.

'11. -- Statements as to intent, motive or nature of act.-A declar:;;_tion by a hus
band that he intended to move back on a homestead was self-serving on the issue of
whether. there was an abandonment. Parker v. Schrimsher (Civ. App.) 172 s. W. 165.

12. -- Statements as to terms or meaning of contract.-Statements between
plaintiff and hi's attorney in defendants' absence are inadmissible 'on the question of
the agreement of the parties. Eagle Drug Co. v. White (Civ. App.) 182 S: W. 378.

In suit against . realty broker by owner of land to recover difference between selling
price and price at which he accounted, testimony that broker stated when he deposited
$1,000 in bank, and on same day, that he had just bought property from owner, etc.,
held inadmissible as self-serving. Barton v. McGuire (Civ. App.) 189 s. W. 317.

In action against realty broker by owner of land to recover difference between
price at which broker sold and price for which he accounted, conversation between
broker and attorney, wherein broker told latter he had made telephone contract with
owner to buy land himself, held self-serving. Id.

13. -- Statements as to title.-In trespass to try title, in which defendant claim
ed under a lost deed, statements by defendant's grantor, claiming that he had a deed,
o.ffering to. produce the same, held admissible to show the existence or his claim to own
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Texas land, if properly limited, though not admissible as direct evidence of title.
Hutcheson v: Massie (Civ. App.) 159 S. W. 315.

A statement of a husband prior to the incurring of a debt that certain personal
property belonged to his wife was admissible in a contest between the credltor and
the wife to determine the ownership of the property. Wofford v. Lane (Civ. App.) 167
S. W. 180.

'

In a proceeding to enforce a claim to property attached as the property of claim
ant's brother, W., evidence of an agr-eement between the claimant, W., and another
that the cotton in controversy should belong to the claimant when grown, made when
defendant was not present, held inadmlsstble, as being the unsworn declarations of in
terested parties in their own favor. Taylor v. Butler (Civ. App.) 168 S. W. 1004.

14. -- Time of making statement in general.-A statement by plaintiff, suing tor
a personal injury, .made several hours after the accident to a night watchman in ex

planation of his having a lamp burning, that he had been injured, that his Injur-ies were

paining him, and he kept the lamp burning to apply a liniment, is' inadmissible as

self-serving. Gulf, T. & W. Ry. Co. v. Culver (Civ. App.) 168 S'. W. 514.
The testimony of a witness that plaintiff, suing a railroad corrnpany for a personal

injury, told her a few days after the accident that he was hurt on the railroad, was

inadmissible as self-serving. "Id.
Where letter from G. concerning note which defendant claimed G. forged was in

troduced by defendant, his subsequent statements to. G. that he never signed the note
and knew nothing about it held self-serving and incompetent. Lockney State Bank v.

Bolin (Civ, App.) 184 S. W. 553.

16. -- Statements by agents.-Declarations of agent are not competent to prove
existence of agency. Alamo Live Stock Commission Co. v. Heimer (Civ. App.) 192' S.
W. 591; Sargent v. Barnes (Civ. App.) 159 S. W. 366; Bray-Robinson-Curry Woolen
Mills v. W. F. Walker & Son (Civ. App.) 165 S. W. 107; McConnon & Co. v. McCormick
(Civ. App.) 179 S. W. 275; Loop Land & Irrigation oo, v. Ogburn (Civ. App.) 18� S.
W. 914; Eardley Bros. v. Burt· (Civ. App.) 182 S. W. 721; Knodel v. Equitable Life Ins.
Co. (Civ. App.) 100 S. W. 1138.

Agency cannot be established by the declarations of the agent alone, but they will
be consldered in connection with other evidence, including proof of like acts ratified by
the principal, for' the purpose of establishing agency. D. Sullivan & Co. v. Ramsey
(Civ. App.) 155 S, W. 58!}.

Where alleged agents of railroads were found transacting business where such
agents usually are, their statements that they were agents were admdssible. Missouri,
K. & T. Ry. Co. v. Brown (Civ. App.) 155 S. W. 979.

The acts and statements of an alleged agent made while negotiations are pending for
the sale of land are admissible in an action to rescind the contract for misrepresenta.
tions by the agent in connection with direct testimony of the acts and statements of
the prfncipa.l and direct testimony establtshtng agency. Sargent v. Barnes (Civ. App.)
159 S. W. 366.

In an action by the indorsee of a premium note, a letter written to defendant by
its state agent seeking such indorsement held admissible to show that the agreement
between the parties was that the note should be indorsed without recourse. Security
Trust & Life Ins. Co .. v. Stuart (Civ. App.) 163 S. W. 396.

In action on note given insurance agent and transferred by him to plaintiff, in
which defendant asked judgment over against the insurance company, the agent's
declarations that he was the company's agent held admissible; this being proved by
other evidence and, in effect, admitted by the company in its answer. Reserve Loan
Life Ins. Co. v. Benson (Civ. App.) 167 S. W. ,266.

In an action for the purchase price of coal claimed to have been delivered to defend
ant's agent, testimony by the agent as to conversations with defendant's husband which
fixed his status held admissible. Kohlberg v. Awbrey & Semple (Civ. App.) 167 S. W.
828.

Evidence as to M.'s conversation oyer telephone with person answering it in re

sponse to request for company's president, held admIssible on question of M.'s agenc-y
for the company. Texas Mfg. Co. v. Fitzgerald (Civ, App.) 176 S. W. 891.

In action on account, a declaration of plainti-ff's agent that he did not intend to re

lease defendant by accepting notes of other parties was not inadmissible as self-serving,
where it was part of a conversation wherein defendant's attorney admitted defendant
did not claim a release by acceptanoe of such notes. Wilson v. J. W. Growdus Drug
Co. (Civ. App.) 190 S. W. 194.

17. -- Statements by husband 0.1' wife.-In a consolidated action for the probate
of a will and to set aside a deed by testatrix and her husband to the proponent, the
testimony of proponent's husband as to what he told a third person, not in the presence
of the grantor in the deed, as to what the latter meant by a -statement held self-serv
ing. Holt v. Guerguin (Civ. App.) 156 S. W. 581, judgment reversed 106 Tex. 185, 163
S. W. 10, 50 L. R. A. (N. S.) 1136. '

In an action for personal injuries to plaintiff's wife while a passenger on defend
ant's train, declarations by plaintiff to others that his wife had been injured on a trip
were hearsay. Houston &. T. C. Ry. Co. v. Fox, 166 S. W. 693, 106 Tex. 317, reversing
judgment (Civ. App.) 156 8'. W. 922.

20. -- Statements by persons since deceased as to. title 0.1' po.ssessio.n.-In an ac

tion to recover an interest in land, self-serving and hearsay declarations of plaintiff's
intestate contained in a letter to a third person held incompetent as against the de
fendant. Lester v. Hutson (Civ. App.) 167 S. W. 321.

21. -- Written statements In general.-An ancient deed, although containing
self-serving declarations in favor of the grantor, held admissible in evidence to show
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that he had received a conveyance to the land in question. Houston Oil Co. of Texas
v. Drumwright (Civ. App.) 162 S. W. lOll.

Where petttioners, in mandamus to compel a tax collector to deliver to them poll
tax receipts, had paid their taxes through an agent appointed by sworn powers of at
torney, containing recitals alleged to show that petitioners were qualified voters, such
powers were inadmissible as evidence to prove that petitioners were qualified voters,
and so entitled to receive receipts. Parker v. Busby (C1v. App.) 170 S. W. 1042.

22. --' Letters.-A letter written by plaintiff, in which he stated that defendant
had made the promise sued on, held adm.issible when limited to the purpose of rebutting
defendant's claim of recent fabrication by plaintiff. Grant v. Alfalfa Lumber Co. (Civ.
App.) 177 S. W. 536.

In an action on an award of arbitrators, and on the merits of the original con
troversy, arising upon a building contract, letters of plaintiff to defendant and defend
ant's architect held self-serving declarations, and inadmissible. Slaughter v. Crisman
& Nesbit (Civ. App.) 178 S. W. 1.

An insurer sued on a life policy may not introduce a letter written by its Officers
stating that insured committed suicide. De Garcia v. Cherokee Life Ins. Co. of Rome,
Ga. (Civ. App.). 180' S. W. 153.

A letter written by an owner revoking a broker'S authority to make a sale to one
whom the broker had interested in the land, is a self-serving document, and is inad
missible to show that the broker had withdrawn' from that transaction. White v. Hol
man (Civ. App.) 180 S. W. 286.

25. Declarations against interest in general.-In a servant's action for injuries, if
offered testimony is against the interest of the party making the statement, its exclu
sion is error. Hovey v. See (Clv, App.) 191 8-. W. 606.

26. Declarations of person in possesston or control as to title or possession.-Dec
larations of tenants as to the character of title under which they held were not bind
ing on one claiming title under adverse possession through the tenants, especially where
the declarations were made after ten years from the commencement of adverse posses
sion. Harris v. Wagnon (Civ. App.) 162 S. W. 2.

Where one of the parties claimed under a deed providing for delivery on grantor's
death, evidence of grantee's daughter that she heard her mother mention the deed on
the night her father, grantor, died, or the next night, held admissible to show that
grantee knew ior the existence of the deed before grantor's death together with testi
mony tending to show where .the deed was kept and possession of it by grantee. Ste
vens v. Haile (Civ. App.) 162 S. W. 1025.

In an action for damages and to enjoin a breach of contract of sale of livery stable
and its good will, statements of defendant in his answer to action of a third person
that a certain building was to be used as a livery held admdssible as a declaration that
the building was his. Kennedy v. Winfrey (Civ. App.) 163 S. W. 1018.

In an action in the nature of trespass to try title, where the 'issue was whether the
possession of plaintiff's intestate was that of owner or tenant, the fact of his possession
and claim of ownership and his declarations with reference to improvements, to his ef
fort to borrow money on security of the land, though self-serying and hearsay, were ad
missible, but his declarations as to his purchase, the balance due, etc., were not admis
sible to show an equitable title. Lester v. Hutson (Civ. App.) 167' S: W. 321.

A bailee's declarations to a sheriff, coming to serve an execution, as to who the
bailor was, were admissible. First Nat. Bank of Ft. Wayne, Ind., v. Howard (Civ, App.)
174 S. W. 719.

A statement made by the possessor of land that his possession was held in sub
ordination to real title held admissible upon issue of whether or not possession was ad
verse. Nerio v. Christen (Civ. App.) 189 s. W. 1038.

Constructive possession may always be restricted by the acts and declarations of
the occupant indicating that he does not make his claim coextensive with the bound
aries of his color of title. Walker v. Knox (Civ. App.) 1901 S. W. 730.

28. Declarations of testator respecting wlll.-In a proceeding for the probate of a

will, testimony that the testatrix in a suit brought before her death stated, in giving her
deposition, that the proponent was the custodian of her will is admissible, although the
deposition is not. Rucker v. Carr (Civ. App.) 163 S. W. 632.

31. Decedent against interest-Statements as to fact or nature of transfer or gift.
-Declarations made by a donor to a third party that she had that da.y given the land
to the donee, and was going to deliver possession, held admissible to prove the gift.
Sockwell v. Sockwell (C1v. App.) 166 S. W. 1188.

In a suit to establish a parol trust upon land apparently conveyed absolutely, evi
dence of declarations of the grantor not made in the grantee's presence is admissible.
Hambleton v. Southwest Texas Baptist Hospital (Civ. App.) 172 S. W.· 574.

33Y2' Dying declaratlons.-Evidence that naming of deceased's younger brother as

berieflcia.ry. in insurance policy, claimed to show that he would not have contributed to

his father's support, was requested by his mother on her- deathbed, held not admissible
as a dying declaration. St. Louis, B. & M. Ry, Co. v. Jenkins (Civ. App.) 172 S. W.
984.

L

A statement that would not be admissible if declarant were living is not admissible
as a dying declaration, and the declarant must have knowledge of the transaction. rd.

35. Conclusiveness and effect.-An admisston by possessor of land triat his posses
sion was beld in subordination to the real title, �if made during period relied upon,
should be given conclusive effect, but, if subsequent to such period, is to be considered
with other evidence in determining whether possession was adverse. Nerio v. Christen
(C1v. App.) 189 S. W. 10138.
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11. Res Geste

36. Nature of doctrIne In general.-A statement as a. part of the res gestss is not
rendered inadmissible because it contains a profane expression. Missouri, O. & G. Ry.
Co. v. Boring (Civ. App.) 166 S. W. 76.

In a servant's action for injuries, if offered testimony is a part of the res gestm,
its exclusion was error. Hovey v. See (Civ. App.) 191 S. W. 606.

37. Facts forming part of same transaction.-In an action to recover money paid
under a contract for feeding cattle, evidence that plaintiff when contracting, knew the
feeding price at another place, and gave defendant a telegram showing the price at
that place, held admissible as original evidence, part of the transaction, or "res gestm."
Memphis Cotton Oil Co. v. Goode (Civ. App.) 171 S. W. 284.

38. Acts and statements accompanying or connected with transaction or event.
�P'hy_sical suffering, intentions, ill feelings, affections, and other emotions, when they
are material circumstances to establish an issue, may be established by proof of dec
larations contemporaneous with such intentions or feelings as a part of the res gestss.
Scott v. Townsend (Civ. App.) 1591 S. W. 342, judgment reversed 10'6 Tex. 322, 166, S. W.
1138.

IDvidence that naming of deceased's younger brother as beneficiary in insurance
policy, claimed to show that he would not have contributed to his father's support, was

requested by his mother on her deathbed, held not admissible as res gestm. St. Louis,
B. & M. Ry. Co. v. Jenkins (Civ. App.) 172 S. W. 984.

In action against telephone company for slander uttered by its manager, response
of plainUff to slanderous words held competent as part of res gestae, Southwestern Tel
egraph & Telephone Co. v. Wilkins (Civ. App.) 183 s. W. 429.

In action against realty broker' by owner to recover difference between price for
which broker sold land and that for which he accounted, statements of broker held not
so connected with his alleged buying of land from owner as to be res gestse. Barton
v. McGuire (Civ. App.) 1891 s. W. 317.

39. -- By agents or employes.-Statements and representations made by an agent
of a corporation, acting within the scope of his authority, are admissible as res gestss,
Texas Mfg. Co. v. Fitzgerald (Ctv, App.) 176 S. W. 891.

In shipper's action for damages to stock, declarations of initial carrier's conductor
offered to fix liability on defendants, receivers of connecting carrier and incompetent
therefor, held not admissible as part of res gestae. Hovey v. Arledge (Civ. App.) 176
S. W. 896.

Where a telegraph company constituted a telephone company its agent to discover
the addressee, conversations between employes of the telephone company, and between
the employes of that company and the agent of the telegraph company, are admissible
as part of the res gestm. Western Union Telegraph Co. v. Oakley (Civ. App.) 181 S.
W. 507.

40. -- Wrltings.-Field notes of surveys made at the same time by the same sur

veyor are admissible, as res gestre. State v. Dayton Lumber Co. (Civ. App.) 159 S. W�
391.

41. -- Motive and Intent in general.-In a suit to set aside a conveyance and will
executed by the parents of one of the parties, evidence of a declaration by the husband
of .another of the parties as to what one of the parents meant by remarks as to the
preparation of the instruments in question held not part of the res gestre. Holt v. Guer
guin, 106 Tex. 185, 163 S. W. 10, 50 L. R. A. (N. S.) 1136, reversing judgment (Civ. App.)
156 S. W. 581.

42. -- Ownership or possession of property.-Testimony of a wife that when land
was purchased her husband told her that it would be their home, and that when they
left he said they would return as soon as she was able, held res gestre. Parker v,
Schrimsher (Civ. App.) 172 S. W. 165.

Statements, by the dr-iver of an automobile which struck plaintiff, that as long as
he had purchased the CaJr he would like to drive it, held admissible as res gestre on issue
of ownership, Olds Motor Works v. Churchill (Civ. App.) 175 S. W. 785.

43. -- Existence or nature of contract and relation of parties.-In a lessee's ac

tion for an injunction, statements of the lessor as to leasing the premises and delivering
possession thereof in .:;:0 far as res gestre as to the delivery of possession held admissible.
Edwards v. Old Set.tler's' Ass'n (Civ. App.) 166 S. W. 423.

46. -- Personal Injuries.-A statement by one of the parties to an occur

rence resulting in injury, made at the time of the occurrence, with reference to the cause

of the injury or the conduct of. the parties is admlsaible as a part of the res gestse. Mis

souri, O. � G. Ry. Co. v. Boring (Civ. App.) 166 s. W. 76.

49. Acts and statements before transaction or event.-In an action to cancel deed
from husband to wife, declarations of deceased grantor, made just prior to its prepara
tion and execution, that he would "have no peace" unless he made it, held admissible as!

part of res gestre to prove a condition of mind. McKay v. McKay (Civ. App.) 189 S.
W.520.

50. Acts and statements after tfansactlon or event.-In an action on an accident policy
tor death of insured, alleged to have resulted from a fall on the ice of a skating pond,
his declaration to witness a very few moments after the fall that he hurt his head, and
at the same time raising his hand near or to his head, when properly qualified, was ad
missible as res gestre. Order of United Commercial T'l'avelers of America v. Roth (Civ.
App.) 159 S. W. 176.
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Statement by insured, after calling office of Insurer's agent on the telephone and
informing some one there of a transfer of the policy, that the policy was transfe'1'red,
and that the agent would agree thereto, held not hearsay, but a part of the res gestffi.
Northern Assur. Co., Limited, of London v. Morr-ison (Civ. App.) 162 S. W. 411.

In an action on a benefit certificate issued by a fraternal insurance assoclatton, ev
Idence as to declarations' by one of the parties who was present when insured was killed,
made immediately after the killing, held admissible as par-t of the tres gestse, Sovereign
Camp Woodmen of the World v. Bailey (Civ, App.) 163 S. W. 683.

The statement of a section foreman, an instant after the happening of an accident
to a section hand under his control, as to the cause of the accident was properly re

ceived as a part of the res gestae when material on the issues as then disclosed by the
pleadings and the evidence. Missouri, O. & G. Ry. Co. v. Bortng (Civ. App.) 166 s.
W.76.

A statement by a foreman of a section railroad crew, made two or three hours
after an injury to a member of the crew, is not a part of the res gestee. Gulf, T. & W.
Ry. Co. v. Culver (Civ. App.) 168 S. W. 514.

Statement of a railroad employe to the occupants of an automobile immediately after
its wreck by a train, "What in the hell are you doing here anyhow," is not part of the
res gestse, Ft. Worth & D. C. Ry, Co. v. Alcorn (Civ. App.) 178 S. W. 833.

In an action for personal injuries caused by making a "flying switch," statement,
made immediately after accident by foreman of the switching crew, that he he mlghn
lose his job, because he had an accident before in making a flying switch, was part of
the res gestse. Pecos & N. T. Ry. Co. v. McMeans (Civ. App.) 188 S. W. 692.

52. Acts and statements of person sick or injured-Statements as to cause of injury.
-In an action for injuries to a passenger by being assaulted by a trainman, statements
made by him immediately after getting up from the ground, that the trainman, con

ductor, and baggageman all jumped on him, and pushed him off the platform backward,
was admlssdbla as res gestae. St. Louis, B. & M. Ry, Co. v. Fielder (Ctv, App.) 163 S.
W.606.

Statement of railway employe three or fOUT minutes after an accident, to foreman
of switching crew as to his injury, and that the foreman ought not to kick cars so hard,
held admissible as res gestse. St. Louis Southwestern Ry. Co. of Texas' v. Moore (Civ.
App.) 173 s. W. 904.

53. -- Statements as to and expressions of personal injury or suffering.-In an
action for damages for personal injuries, statements of plaintiff as to his pain and suffer
Ing held admissible. Pecos & N. T. Ry, Co. v. Coffman (Civ, App.) 160 s. W. 145.

In a personal injury action, it was not error to permit a witness to testify that, since
the accident, plaintiff had complained that his ankle and wrtst pained him; it being for
the jury to determine whether such expressions were real or feigned. Missouri, K. & T.
Ry. Co. of Texas v, Graham (Civ. App.) 168 S. W. 55.

One suing for a personal injury may not testify to statements made several hours
after the injury to third persons as to his injuries and the pain suffered in consequence
thereof. Gulf, T. & W. Ry. Co. v. Culver (Civ. App.) 168 s. W. 514.

Evidence of declarations of present pain and suffering In the nature of verbal acts
is admissible to show that a party suffered personal injuries. Missouri, O. & G. Ry. Co.
v. Plemmons (Civ. App.) 171 S. W. 259.

In an action for personal injuries, declarations of plaintiff to his physician held not
admissible as complaints of present pain and suffering. Gulf, C. & S. F. Ry. Co. v. Me
Kinnell (Clv. App.) 171 S. W. 1091.

In an action against a carrier for personal injury, testimony that when witnesses
called pending the suit, and in the absence of any of defendants' agents, plaintiff com

plained of her head, hip, and thigh, held admissible. Texas Cent. R. Co. v. Claybrook
(Civ. App.) 178 S. W. 580.

A statement, "I am nearly killed," by a passenger injured on a train made at the
time of the injury and in answer to an inquiry, is admissible as res gestse, Fox v. Hous
ton & T. C. Ry.. Co. (Civ. App.) 186 S. W. 852.

54. -- Statements to physlclans.-Declarations of intent to return to a homestead,
if admissible as res gestse, should be proven by those to whom made, and not by the de
clarant. Parker v. Schrimsher (Civ. App.) 172 s. W. 165.

Testimony of a physician as to plaintiff's complaints of tenderness in the body held
admissible as res gestre; but testimony of complaints of becoming tired when standing,
and inability to sleep as well, was inadmissible. Gulf, C. & S. F. Ry. Co. v. McKinnell
(Civ, App.) 173 S. W. 937.

RULE 35. HEARSAY IS GENERALLY INADMISSIBLE, BUT ·IT IS COMPETENT
EVIDENCE TO PROVE PEDIGREE, RELATIONSHIP, MARRIAGE,

DEATH, AGE AND BOUNDARIES

1. Admissibility of Hearsay Evidence in General

1. Nature of hearsay evidence and admiSSibility In general.-Where there was no

evidence that defendants, who purchased land in which plaintiff had an equitable inter

est, were parties to a scheme to defraud her, evidence of cornmunicattons between the
holder of the legal title and his agent, showing a fra.udulent scheme, was inadmissible as

against defendant's. Meador Bros. v. Hines (Civ. App.) 165 S. W. 915.
Where the members of a ffrm, at a conference, agreed that one partner should or

der machinerv, a partner present at the conference may testify that the machinery was

ordered for the firm; the matter being within his own knowledge and not hearsay,
Owens v. First State Bank of Bronte (Civ. App.) 167 s. W. 798.
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In an action for a seller's misrepresentations as to soundness of animals bought; the

testimony of a witness that no complaint as to disease among the animals had been

made by packing houses purchasing them was properly excluded as hearsay. . George W.
Saunders Live Stock Commission Co. v. Kincaid (Civ. App.) 168 S. W. 977.

Evidence that naming of deceased's younger brother as beneficiary in insurance pol
icy, claimed to show that he would not have contributed to his father's support, was re

quested by his mother on .her deathbed, is hearsay. St. Louis, B. & M. Ry. Co. v. Jen
kins (Civ. App.) 172 S. W. 984.

In action against railroad receivers for damages to shipment of stock, testimony
of plaintiff and initial carrier's conductor that the receivers' connecting road would not

accept shipment held hearsay and Inadmleslble. Hovey v. Arledge (Civ. App.) 176 S.
W.896. ,

Except in cases of pedigree, relationship, marriage, death. age, and boundaries, hear
say evidence is inadmissible. Pulkrabeck v. Griffith & Griffith (Civ. App.) 179 S.
W.282.

In explaining the absence of a material witness, testimony of defendant's agent that
his subagent telephoned that he had located the witness, who refused to attend, was in
admissible because hearsay. Galveston, H. & S. A. Ry. Co. v, Reinhart (Civ. App.) 182
s. W. 436.

,

In action for injuries to passenger while alighting from defendant's car by means
of a box under the step which overturned, testimony of witness who learned of the acci
dent from another, and so fixed its date with reference to time when he saw a box there,
held not objectionable as hearsay. Wichita Falls Traction Co. v. Berry (Civ. App.) 187
s. W. 415.

3. Oral statements by persons other than parties or witnesses.-A witness cannot
testify to declarations by the alleged husband that he quarreled with his first wife, and
left the country with the woman the validity of whose marriage to him was in issue .

.Adams v: Wm. Cameron & Co. (Civ. App.) 161 S. W.417.
A statement by plaintiff's agent, not having been made in the presence of plaintiff,

was hearsay as to defendant. Camden Fire Ins. Ass'n of Camden, N. J., v. Puett (Civ.
App.) 164 S. W. 418.

Evidence of an agent of a terminal carrier that he delivered the .goods not .lost to
plaintiff, and located the loss on the line of another railroad, was not hearsay. St. Louis,
B. & M. Ry. Co. v. Gould (Civ. App.) 165 S. W. 13.

Conversations between defendant, his attorney and the payee of the note sued on

held hearsay and inadmissible, where the payee was not a party to the suit and such
conversations were not had in plaintiff's presence, Sands v. Curfman (Clv, App.) 177
S. W. 16I.

In action against brokers for snare of commission, defendant's testimony that par
ty who brought in purchaser stated plaintiff had not sent him held hearsay and inad
missible. Pulkrabeck v. Griffith & Griffith (Civ. App.) 179 S. W. 282.

The defendant buyer's testimony as to what his wife told him relative to statements
made by her to plaintiff seller's agents held hearsay and inadmissible.. J. 1. Case Thresh
mg Mach. Co. v. Webb (Civ. App.) 181 S. W. 853.

In action for damages by assignee of contract for delivery of cotton seed, evidence as

to a material issue held hearsay and inadmissible. Cherbonnier v. Shirley (Civ. App.)
l85 S. W. 641.

In suit for dissolution and accounting by partner in firm selling realty, testimony as

rq_ conversation between witness and federal district attorney, who came to investigate
firm's manner of doing business, held immaterial to any issue. Tyler v. McChesney
(Civ. App.) 190 S. W. 1115.

.

Conversation between third parties, outside hearing of plaintiff, ordinarfly would not
be admissible against him. rd.

.

Testimony by plaintiff and wife as to receipt of money by defendant, based solely
upon report of third pa'rty, was inadmissible as hearsay. Marks v. Williams (Civ. App.)
192 S. W. 116I.

4. -- Bodily and mental conditlons.-The testimony of one as to what physicians
had stated to him, or in his presence, as to the advisability of an operation On him, was

inadmissible as hearsay. Texas Power & Light Co. v. Burger (Civ. App.) 166 S. W. 680.
Where defendant introduced evidence that plaintiff made no' complaint of the in

jury 'received, the rule, that statements made by plaintiff to others at or near the same

time are. admissible in rebuttal, does not permit the introduction of hearsay statements
made by others in reference to plaintiff's injury. Fox v, Houston & T. C. Ry. Co. (Civ.
App.) 186 S. W. 852:

5. -- Writings, contracts, agreements and transactions.-In an action for wrong
ful garnishment arising out of plaintiff's signing notes for the price of corporate stock
sold to A., evidence that F. told plaintiff that L., who was negotiating the transaction,
was to receive $1,000 of the stock as a commission for making the sale, was objectionable
as hearsay. Bennett v, Foster (Civ. App.) 161 S. W. 1078.

In an action to cancel an exchange of land for fraudulent representations as to im
provements on it, evidence as to what another had told witness after the exchange as

to the price such other had once offered to take for the land 'was incompetent. Maddox
v. Clark (Civ. App.) 163 S. W. 309.

Evidence as to negotiations between broker and purchaser and lessee held admissi
ble, over the objection that it was hearsay, to show that the broker was the procuring
cause. Saunders v. Thut (Civ. App.) 165 S. W. 553.

In broker's action involving' dispute as to value at which land was taken in pay
ment, conversation between attorney and purchaser held hearsay and res inter alios acta.
Crass v. Adams (Civ. App.) 175 S. W. 510.
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In action to restrain the obstruction of an alley, testimony of a plaintiff as to state
ment of his grantor selling premises that alley would be kept open held not inadmissible
as hearsay. Miles v. Bodenheim (Civ, App.) 184 S. W. 633.

In a broker's action for commission for effecting a lease, evidence of conversation
bestween broker's employe and lessee, not in presence of lessor, that the lessee had made
a bad lease and the lessor a good one was inadmissible. Brady v. Richey & Casey (Civ.
App.) 187 S. W. 508.

,

In suit against realty broker by owner of land to recover difference between selling
price and price at which he accounted, testimony that broker stated, when he deposited
$1,000 in bank, and on same day, that he had just bought property from owner, etc.,
held inadmissible as hearsay. Barton v. McGuire (Civ. App.) 189 S. W. 317.

In action against realty broker by owner of land to recover difference between
price at which broker sold and price for which he accounted, conversation between bro
ker and attorney, wherein broker told latter he had made telephone contract with owner
to buy land himself, held hearsay. Id.

In an action by a wife on a policy on her husband's life, her statement as to what
the husband said when he delivered the policy to her as to the time when the premium
would be due was hearsay and incompetent. Illinois Bankers' Life Ass'n v, Dodson (Civ.
App.) 189 S. W. 992.

6. -- Ownership. and possession.-In suit to recover automobile wrongfully at
tached and sold as property of another, statement of such other out of plaintiff's pres
ence and berore any controversy as to title, that it did not belong to plaintiff, was hear
say and inadmissible. Taylor Bros. Jewelry Co. v. Kelley (Civ. App.) 189 S. W. 340.

7. -- Value and price.-In trover by a wife for grass seed seized for her hus
band's debts, evidence by plaintiff as to the value of such seed, based upon information
lI'eceived by her through others, was inadmissible as hearsay.' First Nat. Bank of Plain
view v. McWhorter (Civ, App.) 179 S. W. 1147.

In an action by contractor for materials used in school building, testimony of value
thereof by expert, admitting that information was given him by a traveling man to whom
he had submitted epeciflca.tions one week before trial, held erroneously admitted. Held
enfels v. School Trustees of School Dist. No.7, San Patricio County (Ctv, App.) 182 S.
W. 386. \..

•

8. -- Indebtedness.-In action on convict bond, conflicting statements of convict
as to whether he had paid his fine and costs held not objectionable as hearsay because
not made in defendants' presence. Harris v. Taylor County (Civ. App.) 173 S. W. 921.

9. -- Cause.-Plaintiffs' testimony as to what they were told in regard to the
cause of damage to a car of oats shipped by them is incompetent, and its admission is
error in their suit against the carrier for such damage. Missouri, K. & T. Ry. Co. of
Texas v. Wilson (Civ. App.) 186 S. W. 432:

10. -- Due care and nature of act.-In an action for. delay in transporting a

shipment of live stock, evidence that the conductor told the witness that he sent a mes

sage to the dispatcher asking permission to make his train a through freight, and that
the dispatcher refused such permission, was hearsay, and should have been excluded.
Texae & P. Ry, Co. v. Cauble (Civ. App.) 168 S. W. 369.

In action by employe of lumber company for personal injuries, testimony of what
engineer of defendant's log train said arter accident held inadmissible as hearsay. Kir
by Lumber Co. v. Youngblood (Civ. App.) 192 S. W. 1106.

11. -- Condition or sufficiency of things.-The statements of persons not in the

employ of a railroad company as to the exits open on a passenger train which misled
a passenger as to the exits open were not admissible to show negligence by the company.
Ft. Worth & D. C. Ry. Co. v. Taylor (Civ. App.) 162 S. W. 967.

The statements of persons not in the employ or a railroad company as to the exits
open on a passenger train which misled a passenger as to the exits open were admis
sible to show contributory negligence. Id.

In action on notes given for engine for cotton gin, defended on the ground that it

failed to develop the speed guaranteed, testimony that defendants' former customers
had stated to witness that the power of defendants' engine was insufficient held hearsay
and properly excluded. Feagins v. Texas Machinery & Supply Co. (Civ. App.) 185 S. W.

961.

12. -- Weight, amount and quality.-Where a shipper did not accompany cattle,
his testimony that they brought him a certain amount, that the commission company
stated they weighed a certain amount, and that one animal killed in transit weighed a

certain amount at destination, was inadmissible as hearsay. Panhandle & S. F. Ry. Co.

v. Curtis (Civ. App.) 190 S. W. 837.
In action against carrter, for injuries to goods, plaintiff held improperly permitted to

reproduce statements made to him by the prospective buyer of the goods concerning
their damaged condition. Houston, E. & W. T. Ry, Co. v. Brackin (Civ. App.) 191

S. W. 804.

17. -- Statements by persons since' deceased.-Declarations of a deceased gran
tor showing a parol trust are not hearsay. Hambleton v. Southwest Texas Baptist Hos

pital (Civ. App.) 172 S. W. 574.
Where there is no proof of agent's authority to accept a conveyance· of land secur

ing a debt in payment of the debt, testimony of one to whom the agent convey�d such

land that the agent, who had since died, stated that the land had been taken m pay

ment of the debt, is inadmissible as hearsay. Peck v. Loux (Civ. App.) 185 S. W. 955.

Where there is no proof of an agent's authority to accept a conveyance of land se

curing a debt in payment of the debt, testimony of the debtor of a conversation with
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the agent, who has since died, in which they agreed to have the debt paid by convey
ance of the land, is inadmissible as hearsay. Id.

18. Writlngs.-Field notes made by a subsequent surveyor calling for lines and cor

ners of prior surveys are hearsay, unless he was acting in an official capacity, and is
dead when the evidence is offered. State v. Dayton Lumber Co. (Civ. App.) 159 S.
W. 391.

In an action involving a disputed boundary, the testimony of a witness that on a

survey he found the corner of the survey by trees called for in the field notes was not
hearsay, but related to knowledge gained by him on the ground. Denton v. English
(Civ. App.) 171 s. W. 248.

Where a material witness is absent and his absence is not satisfactorily explained,
it is not error to exclude his sworn statement made before the trial. Galveston, H. &
S. A. Ry. Co. v. Reinhart (Civ. App.) 182 S. W. 436.

20. -_. Records.-A watchman's record made .by punching a box making marks
on a tape, and an operator' putting down the time they came in, held hearsay as to the
time, without testimony of the operator. Texas Glass & Paint Co. v. Reese (Civ.
App.) 187 s. W. 721.

23. -- Certificates and affidavits.-Ex parte affidavits on file in the Land Office,
made to procure the issuance of a duplicate land certificate, are inadmissible as hear
say to prove the facts recited therein. Magee v. Paul (Civ. App.) 159 S. W. 325.

On an issue as/ to the priority of rights of a purchaser of land at an execution sale
as against the holder of a prior unrecorded deed from the debtor, the ex parte affidavit
from the creditor that his wife purchased and paid for the land out of her separate
funds was inadmissible. Rule v. Richards (Clv. App.) 159 s. W. 386.

Affidavits as to limitation in connection with land contracted to be sold are ex parte
and hearsay and inadmissible as evidence of merchantable title. Cline v. Booty (Civ.
App.) 175 s. W. 1081.

'under a contract by which the vendor agrees to convey marketable title, a show
ing of title by limitation, made only by ex parte affidavit, is wholly insufficient; such
an affidavit being purely hearsay and inadmissible as evidence. Adkins v. Gillespie
(Civ. App.) 189 S. W. 275.

In an action by the beneficiary of an accident insurance policy, the certificate of
the cause of death given by the attending physician is an ex parte declaration not ad
missible in evidence. North American Accident Ins. Co. v. Miller (Civ. App.) 193 s.
W.750.

27. Evidence founded on hearsay-Reputation as to persons.-The scope of an

agency cannot be proven by general reputation. Mann v. Bell (Civ. App.) 184 S. W. 320.
Agency cannot be proven by general reputation. Id.

28. -- Market value shown by sales or market quotations.-Evidence of an un

accepted offer for the property was inadmissible on the issue of market value. Stanley
v. Sumrell (Civ. App.) 163 s. W. 697.

Where newspaper market quotations were offered as evidence of market value and
it was shown that the quotations were based upon information furnished by one dealer.
the quotations should have been rejected as mere individual hearsay. Houston Pack
ing Co. v. Griffith (Civ. App.) 164 S. W. 431.

Letters from two commission merchants were not admissible as evidence of mar

ket value. Id.

29. -- Repute as to facts In general.-In action against railroad for damage to
land from floods caused by embankments retarding fiood waters of a river, hearsay tes
timony concerning former fioods, reputed to have been greater than those involved, was

admissible to show history of stream. Missouri, K. & T. Ry, Co. of Texas v. Stearnes
(Civ. App.) 185 S. W. 646.

.

30. -- Ownership.-Evidence as to talk in the family that defendant's grantor
had acquired the title of his brothers held admissible as bearing upon the knowledge
of the grantor's claim on the part of the brothers' heirs. Le Blanc v. Jackson, (Civ.
App.) 161 S. W. 60.

Plaintiff's testimony that, if one of the defendants had any property, he had never

heard of it was not objectionable as hearsay, where plaintiff was in a position to have
known if such defendant owned any property. Senter v. Teague (Civ. App.) 164 s.
W. 1045.

In a will contest, testimony of witnesses that a son of testator was the purchaser
and reputed owner of real estate described in the will, reciting that the same had been
advanced to the son, held incompetent. Kell v. Ross (Civ. App.) 175 S. W. 752.

II. Pedigree, RelaU01USh,ip, Marriage, Death, Age and Boundaries

32. In gene·ral.-Evidence as to result of inquiries made by witness in the counties
where a certain person once lived and was last heard of, with reference to whether
he. was dead, etc., was inadmissible as hearsay. Wells v. Margraves (Clv. App.) 164
s. W. 881.

Evidence, in an action for a legatee's interest, that a certain person who was not
a witness had written letters inquiring about an alleged deceased legatee, and found
no one who remembered that such legatee had ever lived in the place to which the
letters were addressed, was incompetent. Id.

34. General and family reputatlon.-Relationship of one person to another cannot be
proved by declarations of neighbors. Gibson v. Dickson (Civ. App.) 178 S. W. 44.
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36. Declarations by members of family-By deceased members.-An illegitimate child
may testify that her mother, since deceased, told her the name of her father. Coker
V. Cooper's Estate (Civ. App.) 176 s. W. 145.

44. Declarations as to boundaries-Declarations by third persons In general.-In tres
pass to try title in which plaintiff claimed that defendant was estopped from claiming
the land in controversy by his grantor having recognized and acquiesced in the estab
lishment of a certain line as a boundary line, evidence was not admissible to support
such claim that a witness after examining the title to the property for plaintiff's ven

dor advised him that title was good. Beebe v. Sweeney (Civ. App.) 158 s. W. 235.

45. -- Declarations by former owners.-In a suit to determine a boundary, tes
timony of plaintiff's predecessor that, when he sold to plaintiff's grantor, the fence,
which plaintiff claimed was the agreed boundary, was pointed out by the witness as the
boundary line, defendant and his predecessor, not being present, was inadmissible. Tal
ley V. Bailey (Civ. App.) 181 S. W. 230.

49. -- General reputation.-Reputation as to the location of the lines and cor

ners of original surveys, beginning 40 years after they were located, and appearing to
have originated from one not shown to have had knowledge of the location, is inadmissi
ble. State v. Dayton Lumber Co. (Clv. App.) 159 S. W. 391.

Testimony that a surveyor told persons for whom he surveyed land that a mound
was an established corner is inadmissible as hearsay, not being evidence of general repu
tation. McSpadden v. Vannerson (Civ. App.) 169 S. W. 1079.

Testimony that the witness knew where people living around surveys recognized
the boundaries thereof to be, did not show that the witness knew where the corners
were and was inadmissible. Thatcher v. Matthews (Civ. App.) 183 S. W. 810.

Evidence as to where corner of survey was located by reputation, held inadmissible
for indefiniteness.. Maddox v. Dayton Lumber Co. (Civ. App.) 188 S. W. 958.

To establish general reputation as to the location of lines and corners of a survey,
surveys made 20 and 42 years later, which called for bearing trees not mentioned in
the field notes of the original survey, are inadmissible. Id.

Evidence of common reputation of the location of a boundary must be general, con

current, and certain as to the SUbject-matter, and must be reputation, and not individ
ual assertion. Id.

Common. repute relied upon in support of a line in a survey, having its inception
47 years after original survey, held inadmissible. Dunn v. Land (Civ. App.) 193 S.
W.698.

RULE 36. ON QUESTIONS OF SCIENCE OR SKILL OR TRADE, PERSONS OF SKILL
OR POSSESSING PECULIAR KNOWLEDGE IN THOSE DEPARTMENTS ARE

ALLOWED TO GIVE TH�IR OPINIONS IN EVIDENCE

1. Mere Oonctueum« Generally not A.dmissible

1. In general.-The statement of a witness that the foreman in a sawmill never put
any man back on the carriage against the sawyer's wishes. only means that the wit
ness never heard of such an occurrence. Kirby Lumber Co. v. Williams (Civ. App.) 159
S. W. 309.. ,.

In an action against a carrier for injuries to cattle, certain testimony held not to be
opinion evidence, but merely a statement of the facts as they appeared to the witness.
Atchison, T. & S. F. Ry. Co. v; Word (Civ. App.) 159 S. W. 375.

Testimony of a witness that just before a boy was run over by a train he saw him
standing on the depot platform swinging his foot towards a train as it passed by was

not inadmissible as opinion evidence, as the testimony indicated that the witness was

giving his recollection of his personal observation. Heflin v. Eastern Ry. Co. of New
Mexico (Civ. App.) 159 S. W. 499.

.

Testimony by a witness for the defendant that the statements by defendant as to
the expense of conducting such theaters were correct held not conclusions of the wit-
ness. Loftus v, Sturgis (Civ. App.) 167 S. W. 14.

.

Statement of a witness that the section whose boundary was involved had never
been actually surveyed upon the ground held clearly speculative. Harkrider v. Gaut
(Civ. App.) 167 S. W. 164.

Evidence by plaintiff that there had been friction between himself and certain wit
ness, who had testified against him, held not objectionable as a conclusion or opinion.
Missouri, O. & G. Ry. Co. of Texas v. Love (Civ. App.) 169 S. W. 922.

.

A witness should state facts, as it is for the jury to draw conclusions and deduc
tions .. Missouri, K. & T. Ry. Co. v. Gilcrease (Civ. App.) 187 S. W. 714.

Ordinarily the conclusion of a witness or his understanding of the facts is not ad
missible, but he should be restricted to testifying as to the facts. Shaller v. Johnson-
McQuiddy Cattle Co. (Civ. App.) 189 S. W. 553. .

Plaintiff's testimony that he- could not get any responsible person to be with him
for less than $2 per day was not objectionable as a conclusion. Southwestern Telegraph
& Telephone Co. v. Clark (Civ. App.) 192 B, W. 1077.

A witness' testimony that he would not have signed paper had he known it was
release for his injuries is not concluslon, but a statement of fact. Texas City Transp.
Co. v. Winters (Civ. App.) 193 s. W. 366.

2. Conversations in general.-Admission of portion of answer of witness, which,
taken alone, appeared to be opinion as to meaning of a third person's statements, but
which, in view of' the' entire answer, merely stated what such third person had said,
was proper. Postal Telegraph Cable Co. of Texas v. De Krekko (Civ. App.) 179' S. W.
525.

The statement of a witness that he had been advised by counsel that plaintiff had
a claim to the property involved in an action of trespass to try title is not his conclu-
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sion, but a statement of fact, and admissible. Buchanan" v. Houston & T; C. R. Co.
(Civ. App.) 180 S. W. 625.

3. Conversations concernIng contracts.-In .brokers action for commission for ef
fecting a lease, the lessee was required to testify to the facts with regard to what oc

curred between himself and the broker's employe, instead of his conclusion. Brady v.

Richey & Casey (Civ. App.) 187 S. W. 508.

4.. Knowledge of other person.-Promoter of corporation may, over objection that
it was his conclusion, testify that defendant corporation understood the plan of organi
zation; the promoter having organized two allied companies in one of which plaintiffs
bought stock. Commonwealth Bonding & Casualty Ins. Co. v. Curry (Civ. App.) 183.
&�L .

..

Testimony that one of the ways in which bankers discovered that checks had been.
forged was that their customers afterwards would come in and state that they had
given no such checks was incompetent. Lockney State Bank v. Bolin (Civ. App.)
184 S. W. 553.

.

5. Motive and intent.-In an action for fraudulent misrepresentations as to the re

ceipts from theaters which plaintiffs leased from defendants, ,testimony by plaintiffs'
manager that he had 'quit plaintiffs' employ because of the improper management by'
plaintiffs held not a conclusion of the witness. Loftus v. Sturgis (Civ. App.) 167 S.
W.14.

Testimony by insured as to the purpose for which a' room inside of another was

built held admissible being a statement of fact. Hanover' Fire Ins. Co. of New York v.
Huff (Civ. App.) 175 S. W. 465.

6. Ability to see or hear.-Railroad employe accustomed to heeding railroad signals,
and who testified that he was not many cars from the engine,' held properly permitted
to testify that he could have heard the engine whistle had it been blown. St. Louis S.
W. Ry. Co. of Texas v. Brown (Civ. App.) 163 S. W. 383.

9. Bodily appearance or condition.-in a personal injury- action, testimony that
witness had seen plaintiff using crutches when they were of no assistance to him held
the conclusion of the witness and properly excluded. Ft. Worth Belt Ry. Co. v. Cabell
(Civ. App.) 161 S. W. 10'83.

.

An answer that the health of one of defendants was in a precarious condition, and
that he probably could not attend the trial, was objectionable as a conclusion. Jines v.

Astle (Civ. App.) 170 S. W. 1081.
Testimony of plaintiff's companion to condition of plaintiff's health held not opin

ion. Missouri, K. & T. Ry, Co. of Texas v. Dellmon (Civ, App.) 1.71 S. W. 799.
Where a passenger claimed that exposure on a train resulted in a cold and tuber-

culosis, a witness may testify that since the trip the least exertion. tired him out. Id.
In an action for personal injuries received by a railroad employe in a derailment, his.

testimony that he could never run an engine again, though he had been able to before
the injury, is admissible. Texas & P. Ry. Co. v. Rasmussen (Civ. App.) 181 S. W. 212.

9Y2' Mental condition or capaclty.-The mere general declaration of a witness as
to the correctness or incorrectness of another's ideas of values, without further testi
mony as to the conditions, was not proper testimony to prove such other's insanity.
Smith v. Guerre (Civ. App.) 159 S. W. 417.

Testimony of persons who knew plaintiff before and after his injury that thereafter
they noticed a changed condition in his ability to talk connectedly, relating what they
observed, is not opinion evidence as to his mental condition. Memphis Cotton Oil Co.
v. Tolbert (Civ. App.) 171 S. W. 309.

11. Due care and proper conduct.-Testimony of a hostler's helper that a freight
train "was moving pretty fast," and that it stopped "unusually hard," considered with
other testimony as to the fall and death of a brakeman, held a statement of .ract, Ft.
Worth & D. C. Ry. Co. v. Stalcup (Civ. App.) 167 S. W. 279.

Where a witness testified that he knew the ordinary running time made with cat
tle shipments between two points and that if a shipment took a given time the run
was a bad one, such testimony did not involve conclusion of law. International & G.
N. Ry. Co. v. Parke (Civ. App.) 169 S. W. 3917.

The statement of deceased to an ambulance surgeon on the way to the hospital
from the place of the accident that he himself was to blame, and not the railroad,

.

was
not such an expression of opinion as warranted its exclusion. Hovey v. Bee (Civ. App.):
191 S. W. 606.

12. Customs and usages.-Evidence that a railroad engine was throwing more
sparks at a particular time than was usually thrown by other engines passing in that
direction held' not objectionable as a conclusion. Missouri,' 0: & G. Ry. Co. of Texas
v. Browning (Civ, App.) 166 S. W. 34.

The usual or customary time required for the run may be testified to directly by a
witness as matter of fact, which the question of reasonable time is not. Gulf, C. & S.
F. Ry. Co. v. Bogy (Civ. App.) 178 S. W. 577.

13. Nature, condition and relatIon of objects.-Evfdence that, in' coupling an' engine
to a car, it was necessary to push the drawhead over so as to make the coupling by im
pact held not objectionable as a conclusion. San Antonio & A. P. Ry. Co. v. "Wagner
(Civ. App.) 166 S. W. 24. ,-

Tt
'

was not error to permit witnesses in an action for injury to furniture who de
scribed its condition and appearance, in doing so, to state, in effect, that they consid
ered it ruined. International & G. N. Ry. Co. v. Davis (Civ. App.) 175 S. W. 509.

.
In action against a railroad company for killing of cattle, witness familiar with

locality may, though not an expert as to operation of trains, testify that place where
ca.ttle were killed. had. not for several years been used; for switching 'of cars. Ft.
Worth & D. C. Ry. Co. v. Decatur Cotton Seed Oil Co. (Civ. App.).193 S. W. 392.
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14. Value.-A question, asking-platrrtlff from the management of his business his ex

perience, etc., what would be his reasonable income for the next three years, held ob
Jecttonable as calling for a conclusion. Bennett v. Foster (Civ. App.) 161 S. W. 1078.

In an action for damages to a stock of shoes by water, testimony of a witness fixing
value held to fix value at the place where the shoes were. 'Ara v. Rutland (Civ. App.)
172 S. W. 993.

16. Time.-In an action against carrier for delay in transporting cattle, testimony of
plaintiff as to reasonable time for the run held inadmissible. Gulf, C. & S. F. Ry. Co. v.
Bogy (Civ, App.) 178 S. W. 577.

Testimony by experienced brakeman as to the time it would have taken a compe
tent brakeman to stop a' car rolling down incline, held admissible over objection that it
was conclusion on law and facts. San Antonio, U. & G. R. Co. v, Galbreath (Civ. App.)
185 s. W. 90l.

17. Cause and effect.-In an action for injuries caused by fire set by defendant's lo
comotive, a question to a witness, "Was there any other means known to you by which
the fire could have caught, except from that passing train?" called for a statement of
fact. Arey v. St. Louis Southwestern Ry., Co. of Texas (Civ. App.) 170 S; W. 802, judg
ment affirmed St. Louis Southwestern R. Co. of Texas v. Arey (Sup.) 179 s. W. 860.

Where plaintiff's land was inundated by flood waters and fills under the railroad
trestles retarded the escape of the waters; testimony that plaintiff would have- lost only
part of his crops had there been no fills is, Improperly received, being a conclusion, of the
witness. Galveston, H. & S. A. Ry. Co. Y. Vogt (Civ. App.) 181 S. W.' 84l.

Evidence of statements by brakeman who was killed; as to hurts and as to the cause

of the accident, held not objectionable as conclusions of deceased. San Antonio, U. & G.
R Co. v. Galbreath (Civ. App.) 185 S. W. 90l.

In action for injuries alleged to have resulted from severe cold contracted while wait
ing in defendant's station, testimony of plaintiff that she caught cold in depot held ad
missible, where she gave facts upon which she based such opinion. Chicago, R. I. & G.
Ry� Co. v. Faulkner (Civ. App.) 194 s. W. 65l.

17Y2' Performance or breach of contract.-In an action for broker's services, testi
mony for defendant that plaintiff did not carry out his contract was Inadmissible as an

opinion. Putnam Land & Development Co. v. Elser (Civ. App.) 159 s. W. 190.

18. Title and ownership.-Declarations of both husband and wife since deceased that
real property in controversy was the separate estate of the husband held incompetent as

mere legal conclusions. Wauhop v. Sauvage's Heirs (Civ. App.) 159 s. W. 185.
A question whether witriess' husband had obtained a conveyance of the interests of

his brothers and sisters in the land in controversy, which conveyances were claimed to
have been lost, held not objectionable as calling for a conclusion. Louisiana & Texas
Lumber Co. v. Southern Pine Lumber Co. (CiY. App.) 171 s. W. 537.

Testimony in a suit to establish a paroltrust that the grantor controlled the property
until her death held inadmissible, being the conclusion of the witness. Hambleton v.

Southwest Texas Baptist Hospital (Civ. App.) 172 s. W. 574.
Statements as to who is the owner: of property are not necessarily legal conclusions,

but are statements of facts. Campbell v. Peacock (Civ; App.) 176 S. W. 774.
The testimony of officers of defendant corporation that it owned the land in contro

versy was their opinion, and inadmissible. Lawson v. Port Arthur Canal & Dock Co.
(Civ. App.) 185 S. W. 600.

In trespass to try title by plaintiff claiming under forfeiture and award of lands to
him by general land office, certificate of acting commissioner that lands "were forfeited"
held inadmissible. Speed-v. Sadberry (Civ. App.) 190 s. W. 78l.

In a boundary case, where a witness was perrriitted to testify to facts concerning his
occupancy and possession of land, court properly refused to let him state his conclusion
that such possession was exclusive. Dunn v. Land (Civ. App.) 193 S. W. 698.

18Y2' Ownership and sale In due course.-A statement of a witness that he became
the owner of an original land certificate in due course as a dealer in land certificates for
value, and that he sold the certiflca.te. to a third person in due course for value received at
the time of the delivery of the certificate, is objectionable as the opinion and legal con
clusion of the, witness. Magee v. Paul (Civ. App.) 159 S. W. 325.

19. Contractual relation.-In an action for broker's commissions, a statement of a

witness that plaintiff sold certain parties was not objectionable as an opinion. E. R. &
D. C. Kolp v. Brazer (Civ. App.) 161 s. W. 899.

On, issue whether a witness bought a piano from plaintiff or a third person, testi
mony of witness that she bought from third person, and that a representative of plain
tiff cielivered the piano, held not a conclusion. J. W. Carter Music Co. v. Evans (Civ.
App.) 177 S. W. 1014.

In an action on a note, where one of the issues of fact and law was whether one M.
was a principal or a surety, his statement that he was a surety involved a legal conclu
sion. First State Bank of Amarillo v. Cooper (Civ. App.) 179 S� W. 295.

A question inquiring of defendant whether he had any agreement with plaintiff
Whatever, or gave him any right to the property in controversy, was not objectionable as

calling for a conclusion. Hall v. Ray (Civ. App.) 179 s. W. 1135.

20. Construction and effect of contracts or Instruments.-In trespass to try title, tes
timony of son that conveyances by his father to his brothers and sisters of the parents'
community property were intended as gifts, and were not accepted in settlement of chil
dren's interests in estate, held inadmissible as merely conclusion of witness. Nowlin v.

Clary (Civ. App.) 178 s. W. 57l.

21. Agency In general.-The testimony of a witness that an employe hired employes
and discharged employes is a statement of fact. Kirby Lumber Co. v. Williams (Civ.
App.) 169 s. W. 309.
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The- testimony of a corporatton's agent to the effect that he had full authority to
contract with any person with respect to the company's titles, which in his judgment
was best for the company's interest, and that he represented the company in Texas as

though he were the sole officer, etc., were not conclusions of the witness, but statements
of fact. Houston Oil Co. of Texas v. Payne (Civ. App.) 164 S. W. 886.

It was error to permit the general manager of a corporation to testify that the du
ties of his office were such as the title signified, and as were usually exercised by the
manager of a corporation, because a conclusion. Id.

Pledgor's testimony that he did not authorize pledgee to transfer or deal with pledged
certificate of stock in any other way than as collateral security held a statement of fact,
and not a mere conclusion. Featherston v. Greer (Civ, App.) 169 s. W. 912.

Where the issue was whether a maker whose name was signed by the comaker was

liable as maker or surety, the question whether comaker had only authority to make the
maker a surety held to call for a conclusion. Connor v. Uvalde Nat. Bank (Civ. App.)
172 s. W. 175.

Testimony that it was a matter of common knowledge that defendant's agent had no

authority save to buy spot cotton, is inadmissible as a conclusion in a suit to recover on

a contract to purchase cotton for future delivery. Mann v. Bell (Civ. App.) 184 S. W.
320.

22. Partnership.-In partner's suit for dissolution and accounting, held, that court
properly excluded general question to a defendant as to what book of firm's accounts he
would look to to ascertain amount of cash received and paid out. Tyler v. McChesney
(Civ. App.) 190 s. W. 1115.

26. Damages.-In an action for breach of contract between plaintiff and defendant
for joint purchase of cattle, in which defendant's cross-action alleged damages by reason

'of annoyance by plaintiff while defendant was selecting the cattle, his testimony that he
had suffered loss of $1 per head was a conclusion of the witness, and not a statement of
a fact. Eubank v. Bostick (Civ. App.) 194 s. W. 214.

II. Subject 01 Opinions Of Noneeperte ,

30. Matters directly in issue.-The opinion of a witness in proceedings for the cus

.
tody of a child, as to which of two places was the better for the child to be reared, was

properly excluded. Long v. Smith (Civ. App.) 162 S. W. 25.
.

IDvidence was not admissible, in garnishment proceedings, that the garntsnee did not
have actual possession of the live stock garnished where that was the principal issue.
McClung v. Watson (Civ. App.) 165 S. W. 532.

A party cannot testify that he owned certain property where the ownership of the
property is in issue. Id.

In a proceeding to enforce a claim to property attached as the property of another,
held, that claimant's statement that he was the owner of the property in controversy was

inadmissible, since his' ownership was a conclusion for the jury. Taylor v. Butler (Civ.
App.) 168 S. W. 1004.

In an action on a note, where one of the issues of fact and law was whether one M.
was a principal or a surety, his statement that he was a surety invaded the province of
the jury. First State Bank of Amarillo v. Cooper (Civ. App.) 179 S. W. 295.

33. -- Due care and proper conduct.-A question asked witnesses as to the safety
of the place in which a deceased employe was working, held objectionable as calling for
a conclusion as to the fact which the jury was to determine. Hodges v. Swastika Oil
Co. (Civ. App.) 185 S. W. 369.

In action for destruction of property by fire communicated from boarding cars on de
fendant's siding, testimony as to whether everything was done to save the property was

properly excluded, as invading province of jury. San Antonio & A. P. Ry, Co. v. Moerbe
(Civ. App.) 189 s. W. 128.

In action for damage to live stock in transit, shipper's testimony as to how cars were

bedded, what would have been proper bedding, etc., held not inadmissible as expression
of opinion on mixed question of law and fact. Texas & P. Ry. Co. v. Timberlake (Civ.
App.) 192 S. W. 356.

34. -- Mental condition or capaclty.-The opinion of a family physician as to men
tal capacity to make a will or deed is inadmissible. Milner v. Sims (Civ. App.) 171 s.
W.784.

35. -- Nature, condition and relation of objects.-In an action by a servant for
injuries resulting from the collapse of a building, a witness who saw the building and the
walls a few hours after the accident may testify as to their condition. Decatur Cotton
Seed Oil Co. v. Belew (Civ. App.) 178 S. W. 607.'

36. -- Value.-Plaintiff's wife, in an action for injury to their household 'furni
ture, after a showing that there was no market price for any of it, could testify as to
what she regarded its value to herself and husband before its injury, and how much, in
her judgment, it had been damaged. International & G. N. Ry. Co. v. Davis (Civ, App.)
175 S. W. 509.

In action for damages to shipment of live stock, plaintiff's testimony as to their
value at destination when they should have arrived if handled in the usual ordinary time
and with due dispatch invaded the province of the jury. Kansas City, M. & O. Ry, Co.
of Texas v. Corn (Civ. App.) 186 S. W. 807.

In a broker's action for commission, testimony of witness that he considered 2 or 3
per cent. to be a reasonable commission for effecting a lease for a term, relating to the
direct issue in the case, was inadmissible. Brady v. Richey & Casey (Civ. App.) 187 S.
W.508.
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37. -- ,Cause and' effect."':"""Where' plaintiff claimed fills under a railroad trestle pro
longed the inundation of his farm and resulted in the destruction of his crops, testimony
that the water was backwater, is admissible, but the witness cannot testify that such
backwater was caused by the fills, that being a question for the jury. Galveston, H. &
S. A. Ry. Co. v. Vogt (Civ. App.) 181 s. ,W. 841.

Opinion of witness on the ultimate issue for the jury, the cause of the fall of a build
Ing, is improper. Da Moth & Rose v. Hillsboro Independent School Dist. (Civ, App.) 186
s. W. 437.

In action ror injuries to bulls in transit, shipper's testimony that he believed that not
having any bedding and standing on hard floors caused cattle's feet to swell held not in
admissible as expression of opinion on mixed question of law and fact. Texas & P. Ry.
-co. Y. Timberlake' (Civ. App.) 192 s. W. 356.

38. Inferences or impressions from collective facts.-The conclusion of a common ob
server, testifying as to the result of observation made at the time in regard to the com

mon appearance of facts and conditions of things which cannot be reproduced by descrip
tion, is 'admissible. Missouri; K. & T. Ry. Co. v. Gilcrease (CiY. App.) 187 s. W. 714.

41. Special knowledge as to subject-ruatter-e-Bodlty condition.-After testimony of a
witness as to his observation of the effect of labor upon plaintiff in personal injury suit,
he could give his opinion whether the plaintiff could perform light or heavy labor con

tinuously. Missouri, K. & T. Ry. CO. Y. Gilcrease (Civ, App.) 187 S. W. 714.
One who had known deceased for 15 years was competent to testify that after injury

he "did not appear natural." Texas & J>. Ry. CO. Y. Hughes (Civ. App.) 192 s. W. 1091.
43. -- Quantlty._In action for damages for failure to' deliver telegram addressed

to plaintiff relating to offer of cattle, evidence of one who saw them two weeks later as

'to what they would have weighed held admissible. Western Union Telegraph CO. Y.
Gorman & Wilson (Civ. App.) 174 S. W. 925.

Plaintiff', 'who' had shipped hogs 'a number of times, may testify as to the normal
shrinkage of hogs resulting from shipment.. Southern Kansas Ry. Co. of Texas Y. Hughey
(CiY. App.) 182 s. W. 361.

'

A witness held prima facie qualified to give his opinion .as to the weight of cattle
killed. Ft. Worth & D.' C. Ry. CO. Y. Decatur Cotton Seed Oil Co. (Civ. App.) 193 s. W.
392.

45. -- Rallroading.-A shipper of live stock, demanding recovery for injuries for
insufficiency in size of pens, after testifying to the facts, held competent to give his opin

, ion as to insufficiency. Houston & T. C. R. Co. v. Lindsey (Civ. App.) 175 s. W. 708.
One having an experience of 15 or 20 years of shipping live' stock, may testify that it

is customary to bed cars' with sand or hay to enable stock to stand. Missouri, K. & T.
Ry. Co. of Texas Y. Ryon (Civ. App.) 177 s. W. 525.

In action for delay in transporting live stock, testimony of experienced witness, who
knew distance of shipment, and had traveled with it, as to what he considered a reason

able time for transport, .was inadmissible as opinion on mixed question of law and fact.
Ft. Worth & D. C. RY. Co. v. Gatewood (Civ. App.) 185 S. W. 932,

49. -- Cause and' effect.-A witness familiar with the operation of machinery
and who saw its movement on the happening of an accident to an employe may state
that the employe's fall from the machinery was caused by a sudden and unexpected re

verse movement of the machinery. Kirby Lumber Co. v. Williams (CiY. App.) 159 s. W.
309.

In an action for damages for the flooding of land, held that it was not an abuse .or
discretion for the trial court to permit plaintiff to testify as to the cause of the overflow.

'Southwestern' Porttand Cement Co. v. Kezer (Civ. App.) 174 S. W. 661.
A witness who was present at an accident and has described in detail the facts lead

.fng up to the fall of a shed may give his conclusions as to the cause of the falling.
Southern Pac. Co. v, Gordon (Civ. App.) 193 s. W. 471.

,

51. -- Hand-;:"'�iting.-A witness who' knew the handwriting of an official held
.competent to testify that the official's signature on papers was not genuine without pro
.ducing the papers. Robertson v. 'I'almadge (Civ. App.) 174 S. W. 627.

55. --' Value 'of real property.-Where witness had testified that he 'did not know
market value of cattle, his estimate, that if they had arrived in good condition they

.would have been worth more on the market than in the condition they ar-rived, held a

mere guess, and inadmissible. St. Louis Southwestern RY. CO. of Texas, v: Kerr (Civ .
.

App:) 184 S. W. 1058.
' ,

,

" Witness held competent to testify as to value of land which in vicinity was com

'puted on revenue, where he was conversant with revenue derived from such property.
,

City of Ft. Worth V.' Burton (Clv. App.) 193 s. W, 228.

56. -- Va,'ue of personal' property.-In an action for the firing of plaintiff's house
hold goods, plaintiff is competent to testify as to the value of their use, where the goods
had- no market 'value at the place of loss. St. Louis Southwestern Ry. Co. of Texas v.

Benjamin (Civ. App.) 161 s. W. 379.
A witness haying no knowledge of any sale of such cattle as were injured at place

of delivery within a year prior -to shipment is not' competent to testify as to market
value. Galveston, H. &. S. A. Ry. Co. v. Patterson (CiY. App.) 173 s. W. 273.

Plairitiff who testified to his familiarity with conditions and knowledge of the mar

ket value held competent to testify as to the market value of his property, though he
-became confused on cross-examination as to difference between market and actual value.
Houston Belt & Terminal Ry. Co. v. Vogel (Civ. App.) 179 s. W. 268.

.
In action for. delay in transporting cattle, testimony of cattleman who had inspected

stock at destination, as to difference between their value and what it would have' been
-had -they been' brought-on- without delay, was inadmissible as-optnton on mixed question
of law and fact. Ft. Worth & D. C. Ry. Co. v. Gatewood (Civ, App.) 185 S. W.932.
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Plaintiff in an action against a carrier for failure to deliver goods could not testify
as to their market value at point of destination in the absence of testirilony showing his

qualification. Gulf, C. & S. F. Ry. Co. v. McKie (Civ. App.) 191 S. W. 576.
In garnishment suit against purchaser of stock of goods in bulk, held that, in view

of circumstances, general knowledge of values might render witness competent to give
opinion testimony thereon, and court was justified in being more liberal in admission of

such -tasttmony than in case where amount of recovery or decision would depend on ex

act valuation. Studebaker Harness Co. v. Gerlach Mercantile Co. (Civ. App.) 192 S. W.

545.
.

A witness who stated that he was familiar with the market value of cattle at the

place where they were killed is competent. to testify as to the value, unless further in

terrogation developed facts showing that he did not know the value of the cattle. Ft.

Worth & D. C. Ry. Co. v. Decatur Cotton Seed Oil Co. (Civ. App.) 193 S. W. 392.

57. -- Damages.-In action for breach of contract to furnish electric current for

.plaintiff's theater building, plaintiff, in testifying to his loss of profits, was not bound to

estimate his loss for each night separately. City of Brownsville v. Tumlinson (Civ.
App.) 179 s. 'w. 1107.

64. Bodily appearance or conditlon.-In an action against a carrier for personal in

jury, testimony that when witnesses called pending the suit, and in the absence of any

of defendants' agents, plaintiff "looked awful bad, that she was down in bed," held ad
missible. Texas Cent. R. Co. v. Cla.ybrook (Civ. App.) 178 s. W. 580.

Question asked nonexpert witness as to the apparent health or sickness of the in

jured person at the time of trial held not objectionable. Yeatts v. St. Louis Southwest
ern Ry, Co. of Texas (Civ. App.) 184 s. W. 636..

In action against carrier for injuries to plaintiff's wife, plaintiff's testimony, in an

swer to question whether from her' appearance she was getting better or worse, that

she was getting worse, was not improper. Northern .Texas Traction Co. v. Nicholson

(Civ. App.) 188 S. W. 1028.

66. Mental condition or capacity.-A witness who was negotiating with a foreigner
through an interpreter may, where it appears that the negotiations had been continued
far a considerable length of time, give his 'opinion whether the foreigner made intelligent
replies to his inquiries. Guerra v. San Antonio Sewer Pipe Co. (Civ, App.) 163 S. W. 669.

A witness may give his opinion as to the mental or physical condition of a party after
rela.ting the facts upon' which such opinion is based. Missouri, K. & T. Ry, Co. v.

Gilcrease (Civ. App.) 187 s. W. 714.

68. Due care and proper conduct.-Testimony that there was no danger for a line�
man to go upon a pole after hearing the foreman say that it was all right, or that this
statement would satisfy witness that there was no danger, held inadmissible. Tweed v.

Western Union Telegraph Co. (Bup.) 166 s. W. 696, judgment affirming Western Union
Telegraph Co. v. Tweed (Civ. App.) 138 S. W. 1155, and rehearing denied Tweed v. West
ern Union Telegraph Co. (Bup.) 177 s. W. 957.

In action for delay in transporting cattle, it was error to permit shipper, a veter

inary surgeon, and another to testify that the cattle should not have been held side
tracked in cars for more than an hour while cars were being repaired. Ft. Worth & D.
C. Ry. Co. v. Gatewood (Civ. App.) 185 S. W. 932.

.

69. Nature, condition and relatIon of objects.-A nonexpert may testify that the en

gines of a railroad company throw out more or less sparks. Texas & N. O. R. Co. v.

Cook (Civ. App.) 167 S. W. 158.

70. Quantlty.-In· garnishment proceedings on account of goods sold by judgment
debtor to garnishee in violation of Bulk Sales Law, testimony of experienced witnesses
as to amount of goods left after auction sale, held admissible. Gerlach Mercantile Co.
v. Hughes-Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784.

73. Value-Real property.-Evidence as to the value of real property must necessartlv
be a matter of opinion. Day v. Hunnicutt (Civ. App.) 160 S .. W. 134.

74. -- Per-sonal property.-Plaintiff's opinion as to the value of the loss of the
use of weartng apparel constituting his baggage is admisstble, in an action against a

carrier for delay in delivery. Houston & T. C. Ry, Co. v. Hirsch (Civ. App.) 160 S.
W.426.

In an action for injuries to cattle, an opinion by the plaintiff as to the reasonable'
value of the cattle if they had been transported to their destination within a reason
able time and with ordinary handling involves both a question of law and fact and is
inadmissible. Houston & T. C. R. Co. v. Hawkins & Nance (Civ. App.) 167 S. W. 190.

Question as to what shipment of cattle would have been worth if handled in the
usual manner and with customary diligence held improper as involving mixed question
of law and fact, since the witness could give no intelligent answer without giving an

opinion as to what would constitute diligence. International & G. N. Ry, Co. v. Hamon
(Civ. App.) 173 s. W. 613.

Where defendant's breach of contract delayed plaintiff in opening her millinery bust
ness, she may give opinion evidence as to amount for which she could have disposed of
he'!' stock had, it not been for the delay, and its value after change in style. Texas Power
& Light Co. v. Roberts (Civ. App.) 187 S. W. 225.

A witness' competency to testify regarding the actual value of goods rests largely in
the trial court's discretion. Fire Ass'n of Philadelphia v. Powell (Civ. App.) 188 S.
�ft I

In' garnishment proceedings on account of goods sold by judgment debtor to gar
nishee in violation of Bulk Sales Law, testimony of experienced witnesses as to value
thereof, held admissible. Gerlach Mercantile Co. v. Hughes-Bozarth-Anderson Co. (Civ.
App.) 189 S; W. 784.
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In action for negligent carriage of cattle, testimony that the difference in value of
the cattle was $5 a head on account of their actual appearance on arrival comparad with
what their appearance would have been if they had arrived after a run in reasonable time
was iriadmisstble, being an answer on a mixed question of law and fact. Kansas City,
M. & O. Ry. Co. of Texas v. James (Civ. App.) 190 S. W. 1136.

In action for damage to bulls in transit, shipper held properly allowed to state market
value of crippled bulls on arrival at market, his testimony showing he was apparently
qualified, and his qualification not being challenged. Texas & P. Ry, Co. v, Timberlake
(Civ. App.) 192 S. W. 356.

76. Time.-It is improper for one not qualified ae an expert to testify as to what
was a reasonable time for a shipment of rruit and vegetables to arrive at its destination.
Missouri, K. & T. Ry, Co. of Texas v. Gray (Civ, App.) 160 S. W. 434.

'

Plaintiff's testimony as to the usual time of transportation of live stock between cer

tain places, in the absence of objection as to his qualification to express such opinion,
held admissible, not coming within the rule forbidding the opinion of a witness on a
mixed question of law and fact. Gulf, C. & S. F. Ry. Co. v. Drahn (Civ, App.) 163 ·S.
W.330.

In an action for delay of a shipment of cattle, testimony by a witness
.

that he
thought the run was a "very slow run" is not objectionable as opinion evidence. St.
Louis, S. F. & T. Ry, Co. v. Gilliam, & Jackson (Civ. App.) 166 S. W. 706.

In action for damages due to a delayed shipment of live stock, a witness qualified
might testify as to the time. it usually took to make the trip between the point of ship
ment and destination. International '& G. N. Ry, Co. v. Mudd (Civ. App.) 194 S. W.
9'601.

78. Cause and effect.-It is within the common knowledge of a layman that a run

down, weakened, and nervous condition resulting from a severe injury could produce
certain physical consequences. Galveston, H. & S. A. Ry. Go. v. Harris (Giv. App.)
172 S. W. 1129.

A landlord, having testified to depreciation in rental value, held entitled to testify
that the proximity of the railroad 'interfered with the renting of his houses. Houston
B. & T. Ry. Co. v. Lewis (Civ. App.) 176 S. W. 68.

III. Su71ject.� of Expert Testimony

83. Matters directly In issue.-Evidence by the motorman, whose car struck de
ceased's automobile, that, after he saw deceased was about to turn his automobile across

the track, the street car could not have been stopped, by the use of any means within
the motorman's power, in time to have avoided the accident was not admissible; that

being the question for the jury's determination. EI Paso Electric Ry. Co. v. Davidson
(Civ. App.) 162 S. W. 9:37.

In an action against a corporation for the price of its own stock purchased from
plainUff, where the defense was ultra vires, opinion of counsel for defendant, that it

, had no authority to purchase the stock, held inadmissible. . W. R. Case & Sons Cutlery
Co. v. Folsom (Civ. App.) 170 S. W. 1066.

In an action for injuries to live stock in shipment, testimony by the shipper as to
the ordinary shrinkage of cattle under proper shipment, if they were properly handled,
is not an opinion on a mixed question of law and fact. Chicago, R. I. & G. Ry, Co. v.

Core (Civ. App.) 176 S. W. 778.
In an action for injuries to cattle in shipment, an expert witness cannot give his

conclusion as to the unusal deprecia.tlon suffered by rough handling; that being a ques
tion for the jury. Pecos & N. T. Ry. Co. v. Holmes (Civ. App.) 177 S. W. 505.

84. Matters of common knowledge or observatlon.-The testimony of a brakeman
that a car door came open because part of the lever used in fastening it had broken
off, based on an inspection following an accident resulting from its being open, was a

mere opinion upon a matter of which one man could judge as well as another, and did
not call for the opinion of an expert. Kansas City Southern' Ry. Co. v. Carter (Clv,
App.) 166 S. W. 115.

Whether a person is well treated by his wife and family does not call for the opin
ion of an expert. Smith v. Guerre (Civ, App.) 175 S. W. 1093.

The opinion of a witness, although he may be competent to testify as an expert,
is inadmissible as to matters in the ordinary experience of men. Great Eastern Casual
ty Co. v. Kelley (Civ. App.) 194 S. W. 172.

86. Bodily condition.-In an action upon an accident policy, the court properly re

fused to allow a physician to state that, in his opinion, the insured had not lost the en

tire sight of his eye. International 'rravelers' Ass'n v. Rogers (Civ. App.) 163 S. W.
421.

In a personal injury action, a medical expert may testify that plaintiff's burned leg
was susceptible to infection and probably subject to blood poisonlng or erysipelas. Texas
& P. Ry. Co. v. Rasmussen (Civ .. App.) 181 S. W. 212.

.

Testimony of doctors as to what was found by their first examination of plaintiff,
as well as what they found in last examination to make comparisons, not based on

statements or voluntary acts of plaintfft', was admissible. Kansas City, M. & O. Ry.
Co. of Texas v. Durrett (Giv. App.) 187 S. W. 427.

In action for personal injuries, evidence by a physician that there was such a

thing as exaggeration of injuries, especially where they occurred as a result of rail
road accidents, held properly excluded. Kansas City, M. & O. Ry. Co. of Texas v. Finke
(Civ. App.) 190 S. W. 1143.

87. Mental condition or capacity.-On an issue' as to contracting capacity, an ex

pert's opinion that he does not believe the party was ever capable of making a good
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trade because of his mental condition and his implicit confidence in people is admissible.
Smith v. Guerr-e (Civ. App.) 175 s. W. 1093.

On an issue as to contracting capacity an expert's opinion that he 'does not believe
the party was ever capable of making a good trade because of his mental condition and
implicit confidence in people, did not state a legal conclusion. ld.

89. Due care and proper
-

conduct in general.-Whether, in tearing down a wall,
it was safe to do the work by means of a man standing on the wall with a crowbar
and hammer held not a subject of expert testimony. Gordon Jones Const. Co. v. Lopez
(Civ. App.) 172 S. W. 987.

In servant's action for injury, testimony of chemical engineer that conditions found
on his examination did not afford a sa.fe place for work, etc., held admissible, where
conditions at his inspection were the same as at time of accident. Southwestern Port
land Cement Go. v. Moreno (ClV. App.) 181 S. W. 221.

In a servant's action for injury from explosion of coal dust, etc., in defendant's
cement plant, testimony of chemdcal engineer as to conditions which made an unsafe

place to work, and as to means that would have rendered it safer, held admissible. Id.

90. Construction and repair of structures, machinery and appliances.-In an action
.to compel construction of railroad through county seat, as required by Gonst. art. 10,

§ 9, experienced civil engineer, who had gone over the ground and examined the maps
and profiles filed with the Railroad. Comrnisslon, could testify that there were no

natural obstacles preventing such construction, and that no such obstacles were shown
by the maps and profiles. Kansas City, M. & O. Ry. Co. of Texas v. State (Civ. App.)
155 S. W. 561, judgment modified 106 Tex. 249, 163 S. W. 582.

Where a brakeman was struck by a switch stand while mounting a switch engine,
the testimony of an experienced railroad man that everything should clear the line six
feet to protect employes was admissible on the issue of negligence in placing the stand
too close to the track. Atchison, T. & S. F. Ry. Co. v: Bryant (ClV. App.) 1'62 S. W.
400.

Witness being a carpenter familiar with the strength of lumber, and having quali
fied as an expert thereon, his testimony that, had a good piece of ship-lap been used
in. the construction of the column, it would not have broken with a man of plaintiff's
weight was admissible. Corrfgan, Lee & Halpin v. Heubler (Civ. App.) 167 s. W. 159.

An experienced builder may testify as to defects he discovered in the walls of the
building which collapsed upon the injured servant, Decatur Cotton Seed Oil Co. v.

Belew (Civ. App.) 178 S. W. 607.
Whether water-closets are within a reasonable and convenient distance of a depot

as required by Rev. St. 1911, art. 6592, is not a subject for expert opinion. Galveston,
H. & S. A. nv. Co. v. State (Civ, App.) 194 s. W. 462.

91. Management and operation of vehicles, machine� and appl lancea-=Bxper-t tes
timony is admissible on the question whether a shipment of live stock was made in the
usual time. International & G. N. Ry. Co. v. Parke (Civ. App.) 169 S. W. 397.

In an action for death of plaintiff's decedent at a railroad crossing, evidence is ad
missible as to the reasonable distance in which the train might have stopped upon the
occasion of the accident under the conditions and speed shown. Hovey v. Sanders (Civ.
App.) 174 S, W. 1025.

95. Nature, condition and relation of objects.-In an action by a shipper for mfurtes
to two horses due to alleged rough handling, a railroad man who had handled many
similar shipments was properly permitted to testify whether the horses were in a con

dition that horses would be in if properly transported, witness having testified in detail
as to their condition. International & G. N. Ry. Co. v. Sharpe (Giv. App.) 167 S. W. 814.

96. Quantity or capacity.-In an action for breach of contract to' buy cattle, opinion
evidence of one qualified in experience as to what such cattle would have. weighed at a

certain place held admissible. Houston Packing Go. v. Dunn (C'iv. App.) 176 S. W. 634.
·In action by buyer of engine to cancel purchase-money notes, opinion testimony of

an expert as to the capacity and power of the engine, sold subject to trial, held admis
sible. Street v. J. I. Gase Threshing Mach. Co. (Civ. App.) 188 S. W. 725.

In action for damages due to a delayed -shipment of live stock, the evidence of an

expert as to the weight of the cattle was properly admitted. International & G. N.
Ry. Co, v. Mudd (Civ, App.) 194 S. W. 960.

97. Value.-A farmer, raising and handling sweet potatoes for 20 years, was quali
fied to testify as to the value for eating purposes of sweet potatoes after going through
a heat. Houston, E. & W. T. Ry. Co. v. Brackin (Civ. App.) 191 S. W. 804.

98. Oauae and effect.-Ordinarily even an expert witness cannot state what in his
opinion might possibly ensue from a given state of facts, but is confined to those things
which are reasonably probable. Houston & '1". C. Ry Go. v. Fox (Civ. App.) 156 8'. W.

922, judg�ent reversed 10,6 Tex. 317, 166 S. W. 693.

99. -- Injuries to the per-son.e=Elvldence that a hernia produced by traumatism
could have been, and that' the witness expected it was, caused by the injury was prop
erly admitted over objection that it was not a subject of expert testimony. St. Louis
S. 'W. Ry. Co. of Texas v. Brown (ClV. App.) 163 S. W. 383.

Physicians who had examined an injury were properly permitted to testify wheth
er, in their opinion, the injury was such as would be caused by the accident as de
scribed. St. Louis, S. F. & T. Ry. Co. v. Overturf (Civ. App.) 163 S. W. 639.

Testimony by a physician as to the effect of a partial dislocation of the hip is im
proper, where there is no evidence that plaintiff has such injury. Gulf, C. & S. F. Ry,
Co. v. McKinnell (Civ. App.) 171 S. W. 1091.

In a personal injury action, a medical expert may testify that plaintiff's irregular
heart-beat might have been caused by the injury. Missouri, '0. & G. Ry, Co. of Texas
v. Webb (Civ. App.) 178 S. W. 728.
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.

In action on life policy, witnesses' testimony that they 'were familiar with motor
cycles, and that decedent's accident and death could or could not have occurred from
colliding with a year-ling calf, was inadmissible. Great Eastern Casualty Co. v. Kelley
(Civ. App.) 194 S. W. 172.

101. Damages.-A shipper of cattle of long standing was properly permitted to tes
tify what the shrinkage in the weight of cattle would be on an ordinary run as usually
made, without any bad treatment. St. Louis & S. F. R. Co. v. Rich (Civ. App.) 162 S.
W. 1194.

'

A witness, who had long experience and who was familiar with defendants' locomo
.ttves, may testify as an expert whether defendants' locomotives were equipped with
proper spark arresters. Texas Midland R. R. v. Ray (Civ. App.) 168 S. W. 1013.

In an action for damages to a stock of shoes by water, plaintiff to recover held en

titled to show by expert testimony the amount of depreciation. Ara v. Rutland (Civ.
App.) 172 S. W. 993.

An expert on the condition of shipments of vegetables held properly allowed to tes
tify that when he opened the car in question he found it had been roughly handled.
San Antonio & A. P. Ry. Co. v. Bracht (Civ. App.) 172 S. W. 1116.

Testimony of a witness qualified to express an opinion as to the amount of shrink
age per animal in a shipment of live stock caused by delay held not a conclusion. Texas'
& P. Ry. Co. v. Martin Bros. (Civ. App.) 175 S. W. 707.

The damage to a crop by failure of an irrigation company to supply water therefor
was a proper subject for expert testimony. Lone Star Canal Co. v. Broussard (Civ.
App.)·176 S. W. 649.

IV. Oompetency 01 Experts
103. Knowledge, experience and skill in general.-It.is not always necessary to

show that a doctor is a graduate from an institution of learning in order to qualify him
as an expert. Southwestern Telegraph & T'elephone Co. v. Clark (Civ. App.) 192 S. W.
1077.

106. Machinery and mechanical devices and applf ancea.c=In an action for the death
of a servant, killed by an explosion of a "T" joint in a steam pipe, a witness who was

not an expert as to the tensile ,strength of iron was competent' to testify, from his ob
servation and experience with such joints, as to the comparative safety of one fastened
with bolts and one screwed into the main pipe. Texas Power & Light Co. v. Bird (Civ.
App.) 165 S. W. 8.

107. Construction and operation of railroads.-Plaintiff, a railroad brakeman, held
qualified to testify, as an expert, that at the time of his injury, while coupling an engine
to a car, it was necessary to push the drawhead over in order that the coupling might
be made by impact. San Antonio & A. P. Ry. Co. v. Wagner (Civ. App.) 166 S. W. 24.

Where an injured engineer testified to an experience with engines covering more than
35 years, it is not error to permit him to testify that he did not believe a sand pipe could
be displaced with a blow of the foot, since in so testifying he might be regarded as an

expert. Missouri, K. & T. Ry. Co. of Texas v. Pace (Civ. App.) 184 S. W. 1051.
In an action for injuries to a shipment of peanuts, claimed confined too long in an

unventilated car, testimony that the shipment could be made in a given length of time,
if diligently handled, held inadmissible. Cleburne Peanut & Products Co. v. Missouri, K.
& T. Ry. Co. of Texas (Civ. App.) 184 S. W. 1070.

109. Physical facts.-Tesiimony by experienced dealers in peanuts, though not of
that locality as to the time shipments would remain uninjured, held admissible in action
against carrier for injuries. Cleburne Peanut & Products Co. v: Missouri, K. & T. Ry.
Co. of Texas (Civ. App.) 184 S. W. 1070.

In action for negligent carriage of cattle, an experienced cattleman may qualify to
testify what the conditton of cattle would be if confined in cars from 40 to 43· hours with
out unloading, although such witness has never accompanied a shipment of cattle. Kan
sas City, M. & O. Ry. Co. of Texas v. James (Civ. App.) 190 S. W. 1136.

In action on accident and health policy, where deceased' met his death by gunshot
wound, one who had made experiments with pistols in determining how far weapon would
have to be from object to powderburn it, may testify as to that fact, having tested a

number of pistols of different calibers. First Texas State Ins. Co. v. Burwick (Clv, App.)
193 S. W. 165.

.

In a boundary dispute, testimony of a witness that during the years he had been an

abstractor in county he had become familiar with the old land titles in county should
have been excluded. Dunn v. Land (Civ. App.) 193 S. W. 698.

.

110. Value.-Witnesses engaged in buying, feeding, and selling cattle and familiar
with the market value of cattle generally could give their opinion as to the value of a

shipment of cattle which was damaged, although they testified that they had never

known of sales of cattle injured as they were, and did not know just what such cattle
would have brought on the market. Chicago, R. I. & G. Ry. Co. v. Swaggerty (Civ, App.)
163 S. W. 317.

In an action for breach of a contract of sale of cattle, plaintiff was properly permit
ted to express an opinion as to market value of cattle in Houston, where he' had full
knowledge of the market at Ft. Worth and had made comparison of the two markets.
Houston Packing Co. v. Griffith (Civ. App.) 164 ·S. W. 431.

Where a witness had no knowledge of the local market except the market quotations
in the newspapers, he was not qualified to express an opinion as to such value, yet" as

he was experienced in the cattle business, he was qua.lifled to express an opinion of the
comparative value of the class of steers in controversy and the class referred to in the
market quotations. Id. .

.

The knowledge necessary to qualify one to testify, as to market value need not be de
rived from his personal transactions on the market or from sales made in his presence
and hearing. Burr's Ferry, B. & C. RY. CO. v, Allen (Civ. App.) 164 S. W. 878.
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In an action for the overflowing of his land and destruction of his crops, plaintiff
held to have sufficient expert knowledge to testify as to the value of the crops destroyed
Southwestern Portland Cement Co. v. Kezer (Civ. App.) 174 S. W. 661.

A witness engaged in wholesale buying and selling of horses and mules held qualified
to testify that value of a shipment of live stock was greater at destination than at the

point of origin of the shipment. Texas & P. Ry. Co. v. De Long (Ci"V. App.) 176 S. W.
874. .

In an action for the wrongful death of a manager of a newspaper, a witness held

qualified to testify as an expert to the market value of deceased's managerial services.
Southern Traction Co. v. Hulbert (Civ. App.) 177 S. W. 551.

A practicing physician was improperly allowed to testify as to the market value of
bananas at the shipping point, where he could not say he had ever seen the bananas and
did not know how many were in a car or their grade. Illinois Cent. R. Co. v. Freeman

(Clv. App.) 182 s. W. 369.
A skilled witness who is familiar with services connected with some particular pro

fession, trade, or calling may estimate their value, and it is not required that he should
be intimately acquainted with the nature of the services which he is appraising but he
may know them in a very general way. Brady v. Richey & Casey (Civ. App.) 187 s. W.
508.

In action for value of a lost picture, witness held not qualified sufficiently to make her
opinion admissible. Wells Fargo & Co. v. Long (Civ. App.) 190 S. W. 530.

In action for value of lost water color painting, witness with experience in selling
such paintings held qualified to testify as to its value. Id.

In action by consignee for damages to potatoes shipped, his testimony that they had
no market value when received was' not open to objection that he knew nothing about
the market value of damaged potatoes at that place, it appearing he had been shipping
potatoes for 20 years. Houston, E. & W. T. Ry. Co. v. Brackin (Clv, App.) 191 s. W.
804.

.

111. Damages.-A witness who knew the market value of cattle, and who was qual
ified by reason of his wide experience to give his opinion of the rate of decline in value
of cattle because Of their stale and drawn condition, caused by a delay in their trans

portation, was competent to give his opinion of the aggregate amount of damages to cat
tle delayed in transportation. St. Louis, S. F. & T. Ry. Co. v. Armstrong (Civ. App.)
166 s. W. 366. ,

.

A witness held competent to testify to the depreciation in the value of land because
of a turf fire. Ft. Worth & D. C. Ry. Co. v. Firestone (Civ. App.) 173 S. W. 919.

A shipper of cattle held competent to give his opinion as to the amount of extra
shrinkage of cattle by delay in transportation. Texas & P. Rv. Co. v. Martin Bros. (Civ.
App.) 175 s. W. 707.

An experienced shipper of cattle held competent to testify as to their condition at
destination due to delay and rough handling. Houston & T. C. R. Co. v. Lindsey (Civ.
App.) 175 S. W. 708.

In an action for damages for depreciation. of real estate, testimony of a witness who
had bought and sold real estate in the vlclnttv was admissible. St. Louis, B. & M. Ry.
Co. v. Green (Civ. App.) 183 s. W. 829.

112. Cause and effect.-Opinion of physician as to cause of injured person's condition
held admissible, notwithstanding his difficulty in determining whether that was his opin
ion or merely a suspicion. Galveston, H. & S. A. Ry. Co. v. Roemer (Civ. App.) 173 s.
W.229.

Experience in use of dynamite held to qualify witness as an expert as to effect of ex

ploding dynamite on a human body. Houston, E. & W. T. Ry. Co. v. Cavanaugh (Civ.
App.) 173 s, W. 619.

An expert civil engineer held entitled to testify as to the cause of an overflow.
Southwestern Portland Cement Co. v. Kezer (Civ. App.) 174 s. W. 661.

Witnesses held qualified as experts to testify to the general fact of injury to cattle
by dipping in crude oil. Missouri, K. & T. Ry. Co. of Texas v. Cauble (Civ. App.) 174
s, W. 880.

A civil engineer who was a railway expert was competent to express his opinion as
to whether condition of tracks and ties would cause derailment. Missouri, K. &: T. Ry,
Co. of Texas v. Johnson (Civ. App.) 193 s. W. 728.

V. Emamination of Noneepert«
113. Determination of question of competency.-The exercise of the trial court's dis

cretion in admission of evidence of the opinion of a nonexpert witness will not be dis
turbed unless it clearly appears that such discretion has been abused. Guerra v. San
Antonio Sewer Pipe Co. (Civ. App.) 163 s. W. 669.

The question of the admission of evidence of the opinion of a nonexpert witness rests
largely in the discretion of the trial court. Id.

114. Examination in general.-In action for delay in shipment of live stock, ques
tion to plaintiffs as to difference in market on Thursday and on Tuesday "when you
should have gotten there" held improper as calling for expression of opinion and conclu
sion on mixed question of law and fact. St. Louis Southwestern Ry. Co. of Texas v. Mil
ler & White (Civ. App.) 190 S. W. 819.

115. -- Facts forming basis of oplnion.-While a nonexpert witness cannot ordi
narily give opinion testimony which does not rest upon facts stated by him, or is not
acquired through the use of his senses, the witness need not always state the facts upon
which his opinion rests; it being sufficient that he had the means and opportunity for
knowledge, for many matters of evidence are incapable of expression except in terms of
opinion. Guerra v. San Antonio Sewer Pipe Co. (Civ. App.) 163 S. W. 669.
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Where, in an action upon a benefit certificate, defendant had shown that insured
had had an attack of malaria, contradicting her statement to the contrary, in her appli
cation, plaintiff, her husband, was properly permitted to testify that, in his opinion, she
recovered in a few days; he stating the facts upon which the opinion was based. Mod-
ern Brotherhood of America v. Jordan (Civ. App.) 167 S. W. 794.

.

To qualify the owner to testify to the value of his wearing apparel and household
goods, lost by defendant, he need not state their cost and the' period of their use and
their condition. Pecos & N. T. Ry. Co. v. Grundy (Civ. App.) 171 S. W. 318.

In action for balance due on a construction contract, opinion of witness as to the
amount of damages plaintiff suffered because of facts which mayor may not have ex

isted was inadmissible. Jefferson Cotton Oil & Fertilizer Co. v. Pridgen & Congleton
(Civ. App.) 172 S. W. 739.

A nonprofessional witness cannot give his opinion as to sanity unless he states the
facts on which the opinion is based. Jones v. Nix (Civ. App.) 174 S. W. 685.

In action for damages for the failure to deliver telegram addressed to plaintiff, pub
lished representative sales held admissible to show on what plaintiff based his opinion as
to market value of cattle. Western Union Telegraph Co. v. Gorman & Wilson (Civ.
App.) 174 S. W. 925.

Testimony of a witness as to contracting capacity of a party that in talking to him
he would pause, look off in a staring way, and continue to do so, reach in his pocket for
tobacco, and again begin conversation, and that he saw him do things seemingly uncalled
for and unreasonable, held not basis for an opinion. Smith v. Guerre (Civ. App.) 175 S.
W. 1093.

In action for damages from fire, facts testified to by plaintiff held sufficient as a basis
for his opinion that the fire was burning away from and not towards a railroad track.
Galveston, H. & S. A. Ry. Co. v. Brune (Civ. App.) 181 S. W. 547.

A witness, though he be not an expert, may give his opinion when he also states
the facts upon which his opinion is based. Id.

Where it was claimed that fills under railroad trestles caused flood waters to inun
date plaintiff's land, testimony that the water was higher on the upper side of the fills
than it was on the lower, is not subject to objection that the witnesses attributed the

depth of water solely to the fills. Galveston, H. & S. A� Ry. Co. v. Vogt (Civ. App.) 181
S. W. 841.

Opinion as to mental or physical condition may be given before or' after testimony of
the witness as to the facts upon which his opinion is based. Missouri, K. & T. Ry. Co. v.

Gilcrease (Civ. App.) 187 S. W. 714.
In action for delay in shipping cattle, plaintiffs held properly allowed to testify as to

difference in market value of cattle on Thursday and Tuesday, rather than stating what
the market value was on such dates, and leaving to jury question of difference. St. Louis
Southwestern Ry. Co. of Texas v. Miller & White (Civ. App.) 190 s. W. 819.

116. -- Cro'ss-examination and re-examination.-One testifying to the genuineness
of a signature from his knowledge of the signer's handwriting cannot be cross-examined
as to the genuineness of signatures of another. Cow Boy State Bank & Trust Co. v.

Roy cciv. App.) 174 s. W. 647.

VI. Examination ot Experts

117. Preliminary evidence as to competency.c-Where a witness' capacity as an ex

pert regarding insanity had not been attacked, evidence to prove him capable was ir
relevant. Tweed v. Western Union' Telegraph Co. (Sup.) 166 s. W. 696, affirming judg
ment Western Union Telegraph Co. v. Tweed (Civ. App.) 138 S. W. 1155, and rehearing
denied Tweed v. Western Union Telegraph Co. (Sup.) 177 S. W. 957.

Witnesses testifying as experts must show their qualification to so testify, or their
testimony may be disregarded. Blackwell V.' St. Louis, B. & M. Ry, Co. (Civ, App.) 168
s. W. 52. .

The admission of opinion evidence cannot be held erroneous, though the witness did
not qualify on direct examination, where his ,cross-examination showed that he was qual
ified. Southwestern Portland Cement CO. Y. Kezer (Civ. App.) 174 S. W. 661.

Where two witnesses testified to oculist's reputation as a first-class specialist, and
the doctor testified that he had been an oculist for eight years, sufficient predicate was

laid to admit his testimony as an expert. Southwestern Telegraph & Telephone Co. v.

Clark (CiY. App.) 192 S. W. 1077.

118. Determination of question of competericy.-Decisiori of preliminary question of
qualification of expert is usually within discretion of trial court. Studebaker Harness Co.
v. Gerlach Mercantile Co. (Civ. App.) 192 S. W. 545; Kansas City, M. & O. Ry. Co. of
Texas v. Starr (Civ. App.) 194 S. W. 637.

A stenographer's transcript of the testimony of a physician in another case could not
be used as a basis of the physician's competency to testify in the case on trial. San
Antonio & A. P. Ry, Co. v. Wagner (Civ. App.) 166 S. W. 24.

Whether a witness is qualified as an expert is a question for the trial court, within
its sound discretion. Hovey v. Sanders (CiY. App.) 174 S. W. 1025.

119. Mode of examination In general.-In an action for delay in transportation of a

shipment of live stock, evidence as to the effect of a 24-hour delay was improperly ad
mitted, where there was no evidence of such delay. Texas & P. Ry. Co. v. Cauble (Civ.
App.) 168 S. W. 369.

A question asked a phyaicia.n, which assumes a fact not shown by any testimony, is
improper. Gulf, C. & S. F. Ry. Co. v. McKinnell (CiY. App.) 173 S. W. 937.

The opinion of a medical expert as to pain suffered by plaintiff, in a suit for personal
injuries, must be predicated on' the evidence introduced. Gulf, C. & S. F. Ry. Co. v.

Loyd (Civ. App.) 175 S. W. 721.
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'I'esttmony as to' the time ror transportation in action for injuries to' peanuts dam
aged in unventilated car, not based on the witness' knowledgo or operation of defendant's
trains, is inadmissible. Cleburne Peanut & PrO'ducts CO'. v. Mlssourt, K. & T. Ry. CO'. or
'l'exas (Civ. App.) 184 S. W. 1070.

In broker's action ror commisston ror effecting a lease, it was not error to' permit him
to' embrace, in question as to' reasonable value or such services, his constructton or terms
of lease, UPQn which defendant might inquire thereon upon his constructton. Brady v.

Richey & Casey (Civ. App.) 187 s. W. 508.
On issue of attorney's fees allowed by art. 4746, UPQn failure of insurance company to

pay lQSS after demand, in absence or proof of services performed by attornevs, held im

pr-oper', in Interroga.ting expert witnesses, to' recite what was done by counsel in prepara
tton of case. American Nat. Ins. CO'. v. Holltngsworth (Civ. App.) 189 S. W. 792.

QuestiQn propounded to' expert that "this track * * * was thoroughly adequate,
nothing' in the condrtlon * * * to' cause the same (train) to' be derailed," held leading.
MissQuri, K. & T. Ry. CO'. or Texas v. Johnson (Civ. App.) 193 S. W. 728.

120. Questions and answers based on personal knowledge of expert..-TestimQny by
physicians, relative to' an examination or plaintiff made subsequent to' his injury and for

the purpose of testifying as witnesses as to' his conditton. and based Qn objective and

subjective examina.tions, was admissible. Irrterna.tional & G. N. Ry. CO'. v. Williams

(Civ. App.) 160 s. W. 639.
.

122. Questions and answers based on testimony of others.-A physician, who had
never seen plaintiff after he was injured, but based his teatimony on the depostttons of
two other experts, was improper-ly allowed to' testify that a competent masseur in treat
ing plaintiff would be able to' observe symptoms of paralysis or grave physical defects;
the witness not having himself observed plaintiff's conditton. PecQs,& N. T. Ry. CO'.
v. Coffrna.n (Civ. App.) 160 S. W. 145.

In a ra.Ilroa.d emplQYe's action ror injuries, t.eatirnony or a medical expert that if
plaintiff fell rrom the tQP or the car and struck the ground on his back, the blow wo'uld
have been sufficient to' result in paralysis, was property admitted, in view of other testi
rnony, though plaintiff testified he did not know hQW he struck the ground. Texas & P.
Ry. CO'. v. Sherer (Civ. App.) 183 s. W. 404.

123. Hypothetical questions and answers.-If witnesses as' to' difference in market
value of corn before and after the injury are experts, they may give their optntons upon
hypothetical questions. Houston & T. C. Ry, CO'. v. Lewis. (Civ. App.) 185 S. W. 593.

124. -- Form and sufficiency of ques'tlons.-c-Couneel may embody in their hYPQ
thetical queations the facts which, in their judgment, the evidence proved, and are not
compelled to' embrace theretn facts which the oppoaing litigant contends to' be estab
lished. Order or United Commercial Travelers of America v. Roth (Civ. App.) 159 s. W.
176.

A hypothettcal question must embrace and be based UPQn the facts in evidence relat
ing thereto. Sargent v. Barnes (Civ, App.) 159 s. W. 366.

A hypothetical questton is properIy excluded where based UPQn a premise contrary
to' the evidence. Missourt, K. & T. Ry. CO'. of Texas v. Dellrnon (Civ. App.) 171 S. W.
799.

Oplnion evidence elicited UPQn a hypothet.ical questton which made a slightly errone

QUS assumption of fact held not inadmissible. Decatur Cotton Seed Oil CO'. v. Belew
(Civ, App.) 178 s. W. 607.

A hypothetfcal question embracing counset's theory or case is not objectionable be
cause it does not cover full range of evidence and embrace facts contended by oppostng
counsel to' be established by evidence. Merchants' Ice CO'. v. SCQtt & Dodson (Civ .. App.)
186 s. W. 418.

A hypothetical question having basis in the evidence of the party propounding it is
warranted, though it disregards the evidence or the adversary party. City or Ft. Worth
v. Burton (Civ. App.) 193 s. W. 228.

125. -- Scope and sufficiency of answers.-The answer or an expert that plain
tiff's injury "cQuld" have necessitated a mastoid operation, which he had undergone, held
not objecttonable as stating a posstbiltty as distinguished trom a probability, Galveston,
H. & S. A. Ry. CO'. v. Harris (Civ. App.) 172 S. W. 1129.

In an action for injuries, testtmonv or a medical witness, when asked if he could
give any definite opinion as to' whether or not plaintiff's injuries were permanent, that
the unexpected might happeri, but that there was no authentic history of any case or
the nature recovering, was not Improper as argumentative and Involving extraneous mat-.
ters. Texas & P. Ry. CO'. v. Sherer (Civ. App.) 183 S. W. 404.

129. Cross-examination and re-examlnatiori.-In an action against a railroad com

pany for damages for injuries to a female plaintiff, certain questions to' an expert held
proper to test his skill and knowledge. Houston & T. C. Ry, CO'. v. FQX (Civ. App.) 156
s. W. 922, judgment reversed, 106 Tex. 317, 16·6 S. W. 693.

Question asked a physician who had testified frequently ror plaintiff in personal in
jury suits as to' his custom relative to' proportloning his fees to' the amount or recovery
held properly excluded as immaterial. Gulf, C. & S. F. Ry. CO', v. Stewart (Civ. App.)
164 S. W. 1059.

Cross-examlnatton as to' the means of knowledge of an expert witness goes to the
credibility or his testtmony. Pecos & N. T. Ry, Co. v. Holmes (Civ. App.) 177 S. W. 505.

129Y2' Evidence as to reputatlon.-Where the professiQnal skill Qr reputatiQn Qf phy
sicians whO' testified was nQt SQught to' be impeached, evidence was nQt admissible to
shQW that they had the reputatiQn Qf being skillful physicians. MissQuri, K. & T. Ry.
Co. of Texas. v. Burk (Civ. App.) 162 S. W. 457.

130. Contradiction.-Where, in an action fQr a stock of gQQds set on fire and burried
by a passing train, experts had testified that cinders, escaping f!rom locomotive equipped
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as defendants' was would not go beyond the right of way, plaintiff was properly allowed
to show, in rebuttal, that cinders had, on several different occasions, started fires bevond
the right of way. Missouri, K. & T. Ry. Co. of Texas v. Patterson (Civ. App.) 164 s.
W.442.

VII. Oomparison of Handwriting
131. Competency of expert.-Witness, who had worked as bank clerk and had taught

in writing schools and commercial and business schools, held a handwriting expert' for
the purpose of testifying to the genuineness of the signature to a note. Rhea v. Cook
(Civ. App.) 174 S. W; 892.

132, 133. Standard of comparlson.-Persons who are experts on the question of hand
writing may 'not testify to the genuineness of a signature of an officer to papers submit
ted to them for comparison with signatures on other papers not filed in the case. Robert
son v. Talmadge (Civ. App.) 174 S. W. 627.

VIII. Effect of Opinion Evidence

135. Opinions of witnesses In general.-Plaintiff's opinion as to the value of the loss
of the use of wearing apparel constituting his baggage in an action against a carrier for
delay in delivery may be disregarded by the jury if unreasonable. Houston & T. C. Ry,
Co. v. Hirsch (Civ. App.) 160 S. W. 426.

The mere opinion of witness as to damages suffered by defendant from plaintiff's
defective performance of construction work would not be a sufficient basis for a finding
for defendant on that issue. .Jefferson Cotton Oil & Fertilizer Co. v. Pridgen & Congle
ton (Civ. App.) 172 S. W. 739.

A jury are not concluded by opinion evidence, but may apply their own experience
and knowledge in solving the question. Houston Belt & Terminal Ry. Co. v. Vogel (Civ.
App.) 179 S. W. 268.

,

That plaintiff's attending physician qualified his statement that the reasonable charge
for his services was $25 by the clause, "if the patient were able to pay it," would not
necessarily limit or destroy its weight as a statement of their reasonable value. Tarrant
County Traction Co. v. Bradshaw (Civ. App.) 185 S. W. 951.

136. Testimony of experts.-The testimony of a lawyer of the territory of New
Mexico as to the course a case would take under the laws of the territory, and what,
in his opinion, was the court of final resort, is not binding on the trial court, when the
matter depends on federal statutes. Western Union Telegraph Co. v, White (Civ. App.)
162 S. W. 905.

.

Where the Mexican Civil Code and evidence of an alleged expert were introduced to
prove a matter of Mexican law, the trial judge was not bound by the expert's opinion,
but could construe the Code provisions himself. Banco Minero v. Ross, 172 S. W. 711,
106 Tex. 522.

The weight of the testimony of an expert is for the court on a trial without a jury.
Houston, E. & 'V. T. Ry. Co. v. Cavanaugh (Civ. App.) 173 S. W. 619.

The jury is' not in all cases bound by the opinion testimony of experts. Ft. Worth
& R. G. Ry, Co. v. McMurray (Civ. App.) 173 S. W. 929.

'

•

The weight of expert testimony is for the jury. Fidelity & Casualty Co. v . Joiner
(Civ. App.) 178 S. W. 806.

In an action by an inexperienced shipper of live stock for damages in transit, where
he was permitted to testify as an expert as to the shipment, -his inexperience went only
to the weight of his testimony. Panhandle & S. F. Ry, Co. v. Curtis (Civ. App.) 190 S.
W.837.

A court can construe a county building contractor's bond, and Acts 1911 Ark. p,
462, under which it was given as not requtring suit thereon in Arkansas, notwithstand
ing testimony of an attorney from that state that the law of that state contained such
a requirement. American Surety Co. v. Huey & Philp Hardware Co. (Civ. App.) 191
S. W. 617.

The jury is not confined to the estimates of value of property by experts, where
facts are established from which the jury may reach a reasonable conclusion tested by
common knowledge and experience. City of Ft. Worth v. Burgess (Civ. App.) 191 S.
W.863.

RULE 37. A PARTY IS ESTOPPED FROM DENYING A FACT WHICH HE HAS DI
RECTLY AND WILLFULLY, BY HIS WORDS OR CONDUCT, INDUCED AN
OTHER TO BELIEVE, AND TO ACT ON THE BELIEF SO AS TO ALTER HIS
OWN PREVIOUS CONDITION, AND WHO WOULD BE PREJUDICED IF THE
ADMISSION OF THE FACT WAS RETRACTED

I. Nature and Bssentioie of Equitable Estoppel in GeneraZ

1. Nature and elements of estoppel In pals.-Where the president of a corporation
without authority executed two notes without consideration, and later the notes were

produced to secure a debt partly owed by him, there was no element of estoppel against
the corporation. EI Fresnal Irrigated Land Co. v. Bank of Washington (Civ. App.) 182
s. W. 701.

.

The essential elements of an estoppel are a false representation or concealment of, a

material fact, made with the knowledge of the fact to one ignorant of the ·truth of the
matter with intent that he should act upon it and which induces him to act upon it.
Hume v. Carpenter (Civ... App.) 188 S. W. 707.
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2. Intent.-If the owner of real estate should put in clrculat.ion a letter reciting a

conveyance of the land, intending that a purchaser from a third person should rely
thereon, he would be estopped to assert his title. Dillard v. State (Cr. App.) 177 S.
W.99.

'

3. Knowledge of facts.-Where, in an action for breach of a lease, made by plain
tiffs' agent as their attorney in fact, defendants had no knowledge of any limitation on

his authority, they were not estopped to claim that the plai.nUffs were bound by the
agent's misrepresentation that the lease at the time defendants signed it contained a

prohibition defeasance clause. Taber v. Eyler- (Civ. App.) 162 S. W. 490.
Husband, though in plaintiff's store when wife purchased alleged necessaries, held

not estopped from defeating liability, if he did not know the goods were being charged
to him. Trammell v. Neiman-Marcus Co. (Civ. App.) 179 S. W. 271.

4. Reliance on adverse pariy.-Where an attachment creditor did not change its
position. to its detriment in any way in consequence of the attachment debtor's state
ment that proper-ty was not' his, but took such property under the attachment, the
debtor was not estopped by his statement, and could bring suit for the wrongful attach
ment of such property. Carroll v. First State Bank of Denison (Civ. App.) 160 S. W.
632.

In a suit to recover land, defendants were not estopped to assert that they had not
conveyed the land, by establishment of lines and plats, where the. purchase was not
made in reliance thereon. Ware v. Perkins (Civ. App.) 178 S. W. 846.

Statement by secretary of investment company to county attorney to effect that
company had been dissolved and that he did not know who held the title to lots, not
wholly relied upon by the attorney in Instrtuttng tax sale proceeding, held not to estop
subsequent purchaser from the company from claiming that record title was then in
company. Hume v. Carpenter (Civ, App.) 188 S. W. 707.

5. Acts done or omitted, and change of posltion.-In trespass to try title, a finding
that intervener would have purchased the property anyway, as appeared from plaintiff's
concealment of the fact that it was not a corner, eliminated the essentials of an estop
pel in pais in favor of intervener. West v. City of Houston (Civ. App.) 163 S. W. 679.

Where it did not appear that defendant held out an independent contractor as her
agent, or that plaintiffs were induced to extend him credit for that reason, defendant
cannot be held liable for his debts on the theory of estoppel. Kohlberg v. Awbrey &
Semple (Civ. App.) 167 S. W. 828.

An assum.ption by one of the parties to an exchange of lands of an Indebtedness of
the other does not preclude rescission by the debtor, where the creditor has not agreed
to accept the undertaking. Boles v. Aldridge (Sup.) 175 s. W. 10'52, reversing judgment
(Civ, App.) 153 S. W. 373; Maddox v. Clark (SuP.) 175 S. W. 1053, affirming judgment (Civ.
App.) 163 S. W. 309. .

That one buying an automobile was not damaged by false statements that the
buyer's wife desired him to make the purchase held not to prevent the buyer from
setting up such misrepresentations as a defense in the seller's action. J. 1. Case
Threshing Mach. Co. v. Webb (Civ. App.) 181 s. W. 853.

Buyer held not entitled to rescind contract for purchase of a motor truck, unless
he was injured by fraud, if any, in seller's representations as to its capacity. Alamo
Auto Sales Co. v. Herms (Civ. App.) 184 S. W. 740.

A carrier will not be required on the ground of estoppel to perform its part of a

contract, illegal as giving a rebate, because of the shipper having performed his part.
St. Louis,!. M. & S. Ry, Co. v. Landa & Storey (Civ. App.) 187 S. W. 358.

Waiver being founded largely upon the doctrine of estoppel, it would require a find
ing, in an' action to recover damages for injuries to a shipment of cattle, that the con

duct of defendants relied upon as a waiver must have misled plaintiff and prevented
him from giving the notice required by the contract of shipment. International & G.
N. R. Co. v. Hudson (Civ. App.) 188 s. W. 277.

7. Prejudice to person setting up estoppel.-A carrier, not misled nor induced to re

frain from doing any act, the p€rformance of which 'would have placed it in a better
condition, cannot rely on estoppel to bind a shipper of live stock to condition reports
signed by him. Texas Cent. R. Co. v. McCall (Civ. App.) 166 S. W. 925.

Where a surety on a cropper's note for supplies agreed that, if the creditor would
furnish additional supplies, the debt therefor should be first paid from the proceeds of
the crop, the surety would be estopped to deny the validity of the agreement. Ward &
Co. v. Womack (Civ. App.) 168 s. W. 433.

An equitable estoppel cannot be invoked except to protect the party claiming its
benefit from some loss resulting if the true facts control. McLemore v. Bickerstaff (Civ.
App.) 179 S. W•.536.

8. Default or wrongful act of person setting up estoppel.-When fraudulent mis
representations are shown by which a person was induced to enter into a contract, i.t
is no answer to his claim for damages to assert that he might have known the truth
by further inquiry; the defendant being estopped from so asserting want of caution.
Benton v. Kuykendall (Civ. App.) 160 s. W. 438.

Where defendants, who were indebted to. a bank, executed a deed of trust to secure
their indebtedness, in compliance with a demand of the directors of the bank for security,
but agreed with the vice president that he should retain the deed and never deliver it to
the bank, they are estopped from setting up their fraudulent agreement, and the court
may properly treat the deed as delivered. Rushing v. Citizens' Nat. Bank of Plainview
(Civ. App.) 162 S. W. 460.

One who undertakes to discover the truth of representations made to him is charg
ed with the knowledge of everything which a proper investigation would disclose, and
would not be justified in acting upon fraudulent representations merely because they
were made to him. Newman v. Lyman (Civ, App.) 165 S. W. 136.

One induced by fraudulent representations to enter into. a contract is not barred rrom
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relief therefrom, because had he made further inquiry he would have known the truth.
Fidelity & Deposit Co. of Maryland v. Anderson (Civ. App.) 189 S. W. 346.

10. Estoppel against public government or' public officers.-Where the commission
ers' court, after illegally appotntrng commissioners to sell school land, ratified the com

missioners' sale by accepting the proceeds and passing the commissioners' accounts, the
county was estopped to deny the validity of the sale. Brazoria County v. Padgitt (Civ.
App.) HiO S. W. 1170.

Where a commissioners' court attempted by a void order to fix the county treasurer's
salary at $600 per annum, the fact that defendant when elected knew that it was not
intended that he should receive the compensation specified by Rev. St. 1911, art. 3875.
did Dot estop him from retaining such amount. Montgomery County v. Talley (Civ.
App.) 16!}1 S. W. 1141.

A resurvey by plaintiff county of its school lands, relied upon by lessees of such
lands of defendant counties, as well as by one defendant county in a suit, held not to
estop plaintiff to claim a location for the lands other than that fixed by such resurvey.
Colorado County v. Travis County (Civ. App.) 176 S. W. 845.

City, which purchased lands for reservoir, used only part, and failed to pay part of
price, could not retain the lands, While repudiating its obligation to pay on ground that
its promise was illegal, because no provision was made for payment, as required by
Const. art. ·11, §§ 5, 7. City of Ft. Worth v. Reynolds (Civ. App.) 190 S. W. 50'1.

II. Grounds Of Estoppel

11. Inconsistency of conduct and claims In general.-Signers of the supersedeas bond
on condition that other signatures should be obtained before it was filed, having de
livered the bond to the appellant without notifying the clerk of the condition, held es

topped to deny the validity of the bond because it was filed without performing the con

dition. Rushing v. Citizens' Nat. Bank of Plainview (Civ. App.) 160 S. W. 337.
A trustee who wrongfully purchased the title to land of the cestui que trust cannot

claim that he is not estopped to assert such title unless he be reimbursed for the money
paid for the land in his efforts to deprive his beneficiary of title. Sullivan v. Fant (Civ.
App.) 1'60 S. W. 612.

Where the deed to land which they had contracted to purchase was rejected on ac

count of alleged defects in the title, the purchasers cannot thereafter Claim specific
performance of the contract. Marshall v. Beason (Civ. App.) 165 S. W. 75.

PlainUffs held not estopped to claim one-half of land purchased by O. under a parol
trust agreement, which land O. alone mortgaged to defendants, by subsequent transac
tions between plaintiffs and third persons or by a deed from 0., in which plaintiffs
covenanted that the deed was subject to the mortgage debt. Ellerd v. Ji,"'I'l.lison (Civ.
A.pp.) 165 S. W. 876.

Under a contract for the' sale of orange trees above two feet in height in the seller's.
nursery, held, that the buyer's instruction to the seller not to sell to another any trees
over two feet high did not estop. the buver from denying that title passed by the con
tract. Alsworth v. Reppert (Civ. App.) 167 S. W. 1098.

A person may, .by acts or omissions, waive a right which he might otherwise have
asserted under the Constitution. Young v. City of Colorado (Civ. App.) 174 S. W. 986 .

• An affidavit reciting a conveyance of land held to estop the deponent; hence a

forgery of such instrument falls within the statute denouncing forgery of instruments
affecting title to land. Dillard v. State (Gr. App.) 177 S. W. 99.

Acquiescence by cestuis in trust deed for proper school purposes under Rev. St.
1879, arts. 37.11,' 3771, 3777, providing therefor, held to estop. their assertion of uses un

expressed in deed. McLeod v. McCall (Civ. App.) 180 S. W. 293.

12. Assumption of capacity or authority.-An agent delivering a deed, executed by
his principal, in violation of instructions, and with a design to .defraud, held estopped to
deny that title passed, and 'was liable to the principal for damages. Tyler Building &
Loan Ass'n v. Biard & Scales, 171 S. W. 1122, 106 Tex. 554, reversing judgment (Civ.
App.) 165 S. W. 542, and rehearing denied 171' S. W. 12010, 106 Tex. 554.

13. Assertion of title or right in general.-A contract to convey real estate may be
specifically enforced at the suit of the purchaser, though, subsequent to the contract.
he obtained an outstanding title. Groves v. Whittenberg (Civ. App.) 165 S. W. 889.

14. Possession or acts of ownership under title or clalm.-Where a railroad com

pany accepted and recorded a conveyance restricting the location of its depot and pur
chasers of other land from the same grantor bought in reliance on such restriction, the
railroad company was estopped to set up a prior unrecorded conveyance, containing no

restrictions. San Antonio & A. P. Ry. Co. v. Mosel (Civ. App.) 180 8'. W. 1138.

15. Claim or posttlon In judicial proceedings.-E;lection of remedies, see Bull v.

Bearden (Ctv. App.) 159' S. W. 1177; McLane v. Haydon (Civ. App.) 160 S'. W. 1146;
Stinson v. Sneed (Civ. App.) 163 S. W. 989; Rahe v. Yett (Civ, App.) 164 S. W. 30�
Sanford v. Cobe (Civ. App.) 172 S. W. 584; Wright v. Chandler (Civ. App.) 173 S. W.
1173; City of Brownsville v. Kinder (Civ. App.) 180 S. W. 623.

Allowance against estate of deceased maker of claim on a note secured by a lien
on certain land, held not to preclude plaintiff from asserting superior title to such land
subsequently acquired. Wiseman v. Cottingham (Bup.) 174 S. W. 281, affirming judg
ment (Civ. App.) 141 S. W. 817.

Insurance company sued on a policy, which, after judgment in its favor, failed to

deny jurisdiction of the trial court and voluntarily consented to a retrial, held estopped
to deny the court's jurisdiction to retry the case. .lEtna Ins. Co. v. Dancer (Civ. App.)
181 S. W. 772.

16. -- Claim inconsistent with previous claim or posttton In general.-Action of
defendant in garnishment in instructing garnishee not to set up the exemption that the
credit was the proceeds of a homestead, and to let the claim go to judgment, held to
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estop such defendant from recovering such credit against the garnishee. Russell v.
Hamilton (Civ. App.) 174 S. W. 705.

19. -- Position inconsistent with previous assertion of title in another In general.
-Where defendant replevied a bank deposit, which had been garnished under art. 279,
held, that he and a surety on the replevy bond were estopped to claim that title to the
deposit was in the surety and not in the defendant. Davis v. McFall (Civ. App.) 168
S. W. 453.

Judgment defendant and sureties on his bond to obtain the release of the garnish
ment lien on a garnished debt held estopped to assert the indebtedness was owing, not
to the judgment defendant, but the firm of which he was a member. Sellers v. Puckett
(Civ. App.) 180 S. W. 639.

That a surviving husband, as guardian of his children, inventoried an interest in
the community property as their property, does not estop him to appropriate it to reim
burse himself for payment of community debts. Kidd v. Prince (Civ. App.) 182 S. W.
725.

Plainti,ff's acquisition of a vendor's lien note, given her grantor by defenda.nts, who
received a quitclaim deed to land which was previously conveyed to plaintiff, held not,
despite her foreclosure of the same, to estop her from asserting her superior title to
the land. Barksdale v. Benskin (Civ. App.) 194 S. W. 402.

21. -- Pleadings.-Where plaintiff, after exceptions had been' sustained to some

items of damage laid in its original petition, filed an amended petition, alleging greater
damages, defendant could then plead in abatement that plaintiff fraudulently misstated
the amount of the damage to give the court jurisdiction, notwithstanding its previous
answer to the original petition.-L. Grief & Bro. v. Texas Cent. R. Co. (Civ. App.) 163
S. W. 345.

Where a deed of trust was invalid for want of written authority of the attorney in
fact executing it, an answer of the landowner that it was given for a valuable consid
eration and was ratified was effective to create an estoppel of record which validated
the deed, not only as against the landowner, but as, against the holder of a subsequent
deed taken with notice. Texas Moline Plow Co. v. Klapproth (Civ. App.) 164 S. W. 399.

In action against attorney in fact and one to whom he wrongfully conveyed, peti
tion held not to show election to claim the property deeded to the attorney's wife, so

as to require plaintiff to take it burdened with a vendor's lien. White v. Love (Civ.
App.) 174 S. W. 90.3.

Citizens' committee of subscribers to railroad by its pleadings repudiating liability
upon any of its aid notes held not entitled to recover for any further failure of per
formance on part of railroad. Crawford v. Wellington Railroad Committee (Civ. App.)
174 S. W. 1004.

22. -- Stipulations.-A stipulation between senior and junior patentees held not
to estop the senior patentee from claiming the land within his patent. Kelly v. Kelly
(Civ. App.) 178 S. W. 686.

23. Failure to assert title or rlght.-Where a defendant, a purchaser of land, who
knew that his vendor had defrauded plaintiff in a sale of the land by plaintiff to said
vendor, asked plaintiff immediately before the purchase if she objected to his buying,
and plaintiff gave her consent, plainti.ff was estopped to question defendant's good faith.
Neff v. Heimer (Civ. App.) 163 S. W. 140.

In an action to recover the amount of a policy on plaintiff's homestead, in which
the insurance company alleged that such amount had been garnished, evidence held not
to show an estoppel to Claim the money by showing that plaintiff knew of the garnish
merrt proceedings in time to have objected to the garnishment of the fund on the ground
that it was the proceeds of his homestead. Johnson v. Hall (Civ. App.) 163 S. W. 399.

PlainUff's failure to assert his claim by intervention in the receivership proceedings
coupled with slight delay thereafter, held not to prevent subsequent assertion against
the railroad company after discharge of the receiver. Kansas City, M. & O. Ry., Co. of
Texas v. Latham (Civ. App.) 182 S. W. 717.

Any right of the vendor to declare an option contract forfeited because of failure to
promptly make a payment was waived where negotiations were continued for several
months. Slade & Bassett v. Crum (Civ. App.) 193 S. W. 723.

25. Clothing another with apparent title Or authority-Agency.-Wbere the presi
dent and cashler of a bank undertook to deal for it in sale of notes indorsed in blank,
and the buyer thereof understood that he dealt with the officers on behalf of the bank,
and delivered a check for the price to the bank, it: was eetopped to deny that the offi
cers acted for it, and it was liable for their fraudulent representations. Washington
County State Bank v. Central Bank & Trust Co .. of Houston (eiv.· App.) 168 S. W.
456.

Defendant by its acts and conduct, in connection with the sale of an automobile,
held estopped against the purchaser to deny that dealer was its agent, and assert that
there was a sale of the car to the dealer, and a resale to the purchaser. Halff Co. v .

.Jones (Civ. App.) 169 S. W. 906.
Agency by estoppel of manager of defendant's store to draw a draft for defendant

could not be established by showing that such manager had previously issued two checks
in defendant's name, unknown to and unauthorized by defendant. Simon v. Temple
Lumber Co. (Civ. App.) 178 S. W. 681.

Acceptance of draft, drawn by manager of defendant's store, by plaintiff lumber com

pany, who parted with nothing, merely depositing it, in payment of debt: from another
concern in which the manager had formerly been interested, held not to result in de
fendant's liability on the draft by estoppel. Id.

Liability of principal for act of servant based upon estoppel arises when a third
person relies in good faith on words or conduct of the principal indicating authority in
the agent to do such act. Holmes v. Tyner (Civ. App.) 179 S. W. 887.
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Where the owner of land directed his agent 'to exchange it to go to a third person
to point out the boundaries, which was done, though the owner did not authorize such
third person to act for him, the third person's act in pointing out the boundaries was
a binding representatton by the agent and the owner. Lofland v. Greenwood' (Civ. App.)
181 S. W. 517.

Where the owner of land sent one wishing to exchange his own lands for it to a

third person for information as to the boundaries, the third person pointed them out,
and the party dealing with the owner acted on such Inrormatton, the owner is liable
for damages occasioned by any false indication of the boundaries. Id.

A vendor held to make a surveyor his agent, and so bound by hts representation,
by referring the purchaser to him for statement as to the acreage. Taylor v. Hill (Civ.
App.) 183 S. W. 836.

26. -- Real property.-Where joint owners deal with common property so as to
create inference of an agreement fo,. division, a purchaser from one will be given the
benefit of the inference. Broom v. Pearson (Civ. App.) 180 S. W. 895.

Occupant of lands sold for taxes, by agreement with county attorney, held estopped
from aeserting any title by limitation against' one claiming under the purchaso- at the

s8;le. Woods v. Moore (Civ. App.) 185 S. W. 623.

,

'Zl. -- Personal property.-Holder of bills of lading for cotton by intrusting them
to another for a parttcular purpose held not to have estopped itself to deny his right
to sell the cotton. B. W. McMahan & Co. v. State Nat. Bank of Shawnee (Civ. App.)
160 S. W. 403.

Where a principal, with knowledge, actual or constructive, of a rule of the Cotton
Exchange, consigns cotton to a factor to sell, he is estopped to deny the binding effect
of such rule. Wm. D. Cleveland & Sons v. Jamison (Civ. App.) 182 S. W. 1175.

The owner of a nota, who allowed it to be taken in the name of a third person and
permitted such thfrd person to exercise dominion, is estopped from setting up his rights
as against one who in good faith without notice took the note after maturity. Western
Nat. Bank of Hereford v. Laughlin (Civ. App.) 184 S. W. 1101.

Part owner of claim, who assigned with other owners for collection, the aseignee
transferring to a bank, which sued the debtor and the assignee, held not estopped t.o
claim his portion of the proceeds because he did not protest or ask to be made a party
to the bank's suit. Wed Texas Bank & Trust Co. v. Rice (Civ. App.) 185 S. W. 1047.

28. -- Relying and acting on apparent title 01'" authority.-Under rule that, when
one of two innocent parttes must suffer, he who placed wrongdoer in a posrtion to de
fraud must suffer, a wife, who a.Ilowed her husband to take title to land in his own

name, thus enabling him to dispose of it to bona fide purchasers without knowledge of
her equity, must eufter, Hines v . Meador (Civ. App.) 193 S. W. 1111.

29. Dealing with person asserting title or exercising authority.-Ag,-eement of ven

dors with defaulting purchasers that they would act as agents of the purchasers in
selling to other parties held a waiver, or vendors' right to rescind and to retain liqui
dated damages previously paid. O'Neal v. Bush & Tillar (Bup.) 173 S. W. 869, reversing
judgment (Civ. App.) Bush & Tillar v. O'Neal, 140 S. W,. 242. Judgment reversed on

rehearing O'Neal v. Bush & Tillar (Sup.) 177 S. W. 953.

30. Contracts.-Where a pledgor elects to assert that the relation still exists not
withstanding a sale of the property, the pledgee is estopped to say that it has ceased
and that he is the owner of the property. King v. Boerne State Bank (Civ. App.) 159
S. W. 433.

In an action for damages for defendant's breach of its 'corrtract to sink an 'oil well,
defendant could not be heard to say that plaintiff would have derived no benefit from
a completion of its contract. Henry Oil Co. v. Head (Civ. App.) 163 S. W. 311.

That the payee of notes, secured by trust deed providing that all should become due
if any remained unpaid for ten days after maturity, promised to notify a party in an

other county, who had assumed the notes, when any should become due, did not estop
him from maintaining an action after default. Ward v. San Antonio Life Ins. Co. (Civ,
App.) 164 S. W. 1043.

Where claimants, in order to transrer a note secured by a deed of trust, were re

quired to guarantee payment, and therearter were released to the extent of $1,200, and
were compelled to pay the balance of the debt, they were estopped to claim, as against
the assignee, that their claim for the amount so paid was secured by a first lien on the
security. Slaughter- v. Boyce' (Civ. App.) 170 S. W. 259.

Agreement whereby widow, children, and legatee of testator agreed to withhold the
will from probate and to take certain shares therein held not to estop the parties from
claiming under the will after its probate by purchasers from the estate. Masterson v.

Harris (Civ. App.) 179 S. W. 284, conforming to answers to, certified questions (Sup.)
174 S. W. 570.

Agreement by holder of note for extension of time for payment of installment of
interest held to estop him and his assignee from declaring

-

the entire note due, under
it'S provisions, for failure to pay the installment when due. Cofer v. Beverly (Clv. App.)
184 S. W. 608.

.

31. -- Recognition of rights.-A subscriber to a list for a fund i� aid of rail
way constructton will not be permitted to deny a contract authorizing trustees to con

tract' with the railway company, where the subscription list recites that such contract'
was attached: Quanah, A. & P. Ry. Co. v. Dickey (Civ. App.) 179 S. W. 69.

32. -- Contracts relating to real estate.-A mere contract of sale doee not estop
the purchaser to deny the vendor's title, but a purchaser obtaining possession on the
faith of the contract may not deny the vendor's title. Groves v. Whittenberg (Civ. App.)
165 S. W. 889.
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Where, in action involving title to land, one of the heirs of the deceased defend
ant, with authority from the others, entered into a written agreement settling the con

troversv, which was acquiesced in by all of the heirs, held, that they were estopped
thereby, whether or not the agreed judgment settling the suit was valtd. Castleberry v.

Bussey (Civ. App.) 166 S. W. 14.
Where plaintiff and defendant, two claimants for a tract of land, entered into a

compromise agreement, whereby they agreed to sell the disputed tract and divide the

proceeds, plaintiff could recover under the agreement, though it was afterwards deter
mined that the tract belonged to defendant. Baker v. Heney (Civ. App.) 166 S. W. 19.

Defendant, employing plaintiffs to sell land with provision for dlvielon of purchase
money notes, held' precluded from denying that time for settlement had arrived, though
notes were to be held by third party as collatera.l security. Plummer v. Simms (Civ.
App.) 177 S. W. 1037.

Pla"intiff claiming title to school lands by purchase and settlement held not estop
ped to claim against defendant, to whom patent had issued, by his knowledge of and
participation in fraudulent agreement in violation of law by which defendant was to
acquire the land. Perry v. Martin (Civ. App.) 180 S. W. 1148.

33. -- Relying or acting on contract.-Where a bank took two renewal notes for
the debt evidenced by a single note, its attempt to enforce one of the renewal notes
held not to estop it from asserting its right to collect the balance of the debt under
the old note. Rushing v. Citizens' Nat. Bank of Plainview (Civ. App.) 162 s. W. 460.

A bank's use of a renewal note held not to estop it from relying on the original
note, which was 'retained. Id.

36. Representatlons.-A bank held estopped to deny plaintiff's right to a note payable
to one whose debt to the bank plaintiff had paid. Citizens' State Bank v. McShan (Clv.
App.) 172 S. W. 565.

37. -- Ownership of property.-The heirs of an administrator, who sold a dona
tion certificate issued to the Iieirs of his intestate on representattons that it belonged
to the estate, were estopped from claiming any interest therein. Moody v. Bonham (Civ.
App.) 178 S. W. 1020; Moody v. Bonham (Civ. App.) 179 s. W. 670.

42. Admissions and receipts.-Receipt, signed by some of purchasers of land to
vendors for commissions for selling land, does not estop purchasers to deny that ven
dor's title was imperfect. Alling v. Vander Stucken (Civ. App.) 194 S. W. 443.

43. Assent to or ratification of acts of others in genera I.-Purchaser of conditional
certificate in administration of grantee's estate held, by acquiescence in patent to as

signee of certificate on land in A. county, precluded from asserting against the state
or asstgnee'a successors any prior valid right to land which he had 'relocated in P. coun-

. tv. Baugh v. McLain (Civ. App.) 173 S. W. 922.
A foreign insurance company cannot assail the constitutionality of art. 4876, since

by the terms thereof it is deemed to have consented to its provisions. Reliance Ins. Co.
of Philadelphia v. Dalton (Civ. App.) 178 S. W. 966, rehearing denied 180 S. W. 668.

Presence of mortgage creditors at a creditors' meeting at which a recelverehlp to
continue the business was decided on, held not to estop them' to assert the priority of

t

their liens over the receiver's operating expenses. Craver v. Greer (Sup.) 179 s. W.
862, answering ceortified questions (Civ. App.) 178 s. W. 699, and conformed to in (Civ.
App.) 182 s. W. 368.

Bank which was instrumental in procuring the appointment of a receiver to con
tinue the business of a lumber concern held not entitled to object to the postponement of
its mortgage to the receiver's operating expenses. Id;

Where a broker employed to sell lands in Arizona carried on a selling campaign in
person for over a year and then turned the matter over to subagents, the broker is not
estopped to claim compensation; the owner after objections acquiescing. Denton v.

Holbert (Civ. App.) 184 S. W. 251.
.

Where defendant, who was disposing of a large tract of land located in Texas, ad
mitted that he made no objections to plaintiff broker's handling other Texas lands" the
broker's right to compensation for sales, made cannot be defeated on that ground. Id.

In an action by a broker for commissions for sales effected through subagents, evi
dence held to show that the sales were not made by defendant dil·ectly through the
subagents, but that he recognized such agents, as being agents for the broker. Id.

In a suit for compensation for sales of land, evidence held not to show that defendant
<'isclt.arged the broker or his subagent, but that defendant recognized the continuing

gency of such persons. Id.
While as a general 'rule ratification partakes of the element'S, of estoppel, where

that is not the case, something must have been done which, if ratified, would create lia
bility. St. Louis Southwestern Ry, Co. of Texas v. Ragsdale, Price & Co. (Civ. App.) 185
S. W. 654.

•

A railroad is not estopped to maintain a fence along its right of way near a sta
tion cutting off access to plaintiff's business by the fact that it permitted him to give
access to the railroad right of way, since peormissive use across uninclosed land does
not ripen into a right, however long existing. Craig v. Ft. Worth & D. C. Ry. Co.
(Civ. App.) 185 s. W. 944.

44. -- Contracts.-Where a building contract provided that the work should be
done to the satisfaction of an architect and that no payment under the eorrtract should be
conclusive of full performance, and that weekly payments should be made on estimates,
and they agreed that a third person should make estimates without authority to super
intend, the owner making weekly payments on estimates was not estopped M;. against
the surety of the contractor' from recovering expenses in overhauling and rebuilding
defective work. Welsh v. Warren (Civ. App.) 159 S. W. 106.
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Where the amount payable under a contract to subscribe to the sinking of a test oil

well was payable at the beginning of operations and defendant did not make any objec
tion to the delay in beginning the well until it had been sunk a conetderable distance,
he waived any -delav in beginning to drill. Herron-Robbins v . Allen (Civ. App.) 159 S.

W. 1046.
Where defendant carrier had notice of plaintiff's claim for damages to cattle, and,

through its agent, conferred with plaintiff with reference thereto, a provision in the ship
ping contract for a written notice within 91 days was waived. St. Louis, S. F. & T.

nv. Co. v. Wall (Civ. App.) 165 s. W. 527.
One who authorized another to make contracts as agent for the sale of. corporate

stock cannot deny the agent's authority to make the particular contract entered into,
where it ratified the form of the contract, and -sought to recover On it in a cross-action,
when sued for payments made under it. Amicable Life Ins. Co. v. Kenner (Civ. App.)
166 S. W. 462.

Where a seller recognized a verbal contract by its agent for the -sale of fuel oil, and
shipped a part of the oil pursuant thereto, it was bound by the contract, whether the
agent had authority to make the contract or not. Texas Co. v. Alamo Cement Co. (Civ.
App.) 168 S. W. 62.

There was no ratification by E. of the unauthorized act of S. in signing for both of
themu contract with T., where, as soon as he knew what the contract was, though not
as soon as he knew one had been signed, he repudiated it, and informed T. 'thereof, Tex
as Produce Exchange v. Sorrell (Civ. App.) 168 s. W. 74.

Where an agent of a corporation secured plaintiff's subscription to the corporation's
stock by fraudulent orepresentations, and the corporation, with knowledge of the fraud,
retained plaintiff's money and notes, it became an active participant in the fraud, and,
on being cast in a suit to rescind, could not recover over against the agent. Common
wealth Bonding & Casualty Iris. Co. v. Bomar (Civ. App.) 169 S. W. 1060.

Though the engineer permitted some of the gravel delivered for government work, to
be used by addition of cement, held that the buyers were not estopped from denying that
the gravel tendered by the seller was not up to specifications. Ball-Carden Co. v, Ridgell
(Crv, App.) 171 S. W. 509.

Under a contract for gravel according to the specifications of a government contract,
held that the government engineer could not permit the furnishing of gravel not up to
specifications and require the contractor to use additional cement so as to compel the
buyers to accept gravel not up to specifications. Id.

The act of a subagent in furnishing automobiles to another dealer outside of his
agent's territory, if a violation of his sales agency contract, entitling the principal to
ettpulated damages, was waived by the principal's failure to immediately terminate
the contract and by its conduct in permitting the subagent to represent it. Doering v.
Denison (Civ. App.) 17S" s. W. 1018.

Where plaintiff relied on a contract whereby he was to exchange a certificate of
stock for a set of tools, and it appeared that he offered to deliver the stock, but was told
by defendant's agent to wait until demand was made, plaintiff was entitled to recover,
though there had been no delivery. West Texas Supply Co. v. Dunivan (Civ. App ) 182
S. W. 425.

There can be no ratification of an unauthorized contract by a principal binding him,
unless the ra.tifled contract was made by one purporting to act as agent at the time.
Eardley Bros. v. Burt (Civ. App.) 182 S. W. 721.

Where a party, who had contracted to exchange realty, believing- time had expired
in which other party could require him to accept an abstract, nevertheless accepted it,
submitting it to attorney for examination, he waived time limit for furnishing it. Gaut
v. Dunlap (Civ. App.) 188 S. W. 1020.

45. -- Accounts or settlements.-That defendant executed the note sued on to
plaintiff for money advanced to pay for drilling a well for plaintiff, without mentioning
his claim for damages for delay. caused by plaintiff's refusal to point out where the well
was to be drilled, would not estop defendant from claiming such damages especially
where they were not considered in the settlement made between the parties. Ross v .

. Jackson (Civ, App.) 165 S. W. 513.

48. Acceptance of benefits.-Suorviving parents of a deceased who are entitled to a

right of action for his wrongful death cannot complain that, under art. 4699, which is part
of the act providing for actions for wrongful death, the widow has brought an actiop for
the benefit of all, on the ground that it would deprtve them of their -r'Ig'hts without due
process, for they take the right subject to the remedy. Galveston, H. & S. A. Ry. Co. v.

Pennington (Civ. App.) 166 S. W. 464.
A city incorporated more than a year after art. 1080 et seq., became effective, could

not complain because it was denied right to contest claims against the dissolved city.
Young v: City of Colorado (Civ. App.) 174 S. W. 986.

A city availing itself of the statute allowing the dissolution of the former city, by
reincorporating the same territory, may not invoke the Constitution ae against the
statutes. Id.

A city which has been organized under a statute, and which has proceeded to do

business and has received benefits under it, cannot assert its invalidity. Id.

Principal held not entitled to retain advantage secured by agent's fraud and accept
benefits without adopting the means employed by him, though unknown to the princi
pal. Lockney State Bank v. Damron (Civ. App.) 179 S. W. 552.

Owner of land, suing broker to recover difference between price at which broker sold

and for which he accounted, who had no notice of broker's fraud, held not estopped to

sue broker by accepting from him money for an excess acreage, etc. Barton v. Mc

Guire (Civ, App.) 189 S. W. 317.
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49. -- Contracts.-The purchaser of an automobile, by keeping and using it after
he knew that its defects could or would not be cured by the seller, waived his right to re

scind the contract because of such defects, leaving as his only remedy an action for dam
ages. Houston Motor Car Co. v. Brashear (C'iv. App.) 158 S" W. 233.

Where plaintiffs accepted a lease negotiated for them by B., who obtained defendants'
signatures by falsely representing that the lease contained a prohibition defeasance clause,
the court properly charged that B. was plaintiffs' agent, and that they could not ratify the
lease so far as it was to their advantage, and repudiate B.'s authority to make the defeas
ance agreement. Taber v. Eyler (Civ. App.) 162 S. W. 490.

A buyer of cotton seed hulls for fattening cattle for market, who accepted those fur
nished with knowledge that they were damaged, inferior in quality, and unsuitable for his
purpose, could not recover for damage to his cattle from feeding 'such hulls. :Major V.

Hefley-Coleman Co. (Civ. App.) 164 S. W. 445.
Where a buyer under a trial guaranty does not, within a reasonable time, manifest his

dissatisfaction, that fact is strong evidence of satisfaction, and where, after the expira
tion of a reasonable time, he retains the machinery, he is estopped from setting up dam

ages for breach of warranty. A. S. Cameron Steam Pump Works v. Lubbock Light & Ice
Co. (Civ. App.) 167 S. W. 256.

The buyer of a traction engine, who discovered in January, 1912, that it would not pro
duce the warranted power, and who kept and used it until July, held to thereby waive his
right to rescind for breach of the guaranty. Southern Gas & GaSOline Engine Co. v. Adams
& Peters (C'iv. App.) 169 S. W. 1143.

.

Where a purehaser has partly performed his contract, the vendor must give him rea

sonable notice of his intent to rescind for nonperformance. Moore v. First State Bank of
T'eague (Civ. App.) 173 S. W. 231.

Retention of liquidated damages by vendors of real property on breach of the contract
by purchasers held to preclude them from rescinding the contract for such breach. O'Neal
v. Bush & Tillar (Sup.) 173 S. W. 869, reversing judgment Bush & T'illar v. O'Neal
(Civ. App.) 140 S. W. 242. Judgment reversed on rehearing O'Neal v. Bush & Tillar, 177
S. W. 953.

One extending credit to an agent in ignorance that he is acting as such may, on dis
covery of undisclosed principal, hold such principal, especially where he has accepted
benefits under contract. Dallam County v. S. H. Supply Co. (C'iv. App.) 176 S. W. 798.

Failure of buyers of cement mixer to reject for breach of warranty of capacity within
the ten-day period stipulated in the chattel mortgage securing the price held to waive their
right to reject later for such reason. Braden-Zander Const. Co. v. Seng (Civ. App.) 179
S. W. 1103.

Persons, accepting the benefit of an agreement giving purchasers of p,referred stock
of a corporation right to demand redemption of same in land, held estopped to claim that
the agreement was unauthorized, where they accepted the benefits with full knowledge of
its terms. Rowan v. Texas Orchard Development Co. (Clv, App.) 181 s. W. 871.

The owner of cattle, whose brother rented grazing lands therefor, and who reaped all
the benefits of the contract, ratifying it by repaying the brother the sum paid on the con

tract, was liable for the rent. Warburton v. Wilkinson' (C'iv. App.) 182 S. W. 711.
A principal whose agent secured credit for him when he was authorized only to draw

upon the principal could not complain or avoid liability for the credit extended, although
the agent actually exceeded the authority given. Daggett v. Avis Hardware Co. (Civ.
App.) 183 s. W. 20.

Where a motor truck was sold under a warranty of materials and workmanship, for
one year, the buyers' failure to repudiate the contract as soon as it discovered that the
truck was useless will not bar recovery, where the contract was repudiated within a year.
Avery Co. of Texas v. Staples Mercantile Co. (Civ. App.) 183 S. W. 43.

Buyer of auto truck" even if seller fraudulently represented its capacity, after Using
for six or seven months and negligently and recklessly injuring it, had no right to re-
scind. Alamo Auto Sales Co. v. Herms (Civ. App.). 184 s. W. 740.

.

Where the payee of a note for the price of property transferred the note to plaintiffs
as collateral, and after the payee's bankruptcy maker and payee deeded and gave posses
sion of the property to plaintiffs in consideration of cancellation of note, although plain
tiffs subsequently purchased property and note from payee's trustee in bankruptcy, they
were estopped to deny agreement by which the maker was released from liability. H.
C. Denny & Co. v. Lee (Civ. App.) 188 S. W. 294.

Buyer of gasoline engine, who, when sued for pa�t of price, filed cross-bill seeking to
recover amount he was induced to part with by fraud of plaintiff, held entitled to recover,
though cross-bill alleged that after he discovered defects of engine he retained it. Bruns
Kimball & Co. v. Amundsen (Civ. App.) 188 S. W. 729.

That principal received benefit of transaction is not alone sufficient to make him liable
for agent's undertaking in own name. Borschow v. Wilson (Civ. App.) 190 S. W. 202.

Where (wo defendants in suit for rescission by buyer of realty participated with an

other defendant in acquisition of plaintiff's property, they could not retain fruits of oth
er defendant's fraud, if any, on ground that individually they made no representations.
Barbian v. Grant (Civ. App.) 190 S. W. 789.

A buyer's acceptance of part of the calves enumerated in a sales contract does not
estop him from suing for nondelivery of the remainder. Littlefield v. Clayton Bros. (Civ.
App.) 194 S. W. 194.

A buyer's acceptance of goods without protest constitutes an estoppel or waiver as to
defects then known. Id.

Where buyer retained a tractor nearly three years after knowing it was unsatisfac
tory, and that seller would make no further repairs, he cannot rescind. Bancroft v. Emer
son-Brantingham Implement Go. (Civ. App.) 194 S. W. 991.

50. -- Sale and conveyance or mortgage of property.-A principal who ratifies the
actions of his agent, making false representations inducing a purchase of property, by
taking the proceeds of the sale, except the .commissions payable to the agent, is estopped
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from denying the agent's authority to make the representations. Foix v. Moeller (Civ,
App.) 159 S. W. 1048.

In the absence of positive fraud, a married woman is not estopped from denying the
validity of her conveyance of an easement. in her separate property, on the ground that
she did not acknowledge the conveyance, by having received money or other benefit un

der the transaction. King v. Driver (Ctv. App.) 160 S. W. 415.
Plaintiff, who exchanged lands with defendants, held not entitled to rescind the con

tract where, after discovering the fraud on him, he mortgaged the land he received in the
exchange. Trauzettel v. Kjellman (Civ. App.) 163 S. W. 689.

In a suit for the rescission of an exchange of land, evidence held to show that plain
tiff mortgaged the property which he received by the exchange, before he knew that the
land which he parted with had been conveyed to a bona fide purchaser. Id.

Heirs who received the full benefit of the proceeds of a sale of property by an ad
ministrator are estopped to deny the validity of the sale. Vineyard v. Heard (Ctv, App.)
167 S. W. 22.

Where the owner of a note directed its delivery to her brother-in-law, who transfer
red it without authority, the fact that she received a portion of the proceeds, not knowing
the money was from such source, did not estop her to deny the brother's authority'.
Sloan v, Gilmore (ClV. App.) 167 S. W. 1089.

.

That purchaser of horse, after discovering the fraud in its sale, attempted to sell or

trade it, and attempted to use it, held not to destroy his right of rescission. Hubbs v,
Marshall (Civ. App.) 175 S. W. 716.

51. Permitting Improvement or expenditures-Erection of buildings.�Oral agreement
by father's grantees of land with daughter to whom he had previously made an advance
ment to waive conft.icting claims and divide the land equally, on faith of which the daugh
ter paid her share of the cost of defending a suit did not give her title to her aliquot share
by estoppel. Lindley v. Lindley (Civ. App.) 178 S. W. 782.

52. -- Construction of railroad.-An abutting owner held estopped to claim dam
ages for the construction of a railroad past his property by subscribing to a fund to in
duce such construction and for relinquishment of damages therefor. Quanah, A. & P. Ry.
Co. v. Dickey (Civ. App.) 179 S. W. 69.

53. Improvements and expenditures by purchasers of land.-In an action in the
. nature of an actiori of trespass to try title, held, that defendant, by allowing plaintiff's
intestate to remain on the land and improve it under a claim of right after the time fixed
by their agreement, waived such time limit. Lester v. Hutson (Civ, App.) 167 s, W. 321.

54. -- Knowledge of' facts.-In an action on a claimant's bond to recover title and
possession of an automobile, held, that judgment for plaintiff for the automobile will be
charged with the value of beneficial repairs made with plaintiff's knowledge and before he
asserted his claim. Van Velzer v. Stryker (Civ. App.) 188 S. W. 723.

55. Permitting saie or mortgage of property.-Any right of one having a contract for
purchase of land to recover the earnest money paid by him thereon, because of the ven
dor's selling the contract to others, was waived; he knowing 'of and acquiescing in it.
Joyce v. Hagelstein (Civ. App.) 163 S. W. 356.

The fact that one who had received a sheriff's deed to 200 acres of land subsequently
took an acknowledgment of a conveyance of another tract by the owner, and read the de
scription in such subsequent conveyance and knew of the conft.ict between that and the
land conveyed by the sheriff's deed, would not estop him from asserting title under his
own deed as against the subsequent conveyance. Masterson Irr. C'O. v. Foote (Civ. App.)
163 S. W. 642.

.

In an action to recover payments on a contract to buy land on account of ft.aw in the
title thereto, that plaintiff has permitted a foreclosure and sale upon the lien which con

stituted, the ft.aw constitutes no defense. Fordtran v. Cunningham (Civ. App.) 177 S.
W.212.

In trespass to try title by cotenants against grantee under sale by their cotenant, evi
dence held insufficient to show plaintiffs' acquiescence in sale and estoppel. Broom v.
Pearson (Civ. App.) 180 S. W. 895.

56. -- Public or Judicial sale.-A purchaser of a house at execution sale, whose
deed was unrecorded, held estop-ped to claim the fixtures against a mortgagee thereof,
who bought them at foreclosure sale, and removed them, having been attorney for the
former owner in the foreclosure suit, and given no notice of his purchase. Wright Bros.
v. Leonard (Civ. App.) 183 S. W. 780.

57. Silen,ce.-Plaintiff waived right to recover, for defect in the title, the earnest
money paid on a contract for purchase of land; he, with knowledge of the title, claiming
his option, and endeavoring to sell it, and not objecting to the title when refusing to con

summate the contract. Joyce v. Hagelatein (Civ. App.) 163 S. W. 356.
Where a purchaser, with knowledge that a well, guaranteed by the vendor to supply

the necessary water for irrigation, ft.owed so poorly that irrigation on all but a small part
of the land had to be abandoned, made improvements on the premises and partial pay
ments of the price and interest without objections, he could not compel a rescission.
Luckenbach v. Thomas (Civ. App.) 166 S. W. 99.

I •

Purchaser of land remaining on it after discovery of false representations as to area

and capacity of well thereon, making improvements, paying interest, and trying to sell
it, held, as matter of law, to have waived right to rescind. Winters v. Coward (Clv.
App.) 174 S. W. 940.

Assured's acquiescence in an insurance agent's .mistaken statement that contemplat
ed foreclosure proceedings voided the policy does not estop him from denying that the
policy was canceled by mutual consent, where there is no proof that his silence misled the
insurer. Glens Falls Ins. Go. v. Walker (C'iv. App.) 187 S. W. 1036.

Unless a party is bound to speak, his silence cannot work an estoppel. Texas Life
Ins. Co. v. Huntsman (Civ. App.) 193 S. W. 455.
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Where defendant, who rented a farm from plaintiff, which she represented was free
from Johnson grass, discovered that it was sodded with Johnson grass, either at entering
into possession or before execution of the lease and mortgage to secure rent, he waived
right to damages. Klyce v. Gundlach (Civ. App.) 193 S. W. 1092.

58. Negligence.-Insured, induced to sign an application by agent's false representa
tions, that it provides for the policy agreed upon, when, in fact, it provides for' a ma

terially different policy, is not estopped from setting up such false representations, unless
inexcusably negligent in not informing himself. Federal Life Ins. Co. v. Hoskins (Civ.
App.) 185 S. W. 607.

'

Where negligence is relied upon as ground of estoppel, it must not only influence the
action of some one to his injury, but must reasonably have been expected that it would
have such effect, though he exercised ordinary care. Commonwealth Bonding & Casualty
Ins. Co. v. Meeks (ClV. App.) 187 S. W. 681-

Where a sales contract was dictated principally by defendant after several days' ne

gotiations, plaintiffs' negligence in failing to discover a mutual mistake would not estop
them from Iater seeking relief. Littlefield v. Clayton Bros. (Civ. App.)' 194 S. W. 194.

III. Persons Affected
60. Persons estopped.-Plaintiff, not having joined or acquiesced in the request of

other citizens that defendant build a dam to impound water Which it had diverted, is not

estopped, because thereof, to claim damages to his land from the escape of water there
from. Texas & P. Ry. Co. v. Frazer (Civ. App.) 182 S. W. 1161.

61. -- Purchasers from person creating estoppel.-Sale of note, given to secure

advancement of price of land, by the assignee of the original payee, with the understand
ing that the suit instituted by the assignee should be dismissed, and its dismissal, did
not annul the assignee's election to declare the note due for nonpayment of interest, or

estop the buyer from such election. Finley v. Wakefield (Civ. App.) 184 S. W. 755.
Statement of former secretary of investment company to county attorney prior to his

institution of tax sale proceeding against certain lots as the property of unknown owners,
held not to estop subsequent purchaser from the company from claiming that the title
thereto was in the company. Hume v. Carpenter (Civ. App.) 188 S. W. 707.

62. -- Heirs of person creating estoppel.-The heirs of an administrator held es

topped from claiming any interest in a donation certificate sold by him to his attorney On

representations that it belonged to the estate. Moody v. Bonham (Civ. App.) 178 S. W.
1020; Moody v. Bonham (Civ. App.) 179 S. W. 670.

IV. Matters Precluded

64. Rights and liabilities under contracts.-Though in negotiations nothing was said
of r-ules of an association, the parties receiving and retaining the broker's memorandum
of sale, stating contract was made subject thereto, they are bound thereby, there being
no fraud or misrepresentation. People's Ice & Mfg. Co. v. Interstate Cotton Oil Refining
Co. (Civ. App.) 182 S. W. 1163.

Act of party, who had contracted to exchange realty, in accepting abstract believing
that time had expired in which other party could require him to accept, though waiver
of time limit for furnishing abstract, was not waiver of requirement that it show clear
title. Gaut v. Dunlap (Civ. App.) 188 S. W. 1020.

65. Remedies.-While retention and use of a horse, after discovery of the fraud by
which the sale was induced, precludes a rescission, it does not prevent a recovery of
damages resulting therefrom. Hubbs v. Marshall (Civ. App.) 175 S. W. 716.

Art. 3688. [2300] [2246] Color or interest does not disqualify.
In ,general.-On the issue of abandonment of homestead by moving to another place,

the owner may testify as to his intention to return. Packer v. Bchrtmeher (Civ. App.)
172 S. W. 165.

Art. 3689.
etc.

Confidential communications.-In an action by the wife on a policy on her husband's
life, her statement as to what the husband said when he delivered to her the policy, as
to the time when the premium would be due, is not objectionable as a confidential corri
munication. Illinois Bankers' Life Ass'n v. Dodson. (Civ. A'PP.) 189 S. W. 992.

[2301] [2247] Husband or wife not disqualified, except,

Art. 3690. [2302] [2248] In actions by or against executors, etc.,
certain testimony not allowed.

Cited, Nowlin v. Clary (Civ. App.) 178 S. W. 571; Bright v. Briscoe (Civ. App.) 193 S.
W.156.

3. Actions fn which testimony is excluded-Representative capacity or title or inter
est of party.-Where the daughters of deceased tenant in common did not claim the land
as her heirs, other tenants in common may testify to conversattons concerning the re

pudiation of their interest by deceased. Williams v. Randall (Civ. App.) 158 S. W.
253.

In an action on a benefit certlflcate issued to plaintiff's husband, in which she was

named as beneficiary, so that upon hls death in good standing she became at once enti
tled to the moneys due, she was a competent witness to testify as to conversations with
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him referring to payment of his ·dues. Grand Lodge, F. .& A. M. of Texas v. Dillard
(Civ. App.) 162 S. W. 1173.

Where a defendant under whom plaintiff claimed, had not herself claimed the land
in controversy ae heir of her brother, she was not precluded to testify that after the
death of her mother she and her brother agreed on the partition in which she acquired
the land. Smith v. Huff (Civ. App.) 164 S. W. 429.

In an action against a widow, in her individual capacity for the purchase PTice of
coal furnished after the death of defendant's husband, and used in running the machin-'
ery of the hotel to which defendant succeeded upon his death, testimony by one who
claimed to be defendant's agent, instead of an independent contractor, engaged to operate
the hotel machinery at a fixed sum, as to conversations with defendant's husband, held
not inadmissible. Kohlberg v. Awbrey & Semple (Civ. App.) 167 S. W. 828.

Suit for partition against plaintiff's brother and sister, as heirs of their deceased'
father, held a suit. by or against heirs of a deceased 8§:, such, within this article, so that
defendants' testimony as to statements made by and transactions had with decedent,
tending to establish thei'%' interest, was inadmissible. Peil v. Warren (Ctv. App.) 187
s. W. 1052.

4. -- Possibility of judgment for or against party In particular capacity or right.
-In contested proceeding for appointment of administrator, alleged common-law wife of
deceased could testify what deceased said in publishing their marr'lag'e ; the proceeding
not being one by or against an' executor ,or admintetrator wherein he could personally be
made liable. Walton v: Walton (Civ. App.) 191 S. W. 188.

5. -- Probate or contest of will.-Under this article it was improper in a will
contest to permit contestant to testify' that he loaned testator money which he always
agreed to repay. Ross v, Kell (Civ. App.) 159 S. W. 119. See Kell v. Ross (Civ. App.) 175
S. W. 752.

This article applies in a proceeding to probate a will as well as! in a proceeding to
set aside' a probate. Clark v. Briley (Civ. App.) 193 S. W. 419.

8. Parties whose testimony Is excluded.-In suit to partition land which married
woman claimed by gift from decedent, her husband being a necessary party held an in
competent witness on account of interest, notwithstanding Acts 33d Leg. c. 32 (Vernon's
Sayles' Ann. Civ. St. 1914, arts. 4621, 4622, 4624), giving married women control over

the rents from their separate real estate. Tannehill v. Tannehill (Civ. App.) 171 S.
W.1050.

10. -- Legatee, devisee, heir or, dlstributee.-Under this article beneficiary under
the will of the guarantor of the indebtedness, in suit by the creditor against himself
and the guarantor's executrix, was not a competent witness when introduced by the ex

ecutrlx. Neblett v. Cooper Grocery Co. (Civ, App.) 180 S. W. 1162.
In suit for partition against plaintiff's brother and sister as surviving heirs of their

deceased father, defendants held opposite parties, incompetent to testify to transactions
with and statements by the deceased unless called thereto by' plaintiff. Peil v. Warren
(Civ. App.) 187 s. W. 1052.

11. -- Surviving spouse.-In suit against surviving widow and heirs of party to
contract for purchase of land, it was not error 10 exclude testimony of widow under this
artrcle. Tharp v. Striker (Civ. App.) 194 s. W. 1014.

13. -- Disclaimer or other discharge of Interest.-One of the makers of a note

held a party to a suit by the heirs of the payee, though he confessed judgment; and
hence he was incompetent to testify in behalf of his codefendants. Pipkin v. Tuer

(Civ. App.) 177 S. W. 983.

Testimony of deceased's daughter, in partition suit in which she was' a defendant,
originally inadmissible is rendered, admissible where she disclaims interest in the prop
erty although still entitled to recover costs. Richards v. Hartley (Civ. App.) 194 S. W.
478.

14. Interest In subject-matter as disqualifying witness.-This article does not dis

qualify an interested person, not a party to a suit between helr's, from testifying to a

transaction with the ancestor. Dicksen v. Cruse (Civ. App.) 176 S. W. 655.
Under this article in attorney's action against administrator to' cancel notes held by

decedent, interest that witness and her husband had in maintaining attorney's claim
did not disqualify her from testifying, but went merely to her credibility; statute apply
ing only to parties. Bright v. Briscoe (Civ. App.) 193 S. W. 156·.

One who has an interest in the controversy and who will be bound by the judgment
is a paorty to the suit within this article. Clark.V. Briley (Civ. App.) 193 s. W. 419.

Where testator made two children his executors and one of them offered the will
for probate and asked letters testamentary, but the other did not join and the probate
was contested, the executor named who did not join was nevertheless a paety. Id.

20. -- Termination or extinguishment of Interest.-Assignor of a claim, who, if
suing would be incompetent to testify to a transaction with defendant's testate, is incom
petent to testify thereto for his assignee. General Bonding & Casualty Ins. Co. v. Me-
Curdy (Civ. ·App.) 183 S. W. 796.

.
.

21. Parties as against whom testimony Is excluded.-In a lessee's action for an in
junction, declarattons against the deceased lessor's interest held not objectionable as dec:"
.larattons of a decedent, where neither his heirs nor executors nor any of the witnesses
were, parties to the suit. Edwards v. Old Settlers' Ass'n (Civ. App.) 166 S. W. 423.

An action by surviving widow and sole heir is within this artfcle- and defendants
cannot testify as to payments' to deceased, though the widow be entitled to one-half the
property sued for as survivor. Spencer v. Schell (Bup.) 173 S. W. 867, affirming judg
ment (Civ. App.) 142 S. W. 111.
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That a transaction with deceased was had in his representative capacity for a COT

poration does not affect the rule as to admission of testimony regarding it, since it is

nevertheless a transaction with one deceased, which is always- inadmissible. Lester v,

Hutson (Civ. App.) 184 S. W. 268.
.

Plaintiff may, in action to obstruct a way, testify to' conversation with his deceased
grantor, though defendant derived his title through warranty deed from same grantor.
since grantor's administratrix Is not a party to such action. Miles v. Bodenheim (Civ.
App.) 184 S. W. 633.

.

In suit against corporations to remove cloud on title by one claiming under parol gift
from a decedent, testimony of plaintiff as to transactions with and statements by such

decedent, showing' the gift, held admissible. First State Bank & Trust Co. of Abilene
v. Walker (Ctv. App.) 187 S. W. 724.

As to community property, the title to which is cast on survivor by Rev. St. 1911,
art. 2469, the surviving wiuow is not an "heir" and hence in an action against the widow
to declare a trust in favor of plaintiffs as against an absolute deed to the deceased
husband, both parties may testify. Briggs v, McBride (Civ. App.) 190 S. W. 1123.

Defendant in suit to enjoin obstruction of alley could not render Inadmfssfble tes

timony otherwise admissible by jOlining as party administratrix of one who had conveyed
land to him by warranty deed. Miles v. Bodenheim (Civ. App.) 193 S. W. 693.

23. -- 'Party as to whom person deceased acted In representative or fiduciary re

tation.-The statutory rule touching testimony of conversations' with persons since de
ceased does not apply where the person deceased was superintendent of a corporation.
Texas & Pac. Ry. Co. v. Elliott (Civ. App.) 189 S. W. 737.

25. Subject-matter of testimony-What constitutes transaction In general.-In a

suit to partition land of a decedent, the testimony of a defendant that she claimed the
land in controversy by gift from the decedent was properly excluded. Tannehill v. Tan
nehill (Civ. App.) 171 S. W. 1050.

A denial by an interested party that he .had a certain transaction with deceased is
.
evidence of a transaction, and inadmissible. Lester v. Hutson (Civ. App.) 184 S. W. 268.

26. --' Occupancy of land and delivery of property.-In an action ·to orecover an

interest in land, where plaintiff relied on the possession of her intestate, testimony of
defendant, that before he purchased the land in question intestate was in possession, and
that since then he had been in possession, held not objectionable as a transaction be
tween defendant and deceased. Lester v . Hutson (Civ. App.) 167 S. W. 321.

'Zl Contracts.-In an action to recover an interest in land, tes'tlmonr of de-
fendant that there was no agreement for its sale and the application of the proceeds to
the obligation. of plaintiff's intestate, as asserted, held based on a transaction with dece
dent and inadmissi.ble. Lester v. Hutson (Civ. App.) 167 S. W. 321.

Under this article plaintiff claiming as heir, defendant may not .testify to a pur
chase rrom deceased. Yates v. Craddock (Civ. App.) ·184 S. W. 276.

28. -- Services and value thereof.-In an action against estate of decedent on an

alleged implied contract for personal services, plaintiff may testify as to what he did in
service of decedent when latter was not . present or a party to transaction. Henderson
v. Davis (Civ. App.) 191 S. W. 358.

30. -- Payment or transmission of money.-Under this' article, plaintiff seeking to
charge the estate of a decedent with a constructive trust cannot testify that decedent
received the proceeds of the sale of plaintiff's farm, and that none of them were. paid
over to plaintiff. Swan v: Price (Civ. App.) 162 S. W. 994.

In an action where it was sought to charge the estate of a deceased person with a

constructive trust, plaintiff cannot, under this article, testify that decedent never paid
over to her certain moneys which he collected as her agent. Id.

Under this article, in attorney's suit against administrator to cancel notes agreed to
be canceled by decedent, attorney's testimony that he had .never been paid foor his serv

ices by decedent held inadmissible. Bright v. Briscoe (Civ. App.) 193 S. W. 156.

31. -- Physical condition and mental capacity.-The statutory rule excluding ev

idence as to statements by, or transactions with, a deceased person did not prevent evi
dence of the statements of a deceased person for the purpose of showing his mental con

dition in an action in which his competency to contract was involved. Smith v. Guerre
(Olv. App.) 159 S. W. 417.

.

32. -- Transactions .between persons other than witnesses and persons subse
quently deceased or Incompetent.-Defendant cannot testify to an agreement made be
tween his deceased grandfather, his predecessor in title, and plaintiff's deceased prede

. cessor in title flxlng an agreed boundary line. Cosgrove v. Smith (Civ, App.) 183 S .

. W.109.
34. -- Admissions or other statements by person subsequently deceased.-In a

railroad eer-varrt'a action for injuries, plaintiff's testimony that he applied to defendant's
superintendent for work and was orefused was admissible under this article, though su

perintendent was dead at the time of the trial, since no attempt was made to bind the
'. corporation in regard to the matter to which this conversation related.. Texas.& P. Ry.
Co. v. Elliott (Civ. App.) 189 S. W. 737.

Testimony of deceased's daughter, in partition suit in which she was a defendant
that deceased stated no one could take away from his wife certain land he had deeded
to her, is Inadmiasfble. Richards v. Hartley (Civ. App.) 194 S. W. 478.

40. Effect- of call ing or examination as witness by adverse party.-Under this arti
cle held that, when a deposition of the opposite party was taken by the reprosentatfve
of decedent, such party might cross-examine the witness and bring out matters favor
able to his interest. Lester v, Hutson (Civ. App.) 167 S" W. 321.
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Where a witness is called by an administrator, hts disqualification to testify. against
decedent is waived, and his testimony elicited by deposition or otherwise is admissi
ble. Id.

Under this article held that a party so called and whose deposition had been taken
could not testify to matters not testified to or inquired about in the deposition. Id.

Heir of plaintiff's intestate incompetent as witness against defendant administratrix.
unless called by her, held not so called where plaintiff prepared and filed interrogatories.
though defendant propounded cross-interrogatories and procured issuance of commls
sion. Wyatt v. Chambers (Civ. App.) 182 S. W. 16.

41. Objections to admissibility, and exclusion.-Administratrix of decedent, joined, in
suit to enjoin closing of alley, as warrantor of title defendant claimed to land in which
plaintiffs asserted easement, alone had right to object to admission of testimony that it
concerned statement of her decedent and was against her. Miles v. Bodenheim (Civ.
App.) 193 S. W. 693.

Art. 3694. [2306] [2252] Copies of records of public officers and
courts to be prima fade evidence.

Documents of record in g,eneral.-The assessor's abstract, being a public record with
in this article, was admissible In evidence. Randolph v. Lewis (Civ. App.) 163 S. W.
647.

Under this article, where contracts between railroad and express companies were

competent evidence, certified copies thereof, as filed with the Railroad Cornmdssion pur
suant to a rule requiring them to be filed, were admissible. Missouri, K. & T. Ry. Co.
of Texas v. Empire Express Co. (Civ. App.) 173 S. W. 222.

Where public documents are admissible, but cannot, without inconvenience to the
public interest be removed from their place of custody, certified cop-ies or copies veri
fied by some person who has seen the original are admissible. Texas & P. Ry, Co. v.
Graham & Price (Civ. App.) 174 S. W. 297.

Probate record.-Under this article, in trespass to try title, certified copies of orders
of probate court in administration of decedent's estate, offered in rebuttal of defend
ant's claim of title, held admissible. Woods v. Moore (Civ. App.) 185 S. W. 623.

Orders of commissioners' court.-The putting in force of prohibition within the ter
ritory may be proved either by the minute book, where the orders are entered in the
minutes of the commissioners' court, or by properly certified copies thereof. Howard v.

State, 72 Cr. R. 624, 163 S. W. 429�

Records of land office.-Sayles' Ann. Civ. St. 1897, arts. 2306, 2308, making certified
copies of. records admissible where the records would be admissible, do not make ex

parte affidavits on file in the Land Office admissible to prove the facts therein recited.
Magee v. Paul (Civ. App.) 1591 S. W. 325.

Under this article, art. 5397, and the article providing that books, papers, etc., re

quired to be kept in any executive department shall constitute a part of the archives
thereof, report of state surveyor of survey made by him held admissible in trespass to
try tit1e between private parties, though portions of report consisting of argument and
opinions are not admissible. Denton v. English (Civ. App.) 171 S. W. 248.

In trespass to try title, certified sketches and maps from the land office were com

petent to show, at least prima facie, the location of surveys outlined there. McCormack
v. Crawford (Civ, App.) 181 S. W. 485.

Statement of facts.-On the second trial of an action, testimony of witness at
former trial, since deceased, could not be proved by a certified copy of the statement of
facts upon the former appeal, not shown to have been made up from stenographer's
notes, and no other proof of its verity being made. Texas & N. O. R. Co. v. Williams
(Civ. App.) 178 S. W. 701.

Art. 3696. [2308] [2253]
cers are evidence.

Land office.-Gertified copies of ex parte affidavits on file in the Land Office, made
to procure the issuance of a duplicate land certificate, which, under the law in ex

istence at the time, could be issued direct to the person claiming the original instead
of to the grantee alone, are admissible to identify the duplicate and original, though nut
admissible to prove the facts therein recited. Magee v. Paul (Civ. App.) 159 S. W. 325.

Although a map was made subsequent to the bringing of an action to define bound
aries, a copy of such map certified from the land office was admissible in the action.
Thatcher v. Matthews (Civ. App.) 183 S. W. 810.

In action on note secured by trust deed to premises to which defendant claimed
homestead right, where he previously left such premises, and he claimed intent to re

turn, his certified copy from general land office of his application to purchase land,
reciting by affidavit that he desired to purchase land to make a home, was admlssible.
Calvin v. Neel (Civ. App.) 191 S. W. 791.

Copies and certificates from certain offi-

Art. 3697.
dence.

Cited, Pipkin v. Ware (Civ. App.) 175 S. W. 808.

[2309] [2254] Notarial acts and copies thereof are evi-

Art. 3698. [2310] [2255] In suits against delinquent officers, tran

script from comptroller's office is evidence.
Cited, Tharp v. Striker (Clv, App.) 194 S: W. 1014.
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Art. 3700. [2312] [2257]
dence without proof, when.

Cited, Johnson v. Sullivan (Clv. App.) 163 S. W. 1015.

EVIDENCE Art. 3700

Recorded instruments admitted in evi-

Application of article in general.-Artlcles of incorporation, under Rev. St. 191I,
art. 5002, may be proved, as authorized by article 3707, by a copy certified by the sec

retary of state, and article 3700 has no application. McKenzie v. Imperial Irr. Co.

(Civ. App.) 166 S. W. 495.
An original recorded chattel mortgage, having been declared on in the petition, and.

its execution and delivery proven, need not be filed with the papers in court as a predl -

cate for its admission; the statute having no application. Denman v. James (Civ ..

App.) 180 S. W. 1157.
Under this article, a recorded chattel mortgage is admissible in evidence without

j.roof of execution by parol; the record taking the place of proof of execution, whtcn
was necessary at common law. Id.

Act April 23, 190'7 (Acts 30th Leg. c. 165), held to relate only to the admissibility in
evid'mce of deeds not properly acknowledged, and not to the sufficiency of a married
woman's conveyance, where a proper acknowledgment was necessary to convey the
title. Delay v. Truitt (Civ. App.) 182 S. W. 732.

Acknowledgment in general.-Though acknowledged before one not authorized to'
take acknowledgments, a copy of a deed which was on record for more than ten years
without assertion of any claim. adverse to the one evidenced by the deed was admissible.
Sullivan v. Fant (Civ. App.) 160 s. W. 612.

What are recorded instruments.-In an action to recover realty, the record of a deed'
which was a link in the chain of defendant's record tide was inadmissible, where the
book containing the purported copy was one used for recording conveyances in a county
which never' had any constitutional existence, and where it did not purport to have been
proven before the proper officers of such district, or other legal officer, within Act Jan;
6, 1844 (2 Gammel's Early Laws of Texas, p. 922), but was acknowledged before a notary
public, who then had no authority to take acknowledgments of deeds. Houston Oil Co:
of Texas v. Goodrich, 226 Fed. 434. 141 C. C. A. 264.

Certified copys-e-Under this article and art. 3703, a certified copy of a deed of trust
not questioned for over 30 years held admissible in evidence. Wacaser v .. Rockland Sav
ings Bank (Civ. App.) 172 S. W. 737.

In trespass to try title, held error to admit a certified copy of a deed where issue
was raised as to the genuineness of the original and there was failure to account for'
its nonproduction, or at least the issue should have been submitted to the jury. Niles'
v. Houston Oil Co. of Texas (Ctv. App.) 191 S. W. 748.

Under this article, in action by vendors to enforce specific performance of contract
to purchase land, record of deed was properly rejected, where there was no affidavit of

loss, and no certified copy or notice given to opposite party. Alling v. Vander Stucken
(Civ. App.) 194 S. W. 443.

Filing before trial and notlce.-In a prosecution under Pen. Code 1911, art. 500, rel
ative to keeping of disorderly houses, held error to admit in evidence record of a deed,
where a certified copy had not been filed and notice given. Speers v. State (Cr. App.)
190 S. W. 164.

Affidavit of loss, mutilation or inability to procure.-Under this article, evidence of
a witness on a stand to inability to produce the original deed held equivalent to the
statutory affidavit, and to authorize the introduction of a certified copy. Hill & Jahns;
v. Lofton (Civ, App.) 165 S. W. 67.

In trespass to try title, a finding of title is sustained where the place of a missing
deed dated in 1837 was supplied by proof that it was recorded in a county whose rec

ords were subsequently burned. Vann v. George (Civ. App.) 191 S. W. 585.
Under this article, necessity of affidavit of loss might possibly be dispensed with, if

evidence of witnesses was offered who testify to diligent search and inquiry made of
proper person and in proper place. Alling v. Vander Stucken (Civ, App.) 194 s. W. 443.

Affidavit of forgery.-This article, held not to permit introduction of deed recorded
for more than 10 years as against affidavit of opposite party that he believed it a for
gery. Emory v. Bailey (Crv. App.) 181 S. W. 831.

In trespass to try title, where defendant filed an affidavit of forgery, age of deeds ..

registration, certified copies of original recorded in two counties, and evidence of long
and continuous assertion of claim thereunder, with presumption of innocence, held suf-
ficient to meet burden of proof of genuineness cast on plaintiff by affidavit. Village
Mills Co. v . Houston Oil Go. of Texas (Civ. App.) 186 S. W. 785.

In trespass to try title, filing by defendant. of affidavit of forgery of deed through;
which plaintiff derived title put upon plaintiff burden of proving execution of deed. Jd,

In an action of trespass to try title where plaintiff filed an affidavit charging
that a note, deed of trust, and indorsements were forgeries, burden rested upon de-·
fendant, claiming title as owner of the note and a trustee's deed under power of sale,.
to establish genuineness of notes and indorsements as against the affidavit. Rudolph v:

HiVely (Civ. App.) 188 S. W. 721.
In trespass to try title, filing by plainttffs of affidavit of forgery of deed through

which defendants derived title put upon defendants the burden of proving the execution
of the deed. Niles v. Houston Oil Co. of Texas (Civ. App.) 191 s. W. 748.

Ancient documents.-Ex parte affidavits on file in the Land Office are not admissible
to prove the facts therein recited on the ground that they are ancient instruments.
though they have been on file for more than 30 years. Magee v. Paul (C'iv. App.) 169'
S'. W. 326.
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A bill of sale of an unlocated duplicate land certificate, which has existed for more
thari 30 years and which has been recorded for more than 25 years, is properly admit
ted in evidence as an ancient instrument. Id,

A defectively acknowledged bond for title held inadmissible as an ancient document
under this article as against one claiming under an attachment of the property as that
of the grantor where the latter's rights were returned within a year after the recording
of the bond for title. Rule v. Richards (Civ. App.) 159 S. W. 386.

The record of a deed purporting to have been executed 35 years before, but recorded
only five years before, is not adm,issible as an ancient instrument as proof of recitals in
it. Ketchum v. Boggs (Civ. App.) 194 S. W. 201.

Art. 3703.
evidence, etc.

In general.-Under this article, and art. 3700, a certified copy of a deed of trust
not questioned for over 30 years held admissible in evidence. Wacaser v. Rockland Sav
ings Bank (Civ, App.) 172 S. W. 737.

[2319] [2263] Transcribed records, certified copies of,

Art. 3707. [2315] [2259] Certified copies from heads o.f depart
merits evidence.

In general.-Articles of incorporation, under Rev. St. 1911, art. 5002, may be proved,
as authorized by article 370t7, by a copy certified by the secretary of state, and article
3700 has no appltcatlon, McKenzie v. Imperial Irr. Co. (Civ. App.) 166 S. W. 495.

Art. 3708. [2316] [2260] Assessment or payment of taxes may be
proven, how.

Cited, Sullivan v. Fant (Civ. App.) 160' S. W. 612.

In general.-Under this article, and arts. 7743, 7745, 7746, comptroller's certificate of
assessment and payment of taxes held admissible in trespass to try title, though not
contained in abstract of title offered after demand. Hays v. Hinkle (Civ. App.) 193 S.
W.153.

Art. 3710. [2318] [2262] Execution of notes and other instru
ments presumed, unless, etc.

See notes under art. 1906.

Foundation of action or defense.-Where defendants pleaded payment, and not the
receipt evidencing it, plea of non est factum held not necessary to enable plaintiff to
attack the genuineness of the receipt. Richards v. Osborne (Civ. App.) 164 S. W. 3912 .

.

Necessity of plea of non est factum and verification thereof.-:-In suit on a note, a

plea of non est factum is inapplicable where defendants admitted signing the instru
ment, and there is rio evidence of any alteration after execution. Farmers' & Citizens'
Say. Bank v. Smith (Civ. App.) 188 S. W. 1026.

In a suit on a note, an unsworn plea of non est factum did not have effect of de
manding proof of execution of note until sworn to. Braxton v. Voyles (Civ. App.) 189
S. W. 965 .

. . What constitutes plea of non est factum.-A plea that by the false representations
of plaintiffs' agent that a lease, for breach of which the action was brought, contained
a defeasance clause providing for termination on an event which happened, and that
defendants' signatures were secured by the agent's misrepresentation that the clause
had been inserted, held not a plea of non est factum requiring verification. Taber v.

Eyler (Civ. App.) 162 S. W. 490.

Effect of plea non est factum.-In an action orr-a renewal vendor's lien note, where
in one of the defendants filed a plea of non est factum, the burden of proving that he
signed the renewal note was on the plaintiff. Spearman v. Connor Bros. (Civ. App.)
175 S. W. 478.

Wbere defendant proves the execution and delivery of deeds under which possession
is had and the mental capacity of the grantor, the deeds are admissible as evidence as

against the affidavit of plaintiff as. to forgery. Wentzell v. Chester (Civ. App.) 189 S.
W.304.

In action against corporation as maker of notes, there being a plea of non est
factum, direct proof of authority of defendant's offfcers to execute notes is not required,
but such authority may be shown by circumstantial evidence. Galveston-Houston In
terurban Land Co. v. Dow (Civ. App.) 193 S. W. 353.

Notes are inadmissible in evidence in face of plea non est factum without proof of
their execution. Id.

Instruments the execution of which must be denled.-Petition, against a carrier for
nondelivery held to charge that bill of lading was in writing, under Rev. St. 1911, art.
710, and carrier not denying under oath its execution under article 1906, subd. 8, and
article 3710', may not question it. Quanah, A. & P. Ry. Co. v. R. D. Jones Lumber Co.
(Civ. App.) 178 S. W. 858.

Art. 3712. [2323] [2266] Suit on sworn account.
Cited, Ahlrep v. James A. Dick Co. (Civ. App.) 181 S. W. 269 .

.

What constitutes open account.-An account for numerous articles of merchandise
purchased at single date held an "open account," subject to proof by ex parte affidavit.
Rockdale Mercantile Co. v. Brown Shoe Co. (Civ. App.) 184 s. W. 281.
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Account for merchandise sold defendant, not itemized as contemplated by the stat
ute, is not such an account as when sworn to would be admissible to prove itself, al

though there was no denial under oath to any item. A. Harris & Co. v. Grinnell Willis
& Co. (Civ. App.) 187 S. W. 753.

An action on account for goods sold held founded on open account, and hence the
sworn statement of account constituted prima facie evidence under the statute. Padgitt
Bros. Co. v. Dorsey (Civ. App.) 194 S. W. 1124.

Accounts not within article.-Verified account held insufficient to support default
judgment, under this article; many of the items consisting merely of dates and amounts.
Wall & Carr v. J. M. Radford Grocery Co: (Civ. App.) 176 S. W. 785.

Action on implied agreement to pay for labor performed and contract to pay com

mission for procuring buyer for land is not on open account, and' pleadings need not
conform to statute as to open accounts. Myers v. Grantham (Civ, App.) 187 S. W. 5�2.

Effect of affidavit to account.-Under this article, one sued on a verified account
may, under appropriate pleadings, show that his liability for the account was condition
al, and that the condition fixing the liability had not arisen. Alexander Bros. v. Wroe
& Geppert (Civ. App.) 164 S. W. 1055.

Verified account under this article, containing charges of interest, held no proof
of written agreement to pay interest at the rate of 10 per cent. Wall & Carr v. J. M.
Radford Grocery Co. (Civ. App.) 176 S. W. 785.

In a suit on sworn account for merchandise sold, the burden was on plaintiff to
make out his case; and until he had done so the Court Of Civil Appeals cannot C0n

sider defendant's attitude as to its defense, if it had any. A. Harris & Co. v. Grinnell
Willis & Co. (Civ. App.) 187 S. W. 753.

.

Where an account is properly verified under this article, it is admissible as prima
facie evidence, in absence of a sworn denial by defendant that it was not true, etc.,
as required by such statute. Wilson v. J. W. Crowdus Drug Co. (Civ. App.) 190 8'. W.
194.

Sufficiency of counter affidavit.-Under this article, denial of verified account alleg
ing that it was not correct and true, that it was not due, and that defendant did not
owe it or any item thereof, held sufficient. Continental Lumber & Tie Co. v. Miller
(Giv. App.) 161 S. W. 927.

Failure to file counter affidavit and effect thereof.-Where plaintiff sued on a veri
fied open account in compliance with this article, defendant, not denying any items un

der oath,
.

as required by article 1906, could not object to the items. Green v. Hoppe
(Civ. App.) 175 S. W. 1117.

Under this article, defendant's failure to deny the justness of a verified account or

any item thereof is equivalent to an admission of its correctness. Bay Lumber Co. v;

Artman & Buettmer (Civ. App.) 188 S. W. 279.

Art. 3713. [677] [601] Records of corporation are evidence.
Foreign corporations.-In an action against a foreign insurance company on its pol

icy,. the record of an assessment passed at a meeting, signed by the president and sec

retary, is adrnisaible ill evidence under this article, and in view of the presumption, that
the statute of the corporation's domicile was the same -as prevailed in Texas. Illinois
Bankers' Life Ass'n v. Dodson (Civ. App.) 189 S. W. 992.

In a suit on the policy of a foreign insurance corporation, a certificate signed by
the president and secretary as to passage of an assessment at a meeting is admissible
without proof that the signers were the president and secretary or that the Signatures
were theirs. Id.

.
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TITLE 54

EXECUTION

Art.
2714. Execution on judgment of district

and county court issued, when.
.2717. When judgment .shall become dor

mant.
'2723. On death of defendant, no execution

for money.
'2725. Terms "plaintiff" and "defendant" de-

fined.
3729. Requisites of an execution.
3730. Returnable, when.
3735. Levy of execution.
3736. Failure of defendant to designate

property.
'3740. On personal property.
3743. Interest of partner.
3744. Goods pledged or mortgaged.
.3746. Duty of officer as to property in his

hands.
"2748. Defendant may give delivery bond

and keep property.
"3750. Forfeited delivery bond.
"3751. Real property sold, how.
:3757. Notice of sale of real estate.

Art.
3759. Sales of real estate under powers

conferred by deed of trust or other
contract lien; land situated in
more than one county; notice;
sales how made; land in unor

ganized county.
3759a. Judicial confirmation of foreclosure

sales of property owned by soldier
or sailor.

3759b. Same; not applicable, when.
3760. Sale of personal property.
3761. Notice of sale of personal property.
3762. Personal property present at sale,

except.
3765. Conveyance to purchaser.
3768. Purchaser deemed innocent .

3770. Officer or deputy shall not purchase.
3774. Money to be paid over.

3775. Failure to pay over money.
3776. Failure to levy or sell, penalty for.
3777. Failure to return execution.
3779. Return of execution.

Article 3714. [2324] [2267] Execution on judgment of district and
county court, issued when.

Final Judgment.-Where a judgment on [L cross-bill determined all the issues except
.defendant's claim to exemplary damages, which was not referred to, such issue was im

pliedly determined against defendant, and the judgment was a final one, sufficient to
sustain an execution. Stockwell v. Melbern (Civ. App.) 168 S. W. 405.

A judgment in an action against two persons against one of the parties only held
not a final judgment so as to authorize an execution. Busby v. Schrank (Civ. App.) 174
s, W. 295.

Taxation of costs.-Under this article, if clerk, before execution, taxes costs with
out their amount having been fixed by the court, held, that the amount stands as a

judgment, unless the court, on motion, adjudges that the items are not proper. Beau
mont Irrigating Co. v. De Laune (Civ. App.) 173 S. W. 514.

Art: 3717. [2326a] When judgment shall become dormant.
Cited, Dupree v, Gale Mfg. Co. (Sup.) 184 s. W. 184.

Revival of judgment-Evidence.-In action to revive judgment where evidence intro
duced by defendant attacking judgment would not require a different judgment from
that originally rendered, refusal of trial court to consider such evidence after hearing it
was not error. Walker v. Chatterton (Civ. App.) 192 s. W. 1085.

Art. 3723. [2332] [2275] On death of defendant, no execution for
money.

Dissolved corporation.-Under this article, and arts. 3725, 55014, subd, 2, a sale of
land under execution against a corporation after its dissolution by the sale of its fran
chise, etc., was void. Allison v. Richardson (Civ. App.) 171 S. W. 1021.

Foreclosure sale after death of judgment debtor.-In view of this article, no title
passes under a sale ordered in a foreclosure suit after the death of the judgment debtor.
Cole v. Lewis (Civ. App.) 159 S. W. 180.

Art. 3725. [2334] [2277] Terms "plaintiff" and "defendant" de
fined.

In giElneral.-Under this article, and arts. 3723, 5504, subd. 2, a sale of land under
execution against a corporation after its dissolution hy the sale of its franchise, etc ..

was void. Allison v. Richardson (Civ. App.) 171 s. W. 1021.

Art. 3729. [2338] [2281] Requisites of an execution.
Cited, Culberson County v. Groves Lumber Co. (Civ. App.) 191 s. W. 165.

Validity In general.-That an execution on a justice's judgment to enforce a lien
on attached land was called an order of sale did not affect its validity as an execution.
Rule v. Richards (Civ. App.) 159 s. W. 3S6.
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Names of partles.---'-Where the names of parties defendant appear on the face of the
execution, and the name of plaintiff in the judgment on the back as an indorsement, the
execution sufficiently shows the names of the parties. Simmons v. Arnim (Civ. App.)
172 S. W. 184.

Description of judgment.-An execution held to sufflcterrtly describe the judgments
on which it was issued. Simmons v. Arnim (Civ. App.) 172 S. W. 184.

Conformity to Judgment.-An execution held to conform to the judgment so as to be
sufficient to pass title on a sale. Simmons v. Arnim (Civ. App.) 172 S. W. 184.

Direction as to return of executlon.-Execution from the county court of Houston
county directing the officer to make return "before said court at the courthouse thereof'
in Houston within 60 days," etc., was not void for the omission of "county" after "Hous
ton." Collin County Nat. Bank v. Satterwhite (Civ. App.) 184 S. W. 338.

Art. 3730. [2339] [2282] Returnable, when.
No return day speclfied.-An execution placed in the hands of an officer is returnable

under this article in 30, 60, or 90 days if so directed, and if no return day is specified, is
returnable on first day of next term of court whence it issued. Peck v. Murphy & Bo
lanz (Civ. App.) 184 S. W. 542.

Former statute.':"_The law in force on February 6, 1844, when an execution was is
sued which required that it be returned before the next term of court, meant the next
regular term of COUTt, so that it was not returnable to a special term authorized by a.

statute passed after the issuance of the execution. Ma.sterson Irr, Co. v. Foote (Civ,
App.) 163 S. W. 642.

Art. 3735. [2344] [2287] Levy of execution.
Several writs.-Where plaintiffs and defendants in each execution were the same,

sheriff might levy on land to satisfy three dirterent executions. Kenley v. Robb (Civ,
App.) 193 S. W. 37�.

Art. 3736. [2345] [2288] Failure of defendant to designate prop
erty.

Property subject to execution.-Where an owner of land incumbered conveyed by
mistake the entire tract, while 'intending to convey only an undivided half interest, and
the mtstake was mutual, the undivided half interest intended to be retained was subject
to execution, and the purchaser at execution sale acquired the interest subject to the
incumbrance. Fallen v. Weatherford (Civ, App.) 158 S. W. 1174.

The interest of a child in residuary real estate given testator's wife for life with re

mainder to the children, and providing that wife should manage the property and might
sell or incumber it with consent of a majority of the children, is subject to execution.
since will creates no trust relation. Ward v. Caples (Civ. App.) 170 S. W. 816, judg
ment affirmed Caples v. Ward (Sup.) 179 S. W. 856.

A judgment against a city in an action against it for a nuisance' should order execu

tion against it, in the absence of any statute forbidding it. City of Clarendon v. Betts
(Civ. App.) 174 S. W. 958.

A vested remainder is subject to execution against the remaindermen. Caples v:

Ward (Sup.) 179 S. W. 856.
.

Property not subject to execution.-A judgment against a school district cannot be
enforced by execution; mandamus being the proper remedy. Crowell Independent Schook
Dist. v. First Nat. Bank (Civ. App.) 163 S. W. 339.

Correction deed after levy of execution.-A correction deed may be given by grantor
when a levy has been made on the land before correction, if the creditor had notice of the
rights of the original purchaser. Hodges v. Moore (Civ. App.) 186 S. W. 415.

Art. 3740. [2349]' [2292] On personal property.
See Needham v. Cooney (Civ. App.) 173 S. W. 979; note under art. 254.

Personal property-Possession.-Under this article possession upon levy of execution
should be such that but for the protection of his writ, the officer would be trespasser.
though manual possesston or removal is not necessary, if he has the prope-rty in his
view or control. Burch v. Mounts (Civ. App.) 185 S. W. 889.

Under this article sheriff's acts in levying upon cattle held a sufficient taking of
possession to constitute a valid levy. Id.

-- Third party entitled to possession.-Under thi:;:' arttcle levying on and sale under
execution of property in which the debtor has merely an interest, without right to ex

clusive possession, is made by giving notice to the person entitled to the posseseion, and
a levy made by taking actual possession cannot stand as legal on the ground that the'
debtor had an interest in the property, though not exclusive. Kimbrough v. Bevering
(Civ. App.) 182 S. W. 403.

Art. 3743. [2352] [2295] Interest of partner.
Effect of levy.-The levy of an execution upon the interest of a partner in partner

ship property works no change in the possession of the property. J. M. Radford Grocery
Co. v. Owens (Civ. App.) 161 S. W. 91l.

The levy of an attachment on the interest of a partnership property does not inter-
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fere with the possession of the partnerahip nor Its members. -Jones & Nixon V. First
State Bank of Hamlin, 106 Tex. 572, 173 S. W. 202, affirming judgment (Civ. App.) 140
S. W. 116.

Art. 3744. [2353] [2296] Goods pledged or mortgaged.
In general.-Both at common law and under this article mortgaged chattels are

subject to execution and sale thereunder on a judgment recovered against· the mort
gagor. Wilkerson v. Stasny & Holub (Civ. App.) 183 s. W. 1191.

Right to possession.-Under thts article where a tenant pledged his cotton crop, to his
landlord to secure advances, a judgment creditor of the tenant was not entitled to pos
.session of the cotton or to any interest therein by levy and sale to himself under exe

cution, unless he complied with the conditlone of the pledge. Kimbrough v. Bevering
(Civ. App.) 182 S. W. 403.

Notice of lien to purchaser.-Under this aettcle, it is unnecessary that an officer dis
posing of mortgaged animals, which mortgage was recorded, notify purchasers of the
existence of the mortgage. Wflkerson v. Stasny & Holub (Civ. App.) 183 S. W. 1191.

Priority of lien.-Despite this article, mortgagee, who made advances after part of
the mortgaged property was sold under execution, has priority OV€T the purchaser at
execution sale, though at time of purchase the. other property was sufficient to have dis
charged debt. Law Sprinkle Mercantile Co. v. Hause (Civ. App.) 184 s. W. 737.

.
Art. 3746. [2355] [2298] Duty of officer as to property in his

hands.
Cited, Burch v. Mounts (Civ. App.) 185 s. W. 889.

Release of levy.-Fact that sheriff left live stock in a lot over night after making
levy of execution, until arrangements, could be made to care for it, did not release or

'invalidate levy. Hopping v. Hicks (Civ. App.) 190 S. W. 1119.

Art. 3748. [2357] [2300] Defendant may give delivery bond ,and
keep property.

Discharge of suretles.'-Sureties on redeliveory bond under this article, are not dis
charged by bankruptcy of princip,al debtor, under Bankruptcy Act. Evans, v. Rea (Sup.)
191 s. W. 1133.

.

Art. 3750. [2359] [2302] Forfeited delivery bond.
Cited, Ross v. Kell (Civ. App.) 159 s. W. 119.

Effect of forfeiture.-When sheriff released levy of execution upon judgment debtor's
-goods and indorsed forthcoming bond "forfeited," the right of plaintiff in judgment as

.agalnst sureties on bond became fixed. Evans v. Rea (Civ. App.) 193 s. W. 707.

Art. 3751. [2360] [2303] Real property sold, how.
In general.-A finding that a trustee in a trust deed .cornpl iad with this article

and arts. 3757, 3759, by posting the proper notices of sale held authorized. Adams v .

Zellner (Civ. App.) 174 S: W. 933, writ of error denied (Sup.) 183 s. W. 1143.

Art. 3757. [2366] [2309] Notice of sale of real estate.
Cited, Unknown Heirs of Buchanan V.' Creighton-McShane Oil Co. (Civ. App.) 176

S. W. 914; Home Benefit Ass'n of Angeline County v. Jordan (Civ. App.) 191 s. W.
'125.

In general.-A trustee in a deed of trust held to advertise a sale in compliance with
Rev. St. 1911, art. 3759, and Rev. St. 1879, art. 2309. Roe v. Davis, 172 S. W. 708, 106 Tex .

.537, affirming judgment (Civ. App.) 142 S. W. 950.
A finding that a trustee in a trust deed complied with this article and arts. 3751,

3759, by posting the proper notices of sale held, authorized. Adams v. Zellner (Civ, App.)
174 S. W. 933, writ of error denied (Sup.) 183 s. W. 1143..

.

WheTe no personal judgment was rendered against plaintiff, and a judgment fore
closing vendor's Ilen notes upon land was an adjudication that she had no interest there
in, notice of the sale to satisfy the lien need not be given to her. Sells v. White (Civ,
App.) 175 s. W. 1079.

-

Failure to advertlse.-Under this article, which requires a sale of land under execu

tion order of sale or other process to be advertised for 20 days in a newspaper published
in the county where the land is' situated, the failure to so advertise the land' renders
the sale void. United States v. Sinclair, 209 Fed. 612, 126 C. C. A. 606.

.

Notice to defendant-Necessity and sufficlency.-Under this article, the posting in the
United States mail of a properly addressed and stamped notice of sale to defendants in

execution held 'sufficient, whether the notice is received or not. South Texas Lumber
-Co, v. Burleson (Civ. App.) 178 s. W. 961.

Where proper notice was given of sale under only one of three executions levied on

land, in which parties were the same, sale was valid, though notice was not given under
.other executions. Kenley v. Robb (Civ. App.) 193 .S. W. 375.

Vacation for inadequacy of . price.-Plaintiffs, who we're adjudicated to have no in

terest in land, held not entitled to have vacated for inadequacy of prtce ra sale of the

property. Sells v. White' (Civ. App.) 175 s. W. 1079.
.
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Art. 3759. [2369] [2310a] Sales of real estate under powers con

ferred by deed of trust or other contract lien; land situated in more than'
one county; notice; sales how made; land in unorganized county.-All
sales of real estate made in this State under powers conferred by any
deed of trust or other contract lien shall be made in the county in which.
such real estate is situated, unless such real estate be situated in more

than one county, in which event, notices as herein provided shall be
given in both or all of such counties, providing and giving notice that
such sale will be made of such real estate in that one of said counties in
which the greater portion of the real estate may be situated; if equal
quantities of said land to be sold lie in different counties, said notice
shall designate in which of said counties the sale is to be made. Notice
of such proposed sale shall be given by posting written notice thereof
for three consecutive weeks prior to the day of sale in three public places
in said county or counties, one of which shall be at the court house door'
of the county in which such sale is to be made, and if such real estate be
in more than one county, one at the court house door of each county in
which said real estate is situated, or such notice may be given as re-·

quired by statute in case of judicial sale, or such notice may be given in
either of said methods, or as may be provided for in said deed of trust
or contract lien; and such sales shall be made at public vendue, between
the hours of 10 o'clock a. m., and 4 o'clock p. m., of the first Tuesday in

any month provided; . that when such real estate is situated in an unor

ganized county, such sale shall be made in the county to which such an

unorganized county is attached for judicial purposes. [Acts 1889, p. 143;
Act March 12, 1915, ch. 43., § 1; Act June 3, 1915, 1st C. S., ch. 15, § 2.)

Explanatory.-Took effect 90 days after May 28, 1915, date of adjournment. The
act amends art. 3759, title 54; Rev. Civ. St. 1911, as amended by regular session of 34th,
Legtsla.ture so as to read as above.

.

Act March 12, 1915, ch. 43, § 1, referred to provides as follows: "All sales of real
estate made in this state under powers conferred by any deed of trust or other contract,
lien shall be made in the county in which such r-eal estate is situated, unless such rear
estate be situated in more than one county, in which event notices as herein provided:.
shall be given in both or all of such counties, providing and giving notice that such sale:
will be made of such real estate in that one of said counties in which the greater por
tion of the real estate may be sttua.ted ; if equal quantities of said land to be sold Ite in
different counties, said notice shall designate in which of said counties the sale is to be
made. Notice of such proposed sale shall be given by posting written notice thereof in
three public places in said county or counttes, one of which shall be at the court house
door of the county in which such sale is to be made, and if 'such real estate be in more

than one county, one at the court house door of each county in which said real estate is
situated, or such notice may be given as required by statute in case of judicial sales 'or

such notice may be given in either of said methods as provided for in said deed of trust
or contract lien; and such sales shall be made at public vendue, between the hOUTS of
10 o'clock a. m. and 4 o'clock p. m. of the finn Tuesday in any month;' provided, that
when such real estate is situ,ated in an unorganized county, such sale shall be made in
the county to which such unorganized county is attached for judicial purposes."

The emergency clause in the act of March 12, 1915, recites that the fact that by the
decisions of this state, sales under deeds of trust have been construed to refer back
and be governed by the law that existed in 1889", thus creating confusion and litigation
as to the method to pursue ill making sales under deeds of trust, creates an emergency,
etc. This act took effect 90 days after adjournment of the legislature on March 20, 1915 ..

Cited, National Surety Co. v. Murphy-Walker Co. (Clv, App.) 174 S. W. 997.

4. Power as authority for sale In general.-In making a sale under a deed of trust..

the trustee must comply with the terms of the deed, but incidental matters outside of
its terms are left to his discretion. Zeiss v. First State Bank (Civ, App.) 189 S. W. 524.

The maker of a trust deed containing power of sale may impose on its exercise any'
limitations he desires, and they must be strictly followed. and the power admits of no

substitution and of no equivalent. Michael v. Crawford (Sup.) 193 s. W. 107(}'

5. Commencement, suspension or termination of power.-Where a trust deed to Ee

cure a debt authorized the trustee to sell on maturity of the debt and default at the·
request of the creditor, the creditor having made such request, his death pending' in
junction proceedings to restrain the sale did not deprive the trustee of a power to sell.
on termination of the injunction proceedings. Todd v: Bernie (Civ. -APP.) 158' S. W.
182.

Failure of a trustee to sell mortgaged property on the first day available after the.
dlssolution of an ·injunction restraining the sale did not affect the continued existence of:
the power,' which, having been once conferred,· remained until executed. 1<1.

EXECUTION Art. 3759
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A sale by a trustee under a power of sale in a deed of trust, made after the note
was barred by limitations and after the power could be exercised; is void. Rudolph v.

Hively (Civ. App.) 188 S. W. 721.
Where a trustee in a trust deed was authorized to sell only on the mortgagee's re

quest, such power remained dormant until the proper request was made, and he could
not give a valld refusal to act to anyone but the mortgagee. Rawlings v, Lewis (Civ.
App.) 191 s. W. 784.

7. Rights of jurslor- incumbrancers.-A junior mortgagee is not injured by a private
sale under a senior mortgage, which called for a public sale where the property could
not be sold for the debt secured. Fidelity & Deposit Co. of Maryland v. Albrecht (Civ,
App.) 171 s. W. 819.

8. Authority to execute power and execution of power in general.-Where a deed of
trust made it the duty of the trustee to sell on the debtor's default at the request of the
beneficiary, it did not limit such request to the particular beneficiary named in the deed,
but authorized a sale at the request of the owner of the debt. Todd v. Bemis (Civ. App.)
158 s. W. 182.

9. -- Substitute trustee.-Where attorney of assignee of notes S€cured by trust
deed requested trustee to refuse to act so that the attorney might sell the property as

substituted trustee, this was not a request by mortgagee to act and refusal by the trus
tee, as required by the trust deed before substituting another trustee; the holder of the
notes having no such power under the deed. Rawlings v. Lewis (Civ. App.) 191 S.
W.784.

Where trust deeds S€curing notes, authorized the trustee to sell on default of pay
ment at mortgagee's' request, and gave mortgagee power to appoint a substitute trustee
upon the trustee's refusal to act, the transferee of the notes' had no authority to ap
point a substitute trustee, and the deed of trustee substrtuted by him conveyed no title.
Td,

.

The power to appoint a substitute trustee for the execution of a pow€'!' of sale in a
trust deed can be exerted only through express' authority of the instrument. Michael v.
Crawford (Sup.) 193 s. W. 1070.

Under a trust deed granting to holder of note secured power to sell, and to substi
tute a trustee in case of death or failure to act, the holder alone could appoint a sub
stitute trustee, and he could not make such appointment through an agent. Id.

12. Place of sale._:_Under statute of 1889, a new promise by a widow to pay notes
secured by joint deed 'of trust by herself and husband will not authorIze sale under the
deed of trust, except in the county where the land lies. W. C. Belcher Land Mort-
gage Co. v. Taylor (Civ, App.) 173 S. W. 278.

I

14. Notice of sale.-A finding that a trustee in a trust deed complied with this ar
ticle and arts. 3751, 3757, by posting the proper notices of sale held authorized. Adams
V. Zellner (Civ. App.) 174 S. W. 933, writ of error denied (Sup.) 183 s. W. 1143.

Recital in deed executed by trustee that notice of sale was made by posting a public
notice on the courthouse door does not render the deed void for want of notice, but the

purohaser may prove that proper notice was given. Id.
Notice to the debtors of the sale of the land under a trust deed prior to such sale is

not a prerequisite to a valid sale. McCullough v. Hurt (Civ. App.) 175 s. W. 781.

15. -- Publication or other constructive notlce.-A trustee in a deed of trust held
to advert.ise a sale in. compliance with this article and Rev. St. 1879, art. 2309. Roe v.

Davis, 172 S. W. 708, 106 Tex. 537, affirming judgment (Civ. App.) 142 S. W. 950.
A trustee's, sale cannot be set aside because the trustee did not select the public

places where notice should be posted; it appearing that, though another selected them,
notices were duly posted, Titterington v. Deutsch (Civ .. App.) 179 S. W. 279.

Where by terms of a mortgage, notice of sale must be published in a newspaper, if
notice cannot be given because no newspaper is publiehed in the county, the trustee

cannot sell under power without recourse to a court. Rudolph v. Hively (Civ. App.) 188

S. W. 721.

16. Sale In parcels.-Where a trustee under a trust deed had authority to sell the

whole of the property for nonpayment of the debt, his failure to do so did not affect the

validity of a sale of a part thereof. Todd v. Bemis (Clv. App.) 158 S. W7 182.

18. Persons who may purchase.-Purchasers of land, who assumed the mortgage
.and later sold it to others, taking second vendors' lien notes, can purchase the. land at

the sale on roreclosure of the first mortgage as against the holders of the second lien

notes by indorsement without recourse. Doolen v, Hulsey (Civ, App.) 192 s. W. 364.

19. "Setting aside sale.-In a suit by the grantee to recover land sold by a trustee
under a trust deed to secure a loan, where the sale was regular, evidence of the value
of the land was immaterial. McCullough v. Hurt (Civ. App.) 175 S. W. 781.

It is a constructive fraud on the grantor in a deed of trust, warranttng setting aside
of the trustee's sale, for the trustee, unknown to such grantor, to accept employment by
the beneficiary to collect the secured note. 'I'hoerrton v. Goodman (Civ. App.) 185 s.

W.926.
A sale by a trustee under a deed of trust for $1,000 was for an inadequate price,

whether the property was worth, as found, $5,800, or $1,000 less. Id.
WheTe trust deed did not give grantor right to notice or to be present at foreclo

sure sale, refusal of trustee to delay sale for a few minutes until the grantor could ar

rive coupled with inadequacy of price will not warrant vacation; there being no show

ing that gran tOT would or could have protected his interest. Zeiss v. :F'irst State Bank

(eiv. App.) 189 S. W. 524.
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A sale by a trustee of a deed of trust will be set aside if there is proof of undue ad

vantage. Id.

21. Title and rights of purchaser.-The purchase; of land at auction sale by the trus

tee under deed of trust cannot claim the growing crop, having agreed to a severance,

by the trustee, at his rquest, announcing, at the sale, that the crop had been sold, and
would not pass under sale of the land. Stamps v. Ezell (Civ. App.) 174 S. W. 944.

Rights acquired by purchase of the land at the sale on foreclosure of the first mort

gage by those who had sold the property subject to' the mortgage and indorsed without
recourse vendors' lien notes received by them do not inure to the benefit of the holder of
those notes. Doolen v: Hulsey (Civ. App.) 192 S. W. 364.

25. Operation and effect.-A trustee's deed is void and conveys no title when the
.sale is under a deed of trust which the mortgagor had no authority to execute. W. C.
Belcher Land Mortgage Co. v. r:J;aylor (Civ. App.) 173 S. W. 278.

Art. 3759a. Judicial confirmation of foreclosure sales of property
owned by soldier or sailor.-In all cases of sales of real property of sol
diers or sailors serving in the armies or navies of the United States dur

ingi the continuance of the war with Germany, under and by virtue of
deeds of trust or of mortgages where such sales are made without fore
closure suits, before the execution of any conveyance by reason thereof
or the delivery of the property, or before such property is taken posses
sion of, there shall first be filed in a court of competent jurisdiction a suit
for the confirmation of such sale and for the authority to make convey
ance of and delivery of the property; in such suits service shall be had
on any soldier or sailor as is provided by law in such cases, and such suit
shall be subject to all laws of this State applicable; on the final trial of
the case if the court finds that it is proper and lawful to confirm such
sale he shall do so and order a conveyance and delivery of the property,
and all sales, not made in compliance with this Act and other Acts on

the subject shall be null and void. Provided that on the final trial and
before judgment of confirmation is entered by the court, the defendant
may file an answer setting up any defense he may have to the merits of
the case. [Act Sept. 17, 1917, ch. 4, § 1.]

See art. 1868a, ante.

Art. 3759b. Same; not applicable when.-Nothing contained in this
Act shall in anywise affect or apply to existing laws governing the fore
closure of any deed of trust, mortgage or other lien upon any real prop
erty, not owned by such soldier' or sailor at the time of his enlistment
and subsequently conveyed to him encumbered by such deed of trust,
mortgage or other lien. [Id., § 2.]

Art. 3760. [2370] [2311] Sale of personal property.
Cited, Burch v. Mounts (Civ. App.) 185 S. W. 889.

Excuse for failure to comply.-Under Rev. St. 1911, arts. 3760, 3762, requiring personal'
property taken under execution to be present at sale when it is susceptible of being ex

hibited, presence of property is only excused when its nature prevents it being exhibited
and not because of nature of premises or remoteness thereof. Hopping v. Hicks (Civ.
.App.) 190 S. W. 1119.

Art. 3761. [2371] [2312] Notice of sale of personal property.
Cited, Burch v. Mounts (Civ. App.) 135 S. W. R89.

Art. 3762. [2372] [2313] Personal property present at sale, except.
Cited, Burch v. Mounts (Civ. App.) 185 S. W. 889.

Failure to comply-In general.-In a suit by surety on a secured note, as assignee of
note after payment, seeking payment from maker and to' establish a lien on chattels
mortgaged, evidence held to warrant a finding that neither mortgagor nor plaintiff waived
statutory requirement that property taken under execution must be present and exhib
ited at sale, Hopping v. Hicks (Civ, App.) 190 S. W. 1119.

-- Excuse.-Under this article and art. 3760, requiring personal property taken un-
-der execution to be present at sale when it is susceptible of being exhibited, presence of
property is only excused when its nature prevents it being exhibited and not because of
nature of premises or remoteness thereof. Hopping v. Hicks (Civ, App.) 190 S. W. 1119.

-- Liabiiity�-Where a sale of chatteis taken on execution was void because of
failure to comply with statutes requiring presence of property at sale; sheriff and pur-
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chaser at sale, having wrongfully taken possession of property over protest of owner,
held gutlty of conversion and liable to parties sustaining damages. Hopping v. Hicks
(Civ. App.) 190 S. W. 1119.

Art. 3765. [2375] [2316] Conveyance to purchaser.
Description of pr-oper-ty.s=A description In a sh�riff's deed is sufficient if it may be

made certain by extrinsic evidence identifying the property. Welles v. Arno Co-operative
Irr. Co. (Civ. App.) 177 S. W. 985.

A deed to purchaser at judicial sale is not void for uncertainty, unless on its face
the description cannot by extrinsic evidence be made to apply to any definite land. Wa
terhouse v. Gallup (Civ. App.) 178 S. W. 773.

Recitals.-Recitals in a sheriff's deed that the same was executed pursuant to a sale
by 'Virtue of an order of sale held insufficient to show a sale under a valid judgment and
execution, which the holder was' required by show by other evidence. Rule v. Richards
(Civ. App.) 159 S. W. 386.

Title acquired by purchaserv=-Where a judgment of foreclosure of vendor's lien note
is void for want of jurisdiction, a sale thereunder' passes no title to the purchaser. Moon
v, Sherwood (Civ. App.) 180 S. 'V. 296.

Art. 3768. [2378] [2318] Purchaser deemed innocent.
Bona fide purchaser In general.-A purchaser at an execution sale has a superior title

to the heirs of a grantee who claim under a prior unrecorded deed. Gosch v. Vrana (Civ:
App.) 167 S. W. 757\.

One who purchased one-half of a tract of land sold under execution without notice
of defendant's· equitable title to one-half of the tract takes his purchase free from de
fendant's equities. Cetti v. Wilson (Civ. App.) 168 S. W. 996.

-- Notice.-Payment of taxes held not constructive notice of an equitable interest
in land to execution purchasers. Cet.ti v. Wilson (Civ. App.) 168 S. V{. 996.

Recitals in mortgage as to vendor's lien held not admissible against persons claim
:ing under sale under execution against the mortgagor. Zeigel v. �agee (Civ. App.) 176
S. W. 631.

Liens and incumbrances on property-Vendor's lien.-A purchaser of property under
execution sale took title subject to the incumbrance of vendor's lien notes secured by a

valid vendor's lien on record against the property. Lane v. Kempner (Civ. App.) 184 S.
W. 1090.

Art. 3770. [2380] [2320] Officer Dr deputy shall not purchasee .

'Cited, Davis v. Howe (Civ. App.) 176 S. W. 759.

Art. 3174. [2384] [2324] Moneyto be paid over.

In gene·ral.-Where execution was in regular form duly authenticated, held that it
was sheriff's right and iduty to collect amount of the writ and pay it over to execution
creditor. Sanders v. Waghalter (Civ. App.) 192 S. W. 1083.

Art. 3775. [2385] [2325] Failure to pay over money.
Cited, Needham v .. Cooney (Civ. App.) 173 S. W. 979.

Penalty will not be enforced, when.-That a deputy sheriff, after the return of an ex

ecution unsatisfied, agreed with the debtor that a debt owed to him by the deputy should
be applied by him in payment of the judgment .would not make the sheriff liable for fail
ure to pay over money' collected on execution, where none was actually collected, though
the deputy did not apply the debt as agreed. Matthews v. Perminter (Civ. App.) 162 S.
W. 1180.

.

Art. 3776. [2386] [2326] Failure to levy or sell, penalty for.
Failure to levy-When duty arises.-Where a sheriff received an execution, and spe

.eiflc land is pointed out to him, it is his duty to levy, regardless of what he might believe
as to the title. Wilson v. Dearborn (Civ. App.) 174 S. W. 296, rehearing denied 179 S.
W.1102.

What will excuse officer.-On motion for judgment against constable for failure to
levy execution, held, that it was too late to urge objection to his Indemnity bond that
solvency of sureties was not certified by any officer of the county of their residence.
Sharp v. Morgan (Civ. App.) 192 S. W. 599.

-- Remedy.-Mandamus held not to lie to compel sheriff to levy execution issued
upon money judgment, as adequate remedy is provided by this article by action against
sureties. Seagraves v. Scarborough (Civ. App.) 190 S. W.. 1154.

.

-- L1mltations.-An action by assignee of judgment under this article and art.
3777, to recover the amount thereof from sheriff and his sureties for failure to levy and
return execution thereon, was barred by five-year statute of limitations. Peck v. Murphy
& Bolariz (Civ. App.) 184 S. W. 542.

Procedure.-On judgment creditor's motion for judgment against constable and his
sureties for failure to levy execution, paragraphs of charge, submitting issues whether
either of executions were delivered to and received by the constable and whether the
judgment debtor had any property in the county subject to execution, were not merely
interrogatories and misleading and confusing. Sharp v. Morgan (Civ. App.) 192 S. W.
599.

.
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Art. 3777. [2387] [2327] Failure to. return execution.
What will excuse officer.-Where a deputy sheriff returned an execution to the attor

neys of plaintiff in execution by their directions, the deputy or his principal would not
be liable under this article and 1911, art. 3775, as for failure to return an execution, the
attorneys having power to control the execution. Matthews v. Perminter (Civ. App.) 162
S. W. 1180.

.

Limitatlons.-An action by assignee of judgment under this article and art. 3776, to
recover the amount thereof from sheriff and: his sureties for failure to levy and return
execution thereon, was barred by five-year statute of limitations. Peck v. Murphy & Bo
lanz (Crv. App.) 184 S. W. 542.

Art. 3779. [2389] [2329] Return of execution.
Conclusiveness.-In a suit by surety on a secured note, as assignee of note after pay

ment, seeking payment from maker and to establish a lien on chattels mortgaged, plain
tiff, not being a party to a judgment under which execution was levied on the mortgaged
property, may attack return on execution and show that there was no levy or sale there-
under. Hopping v. Hicks (Civ. App.) 190 s. W. 1119.

.

DECISIONS RELATING TO SUBJECT OF TITLE IN GENERAL

1. Indemnity to officer.-Where bond to indemnify constable levying execution was

made out on blank used for purpose, failure to describe any property, where none had
been pointed out by the judgment creditor, and the constable had never requested him
to do so, did not affect his validity. Sharp v. Morgan (Civ, App.) 192 S. W. 599.

Failure to erase the word "sheriff," where the two words "constable" and "sheriff"
appeared on a blank for a bond to indemnify a levying constable, was a clerical mistake.
not affecting the validity of the bond; execution being delivered, not to a sheriff, but to
a constable. Id.

.

4. Rights of hlghe'st rejected bldder.-A judgment creditor whose higher bid was

wrongfully rejected, by the sheriff may recover the property from the lower bidder to
whom it was sold. Needham v. Cooney (Civ. App.) 173 S. W. 979.

5; Who may purchase at sale.-That an attachment against the judgment creditor
might be levied upon money received by the sheriff at the execution sale does not de
feat the creditor's right to bid in the property and give credit on the judgment. Needham
v. Cooney (Civ. App.) 173 S. W. 979.

5V2' Payment.-The sheriff on execution sale should accept a bid from the judgment
creditor accompanied by a tender of credit on the judgment and payment of costs in cash.
Needham v. Cooney (Civ. App.) 173 S. W. 979.

A judgment creditor who purchases at execution sale is not entitled to pay his bid
by credit on the judgment, where there are 'other liens on the property of equal dignity
with his, lien or a contest over the proper disposition of the proceeds. Id.

6. Grounds for setting aside salei-Courts generally refuse to set aside an execution
sale'for mere trr-egular-itles as shown by the record, where such sale is not shown .to be,
void by reason of fraud or because of irregularities. Trans-Pecos Land & Irrigation Co.
v. Arno Co-operative Irr. Co. (Civ. App.) 18') S. W. 928.

,

Judicial sale of property of irrigation company on foreclosure of a lien held void,
for want of proper description in the judgment ordering the sale and for other irregulari
ties. Id.

7. -- Inadequacy of price.-Sale of a judgment debtor's life estate in certain real.
property for $100 held not objectionable for inadequacy of price. Johnson v. Goldstein
(Civ. App.) 173 S. W. 458.

Mere inadequacy of price is not sufficient ground for setting aside a sale otherwise
valid. South Texas Lumber Co. v. Burleson (Civ. App.) 178 S. W. 961.

Where the testimony showed the value of the land to be between $500 and $1,000, and
it was sold on execution for $160, the price was inadequate. Graham v. Cansler (Civ.
App.) 191 s. W. 856.

.

8. -- Inadequacy of price combined with other objectlons.-Courts generally will
not set aside judicial sales for inadequacy of price, where other things are regular, or

where the irregularities, if any, are not such as to vitiate the sale. Trans-Pecos Land
& Irrigation Co. v. Arno Co-operative Irr. Co. (Civ. App.) 180 S. W. 928.

Inadequacy of price at execution sale with facts showing irregularities or other cir
cumstances calculated to prevent the property from bringing approximately its reasonable
value will avoid the sale. Graham v. Cansler (Civ. App.) 191 S. W. 856-.

Where execution describes judgment on which it is entered as of the day when it
was rendered without referring to the fact that it was not entered until much later nunc

pro tunc, where plaintiff pointed out property levied upon and sold, and defendant was

not permitted to point out other property subject to execution, though he could have done
so, and land was not properly described in return on execution notice of sale or deed, and
'because of these irregularities property was sold at an inadequate price, the sale is in
valid and will be set aside. Id.

13. Actions to set aside sale-Tender.-A jUQgment creditor suing to set aside a sale
made to a lower bidder need not offer to return the amount paid by the bidder, which
was still retained by the sheriff. Needham v. Cooney (Civ. App.) 173 S. W. 979.

18. Collateral attack on sale.-A collateral attack on the validity of an execution sale
by intervening in trespass to try title could not effect its avoidance for irregularities and
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defects not apparent on the face of the .proceedlnga, and such right of intervention does
not prevent a suit to restrain seizure on writ of sequestration. Lane v. Ke.mpner (Civ.
App.) 184 s. W. 1090.

A void execution sale can be collaterally attacked. Borioug'Ii v. Brown (Civ. App.)
185 S. W. 47.

20. 'Title and rights of purchaser In general.-In a suit to partition land and estab
lish title, where plaintiffs traced their title through a purchase at execution sale, the or
der of sale and return or the sheriff showlng- levy upon the property is properly received
in evidence. Cetti v. Wilson (Civ. App.) 168 s. W. 996.

Where judgment, execution, and sheriff's sale are shown, mere irregularity in issu
ance or return of execution does not affect the title of the purchaser. South Texas Lum
ber Co. v. Burleson (Civ. App.) 178 s. W. 961.

The purchaser of chattels under void execution sale and officer conducting sale, be
ing wrongdoers, are not in a position to demand that the assignee of a mortgagee of
property taken look to other property of mortgagor or to the mortgagor's personal re

sponsibility. Hopping v. Hicks (Civ. App.) 190 s. W. 1119.

24. Wrongful executlon.-For an unauthorized levy of execution against a tenant
farmer on cotton which the latter had sold to the landlord, the landlord was entitled to
recover the value of all cotton appropriated by virtue of the execution and levy, when
ever and by whomsoever the appropriation was made. Kimbrough v. Bevering (Civ,
App.) 182 S. W. 403.

24Y2' Liability of officer.-Where a justice court docket showed that no judgment
was entered against accused, and the writ of execution showed that it was not directed
against his property, the fact that the writ recited that there was a judgment against ac

cused will not warrant a constable in .. levying upon accused's property, and, if he does so;
he is a trespasser. Lassiter v. State, 73 Cr. R. 35, 163 S. W. 710.

Where an officer proceeded under a writ of execution, which was void as to accused,
the fact that the officer thought that the writ entitled him to take accused's property
will not increase his rights. Id.

That a sheriff, having a due and regular writ of execution, promised to hold money
paid to him until execution debtor could get a judgment and execution corrected held not
to authorize a recovery by successor to rights of execution debtor against the sheriff,
where the money was not paid by debtor until return day of execution. Sanders v. Wag
halter (CiY. App.) 192 S. W. 1083.

A sheriff may safely obey a writ of execution fair and regular on its face, and is not
bound to judge of it by facts within his knowledge which may be supposed to invalidate
it. Id.

25. -- Liability of plaintiff in execution.-Since the levy of an attachment upon
the interest of a partnership in partnership property does not interfere with the posses
sion of the partnership nor its members, latter cannot, after quashal of the writ recover

for conversion of property or for trespass. Jones & Nixon v. First State Bank of Hamlin,
106 Tex. 572, 173 S. W. 202, affirming judgment (Civ. App.) 140 s. W. 116.

30. -- Damages In general.-Where exempt property of a debtor was wrongfully
levied upon and sold by creditor, the debtor was entitled to interest on the value thereof
from the date of the conversion. Seedig v. First Nat. Bank of CUfton (Ctv. App.) 168

R W. 445.
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TITLE 55

EXEMPTIONS

Chap.
1. Property exempt from forced sale.

Chap.
2. Excess over homestead, etc., how set

apart and subjected to execution.

CHAPTER ONE

PROPERTY EXEMPT FROM FORCED SALE

Art.
3785.

3786.
3787.

Property exempt from, to every fam
ily.

"Homestead" defined.
Proceeds

.

of sale of homestead ex

empt for six months.

Art.
3788. Property exempt to others than fam

ilies.
Public libraries.
Homestead exemption does not ap

ply, when.

3791.
3792.

.

Article 3785.

ily.
[2395] [2335] Property exempt from, to every fam-

Cited, American Bonding Co. of Baltimore v. LOgan, 106 Tex. 306, 166 S. W. 1132;
McFarland v. Hammond (in dissenting optnion) 106 Tex. 579, 173 S. W. 645.

3. Construction of statutes.-Exemption laws, though in derogation of the common

law, should be liberally construed. Smith v. McBryde (Civ. App.) 173 S. W. 234; Harris
v, Todd (Civ. App.) 158 S. W. 1189; Campbell v. Honaker's Heirs (Civ..App.) 166 S. W. 74.

8. Family-Persons divorced or living apart.-Plaintiff, who had been divorced from
his wife, who was given the custody of the issue of the marriage, held not the head of
the family within the purview of the exemption laws, where the wife and child never

resided within the state, and, though plaintiff contributed to their support, it appeared'
that the judgment of divorce dissolved the bonds of matrimony absolutely, although nei
ther party was at liberty to remarry. Hammond v. Pickett (Civ. App.) 158 S. W. 174.

That a husband and his wife were temporarily or permanently residing in different
parts of the state did not destroy the family and deprive it of its exemptions. Smith v.

McBryde (Civ. App.) 173 S. W. 234.

12. Implements of husbandry.-Under this article it is not necessary to the exemption
of agricultural implements that they be used in the cultivation of a homestead, or that
the owner own a homestead. Smith v. McBryde (Civ. App.) 173 S. W. �34.

Implements of husbandry and other articles were exempt, though the owner may
have been engaged in other work besides farming. Id,

Agricultural implements, used by farmer directly or by his tenants and employes,
held exempt. Id.

13. TOOls and apparatus belonging to trade or profession.-Pool tables used in run

ning a pool hall and the proceeds of insurance thereon are exempt from garnishment;
the business being a "trade or profession," within the meaning of this article. Harris v.
Todd (Civ. App.) 158 S. W. 1189.

Conducting a butcher shop held a trade, notwithstanding the sale of the meats cut up
or butchered. Hammond v. McFarland (Civ. App.) 161 S. W. 47.

Cash register and refrigerator held not tools or apparatus belonging to a butcher's
trade. Id.

That one who conducted a moving picture show in a leased building was removing his
appliances therefrom at the expiration ·of the lease did not show an abandonment of the
business so as to remove the appliance from the protection of the exemption statute.
Campbell v, Honaker's Heirs (Civ. App.) 166 S. W. 74.

One conducting a moving picture show is engaged in a trade or profession within this
article. ld.

Appliances producing moving pictures are exempt from execution as tools or appara-
tus, but chairs used by the audience are not exempt. ld.

.

That one was operating an opera house and a moving picture show at the same time
in different parts of rented premises did not prevent him from claiming the appliances
used to produce the moving pictures as exempt. ld.

One conducting moving picture show who did not show for two or three weeks, but
who then opened up for two or three nights to some prospective purchaser, and then
closed, abandoned the business, the appliances were subject to execution. Anthony v.

Hardin (Civ. App.) 175 S. W. 857.
A thrashing outfit held not exempt property as "tools of trade," or "apparatus of

trade." Comer v. Powell (Civ. .App.) 189 s.. W. 88.
Oil driller's well-drilling rig, consisting of boiler, engine, rotary, pumps, and other

parts of complicated machinery, held not a "tool" or "apparatus" exempt from execu

tion sale. Thresher v. McEvoy (Civ. App.) 193 S. W. 159.
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14. -- Printer and publlsher.-This article held to exempt the presses, engine,
and other articles of a newspaper publisher necessary for the conduct of his business.
Harris v. Townley (Civ. App.) 161 S. W. 5.

20. Horses and wagon.-The cart owned by a farmer in Which he rode to his farm
and the harness used in connection therewith were exempt. Smith v. McBryde (Civ,
App.) 173 S. W. 234. .

21. Carriag,e.-Under this article reserving to every family exempt 'from attachment
and execution one carriage and buggy, a family automobile is exempted, being a carriage
within the purview of the statute. Hammond v. Pickett (Civ. App.) 158 S. W. 174.

,
23. Wages.-Proceeds of a claim under an accident insurance policy for lo:ss of wages

by the insured while he was incapacitated from illness held not "current wages," exempt
from garnishment by Const. art. 16, § 28, this article and art. 3788, though the premiums
on the policy were paid by exempt wages. Mitchell v. Western Casualty & Guaranty Ins.
Co. (Civ. App.) 163 S. W. 630.

26. Wrongful levy on exempt property.-A party whose horses, mares, and mules,
including those exempt, are attached and SOld, may recover the value of any two horses,
mares, or mules, but not more. Smith v. McBryde (Civ, App.) 173 S. W. 234.

.

,

Where a judgment creditor levies ,upon and sells exempt property, and the debtor re

covers a judgment, the creditor cannot, as against such judgment, offset his own judg
ment. James McCord Co. v. Rea (Civ. App.) 178 S. W. 649.

Art. 3786. [2396] [2336] "Homestead" defined.
Cited, American Bonding Co. of Baltimore v. Logan, 106 Tex. 306, 166 S. W. 1132;,

Hoefling v. Hoefling (Civ. App.) 167 s. W. 210.

1. But one homestead allowed.-While the owner of a business may have the right to
elect, if he is engaged in two businesses, which he will hold as his business homestead,
a finding of the jury that his principal place of business was one and not the other shows
an election. Bowman v. Stark (Civ. App.) 185 s. W. 921.

,

One is not entitled under the law to a mixed homestead, part urban and part rural.
Taylor v. Ullmann, Stern & Krause (Civ, App.) 188 s. ,W. 746.

A party cannot claim a homestead right in two separate and distinct premises. Cal
vin v. Neel (Civ. App.) 191 S. W. 791.

Where land was purchased with declared purpose and intention" to use such property
as a homestead, accompanied by improvements and preparations to so occupy it, such
property was not exempt from an attachment and sale as a homestead, while husband
and wife were still occupying and using an existing homestead, and fact that proposed
homestead was' occupied under a lease preventing them from taking immediate posses
.sion was immaterial. Pierce v. Langston (Civ. App.) 193 s. W. 745.

3.
'

Estate or Interest sustaining homestead rlght.-Where a donee of land accepted
the gift with the understanding that the property should be his' homestead, and he be
gan to improve the property and erect a house thereon with intent to occupy it as a home,
and the improvements were completed and occupied, the property' was his homestead.
Wilkerson & Satterfield v. McMurry (Civ. App.) 167 s. W. 275.

In the absence of evidence that plaintiff had made valuable improvements or resided
on land under a parol contract for its purchase, he was not vested with a legal or equi
table title to sustain a claim to 'homestead. Page v, Vaughan (Clv. App.) 173 S. W. 541.

An equitable title founded upon a conveyance in which an express lien is retained to
secure unpaid purchase money may be the subject of a homestead, and exempt from the
payment of ordinary debts. Stratton v. Westchester Fire Ins. Co. of New York (Civ,
App.) 182 s. W. 4.

When a guardian's sale of land to husband and wife was confirmed by the county
court, the title vested substantially in the purchasers, who, before' delivery of deeds by
the guardian and a ward, acquired such an interest that they could impress a homestead
upon it. 'Finley v. Wakefield (Civ. App.) 184 s, W. 755.

Where property has been conveyed by deed subject to vendor's lien, purchaser has
title to support homestead; and, though vendor's lien' may be greater than value of

property, and superior to homestead right, property does not lose its status as a home
stead. Pierce v. Langston (Civ. App.) 193 s. W. 745.

8. -- Tenants In common.-A tenant in common and his wife held to have ac

quired a homestead on the common property. Ward v. Walker (Civ. App.) 159 s. W. 320.

10. Intent to acquire homestead.-Where a divorced woman occupied as a home

premises set apart to her as a homestead, and then married one who intended to make the
homestead the common homestead, actual occupancy held not essential. Blackwell v,

Vaughn (Clv. App.) 176 s. W. 912.
While actual residence is not necessary to fix the homestead character upon land,' the

mere intention to occupy land in the future as a homestead, unaccompanied by affirma
tive acts evidencing the intention, is insufficient to create a homestead. Taylor Feed Pen
Co. v. Taylor Nat. Bank (Civ. App.) 181 s. W. 534.

'

11. Use and occupation as homestead necessary.-When a homestead dedication has
not been effected by actual occupancy, such effect must be accorded to ownership and
visible acts of preparation to, use it for a home. Miller v. Flattery (Civ. App.) 171 S.
W.253. .

Instruction that one lost his homestead if he ceased to use or ceased to occupy the
property as a homestead is erroneous; either use or occupancy being sufficient to main
tain it. Edwards v: Clemmons (Civ. App.) 181 s. W. 840.

'

12; -- Character arid mode of use or occupancy.-Use of ,lots, on which plaintiff
and his family did not reside, for agricultural purposes and to provide a residence for
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plaintiff's son, who paid no rent, held insufficient, as a matter of law, to establish that.
the property was homestead: Franklin v. Smith (Civ. App.) 171 S. W. 501.

Evidence that one cultivated part of the land each year and used a part of it for
pasture is sufficient to authorize a finding that he. was continuing to make a homestead
use of it. Edwards v. Clemmons (Civ. App.) 181 s. W. 840.

15. Purpose of occupancy and use-Business homestead.-The essentials of a busi
ness homestead to exempt it from the lien of a trust deed of the owner's property are
that the owner shall be the head of a family and have a calling or business to which the
place is adapted and reasonably necessary. Bowman v. Stark (Civ. App.) 185 S. W. 921.

Where the findings of the jury import that the place of business claimed exempt as

a business homestead from the lien of a trust deed is not used as the principal business,
but only as an incident thereto, the holder of the trust deed is entitled to a judgment On

the findings foreclosing the mor-tgage lien. Id.
.

17. Character of homestead as urban or rural-Extent and value of homestead.
The word "lot" or "lots," as used in Const. art. 16, § 51 (Rev. St. 1911, art. 3786), relating:
to urban homesteads, held to mean merely a piece of ground and not an artificial subdivi
sion of a city, and hence a homestead may be claimed on the fractional part of a lot.
General Bonding & Casualty Ins. Co. v. Trabue (Civ. App.) 174 s. W. 689.

.

20. Separate tracts or lots.-One hundred acre tract situated four and a half miles.
from the ten-acre tract on which a husband and wife lived, the products of which were

used to support the family, held a part of the homestead where they were entitled to a

rural as distinguished from an urban homestead. Cotten v. Friedman (Civ. App.) 158-
s. W. 780.

Tracts owned by husband and wife at husband's death, held sufficiently impressed
with homestead character to permit widow, in addition to 100-acre tract on which she
resided, to designate an additional 100 acres out of any of tracts. Compton v. Woodward
(Civ. App.) 188 S. W. 271.

Use of mortgaged tract about one-fourth to one-half mile away from land on which
maker of notes secured by deed of trust resided,' as stock pasture, etc., held such as would
impress upon it a homestead character. Taylor v. Ullmann, Stern & Krause (Civ. App.)
188 S. W. 746.

22. Time of acquisition of homestead.-Where a judgment debtor bought land for a.

homestead, and took possession as soon as possible, property was not subject to
. execution

levied upon the land before there was any use of it by debtor as a homestead. Ainsworth
v. Dorsey (Civ. App.) 191 s. W. 594.

I

23. Change of homestead.-A husband, to acquire a new homestead, so as to enable
him to mortgage the old one, may acquire a new home in land owned at the time of the
abandonment. Parker v. Schrimsher (Civ. App.) 172 S. W. 165.

After the wife's insanity, the husband may abandon the homestead and in good faith
acquire a new one. Pierce v. Gibson (Sup.) 184 s. W. 502.

24. Evidence of hom.estead rlght.-Evidence held to warrant a finding that premises:
were impressed with a homestead status at the time of their conveyance by plaintiffs.
Miller v. Flattery (Civ. APP.) 171 S. W. 253.

.

Evidence, in an action on notes, held sufficient to sustain a finding that property con

veyed therefor by the payee was not his' business homestead. Flynn v. J. M.' Radford
Grocery Co. (Civ. App.) 174 S. W. 902.

In ar; action to recover land which a husband had conveyed without the consent of'
his wife, evidence held not to show that it was the wife's homestead. Ragley-McWil
liams Lumber Co. v. Davidson (Civ. App.) 178 s. W. 785 ..

Evidence;' in action on notes secured by a deed of trust on 64-acre tract about one

fourth to one-half mile away from smaller tract on which mortgagor lived, held to sus-·

tain a finding that smaller tract was the urban homestead of mortgagor. Taylor v. Ull-·
mann, Stern & Krause (Civ. App.) 188 s. W. 746.

27. Abandonment of homestead.-That the owner of a business homestead, who was;

appointed postmaster, did not carry on the postal business in his homestead, but used an

other building, will not warrant an inference of abandonment; public officers being en

titled to retain their business homesteads, so that on going out of office they may resume·

business. McDowell v. Northcross (Civ. App.) 162 S. W. 13.
The abandonment of a homestead is a question of intention. Randleman v. Cargile.

(Civ. App.) 163 S. W. 350.
Where' complainant on one portion of lot erected a house in which he and his family'

resided, the subsequent construction of another house on another portion of the lot and,
the building of a devision fence did not constitute an abandonment of the homestead
character of that portion of the property so as to render it subject to execution. Turn
paugh v. Dickey (Civ. App.) 166 s. W. 1194.

, On abandonment of a homestead, it becomes a subject of sale for the owner's debts;
Johnson v. Goldstein (Clv. App.) 173 s. W. 458.

.

Suit to partition homestead by a widower was such an election no longer to use or'

occupy it as homestead that he could not, QY amendment of his petition to one of trespass.
to try title, resume, as against answering defendants, the right he had abandoned. Berry
v. Godwin (Civ. App.) 188 s. W. 30.

Abandonment of a homestead cannot be accomplished by mere intention. Pierce V•.

Langston (Civ. App.) 193 s. W. 745.

28: -- Consent of wlfe.-A husband cannot abandon the homestead in fraud ot;
the rights of the wife. Parker v. Schrimsher (Civ. App.) 172 S. W. 165.

29. -- Absence from homestead and other acts.-lf a husband and wife remove
fr.om .their-.homestead after. the execution of a conveyance. thereof by the husband alone..
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with the fixed intention not to again return to it as a home, they thereby abandoned it
.as a homestead, irrespective of whether they have since acquired another homestead.
Randleman v. Cargile (Civ. App.) 163 S. W. 350.

Removal coupled with intent never to return constitutes abandonment of homestead.
Derry v. Harty (Civ. App.) 187 S. W. 343.

Husband's abandonment of wife without cause, continuing until her death, forfeits
all his claim of homestead which she owned at her death, though the property Is com.

munity property. Hollie v. Taylor: (Civ. App.) 189 S. W. 1091.

30. -- Intent to return to homestead.-The mere intention to again resume busi
h ...SS in a business homestead at an indefinite time in the future, dependent upon a con

tingency which may not happen, does not perpetuate the previous homestead character of
the property. McDowell v. Northcross (Civ. App.) 162 S. W. 13.

Where the owner of a homestead sold part of the tract and removed to another 10-
-calf ty, his mere intention to return at some indefinite time and take up his homestead
upon the unimproved quarter section which he retained will not sustain a claim of a
homestead exemption. Johnson v. Conger (Civ. App.) 166 S. W. 405.

Temporary absence of husband and wife with intent to return was not abandonment
,of the homestead. Parker v. Schrimsher (Civ. App.) 172 S. W. 165.

A farm occupied as a homestead does not lose that character when abandoned by
the owner partly on account of ill health, with the intention of returning at a later date.
Rogart v. Cowboy State Bank & Trust Co. (Civ. App.) 182 S. W. 678.

31. -- Acquiring other residence or homestead.--occupation by husband and wife
-of a new homestead, to constitute an abandonment of the old one must be with intention
,of permanently residing thereon. Parker v. Schrimsher (Civ. App.) 172 S. W. 165.

Where the owner of a life estate in a homestead moved from the state and became
.a citizen of California, there was an abandonment of the homestead rendering it subject
to his debts.' Johnson v. Goldstein (Civ, App.) 173 S. W. 458.

A homestead may be abandoned notwithstanding another has not been acquired.
Derry v. Harty (Civ. App.) 187 S. W. 343.

While temporary absence from home or renting it without intention to abandon will
not deprive owner of homestead rights, moving away with intention of making a new

place a homestead and adoption as such, destroys homestead rights in the first premises.
-Calvin v, Neel (C'iv. App.) 191 S. W. 791.

.

32. -- Conveyance or sale.-A general assignment by the owner of the business
'homestead is not an abandonment where he retained his homestead, and carried on his
'business subsequent to the assignment. McDowell v. Northcross (Civ, App.) 162 S. W. 13.

Conveyance of homestead property to third person to enable grantor to borrow money
from bank and which was not intended to vest beneficial right in third person, held not
.abandonment of homestead. Ainsworth v, Dorsey (Civ. App.) 191 S. W.,594.

33. -- Renting or leasing.-Where defendant made a general assignment, and
his assignee sold his business homestead, and the person in possession paid only one
month's rent to the purchaser, holding the remaining rent until the right to the home.
stead should be determined, there was no question of abandonment by lease or other
-contract, McDowell v. Northcross (Civ. App.) 162 S. W. 13.

Lease of land, including part which had been used for homestead for five years,
when no other homestead had been acquired, held a temporary renting, which, under
the express provisions of Const. art. 16, § 51, did not change the character of the horne
.stead. Bogart v. Cowboy State Bank & Trust Co. (Civ, App.) 182 S. W. 678.

While temporary absence from home or renting it without intention to abandon
will not deprive owner of homestead rights, moving away with intention of making a
.new place a homestead and adoption as such, destroys homestead rights in the first
premises. Calvin v. Neel (Civ. App.) 191 S. W. 791.

35. -- Evidence.-The court's finding that a wife did not abandon her homestead,
·but merely left her husband temporarily to earn a living for herself and her minor
'Child, held supported by the evidence. Gutheridge v. Gutheridge (Civ. App.) 161 S. W.
892.

Evidence held to support finding that land sold under deed of trust had been aban
-doned as a homestead prior to the execution of the deed of trust. Bradshaw v. Kearby
& Kearby (Civ. App.) 168 S. W. 436.

Certain and conclusive evidence of abandonment with no intention to return and
claim the exemption is required before a homestead once occupied as such can be sub
jected to a forced sale. Bogart v. Cowboy State Bank & Trust Co. (Civ. App.) 182 S.
W.678.

In the absence of any evidence from the husband as to their purpose in leaving and
their intention to again occupy a homestead, the wife's statement as to such purpose
.a.nd intent was competent. Farmers' & Merchants' Nat. Bank of Abilene v. Ivey (Civ.
App.) 182 S. W. 706.

In action by widow to recover title and possession of a lot as a homestead, evidence
-or removal and declarations held to support finding of abandonment. Derry v. Harty
(Civ. App.) 187 S. W. 343.

Evidence held sufficient to show abandonment of homestead by defendant in action
-on note secured by trust deed to the premises in question. Calvin v. Neel (Civ, App.)
191 S. W. 791.

36. Estoppel to claim homestead.-So long as the owner is in possession of his
homestead, no conduct on his part can estop him to claim the exemption. McDowell v.

Northcross (Civ. App.) 162 S. W. 13.
A husband and wife may be estopped from asserting homestead rights by rapresenta-

1:ions made to induce conveyance of, or incumbrance on, the property, where such prern
.ises are not occupied at the time as a homestead. Calvin v. Neel (Civ. App.) 191 S.
W.791.
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37. Conveyance or Incumbrance of homestead.-See art. 1115 and notes.
A business homestead, if exempt at the date of a general assignment, does not pass

to the asstgnee by virtue of that instrument. McDowell, v, Northcross (Civ. App.) 162

S. W. 13.
Neither a business nor a residence homestead, though afterwards abandoned as

such, will pass under a general assignment, if not abandoned until after execution. Id.
A mor-tgage on the homestead to secure a debt not within the constitutional excep

tions is void as against mortgagee knowing the facts. Stockton v. Jones (Civ. App.)
175 S. W. 859.

Under Const. art. 16, § 50, any attempt to create a lien upon a homestead to secure

a debt is void. Wadsworth v. Powell (Civ. App.) 191 S. oW. 169.

40. -- Sale.-Contract for sale of homestead occupied as such, though not en

forceable, held not unlawful, and enforceable upon abandonment of the home- or the
death of the wife. Pitts v. Kennedy (Civ. App.) 177 S. W. 1016,

42. -_ Mortgage.-In an action to cancel a deed claimed to have been intended
as a mortgage, on the ground that it covered homestead 'property, evidence held to sus

tain a finding of notice to the mortgagee that the property was homestead property.
Mitchell v. Morgan (Civ. App.). 165 S. W. 883.

Whether land claimed as a homestead is exempt from the operation of a trust deed
must be determdned by the conditions existing when the deed was given. Bogart v.

Cowboy State Bank & Trust Co. (Civ. App.) 182 S. W. 678.
In action on notes and to foreclose vendor's lien upon defendants' homestead, evi

dence held to show that defendants' deed and notes to plaintiff and plainti-ff's recon

veyance reciting the consideration of notes were intended to create mortgage on home-
stad. Wadsworth v. Powell (Civ. App.) 191 S. W. 169.

.

In suit to cancel deeds as a mortgage upon homestead, it was for plaintiff to allege
facts showing the mortgage was one not permitted by the constitutional provision on

that subject (Const. art. 16, § 50). M. Kangerga & Bro. v. Willard (Civ. App.) 191 S.
W.195.

44. -- Effect of abandonment or termination of homestead right.-There was no

completed sale of a homestead prior to the delivery of a deed to the purchaser, so that
if the homestead was abandoned prior to the delivery it .became subject to a judgment
against the grantor. Texas Moline Plow Co. v. Henderson (Civ. App.) 168 S. W. 414.

47. -- Estoppel to deny validity.-Vendor, whose homestead had been conveyed
to a purchaser in fraud of her right to have the entire consideration paid in cash, held
estopped to rescind as against a subsequent purchaser, after the first purchaser had
been in peaceable possession, collecting the revenues for several months. Miller v. Flat
tery (Civ, App.) 171 S. W. 253.

Where. during a temporary absence by a husband and wife from the homestead, the
husband executed a mortgage thereon reciting that it was not the homestead, the wife
held not estopped, unless she induced the mortgagee to accept the mortgage. Parker v.

Schrimsher (Civ. App.) 172 S. W. 165.
A husband and wife, representing that property mortgaged by the husband alone

was not homestead, held estopped from asserting the contrary. Id.
Where husband and wife executed their warranty deed to secure a loan conveying

part of homestead tract, and the grantee executed a deed thereof to defendant with
the knowledge of the husband and wife, the surviving wife was not thereby estopped
from suing to cancel both deeds and to remove the cloud from the title. Bailey v.

Bailey (Clv. App.) 188 S. W. 264.

Art. 3787. Proceeds of sale 0.£ homestead exempt for six months.
In ·general.-The assignor of lien notes had no claim thereto as exempt property on

the ground that his assignment of them was made with the purpose of applying the pro
ceeds to pay a debt due upon his business homestead. Baker v. Robertson (Civ. App.)
163 S. W. 326.

Money paid upon an insurance policy upon a house not the insured's homestead is
not exempt from garnishment for payment of his debts. Stratton v. Westchester Fire
Ins. Co. of New York (Civ. App.) 182 S. W. 4.

.

Proceeds of exempt pr-oper-ty=-Votuntary sale or exchange.-Under Const. art. 16,
§§ 5(), 52, and Rev. St. 1911, arts. 3235, 3422, 3427, 3785, 3786, a homestead, on the death
of the owner, vests in his heirs free from debts, and the proceeds of a voluntary sale
are also free from debts, though the probate court failed to set aside the homestead
under article 3413, notwithstanding article 3787, declaring that the proceeds of a vol
untary sale shall not be subject to forced sale within six months after such sale.
American Bonding Co. of Baltimore v. Logan, 166 S. W. 1132, 106 Tex. 306.

Where three of four tracts were impressed with homestead character, surviving
wife occupying 10i()-acre tract might maintain her residence thereon and exchange in
terest in other two tracts for another tract equally susceptible of being used for home
stead purposes. Compton v. Woodward (Civ. App.) 188 s. W. 271.

Involuntary converaton.e=Under Vernon's Sayles' Ann. Civ. St. 19114, arts. 4155,
4160, probate court, which ordered sale of particular land of wards by guardian, held
to have power to direct application of proceeds to payment of wards' debt, despite ar
ticle 3787. Ridling v. Murphy (Civ. App.) 191 S. W. 206.

-'- Proceeds of Insurance.-A husband could not be deprived of his constitutional
exemption in the insurance money coming from the destruction of the homestead by a

proceeding to which he was not a party; such proceeds being protected by the con
stitutional .proviston exempting the homestead itself, while the proceeds from its volun
tary sale would be exempt from payment of debts only for a limited statutory period.
Johnson v. Hall (Civ. App.) 163 S. W. 399.
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Since insurance money -received for the loss of a homestead is personalty, its trans
fer is not subject to the restrictions placed upon the alienation of a homestead. ld.

Insurance money on a homestead, occupied as such, when insured by the purchaser,
under express reservation of a vendor's lien, without agreement to insure for the ben
efit of the vendor, was not subject to payment of the vendor's foreclosure judgm;ent
against the purchaser. Stratton v. Westchester Fire Ins. Co. of New York (Civ. App.)
182 S. W. 4.

-.
- Property exchanged for homestead.-Land taken in exchange for a homestead

is exempt from atta.chment for a period of six months, though owner does not reside
on it, and the owner's conveyance within that period, although made with the intent to
defraud his creditors, passes good title. Witt v. Teat (Civ. App.) 167 S. '/Il. 302.

Where levy of execution upon land exchanged for homestead of the judgment debtor
is made within six months after the exchange, sale thereunder will be restrained by
injunction, although the six months has expired; the levy made within such time being
wholly ineffectual. American Nat. Bank of Ft. Worth v. Strong (Civ. App.) 188 S. W.
1014.

Art. 3788. [2397] [2337] Property exempt to others than families.
Cited, American Bonding Co. of Baltimore v. Logan (C'iv. App.) 166 S. W. 1132;

McFarland v. Hammond (in dissenting opinion) 106 Tex. 579, 173 S. W. 645.

In general.-Proceeds of a claim under an accident insurance policy for loss of
wages. by the insured wlrile he was incapacitated from illness held not "current wages,"
exempt from garnishment by Const. art. 16, § 28, this article, and art. 3785, though the
pr-emiums on the policy were paid by exempt wages. Mitchell v. Western Casualty &
Guaranty Ins. Co. (Civ. App.) 163 S. W. 630.

Where two mules were the property of an unmarried man at'the time of levy there
on to satisfy judgment against him and his brother, one of such mules was exempt.
Hawks v. Longbot.ham (Civ. App.) 188 S. W. 734.

.

Art. 3791. ·[2400] [2340] Public libraries.
Cited, American Bonding Co. of Balti;more v. Logan (Civ. App.) 166 S. W. 1132.

Art. 3792.
when.

Purchase money.-If a lot intended as a residence and thereafter occupied as a

homestead was purchased with 20 other lots for a lump sum, vendor's lien held en

forceable against it for the full price of all the lots. Trammell v. Rosen (C'iv. App.)
163 S. W. 145.

If a lot intended and used as a homestead was purchased prior to other lots, all
conveyed at the same time, possession taken, and improvements made thereon, held
that it was impressed with a homestead character, and the husband could not give a

lien thereon to secure payment for the other lots. Id.
.

Where vendor's lien notes were given for part of the price of land, and renewal
notes were subsequently given reserving a lien, that the land subsequently became 'the
homestead of the purchaser and his wife did not prevent the foreclosure of the lien.
Duller v. McNeill (Civ. App.) 163 S. W. 636.

Neither a vendee nor his grantee can acquire homestead rights as against a vendor's
lien reserved in a note given by the purchaser. Wood v. Smdth (Civ. App.) 165 S. W.
471.

A deed of trust as further security for the payment of a vendor's lien note is not
avoided by the fact that the property was occupied by the purchaser as a homestead
when' the deed was executed and delivered. Id,

.

A purchaser of land holding under a deed expressly retaining a lien for part of the
purchase money cannot hold the land as a homestead against the vendor holding ven

dor's lien purchase-money notes. Stratton v. Westchester Fire Ins. Co. of New York
(Civ. App.) 182 s. W. 4.

The wife of the purchaser is not a necessary party to action to enforce the vendor's
lien, though the purchaser has used the property as a homestead. Waldon V·. Davis
(C'iv. App.) 185 S. W. 100,{).

If vendees conveyed land to satisfy purchase-money debt, leaving deficlt.. and a

parcel was reconveyed to them under agreement that the, lien reserved was for the
original price, the amount thereof would attach, though the parcel was occupied as a

homestead. Jenkins V. Guaranty State Bank of Palestine (Civ. App.) 189 S. W. 314.
To the extent that the consideration expressed in notes secured by mortgage on a

homestead represents the original purchase-money debt due on the homestead, they
express a valid lien on the homestead. M. Kangerga & Bro. v. Willard (Civ, App.) 191
S. W. 195.

[2401] [2341] Homestead exemption does not apply,

-- Other security.-Where debt against homestead was secured by vendor's lien
thereon and assignment of judgment against third person, the lienholder, as against set
off in favor of judgment debtors accruing subsequent. to assignment, was required by
law to apply judgment to payment of debt at debtor's request before selling homertead
under the lien. Pease V. Randle (Civ, App.) 19'1 S. W. 566.

Loans and advances for purchase money.-If the debt owed to one for his payment of
the purchase money on a homestead is extended by giving him new notes, the old lien
may be perpetuated without loss of validity. M. Kang'erga & Bro. v. Willard (Civ. App.)
191 S. W. 195.

Improvements.-A subcontractor cannot claim an equitable lien on a homestead for
labor or material where the statutory lien has not been secured by written contract as
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required by article 5631, Vernon's Sayles' Ann. Clv. St. 1914. Colleps v, George W. Smith
Lumber Co. (Civ, App.) 185 S. W. 1043.

TInder Const. art. 16, § 50, as .to mortgage on the homestead for improvements, that

part of a mortgage which represented material furnished for improvements put on the

premises after the homestead right had attached and prior to the mortgage was not a

valid lien for such improvements. M. Kangerga & Bro. v. Willard (Clv. App.) 191 S.
W.195.

.

Loans and advances for Improvements.-Under Const. art. 16, § 50, as to mortgage on

the homestead, for improvements, that part of a mortgage which represented money
furnished for improvements put on the premises after the homestead right had attached
and prior to the mortgage was not a valid lien for such improvements. M. Kangerga &
Bro. v. Willard (Civ. App.) 191 S. W. 195 .

. Attorneys' fees.-Where vendor's lien notes provided for attorney's fees, the lien
was enforceable for such fees, as well as for the original debt, though the land subse

quently became homestead. Duller v; McNeill (Civ. App.) 163 S. W. 636.
A purchase-money note, stipulating for the payment of attorney's fees, creates a

lien upon the land for the fees, which cannot be defeated by the subsequent establish
ment of a homestead. Firiley v . Wakefield (ClV. App.) 184 S. W. 755.

Under the Constitution, protecting the homestead, except for the purchase money,
ets., original purchase-money note, and the note renewing it, which stipulated for at

torney's fees, the latter being executed subsequently to the fixing of the buyers' home
stead on the land. did not create a charge for the fees thereon. Id.

CHAPTER TWO

EXCESS OVER HOMESTEAD, ETC., HOW SET APART AND
SUBJECTED TO EXECUTION

I

Art.
3794. Voluntary designation of, and who

may set aside homestead.
3795. Mode of setting it apart.

Art.
3817. Provisions cumulative.

.

3818. Personal property may be designated.

Article 3794. [2403] [2343] Voluntary designation of, and who
may set aside, homestead in the country.

Deslqnatlon of rural homestead out of par-t of larger tract.-Where a debtor, who was

the head of a family, and resided upon a large tract of land, conveyed it in fraud of his
creditors, he is entitled, upon the setting aside of the conveyance, to select and' hold
200 acres as his homestead.. Cobern v. Stevens (Clv. App.) 167 S. W. 207.

A husband may designate a homestead of 201() acres out of a larger tract, and in so

doing is not limdted to the method prescribed by this article and art. 3795; subject only
to the limitation that the land selected includes his residence and the land actually
used as homestead. Hughes v, Hughes (Civ. App.) 170 S. W. 847.

Art. 3795. [2404] [2344] Mode of setting it apart.
Necessity and sufficIency of designation.-A husband may designate a homestead of

200 acres out of a larger tract, and in so doing is not limited to the method prescribed
by this article and art. 3794; subject only to the limitation that the land selected in
eludes his residence and the land actually used as homestead. Hughes v. Hughes (Civ.
App.) 17(} S. W. 847.

Art. 3817. [2426] [2366] Provisions of this chapter cumulative.
Seiling under trust deed.-Where an urban homestead claimed on two lots is ex

cessive as to part of the second lot, the excess may be sold under a trust deed by selling
an undivided interest. General Bonding & Casualty Ins. Co. v. Trabue (Civ. App.) 174
s. W. 689.

Art. 3818. [2427] [2367] Personal property may be designated,
etc .

• n general.-A debtor has the equitable right to have a chattel mortgage debt satis
fied first from the proceeds of the sale of the unexempt mortgaged property before re

sorting to the sale of the debtor's exempt property. Pugh v: Whitsitt & Guerry (Civ,
App.) 161 S'. W. 953.

951



Art. 3821 EXPRESS COMPANIES (Title 56

TITLE 56

EXPRESS COMPANIES

Article 3821. [2430] Penalties against, and railroad commission to
enforce.

Penalties not enforceable.-An individual cannot recover from an express company
for extortion and discrimination in rates the penalty prescribed by the railroad act. Helm
v. Wells Fargo & Co. Express (Civ. App.) 177 S. W. 134.

.

'DECISIONS RELATING TO SUBJECT IN GENERAL

Negligence in general.-Evidence held to warrant a finding that the ice on which an

express company's employe had slipped had formed from water which leaked from a gut
ter on the station. Wells Fargo & Co. Express v. Wilson (Civ. App.) 175.s. W. 495.

Liability for delay in transportatlon.-Parties extorting money by duress held not en

titled to complain that express company's delay in transmitting money to them allowed
the party from whom it was extorted to garnish it. American :EJq)ress Co. v. North Ft.
Worth Undertaking Co. (Civ, App.) 179 S. W. 908.
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TITLE 57

FACTORS AND COMMISSION MERCHANTS

DECISIONS RELATING TO SUBJECT IN GENERAL

Suing In own name.-A cotton factor, who engaged in repeated transactions with the
-defendant in behalf of his principal, could maintain action in his own name for a con

version of the principal's cotton stored with defendant by such factor. Nacogdoches
Compre.ss Co. v. Hayter (Civ. App.) 188 s. W. 506.

Construction of contract.-A contract to furnish rubber tires "on consignment" to be
sold, and all sales settled for, any tires remaining unsold at the end of the year to be
bought by the consigngs, is clearly a consignment on commission rather than a sale, and
-constttutes the consignee the factor or agent of the manufacturer, though the tires were

billed as though sold to the consignee. Stein Double Cushion Tire Co. v. Wm. T. Fulton
Co. (Civ, App.) 159 s. W. 1013.

Intention of parties held controlling factor in construing contract as to whether. it
.amounted to a sale of automobiles, or consignment to plaintiff as agent for defendants for
sale. Overstreet v. Hancock (Civ. App.) 177 S. W. 217.

Contract by plaintiff to sell automobiles in certain territory held not a purchase of
-cars by him, but a consignment to him as agent for sale. Id.

Duty and liability In general.-Where an uninstructed factor endeavors to secure the
fair market value, he is not liable in damages, though he sells for less than the market
"Value. Wm. D. Cleveland & Sons v. Jamison (Civ. App.) 182 S. W. 1175.

Factor commission merchant or broker receiving property from his principal and sell
ing same under latter's instruction, and paying him proceeds of sale, is guilty of conver

.sion if his principal has no title to property, and no right to sell, and is liable in trover
to real owner for its value; his good faith and want of knowledge or notice of owner's
title being no defense. Alamo Live Stock Commission Co. v. Heimer (Civ. App.) 192 s.
W. 591.

Plaintiff sold cattle to one representing himself to be defendant's cattle 'buyer, re

-ceived check drawn on defendant, and cattle were delivered to defendant, a commission
merchant, who sold them and applied proceeds to payment of indebtedness of catt'Ie
'buyer, Held, that regardless of agency relationship of defendant and buyer, defendant
was liable to seller as a factor or commission merchant for proceeds of cattle. Id.

Advances.-In the absence of an agreement or direction to the contrary before ad
'vancements made, a factor who has made advancements may, over his principal's objec
tion, sell enough of the goods to reimburse himself. Wm. D. Cleveland & Sons' v. Jami
.son (Civ. App.) 182 S. W .. 1175.

Factors, who had advanced approximately the value of cotton consigned to them for
.sale, held authorized to' sell the cotton at what seemed to them the market price, where
the principal had authorized them to use their best judgment and failed to comply with
their demand to remit the difference between the amount advanced and the market price
when the demand was made. Id.
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TITLE 57%

FEDERAL FARM LOAN BONDS

Article 3832%. Investments and public deposits.-That hereafter all
bonds issued under and by virtue of the Federal Farm Loan Act, approv
ed by the President of the United States July 17, 1916, which is "An Act
to provide capital for agricultural development, to create standard forms
of investments based upon farm mortgages ; to equalize rates of interest
upon farm leans, to furnish a market for United States bonds, to create
Government depositaries and financial agents for the United States, and.
for other purposes," shall hereafter be lawful investment for all fiduciary
and trust funds in this State and may be accepted. as security for all pub
lic deposits where deposits of bonds or mortgages are authorized by law
to be accepted; such bonds shall be lawful investment for all funds
which may be lawfully invested by guardians, administrators, trustees
and receivers, for savings departments of banks incorporated under the
laws of Texas, for banks, savings banks and trust companies chartered
under the laws of Texas, and for all insurance companies of every kind
and character chartered or transacting business under the laws of Texas,
where investments are required or permitted by the laws of this State;
provided, further, that where such bonds are issued against and secured
by promissory notes or other obligations, the payment of which is se

cured by mortgage, deed of trust or other valid lien upon unencumbered
real estate situated in this State, then such bond or bonds so issued and
so secured shall be regarded for investment purposes by insurance com

panies as "Texas securities," within the meaning of the laws of this State
governing such investments. [Act March 8, 1917, ch. 63, § 1.]

Became a law March 8, 1917.
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TITLE 58

FEES OF OFFICE

Chap.
1. Certain state officers.
3. County officers.

Chap.
4. General provisions.

CHAPTER ONE

CERTAIN STATE OFFICERS

2. SECRETARY OF STATE
Article 3837. [2439] Fees of state department.-The secretary of

.state, besides other fees that m?-y be prescribed by law,.is authorized and
required to charge for the use of the state the following fees:

For each and every charter, amendment or supplement thereto, of a

private corporation created for the Pllrpose of operating or constructing a

railroad, magnetic telegraph line or street railway or express company,
authorized or required by law to be recorded in said department, a fee of
two hundred dollars to be paid when said charter is filed; provided, that
if the authorized capital stock of said corporation shall exceed one hun
'dred thousand dollars, it shall be required to pay an additional fee of
fifth cents for each one thousand dollars authorized capital stock, or

fractional part thereof, after the first.
.

.For each and every charter, amendment or supplement thereto, of a

private corporation intended for the support of public worship, any ben
evolent, charitable, educational, missionary, literary, or scientific under
taking, the maintenance of a library, the promotion of painting, music or

other fine arts, the encouragement of agriculture or horticulture, the
maintenance or public parks, the maintenance of a public cemetery not
for profit, a fee of ten dollars to be paid when the charter is filed.

For each and every charter, amendment or supplement thereto, of a

private corporation created for any other purposes intended for mutual
profit or benefit, a fee of fifty dollars shall be paid when said charter is
filed provided, that, if the capital stock of said corporation issued and
outstanding shall exceed ten thousand dollars, it shall be required to pay
an additional fee of ten dollars for each additional ten thousand dollars
of its authorized capital stock, or fractional part thereof, after the first,
and provided further that such fee .shall not exceed the sum of twenty
five hundred dollars.

'For each commission to every officer elected or appointed in this'
state, a fee of one dollar; and each and every state, district, county and
precinct officer elected or appointed in this state is required to apply for
and receive his commission; provided, that the secretary of state shall
not be required to forward: 'copies of laws to nor attest the authority of
any officer in this state who fails or refuses to take out his commission as

required herein.
For each official certificate, a fee of one dollar.
For each warrant of requisition, a fee of two dollars.
For every remission of fine or forfeiture, one dollar.
For copies of any paper, document or record in his office 'for each one

hundred words, fifteen cents.
.
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For each and every charter, amendment or supplement thereto, taken
out under chapter 16, title 25, Revised Statutes, (channel and dock cor

porations), a fee of two hundred dollars shall be paid to the secretary of
state for the use and benefit of the state, which shall be paid when the
charter, amendment or supplement thereto is filed for record.

For each foreign corporation obtaining permit to do business in this
state, there shall be paid to the secretary of state as permit fees the fol
lowing; fifty dollars for the first ten thousand dollars of its capital stock
issued and outstanding and ten dollars for each additional ten thousand
dollars or fractional part thereof; provid-ed, that in no event shall such
fee exceed the sum of twenty-five hundred dollars; provided, that the
fee required to be paid by any foreign corporation for a permit to en

gage in the manufacture, sale, rental, lease or operation of all kinds of
cars, or to engage in conducting, operating or managing any telegraph
line in this state, shall in no event exceed the sum of twenty-five hun
dred dollars; and provided further that mutual building and loan com

panies, so called, whose stock is not permanent, but withdrawable, shall
pay a' fee of fifty dollars for the first one hundred thousand dollars or

fractional part thereof of its capital stock issued and outstanding and
ten dollars for each additional one hundred thousand dollars or .fraction
al part thereof and where the company is a foreign one, then the fee shall
be based upon the capital invested in the state of Texas. [Acts 1883, p.
72; Acts 1889, p. 87; Acts 1889, p. 93; Acts 1905, p. 135; Acts 1907, S .:
S., p. 500; Acts 1909, S. S., p. 267; Act March 17, 1917, ch. 85, § 1.]

Explanatory.-The act amends art. 3837, Revised Statutes of Texas. Sec. 2 repeals
all laws in conflict. Took effect 90 days after March 21, 1917, date of adjournment.

Cited, A. Leschen & Sons Rope Co. v. M.oser (Civ. App.) 159 S. W. 1018.

Constltutlonallty.-This article and article 7394, imposing a franchise tax on any for
eign corporation, as a condition to its right to do business in Texas, of a given percent
age of all the corporation's capital and surplus, representing all of its property, wher
ever situated, and aU of its business, both intrastate and interstate, thereby placing a

tax on the corporation's property rights beyond the jurisdiction of the state for taxation
purposes, are unconstitutional. Crane Co. v. Looney (D. C.) 218 Fed. 260.

CHAPTER THREE

COUNTY OFFICERS
Art. Art.

1. COUNTY JUDGE 7. COUNTY COMMISSIONERS

3850. Commissions to county judge. 3870. Per diem pay of county commission-
2852. Compensation for ex officio services. ers.

3. CLERKS OF THE COUNTY
10. COUNTY TREASURER

COURT 3873. County treasurers' commissions.

3862. Compensation for ex officio services.
3874. Commissions on school fund.
3875. Commissions shall not exceed $2,000'

annually.
4. SHERIFFS

13. NOTARIES PUBLIC3866. Compensation for ex officio services.
3878. Fees of notaries public.

1. COUNTY JUDGE
Article 3850. [2448] [2384] Commission allowed county judge.
Annual accounts.-'l»le commissions allowed the county judge by this article are pay-

able on all cash receipts shown by any annual account of the guardian when such account
is approved by the judge to whom it is presented, rather than of approval Qf the guard
iaIt's final account. Grice v. Cooley (Clv. App.) 179 S. W. 1098.

The word "exhibits," as used in this article refers to annual accounts. Id.

Art. 3852. [2450] [2386] Compensation for ex officio services.
Constltutlonality.-An allowance to a county judge for ex officio services already per

formed, no salary having been previously provided, under this article was not invalid un-:
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der Const. art. 3, § 44, prohibiting the granting of "any extra compensation," after serv

ice rendered. Dallas County v. Lively, 167 S. W. 219, 106 Tex. 364, opinion of Supreme
Court conformed to (Civ. App.) 167 S. W. 1107.

3. CLERKS OF THE 'COUNTY COURT

Art. 3862. [2459] [2395] Compensation for ex officio services.
What constitutes filing.-Under arts. 3862, 6792, 6789, if the clerk fails to demand fees

immediately and retains an instrument in his custody pending notification of necessity
of paying fees, the instrument is filed for record, and operates to give notice to all per
sons of its existence. American Exch. Nat. Bank of Dallas v. Colonial Trust Co. (Civ.
App.) 186 S. W. 361.

4. SHERIFFS

Art. 3866. [2462] [2398] Compensation for ex officio services.
Authiorlty of commissioners' court.-Where items of account allowed to sheriff by

commissioners' court could not, under any circumstances, have been proper charges
against county, want of authority on part of commissioners' court to allow them was ju
risdictional, so that its action in so doing had no conclusive effect. Jeff Davis County
v. Davis (Clv. App.) 192 S. W. 291.

Action of commissioners' court of county in allowing to sheriff claims for attending
commissioners' court, serving notices of election, etc., when his compensation for such
services was limited to the annual salary paid him under this article was void, and had
no conclusive or final effect; court's want of authority being jurisdictional. Id.

Liability of sureties for unauthorized compensation.-In view of this article, sureties
on official bond of' sheriff to whom a salary was allowed. and paid as compensation for

summoning jurors, serving election notices, etc., held not liable to county for moneys

paid the sheriff on claims for attending sessions of commissioners' court and for serving
notices of election. Jeff Davis County v. Davis (Civ. App.) 192 S. W. 291.

7. COUNTY COMMISSIONERS

Art. 3870. [2466] [2402] Per diem pay of county commissioners.
Cited, AltgeIt v. Gutzeit (Civ. App.) 187 S. W. �20.

10. COUNTY TREASURER

Art. 3873. [2467] [2403] County treasurers' commissions.
Power to fix compensatlon.-An order of a commissioners' court attempting to re

duce the compensation of a county treasurer for past services, held void. Montgomery
County v. Talley (Clv. App.) 169 S. W. 1141.

An order fixing the salary of the county treasurer at a stated sum per annum can

not be maintained as one fixing a rate of commissions on moneys received and disbursed.
Smith v. Wise County (Civ. App.) 187 S. W. 705.

The commissioners' court held not entitled, under arts. 3873-3875, to fix the salary Of
the county treasurer at a sum less than $2,000 provided for by statute. Id.

Right to maximum allowance.-Where an order, fixing the compensation of a county
treasurer was void, the treasurer was entitled to receive the compensation established by
arts. 3873, 3875. Montgomery County v. Talley (Civ. App.) 169 S. W. 1141.

The county treasurer, though he knew, when a candidate and inducted Into office.
that the commissioners' court did not' intend to allow him the statutory compensation is
not estopped from claiming it, where the court did not give legal effect to their intention
by proper order. Smith v. Wise County (Civ. App.) 187 S. W. 705.

As commissioners' court cannot, under arts. 3873-3875, fix regular salary for county
treasurer, held that under orders of court, treasurer was entitled to receive commissions
at rate fixed until they reached sum of $2,000 per annum, regardless of subsequent orders
limi ting his total compensation to less sum. Id.

Art. 3874. [2468] Commissions on school fund.
Cited, Smith v. Wise County (Civ. App.) 187 S. W. 705.

Art. 3875. [2469] [2405] Commissions shall not exceed $2,000 an..

nually.
Cited, Smith v. Wise County (Civ. App.) 187 S. W. 705.

Right to statutory compensatlon.-Where an order, fixing the compensation of a

county treasurer was void, the treasurer was entitled to receive the compensation estab
lished by arts. 3873, 3875. Montgomery County v. Talley (Civ. App.) 169 S. W. 1141.

Where a co.mmissioners' court attempted by a void order to fix the county treasurer's
salary at $600 per annum, the fact that defendant when elected knew that it was not in-
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tended that he should receive the compensation specified by this article, did not estop
him rrom retaining such amount. Id.·

Power to fix annual salary.-Under this article commissioners' court had no jurisdic
tion to fix a treasurer's compensation at a yearly salary. Montgomery County v. Talley
(Civ. App.) 169 S. W. 1141.

13. NOTARIES PUBLIC

Art. 3878. [2472] [2408] Fees of notaries public.-Notaries public
shall receive the following fees:

Protesting a bill o-r note for non-acceptance or non-payment, regis-
ter and seal '

.

E'ach notice of protest '

'

.

Protest in all other cases, for each 100 words .

Certificate and seal to' such protest
'

.

Taking the acknowledgment or proof of any deed or other instru-
ment in writing, for registration, including certificate and seal ..

Taking an acknowledgment of a married woman to any deed or

other instrument of writing authorized to be executed by her, in-
cluding certificate and seal. .

Administering an oath or affirmation with certificate and seal .

All certificates under seal not otherwise provided for '.

Copies of all records and papers in their office, including certificate
and seal, if less than 200 words .

If more than 200 words, for each 100 words in excess of 200, in ad-
dition to the fee of fifty cents ................•...............

All notarial acts not provided for .

Taking the depositions of witnesses, for each 100 words .

Swearing a witness to depositions, making certificate therefor with
seal, and all other business connected with taking such deposition

[Act Aug. 23, 1876, p. 293-, § 18;. Act Feb. 20, 1915, ch. 21, § 1.]

$1.00
.25
.25
.50

.50

.50

.50

.50

.50

.25

.50

.15

.50

CHAPTER FOUR

GENERAL PROVISIONS

Art.
3881. Maximum amount of fees allowed.
3882.

.

Maximum fees in certain counties.
3883. Maximum fees in certain counties of

37,000 inhabitants or containing
cities of 25,000.

3883a. Maximum fees of county attorney in
counties having more than 100,000
population; accounts; proviso.

3887. Last United States census to govern
as to population of cities.

3888. Amounts allowed to be retained out
of fees collected; state not re

sponsible.
3889. Fees, how disposed of; excess fees,

etc.

Art.
3892. Delinquent fees, collection of, com

missions on, remainder paid to
treasurer.

3893. Compensation for ex-officio services,
etc., may be allowed by commis
sioners' court, proviso.

3�03. County judge may authorize appoint
ment of deputies and assistants;
assistants for district and county
attorneys in certain counties; com-

. pensation; additional allowance;
salaries; order of county judge;
compensation, how fixed; payment.

3903a. Applicable to counties having botu
district and county attorney.

Article 3881. Maximum amount of fees allowed.
Cited, Anderson County v. Hopkins (Civ. App.)' 187 S. W. 1019.

Constitutionality.-Power of Legislature to fix fees or compensation of constables,
or methods of ascertaining fws, is not limited by the Constitution. Harris County v,
Smith (Civ. App.) 187 S. W. 701.·

.

,
Former statute-"Next preceding city election."-In Acts 25th Lei. Sp. Sess. c. 15 (10

Gammel's Laws, pp. 1482-1484), amending 10 Gammel's Laws, pp. 1445..:.1453, § 10, limit
ing compensation of constables in cities of certain population determinable by "next pre
ceding city election," the words do not mean the election next preceding the passage of

.

the law, but the election next preceding the occasion which gives rise to its application .

.

Harris County v. Smith (Civ, App.) 187 S. W. 701.
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In Acts 25th Leg. s». Sess. c. 15 (10 Gammel's Laws, pp. ,1482-1484), amending 10

Gammel's Laws, pp. 1445-1453, the words "next preceding city election" refer to regular
or general elections for the election of city officers held at fixed intervals, and not to spe
cial elections. Id.

Art. 3882. Maximum fees in certain counties.
Cited, Anderson Courrty v. Hopkins ·(Civ. App.) 187 S. W. 1019.

Art. '3883. Maximum fees in counties of 37,000 inhabitants or con

taining cities of 25,000.-1n counties containing a 'city of over twenty
five thousand inhabitants, or in such counties as shown by the United
States Census of 1910, shall contain as many as thirty-seven thousand
inhabitants, the following amount of fees shall be allowed, viz: county
judge, an amount not exceeding thirty-five hundred dollars per annum;
sheriff, an amount not exceeding thirty-five hundred dollars per annum;
clerk of the county court, an amount not exceeding twenty-seven hun
dred and fifty dollars per annum; county attorney, an amount not ex

ceeding thirty-five hundred dollars per annum; district attorney, an

amount not exceeding twenty-five hundred dollars, inclusive of the five
hundred dollars allowed by the Constitution and paid by the State; clerk
of the district court, an amount not exceeding twenty-seven hundred and
fifty dollars per annum; collector of taxes, an amount not exceeding
twenty-seven hundred and fifty dollars per annum; assessor of taxes, an

'amount not exceeding twenty-seven hundred and fifty dollars per an-

num; provided, the compensation fixed herein for sheriffs and their dep
uties shall be exclusive of any rewards received for the apprehension of
criminals or fugitives from justice. [Acts 1913, p. 246, § 1; Act March'
29,1917, ch. 130,§ 1.]

Explanatory.-The act amends "article 3883 of chapter 121 of the general laws of the
State of Texas, passed by the Thirty-Third Legislature at its regular session." Took ef
fect 90 days after March 21, 1917, date of adjournment.

Art. 3883a. Maximum fees of county attorney in counties having
.more than 100,000 population; accounts; proviso.-That in any county
having a population in excess of one hundred thousand inhabitants ac

cording to the census of the United States of 1910, where there is no dis
trict attorney, the county attorney of such county shall be allowed to
retain out of the fees earned and collected by him the sum of $4,000.00
per annum, and in addition thereto one-fourth of the excess of such fees ,

collected by him, provided, however, that such additional amount retain
ed by him out of the excess fees shall not exceed the sum of $2,000 per
year, the remainder to be paid into the treasury of the county; provided
that in arriving at the amount collected by him he shall include the fees
arising from all classes of criminal cases whether felony or misdemeanor
arising in any of the courts in such county now existing, or which may
hereafter be created including habeas corpus hearing and fines and for
feitures; provided that after the 30th day of November and before the,
first day of January following each year, he shall make a full and com

plete report and accounting to the county judge of the county of all of
such fees so collected by him; provided the said county attorney shall
not receive any moneys from any source whatsoever in excess of the six
thousand dollars above provided for. Such fees, however, to be included
in the reports herein provided for and 'to be taken into consideration In
arriving at the total maximum compensation provided in this Act. And
further provided, that except as herein specifically provided otherwise,
all provisions of Chapter 4, Title 58 of the Revised Civil Statutes of Tex
as of 1911, as amended by Chapter 121 of the Acts of the Regular Ses
sion of the Thirty-third Legislature, shall apply and remain in full force
and effect. [Act May 19, 1917, 1st C. S., ch. 34, § 1.]

Took effect 90 days after May 17, 1917, date of adjournment.
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Art. 3887. Last United States census to govern in all cases.
Former statute.-Under Maximum Fee Bill, § 10, as amended, held, that method of

computing population provided in section 17 must give way to provision of section 10
when applied to county having population of more than 25,000, but casting less than 3,000
votes at preceding presidential election. Sparks v. Kaufman County (Civ. App.) 194 S.
W.605.

Art. 3888. Amounts allowed to be retained out of fees collected;
state not responsible.

See Anderson County v. Hopkins (Civ. App.) 187 S. W. 1019, note under art. 3889.

Art. 3889. Fees, how disposed of; excess fees, etc .

• n general.-Under this article and art. 3892, providing that the assessor shall be en

titled to one-fourth of the fees in excess of the amount of his salary and expenses and
that in addition he shall be entitled to 10 per cent. of all delinquent fees collected by him
after making his annual statement, a tax assessor is not entitled to a percentage of the
delinquent fees due from the state where the delinquency was due to his failure to pre
sent the order of such fees given him by the state comptroller as required by Rev. Civ.
St. 1911, art. 7584. Dallas County v. Bolton (Civ. App.) 158 S. W. 1152.

This article and arts. 3881, 3882, and 3893, authorize the commissioners' court to al
low the clerk of the county court in counties having between 25,000 and 38,000 inhabit
ants compensation for ex officio services, where it with the fees under articles 3881, 3882,
and 3889, does not amount to more than $3,650, and such co.mpensation for ex officio
services cannot be regarded as "excess fees" of which officers can retain only one-fourth,
article 3888 not applying. Anderson County v. Hopkins (Civ. App.) 187 S. W. 1019.

Art. 3892. Delinquent fees, collection of, commissions on, remain ..

der paid to. treasurer.
See Dallas County v. Bolton (Clv. App.) 158 S. W. 1152; note under art. 3889.

Art. 3893. Compensation for ex-officio services, when may be allow
ed by commissioners' court; proviso.

See Anderson County v. Hopkins (Civ. App.) 187 S. W. 1019; note under art. 3889.

Art. 3903. County judge may authorize appointment of deputies
and assistants; assistants for district and county attorneys in certain
counties; compensation; additional allowance; salaries; order of coun

ty judge; compensation, how fixed; payment.-Whenever any officer
named in Article 3881 to 3886 shall require the services of deputies or as

sistants in the performance of his duties, he shall apply to the county
judge of his county for authority to appoint same; and the county judge
shall issue an order authorizing the appointment of such a number of
deputies or assistants as in his opinion may be necessary for the efficient
performance of the duties of said office. The officer applying for appoint
ment of a deputy or assistant, or deputies or assistants, shall make affi
davit that they are necessary for the efficiency of the public service, and
the county judge may require, in addition, a statement showing the need
of such deputies or assistants; and in no case shall the county judge at

tempt to influence the appointment of any person as deputy or assistant
in any office. Provided, that in all counties having a population in ex

cess of 100,000 inhabitants, the district attorney of any district, or the
county attorney of any county where there is no district attorney, is au

thorized, with the consent of the county judge of the country for which
such appointment is intended to appoint not to exceed two (2) assist
ants, in addition to his regular deputies or assistants, the number of dep
uties or assistants not to exceed two for the entire district, regardless of
the number of counties it may contain, which two assistants shall not be
required to possess the qualifications prescribed by law for district and
county attorneys, and who shall perform such duties as may be assign
ed to them by the county attorney of such county, or the district attor

ney of such district, and who shall receive as their compensation one

hundred twenty-five ($125) dollars per month, to be paid in monthly in
stallments out of the funds of the county for which such appointment is
made, by warrants drawn on such county funds; and provided, further,
that in counties having a population in excess of 100,000, the district at

torney in the county of his residence or the county attorney where there
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is not a district attorney, shall be allowed by order of the commissioners'
court of the county where such official resides, as in the judgment of the
commissioners' court may be necessary to the proper administration of
the duties of such office, not to exceed, however, the sum of fifty ($50)
dollars per month. Such amount as may be thus necessarily incurred
shall be paid by the commissioners' court upon .the affidavit made by
the district attorney or the county attorney, showing the necessity of
such expense and for what same was incurred. The commissioners'
court may also require any other evidence as in their opinion may be nec

essary to show the necessity of such expenditure, but they, shall be the
sole judge as to the necessity of such expenditure and their judgment
allowing same shall be final. The maximum amount allowed for depu
ties or assistants for their services shall be as follows, to-wit:

I
First .assistant or chief deputy, a sum not to exceed a rate of twe\ve

hundred ($1200�00) dollars per annum; others not to exceed a rate of
nine hundred ($900.00) dollars per annum.

Provided, however, that in counties having a population of 37,500 to

100,000 inhabitants, the maximum salaries allowed for deputies or assist
ants for their services shall be as follows:

First assistant or chief deputy, a sum not to exceed a rate of eighteen
hundred ($1800.00) dollars per annum; heads of each department not
to exceed the sum of fifteen hundred ($1500.00) dollars per annum; oth
ers not to exceed a rate of twelve hundred ($1200.00) dollars per annum.

Provided, however, that in counties having a population in excess of
100,000 inhabitants, as shown by the last scholastic census, the maximum
salaries allowed for deputies or assistants for their services shall be as

follows:
.

First assistant or chief deputy, a sum not to exceed a rate of twenty
one hundred ($2100.00) dollars per annum; heads of each department
not to exceed the sum of eighteen hundred ($1�00.00) dollars per annum;
others not to exceed a rate of fifteen hundred ($1500.00) dollars per an

num.

The county judge in issuing his order granting authority to appoint
deputies or assistants shall state in such order the number of deputies
or assistants authorized, but the amount of compensation to be allowed
each deputy or assistant shall be fixed by the officer requesting same and
shall be paid out of the fees of office to which said deputies or assistants
may be appointed and shall not be included in estimating the maximum
salaries of the officers named in Articles 3881 to 3886, such salaries to be
paid out of the fees of the office in the following manner: First, out of
any current fees collected, and if such fees are not sufficient, then out of
any delinquent fees collected and which are due the county after all legal
deductions are made and lastly, if there be any balance remaining after
the payment of the maximum salary due the officer and the salaries due
the deputies, then such balance to be paid to the county treasury. [Acts
1897, S. S., p. 10, § 12; Acts 1913, p. 286, § 1; Act March 2, 1917, ch. 55,
§ 1.]

Explanatory.-The act amends art. 3903, ch. 4, title 58, Rev. Civ. St. 1911, so' as to
read as above. Became a law March 2, 1917.

Art. 3903a. Applicability to counties having both district and coun

ty attorney.-The provisions of this Act relating to the appointment and
payment of deputies or assistants by County Attorneys in counties hav
ing a population in excess of 100,qOO inhabitants, shall also apply to coun

ties having both a district attorney and county attorney. [Act May 19,
1917, 1st C. S., ch. 26, § 1.]

Explanatol'y.-The title of the act, but not the enacting part, purports to amend art.
3903, Rev. Civ. St. '1911, as, amended by ch. 142, regular session 33rd Leg., and by ch. 55,
regular session 35th Leg., by adding "section'� 3903a, authorizing, etc. Took effect 90
days after May 17, 1917, date of adjournment.
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TITLE 59

FENCES
Articles 3932-3934.
Cited, Jameson v. Board (Civ. A'pp.) 171 S. w. 1037.

DECISIONS RELATING TO SUBJECT IN GENERAL

Liability for trespass,-\'Vhere owners agreed to the division of a partition fence as

suggested by three of their
. neighbors, they thereby contracted for a partition fence, and

one owner ,failing to maintain the part allotted to him, thereby permitting his cattle to
trespass on the land of the other owner,' was Tfable for the damages sustained. Adair v.

Stallings (Civ. App.) 165 S. W. 1.40·.
'.

Defendant, a lessee of school lands within plaintiff's inclosure, held . liable for remov

ing a portion of his fence to which plaintiff had joined to complete his inclosure, allowing
his cattle access to plaintiff's pasture. Jameson v. Board (Civ, App.) 171 S. W. 1037.
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TITLE 59A

FIRE ESCAPES

Art.
3934¥.!. Owners and lessees of certain build-'

Ings shall construct fire escapes.
3934%a. What constitutes adequate fire es

cape.
3934%b. Guide signs and exit lights; ob

structions.

Art. �

3934%c. Duties of State Fire Marshal and
,

other officers.
3934%d. Notice to owner or lessee; lessee

. entitled to reimbursement.
3934%e. Injunction to restrain occupancy of

building not equipped as required
by act; sequestration; bond.

Article 39341fz. Owners and lessees of certain buildings shall con

struct fire escapes.-That it shall be the duty of the owner entitled to the
beneficial use, rental or control, or, if such owner be a non-resident, the
occupant or lessee, of any building three or more stories in hei&:_ht, con

structed or used, or intended to be used, in whole or in part, as a liospital,
seminary, college, academy, school house, dormitory, hotel, lodging
house, apartment house, rooming house, boarding house, theater, or any
place of public amusement, lodge hall or any hall used for public gather
ings, or any manufacturing establishment or industrial plant, wholesale
or retail mercantile store, workshop, warehouse, office building, and any
building erected by municipal, county or State authority, wherein public
assemblies are. permitted or sleeping apartments. are provided on any
floor above the second, to cause to be erected and fixed to every such
building one or more adequate fire escapes, which, in no' case, shall be
less than one such escape to each five thousand square feet of lot area

covered by such building. Provided that any building six or more stories
in height shall have at least two such fire escapes to each five thousand
square feet of lot area covered by such building; provided, that, where
the area and height of any building is such that the construction of one

fire escape will meet the requirements of this Act and it is elected to con

struct an interior stairway type escape, then, in such case, there shall be
provided at least one other exit from each floor of said building which
exit shall be placed as remote from the entrance to the fire escape as is
consistent with the' construction of the building, and provided, further,
that all fire escapes shall be located as far as possible, consistent with ac- .

cessibility, from stairways, elevator hatchways and other openings in the
floors, and as far apart as is consistent with the construction and location
of the building.' Provided that it shall be the duty of the owner entitled
to the beneficial use, rental or control, or, if such owner be a non-resi
dent, the occupant or, lessee, of any building two stories in height, al
ready erected or which may hereafter be erected and used in whole or in
part as a hotel, school dormitory, theatre or hospital, to cause to be erect
ed an adequate number of stairways, which, in no case, shall be less than
two, and one additional stairway for each five thousand square feet of
lot area covered by such building in' excess of ten thousand square feet,
which stairways shall be located as remote from each other as is possi
ble, and be easy of access from all parts of the building. A basement of
any building that extends five feet or more above grade line shall be con

sidered a story within the meaning of this Act. [Act March 30, 1917,
ch. 140, § 1.]

Explanatory.-Sec. 8 repeals articles 861 to 867, inclusive, .Revised criminal Statutes of
1911, and chapter 12, general laws of the regular session of the 34th Legislature, and all
laws in conflict. Took effect 90 days after March 21, 1917, date of adjournment.

Art. 39341fza. What constitutes adequate fire es'cape.-An adequate
fire escape, provided for in Section One (1) [Art. 3934�] of this Act, is

\
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defined to be a concrete stairway, an iron or steel stairway, an iron or

steel straight chute, or an iron or steel spiral chute, each type of which

may be constructed of other fireproof material of equal strength, and

may be erected on the exterior or interior of any building requiring fire

escapes. It is hereby made the duty of the fire marshal of the State Fire
Insurance Commission, who for convenience will be referred to herein as

the State Fire Marshal, to prepare and promulgate minimum specifica
tions for the construction and erection of each type of fire escape author
ized by this Act, which specifications shall be based upon a working
stress of not" less than sixteen thousand pounds to the square inch for

steel, twelve thousand pounds to the square inch for wrought iron, and
seven hundred pounds to the square inch for concrete ; provided, that

specifications for interior fire escapes shall require that they be enclosed
with noncombustible material, and that all door and window openings be

properly protected with self-closing, fire-proof shutters, and that all

stairway escapes, interior and exterior, be continuous and suitably con

nected with the roof of the building. No fire escapes shall be approved
as complying with the provisions of this Act the material and erection of
which are not at least the equivalent of the minimum specifications pro
mulgated by the State Fire Marshal as herein provided. It shall also be
the duty of the State Fire Marshal to prepare and promulgate minimum

specifications for the construction of stairways required for buildings
two stories in height, as set forth in Section one (1) of this Act, which
stairways may be constructed of wood or other material, and located on

the interior or exterior of the building, but shall not be required to be en

closed. [Id., § 2.]
Art. 3934%b. Guide signs and exit lights; obstructions.-That ·it

shall be the duty of the owner entitled to the beneficial use, rental or

control; or if the owner be a non-resident the occupant or lessee, of any
building used or intended to be used as described in Section one (1)
[Art. 3934lh] of this Act, where fire escapes are required, also to provide
and maintain, in good condition at all times, therein proper guide signs
and exit lights, which signs and lights shall be of a sufficient number on

each floor to indicate the location of fire escapes and all entrances there
to. And it shall be unlawful to obstruct, in any manner whatsoever, any
fire escape required by the provisions of this Act, or any hallway, corri
dor, or entrance way leading thereto. [Id., § 3.]

Art. 39341J2c. Duties of State Fire Marshal and other officers.-The
State Fire Marshal shall have general charge and supervision of the en

forcement of the provisions of this Act, and, for this purpose, it is here
by made the duty of any inspector of the State Fire Insurance Commis
sion, the chief of any fire department, or the fire marshal of any city or

town to assist the State Fire Marshal in giving effect to the terms and
provisions hereof, and shall be subject to his direction, and to the rules
and regulations adopted for its enforcement. [Id., § 4.]

Art. 3934ljzd. Notice to owner or lessee; lessee entitled to reim
bursement.-It shall be the duty of the State Fire Marshal or anyone
authorized to act in his stead, when any building shall be found which
required the erection of tire escapes, and upon which fire escapes have
not been erected according to the provisions of this Act, to serve a writ
ten notice upon the party or parties whose duty it is to erect such fire
escapes, which notice shall specify. the time within which said fire es

capes shaH be erected, and which in no case, shall be more than ninety
days, and said notice shall be deemed to have been served if delivered
to the persori to be notified, or if left with any adult person at the usual
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residence or place of business of the person to be notified, or if deposited
in the postoffice, directed to the last known address of the person to be
notified. In case of buildings within the terms of this Act, that are man

aged and controlled by a Board of trustees, Board of Commissioners or

other governing body, notice may be served on the president, secretary,
or treasurer of such Board of trustees, Board of Commissioners, or other
governing body, to cause the erection of fire escapes on said buildings as

may be required. Provided that the occupant or lessee of any building
who is required to erect fire escapes under the provisions of this Act
shall be entitled to reimburse himself for the cost and expense of erect

ing said fire escapes out of the rent or lease money of said premises, and
such reimbursement shall not be construed to be a breach of any exist
ing lease contract or any covenant thereof, nor grounds for any action of
damages or ouster. [Id., � 5.1

Art. 3934lJze. Injunction to restrain occupancy of building not

equipped as required by act; sequestration; bond.-In addition to the
other remedies and penalties herein provided, upon the failure of any
of the parties charged with the duty so to do to erect fire escapes in ac

cordance with this law, the Attorney General of the State, or any county
or District Attorney of the county where any such building is located,
upon direction of the Attorney General, shall bring an action against the
owner, lessee and occupants of any such building for an injunction en

joining the further occupancy of such building until compliance with this
Act. Such action may be brought in the county where such building is
located. In case the owner of the building is a non-resident, then, in ad
dition to an injunction against the actual occupants, the same shall be
taken in possession by the court under a writ of sequestration issued at
the instance of the State without bond which posse.ssion shall be retain
ed until the owner thereof files in the court a bond in such amount as the
court may direct conditioned for the immediate installation of proper fire
escapes in accordance with this law. [Id., § 7.]
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TITLE 61

FORCIBLE ENTRY AND DETAINER

Art.
3940. In what cases the action will lie.
3941. "Forcible entry" defined.
�944. Citation; deljvery of possession to

party aggrieved on his giving bond;
applicable to county court.

Art.
3950. Right of possession only issue.
3956. May appeal, when and how.'
3957. Form of appeal bond.
3962. Judgment of county court final, etc.,

except, etc.

Article 3940. [2519] [2440] In what cases the action wi11lie.
Persons entitled to. sue.-That one 'was keeper of the 'premises of a hunting and fish

ing club, and that it was his duty to "look after and attend to" the club property, did
not impliedly authorize him to institute forcible detainer suit against, and evict, one who
for some time had been living on the club premises. Little Sandy Hunting & Fishing Club
v. Berry (Civ. App.) 194 S. W. 1161.

Concurrent remedies.-A lessor suing for possession in a district �ourt is not thereby
precluded from an action of forcible entry and detainer in the justice court, since, while
the district court is an appropriate tribunal for the trial of the mere right to possession,
its jurisdiction is concurrent with that of the justice court, so that the two remedies may
be followed concurrently. Hartzog v. Seeger Coal Co. (Civ. App.) 163 S. W. 1055.

Forcible evlctton.i--Where one has lived for several years on land, he cannot lawfully
be forcibly evicted by the owner, although he is but a trespasser. Little Sandy Hunting
& Fishing Club v. Berry (Civ. App.) 194 S. W. 1161.

Art. 3941. [2520] [2441] "Forcible entry" defined.
Consent to trespass.-Unauthorized permission by one other than the owner after a

trespass was no defense. Dincans v. Keeran (Civ. App.) 192 S. W. 603.

Art. 3944. [2523] [2444] Citation; delivery of possession to party
aggrieved on his giving bond; applicable to county court.-When. the

party aggrieved or his authorized agent, shall file his complaint in writ

ing and under oath with such Justice of the Peace, it shall be his duty
immediately to issue his citation to the sheriff or any constable of the

county, commanding him to summon the person against whom com

plaint is made to appear before such justice of the peace at a time and

place named in such citation; such time not being more than ten days
nor less than six days from the date of service of such citation.

Provided, if the party aggrieved shall, at the time of filing his com

plaint under oath, execute a bond with two or more good and sufficient
sureties in such sum as may be fixed by the justice of the peace in a sum

double the amount of rent sworn to be due, conditioned that he willpay
to the defendant all such damages as shall be adjudged against him, it
shall be the duty of the officer serving such citation to place the ag
grieved party in possession of the property sued for, unless the defend
ant shall within six days from service of citation execute and deliver to
such officer a bond with two or more good and sufficient sureties in at
least double the amount of the bond given by plaintiff; to be approved
by the officer serving such citation; conditioned that the defendant will
pay all rent that may be due or owing at the time of the execution of
said bond, and all rent that may become due or .owing when said case is

finally tried or settled and all costs of suit in case judgment is rendered
against said defendant; provided that where there is a duly qualified
and acting constable in a justice precinct, the justice of the peace thereof
shall upon issuing notice, writs, process or other instruments authorized
by law to be served by a constable, place such service, process, writ, no

tice, or other instrument with the said constable or deputy for service.
The provisions of this Act shall apply to the clerk of the county court
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where the county court has concurrent jurisdiction with the. justice
courts. [Act Aug. 17, 1876, p. 155, § 4; Act March 30, 1917, ch. 154, § 1.]

Explan;::ttory.-The act amends art. 3944, Rev..St. 1911. Took effect 90 days after
March 21, 1917, date of adjournment.

Art. 3950. [2529]' [2450] Right of possession the only issue.
Cited, Bull v. Bearden (Civ. App.) 159 S. W. 1177.

Art. 3956. [2534] [2455] May appeal; when and how.
Cited, Bull v. Bearden (Civ. App.) 159 S. W._ 1177 (in dissenting op-inion).
Effect of dismissal of app.eal.-Where defendarrts' appeal to the county court from

a justice judgment for plaintiff for possession of the premises and for writ of restitution.
in a suit under the forcible entry and detainer statute was dismissed, such dismissal did
not void the justice judgment for plaintiff,. and the writ of restitution was properly is-
sued thereafter. Redden v. Vance (Civ. App.) 181 S. W. 782.

Art. 3957. [2535] [2456] Form of appeal bond.
Cited Bull v. Bearden (Civ, App.) 159 S. W. 1177 (in dissenting opinion).

Art. 3962. [2540] [2461] Judgment of county court, final, etc., ex

cept, etc.
Conclusiveness pf judgment.-A county court judgment dismissing forcible entry and

detainer action for less than $100 against plaintiff and his sureties is final and is not re

viewable on writ of error. Delgado v. Chapa (Ctv, App.) 173 S. W. 1169.

DECISIONS RELATING TO SUBJECT IN GENERAL

In general.-The remedy of forcible entry and detainer is not exclusive but is cumula
tive of any remedy which landowners may have in the district court. Bull v. Bearden
(eiv. App.) 159 S. W. 1177.

Liability for Invalid writ.-One who, after instituting a forcible detainer suit, executes
an indemnity bond demanded by the constable as a condition upon which he would exe

cute the process by evicting defendant, becomes liable for damages for the eviction, if it.
is unlawful, as a party to the act of the constable. Little Sandy Hunting & Fishing Club
v. Berry (Civ. App.) 194 S. W. 1161.

Where the keeper of a hunting and fishing club in good faith instituted a forcible de
tainer suit against a trespasser on the club property, and secured his eviction believing
the process lawful, he was not liable in exemplary damages. Id,
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TITLE 62

FRAUDS AND FRAUDULENT CONVEYANCES

Art.
3965. Written memorandum required to

maintain certain actions.
3966. Conveyance to. defraud creditors, ete.,

void.
3967. VDluntary conveyances.
3968. Gift of goods, etc.
3969. Loan of chattels.

Art.
3970. Mor-tgage of chattels void, when.
3971. Sales of merchandise and fixtures in

bulk; notice- to. creditors; Habiltty
as receiver.

3972. Purchaser conforming to. provlstons,
not accountable,

3973. NDt applicable in what cases.

Article 3965. [2543] [2464] Written memorandum required to
maintain certain actions.

1. Promises to answer for the debt, default or miscarriage of another In general.
Where a defendant, who. was interested in a produce company whose 'shipment had been
seized under judicial process, stated to. plaintiff bank, which had cashed a draft with a

bill of lading annexed, that he would see that it lost notrnnx.. the agreement fell within
the statute of frauds, not being in writing. Citizens' Nat. Bank of Waco v. Abeel (Civ,
App.) 160 S. W. 609.

A colla.tera.l oral contract to. pay the debt or another being within the statute of
frauds testimony by plaintiff that defendant made such an agreement is incompetent to
show an indebtedness on defendant's part and should be strickeri. Johnson v. Tindall
(Civ. App.) 161 S. W; 401.

A parol promise by a purchaser of merchandise from a dealer indebted to. the seller
thereof for the pr-lca to pay the debt if the seller did not do so is a conditional promise
to pay the debt of another, and is not enforceable within the statute of frauds. Williams
v. City Nat. Bank. (Ctv, App.) 166 S. W. 130.

.

An oral promise to. pay tor groceries and merchandise furnished to. another was void,
though the original debtor was the promisor's son and tenant, and the goods enabled the
tenant to live while making a crop. Fletcher v. Puckett (Civ. App.) 170 s. W. 83l.

An oral promise by defendant railroad's representative that it would see that plain
tiffs were protected with regard to credit which had been given to defendants' section
hands, being an oral promise to pay the debts of other persons, was within the statute of
frauds. St. Louis Southwestern Ry. Co. of Texas v. Ragsdale, Price & Co. (Civ. App.)
185 s. W. 654.

A parol promise by a wife to. pay a debt due a phystcian by her husband for services
rendered necessary to her child would not render her separate estate liable. Davenport
v. Rutledge (Ctv, App.) 187 S. W. 988.

3. Promise to debtor to discharge debt.-An oral promise by a vendee of land to as

sume a purchase-money note of the vendor is not within the statute of fra.uds as a prom
ise to pay the debt of another, Bone v. Smith (Civ, App.) 164 S. W. 922.

Where defendant for valuable consideration assumed the debts of a corporation, the
agreement is not, though a corporate note was indorsed by others, void as to them be
cause not in writing; the statute of frauds being inapplicable. Bank of Garvin v. Free
man (Bup.) 181 S. W. 187.

A custom of defendant railway company to deduct claims against its employes from
their wages, when authorized in writing by them in the time book, held not to constitute
an assumption of prtmary liability for goods purchased by them. St. Louis Southwestern
Ry. Co. of Texas v. Ragsdale, Price & Co, (Civ. App.) 185 S. W. 654. s.

4. Promise to indemnlfy.-A parol contemporaneous agreement of indemnity between
persons jointly liable on a note is not within the statute of frauds. Clevenger v. COmmer
cial Guaranty ·State Bank (Civ. App.) 183 S. W. 65.

,

A contract of the organizer of a corporation to indemnify a subscriber to its stock,
who executed a note, against all loss, was merely collateral to that evidenced by the note,
and so was not subject to the statute or frauds. Anderson v. First Nat. Bank (Civ. App.)
191 s. W. 836.

5. Original or collateral promlse In general.-A contract by the officers of a corpora
tion to pay to plaintiff bank money loaned to them for the benefit of the corporation held
an original undertaking. Uvalde Nat. Bank v. Brooks (Civ. App.) 162 S. W. 957.

A broker having promised to. obtain $150 from his prfncipal to pay plaintiff for posses
sion or land sold, the principal's promise to. pay the amount held not within the statute
or frauds as ajrromise to. pay the debt or another. Harral v. Bridges (Civ. App.) 162
s. W. 1001.

That coal was ordered by another does not make defendants' agreement to. pay for it
a promise to discharge the debt of another, where plaintiff refused to deliver the coal un

til defendants agreed themselves to pay for it. Roach, Stansell & Crane v. Timpson (Civ.
App.] 170 S. W. 863.

Where the purchaser and mortgagor of cattle had agreed to pay a certain amount for

pasturage, the seller's and mortgagee's promise to pay the amount, or to. pay it out ot
the proceeds of sale, in constdera.tion of their possesston, though not extinguishing the
original indebtedness, was an original promise not within statute of frauds. Harp v,
Hamilton (Civ. App.) 177 s. W. 665.
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Promise by person, desiring services of a prisoner, to pay plaintiff any sums for 'which
he might become liable if he would sign such person's bail bond, held an original promise,
not within the statute of frauds. Gonzales v. Garcia (Civ. App.) 179 S. W. 932 .

.

An agreement by a son, who desired to uphold his father's credit and to obtain goods
for the latter on credit, that he would be liable for a note executed by the father, is not
within the statute of frauds and need not be in writing; the credit being extended to the
son. Thornburg v. Moon (Civ. App.) 180 S. W. 959.

Where a seller of apples acted as one of the principals in the transaction, his promise,
made before acceptance to the buyer, to save the latter harmless from any defects in the
fruit, was not within the statute of frauds. Dublin Fruit Co. v; Neely (Civ. App.) 182 S.
W.406.

In action to recover for plaintiffs' wheat which defendant had received, his promise
to pay therefor held not within the statute of frauds. Mendiola v. Garza Bros. (Civ.
App.) 185 S. W. 391.

7. Guaranty.-An oral agreement by a father to guarantee advances made to his
son, not to exceed $1,0(}0, held unenforceable. Hein v. John Finnigan Co. (Civ. App.)
163 S. W. 124.

An oral agreement to guarantee payment of money advanced to a third person held
unenforceable under the statute of frauds. Carla Land & Irrigation Co. v. Asherton State
Bank (Civ. App.) 164 s. W. 1066.

8. New consideration beneficial to promlsor.-Where a landlord, in consideration of
plaintiff's agreement to permit the tenant to retain a horse and in consideration of addi
tional advances,

.

promised to pay the balance of the tenant's indebtedness to plaintiff
plus the additional advances after crediting the value of the horse, defendant's promise
was an original one and not within the statute of frauds. Steed v. Day (Civ. App.) 164
S. W. 1057.

Oral promise by director of a corporation, the stock of which had been pledged as
collateral for the note of a third party, that if the creditor would forbear threatened steps
to prevent removal of the corporation's stock of goods, he would payor see that the debt
was paid, held an original promise supported by a new consideration, sufficient to take it
out of the statute of frauds. Enterprise Trading Co. v. Bank of Crowell (Civ. App.) 167
S. W. 296. '.

'Where a creditor relinquishes some right upon a third person's promise to pay the
debt, springing out of some new transaction, or upon some substantial ground of a per
sonal concern to the promisor, the consideration to the promisor takes the promise out of
the statute of frauds. Id.

Where an irrigation company, having purchased the irrigation plant of another com

pany and assumed its contracts to furnish water to its tenants, promised plaintiff, one of
such tenants, to furnish him water for one-fifth his crop, the promise was not a mere

voluntary verbal guaranty of a pre-existing contract of the other company, but a direct
promise based upon a sufficient consideration. Lakeside Irr. Co. v. Buffington (C'iv. App.)
168 8'. W. 21.

An oral promise by the owner to pay for materials furnished the contractor in con

sideration of the materialman's forbearance to sue is not within the statute of frauds.
Grant v. Alfalfa Lumber Co. (Civ. App.) 177 S. W. 536.

Benefit to mortgagee of cattle from delivery of their possession held sufficient to sup
port his promise to pay the amount agreed to be paid by the.mortgagor for their pastur
age. Harp v. Hamilton (Civ. App.) 177 s. W. 565.

10. Discharge of original debtor.-Upon surrender of a debt against another in con
sideration of a third person's promise to pay it, the primary debt is discharged, and only
the promisor's original obligation remains, so that there can be no collateral liability.
within the statute of frauds. Harp v. Hamilton (Civ. App.) 177 S. W. 565.

12. Agre'ements not to be performed within one year-Possibility of performance.
A parol contract which does not provide that it is not to be performed within a year,
and which may be performed on some contingency within a year, is not within the stat
'Ute of frauds. Adair v. Stallings (Civ. App.) 165 S. W. 140.

A verbal contract for the sale of growing timber which allowed the buyers four years
within which to remove the timber is not void, under the statute of frauds, as an agree
ment not to be performed within a year. Groce v. West Lumber Co. (Civ. App.) 165 S.
W.519.

A parol agreement by the seller of his business not to engage in similar business 1n
the village, so long as the buyer engages therein in the village, is not within the statute
of frauds. Tomlin v. Clay (Civ. App.) 167 S. W. 204.

A contract which mayor may not be performed within one year does not fall with
in the statute of frauds. Philip A. Ryan Lumber Co. v. Ball (Civ. App.) 177 S. W. 226.

An oral contract whereby a brewing company, in consideration of plaintiff's assump
tion of a debt, agreed to give him the exclusive right to sell its beer in a county, there
being no agreement as to the length of time the agreement should run, though for plain
tiff to reimburse himself it would have to run for two or three years, was not invalid un
der the statute of frauds. Woods v. American Brewing Ass'n (Civ. App.) 183 S. W. 127.

13. -- Commencement of period.-A verbal lease for a term not longer than one
year to commence in the future is valid. Street-Whittington Co. v. Sayres (Civ. App.)
172 S. W. 772.

15. Creation of estates or interests In general.-A parol contract that defendant
should live on land of plaintiff, build a house, pay taxes, and that after the land had
become valuable it should be sold, and the profrts divided, was insufficient to give de
fendant an interest in the land itself. Snover v. Jones (Civ. App.) 172 S. W. 1122.

16. Creation of leases.-Where land was rented verbally, and, after entry by the
tenant, the landlord stated that as long as the tenant paid her rent she could have the
place, the contract was not obnoxious to the statute of frauds. Hamlett v. Coates (Civ.
App.) 182 S. W. 1144.
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17. Assignment,' grant or surrender of existing estates, interests or terms.-Where
the legal title to land was in trustees for parties who had recovered it under a con

tract by which their attorney was to have an interest therein, any parol contract by
such attorney that associated attorneys should have an interest in the land for their
services was in violation of the statute of frauds and nonenforceable. Phcenix Land Co.
v. Exall (Civ. App.) 159 S. W. 474.

A verbal gift of land by a husband to his wife is wholly void, being within the stat
ute of frauds, where it appeared that the land was not purchased with the wife's sepa
rate means. Childress v. Robinson (Civ.'· App.) 161 S. W. 78.

Cancellation of vendor's. lien notes could be based on holder's' oral agreement to
cancel them, though cancellation might have destroyed lien upon land, and destroyed su-'
perior title of holder; statute of frauds having no application. Bright v'. Briscoe (Civ.
App.) 193 S. W. 156.

,19. -- Establishment of boundary.-Where the true location of a' boundary line
is unknown to the contiguous owners, and they orally agree on a line, which they know
is not the true boundary, the a.greement is void under the statute of rrauds. Voigt v.

Hunt (Civ. App.) 167 S. W. 745.
That a boundary may be establtshad by parol agreement, it is ess.ential that there be

doubt and uncertainty as to its true location. 'Ware v. Perkins (Civ. App.) 178 S. W.
84�.

.

21. Contracts for sale of interests in land.-An agreement between two or more per
sons for the joint acquisition of land is not within the statute of frauds" as a "contract
for the sale of land." Phcenix Land Co. v. Exall (Civ, App.) 159 S. W. 474.

Where adverse claim to land has matured into title under the ten-year statute of lim
itations, a verbal sale of the land and subsequent verbal resale are void under the stat
ute of frauds, in the absence of circumstances taking it out of the operation of the stat
ute. Houston Oil Co. of Texas v . Gore (Civ. App.) 159 S. W. 924.

An agreement to purchase realty, improve it, and thereafter sell it to another on

Installments cannot be enforced, unless reduced to writing. Wade v. Cohen (Civ. App.)
173 S. W. 1168.

Under this article, verbal agreement of rather's grantees that a daughter to whom
an advancement had already been made should share the granted land held not enforce
able by her as a contract to convey to her an interest in the land. Lindley v. Lindley
(Civ. App.) 178 S. W. 782.

Statute of frauds Tequiring contracts for conveyance of real estate to be in writ
ing includes contracts to devise land. Henderson v. Davis (Civ. App.) 191 S. W. 358.

22. -- Nature of property.-Growing trees are a .part of the realty, and a verbal
sale thereof which does not contemplate their- immediate separation from the soil is
within the statute of frauds. Groce v. West Lumber Co. (Ctv. App.) 165 S. W. 519.

A contract for the' sale of growing timber held a contract to sell chattels, and not
one to convey an interest in land within the statute of frauds.' Philip A. Ryan Lumber
Co. v. Ball (Civ, App.) 177 S. W. 226.

.

Share of stock in corporation may be sold by parol, or pass by delivery of certifi-
cate. Condit v. Galveston City Co. (Civ. App.) 186 S. W. 395.

27. Part performance-In generaI.-Oral agreement to take and raise the son of
another and leave him all of the party's real and personal property at his death held
sufficiently performed to remove it from the statute of frauds, where the child had treat
ed such party as his father and performed services around hie. horne without wages' or

money consideration. Bridgewater v. Hooks (Civ. App.) 159 S. W. 1004.
A joint and mutual will executed by husband and wife and a deed executed by them

as part of the same transaction, in consummation of a parol contract between them for
the equitable disposition of their property between their children, constitute part per
formance of the parol agreement so as to take it out of the statute of trauds. Larrabee
v. Porter (Civ. App.) 166 S. W. 395.

Moving out by the lessee cannot be considered part performance of an oral contract
to rescind the lease, being subsequent to insistence of the lessor that the lease be com

plied with. Gardner v. Sittig (Civ. App.) 188 S. W. 731.
That a party to an oral contract to convey land has conveyed to the other party will

not, standing alone, be accepted as a part performance, strica such act is merely equiv
alent to a payment by him, not entitling him to specific performance. Glegg v. Brannan
(Civ, App.) 190 S. W. 812.

That plaintiff performed personal services for deceased is not such an execution or

part performance as would take a contract to pay for such services by devise out of stat
ute of frauds. Henderson v. Davis (Civ. App.) 191 S. W. 358.

28. -- Possession.-Delivery of possession of land held not essential to part per
�o'i'mance of a contract to leave all of a party's propertv rto another, as from its nature
a-nd purpose it could not be evidenced by delivery of possession. Bridgewater v. Hooks
(Crv. App.) 159 S. W. 1004.

.

A vendee under a parol sale of land, by permitting his vendor to thereafter enter and
remove the timber, as was provided by the contract, did not thereby yield possession so

as to affect the vendee's title under the parol sale. Houston Oil Go. of Texas' v. Payne
(Civ. App.) 164 S. W. 886.

29. -- Payment.-Specific performance of an oral contract to convey land will not
be enforced, in the absence of possession or permanent improvements made fher-eon;
though the' purchase money has been paid. Clegg v. Brannan (Civ. App.) 190 S. W.
812.

30. Improvements.-Improvements begun by the lessee under a verbal lease

during a few months between the lease and the death of the lessor held sufficient to take.
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the lease out of the statute of frauds, even though no part of the improvement was com

pleted in the lifetime of the leesor. Edwards v. Old Settlers' Ass'n (Civ. App.) 166 S.
W.423.

Where a parol grant of a way has been acted upon by the expenditure of moneys
which would be lost if the right of way be revoked, an easement arises by estoppel.
Bowington v. Williams (Civ. App.) 166 S. W. 719.

Piping a house for gas and slight expenditure for wall paper held so insignificant as

not to amount to improvements taking an oral contract for sale of the land out of the
eta.tute of frauds. Ryan v. Lofton (Civ. App.) 190 S. W. 752.

31. -- Possession and payment.-Where one having first obtained -title to land by
adverse possession makes an oral sale thereof, payment of purchase money, and taking
posseseion of the vendee, and his making of. improvements which are not permanent and
have no particular relation to the value of the land, are insufficient to take the contract
out of the statute of trauds. Houston Oil Co. of Texas v. Gore (Civ. App.) 159 S. W.
924.

32. -- Possession and improvements.-In considering improvements which would
take a verbal lease with delivery of possesston out of the statute of frauds, a dam for
the construction of which the lessee had agreed to pay a part, and which, though not on

the leased land, created a lake thereon, used for irrigation purposes, and a valuable and'
permanent improvement, was properly included. Edwards v. Old Settlers' Ass'n (Civ.:
App.) 166 S. W. 423.

. .

Equity will sustain a parol gift of land, notwithstanding the statute of frauds,
where possession has been delivered and improvements of a substantial value have been
made on the land by the donee with the donor's knowledge. Wilkerson & Satterfield V.·

McMurry (Civ. App.) 167 S; W. 275.. .

Where an owner gave land to a son, who was placed in poseession, and who, be
fore building a house, removed trees and fences and. filled in low places on the prem
ises, the improvements made vested in the son the title in equity, notwithstanding the
statute. Id.

Where change of possesston and improvements on land are set up by a purchaser to
take a parol contract for its purchase out of the statute of frauds,. the value of the im
provements must be substantial and must exceed the value of the use of the property.
Page v. Vaughan (Civ. App.) 173. S. W. 541.

Verbal contract to sell tract, only part of which was conveyed, held not taken out
of the statute of frauds by purchaser-s possession of the whole tract, and improvements
on that conveyed, with knowledge of the facts. Pitts v. Kennedy (Civ. App.) 177 S.
W. 1016.

Where, to enforce an oral contract to convey, reliance is had upon the claimant's
possession and improvement of the pr-emises,' the value of the improvements must be
shown to be such proportion of the value of the property and made in such reliance upon
the' contract as to give the claimant equitable rights. Ryan v. Lofton (Civ. App.) 190· S.
W. 752.

34. Contracts implied by law on part performance.-While payment of purchase
money under a verbal. contract foor sale of land gives no right to specific performance,
the vendee may recover the money paid if the vendor refuses to perform. Whaley v. Mc
Donald (Civ. App.) 194 S. W. 409.

Where plaintiff paid money 'as initial payment on purchase price of land, and on

next day vendors agreed that plaintiff should take different tract and money paid should
apply thereto, vendors could not retain money and refuse to perform oral contract, and
vendee could recover money paid. Id,

35. Contracts 'Completely performed.-Where grantor, in pursuance of parol agree
ment, conveyed land in consideration of care, nursing, etc., the deed was not void be
cause grantor, under statute of frauds, could not have been compelled to execute the
same. City of Houston v. Ritchie (Civ. App.) 191 S. W. 362.

36. Discharge of contracts without performance.-A lease being, as required by the
statute of fraud, in writing, rescieston thereof cannot be proved by parol. Gardner v.

Sittig (Civ. App.) 188 S. W. 731.

37. Modification of contract.-Where a. contract for the exchange of real property
was executed in part by delivery of the properties, including a certain house and lot, the
statute of frauds had no application to a supplemental oral agreement relating to sub
stitution of the house in lieu of the note which the owner was to assign. Baker v. Rob
ertson (Civ. App.) 163 S. W. 326.

Under the statute of rraude a written agreement to secure subtenants for a 5-year
term could not be modified by' parol agreement to accept tenants for a term of 4 years
and 11 months. Burgher & Co. v; Canter (Civ. App.) 190 S. W. 1147�

.

38. Equitable relief.-Where defendant, in pursuance of a parol contract, whereby
he was to receive 160 acres of land if he would look after and keep trespassers off a

company's land, performed his part of the contract and took posseeslon of and erected
permanent and valuable improvements upon the 160 acres, he acquired an equitable title
which the court will protect. Houston Oil Co. of Texas v. Payne (Civ. App.) 164 S. W.
886.

Where defendant released its lien upon plaintiff's prop-erty, relylrig upon .his oral
promise to give substitute secur-ity, that plaintiff claimed other land acquired as home
stead as against a trust deed subsequently executed under the agreement held to take
the case out of the statute of, frauds, since to apply the statute would permit the per
petration of a fraud. Pipkin v. Bank of Miami (Civ. App.) 179 S. W. 914.

39. Persons to w.hom statute is available.-The statute of frauds is no .derense to
an action for delay. in delivering a telegram, because F., by whom the sender of the
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telegram caused it to be sent, and who' contracted with the company's agent to send it,
orally guaranteed the, charge�, which were afterwards paid. Western Union Telegraph
Co. v. Taylor (Civ. App.) 167 S. W. 289.

The defense of statute of frauds is a personal 'one, and :::.0 cannot be invoked by a

defendant, not 'a pa'fty to the contract, in favor of plaintiff against interveners. Gen
eral Bonding & Casualty Ins. Co. v. McCurdy (Civ. App.) 183 S. W. 796.

The statute of frauds does not render a contract thereunder absolutely void, but
voidable only, and is for the benefit of defendant.' Graham v. Kesseler- (Clv, App.) 192
S. W. 299.

41. Waiver of bar of statute.-A widow of one entering into a verbal lease contract,
who, after his death, allowed permanent and valuable improvements to be made thereon,
and who accepted the agreed rent therefor, held to have thereby ratified such verbal
lease. Edwrurds v. Old Settlers' Ass'n (Civ. App.) 166 S. W. 423.

The lessor is not eetoppsd to object to evidence of oral rescission of lease in writing,
as required by the statute of fraud, because of the lessee moving out; this being after
the lessor insisted on performance of the lease. Gardner v. Sittig (Civ. App.) 188 S.
W. 731.

42. Trusts.-An oral agreement between two persons to purchase land jointly cre

ated a trust in the land when purchased by one of the parties under the agreement not
withstanding the statute of frauds. Sachs v. Goldberg (Clv, App.) 159 S. W. 92.

The statute of frauds does not require that trusts shall be evidenced by writing.
Larrabee v. Porter (Civ. App.) 166 S. W. 395.

An agreement whereby one of the parties constttutes himself 'a trustee for the spe
cific'purpose of carrying out an agreement for the sale and conveyance of an interest in
land is not within the statute of frauds.' Lester v. Hutson (Civ. App.) 167 S. W. 321.

Where legal title is taken in the name of the purchaser with the understanding that
the equitable title shall vest in persons promising to support the purchaser until his
death, such parol agreement, when executed, constitutes a valid enforceable trust not
withstanding the statute of frauds. Ryan v. Lofton (Civ. App:) 190 S. W. 752.

,43. RequiSites and sufficiency of writing.-A written proposal to sell land held not
a memorandum of the terms of the sale within the statute of frauds and, unless the pro
posal be accepted by the seller, the contract is unenforceable, Daugherty v, Leewright
(Clv. App.) 174 s. W. 84i;

.

45. -- Description of land.-Parol evidence is inadmissible to aid the descrtption
of land contained in a memorandum, relied on to take a contract out of the statute of
frauds. Clegg v. Brannan (Civ. App.) 190 S. W. 812.

A description in a contract of sale of 263 acres of a specified distance N. E. of M.,
coupled with recitals of an incumbrance or $8,140, that it had been inspected and accept
ed by the party, and that the vendors should have possession to Jan:uary 1st, was suf
ficient within the statute of frauds. Porter v. Memphis Land & Commission Co. (Clv,
App.) 159 S. W. 497,

A contract agreeing to convey "a certain three thousand acres in B. county, Tex
as," without designating the owner or any pactlcular locality or natural objects fixing its
location, or referring to any writing doing so, and, also certain lots described by merely
giv.ing the lot, and block number and price, was too indefinite in descrtbtng the land to
permit specific performance. Rosen v. Phelps (Civ. App.) 160 S. W. 104.

A contract to sell a place conststtng of four lots in a certain town, it appearing that
vendor owned only one place in that town which consisted of four lots, describes the

property with sufftcienn certainty to comply with the statute of frauds. Beaton v. Fus-
sell (Civ. App.) 166 S. W. 458.

.

A description of land in a contract of sale held sufficient to sa:ti�.fy the statute of
fTauds. Spaulding v. Smith (Civ. App.) 169 S. W. 627.

Description of land in contract SOUght to be specifically enforced is sufficient where
from it the land can be identffted.. Wooten v, Dermott Town-Site Co. (Civ. App.) 178
s. W. 698.

A memorandum of agreement for exchange of lands, which did not describe a tract
of land or give field notes from which it could be identified was insufficient. Clegg' v.

Brannan (Civ. App.) 190 S. W. 812.

47. -- Signature.-Contract for exchange of land not signed by one of the parties
was in contravention to the statute of frauds, and not binding, upon him without alle
gations showing his right to specific performance by reason of possession, part pay
ment, etc. Clegg N. Brannan (Civ. App.) 190 S. W. 812.

48. Contents of memorandum in general.-The written agreement for the sale or

exchange of land required by the statute of frauds must contain the essential terms of a

contract, such as its SUbject-matter, expressed with such certainty that it may be under- ,

stood without parol eVidence to show the intention of the parties. Rosen, v. Phelps (Civ,
App.) 160 S. W. 104.

'

52. Separate writings.-The memorandum or writing evidencing a contract for the
sale of land, required by the sta.tute of, frauds, may be shown by correspondence. Spaul
ding v. Smith (Civ. App.) 169 S. W. 627.

Under the statute of frauds, agreement for sale of realty need not be contained in
one instrument, but may take the form of telegrams, if, read as one, they present a con

cluded contract. Longinotti v. McShane' (Civ, App.) 184 S. W. 598.

53. Parol acceptance of written offer.-An instrument, leasing land for one year and
also giving exclusive option to lessee during the year, although signed, by both parties,
was not an option accepted in writing, and hence not enforceable in equity. Petty v.

Wilkins (Civ. App.) 190 S. W. 531.
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54Y2. Operation of statute.-A contract is not unlawful because' not in compliance
with the statute of frauds, as the statute presupposes its legality, the enforcement of
which is only suspended until the provisions of the statute are satisfied. Edwards v.

Old Settlers' Ass'n (Civ. App.) 166 S. W. 423.
'

Action for damages for breach of verbal contract in contravention of statute of
frauds held not to lie. Pitts v. Kennedy (Civ. App.) 177 s. W. 1016.

60. EVidence.-Where an oral lease waamado under which the lessee went into pos
session and made valuable improvements, the fact that it was agreed that the lease
should be reduced to writing does not conclusively show' that the improvements were

made on the faith of the promised written lease, and not on the strength of the oral one.

Edwards v. Old Settlers' A51s'n (Civ. App.) 166 S. W. 423.
In an action to recover the price of coal ordered by another, evidence held to war

rant a finding that the coal was sold to defendants, and that they agreed to pay for it.
Roach, Stansell & Crane v. Timpson (Civ. App.) 170 S. W. 863.

To take a parol agreement for the sale of land out of the statute of frauds by part
performance, its terms must be clearly established. Snover v. Jones (Civ. App.) 172 S.
W. 1122.

In a suit to recover real estate, evidence held sufficient to sustain a finding that the
parties agreed to locate a certain line bounding plaintiff's purchase, and that such loca
tion was not made to settle a doubt or dispute. Ware v. Perkins (Civ. App.) 178 S. W.
846.

,

Consideration in contract for sale of real estate may be shown by parol, and statute
of frauds does not apply thereto. "Whaley v. McDonald (Clv. App.) 194 S. W. 409.

'

Art. 3966.
void.

1. Validity of transfer In general.-A judgment ...foreclosing a mortgage, after pay
ment of the debt secured, is void as to a junior lienholder and creditor of the mortgagor,
who is not a party to the suit, and he may collaterally attack the judgment. Clarke v.
A. B. Frank Co. (Civ. App.) 168 s. W. 492.

Though some of the property conveyed by a debtor was his wife's separate property,
held, that a creditor might attack the conveyance as to property belonging to the debtor.
Citizens' State Bank Y. McShan (Civ. App.) 172 S. W. 565.

Where debtor transferred land for stock for goods which he had conveyed to a cred
itor, whose debt was less than the value of the goods, transaction held void if the cred
itor was to have the balance of the proceeds from a sale of the goods, above his debt.
Coughran v. Edmondson, 106 Tex. 540, 172 S. W. 1106, reversing judgment Edmondson v.

Coughran (Civ. App.) 138 S. W. 435.
Where corporation was sued, and receiver for it sought, attempted transfer of its

property to another corporation, apparently organized to meet exigencies of receivership,
was fraudulent and void. Bond-Reed Hardware Co. v. Walsh (Civ. App.) 193 S. W. 1148.

Where defendants formed two corporations, one to make contracts for goods and
rents, the other to take possession of goods and use rented premises, there was a con

spiracy to defraud creditors. Id.

9. Reservations and trusts.-Where insolvent debtor exchanged land for stock of
goods and had them transferred to a creditor, whose debt was less than their value,
transactions held void if goods were to be resold and surplus paid the debtor. Coughran
v. Edmondson, 106 Tex. 540, 172 S. W. 1106, reversing judgment Edmondson v. Coughran
(Civ. App.) 138 S. W. 435.

10. Rlglht of debtor to prefer credltor.-Secret understanding between one of largest
creditors of partnership, the party who was to take over its stock of goods; and the part
nership, that' such creditor should be paid its debt in full, was a fraud upon other cred
itors, which would defeat a composition agreement, if any had in fact been made. Aber
nathy Rigby Co. v. McDougle, Cameron & Webster Co. (Civ. App.) 187 S. W. 503.

Until a corporation ceases to be a going concern, it may prefer its creditors, and dili
gent creditor of such corporation, although a director, can in good faith secure such pref
erence by attachment or garnishment. Mc,Cormick v. Cornell & Wardlaw (Civ. App.)
193 S: W. 1083.

Where a foreign corporation was insolvent and its president knew of such condition
and negotiated to prevent creditors from taking steps against it and then assigned his
claim against the corporation to certain persons, frey could not by attachment secure a

preferential lien upon the corporation property as against, other general creditors. Id.

15. Consideration and payment of Jiabilities.-A creditor may receive property for his
debt if not more than reasonably sufficient to discharge it; but, where the value mate
rially exceeds the debt, the transaction is rraudulent in law. Coughran v. Edmondson,
172 S. W. 1106, 106 Tex. 540, reversing judgment Eldmondaon, v. Coughran (Civ, App.) 138
S. W. 435.

• .

A creditor could lawfully purchase of his debtor sufficient property to pay the debt
due him and to payoff the claims of a lien creditor and anothen :creditor. Martin v.

Jourdanton Mercantile Co. (Civ. App.) 185 S. W. 583.
'

A vendor cannot commit a fraud on creditors by making a deed to a grantee to whom
the land already belongs by equitable title. Fidelity Trust Go. v. Rector (Civ. App.) 190
S. W. 842.

Where defendant had, with others, received share of estate, but the others permitted
him, without evidence of liability, to retain money due them and use, it for 30 years,
there was no legal or equitable enforceable liability, so that his conveyance of land to
them one day prior to abstract ?f judgment against him was' fraudulent as to the judg-
ment creditors. Hirt v. Werneburg (Civ. App.) 191 S. W. 711. '

15Y2' _'-
, New debt.-On exchange of la�d by insolvent debtor for stock of goods;

cash and note for a difference in price given by a, creditor, and expenses in perfecting the
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title, 'held a new debt which, as against the debtor's other creditors, could be discharged
by having the goods conveyed to such creditor. Coughran v. Edmondson (Sup.) 172 s.
W. 1106, 106 Tex. 540, reversing judgment Edmondson v. Coughran (Civ. App.) 138 S. W.
435.

17. -- .Transactions between husband and wlfe.-The creditor of a 'husband who
conveyed land to his wife could question the deed to the wife. Emery v. Barfield (Civ.
App.) 183 s. W. 386.

.

18. -- Partial Invalidity or i1legallty.-A bank held entitled to attack, as in fraud
of creditors, a debtor's conveyance of a note to one who paid to the bank the debt for
which the note was collateral. Citizens' State Bank v. McShan (Civ. App.) 172 s. W. 565.

20. Fraudulent Intent of debtor-Knowledge or notice of intent and participation
therein.-Under this article, where a wife was indebted to her divorced husband for .an

accounting and settlement of the community property, a deed of gift by her to her chil
dren by such husband of land belonging to the community estate, made immediately after
both she and the children had knowledge that an accounting and settlement was being
demanded by him, was in fraud of his rights. Messimer v. Echols (Civ. App.) 194 s. W.
1171.

22. Validity as between original parties or their r-epreserrtaflvee-c-Where property is
conveyed by a decedent during his lifetime, whether bona fide or in fraud of creditors,
such property forms no part of estate, and administrator is without authority to sue for
its recovery. Powell v, Stephenson (Civ. App.) 189 S. W; 570.

'

Where land has been conveyed in fraud of creditors, title of grantor passes to fraud
ulent grantee, subject only to right of defrauded creditors to have the conveyance set
aside. Hughes v. Hughes (Civ. App.) 191 s. W. 742.

Since the statute as to fraudulent conveyances makes them subject to be avoided
by a creditor only, a conveyance, even if made in fraud of creditors, is valid between
the parties. Texas Rice Land Co. v. Langham (Civ. App.) 193 s. W. 473.

2&. Credltors,.-lndebtedness for. services rendered in pursuance of express or im
plied contract, or quantum meruit indebtedness for services, was such indebtedness as

would render gift deed by debtor void as to prior creditor. Stolte v. Karren (Civ, App.)
191 s. W. 600·.

26. Subsequent creditors.-Subsequent creditors held not entitled to interfere with
mortgagee's possession of mortgaged chattels, though possession was delivered to him for
the purpose of putting the property beyond the reach of other creditors. Clopton v: Jolly
& Terry (Ctv, App.) 181 S. W. 562.

.

The vendor'S lien of the prlncipal stockholder of a corporation who took a convey
ance of the corporate property and then conveyed it to another, to whom he delivered
the corporate stock, and who reconveyed the property to the corporation, is not invalid as

against subsequent creditors with notice. Gulf Pipe Line Co. v. Lasater (Civ. App.) 193
S. W. 773.

'
.

Subsequent creditors of a corporation have no right or authority to question the va

lidity of a sale by the corporation of its property. ld.

35. Remedies o� creditor.-:-Where value of property involved in action to set aside
fraudulent conveyance is in issue, market value should be subject of Inqutry, providing
property has market value, and, if not, its intrinsic value may be established. Citizens'
Nat. Bank of Plainview v. Slaton (Civ. App.) 189 s. W. 742.

.

Where a conveyance was in fraud of creditors, a judgment creditor had right to sub
ject to his judgment the excess in market value of property conveyed by his debtor over
and 'above market value of property received by him in exchange. ld .

.

. Party who 'was active agent of two corporations own-ed and controlled by him and
operated pursuant to conspiracy so as .to defraud parties who dealt with them was prop
erly cast in judgment, since where one has conspired with others to cheat and defraud,
he will be held liable. Bond-Reed Hardware Co. v. Walsh (Civ. App.) 193 s. W. 1148.

37. Weight and sufficiency of evidence.-In suit by execution purchaser against debt
or's fraudulent grantee, evidence held to support finding against defendant's claim of eq-'
uitable ownership, though he testified to facts showing such ownership. Landers v. Me-
Cutchan (Civ, App.) 161 S. W. 960.

'.

In suit by execution purchaser against debtor's grantee, judgment for purchaser held
not erroneous for insufficiency of evidence to show grantee's knowledge of the debtor's
fraudulent intention. ld.

.

.

Evidence held to support a special verdict that a deed was executed by defendant
without consideration and with intent to defraud his creditors. First State Bank of
Blackwell v. Knox (Civ. App.) 173 s. W. 894.

Evidence held 'sufficient to justify jury's finding that the conveyance of the premises
to defendant was fraudulent as to the grantor's creditors. McGough v. Finley (Civ. App.)
179 s. W. 918.

Evidence held to justify finding' that sales by defendant were not in good faith, but
were made with a view to delay creditors. Bond-Reed 'Hardware Co. v. Walsh (Civ.
App.) 181 S. W. 248.

'

In a suit for damages for the conversion .of mules, etc., wherein defendant contended
that any sale to plaintiff by its debtor was in fraud of creditors, evidence held insufficient
to show the debtor's intent to shield his property from future debts. Martin v. Jourdan
ton Mercantile Co.: (Civ, App.) 185 s. W. 583.

Evidence held not to sustain a finding that a sale by a debtor was made with intent
to defraud his creditors. ld. .

In action for conversion, defended on ground of the fraudulent conveyance of prop
erty to plaintiff by defendant's debtor, where there was no evidence of the value of the
property at the time of the conveyance, its value was not shown to exceed the amounts
of the three debts canceled on its sale to plaintiff. ld.
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That two horses on which plaintiff had a lien for food and care, together with other
personal property, were sold for $50, and that immediately afterwards the horses were

sold for $225 or $250, Indicated that the sale was simulated to defeat creditors. Liberal
Loan .& Realty Co. v. Meyers (Civ. App.) 186 s. W. 433.

In trespass to try title, evidence held to support a finding that a prior conveyance of
land was made for purpose of defrauding, hindering, and delaying creditors. Hughes v.

Hughes (Civ. App.) 191 S. W. 742.
.

.Evidence held to justify finding that grantor conveyed all his land in Texas and Ne
braska to hinder, delay, and defraud creditors. Colgrove v. Falfurrias State Bank (Civ.
App.) 192 s. W. 580.

Evidence held insufficient to show that a conveyance was taken in the name of a

stockholder, and not the corporation, for the purpose and with the intent of delaying,
hindering, and defrauding the corporation creditors. Texas Rice Land Co. v. Langham
(Civ. App.) 193 S. W. 473.

Art. 3967. [2545] [2466] Voluntary conveyances.
In general.-Under this ar-ticle, gift by insolvent father to children of money received

from sale of his live stock, held void as to an existing creditor. Rector v. Continental
Bank & Trust Co. (Civ. App.) 180 S. W. 309.

'

Voluntary conveyance, leaving grantor sufflcient other property to pay his debts, is
not void as to prior creditors, and presumption of fraudulent purpose may be rebutted by
evidence that grantor was possessed of property within the state subject to execution suf
ficient to pay existing debts. Collett v. Houston & T. C. R. Co. (Civ. App.) 186 s. W. 232.

Under this article, to sustain a gift of land as against prior creditors it must appear
that the grantor was, at the time, possessed of property within the state subject to exe

cution, sufficient to pay his existing debts. First State Bank & Trust Co. of Abilene v.

Walker (Civ. App.) 187 s. W. 724.

Transactions between husband and wlfe.-The husband may give or convey to the
wife community property, and thereby make it her separate property, when it is not done
in fraud of creditors, and such a gift is good against subsequent creditors of the husband.
Amend v. Jahns (Civ. App.) 184 S. W. 729.

Subsequent creditors cannot attack a gift of live stock to the wife on the ground that
it was only in pursuance of an antecedent agreement, which was invalid, where it was

actually a gift of things in esse. Id.
Part of the homestead property, not previously abandoned as such, may, without con

sideration, be conveyed to the wife, becoming her separate property, free from claims of
the husband's creditors. Palmer Pressed Brick Works v. Stevenson (Civ, App.) 185 S.
W.999.

Voluntary conveyance of community property by husband to wife, deed expressly pro
viding that conveyance should not become absolute until satisfaction of vendor's lien, was

not void as to holder of vendor's lien note. Collett v. Houston & T. C. R. Co. (Civ. App.)
186 S. W. 232.

A husband can· lawfully. give any of his property or his interest in the community
property to his wife, provided he is solvent. Earhart v. Agnew (Civ. App.) 190 S.' W.
1140.

Under this article, in wife's suit to enjoin sale on execution by husband's creditor
of land conveyed her by husband, if creditor proves he was such prior to execution of
deed, wife's prima facie -case, made by its production, fails, unless she proves husband
had other property to satisfy debt either when 'Conveyance was made or execution levied.
Stolte v. Karren (Civ. App.) 191 s. W. 600.

Gift deed from husband to wife vested legal title in wife, and neither husband nor

his subsequent creditors or purchasers could question wife's deed, which could only be
done by husband's prior creditor. Id.'

.
.

.

,

Effect of gift by Insolvent debtor.-A pretended gift of a half interest in land by an

insolvent was void as to his creditors, and, where the. land was subsequently exchanged
for a stock of goods, the donee acquired no interest in the goods. Coughran v. Edmond
son, 172 S. W. 1106, 10� Tex. 540, reversing judgment Edmondson v. Coughran (Civ. App.)
.138 S. W. 435.

.

Creditors who may challenge glft.-Where a creditor takes a renewal note tor his
'debt, after. 'the debtor makes a voluntary conveyance, the original debt still continues and
has precedence over the fraudulent conveyance, if the debtor was insolvent at the time
of the gift. First State Bank & Trust Co. of Abilene v. Walker (Civ. App.) 187 s. W. 724,

Indebtedness .for services rendered in pursuance of express or implied contract, or

quantum meruit indebtedness, for services, was such indebtedness as would render gift
deed by debtor void as to prior creditor. Stolte v. Ka�ren (Civ. App.) 191 s, W. 600,

, Right of'subsequent creditor- to avoid gift.-Where it did not appear that a debtor's
.sale was made with intention. to pass absolute title, future creditors could not set it
aside on' the ground that more than was reasonably necessary to pay the debts pro
vided for in the transaction was conveyed. Martin v: Jourdanton Mercantile Co. (Ctv,
·App.) 185 B, W. 583. .

.

Voluntary conveyance is void as to existing creditors. but not as to subsequent cred

'ttors, m.erely on the ground that it is voluntary. Collett v. Houston & 'T. C. R. Co •

. (Civ. App.) 186 S. W. 232.
"

In a suit to restrain the sale of larid under an execution against the husband, evi
dence held to' show a gift from the husband of his interest in the money with which

the land was bought to the wife, which was valid against a subsequent creditor, City
,Nat. Bank of Eastland V.' Kinnebrew (Civ. App.) 190 S. W. 536.

Debtor within statute.-An indorser of promissory notes is a. "debtor' within this
article. Ochoa. v. Edwards (Civ. App.) 189 s. ,\V. 1022.
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Donee's rlghts.-Donee in voluntary conveyance cannot sustain it by showing he had
no notice of donor's debts. Collett v. Houston & T. C. R. Co: (Civ. App.) 186 S. W. 232.

Where voluntary grantee of land, expressly subjected by deed to vendor's lien, paid
note secured by lien, or such note was paid by another, such grantee became vested
with fee-simple title. Id,

Art. 3968. [2546] [2467] Gift of goods, etc.

What are goods and chattels.-Where a father offered to give mules to son if he
paid off mortgage thereon, which the son never undertook to do, nor claimed the mules,
held, that the son was not the owner by purchase. Carroll v. First State Bank of Deni-
son (Civ. App.) 160 S. W. 632.

,

This article does not make delivery and possession of a note essential to the validity
of a gift thereof. Earhart v. Agnew (Civ. App.) 190 S. W. 1140.

Requisites of gifts.-Where V. executed a note to A. and B., which, with a paper
asking them to accept it, was placed in an envelope and sealed, and the same was found
in V.'s house after his death, there'was no gift inter vivos, because of the absence of a

delivery to A. and B. by V. during his lifetime. Maris v. Adams (ClV. App.) 166 S. W.
476.

Under this article, grass seed raised by wife on her separate real estate held not a

gift to her by her husband as against his creditors where actual possession was not
given to the wife. First Nat. Bank of P1ainview v. M.cWhorter (Civ. App.) 179 S. W.
1147.

Under this article, live stock purchased by children with money their father realized
from the sale of stock he had given them without delivery and placed in bank to the
credit of one and given directly to the other was irrevocably the children's property by
purchase. Rector v. Continental Bank & Trust Co. (Civ. App.) 180 S. W. 309.

Where a father by parol gave his daughter a mare running at large, upon the range,
in the absence of delivery, no property passed to the daughter, and she did not own

- such mare's increase. Id. ,

Complete and unconditional delivery by the donor, and acceptance by the donee are

essential to the validity of a gift Inter vivos. Grayson v. Boyd (Civ. App.) 181) S. W.
651.

Under this article, ail alleged oral gift of a mule not executed by actual possession
is void as against creditors. Spaulding Mfg. Co. v. Allen (Civ. App.) 193 S. W. 715.

Evlde'nce.�Evidence held to sustain finding that notes sued on had not been given
to maker by the payee thereof since deceased. Baker v. Bledsoe (Civ. App.) 182 S. W.
1184.

While mere branding cattle in the wife's name is insufficient to prove gift thereof
to her it is evidence which may be considered with other facts to show a gift of the
increase, as well as its proceeds. Amend v . .Jahns (Civ. App.) 184 S. W. 729.

IDvidence, in an action to restrain an execution sale of property, held to sustain a

finding that the property was acquired by the principal defendant as a gift, and not as

part consideration for lIroperty sold to the donor. Fidelity Trust Co. v. Rector (Civ.
App.) 190 S. W. 842.

.

Art. 3969. [2547] [2468] Loan of chattels.
See Posey v. Adam: Schaaf Co. (CiY. App.) 189 S. W. 977.
Cited, Hudgins v. Hammers (Civ. App.) 178 S. W. 986.

Art. 3970. [2�48] Chattel mortgage void, when.
Purchase of entire' stock.-Notwithstanding this article, a purchaser of the whole ot

a stock of goods, Who assumed the seller's debt, cannot question the legality of the
mortgage. Denman V. Ta.mes' (CiV'. App.) 180 S. W. 1157 (following Continental State
Bank of Beckville v. Trabue [Civ. App.] 150 S. W. 209).

Validity' of mortgage In general.-Evidence held to show that a sale of automobiles
to a dealer was in contemplation that they would be exposed for sale by him in the
ordinary course of business, so that a mortgage given by him. on the automobiles was

void. .J. I. Case Threshing Mach. Co. v. Lipper (Civ. App.) 181 S. W. 236.
A chattel mortgage in the ordinary form given by a retail dealer in automobiles

to the manufacturer and seller was void. 1d.

Security for 'purchase price.-A reservation of title to a stock of goods to secure the
purchase price, though declared a mortgage by Rev. St. 1911, art. 5654, is not within
article 3970, declaring void a mortgage on a stock of goods. Mayfield Co. v. Harlan &
Harlan (Civ.' App.) 184 S. W. '313.

Application where mortgagee In possession.-This article does not apply where the
goods mortgaged are segregated from the stock and possession delivered to the mort
gagees. Krower v. Martin (Civ. App.) 184 S. W. 51L

Art. 3971. Sales of merchandise and fixtures in bulk; notice to cred
itors; .liability as receiver.-The sale or transfer in bulk of any part or

the whole of a stock of merchandise, or merchandise and the fixtures per
taining to the conducting' of said business otherwise than in the ordinary
course of trade, and in the regular prosecution of the business of the sell
er or transferor, shall be void as against the creditor? of the seller or

transferor unless the purchaser or transferee demand and receive from
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the seller or transferor a written list of names and addresses of the credi
tors of the seller or transferor, with the amount of the indebtedness due
or owing to each and certified by the seller or transferor under oath to be
a full, accurate. and complete list of his creditors, and of his indebted
ness; and unless the purchaser or transferee shall at least ten days be
fore taking possession of such merchandise or merchandise and fixtures,
or paying therefor, notify personally or by registered mail every credi
tor whose name and address are stated in said list, or of which he has

- knowledge, of the proposed sale and of the price, terms and _conditions
thereof. Any purchaser or transferee who shall not conform to the pro
visions of this Act shall, upon application of any of the creditors of the
seller or transferor, become a receiver and be held accountable to such
creditors for all goods, wares, merchandise and fixtures that have come

into his possession by virtue of such sale or transfer. [Acts 1909, p. 66;
Act March 23, 1915, ch. 114, § 1.]

Explanatory.-The title of the act purports to amend articles 3971, 3ar72, 3973, "so
as to include the fixtures pertaining to the conduct of such business and to make the
purchaser or transferee who shall not conform to the provisions of this act, upon the
app-lication of any creditor or seller or transferor, or receiver of said goods, wares and
merchandise and fixtures, that have thus come into his possession." The act took effect
90 days after March 20, 1915, the date of adjournment.

Cited, A. G. Schwab & Son v. Norwood (Civ. App.) 183 S. W. 807.

Constltutlonality.-The Bulk Sales Law held a valid exercise of the police power,
and not to unreasonably deprive the owners of merchandise of their control over it and

.

right to contract as to it. Owosso Carriage & Sleigh Co. v. McIntosh & Warren (Sup.)
179 S. W. 257.

Creditors' remeclles.-Under this article, a sale of a stock is void as to a creditor of
the seller whose name was omitted from the list furnished to the purchaser, but which
list was not verified by the seller. Williams v. J. W. Crowdus Drug Co. (Civ. App.)
Hi:'] S. W.l87.

Under Bulk Sales Law, § 1, a purchaser who did not comply with the statute is a

trustee for the seller's creditors, and they may reach the debt by garnishment, though
the goods have been sold and the proceeds disposed of. Owosso Carriage & Sleigh Co.
v. McIntosh & Warren (Sup.) 179 S. W. 257.

The purchasers from one who sells without compliance with the Bulk Sales Law are

liable in garnishment to his creditors for the goods or their proceeds if resold. May-
field Co. v. Harlan & Harlan (Civ. App.) 184 S. W. 313.

.

S. selling in violation of the Bulk Sales Law to M., and M. reselling to N., and tak
ing his note, S.'s creditors cannot subject to their debts both the note and the goods. Id.

One who in making a purchase, void because in violation of Bulk Sales Law, as
consideration releases the seller's debt to him, cannot revive it, so as to share with the
seller's other creditors. Id.

\
Purchaser of stock of merchandise not complying with Bulk Sales Law held con

structive trustee for creditors to extent of merchandise purchased. Barcus v. Parlin
Orendorf Implement Co. (Civ. App.) 184 S. W. 640.

If transferor of stock of goods had creditors, purported sale was void as to them
if Bulk Sales Law was not complied with, and if transferee sold, disposed of goods, or
converted them by mingling them with its own, it became indebted to trust for cred
itors for value. Gerlach Mercantile Co. v. Hughes-Bozarth-Anderson Co. (Civ. App.)
189 S. W. 784.

Evidence and burden of proof.-Under Bulk Sales Law, in garnishment proceedings
on account of goods sold to garnishee, burden of proof to show that sale was within
exception of act validating it when notice is given held on garnishee. Gerlach Mer
cantile Co. v. Hughes-Bozarth-Anderson Co. (Civ. App.) 189 S. W. 784.

In garnishment proceedings on account of goods sold by judgment debtor to gar
nishee in violatton of Eulk Sales Law, attorney for plaintiffs, resident elsewhere than
in city of clients' residence, was properly allowed to· testify they received no notice with
reference to sale. Id.

.

To what sales applicable.-A sale by one formerly in the jewelry business who at
the time had withdrawn therefrom, and who had mortgaged the goods and segregated
them from his stock in trade, was not a sale in the "usual course of trade" within the
Bulk Sales Act. Krower v. Martin (Civ, App.) 184 S. W. 511.

-

The Bulk Sales Law does not apply to a sale of goods segregated from a stock in
trade 1:J.y the owner who was form.erly a merchant, but who at the time of the sale was
a farmer. Id.

Where goods, having been segregated from the main stock, are mortgaged and pos
session delivered to the mortgagees, the Bulk Sales Law does not apply. Id.

Art. 3972. Purchaser conforming to provisions, not accountable.
Any purchaser or transferee who shall conform to the provisions of Ar
ticle 3971 shall not in any way be held accountable to any creditor of the
seller or transferor for any of the goods, wares, merchandise or fixtures
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that have come into the possession. of .said purchaser or transferee by
virtue of such sale or transfer. [Acts 1909, p. 66, § 2; Act March 23,
1915, ch. 114, § 1.]

Cited, Williams v. J. W. Crowdus Drug Co, (Civ. App.) 16.7 S. W. 187.

Rights of· mortgagee.-Though the purchaser of a stock of goods in bulk does not
assume a mortage debt thereon, the mor-tgagee, not having waived his lien, may fore
close. Eagle Drug Co. v. White (Civ. App.) 182 S. W. 378.

Purchaser not personally liable.-This article places no personal liability for the
debts of the seller on the purchaser of a stock of goods in bulk. Eagle Drug Co. v.

White (Civ. App.) 182 S. W. 378.

Art. 3973. Not applicable in what cases.-Nothing in Articles 3971
and 3972 shall apply to sales by executors, administrators, receivers or

any public officer conducting a sale in his official capacity, nor to a sale
or transfer of stocks of merchandise and fixtures for the payment of bona
fide debts, where all creditors- share in proportion to their respective
claims, and without preference in the' sale or transfer or the proceeds
thereof.· [Acts 1909, p. 66, § 3; Act March 23, 1915, ch. 114, § 1.]
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TITLE 63

GAME, FISH,· OYSTERS, ETC.

Chap.
2. Fish, oysters, etc.

Chap..

3. Game.

CHAPTER TWO

FISH, OYSTERS, ETC.
Art.
3980. Public rivers, etc., property ·of state,

etc.: under jurisdiction- of commis
sioner, etc.

3982. Riparian rights prescribed.
3987. Licenses to wholesale dealers In fish

and oysters; definition.
3988. Application: requisites, - agreement

for inspection, record, forfeiture,
etc.

.

3989. Issuance of license; requirements;
tax; cancellation of license.

4000. Duties of commissioner as to collec
tion of tax, making of inspections,

Art.
etc., and slocking of waters with
fish; taking fish for state and
United States fisheries.

4000a. United States commissioner of fish
eries may conduct fish hatching and
culture.

4021c. Certain fresh water lakes shall not
be sold; open to public; proviso,
etc.

402H. Sand and other deposits may be tak
en from Corpus Christi bay and
Nueces bay.

Article 3980. Public rivers, etc., property of state, etc.; under juris
diction of commissioner, etc.

Nature of statutory provlsion.-This article is merely a declaration of the sovereign
right of the state to protect the fish and game within its borders, and its power to reg
Ulate and control, or absolutely prohibit, the taking of fish. Sterrett v, Gibson (Civ.
App.) 168 S. W. 16.

Fishing rights as between Indlvlduals.-Agreement of owners of land on which there
was a small lake held to give fishing rights as an easement appurtenant to the land, to
which the title of a grantee was subject, which were terminated by defendant club's
act in cutting its darn- and lowering the water, rendering it liable to the owner of the
slough for damages to his fishing rights and for decreasing the market value of his
property. Thomas v. Fin & Feather Club, 171 S. W. 6918, 106 Tex. 490, reversing judg
ment Fin & Feather Club v. Thomas (Civ. App.) 138 8'. W. 150.

Art. 3982. [25180] Riparian rights prescribed.
Exclusive right of grantee.-Under this article, although the original grant from the

Republic of Texas, confirmed by the Legislature of the state of Texas, did not give the
exclusive right, grantee has the exclusive right to take oysters .within the limits of his
grant. North American Dredging Co.. v. Jennings (Civ, App.) 184 S. W. 287.

Art. 3987. Licenses to wholesale dealers in fish and oysters; whole
sale dealer defined.

Refusal of Iicense.-Where an applicant for a license under this article, to engage in
the fish and oyster business, had engaged in such business for three months prior to
her application without paying the monthly tax fixed by article 3989, the license was

properly refused. Adams Fish Market v. Sterett, 172 S. W. 1109, 106 Tex. 562.

Art. 3988. Application for license; requisites; agreement for in
spection, record, forfeiture, etc.

Refusal of Ilcense.-See note under article 3987.

Art. 3989. Issuance of license; requirements; tax; cancellation of
license.

Refusal of Jlcense.-See note under article 3987.

Computation of tax.-To construe this article' so as to require that the tax be com

puted on the "quantity purchased without the state" would render the statute invalid
as tmposlng a burden on interstate commerce, and the measure of the tax for fish and
oysters "handled" is the quantity purchased within the state, plus the quantity sold
within the state from any amount acquired ·from without the state. Adams Fish Market
v. Sterett, 172 S. W. 1109, 106 Tex. 662.
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Art. 4000. Duties of commissioner as to collection of tax, making ot
inspections, etc., and stocking of waters with fish; taking fish for state
and United States fisheries.-It shall be the duty of the Game, Fish and
Oyster Commissioner to collect the special tax imposed by this chapter
and enforce its payment, to inspect all products so taxed and verify the
weights and measures thereof, to collect all license fees, to collect all
rents on locations for planting oysters, to examine or have examined all
streams, lakes or ponds when requested so to do for the' purpose of stock
ing such waters with fish best suited to such location and he shall pro
cure and furnish such stock fish from. the nearest fishery and fish hatch

ery free of charge to any party or parties applying therefor. It shall be
the duty of the Game, Fish and Oyster Commissioner to supply from
the fish hatcheries and fisheries of this State free of charge all parties
applying therefor such number of fish for the purpose of stocking private
lakes and ponds, or public waters, as may be available' for distribution;
provided, however, that the parties applying therefor shall- pay all trans

portation charges on such fish and shall return to the hatchery or fish
ery all containers free of cost.

lt shall be lawful for the Game, Fish and Oyster Commissioner of this'
State and his deputies to take at any time from the public fresh waters
of this State all brood fish required by him in operation of such hatcher
ies for the purpose of propagation and culture. It shall also be lawful
for the United States Commissioner of Fisheries and his duly- authorized
agents to take from public fresh waters of this State all brood fish neces

sary in the operation of Federal Fish Hatcheries, provided that no other
fish except brood fish shall be so taken 'for any purpose. [Act 1913, p.
�97, .� 1: Act Oct. 10, 1917, ch. 12, � 1.]

Explanatory.-Section 1 of the act amends art. 4000, Rev. Civ. St., as amended by
ch. 146, Acts, Regular Session, 33rd Legislature. See note under art. 3982, Vernon's
Sayles' Civ. St. 1914.

'

Art. 4000a. United States Commissioner of Fisheries may conduct
fish hatching and culture.-Be it further enacted that there is hereby ac

corded to the United States Commissioner of Fisheries and his duly au

thorized ag-ents the right to conduct fish hatching and' fish culture and
all operations connected therewith at any time that may by them be
considered necessary and proper, provided that they conduct the same

within prescribed limits of the Federal Fish Hatcheries. [Act Oct. 10,
1917, ch. 12, § 2.]

Sections 3, 4; and 5 of the act create offenses and are set forth post as articles
872a, 872b, and 872c of the Penal Code. Sections 1 and 2 of this act are set forth ante
as arts. 4000 and 4000a, C'ivil Statutes.

Art. 4021c. Certain fresh water lakes shall not be sold; open to pub
lic; proviso, etc.

Sufficiency. of fish commrsstcner's order.-It is no objection to an order of the fish
commissioner closing a certain water against fishing with seines and nets that it does
not name the time for which it is to be Closed. Sterrett v. Gibson (Civ. App.) 168 S.
W.16.

Art. 40211. Sand and other deposits may be taken from Corpus
Christi Bay and Nueces Bay.-And provided -further however; that there
may be taken and appropriated from beneath the waters of Corpus Chris
ti Bay and Nueces Bay. sand and other deposits for filling and raising
the grade of the salt flats in the northern portion of the City of Corpus
Christi and the lowlands lying north of the north boundary line of the
City of Corpus Christi, in Nueces county, Texas, without making pay
ment therefor to the Game. Fish and Oyster Commissioner or to the
State of Texas. [Act March 19,1917, ch. 86, § 1.]

Explanatory.-The. act amends ch. 68, Acts 32nd Legislature, and ch. 154, Acts 33rd
Legislature, by adding sec. 13. Took effect 9Q days after March 21, 1917, date of ad
journment.
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Title 63A) GOVERNING BOARDS OF STATE INSTITUTIONS Art.4042a

CHAPTER THREE

GAME

Article 4040. Compensation of commissioner and deputies.
Note.-By Act June 5, 1917, 1st C. S., ch. 48, § 2, post, art. 7085b, the salary of the

commissioner is fixed at $2,500, and that of his chief deputy at $2,000.

TITLE 63A

GOVERNING BOARDS OF STATE INSTITUTIONS

Article 4042a. How composed; qualifications.
Note.-Act June 3, 1915, ch. 18, p. 36, Acts 34th Leg., 1st Called Session, creates a

special board for the Texas' School for the Blind. See arts. 187lh-187lhc, ante.
See art. l()7c, ante.
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TITLE 64

GUARDIAN AND WARD

Chap.
1. General provisions.
3. Commencement of proceedings.
4. Persons entitled to be appointed' guard

ians, and persons who are disqual
ified.

5. Appointment of guardian.
7. Oath and bond of guardians.
8. Inventory, appraisement and list of

claims.
9. Powers and duties of guardians.

Chap.
10. Renting and leasing property, and in

. vesting and loaning money of ward,
11. Sales.

.

12. Reports of sales and action of the
court thereon.

13. Annual accounts.
15. Claims against the estate.
19. Final settlement.
20. Compensation of guardians, expense

and cost of guardianship.
21. Appeal, bill of review and certiorari.

CHAPTER ONE

GENERAL PROVISIONS
Art.
4043. Jurisdiction of county court over.

4044. Jurisdiction of district court over.

Art.
4053. Cases of guardianship shall be called

at each term.

Article 4043. [2550] [2469] Jurisdiction of county court over.

Cited, Loving v. Hazelwood (Civ. App.) 184 S. 'W. 355.

Jurisdiction over sureties on guardian's bond.-Order of probate court decreeing an

indebtedness against sureties on guardian's bond held void as to sureties, since the pro
bate court had no jurisdiction as to them. White v. Bedell (Civ. App.) 173 S. W. 624.

Jurisdiction over minor devlsee.-The administration of a will by an independent ex

ecutor does not deprive the probate' court of jurisdiction of the estate of a minor devisee,
and it may, when necessary, appoint· a guardian to take charge of such estate. Mc
Adams v. Wilson (Civ. App.) 164 S. W. 59.

Art. 4044. [2551] [2470] Jurisdiction of district court over.
Jurisdiction where guardian appointed by probate cour-te-=Dtstr-lct court, which,

through receiver, had taken possession of property belonging to son and mother, held to
have had jurisdiction of suit on joint indebtedness of son and mother, and to nx priori
ties of several liens asserted upon their joint property and to' direct sale of property to
enforce the judgment, though the mother was insane and under guardianship by ap
pointment of the probate court. Lauraine v. Masterson (Civ. App.) 193 S. W. 708.

Art. 4053. [2560] [2479] Case of guardianship shall be called at
each term.

Cited, Kent v. McDaniel (Civ. App.) 178 S. W. 1006.

CHAPTER THREE .

COMMENCEMENT OF PROCEEDINGS

Article 4061. [2568] [2487] Commenced by written application.
Cited, Simmons v. Arnim (Civ. App.) 172 S. W. 184.
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Chap. 5) GUARDIAN AND WARD Art. 4083

CHAPTER FOUR

PERSONS' ENTITLED TO BE APPOINTED GUARDIANS, AND
PERSONS WHO ARE DISQUALIFIED

Art.
4068. Father entitled, where parents live

together.

Art.
4069. Parents equally entitled, when.

Article 4068.
gether.

Necessity of appointment by court.-A parent cannot appoint himself guardian of his
minor child's estate and dispose of the property without the sanction of court; his guard
ianship by nature not giving him such power. Vineyard v. Heard (Civ. App.) 167 S. W. 22.

Right to custody of child.-A surrender of the possession of a child by its parents,
whether evidenced by a written instrument or vesting in parol, is not a contract, and
cannot be enforced as such, because neither the child nor its custody is a matter of con

tract, although the transfer will' be enforced if �or the benefit of the child, and a young
father will not be given the custody of his minor child as against the maternal grandpar
ents, who rtghtf'ully came into custody, where it was for the benefit of the child to re
main with his grandmother. Ex parte Sams (Civ. App.) 161 S. W. 388.

In an action by a father for the custody of his minor child, evidence held to estab
lish that the child's maternal grandparents acquired custody lawfully. Id.

While the parent is usually entitled to the custody of his child, the courts will con
sult the child's best interest in awarding custody, especially where a parent has volun
tarily parted with custody and the child's present surroundings are better than if in the
parent's custody. Clark v. Hendricks (Civ, App.) 164 S. W. 57.

In proceedings by va father to recover custody of his infant child on the death of his
wife as against the child's maternal grandparents, evidence of the father's misconduct
held insufficient to justify the court in denying him the relief prayed. State v. Dowdell
(Civ. App.) 168 S. W. 2.

Evidence, held insufficient to support finding that father was not fit party to have
custody of illegitimate child or that parents abandoned it, and to show that fitness of the
parents was equal to that of the defendants, making award of child to the father's sis
ter, to whom its parents had delivered it, erroneous. Smith v. Moore (Civ. App.) 171
s. W. 822.

.

Twenty-three year old father, who had settled down on his mother's farm and acquir
ed property, held entitled to the custody of his four year old daughter as against the
child's maternal grandparents, previously given her custody, since changes in their cir
cumstances were such as to render inconclusive the former judgment giving 'custody of
the child to the grandparents. Smith v. Long (Civ. App.) 181 S. W. 478.

Duty to support.__:_In view of this article and arts. 4069, 4634, both parents after di
vorce are liable to maintain children of the marriage. Gully v. Gully (Civ. App.) 184 S.
W.555.

.

[2575] [2494]' Father entitled, where parents live to-

Art. 4069. [2576] [2495] .

Parents equally entitled, when.
Duty to support.-See note under article 4068.

CHAPTER FIVE

APPOINTMENT OF GUARDIAN

Art.
4082. Only one guardian of the person or

estate shall be appointed, except.

Art.
4083. Order of appointment, requisites.
4086. Guardian of minor continues in of-

fice, until, etc.

Article 4082. [2589] [2508] Only one guardian of the person or

estate shall be appointed, except, etc.
Number of guardians.-Under the express provisions of this article, only one guardian

can be appointed for the person or estate of a minor. though a separate guardian may be
appointed for each. McAdams v. Wilson (Civ. App.) 164 S. W. 59.

Appointment of trustee.-The district court in its discretion may appoint a-banker
trustee of a trust for the benefit of an infant, instead of the guardian of the infant's per
son, where the duties of the trustee would not conflict with those of the guardian. Kent
v. McDaniel (Clv. App.) 178 S. W. 1006.

Art. 4083.
.

[2590] [2509] Order of appointment shall contain what.
Transfer of funds by appolntment.-The funds in the hands of an independent execu

tor, which belonged to an infant devisee, were transferred by operation of law to him as
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guardian of the infant upon his appointment as such, so that no act was necessary to
transfer them. McAdams v. Wilson (Civ. App.) 164 S. W. 59.

Appointment for part of estate.-Under this article and arts. 4099, 4113, 4115, 4116, re

lating to the appointment and- duties of a guardian of a minor's estate, held, that a

guardian could not be appointed for only a part of the estate belonging to the ward, as

for one-half of the community property belonging to his mother, who devised to him and
another brother all of her property. McAda�s v. Wilson (Civ. App.) 164 S. W. 59.

Art. 4086. [2593] [2512] Guardian of minor continues in office,
until, etc.

Termination of guarcfianship.-A guardianship proceeding ts terminated when the
ward reaches majority. American Surety Co. of New York v, Hardwick (elv. App.) 186
s. W. 804.

CHAPTER SEVEN

OATH AND BOND OF GUARDIANS

Article 4099. [2600] [2519] Bond of guardian of the estate.
Appointment of guardian for part of estate.-See note under article 4083.

Amount of bond.-The bond given by the guardian of the estate of an infant must be
double the estimated .value of the infant's estate, as expressly required by this article.
McAdams v. Wilson (Civ. App.) 164 s. W. 59.

Time to sue on bond.-To authorize the county court to entertain a suit on a guard
ian's bond for funds of the estate a.lleged to have been misappropriated, it is not neces

sary that such court shall have required a final report where the ward has reached ma

jority. American Surety Co. of New York v. Hardwick (Civ. App.) 186 S. W. 804.

Sufficiency of evldence.-In an action on a guardian's bond tor misappropriation of
the ward's money, held, that the evidence sustained a finding that, when the ward gave
certain money to the guardian, he was a minor. Childs v. McGrew (Civ. App.) 171 s.
W.506.

Failure to invest funds.-Under this article and arttcle 4150, making guardians liable
for prtncipal and interest in funds they negligently fail to invest, the guardian and his
surety are liable for funds lost through failure to invest them. United States Fidelity
& Guaranty Co. v. Taggart (Civ. App.) 194 S. W. 482.

CHAPTER EIGHT

INVENTORY, APPRAISEMENT AND LIST OF CLAIMS
Art.
4113. Inventory shall be returned, when.
4115. Affidavit of guardian to inventory.

Art.
4116. Property held in common shall be

specified.
4120. Inventory may be corrected.

Article 4113. [2612] [2531] Inventory shall be .returned in thirty
days, etc.

Appointment of guardian for part of estate.-See note under article 4083.

Art. 4115. [2614] [2533] Affidavit of guardian to inventory, etc.
Appointment of guardian for part of estate.-See note under article 4083.

Art. 4116. [2615] [2534] Property held in common shall be speci
fied.

Appointment of guardian for part of estate.-See note under article 4083.

Art. 4120. [2619] [2538] Inventories, etc., may be corrected, etc.
Conclusiven.ess and effect of correctlon.-An order of the county court in guardianship

proceedings, if valid as a correction of an inventory under this article and art. 3334, held
only prima facie evidence that land owned by a deceased parent was community proper
ty, and not a conclusive adjudication that the surviving parent was entitled to one-half
of the property, the court having no jurisdiction. United States Fidelity & Guaranty Co.
v. Hall (Civ. App.) 173 S. W. 892.
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CHAPTER NINE

POWERS AND DUTIES OF GUARDIANS
Art.
4122. Of the person.
4123. Same subject. •

4124. Guardian of the estate.

Art.
4127. Duty to collect estate.
4131. Ward's education and maintenance.

Article 4122. [2621] [2540] Of the person.
Cited; Eitel v. State (Cr. App.) 182 S. W.,318.

Art. 4123. [2622] [2541] Same subject.
Cited, Eitel v. State (Cr. App.) 182 S. W. 318.

Art. 4124. [2623] [2542] Guardian of the estate.
Cited, Kidd v. Prince (Civ, App.) 182 s. W.,725.
Power to lease.-Under'this article and arts. 4136, 4137, 4139, held, that a guardian,

renting without an order of court, was not limited to a lease for a year, but had power to
lease for a longer term. Rogers v. Harris (Civ. App.) 171 S. W. 809.

Art. 4127. [2626] [2545] Duty to collect estate.
Collection of assets.-A grantee who fraudulently secured a conveyance from an in

sane person and a judgment confirming the deed, and thereafter' conveyed the property
to an innocent purchaser, is liable to the guardian of the insane person for the difference
between the amount paid by the grantee and the actual value of the land. Pyle v. Pyle.
(Civ. App.) 159 S. W. 488.

Art. 4131. [2630] [2549] Education and maintenance of ward.
Pension money as lncome.e=Penslon money in mother's hands as guardian for her

minor son was not "income" of, minor's estate, within this article, as to expenditure of
income, and though paid into hands of his mother, as guardian, by federal government
for his education and maintenance, it was paid to her as person appointed under laws of
state to receive it, and it could be expended by her only in conformity to laws of state.
Anderson v. Steddum (Civ, App.) 194 s. W. 1132.

Necessltly of authorization and allowance.-Under this article, a guardian cannot re

cover expenses paid by him prior to his appointment and never filed and approved by the

court, although allowed and approved on his final account, but where he paid a reason

able attorney's fee due for collection of personal injury compensation constituting the
estate, which amount was never inventoried as part of the estate, he was not liable there
for, although such payment was never approved by the court. Yates v. Wa.tson (Civ.
App.) 187 s. W. 548.

Expenses for which state is liable.-The estate of a minor 'ward is not chargeable
with burial expenses of the father of such ward, nor with traveling expenses of the
guardian which were not verified, filed, and approved by the county court, but court fees
and costs in other courts retained out of money belonging to ward's estate are properly
.chargeable by the guardian against the estate of the ward, though not filed nor approv
ed. Yates v. Watson (Clv. App.) 187 S. W. 548.'

CHAPTER TEN

RENTING AND LEASING PROPERTY, AND INVESTING AND
LOANING MONEY, OF WARD

Art.
4134. Guardian may carry on or rent

farm, etc., under order of court.
4186. May rent improved property, other

than, etc., without order.
4137. Court may order Improved property

rented.
4139. Guardian may be cited to show cause

why he should not rent land.

Art.
4140. Money shall be invested, how.
4141. Security for money loaned; exam-

ination by attorney.
'4150. Guardian's liability for interest.
4152a. Guardian may make mineral leases.
4152b. Application to judge; notice; hear-

ing, approval and order.

Article 4134. [2633] [2552] Guardian may carry on or rent farm,
etc., under order of the court.

Power to lease.-c-A guardian at common law can lease a ward's real estate for any
term of years not extending beyond minority. Rogers v. Harris (Civ. App.) 171 S. W.
809.
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Art. 4136. [2635] [2554] May rent improved property other than,
etc., without order.

Power to lease.-See note under article 4134.
. \

Art. 4137. [2636] [2555] Court may order improved property
rented, etc.

power to lE�ase.-See note under article 4134.

Art. 4139. [2638] [2557] Guardian may be cited to show cause

why he should not, rent, land out, etc.
Power to lease.-See note under article 4134.

Art. 4140. [2639] [2558] Money may be invested, how.
Failure to inv,est.-The rule that a guardian temporarily. depositing a ward's funds in

a bank is not liable for loss from the· bank's failure is inapplicable, where he intended
to leave them there until the ward's majority, instead of investing them in bonds and
mortgages as required by this article and art. 4141. United States Fidelity & Guaranty
Co. v. Taggart (Civ. App.) 194 S. W. 482.

Art. 4141. [2640] [2559] Security for money loaned; examination
by attorney.

Cited, United States Fidelity & Guaranty Co. v. Taggart (Civ. App.) 194 s. W. 482.

'Art. 4150. [2648] [2567] When guardian is liable for interest.
Liability of guardian.-A guardian loaning and wasting estate funds held liable for

the principal and interest, under this article, though the loan was made .under court
order. American SUrety Co. of New York v. Hardwick (Civ. App.) 186 s. W. 804.

Under the statute, where the guardian of a minor's estate by the exercise of due dili
gence could have loaned funds and failed to do so, he is chargeable with interest there
on at the highest legal rate. Yates v. Watson (Civ. App.) 187 S. W. 548.

Under art; 4099, requiring guardian's bond, and this article, the guardian and his sure

ty are liable for funds lost through failure to invest them. United States Fidelity & Guar
anty Co. v. Taggart (Civ. App.) 194 S. W. 482.

Art. 4152a. Guardian may make mineralleases�-That guardians of
the estates of minors or of any other persons, appointed under the laws
of the State of Texas; which have heretofore been appointed, or which
may hereafter be appointed, shall have the authority to make mineral
leases for the estates of their wards. [Acts 1913, p. 261, § 1; Act March
12, 1915, ch. 44, § 1.]

Took effect March 12, 1915.

Art. 4152b. Application to judge; notice ; hearing, approval and or

der.-That whenever a guardian of the estate of any persons shall desire
to make a mineral lease upon the real estate of his ward, he shall apply
to the county judge of the county where such guardianship is pending
for authority to make and execute such mineral lease, and such applica
tion shall be in writing and sworn to by such guardian, and the county
judge, either in term time or in vacation, shall hear such application, and
shall require proof as to the necessity and advisability of such mineral
lease, and if he shall approve the same, he shall enter an order on the
minutes of the Probate Court, either in term time or vacation, authoriz
ing the guardian to make such mineral lease, and the terms upon which it
shall be made; provided, that no lease shall extend beyond the time that
the ward shall become twenty-one years of age.

Before such application shall be heard by the county judge, notice of
such application .shall be given by the guardian for one week prior to the
time such application shall be heard, by publishing same in some news

paper of the county where said guardianship is pending for one issue of
said paper, and such notice shall state when and where such application
shall be heard.

.

It is further provided that after notice and hearing of, said application
. and the granting of the same by the Probate Court, that said guardian
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shall be fully authorized to make mineral lease upon the real estate of
his. ward in accordance with the judgment of the County Court acting
upon the same. [Acts 1913, p. 261, § 2; Act March 12, 1915, ch. 44, § 2.]

Note.-S€c. 3 of the act repeals chapter 131, Laws of 33d Leg., approved April .3,
1913.

CHAPTER ELEVEN

SALES
Art.
4155. When real estate may be sold.
4156. Guardian shall apply for order to

sell real estate, when.

Art.
4160. Considerations In ordering sale.

Article 4155. [2653] [2572] When real estate may be sold.
Sale by person not validly appointed Qluardian.-One not validly appointed guardian

of an infant was not a guardian, and orders of the county court for sale of land. of the
infant by such person were void. Hamer v. Sanford (Civ. App.) 189 s. W. 343.

Validation of void sale.-Where a father sold land which he had previously conveyed
to his son, he cannot validate the sale by six years later applying for guardianship ot
the son's estate, and for confirmation of the sale as an act of guardianship; there being
no order of sale made. Vineyard v. Heard (Civ. App.) 167 s. W. 22.

Disposition of proceeds.-Under this article and art. 4160, probate court, which or
dered sale of particular land of wards by guardian, held to have power to direct appli
cation of proceeds to payment of wards' debt, despite article 3787. Ridling v. Murphy
(Civ. App.) 191 s. W. 206.

Art. 4156. [2654] [2573] Guardian shall apply for order to sell
real estate, when.

Absence of verified exhiblt.-Under this article, an order of the probate court direct
ing the sale of a ward's property on an application not accompanied by a verified ex
hibit should be treated as void, where the court heard no testimony and made no inquiry
to ascertain whether the necessity actually existed. Mullinax v. Barrett (Civ. App.) 173
s. W. 1181. .,

Art. 4160. [2658] [2577] Advantage of estate to be 'considered in
ordering sale.

Disposlition of proceeds.-Under this article and art. 4155,' probate court, which or

dered sale of particular land of wards by guardian, held to. have power to direct appli
cation of proceeds to payment of wards' debt, despite article 3787. Ridling v. Murphy
(Civ. App.) 191 s. W. 206.

DECISIONS RELATING TO SUBJECT IN GENERAL

Disposition of proceeds.-Where the interest .of infants in land inherited from their
mother was sold, they were entitled to the entire proceeds; nothing appearing to show
that the purchase price included the life estate of their father. United States Fidelity &
G-uaranty Co. v. Hall (Civ. App.) 17� S. W. 892.

CHAPTER TWELVE

REPORTS OF SALES AND ACTION 9F THE COURT THEREON
Art.
4177. Action of court upon the report.
4178. Sale to be set aside, when.

Art.
4180. Conveyance of real estate, etc.
4181. No conveyance until, when.

Article 4177. [2675] [2593] Action of the court on the report; pro
vis6.

Effect and conclusiveness of confirmatlon.-Probate court, after confirming guardian's
private sale of ward's land, the record being fair on its face, could not at a subsequent
term, on application for guardian's removal, while he was absent from the state, render
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judgment against the guardian and sureties for amount lost by sale for less than actual
value. White v. Bedell (Civ. App.) 173 S. W. 624.

Where a county court ordered the sale by a guardian of her wards' lands, such sale,
and its confirmation, passed title, subject only to the payment of the purchase money,
leaving no title in a ward or her husband. Finley v. Wakefield (Civ. App.) 184 s.
W.755.

. .

Art. 4178. [2676] [2594] Sale shall be set aside, when.
Cancellation of deed.-A guardian's deed, though the sale be set astde, will not be

canceled where no cancellatton was prayed. Mullinax v. Barrett (Civ. App.) 173 s. W.
1181.

Art. 4180. [2678] [2596] Conveyance of real estate.
Necessity of proving authority of grantor.-A deed to defendant's grantor signed

C. B. per S. Le B., "curator," in the absence of any authority shown for the execution of
the deed by him, held not binding upon. C. B. and insufficient to pass her title. Le Blanc
v. Jackson (Civ. App.) 161 S. W. 60.

Art. 4181. [2679] [2597] No conveyance until terms of sale have
been complied with.

Payment.-An arrangement between a guardian who, with his wards, owned a tract
of land, and a purchaser, that a payment to the guardian should be also a payment for
the wards' interest, held in view of this article, not to give the purchaser any rights.
Mullinax v. Barrett (Civ. App.) 173 S. W. '·1181.

Payment, by the buyers of lands of minors from their guardian, in cash instead of

part in cash and part by note, held a consummation of the sale as reported to the court
and confirmed by it, giving the purchasers title. Finley "V. Wakefield (Civ, App.) 184
s. W. 755.

.

CHAPTER THIRTEEN

ANNUAL ACCOUNTS

Article 4186. [2684] [2602] Annual account of guardian of estate.

Cited, Grice v, Cooley (Civ. App.) 179 s. W. 1098.

CHAPTER FIFTEEN

CLAIMS AGAINST THE ESTATE

Article 4233. [2730] [2648] Payment of Claims.
Compromise settlement.-Rule preventing guardian of insane person from compro

mlstng claim by or against estate of ward without consent of probate court had no ap
plication in suit against guardian where judgment rendered against him was not a

compromise judgment nor a judgment by conresslon. Lauraine v. Masterson (Civ. App.)
193 S. W. 708.

CHAPTER NINETEEN

FINAL SETTLEMENT

Art.
4273. Action of court upon account.

Art.
4278. Labor or service of ward to be ac

counted for, etc.

Article 4273. [2770] [2688] Action of the court upon account.
Review.-Court of Civil Appeals is without power to disturb judgment of district

court disapproving mothers final account as guardian of her minor son, if judgment was
in accordance to law, .merely because it was unjust. Anderson v. Steddum· (Civ. App.)
194 S. W. 1132.
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Art. 4278. [2775] [2693] Labor or services of ward to be account
ed for, etc.

Credit for expenditures.-Under this article, guardian is entitled to credits as spec
ified when they represent expenditures made by hirn as authorized by law, and not when
they represent those made on account of his ward without authority of, if not in defiance
of, requirements of law. Anderson v. Steddum (Civ. App.) 194 s. W. 1132.

CHAPTER TWENTY

COMPENSATION OF GUARDIANS, EXPENSES AND COSTS
OF GUARDIANSHIP

Article 4281. [2780] [2698] Commissions of guardians.
Right to commissions.-The general rule is that, when a guardian knowingly and

wrongfully fails to account to his ward, which is a ques-tion of fact, he is not entitled to
a commission on the sums expended for the ward, in her suit to compel an accounting,
and where the ward, due to the guardian's mismanagement of the eetate principal, was

driven to the necessity suing for accounting with attending expenses and loss to the
estate, it is inequitable to reduce the estate by allowing commissions to the guardian on

eums expended for the ward,' but they should be offset against the expense of the suit.
American Surety Co. of New York v. Hardwick (Civ. App.) 186 S. W. 804.

Conclusiveness of order to pay commissions.-An order directing payment by a

guardian from funds in his hands to his predecessor of commissions earned by her Is
a proceeding in rem, binding on all persons, till reversed or set aside, so that it cannot
be collaterally attacked. Scott v. Scott (Civ, App.) 170 s. W. 2n.

CHAPTER TWENTY-ONE

APPEAL, BILL OF REVIEW AND CERTIORARI

Article 4300. [2799] [2717] Bill of review may be brought.
Orders reviewable.-Under this article, a bill of review is proper to correct errors in

orders of county court approving guardian's final report' and account on his application
for discharge and may be entertained at any time after final order of discharge until bar
red by statute. Yates v, Watson (Civ. App.) 187 s. W. 548.
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TITLE 65

HEADS OF DEPARTMENTS

Chap.
1. Secretary of state.
2. Comptroller of public accounts.
3. State treasurer.

.

5. Attorney general.

Chap.
6; Commissioner of agriculture.
8. State superintendent of public instruc

tion.

CHAPTER ONE

SECRETARY OF STATE

Article 4306a. Carbon copies of enrolled bills.-Whereas, it is nec

essary that copy of all engrossed bills in both the House and Senate be
furnished to the State Printer by the Secretary of State, and by such
copy being made by the enrolling clerks of both the House and Senate
an expense of $200.00 will be saved the state; therefore, be it

Resolved, by the House of Representatives, the Senate concurring,
that the Enrolling Clerk of the House and the Enrolling Clerk of the
Senate be directed to inake carbon copies of all enrolled bills that are

sent to the Governor for his approval and furnish the same to the Sec
retary of State to be certified to .and furnished to the State Printer. [H.
C. R. No.5, Feb. 16, 1915, p. 275.]

CHAPTER TWO

COMPTROLLER OF PUBLIC ACCOUNTS
Art.
4342. To be notified of deficiencies, when.
4347. Claims to be classified.

Art.
4349. Pay warrants.

Article 4342. To be notified of deficiencies, when.
Cited Terrell v. Middleton (Sup.) 191 S. W. 1138.

Constitutionality of deficiency appropriation for Governor.-Despite Const. art. 3, § 49,
and this article, a bill making a deficiency appropriation for water, fuel, Iig'hte etc., for
the Governor's mansion and covering items for food, liquors, engraved cards, and in
vitations for the Governor's private use, Violated Const. art. 4, § 5, and art. 16, § 6.
Terrell v. Middleton (Civ. App.) 187 S. W. 367.

Art. 4347. Claims to be classified.
Pension warrants.-Under subd. 3 of this article, the comptroller has power to make

pension warrants negotiable or quasi negotiable by making them payable to order. Dree
ben v. State, 71 Cr. R. 341, 162 $. W. 501.

.

Under subd. 3 of this article and art. 6273, it is not necessary to the validity of
pension warrants that they be countersigned by the state treasurer before being sent out
by the comptroller. Id.

Art. 4349. Pay warrants.

Designation of fund from which payable.-Act March 26, 1909 (Acts 31st Leg. c. 118),
•

appropriating money for confederate pensions for the years 1909 and 1910, held superseded.
by the General Appropriation Act of May 12, 1909, so that the comptroller, in issuing
warrants for confederate pensions for those years, yroperly stated that the money was

to be paid out of the general appropriation. Dreeben v. State, 71 Cr. R. 341, 162 S. W. 501.
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CHAPTER THREE

·STATE TREASURER
Art. Art.
4372. Public moneys and that only to be 4378. Certain money returned to counties.

kept in the treasury.

Article 4372. [2860] Public moneys and that only to be kept in the,
treasury.

Cited, Moody v. Hemphill County (Civ. App.) 192 S. W. 265.

Art. 4378. Certain money returned to. counties.
Cited, Matagorda County v. Horn (Civ. App.) 182 S. W. 76.

CHAPTER FIVE

ATTORNEY GENERAL
Art.

. .

4418a. Shall advise heads of departments,
state boards; legislative commit
tees, county auditors, district and
county attorneys, etc.; advice as to

Art.
issuance of bonds; escheat pro
ceedings.

4419. Shall inspect ac.counts, where.

Article 4418a. Shall advise heads of departments, state boards, leg
islative committees, county auditors, district and county attorneys, etc.;
advice as to issuance of bonds; escheat proceedings.-In addition to the
duties now or that may hereafter be imposed upon the Attorney General
by law, he shall, at the request of the Governor or the heads of the de
partments of the State Government, including the heads and boards of
penal and eleemosynary institutions, and all other State Boards, regents,
trustees of the State educational institutions, and committees of either
branch of the Legislature, and County Auditors now authorized by stat
ute and to be authorized, give them advice in writing upon any question
touching the public interest, or concerning their official duties. He shall
counsel and advise the several district and county attorneys of the State,
in the prosecution and defense of all actions in the district or inferior
courts, wherein the State is interested, whenever requested by them, aft':'
er said attorney shall have investigated the question, and shall with the
question presented to the Attorney General, submit his brief also. He.
shall counsel and advise the proper legal authorities in regard to the is
suance of all 'bonds that the law requires shall be approved by him, and
it shall also be his duty to institute and prosecute or cause to be institut
ed and prosecuted all suits and proceedings necessary to recover for and
on behalf of the State all properties, real, personal or mixed, that have
heretofore escheated or that may escheat to this State under the provi
sions of Title 51, of the Acts of 1911, or under any other law now in ex

istence, or that may hereafter be enacted, and the Attorney General is
hereby prohibited from giving legal advice or written opinions to any
other than the public officials named above;· [Acts 1913, p. 48, § 1; Act
March 30, 1917, ch. 165, § 1.]

Explanatory . ......,The act amends sec. 1, of eh, 26, general laws 33rd Leg., so as to read
. as above. Took effect 90 days after March ;21, 1917, date of adjournment.

Art, 4419. [2892] Shall inspect accounts in offices of treasurer and
comptroller.

Repeal.-Although art. 366, giving county attorney power to prosecute cases for col
lection of state funds mlsappropr-la.ted by county officers was passed before this article,
the former is not repealed by the latter; the statutes being in pari materia. State v,
Bratton (Civ. App.) 192 S. W. 814.
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CHAPTER SIX

COMMISSIONER OF AGRICULTURE

Art.
4441. Chief clerk shall act, when.
4443. Duties.

"

BUREAU OF COTTON STATISTICS

4450. Shall maintain bureau of cotton sta
tistics.

PROTECTION OF FRUIT TREES,
SHRUBS AND PLANTS

4465. Provisions, how enforced.

PINK BOLL QUARANTINE

4475a. Quarantine zone created.
4475b. Proclamation by governor; duties of

commissioner of agriculture; in
spection and report.

Art. "

4475c. Prohibiting growing or transporta
tion of cotton within quarantine
zone.

4475d. Inspection of cotton fields; proclama
tion of quarantine; fumigation or

disinfection.

4475e: Special quarantine zones.

4475f. Destruction of infected cotton; val
uation and payment to owners.

4475g. Proclamatton against growing of cot
ton in infected districts.

4475h. Commissioner may enter fields and

prescribe duties and compensation
of inspectors.

4475i. Co-operation with federal officers.
4475j. Employment of entomologist to make

inspection and report.
4475k. Cumulative construction, partial in

validity.

Article 4441. Chief clerk shall act, when.
Note.-Act June 5, 1917, 1st C. S., ch. 48, § 2, post, art. 7085b, fixes the salary of the

chief clerk at $2,000.

Art. 4443. Duties.
Note.-Duties of State Forester with respect to fires, see arts. 2676d-2676i.

BUREAU OF COTTON STATISTICS

Art.' 4450. Shall maintain bureau of cotton statistics.
See art. 7827mm, post.

PROTECTION OF FRUIT TREES, SHRUBS AND PLANTS

Art. 4465. Provisions, how enforced.
Note.-See art. 7085b, post, fixing salary of chief of department of plant pathology at

$2,100, and the chief inspector of nurseries at $2,000.

PINK BOLL QUARANTINE
Art." 4475a. Quarantine zone created.-There is hereby created a

zone along the boundary between the State of Texas and the Republic
of" Mexico, comprising the counties of EI Paso, Hudspeth, Culberson,
Jeff Davis, Presidio, Brewster, Terrell, Val Verde, Kinney, Maverick,
Webb, Zapata, Starr, Hidalgo and Cameron, and that part of Dimmit
county south of a line drawn diagonally across the county from the
northwest corner of the county where it joins Zavalla and Maverick'
counties to the southeast corner of the said Dimmit county on the line
of La Salle County, for the purpose of aiding in the prevention of the in
torduction into this State of the cotton pest, Pectinophera Gossypiella
Saund, hereinafter referred to as the pink boll worm. [Act Oct. 3, 1917,
ch. 11, § 1.]

Art. 4475b. Proclamation by governor; duties of commissioner of
agriculture; inspection and report.-Whenever the Secretary of Agri
culture of the United States shall certify to the Governor of this state
that the pink boll worm in any of its stages of development, including
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the eg-g, larval, pupal and adult stages, has been discovered in Mexico
within fifty miles of the Texas border,. it shall be t�e duty _of Governor
to proclaim that part of the zon_e established by Section 1 adJ�cen� to the
location of the pest and for a distance of not less than fifty miles 111 such
zone along the border of the State a closed zone from, which it shall be
unlawful to transport any cotton or cotton products to any part of the
State from such closed zone embraced in the proclamation of the Gover
nor ; provided, however, that it shall be the duty of the Commissioner of

Agriculture of Texas to make a thorough inspection of the cotton fields
and cotton and cotton products in such closed zone and if such investiga
tion determines the fact that there is no pink boll worm in such closed
zone, and no pink boll worm in any of its stages of development in any

territory within the State of Texas or without the United States, and ad

jacent to said zone and not less than fifty miles from such closed zone,
then in such event after such finding of fact by him he shall certify such

finding to the Governor, who may be proclamation declare it lawful for
cotton grown in such closed zone and its products to be transported from
such closed zone under such conditions as may be deemed essential to the

protection of the cotton industry of the State. [Id., § 2.]
Art. 447 5c. Prohibiting growing or transportation of cotton within

quarantine zone.-At any time the Secretary of Agriculture of the United
States shall report the presence of pink boll worm within twenty-five
miles of 'the Texas border, the governor shall cause a special examination
to be made by the Commissioner of Agriculture of this State of the dan
ger of infestation of Texas fields by the pest, and if such report, in the
judgement of the Governor, shall justify such action, he shall declare the
growing of cotton in the said zone for such distance adjacent to the
known location of the pink boll worm as may be deemed necessary
to assure the prevention of the introduction of the pest, a public menace,
and thereafter it shall be unlawful for any person or persons to grow cot
ton in such territory so set apart, or to transport any cotton, or its prod
ucts from such zone to any other point in Texas, so long as such condi
tion of menace to the cotton industry shall be deemed to exist. [Id., § 3..]

Art. 4475d. Inspection. of cotton fields; proclamation 0.£ 'quarantine;
fumigation or disinfection.-It shall be the duty of the Commissioner of
Agriculture of this State to maintain a rigid inspection of the cotton
fields, and of the cotton and cotton ,products in the zone provided for in
Section 1 [Art. 4475a] of this Act, in such manner as to determine the
presence of pink boll worm in all stages of development, and whenever
the pest is discovered in such zone the Commissioner shall certify that'
fact to the Governor of the State, who shall immediately proclaim a quar
antine of such territory in the zone, and such territory adjacent thereto,
as may be deemed necessary to prevent further advance of the pest into
Texas; and thereafter it shall be unlawful for any person or persons to
transport cotton, or cotton products of any kind from any territory with
in the counties in such zone, or the territory adjacent thereto embraced
in such quarantine proclamation, through or to any other part of the
State of Texas, or transport any car or vehicle or freight or other article
contaminated with cotton seed, or other products of cotton c.apable of
carrying the pink Doll worm in any of its stages from the counties em

braced in such zone through or to any other point in Texas, unless and
until it shall have been freed from cotton seed or other cotton products

'and shall have been properly fumigated or disinfected in such manner
as the Commissioner of Agriculture of this State shall direct. Any and
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all such fumigation or disinfection and the.cost of such protective meas
ures' against the spread of the pink boll worm shall be paid by the o.wn-,

ers of the cotton or cotton products or of the car, vehicle, freight, or oth
er article used for such transportation of cotton or its products. [Id.,
§ 4.]

Art. 4475e. Special quarantine zones.-If the cotton pest known as

the pink boll worm in any of its different stages shall be found in the
State, and outside the zone provided for in this Act, the Commissioner of
Agriculture of this State shall immediately certify that fact to the Gov
ernor, who shall- proclaim a special zone or quarantine district surround
ing the known location of the pest to such extent as may be determined
sufficient to prevent the spread of the pinkboll worm and it shall: be un

lawful for any person or persons to ship any cotton products of any kind
from such quarantined district or transport -any car or vehicle, or freight,
or any: other article contaminated with cotton seed, or other cotton prod
uct capable of carrying the pink boll worm in any of its stages from the
quarantined area through or to any other point in this State unless and
until it shall have been freed from cotton seed 'or other cotton product,
and shall have been fumigated or disinfected in such manner as the Com
missioner of Agriculture of this State shall direct. Any and all such
fumigation or disinfection and cost 'Of such protective measures against
the, spread of ,the pink boll worm shall be paid by the owners' of the' ,cot
ton or its products or 'by the owrrers of the car, vehicle or freight or oth
er article employed in its transportation. [Id., § S�]

Art. 4475f. Destruction of infected cotton; valuation and payment
to' owners:-If it shall become necessary in the judgment of the -Corn
missioner of. Agriculture 'of this State to the protection of the cotton in
dustry of Texas, that the Commissioner shall destroy cotton and cotton

plants in any field or fields in which the pink boll worm may have been
discovered, or .in any fields in the vicinity of such infested fields, he shall

, report such condition and certify a recommendation to that effect to the
Governor, who shall thereupon declare such cotton or fields of cotton a

public menace, and upon the promulgation of such proclamation the Com:"
missioner of Agriculture shall be empowered to exercise all authority req
uisite to the complete' destniction of such cotton or cotton plants in such
field' 'or fields, and it' shall be his duty to effect such destruction in such
manner as may be deemed essential to the eradication of the pest and to
the adequate protection of the cotton industry' of this State. In the event

it shall be found 'necessary in the accomplishment of the purposes of this
act to destroy any field or fields 'of cotton, the county judge of the coun

ty in which such field or fields may be located shall immediately appoint
three disinterested citizens whose duty it shan be carefully to examine
such field or fields of cotton; and report their conclusions of the value of
the cotton in' such field or fields to be destroyed to the county judge. Be
fore entering upon the duties required of them, such citizens shall take
an oath before some 'officer' legally qualified lega:1ly to administer baths
that they will discharge impartially 'the' duties herein provided for.
When the report of the three said citizens shall be filed with the county
judge it shall be his duty to transmit the same with his endorsement to

the Commissioner of Agriculture of the State, who .shall certify to' the
fact of such field or fields 'of- cotton having' been destroyed, in pursuance
of the provisions of this ad and he 'shall. then file such report and certifi
cate with ithe State Comptroller, :who 'shall issue his warrant upon the .

State Treasurer for such SU�Ia:S 'may be' 'declared just and due in such re

port, which sum shall be paidfromany funds in the State Treasury not
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dfherwise'appro'priated .: Provided if any person .whosecotton or-field of
cotton .has been destroyed according to the provisions of this Act is dis:'
satisfied with the estimate: of. damage' assessed by the said three .citizens
he shall have the right of repealto any court of competent jurisdiction.'
[Id., §, 6.]

.

- '.

.'

Art. 4475g. Proclamation against growing of cotton in infest�d dis
tricts.v-If it shall, bedeemed necessary by 'the Corrimissioner of Agricul
ture to .the protection of the cotton industry of Texas that the growing
of cotton in any quarantined district known to be' in. fested with the. pink
Qo11 worm, or.in any part of such quarantined district, constitutes a cer

tain danger 'to the cotton Industry of the .State he shall certify such con
clusion, to the Governor who shall thereupon proclaim the; growing of
cotton in such' district a. public menace, and' thereafter' it shall be unlaw

f?l to �r"ow c�t�on' in such district for such te�� of years 'as t�e' pr�clania:'"
tion may designate, or so long as such conditions of menace to the cot-
fort industry shall' be deemed to exist. tId., § 7.]'

. .

.

.

:.,i � • �, •

I ". • :
•

Art. 4475q.", Commissioner may .enter fields and. prescribe duties.and
compensation of inspectors.-For the purposes of complying with the re

quirements of this Act in preventing the-introduction of the pink boll
worm into Texas, or to eradicate the-pest if its presence shall be discov
ered in the State, the Commissioner of .Agriculture and his authorized,
agents shall have power to enter into any field or fields of cotton or up
on arty premises in which cotton: or its products ':may be stored' or held
and may examine any products or .container of cotton or its products, or

thing. or substan<;e liable to be infested with the pink boll worm in ,any of
the stages' of its' development.

.

For the purpose of effecting -the provi
sions of this Act, the Commissioner of Agriculture may employ and pre
scribe the duties of such inspectors as rna)" be- .necessary and' "fix their
compensation. [Id.,.§ 8.]

r-

.:

Art. 4475i. Co-operation with federal officers.e=It shall be the duty
of the Commissioner of Agriculture of ·this State 'to .cooperate with the
Secretary of Agriculture of the United States in any. measures authoriz
ed and to be undertaken by the Federal Government, 'in' preventing the
introduction of the pinkboll worm. [I'd., § 9.]. i" ';.'. •

.'

S.ections 10 and 11 create offenses, and are set forth post as Arts. 729lh and 729lha,
Penal Code. .'

- , .

.

Art...4475j: Employment of ent�mologist·to.mak·� inspection at'td re

port.s=Before any quarantine shall' be declared or established embracing
any section or territory within this State pursuant to any of the 'provi
sions' of.this Act; the Commissioner of Agriculture of this State shall
cause to be made a thorough examination 'of .=the territory and premises
believed to' he. infected by' a competent and exper ienced entomologist,
who shall,' after going' upon the' said premises.sand .afterrnaking the said

�?C.at?i,nation i�. ��rso.:n, . repo�t� the. result ��e��?£ ..

to t�� COJ?1)1i,s:?ion7f of
Agriculture ; should said report disclose the fact that the pink bell worm

ill, any, of, its stages exists within the territory 'under, investigation, said
person who made. the examination 'shalt make .3. statement. in writing
setting forth; among other things the following facts: .. I

.
.

. '. L' 'I'he: date when ..such examination was made..
" .

, .' ,

.

2. The name or names of 'the .person or' persons who 'we�e 'present
when such examination was made.

3. The locality where said pink boll worm was found.
4. The name or names of the owners of the premises.
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5: The extent of the infection, and the number and description of
the different localities infected.

6. The necessary steps to be taken in dealing .with the said· infection
and the proper safe-guards to be employed.

7. Any other information deemed necessary to be given preparatory
to dealing with said infection. ,

Said statement shall be: duly verified by the oath of the person making
the said examination, the same shall be filed and preserved in the office of
the Commissioner 'of Agriculture, and shall be open to the inspection of
the public, [Id., § IIa.],

. -

Sec. 12 of the ,act makes an appropriatfon of $10,000 for' inspections and investiga
tions for the fiscal years ending Aug. 31; 1918, and Aug.. 31, 1919.

Art. 447Sk, Cumulative construction; partial invalidityv-e-The pro
visions of the several sections of this Act shall be construed as cumula
tive in effect and shall not be held to modify the provisions, restrictions
or requirements of other -sections ; and if any provisions of this Act shall
be declared by proper judicial action to be unconstitutional that fact
shall not operate to invalidate other provisions. [Id., § 13.]

CHAPTER EIGHT

STATE SUPERINTENDENT OF PUBLIC INSTRUCTION

Art.
4509. Election of.
4510. 'General duties.

Art.
4517. School officers to make reports to

state superintendent.

Article 4509. Election of.
Note.-By Act June 5, 1917, 1st C. S., ch. 48, § 2, post, Art. 7085b, the salary of the

superintendent is fixed at $4,000.

Appeals.-See Collin County School TrUEtees v. Stiff (Civ.: App.) 190 s. W. 216; Price
v. County School Trustees of Navarro County (Civ. App.) 192 S. W. 1140.

The remedies provided in this article, by appeals to the county super-intendent, and
the state superfntendent, and state board of education are conditions precedent to the
jurisdiction of the courts, and, where those remedies have not been 'exhausted, the case

will be dismissed. Adkins v. Heard (Civ. App.) 163 S. W. 127. See, also. Arts. 2749d,
2749h, ante, and notes thereunder.

'

Art. 4510. General duties.
Note.-By Act March 5, 1915, amending Acts 1911, p. 34 (Art. 2749h, ante)., .all appeals

from the decisions of the county super-intendent shall lie to the county school trUstees
and f'rom such trustees to the state superintendent, and thence to the State Board' of
Education.

See Penal Code, Art. 1513h, post.
Cited, Adkins v. Heard (Civ. Ap'P.) 163 s. W. 127; Houston Nat. Exchange Bank v.

School Dist. No: 25, Harrts County (Civ. App.) 185 S. W. 589.

Appeals.-See Articles 2749d, 2749h, notes thereunder, and Collin County School Tru,s
teee v. Stiff (Civ, App.) 190 s. W. 216; Price v. County School Trustees of Navarro
County (Civ. App.) 192 s. W. 1140. .

'

Art. 4517. School officers to make reports to
_ state superintendent.

See Art. 1513h, Penal Code, post. I

Punishment.-Pen. Code 1911, art, 1580, does not embrace the treasurer of .an In
dependent school district authorized by art. 2851, and his failure to report as required' by
this article is not punishable ther-eunder, and under Pen. Code 1911, art. 3, a violation of
this rurticle is not punishable because (he penalty provtsions are omitted from the civil
and criminal statutes. Hall v. State (Cr. App.) 188 S. W. 1002.
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TITLE 66

HEALTH-PUBLJC
Chap.

1. 'Texas state board of health,
2. Sanitary Code.
3. Pollution of waters.

Chap.
5. Special quarantine regulations.
6. Pure food regulations.
7. Embalming board.

CHAPTER ONE

TEXAS STATE BOARD OF HEALTH
'Art.
4522. Salaries and expenses of, president

and members.
4524. Officers and assistants appointed;

salaries and duties.
,4524a. Bureau of vital statistics.
4524b. Qualifications of state registrar; du-

ties.
4524c. Salary of state registrar.
4524d. Deputy state registrar. ,

4524e. Salary of deputy state registrar.

Art.
4�24f. Salaries and expenses of bureau to

be paid by state; appropriation.
4524g. Local systems of registration of

births and deaths.
4528. General powers and duties of the

state board of health.
4528e. Appropriation; expenditures subject

to approval of governor.
,4537. Investigations by board; powers of

and duties of court.
4543. Duties of county health officer.

Article 4522. -Salaries and' expenses of president and members.
Note.-See art. 7085b, post, fixing president's salary at $3,000.

Art. 4524. Officers and assistants appointed; salaries and duties.
Note.-Superseded in part by Act June 5, 1917, 1st C. S. ch. 48, § 2, post, art. 7085b,

fixing salaries of aesistant health officer, registrar of vital statistics, and chemist and
bacteriologist.

Art. 4524a. Bureau of Vital Statistics.--That for the purpose of the
efficient enforcement of the Sanitary Code of Texas, and the State Board
of Health, shall establish a Bureau of Vital Statistics, and shall provide
therefor suitable apartments, fire-proof vaults and filing cases necessary
for the permanent preservation of all official records relating to births
and deaths 'in the State of Texas, 'including those of the years prior to
1910 now in 'the basement of the State Capitol. [Act March 29, 1917,
ch.129, § 1.]

Explanatory.-Took effect 90 days after March 21, 1917, date of adjournment. Sec
tions 2 to 15, inclusive, of the act, are set forth post as arts. 4524b-4524g, 4553a (rules
36a, 36b, '36c, 37a, 38a, 38b, and 50a) of the Civil Statutes, and arts, 801a and 801b of the
Penal Code.

Art. 4524b. Qualifications of State Registrar ; duties.-In addition
to the qualification now required of the State Registrar of Vital Statis
tics, he shall be a licensed physician under the laws of this State, and
shall have had not less than five years' experience as a general, practition
er and two years' experience as a Vital Statistician; and it shall be his
duty to superintendthe collection, filing and compilation of all birth and

death certificates. [Id., § 2.]
Art. 4524c. Salary of State Registrar.-The State Registrar of Vital

Statistics shall receive an annual .salary of ($2,400.00), and shall not en

gage in private practice during the time he serves as such registrar.
[Id., § 3.]

See art. 7085b. post, fixing salary of registrar.
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Art. 4524d. Deputy State Registrar.-The State Health Officer is

hereby authorized, and it shall be his duty, immediately after this Act
takes effect, to appoint a Deputy State Registrar of Vital Statistics, who
shall act as assistant to the State Registrar and shall perform such duties
as may be assigned him �y the State Registrar. [Id., § 4.]

.

Art. 4524e. Salary of Deputy State Registrar.-The Deputy State
Registrar shall receive an annual salary of ($1,500.,00); provided; that
said Deputy ·State· Registrar shall have had at least two years' practical
expetience as a VitalStatistician; [Id., § 5.]

.r • •

• .'
,.

Art. 4524f. Salaries and expenses of bureau to be paid by state; ap
propriation.-The salaries and' contingent expenses of the Bureau of Vi
tal Statistics shall .be ,paid by the State, and for the purpose of putting
this Act into immediate effect.. and for the purpose of the efficient en

forcement of the same, there is hereby appropriated out of any money in
. the State Treasury, not .otherwise, appropriated, .the sum of eight thoU-
sand ($8,000.00) dollars for the purpos,e of paying the salaries of the
State Registrar, Deputy State Registrar,' all' necessary clerical services,
and other necessary expenses, for the remainder of the fiscal year ending
August 31, 1917. [Td., § 14.]

.
,. .

Art. 4524g. .Local systems, ofregistration of births and deaths.-No
system for the registration of births and deaths shall be continued or

maintained in: any of the several cities or counties of this State other than
the system provided for. and

. prescribed -by. the; provisions.. of this Act.
Provided, this Act shall not be construed. to repeal any of the .laws

of this State now in force effecting public health and the registration
of birth and death certificates, which are 'riot dearly in conflict herewith,
'b�t shall be"co?strued to be. cumulative to said laws'.' [Id., § 15.]

Art. 4528. General powers and duties of the state board of health.
Repeal.-This article 'and arts, 4537, 4543, Under which' .ratlroads may be criminally

prosecuted for not maintaining sanitary closets at stations, do not repeal arts. 6592-6594,
providing a civil penalty for same' oftense. Beaumont, S. L.· & W. Ry -, Co. v. State (Civ.
App.) 194 S. W. :959.

'

Art. 4528e. Appropriation; expenditures subject' to' approval of gov-
ernor.

.
Note.-Act Feb. 22, 1917,-c. 36,·Reg. Sess .. , makes an appropriation .for expenditure by

the state health officer in rural health: work and rural sanitation for the' 'years ending
Aug. 31, 1917, and Aug. 31, 1918. The act is' omitted from this compilation as temporary
.in its operation.

Art. 4S37. Investigations by' board; powers and duties .0£ court.

Repeal.-See note under article 4528.

Art; 4543�
.

' Duties of county health officer.
Repeal.�See note under article 4528.
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CHAPTER TWO

SANITARY· COljE
Art. 4553a. Sanitary Code.

QUARANTINE AND DISINFECTION

Rule 3. "Contagious diseases" shan in
clude Asiatic cholera,. etc., and
be reported to the president of
the state board of health.

28. School may be reopened after dis
infection and vaccination.

VITAL STATISTICS
36a. Fees of local 'registrars; accounts;

audit and approval.
36b. Appointment of precinct registrars

on failure of city and county
registrars to perform their du
ties; fees.

Rule 36c. Appointment of registrars for in
accessible precincts; fees.

37a. Burial or removal permit; certif
icate of death.

. 38a. Data to be shown by death cer

tificate.
38b. Data to be shown by birth certifi-

cate.
..

.50a. Certified copies of birth and death
certificates furnished by state
registrar; fee; fund, how used.

DEPOTS, RAILWAY COACHES
AND SLEEPING CARS

52. Depots, etc., to be ventilated and
heated.

Article 4553a. Sanitary Code,
Cited, Beaumont, S. L. & W. Ry, Co. v. State (Civ. App.) 194 S. W. 959.

Police power.-The state, through its Legislature, may, in the exercise of its police
power, enact all reasonable legislation for the promotion of public welfare, including the
preservation of health. Waldschmidt v. City of New Braunfels (Civ. App.) 193 S. W.
1077.

QUARANTINE AND DrSINFECTION

Rule 3. "Contagious diseases" 'shall include Asiatic ciholera, etc., and
be reported to the president of the state board of health.

'

N ote.-Act March 23, 1915, c. 118, p. 180, makes an appropriation for use in preventing
bubonic plague.

Rule 28. School may be reopened after disinfection and vaccination.
Validity of vaccination requirement.-A rule of the school board requiring vaccina

tion, but providing for exceptions where the health of the pupils was such that it could
not be done is not unreasonable, was not a deprivation of due ·process of law in violation
of Canst. art. 1, § 19, .and Const. U. S. Amend. 14, in that it vests the school physician
and the city board of health with arbitrary powers, does not violate Const, art.. 7, §§ 1-3,
5, authorizing the Legislature to provide for the support and maintenance of public
schools, and was not invalid because it did not provide when it should expire. Zuch't v.

San Antonio School Board (Civ. App.) 170 s. W. 840.
...

VITAl, STATISTIC;S

Rule 36a. Fees of local registrars; accounts; audit and approval.
-The city or county registrar shall receive a fee of twenty-five cents for
each birth and for each death certificate completely filled in and properly
registered and filed by him with the State Registrar as required by the
rules and regulations of the Sanitary Code for Texas and the provisions
of this Act, and, all accounts payable to a county registrar shall be paid
by the county treasurer out of the general fund of the county; provided,
however, that each account shall in addition to the approval of the com

missioners' court of the county, or the county .auditor, as the case might
be, bear approval of the State Registrar; and provided, further, that the
State Registrar shall, not later than December 1, 1917, and each year
thereafter, certify to the commissioners' court of the several counties the
number of births and death certificates properly returned to the Bureau
of Vital Statistics during the preceding year, together with the name and
the amount due each county registrar at the rate fixed .herein ; provided,
further, that all accounts payable to a city registrar .shall be approved by

999



Art. 4553a HEALTH-PUBLIO (Title 66

the city council, or city commission, as.rhe case might be, and also bear
the approval of the State Registrar, and the same shall be paid out of the

general fund of the city; provided, however, that in all incorporated cit
ies or towns where the official who performs the duties of city registrar
receives any salary, compensation or reward for his services that the 2S
cents provided for each certificate herein shall not be allowed. [Act
March 29, 1917, ch. 129, § 6.]

Rule 36b. Appointment of precinct registrars on failure of city
and county registrars to perform their duties; fees.-That for the pur
pose of the efficient enforcement of this Act, 'when any county registrar
shall fail or refuse to secure and return to the Bureau of Vital Statistics
the birth and death certificates required to be secured and returned by
him as such county registrar, then the State Health Officer, upon the
written recommendation of the State Registrar, shall petition the com

missioners' court of such county to appoint some qualified person to per
form the duties of local or precinct registrar for each commissioners' pre
cinct within such county, provided that such person so appointed shall be
a bona fide resident of the county and of such commissioners' precinct,
and shall receive the 2S cents provided herein for each birth or death
certificate; provided, further, that such local or precinct registrar shall
forward the original birth or death certificate to the Bureau of Vital Sta
tistics in the same manner as provided by law for city and county regis
trars, and shall also send on same date a copy" or duplicate of such birth
or death certificate to the county clerk to be recorded by him in the rec

ord kept by him in his office for that purpose; provided, further, that
when any city registrar shall fail or refuse to secure and return to the
Bureau of Vital Statistics the birth and death certificates required to be
secured and returned by him as such city registrar, then the State Health
Officer, upon the written recommendation of the State Registrar, shall
petition the city council, or commission, of such city or town to appoint
some qualified person to perform the duties of city registrar, provided
that such person so appointed shall be a bona fide resident of such city
or town, and shall receive 25 cents provided herein for each birth or

death certificate. [Id., § 7.]
Rule 36c. Appointment of registrars for Inaccessible precincts; fees.

-\Vhenever a commissioners' precinct of' a county is located so as not
to be conveniently accessible to the county registrar, and that fact is
brought to the knowledge of the State Registrar, or the County Health
Officer shall recommend in writing that the State Health Officer petition
the commissioners' court of such county to appoint some qualified person
to perform the duties of precinct registrar for such precinct, and it shall
be the duty of the commissioners' court, upon receipt of such petition
from the State Health Officer, to appoint such precinct registrar; provid
ed, that such registrar shall possess the qualifications, perform the duties,
and receive the rate of compensation prescribed for precinct registrars
by the provisions of Section 7 [Rule 36b] of this Act. [Id., § 7a.]

Rule 37a. Burial or removal permit; certificate of death.-The body
of any person whose death occurs within the State of Texas, or which
may be found dead within the State of Texas, shall not be interred or de
posited in a vault, or tomb, or cremated, or otherwise disposed of, or re

moved from or into any registration district, or be held temporarily pend
ing further disposition, for a period of more than seventy-two (72) hours
after. death, unless a permit for burial, removal or other disposition there
of shall have been properly issued by the registrar of the city, county
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or precinct in which the death occurred or the body was found; provid
ed" however, that this section shall not apply to counties of less than two
thousand (2,000) inhabitants; provided, further, that no such. burial or

removal permit shall be issued by any registrar until a complete certifi
cate of death has been filed with him as herein provided; and provided,
further, that when a body is transported from one registration district
to another district. or from another State into another registration dis
trict within this State, for burial or other disposition, the transmit or re

moval permit issued in accordance with the law shall be accepted by the
registrar of the district into which the body is transported for burial or

other disposition as a basis upon which he may issue a local burial per
mit; and provided, further, that the registrar shall note upon the face 01
such permit the fact that the body was shipped in for burial or other dis
position, and shall state thereon the actual place of death; and provided,
further that no registrar shall receive any fee or pay for the issuance of
such permits. [Id., § 11.]

.

For penal provision see post, arts. 80la, 80lb, Penal Code.

Rule 38a. Data to be shown by death certificate.-Each death cer

tificate shall contain the following items, and which are' hereby declared
to be personal and statistical particulars and medical particulars neces
sary to complete such certificate:

(1) Place of death, including city 'or village;
(2) Full name of decedent;
(3) Sex;
(4) Color and race;
(5) Conjugal relations (single, married, widowed, or divorced);
(6) Date of birth (year, month and day) ;
(7) Age (years, month and days) ;
(8) Occupation described in full;
(9) Place of birth;

(10) Name of father;
(11) Birthplace of father;
(12) Maiden name of mother;
(13) Birthplace of mother;
(14) Signature and address of informant;
(15) Date of death (give year, month and day) ;
(16) Certification as to the medical attendance on the decedent, fact

and time of death, time last seen alive and cause of death, with contribu
tory cause, if any, and duration of each, .and whether due to dangerous
or unsanitary conditions of employment, together with signature and ad
dress of physician or official making the medical certificate and date of
certification.

(17) Length of residence at place of death.
(1�) Place of burial or removal and date of same.

(19) Signature of undertaker or person acting as such, and all death
certificates shall be made 01=\ a form and of a size prescribed by the State
Registrar of Vital Statistics, and provided subdivision five (5) to thirteen
(13), inclusive, may be omitted, if such information is not obtainable,
and the death certificate shall be so endorsed. [Id.,.§ 8.]

Rule 38b. Data to be shown by birth certificate.-Each birth certifi
cate shall contain the following items, and which are declared to be nec

essary statistical data to 'complete such certificate:
(1) Place of birth, county, 'City or village;
(2) Full name of child.
(3) Sex of child.
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(4) 'Whether twin, tripplet, or plural birth.
(5) Whether legitimate or illegitimate.
(6) Date of birth, year, month and day.
(7) . Full name of father.
(8) Residence of father.
(9) Color or race of father.

(10) Age of father at last birthday.
(11) Occupation of father.
(12) Birthplace of father.
(13) Maiden name of mother.
(14) Residence of mother.
(15) Color or race of mother.
(16) Age of mother at last birthday.
(17) Birthplace of mother.
(18) Occupation of mother.
(19) Number of children born to this mother prior to this birth.
(20) Number of children of this mother living.
(21) The certification of attending physician, surgeon or midwife, as

to attendance at birth, including the statement of the year, month, day
and hour of birth, and whether the child was born alive or was still
born; provided that such certificate shall be signed by the physician or

surgeon, or mid-wife, .with the date of signature and. address of such
physician, or' surgeon, 'or mid-wife'; provided, further, that if there was

no physician, surgeon, or mid-wife in attendance, then the father or

mother of the child, or the owner of the premises, shall notify the local

registrar within five days following the birth, and such registrar shall
fill in this item and the party so notifying the registrar shall sign such
certificate, and such certificate shall fully Find completely contain all the
facts in connection with such birth; and provided, further, that all birth
certificates shall be upon a form and of. a size prescribed by the State

Regi�trar of Vital Statistics. [Id., § 9.]
Rule 50a. Certified copies of birth and death certificates furnished

by State Registrar; fee; fund, how used.-The State Registrar of Vital
Statistics shall, upon the request of any applicant, furnish a certified copy
of any birth or death record registered under the provisions of this Act,
and for such certified copy he shall be entitledto a fee of 50 cents to be
paid by the applicant ; and provided, further, that such copy of the rec

ord of birth or death, when properly certified py the State Registrar of
Vital Statistics as a true copy of the original, shall be prima facie evi
dence in all courts and places of such facts therein stated; and provided,
further, that it shall be the duty of the State Registrar, at the end of each
month, to make an itemized account of all fees' collected by him during
that month and pay the same over to the State Treasurer to be kept by
such treasurer in a special and separate fund to be known as the "Vital
Statistics fund," and the amounts so deposited in such fund may be used
for the expenses incurred in the euforcernent of the law relating to the

registration of births and deaths within this State, and any unexpended
balance remaining in, such fund at the end of each fiscal year shall be
transferred to the public school fund of the State. [Id., § 10.]

DEPOTS, RAILWAY COACHES AND SLEEPING CARS

Rule 52. Depots, etc., to be ventilated and heated.
In g,eneral.-An award of $1,700 for injuries to plain.tiff's wife resulting from cold con

tracted in an unheated car held not excessive, where it affected her menstruation and
general health, and fact. that plaintiff did not inform the carrier or its servants of the

,1002



,Chap. 3) HEALTH-PUBLIO Art. 4553c

delicate condition of his wife will not preclude recovery. St. Louis Southwestern Ry. Co.
of Texas v. Rutherford (Civ. App.) 184 S. W� 700.

This Tule applies to' case of passengers waiting for a delayed trarn, and failure to
.perf'orrn that duty would be negligence as a matter of law. Chicago, R. I. & G. Ry. Co.
v. Faulkner (Civ. App.) 194 S. W. 651.

'CHAPTER THREE

POLLUTION OF WATERS
Art.
4553b. Polluting certain waters unlawful;

. .

penalty for Violation, etc.
4553c. Enjoi'ning pollution; penalty for vio

lation of injunction, etc.

Art.
4553d. Cities and persons affected, to have

specified time to make arrange
ments for compliance with act.

4553e. State board of health to enforce; in-
spector, how appointed; duties.

Article 4553b. poliuting' certain waters unlawful;' penalty for vio
.Iation, etc.-That it shall be unlawful for any person, firm or corporation,
'private or municipal, to pollute any water course, or other public body
'of water, from which water. is taken for .the uses of farm, live stock,
drinking and domestic purposes', in the State of Texas, by the discharge,
directly or indirectly, of any sewage or unclean water or unclean or pol
luting rriatter or thing therein, or in such proximity thereto as that it will
probably reach and pollute the waters of such water course or other pub
lic body of water from which water is taken, for the uses of farm live
stock, drinking and 'domestic purposes; provided, however, that the pro
visions 'of this bill shall not affect any municipal corporation situated on

tide water; that is to say, where the tide ebbs and flows in such water
course. A violation of this provision shall be punished by a. fine of not
less than one hundred dollars and not more than one thousand dollars.
When the offense shall have been committed by a firm, partnership or

association, each member thereof who has knowledge of the commission
of such offense, shall be held guilty. When committed by a private cor

poration, the officers and members of the board of directors, having
knowledge of the commission of such offense, shall each be deemed
guilty; and when by a municipal corporation, the mayor and each mern

.'ber of the board of aldermen or commission, having knowledge of the
commission of such offense, as the case may be, shall be held guilty as

representatives of the municipality; and each person so indicated" 'as

above shall be subject to the punishment provided hereinbefore; provid
ed, however, that the payment 'Of the fine by one of the persons so nam

ed shall be a satisfaction of the penalty as against his associates for the
offenses for which he may have been convicted; provided, the provisions
of this Act shall not apply: to any place or premises located without the
limits of an incorporated town or city, nor: to manufacturing plants
whose affluents contain no organic matter that will putrify, or any poi
sonous compounds, or any.bacteria dangerous to public health or de
structive of the fish life of streams or other public bodies of water. [Acts
1913, p. 90, § 1; Act Feb. 25, 1915, ch. 23, § 1.]

Art. 4553c. Enjoining pollution; penalty for violation of injunc
tion, etc.-Upon the conviction of any person under Section 1 of this
Act [Art. 4S53b], itshall be the duty of the court, or judge of the court,
in which such conviction is had, to issue a writ of injunction, enjoining
and restraining .the person or. persons or corporation responsible for
such pollution, from a further continuance of such pollution ; and for a

violation of such injunction, the said' court and the judge thereof shan
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have the power of fine and imprisonment, as for contempt of court, with
in the limits prescribed by law in other cases; provided, that this remedy
by injunction and punishment for. violation thereof shall be cumulative
of the penalty fixed by Section 1 of this Act; and the assessment of a fine
for contempt shall be no bar to a prosecution under Section 1; neither
shall a conviction and payment of fine under Section 1 be a bar to con

tempt proceedings under this section: [Acts 1913., p. 90, § 2; Act Feb.
25, 1915, ch. 23, § 2.]

Power to enjoin.-Acts 33d Leg. c. 47, punishing the pollution of any water course

by the discharge of sewage .therein, does not. deprive the district court of jurisdiction to
suppress such nuisances by injunction. Cardwell v. Austin (Civ. App.) 168 S. W. 385.

Art. 4553d. Cities and persons affected to have specified time to

make arrangements for compliance with act.-Any city or town of this

State, with a population of more than fifty thousand inhabitants, which
has already an established sewerage system dependent upon any water

course or other public body of water, from which water is taken for the
uses of farm, live stock, drinking and domestic purposes? or which dis

charges into any water course or public body of water, from which wa

ter is taken for the uses of farm, live stock, drinking and domestic pur
poses, shall have until January 1, 1917, within which to make other pro
visions for such sewage. Cities and towns of less population than fifty
thousand inhabitants shall have until January 1, 1917, within which to
make other arrangements for the disposal of such sewage. Any person,
firm or corporation, private or municipal, coming under or affected by
the terms of this bill, or any independent contractor having the disposal
of the sewage of any city or town, shall have until January 1, 1917, with-

.

in which to make other arrangements for the disposal of such sewage,
or other matter which may pollute the water, as defined in this bill.
[Acts 1913, p. 90, § 3; Act Feb. 25, 1915, ch. 23, § 3.]

Art. 4553e. State board of health to enforce; inspector, how. ap
pointed; duties.-The Texas State Board of Health is authorized, and it
is· hereby made its duty, to enforce the provisions of this Act; and to
this end the Governor shall appoint, by and with the consent of the Sen
ate, an inspector to act under the direction of the said Board of Health
and the State Health Officer making such investigations, inspections and
reports, and performing such other duties in respect to the enforcement
'of this Act as the said Board of Health officer may require.· [Acts 1913,
p.90, § 4; Act Feb. 25, 1915, ch. 23, § 4.]

CHAPTER FIVE

SPECIAL QUARANTINE REGULATIONS

Article 45'62.. [4333] Incoming vessels to be stopped.
Cited, Powell v, Stephenson (Civ. App.) 189 S. W. 570.

CHAPTER SIX

PURE FOOD REGULATIONS,
Art.
4575. Appointment,' salary and bond of

dairy and food commissioner.
4577. Appointment, salary and bond of as-'

ststant chemist,

Art.
4579. Inspectors; appointment, duties and

salary.
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Article 4575. Dairy and food commissioner; appointment, salary
and bond.

Note.:-By Act June 5, 1917, 1st C. S. ch. 48, §. 2, post, art. 7085b, the salary of the
"Pure Food and Dairy Commissioner" is fixed at $3,000.

Art. 4577. Assistant chemists; appointment; salary; bond.
Note.--'-By Act June 5, 1917, 1st C; S. ch. 48, § 2, post, art. 7085b; the salary of the

"Chemist in the. Pure Food and Dairy Department" is fixed at $2,400.

Art. 4579. Inspectors; appointment; duties; salary.
Note.-By Act June 5, 1917, 1st C. S. ch. 48, § 2, post, art. 7085b, the salary of in

spectors in the Pure Food and Dairy Department is fixed at $1,500.

CHAPTER SEVEN

EMBALMING BOARD

Art.
4599. Duties and powers of board.

Art.
4605. Provisions of chapter do not apply

to what.

Article 4599. Duties and powers of board.-The Board of Embalm
ing shall have the power and it shall be its duty:

-

1. To prescribe and maintain a standard of proficiency as to the
qualifications of those engaged, and who may engage in the practice of
embalming in connection with the care and disposition of dead bodies in
the State of Texas, and, in this connection, the said board shall have the
right and the power, to be exercised at its discretion, to employ capable
and efficient lecturers and demonstrators in the science of embalming for
the benefit of all licensed embalmers in this State. The said lecturers
and demonstrators shall meet not more than once in each year with an

nual-session of the Texas Funeral Directors' and Embalmers' Associa
tion.

2. To meet at least once in each year, and oftener, as the proper and
efficient discharge of its duties may, require. At least sixty days' notice
of the time and place of the meeting of said board shall be given by. pub
lication in at least three daily newspapers published -in different towns
and cities of the State. Three members of the board shall constitute a

quorum for the transaction of all its business and the performance of all
its duties; the board shall make an annual report to the State Health
Officer, a copy of which shall be furnished to each and every licensed
embalmer in the State of Texas, upon the condition of embalming in
Texas, which report shall embrace all the proceedings of the board, and
give an itemized account of money received and paid out by said board,
shall show to whom paid and specifically for what purpose it was paid,
and also the names of all embalmers duly licensed under this chapter.
And it shall be the further duty of said board to deliver all money on

. hand at the end of the term of each board, after all the outstanding- debts
have been paid, to their successors in office. [Acts 1903, p: 123, § 4;
Act March 30; 1915, ch. 137, § 1.1

Explanatory.-Act'March 30, 1915, C. 136, amends subdivisions 1 and 2 -of article 4599
of ch .. 7, title 66. The act took effect 90 days after March 20, 1915, date of adjournment.

Art. 4605. Provisions do not apply to what.
Cited, Billingsley v. Houston Oil Co. of Texas (Civ. App.) 182 S. W. 373.
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TITLE 67

'HOLIDAYS-LEGAL

Art.
4606. What are legal holidays.
4607a. Texas Flag Day. ,

Art .:

4607b. Sam Houston Memorial Day.
. ;

Article 4606. What days are legal holidays •.

Monday after legal holiday on Sunday.-Reply by chairman of Railroad Commission to
an inquiry by railroad company as to' 'whether' the following Monday would be recognized
as free time, when Sunday was also a legal holiday, held not to show a rule of the Com
mission to that effect, and under rule 2 .or the Commlsston, a carrier was not excused, by
reason of local custom to observe' the roflowing ;Monday�i from duly transporting freight
on Monday, because Sunday, as March 2d, was a legal holiday. Consumers' Lignite Co.
v. Houston & T. C. R. Co. (Civ. App.) 179 ,S .. W. 306. '

'

Art. 4607a. Texas Flag Day.-Whereas, it is eminently desirable
that the people of our beloved State should realize more fully the bless-:
ings of liberty gained by our heroes in defense of the Alamo and in the

,

immortal struggles at San Jacinto; and", .

Whereas, there is now no adequate recognition of'M:arch'2d-Texas
Independence Day; therefore

Be it 'Resolved .by the Legislature of the 'State of Texas,' the House
and Senate concurring, that March 2d shall 'hereafter be desigrlated as

"Texas Flag Day," and that the Governor of Texas be' requested to is-'
sue his proclamation' each year before March 2d, so declaring, and that he

urge the people of Texas to, observe it by displ'aying on all public build
ings, including the school houses, of the State: the Texas flag; and that
the Superintendent of Public Buildings arid Grounds 'be instructed here
after on all days of the year, except upon National occasions, to have the
Texas flag unfurled upon the flagstaff of the Capitol at Austin. [H. C. R.
No.6, Feb. 18, 1915, p. 276.]

.

Art. 4607b. Sam Houston Memorial Day.-Whereas, the second
day of March A. D. 1917, will be the 124th' anniversary of the birth of
Sam Houston, and the Sf st anniversary of the adoption, upon his motion;
of the Declaration of Independence; and

Whereas, the name of the great patriot and statesman is indissolubly
linked with all that is most glorious in the anrials of Texas; , and

.

'Whereas, it is proposed to erect at Houston Texas, a city named in
his honor and near which lies the battlefield upon which the army led
by him' won a glorious victory which achieved the independence of 'I'ex-'
as, a memorial to commemorate his exalted character, splendid achieve
ments and 'heroic patriotism;' therefore be it

Resolved, by the House of' 'Representatives' the Senate 'concurring,
that Friday, March 2,' 1917, and March 2nd of each year thereafter,
be, and the same is hereby designated as "Sam Houston Memorial
Day," and that the Governor of Texas be and he is hereby request
ed to issue his official proclamation under' the: great seal of the ·State,
calling upon the people to celebrate the anniversary with fitting cer

emonies, and to contribute to a fund to be' known as the Sam Hous ...

ton Memorial Fund for the, purpose .of .erecting said, Memorial, to- the
end that all the people of Texas may have part in doing a too long de
layed honor to the memory of a patriot who has rendered Texas invalu
ableservice in her struggle for liberty, and in after years as President of
the Republic of Texas, and still later as one of her representatives for
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twelve years in that august parliament the Senate of the United States,
and as Governor of this imperial commonwealth which eventuated out

of the Republic which had its birth on the battlefield of San Jacinto.
[H. C. R. No.2, Jan. 30, 1917, p. 489.]

TITLE 67 A
,'.

HOME GUARD

[For Ranger Home Guard, see arts. 6766a-6766e]

Art.
4607%. Home guard in counties may be or

ganized.
4607lha. Guard subject to call of sheriff;

right to carry arms.

Art.
4607lhb. Organization.
4607'hc. Drills and uniform.
4607lhd. Expense, how paid; return of arms,

etc.

Article 4607%,. Home guard in counties may be organized.-That
whenever a state of war exists between the United States and another
nation there may·be created and organized with the consent and under
the direction of the County Court of any county, a Home Guard compos
ed of citizens of such county and of the United States of America over

the age of 21 years. [Act Oct. 15, 1917, ch. 20, § 1.]
Art. 4607%a. Guard subject to call of sheriff; right to carry arms.

-Such Home Guard shall at all times be subject to the orders of the
sheriff of such county, and the members thereof as a whole and indi-

. vidually shall at all times be subject to the call to duty by the sheriff to

preserve order in any section of the county; provided, such Home Guard
as a whole or as individuals shall be authorized to carryon and about
their person pistols and such other weapons as may be necessary when
called to actual duty by the sheriff. [ld., § 2.]

Art. 4607%b. Organization.e=Such Home Guard shall be organized
to conform as nearly as practicable to the organization of military units.
[Id., § 3.]

.

Art. 4607%c. Drills and uniform.-Such Home Guard may engage
in such drills at such times and places as the commanding officer may
prescribe, and may be uniformed in manner not to conflict with Section
125, Act of the Congress of the United States, Approved June 3, 1916.
[Id., § 4.]

Art. 4607%d. Expense, how paid; return of arms, etc.-The organ
ization and maintenance of such Home Guard shall be without expense
to the State of Texas, or any county, City or town; provided, however,
that counties, cities and towns may through their lawfully constituted
governing bodies appropriate from their public treasuries moneys where
with to provide arms and ammunition for such Home Guard under such
rules and regulations as they may prescribe; provided that all persons
who receive arms from the county shall return all guns and ammunitions
to the County Judge when they are not on duty. [Id., § 5.]

.
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