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Art. 4608 HUSBAND AND WIFE (Title: 68

TITLE 68

HUSBAND AND WIFE

Chap.
1. Celebration of marriage.
2. Marriage contracts.

Chap.
3. Rights of married women.
4. Divorce.

CHAPTER ONE

CELEBRATION OF MARRIAGE
Art.
4608. Who are authorized to celebrate rites.

Art.
4609. Who are not permitted to marry.

Article 4608. [2954] Who authorized to celebrate rites.
Public policy regarding marriages.-It Vis the policy of the law and judiciary to look

upon the marital relation, whether statutory or common-law, with great liberality, in an

endeavor to sustain the legality of such relationship. Houston Oil Co. of Texas v. Griggs
(Civ, App.) 181 s. W. 833.

Ceremonial marriage In general.-Where a woman, believing a man to be divorced,
in good faith celebrated a marriage with him, slight evidence will be sufficient to uphold
the validity of. the marriage after removal of the impediment. Gorman v. Gorman (Civ.
App.) 166 s. W. 123.

If deceased entered into valid common-law marrtage, he was never the husband of
another woman, though they afterwards went through the legal form of statutory mar

riage. Walton v. Walton (Civ, App.) 191 S. W. 188.

Common-law mar-rtaqe=-Requlettes and validlty.-In order to constitute a valid, com

mon-law marriage sufficient to support a prosecution for bigamy, there must be not only
the assent of the parties to the marriage, but also a continuous living together as hua
Land and wife. Melton v. State, 71 Cr. R. 130, 158 S. W. 550.

To constrtute-a common-law marriage, the parties must unconditionally agree to live
together as husband and wife during. their lives, and live together and cohabit as such
and so hold themselves out to the public. Whitaker v. Shenault (Civ. App.) 172 S. W.
202.

A real common-law marriage, properly agreed to and consummated, is legal, and in
determining whether there was a valid common-law marriage, the acts of the man in
subsequently celebrating a ceremonial marriage with another, without divorce, are ad
missible. Nye v. State (Cr. App.) 179 s. W. 100.

In action against railroad for wrongful death, evidence held sufficient to warrant find
ing' that decedent did not have common-law wife at time of marriage to beneficiary's
mother. International & G. N. Ry. Co. v. Sneed (Civ. App.) 181 S. W. 702.

Where a man and woman, whose marriage was not prohibited, maintain the relation
ship of husband and wife, holding themselves out to the world as such, there is a valid
common-law marriage. Houston Oil Co. of Texas v. Griggs (Civ. App.) 181 s. W. 833.

The validity of common-law marriage is not an open question in Texas. Walton v.
Walton (Civ. App.) 191 s. W. 188.

Duress.-A marriage taking place through fear of, or to stop, a prosecution for se

duction, will not be set aside for duress. Gass v. Gass (Civ. App.) 182 S. W. 1195.

Ratification.-Where a woman, mistakenly believing a man to be divorced, entered
into a marriage without knowledge of the impediment, the continued cohabitation of the

parties after removal of the impediment is sufficient to establish a good marriage. Gor-
man v. Gorman (Civ. App.) 166 s. W. 123.

'

A marriage induced by fear of physical violence will not be set aside where the par
ties lived together as husband and wife after the threatening influences were removed.
Gass v. Gass (Civ. App.) 182 s. W. 1195.

Art. 4609. [2955] Who not permitted to marry.
Who may marry.-See Houston Oil Co. of Texas v. Griggs' (Civ. App.) 181 S. W. 833.

1008



Chap. 3)· HUSBAND AND WIFE Art. 4621

CHAPTER TWO

MARRIAGE CONTRACTS

Article 4619. [2965] Can not be altered after marriage.
Postnuptial agreements.-Where plaintiff breached a separation agreement confirmed

by the court, by removing children from the state, held that she could not thereafter
recover damages from defendant for breach of the agreement as to conveyance of certain
land to her. James v. Golson (Civ. App.) 174 S. W. 688.

A postnuptial agreement between husband and wife who have separated will be up
held when fair and equitable. Cox v. Mailander (Civ. App.) 178 S. W. 1012.

CHAPTER THREE

RIGHTS OF MARRIED WOMEN

Art.
4621. Separate property; management;

joinder of husband in conveyance,
etc. ; permission to convey where
husband abandons wife, is insane,
or refuses to join; husband's debts;
conveyance of homestead.

4621a. Money or property received as com

pensation for personal injuries to
wife.

4622. Community property; what property
should be under control, etc., of

wife; bank deposits.
4623. Presumption as to community prop

erty.

Art.
4624. What property subject to debts of

wife; husband must join in certain
contracts.

.

4625. Judgment and execution in such
cases.

4627. Community property liable for debts.
4629a. May apply to district court to be

come feme sole for mercantile and
trading purposes, how.

4629d. Decree declaring married woman

feme sole for mercantile and trad
ing purposes; effect of decree.

Article 4621. [2967] Separate property; management; joinder .0£
husband in conveyance, etc.; permission to convey where husband aban
dons wife,

.

is insane, or refuses to join; husband's debts; conveyance
of homestead.-All property, both real and personal, of the husband '

owned or claimed by him before marriage, and that acquired afterwards
----

by gift, devise or descent, as also the increase of all lands thus acquired,
and the rents and revenues derived therefrom, shall be his separate prop-
erty. The separate property of the husband shall not be subject to the
debts contracted by the wife, either before or after marriage, except for
necessaries furnished herself and children after her marriage with him.
All property of the wife, both real and personal, owned or claimed by her
before marriage, and that acquired afterwards by gift, devise or descent,
as also the increase of all lands thus acquired, and the rents and revenues

. derived therefrom, shall be the separate property of the wife. During
marriage the husband shall have the sole management, control and dis
position of his separate property, both real and personal, and the wife
shall have the sole management, control and disposition of her separate
property, both real and personal; provided however, the' joinder of the
husband in the manner now provided by law for conveyance of the sep
arate real estate of the wife shall be necessary to an encumbrance or

conveyance by the wife of her lands, and the joint signature of the hus
band and wife shall be necessary to a transfer of stocks and bonds he
longing to her, or of which she may be given control by this Act;· pro
vided, also, that if the husband shall have permanently abandoned his
wife, be insane, or shall refuse to join in such encumbrance, conveyance
or transfer of such property, the wife may apply to the district court of
the county of her residence, and it shall be the duty of the court, in term
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time or vacation, upon satisfactory proof that such encumbrance, con

veyance or transfer would be advantageous to the interest of the wife, to

make an order granting her permission to make such encumbrance, con

veyance or transfer without the joinder o.f her husband., in which e:v�nt
she may encumber, conveyor transfer said property without such Jom
der. Neither the separate property of the wife, nor the rents from the
wife's separate real estate, nor the interest on bonds and notes belonging
to her, nor dividends on stocks owned by her, nor her personal earnings,
shall be subject to the payment of debts contracted by the husband. The
homestead, whether the separate property of the husband or wife, or

the community property of both, shall not be disposed of except by the

joint conveyance of both the husband arid the wife, except where the
husband has permanently abandoned the wife, or is insane, in which in
stances the wife may sell and make title to any such homestead, if her

separate property, in the manner herein provided for conveying or mak

ing title to her other separate estate.
The community property of the husband and wife shall not be liable

for debts or damages resulting from contracts of the wife, except for
necessaries furnished herself and children, unless the husband joins in
the execution of the contract. Provided that her rights with reference
to the community property on permanent abandonment by the husband
shall not be affected by the preceding sentence. [Act March 13, 1848;
P. D. 4641; Const., art. 16, § 15; Acts 1913, p. 61, § 1; Act April 4, 1917,
ch, 194, § 1.]

Explanatory.-The act amends art. 4621, ch. 32, general laws 33rd Legislature, regular
session, amending art. 4621, tit. 68, ch. 3, Rev. Civ. St. 1911. Took effect 90 days after
March 21, 1917, date of adjournment.

Cited, Allen v. Allen (Civ. App.) 158 S. W. 1049; Jackson v. Walls (Civ. App.) 187
S. W. 676. .

Y2' Validity.-TitIe of Acts 33d Leg. c 3Z, amending this article and arts. 4622, 4624,
held sufficient within Const. art. 3, § 35. Winkie v. Conatser (Civ. App.) 171 S. W. 1017 .

. 2. Definitions-UAcquired"-"Claim,"-"Owned or claimed."-The word "claimed" as

used in this article, providing that all property of the husband owned or claimed by him
before marriage shall be his separate property, means a legal claim, or an equitable
claim which may ripen into a legal claim. Gameson v. Gameson (Civ. App.) 162 S. W.
1169.

3. "All property, both real and personal."-If one in possession of land did not have a
contract with the owner for its purchase constituting at least an equitable claim, a hus
band purchasing such claim before marriage did not acquire separate property, under
this article, making all property of the husband owned or claimed before marriage his
separate property. Gameson V.· Gameson (Civ. App.) 162 S. W. 1169.

6. Separate estate of husband in general.-Property acquired by a husband by de
scent was his separate property. Cotten v. Friedman (Civ. App.) 158 S. W. 780.

7Y2' Partition-Parties.-Art. 1841 was not repealed by this article and arts. 4622,
4624; therefore a husband was a necessary party to a suit to partition land claimed by
his wife. Tannehill v. Tannehill (Civ. App.) 171 S. W. 1050.

11. Actions by husband.-See art. 1839 and notes.
The wife is not a necessary party to an action by her husband for injuries to her per

son. Galveston, H. & S. A. Ry. Co. v. Brassell (Civ. App.) 173 S. W. 522.
In view of this article, in an action on fire policy, proof that property insured be

longed to wife of plaintiff held not to sustain his allegations that he was owner of prop
erty at time of contract and when house was destroyed by fire. St. Paul Fire & Marine
Ins. Co. v. McQuary (Civ. App.) 194 S. W. 491.

13. Separate property and rights of husband and wife In general.-When�· the jury
found that husband and wife had permanently separated, and that there was no fraud
in procuring a contract under which the husband conveyed land to the wife, but that the
parties did not understand its precise terms or legal effect, and that it was not just and
equitable, judgment should have been rendered for the wife instead of for the husband,
as the jury cannot substitute their judgment of its fairness and equitableness for that
of the parties. Versyp v. Versyp (Civ. App.) 159 S. W. 1&5.

That husband received and exercised control over cash .and notes received in trans
action whereby husband and wife purchased lots, cash, and notes by conveyance of realty
owned half by wife and half by community did not deprive wife of her half interest in
notes and cash. Ochoa v. Edwards (Civ. App.) 189 S. W. 1022.

14. Separate .estate of wife in general.-Under this article and art. 4622, the rents
from the wife's real estate or her separate property are her "separate property," not com

munity property. Maxwell v. Jurney, 238 Fed. 566, 151 C. C. A. 602.
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Under Sayles' Ann. Civ. St. 1897, art. 2969, providing that during marriage the ,wife's
property shall be under the control and management of the husband, where a husband
and wife lived on property belonging to her, her ownership was no defense to a prosecu
tion of the husband for maintaining a disorderly house thereon. Key v. State, 71 Cr. R.
485, 160 S. W. 354, 356.

At common law a wife's separate property vested at marriage in her husband for pur
poses of control and sale. Blakely v, Kanaman (Civ. App.) 168 S. W. 447, judgment af
firmed (Bup.) 175 S. W. 674.

Transaction of husband and wife, after their purchase of land partly with the wife's
separate property and partly with the proceeds of community property, held to vest title
of the remaining part of the land in the wife. Farmers' & Merchants' Nat. Bank of
Abilene v. Ivey (Civ. App.) 182 S. W. 706.

If a wife, out of her separate estate, paid the consideration which induced the hus
band's judgment creditor to convey to her the husband's land on which such creditor
had levied under writ of execution, the creditor's deed vested title in the wife as her
separate estate. Emery v. Barfield (Civ. App.) 183 S. W. 386.

.

The mere fact that land purchased with proceeds of the wife's separate personal prop
erty was school land, and the purchase money on a deferred payment was due' that fund,
would not affect the wife's right to hold it 'In severalty if it was paid for from her funds.
Amend v. Jahns (Civ. App.) 184 s. W. 729.

16. Conveyances or g.ifts to or for use of wife as her separate property.-A convey
ance by a husband to his wife by a deed reciting a valuable consideration and duly re

corded vested title in the wife as her separate property. Bird v : Lester (Ctv. App.) 166 S.
W.112.

Where a husband and wife treated animals as her separate property under a mistaken
view of the law, there was no gift to the wife, but if the husband relinquished his claim
because it was just to the wife, there was a gift by him to her of such animals. Wofford
v, Lane (Civ, App.) 167 S. W. 180.

A deed from husband to wife necessarily vests the wife with a separate estate in the
property conveyed. Molloy v. Brower (Civ, ApR.) 171 s. W. 1079.

As between a husband and wife and their heirs, a conveyance of separate property of
the husband to the wife vests the title in her separately to the extent of the equity con

veyed, even if the conveyance is subject to an incumbrance which the wife assumes to
pay, irrespective of whether the deed is without a valuable consideration. Emery v. Bar
field (Civ. App.) '183 S. W. 386.

Where title to the community land is passed by two simultaneous deeds for nominal
consideration by the husband to a third per:son and by him to the wife, the conveyances
are equivalent to a deed from the husband and raise the presumption that there was a

gift to make the land the wife's separate property. Ferguson v. Dodd (Civ. App.) 183 S.
W. 391.

The husband may give or convey to the wife community property, and thereby make
it her separate property, when it is not done in fraud of creditors, and such a gift is good
against subsequent creditors of the husband, and while mere branding cattle in the wife's
name is insufficient to prove gift thereof to her, it is evidence which may be considered
with other facts to show a gift of the increase, as well as its proceeds. Amend v. Jahns
(Civ. App.) 184 s. W. 729.

Where a wife was alone named as the grantee in a deed, the legal title was vested
in her. Martinez v . De Barroso (Civ. App.) 189 S. W. 740.

Where wife takes 'conveyance of property purchased in part with her separate estate
and partly with community funds, deed having nothing to show property is conveyed to
wife as her separate estate, there being no agreement that it shall be her separate prop
erty, the wife has a separate interest proportionate to amount her separate estate con

tributed. Ochoa v. Edwards (Civ. App.) 189 S. W. 1022.
Where .husband conveyed land to wife, it became her separate property, and husband

could not without her consent divest her of her title. ·Stolte v. Karren (Civ. App.) 191
S. W. 6·00.

Where husband buys land with community funds, deed of such land to his wife may
be sufficient to indicate his intention to make it his wife's separate pruperty as between
husband and wife and their heirs. Richards. v: Hartley (Civ. App.) 194 S. W. 478.

18. Property acquired by husband for wife as her separate property.-Where the
wife's separate funds were used in making a cash payment for land, the husband, siv
i�g his note for deferred payments, taking the land in the wife's name under her agree
ment to pay the note, the equitable title vested in her as against the subsequent cred
itors of the husband, and the mere fact that the husband mingled the wife's separate
money with his would not defeat her title to land purchased therewith. Amend v.

Jahns (C'iv. App.) 3.84 S. W. 729.
Where wife paid seven-eighths purchase price of land taken in name of husband

and husband bought goods giving note and mortgage to seller which borrowed money
from bank depositing accounts and the note as collateral, and was thereafter declared
bankrupt and the trustee recovered the collateral from the bank, the trustee could con

vey the husband's legal title. Gee v. Parks (Civ, App.) 193 S. W. 767.

23. Proceeds or increase of or interest on separate property.-This article and art.
4622, do not change the rule that property acquired by the use of the wife's separate
property becomes 'that of the community. First Nat. Bank of P'la.invfew v. McWhorter
(Civ. App.) 179 S. W. 1147.

A husband, who, with wife, received lots, notes, and cash for property owned half
by community and half by wife, could not partition the same by allotting the realty to
wife without her consent. Ochoa v: Edwards (Civ. App.) 189 s. W. 1022.

Where the ':wife ownedueparate real estate, and the rents thereof were exempt from
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the husband's debts, creditors of the husband could not, when she purchased an auto
mobile with such rents, levy on the automobile. Emerson-Brantingham; Implement Co.
v. Brothers (Civ, App.) 194, S. W. 608.

25. Right of action.-A wife may sue her husband for protection of separate prop
erty in his possession against waste or damage, for the recovery of her separate es

tate, wrongfully converted by him, and to have resulting trust declared, and under this
article and arts. 4622, 4624, she may sue to quiet title to land claimed as her separate
property, to which her husband is asserting title adverse to her. Barton v. Barton

(Civ. App.) 190 S. W. 192.

26. E&top'pel of wife to claim proper-ty.c--Where land was .the separate property of
a wife, a deed from the stepmother of the wife to the wife's husband conveyed no title,
notwithstanding the wife permitted and acquiesced in the conveyance. Vanderwolk v.

Matthaei (Civ. App.) 167 S. W. 3()14.
A married woman is not estopped unless her 'conduct has been intentional, and, in

contemplation of law, fraudulent. Parker v. Schrimsher (Civ. App.) 172 s. W. 165.
Where wife paid seven-eighths purchase price' of land taken in name of husband,

who bought goods, giving note and mortgage to seller, which borrowed money from
bank, depositing accounts and the note as collateral, and seller was thereafter declared
bankrupt, and the trustee recovered the collateral from the bank, trustee's rights held
superior to secret equity of wife. Gee v. Parks (Civ. App.) 193, S'. W. 767.

28. Evidence.-In a counterclaim on a contract by a married woman, authorizing
defendant to sell her property for commissions for making the sale, evidence held to
show that plaintiff's husband consented to the contract with defendant. Shaw v. Faires
(Civ, App.) 165 S. W. 50l.

In a suit for specific performance of a contract for the sale of land, made between
plaintiff's guardian and the husband of the owner of the legal title, evidence held in
sufficient to show that the wife was a party to the contract, or that she assented to or

ratified her husband's act. Ross v. Blunt (Civ, App.) 166 s. W. 913.
Under art. 1841, a husband being a necessary party to a suit to partition land claim

ed by his wife, was not rendered a competent witness concerning an alleged gift to his
wife by a decedent, notwithstanding this article and arts. 4622, 4624. Tannehill v.
Tannehill (Giv. App.) 171 S. W. 1050.

'In suit to partition land which married woman claimed by gift from decedent, her
husband held an incompetent witness on account of interest, notwithstanding this ar

ticle, giving married women control over the rents from their separate real estate. Id.
Evidence held to show that' real estate was the separate property of the husband,

so that his children on his ,death would . inherit it .. Whitaker v. Shenault (Civ. App.)
172 s. W. 202.

Evidence held sufficient to support a finding that the husband gave live stock and its
increase to the wife, so as to defeat the lien claim of the husband's creditors to land
purchased with its proceeds. Amend v . .Tahns (Civ. App.) 184 S. W. 729.

Evidence held to show that certain horses were of the separate estate of the wire,
so that their issue and proceeds were exempt from the husband's creditors. Id.

Where defendant in an action to recover real property claimed the deed was intend
ed to convey the entire estate to her, but that in any event she should have a lien for
sums expended, evidence regarding part payment of mortgage debts on the property
from her separate estate is admissible. Smith v . .Tones (Civ. App.) 192 S. W. 795 .

.Tury's finding that land was purchased by a husband with his wife's money held
sustained by the evidence. Padgitt v. Still (Civ. App.) 192 S. W. 1110.

Evidence held insufficient to support finding that the wife was not the owner in
her separate right of certain notes sued on. Potter v. Mobley (Civ. App.) 194 8'. W.
��

.

Evidence held to show that the money with which an automobile was purchased
was intended when borrowed to be the separate estate of the wife, so that the auto
mobile was not subject to execution for the husband's debts. Emerson-Brantingham Im-
'plement Go. v. Brothers (Civ. App.) 194 S. W. 608.

.

Under this article and arts. 4622, 4624, on collateral attack on judgment against
husband and wife, proof aliunde the judgment held inadmissible to show that it was
not based' on contract for necessaries for wife or her children or for benefit of her sep
arate estate. Akin v. First Nat. Bank (Civ. App.) 19'4 S. W. 610.

29. Manag:ement of separate estate of .wlfe.-A husband is entitled to receive and
control, not only the community estate, but his wife's separate estate. Ochoa v, Ed
wards (C'iv. App.) 189 s. W. 1022.

Husband has management of community estate, with exception of conveyance of
homestead, or when the wife is abandoned by the husband, or the property is conveyed
in fraud of the wife. Briggs v. McBride (Civ. App.) 190 s. W. 1123..

30. Contracts.-,This article and arts. 4622 and 4624 evidence the establishment, or
the continuance, with the modtftcattons thereby made, of a well-defined public policy
of preventing the diminution of the estates of married women by unauthorized trans
fers or conveyances, or by subjecting them to the payment of forbidden obligations;
and a contract made in Illinois bY a married woman residing.in Texas, whereby she
became a surety for her husband, being contrary to this public policy, cannot be en
forced in the courts of Texas, or in courts administering the laws of Texas; for tne
word "another" in art. 4624, cannot reasonably be given such a meaning as would pre
vent the husband from, being regarded as "another" than his wife, and the wife may
not become a surety' on bonds and obligations in which the husband cannot Jotn.
Grosman v. Union Trust Co., 228 Fed. 610, 143 C. C. A. 132, Ann. Cas. 1917B, 613.

At common law, a wife possessed no contractual capacity. Blakely v. Kanaman
(eiv. App.) 168 S. W. 447, judgment affirmed (Bup.) 176 S. W. 674-
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An agreement by a feme covert to make a bequest. in favor of another is not bind
ing on her, unless ratified by her after she became discovert. Dyess v. Rowe (Civ.
App.) 177 S. W. 1001.

Under this article and arts. 4622 and 4624, and in view of arts. 4629a to 4629d, re

moving certain disabilities of coverture, a wife has no power to become a joint maker
with her husband in his note. Red River Nat. Bank v. Ferguson (C'iv. App.) 192 S. W.
1088.

Even prior to the legislation of 1913, a married woman might contract with her
husband. Potter v. Mobley (Civ. App.) 1!J4 S. W. 205. See, also, note 35 under this
article.

31. -- Ratification.-A husband's contract to convey his wife's separate property
will not be specifically enforced on the theory of ratification. Gossett v. Vaughan (Civ.
App.) 173 S. W. 933.

35. Conveyance of separate estate of wife.-It. cannot be claimed that because a

house built -upon land, which was a married woman's separate property, was built with
communitv funds, a grant of the perpetual use of a passageway in the house was not an

attempt to convey an interest in the wife's real estate. King v. Driver (Civ. App.)
160 S. W. 415.

Where the husband of the owner of land contracted for its sale, the purchaser is not
entitled to' specific performance, unless he shows that the owner's husband was acting
as her agent, or that she knew he was so acting and ratified the contract. Ross v.

Blunt (Civ. App.) 166 S. W. 913.
A married woman would not be bound by covenants of warranty contained in a deed

by her. Vineyard v. Heard (Civ. App.) 167 S. W. 22.
A wife, during coverture, neither at common law nor' under this article and art.

4622, could make an enforceable. contract to convey her land, unless joined by her hus
band. Connell v. Nickey (Clv. App.) 167 S. W. 313.

Under this ar-ticle and art. 4622, a husband has no authority to sell an automobile
belonging to his wife. Scruggs v. Gage (C'iv. App.) 182 S. W. 696. See, also, notes un

der art. 1114.

36. -- Parties in suits for wife's separate property.-The wife of a purchaser
is not a necessary party to a suit for speciftc performance of a contract which did not
require the deed to be made to her or the vendor's lien notes to be executed by her, al
though the purchaser requested the vendor to execute a deed to her. Beaton v. Fussell
(C'iv. App.) 166 S. W. 458.

.

41. -- Mortgage-Liability on.-Where a wife as principal executed a note and
mortgage with her husband for .the benefit of her separate estate, she cannot escape
liability because the mortgage authorized the substitution of a new note for the old one,
and permitted the renewal note to be signed by different parties, nor because she and
her husband had agreed to the execution of a different instrument, where the instru
ment, as executed, was duly explained to her. Tinkham v. Wright (Civ. App.) 163 S.
W.615.

43. --. Title of purchaser.-Defendant, who purchased an automobile from plain
tiff's husband, is not charged with constructive notice of plaintiff's suit for divorce,
where at the time of the purchase citation had not been served. Scruggs v. Gage (Civ.
App.) 182 S. W. 696. I

Where defendant induced plaintiff husband to surrender deed to property owned by
wife, upon false representations and under materially different terms from those previ
ously assented to by the wife and without her authority, such deed conveyed no title
which the grantee could convey to a bona fide purchaser. King v. Diffey (Civ. App.)
192. S. W. 2'62.

Where 'plaintiff's husband took title in his own name to land purchased with her
funds and disposed of it to defendants, who were bona fide purchasers, evidence as to a

subsequent divorce plaintiff secured from her husband, etc., is not admissible, nor' are
defendant's rights affected because the amounts the husband agreed to pay the broker
were exorbitant, and such purchasers being protected are not bound in order to pre
serve their rights to demand reimbursement from plaintiff on her assertion of owner

I?hip. Hines v. Meador (Civ. App.) 193 S. W. 1111.

49. Liability of husband or wife.-Where a wife, though not a party, joined with
her husband in replevying property which had been sequestrated, and executed with
him a joint bond claiming the. property as her separate estate, she became bound for
rents and damages to it while in their possession under the bond. Mitchell v. Robinson
(Civ. App.) 162 S. W. 443, rehearing denied Childress v. Robinson, 162 S. W. 1172.

Where a wife executed a mortgage to secure her husband's note, any extension of
such note without her consent, which would be binding upon both parties, so that the
holder of the note could decline to accept payment until the extended date, would re
lease her property so mortgaged. Vanderwolk v. Matthaei (Civ. App.) 167 S. W. 304.

Extension of time for payment of a. note, secured by mortgage executed by a hus
band in which his widow joined, cannot initiate any personal liability on her part on the
debt, though granted at her request. W. C. Belcher Land Mortgage Co. v. Taylor (Civ.
App.) 173 S. W. 278.

A married woman to whom land subject to vendor's lien was conveyed, it having
first been conveyed by her husband to a third person, and by such third person to her,
held not liable on her agreement to assume payment of the vendor's lien note. Pierson
v. Beard (Civ. App.) 181 S. W;. 765.

Where a married woman failed to appear or defend garnishment proceedings on

judgment against her, she cannot recover an amount paid thereunder on the ground of
invalidity of the. judgment. Shaw v. Proctor (Civ. App.) 193 S. W. 1104.
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50. -- Enforcement.-Judgm�nt in trespass to try title, taken against a wife,
sued as a feme sole, who did not plead her coverture, in its operation and effect was

the same as if rendered against a feme sole. Hamlett v. Coates (Civ. App.) 182 S. W.
1144.

In suit on a note given by husband and wife, purchasers of land at guardian's sale,
to rer..ew their note, securing the' advancement of the purchase price, judgment .held im

proper in form for one other than personal against the wife. Finley v. Wakefield (Civ.
App.) 184 S. W. 755.

62. Ag,ency of wife for husbatid.-A wife may act as her husband's agent, and the
fact that she uses her name instead of her husband's does not alter his liability. Par
rott v. Peacock Mllttary College (Civ. App.) 180 S. W. 132.

54. -- Evidence of agency.-In an action by an 'automobile dealer for the value
of a car sold by one representing him.self as agent, evidence held to warrant finding of

agency in plaintiff's wife to employ salesman. Holmes v. Tyner (Civ, App.) '1,79 S. W.
887.

Evidence held to show a wife to have been the agent of her husband in contracting
for the education of their son at plaintiff's college. Parrott v. Peacock Military COl
lege (Civ. App.) 180 S. W. 132.

55. -- Authority as agent.-On the question of liability of a husband for the ed
ucation of his son at a college contracted for by his wife, it is immaterial whether the
education is a necessary. Parrott v. Peacock Military College (Civ. App.) IS0 S. W.
132.

56. Agency of husband for wife.-vVhile prior to the legislation of 1913 the husband
was the sole manager of the wife's separate estate, he could not be her agent in trans
actions with himself, and where the wife, in acquiring notes from a firm of which the
husband was a member, acted of her own separate will, her husband could not be re

garded as her agent, and she would not be affected by his knowledge of defects in title
to the notes, but if the husband pursuing his power to manage his wife's property as

signs a note to her in the name of his firm and draws a check against her funds in
favor of the firm without any agreement with her, she could not hold the note without
being bound by his knowledge of defects in the title. Potter v. Mobley (Civ. App.) 194
S. W. 205.

Art. 4621a. Money or property received as compensation for per
sonal injuries to wife.-All property or moneys received as compensation
for personal injuries sustained by the wife shall be her separate property,
except such actually and necessary expenses as may have accumulated
against the husband for hospital fees, medical bills and all other expenses
incident to, the collection of said compensation. [Act March 15, 1915,
ch. 54, § 1.]

Note.-See notes under Vernon's Sayles' Civ. St. 1914, art. 4621. This act took ef
fect 90 days after adjournment of legislature on March 20" 1915.

Husband's right to sue.-Under art. 1839, providing that the husband may sue for
recovery of any separate property of the wife, he may sue for personal injuries to her,
recovery therefor being, by this article, declared he,r separate property. Texarkana
Telephone Co. v. Burge (Civ. App.) 192 S. W. 807.

,

Art. 4622. [2968] Community property; what property shall be
under control, etc., of wife; bank deposits.

V2' Constltutionality.-Acts 33d Leg. c. 321, amending this article, by giving to the
wife the right of control of that part of .the community property which consists of her
personal earning, but still leaving it community property, impairs no vested right.
Scott v. Scott (C'iv, App.) 170 S. W. 273.

Title of Acts 33d Leg. c. 32, amending this article and arts. 4621,.4624, concerning
marital rights of parties and defining separate and community property, held sufficient
within Const. art. 3, §.35. Winkie v. Conatser (Civ. App.) 171 S. W. 1017.

2. Validity of marriage affecting property rights.-Where plaintiff and defendant
wer-eriever legally married, but the woman believed that they were married; she was en
titled on, separation to one-half of the property acquired during the existence of the puta
tive relation. Green v. Green (Clv. App.) 167 S. W. 263.

Where, when a man married, he had, as set at all times thereafter, a living and un
divorced wife, property purchased by him and the second putative wife with joint earn
ings, deeds naming both as grantees, was not community property, but joint or partner
ship property of the two. Little v. Nicholson (Civ. App.) 187 S. W. 506.

3. Community property In general.-This article and arts. 4621 and 4624 evidence the
establishment, or the continuance, with the modifications thereby made, of a well-defined
public policy of preventing the diminution of the estates of married women by unau
thorized transfers or conveyances, or by subjecting them to the payment of forbidden ob
ligations; and a contract made in Illinois by a married woman residing in Texas, where
by she became a surety for her husband, being contrary to this public policy, cannot be
enforced in the courts of Texas, or in courts administering the laws of Texas. Gros
man v. Union Trust Co., 228 Fed. 610, 143 C. C. A. 132, Ann. Cas. 1917B, 613.

Where, under the act of August 26, 1856 (Laws 1856, c. 128), settlers on the reserve
thereby subjected to location and sale, caused their tracts to be surveyed, filed the field
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notes, and assigned their rights to a party who subsequently married and during mar

riage made the payment of 50. cents an acre required by the act, his title had its inception
during marriage, and the property was community property. Hawkins v. Stiles (Civ.
App.) 15$ S. W. 1011.

Where a deed from a husband prior to his marriage was a mortgage, the fact that
the husband and wife subsequently occupied the land for a period sufficient to acquire
title by adverse possession did not render the land community estate, the entire interest
in which passed to the wife on the husband's death without issue. Allen v. Allen (Civ.
App.) 158 S. W. 1049.

Where one entered on land as a trespasser, and occupied it for four or five years,
and then orally gave it to a married daughter, and she and her husband remained in pos
session long enough to acquire title by adverse possession; the property was community
property. Treadwell v. Walker County Lumber Co. (Civ. App.) 161 S. W. 397.

Where a husband conveyed, one-half of the community property of himself and wife.
to their infant child, the rights of the parties, upon the death of the child intestate -a.nd
without issue, are the same as if no conveyance had been made. Gutheridge v. Guthe
ridge (Civ. App.) 161 S. W. 892.

Property acquired by a husband before his wife secured a divorce is community prop
erty, even if at the time of the acquisition she was living apart from him because obliged
to do so to make her own living. Id.

Property belonged to a community estate, though the husband was a mere settler
under a pre-emption claim, and occupancy had not been completed at the death of his
wife. Adams v. West Lumber Co. (Civ. App.) 162 S. W. 974.

Under this article, property acquired by deeds made after marriage is deemed com

munity property.' Gameson v. Gameson (Civ. App.) 162 S. W. 1169.
Where a husband and wife exchange their homestead for other land upon which they

never resided, such land becomes part of the community estate. Witt v. Teat (Civ.
App.) 167 S. W. 302.

Where community land "is conveyed to one member of the community, he holds the
other's interest in trust. Mitchell v. Schofield, 171 S. W. 1121, 106 Tex. 512, affirming
judgment (Civ. App.) 140 S. W. 254.

Where a grantor conveyed during the lifetime of his wife a half interest in land to
a grantee, who during the lifetime of the wife reconveyed the land, at least one-half of
the land was community property. Word v, Colley (Civ. App.) 173 S. W. 629.

The court, in determining whether land is community property, must look to the in

ception of the title, and its character relates to its origin. Id.
Where a conveyance to a married woman in her own right, in consideration of a

payment out of her separate estate, gave her no title, any title acquired under the ad
verse claim of herself and husband was community property. Brown v. Foster Lumber
Co. (Civ. App.) 178 S. W. 787.

Under this article, where daughters to whom a wife conveyed her separate property
reconveyed to the husband, the land prima facie became community property, and where
a judgment creditor of the husband levied upon the community lands before the husband
quitclaimed to his wife, and the consideration for a deed to the wife from the judgment
creditor was paid out of community funds, such deed from the judgment creditor vested
title in the community estate; the evidence sustaining a finding that the wife did not pay
her separate funds to such judgment creditor. Emery v. Barfield (Civ, App.) 1831 S.
W.386.

A married woman has as much interest in the community property as her husband,
and has an equal right to its beneficial use. Davis v. Davis (C'iv. App.) 186 S. W. 775.

Where divorced wife appointed agent and attorney to recover land which had been
community property, such agent and attorney carried out his contract by employing an

attorney to prosecute suit against adverse claimants, who did file suit. Brady v. Cope
(Civ. App.) 187 S. W. 678.

Community status, like partnership, has elements of gains and losses based on pre
sumed labors of each, -irrespective of real industry of either. Briggs v. McBride --(Civ.
App.) 190 S. W. 1123.

Under this article and arts. 4621 and 4624, and _in view of arts. 4629a-4629d, removing
certain disabilities of ·coverture, a wife has no power to become a joint maker with her
husband in his note. Red River Nat. Bank v. Ferguson (Civ, App.) 192 S. W. 1088.

If husband on separation from wife promised future contributions for her support, in
tending to disregard and actually disregarding his promise, there was such actual fraud
as would authorize rescission of a contract for division of community property induced
by such promise. Swearingen v. Swearingen (Civ. App.) 193 S. W. 442.

In the absence of an understanding or agreement at the time, money borrowed by
either the husband or wife is community property. Emerson-Brantingham Implement Co.
v. Brothers (Civ. App.) 194 S. W. 608.

4. Equitable title."':_Where the legal title to real estate is vested in the husband, the
wife and her heirs have only an equitable title. Ruling v. Moore (Civ. App.) 194 s. W. 188.

5. Right of second community.-The wife of one acquiring right to land by pre-emp
tion survey has only an equitable title, by reason of her community interest therein; he
deeding it to another, to whom patent issued. Kirby Lumber Co. v. Smith (Civ. App.)
185 S. W. 1068.

6. Life insurance.-After divorce, wife cannot recover of insurer because community
funds were used in paying premiums on

_
husband's life policy. Northwestern Mut. Life

Ins. Co. v. Whiteselle (Civ. App.) 188 S. W. 22.

7. I nterest, increase, rents, profits and products of separate proper-ty.s--Under this
article and art. 4621, the rents from the wife's real estate or her separate property are
her "separate property," not community property. l\![axwell T. Jurney. 238 Fed. 666, 151
C. C. A. 602.

.
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Crops grown upon the wife's separate estate are communltv property, which, under
this article, can be conveyed by the husband alone. Hanks v. Leslie (Civ. App.) 159

S. W. 1056.
This article and art. 46-21, do not change the rule that property acquired by the use

of the wife's separate property becomes that of the community. First Nat. Bank of
Plainview v. McWhorter (Civ. App.) 179 s. W. 1147.

This article and art. 4621 do not make the rents from the separate real estate of the

wife her separate property, but merely gives her control thereof, and the rents receiv
ed from such property are community property. illmerson-Brantingham Implement Co.
v. Brothers (Clv, App.) 194 s. W. 608.

8. Improvements on separate property.-The wife's land cannot be sold for the hus
band's debts because of improvements made thereon with community funds when he was

insolvent, unless made to her knowledge with intent to defraud his creditors, though the
creditors may have some remedy as to the improvements. Palmer Pressed Brick Works
v. Stevenson (Civ. App.) 185 s. W. 999.

9. Earnings of husband or wife.-Where an insolvent husband suffered judgment on

a community debt, and thereafter purchased property to the price of which the wife con

tributed money earned by her, such money, as against the debt, was community funds,
notwithstanding an antecedent agreement between her and her husband that such earn

ings should constitute her separate property. Henry' v. Land (Civ. App.) 168 S. W. 994.
, The right formerly given the .husba.nd by this article to control the community prop

erty was extinguished as to prior as well as subsequent personal earnings of his wife,
by the amendment of 1913, declaring her personal earning shall be under her control
alone. Scott v. Scott (Civ. App.) 170 S. W. 273.

Any right of a husband to control community property, consisting of commissions
earned by his wife as guardian, is not divested by an order of the court directing pay
ment ther-eof to her by her successor as guardian. Id.

Under this article land bought during marriage and within two or three years after
the husband was committed to an insane asylum, and paid for by the labor of the wife
and of the children, who were not emancipated, was community property, notwithstand
ing an agreement between the wife and children that if they 'WOUld work and assist her'
in paying tor the land she would later give it to them. Messimer v. Echols (Civ. App.)
194 S. W. 1171.

11. Damages recovered.-Damages recovered by either or both parents for the death
of their minor child is community property. Chicago, R. I. & G. Ry, Co. v. Oliver (Civ.
App.) 159 S. W. 853.

Damages recoverable by the wife, suing alone in action for slander after abandonment
by her 'husband, held such property as she might resort to for the support of herself and
child. Davis v. Davis (Civ. ,ApP.) 186 S. W. 775. See, also, article 4621a.

15. Presumptions.-Evidence held insufficient to rebut presumption created by this
article, that funds deposited in. the name 'of the husband or wife are the separate prop
erty of the person in whose name they stand. Emerson-Brantingham Implement Co. v.
Brothers (Civ. App.) 194 s. W. 608.

16. Evidence.-In a suit for partition of community property, evidence held to sus

tain a verdict that a certain tract was purchased after the marriage, and not before, as'
claimed by the husband, and that it was paid for in part with community funds. Game
son v. Gameson (Civ. .App.) 162 S. W. 1169.

Under art. 1841, a husband being a necessary party to a suit to partttfon land claim
ed by his wife, was not rendered a competent witness concerning an alleged gift to his
wife by a decedent, notwithstanding this article and arts. 4621, 4624. 'I'a.nnehill v. Tan
nehill (Civ. App.) 171 S. W. 1050.

In trespass to try title, evidence held to sustain the conclusion of the trial court that
a husband paid out of community funds for two tracts of land reconveyed to him by
daughters to whom his wife had previously conveyed. Emery v. Barfield (Civ. App.) 183
S. W. 386.

In suit to recover land, evidence held to justify finding that plaintiff wife, to whom her
husband, after the community purchased the land, voluntarily conveyed subject to the
vendor's lien, did not offer within a reasonable time to redeem of the vendor after fore
closure of lien, that vendor rescinded as to wife, that she had notice, or knowledge put
ting her on notice and that in offering to perform she delayed an unreasonable time. Col
lett v. Houston & T. C. R. Co. (Civ. App.) 186 S. W.' 232.

Where a defendant and his wife were permanently separated and divorce sutt was

pending, he was not entitled to introduce evidence of the pendency of the divorce pro
ceedings in an action involving the community property. Mecom v. Vinton' (Civ. App.)
191 80. W. 763.

Under this article and arts. 4621, 4624, on collateral attack on judgment against' hus
band and wife, proof aliunde the judgment held inadmissible to show that it was not-bas
ed on contract for necessaries for wife or her children or for benefit of her separate es
tate. Akin v. First Nat. Bank (Civ. App.) 194 S. W. 610.

17. Management, conveyances, Incumbrances or gifts of communIty property b-efore
separation of parties.-During the lifetime of a husband he has control and management.
of the community property with power of disposition. Waterman Lumber & Supply Co.
v. Robins (Civ. App.) ;L59 s. W. 360.

'

Although, under this article, the husband alone, can dispose or community property,
a deed executed by the wife alone conveying community property, if executed with the
consent of the husband, gives good title; but where a wife, with the consent of her hus
band, executed a chattel mortgage upon crops grown on her separate estate, the record
of such a mortgage was not constructive notice to a creditor of the husband or the execu-
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tion thereof by the wife with the husband's consent and authority. Hanks v. LesUe
(Civ. App.) 159 S. W. 1056.

A conveyance by a husband of the community property of himself and wife is good
as to his interest in the property and should not be canceled at the suit of the wife ex

cept as to her share. Gutheridge v. Gutheridge (C'iv. App.) 161 S. W. 892.
'

Where first deed of trust to land, undivided half interest of which was wife's separate
property and one-half community property, by husband and wife secured debt on which
wife was surety, while second deed 'by husband alone secured his debt, wife's right to have
husbahd's interest sold and applied to the first debt before resorting to her interest held
superior to the equity of the creditor. H. O. Wooten Grocer Co. v. Smith (Civ. App.) 161
s. W. 945.

A wife may not renounce to her husband her interest in the community estate by con

tract, practically without consideration, even through the intervention of a trustee.

Suggs v. Singl-ey (Civ. App.) 167 s. W. 241.
'

Where a husband and wife exchange their homestead for other land upon which they
never resided, the community estate may be disposed of by the husband alone, without
the consent of his wife. Witt v. Teat (Civ. App.) 167 S. W. 3(}2.

A wife, during coverture, neither at common law nor under this article and art. 4621,
could make an enforceable contract to convey her land, unless joined by her husband.
Connell v . Nickey (Civ. App.) 167 S. W. 313.

A husband cannot defeat his wife's community interest in the real property by a sale
thereof made with that intent, of which intent the purchaser had notice. Gardenhire v.
Gardenhire (Civ. App.) 172 s. W. 726.

Community property, not constituting a homestead, may be conveyed or mortgaged
by the husband alone. Flynn v. J. M. Radford Grocery Co. (Civ. App.) 174 s. W. 902.

A voluntary disposition by one of community property to defraud his wife is void
against her and those claiming under her. Krenz v. Strohmeir (Civ, App.) 177 S. W. 178.

Under this article and art. 4621, a husband has no authority to sell an automobile
belonging to his wife. Scruggs v. Gage (Civ. App.) 18·2 S. W. 696.

A deed of a husband, properly acknowledged and recorded, conveyed the community
interest in the property. Delay v. Truitt (Civ. App.) 182 s. W. 732.

As between a husband and wife and their heirs, a conveyance by the husband of com

munity property to the wife vests the title in her separately, but where a husband quit
claimed community land, the deed conveyed into the separate estate of the wife only such
title as the husband, or the community estate, had at the time of the conveyance, and
where a wife accepts a conveyance from her husband subject to an incumbrance, and
thereafter pays it off out of her separate estate, ron title will vest in such estate, but if
it is paid off with community funds, the community estate will be credited with the
amount. Emery v. Barfield (Civ. App.) 183 s. W. 386.

Interest of husband or wife, in community property may be conveyed or donated to
the other, subject to certain limitations, and execution and delivery of a deed by husband
to wife is sufficient evidence of a transfer to wife's separate estate. Collett v. Houston
& T.' C. R. Co. (Civ. App.) 186 s. W. 232.

Where husband and wife conveyed realty owned half by community and half by wife
separately, receiving therefor lots, cash, and notes, they might have agreed at exchange
or prior thereto that wife should take the lots as her separate property, and the husband
take the notes and cash in satisfaction of the community interest. Ochoa v. Edwards
(Civ. App.) 189 S. W. 1022.

Where husband buys land with community funds and conveys it to his wife, it pre
sumably remains community property as to subsequent purchasers. Richards v. Hartley
(Civ. App.) 194 S. W. 478.

24. Abandonment or separation or dissolution of community as affecting title of par
Ues.-On the death of the husband the community is dissolved, and the widow holds her
interest as tenant in common. Waterman Lumber & Supply Co. v. Robins (Civ. App.)
159 s. W. 360.

Where an agreement of separation between husband and wife provides for an equi
table division of the community property, property subsequently acquired by either spouse
was his or her separate property. Corrigan v. Goss (Civ. App.) 160 S. W. 652.

A voluntary separation by the wife from her husband does not forfeit her interest in
the homestead to the extent that it was benefited by the community ·funds. Gardenhire
v. Gardenhire (Civ. App.) 172 s. W. 726.

That a wife had knowledge of the character and amount of the community estate
when partition was made by a separation agreement would not prevent the partition from
being so unfair that it should not be enforced, nor did fact that wife, after discovering
fraud, continue to receive a monthly allowance under such agreement, but less than she
was really entitled to, estop her from questioning its validity, and though the partition
was fair when made, it would be vacated by their subsequent living together, there being
no provision to the contrary, and upon a second separation and a second partition agree
ment the husband could not claim corporate stock purchased with the proceeds of property
allotted to him on-the prior partition and separation. Cox v. Mailander (Civ. App.) 178 s.
W.1012.

25. -- Abandonment or separation. as affecting right to manage, Incumber or con

vey.-Where the husband has abandoned the wife, leaving her no means of support, she
may make a valid conveyance of community property without his consent for the purpose
of supplying herself' and family with necessaries. Hanks v. Leslie (Civ. App.) 159 s.
W. 1056.

'

Where a husband and wife have separated, a deed of separation, including partition
of community property, will be sustained if just and made without coercion. Corrigan v.
Goss (Civ. App.) 160 s. W. 652.

Where a husband deserts his wife, she may sell the community estate to provide nec
essaries for herself, even though she has no minor children. Adams v. Wm. Cameron &
Co. (Civ. App.) 161 s. W. 417.
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26. -- Divorce as' affecting right to manage, incumber or convey.-Judgment. of

divorce, adjudging personal property to belong to c.ommunity estate, does no� give wire,
after divorce, any interest in policy of husband's lIfe. Northwestern Mut. Life Ins, Co.

v. Whiteselle (Civ. App.) 188 S. W. 22.
Where at time of wife's suit for divorce and division of property, husband was not

contributi�g to her support, and prior thereto each party had' determined not to �ive to

gether, and agreement for division of property was entered i.nto by them when wire .was.
of sound mind agreement for division was enforceable in SUIt at Instance of next fnend

of wife, becau�e insane. Skeen v. Skeen (Civ. App.) 190 ·S. W. 1118. •

27. -- Authority, Interest and liability of survivor.-Where husband's wrongful
abandonment of wife continued until her death, and wife acquired a house and lot and

died intestate without necessity for administration, the property was properly decreed to

the surviving husband subject to a lien for services rendered wife in her last illness.

Hollie v. Taylor (Civ. App.) 189 S. W. 1091.

29. Actions for community property.-In trespass to try title to community proper

ty, it Is not necessary to make the defendant's wife a party, even though the land be us

ed as their homestead. Childress v. Robinson (Civ. App.) 161 S. W. 78.

Art. 1841 was not repealed by Acts 33d Leg, c. 32, amending this article and arts.

4621 and 4624; therefore a husband was a necessary party to a suit to partition land

claimed by his wife. Tannehill v. Tannehill (Civ. App.) 171 S. W. 1050.
A married woman cannot sue in her own name without joining her husband to re

cover community property, unless she has been abandoned by the husband. Hamlett v.

Coates (Civ. App.) 182 S. W. 1144.
Where a husband conveyed community property to his wife, expressly reserving ven

dor's lien in seller, it was unnecessary to make wife a party to proceedings to foreclose
lien. Collett v. Houston & T. C. R. Co. (Civ. App.) 186 S. W. 232.

In suit to foreclose vendor's lien on land purchased by community, judgment did not
bar wife, who was not a party; the husband having voluntarily conveyed to her, subject
to the lien. Id.

A wife who has been abandoned by her husband need not be in actual want before
she can sue alone for community property, and in an action for slander, it was not es

sential to the wife's right to sue alone that 'husband should have expressly refused to

bring the suit, where the jury might infer that if she had not brought it, it would not
have been brought and any damages recoverable would have been lost. Davis v. Davis

(Civ. App.) 186 s. W. 775.
Where a defendant and his wife were permanently separated and divorce suit was

pending, he was liable to be sued alone so far as community property is concerned. Me
com v. Vinton (Civ, App.) 191 S. W. 763.

A ,suit against a husband gives court jurisdiction to declare fraudulent deed under
which he claims, and to determine that community estate of husband and wife had no

interest in land, though wife was not party. Gabb v. Boston (Sup.) 193 S. W. 137.

34. Redemption of community from Iiens.-Where a husband conveys community
property to his wife, expressly reserving vendor-s lien in seller, wife is not estopped from
tendering purchase money, or from filing bill in, equity to redeem, though not a necessary
party to proceedings to foreclose lien, and judgment, sale, and purchase did not preclude
her from redeeming land, the equities otherwise giving her the right, but the foreclosure
suit did not preclude vendor's rescinding sale as to wife's right to redeem land; the hus
band having conveyed to her subject to the lien, and she had no equity against the ven

dor, who gave her no actual notice of his purpose to rescind the. contract for nonpay
ment; he having gone into possession by tenant, and she having left the county and
failed to pay taxes. Collett v. Houston & T. C. R. Co. (Civ. App.) 186 S. W. 232.

While suit against husband to foreclose vendor's lien waived rescission on an ante
cedent failure of the husband to pay the note, it did not relieve wife, to whom husband
voluntarily conveyed subject to vendor's lien, Of her obligation therearter to perform in
reasonable time, and she could not recover where 15 years elapsed, after the vendor pur
chased on execution, after foreclosure of his lien, before she offered to perform, and 14
years after he took possession through a tenant. Id.

Art. 4623. [2969] Presumption as to community property.
Applicability In general.-Under this article, the presumption that the property is

community property must be overcome by evidence reasonably satisfactory to the jury;
such presumption continuing until the contrary is "satisfactorily" proven, and the word:
"dissolved" includes divorce as well as death, and "possess," implies ownership. Game
son v. Gameson (Civ. App.) 162 S. W. 1169.

Presumptions and burden of proof.-Land conveyed to a husband is prima facie com

munity property. Winkie v. Conatser (Civ. App.) 171 S. W. 1017; Wauhop v. Sauvage's
Heirs (Civ. App.) 159 S. W. 185.

Defendants having acquired the legal title to certain land for a valuable considera
tion, the burden was on plaintiffs to charge them with notice of the rights of the heirs
of the widow of the first grantee in order to 'subordinate defendants' claim to the equi
table interest of such heirs. Loomis v. Cobb (Civ. App.) 159 S. W. 305.

One claiming title to a widow's interest in community property under a sale by the,
husband's executor or administrator has the burden of proving that the property was

sold to pay community debts. Waterman Lumber & Supply Co. v. Robins (Civ. App.)
159 S. W. 360.

-

Where a wife died before the execution of a deed by which the surviving husband
acquired title, the presumption was that the property was his separate estate, unless it
were shown that title had in effect been acquired by purchase prior to the death of the-
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wife and had been paid for with community funds. Le Blanc v . .Tackson (Civ. App.) 161
S. W. 60.

Where a deed in ravor of a husband and wife recited the payment of money for the
land, the fact that the grantor was the father of the wife would not destroy the pre
sumption that the payment was made out of community funds and raise a presumption
that the property belonged to the wife. McCulloch v. Nicholson (Civ. App.) 162 S. W.
432.

A 14-acre tract of land was prima facie the separate property of the husband, where
the consideration therefor was a deed executed by him for his undivided half interest in
another tract which was owned by him, before marriage, and the burden was on the wife
to prove an allegation that it was paid for in part out of community funds, though one

of the purchase money notes was paid a year or more after marriage. Gameson v. Game
son (Civ. App.) 162 S. W. 1169.

Under Act .Tan. 20, 1840, p. 6, § 12, 2 Gam. Laws, p. 180, and this article, real estate
reciprocally possessed by a husband and wife at the time of the husband's death held
presumably community property, where such land, with land previously granted,
amounted to 640 acres, the quantity to which the head of a family was entitled. Swilley
v. Phillips (Civ. App.) 169 S. W. 1117. ;

Where conditional land certificate was issued to woman in 1839, issuance of uncon

ditional certificate in 1846 to her in her former name held not sufficient evidence that
she was not then married to. rebut the presumption that land granted to the husband in
1840 was community property. Id.

There is a presumption of law that land acquired during coverture is community
property. Martin v. Burr (Civ. App.) 171 S. W. 1044.

Where it appeared a grantee was a married woman at the time of the execution of
the deed, there is a presumption that a community estate would arise. Houston Oil Co.
of Texas v. Griggs (Civ. App.)' 181 S. W. 833.

A purchaser of an automobile, the separate property of the seller's wife, who be
lieved the seller to be unmarried, held not a bona fide purchaser on the theory that a

purchaser from the husband alone may' presume that the property was community.
Scruggs v. Gage (Civ. App.) 182 S. W. 696.

Where a deed is made to a wife without limiting it to her separate use, the p,.resump
tlon prevails that it was intended as a conveyance of a community estate, but the pre
sumption is otherwise where the husband is the grantor, or the consideration was paid
out of the wife's separate property, and where a deed from the husband's judgment cred
itor, who had levied upon the land under execution, to the wife, who paid off the in
cumbrance, did not by apt words, limit the conveyance to her separate estate, the legal
presumption of the community character of the land obtained, and the burden of proof
was on the party asserting the contrary. Emery v. Barfield (Civ. App.) 183 S. W. 386.

Where the wife, to save lands from execution levied by': the husband's creditors,
claimed them as her separate lands, the burden was upon her to show that the land was

paid for from her separate funds, to avoid the presumption that the land was commu-

nity property. Amend v . .Tahns (Civ, App.) 184 S. W. 729.
.

Art. 4624. What property subject to debts of wife; husband must

join in certain contracts.
Cited, Rishworth v. Moss (Civ. App.) 159 S. W. 122.

Constltutionality.-Title of Acts 33d Leg. c. 32, amending this article and arts. 4621,
4622, held sufficient within Const. art. 3, § 35. Winkie v. Conatser (Civ. App.) 171 S. yv.
1017.

Authority to contract In general.-This article and arts. 4621 and 4622, evidence the
establishment, or the continuance, wtth vthe modifications thereby made, of a well-defined
public policy of preventing the diminution of the estates of married women by unauthor
ized transfers or conveyances, or by subjecting them to the payment of forbidden obliga
tions; and a contract made in Illinois by a married woman residing in Texas, whereby
she became a surety for her husband, being contrary to this public policy, cannot be en

forced in the courts of 'Texas, or in courts administering the laws of Texas, since the
word "another" cannot reasonably be given such a meaning as would prevent the hus
band from being regarded as "another" than his wife, and the wife may not become a

.surety on bonds and obligations in which the husband cannot join. Grosman v. Union
Trust Co., 228 'Fed. 610, 143 C. C. A. 132, Ann. Cas. 1917B, 613.

Prior to 'the act of the 33d Legislature amending this article, a married woman was

not liable on a note executed by her, where there was no allegation or proof that the
note was created for necessaries furnished her or her children or for the benefit of her
'Separate estate. Fisher v. Scherer (Civ. App.) 169 S. W. 1133.

A married woman cannot, even with the consent of her husband, legally bind herself
as surety on an appeal bond, and a bond on which she is a surety may be refused. Wil
son v. Dearborn (Civ. App.) 179 S. W. 1102, denying rehearing, 174 S. W. 296.

A wife is not personally liable for a debt due a physician for necessary services ren

dered to her child, unless the debt was contracted by her personally, but if she calls in
a physician to treat her child, it is presumed she does so as agent of her husband. Da
venport v. Rutledge (Civ. App.) 187 S. W. 988.

Under the common law a married woman was not bound by a promissory note exe

cuted by her jointly with her husband, but it was the note alone of the husband, and un

der this article, she is not authorized to become a comaker, coprincipal, or surety for her
husband's debt or obligation. Red River Nat. Bank v. Ferguson (Civ. App.) 192 S. W.
1088.

.

Under this, article, a note signed by a wife without being joined by her husband is
.a nullity. Shaw V. Proctor (Civ. App.) 193 S. W. 1104.
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-- Avoidance of contract by other party.-That a married woman who was a party
could not lega.lly sign the supersedeas bond did not affect its validity it the sureties were

sufficient. Duller v, McNeill (Civ. App.) 161 S. W. 45.

Necessaries.-Debt due from a wife for commissions for an exchange of her separate
property is not for necessaries wrthin this article, and community property is not liable
therefor. Winkie v. Conatser (Civ. App.) 171 S. W. 1017.

A wife, who purchased goods which were necessaries for her own use, was personally
liable for their value. Trammell v. Neiman-Marcus Co. (Civ. App.) 179 S. W. 271.

Debts or liabilities charged on separate estate.-A city may not impose a personal lia
bility against a married woman for an assessment of benefits on her homestead for a lo
cal improvement, in view of this article. Eubank v. City of Ft. Worth (Civ. App.) 173 S.
W. 1003.

Conclusiveness and effect of judgment against wife.-A judgment on a note signed by
a wife without joinder of her husband will be set aside on direct attack, though she ap
peared by attorney and did not set up coverture. Shaw v. Proctor (Civ. App.) 193 S. W.
1104.

Under this article and arts. 4621, 4622, on collateral attack on judgment against hus
band and' wife, proof aliunde the judgment held inadmissible to show that it was not
based on contract for necessaries Jor wife or her children or for benefit of her separate
estate. Akin v, First Nat. Bank (Civ. App.) 194 S. W. 610.·

Where a wife in Texas signed notes as surety, and mortgaged her separate property
to, secure payment, and the payee sued in Oklahoma, and the wife, by authority of her
husband, filed an answer setting up invalidity as a defense, judgment for payee was enti
tled to full faith and credit. Bray v. Union Nat. Bank of Dallas (Civ. App.) 194 S. W.
1165.

Art. 4625. [2971] Judgment and execution in such cases.

Costs.-Where, in trespass to try title by married woman's grantee, he sought a re

covery against the husband and wife on the warranty of title, and they offered to re

scind, judgment for plaintiff for title and possession held to have properly awarded him
costs as' against the husband and wife. Morton v. Calvin (Civ. App.) 164 S. W. 420.

. .

Art. 4627. [2973] Community property liable for debts.
Community debts-What are.-Taxes· and expenses of administration accruing after

the death of' an intestate are not community obligations for which the widow's interest
in a land certificate could be sold. Waterman Lumber & Supply Co. v. Robins (Oiv.
App.) 159 S. W. 571.

A judgment recovered against a husband is a charge upon the community estate of
the husband and wife, because within the spirit and intent of the Constitution and stat
utes she is a party to the suit. Seabrook v. First Nat. Bank of Port Lavaca (Civ. App.)
171 S. W. 247.

A husband's obligation for a commission for the sale of land owned jointly by him
self and wife held joint and several. Babcock v. Glover (Civ. App.) 1.74 S. W. 710.

Community and separate debts-Property liable for.-Community property is liable
for the antenuptial debts of the wife. Dunlap v. Squires (Civ. App.) 186 S. W. 843.

Community property is' subject to payment of husband's debts. Ochoa v. Edwards
(CiV'. App.) 189 S. W. 1022.

Parties liable for.-Neither a wife nor her heirs can be made parties to a sale of
her interest in the common property by her husband's legal represerrtatrve;' unless it is
rightfully' taken to pay community debts, and if disposed of for any other purpose she is
not bound thereby, since the interest of the widow can be sold only to pay debts of the
community, under Pasch. Dig. art. 1363. Waterman Lumber & Supply Co. v. Robins (Civ.
App.) 159 S. W. 360.

Rights and remedies of creditors.-Husband's creditors cannot be deprived of zight to
subject community property by mere fact that wife claims it as separate estate, and hus
band claims no interest, after transaction whereby the property was purchased by hus
band's and wife's conveyance of property owned half by wife and hGtlf by community.
Ochoa v. Edwards (Civ. App.) 189 S. W. 1022.

Art. 4629a. May apply to district court to be feme sole for mercan

tile and trading purposes, how.
Joint maker on husb and''a note.-Under arts. 4621, 4622, and 4624, and in view of arts.

4629a-4629d, a wife has no power to become a joint maker with her husband in his note.
Red River Nat. Bank v. Ferguson (Civ. App.) 192 S. W. 1088.

Art. 4629d. Decree declaring married woman feme sole for mercan- ,

tile and trading purposes; effect of decree.
Joint maker on husband's note.-See note under article 4629a.

DECISIONS IN GENERAL

Notice of marriage.-Notice of a marriage is notice of all property rights arising from
such status. Sparkman v. Davenport (Civ. App.) 160 S. W. 410.
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CHAPTER FOUR

DIVORCE

Art.
4630. Marriage may be annulled, when.
4631. Divorce may be granted in what

cases.

4632. Plaintiff must be resident' in state
and county.

4633. Husband and wife may testify.

Art.
4634. Division ot property.
4637. Debts and alienations after suit.
4638. Inventory and appraisement, etc.
4639. Temporary orders, etc.
4641. Custody of children.

Article 4630. [2976] Marriage may be annulled, when.
Note.-Jurisdiction in divorce cases in Travis, Williamson, Nueces, Kleberg, Willacy,

and Cameron counties has been transferred to the criminal district courts created for
such .counttes. See Vernon's Code Criminal Procedure, arts. 97vv to 97%i.

Vacating decree.e=Decree in action for divorce on ground of wife's abandonment,
within jurisdiction of district court under express provisions of this article and art. 4631,
the cause being called out of tts regular order and tried at an unusual place, without no
tice to defendant or her counsel, etc., while not a nullity, held so irregular as to authorize
its vacation. McConkey v. McConkey (Civ. App.) 187 S. W. 1100.

,Art. 4631. [2977] Divorce may be granted in what cases.
1. In general.-Unless the influence of plaintiff's mother was such as to deprive

plaintiff of her free will and choice, the fact that the mother influenced plaintiff to sue
for divorce is no defense if plaintiff is legally entitled to a divorce, mere persuasion or

importunity not amounting to undue influence. Powell v. Powell (Civ. App.) 170 S. W.
111.

'

Wife, on being divorced, ceased to have any interest as beneficiary in policy on hus
band's, life. Northwestern Mut. Life Ins. Co. v. Whiteselle (Civ. App.) 188 S. W. 22.

Husband's refusal to sell their home and move to some other community did not enti
tle wife to divorce. Hartman v. Hartman (Civ, App.) 190 S. W. 846.

2. Cruelty-Acts constituting.-Whipping defendant's stepdaughter held not cruel
treatment entitling the husband to a divorce. Murchison v. Murchison (Civ. App.) 171 S.
W. '790.

.

5. -- Condonation.-Condonation applies to cruelty, except that the cruelty is
condoned only until the particular act is repeated, and act of a wife in whipping her
minor stepdaughter held condoned so as not to constitute ground for divorce. Murchison
v. Murchison (Civ. App.) 171 S. W. 790.

S. -- EVidence.-Evidence in wife's suit for divorce held not to establish statu
tory grounds for a divorce. Provine v. Provine (Civ. App.) 172 S. W. 587.

Where testimony of plaintiff, if believed, entitled her to divorce, and was corroborated
by her mother, refusal to grant divorce without nearing testimony of defendant is an

abuse' of legal discretion requiring reversal and remand. Brueggerman v. Brueggerman
(Civ. App.) 191 S. W. 570.

11. Abandonment-e-Elementa of.-While the statute does not use the term "perma
nent" 'in prescribing abandonment as a ground for divorce, its permanency is necessarily
implied, and an abandonment which is only temporary is not cause for divorce. McConkey
V. McConkey (Civ. App.) 187 S. W. 1100.

'

15. -- Evidence.-Evidence held to show not an agreed separation, but a volun
tary abandonment by the wife, without fault of the husband, entitling him to divorce.
Hope v. Hope (Civ. App.) 178 S. W. 32.

In husband's action for a divorce on ground of wife's abandonment, evidence as to his
other reasons for filing the suit, such as her humiliation of or cruelty 'to him, .was im
material. McConkey v. McConkey (Ctv, App.) 187 S. W. 1100.

21. Vacating decree.-Decree in action for divorce on ground of wife's abandonment,
within jurisdiction of district court under .express provisions of this article and art. 4630,
the cause being called out of its regular order and tried 'at an unusual place, without
notice to defendant or her counsel, etc., while not a nullity, held so irregular as to author
ize its vacation. McConkey v. McConkey (Civ. App.) 187 S. W. 1100.

Art. 4632. Plaintiff must be resident, etc.
Cited, Swearingen v. Swearingen (Clv, App.) 165 S. W. 16; Laird v. State (Cr. App.)

184 S. W. 810 (in dissenting opinion).
Residence.-Under this article, a temporary absence during the six months next pre

ceding filing of the petition would not affect right to maintain the action. Fox v. Fox
(Civ. App.) 179 S. W. 883.

-- Petitlon.-Petition averring plaintiff had been a resident of state and county for
more than year, held sufficient under this article. Coward v. Sutfin (Civ. App.) 185 S. W.
378.

In divorce case, petition should follow language of statute respecting jurisdictional
facts of residence in state and county. Bloch v. Bloch (Civ. App.) 19() S. W. 528.
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-- Evidence.-Evidence in wife's action for divorce and for the recovery of her

separate property held to show that she had been a bona fide inhabitant of the state for
one year, and a resident of the county for six months next preceding the filing of the

petition, within the jurisdictional requirement of this article. Fox v. Fox (Civ. App.)
179 S. W. 883.

Evidence held sufficient to establish that plaintiff had been bona fide inhabitant of
state for 12 months at time he exhibited his amended petition and had lived in D. county
as alleged for number of years immediately preceding filing of suit. Nesbit v. Nesbit
(Civ. App.) 194 S. W. 405.

Insanity.-This article prohibits granting of divorce when either spouse is insane,
and, where insanity of a spouse exists, a next friend, intervening during pendency of the
insane spouse's suit for divorce, cannot prosecute it to termination. Skeen v. Skeeri
(Civ. App.) 190 S., W. 1118.

Art. 4633. [2979] Husband and wife competent witnesses.
Right of nonanswering defendant.-+Jn wife's suit for divorce on ground of cruel treat

ment, husband need not answer to all to render it court's duty to hear testimony showing
that wife has been guilty of similar acts of misconduct toward husband. Hartman v .

Hartman (Civ, App.) 199 S. W. 846.

Weight and sufficiency of evidenc:e.-Under this article, a divorce is properly denied,
where the only testimony consisting of the testimony of a wife suing for divorce and of
her mother and grandmother is not full and satisfactory. Fitzgerald v. Fitzgerald (Civ.
App.) 168 S. W. 452.

-- Conclusiveness of findings of Jury.-Under this article, judge may refuse to ren

der judgment for divorce, if evidence is not satisfactory to himself, even though it is a

jury case, but under Const. art. 1, § 15, art. 5, § 10, this article, and arts. 1984a and 1986,
the court, where jury has found by special verdict that necessary facts constituting legal
grounds for divorce are wanting, may not disregard its verdict and grant a divorce to
either party. Grisham v. Grisha.rn (Civ. App.) 185 S. W. 959.

Vacation of decree.-Before a judgment against defendant in divorce on two grounds,
entered on appearance day in the absence of his counsel, should be set aside, defendant
must show a meritorious defense, setting up the racts upon which each of the defenses

rests, and show that a different result would be reached on another trial. Wade v. Wade
(Civ. App.) 180 S. W. 643.

.

Wife against whom husband had fraudulently obtained a decree of divorce held
entitled to its vacation and to the restoration of her status as a lawful wife and to his
support, etc., notwithstanding he had afterwards married another innocent woman; as

he was in no position to profit thereby. And fact' that defendant was not cognizant of
agreements of his counsel in violation of which such decree was entered was not a de
fense; and counsel's violation of an oral agreement that the jury fee might be paid at

any time before trial, though hot enforceable, might be considered as a circumstance of
fraud. McConkey v. McConkey (Civ. App.) 187 S. W. 1100.

Specific allegations in petition as to her visit to her rather, the husband's rerueal to
furnish a home, etc., held not prejudicial to defendant, though general allegations would
have been sufficient; evidence of quarrel between them eleven years before and that she
then left him, in view of subsequent reconciliation, was inadmissible on issue of three

years' abandonment, and allegations and evidence held sufficient to take case to jury. Id.

Review.-Appellate couct may reverse judgment of trial court refusing a decree of
divorce and grant plaintiff a divorce on the facts; and may reverse judgment granting
divorce, where the case is tried before or without a jury, because, in it!:' opinion, evidence
is insufficient to sustain material allegations alleged and necessary. Grisham v. Grisham

(Civ. App.) 185 S. W. 959.
Error cannot be predicated on the alleged conflict in the verdict which found the

mother entitled to a divorce and custody of two girls, but not a fit and proper person
to have custodv of a boy; no actual conflict necessarily following f'!'om such findings.
Hunter v. Hunter (Civ. App.) 187 S. W. 1049.

Art. 4634. [2980] Division ofproperty.
Cited, Gutheridge v. Gutheridge (Civ. App.) 161 S. W. 892.

Jurisdiction of court to order division in general.-In view of law recogmzmg rights
of husband and wife to agree as to division of property when living apart or in view of
separation, in insane wife's suit for divorce, the court, having jurisdiction of parties,
could take charge of their proper-ty and grant partition thereof at instance of next friend
of wife. Skeen v. Skeen (Civ. App.) 190 S. W. �118.

.
Disposition of community property.-Under thts article, district court, in wife's action

for divorce on ground of abandonment, had the right to decree her the use and benefit of
the homestead for life, as the head of the family. Wade v. Wade (Civ, App.) 180 S.
W.643.

-- Judgment.-A decree approving report of commissioners appointed in divorce
proceedings to partition community property held not void, though voidable, where it
was. entered after.death of the husband without his legal representatives being made
parties: and a recital that the par ties had agreed on the disposttlon made in the report
of commissioners is conclusive on collateral attack. Baker v. Stephenson (Civ. App.)
174 S. W. 970.
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Estoppel to question dlsposltion.-The court having jurisdiction of the parties
and subject-matter, the part of the aecree, in divorce, adjudging to the wife, with the
corisent of the husband, the community property, acted on by th_§_ parties for many years,
estops him and his subsequent grantees. Bird v. Palmetto Lumber Co. (Civ. App.) 176
S. W. 610.

Vacation of division of property.-In action to set aside a divorce decree making di
vision of community propertv on agreement of parties and for divorce or to set aside
division of property, evidence held to warrant a jury finding as to fair market value
of community estate at time of divorce decree; and court properly divided community
estate equally and deducted from the plaintiff's half payment made under the agree
ment, there being no merit in contention that division should be made as in a divorce
action. Swearingen v. Swearingen (Civ. App.) 193 S. W. 442.

Property not disposed of by divorce judgment.-Divorced wife, no partition of com

munity property having been made, could sue bank, after sale by husband of community
property and his death, to recover half of funds paid into bank for husband for prop
erty, though administration was still pending on his estate and all claims had not been
finally adjusted. Baber v. Galbraith (Civ. App.) 186 S. W. 345.

Support of children.-District court, authorized by thts article and art. 4641, to make
division of property and award custody of children in divorce, held without jurisdiction
to make decree in personam for payment of monthly stipend for future support of chil
dren. Gully v. Gully (Civ. App.) 173 S. W. 1178.

While in grarrting a divorce the court may make necessary orders concerning the
custody of the children, it cannot thereafter set apart for the maintenance of the children
portions of the community property apportioned between the spouses; but, under this ar

ticle and arts. 4068, 4069, both parents after divorce are liable to maintain children of the
marriage; and where the wife maintained the minor children, she is entitled to recover

from her former husband one-half the cost of such maintenance. Gully v. Gully (Civ.
App.) 184 S. W. 555.

Art. 4637. [2983] Debts and alienations after suit filed.
Cited, Meador Bros, v. Hines (Civ. App.) 165 S. W. 915.

Art. 4638. [2984] Inventory and appraisement; injunction.
Pleading.-Where, in a suit to set aside a divorce decree obtained by a husband and

for a divorce in favor of complainant, the bill did not allege necessary jurisdictional res

idence on complainant's part, the court properly refused to grant an injunction restrain
ing the husband from transferring his property pendente lite, under this article. Swear
ingen v. Swearingen (Civ. App.) 165 S. W. 16.

Art. 4639. [2985] Temporary orders.
Cited, Crawford v. Crawford (Civ. App.) 163 S. ·W. 115.

Art. 4641. [2987] Custody of children.
Power of court in general.-Under Const. art. 5, § 8, giving the district court original

jurisdiction and general control over all minors, and this ar-ticle, the court in granting a

divorce has authority to award the custody of the children to the father's mother, grant
their mother the right to visit them at all reasonable times, and require them to be kept
within its jurisdiction. Ex parte Ellerd, 71 Cr. R. 285, 158 S. W. 1145, Ann. Cas.

1916D, 361.
Under this article and Const. art. 5, §§ 8, 16, court in divorce proceedings may award

custody of child to third person who intervenes and as·ks therefor. Noble v. Noble
(Civ. App.) 185 S. W. 318.

A district court granting a divorce cannot secure exclusive power to dispose of minor
children of the marriage, and after the decree has been Tendered, another court may,
circumstances having changed, determine the question of the minors' custody. Ex parte
Garcia (Civ. App.) 187 S. W. 410.

Judgment.-A divorce decree which forbids plaintiff and defendant, without the
agxeement of the parties, to remove the children from the jurisdiction of the court des
Igriates the parties who must agree with sufficient certainty to be enforceable. Ex parte
Ellerd, 71 Cr. R. 285, 158 S. W. 1145, Ann. Cas. 1916D, 361.

Modification of judgment.-Where in divorce the custody of infants Is, awarded, such
judgment is a conclusive adjudication as to those conditions and Circumstances, but
does not· preclude subsequent proceedings involving the custody of such infants when
the conditions and ciTcumstances have changed. Ex parte Garcia (Civ. App.) 187 s.
W. 410.

Order for support.-In a statutory proceeding for divorce, the court has no power to
make incidental decrees against the spouses in personam for payment of a monthly sti

pend ror future support of minor children of the marriage. Gully v. Gully (Civ. App.) 184
S. W. 555; Gully v. Gully (Civ. App.) 173 S. W. 1178.
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Art. 4643 INJUNCTIONS (Title 69

TITLE 69

INJUNCTIONS
Art.
4643. Writs of injunction granted, when.
4644. Appeals allowed to court of civil ap-

peals.
4645. Proceedings on appeal.
4646. Case to have precedence on appeal.
4647. No injunction against a judgment, ex-

cept, etc.
4648. Injunction· to stay execution. within

twelve months, unless, etc.
4649. Injunctions granted on sworn peti

tion.
4650. Judge's fiat to be indorsed on peti-

tion.
4651. Notice to opposite party.
4653. Writs, where returnable.
4654. The bond for, injunctlon.
4656. The writ and its requisites.

Art.
4660. Duty of defendant upon service of

writ.
4662. Citation to issue to defendants.
4663. The answer.
4664. Dissolution in term time or vacation.
4667. Damages for delay.
4670. Persons guilty to be imprisoned.
4671. General principles of equity applica

ble, when.

INJUNCTIONS IN PARTICULAR CASES

4674. Unlawful sale, etc., of liquors may be

enjoined.
.

4682. General reputation evidence.
4685. Use of premises for gaming enjoined.
4689. Use of premises for bawdy houses en-

joined.
4690. By whom brought, proceedings.

Article 4643. [2989] Writs of injunction granted, when.

. Cited, Lester v. Gatewood (Civ, App.) 166 s. W. 389; Stevens v. City of Dublin (Civ.
App.) 169 s. W. 188; Waples v. Gilmore (Giv. App.) 189 S. W. 122; Robertson v. Haynes
(Civ, App.) 190 s. W. 735; .Terrell v. Middleton (Sup.) 191 s. W. 1138.

·3. Nature and purpose of Injunction In general.-Injunctions conslet of either a "re

straining. order" made upon application as a pa-rt of a motion for a preliminary injunc
tion, pending the hearing of the motion, or an order which operates, unless dissolved

by an interlocutory order, until the final hearing, or a perpetual injunction which can

only be ordered upon final decree. Ex parte Zuccaro, 106 Tex. 197, 163 S. W. 579, Ann.

Cas. 1917B, 121; Ex parte Mussett, 106 Tex. 200, 163 S. W. 580.

Equity will take jurisdiction when necessarv to administer a preventive remedy, or

when the ordinary courts are made instruments of injustice, or the legal remedy is inade

quate to meet the demands of justice. Supreme Lodge of Fraternal Union of America v,

Ray (Civ. App.) 166 s. W. 46.
Injunctions a-re mandatory or preventive according as they command defendant to do

or to refrain from doing a particular thing. Cartwright V. Warren (Civ. App.) 177 s.
W.197.

Under this article, authorizing a writ of injunction where it appears that applicant
Is entitled to relief which requires the reetraint of some. prejudicial act, the right to

injunction is not confined to rules of equity jurisp'l'udence. Birchfield v. Bourland (Olv,
App.) 187 s. W. 422.

Where plaintiff was entitled as member of Democratic party to run as a Democrat
for office of state railroad commissioner, held, that nomination by state Democratic ex

ecutive committee in violation of- art. 3173, would be enjoined. Gilmore v. Waples (Sup.)
188 s. W. 1037.

A suit by €chool districts and taxpayers against county school trustees to enjoin a

redistricting of the county could be maintained as an ordinary suit between the parties,
and need not be by a proceeding by quo warranto under statute. Collin County School
Trustees v. Stiff (Civ, App.) 190 s. W. 216.

Injunction cannot issue to restrain one not an attorney at law from inducing the
presentation of exaggerated or doubtful claims for personal Injurtes against a railroad;
the court being without jurisdiction. McCloskey v, San Antonio Traction Co. (Civ. App.)
192 s. W. 1116.

4. Nature of right protected.-An injunction to restrain a persort from allowing his
chickens and turkeys to run at large will not issue, in absence of a statute prohibiting
fowls from running at large. Coffman v. Martin (Civ. App.) 167 s. W. 22.

Equity will not grant an injunction to protect a technical or unsubstantial !right.
Gillespie County v. Fredericksburg Land Co. (Civ. App.) 168 s. W. 9.

'

Stockholders of an oil company could not enjoin the cancellation of an oil lease be
cause wells driven by virtue of the lease produced a paying quantity of oil, where the
lease provided for a girea.ter quantity. McLean v. Kishi (Civ. App.) 173 S. W. 502.

A grantor with covenants of warranty may enjoin a sale of the land on execu
tion under a void judgment. San Bernardo Townsite Co. v, Hocker (Civ. App,') 176 S.
W.644.

The purpose of a writ of injunction is to enforce the performance of a duty clearly
defined by law. Jefferson v. McFaddin (Civ. App.) 178 s. W. 714.

In absence of riparian rights, plaintiff is not entitled to enjoin another from build-
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ing a wharf; the injunction being sought on the ground that it interfered with such
rights. Gibson v. Carroll (Civ. App.) 180 S. W. 630.

Where laborer fails to take measures provided by Vernon's Sayles' Ann. Civ. St. 1914,
arts'. 5621-5623, 5631, to secure lien on building intended for occupancy as homestead, he
cannot enjoin its delivery by contractor to owner. Norton v. Elliott (Civ. App.) 184 'So
W. 1096.

That plaintiff in a suit against T. had judgment requiring T. to layout a road, and

giving plaintiff an easement therein, gives plaintiff no right to have S. enjoined from

obstructing the road where it passes through his prroperty; it not being shown that title
thereto was acquired against him. Santa Fe Town-Site Co. v. Norvell (Civ, App.) 187
S. W. 978.

\

6. Jurisdiction.-See notes under art. 1712, ante.
That irrigation company was in the hands of a receive'!" appointed by a federal court

held not to defeat water user's right to enjoin interference with an irrigation ditch on

the part of the owner of land across which the ditch was constructed. Houk v. Robin
son (Civ. App.) 160 S. W. 120.

Where the commtsetoners' court revoked an order changing the course of a road,
such revocation left the matter as if no order had ever been entered, and the district
court had jurisdiction to entertain a suit to enjoin obstructions of the road. Wheeler
v. McVey (Civ. App.) 164 S. W. 1100.

Art. 5732, giving the Supreme Court exclusive jurisdiction to issue mandamus or in

junction against any executive offlcers of the state does not deprive the district court of
jurisdiction to restrain by injunction an executive officer from performing an act au

thorized by a state law which is claimed to be invalid. Sterrett v. Gibson (Ctv. App.) 168
S. W. 16.

Acts 33d Leg. c. 47, punishing the pollution of any water course by the discharge of
sewage therein, does not deprive the district court of jurisdiction to suppress such nui
sances by injunction. Cardwell v. Austin (Civ, App.) 168 S. W. 385.

Under Const. art. 5, § 8, and art. 4643, relating to the jurisdiction of the district court,
such court has jurisdiction to restrain trespa.ss and the cutting of timberr, regardless of
the value of the timber. Poe v. Ferguson (Civ. App.) 168 S. W. 459.

The county court, having no jurisdiction of forcible detainer suit or of trespass to
try title, in action involving title or possession of land was without jurisdiction to en

join defendant from building fence and cutting timber. Benavides v. Benavides (Civ.
App.) 174 S. W. 293.

Under art. 4643, subd. 3, and article 4653, district court of McLennan county held
without jurisdiction to enjoin sale of land therein ordered sold by the district court of
Hunt county. Brown v. Fleming (Civ. App.) 178 S. W. 964.

Where a partner was a trustee in bankruptcy, and h is copartners secured an injunc
tion against his delivery to his successor of alleged partnership funds received by the
trustee, the funds, having been received by the auccessor without notice, are no longer
subject to the jurisdiction of the state court. Broussard v. Le Blanc (Civ. App.) 182
S. W. 78.

If the petition alleges no ground of injunction within arts. 4643-4693, the district court
is without jurisdiction to is sue the writ; and, the remedy by appeal from the order
granting injunction being inadequate, defendant may apply for writ of prohibition to the
Court of Criminal Appeals if the law involved is penal. State v. Clark (Cr. App.) 187
S. W. 760; State v. Naberrs (Cr. App.) 187 S. W. 783, 784.

A special district judge of one court has no authority to grant a temporary injunc
tion returnable to any other court, and an injunction so granted is void. League v.
Brazoria County Road Dist. No. 13 (Civ. App.) 187 S. W. 1012.

Eve'fY judge is independent in his own jurisdiction, and cannot be restratned in the
discharge of his functions by injunction of another court. Wardlaw v. Savage (Civ.
App.) 191 S. W. 1176.

Where school-teacher employed under contract for eight months was refused per-
,miSSion to teach, and sued for seven months' wages accrued, and to enjoin payment to
others employed in, her stead and for writ of mandamus to compel payment of amount
to her, the real cause of action was on the contract for wages of $70 per month, so that
the district court had no jurisdiction. Jones v. Dodd (Civ. App.) 192 S. W. 1134.

Where application for mandamus was first filed with one district court of county, sub
sequent filing of petition in another district court to enjoin relator from proceeding, etc.,
held not to deprive first judge of jurisdiction. Roberts v. Munroe (Civ. App.) 193 S. W.
734.

11. Inadequacy of remedy at law.-Under this article, providing that an injunction
shall be Issued where the applicant is entitled to the relief demanded, and the relief
requires the restraint of some act prejudicial to the applicant, an applicant is entitled
to an injunction, regardless of his remedy at law; the amendment of 19019 not chang
ing the previous rule. Acme Cement Plaster Co. v. American Cement Plaster Co. (Civ.
App.) 167 S. W. 183; Lakeside Irr. Co. v. Kirby (Civ. App.) 166 S. W. 715; Lane v.

Kempner (Civ. App.) 184 S. W. 1090.
The county tax collector being enjoined from ignoring plaintiff under his contract

with the commissioners' court of the county to collect delinquent taxes, there is no

necessity for enjoining the State Comptroller, who has no authority to cancel the con
tract as far as the state is concerned, and who has no authority over the county tax
collector; plaintiff, if he shall collect delinquent taxes, and so become entitled to com

missions, which the Comptroller shall refuse to pay, having remedy by proceeding to
compel payment. Lane v. Mayfield (Civ, App.) 158 S. W. 223.

Where defendant, in an action of forcible entry and detainer, could set up the fact
of fraud affecting ·the right of possession, but only Incidentally involving the title, there
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was, an adequate remedy' ,at law, and hence the action would not be enjoined on the
ground that there was such a defense. Hartzog v. Seeger Coal Co. (Civ. App.) 163 l?
W. l05!}. "

A legal remedy is not .adequat.e, so as to, prevent equity, from taking jurisdiction"
unless it is as practical and efficient to, secure the admtntstratlen of justice as is the
equitable remedy. Supreme Lodge of Fraternal Union of America v. Ray (Civ. App.)
166 S. W. 46. "

The remedy by, injunction will not be denied merely .bscause defendant is able to
respond in damages, where the .rerriedy at law is doubtful. Tomlin v, Clay (C1v. App.)
167 S. W. 204.

.

A railroad company, prosecuted by a city in courts having jurisdiction for the
penalties imposed by art. 1068, for failure to place its roadbed over a street in a. proper
condition for travel, has an adequate remedy at law, and' may not sue to restrain ac

tions at law. City;of San Marcos v. International' & G. N.· Ry. Co. (Civ. App.) 167 8.
W.292.

'

The enforcement of an' unconstitutional criminal statute will not be enjoined; as

the party has an adequate remedy at law. Winn v. Dyess (Clv. App.) 167 S. W. 294.
A fisherman whose nets and seines the' fish commissioner is threatening to destroy

has an adequate remedy at law for all damages which he may sustain by the unlawful
destruction of his nets, and is riot entitled to an injunction to restrain such destruction.
Sterrett v. Gibson (Civ. App.) 168 S. W. 16.

Where a consignor brought two suits in justices' courts in different counties for a

single injury arising out of the same transaction and recovered in one of them, the de
fendant being authorized to plead such recovery on appeal to the circuit court of the
other in bar Of that action under art. 759, could not enjoin the prosecution of the second.
action. 'Pexas & P. Ry. Co. v. Southern Produce Co. (Civ. App.) 168 S. W. 9991.'

-

'Where a party could have procured relief by appeal from an order of which he
complained, he is not entitled to an injunction to give him the same' relief. Williams
v. Watt (Civ. App.) 171 S. W. 266.

That a receiver is unfit or is not properly discharging duties of his office is not
ground for enjoining him from acting, or enjoining parties on whose petition he was

appointed from further prosecuting their suit, for the surety on the receiver's bond is
liable for any misconduct. Id.

That a receiver is selling property of' a corporation to himself is no' ground for en
joining him from continuing to act, for' his bond will protect those injured. Id.

That a receiver was a surety upon the cost bond of the plaintiff at whose suit he
was appointed, and that such platrrtiff was indebted to the corporation for which the
receiver was ordered, is no ground for enjoining the receiver from acting; the court
never having been asked to remove him" nor to order him to sue plaintiff. Id.

Irregularities which may be invoked under art. 6319k, to' contest a local option elec
tion, are not grounds for .an injunction to restrain the county judge from publishing
the result, Watson v. Cochran (Civ. App.) 171 S. W. 10'67.

Injunctton-fs the proper remedy where the commissioners' court is proceeding with
out authority to open a first-class 60-foot road; art. 6866, giving appeal only as to ade
quacy of damages. Currie v. Glasscock County (Civ. App.) 179 S. W. 1095.

Where, the assignee of a foreclosure judgment against a nursery company in the
hands of a receiver was not satisfied with the terms of the order of sale, requiring the
land and nursery stock to be sold separately and denying its right of lien upon the stock.
its remedy was' to appeal, and not to buy the land and then enjoin sale of the stock.
Colonial Land & Loan Co. v. Joplin (Civ. App.) 184 S. W. 537.

In suit to enjoin defendant from removing a gin plant from premises purchased from
plaintiff and to enforce the contract as to its .matntenance, held that equity would not
decree specific performance, which would require supervision by tlie court, but would
leave the pa.rties to their remedies at : law. Beckham v. Munger Oil & Cotton Co. (Civ.
App.) 185 S. W. 991.

An "Irreparable injury" is one Which. cannot be fully compensated in damages or

cannot be .measured by any certain pecuniary standard. Birchfield v. Bourland (Civ.
App.) 187 S'. W. 422.

. ,

I

Under art. 3631, a person aggrieved by the deoision of a county court relating to ad
ministration of community property in which he has a joint interest with decedent must
appeal to district court of, county in which administration is pending and cannot re

strain enforcement of such decision of county court. Huth v. Huth (C1v. App.) 187 S.
W.523. "

Costs incident to preparation and trial of suit, such as lawyer's fees, loss of time.
legitimate expense of collecting testimony, none of which can be recovered, even in
trial resulting in defendant's favor, do not constitute pecuniary loss or injury, to en

title railroad to enjoin one not an attorney from inducing injured persons to present
exaggerated or doubtful claims. McCloskey v. San Antonio Traction Co. (Civ�' App.)
192 S. W. 1116.

12. -- Trespass and Injury' to real propeMy.-Since a levee district cannot pay
damages occasioned by the construction and maintenance of levees or other improve
ments, a property owner, may enjoin the completion of the work where its effect will be
to especially injure -his property. Ft. Worth Improvement Dist, No. 1 v. City of Ft.
Worth, 106 Tex. 148, 158 S. W. 164, 48 L. R. A. (N. S.) 004.

As nothing but the right of possession can be determined in forcible entry and de
tainer, the pendency of such an action for the possession of land will not preclude the'
issuance of an injunction to prevent injury to the land by the' district court in a suit
to quiet title, notwithstanding the fact that the county court has exclusive jurisdiction
to issue injunctions in cases falling within its .sphere. Bull v. Bearden (c,iv: App.) 159
S. W. 1177.

'
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The remedy by action for damages for diversion' of waters of a lake, not being as

practical and efficient to the ends of justice 'and its prompt administration' as that of
injunction, is inadequate. Lakeside Irr. Co. v. Kirby (Clv . App.) 166, S. W. 715.

'

While the' commissioners" court has wide dtscretlon in opening a public road, an

abuse thereof may be enjoined, especially as art. 6882" confines the issues upon .appea.l
to the amount of damages. Moseley v. Bradford (Civ. App.) 190 S. W. 824.

13. -- Collection of taxes.-A property owner cannot sue a tax collector to com

pel him to can-cel invalid, tax assessments which are a cloud on her title" because he
would not institute an action thereon; it not appearing that he had authority to do so.

Raley.v, Bitter (Civ. App.) 170 S. W.' 857.
The fact that an owner of property of a certain class, illegally valued for taxation,

, may defeat collection by paying the proper amount, held not an adequate remedy at law
so 'as to preclude an injunction, where the illegality of the 'plan would 'embarrass the
cttv's fiscal affairs.

r City of Houston v. Bak�r (Civ. App.) 178 S. W. 820'.

14. -- Judgment and execution.-'\Vhere defendant executed a note, and, mortgage
for the price of a piano" and upon nonpayment the mortgage was foreclosed, he is not
entitled to an injunction to restrain execution upon the foreclosure judgment, on the
ground that' plaintiff is indebted to him; it appearing that the plaintiff is solvent. Bul
Utt v. Jesse French Piano & Organ- Co. (Ctv. App.) 158 S; W. 782.

Enforcement of an execution will not be enjoined for newly discovered 'evidence of
a letter, in which defendant had admitted complainant's debt to be much hiss than the
amount recovered, where there .was no' allegation of an effort to produce the letter at
the trial, and complainant had not disclosed its existence prior to judgment. Ripps v.

Hermann (Civ. App.) 163 S. W. 1023.
.,

Injunction does not lie to restrain the enforcement of a void judgrrient of a justice,
where the .rtgbt of appeal has not expired. Robinson v. Gibson (Civ, App.) 168 S. W.
877.

" ,

Under this article, the owner of real estate held entitled to enjoin a sale under ex

ecution against another, 'though his remedy at iaw was adequate. Winkie v. Conatser
(C'iv. App.) 171 S. W. 1017.

Under this article, owner of property levied on under execution against another held
entitled to' sue for injunction, and not limited to statutory remedy. Allen v. Carpenter
(Civ. App.) 182 S. W. 430." . ,

In suit to enjoin enforcement of default judgment brought after term of judgment's
rendition,' plaintiff's failure to move to set aside judgment during term held to bar right
to relief. First Nat. Bank of Ft. Worth v. Henwood (Civ, App.) 183 S. W. 5.

'

,

The remedy of plaintiffs; in, suit to 'enjoin seizure of property under writ of se

questration issued in trespass to try title against the tenant of one of them, to permit
'the sequestration to 'have been' completed, and then, had they prevailed in their suit
to set aside the execution sale, to have brought an action in damages for loss sustained
by reason of the sequestration, was not as efficient as. the remedy by injunction. Lane
v; Kempner (Civ. App.) 184 S. W. 10901.

' .

In wife's suit to restrain sale. under execution by husband's creditor of land' conveyed
her by husband, whether husband was indebted to creditor before execution of deed to
wife, and whether he was insolvent at time of execution, and at date of levy of execu

"tlon, were distinct racts necessary' to be proven. by evidence not of record, so that the

,execution sale would cast a. cloud on the wife's title. Stolte v. Karren (Civ. App.) 191
'S. W. 600. .

Under this article, remedy of injunction' should not be denied wife, her husband's
grantee, against husband's creditor, seeking to sell property on execution, on ground
that wife has adequate remedy at law precluding equitable remedy. Id.

Sale on execution, to satisfy judgment against husband in favor o-f his creditor, or
land conveyed by husband to wife, casts cloud on wife's legal title: Id.

"

One rr-ay, as against claim 'of adequate remedy at law, have injunction against ex
'ecution sale of his homestead which would cast a cloud on his 'title. Pierce v. Jones
(Civ. App.) 193 S. W. 1137.

18. Injunction ineffectual or not benettctal.i--Lnjunctton will not lie to restrain the
holding, of an election for the Issuance of bonds of a road district, on the ground that
the law authorizing such election is unconstitutional, as in that case the bonds will be
void. League v. Brazoria County Road Dist. No. 13, (Civ, 'App.) 187 S. W. 1012.

19. Injury to defi:mdant.-PlainUff, in trespass to try title, is not entitled to restrain
the defendants from enforcing a judgment secured against plaintiff's tenant in forcible
entry and detainer, in which 'plaintiff could not rely upon his superior title, without
showing irreparable injury or at least greater injury than defendants would suffer
from the restraining of the enforcement-or their judgment. Gibbons,v. Ross (Civ, App.)
167 S. W. 17.

An injunction will not be issued to prevent an act already committed., Acme Cement
Plaster Co'. v. American' Cement 'Plaster CCh' (Civ. App.) 167 S. W. 183.

An injunction will not be granted where no probabie injury can arise frorn the act
sought to be restrained. Gillespie County v. Fredericksburg, Land Co. (Civ. App.) 168
S. W.,9.

20. Defenses in general.""::"'The fact that plaintiff, in a suit in trespass to try title,
had wrongfully entered upon posaession or defendant, for which entry the -derendant had
secured a judgment in forCible entry and, detainer, does not deprive the pla.irrtiff of his
right to, restrain the enforcement of the forcible entry and detainer judgment. Gibbons
v. Ross (Civ. App.) 167 S. W. '11.

A suit by taxpayers to enjoin an illegal and unconstitutional plan of taxation' which
defendan� city had declared. WOuld;' be enforced held not premature,

'

Ci1:y of Houston v.
Baker (eIV. App.) 178 S. W. 820.

. ,
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In suit to enjoin trespasses, held, that defendant might assert ownership in himself
and set up a claim for damages for being unlawfully dispossessed by plaintiff. Harper
v. Stewart (Civ. App.) 179. S. W. 277.

Under a contract providing for reimbursement to defendant for advances to a cor-

ow poration, held, that plaintiff, corporate stockholder, having given notes to secure the
advances; not having paid them, was not entitled to enjoin defendant from disposing
of stock held as collateral or receiving dividends to repay such advances. Leary v.
International Coal & Wood Co. (Civ. App.) 185 S. W. 665.

Plaintiffs did not waive their right to enjoin the opening of a public road by pre
senting to the condemnation commissioners a claim for damages which reserved the
right to contest such opening, especially where waiver was not pleaded. Moseley v.
Bradford (Civ. App.) 19'0 S. W. 824.

21. Laches.-A person desirous of enforcing a covenant restricting the use of land
will not be denied an injunction for that purpose where they made protest upon dis
covering the intended violation and instituted suit as soon as the protests were shown
to be unavailing. Hooper v. Lottman (Civ. App.) 171 S. W. 270.

Where defendants, on sale of gin and mill outfit, agreed with purchaser not to en

gage in such business, failure for more than three years after contract was broken to
ask for equitable relief by injunction was not such laches as would bar right to injunc
tion. Malakoff Gin Co. v. Riddlesperger (Bup.) 192 S. W. 530.

23. Right of indiVidual to r-estr'aln acts against public welfare.-Equity will not en

join the enforcement of an ordinance. prohibiting stock from running at large in a city,
even if the ordinance be void, where it is not shown that complainants own any stock
in the city. Lilly v. City of Houston Heights (Civ. App.) 158 S. W. 189.

Taxpayers of a school district held to have capacity to sue to restrain the holding
of an election' to abrogate a school tax, previously voted to supplement the general
school fund apportioned to the district. Beeman v: Mays (Civ, App.) 163 S .. W. 358.

Performance of official duty will be enjoined only on showing that the act is un

lawful and will result in a private injury to complainant. Marion County v. Perkins
Bros. Co. (Civ. App.) 171 S. W. 789.

Under this article, subds. 1, 2, held, that a taxpayer in a county mdght maintain a

suit to enjoin the creation of a void debt and an illegal tax levy, in excess of the coun

ty's constitutional debt limit. T'ullos v. Church (Civ. App.) 171 S. W. 803.
Under this article, a property owner seeking an injunction against disorderly houses

must show special damage to entitle him to relief. Coman v. Baker (Civ. App.) 179 S.
W.937.

,

Property owners cannot restrain a city from constructing a sidewalk in front or

their premises on property which is part of the public thoroughfare because of the un

constitutionality of the statute under which the City is proceeding. Riley V.· Town of
Trenton (Civ. App.) 184 S. W. 344.

A citizen and taxpayer may maintain an action to restrain state officers from. per
forming illegal and unauthorized and unconstitutional acts. Terrell v. Middleton (Civ.
App.) 187 S. W. 367.

Plaintiff, without showing any injury to him different from that of the public, may
have defendant enjoined from obstructing a road, where in a prior suit by him against
it he was adjudged an easement in it. Santa Fe Town-Site Co. v. Norvell (Civ. App.)
187 S. W. 978.

Interest of taxpayers of county in having competitive bids invited for unpatented
class of pavement, and in having the county commissioners required to let the contract
to lowest bidder, authorized such taxpayers to maintain a suit to enjoin county officia.Is
from making a contract for paving with a patented pavement at excessive cost. Orn
dorff v . McKee (Civ. App.) 188 S. W. 432.

Under statute governing commissioners' court of El Paso county in repairing roads,
taxpayers could enjoin officials from making contract with paving company in exchange
for political support, while better and cheaper paving could be had than by patented
process in control of company. Id.

Individual taxpayers may sue to restrain the threatened erection of a bridge by com

missioners' court at a crossing different from that designated in proceedings resulting
in issuance of bridge bonds, where taxes therefor would be a lien upon their property.
Moore v. Coffman (Civ. App.) 189 S. W. 94.

Whether attorney's fee was paid by school trustees out of special maintenance fund
prior to teachers' salaries did' not legally affect taxpayers with a peculiar injury. Ar
rington v. Jones (Civ. App.) 191 S. W. 361.

A taxpayer cannot secure the aid of equity to prevent de facto officers from serving
and receiving compensation, and relief which cannot be granted to a taxpayer for public
benefit as well as for his own cannot be granted to commissioner of city department on

sole ground that he holds such position. Uhr v. Brown (Clv. App.) 191 S. W. 379.
Suit by city police commissioner to restrain interference with his charter right to

appoint to offices in police department, 'held suit brought by him in his individual ca

pacttv, as distinguished from suit in his official capacity on behalf of city in aid of en

forcement of police regulations. Id.
Freeholders cannot enjoin counting ballots of election to determine whether stock

should run at large. Fuller v. McHaney (Civ. App.) 192 S. W. 1159.

24. Proceedings in aid of which injunction Is authorized.-Where a valid garnish
ment merely reaches a debt due by the garnishee, the writ will not be aided by the ap
pointment of a receiver, or the issuance of injunction restraining the assignment of -the
debt. Gulf Nat. Bank v. Bass (Civ. App.) 177 S. W. 1019.

26. Grounds .for granting or denying temporary inj.unction.-Under this article,
Where defendants who entered as trespassers and have by means of a worthless appeal
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bond given in a forcible entry and detainer suit withheld possession, pla.intiffs, the own

ers in fee of land, are entitled to an interlocutory injunction in a subsequent suit to

quiet title. Bull v. Bearden (Civ, App.) 159 S. W..1177.
Where telephone company which acquired rights under grant from city conducted

its business on the terms fixed by the grant, preliminary injunction requiring it to fur
nish telephones to persons paying the rerrta.l specified in the grant held proper to main
tain the status quo, though it was not bound by the terms of the grant. Athens Tele

phone Co. v. City of Athens (Civ. App.) 163 S. W. 371.
In a suit to recover propertv, a temporary injunction will not issue enjoining de

fendant tronu conducting his business in the premises, because of his fa.ilu re to pay
rent to plaintiff, in absence of an allegation that defendant is insolvent, and cannot be
made to respond to any judgment. Block v. Fertitta (Civ. App.) 165 S. W. 504.

In an action for realty, a temporary injunction will not issue restraining its lawful
use by defendant pending the action, in absence of a showing that defendant's posses
sion was forcibly or fraudulently obtained, and that the injunction is necessary to pre
serve the status quo of plaintiff's possession or to prevent irreparable injury to the
property or to plaintiff by defendant's use thereof. Id.

Allegations of the petition, in a suit by a lessee to recover property claimed under a

lease, that defendant was conducting a shoe shining parlor in such premises which was

detrimental to plaintiff's interest in leasing the other property, and that defendant em

ployed negro boys who were boisterous and disturbed plaintiff as lessee of the adjacent
property, etc., held not to authorize a temporary injunction restraining defendant from
conducting his shoe. shining business. Id.

In trespass to try title involving a mere boundary line dispute on which the evi
dence was conflicting, there being no allegation that defendants were not able to re

spond in damages for any timber shown to have been so taken, the court did not err in

refusing a temporary injunction. Houston Oil Go. of Texas v. Taliaferro (Civ. App.)
1'68 S. W. 84.

In action by minority stockholders to enforce lien on assets of foreign corporation,
transferred to a domestic corporation, temporary injunction against disposal or removal
of assets held erroneously dissolved. Tipton v. Railway Postal Clerks' Inv. Ass'n (Civ.
App.) 173 S. W. 562.

The balance of convenience and hardship ordinarily controls in cases of substantial
doubt as to whether a preliminary injunction shall be granted. Cartwright v. Warren
(Civ. App.) 177 S. W. 197.

The court, in granting a temporary injunction should require a case of probable
right and probable danger to the right without the injunction. Whitaker v. Hill (Civ.
App.) 179 S. W-. 53�.

Where a party has complied with all the requirements of law for the issuance of an

injunction, he is entitled to its issuance as a matter of right. Spence v. Fenchler (Bup.)
180 s. W. 597.

Taxpayers and residents of a school district consolidated by the county commis
sioners with another to form one so large as to violate art. 2815, held entitled to tem
porary injunction restrainirig the commissioners from issuing bonds, etc. Cleveland v.
Gainer (Civ. App.) 184 S. W. 593.

Where the evidence in an action to restrain closing an alley made a case of probable
right to the relief sought, it. was not an abuse of the trial court's discretion to grant a

temporary injunction. Miles v. Bodenheim (Civ. App.) 184 s. W. 633.
Where- no cause of action against a corporation was alleged nor was its dissolution

warranted, a temporary injunction restraining corporation officers from carrying on the
business will be denied; it being asked as an adjunct to the appointment of a receiver
which was refused. Leary v. International Coal & Wood Go. (Civ. App.) 185 S. W. 665.

In determining propriety of granting temporary injunction restraining defendants
from erecting cotton gin on ground that it would constitute a nuisance, averments of peti
tion must be taken as true. Moore v. Coleman (Civ. App.) 185 S. W. 936.

Petition of a corporation for an injunction against other corporations and individu
als, claiming that they were engaged in a partnership or joint enterprise, held insuffi
cient to show abuse' of discretion in refusing a temporary injunction. Southern Oil &
Gas Co. v. Mexia Oil & Gas Co. (Civ. App.) 186 S. W. 446.

Plaintiffs held entitled to a temporary injunction restraining sale of alleged home
stead, until case was tried on merits. Canales v. Canales (Civ. App.) 190' S·. W. 842.

Wife suing to enjoin sale under execution by husband's creditor of land conveyed
her by husband had legal right to have status of property involved remain as it was un
til suit was determined on merits. Stolte v. Karren (Civ. App.) 191 S. W. 600.

A temporary injunction will not be granted unless specifically prayed for. Boyd v.
Dudgeon (Clv. App.) 192 s. W. 262.

A petition in a suit to set aside a judgment foreclosing a mechanic's lien for fraud
held sufficient to warrant a temporary injunction against dlspoaseseing plaintiffs pend�
ing the suit. Hammond v. Hoffman (Civ. App.) 192 S. W. 362.

28. Mandatory Injunctlon.-Where a railroad company willfully fails to comply
with Const. art. 10, § 9, requiring ra.ilroads to pass through county seats within three
-rrriles of their line, the court can enforce obedience thereto by mandatory injunction.
Kansas City, M. & O. Ry. Co. of Texas v. State (Giv. App.) 155 s. W. 561, judgment .mod
ified 106 Tex. 249, 163 S. W. 582.

A mandatory injunction should not be granted to place plaintiff in possession of
property, where he had recovered judgment in a forcible entry and detainer case begun
in justice court, and defendant had appealed to the county court, even though two
terms had passed without filing a transcript in such court. Fritsche v. Niechoy ·(Civ.
App.) 158 s, W. 791.

Mandatory preliminary injunction requiring telephone company to furnish telephones
to all persons paying $1.50 a month held not to deprive the company of its property
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without'due process of law, as it 'merely maintained the status quo, and prevented im
pending injury. Athens 'Telephone Co. v. City of Athens (Civ. App.) 163 S. W. 37l.

Mandamus or mandatory injunction is a proper' remedy to prevent a railroad com

pany from abandoning a part of its road after completion. state v. Sugarland Ry. Co.

(Civ. App.) 163 s. W. 1047. )
Under arts. 6485, 6'495, relating to the right of way of railroad companies, it is prop

er to compel a railroad company by injunction to construct openings in its roadbed, which
will permit surrace waters and natural streams to escape, so as not to overflow .adjoin
Ing land. Timpson & H. Ry. Co. v. Smith (Civ. App.) 165 S. W. 86.

A mandatory injunction will not ordinarily be granted until final hearing on' the mer

its, and not then unless necessary to complete execution of the cour-t's decree. McFaddin
v. Wiess (Civ, App.) 168 s. W. 486.

'

Where the sole purpose of a' suit was to compel defendant F. to sign and acknowl
edge a certificate of complainant's election as trustee. of a joint stock association, a

preliminary mandatory injunction, requiring defendant to sign and acknowledge the
certificate before trial on the mertts, W;:i.S erroneous. Id.

Where It Texas railroad company wrongfully refused to exchange business with a

foreign company, it may be required to discharge its duties by, mandamus or injunction.
Texas-Mexican Ry, Co. v. State (Civ. App.) 174 S. W. 298.

In action aga.inet ra.ilroad to secure deliveries to plaintiff over a spur track, man

datory injunction ordering that deliveries be made until final hearing, without limita
tion as to continuance of plaintiff's operation of the spur: held proper, where the con

tract for establishment of the track had 20 yeas's to run. Missouri, K. & IT. Ry. Co. of
Texas v. Seeger (Civ. App.) 175 s. W. 713.

,

A mandatory injunction may be granted on an interlocutory application before final
hearing in extreme cases where the right is cleas'Iy established, and its invaston re

sults in serious injury. Cartwright v. Warren (Civ. App.) 177 S. W. 197.

30. Pr'oceedlriqs which may be restrained in ge,neral.-Courts of equity will not ap
point a receiver of a corporation at the suit of a stockholder on the ground of fraud, mis
management, 'etc., on the part of the corporate authorities, but will merely enjoin or for
bid the wrong complained of. Williams v. Watt (Civ. App.) 171 S. w. 266.

31. Civil actions and proceedings.-Where in a suit by the assignee of wages, the
debtor and the employer filed a counterclaim, for $90 usurious interest alleged to have
been paid by the debtor to 'plaintiff, the counterclaim gave the county COU'l't jurisdiction
on appeal, and its judgment for the employer was not subject to injunction, however
erroneous. Cotton v. Rea, 106 Tex. 220, 163 S. v«. 2.

A District Court may 'enjoin the enforcement of a county court judgment, the inva
lidity of which appears by the record. Id.

After judgment of Supreme Court holding that state superintendent of public build
ings was entitled to enter upon certain property in the custody of a patriotic organiza
tion and improve it, a suit by such organization to 'require the superintendent to answer

i:nterrogatories as to his plans and expenditures held to be enjoined as an interference
with the judgment. Conley v. Anderson (Sup.) 164 s. W. 985.

A party to a garnishment proceeding in justice court, who appeared and contro
verted the truth of the garnishee's answer, was bound by the judgment, and could have
errors reviewed only by appeal or wert of error, and not by a suit to enjoin collection of
the judgment, where the judgment was not absolutely void. Eppler 'Y. Hilley (Civ,
App.) 166 s. W. 87.

,

Where a judgment was rendered for "$---, being the amount of" a replevy bond,
the filling in of the blank with the amount of the bond would not affect the rights of
the parttes to the judgment, and therefore would not be a material alteration which would
authorize an injunction to restrain execution on the judgment. Lester v. Gatewood
(Civ. App.) 166 s. W. 389.

Where one who had secured judgment in forcible entry and detainer was not able to
respond in damages for the rental value of the premises dur'Ing the pendency of a suit in
trespass to try title, a temporary injunction to restrain the enforcement .or the forcible
entry and detainer judgment will be granted in a suit in trespass to try title. Gibbons v.

Ross (Civ. App.) 167, S. W. 17.
The railroad company may not sue to restrain the actions on the ground that they

are an attack on its franchise. City of San MarCOE v. Interna.tional & G. N. Ry, Co.
(Civ. App.) 167 s. W. 292.

Defendant held not entitled to enjoin the ,prosecution of the suits on the ground
that they were so instituted to prevent an appeal, and that complainant could not ex

pect to get justice before a justice of the peaee, Wells Fargo Co. v. Guilheim (Civ. App.)
169 S. W. 1053.

Under will giving residuary estate to wife for life with 'remainder to children, au

thorizing the wife to sell or incumber it with consent of majority, of children, held, that
execution sale of child's n.terest would not be enjoined, as creating a cloud on the title
of wife or other children, Ward v. Caples (Civ. App.) 170 s. W. 816, judgment affirmed
Caples v. Ward (Sup.) 179 s. W. 856.

.
,

Where the 'tax collector refused to sue to enforce tax liens, the property, owner
is not entitled to-an injunction to prevent suit. Raley v. Bitter (Civ. App.) 170 s. W.
��

, ,

; Where a recetver of a .corporatlon was appointed, the fact that the 'trial court .re

fused to hear the plea in abatement of those objecting to the appointment until, he tried
'the case upon the merits is no ground for enjoining the 'receiver from acting, and those
who instituted the receivership suit from corrtinuing to prosecute it. Williams v. Watt

W.iv� ,A�I>�), IJ� S. W. 2.66.
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That a 'receiver of a corporation is conducting the business at'a loss,' while it had
been before conducted at a profit, is no ground for enjoining him from continuing to act·
as such. Id.

Where a receiver of the assets of a corporation was ordered by the court to sell

them, he will not be' enjoined f'rom selling because the assets may be sacrificed. Id.
Under this article a debtor against whom final judgment had been rendered in the'

district court and who had been garnished in an action in the county court against his

judgment creditor might have the district court enjoin the collection of the judgment by
an assignee until the right to the fund has been settled in the county court. Barcus v.

O'Brien "(Civ. App.) 171 S. W. 492.
.

Equity will enjoin a sale of a husband's land on execution aga.inet his wife, where
parol evidence is necessary to show that she was not sued for necessaries. Winkie v.

Conatser (Civ. App.) .171 s. W. 1017.
.

Where complete justice may be done, as between cittzens of Texas in a suit in a sis
ter state, a. court of Texas will not interfe't'e by. injunction to prevent the foreign suit
unless there Is oppression or fraud. Wade v: Crump (Civ. App.) 173 S. W. 538.

Injunction does not lie to restrain a resident from prosecuting his action in a sisterr
state. against petitioner, a resident, on the ground that the latter is deprived of his
right to be sued in the county of his residence. Id.

.

Failure of a Justice and' of plaintiff's .counael to 'notify defendant's counsel when
judgment was 't'endered held fraud supporting a suit .to enjoin collection of the judg
ment, notwithstanding arrangement with another attorney. to notify ntm, Woodard v.

Eskridge (Civ. App.) 174 S. W. 868.
.

A belief by defendant that an action had been abandoned, caused by a delay of five
weeks in transferring the case after a plea of privilege was sustained, does not excuse a.

failure to defend so as to authorize an injunction against. the enforcement of the judg
ment. Blackwell-Wielandy Book & Stationery Co. v. Perry (Civ. App.) 174 S. W.
935.

.

Judgment against owners of land in· justice court, in favor of- one who had sup
plied materials to contractors working on such land, held conclusive upon failure of the
owners to appeal therefrom, and not open to collateral attack, as by having its enforce
ment enjoined in suit to enforce mechanics' liens by the contractors against the owners

and materialman. Waples Painter Co. v. Ross (Sup.) 176 s. W. 47, 1'-eyerslng judgment
(Civ. App.) 141 S. W. 1027.

.

The remedy of a' defendant against a judgment of a justice's court, void on its face
for want of juriEdiction, is by Injunction, when such judgment is sought to be enforced.
Parker v. Watt (Civ. App.) 178 S. W.' 718.

That at the time the holder of notes acquired them interest thereon was past due
and unpaid did not entitle the maker of the notes who claimed a good defense to en

join the holder from suing, where the notes were acquired by the holder in good faith
and for value before maturtty. Tuke v. Feagin (Civ. App.) 181 s. W. 805.

Under this article, owner of realty held entitled to writ of injunction enjoining the
purchaser of the property under execution sale, and the sheriff rrom seizing it under
writ of sequestration Iseued in a suit in trespass to try title in which the purchaser at
execution sale was plaintiff and the owner's tenant defendant. Lane v. Kempnss- (Civ.
App.) 184' S. W. 1090.

Where levy of execution upon land exchanged for homestead of the judgment debtor
is made within six months after the exchange, sale thereunder will be restrained by in
junction, although the six months has expired; the levy made within such time being
wholly ineffectual. American Nat. Bank of Ft. Worth v. Strong (Civ. App.) 188 S. W.
1m�
.'

.

The court ha.s jurisdiction upon a proper case made to enjoin in one case its own

judgment rendered in another case. Hammond v. Hoffman (Civ. App.) 192 S. W. 362.
See, also, notes under Vernon's Sayles' Civ. St. 1914, art. 4647.

.

32. -- Preventing multiplicity of suits.-Whether a court of equity will enjoin ac

tions at law to prevent multiplicity of suits is controlled by no fixed rule, but each case

depends upon its own particular facts. St. Louis Southwes'tern Ry. Co. of Texas v.

Woldert Grocery Co. (Civ. App.) 162 S. W. 1174.
Sevepteen different suits against initial carrier for injuries to 17 different ship

ments of fruit shipped from differrent points. to different consignees on different dates to
different desttnatlons, and passing over the lines of several different carriers, could not
be enjoined to prevent multiplicity of suits. Id. '

Before several actions at law will be enjoined in order that the controversies may be
determined in a single suit, it must appear that the different suits may be determined
by the settlement of one or more Issues of law or of fact common to them all. Id.

.

Equity will enjoin the prosecution of numerrous suits at law where all of them arise
from a common source, involve similar facts, and are governed by the same legal rules,
so that the whole litigation may be settled in a single suit, and it. appears that the
maintenance of separate suits will materially injure the parties. Supreme Lodge of FTa
ternal Union' of America v. Ray (Civ. App.) 166 S. ·W. 46.

Where separate actions in justice's court by 39 members of a fraternal benefit as
sociation were all brought solely to deter::nine the right of the association to put in
force an increased rate of assessment, equity will take jurisdiction to restrain the main
tenance of the separate actions and to determine the whole matter in one suit. Id.

One entitled to maintain a suit in equity to restrain the maintenance of 39 separate'
actlons, brought against it in justice's COUTt, involving the same question, will be re

quired, as a condition to the assumption of jurisdiction by eqUity, to pay all costs accrued
in the justice's court, but defendants may assert such right against complainant in their
answer. re,
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A court of equity can enjoin the bringing of separate suits to vex and harass by
a multiplicity of actions, when plaintiff's demand can be completely litigated in one suit.

J. B. Farthing Lumber Co. v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 178 s. W.

725.
Multiplicity of suits, that can be enjoined in equity, applies only where numerous

suits are 15ased on same cause of action, or on causes' of action that can be legally
joined. McCloakey v. San Antonio Traction Co. (Civ. App.) 192 s. W. 1116.

Under this article, where pending action for land in which defendant gave replevin
bond, plaintiff and others were conspiring to bring another suit and otherwise. harass

defendant, held, that injunction against such suit was properly granted. Simpson v. Me

Guirk (Civ. App.) 194 S. W. 979.

33. Criminal prosecutions.-Ordinarily, an injunction will not be granted to stay
criminal proceedings. Dibrell v. City of Coleman (Clv. App.) 172 S. W. 550.

The general rule is that injunction will not be granted to stay criminal proceedings
or quasi criminal proceedings, whether the prosecution be for the violation of the com

mon law or the infraction of statutes or municipal ordinances. Civil courts may re

etratn by injunction acts of prosecutor in enforcing penal statute declared valid by Court
of Criminal Appeals only when a vested property right is about to be invaded by such
act. State v. Clark (Cr. App.) 187 S. W. 760; State v. Nabers (Cr. App.) 187 S. W. 783,
784; Dibrell v. City of Coleman (Civ. App.) 172 s. W. 550. Hence injunction will not lie
to prevent enforcement of the pool hall law, which merely imposes a penalty upon vio
lators, and does not affect property rights. State v. Clark (Cr. App.) 187 S. W. 760; State
v. Nabers (Cr. App.) 187 S. W. 783, 784.

A court of equity _ could not enjoin a grand jury from returning an indictment, if the
grand jury saw proper to do so. Id.

If prosecutionbv the county attorney is enjoined, the court may appoint another per
son to pros-ecute, and no power exists to prevent prosecution. Id.

34Y2' Condemnation proceedings.-Condemnation proceedings may be enjoined, if
there is no right to condemn for the proposed purpose, and the right to condemn cannot
be litigated in the proceedings themselves. Roaring Springs Townsite Co. v. Paducah
Telephone Co. (Civ. App.) 164 s. W. 50.

35. Foreclosure proceedings.-Where a jun10r lienholder obtained the appointment
of a receiver for the assets of an insolvent corporation, which were insufficient to pay
more than the first lien, the court properly restrained a sale of the assets on execution,
and, the senior Iienholder having applied for a sale, the court could properly order the
same by the sheriff or by such method as would cost the least money. Houston Ice &
Brewing Co. v. Clint (Civ. App.) 159 S. W. 409.

In a suit for receivership and for an injunction against sale on foreclosure of a first
lien against corporate property, an allegation that it would not sell for its full value by
reason of uncertainty of title, unpaid judgments, and suits against it is insufficient for
the injunction. Floore v. Morgan (Civ. App.) 175 s. W. 737.

An unpropitious market is not sufficient ground for enjoining a foreclosure sale. Id.
Injunction restraining sale under deed of trust on payment of the debt less claimed

value of land claimed under a superlor title; held to grant sufficient: relief. Walker v.

Sandoz (Civ. App.) 178 S. W. 26.

36. Trespass or injury to real property.-Where a railroad company had given a

particular transfer company the exclusive right upon the railroad company's trains and
premises to solicit baggage, etc., defendant will be enjoined at the suit of the company
from going upon its premises to solicit patronage. Denton v. Texas & P. Ry. Go. (Civ.
App.) 160 s. W. 113.

An injunction to restrain defendants from erecting a telephone line over plaintiff's
property shou1d be issued under this article, the injury being an irreparable one. Acme
Cement Plaster Co. v. American Cement Plaster Co. (Civ. App.) 167 S. W. 183.

A decree, in a proceeding to recover title, by which title and possession of land was

decreed and ordered in plaintiff bank, gave bank constructive possession of land justify
ing granting of an injunction restratning defendants from trespassing on premises and
harvesting growing crop·s. Schaefer v. First Nat. Bank, Bay City (Civ. App.) 189 S.
W.556.

Decree enjoining defendants from trespassing on plaintiff's lands adjoining navigable
stream and restraining defendants from t.heh- lawful right to use shore line for fishing
and hunting and camping held to be too comprehensive. Dincans v. Keeran (Civ. App.)
192 S. W. 603.

38. -- Stay of waste.-The holder of the title to land may maintain trespass to
try title and recover the land with damages for taking timber, and an injunction '!'e

straining defendants, who were without title, from taking other timber therefrom. Em
erson v. Pate (Civ. App.) 165 S. W. 469; Emerson v. Rice (Civ. App.) 165 S. W. 471.

Where title to land on which improvements had been placed was in controversy, and
suit was pending, it was proper to enjoin appellants from removing or destroying any of
the improvements until final determination of suit. Orawford v. EI Paso Land Im
provement Co. (Civ. App.) 192 S. W. 256.

39. Violation of contract in general.-The insolvent proprietor of a moving picture
show, who licensed plaintiffs to visit his show at any time without payment, will be
enjoined from preventing plaintiffs from vtsittng his performance. Prickett v. Steiner
(Civ. App.) 161 S. W. 35.

The court may enjoin a railway company from moving its depot located under a con

tract, provided public interests do not demand a removal. Mosel v. San Antonio & A. P.
Ry. Co. (Civ. App.) 177 S. W. 1048.

1032



Title 69) INJUNCTIONS Art. 4643

Upon a bill for the specific pe'l'formance and for an injunction, where it appears that

plaintiff is not entitled to a specific performance, he is not entitled to an injuncton
against the breach of the contract. Beckham v. Munger Oil & Cotton Co. (Civ. App.)
185 s. W. 991.

In action for breach of contract for sale of gin and mill outfit to plaintiff's aestgn
ors, in which defendants agreed that, while assignors should operate gin and mill. in

community, defendants would not directly or indirectly engage in, or be int�rested ;n,
such business in such community, a verdict for nominal damages wae sufficierrt to In

dicate .that defendants had broken contract, entitling plaintiff to injunction restraining
further breach. Malakoff Gin Co. v. Riddlesperger (Sup.) 192 s. W. 530.

43. Acts of public officers, boards and munlcipalitles.-Injunction will lie to restrain
a levee district fTom completing a levee, the effect of which will be to destroy a citv'e
waterworks plant already dedicated to public use. Ft. Worth Improvement Dist. No.1

v. City of Ft. Wor'th, 106 Tex. 148, 158 S. W. 164, 48 L. R. A. (N. S.) 994.
,

Parties, alleging interest and a serious loss and injury by the putting of a stock law

into operation in a certain county, and facts which, if true, showed that the law was

not operative in such county, held entitled to enjoin the county judge from proclaiming
Ite operation therein. Holman v. Cowden & Sutherland (Civ. App.) 158 S. W. 571.

Under the act creating Dunn county (Acts 33d Leg. [1st Called Sess.] c. 35), the
division of such county into commissioner's justice's and voting precincts held so mani

festly wrong, in view of the compaeattve size and comparative number of voters and the
inconvenience to re�idents of two of the three largest towns in reaching the polling
place and justice's court, as to require the holding of an election in such precincts to be

enjoined. Dubose v. Woods (Civ. App.) 162 S. W. 3.
Courts cannot enjoin the canvass of an election by the commissioners' court of a

county on the question of the prohibition of pool halls; such canvass being a political
POWeT beyond judicial authority, and it is immaterial that the canvass might affect plain
tiff's pecuniary rights. Lyle & Eiker v: Longan (Civ. App.) 162 S. W. 1156.

If Acts 33d Leg. c. 74, authorizing the commissioners' court to order an election to
determine whether pool rooms should be prohibited, is unconstitutional, persons having
an established pool 'Toom business, which would be destroyed by the enforcement of
this statute, were entitled to enjoin the holding of an election to put it into operation.
Roper & Gilley v. Lumpkins (Civ. App.) 163 s. W. 110.

The state superintendent of public buildings and grounds could be restrained by in
junction from interfering with the exercise of a right granted by a 'Tesolution of the Leg
islature; the action not being one against the state. Conley v. Texas Division of United
Daughters of the Confederacy (Civ. App.) 164 S. W. 24.

A petition of a taxpayer in a suit to enjoin creation of a contract obligation by a

county in excess of its constitutional limit must show that its existing indebtedness was

valid when the new obligation was sought to be created. Tullos v. Church (Civ. App.)
171 s. W. 803.

Where the right to an injunction was doubtful, the issuance of city bonds for the
construction of public improvements will not be enjoined on the doctrine of "balance of
convenience." Cohen v. City of Houston (Civ. App.) 176 s. W. 809.

Where the plan adopted for construction of a drainage system necessitated the over
flow of private proper-ty, held, despite the jurisdiction of the commissioners' court, the
district court could enjoin construction of the drain. Matagorda County Drainage Dist.
No.5 v. Borden (Civ. App.) 181 s. W. 780.

The court has no power to interfere with the commissioners' court in the exercise of
a statutory judgment or d iecretion to transfer the excess of a fund raised for one county
purpose to the fund of another, so long as the exercise of such discretion does not exceed
constitutional limitations. Williams v . Carroll (Civ. App.) 182 S. W. 29.

Injunction is a proper remedy where a charter election is void because preliminary
questions were not submitted by the council to the voters. Bassel v. Shanklin (Civ.
App.) 183 S. W. 105.

An injunctton against the issuance of school bonds which, under art. 2815, would
prevent alteration of the district and a mandatory injunction for the creation of a new
district held proper. Jennings v. Carson (Civ. App.) 184 S. W. 562.

InjunctiOn is proper remedy to prevent creation of a nuisance by municipal corpo
ration. City of Marlin v. Holloway (Civ. App.) 192 S. W. 623.

44. -- Levying and collecting tax.-Under Acts 31st Leg. c. 12, § 1, amending
Acts 29th Leg. c. 124, § 58 (Vernon's Sayles' Civ. St. 1914, art. 2828), the validity of an
€lection to vote on a school tax to supplement the state school fund may be attacked for
failure to give the statutory notice in a suit to enjoin the collection of the tax. Cochran
v. Kennon (Civ. App.) 161 S. W. 67.

.

Suit to enjoin collection of a tax on the ground that plaintiff's property had been
assessed at a higher proportionate value than that of others was not a collateral attack
upon action of board of equalization in fixing assessment. Brown v. First Nat. Bank of
Corsicana (Civ. App.) 175 S. W. 1122.

In suit to enjoin collection of tax assessed too high proportionately, good faith and
lack of specific intent to injure on par-t of board of assessors held immaterial. Id.

The existence of illegal taxes, and the existence and enforcement of an illegal system
of taxation against plaintiffs' lands, reducing their value, held to constitute a cloud on
the title thereof which equity would remove. City of Houston v. Baker (Civ. App.)
178 S. W. 820.

Injunction is a proper remedy for persons injuriously affected by a diScriminatory
system or plan of taxation. Id.

Equity may interfere to restrain the assessment and collection of taxes illegally im
posed, to prevent a multiplicity of suits by parties entitled to the same relief as plain
tiffs therein. Id.
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Where defendant city's illegal and unconstitutional tax plan would require plaintiffs
and others to pay taxes in excess of what they would have to pay under the constttu-

·

ttonal system,' equity may restrain 'the further operation of the city's tax plan. Id.

Where different classes of property are systematically valued at different ratios

of value for purposes of. taxation, the law will reetrain the collection of taxes from

property on a higher ratio of value than as applied to other classes of property. Id.

45. -- Act� relating to. roads or streets.-Petition for injunction alleging the com-

·

missioners' court fraudulently laid out a first-class 60-foot road several miles to the side

of the route required by art. 6863, so as to pass through plaintiff's lands, states ground
tor relief. CUrrie v. Glasscock County'(Civ. App.) 179 S, W. 1095.

.

If the commtestoners' court in laying out a first-class 60-foot road is acting in sub
stantial compliance with art. 6863, it cannot be enjoined, though the road would irrep
arably injure one's land. Id,

The commissioners' court can be enjoined if in laying out a 60-foot road under art.

· 6863, it 'has transcended its authority or grossly abused its discretion.. Id.

The building by a county or .a causeway across a bay, part of which, spa.nntrig deep
water, was a bridge, held unauthorized by Const. art, 3, § 52, and subject to restraint.

Coleman-Fulton Pasture Co. v. Aransas County (Civ. App.) 180 S. W. 312.
.

Where the people of a county voted bonds to construct macadamized, graveled, or

paved roads, the diversion, by county authorities, of OVeT half the funds realized to the

constr-uction of necessary bridges will be restrained. Coleman-Fulton Pasture Co. v:

Aransas County (Civ. App.) 180 S. W. 316. .

In suit to enjoin contract to furnish shells to county for road building and repairing,
evidence held to show that parties intended that shell should be paid for out of current

revenues and that there was reasonable ground' to believe that such revenues would be

sufficient. Broussard v. Wilson (Civ. App.) 183 S. W. 814.
The holding of an election to authorize the issue of road bonds is a polrtical pro-

,ceeding, and not subject to interference by way of injunction by the courts. League v.

Brazoria County Road Dist. (Civ. App.) 187 S. W. 1012.
.

Without.a showing of necessity for closing an alley on the ground that it was a

menace to public health .or safety', the city would have no Tight to close or permit it to

be closed, and an injunction would Iie in favor of lot owner having a special property
interest in keeping abutting alley open. Bowers v. Machir (Civ. App.) 191 S. W. 758.

46. -- Appointment and removal of and interference with officers.-After nom

inees of commissioner, vested' with sole power to nominate to office in police department,
were confirmed by commissioners and qualified, equity would not aid de facto officers
to restrain such appointees rrom discharging their duties or receiving their salary. Uhr
v. Brown .(Civ. 4PP.) 191 S. W. :!79.

.

Failure of de facto officers serving in police department under an ordinance to cease

performing the duties of and exercising the rights of their offices, did not constitute an

interference with the ·discharge of police commtsstoner-s duties of supervision and en-

. forcement of police regulations. Id.
.

A public officer de jure or de facto in possession of an office is entitled to an injunc
tion to restrain anyone disputing his right to it or interfering with his discharge of its
duties. Id.

47. -- Publishing election returns.-The courts have no power to enjoin the county
court or judge from publishing election returns and declaring the result thereof pursuant
to statute, irrespective of tlie validity of the statute. Watson v. Cochran (Civ. App.) 171
S. W. 1067.

The courts have no power to enjoin the county. court or judge from publishing elec
tion returns and declaring the result thereof pursuant to statute, irrespective of the va

lidity of the statute. Id.

48. Enforcement of void ordinance.-Although an ordinance purpor-ting to have been
adopted under the initiative provisions of a charter, and to regulate the rates of fare of

·

street railway companies, was void, held. that as it stood on the minutes of the city as

a law the enforcement of which would ,irreparably injure a company's business and prop
erty rights, the company was entitled to enjoin its enforcement. City of Dallas v. Dallas
Conso!. Electric St. Ry. Co. (Civ. App.) 159 S. W. 76..

Equity will restrain the enforcement of a void criminal ordinance where its enforce
ment will work an irreparable injury to property for which complainant has no adequate
remedy at law. Ray v. City of Belton (Civ. App.) 162 S. W. 1015.

In view of this article, held, that the enforcement by prosecutions of a void ordi
nance prohibiting the keeping of hogs in a sparsely settled portion of a city would be en

joined. Dibrell v. City of Coleman (Civ. App.) 172 S. W. 550.
Injunction held to lie to restrain enforcement of criminal ordinance, the validity of

which is involved, where repeated prosecutions would seriously impair or destroy property
rights. Auto Transit Co. v. City of Ft. Worth (Civ, App.) 182 S. W.. 685.

Where an individual acquired pool hall and fixtures and licenses after prohibitory pe-
·

nal statute was adopted and declared valid by the Court of Criminal Appeals, but after
Supreme Court declared it invalid, he had 110 vested property rights to entitle him to en

join enforcement of the statutes. �tate v. Clark (Cr. App.) 187 S. W. 760; State v. Na-
· bers (Cr. App.) 187 S. W. 783, 784.

SO. Nuisance.-An ordinary game of baseball is not a nuisance per se, and the con

ducting of baseball games will not be enjoined 'because of the shouts and noises incident
to the game, although an injunction may be granted where the game is conducted in an

indecent and disorderly manner. Royse Independent School Dist. v. Reinhardt (Civ. App.)
169 S. W. 1010�
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: �
.

A lawful business may be conducted .so as .to become ..a nuisance, in .which case one

injured thereby may enjoin the. conttnuarice of the business 'in such a way.. Block v. Fer�
titta (Civ. App.) 165 S. W. 504. . .

In a suit by a county to compel the removal of a bridge and approach constructed by
a private party, evidence held to show that they di'd' not obstruct the road and street
connected thereby. Gillespie County v. Fr'ederfckabur-g Land Co. (Civ. App.) 168 S. W. 9.

Bridge .and approach constructed by private party on the unused end of a street at a

creek connecting the street with a road on the opposite bank held not a nuisance. Id.
A jail which a county' was required to provide held not a nuisance per se,

.

though if
the authorities allowed inmates to disturb religious worship, 'or to interfere with the corn
fort and use of a nearby church, they would be enjoined. Baptist Church of Madisonville
v. Webb (Civ..App.) 178 S. W. 689.

Where there was a showing that a garbage incinerator would be a nuisance in the
neighborhood, held that, notwithstanding the . showing. of the city, that it was. to be odor
less, etc., its construction will be enjoined until after hearing. City of San Antonio v.

Hamilton. (Civ. App.) 180 S. W. 160.
.

When a business lawful in itself becomes obnoxious to neighboring dwellings, .render
ing their enjoyment uncomfortable by smoke, noise, offensive odors, or otherwise, it is a

nuisance which equity will restrain. Id.
Act, omission, or use of property resulting in pollutlng atmosphere with noxious or

offensive odors, gases, or vapors, thereby producing material discomfort and: annoyance
to persons residing in vicinity, or injuring their health or property, is a "nuisance.".
Moore v. Coleman (Civ. App.) 185 S. W. 936.

.

A cotton gin is not a nuisance per se, but may. become so by reason of the manner

or place of its operation. Id,
A cotton gin, operation of which produces loud noises, causes dust, sand, dirt, and

cotton lint to be deposited in churches and residences thereabouts, and also causes de
posit of offal and excrement from animals used in hauling cotton, production of noxious
gases and odors, and swarms of gnats and flies, is a nuisance.. Id.

.
'

Not every use to which property is devoted causing incidental. dlscornfort and an

noyance to neighbors will give rise to right of injunction to abate it, but surrounding
circumstances, location of alleged nuisance, and necessity of objectionable features or
use will be considered' in determining right to injunction. Id.

The construction by a city of an open drainage ditch in a street in which it owned
the fee held not such a nuisance as to entitle the abutting owners to injunction under this
article. City Co.m'rs of Port Arthur v. Fant (Civ. App.) 193 S. W. 334.

51. -- Public or private injury.-Owners of homesteads near by city's proposed
sewerage disposal plant held entitled to prevent by injunction construction and operation
of plant. City of Marlin v. Holloway (Civ. App.) 192 s. W. 623.

• .

57. Sale ·of community property.-In a suit, under this article, to restrain the sale
of a wife's separate property under execution against the husband, the husband being
only a formal party, plaintiffs need not offer to pay the debt for which the execution was

levied. City Nat. Bank of Eastland v. Kinnebrew (Civ, App.) 190 S. W. 536..
58.. Fraudulent transfer of property.-A judgment creditor who' has garnished a debt

due his debtor from the executrix of an estate cannot restrain his debtor from assign
ing such claim. Gulf Nat. Bank v. Bass '(Ctv, App.) 177 S. W .. 1019.

59. Corpo'rate acts and proceedings.-The duly elected officers of a corporation can

enjoin others claiming to be such from interfering with the property, using an imitation
seal, or making corporate minutes. Arno Co-operative Irr. Co. v. Pugh (Civ. App.) 177
s. W. 991.

A colored order, known as the Free and Accepted Masons, held not entitled to enjoin
a rival order from the use of the name of the Ancient Free & Accepted Masons, Colored.
Free and Accepted Masons of the State of Texas v. Ancient and Accepted Masons, Colored
(Civ. App.) 179 S. W. 265.

The stockholders of a corporation may restrain it from engaging in enterprises be
yond the purposes or manner provided by its charter, since it is in ract only their busi -

ness agent with a li..rnited authority and has contracted with them to spend their money
only as provided in the charter.. Taylor Feed Pen Co. v. Taylor Nat. Bank (Civ. App.)
181 S. W. 534.

61.
, Building party wall.-In an injunction suit by an adjoining owner against a bank

seeking to compel the bank to close an opening in plaintiff's wall, it was not a condition
precedent to the relief prayed that plaintiff should comply with a previous agreement to
pay half the cost of the party wall in which the opening was cut. First Nat. Bank of
Wichita Falls v. Zundelowitz (Civ. App.) 168 s. W. 40.

.

68. Hearing and determination of appllcatton for injunction.-It is proper, upon the
hearing for a temporary injunction to restrain a receiver from acting, to refuse to re

strain the parties at whose suit he was appointed from continuing to prosecute their suit.
Williams v. Watt (Civ. App.) 171 S. W. 266.

A suit for an injunction should not be determmed on a hearing for a temporary in
junction, but the court sitting in chambers should grant or refuse a temporary injunction.
Mosel v. San Antonio & A. P. Ry. Co. (Civ. App.) 177 S. W. 1048.

The trial judge on hearing in chambers an application for a temporary injunction
cannot pass on exceptions to the petition. Id.

Prohibition to prevent one district court from enjoining a judgment of another, af
firmed by the' Court of Civil Appeals, will not, in view. of this article and art. 4653, be de
nied, because the court hearing the injunction should properly. administer the law on the
facts. Cattlemen's Trust Co. of Ft. Worth v. Willis (Civ. App.) 179 S. W. 1115.

On direct raising of the issue of .clerical mistake, in a taxpayer's suit to enjoin col
lection of tax, on the ground that the levy was not voted for by the proportion of alder-
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men required by art. 931, all the parties being before the court, correction of the record
of the city council, in accordance with the evidence, to show enough voted, may be di
rected. Graves v. M. Griffin O'Neil & Sons (Civ. App.) 189 s. W. 778.

68Yz. Application to nonresident judge.-Under this article, affidavit attached' to pe
tition in suit to enjoin sale of realty under execution held sufficient to authorize nonresi
dent judge, on hearing, to issue writ of injunction. Wooten v. Odell (Civ. App.) 191 S.
W. 721.

Under this article, authorizing nonresident district judge to issue injunction to stay
execution when resident judge is not accessible, order of nonresident district judge, mak

ing injunction effective until modified or vacated by further order of his court, was. erro

neous. Id.

69. Decree.-In suit to enjoin defendant from removing
purchased from plaintiff and to enforce the contract as to
equity would not decree specific performance, which would
court, but would leave the parties to their remedies at law.
Cotton Co. (Civ. App.) 185 s. W. 991.

Art, 4644. Appeals allowed to. courts of civil appeals.
Cited, Denton v. Texas & P. Ry. Co. (Civ. App.) 160 S. W. 113; Hicks v. Murphy

(Civ. App.) 162 s. W. 925; National Surety Co. v. David Castle Const. Co. (Civ. App.)
170 S. W. 800; State ex reI. Cavanaugh v. Nelson (Civ. App.) 170 S. W. 814; Tipton v.

Railway Postal Clerks' Inv, Ass'n (Civ. App.) 173 S. W. 562; McFarland v. Hammond
(in dissenting opinion) 106 Tex. 579, 173 S. W. 645; Craver v. Greer (Civ. App.) 178 s. W.
699; Miles v. Bodenheim (Clv. App.) 184 S. W. 633.

a gin plant from premises
its maintenance, held that
require supervision by the
Beckham v. Munger Oil &

Conflict of statutes.-Articles 4644-4646, conferring upon the Supreme Court jurisdic
tion of appeals and writs of error. in cases involving interlocutory injunctions, held not in
conflict with article 1521, defining the power of the Supreme Court. Spence v. Fenchler
(Sup.) 180 s. W. 597.

Nature of proceeding.-In view of this article, and of the fact that the jurisdiction of
the Court of Civil Appeals is appellate only, such court has no jurisdiction to issue an

original, writ of injunction to protect the parties from damage pending an appeal. Tip
ton v. Railway Postal Clerks' Inv. Ass'n (Civ. App.) 170 s. W. 113.

An appeal from an order denying a temporary injunction is interlocutory. Spence
v. Fenchler (Sup.) 180 s. W. 597.

Writ of error from Supreme Court.-A determination of the Court of Civil Appeals
on appeal from the grant of a temporary injunction being made conclusive by art. 1591,
the Supreme Court is notauthortzed .by this article to -review such determination on writ
of error. McFarland v. Hammond, 106 Tex. 579, 173 S. W. 645, dismissing writ of error

Hammond v. MCFarland (Civ. App.) 161 s. W. 47.
Articles 4644-4646, though not so expressly providing, confer upon the Supreme Court

jurisdiction to entertain a writ of error to review a judgment of the Court of Civil Ap
peals affirming the denial of a temporary injunction. Spence v. Fenchler (Sup.) 180 s.
W.597.

Judgments and orders appealable.-A decree restraining a levee district from complet
ing a levee adjacent to the water works of complainant city held not a final judgment, so

that an appeal therefrom would be treated as an appeal trom an order granting a tem
porary injunction authorized by this article. Ft. Worth Improvement Dist. No.1 v. City
of Ft. Worth, 106 Tex. 148, 158 S. W. 164, 48 L. R. A. (N. S.) 994.

An order restraining certain persons and officers from selling any property of a cor

poration, or any portion thereof, pending further order of the court, but mentioning no

time at which the restraint expired, was a temporary injunction and appealable as such.
Houston Ice & Brewing Co. v. Clint (Civ. App.) 159 S. W. 409.

While this article expressly authorizes appeals from orders granting, refusing, or dis
solving temporary Injuncttons, no appeal lies from an order refusing to dissolve such an

injunction previously granted. City of Texarkana v. Bojs (Civ. App.) 160 S. W. 417.
Under this article, giving no appeal from an order refusing to dissolve an injunction,

but allowing an appeal from an order granting a temporary injunction, in which case the
transcript must be filed not later than 15 days after entry of such order, held that an

appeal was from an order granting a temporary injunction. Hartzog v. Seeger Coal Co.
(Clv, App.) 163 S. W. 1055.

An order entered upon motion to dissolve a temporary injunction held appealable.
Collier v. Smith (Civ. App.) 169 S. W. 1108.

Where a temporary injunction ordering a sheriff to desist from selling whisky was
made permanent, and a mandatory provision added thereto ordering the sheriff to turn
over the whisky to defendant's trustee in bankruptcy, plaintiff could appeal therefrom,
though the order last made was modified in so far as it made the injunction permanent.
Kopplin v. Ludwig (Civ. App.) 170 s. W. 105.

Where an order dissolves a temporary injunction and denies the application for the'
appointment of a receiver, the part of such order relating to the receiver is not appeal
able under art. 2079, relative to appeals from interlocutory orders appointing receivers.
Gulf Nat. Bank v. Bass (Civ. App.) 177 s. W. 1019.

'

Judgment perpetually enjoining acts enjoined by temporary injunction held a final
judgment and appealable, and not merely an order refusing to dissolve the temporary
injunction which would not be appealable under this article. Trayhan v. State (Civ.
App.) 180 s. W. 646; Anderson v. State (Civ. App.) 180 s. W. 648.

Order overruling motion to dissolve terr..porary injunction held not appealable under
this article. Sanders v. Bledsoe (Civ. App.) 180 S. W. 926.

'

Since an order refusing to dissolve a temporary injunction is not appealable, no pro-
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ceedings on the hearing at which such order was made can be considered on appeal from
the order granting the injunction. Birchfield v. Bourland (Civ. App.) 187 S. W. 422.

Under articles 4644-4646, order held not final so as to authorize appeal by mortgagors
from order in foreclosure suit vacating temporary injunction and sustaining demurrer of

plaintiffs to defendant's petition for injunction, where the defendant's plea of usury was

not disposed of. Wooton v. Jones (Civ. App.) 189 S. W. 350.
Denial of injunction and sustaining demurrer to bill held not appealable as an order

refusing a temporary injunction under, this article, where the only relief prayed is for

permanent injunction or general relief. Boyd v. Dudgeon (Civ. App.) 192 S. W.. 262.

Parties entitled to appeal.-Attorneys made defendants in their individual capacity
had a right to appeal and have vacated as to them an order for a temporary injunction
against all defendants. Strickland v: Lakeside Irr. Co. (Civ. App.) 175 S. W. 740.

Under the statute relating to appeals from interlocutory orders granting injunctions,
held, that a party, whose request to file a petition in intervention· had been denied and
whose petition was never filed in suit wherein an interlocutory injunction was granted,
had no right to appeal. City of Houston v. Baker (Civ. App.) 178 S. W. 820.

Notice of appeal.-The appellate court held to have jurisdiction to review an orig
inal order granting an injunction, although the notice of appeal recited that it was taken
from the order dissolving the injunction; no notice of appeal, as required by art. 2084,
in ordinary cases, being necessary under arts. 4643, 4644. Birchfield v. Bourland (Civ.
App.) 187 S. W. 422.

Appeal bond.-Though the statute authorizes an appeal from an interlocutory order
refusing an injunction, the appellate court cannot consider appeal from such order,
where the defendants are not named as payees in the appeal bond. Barker v. Wilson

(Civ. App.) 189 S. W. 748.

Effect of appeal.-After appeal from an interlocutory order on an application for a

temporary writ of injunction, the trial judge cannot change his order or exercise any

Jurisdiction whatever over it. Boynton v. Brown (Civ. App.) 164 S. W. 897.
Under this article, an erroneous injunction held not to be extended in operation be

yond the time set by the issuing judge by an appeal taken from its issuance, so that
thereafter the reviewing court need not modify, but could reverse. Sanders v. Bledsoe
(Civ. App.) 173 S. W. 539.

Art. 4645. Proceedings on appeal.
Cited, Denton v. Texas & P. Ry. Co. (Civ. App.) 160 S. W. 113; Swearingen v. Swear

ingen (Civ. App.) 165 S. W. 16; . Tipton v. Railway Postal Clerks' Inv. Ass'n (Civ. App.)
173 S. W. 562; White v. Ferris (Civ. App.) 186 S. W. 367; McFarland v. Hammond (Sup.)
173 S. W. 645 (in dissenting opinion).

Conflict of statutes.-See Spence v. ·Fenchler (Sup.) 180 S. W. 597; note under art.
4644.

Writ of error.-See Spence v. Fenchler (Sup.) 180 S. W. 597; note under art. 4644.

Motion for new trial.-Under this article a motion for a new trial is not a necessary

prerequisite to appeal. Ft. Worth Improvement Dist. No. 1 v. C'ity of Ft. Worth, 106
Tex. 148, 158 S. W. 164, 48 L. R. A. (N. S.) 994.

Briefs and assignments of e'rror.-Under this article, the filing of briefs on appeal
from an order granting a' temporary injunction is not a necessary prerequisite to the
hearing of the appeal. Ft. Worth Improvement Dist. No.1 v. City of Ft. Worth, 106 Tex.,
148, 158 S. W. 164, 48 L. R. A. (N. S.) 994.

Under this article, providing that the case on appeal from interlocutory orders grant
ing or refusing an injunction may be heard on the bill, answer, and affidavits, assign
ments of error need not be filed in such case but the case will be heard on bill, answer,
and evidence introduced. Lilly v. City of Houston Heights (C'iv. App.) 158 S. W. 189.

On appeal from an order declining to continue a temporary injunction, appellants are
not required to file briefs containing formal assignments of error. Auto Transit Co. v.
City of Ft. Worth (Civ. App.) 182 S. W. 685.

Discretion of lower court.-Exercise of trial court's discretion in denying injunctive
relief, while reviewable on appeal, will be upheld unless some abuse of discretion ia
shown. Wells Fargo & Co. v. Guilheim (Civ. App.) 169 S. W. 1(}53.

Refusal of a temporary injunction, especially when it is asked on the sworn petition
unsupported by other testimony, will not be disturbed on appeal, unless it clearly appears
that such discretion has been abused. Southern Oil & Gas Go. v. Mexia Oil & Gas Co.
(Civ. App.) 186 S. W. 446.

Consideration of pleadings and evidence.-Where an appeal was taken from an order
granting a preliminary injunction before answer, and the answer, subsequently filed, was

not shown to have been called to the attention of the court by motion to vacate the writ
or otherwise, it was not properly in the record on appeal. Howell v. City of Sweetwater
(Civ. .App.) 161 S. W. 948.

Under this article, on appeal in injunction cases, affidavits which are properly part of
the pleadings will come up with them, but, where evidence is taken, it must in some prop
er way be made part of the record. Kell Milling Co. v. Bank of Miami (Civ. App.) 168
s. W. 46.

In reviewing an order granting a temporary injunction the appellate court cannot
consider an answer which was not before the trial court when he made the order appeal
ed from. Zarb v. Houston (Clv, App.) 168 S. W. 877.

In determining w�ether a party is entitled to injunction, the answer, when verified,
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as well as .the .petitdon, must be constdered under thts article. ,Weps, Fargo & Co. v.

Guilheim' (Civ. .App.) 169 s. ,w:. 1053. ,," ,,'
'

. :' ',' ."'. '.
"

,Where the record contains nothing but the pleadings and the order denying the in

junction, there being no statement of facts, etc., the, question whether demal of a tem

porary injunction was warranted must be determined on the pleadings. Spence v. Fench-

ler (Bup.) 180 S. W. 597.
" : ' " ,

.

'

An appeal from an order granting a temporary writ of injunction will be determined

upon the allegations of the petition, in the absence ,of any denial thereof at the time of

granting the writ. Birchfield v. Bourland (Civ. App.) 187 S. W, 422.
,

Where an injunction is refused upon petition alone, the court, on appeal from the or
der, made ex parte, cannot consrder supposed knowledge of judge 0.1' contradictory affida
vits by defendants, but is limited to the petition. Hailey v. Brooks (Civ. App.) 191 S.
W. 781.

Qu,estlo.ns revlewed:-In view of this article, the lower court, on an application ror
temporary injunction in chambers, cannot pass upon exceptions to the petition, and, where
no. pleadings were filed, aside from the exceptions, the only question is whether the pe
tition authorizes the injunction. Lane ·V. Jones (Civ. App.) 167 S. W. 177.

Where the petition for an injunction, restraining the county attorney and others from
putting into effect the poolroom law pending contest of an election, at which it was de
termined not to license pool tables, did not allege the unconstitutionality of the statute,
that question need not. be determined upon appeal. Winn v. Dyess (Civ. App.) 167 S.
W.294.

Dismissal, of appeal.-On motion by the state to .dtsmtss an appeal taken by defend
ants from a temporary injunction in an action to abate a public nuisance, the suit will
be dismissed, where defendants had sold the proper'ty conducted as a disorderly house,
although costs were involved. Ansley v. State (Civ. App.) 175 s. W. 470'.

On appeal from judgment dissolving temporary restraining order and denying injunc
tion in suit by taxpayers of county to enjoin county officers from contracting for expendi
ture and issuance of warrants and paying out certain county funds, held, that appellees'
motion to dismiss would be sustained, on ground that subject-matter of litigation had
ceased 'to exist. Rogers v; Ivy (Civ. App.). 191 s. W. 728.

Determination and disposition in general.-Under this article held that, in the ab
sence of the evidence from the record, everything must be presumed, in favor of, the
judgment of the trial court. Ken Milling Co. v. Bank of Miami (Civ. App.) 168 S. W. 46.

Where injunction judgment appealed rrom has expired ,by, its own limitation, leaving
nothing but question of costs to be adjudicated, the Court of Civil Appeals will not en

tertain jurisdiction. Sanders v. Bledsoe' (Crv. App.) 1.80 s. W. 926.

Affirmance.-Judgment denying injunction, though placed on other grounds, may be
affirmed because of insufficiency to authorize injunction of the affidavit to the petition,
questioned by special demurrer. Graves v. M. Griffin O'Neil & Sons (Civ. App.) 189 s.
W.778.'

,

Disobedience of mandate.-Where a mandate of the Court of Civil Appeals directing
the entry of a perpetual injunction' was directed to the district court of it certain county,
and not to the particular judge thereof, such judge�s refusal in chambers to grant the
application for such injunction did not constitute disobedience of the, mandate. Wither
spoon v. Daviss (Civ. App.) 163 S. W. 700.

'Art. 4646. Case tohave precedence on' appeal. :

See Spence v. Fenchler'(Sup.) 180 S.' W. 597; notes under art. 4644.
Cited, McFarland v. Hammond (in dissenting opinion) 106 Tex.' 579, 173 S. W. 645.

Art. 4647. [2990) No injunction against a judgment, except, etc.
See art. 4643, note 31.

Injunctron against judgment or executlon.-Plaintiff held liable for costs in action on
vendor's lien notes and not entitled to enjoin execution; Jones v. Gough (Civ, App.) 175
S. W. 1107.

Where A. has judgment against B., who, has judgment over against. others, and the
latter desire to enforce a right' of set-off against A. and his assignee they should pay
amount of judgment into' court and pray for adjudication of rights, of all parties. Pease
v. Randle (Civ. App.) 191 S. W. 566.

-- Tender of amount due.-Where .complatna.nt admitt.ed that a judgment against
him was valid to. the extent of $'616, .he was bound to tender such sum as a condition to
his right to restrain the execution. Ripps v. Hermann (Civ, App.) 163 s .. W. 1023,

Under this article, a judgment debtor" cannot ask to have the enforcement of a judg
ment against him restralned pending the outcome of proceedings _'in another court in which
he was garnished unless he tenders the difference between the amount of the judgment
and the amount of the claim in the garnishment proceedings. Barcus' v, O'Brien (Civ.
App.) 171 S. W. 492. '

'

Plaintiff, being liable for costs of a suit, held not entitled to enjoin 'execution on the
judgment without tendering costs. Jones v. Gough (Civ. App.) 175 S. W. 1107.

In a suit under article 4643, to restrain the sale of a wife's separate property under
execution against the husband, the husband being only a formal party, plaintiffs' need
not offer to pay the debt for which the execution was levied. City Nat. Bank of Elast-
land v. Rinnebrew (e'iv. App.) ,190 S�' W. 536'.

'
,

.
" . ,

-- Gro.unds for Injunctton In general.-Under art. 3743, providing for levy of ex

ecution on the interest ,of a partner, a partnership cannot enjoin sut?h levy, though it
1038



Title 69) INJUNCTIONS .Art. 4649

would result in suspending the partnership- business.' J.' M. Radford Grocery Co. v. Owens

(Civ. App.) 161 S. W. 911.
In a suit to enjoin the execution of a judgment, complainant cannot, recover in the

absence of proof that' it had a valid defense to, the cause of action on which the judg
ment was based. Collin County 'Nat. Bank v. McCall Hardware eo. (Ctv, App.) 161 So.
W.950.

A judgment cannot be enjoined unless there was a good defense which defendant was

prevented from setting up by fraud or accident, and there is a probability of a different
result on a new trial and the pleadings and issues are set forth in the petition for injunc
tion. Blackwell-Wielandy Book & Stationery Co. v. Perry (Civ. App.) 174 S. W. 935.

Suit to restrain enforcement of judgment after term is new action requiring showing
of sufficient cause to authorize vacation of judgment and' a good defense to the action.
First Nat. Bank of Ft. 'Worth v. Henwood (Civ. App.) 183 S. W: 5.

One seeking to enjoin a judgment for matter not shown on the face of the record and
which could be shown only by extrinsic ,evidence must establish a meritorious defense.
Union ·Pac. Ry. -c». v. Miller (Civ. App.) 192 S. W. ·358.

Under this article, failure to allege value, in petition for injunction, of a lot which it
is alleged should be subject to payment of a lien before the homestead, gives the court
no basis upon which to make decree. Loe v, Bellgardt (Civ. App.) 193 S. W. 714.

To warrant enjoining execution on· judgment in .former action, it must appear one

served as defendant's agent was not agent;
, that defendant had meritorious defense; and

had a sufficient excuse for not moving for new trial. Texas Cent. R. Co. v. Hoffman (Ctv.
App.) 193 s. W. 1140.

_'_ Void judgments._::_Enforc'ement of a jl,Idgment, 'void on the face Of the record,
will be enjoined without a showing of a defense. San 'Bernardo Townsite Co. v. Hocker
(Civ. App.) 176' S: W.. 644..

I

•
,'_ .-.

Where railroad company sought to enjoin execution upon' Judgment rendered against
it and judgment recited upon its face that company was duly served, Itwas not absolute
ly void but at most voidable, and the company is not, though proceeding be deemed di
rect attack, entitled to relief without showing a meritorious defense. Texas Cent. It. Co.
v. Hoffman (Civ. App.) 193, S. W. 1140.

..".' .

Art. 4648.' [2991] Injunction to stay execution within. twelve
months, unless, etc.

Application In general.�Under this article a judgment rendered in 1905 cannot be en

joined in 1912. Bullitt v. Jesse French Piano & Organ Co. (Civ. App.) 158' S. W. 782.
This article does not apply to an equitable 'suit to vacate a judgment, the time for

which is liinited f>y article 5690. Texas, & P. Ry. Co. v. Miller (Civ. App.)-l71 S. W; 1069.
A personal judgment, valid on its face, by a court having no jurisdiction of person

of defendant at time of rendition, is void, and on dtrect
'

attack is not a "valid and sub
sisting judgment,'� within the meaning of this article.' . Kimmell' v. ·Edwards (Civ. App.)
194 s. W. 168.

Art. 4649. [2992] Injunctions granted-on sworn petition.
Petition In general._;_A sutt held to be a suit to vacate a judgment. Texas & 'P. Ry.

Co. v. Miller (Civ. App.) 171 s. W. 1069. I

A petition held not' to allege that the judgment plaintiff 'was a foreign corporation
having no permit to do business so as to. render the judgment void. Blackwell-Wielandy
Book & Stationery Co: v. 'Perry (Civ. 'App.) 174 s. W.' 935.

Pleadings alleging that tax was illegal, because levied upon property of plaintiffs at
a greater proportionate valuation than that of other owners, held not to sustain affirma
tive judgment for excess in 'favor' of one plaintiff which had paid the tax. Brown v.
First Nat, Bank of Coraicana (Civ. App.) 175 s. W. 1122.

. ,

In a suit to restrain enforcement of a judgment, a recital in the judgment of due cita
tion held not to control allegations in petrtion and return on citation served, showing serv
ice out of the state. San Berriardo Townsite Co. v. Hocker (Civ. App.) 176 S; W. 644.

In a taxpayer's action against the commissioners' court 'to prevent its expending
from the road and bridge fund amounts in excess of the constttuttorial limit upon taxation
for road and bridge purposes, plaintiff must be limited to the relief sought, and. unlaw ....

ful amounts levied and expended for road and bridge purposes in previous years are be-
yond reach of the injunction. Williams v. Carroll (Civ. .App.) 182 s. W. 29.

.

The pleadings in suit to ,enjoin collectton of a tax not directly raising the issue of
disqualification of an alderman under Const. art. 16,' § 40., because. holding another sal
aried office, and he betng at least a de facto officer, his vote for the levy cannot be dis
regarded. Graves v. M. Griffin O'Neil & Sons (Civ. ApP.) 189 s. W. 778.

No injunction will be granted under a' prayer for' general relief. Boyd v. Dudgeon
(Civ. App.) 192 S. W. 262.

, .,

.

..

.

'

.

In railroad's suit to restrain alleged barrator from tomenting litigation, neither al
legation that dsrendant knew nothing of claims, 'nor a.Ilega.tion tha.t lthere appeared to be
no real basis for claims of liability, could be oonstrued to charge that claims 'were fraudu
lent, or that defendant induced' claimants' to conceal character or condition. McCloskey
v. San Antonio Traction Co. (Civ. App.) 192 s. W. 1116.

'
'

.

ReqUisit�s 'Of petiti9n._-T� errtrtle plaintiff to an Injunction, restraining defendants
from trespassing UPO:r;l. real estate upon which they were building a fence, on the ground
that it, belonged to plaintiff" he .must plead and prove such title as would entitle him to

possession of the premises as against defendants. Sanches v. Newman (Civ. App.) 158
S.'.W.797. ,.;, , .. '. . ,

, ..t\._,petttion to. restrain tbe carrvlng out. of a contract approved on the minutes of the

commissioners', court on April 8th, which recited that an oral contract to the same effect
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had been made on March 3d, should deny the making of the 'contract of March 3d, where
the commissioners' court had authority to make ·the contract on that date, but not on

April 8th. Marshall v. Simmons (Civ. App.) 159 S. W. 89.
In suit to enjoin interference with' an irrigation ditch and with plaintiff's right to

maintain and repair it, held, that it was not necessary to describe the ditch by metes and
bounds. Houk v. Robinson (Civ. App.) 160 S. W. 120.

A petition for an injunction must negative every reasonable inference· arising from the
facts alleged that petitioner might not be entitled to relief. King v. Driver (Civ. App.)
160 S, W. 415.

In a suit for an injunction, the rule that the allegations of the petition must be taken
most strongly against complainant is re-enforced by the requirement that the material
elements entitling complainant to relief shall be sufficiently certain to negative every
reasonable inference possible on other supposable facts to the contrary. Ross v. Velt
mann (Civ, App.) 161 s. W. 1073.

One seeking to enjoin the enforcement of an ordinance cannot complain that a tem
porary injunction was refused where his petition did not show that he was within the or

dinance. Ray v. City of Belton (C'iv. App.) 162 S. W. 1015.
The rule of pleading that statements of a party are to be taken most strongly against

himself held reinforced in injunction suits by the requirement that plaintiff must not only
state the essential elements entitling him to relief but must also negative the existence
of other supposable facts which would preclude relief. Kell Milling Co. v. Bank of Miami
(Civ. App.) 168 s. W. 46.

A petition to enjoin collection of a tax should allege the amount in controversy,
usually the value of the property seized, to show the court has jurisdiction. Marton,
County v. Perkins Bros. (Civ. App.) 171 S. W. 789.

An injunction against the enforcement of a judgment cannot be rendered even by de
fault, if the petition does not show all the facts necessary to entitle plaintiff to the re

lief prayed for. Blackwell-Wielandy Book & Stationery Co. v. Perry (C'iv. App.) 174 S.
W.935.

In suit to enjoin erection of cotton gin as a nuisance, burden is on petitioners to
show by allegations, in verified petition, where relief is sought without hearing, or by
both allegations and proof, where hearing is had, that conditions constituting nuisance
exist, or will occur if defendants are permitted to erect gin. Moore v. Coleman (Clv,
App.) 185 S. W. 936.

In a petition for injunction, the averments of material and essential elements must
be sufficiently certain to negative every reasonable inference of the existence of facts
under which petitioner would not be entitled to relief. Birchfield v. Bourland (Civ. App.)
187 s, W. 422.

To authorize an ex parte injunction, the petition must expressly negativs any possfble
hypothesis on which defendant might lawfully do the act complained of. santa Fe Town
Site Co. v. Norvell (Civ. App.) 187 S. W. 978.

-- Verificatlon.-Where a supplemental petition in an injunction suit alleged a

new ground for injunctive relief, it should have been verified. Ross v. Veltmann "(Civ.
App.) 161 S. W. 1073.

Under this article, requiring a petition for an injunction to be verified by the affidavit
of the party, an affidavit by plaintiff's attorney, not upon his own knowledge, but to the,
best of his knowledge and belief, is insufficient. Lane v. Jones (Civ. App.). 167 S. W. 177.

An affidavit attached to a petition for an injunction, based solely on the affiant's be
lief, held insufficient under this article. Collier v. Smith (Civ. App.) 169 s. W. 1108.

The affidavit attached to a petition for an injunction may be amended so as to cure

defects. Id.
Petition for an injunction held insufficiently verified where it stated merely that af

fiant "believes the material allegations in the foregoing petition to be true." Kopplin v.

Ludwig (Civ. App.) 170 S. W. 105.
Temporary injunction issued on ex parte application, will be dissolved, where the pe

tition alleging many of the material facts on information and belief was verified by an

affidavit that the affiant believed the allegations so made to be true. Ginther v. De
Zabalgoitio (Civ. App.) 170 S. W. 793.

In an action for injunction, where the petition was signed "P. & S., Attorneys for
\

Plaintiffs," verification by affidavit made by H. R. S., not therein describing himself as

either the agent or attorney of the plaintiff, held insufficient. Hook v. Payne (Civ. App.)
185 S. W. 1014.

Under this article, as to review of granting of a temporary injunction, sufficiency of
the verification of the petition to authorize the granting of the writ may be questioned
for the first time on appeal. White v. Ferris (Civ. App.) 186 S. W. 367.

Verification of petition for injunction under this article held insufficient, where af
fiant merely states that she believes the statement of every allegation of fact relied on

in the petition to be true. Id.
Under this article, a verified petition is necessary for granting of a temporary in

junction on the petition's allegation alone. Id.
The general rule is that an affidavit on mere information and belief, without support

ing affidavits of the Inrormants, is not sufficient in injunction cases. Southern Oil &
Gas CO. V. Mexia Oil & Gas Co. (Civ. App.) 186 S. W. 446�

Where, in an injunction suit, the answer contains special denials to most allegations
of the petition in addition to a general denial, the allegation that plaintiffs are property
taxpayers of the county, not met by special denial, is sufficiently proved by affidavit at
tached to the petition. Commissioners' Court of Trinity County v. Miles (Civ. App.) 187
S. W. 378.

Upon petition for temporary injunction restraining the sale under execution of lands,
affidavits annexed thereto, stating that the land was exchanged by petitioner for his
homestead, were sufficient, although one of them stated such facts not positively but as
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true to the best of affiant's knowledge and belief. American Nat. Bank of Ft. Worth v.

Strong (Civ. App.) 188 S. W. 1014.
-

The verification of a petition for a writ of injunction should state positively that the

grounds alleged therein are true. Id.
Affidavit verifying petition for injunction, required by this article, must be direct and

positive, and not from hearsay, that the facts stated in the petition are true. Graves v.

M. Griffin O'Neil & Sons (Civ, App.) 189 S. W. 778.
Under this article, in an action by school districts of a county to enjoin redistricting

of county, affidavit may be made by anyone of joint applicants cognizant of facts. Col
lin County School Trustees v. Stiff (Civ. App.) 190 S. W. 216.

That petition for injunction was not properly verified as required by this article
should 'be raised in the trial court by exception, and failure to except is waiver of suf
ficiency of affidavit. Id.

Petition for temporary injunction, verified by affidavit stating that it was true, except
as to matters stated on information and belief, etc., held sufficient, where no facts were

alleged on information and belief. Simpson v. McGuirk (Civ. App.j 194 S. W. 979.

Sufficiency of petition.-The petition alleging prior interference, but not alleging it
was being continued, states no cause for injunction on 'that account. Lane v. Mayfield
(C'iv. App.) 158 S. W. 223.

A petition to restrain the carrying out of a contract by the commissioners' court, on

the ground that it was made subsequent to the enactment of Act March 31, 1913, giving
the power to make such contracts to the highway commissioners, which alleges that an

order approving the contract was entered on April 8th, but does not deny that the order
was entered on March 3d, is insufficient. Marshall v. Simmons (Civ. App.) 159 S. W. 89.

Where the petition to restrain interference with plaintiff's right to enjoy an ease

ment under a contract, which provided that the easement was granted with the express
agreement that plaintiffs should not use the stairway so as to injure defendant's proper
ty or annoy him, did not negative any possible inference that plaintiffs had violated such
provision, it was insufficient. Id.

Petition in a suit to enjoin maintenance of several suits against the initial carrier
for damages to interstate shipments held fatally defective, where it failed to negative the
negligence of its connecting carriers for whose dereliction the federal statute made it
liable. St. Louis Southwestern Ry, Co. of Texas v. Woldert Grocery Co. (Civ, App.)
162 S. W. 1174.

An allegation of an attempt to sell exempt property in satisfaction of a county
court judgment held sufficient to confer jurisdiction on the district court to issue an in
junction restraining the sale regardless of the question of value and unaffected by Rev.
Civ. St. 1911, art. 4653. Cotton v. Rea, 106 Tex. 220, 163 S. W. 2.

Petition, in an action to enjoin defendant from competition in a business which he
had sold to plaintiff, alleging a sale of the business including horses, carriages, etc., for a

specified sum in cash held to sufficiently allege a consideration for the good will. Ken
nedy v. Winfrey (Ctv. App.) 163 S. W. 1018.

An allegation that the manner of constructing the telephone poles interfered with
the sidewalks and curbing is a conclusion, upon which an injunction should not be
granted. Roaring Springs Townsite Co. v. Paducah Telephone Co. (Civ. App.) 164 S.
W.50.

A petition merely alleging that plaintiff did not consent to defendants' erection of
a telephone line over plaintiff's land does not sufficiently negative plaintiff's acquiescence
therein to warrant an injunction to restrain the use of such a line. Acme Cement Plas
ter Co. v. American Cement Plaster Co. (Civ. App.) 167 S. W. 183.

Where defendant having filed 43 suits against complainant express company for dam
ages in the shipment of turkeys, complainant sought an injunction, a petition alleging
that it had a receipt for every shipment, "and none dead within complainant's knowl
edge," held not an allegation that none of the turkeys were dead as claimed by defend
ant, and the petition was therefore demurrable. Wells Fargo & Co. v. Guilheim (Civ.
App.) 169 S. W. 1053.

.

A petition to enjoin collection of tax held insufficient for want of an allegation that
collection had been attempted or threatened by a levy. Marion County v. Perkins Bros.
Co. (Civ. App.) 171 S. W. 789.

A petition to restrain the prosecution by defendant of an action in a sister state,
which merely alleges that the action was to harass petitioner who would be compelled to
incur expenses in the suit, held to state no cause for relief. Wade v. Crump (Civ. App.)
173 S. W. 538.

A petition which contained only general allegations and conclusions, held insufficient.
Blackwell-Wielandy Book & Stationery Co. v. Perry (Civ. App.) 174 S. W. 935.

Petition to restrain a railway company from moving its passenger depot held good
as against a general demurrer, and the court on the evidence must ascertain whether
plaintiffs are entitled to a temporary injunction. Mosel v. San Antonio & A. P. Ry, Co.
(Civ. App.) 177 S. W. 1048.

.

Petition held to show plaintiff's cattle were not subject to the stock law (arts. 7271,
7272); so sequestration by inspector of cattle and hides should be enjoined, though in
spector averred that he did not intend to proceed against cattle except as provided by
law. Harrell v. Holmes (Civ. App.) 184 S. W. 285.

In suit to restrain erection of cotton gin as nuisance, where petition alleged certain
results would follow, and that such matters were the usual results of such a plant, the
court was justified in concluding from averments of petition that operation of gin would
entail results alleged. Moore v. Coleman (Civ. App.) 185 S. W. 936.

Allegations of threatened ouster from a farm and destruction of growing crops held
sufficient allegations of irreparable injury to authorize a temporary injunction. Birch
field v. Bourland (Civ. App.) 187 S. W. 422.

A petition for injunction, alleging that plaintiff's lessor was formerly the owner in fee
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simple ror the year 1916, must be construed as implying that he was not the owner of the

land and had no. legal right to lease to. plaintiff, and is therefo.re insufficient to. .sustatn
a writ of in.iunctfon restraining the ejectment or plaintiff. Id.

In an action to. enjoin the issue of bonds of a road district, a petitio.n, attacklng+the.
qualificatio.ns of the signers of the petitio.n for the district, merely, alleging, that some

petitio.ners had paid no. poll tax and that others had no.t returned their proper-ty ror tax-.

a.tion, held not sufficient. League v. Brazorta County Road Dist. No, 13 (Civ. App.) '187,
s. W. 1012.

'

,

In a suit to., enjoin redistricting or a county, a petttton, 'alleging that proposed acts

are a gross abuse of authorttv and a fraud upon rights or plaintiffs' held sufficient basis

upon which to. grant relief sought.. Collin County School Trustees v. Stiff (Civ. App.) 190

s. W. 216. "

A petrtlon ror Injunctton to. restrain executio.n held sufficient to. admit, proof vtha.t the
debt on which' the judgment was founded was one provable in bankruptcy, and, that

plaintiff had been discharged. Bunting Stone Hardware Co. v. Alexander (Civ. App.)
190 S. W. 1152.

Allegatio.ns of petition in suit to. enjoin sale o.f realty under .an execution .held good
as against general demurrer. Wooten v. Odell (Civ. App.) 191 s. W. 721.'

Petitio.n in suit to. restrain abolitton of school district held sufficient to. raise issue of
an abuse of discretio.n of county school trustees. _,Price v. County School, Trustees of
Navarro. County (Civ. App.) 192 s. W. 1140,
--' Allegations as to facts.:'_In a suit for an Injunctton, if the material' elements

which entitle plaintiff to. relief are' not alleged with sufficient certainty to. negative rea

sonablerinrerence f'rorn the facts stated, such inference will be taken as true. Loe v.

Bellgardt (Civ. App.) 193 s. W. 714.

E;:ffect of answer.-Where a railroad seeks to. change its established depot o.n the
ground that it is ,fo.r public benefit, it has the burden or proving such benefit in an action
to. restrain removal. San Antonio & A. P. Ry. Co. v. Mosel (Civ. App.) 180 S. W. 1138.

Under this article, and despite Acts 34th Leg. c. 101, ante, art. 1902, held, that a

temporary Injunctton may be granted on a veriofied petitio.n alleging facts' sufficient to.
warrant issuance though defendant filed a general denial. McAmis v. Gulf, C. & S. F.
Ry .. Co. .. (Civ. App.) 184 S. W. 331. "

'

,

In railro.ad's suit to. enjoin city fr'om interfering with laying or track, city's pleadings
held to. raise issue whether right to relocate granted by ordinance had, been exercised and
exhausted by road. Galveston & W. Ry. Co.. v . City or Galveston (Civ. App.) 186 s. W.
368.

.

Under this and arts. 4663, 4671, as to. Injunctton pleadings, plaintiff, in proceedrng to.
perpetuate a temporarv injunction, is put upon proof of his .case by answer of general
denial, although not sworn to. Leach v.. Thornpsori (Civ. App.) 192 S. W. 602.

Verification of answerv-c-Under this and art. 4663, as to. verificatio.n ot pleadings in
Injunction cases, a verificatio.n or an answer denying allegatio.ns or the petition is insuffi
cient if made only on Inrorrnatton and belief. Southern.' Oil & Gas Co. v. 'Mexia Oil &
Gas Co, '(Clv. App.) 186 s. W. 446.

'

Partles..-In a suit to. enjoin the redistricting of a county brought by 48 out of 137
school districts, the remaining districts held not-necessary parties. Collin County School
Trustees v. Stiff (Civ. App.) 190 s. W. 216.

Evidence.-lil an actton to. enjoin the enforcement or a judgment upon land 'which
plaintiff claimed was her individual estate, a deed not executed in favor of plaintiff until
after the institution of the injunctton suit, and no.t referred to in the pleadings, is in-
admissible. Childress v: Robinson (Civ. App.) 161 S'. W. 78.

"

In an action for damages and to. enjoin breach of a contract whereby defendant had
sold a livery business and its good will, evidence showing the sale and defendant's agree
ment not to. engage in that business in the town for five years held to. support a judg-
ment for plaintiff. Kennedy v. Winfrey (Civ. App.) 163 S. W. 1018.

'

In a suit to. enjoin enforcement or a justice's judgment on the gr-ound that it was
satisfied by the satisfaction or certain' other judgmenta, the pleadings in such other suits
were admissible to determine whether the justice's judgment was involved in the issues
therein. Ferguson v. Fain (Civ. App.) 164 s. W.' 1040.

In an action to. enjoin execution of a judgment fo.r injuries rendering the judgment
plaintiff impotent, the refusal of a temporary fn.luncttori held not error, where suppor-t
ing affidavits of the falsity of such claim were strongly controverted, Galveston, H. &
S. A. Ry. Co. v. Harris (Civ. App.) 168 S. W.' 388.

In a suit where it was sought to. enjoin a receiver appointed 'at the suit of stockhold
ers of a corporation from .conttnulng' to. act, and the stockho.lders from prosecuting their
suit, evidence heid Insufficient. to show that the stockholders were guilty o( such fraud
in procuring their stock that the receivership should 'be set astde.. Williams v. Watt
(Civ. App.) 171 s. W. 266.

, ,

In a wife's actio.n to restrain an executio.n sale, based o.n a judgment against the hus
band, admission in evidence of deed which .did no.t, in terms limit the pro.perty to. the
wife's separate use held no.t erro.r, tho.ugh the pleadings, which did not set out the teno.r
o.f the deed, declared that it was so. limited. Mo.ilo.y v. Brower (Civ. A.pp�) 171 S. W.·I079.

Evidence, in a wife's actio.n to' enjo.jn a sale o.f, her pro.perty under an e;x:ecutio.n
against, her husband, held to. sustain an implied finding that the writ ·o.f executio.n had
been levied o.n her pro.perty. Id..

.
.' .

,In a suit. by a railro.ad co.mpany to. re�train co.llectio.n o.f . taxes, evidence held .insuffi
cient to. sho.w that the assessment against it was based, upo.n full value of the pro.perty,
while that against other pro.perty was based o.n a third o!, its value., Chicago, R. I. & G.
Ry. CO",v. Ratliff (Civ. App.) 177,S. W.. 571.
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In a suit by a railroad company to' restrain collection of taxes, evidence held insuffi
cient to show' an agreement by the board of equalization to' undervalue certain property
in violation of, Const. art. 8, § 1, requiring all property to be taxed according to its
value. Id.

,

In a suit to restrain 'a sale under .execution, evidence held to justify a temporary in
junction and refusal to dissolve it. Whitaker v. Hill (Civ. App.) 179 S. W. ,539;

Evidence held sufficient to sustain issuance of injunction at suit of taxpayers to en

join issuance of county warrants on the ground that tax levy was insufficient to pay in
terest and provide sinking fund for payment of such warrants on. maturity, and on the
further ground that there was not such competition in sale of warrants or letting of the
contract for which .ths warrants were needed as is required, by Jaw. Commissioners'
Court' of. Trinity County v. Miles (Civ. App.) 187 S. W. 378.

In a suit to enjoin redistricting of a county by county school trustees, evidence held.
to sustain a judgment granting .an injunction pendente lite. Collin County School Trus
tees v. Stiff (Civ. App.) 190 s. W. 216.

In suit by the General Assembly of a church to restrain former preachers of a con

gregation. from interfering' with the congregation's use of church property, evidence held
to show that defendants were disturbing the congregation. Richardson v. General As

sembly jof the Church of the Living God (Civ. App.) 191 S. W. 148.

Art. 4650. [2993] Judge's fiat to be indorsed on petition.
Requfsites of order.-Issuance of temporary injunction to restrain sale on execution

held unauthorized, where the order did not make plain precisely who was restrained
thereby, whether the real owner of the claim and his agents or not. Sanders v . Bledsoe
(Civ. App.) 173 S. W. 539.

'
,

' ,

Extent of order.-In suit by commissioner of police department to enjoin mayor of
city and others, order that mayor cancel his previous orders appoirrtlng or assigning any
one to duty in that department held too broad. Uhr v. Brown (Civ. App.) 191 S. W. 379.

Restraining order; definition.-A fiat, construed and held a temporary restraining or

der. Ex parte Zuccaro, 106 Tex. '197, 163 S. W. 579', Ann. Cas. 1917B, 121; Ex parte Mus
sett, 106 Tex. 200, 163 S. W. '580.

A "restraining order" is an interlocutory order, made by a court in equity upon an

application for an injunction and as part of the motion for a' preliminary injunction, by
which the party is restrained pending a hearing of the motion. Hartzog v. ISeeger Coal
Co. (Civ, App.) 163 S. W. 1055.

Default.-In a .suit to enjoin a sheriff and a judgment creditor from levying on prop
erty under execution, the sheriff's default does not entitle the plaintiff to judgment.
James McCord Co. v. Rea (Civ. App.) 178 S. W. 649.

Art. 4651. [2994] Notice to opposite party, when.
,

Power to issue ex parte injunction.-While the district' judge may grant an injunc
tion without notice to the other party, yet, in all but the rarest cases a temporary order,
as distinguished from a temporary injunction, restratntng defendant and preserving the
status until the application for temporary injunction can be heard after notice, is the

proper practice. Horman v. Cowden & Sutherland (Civ. App.) 158 S. W. 571.
Under this article, held that the matter of notice of applications for temporary in

junctions is 'within the discretion of the district judge, and that the judge did not err in
granting without 'notice an injunction restraining interference with an irrigation ditch
across defendant's land. Houk v. Robinson (Civ. App.) 160 S. W. 120.

.

A preliminary injunction should not ordinarily be granted without notice; the status
quo being maintained in the meantime by the issuance of a restraining order. Soto v.

State (Civ. App.) 171 S. W. 279.
,

A temporary injunction to restrain the prosecution of a suit in another county may
be granted without notice when necessary. McDade v. Vogel (Civ. AI>p.) 173 S. W. 506,

Under this article, it is within the judge's discretion whether there shall be a hear
ing on injunction application, and failure to grant it does not affect his jurisdiction.
Hailey v. Brooks (Civ. App.) 191 S. W. 781.

A temporary injunction against dispossessing plaintiffs pending a suit to set aside for
fraud the judgment on which the property was sold can be issued upon an ex parte hear-
ing. Hammond v. Hoffman (Civ. App.) 192 S. W. 362.

' ,

,

Rule as to mandatory injunctlon.-Under the petition in an action to enjoin the ob
struction of a channel and require the removal of an obstruction and restoration of prior
conditions, held error to grant a mandatory injunction giving full relief on an interlocu
tory application, without notice to defendant. Cartwright v. Warren (Civ. App.) 177 S.
W.197..

While, under Rev. St. 1895, art. 2994, the issuance of an injunction without notice
rests in the discretion of the court, such injunction should not be granted unless the right
and necessity are clearly shown, and a temporary restraining order will not serve. Id.

Granting an ex parte mandatory injunction changing the status quo is authorized
only where great and irreparable injury might follow delay for notice and hearing, and
therefore not by inconvenience in having to travel by a less direct route. Santa Fe
Town-Site Co. v. Nornell (Civ. App.) 187 S .. W. '978.

Art. 4653,. [2996] Writs; where returnable.
Appllcation.-Where Injunction is, ancillary, the' sult is not a suit fot an i�junction

Within this article. Royal Amusement Co, v. Columbia Piano .co. (Clv, App.. ) 17Q S. W.
278.

. . .
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This article does not apply to persons not parties to the suit in which the judgment
'sought to be enjoined was rendered, and does not apply where the. injunction sought is
only ancillary to the main purpose of the suit. McDade v, Vogel (Civ. App.) 173 s. W.
506.

Prohibition to prevent one district court from enjoining a judgment of another, af
firmed by the Court of Civil Appeals, will not, in view of aritcles 4643, 4653, be denied,
because the court hearing the injunction should properly administer the law on the facts.
Cattlemen's Trust Co. of Ft. Worth v. Willis «xv. App.) 179 s. W. 1115.

Jurisdiction and venue.-Under this article, providing that writs of injunction granted
to stay execution shall be returnable to the court where suit is pending or judgment was

rendered, the county court of one county cannot enjoin the issuance of 'execution upon a

judgment had in the court of another county. Bullitt v. Jesse French Piano & Organ
Co. (Civ. App.) 158 s. W. 782.

In a suit to restrain an execution on account of fraud in obtaining the judg.ment, the
writ should be made returnable, under the statute, to the court in which the judgment
was rendered. J. M. Radford Grocery Co. v . Owens (Civ. App.) 161 S. W. 91l.

An allegation of an attempt to sell exempt propet-ty in satisfaction of a county court
judgment held sufficient to confer jurisdiction on the district court to issue an injunction
restraining the sale regardless of the question of value and unaffected by this .article.
Cotton v. Rea, 106 Tex. 220, 163 S. W. 2.

A suit to enjoin a judgment alleged to be void for alteration and to remove the cloud
cast by a record of such judgment upon plaintiff's land should be removed in its entirety
to the county where the judgment was rendered, under this and art. 1830, subd. 17, fixing
the venue of suits to enjoin execution upon judgment, and not retained as to the removal
or the cloud in the county where the land was situated, under art. 1830, subd. 14, fixing the
venue of suits to remove clouds upon title. Lester v. Gatewood (Civ. App.) 166 s. W. 389.

This and article 1830, subd. 17, fixing the venue of suits to' restrain the enforcement
of judgments, do not apply where the judgment is void on its face or upon the record,
but do apply where the alleged invalidity is an alteration which is not shown to be ma

terial. Id.
Where a suit to enjoin the execution of a judgment was not brought in the county

in which the judgment was rendered, as required by this article, and article 1830, subd.
17, the objection is one of venue, and not of jurisdiction, and it was proper to transfer
the suit to the proper county, instead of dismissing it. Id.

Under this article, the court rendering a judgment has, alone, jurisdiction to stay
executton unless the judgment is void and its invalidity is apparent on the face of the
record. Meyers v. Hambrick (Civ. App.) 167 s. W. 34.

Where the petition, in an action in the county court to foreclose a chattel mortgage,
alleged that the property mortgaged was worth $600 and the mortgage contained no rec

itation of value, a judgment of foreclosure was valid on the face of the record, and the
county court alone could restrain execution on a showing that the property was worth
an amount in excess of the, jurisdiction of the county court. Id.

A district court other than that in which a judgment has been rendered has jurisdic
tion to 'enjoin its enforcement by execution .. Kruegel v. Murphy (Civ. App.) 168 S. W.
9�

.

Under this article and art. 4643, subd. 3, district court of McLennan county held with
out jurisdiction to enjoin sale of land therein ordered sold by the distrIct court of Hunt
county. Brown v. Fleming (Civ. App.) 178 s. W. 964.

Where the main purpose of an action was to set aside a trust deed, and injunction
against sale by the trustee was ancillary, suit was properly brought in county where land

lay under article 1830, subd. 14, instead of in county of residence of trustee' or beneficiary
as provided for injunction cases by article 4653. Palmer v, Jaggaers (Civ. App.) 180 S.
W.907.

Where a writ of injunction, issued to restrain sale under order made in a suit in a

-differ'errt county, was returned to the court issuing it, such court has no jurisdiction, and
'cannot transfer the cause to the county wherein the suit was pending. Thallman v.

Buckholts State Bank (Civ. App.) 181 S. W. 79l.
Under this article, a writ of injunction from a district court to restrain a sale under

an order of the district court of another county, should be returnable to .the district court
ordering the sale. Id.

.

Under this article, the district court has no jurisdiction to try a suit to enjoin exe

-cution on a judgment of the county court; it not affirmatively appearing that the judg
ment is void or that the property is exempt. Baker v. Crosbyton Southplains R. Co.
(Bup.) 182 s. W. 287.

,

Under this article, temporary injunction to restrain sale of horses, etc., levied 0:Q, un

der an execution, was returnable to the county court of the county in which the judg
ment was obtained. Marshall v. Spiller (Civ. App.) 184 s. W. 285'.

Under this article, while a district judge may have authority to issue a temporary
injunction to prevent the execution of a judgment in the county court, it should be made
returnable to the county court, and the district court has no jurisdiction to pass on the
-questton of making it permanent. Hammack v. Schley (Civ. App.) 186 s. W. 872.

A judgment by a county court duly constituted under article 1799, where it had juris
diction over the amount and character of the action and power to gra.nt : relief prayed
for by virtue of articles 1771, 1772, 1800, 1802, and 2128, was valid, and the district court
had "no jurisdiction under article 4653 to enjoin its enforcement. Wardlaw v. Savage
(eiv. App.) 191 s. W. 1176.

Art. 4654. [2997] The bond for injunction.
Provision mandatory.-Under this article, a receiver is not entitled to an injunction

restraining the sale of property in custodia legis without depositing the proper bond.
Houston �ce &. Brewing Co. v. Clint (Civ. App.) 159 S. W. 409.
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A temporary injunction in a suit to restrain the sale of horses and cattle levied on

under an execution, without requiring a bond, was void. Marshall v. Spiller (Civ. App.)
184 s. W. 285.

Issuance without bond.-Under this article, city held not required to give a bond as

a condition of the issuance of a temporary injunction. Athens Telephone Co. v. City of
Athens (Civ. App.) 163 s. W. 371.

Specifying amount of bond.-Issuance of temporary injunction against sale on execu

tion held erroneous, where injunction failed to specify amount of petitioner's bond. San
ders v. Bledsoe (Civ. App.) 173 S. W. 539.

Liability.-Loss of time in preparing defenses held not recoverable on an injunction
bond given on restraining collection of a judgment against plaintiff and in defendant's
favor. Cooper v. Golding (Civ. App.) 176 S. W. 92.

Where sale of mules under execution was improperly enjoined, held that, though the

judgment creditors were put to expense, they could not recover such expenses and those
of readvertisement from the mortgagee, as such expenses, would be deducted from the

price obtained. Wilkerson v. Stasny & Holub (Civ. App.) 183 S. W. 1191.

Art. 4656. [2999] The writ and its requisites.
Oefinlteness.-An order in a taxpayers' suit, enjoining defendant city and its taxing

officers from enforcing an illegal and unconstitutional plan of taxation held sufficiently
definite to be enforced. City of Houston v. Baker (Civ. App.) 178 s. W. 820.

Art. 4660. [3003] Duty of defendant upon service of writ.
Cited, Billingsley v. Houston Oil Co. of Texas (Civ. App.) 182 s. W. 373.

Art. 4662. [3005] Citation to issue to defendants.
Necessary parties defendant.-A school district is a necessary party to a suit to en

join the collection of taxes assessed in the district, since, under art. 2853, a school dis
trict is a municipal corporation, and under art. 1835, all suits against such corporations
must be against it in its corporate name. Vance v. Miller (Civ, App.) 170 S. W. 838,
judgment reversed Miller v. Vance (Sup.) 180 s. W. 739; Davis v. Payne (Civ. App.)
179 S. W. 60.'

The collection of county taxes could not be enjoined in a suit against the tax as

sessor, tax collector, county judge, and county commissioners, to which the county it
self was not a party. Texas Co. v. D.augherty (Civ. App.) 160 S. W. 129.

Court held not authorized to grant a permanent injunction in a suit originally filed
by a single plaintiff, where a substituted petition made the original plaintiff and another
parties plaintiff, and there was no citation or notice to defendants after it was' filed
and no answer filed or other appearance made. J. M. Radford Grocery Co. v. Owens
(Civ. App.) 161 s. W. 911.

In a suit to restrain the holding of an election to abrogate a school tax, voted to
supplement the general school fund, the commissioners' court and those petitioning for
the election were not necessary parties. Beeman v. Mays (Civ. App.) 163 S. W. 358.

Persons whom defendant has contracted to furnish with water without any provision
as to the- source thereof, are not necessary parties to a suit to enjoin it from pumping
from a lake more water than it pumps into it; an in.lunction not preventing it from
fulfilling the contracts or prejudicing their rights thereunder. Lakeside Irr. Co. v. Kirby
(Civ. App.) 166 s. W. 715.

Where petition in suit for injunction alleged that defendant's residence was un

known, but that .he had agents and employes residing' in the county upon whom pro
cess mdght be served, and the agents and employes were not made parties, injunction
held properly denied, for failure to show parties and facts over which the court could
exercise jurisdiction. Acme Cement Plaster Co. v. Keys (Civ. App.) 167 S. W. 186.

Defendant's agents and employes could not be enjoined, unless made parti.es by the
petition. Id.

In suit to enjoin collection of an unequal and excessive tax, the fact that parts of
such tax belonged to the state and county did not render them necessary' parties to
the suit. Brown v. First Nat. Bank of Corsicana (Civ. App.) 175 S. W. 1122.

In a taxpayer's action to restrain the commissioners' court from transferring funds
raised for county purposes to the road and bridge fund, holders' of outstanding warrants
against the road and bridge fund, issued before service of the temporary restraining
order, were not necessary parties. Williams v. Carroll (Civ. App.) 182 S. W. 29.

To proceedings to declare invalid common school districts, as established by county
school trustees through change of boundary, the trustees of the districts, by art. 282:.l,
constituted bodies corporate, are necessary parties. Oliver v. Smith (Civ. App.) 187
s. W. 528 .

.

Paving company, whose bid for paving of public road was accepted by county of
ficials, was a necessary party to a taxpayers' suit to enjoin such officials from making
a contract with the company. Orndorff v. McKee (Civ. App.) 188 S. W. 432 .

.

In suit to enjoin obstruction of alley, city, which had not closed it, but had passed
ordinance merely to abandon any claim to it as a public alley and to allow owners of
adjacent lots to close it, held not a necessary party. Bowers v. Machir (Civ. App.) 191
S. W. 758.

Art. 4663. [3006] The answer.
Answer; verification and effect.-Under this article and art. 4649, as to verification

of pleadings in injunction cases, a verification of an answer denying allegations of the
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petition is insuffiCient· if made only on information and belief. Southern. Oil & Gas Co.
v. Mexia Oil &. Gas Co. (Civ, App.) 186 S. W. 446.

.

Under this article, and arts. 4649 and 4671, as to injunction pleadings, plaintiff,. in
proceeding to perpetuate a temporary injunction, is put upon proof of his case by answer

of general denial, although not sworn to. Leach v. 'I'hompson (Civ".· App.) 192' S. W.
60�

.

Art. 4664. [3007] Dissolution' in term time. or vacation.
Order settln'g petttton for Injunction for hearing.-Where a' petition for an mjunc

tion was presented to the circuit court on January 27, 1912, the cause could not have
come on for final hearing until the succeeding term unless an appearance was entered,
so that, where none was entered, it could not be' set for final hearing on February 3,
1912, so that an order sett.ing it for hear-ing 011 that date could only, have been intend
ed to determine whether a temporary injunction should be issued. operative until. final
hearing.' Ex parte Zuccaro, 106 Tex. 197, 163 S. W. 579, Ann. Cas. 1917B, 121; Ex. parte
Mussetf, 106 Tex. 200, 163 S. W.· 580.

Second injunction.-Where an injunction has been dissolved, complainant by amend
ment or by supplemental bill may procure a second injunction, but not upon grounds
set up in the first bill or which should have been set up therein. Birchfj.eld .v; Bourland
(Civ. App.) 187 s. W. 422.

Discretion of court.-Where, after a sworn answer is filed showing changed condi-.
tions that no longer entitle complainant to the temporary restraining order, it may be
dissolved. Ross v. Veltmann (Civ. App.) 161 s. W. 1073.

The court, in refusing. to dissolve a temporary injunction, should require a case of
probable right and probable danger to the right without the injunction. Whitaker v.
Hill (Civ. App.) 179 S. W. 539.

Temporary injunction, preventing defendant from disposing of funds which he held
as plaintiff's agent in trust for plaintiff, held erroneously dissolved. Driskill v. Boyd
(Civ. App.) 181· S. W. 715.

'.

In an action to enjoin abolition of a school district and its annexation to two other
districts by county school trustees, where court's action. in dissolving a temporary in
junction was not based on merits, but was upon theory that court was without juris
diction, rule that dissolution of a temporary injunction is 1argely a matter of discretion
is without force. Price v. County School Trustees of Navarro County (Civ, App.) 132
s. W. 1140.

Dls.solutlon on judgment In favor of defendant.-There can be no error in dissolution
of a temporary injunction issued at the beginning of a suit, for plaintiff, in the absence
of'reversible error in the final judgment which was adverse to him. Thorne v. 'Dashiell
(Civ .. App.) 189 S. W. 986.

.

Art. 4667. [3010] Damages for delay.
Jurisdlction.-This article, providing that the court dissolving an injunction, if sat

isfied that it was only for delay, may assess damages at a percentage on the amount re

leased by' the dissolution, confers on the trial court jurisdiction to determine the ques
tion of delay on final hearing. Hicks v. Murphy (Civ. App.) 162 S. W. 925.

.

Right to damages in general.-The damages from wrongfully restraining a sale un

der a deed of trust other than those assessed by virtue of the statute must be alleged
and proved with the' same certainty as in other suits. Hicks v. Murphy (Civ. App.)
172 S. W. 1135.

.

Measure and' amount of damages.-Value of �se or' land .held not recoverable as·

damages for wrongfully restraining sale under deed of trust. Hicks v. Murphy (Civ.
App.) 172 S. W. 1135.

Interest on value of land held recoverable as damages from injunction restraining
sale under deed of trust; if the land was of insufficient value to pay the debt, but other
wise only the expense of advertising the sale was recoverable. Id.

Art. 4670.. [3013] Persons guilty to be imprisoned.
Sufficiency of evldenoe.-Evidence on habeas corpus held sufflclent, if it was, the

same as that introduced in. the' contempt proceedings, to authorize a judgment that the
applicant was in contempt for the violation of its injunction against removing his chil
dren from the jurtsdtction of the court. Ex parte Ellerd: 71 ·Cr. R. 285,' 158 S: W. 1145,
Ann. Gas. 1916D, 361.

Art. 4671. [3014] General principles of equity applicable, when.
Right to inJunction.-Under art. 4643, authorizing a writ of injunction where it ap

pears that
:

applicant is entitled to relief which requires the restraint of some preju
dicial 'act, the right to injunction is not confined to rules of equity jurisprudence. Birch
field v-, Bourland (Civ, App.) 187 S. W. 422.

Effect of general denial.-Under this article, and arts. 4649 and 4663, as to injunc
tion pleadinga, plaintiff, in proceeding to perpetuate a temporary injunction, is put
upon proof of his case by answer of general denial, although not sworn to. Leach v.
Thompson (Civ. App.) 19,2 S. W. 602.

Dissolution.-Under this article, the court may ,dE:termine .tha dissolution of tem
porary injunction on the ,pleadings, but to justify dissolution the answer should deny
the material allegations bf the petition. ';l'ipton v,' Railway Postal Clerks' -Inv, .Ass'n
(Civ. App.) 178 s. ·W. 562.
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INJUNCTIONS rN PARTICULAR CASES

Art. 4674. Unlawful sale; etc., of liquors may be enjoined.
Cited, Scurlock v, Fairchilds (Civ. App.) 159 S. W. 1000.

SU'fficiency of petttfon.e=Petl tion
'

held not to show .present, actual, threatened, or

contemplated pursuit of liquor business without license, so as to authorize injunction
under this article, as for a 'nuisance, but rather a violation some time in the past.
Union Men's Fraternal & Beneficiary Ass'n v. State (Civ. App.) 190 s. W. 242.

Liability. of club.-In view of this article, and Const. art. 4, § 22, held that a. suit
brought primarily to abate a nuisance, in sale of intoxicating liquors without license by
an incorporated club, although an abatement of the nuisance might incidentally restrain
corporation from exercising powers not authorized by . law, was' property brought by
county attorney. McLean v. State (Civ. App.) 193 S. W. 430.

In a suit by a county attorney to enjoin sale of intoxicating Itquors without a license
by incorporated club, where there was evidence that defendant was a bona fide club
and incidentally furnished intoxicating liquors to its members without profit which did
not require license or constitute a nuisance under this article, an issue of fact was

raised for jury, and giving of a peremptory instruction was error. Id. .

In view of Const. art. 4, § 22, in a suit by a' county attorney to enjoin sale of in
toxicating liquors by a club without a license; and to restrain it from using its stock,
etc., for a purpose not authorized by its, charter; a judgment in so rar as it enjoined
corporation from commission of acts simply ultra vires held erroneous. Id.

,

In a suit by a private Citizen tinder authority of this article, to enjoin an Incor
porated club from maintaining a liquor nuisance, a special exception to paragraphs of
complaint constituting an inquiry into defendants' charter rights, and an effort to pre
vent it from exercising a power not authorized by law, should have been sustained.
Rowan v. Stowe (Civ. App.) 193 S. W: 434.

In such suit under this article; if club desired to avail itself of a misnomer in peti
tion, it should have pleaded it in abatement, and, having appeared and answered in its
proper name, it is concluded rrom. objecting .to misnomer, and court properly entered
judgment against it by its proper name. Id.

Under this article, held, that a private citizen could maintain an action to enjoin
sale of intoxicating liquors to public generally, without a Ii.cense,. by an i,ncorporated
athletic club, which was not a bona fide club, but was incorporated as a sham to evade
law. .Id.

' .'

The fact' that Attorney 'General alone may bring a suit to forfeit charter of a cor

poration and inquire into its charter rights does. not affect right given a pr'ivate .citizen
by this article, to bring suit 'to enjoin an+tncorporated club from maintaining a liquor
nuisance. Id. ,

In a suit by a private citizen under this article, to enjoin an incorporated club from
maintaining a liquor nuisance, where petition does not' allege that club permitted play
ing of cards or games to be played with cards upon its premises, and proof does not
show 'such acts, that part of decree enjoining club from permitting such games on its
premises was error. Id.

.

.

Under the direct provisions of this article, a county attorney may enjoin a public
nuisance created by a private corporation's unlawfully selling tntoxica.ttng liquors, al
though/ Const. art. 4, § 22, requires suits inquiring into corporat€l charter rights to be
brought by the Attorney General, for abating the. nuisance would only Inctderrtally af
fect the corporate powers. .lEtna Club v. Bta.te (Civ. App.) 193 S. W. 1106.

Where defendant in suit to enjoin illegal sale of liquor, claimed to be club organized
in good faith for relieving distress, etc., evidence that gambling was permitted upon
its premises is admissible to contradict such claim. Id.

Disorderly houses.-A municipality, though by its charter authorized to suppress and
keep bawdy and disorderly houses in a designated locality, cannot, in view of Pen. Code
1911, arts. 496, 500, and this article and arts. 4689 and 4690 of Vernon's Sayles' Tex. Civ.
Stats. 1914, license them. Spence v. F'enchler (Sup.) 180 S. W. 597.

Art. 468'2. General reputation evidence.
Inadmlsslbility.-In suit to enjoin pursutt of business of selling intoxtcattng liquors

at place not in, local option territory, evidence of reputation of such place of business
held· not admissible under this article. Trayhan v. State (Civ. App.) 180 S. ,W. 646;
Anderson v. State (Civ. App.) 180, S. W. 648.

Art. 4685� Use 'of premises for gaming enjoined.
Cited, Campbell v: Peacock (Civ. App.) 176 S. W. 774.

Art. 4689. Use of premises for bawdy houses enjoined.
Cited, Moore v. State (Sup.) 181 S. W. 438 (in dissenting opinion).
Constltutlonality.-Granting authority to enjoin crime, as the 'keeping of a bawdy-

house, as does this article, is in the power of the Legislature, and invades no rights of
property. Campbell v. Peacock (Civ. App.) 176 S. W. 774.

Any unconstitutionality of an exception to this article, as to enjoining the keeping
of bawdyhouses, does not invalidate the remainder. Id.

The invalidity of the proviso in this article and art. 4690, relating to enjoining bawdy
and disorderly houses, that home rule cities might regulate bawdyhouses, does not
carry with it the entire act. Spence v. Fenchler (Bup.) 180 S. W. 597.
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Under Const. art. 1, § 28, declaring that laws shall not be suspended save by the
Legislature, and in view of Pen. Code 1911, art. 500, the proviso in this article and art.
4690 of Vernon's Sayles' Tex. Civ. Stats. 1�14, authorizing enjoining the maintenance of
bawdyhouses, that the statute should not apply where the muriicipa.lity, acting under
its own charter, has confined them in a designated. locality, is void. ld.

Pleading.-It is immaterial that the complaint, in a suit under this article, in ad
dition to stating that plaintiff is a citizen, all that is necessary, describes him as the
head of a neighboring school. Campbell v. Peacock (Civ. App.) 176 S. W. 774.

Plainti.ff in a suit under this article, to enjoin the keeping of a bawdyhouse, need
not plead that he has no adequate remedy at law. ld.

A petiticn held sufficient to bring the case within this article, and art. 4690, provid
ing for enjoining the maintenance of disorderly and bawdyhouses. Spence v. Fench
ler (Sup.) 180 S. W. 597.

BawdYhouses�-An ordinance of a city attempting to except bawdyhouses from the
operation of a general statute is void, since the Legislature cannot delegate its power
to except a class from the operation of a general statute. Coman v. Baker (Civ. App.)
179 S. W. 937.

Under this article, plaintiff is not entitled to maintain his action to enjoin disorderly
houses in the city of Houston, where bawdyhouses are restricted by ordinance to a cer

tain locality. ld.
A municipality, though by its charter authorized to suppress and keep bawdy and

disorderly houses in a designated locality, cannot, in view of Pen. Code 1911, arts. 496,
500, and this article and arts. 46-74 and 4690 of Vernon's Sayles' Tex. Civ. Stats. 1914,
licenses them. Spence v. Fenchler (Sup.) 180 s. W. 597.

Despite the proviso in this article, authoriozing enjoining the maintenance of bawdy
and disorderly houses, as to bawdyhouses, maintenance of a bawdyhouse wherein in
toxicants were sold without a license, may be enjoined as a disorderly house. ld.

A rental agent, who knowingly permits premises leased by him for the owner to be
used as a disorderly house, being subject to criminal liability under Pen. Code 1911, art.
50'0, may be enjoined under this article. Moore v. State (Sup.) 181 S. W. 438.

Knowledqes-s-In a proceeding under this article, held that the owner was prop
erly made a party, and injunction 'was properly issued against her, though she did not
know that the premises were being used as a disorderly house. Moore v. State (Bup.)
181 8'. W. 438.

Injury to private rlghts.-UIider this article and art. 4690, a citizen may maintain
an action to enjoin a disorderly or bawdyhouse without showing personal damage.
Spence v. Fenchler (Bup.) 180 S. W. 597; Campbell v. Peacock (Civ. App.) 176 S. W. 774.

Art. 4690. By whom brought; proceedings as in other injunction
cases.

Cited, Campbell v. Peacock (Civ. App.) 176 S. W. 774; Moore v. State (Bup.) 181 S.
W. 438 (in dissenting opinion).

Validity.-The invalidity of the proviso in this article and art. 4689, relating to en

joining bawdy and disorderly houses, that home rule cities might regulate bawdyhouses,
does not carry with it the entire act. Spence v. Fenchler (Bup.) 180 s. W. 597.

Petition and answer.-A petition held sufficient to bring the case within this article
and art. 4689, providing for enjoining the maintenance of disorderly and bawdyhouses.
Spence v. F'erichler (Sup.) 1801 S. W. 597.

In a proceeding to enjoin the maintenance of bawdy and disorderly houses, the an

swer held to admit that defendants were maintaining such places and to warrant the
court in so finding on p rayer fer temporary ir.junction. ld. .

Where the petition averred that plairitiffn were ail of the city and county of EI
Paso, state of Texas, and were suing for themselves and other citizens, it sufflcierrtly
showed citizenship to entitle them to sue under this article and arts. 4689 and 4690,
providing for the enjoining of bawdyhouses. Id,

Personal damage.-Under this article and art. 4689, a citizen' may maintain an ac

tion to enjoin a disorderly or bawdyhouse without showing personal damage. Spence
v. Fenchler (Sup.) 180 S. W. 597.

Delay.-Where a statute authorizes the enjoining of disorderly houses by citizens,
delay in seeking relief will not preclude an injunction. Spence v. Fenchler (Sup.)' 18()
S. W. 597.

Power of municipality.-A municipality, though by its charter authorized to suppress
and keep bawdy and disorderly houses in a designated locality, cannot, in view of Pen.
Code 1911, arts. 496, 500, and this article and arts. 4674 and 4689 of Vernon's Sayles'
Tex. Civ. Stats. 1914. license them. Spence v. Fenchler (Sup.) 180 S. W. 697.
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TITLE 70

INJURIES RESULTING IN-DEATH-ACTIONS FOR

Art.
4694.

4695.
4698.

Action for injuries resulting in death,
brought when.

Character of wrongful act.
For whose benefit action to be

brought.

Art.
4699. Who may bring the action.
4701. Suit -does not abate by death of ei

ther party.
4704. Damages to be apportioned by jury.

Article 4694. [3017] Actions for injuries resulting in death, brought
when.

Cited, Coca-Cola Co. v. Williams (Civ. App.) 164 S. W. 1032; EI Paso & S. W. Co. v.
La Londe (Sup.) 184 S. W. 498; Elliott v. City of Brownwood (Civ. App.) 166 S. W. 932
(in dissenting opinion).

Y2' Constitutionality.-Construing this article as amended by Acts 33d Leg. c. 143,
so as to create a right of action for death by wrongful act where the injury occurred be
fore its passage and the death thereafter, would render it retroactive and invalid under
Const. art. 1, § 16. Slate v. City of Ft. Worth (Civ. App.) 193 S. W. 1143.

1. Right of action in general.-Under the common law, in force until changed by this
article, damages were not recoverable for death by wrongful act. Elliott v. City of
Brownwood, 166 S. W. 1129, 10& Tex. 292, answering certified questions (Civ. App.) 166
S. W. 932.

A defendant cannot be held liable for wrongful death under Rev. St. 1895, art. 3017,
cl. 2, unless the cause of death was the defendant's Own immediate act or omission, or
the act or omission of some agent representing him in the performance of a nondelegable
duty. Horton & Horton v. Hartley (Civ. App.) 170 S. W. 1046.

A parent cannot recover for the death of a child unless defendant was guilty of a

breach of duty. Missouri, K. & T. Ry. Co. of Texas v. Moore (Civ. App.) 172 S. W. 568.
At common law a parent could recover for loss of a child's services caused by inju

ries not resulting in death, or for expenses incurred and. loss of services between the
injuries and the death, where that was appreciable, but could not recover where her
death resulted instantaneously, or practically so. Rishworth v. Moss (Civ, App.) 191
S. W. 843.

.

The right of action for death caused by wrongful act given by this article, as
amended by Acts 33d Leg. c. 143, is purely statutory, since none existed at common law.
Slate v. City of Ft. Worth (Civ. App.) 193 S. W. 1143.

Under this article, subd. 2, amended by Acts 33d Leg. c. 143, giving a right of action
for death by wrongful act, the foundation of the action is the act causing the injury, al
though article 15687, subd. 7, making the two-year limitation statute applicable, provides
that the cause of action is deemed to have accrued upon death of injured party. Id.

6. "Any railroad" defined.-Under this article, an electric company having separate
corporate existence and not owning or operating street railroad, though furnishing it
power, etc., held not liable for death of one killed by negligence of railroad's motorman.
Corsicana Transit Co. v. Walton (Civ. App.) 189 S. W. 307.

9. Negligence of municipal corporation.-Under tbis article, a municipal corporation
is not liable for the death of a person caused by its negligent failure to maintain its
streets. Elliott v. City of Brownwood, 166 S. W. 1129, 106 Tex. 292, answering question
certified from (Civ. App.) 166 S. W. 932.

This article as amended Acts 33d Leg. c. 143, rendering municipalities liable for neg
ligently causing death, does not apply to an injury occurring before its passage, although
the injured party died tbereafter. Slate v. City of Ft. Worth (Civ. App.) 193 S. W. 1143.

Subdivision 2 of this article, giving a right of action where death is caused by negli
gence of "another," etc., did not make a municipality liable for negligently causing death
until Acts 33d Leg. c. 143, amended the section to read "another person or corpora
tion." Id.

13. Neg.ligence of owner or landlord of buildingl.-To permit a recovery for a death
caused by negligently employing an elevator operator who had not had 10 days' actual ex

perience under instruction, as required by city ordinance, would not enlarge this article,
subd. 2, giving an action for damages for death caused by the "wrongful act, negligence,
unskillfulness, or default of another." Modern Order of Prretorians v. Nelson (Civ. App.)
162 S. W. 17.

15. Liability for act of agent or employe.-Under this article, authorizing a recovery
for death, damages for death may be recovered from a business corporation only wbere
death was caused by the wrongful act of the corporation itself. American Express Co.
v. Parcareilo (Civ. App.) 162 S. W. 926.

A local agent of an express company, with authority to displace unsuitable animals
and procure temporarily others for driving, beld, in the performance of the duty to re

move an unsuitable animal to exercise a corporate duty, and his negligence is the negli
gence of the company within this article, authortztng a recovery for death caused by
Wrongful act. 1«1.

-
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16. Contributory negligence.-Deceased, who knew that electric light wires were

dangerous, and who saw a wire fall during a storm and burn the grass, and who, after

warning, took hold of it with his hand, was guilty of contributory negligence. Bowman
v. Farmersville Mill & Light Co. (Civ,' App.) 158 S: W. 200.

Since under the express provisions of arttcle 4695, the wrongful act sufficient to form
the basis of recovery for wrongful death, under article 4694, must be such as would, if
death had not ensued, have-entttled the .tnjured party to maintain .an action, .there can

be no recovery for wrongful death proximately resulting from contributory negligence.
Stephenville, N. & S. T. Ry. Co. v. Voss (Civ, App.) 159 S. W. 64.

Defendant held not liable for the death of plaintiff's wire, who fell from a wagon on'

which the personal property of plaintiff was being transported, and on which deceased
was riding in direct violation of the orders of defendant's superintendent; she being a

trespasser. Aguinaga v. Medina Valley Irr. Co. (Civ. App.) 168 S. W. 78.

21. Fellow servant�-Neglige�ce' of.�In an actio'n against a private corporation, not
a common carrier for wrongful death of a servant, brought under subd. 2 of this article,
the question is whether the negligence resulting in death was that of a vice principal.
Modern Order of Preetortaris v. Nelson (Civ. App.) .162 S. w: 17;'

Acts 33d Leg. c. 143 (Vernon's Sayles' Ann. Civ. St. 1914, art. 4694), amending R. C.
S. 1911, art. 4694, did not impliedly repeal article 4695 so as to render an employer liable
for death resulting from the negligence of a fellow servant. Canode v. Sewell (Civ. App.)
172 S. W. 142.

24. Proximate cause of injury.-Where thefruurtes sustained by a shipper of goods,
while riding therewith in a box car, as a result of the road's negligence, were the effi
cient' cause of his death, togathec with injuries subsequently received by him from a fall'
off his wagon, the damages caused by each accident not being separable, the road was

liable for the death. Missouri, K. & T. Ry. Co. of Texas v. Norris (Civ. App.) .184 s. W.

26!.
27. Measure and amount of damages.-The measure of a father's damages for the

death of a minor son was the net value of the son's services during minority, less the
expense of maintaining him during that period. Chicago, R. 1. & G. Ry, Co. v. Loftis
(Civ. App.) 168 S: W. 403.

.

For the wrongful killing of a minor child, parent's damages should not exceed a sum

equal to the value of the services of the child during minority, less an allowance for ex

pense of maintenance and education. Gulf; C. & S. F. Ry. Co. v. Prazak (Civ. App.) 181
S. W. 711.

.

29. Excessive damage's.-See arts. 2022 and 6648.
.

An award of $20,000 for the wrongful death of a husband and father, who at times
earned as much as $60 a week, less expenses, in hauling freight, which earnings were
devoted to the upkeep of his family, consisting of his wife and four minor children, was
.not excessive. Galveston, H. & S. A. Ry. Co, v. Pennington (Civ. App.) 166 S. W. 464.

In an action under the death statute as surviving children of one whose injuries re

sulted in his death, held, that a verdict of $1,000 for each of the adult plaintiffs who were:

themselves earning money was not excessive. Houston & T. C. R. Co. v. Walker (Civ.
App.) 16·7 S. W. 199, judgment reversed (Sup.) 173 S. W. 208, motion to retax costs,
granted (Sup.) 177 s. W.' 954.

A verdict of $10,000 to the widow and a like amount to each of the two minor chil
dren of one killed at defendant's crossing held not excessive. Texas & N. O. R. Co. v:

Cunningham (Civ. App.) 168 S. W. 428.
In an action for death of a person 41 years old, and earning $100 a month, $15,000,

distributed $8,000 to the widow, $5,000 to a minor child, and $2,000 to his mother, held not
so excessive as to show passion and prejudice. Gulf, C. & S. F. Ry. Co. v. Higginbotham
(Civ. App.) 173 S. W. 482.

In an action for death,.a verdict of $8,000, apportioning $4,000 to the widow and' $1,-
000 to each of the four children, was not excessive. Hovey v. Sanders (Civ. App.) 174-
S. W. 1025.

In an action for the death of the plaintiff's son, a verdict of $750 held not so exces
sive as to require reversal. Houston Belt & Terminal Ry, Co. v. Lee (Civ. App.) 185
S. W. 393.

31. Elements of compensation-In general.-Support and care given the wife, and'
education and care given the child, held an element of pecuniary damage in an action
for death of the father. Gulf, C. & S. F. Ry, Co. v. Higginbotham (Civ. App.) 173 S.
W.482.

32. -- Loss of pecuniary benefits.-The pecuniary loss caused by death of a hus
band to his wife and children is not limited by his earning capacity. Southern Traction
Co. v, Hulbert (Civ. App.) 177 S. W. 551.

.34. -- Grief �nd loss. of societ�, c�re, counsel and training.-In determining pe
cumary damages WhICh a mmor sus tams m loss of a parent, jury may consider reason-.
able value of nurture, care, and education child would probably have received from de
ceased parent. Marshall & E. T. Ry. Co. v. Riden (Civ. App.) 194 s. W. 11.63.

35. -- Medical and funeral expenses.-In an action for wrongfully causing death;
there can be no recovery for funeral expenses paid, unless there is proof that the amounts
charged were reasonable. Rishworth v. Moss (Civ. App.) 191 s. W. 843.

39. Oefenses.-An adult sister whom an 11 year old child was vtstttng with the con
sent of their parents has no implied authority to \ give consent for an operation on the
child for which there is no immediate necessity. Rishworth v, Moss (Civ. App.) 191 S�
W.843.

.
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Surgeons cannot rely on the. apparent .authority of the sister .of a child to give her
parents' consent to an operation involving the use of a general ansesthettc.. where there
was no act .on the part of the parents to lead them to believe the sister had such au

thority. Id.

42. Pleadings of plalntiff.-See notes under art. 1827.
Amendment of. complaint under articles 4694, 4695, by alleging as ground for recovery

negligence of fellow servant based on article .6640, 'held not to state new cause of action so

as to bar recovery thereon under two-year statute of limitations (Rev. St. 1911, art. 5687,
par. 7). Ft. Worth Belt Ry. Co. v: .Jones (Civ. App.) 182 s W. 1184.'

.
'

"
.

.

43•. Presumptions, burden of proof and admissibility of evidence.-Under arts. 4694,
4695, there is such privity between the injured servant and his survivors that an admis
sion made by the injured servant is admissible in his survivors: action for wrongful
death. Hovey v. See (Civ. App.) 191 s. W. 606;·. see, also, notes under art. 3687.

. .

44. Weight and sufficiency of evidence.-A father could not recover for the death of
a minor son without proving the probable expense of maintaining him during minority,
as the jury could not properiy find. such expense 'from their own experience and without
evidence.' Chicago, R. L & G. Ry. Co. v. LOftis (Civ. App.) 168 S. W. 403.

Evidence held insufficient to show that two children, who were adults and self-sup-
· porting, suffered any pecuniary injury by reason of their father's death. Houston & T.
·

C. R. Co. v. Walker (Sup.) 173 s. W. 208, reversing judgment (Civ, App.) 167 S. W. 199.
Motion to re tax costs granted ·(Sup.) 177 s. W. 954.

Evidence, in an action by a wife for death of her husband in a collision between two
street railroad cars,' held sufficient to sustain a verdict for $12,000. Southern Traction
Co. v. Hulbert (Civ. App.) 177 S. W. 551.

In an action for the death of plaintiff's minor daughter following an operation by sur-

.geons to' whom she had been. taken by her adult sister, evidence held not sufficient to
warrant the jury in finding that the sister had either express or implied authority to
consent to ·the operation on behalf of the parents. Rishworth v. Moss (Civ. App.) 191 s.
w,. 843.

.

45. -- Proximate c:ause.-Evidence held insufficient to show that the death of
plaintiff's husband was caused by germs or noxious odors thrown off from' a pool of
noisome water and refuse maintained by the defendant railway company. Ft. Worth &
R. G. Ry. Co. v. McMurray (Civ. App.) 173 S. W. 929.

.

In a suit for injuries resulting in death, the plaintiff must show that the injuries
were the proximate' cause of the .dea.th, Texas Traction ·Co. v. Nenney (Civ. App.) 178
S. W. 797.

47. _- Contributory negligence.-Evidence, in an action against an electric light
company. for the dea.th vof plaintiff's decedent by contact with one of its fallen wires, held
to sustain a finding that defendant was not guilty of negligence. Bowman v. Famers
ville Mill & Light Co. (Civ. App.) 158 s. W. 200.

·

In the absence of evidence whether decedent looked or
. listened for train, the pre

sumption was that he did both in the exercise of ordinary care. Hovey v. Sanders (Civ.
-App.) 174 S. W. 1025.

.

.

Where there are no witnesses of an accident whereby a servant is killed, the hap
pening of the accident raises no presumption, of negligence against servant or the mas

ter. Hutcherson v. Amarillo St. Ry, Co. (Civ. App.) 176 s. W. 856.

Art. 4695. [3018] Character of wrongful act.
Cited, Ft. Worth Belt Ry. Co. v. Jones (Civ. App.) 182 S'IW, 1184; Hovey v. See

(Civ. App.) 191 s. W. 606.

Right. of action of person injured.-Since under the express provisions of this article,
the wrongful act sufficient to form the basis of recovery for wrongful death, under arti
cle 4694, must be such as would, if death had not ensued, have entitled the injured party
to maintain an action, there can be no recovery for wrongful death proximately resulting
from contributory negligence. Stephenville, N. & S. T. Ry. Co. v. Voss (Civ. App.) 159
S. W. 64.

A minor child can recover against a surgeon performing an operation on her to which
.her parents did not consent, notwithstanding her own consent, even if only nominal.
damages, and therefore her parents can recover for her death resulting from such oper
ation under this article. Rishworth v. Moss (Civ. App.) 191 S. W. 843.

Repeal.-Acts 33d .Leg. c. 143 (Vernon's Sayles' Ann. Civ. St. 1914, art. 4694), amend
"lng R. C. S. 1911, art. 4694, did not impliedly repeal article 4695 so as to render an em

ployer liable for death resulting from the negligence of a fellow servant. Canode v.
;Sewell (Civ. App.) 172 s. W. 142.

Art. 4698. [3021] For whose benefit action to be brought.
See notes under art. 4699.

Art. 4699. [3022] Who may bring the action.
Relation to arts. 6648-6652.-Arts. 6618-6652, relating to liability for negligence to

r�ilroad employes, held not to change the rule under arts. 4698 and 469'9, giving an ac
bon for wrongful death, and permitting one or more beneficiaries to sue for all, that
the plaintiff might join the other statutory beneficiaries for determination of their
:rights, though alleging that they had vnone, so that in an action by the widow and
minor child for wrongful death of the husband and father there was no error in ren
dering judgment against the parents of the deceased who were not notified that they
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had been made parties to the suit. San Antonio & A. P. Ry. Co. v. Williams (Civ. App.)
158 S. W. 1171.

Plaintiffs.-Under the federal Employers' Liability Act, action for death of an em

ploye from injury received while engaged in interstate commerce, maintainable only by
the personal representative of deceased, must be by his administrator or executor,
though he left no estate, and cannot be by relatives in their individual capacity. st.
Louis Southwestern Ry, Co. v. Brothers (Civ, App.) 165 S. W. 488.

Necessar-y par-ties.-A wife held not a necessary party to an action by her husband
for the death of their minor child, for this article, authorizes an action to be brought by
anyone of the parties entitled for the benefit of the others, and the proceeds are com

munity property, which may be disposed of by the husband. Chicago, R. I. & G. Ry,
Co. v. Oliver (Ctv, App.) 159 S. W. 853.

Where defendant had settled with the wife and children of a deceased, they were not
necessary parties to an action for loss of support by the mother. Industrial Cotton Oil
Co. v. Lial (Civ, App.) 164 S. W'. 40.

Under articles 4698, 4699, as to parties in death action, where surviving wife sues

for her sole benefit, and it appears at the trial that deceased's parents are living, de
fendant is entitled to postponement to have them made parties. San Antonio Portland
Cement Co. v. Gschwender (Civ. App.) 191 S. W. 599. I

Under articles 4698, 4699, as to parties in death action, failure of surviving wife to
join surviving parents of deceased in suit for his death is not excused by knowledge by
defendant of parents' existence. rd.

Author-ity to sue for oth.ers.-Surviving parents of a deceased who are entitled to a

right of action for his wrongful, death cannot complain that, under this article, which
is part of the act providing for actions for wrongful death, the widow has brought an

action for the benefit of all, for they take the right subject to the remedy. Galveston.
H. & S. A. Ry. Co. v. Pennington (Civ. App.) 166 S. W. 464.

Art. 4701. [3024] Suit does not abate by death 0'£ either party.
Death of par"ty to suit.-A judgment in an action for death held subject to vacation

in part on showing of the death of a berieflcia.ry before judgment, without granting new

trial. Gulf, C. & S. F. Ry. Co. v. Higginbotham (C'iv. App.) 173 S. W. 482.
In an action by the widow, child, and mother of a deceased for wrongful death, the

court is not in error in rerusing .a supplemental petition for new trial, based on informa
tion and belief that the mother, awarded damages by the verdict, died before judg
ment. Id.

Art. 4704. [3027] Damages to be apportioned by the jury.
Cited, Houston & T. C. R. Co. v. Gant (Civ. App.) 175 S. W. 745.

Excessive damages.-Verdict of $5,500 for plaintiffs, in an action for the death of
their son, in which a jury, under this article, might allow damages proportionate to the
resulting injury, held excessive, unless a remittitur of $4,400 was filed. Gulf, C. & S.
F. Ry. Co. v. Hicks (Civ. App.) 166 S. W. 1190.
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TITLE 71

INSURANCE

Chap.
1. Incorporation of insurance companies.
2. Life, health and accident insurance

companies.
3. Investment in Texas securities and tax

ation of gross receipts.
4. Assessment or natural premium com

panies.
6. Mutual assessment accident insurance

home companies.
7. Fraternal benefit societies.
8. Fire and marine insurance companies.
9. State insurance commission.

Chap.
10. Mutual fire, lightning, hail, and storm

insurance companies.
12. Mutual companies insuring against loss

by burglary, etc.
13. Fidelity, guaranty and surety com

panies.
14a. Casualty and other insurance com

panies, except fire, marine and life
insurance companies.

15. General provisions.
16, Indemnity contracts.

CHAPTER ONE

Art.
4705. Formation of company.

INCORPORATION OF INSURANCE COMPANIES

Art.
4711. Capital stock shall consist of what.

Article 4705. [3028] Formation of company.
Cited, National Live Stock Ins. Co. v. Gomillion (Civ. App.) 178 S. W. 1050; 179 S.

W. 671.

Consolidation-In general.-Where defenda.nt insurance company was consolidated
with the P. Company, which offered to assume plaintiff's policy, which he refused, the
P. Compariy was not liable to plaintiff for defendant's alleged breach of contract, aris
ing out of such consolidation. Provident Savings Life Assur, Society of New York v.

Ellinger (Civ. App.) 164 S. W. 1024.
Wher-e such consolidation did not oeprive defendant of ability to perform its con

tracts, and it was amply solvent when plaintiff elected to treat his policy as repudiated.
he could not recover damages against the P. Company on the theory that it had ab
sorbed all defendant's .assets. Id.

Stock subscription ag.reement-Liabllity in general.-Where the promoters of an in
surance company took a stock subscription and agreed that the company, if organized.
would loan a cer-tain sum to the stockholder, and the company accepted the contract. it
was liable for refusal to make the loan as agreed. American Home Life Ins. Co. v.

Compere (Civ. App.) 159 S. W. 79.

Art. 4711. [3034] Capital stock shall consist of what.
Cited, Prudential Life Ins. Co. of Texas v. Smyer (Civ. App.) 183 S. W. 825; Com

monwealth Bonding & Casualty Ins. Co. v. Hollfield (Civ. App.) 184 S. W. 776.

Issuing stock- for note and trust deed.-Although this article_ provides that the cap
ital stock of insurance companies may consist of valid first mortgages on realty, an in
sura.nee company cannot, in view of Const. art. 12, § 6, issue stock for note and trust
deed. Prudential Life Ins. Co. of Texas v. Pearson (Civ. App.. ) 188 S. W. 613.

CHAPTER TWO

LIFE, HEALTH AND ACCIDENT INSURANCE COMPANIES
Art.
4724. Terms defined.
4725. Who may incorporate.
4726. Charter to be approved by attorney

general.
4728. Examination of commission before

commencing business.
4733. Laws relating to corporations shall

govern.
.

4734. May invest in what securities.
4735. May hold real estate, etc.

Art.
4737. May reinsure.
4741. Policies shall contain what.
4742. Policies shall not contain what.
4744. Venue of suits on policies.
4746. Losses shall be paid promptly.
4749. Deposit of securities.
4751. Policies shall have indorsed on face.

what.
4759. Form of policy to be filed.
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Article 4724. Terms defined.
Cited, Exline-Reimers Co. v. Lone Star Life Ins. Co. (Civ. App.) 171 S. W. 1060';

.2Etna Accident & Liability Co. v. White (Civ, -AtJP.) 177 S. W. 162.

Art. 4725. Who may incorporate.'
Payment for stock subscribed.-See Prudential Life Ins. Co. of Texas v. Smyer (Civ.

App.) 183 S. W. 825; Commonwealth Bonding & Casualty Ins. Co, v. Hill (Civ, App.)
184 S. W. 247.

Art. 4726. Charter to be approved by. attorney general.jete.
Payment for stock' aubscr-lb ed.e=Art. 1146, relating to issue of corporate stock, is

superseded by this act as 'to insurance companies. General Bonding & Casualty Ins.
co, v. Mosely (Civ. App.)'174 S: W. 1031.

Under Con st. art. 12, § 6, and Acts 31st Leg. c.' 108, giving of notes secured by a.

deed of trust for stock in an insurance company subsequently issued is not payment for
the stock. Id. '

Stock and note, secured by' deed of trust given in payment thereof were void, as

violative of arts. 4725,- 4726, 4728. Prudential Life Ins. Co;' of Texas v. Smyer (Civ.
App.) 183 S, W. 825.

'

Liability for acts of promoter.-Notwithstanding Rev. St. 1895, art. 3096h, a 'corpora
tion held not liable for material ordered by the promoter and delivered to an officer,
where the acts of the corporators and of 1:1).e directors and officers were void. Exlfne
Reimers Co. v. Lone Star Life Ins. Co; (Ctv, App.) '171 S. W. 1060.

Art. 4728. Examination by commissioner before commencing busi
ness.

See Prudential Life Ins. Co. of Texas v. Smyer (Civ. App.) 183 S. W. 825; note un
der art. 4726.

Art. 4733. Laws relating to corporations shall govern.
Requirement as to notice.-Allegation in suit on policy, of life insurance that ben

eficiary complied with a:11 of the provisions of the policy is sufficient allegation in the
absence of special exception that proofs of death were duly furnished, in view of arts.
4733, 5714. Floyd v. Illinois Bankers' Life Ass'n of Monmouth, Ill. (Clv, App.) 19Q S.
W.607.'

' ,

Receiving notes for stock.-Const. art. 12, § 6, and this article, subd. "e," 4733, and
1146, prohibiting the issuance of stock except Ior money received, labor done, or prop
erty received, held not to prevent a life insurance company from contracting to sell an

increase of its capital stock and from taking notes of the subscribers in payment there
for, where the stock was not issued until the notes were fully paid. Cope v. Pitzer (Civ,
App.) 166 S. W. 447.

Art. 4734. May invest in what securities.
Cited, Prudential Ltre Ins. Co. of Texas Y. Smyer (Civ. App.) 183 S. W. 825; Com

monwealth Bonding & Casualty Ins. Co. v. Hollfield (Civ. App.) 184,S. W. 776.

Art. 4735. May hold real estate, etc.
Cited, Exline-Reimers Co'. v. Lone' 'Star Life Ins. Co. (Civ. App.) 171 S. W. 1060.

Art. 4737. May reinsure.
Cited, Exline-Reimers Co. v. Lone Star Life Ins.. Co. (Civ. App.) 171 s. W. 1060.

Art. 4741. Policies shall contain what.
Cited, American Nat. Ins. Co. v. Hawkins ,(Civ. App.) 189' s. W. 330.
Application.-Articles 4741, 4947, 4948, 4951, 4954, held to apply to surety or fidelity

bonds. National Surety Co. v. Murphy-Walker Co. (Civ. App.) 174 S. W. 997.
Arts. 4741 and 4959- apply to contracts of life insurance, despite arts. 4951, 4947, and

4948, and a life policy will not be avoided for i Imma.ter-ial mtsrepreeentattons. Guarantee
Life Ins. Co. v. Evert (Civ. App.) 178 s. W. 643.

Conditions-Validity In general.-This article, requiring life policies to require all
premiums to be paid in advance, and article 4954, prohibiting discrimination as to the
premiums charged, held not to avoid a policy because the company extended credit for,
and received another's obligation as, payment of the first premium. Amarillo Nat. Life
Ins. Co. v. Brown (Civ. App.) 166 S. W. 658.

In a paid-up, policy loan note, an agreement that on nonpayment the amount, of
paid-up insurance guaranteed, should be reduced in the same. proportion, as the debt
bore to the cash surrender value is valid, and in harmony with the poliey indicated hy
this article .. Hartford Life Ins. Co. v. Benson (Civ. App.) 187 S. ,W.' 351.

'
,

--

, Suicide' of insured.-Neither in Vernons Sayles' Ann. Civ. St. '1914, art. 4741,
'stating what a policy shall contain, nor in ar-ticle 4742" specifying what' a policy shall
not contain, is there any intimation that a clause may he inserted in a policy relieving
the insurer of all liability because of the suicide of the insured. Floyd v. Illinois Bank
ers' Life Ass'n of Monmouth, Ill. (Civ. App.) 192 S. W. 607.'"
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Representations and warrantles.-Under a policy 'providing, as required by this ar

ticle, subd. 4, that statements ·in -the application, in the absence of fraud, should be
representations, and not warranties, a statement as to a material matter fraudulently
made would be construed as a' warranty. American Nat. Ins. Co. v. Anderson (Civ.
App.) 179 S.' W. '66. ,

A "warranty" enters Into and forms a, part of the contract itself, defining the limits
of the obligation beyond which no liability arises; a "representation," made before or

at the time of the contract, ,presents the elements on which the risk to be assumed is
to be estimated. Id,

Fraud�__:Where it was not permissible, because of the incontestable clause in a life

policv, to show that the insured committed fraud in obtaining the policy, it was not

permissible to show that the beneficiary participated in such fraud. Southern Union
Life Ins. Go. v. 'White (Civ, App.) 188 S. W. 266.

Under this' article, a life policy 'providing, "This policy shall be incontestable after
it has been-In force one year, providing premiums have been duly paid," was not con

testable four years after it was issued, on the ground that it was obtained by fraudulent
representations of the insured. as to .his health and use of alcoholic drinks. Id.

Art. 4742. Policies shall not contain what.
Cited, Guarantee Life Ins. Co. v. Evert (Civ. App.)'178·S. W. 643.

Constitutlopality.-Subdivision 3 is not violative of either state or federal Constitu-
tion. American Nat. Ins. Co. v. Hawkins (Civ. App.) 189 S. W. 330.

Suicide of insured in general.-Under this article suicide of the insured cannot be set
up as a complete bar to an action on the policy. Floyd v. Illinois Bankers' Life Ass'n of
Monmouth, Ill. (Civ, App.) 192 S. W.,607.

Under this article which permits the insurer to pay a less sum if the insured dies
by his own hand, it is not. necessary that the policy state specifically what sum will be
paid in, such, case. ru.:

A clause in a life insurance policy limiting payment if insured's death occurs by his
own hand to the amount of mortuary contributions made is no defense to recovery of the
full face of the policy, where the amount of mortuary contribution in no way appears. Id.

Neither in art. 4741, nor in this article is there any intimation that a clause may be
inserted in a policy relieving the insurer of all liability because of the suicide of the in
sured. Id.: and notes under art. 4741.

Invalid provlalons-c-ln general.-Under this article a provision that if insured should
die from heart disease- within one year from its date liability would be limited to one

fourth of principal sum named, held not enforceable and to present no defense to claim
for full amount. First Texas State. Ins. Co. v. Bell (Civ. App.) 184 s. W. 277.

Under subd. 3, clause of life policy, following schedule stating amount of insurance,
which provided that half only should be payable if death occurred within six months, held
void. American Nat. Ins. Co. v. Hawkins (Clv, App.) 189 S. W. 330.

Art. 4744. Venue of suits on policies.
Venue.-See art. 1830 and notes.
Under article 1830, subd. 30, and this article, a suit on an accident certificate held

maintainable in the county where the insured died, though the certificate and the com

parry's by-laws provided that all suits should De instituted in Dallas county, Tex. Inter
national Travelers' Ass'n v. Branum (Civ. App.) 169 S. W. 389.

Art. 4746. Losses shall be paid promptly.
CO'nstitutIO'nality.-The statute providing for damages and attorney's fees for refusal

to pay an insurance policy within the time specified in the statute, if liability thereon be
established, is constitutional. Amarillo Nat. Life Ins. Co. v. Brown (Civ. App.) 166 s. W.
658. '

Appllcat.lon to' accident Insurance company.e--A casualty insurance company, carrying
on business on the assessment or annual premium plan, under Rev. St. tit. 71, is not
exempt from penalties prescribed by this article, since article 4957 only exempts it from
the provisions of chapter 15. International Travelers' Ass'n v. Branum (Civ. App.) 169
s. W. 389.

In action on accident and health policy, brought after time provided by statute for
payment, where jury found for plaintiff, award of statutory penalty and reasonable
attorney's fee is proper. First Texas State Ins. Co. v: Burwick (Civ. App.) 193 S. W. 165.

Appllcatton ,to' insurance of live stock.i--Penaltv and attorney's fees provided by this
article, held properly allowed in a suit on a policy insuring live stock.- National Live
Stock Ins. Co. v. Gomillion- (Civ. App.) 178 S. W. 1050, rehearing denied 179 S. W. 671.

Application to' burglary insurance.-The provision' of this, article authorizing a re
covery of 12 per cent. as damages and attorneys' fees held not to apply to an action on a
burglary insurance policy. .lEtna Accident & Liability Co. v, White (Civ. App.) 177 S.
W. 162.

Liability-In general.-Where the beneficiar-y under. a policy of life insurance, after
death of the insured, demanded the amount of the, policy, and refused the amount of
fered by the insurer, and began suit for and recovered the amount of the policy, she
was entltled to attorney's fees. First Texas f;ltate Ins. Co. v. Jiminez (Civ. App.) 163 S.
W.656.

" .' .

Where insured, while insane, surrendered his policies of life insurance, and his' per
sonal representatives after his death notified the insurer of their election' to rescind such
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surrender, insurer having refused to pay the policies within 30 days after such notice and
demand became liable under this article for damages and attorney's fees. New York
Life Ins. Co. v. Hagler (Civ. App.) 169 S. W. 1064.

Where an insurance company fails to pay a loss within 30 days after a proper demand
and proofs of death, it becomes liable for the penalty and attorney's fee prescribed by
this article, though its omission was not willful, but in good faith. National Life Ass'n
v. Parsons (Civ. App.) 170 S. W. 1038.

'

Under this article, insurance company, which failed to pay beneficiary under $450
policy, after her demand for payment of $2Z5, 'represented by insurer's division superin
tendent to be all that was due, held liable in damages of 12 per cent. of the face amount
of policy, which was in fact the amount. American Nat. Ins. Co. v. Hawkins (Civ. App.)
189 s. W. 330.

Where the beneficiary, under an accident insurance policy, made demand for the
amount due, which was refused, and thereafter made a settlement which was set aside
for fraud, the court in an action on the policy can allow the beneficiary attorney's fees.
North American Accident Ins. Co v. Miller (Civ. App.) 193 S. W. 750.

Demand.-In an action on a life policy, where demand for the payment of loss was

not made 30 days before filing of original petition, but ali amended petition, alleging such
demand was filed more than 30 days after the demand, plaintiff could recover the 12
per cent. statutory penalty and attorney's fees. Southern Union Life Ins. Co. v. White
(Civ. App.) 188 S. W. 266.

Under this article held, that demand can be made upon any agent of company au

thorized to act in premises. American Nat. Ins. Co. v. Hollingsworth (Civ. App.) 189 S.
W.792.

Under this article proper demand on insurance company for payment of loss is a

prerequisite to demand for penalty and attorney's fees, and proof of loss and filing suit
is not sufficient.· -Id.

The demand by the beneficiary for payment of a disputed claim on a policy of life
insurance, sufficient to entitle him to recover 12 per cent. damages and attorney's fee, may
be made after bringing action on the policy and be shown by amendment. Illinois
Bankers' Life Ass'n v. Dodson (Civ, App.) 189 S. W. 992.

The demand by the beneficiary for payment of a disputed claim on a life policy
sufficient to entitle him to recover 12 per cent. damages and attorney's fee may be made
after bringing action on the policy. Id.

Interest.-On a petition claiming indemnity specified in a policy, and an attorney's
fee, and the 12 per cent. damages allowed by this article, recovery of interest held prop
-erly denied. American Nat. Ins. Co. v. Fulghum (Civ. App.) 177 S. W. 1008.

Effect of filing interpleader.-Where life insurance company in good faith is in doubt
as to whom policy should be paid, on account of conflicting claims, and places its re

fusal to pay on that ground, company has right to interpleader, and if it proceeds
promptly to make known its decision, it is not liable for penalties under Rev. St. 1911,
art. 4746. New York Life Ins. Co. v. Veith (Civ. App.) 192 S. W. 605.

Where life insurance company refused to pay policies to insured's wife on ground
she had murdered him, maintaining its position for a year before filing interpleader in
which it admitted liability, it was liable, under this article, for penalty of 12 per cent.
for failure to pay policies within 30 days after demand. Id.

Evidence-Weight and sufficiency.-In action on health and accident insurance policy,
evidence held to support a verdict for $106 as attorney's fees under this article. Com
monwealth Bonding & Casualty Ins. Co. v. Wright (Civ. App.) 171 S. W. 1043.

-- Admissibility.-In action on accident policy, letters written insurer by plaintiff's
attorney held admissible as a basis for the recovery of attorney's fees and the statutory
damages for failure to pay. -Commonwealth Bonding & Casualty Co. v. Hendricks (Civ.
App.) 168 S. W. 1007.

In determining whether a life insurance company was liable for the statutory pen
alty for failing to make payment within a specified time after the filing of proofs of
death, only such proofs as were submitted to the insurer could be considered. National
Life Ass'n v. Parsons (Civ. App.) 170 S. W. 1038.

On issue of attorney's fees allowed by this article, upon failure of insurance company
to pay loss after demand, in absence of proof of services performed by attorneys, held
improper, in interrogating expert witnesses, to recite what was done by counsel in prep
aration of case. American Nat. Ins. Co. v. Hollingsworth (Civ. App.) 189 S. W. 792.

Verdict and judgment.-In action on insurance policy verdict for specified amount.
"with 12 per cent. interest," held to justify juqgment for 12 per cent. damages for delay.
under this article. Commonwealth Bonding & Casualty Ins. Co. v. Wright (Civ. App.)
171 S. W. 1043.

Excessive damages.-Where, in a suit to set aside the surrender of life insurance
policies, and to recover thereon, it was finally held that plaintiffs were entitled to recover

$19,876.23, together with a penalty and attorney's fees, a verdict fixing such fees at
�5,000 was not excessive. New York Life Ins. Co. v. Hagler (Civ. App.) 169 S. W. 1064.

Art. 4749. Deposit of securities.
Situs of property for purpose of taxation.-Prior to enactment of Acts 31st Leg. c.

108, making personal property of a home insurance company taxable at the company's
home office, where notes, securities in which insurance company's capital was invested,
were deposited with state Treasurer as permitted by Acts 30th Leg. c. 170, to enable the
company to obtain better financial standing held, their situs was in Austin, and they were
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taxable there, under Const. art. 8, § 11, and Rev. St. arts. 7505, 7510. Guaranty Life Ins.

Co. of Houston v. City of Austin (Sup.) 190 S. W. 189.

Art. 4751. Policies shall have indorsed on face, etc.
Misstatement In applicatlon.-See notes under art. 4947.

Art. 4759. Form of policies to be filed.
Cited, American Nat. Ins. Co. v. Hawkins (Civ, App.) 189 S. W. 330.

CHAPTER THREE-

INVESTMENT IN TEXAS SE-CURITIES AND TAXATION OF
GROSS RECEIPTS

Article 4775. Investment in Texas securities.
Situs of property for purpose of taxation.-See notes under art. 4749.

.

See Guaranty Life Ins. Co. of Houston v. City of Austin (Sup.) 190 S. W. 189; note
under art. 4749.

CHAPTER FOUR

ASSESSMENT OR NATURAL PREMIUM COMPANIES

Articles 4791-4793.
Cited, National Life Ass'n v. Parsons (Civ. App.) 170 S: W. 1038.

CHAPTER FIVE

MUTUAL ASSESSMENT ACCIDENT INSURANCE HOME
COMPANIES

Art.
4800. Notice of by-laws, how given.
4804. Certificate of membership; reserve

fund; admission .fee; expense fund.

Art.
4807. Policy shall specify what; liability

on.

4808a.. Insurance against disability from
sickness or disease; funeral benefit.

Article 4800. Notice of by-laws, how given.
Sufficiency of notice--In general.-A notice to members of a mutual assessment ac

cident association that amendments to the by-laws would be considered at the next reg
ular meeting of the board of directors, Saturday, December 9th. is insufficient under this
article, requiring the notice to specify the time and place of consideration. Hackler v.
International Travelers' Ass'n (Civ. App.) 165 S. W. 44-

-- Who may questlon.-Where the notice that amendments to the by-laws of a
mutual assessment accident association would be acted upon was defective because not
speCifying the place of meeting, it is immaterial that a member, asserting the invalidity
of the amendment as to him, knew the location of the home office of the association at
which place the meeting actually was held. Hackler v. International Travelers' Ass'n (Civ.
App.) 165 S. W. 44.

Art. 4804. Certificate of membership; reserve fund; admission fee;
expense fund.-Each certificate of membership, policy or other contract
of insurance issued by such company shall bear on its face in red let
ters the iollowing words: "The payment of the benefit herein provided
for is conditioned upon its being collected by this company from assess

ments and other sources as provided in its by-laws"; provided, that noth
ing in this chapter shall be construed to prevent the creation of a reserve

fund by any such .organization, which fund, or its accretions, or both,
are to be used only for the payment of losses or benefits, as provided in
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the by-laws of such corporation; provided, further, that such corpora
tion may charge a membership or admission fee of not exceeding three
dollars upon each policy issued, the proceeds of which may be placed in
the expense fund, and that at least sixty per cent of all amounts realized
from any other sources shall be used only for the payment of losses
or benefits as they occur, or the balance thereof remaining after paying
such losses or benefits transferred to such reserve fund; provided, fur
ther, that such membership fee may also apply as a payment or credit
upon the initial assessment or premium, if the by-laws of the corporation
so provide. [Acts 1905, p� 311, § 9; 'Act April 5, 1915, ch. 149, § 1.]

,

Explanatory.-The act amends art. 4804, and adds art. 4808a. It became a law April,
5, 1915.

Art. 4807. Policy shall specify what; liability on.

HI-egal defenses" defined.-Under this article, the term "legal defenses" means those
which defeat a recovery. International Travelers' Ass'n v. Branum (Civ. App.) 169 S.
W. 389.

Amount to be paid.-Under this article, providing that an accident insurance corpo
ration shall be liable for the' payment of the amount specifled in full, etc., such amount
is the amd'unt specified in the certificate, which is promised to be paid onThe happening
of the contingency insured against; 'and hence the insurer may not limit such amount
by any by-law: -International Travelers' Ass'n v. Branum (Civ. App.) 169 S. W. 389.

Limiting amount of recovery.-A by-law of an accident insurance association, limiting
the recovery to $500 for death resulting from apoplexy caused by accident, held unavailable
to limit the amount recoverable for apoplexy resulting from accident, under a certificate
providing for 'the payment of $5,000 in case of death, and not referring to the by-law.
International Travelers' Assn v. Branum (Civ, App.) 169 S. W. 38'9.

Art. 4808a. Insurance against disability from sickness or disease;
funeral benefits.-Any corporation now existing or hereafter organized
under the provisions of this chapter for the purpose of transacting the
business of a mutual assessment accident insurance company shall have
and is hereby vested with the authority under its corporate powers to

engage in the business, on the assessment plan, as defined in this chap
ter, of insuring against disability resulting from sickness or disease, and
to pay to the beneficiaries of its deceased members a funeral benefit
which shall not exceed the sum of one hundred ($100) dollars in event
of death of any member resulting from sickness or disease. Provided,
however, that in enforcing compliance with the requirements of Article
4796, applications for insurance against disability or death resulting from
sickness or disease shall not be taken into consideration. [Act April 5,
1915, ch. 149, § 2.]

See note under art. 4804.

CHAPTER SEVEN

FRATERNAL BENEFIT SOCIETIES
Art.
4827. Fraternal benefit societies defined.
4830. Exemptions.
4831. Benefits.
4831a. Benefits to members for death of chil

dren; branches for such purpose;
scale of benefits.

'

4831b. Medical examination; amount of
business; contributions; waiver in
case of surplus.

4831c; Reserve; cancellation and exchange
,

of certificates; rights as to new

certificate.
4831d. Separate financial statements, re

ports, etc.
4831e. Payments to expense or general fund.
4831f. Continuation of children's certificates

on death of parent or member.

Art.
4832. Beneficiaries.
4832a. Religious, eleemosynary, or educa

tional associations' may be named
as beneficiaries.

4834. Certificate.
4835. Funds.
4839. Organization.
4841. Mergers and transfers.
4844. Power of attorney and service of

process.
4847. Waiver of the provisions of the laws

-Separate jurisdiction.
4848a. Benefit not attachable.
4849. Constitution and laws-Amendments.
4850. Annual reports.
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Article 4827. Fraternal benefit societies defined.
Cited, Sovereign Camp of Woodmen of the World v. Robinson (Civ. App.) 187 S. W..

215.
Laws 1901, ch. 86; 1903, ch. 113; and 1905, ch. 106, cited, Green v. Grand United

Order of Odd Fellows, 106 Tex. 225, 163 S. W. 1071.

Art. 4830. Exemptions.
Cited, Loesch v. Supreme Tribe of Ben Hur (Civ. App.) 190 S. W. 506.

Art. 4831. Benefits.
Optional benefits.-Under the constitution of a brotherhood enumerating disabilities

giving a member right of recovery on his beneficiary certificate, and providing that claim
for any other dis-abilrty is addressed merely to the benevolence of the brotherhood, such
other claim, being rejected, gives no right of recovery. Rieden v. Brotherhood of Rail
road Trainmen (Civ. App.) 184 S. W. 689.

Art. 4831a. Benefits to. members for death of children; branches
for such purpose; scale of benefits.-Any Fraternal Benefit Society au-.
thorized to do business in this State and operating on the lodge plan,
may provide in its constitution and by-laws, in addition to other benefits

provided for therein, for the payment of death or annuity benefits upon
the lives of children between the ages of two and eighteen years at next

birthday, for whose support and maintenance a number of such Society
is responsible. Any such Society may at its option organize and operate
branches for such children and membership in local lodges and initiation
therein shall not be required of such children, nor shall they have any
voice in the management of the Society. The total benefits payable as

above provided shall in no case exceed the following amounts at ages
at next birthday at time of death, respectively as follows:
Between' the Between the

ages of amount ages of

2 an d 3 $34 8 and 9
3 and 4 40 9 and 10
4 and 5 48 10 and 11
5 and 6 58 11 and 12
6 and 7 140 12 and 13
7 and 8 160 13 and 16

16 and 18

amount

$200.00
240.00
300.00
380.00
460.00
520.00
600.00

[Act April 4, 1917, ch. 192, § 1.]
Took effect 90 days after March, '21, 1917, date of adjournment.

Art. 4831 b� Medical examination; amount of business; contribu
tions; waiver in case of surplus.-N0 benefit certificates as to any child
shall take effect untilafter medical examination or inspection by a licens
ed medical practitioner, in accordance with the laws of the Society, nor

shall any such benefits certificate be issued unless the Society shall si
multaneously put in force or have in force at time of issue of said certifi
cate at least five hundred such certificates, on each of which at least one

assessment has been paid, nor where the number of lives represented
by like certificates falls below five hundred. The death benefit contribu
tions to be made upon such certificate shall be based upon the "Standard
Industrial Mortality Table" or the "English Life Number Six" and a
rate of interest not great�r than 4 per cent per annum, or upon a higher
standard; provided that contributions may be waived or returns may be
made from any surplus held in excess of reserve and other liabilities, as

provided in the by-laws, and provided further that extra contributions
shall be made i-f the reserves hereafter provided for become impaired.
[Id.,§2.]

.

Art. 4831c. Reserve; cancellation and exchange of certificates;
nghts as to new certificate.-Any Society entering into such insurance
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agreement shall maintain on all such contracts the resetv: required by
the standard of mortality and interest adopted by the society for corn

puting contributions, as provided in Section 2 [Art. 4831b], and the funds

representing the benefit contributions and all accretions thereon shall be

kept as separate and distinct funds, independent of the other funds of the

society, and shall not be liable for nor used for the payment of the debts
and obligations of the society other than the benefits herein authorized;
provided, that a society may provide that when a child reaches the mini
inurn age for initiation into membership in such society, any benefit cer

tificate issued hereunder may be surrendered for cancellation and ex

changed. for any other form of certificate issued by the society, provided
that such surrender will not reduce the number of lives insured in the
branch below five hundred, and upon the issuance of such new certificate
any reserve upon the original certificate herein provided for shall be
transferred to credit of the new certificate. Neither the person who orig
inally made application for benefits on account of such child, nor the ben

eficiary named in such original certificate, nor the person who paid the
contribution, shall have any vested right in such new certificate, the free
nomination of a beneficiary under the new certificate being left to the
child so admitted to benefit membership. [Id., § 3.]

Art. 4831d. Separate financial statements, reports, etc.-An entirely
separate financial statement of the business transactions and of assets
and liabilities arising therefrom shall be made in its annual report to the
Commissioner of Insurance and Banking by any Society availing itself
of the provisions hereof. The separation of assets, funds and liabilities
required hereby shall not be terminated, rescinded or modified, nor shall
the funds be diverted for any use other than as specified in Section 3, as

long as any certificates issued hereunder remain in force, and this re

quirement shall be recognized and enforced in any liquidation, reinsur
ance, merger, or other change in the condition of the status of the so-

ciety. [Id., § 4.]
.

Art. 4831e. Payments to expense or general fund.-Any society
shall have the right to provide in its laws and the certificate issued here
under for specified payments on account of the expense or general fund,
which payments shall or shall not be mingled with the general fund of
the society as its constitution and by-laws may provide. [Id., § 5.]

Art. 4831£. Continuation of childrens' certificates on death of parent
or member.-In the event of the termination of membership in the socie
ty by the person responsible for the support of any child, on whose ac

count. a certificate may have been issued. as provided herein, the certifi
cate may be continued for the benefit of the estate of the child, provided,
the contributions are continued, or for the benefit of any other person r�

sponsible for the support and maintenance of such child, who shall as

sume the payment of the required contributions. [Id., § 6.]
Art. 4832. Beneficiaries.
Beneficiaries In general.-Acts 26th Leg. c. 115, § 1, construed in connection with

section 5, subds. 1, 23, 24, merely names the classes from which a member of a benefit
society may select the beneficiary and does not require distribution to such classes in the
order in which they are named, irrespective of the member's designation. Green v. Grand
United Order of Odd Fellows (Civ. App.) 163 S. W. 1068, certified questions answered by
Supreme Court, 106 Tex. 225, 163 S. W. 1071.

Acts 26th Leg.. c. 115, § ·1, held not to deny to member of fraternal beneficiary as

sociation the right to designate a beneficiary within the classes mentioned, especially in
view of section 11, exemping such benefits from liability for the debts of "any beneficiary
named in such certificate." Green v. Grand United Order of Odd Fellows, 106 Tex. 225,
163 S. W. 1071, answering certified questions (Civ. App.) 163 S. W. 1068.

.

Where defendant issued a benefit certificate insuring the life of deceased in ravor of .
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her husband, and they were divorced, he was not a necessary or indispensable party in
a suit by her children on the certificate. United Benevolent Ass'n of Texas v. Lawson
(Civ. App.) 166 S. W. 713.

"Adopted children," as used in a law of a beneficial association authorizing the
making of adopted children beneficiaries, held to include the foster mother of the in
sured, whom he had legally adopted as his heir. Mellville v. Wickham (Civ. App.) 169 S.
W. 1123.

The word "children," as used in this article, held to designate the relationship and
not the age of the beneficiary, and to include ,the foster mother of the insured, whom he
adopted as his legal heir. Id.

Where insured adopted M. as his legal heir, she being thereby rendered competent
to take under a benefit certificate in accordance with this article, an agreement that the
certificate should be made payable to W., and that she on collecting it should pay the
money to M., was valid and enforceable. Id.

Under the constitution of a fraternal insurance society, authorizing the designation
of a member'S legal representatives as beneficiaries, nieces and nephews will be treated
as legal representatives. Wright v. Grand Lodge K. P., Colored (Civ. App.) 173 S. W.
270.

Under this article, nephews a.nd nieces may be designated as beneficiaries of fraternal
insurance certificates. Id.

Under a mutual benefit association, policy designating one as beneficiary by name,
followed by the words, "bearing relationship of husband," and expressly subject to the
association constitution and laws, limiting beneficiaries to husband or wife or certain
relatives, a divorced husband cannot take as beneficiary. Lawson v. United Benev.
Ass'n (Civ. App.) 185 S. W. 976. ,

Where a mutual benefit policy, limiting beneficiaries to husband and wife and rela
tives, was payable to a husband, who was later divorced, no right to recover on the
policy 'Was given him by the will of his former wife in his favor. Id.

A divorced husband has no insurable interest in the life of his former wife. Id.
In a suit on a certificate, failure to make plaintiff's father, originally named as a

beneficiary, and through whom she claimed by assignment by his heirs, a party, held not
error where it appeared that he was dead. Modern Woodmen of America v. Yanowsky
(Civ. App.) 187 S. W. 728.

Under this article, and constitution and by-laws of defendant, where no benefit
certificate had ever been issued to deceased either before or after marriage, held, that
payment of death benefits should be made to her husband, and plaintiff whom she had
intended to make a beneficiary had no claim. Carr v. Grand Lodge United Brothers of
Friendship of Texas (Civ. App.) 189 S. W. 510.

.

Where beneficiary under mutual. benefit insurance policy died, insured's failure to
name another beneficiary held not to cause amount of policy to revert to the order
where insured left children surviving him. International Brotherhood of Maintenance
of Way Employes v. Duncan (Civ. App.) 194 S. W. 956.

Oral appointment of beneficiaries.-Where the constitution and by-laws of defendant
fraternal insurance association provide for the appointment of beneficiaries by issuance
of certificate, oral statements and declarations of insured as to who would receive ben
efit, held not to constitute a legal designation. Carr v. Grand Lodge United Brothers of
Friendship of Texas (Civ. App.) 189 S. W. 510.

In an action on a policy of fraternal benefit Insurance, where it was undisputed' that
no certificate had been issued naming plaintiff beneficiary, evidence held inrufficient to
support a finding that plaintiff was named as beneficiary in obligation when deceased
joined the lodge. Id.

Change of berieficiary.-In the absence of· any statutory provision to that effect,
where the father and mother of a member of a benefit society were designated as bene
flclar-ies, his subsequent marriage did not change the beneficiary. Green v. Grand United
Order of Odd Fellows (Civ. App.) 163 S. W. 1068, certified questions answered by Supreme
Court, 106 Tex. 225, 163 S. W. 1071.

Evidence-In general.-Under this article, evidence that deceased, when asked by
witness to ph his July asseesment, said that he would not keep it up, or did not want
to keep' it up, held admissible against the beneficiary. Cole v. Knights of Maccabees of
the World (Civ. App.) 188 S. W. 699.

Art. 4832a. Religious, eleemosynary, or educational associations
may be named as beneficiaries.-That Fraternal Benefit Societies, here
tofore -or hereafter incorporated by the State of Texas or licensed to do
business therein, shall be authorized to provide in their constitutions, by
laws or fundamental laws for the issuance of benefit Certificates to their
members, wherein any association, Society or Corporation, organized
and operated for Religious, eleemosynary or educational purposes may
be named as beneficiary. [Act March 30,1917, ch. 162, § 1.]

Took effect 90 days after March 21, �917, date of adjournment.

An. 4834. Certificate.
See notes to art. 4947.

Application.-Acti:; 31st Leg. (1st Extra Sess.) c. 36, declaring untrue statements in
an application for membership in a fraternal beneficiary association shall not prevent re-
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covery on the benefit certificate unless shown to be material, does not goveen a certifi
cate on a member reinstated before the act took effect. Supreme Ruling of Fraternal

Mystic Circle v. Hansen (ClV. App.) 161 S. W. 54.
A by-law of a beneficial associatton changing rights of one becoming permanently

disabled, not indicating contrary intention, does not apply to one previously a mem

ber. Smith v. Qur United Brotherhood (Civ. App.) 191 S. W. 199.
Act May 1, 1909 (Acts 31st Leg. [1st Ex. Sess.J c. 36) § 8, declaring members of

beneficial associations bound by changes in by-laws after becoming mernbers held not to
apply to one, intended to apply only to those subsequently becoming members. Id.

Construction in general.-"Material to the It'isk," as used in this article, means any
fact concerning the health, condition, or physical his-tory of the applicant which would
naturally have influenced the insurer in determining whether to issue the certificate .

. Modern Brotherhood of America v . .Jordan (Civ. App.) 167 S. W. 794.
The ordinary rules governing construction of contracts would apply to construction

of a contract of benefit insurance unless changed or abrogated by statute. Loesch v.

Supreme Tribe of Ben Hur (Civ. App.) 190 S. W. 506.
Where questionable language arises in cons tttutron and by-laws of insurance asso

ciation, repugnancy will be construed to benefit of insured. Home Benefit Ass'n of Ange
lina County v. Jordan (Civ. App.) 191 s. W. 725.

-Asstqnrnent of certificate.-Where beneficiary in a fraternal benefit policy assigned
in wrfttng all his' rights under policy, the assignee was vested with both legal and eq
uitable title, and he alone could sue. American Ins'. Union v. Allen (Civ. App.) 192 S.
W. 1087.

For-fe it ur'e of certificate of membership.-Member of fraternal benefit association,
summarily suspended by local lodge, held not to forfeit endowment right thereby, where
laws of association provided procedure with notice and hearing for suspension of mem

bers. Grand Court of Texas Independent Order of Calarrthe v . .Johns (Civ. App.) 181
S. W. 869.

Under by-laws of a mutual benefit insurance association, held that no affirmative ac

tion or notice to assured of forfeiture on part of association was necessary to forfeit the
certificate. Cole v. Knights of Maccabees of the World (Civ. App.) 188 S. W. 699.

-'- Nonpayment of dues or assessmente.-c.A provision in the by-laws of a lodge
that, on a member's failure to pay his dues, the lodge "shall suspend him," rendered
him subject to suspension, but did not, on his failure to pay, ipso facto suspend him,
without any action of the lodge. Grand Lodge, F. & A. M. of Texas, v. Dillard (Clv.
App.) 162 S. W. 1173.

On forfeiture of a benefit certificate for default in payment of an assessment and
suspension of members, held that beneficiaries could not recover where the member died
during such suspension. Tabor v. Modern Woodmen of America (Civ. App.) 163 s. W.
324.

Benefit certificate held forfeited by default in payment of assessment, and that legal
representatives of deceased were not allowed 60 days after such forfeiture to reinstate
the policy by payment of such assessment after deceased's death. Id.

Where a member at large of a fraternal order paid dues and assessments to a third
person, who remitted them to the supreme officers, who received them without ob
jections, and the officers did not instruct the member not to make payments to such per
son, and the member continued to do so until her death, and such person did not remit
them all, a recovery on the certificate could not be defeated on the ground that dues and
assessments had not been paid. Supreme Hive of Ladies of Maccabees of the World v.

Owens (C'iv. App.) 167 S. W. 233.
Beneficiary of member in fraternal association held entitled to funeral benefits, not

withstanding the member was in arrears to the general society, and also in arrears in

payment of dues to the local society. Grayson v. Grand Temple and Tabernacle in State
of Texas of Knights and Daughters of Tabor of the International Order of Twelve (Civ.
App.) 171 s. W. 489.

Under this article, a death benefit cannot be recovered where the member was in
default in his assessments, and the certificate provided that no benefit coulds be recovered
in such event. Id.

Collecting officer in arrears to local lodge of mutual benefit society held not to ror
feit policy under his obligation to not knowingly wrong or def'ra.ud the lodge. Knights
of the Maccabees of the World v. Parsons' (Civ. App.) 179 S. W. 78, judgment reversed
(Sup.) 182 s. W. 672.

Member of fraternal association having until .January 30th to pay endowment dues,
and who died on February 29th without paying, held not in arrears under provision for
feiting endowment right for being in arrears one month. Grand Court of 'Texas Inde
pendent Order of Calanthe v . .Johns (Civ. App.) 181 S. W. 869.

Where benefit association's laws provided forfeiture of funeral benefits of member in
arrears for different assessments to amount of three months' dues, held, that forfeiture
thereunder could be only for arrears in all such assessments for three months. Id.

In an action on a benefit policy, where a by-law provided that a member failing to
pay his monthly rate within the month, shall be suspended without notice, held that
obscurity in other by-laws plea.c'ed would have no bearing upon issue of failure to pay
monthly rate. Cole v. Knights of Maccabees of the World (Civ. App.) 188 S. W. 699.

Where constitution of mutual benefit association, which levied assessments only up
on death of members, required secretary' to notify by postal card all members liable, and
insured failed to receive postal card mailed by secretary, notifying him of an assess

ment, such failure excused his failure to pay the assessment. Home Benefit Ass'n of
Angelina County v• .Jordan (Civ. App.) 191 S. W. 725.
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-- False statements In application or examinatlon.-An application for reinstate
ment in a fraternal mutual benefit association held a warranty that the member had had
none of the diseases mentioned in the original application after the certificate was issued.
Supreme Ruling of Fraternal Mystic Circle v. Hensen (Civ. App.) 161 S. W. 54.

False statements that one had never had dysentery OT any disease of the genital
organs or undergone a surgical operation are material to the risk, within Acts 31st
Leg. (1st Extra Sess.) c. 36. Id.

In the absence of a statute limiting the effect of a breach of warranty, on which
one is reinstated to membership in a fraternal mutual benefit association which has is
sued a benefit certificate on his life, that he has not had certain diseases, the breach
works a forfeiture of the contract. Id.

Whe-re it appea.red that insured had only been given electric treatments for a stiff
back, a dental that he had been treated by a physician for any disease within five years
held not a representation material to the risk within this article. National Council of
the Knights and Ladies of Security v. Sealey (Civ. App.) 162 S. W. 455.

Proof that decedent had been attended by a physician at a natural childbirth held
not to show that her negative answer to a question, "Have you consulted or been at
tended by a physician during the past five years?" was false. Ladies of Maccabees of the
World v. Kendrick (Civ. App.) 165 S. W. 110.

A negative answer to a question asked insured, "Have you ever had a surgical op
eration performed or received treatment in a hospital, sanitar.ium, retreat, or any public
or private institution for the treatment of physical or mental disease?" was not made
false by proof that insured had been operated on by a physician by surgical instruments
at her home. Id.

A comma will not be supplied by construction after the word "performed" in order
to make false a negative answer to a question asked insured, "Have you ever had a

surgical operation performed or received treatment in a hospital * or any public
or private instttutton fOT the treatment of * ... ... disease?" where the proof showed
that insured had been operated on at her home. ld.

False sta.ternents by the applicant for mutual benefit insurance as to the condition of
her health held, under the provisions of the application and certificate, to have been war

ranties and to preclude recovery by the beneficiary. The Homesteaders v. Briggs (Civ.
-")PP.) 166 S. W. 95.

The act of a medical examiner in writing false answers in the application for a

policy to be issued by a fraternal insurer held not to estop the Insurer from relying on

the falsity of such representation to avoid the insurance. Sovereign Camp Woodmen of
the World v. Lillard (Civ. App.) 174 S. W. 619.

Where tlie application to a fraternal insurer contained a provision whereby the ap
plicant warranted that all representations were true, false representations as to his use

of intoxicants and previous medical history will avoid the certificate, where they were

such that it would not have been issued had the truth been told. Id.
It is the duty of one applying for a policy. to- be issued by a fraternal insurer, to

read over the answers written in the application berore signing, and, in case of failure to
read over such application, the applicant is bound by the answers as written. Id.

As statements of family history in an application for fraternal insurance cannot be
held to be war'rantles, such statements, when believed to be true, would not necessarily
vitiate a certificate, warranting truth of applicant's answers. Loesch v. Supreme Tribe of
Ben Hur (Civ. App.) 190 S. W. 506.

In view of the provistons of constitution of defendant fraternal society, held that
warranties in relatton to family history in application for certificate were intended to
protect society only against misrepresentations of facts material to risk. Id.

That an applicant. for a certificate of benefit insurance stated in appltca.tion that she
had one sister dead would put on notice as to cause of deceased sister's death. Id.

Application for fraternal insurance showing applicant's age to be under 45 years
would be binding on beneficiary as representation of material fact. Collins v. United
Brothers of Friendship and Sisters of the Myster ious Ten (Civ. App.) 192 S. W. 800.

-- Waiver.-A mutual benefit insurance association by receiving money on dues
and assessments, subsequent to their due date, waived the forfeiture clause of the pol
icy. International Brotherhood of Maintenance of Way Employes v. Duncan (Civ. App.)
194 S. W. 956.

-- Evidence.-Evidence held not to show that a false statement made by insured
in her application that she had never had malaria was material to the risk. Modern
.Brotherhood of America v. Jordan (Civ. App.) 167 S. W. 794.

Evidence held to warrant a conclusion that Insur-ed by his intemperate habits was
not a proper subject for relief in the matter of carrying sick or indigent members, and,
in view of art. 4847, to justify a 'l"efusal to render judgment for him, notwithstanding the
findings of a local custom to carry sick and indigent members. Bennett v. Sovereign
Camp, Woodmen of the World (Civ. App.) 168 S. W. 1023.

In an action on a certificate of benefit insurance, evidence held insufficient to show
that it was not family history that insured's mother died of typhoid fever, that applicant
Willfully concealed knowledge of death of sister, or to establish suicidal death of sister,
or to show that real facts, as disclosed by evidence would have been material or affected
risk. Loesch v. Supreme Tribe of Ben Hur (Civ. App.) 190 S. W. 506.

In action on life policy, evidence held to sustain finding that insured was in good
health at time of making his application for insurance. Brotherhood of American Yeomen
v. Hickey (Civ. App.) 191 S. W. 162.

In action on policy of fraternal insurance by beneficiary named, evidence held insuf
ficient to support a jury finding that insured had falsely represented her age

..
to be less
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than 45 years. Collins v. United Brothers of Friendship & Sisters of the Mysterious Ten
(Civ. App.) 192 S. W. 800. .

In action on policy of fraternal benefit insurance by beneficiary named, in which
defendant alleged that insured committed suicide, evidence held insufficient to sustain a

verdict for plaintiff for amount of policy. Knights of Maccabees of the World v. Hair
(Civ. App.) 192 S. W. 801. .

In an action on a fraternal benefit certificate, evidence held to susta.in a jury finding
that insured did not commit suicide by drinking carbolic acid. Sovereign Camp of
Woodmen of the World v. McCulloch (Civ.. App.) 192 S. W. 1154.

Reinstatement.-Where a mutual benefit certificate or the by-laws of the associa
tion do not require the insured to be in good health as a condition to reinstatement up
on the payment of arrears, it is not necessary that he be in good health in order to be so

reinstated. Mutual Life Ins. Asa'r; of Donley County v. Rhoderick (Civ. App.) 164 S. W.
1067.

Where the by-laws of a mutual benefit association required the payment of dues for
reinstatement after suspension to be accompanied by a certificate that the insured was
in good health, a tender not accompanied by such certificate does not entitle a member to
reinstatement. Sovereign Camp Woodmen of the World v. Wagnon (Civ. App.) 164 s.
W. 1082.

It is a contractual right of a member of a mutual benefit assoctatton to reinstate
ment on compliance with 'the laws of the order as to reinstatements. Grand Lodge of
Brotherhood of Railroad Trainmen v. Kennedy (Civ. App.) 188 S. W. 447.

Under provisions of endowment policy issued by fraternal order, where insured was

suspended, reinstated, and died within 12 months thereafter, held he was to be classed
as a new 'member, and beneficiary was entitled to recover only $300. Grand Lodge, Ool
ored Knights of Pythlas, v. Horace (Civ. App.) 191 S. W. 398�

Questions for Jury.-See notes under art. 1971.

Verdict and findings.-See notes under art. 1895'.

Art. 4835. Funds.
Payment of assessments, premiums, and dues.-Evidence, in an action upon a frater

nal beneficiary certificate, held sufficient to sustain a finding that notices of certain as

sessments were not mailed at such a time as to justify a forfeiture prior to the time in
sured actually ·tendered such aesessments, three days before her death. State Division,
Lone Star Ins. Union, v, Blasaengame (Civ. App.) 162 S. W. 6.

Where the holder of certain certificates in a benefit society changed them for a.

slngle certificate in another class, and to do so agreed to surrender all hts right, title,
and interest therein, he was only entitled to recover, after he had become uninsurable,
for defendant's breach of the contract assessments and interest paid subsequent to the
change. Supreme Lodge K. P. v. Mims '(Clv. App.) 167 S. W. 835.

That a mutual benefit certificate holder pays illegal assessments does not estop him
or his beneficiary from questioning the legality of subsequent similar assessments. Id.

Deposit of total amount of assessments collected by officer of mutual benefit society
without retention of commission held to be payment of assessments due on his own poli
cies. Knights of the Maccabees of the World v. Parsons (Civ, App.) 179 S. W. 78, judg
ment reversed (Sup.) 182 S. W. 672.

Evidence of payment.-In an action on a policy, defended on the ground of de
fault in the payment of dues, evidence held to show that the plaintiff was depending on

a local officer to pay the dues, and not upon the custom to send written notices of dues.
Bennett v. Sovereign Camp, Woodmen of the WOTld (Civ. App.) 168 S. W. 1023.

In an action upon a policy of an order whose constttutton fixed the amount each
member should pay monthly, held, on findings, that the assessment claimed to be due
was unpaid, etc., that the court, in the absence of evidence to the contrary, might assume

that there was an assessment due at the death of ineured. Id.
Evidence held to warrant a finding by the court, notwithstanding a finding of the

jury, that the local camp never in effect undertook to carry insured, but that that was

done in his behalf as a private undertaking of the local officer. Id.

Recovery of premiums. paid.-Voluntary payments of premiums by one not a benefi
ciary cannot be recovered. Lawson v. United Benev. Ass'n (Civ. App.) 185 S. W. 976.

Art. 4839. Organization.
Constitution, by-Jaws, and rules.-Limitations as to losses in the constitution and

by-laws of an accident fraternity held to control the description of injuries for which
losses were payable. Eminent Household of Columbian Woodmen v. Hancock (Civ. App.)
174 S. W. 657.

A by-law of a fraternal beneficiary society declaelng that a member's disappear
ance should be no evidence of his death, and that the by-law should be construed as a

waiver of any statute, etc., thereon, held invalid, as a stipulation as to the admission
of evidence ousting the court of its jurisdiction. Sovereign Camp Of Woodmen of the
World v. Robinson (Civ. App.) 187 S. W. 215.

A by-law of a fraternal beneficiary association, to be valid, must be reasonable. Id.
Mutual benefit association's by-laws, levying assessment by letters written by mem

bers of committee held illegal. and assessments nonenforceable. International Brother
hood of Maintenance of Way Employes v. Duncan (Civ. App.) 194 S. W. 956.

-- Change of rates.-Under the constitution of a fraternal benefit aesoctatton, pro
viding that if the assessment provided for is inadequate, then "further assessment"
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should be made as might be necessary to fully meet the benefits due, the assoctatton

may require payment of such increased rate of assessment as might be necessary to

meet the benefits due, as by requlrfng an Increased rate payable per month by each
member. Supreme Lodge of Fraternal Union of America v. Ray (Civ. App.) 166 S.

W.46.
-

Right of mutual benefit society to amend its constitution and by-laws at will and
the obligation of a certificate holder to pay monthly assessments as levied held not to

authorize it to change the terms of a member's insurance contract by an increase in

the assessment rate. Supreme Lodge K. P. v. Mims (Civ. App.) 167 S. W. 835.

Art. 4841. Mergers and transfers.
Liability of consolidated association in general.-Defendant mutual benefit society,

having absorbed the membership and entire insurance business of a prior corporation
and of an unincorporated society which succeeded it, held answerable for a breach of
certificates issued by such prior corporation and society. Supreme Lodge K. P. v. Mims

(Civ, App.) 167 S. W. 835.
A beneficial association with which another consolidated held liable for benefits to a

member of the other. Smith v. Our United Brotherhood (Civ. App.) 191 s. W. 199.

Art. 4844. Power of attorney and service of process.
Cited, Southern Benev. League v. English (Civ. App.) 174 s. W. 659.

Service in general.-Under Vernon's Sayles' Ann. Civ. St. 1914, art. 4844, service of
process on Ii. fraternal benefit society, whether incorporated or not, can be made only
by serving the insurance commtesioner, International Order of Twelve, Knights and
Daughters of Tabor, v. Brown (Civ. App.) -190 S. W. 251.

Art. 4847. Waiver of the provisions of tlhe laws-Separate jurisdic
tion.

Estoppel or waiver affecting right of fOrfeiture.-Under this article, prohibiting waiv
er of the constitution or laws of a fraternal beneficiary association by a subordinate
body, an agreement by the clerk not authortced by the by-laws to pay the assessments
of a member is no defense to his suspension. Sovereign Camp Woodmen of the World
v. Wagnon (ClV. App.) 164 s. W. 10<82. .

Where the by-laws of a mutual benefit ,association required it to pay the dues of a
member who was insane and financially unable to pay his dues, but provided that such
payments should not be made if the member was in arrears more than three months,
the association was not required to pay the dues, where no proof of the insanity of a

member was offered until six months after his suspension for nonpayment and more
than three months after his death. Id.

-

The failure of the collecting officer of the insurer to comply with a custom of send
ing out notices not required by the policy held available as excuse for the nonpayment of
fixed dues only as ground for an estoppel, and that, unless a member in default or the
one assuming to pay his assessments relied on a continuance of the custom, and was

misled by failure to receive such notice, there was no estoppel. Bennett v. Sovereign
Camp, Woodmen of the World «nv. App.) 168 S. W. 1023.

Evidence held to warrant a conclusion that insured by his intemperate habits was
not a proper subject for relief in the matter of carrying sick or indigent members, and,
in view of this article, to justify a refusal to render judgment for him, notwtthstandmg
the findings of a local custom to carry sick and indigent members. Id.

Acceptance by insurer's agent of the arrearages after the member's death held to
have no retroactive effect to revive a forfeited policy. Id.

In an action on a policy providing for fixed assessments, and that defaulted pay
ments should suspend the member and avoid' the policy, held, that findings that there
was a custom of the order generally to carry sick and indigent members, and that such
custom prevailed in the local camp, did not, as a matter of law, require a judgment for
the plaintiff. Id.

Under this article, the association cannot be estopped by the conduct of a local
body. Grayson v. Grand 'I'errrple and Tabernacle in State of Texas of Knights and
Daughters of Tabor of the International Order of Twelve (Civ. App.) 171 s. W. 489.

Benefit society, by failing to suspend member who disappeared, and continuing to
accept dues and assessments, held to have waived its right to suspend him pursuant to
its laws, and estopped from asserting a suspension. Supreme Ruling of Fraternal Mystic
Circle v. Hoskins (Civ. App.) 171 S. W. 812.

-

Whether the local agent of an insurance company was authorized to waive the for
feiture provisions of the policy is immaterial, where the jury found that the general
manager waived such conditions. Lone Star Ins. Union v. Brannan (Civ. App.) Ul4 S.
W. 691.

Where the policy or benefit certificate provides fer termination on failure to pay
premiums or dues, without affirmative act of the insurer, conduct of the insurer mis
leading the insured to his, expense or harm, may estop the insurer from asserting for-
feiture. Id. -

-

Evidence held to make a strong case against the insurer of estoppel to plead forfei
ture on account of acts of its general manager, though conditions of the policy as to for-
feiture may have been self-executing. Id.

-

An association is not estopped to deny the rights of a divorced husband as bene
fiCiary on his wife's policy by the fact that it accepted payments of premiums thereon
from him after divorce, or 'that it paid him, after her death, a funeral benefit. Lawson
v. United Benev. Ass'n (Civ, App.) 185 s. W. 976.
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Art. 4848a. Benefit not attachable.
See Green v. Grand United Order of Odd Fellows, 106 Tex. 225, 163 S. W. 1071, an

swering certified questions (Civ. App.) 163 S. W. 1068; notes under art. 4832.

Not exempt from administration.-Fund due under policy of insurance to one of

joint beneficiaries who survived the insured held not exempt from administration under
this article, at the death of a deceased beneficiary. Modern Woodmen of America v.

Yanowsky (Civ. App.) 187 S. W. 728.

.
Art. 4849. Constitution and laws-Amendments.
Change of rules of evidence.-No person li'as a vested .right in the rules of evidence,

which may be changed by the state, if its action relates only to evidence, without vio
lating the contract clause of the Constitution. Sovereign Camp of Woodmen of the
World v. Robinson (Civ. App.) 187 S. W. 215.

Art. 4850. Annual reports.
See Green v. Grand United Order of Odd Fellows (Giv. App.) 163 S. W. 1068, cer

tified questions answered by Supreme Court, 106 Tex. 225, 163 S. W. 1071; notes under
art. 4832.

DECISIONS RELATING TO SUBJECT

Agents of assoclation.-While camp officers in the Woodmen of the 'World are agents
of the Sovereign Camp for certain purposes, they cannot bind the camp in dealing with
local members by acting merely within the apparent scope of their authority; that rule
having no application where the member knows, or is presumed to know, the extent of
the agent's powers. Bennett v. Sovereign Camp, Woodmen of the World (Civ. App.)
168 S. W. 1023.

In a mutual benefit association, such as the Woodmen of the World, in which the

powers of the Sovereign Camp officers are prescribed by the constitution, accesstble to
any member, and a part of every insurance contract, a member will be presumed to
know them, and in his dealings with the general officers must take cognizance of the
limitations placed upon their powers. Id.

The officers of a local lodge of a fraternal beneficial insurance association are, when
in the discharge of their duties, agents of the order, and it is liable to a member neg
ligently injured by the officers of a local lodge when initiating him. Grand 'I'ernpl e and
'I'a.ber nacIe in the State of Texas of the Knights and Daughters of Tabor of the Inter
national Order of Twelve v. Johnson (Civ. App.) 171 S. W. 490.

A private physician who, in the absence of the regular examiner, examined the ap
plicant for a policy to be issued by a fraternal insurer, is not the agent of the insurer,
where he was procured by a fr:iend of the applicant. Sovereign Camp Woodmen Of the
World v. Lillard (Civ. App.) 174 S. W. 619.

Contingency upon which benefits become payable.-"Loss of one arm" in an insur··
ance policy covered total disability of an arm by an mjury causing paralysis. Eminent
Household of Columbian Woodmen v. Hancock (Civ. App.) 174 S. W. 657.

Evidence.-A finding that a member of a fraternal insurance association died
before a designated .date held authorized by the evidence. Supreme Lodge of Pathfinder
v. Johnson (Civ. App.) 168 S. W. 1010.

In an action on a beneficiary certificate providing that there should be no recovery
if insured died in consequence of violation or attempted violation of law, evidence held
to warrant judgment against the insurer not showing that insured so met his death.
Sovereign Camp of Woodmen of the World v. Bailey (Civ. App.) 183 S. W. 107.

Proof of death.-It is not necessary that the evidence conclusively show the death
of assured. Knights of the Maccabees of the World v. Parsons (Clv, App.) 179 S. W.
78, judgment reversed (Sup.) 182 S. W. 672.

Evidence in an action on mutual benefit certificates, held to authorize a finding that
assured was dead. ld.

CHAPTER EIGHT

FIRE AND MARINE INSURANCE COMPANIES
Art.
4870.
4871.
4874.

Shall file bond.
May deposit securities in lieu of bond.
Policy shall be considered a liquidat-

ed demand.

Art.
4874a. Breach or violation by insured of

policy, etc., on personal property.
not a defense, when.

4874b. Provisions not affected.

Article 4870. Shall file bond.
Bond-Form and sUfficiency.-A bond given by a foreign insurance company in strict

compliance with this article, being limited by article 4871 to obligations arising out of
contracts of insurance, was a valid statutory bond, though it did not contain such lim
itation in express terms. Ross v, Southern Surety Co. (Civ. App.) 169 S. W. 1056.
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Right of action on.-A judgment against a foreign insurance company on a

contract of agency, and not on a contract of insurance, gives no right of action on a

bond given pursuant to arts. 4870 and 4871. Ross v . Southern Surety Co. (Civ. App.) 169
S. W. 1066.

Art. 4871. May deposit securities in lieu of bond.
See notes under art. 4870.

Art. 4874. [3089] Policy shall be considered a liquidated demand.
Real or personal property.-A dwelling held not "p,ersonal property" within the

proviso to this article, as to valued policy, though insured sells the land under it. Fi

delity-Phcenix Fire Ins. Co. v. O'Bannon (Civ. App.) 178 S. W. 73l.

Total loss.-The provision that the SUm for which the insurer was liable should be

payable 60 days after the receipt of proof of loss held not to apply, where there was

a total loss and a denial of liability, and the action could be brought without waiting
60 days. Nort.hern Assur. Co., Limited, of London v. Morrison '(Civ. App.) 162 S. W.
411.

.

Liquidated demand.-Under articles 4874, 49.48, policy for $4,000 held a liquidated de
mand for that amount, where there was a total loss, though property was not worth
such amount, where the insurance was induced by no representation by insured. Drum
mond v. White-Swearingen Realty Co. (Civ, App.) 165 So W. 20.

Measure of recovery.-Under this article, where insured building was totally de
stroyed, interest held recoverable from the date of the fire. Camden Fire Ins. Ass'n v.

Bomar (Civ. App.) 176 S. W. 156.
In action on indemnity policy against loss of stock dividends by fire, judgment for

plaintiff deducting his proportion of accrued earnings from the whole. earnings, less ex

penses from face of policy, held proper. Liverpool & London & Globe Ins. Co. v. Lester
(Civ. App.) 176 8'. W. 602.

Notice or proof of loss.-Under this article. where property insured is totally de
stroyed by fire, the liability of the insurance company accrues immediately after the oc

currence of the fire, regardless of stipulations as to notice and proof of loss. Fire Ass'n
of Philadelphia v. Richards (Clv. App.) 179 S. W. 926; St. Paul Fire & Marine Ins. Co.
v. Laster (Civ. App.) 187 S. W. 969.

Burden of p1roof.-Under articles 4874, 4962, agent sued on policy written by him in
unauthorized company held to have the .burden of negativing the loss asserted. Drum
mond v. White-Swearingen Realty Co. (Clv. App.) 165 S. W. 20.

Art. 4874a. Breach or violation by insured 0'f policy, etc., on per
sonal property, not a defense, when.

Constitutionality.-This article and art. 4874b are not violative of the constitutional
provision that, "no * * * bill shall contain more than one subject, which shall be ex

pressed in its title." McPherson v. Camden Fire Ins. Co. (Civ. App.) 185 S. W. 1055;
Commonwealth Ins. Co. or New York v. Finegold (Civ. App.) 183 S. W. 833; Providence
Washington Ins. Co. v. Levy & Rosen (Civ. App.) 189 S. W. 1035. And this is true as to
the act when construed to render inoperative as a "teChnical" provision a provision
forfeiting the policy for taking out. additional insurance. .lEtna Ins. Co. v. Waco Co.
(Civ. App.) 189 S. W. 315.

This article and art. 4874b, held constitutional. McPherson v. Camden Fire Ins.
Co. (Civ. App.) 185 S. W. 1055; ATItna Ins. Co. v. Waco Co. (Civ. App.) 189 S. W. 315;

• Providence Washington Ins. Co. v. Levy & Rosen (Civ. App.) 1891 S. W. 1035.
The act does not violate the Constitution of. Texas and of the United States by de-:

prlvtng an insurance company of the right of contract. .lEtna Ins. Co. v. Waco Co. (Civ.
App.) 189 S. W. 315.

Applicatlon.-Vernon's Sayles' Ann. Civ. ·St. 1914, arts. 4874a, 4874b, providing that
no breach by insured of any provision of any fire insurance policy upon personalty shall
avoid it unless it contributed to cause the loss, has no application to permit insured,
who has broken the stipulation of his policy, insuring his stock of goods, that he should
keep books, etc.; in an iron fireproof safe, to recover on the policy, although the failure
to keep the books did not contribute to bring about the destruction of the property.
Commonwealth Ins. Co. of New York v. Finegold (Civ. App.) 183 S. W. 833.

Vernon's Sayles' Ann. Civ. St. 1914, art. 4874a, refers to warranties to be performed
before the fire, and does not apply to a warranty requiring the production of books
and accounts after the fire, breach of which could not contribute to, or occur until after,
the loss. McPherson v. Camden Fire Ins. Co. (Civ. App.) 185 S. W. 1055.

The breach of a provtsion of a fire insurance policy, requiring the insured to take an
annual inventory and to keep a complete record of his business, bars a recovery; the
provisions of Vernon's Sayles' Ann. C'iv. St. 1914, art. 4874a, providing that recovery
shall not be defeated by breach of provisions which did not contribute to the loss or
destruction of the insured property, not being applicable. Westchester Fire Ins. Co. v.
MCMinn (Civ. App.) 188 S. W. 25.

Effect of breach In general.-Under Vernon's Sayles' Ann. Civ. St. 1914, arts. 4874a,
4874b, providing that no breach by the insured of any fire insurance policy on person
alty shall avoid it unless contributing to cause the loss, the keeping of gasoline in con

travention of the policy on a stock of goods did not avoid it, where the breach did not
contribute to brtng about the loss. Commonwealth Ins. Co. of New York v. Finegold
(Civ. App.) 183 S. W. 833.,
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Under Vernon's Sayles' Ann. Civ. St. 1914, art. 4874a, and section 3, insurer of per

sonalty destroyed by fire held unable to escape liability for failure of insured to comply
with provision of poltcy that he would furnish a certificate of the magistrate nearest

the fire as to the circumstances and the loss; there being no question as to the good
faith of insured. Springfield Fire & Marine Ins. Co. v. Nelms (Civ. App.) 184 S. W.
1094. .

The breach of mere technical or immaterial provisions in an insurance. policy which
does not contribute to the loss will not defeat or forfeit .a right under the policy. Me
Pherson v. Camden Fire Ins. Co. (Civ, App.) 185 S. W. 1055.

Art. 4874b. Provisions not affected.
See notes under art. 4874a.

CHAPTER NINE

STATE INSURANCE COMMISSION

Art.
4876. Companies deemed to have accepted

provisions of law.
4878. Compensation; expenses; payment;

maximum expenditure.
4879. Insurance commission' to fix rates;

expenses; fire statistics.
4880. Secretary and fire marshal.
4881. Duties of fire marshal.

Art.
4882. Powers of fire marshal.
4891. Commission to establish uniform pol-

icies, etc.
4893. Co-Ins'ura.nce clauses.
4897. Unlawful to accept rebate.
4903. Gross premiums tax; limitation on

amount.

Article 4876. Companies deemed to have accepted provisions of law.
Right to assail constitutionality.-A foreign insurance company cannot assail the

constitutionality of this article, since by the terms thereof it is deemed to have con

sented to its provtsions.: Reliance Ins. Co. of Philadelphia v. Dalton (Civ. App.) 178 S.
W. 006, rehearing denied 180 S. W. 668.

Art. 4878. Compensation; expenses; payment; maximum expen
diture.-The members of the commission other than the Commissioner
of Insurance and Banking, shall each receive as compensation for their
services the sum of thirty-six hundred dollars ($3,600.00) per annum;
and the Commissioner of Insurance and Banking shall receive as com

pensation or salary for his services under this Act, the sum of fixe hun
dred dollars ($500.00) per annum, in addition to his compensation as now

fixed by law. Such salary of the two appointed members of said commis
sion and the said five hundred dollars ($500.00) salary of the Commis
sioner of Insurance and Banking, together with the necessary compensa
tion of experts, clerical force, and other persons employed by said Com
mission, and all necessary traveling expenses, and such other .expenses
as may be necessary, incurred in carrying out the provisions of this Act,
shall be paid by warrants drawn by the Comptroller upon the State
Treasurer upon the order of said Commission; provided, that the total
amount of all salaries and said other expenses shall not exceed the sum

produced by the assessment of one and one-fourth (1-14) per cent of the
gross premiums of all fire insurance companies doing business in this
State as provided in Section 29 of said Act [Art. 4903]. [Acts 1913,
p. 195, § 5; Act March 10, 1917, ch. 73, § 1.]

Explanatory.-The act amends sec. 5 of ch. 10,6, general laws, regular session, 33rd
Leg. Took effect 90 days after March 21, 1917, date of adjournment .

.

Art. 4879. Insurance commission to fix rates; expenses; fire statis
tics.-The State Fire Insurance Commission shall have the sole and ex

clusive power and authority and it shall be its duty to prescribe, fix, de
termine and promulgate the rates of premiums to be charged and col
lected by fire insurance companies transacting business in this State. As
soon as practicable after this Act shall take effect, the State Fire Insur
ance Commission shall begin the work'of. fixing and determining and
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promulgating the rates of premiums to be charged and collected by fire
insurance companies throughout the State, and the making and adoption
of its schedules of such rates, and then until such time as this work shall
have been fully completed, said Commission shall have full power and

authority to adopt and continue in force the rates of premiums which
may be lawfully charged and collected when this Act shall take effect, or

any portion thereof, for such time as it may prescribe, or until the work
of making such schedules for the entire State shall be completed. Said
Commission shall also have authority to alter or amend any and all
such rates of premiums so fixed and determined and adopted by it, and
to raise or lower the same, or any part thereof, as herein provided. 'Said
Commission shall have authority to employ clerical help, inspectors, ex

perts and other assistants, and to incur such other expenses as may be
necessary in carrying out the provisions of this Act; provided that such
expenses, including the salaries of the members of the Commission, shall
not exceed in the aggregate, for any fiscal year, the sum of one hundred
and thirty thousand dollars ($130,000.00).

It shall be the duty of said Commission to ascertain as soon as prac
ticable, the annual fire loss in this State; to obtain, to make and main
tain a record thereof and collect such data and information with respect
thereto as will enable said Commission to classify the fire losses of this
State, the causes thereof, and the amount of premiums collected therefor
for each class of risks and the amount paid thereon, in such' manner as

will be of assistance in determining equitable insurance rates, methods
of reducing such fire losses and reducing the insurance rates of the State,
or sub-divisions of the State. [Acts i913, p. 195, § 6; Act March 10,
1917, ch. 73, § 2.]

,

Explanatory.-The act amends sec. 6, ch. 106, general laws, regular sesston, 33rd
Legislature. Took effect 90 days after March 21, 1917, date of· adjournment.

Art. 4880. Secretary and fire marshal.
Duties of state Forester, see arts. 2676d-2676i.

Art. 4881. Duties of fire marshal.-It .shall be the duty of the Fire
Marshal of the State Fire Insurance Commission, who, for the purpose
of this Act, shall be referred to as the State Fire Marshal, at the discre
tion of the board, and upon the request of the mayor of any city or vil
lage, or the chief of a fire department of any city or village, or any fire
marshal where a fire occurs within such city or village, or of a county or

a district judge, or of a sheriff or county attorney of any county where a

fire occurs within the district or county of the officers making such re

quest, or of any fire insurance company, or its general, state or special
agent, interested in a loss, or of a policy holder sustaining a loss, or upon
the direction of the State Fire Insurance Commission to forthwith in
vestigate at the place of such fire before loss can be paid, the origin,
cause and circumstances of any fire occurring within this State, whereby
property has been destroyed or damaged, and shall ascertain if possible
whether the same was the result of any accident, carelessness or design,
and shall make a written report thereof to the State Insurance Commis
sion. The State Fire Marshal shall have the power to administer oaths,
take testimony, compel the attendance of witnesses and the production
of documents. When, in his opinion, further investigation is necessary,
he shall take or cause to be taken the testimony on oath of all persons
supposed to be cognizant of any facts, or to have knowledge in relation
to the matter under investigation, and shall cause the same to be reduced
to writing, and if he shall be of the opinion that there is evidence suffi
dent to charge any person with the crime of arson, or with the attempt
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to commit arson, or of conspiracy to defraud or criminal conduct in con

nection with such, he shall arrest or cause to be arrested such person,
and shall furnish to the proper prosecuting attorney all evidence secur

ed, together with the names of witnesses and all information obtained
by him, including a copy of all pertinent and material testimony taken in
the case, and it shall be the duty of the State Fire Marshal to assist in
the prosecution of all such complaints filed by him. Provided, that all

investigations held by or under the direction of the State Fire Marshal
may, in his discretion, be private' and persons other than required to be

present may be excluded from the place where such investigation is
held, and the witnesses may be kept separate and apart from each other
and not allowed to communicate with such others until they have been
examined; and all testimony taken in an investigation under the provi
sions of this Act may, at the election of the State Fire Marshal, be with
held from the public. [Acts 1913, p. 195, § 8; Act March 10, 1917, ch.
73;· § J.]

Explanatory,-The act amends sec. 8, ch. 106, general laws, regular session, 33rd'
Legislature. Took effect 90 days after March 21, 1917, date of adjournment.

Art. 4882. powers of fire marshal.-The State Fire Marshal is here
by authorized to enter at any time any buildings or premises where fire
occurred. or is in progress, or any place contiguous thereto, for the pur
pose of investigating the cause, origin and circumstances of such fire.
The State' Fire Marshal, upon complaint. of any person, shall, at all rea

sonable hours, for the purpose of examination, enter into and upon all
buildings and premises within this State, and it shall be his duty to enter

upon and make or cause to be entered upon or made, at any time, a thor
ough examination of mercantile, manufacturing and public buildings, and
all places of public amusement, or where public gatherings are held, to
gether with the premises belonging thereto. Whenever he shall find any
building or other structure which, for want of repair or by reason of age
or dilapidated condition, or which for any cause is liable to fire, and
which is so situated as to endanger other buildings or property, or is 'so

occupied that fire would endanger persons or property therein, and when
ever he shall find an improper or dangerous arrangement of stoves, rang
es, furnaces or other heating appliances of any kind whatsoever, includ
ing chimneys, flues and pipes with which the same may be connected, or

.dangerous arrangement of lighting systems or devices, or a dangerous
storage of explosives, compounds, petroleum, gasoline, kerosene, danger
QUS chemicals, vegetable products; ashes, combustible, inflammable and
refuse materials, or other conditions which may be dangerous in charac
ter, or liable to cause or promote fire, or .create conditions dangerous to
firemen or occupants, he shall order the same to be removed or remedied,
and such order shall be forthwith complied with by the occupant or own:"
er of such building or· premises, and the State Fire Marshal is hereby
authorized, whet) necessary, to apply to a court of competent jurisdic
tion for the necessary writs or orders to enforce the provisions of this
Section, and in such case he shall not be required to give bond. [Acts
1913, p. 195,.§ 9; Act March 10, 1917, ch. 73, § 4.]

Explanatory.-The act amends sec. 9, ch. 106, general laws, regular session, 33rd
Legislature. Took effect 90 days after March 21, 1917,. date of adjournment.

Art. 4891. Commission to establish uniform policies, etc .

.

Cited, Fidelity-Phenix Fire Ins. �o. v. Sadau (Civ. App.) 167 S. W. 334.

Art. 4893� Co-insurance 'Clauses.
Validity In general.-Under Act Sept, 6. 1�10 (l\cts 31st Leg., 4th called Sess., c. 8)

§ 18. concurrent policy of fire insurance with a stipulatton prohibrting an insurance .in
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excess of $15,000, which was the policy contracted for, could not support assured's re

covery, though they had carried excess insurance, on the' theory that it was a comsur
ance policy, in view of the classification of the property by the state insurance board.
Reliance Ins. Go. of Philadelphia v. Dalton (Civ. App.) 180 S. W. 668, denying rehearing
178 S. W. 966.

.

Under Vernon's Sayles' Ann. Civ. St. 1914, art. 4893, provision in policy covering
piano that insurer should not be liable for more than three-fourths of its cash value at
time of loss, so making insured a coinsurer, held void. Fireman's Ins. Co. v. Jesse
French Piano & Organ Co. (Civ. App.) 187 S. W. 691.

Amount of recovery.-Under Acts 31st Leg. (4th Called Sess.) c. 8, § 18, insured, un

der policy containing an 80 per cent. coinsurance clause, held entitled to that per cent.
of the policy, less the amount of his premium note, expense of adjustment, etc., with
interest. Merchants" & Bankers' Fire Underwriters v. Brooks (Civ. App.) 188 S. W.
243.

Art. 4897. Unlawful to accept rebate.
Cited, Mver-s v. Colquitt (Civ. App.) 173 s. W. 993.

Rebate-Recovery of premiums.-Plaintiff entering into an insurance contract where
by he was to receive the benefits of a rebate offered in violation of Vernon's Sayles'
Ann. Civ. St. 1914, arts. 4897, 4954, while the contract was executory, might recover. the
premiums paid thereunder. Federal Life Ins. Co. v. Hoskins (Clv. App.) 185 S. W. 607.

Art. 4903. Gross premiums tax; limitation on amount.-That there
shall be assessed and collected by the State of Texas an additional one

and one-fourth (11h) per cent of the gross fire insurance premiums of all
fire insurance companies doing business in this State, according to the
reports made to the Commissioner of Insurance and Banking as required
by law; and said taxes when collected shall be placed in a separate fund
with the State Treasurer to be expended during the current year in car

rying out the provisions of this Act; provided that such expenditures,
including the salaries of the members of the Commission, shall not ex

ceed in the aggregate the sum of one hundred and thirty thousand ($130,-
000.00) dollars per annum; and should there be an unexpended balance
at the end of any year, the State Fire Insurance Commission shall reduce,
the assessment for the succeeding year so that the amount produced and
paid into the State Treasury, together with said unexpended balance in
the Treasury, will not exceed the amount appropriated for the current

year, to pay all necessary expenses of maintaining the Commission,
which funds shall be paid out upon requisition made out and filed by a

majority of the Commission, when the Comptroller shall issue warrants
therefor. [Acts 1913, p. 195, § 29; Act March 10, 1917, eh. 73, § 5.]

Exp,lanatory.-The act amends sec. 29, ch. 10'6, general laws, regular session, 33rd
Legislature. Took effect 90 days after March 21, 1917, date of adjournment.

CHAPTER TEN

MUTUAL FIRE, LIGHTNING, HAIL, AND STORM INSURANCE
COMPANIES

Art.
4905. Incorporation; for what purposes.
4906. Application for permit; contents of

application, etc.
.

4907. Conditions, etc., for obtaining char
ter, etc.

Art.
4907a. Supervision of commissioner of in

surance and banking, etc.
4908-4918. [Repealed.]

Article 4905. Incorporation; for what purposes.
Cited, Oglesby v. Durr (Civ. App.) 173 s. W. 275.

Art. 4906. Application for permit; contents of application, etc.
Cited, Oglesby v. Durr (Civ. App.) 173 s. W. 275; Myers v. Colquitt (Civ. App.)

173 S. W. 993.

Art. 4907. Conditions, etc., for obtaining charter, etc.
Cited, Oglesby v. Durr (Civ. App.) 173 s. W. 275.

1071



Art. 4907a INSURANCE (Title 71

Art. 4907a. Supervision of commissioner of insurance and banking,
etc.

Cancellation of permlt-Effect.-A mutual fire, storm, and lightning insurance com

pany, whose permit to. do business has been canceled by the commIissioner of insurance,
has ceased to be a going concern. Oglesby v. Durr (Civ. App.) 173 8". W. 275.

Arts. 4908-4918 . .,.-Repealed. See Art. 4907p. Vernon's Sayles' Civ.
St. 1914.

Garnishment.-See notes under art. 271.
Under arts. 4909, 4910, the funds deposited with the treasurer by an insurance com

pany, which has become insolvent and ceased to be a going concern, cannot be garnished
by a judgment creditor. Oglesby v. Durr (Civ. App.) 173 S. W. 275.

Art. 4910, when construed with other sections of the same act, authorizes garnish
ment only when the corporation is a solvent going concern. Id.

CHAPTER TWELVE

MUTUAL COMPANIES INSURING AGAINST LOSS BY BUR
GLARY, ETC.

Article 4922. What companies entitled to license.
Cited, lEtna Accident & Liability Co. v. White (Civ. App.) 177 S. W. 162.

, CHAPTER THIRTEEN

FIDELITY, GUARANTY AND SURETY COMPANIES

Article 4928. To act as trustee, etc., and do general fiduciary and
depository business; to act as surety, etc.

Cited, Commonwealth Bonding & Casualty Ins. Co. v. Hill (C'iv. App.) 184 S. W.
247.

Contracts of indemnity.-A corporation organized under this article, and authorized
to guarantee contracts, has no' authority to enter into contracts of indemnity. 'l'exas

Fidelity & Bonding Go. v. General Bonding & Casualty Ins. Co. (Civ, App.) 184 S. W.
238.

CHAPTER ·FOURTEEN A

CASUALTY AND OTHER INSURANCE COMPANIES, EXCEPT
FIRE, MARINE AND LIFE INSURANCE COMPANIES

Art. Art.
4942a. May be incorporated for what pur- 4942c. Commissioner of insurance and bank-

poses. ing to submit, etc.

'Article 494i�.· May be incorporated for what purposes.
Contract to indemnify employe.-Transportation corporation cannot contract as in

surance company to indemnify employe for the amount spent by him for hospital ac

commodations, medical treatment, -etc., because the statute expressly authorizes insur
ance corporations to so contract. Gulf, C. & S. F. Ry. Co. v. Goodman (Civ. App.) 189
S. W. 326.

Art. 4942c. Commissioner of insurance and banking to submit, etc.
Cited, General Bonding & Casualty Ins, Co. v. Mosely (Civ. App.) 174 S. W. 1031.
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CHAPTER FIFTEEN

GENERAL PROVISIONS

Art.
4947.

Art.

4948.

4949.

4951-

4953.
4954.
4955.
4956.

Misrepresentation must be material to
avoid contract.

No defense based upon misrepresen
tation valid, unless.

Shall not constitute defense unless
shown.

Policies of insurance to be accom-

panied by copies of questions, 'etc.
Policies shall contain entire contract.
Companies shall not discriminate.
Shall apply to all companies.
Corporations may be incorporated to

4957.

4959.
4960.

transact one or more kinds of in
surance business.

Chapter not to apply to fraternal
beneficiary associations.

Policy shall not be defeated.
Insurance shall be unlawful unless

authorized by commissioner of in
surance.

Who are agents.
Taxes to be assessed against, when.
Foreign corporations held to accept

provisions of this title.

4961.
4962.
4972.

Article 4947. Misrepresentation must be material to avoid contract.
Construction in 9,eneral.-Articles 4741, 4947, 4948, 4951, 4954, held to apply to surety

or fidelity bonds. National Surety Co. v. Murphy-Walker Co. (Civ. App.) 174 S. W. 997.
Articles 4741, 4959, apply to contracts of life insurance, despite articles 4951, 4947, and

4948, and a life policy will not be avoided for immaterial misrepresentations. Guarantee
Life Ins. Co. v. Evert (Civ. App.) 178 S. W. 643.

Warranties.-A warranty in an insurance application that applicant was in whole
and sound condition, mentally and physically, is not breached by. failure to state that he
had a leg amputated at the knee. Great Eastern Casualty Co. v. Smith (Civ. App.) 174
S. W. 687.

In view of the conflict between the policy and application, held, that immaterial mis
representations could not be construed as warranties, and hence would not avoid the pol
icy. Guarantee Life Ins. Co. v. Evert (Civ. App.) 178 S. W. 643.

Avoidance of policy for misrepresentation or breach of warranty or condition.-A mis
representation "material to the risk" is one concerning a fact which would induce the In
surer to decline the insurance or to charge a higher premium. St. Paul Fire & Marine
Ins. Co. v. Huff (Civ. App.) 172 S. W. 755.

Under this article, an insurer is not entitled to judgment upon a special verdict that
misrepresentations by the insurer were not material to the risk. Id.

In determining the question of falsity, the questions and answers in the application
for insurance must be construed liberally in favor of the insured. Great Eastern Casualty
Co. v. Smith (Civ. App.) 174 S. W. 687.

Where, as part of family history, application called for number- of brothers, answer

which apparently included the applicant as one of the brothers in the family held not to
invalidate the policy. Blackstone v. Kansas City Life Ins. Co. (Sup.) 174 S. W. 821, re

versing judgment Kansas City Life Ins. Co. v, Blackstone (Civ. App.) 143 S. W. 702.
In view of form of printed application for insurance, statement that applicant was

born and resided at B. held substantially true, though he. was born and resided seven

miles from B. on a farm. Id.
Failure of applicant for life insurance to include half-brothers and half-sisters in stat

ing number of brothers and sisters living and dead held not to invalidate policy. Id.
Where defendant surety company did allege, in conformity with this article, the ma

teriality or contributory nature of untrue statements in the application, it cannot com

plain on appeal of lack of evidence to support the court's finding that they were not ma

terial. National Surety Co. v. Murphy Walker Co. (Civ. App.) 174 S. W. 997.
Insured's statement to agent that he had sold property to H. held not to invalidate

policy, he having been told by real estate agents that H. was the purchaser. Camden
Fire Ins. Ass'n v: Bomar (Civ. App.) 176 S. W. 156.

Under this article, statement in policy indemnifying against loss of dividends from
burning of corporation plant, that for three years the corporation had earned dividends
of 25 to 30 per cent., held not material to the risk, so that its falsity was no defense.
Liverpool & London & Globe Ins. Co. v. Lester (Civ. App.) 176 S. W. 602.

Where an insurer would have issued an indemnity policy knowing the truth as to the
matters claimed to have been mlsrepresented, and was not influenced by the representa
tions made, their falsity would not avoid the contract. Id.

Misstatements made in good faith after issuance and delivery of a pollcy of burglary
insurance held not to affect the insured's rights. .tEtna Accident & Liability Co. v.
White (Civ. App.) 177 S. W. 162.

Evidence held to show that answers did not avoid the policy under this article, not
being material to the risk or affecting the policy's Issuance. Guarantee Life Ins. Co. v.
Evert (Civ. App.) 178 S. W. 643.

To avoid a policy for misrepresentation the false statement must have been made
willfully and with the intent to deceive, and relied upon by the insurer; and a misrep
resentation made innocently. and in the belief of its truth will not avoid the policy.
American Nat. Ins. Co. v. Anderson (Clv, App.) 179 S. W.. 66.

-- Title or interest.-Under this article held, that false statements as to the own

ership of a safe and the' price paid for it were no defense to an action on a burglary
S'LFP.VERN.S.CIV.ST.TEX.-68 1073
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policy, in the absence of proof that they contributed to the loss or mere material to the
risk. JEtna Accident & Liability Go. v. White (Civ, App.) 177 S. W. 162.

Where a policy holder statcd absolutely that he owned the automobile destroyed, the
insurer is not bound to make further inquiries to ascertain whether the statement was

true. Hamilton v. Fireman's Fund Ins. Co. (Civ. App.) 177 S. W. 173.
A fire policy's provision that it be void if insured's interest be not unconditional and

sole ownership, or if insured does not own in fee simple the land, refers only to the date
of its issuance. Fidelity-Phcenix Fire Ins. Co. v. O'Bannon (Civ. App.) 178 S. W. 731.

Provision of a fire policy to be void if fee-simple title of insured to the land be not
evidenced by deed held a valid condition precedent to insurance. Merchants' & Bankers'
Fire Underwriters v. Williams (Civ. App.) 181 S. W. 859.

-- Concealment.-The failure to communicate to the insurance company upon in
suring a sanitarium the fact that the cook, because of a mere personal grievance against
the manager, threatened to burn the sanitarium would not avoid a policy as a conceal
ment of a material fact concerning the subject of the insurance. Washington Fire Ins.
Co. v. Cobb (Giv. App.) 163 S. W. 608.

Health and physical condition.-The burden was not on one, suing on a life
policy, to show that she was in sound health at the issuance of the policy; which pro
vided that no obligations were assumed unless insured was in sound health, in view of
the provisions of arts. 4947, 4948. American Nat. Ins. Co. v. Fawcett (Civ. App.) 162 S.
W.10.

If insured was given credit for the first premium before he became in bad health, so

as to operate as a constructive delivery of the policy, his subsequent illness would not
defeat a recovery on the policy. Amarillo Nat. Life Ins. Co. v. Brown (Civ, App.) 166
S. W. 658.

.

In an action on a life policy, evidence held insufficient to show that insured know
ingly made false answers to questions in the application, or that at that time he realized
he was affected with cancer of the stomach. Guarantee Life Ins. Co. v. Evert (Civ. App.)
178 S. W. 643.

That insured was not in sound health at time of delivery of a life insurance policy as

required by its provisions held a good defense to suit thereon. American Nat. Ins. Co.
v. Anderson (Civ. App.) 179 S. W. 66.

Misstatement as to insured's health made in his application held, under article 4751,
subd. 4, and article 4947, not excused by his ignorance. Id.

Misstatement as to 'insured's health made in his application held material to the
risk. Id.

-- Habits and ag1e.-Representation that applicant had never been engaged in, or
connected with, manufacture of liquors held not to invalidate policy, though, when a

boy, he had worked about his father's still. Blackstone v. Kansas City Life Ins. Co.
(Sup.) 174 S. W. 821, reversing judgment Kansas City Life Ins. Co. v. Blackstone (Civ.
App.) 143 S. W. 702.

A statement by insured as to his habits with reference to intoxicants must be con

strued as to his habits at the time of his application, not before or after. Order of
United Commercial Travelers v. Simpson (Civ. App.) 177 S. W. 169.

In a suit on an accident policy, evidence held to warrant a finding that insured's
statement that he. did not use intoxicating liquors was not a misrepresentation. Id .

.

Art. 4948. No defense based upon misrepresentation valid, unless,
etc.

Cited, American Nat. Ins. Co. v. Anderson (Civ. App.) 179 S. W. 66; Loesch v. Su
preme Tribe of Ben Hur (Civ. App.) 190 S. W. 506·.

Liquidated demand.-See Drummond v. White-Swearingen Realty Co. (Civ. App; ) 165
S. W. 20; note under art. 4874.

Health and physical condition.-See American Nat. Ins. Co. v. Fawcett (Civ. App.)
162 S. W. 10; note under art. 4947.

Notlce.-Under this article, misrepresentations of insured held not 3. defense where
notice of insurer's refusal to be bound was not given within 90 days after notice of the
misrepresentations. Commonwealth Bonding & Casualty Ins. Co. v. Wright (Civ. App.)
171 S. W. 1043; National Surety Co. v. Murphy-Walker Co. (Civ. App.) 174 S. W. 997;
American Nat. Ins. Co. v. Burnside (Civ. App.) 175 S. W. 169; American Nat. Life Ins.
Co. v. Rowell (Civ. App.) 175 S. W. 170; Order of United Commercial Travelers v. Simp-
son (Civ. App.) 177 S. W. 169.

.

Under arts. 4948, 4962, agent for unauthorized insurance company held bound by the
company's failure to give notice of its refusal to be bound by the policy because of mis
representations. Drummond v. White-Swearingen Realty Co. (Civ. App.) 165 S. W. 20.

Under this article, held, that the defense that the insured made misrepresentations
in his application came too

.

late when raised more than 90 days after discovery thereof.
Guarantee Life Ins. Co. v. Evert (Civ. App.) 178 S. W. 643.

Art. 4949. Shall not constitute defense, unless shown, etc.

Misrepresentations In general.-Under this article, the fact that an insured in her

proof of loss misrepresented the value of a stove could not affect the liability of the
company, where the total value of the property destroyed, exclustve of the stove, was

largely in excess of the amount of the policy. Camden Fire Ins. Ass'n of Camden, N. J.,
v. Puett (Civ. App.) 164 S. W. 418.
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Under this article, a defense of fraud and misrepresentations in proofs of loss held
unavailable, where there was no pleading or proof that the insurer had been misled, or

had been caused thereby to waive or lose any valid defense, to the policy. Fidelity-Phenix
Fire Ins. Go. v. Sadau (Civ. App.) 167 S. W. 334.

.Art. 4951.
tions, etc.

Effect on prior acts.-Arts. 4741 and 4959 apply to contracts of life insurance, despite
arts. 4951, 4947, and 4948, and a life policy will not be avoided for immaterial misrepre
sentations. Guarantee Life Ins. Co. v, Evert (Civ. App.) 178 S. W. 643.

Application to surety or fidelity bondsc=-See National Surety Co. v. Murphy-Walker
Co. (Civ. App.) 174 S. W. 997; note under art. 4947.

.

Constitutionality.-Acts 28th Leg. c. 69, held not to contravene Const. art. 3, § 35, re

quiring expression of subject in title of a bill, as to that provision subsequently incorpo
rated in this article, requiring insurance policies to be accompanied. by a copy of the ap
plication. National Live Stock Ins. Co. v. Gomillion (Civ. App.) 178 S. W. 1050, rehearing
denied 179 S. W. 671.

.

Failure to attach application, etc., to pOlic'y.-Under. arts. 4951, 4953, the effect of fail
ure to attach application and questions and answers to a policy is to exclude them from
the contract. National Live Stock Ins. Co. v. Gomillion (Civ. App.) 178 S. W. 1050, re

hearing denied 179 S. W. 671.

Policies of insurance to. be accompanied by copy 0'£ ques-

Art. 4953. Policies shall contain entire contract.
Failure to attach application, etc., to policy.-See National Live Stock Ins. Co. v.

Gomillion (Civ. App.) 178 s. W. 1050, rehearing denied 179 S. W. 671; note under art.
4951.

Parts of policy.-A letter of insurer, to insured that a note would be accepted "as
settlement of premium" did not alter the legal effect of provisions in note and policy that
on nonpayment of note at maturity, the policy would cease. Wichita Southern Life Ins.
Co. v. Roberts (Civ. App.) 186 S. W. 411.

Fact that description of goods contained in paper sent to insured was not part of
policy did not prev.ent the making of a contract of insurance, where application contain
ing descriptton was made part of policy. Merchants' & Bankers' Fire Underwriters v.

Brooks (Civ. App.) 188 S. W. 243.
.

Paper containing an iron-safe clause, inclosed In envelope, in which policy on stock
of goods, etc., was sent to insured, held no part of policy. Id.

Where employer's liability policy did not refer to application arid did not recite that
It was issued in consideration of the representations made in the application, such appli
cation could not be considered in construing the contract. Maryland Casualty Co. v. W.
C. Robertson & co. (Civ. App.) 194 s. W. 1i40.

-- Parol promise.-Under this article, life insurance company was not bound by
parol promise of agent that there would be no forfeiture of policy for nonpayment of

• premium, policy containing provision therefor, unless beneficiary was first notified and
thereafter defaulted, and by agent's statement that application and policy contained such
clause. Knodel v. Equitable Life Ins. Co. (Civ. App.) 193 S. W. 1138.

Under this article, if agent for life insurance company could bind it by parol promise
that there would be no forfeiture for nonpayment of premium, . unless beneficiary were

notified and defaulted, etc., court could not read promise into policies and enforce them
as amended. Id.

Assignment of policy-E;:ffect of insured's consent.-Under this article, the insurer,
consenting to assignment of life policy by insured held estopped to contest payment of
renewed policy to assignees, on ground of material false statements in application for
insurance. State Mut. Life Ins. Co. v. Rosenberry (Civ. App.) 175 S·. W. 757 .

. Oral evidence.-Oral evidence to establish fact disclosed by policy itself which was

unambiguous is properly excluded. First Texas State Ins. Co. v. Burwick (Civ. App.)
193 S'. W. 16,5.

Art. 4954. Companies shall not discriminate.
Cited, Amarillo Nat. Life Ins. Co. v. Brown (Civ. App.) 166 S. \V. 658; Great Eastern

Casualty Co. v. Thomas (Civ. App.) 178 S. W. 603.

Application to surety or fidelity bonds.-See National Surety Co. v. Murphy-Walker
Co. (Civ. App.) 174 S. W. 997; note under art. 4947.

Rebate In general.-Defendant having executed a note for the first premium, an agree
ment with an agent that defendant should not be required to pay the note if he would as

sist in procuring other insurance held an offer of rebate in violation of this article. Se
curity Life Ins. Co. of America v. Allen (Civ. App.) 170 S. W. 131. See, also, notes under
arts. 4741 and 4897.

Recovery of premiums.-See Federal Life Ins. Co. v. Hoskins (Civ. App.) 185 s. W.
607; note under art. 4897.

Art. 4955. Shall apply to. all companies.
Cited, Nattonaf -Ldve Stock Ins. Co. v. Gomillion (Civ. App.) 178 S. W. 1050.

Constitutionality.-Rev. St. 1911, Final Title, § 16, under Const. art. 3, §§ 35, 36, 43,
held not to enact or 're-enact this article so as to make it' effectual as to all insurance
companies. National Surety Co. v, Murphy-Walker Co. (Civ. App.) 174 S. W. 997.
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Under Const. art. 3, § 35, this article held not germane to title of act, .and hence in
effectual as to a surety company issuing fidelity or guaranty bonds. Id.

Art. 4956. Corporations may be incorporated to transact one or

more kinds of insurance business.
Cited, Commonwealth Bonding & Casualty Ins. Co. v. HolIfield (Civ. App.) 194 S.

W.776.

Art. 4957. Chapter does not apply to fraternal beneficiary compa
nies.

Cited, Loesch v. Supreme Tribe of Ben Hur (Civ. App.) 190 S. W. 506.

Application.-A casualty insurance company, carrying on business on the assessment
or annual premium plan, under Rev. St. tit. 71, is not exempt from penalties prescribed
by article 4746, which is a part of chapter 2, since this article only exempts it from the
provtscons of chapter 15. International Travelers' Ass'n v. Branum (Civ. App.) 169 S.
W.389.

-- Prior acts.-Laws 1909, c. 108, § 65, exempting assessment companies from

liability for penalties and attorney's fees for failure to pay losses within 30 days after

proofs and demand, held changed by the tncorpora.tion of such provision in the statute of
1911, as article 4957, so that thereafter assessment companies were subject to such lia

bility. National Life Ass'n v. Parsons (Civ. App.) 170 S. W. 1038.

Art. 4959. Policy shall not be defeated.
Cited, National Council of the Knights and Ladies of Security v. Sealey (Civ. App.)

162 S. W. 455; Modern Brotherhood of America v. Jordan (Civ. App.) 167 S. W. 794;
Parker v. Busby (Civ. App.) 170 S.· W. 1042; Guarantee Life Ins. Co. v. Evert (Civ.
App.) 178 S. W. 643.

Art. 4960. [3061] [2943] Insurance unlawful unless authorized by
commissioner of insurance.

Application to agent of foreign insurance company.-See Hughes v. FOUlr States Life
Ins. Co. (Civ. App.) 164' S. W: 898; note under art. 4961.

Art. 4961. [3093] Who are agents.
See notes under art. 4972f.

Application to agent of foreign insurance company.-Arts. 4960, 4961, have no appli
cation to agents of a foreign insurance company selling the company's' stock in Texas.
Hughes v. Four States Life Ins. Co. (Civ. App.) 164 S. W. 898.

AuthoMty of agent.-A person authorized by an agent of a fire insurance' company
to represent him in negotiations for' insurance has the same power to bind the insur
ance company to a contract of insurance as has the agent. Austin Fire Ins. Co. v.
Brown (Civ. App.) 160 s. W. 973.. .

The act of insured, who procured a fire policy on a stock of merchandise while locat
ed in a designated building', in removing the stock to another building, was not a breach
of the policy, and an agent may agree to a modification of the policy so as to make it
apply to the stock while in the second building. Texas Nat. Fire Ins. Co. v. White,
Blakeney & Fuller Dry Goods Co. (Civ. App.) 165 s. W. 118.

Person dealing with insurance agent without knowledge of limitation of authority
held entitled to assume that he was authorized to issue particular policy and company
was estopped to assert the contrary. International Fire Insurance Co. v. Black (Clv,
App.) 179 s. W. 534.

An insurance agent SOliciting and obtaining applications, collecting premiums, and
delivering policies has implied authority to state to applicants with binding effect on the
insurer what the amount of the annual premium will be. Illinois Bankers' Life Ass'n v.

Dodson (Clv, App.) 189 s. W. 992.
'

Evidence held to show that the agent soliciting insurance had power to bind Insurer
by a statement of what the annual premium would be. Id.

A provision in a fire policy that policy could be continued by renewal, in considera
tion of premium for renewed term, did not authorize an agent's oral agreement to con

tract in future to renew policy on its expiration, and company was not bound by such
agreement. Westchester Frre Ins. Co. v. Robinson (Civ. App.) 192 S. W. 793.

Where agent of an insurance company was not authorized to make .an agreement
to contract for a renewal of fire policy in future, an oral agreement to do so was indi
vidual, promise of agent. Id.

Evidence that insurer's agent also handled insured's fire insurance bustness for a

long period is insufficient to establish an agency to receive notices of cancellation, where
such notices had always been given directly to insured. Globe Fire Ins. Co. v. Limburger
(Civ. App.) 193 s, W. 222.

,

A letter from general agents of a fire insurance company stating, in response to in
quiry from insurance brokers, the terms on which they would write certain insurance,
held not to give such brokers power to write the insurance stated and extend credit
for the payment of the premium. St. paul Fire & Marine Ins. Co. v. McMillan (Civ.
App.) 194 s. W. 1157.

'

Agent of insured or insurer.-Under arts .. 4961, 4962, an insurance agent, who at an
owner's request procured insurance through a broker in a company not authorized to do

1076



Chap. 15) INSURANCE Art. 4961

bustness in the state, which he had never before represented, held the agent of such

company. Drummond v. White-Swearingen Realty Co. (Civ. App.) 165 S. W. 20.
The local agent of a life insurance company could become the custodian of the pol

icy for insured, notwithstanding his agency for the company. Amarillo Nat. Life Ins. Co.

v. Brown (Civ. App.) 166 S. W. 658.
Evidence held to show that agent writing employer's indemnity insurance was the

agent of the insurer, so that a notice to such agent of the occurrence of the injury was

sufficient. Maryland Casualty Co. v: W. C. Robertson & Co. (Civ. App.) 194 S. W.

1140.

Liability of agent.-An agent held personally liabl� on a policy procured by him in
a company not authorized to do business in the state. Drummond v. White-Swearingen
Realty Co. (Civ. App.) 165 S. W. 20.

Under arts. 4961, 4962, any legal defense available to an insurance company is
available to a person held personally liable as its agent pursuant to such articles. Id.

Where an insurance broker undertook to keep properties insured and affer expira
tion of the policies neglected to secure new policies for a period during which the prop
erty was destroyed by fire, he Vias liable for the toss. Diamond v. Duncan (Sup.) 172
S. W. 1100, affirming judgment (Civ. App.) 138 S. W. 429 and rehearing denied (Bup.) 177
S. W. 955.

Where a broker undertook to keep property insured, the fact that a policy in an in
solvent company did not expire until three months after the destruction of the prop
erty by fire did not relieve the broker of liability for the loss sustained by the insured.
Diamond v. Duncan (Sup.) 177 S. W. 955, denying rehearing 172 S. W. 1100.

Where an insurance agent took the applicant's note for a premium, and, when the
insurer declined the 'risk, refused to return the note and negotiated it, his acts were a

eonverstbn, giving the applicant a right of action. Adams v. San Antonio Life Ins. Co.
(Civ. App.) 185 S. W. �10.

Liability of insurer.-An insurance company is responsible for the acts and declara
tions of their local agents 'within the scope of their employment. Amarillo Nat. Life Ins.
Co. v. Brown (Civ. App.) 166 S. W. 658.

Though insurance agents violate the instructions of the company in taking policies,
the company is liable if the act is within the apparent scope of the agent's authority.
10..

If insurance agents are not authortzed to effect insurance, it cannot be made effec
tive by being ratified by insured after the fire. Norwich Union Fire Ins. Society v. Dal-
ton (Civ. App.) 175 S. W. 459.

'

-- Waiver and estoppel.-Formal notice that if a policy were in force on annual
premium date, a certain premium would be payable, with statement on the back that it
was not a waiver of default, sent out by a subordina.te employe, did not waive right to
forfeit policy on nonpayment of note. Wichita Southern Life Ins. Co. v. Roberta (Civ.
App.) 186 S. W. 411.

A local agent of a fire company, authorized to solicit insurance, deliver pollcies, and
collect premiums, may waive condttions and forfeitures in the policy regardless of au

.thortty conferred by insurer, unless insured knows of such limitations. New Jersey Fire
Ins. Co. v. Baird (Civ. App.) 187 S. W. 356.

Where the company agent was notified of death and viewed the body and said he
was satisfied and that loss would be paid, and the adjuster recognized his authority until
suit was brought, and then denied it, the company was estopped to deny the agency.
American Nat. Ins. Co. v. Nuckols (Civ. App.) 187 S. W. 497.

In action on fire insurance policy, defended on ground of concurrent Insurance net
indorsed on the policy, as required thereby, evidence as to the opinion given by insur
er's employe in charge that property was a coinsurance risk was material as showing
employe's waiver of written notice as to additional insurance. Mechanics' & Traders'
Ins. Co. v. Dalton (Civ. App.) 189 S.· W. 771.

Condition of insurance policy requiring that insurer's wrrtten consent for insur
ance in excess of the amount of concurrent insurance stipulated therein must be in
dorsed on or attached to such policy, may be waived by a duly authorized agent of the
insurer. Id.

If an insurance agent states that the insurance will cost a stated sum per year, and
applicant relying thereon, pays such amount, and the company issues the policy without
informing him that the sum is not a full year's premium, the company is estopped to as
sert forferture for nonpayment of an assessment of which insured had no notice. Illinois
Bankers' Life Ass'n v. Dodson (Civ. App.) 189 S. W. 992.

Estoppel of agent.-Insurance agent, by acquiescence and practical construction of
his contract, held thereafter estopped to insist that he was working upon a salary basis.
Generes v. Security Life Ins. Co. of America (Civ. App.) 163 S. W. 386.

Discharge of agent.�Typewritten provision, of contr-act of employment between su
perintendent of agents and insurance company, that it should remain in force for five
years, held to control printed provision recognizing company's right to discharge at pleas
ure. American Nat. Ins. Co. v. Van Dusen (Civ. App.) 185 S. W. 634.

In suit by its superintendent against insurance company for .breach of contract of em

ployment, evidence held to show the parties intended that the employment was for five
years, and that the company was not to have the right to discharge at pleasure. 're.

Where superintendent of insurance company violated his contract of 'employment or
was Unfaithful in discharge of his duties, the company could dismiss him, though the
contract provided it should run for five years, provided the -supertntendent made a stip
ulated increase in business. ld.
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The contract of employment of superintendent of insurance company, which, after

providing it should run five years, 'if the superintendent made an increase in business,
provided the compensation to which he would be entitled if the contract were termi
nated by "dismissal," referred to dismissal for cause besides a breach of the stipulation
as to Increase in business. Id.

-- Right of recovery In general.-In an action for breach of a contract employing
plaintiff to act as an insurance agent, plaintiff was not barred from recovering profits he
would have made 'out of the commissions on premiums, on the ground that the amount
was to a considerable extent speculative. Oklahoma Fire Ins. Co. v. Ross (Civ. App.)
170 s. W. 1062.

In ineurers action against insurance broker for negligence in not keeping property
insured, damages recoverable held to be diminished by the amount of the unpaid pre
miums. Diamond v. Duncan (Sup.) 177 S. W. 955, denying rehearing 172 S. W. 1100.

An agent cannot recover a balance of commissions included in notes not yet paid.
San Antonio Life Ins. Co. v. Griffith (Civ. App.) 185 S; W. 335.

In an action for breach of an insurance company's contract to make advances to
the agent to enable him to continue work, plaintiff could not recover for the loss of the
business, given up by him to accept employment with the insurance company. Jd.

In insurance agent's contract for' bonus on business procured during the year, the
words "sixty days allowed for settlements" held not to give interest in businees done in
the additional 60 days. Reliance Life Ins. Co. v. Beaton (Civ. App.) 187 S. W. 743.

Art. 4962. [3094] Taxes to be assessed against, when.
See Drummond v. Whtte-Bwear'ingen Realty Co. (Civ. App.) 165 S. W. 20; notes un

der arts. 4874, 4948, 4961.
Cited, Amarillo Nat. Life Ins. Co. v. Brown (Civ. App.) 166 S. W. 658.

Art. 4972. [3096ee] Foreign corporations held to accept provisions
ot this title.

Right to question validity of statute.s--Under this article, foreign Insurance companies
could not question the validity of article 4951, requiring application, to accompany pol
icy. National Live Stock Ins. Co. v. Gomillion (Civ. App.) 178 S. W. 1050, rehearing de-
nied 179 S. W. 671.

'

CHAPTER SIXTEEN

INDEMNITY CONTRACTS

An.
4972a. Subscribers may exchange reciprocal

contracts of indemnity.
4972b. Execution of contracts by attorney in

fact.
4972c. Declaration under oath to be filed

with insurance commissioner.
4972d. Consent to service of process on in-

surance commissioner; process,
how served.

4972e. Statements as to amount of single

Art.
risks and obligations of subscrib
ers.

4972f. Reserve fund.
4972g. Annual report by attorney in fact;

examinations.
4972h. Power of corporations to exchange

insurance contracts.
4972i. Attorney to procure certificate of au

thority armua.Ily ; revocation.
4972j. Certificate fee.
4972k. Insurance laws not to apply.

Article 4972a. Subscribers may exchange reciprocal contracts of in
demnity.-That individuals, partnerships and corporations of this State
hereby designated subscribers are hereby authorized to exchange recipro
calor inter-insurance contracts with each other, or with individuals,
partnerships and corporations of other States and countries, providing
indemnity among themselves from any loss which may be insured against
under other provisions of the laws, excepting life insurance. [Acts 1913.
p. 210, § 1; Act April 9, 1915, ch. 156, § 1.]

Explanatory.-Sec. 13 of the act repeals ch. 109, Acts regular session, 33rd Legisla
ture (Vernon's Sayles' Civ. St. 1914. arts. 4972a-4972f), and all other laws in conflict. The
act took effect 90 days after March 20, 1915, date of adjour-nment.

Compliance in general.-In an action on a fire insurance policy, testimony of a wlt-'
ness held not to show that defendant insurance company complied with this act. Mer
chants' Reciprocal Underwriters of Dallas v. First Nat. Bank (Civ. App.) 192 S. W.
1098.

Personal liabllity.-If defendant reciprocal insurance association was not organized
under this act, and issued a policy without authortty, those acting in its name might
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be personallyIlable, and should be sued individually at 'their places of residence as part
.ners. Merchants' Reciprocal Underwriters of Dallas v. First Nat. Bank (Civ. App.) 192
S. W. 1098.

Art. 4972b. Execution of contracts by attorney in fact.-That such
contracts may be executed by a duly appointed attorney in fact duly au

thorized and acting for such subscribers. The office or offices of such

attorney may be maintained at such place of places as may be designated
by the subscribers in the power of attorney. [Acts 1913, p. 210, § 2; Act

April 9, 1915, ch. 156, § 2.]
See note under art. 4972a.

Art. 4972c. Declaration under oath to be filed with Insurance Com
missioner.-That such subscribers, so contracting among themselves,
shall, through their attorney, file with the Insurance Commissioner of
this State a declaration verified by the oath of such attorney setting
forth :.

(a) The name or the title of the office at which such subscribers pro
pose to exchange such indemnity contracts. Said name or title shall not

be so similar to any other name or title .previously adopted by a similar
organization, or by any insurance corporation or association, as in the
opinion of the Insurance Commissioner is calculated to result in confu
sion or deception. The office or offices through which such indemnity
contracts shall be exchanged shall be classified as reciprocal or inter
insurance exchanges.

(b) The kind or kinds of insurance to be effected or exchanged.
(c) A copy of the form of policy, contract or agreement under or by

which such insurance is to be effected or exchanged.
.

(d) A .copy of the form of power of attorney or authority of such
attorney under which such insurance is to be effected or exchanged.

(e) The location of the office or offices from which such contracts
or agreements are to be issued.

(f) That applications have been made for indemnity upon at least

seventy-five separate risks, aggregating not less than one-half million
dollars as represented by executed contracts or boria fide applications to
become concurrently effective, or in case of liability or compensation in
surance, covering a total pay roll of not less than two thousand employes.

(g) That there is on deposit with some State or National bank as a

depository for the payment of losses not less than the sum of ten thou
sand dollars. [Acts 1913, p. 210, § 3; Act April 9, 1915, ch. 156, § 3.]

See note under art. 4972a.

Art. 4972d. Consent to serv.ice of process on Insurance Commission
er; process, how served.-That concurrently with the filing of the decla
ration provided for by the terms of Section 3 hereof [Art. 4972c], the at

torney shall file with the Insurance Commissioner an instrument in writ
ing, executed by him for said subscribers, conditioned that, upon the is
suance of certificates of authority provided for in Section 10 hereof [Art.
4972i], service of process may be had upon the Insurance Commissioner
in all suits in this State arising out of such policies, contracts or agree
ments, which service shall be valid and binding upon all subscribers ex

changing at any time reciprocal or inter-insurance contracts through
such attorney. Three copies of such process shall be served, and the In
surance Commissioner shall file one copy, forward one copy to said at

torney, and return one copy with his admission of service. [Acts 1913,
p. 210, § 4; Act April 9, 1915, ch. 156, § 4.]

See note under art. 4972a.
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Art. 4972e. Statements as to amount of single risks and obligations
of subscribers.-That there shall be filed with the Insurance Commis
sioner of this State by such attorney a statement under the oath of such

attorney showing the maximum amount of indemnity upon any single
risk, and such attorney shall, whenever and as often as the same shall be

required, file with the Insurance Commissioner a statement verified by
his .oath to the effect that he has examined the commercial rating of such
subscribers as shown by the reference book of a commercial agency hav

ing at least one hundred thousand subscribers" and that from such ex

amination or from other information in his possession it appears that no

subscriber has assumed on any single risk an amount greater than 10

per cent of the net worth of such subscriber. [Acts 1913, p. 210, § 5;
Act April 9, 1915, ch. 156, § 5.]

See note under art. 4972a.

Art. 4972f. Reserve fund.-That there shall at all times be main
tained as a reserve a sum in cash or convertible securities equal to 50
per cent of the aggregate net annual deposits collected and credited to

-the accounts of the subscribers on policies having one year or less to run

and pro rata on those for longer periods. For the purpose of said re

serve, net annual deposits shall be construed to mean the advance pay
ments of subscribers after deducting therefrom the amounts specifically
provided in the subscribers' agreements for expenses and reinsurance.
Said sum shall at no time be less than ten thousand dollars, and if at any
time 50 per cent of the .aggregate deposits so collected and credited shall
not equal that amount, then the subscribers, or their attorney for them,
shall make up any deficiency. [Acts 1913., p. 210, § 6; Act April 9, 1915,
ch. 156, § 6.]

Art. 4972g. Annual report by attorney in fact; examinations.-That
such attorney shall make an annual report to the Insurance Commission
er for each calendar year, which report shall be made on or before March
the first for the previous calendar year ending December 31, showing
that the financial condition of affairs at the office where such contracts
are issued is in accordance with the standard of solvency provided for
herein, and shall furnish such additional information and reports as may
be required to show the total premiums or deposits collected, the total
losses paid, the total amounts returned to subscribers, and the amounts
retained for expenses; provided, however, that such attorney shall not be
required to furnish the names and addresses of any subscribers. The
business affairs and assets of said reciprocal or inter-insurance exchang
es, as shown at the office of the attorney thereof, shall be subject to ex

amination by the Insurance Commissioner. [Act April 9, 1915, ch. 156,
§ 7.]

Art. 4972h. Power of corporations to. exchange insurance contracts.
-That any corporation now or hereafter organized under the laws of
this State shall, in addition to the rights, powers and franchises specified
in its articles of incorporation, have full power and authority to exchange
insurance contracts of the kind and character herein mentioned. The
right to exchange such contracts is hereby declared to be incidental to
the purposes for which such corporations are organized and as much
granted as the rights and powers expressly conferred. [Act April 9,
1915, ch. 156, § 8.] ,

Note.-Sec. 9 makes it an offense for an attorney in fact to exchange contracts with
out compliance with this act, and is set forth in Vernon's Pen. Code 1914 as art. 693i.
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Art. 4972i. Attorney to procure certificate of authority annually;
revocation.-That each attorney by whom or through whom are issued

any policies of or contracts forindemnity of the character referred to in
this Act shall procure from the Insurance Commissioner annually a cer

tificate of authority, stating that all of the requirements of this Act have
been complied with, and upon such compliance and the payment of the
fees required by this Act, the Insurance Commissioner shall issue such
certificate of authority. The Insurance Commissioner may revoke or

suspend any certificate of authority issued hereunder in case of breach
of any of the conditions imposed by this Act after reasonable notice has
been given said attorney, in writing, so that he may appear and show
cause why action should not be taken. Any attorney who may have pro
cured a certificate of authority hereunder shall renew same annually
thereafter; provided, however, that any certificate of authority shall
continue in full force and effect until the new certificate of authority be
issued or specifically refused. [Act April 9, 1915, ch. 156, § 10.]

Art. 4972j. Certificate fee.-That such attorney shall pay as a fee
for the issuance of the certificate of authority herein provided for the
sum of twenty dollars, which shall be in lieu of all license fees and taxes
of whatsoever character in this State. [Act April 9, 1915, ch. 156, § 11.]

Art. 4972k. Insurance laws not to apply.-That except as herein

provided, no insurance law of this State shall apply to the exchange of
such indemnity contracts unless they are specifically mentioned. [Act
April 9, 1915, ch. 156, § 12.]

DECISIONS RELATING TO TITLE OF IN'SURANCE IN GENERAL

3. Insurable interest in property.-A contractor for a building may have an insurable
interest sufficient to sustain a policy on the building under construction to the extent of
whatever is due him. even though he is to be paid by the week and has no rights other
than the statutory ,one of filing a mechanic's lien. Western Assur. Co. v. Hillyer-Deutsch
Jarratt Co. (Civ. App.) 167 s. W. 816.

A husband has no insurable interest in wife's separate property. and insurance con

tract issued to a husband on property owned by wife is void. St. Paul Fire & Marine
Ins. Co. v. McQuary (Civ. App.) 194 S. W. 491.

Where insured property was under trust deed, purchaser agreeing to deed property
back to trustee, insured ceased to have any interest therein, and the policy became void.
Springfield Fire & Marfne Ins. Co. v: Boon (Civ. App.) 194 s. W. 1006.

The existence of an interest in the insured in property covered by the fire insurance
'policy is indispensable to its validity, since the contract is one of indemnity. Id.

4. Insurable interest In human Iife.-An'illegitimate daughter has an insurable In
. terest in the life of her father. Maxey v. Franklin Life Iris. Co. (Civ. App.) 164, S. W.
438.

Illegitimate children, recognized and maintained by their- putative father, have an
.fnsurabla interest in his life. Overton v. Colored Knights of Pythias (Civ, App.) 173 S.
W.472.

'Wife, on being divorced, ceased to have any interest as beneficiary in 'policy on hus
band's life. Northwestern Mut. Life Ins. Co. v. Whiteselle (Civ. App.) 188 S. W. 22.

5. Existence of contracts.-Where the application under which an accident policy
was issued permitted applicant to reject and return the policy, if not satisfactory. there
was no contract, where applicant rejected the policy within the time provided. Business
Men's Accident Ass'n of Texas v. Webb (Civ. App.) 163 S. W. 380.

Where assured's application had been rejected, his silence regarding company's pro
posal to later accept him is not an acceptance, since he was under no duty to speak.
Texas Life Ins. Co. v. Huntsman (Civ. App.) 193 S. W. 455.

6. Executory agreement to insure.-A parol agreement by agent of an insurer with
imured that agent would keep insurance in force by renewing pol ley, insured to pay pTe
mtum for renewal, held an executory contract to contract in future to renew policy which
would require interposition of equity to enforce. Westchester Fire Ins. Co. v. Robinson
(Civ. App.) 192 s. W. 793.

Contracts to insure in the tuture are valid. Id,
Contracts to insure in future are valid, and specific performance thereof may' be

compelled even after a loss which would be recovered by the policy if issued. Id.

7. Oral contracts.-A preliminary oral contract of insurance will bind the insure'!'.
Austin Fire Ins. Co. v, Brown (Civ. App.) 160 s. W. 973.
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A "binder" is a verbal contract of insurance in preeserrtl, of which the insurance

agent makes a memorandum, temporary in its nature, and intended to take the place of
an ordinarv policy till the same can be issued. Norwich Union Fire Ins. Society v.

Dalton (Civ. App.) 175 S., W. 459.
'

An insurance company, through its authorized agent, may contract by parol for re

newal of a policy. Wel:tchester Fire Ins. Co. v. Robinson (Civ. App.) 192 S. W. 793.

9. Acceptance of application.-Evidence held to sustain a verdict that a fire insur

ance policy was intended to become effective without waiting for its approval by the in
, surance company's general agents. Fire Ass'n of Philadelphia v. Powell (Civ. App.) 188

S. W. 47.
-

Where an application for fire insurance provided that no liability should attach until
the application was actually approved by the home office, there can be no recovery where
the jury found that the application had not been approved. Merchants' & Bankers' Fire
Underwrrters v. Parker (Civ. App.) 190 s. W. 525.

11. Policy.-Where live stock insurance policies did not provide that the policy was

in force only while the horse was in a certain town, and insured requested a similar
renewal policy, insured could assume that the policy issued did not contain a provision
1:0, llmiting the company's liability. Indiana & O. Live Stock Ins. Co. v. Keiningham
(Civ. App.) 161 S. W. 384.

Wh'ere a live stock policy made the application a part of it, the application would
control if the policy provided that the horse should be insured only while it remained
in a certain county and the application did not so limit the liability. Id.

'

Where a policy was payable at insured'a death to his wife, there could be no breach
by' the insurer by a failure to perform prior to insured's death. Provident Savings Life
Assur. SOCiety of New York v. Ellinger (Civ. App.) 164 S. W. 1024.

A negro who applied for insurance in an Indiana corporation and gave his note for
the first prem iurn to the agent was not' charged with notice that the company's consti
tution and by-laws provided only for the insurance of white people. Reserve Loan Life
Ins. Co. v. Benson (Civ. App.) 167 S. W. 266.

Where an insurer agreed to and made an indorsement on the policy, naming the
first beneficiary's sister as the beneficiary, it was bound by it, even though the request
to do so was not made on the form provided by it. American Nat. Ins. Co. v. Burnside
(Civ. App.) 175 S. W. 169.

Under provistons of employer's liability policy issued to plaintiff railway and to an

engineering company, held, that it was immaterial whether an employe, when injured,
was in the employ of the plaintiff or of the other insured. J'Eltna Life Ins. Co. v. El Paso
Electric Ry. Co. (Civ, App.) 184 S. W. 628.

Where full amount of premium was deducted from amount awarded insured, in
cluding the premium due on a warehouse which was not destroyed, insured had a paid
up policy on warehouse, for time covered by premium. Merchants' & Bankers' Fire Un
derwriters v. Brooks (Civ. App.) 188 S. W. 243.

Fact that insured did not know that there was to be an iron-safe clauas in policy
would be immaterial, if it was in fact a part of the policy accepted by him. Id.

13. -- What law governs.-Though a contract of accident insurance was made in
a foreign state, the statute of the forum providing for the recovery of damages and at
tornev's fees governs an action thereon. Travelers' Ins. Co. v. Harr-Is (Civ. App.) 178
S. W. 816.

14. -- constructton in genera I.-A forfeiture clause in an insurance policy should
be strictly construed. Western Assur. Co. v. Hillyer-Deutsch-Jarratt Co. (Civ. App.)
167 S. W. 816; Dumphy v. Commercial Union Assur. Co., Limited, of London (Sup.) 174
s. W. 814, reversing judgment (Civ. App.) 142 S. W. 116.

Under a policy providing for the deduction of the balance of dues for the current
year, of insured's death, held that the curr-ent year commenced on October Lst, and not
on January 1st, though insured, after paying a quarterly premium, thereafter paid annual
premiums for one year from January 1st, and hence, insured having died in December,
the company was entitled to deduct the balance of the premium for the year ending the
following October. Fidelity Mut. Life Ins. Co. of Philadelphia, Pa., v. Zapp (Civ. App.)
160 s. W. 139.

Every doubt must be resolved against the company in case of inconsistent provisions
in an insurance policy. Indiana & O. Live Stock Ins. Co. v. Keiningham (Civ. App.) 161
S. W. 384.

A provision of an automobile fire policy that the machine should not be used to carry
passengers for compensation held only to prohibit the use of the machine continuously
for carrying passengers as a business. Commercial Union Assur. Co. of London v . Hill
(Civ. App.) 167 S. W. 1095.

Provision of policy as to keeping inventory and set of books held not to be construed
as applying to all the property, unless its express provisions compelled such construction.
State Mut. Fire Ins. Co. v. Kellner (Civ. App.) 169 S. W. 636.

Where any reasonable construction can be placed on provisions of an insurance policy
that will prevent a forfeiture, that construction should be adopted. Insurance Co. of
North America v. O'Bannon (Civ. App.) 170 S. W. 1055.

Contracts of surety company indemnifying employer against dishonesty of employe
held to be construed by the same rules as apply to other insurance contracts. National
Surety Co. v. Murphy-Walker Co. (Civ. App.) 174 S. W. 997.

Insurance contracts are governed by the same rules as contracts between individuals.
Royal Ins. Co.' v. Okasaki (Civ. App.) 177 S. W. 200.

An automobile' of a liveryman who serves all members of the public is the vehicle of
a common carrier; within an accident policy providing for a double indemnity to one in-
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jured in or on a public conveyance of a common carrier. Fidelity & Casualty Co. v.

Joiner (Civ. App.) 178 S. W. 806.
A contract of insurance will be construed strictly against the insurer and liberally

in favor of the insured. J'Etna Life Ins. Co. v. E1 Paso Electric Ry. Co. (Civ. App.) 184'
s. W. 628.

A contract of insurance should be construed most favorably to the insured, and where
its language is fairly susceptible of any construction making the insurer responsible for
the loss or injury, it is the duty of the court to so construe it. Western Inde.mnity Co.
v. MacKechnie (Civ. App.) 185 S. W. 615.

Insurance contracts should be literally construed. Home Benefit Ass'n of An
gelina County v. Jordan (Civ. App.) 191 S. W. 725.

16. -- DelIvery and acceptance.-The retention of the policy by the local agent
receiving it for delivery at insured's request was some evidence on the question of de
livery to insured. Amarillo Nat. Life Ins. Co. v. Brown (Civ. App.) 166 S. W. 658.

Evidence held to sustain a verdict that a fire'insurance policy was delivered to as

sured. Glens Falls Ins. Co. v. Walker (Civ. App.) 187 S. W. 1036.

18. -- Property covered.-An insurance policy upon household and kitchen furni
ture, which was to run for three years, includes furniture acquired subsequent to the is
suance of the policy. Delaware Ins. Co. v. Wallace (Civ. App.) 160 S. W. 1130.

A fire policy held not to cover either electrotype plates, from which pictures of the
articles insured were reproduced, or a traveling salesman's trunk. Agricultural Ins. Co. v.

Collins (Civ. �pp.) 175 S. W. 1120.
"Furniture" and "fixtures," as used in a fire insurance policy, include light fixtures

and globes, ceiling fans, electric meters, mirror door, and wiring of a building. Fire
Ass'n of Philadelphia v. Powell (Civ. App.) 188 S. W. 47.

A policy of employer's liability insurance payable to "R. & Co." will support suit by
such company, which owned all stock in the "P. G. Co.," and had agreed to satisfy any
judgment obtained by an injured employe against such company, and it paid the Juds-

.

'ment, where pinned to the face of the policy was a rider providing that "notice is ac

cepted that the gin plants named are owned and operated by 'W. C. R. & Co.,' being
named and designated as the 'Po G. Co.''' Maryland Casualty Co. v. W. C. Robertson
& Co. (Civ. App.) 194 S. W. 1140.

20. -- Estoppel of insured as to objections.-Insured is ordinarily bound by the
terms of the policy, whether he reads it or not. Indiana & O. Live Stock Ins. Co. v.

Keiningham (Civ. App.) 161 S. W. 384.
In absence of fraud or mistake, the applicant for insurance, accepting the policy, is

bound by its provisions, whether read or not. Great Eastern Casualty Co. v: Thomas
(Civ. App.) 178 S. W. 603.

Insured's retention of policy held a ratification thereof estopping him from pleading
fraud inducing him to take the insurance as a defense to an action on notes given for
the premiums. Ribble v. Roberts (Civ, App.) 180 S. W. 620.

22. -- Reformation.-An insurance policy will not be reformed to conform to the
alleged actual intent of parties, unless there was mutual mistake, or mistake on one side
and fraud on the other. Great Eastern Casualty Co. v. Thomas (Civ. App.) 178 S. W. 603.

23. -- Renewal.-A renewal of a life insurance policy, containing a clause provid
ing that it shall be incontestable after one year, revives such clause, from the date of
renewal, and the company is not barred from contesting the policy within one year after
the revival, although several years have elapsed since the first issuance. State Mut.
Life Ins. CO. V. Rosenberry (Civ. App.) 175 S. W. 757.

Where a contractor orally arranged that an industrial policy should be extended on

payment of premiums, he is not bound by a limitation of liability in the new policy,
which was not delivered, and which the agent merely told him was more extensive.
Southwestern Surety Ins. Co. v. Thompson (Civ. App.) 180 S. W. 947.

A contract of insurance or for renewal of a policy is an executed contract, which can
be enforced at law. Westchester Fire Ins. CO. V. Robinson (Civ. App.) 192 S. W. 793.

Evidence held sufficient to show that life policy sued on was in force at insured's
death as a renewal of a former policy. Great Eastern Ca.sualty Co. v. Kelley (Civ. App.)
194 s. W. 172.

25. Premiums.-Under an employer's liability policy stating that the premium placed
therein was estimated upon data in the schedule and that the premium would be subject
to further adjustment if the compensation paid employes was greater or less than the
estimated amount, held, that. insurer could recover any additional amount shown to be
due. Fidelity & Casualty Co. of New York V. J. W. Crowdus Drug Co. (Civ. App.) 166
S. W. 1186.

Whether time for payment of premiums on an accident policy is of the essence de
pends on the wording thereof, and it cannot be said that as a matter of law time is of
the essence. North American Ins. CO. V. Jenkins (Civ. App.) 184 S. W. 307.

29. -- Liability for premiums paid by creditor or insurance agent.-In insurance
agent's action for first premium due on policy delivered to, receipted for, and accepted by
defendant, alleged to be due under the agent's contract with his company, and his ad
vance of a part of the premium, evidence held to sustain a verdict for him. Just v. Herry
(Civ. App.) 174 S. W. 1012.

32. -- Evidence as to payment.-In suit by an employer's liability insurer for 'a
premium, evidence held sufficient to support the finding that defendant rendered true
statements of its pay roll in compliance with its policies, and paid all premiums from it
under the policies. Fidelity & Casualty CO. V. Tyler Cotton Oil Co. (Cly. App.) 184 S. W.
304.
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33. -- Refunding or recovery of premiums pald.-That a rejected applicant for in
surance who had given the agent his note for the first premium allowed the agent to ap
ply to another company for insurance did not cancel the first company's debt for the
money received by its agent. Reserve Loan Life Ins. Co. v. Benson (Civ. App.) 16,7 S.
W. 266.

Failure of assured under an employer's liability policy to include the salaries of its
manager and bookkeeper in reports to the insurer of compensation paid held not to en

title the insurer to recover premiums based thereon. Fidelity & Casualty Co. v. Tyler
Cotton Oil Co. (Civ. App.) 184 S. W. 304.

34. Right to assign policy.-Assignable nonnegotiable instruments, see notes to art.
583.

44. Effect of transfer.-An assignee of a fire insurance policy 'held precluded from
claiming that the building was not properly classified and that the provisions in the
poltcy 'in 'regard to additional insurance were invalid. Reliance Ins. Co. of Philadelphia
v. Dalton (Civ. App.) 178 S. W. 966, rehearing denied 180 S. W. 668.

\
45. Cancellation of pollcy.c-Tn an action on an insurance policy, finding of the court

that the minds of the parties had not met on cancellation held supported by the evi
dence. National Union Fire Ins. Co. v. Akin (Civ. App.) 160 S. W. 669.

The retention by an insured of an express money order mailed to him by the com

pany for unearned premiums, with a notice of cancellation, until after a fire, when it was

returned by the insured's attorney, he having previously refused a check, and demanded
money, held not a waiver by the insured of his right under the policy to receive a legal
tender of the unearned premium. Niagara Fire Ins. Co. v. Mitchell (Civ. App.) 164 S. W.
919.

Consolidation of defendant insurance company with the P. Company, without surren

der of defendant's corporate existence, etc., held not to show defendant's repudiation of
a policy with plaintiff so as to entitle plaintiff to recover damages therefor. Provident
Savings Life Assur. Society of New York v. Ellinger (Civ. App.) 164 S. W. 1024.

,

A cancellation of a fire policy upon mortgaged property held ineffective as to tho I

mortgagee, who consented to the cancellation solely on faith of the unintentional misrep
resentation by the agent of the insurer that the policy was avoided by the institution of
foreclosure proceedings, under a clause which he incorrectly stated was in the policy.
Glens Falls Ins. Co. v. Walker (Civ. App.) 166 S. W. 122.

The mere request of insured to insurance agents to keep him protected may au

thorize them, without notice to him, to cancel a binder in one company, and issue one in
another company, if in so doing they are following the custom of all insurance offices.
Norwich Union Fire Ins. Society v. Dalton (Civ. App.) 175 S. W. 459.

Evidence, held to sustain a verdict that a fire insurance policy was not canceled by
mutual consent. Glens Falls Ins. Co. v. Walker (Civ. App.) 187 S. W. 1036.

On cancellation of a policy of fire insurance at any time before loss, by agreement be
tween the parties, independent of the terms of the policy, immediate payment of the un

earned premium may not be required in order to make cancellation valid. Westchester
Fire Ins. Co. v, McMinn (Civ. App.) 188 S. W. 25.

A policy of fire insurance may be canceled at any time before loss, by agreement be
tween the parties, independent of the terms of the policy. Id,

Under provisions of fire insurance policy, cancellation held not binding upon the mort
gagee, to whom loss was payable, but to whom no notice of cancellation was given.
Glasscock v. Liverpool, London & Globe Ins. Co. (Civ. App.) 188 S. W. 281.

Where insured signed a cancellation of the policy, he waived a provision allowing
five days' notice of cancellation. Globe Fire Ins. Co. v. Limburger (Civ. App.) 193 S. W.
222.

Evidence that insured did not know what he was signing is insufficient to justify
setting aside his written cancellation of a policy because of fraud. Id.

That insured did not understand he was signing a cancellation of his policy, and did
not know the insurer's agent had been instructed to secure such cancellation, is insuffi
cient to invalidate the instrument in absence of fraud. Id.

Whether insured canceled his policy is not dependent upon the insurer's agent can

celing a premium charge, where insured trusted such, agent, who also handled his real
estate business, to do so. Id. '

Cancellation of a premium charge against insured by the insurer's agent does not
affect insured's legal rights, when made without his knowledge or consent. Id.

48. Rescission of policy by agreement.-Where insured, though knowing the effect of
his act, was induced, by an insane delusion that his children were -about to murder him
for his insurance, to surrender his policies in consideration of payment of the surrender
value, such surrender was voidable after his death at the instance of his personal repre
sentatives. New York Life Ins. Co. v. Hagler (Civ. App.) 169 S. W. 1064.

Regardless of the provisions of a policy as to cancellation, the policy may be can

celed by mutual consent. Polemanakos v. AUstin Fire Ins, Co. (C�v. App.) 160 S.·W. 1134.

49. Condition precedent to action to rescind policy.-Under a provision of policy au

thortztng cancellation and providing that the unearned portion of the premium should be
returned, held that, unless waived, the repayment of the proper proportion of the pre
mium was essential to a valid cancellation. Polemanakos v. Austin Fire Ins. Co.. (Civ.
App.) 160 S. W. 1134.

Under a provision of a fire policy authorizing cancellation, and providing that the
unearned premium should be returned, held, that a legal tender of the unearned premium
was essential to a valid cancellation. Niagara Fire Ins. Co v. Mitchell (Civ. App.) 164
S. W. 919 .

. 51. Damages recoverable from insurer on cancellation or breach of contract.-In an

action for an insurance company's breach of an ordinary life policy. the insured's meas-
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ure of damages is the difference between what it would cost insured to mature the policy
from the time of breach to the time of expectancy, had there been no breach, and what
it would cost him to mature a like policy in a solvent company for the same period, and
not the amount of premiums paid, with interest thereon. Provident Savings Life Assur.
Society of New York v. Ellinger (Civ. App.) 164 S. W. 1024.

Where there is a mere refusal, not amounting to total repudiation of the contract,
to pay sick benefits to which insured is entitled under a policy of health insurance, his
measure of damages is the amount of the payments to which he is entitled. American
Nat. Ins. Co. v. Wilson (Civ. App.) 176 S. W. 623.

Complete repudiation by insurance company of policy of health insurance held to en

title plaintiff to rescind and to recover as damages amount of premiums paid, with in
terest, less any payments made to him while ill. Id.

52. Forfeiture of policy for breach of promissory warranty, covenants or condition
subsequent.-When insured property is removed from the location specified in the policy
without the knowledge or consent of the insurer, the insured cannot ordinarily recover,
put there may be a waiver of the provision limiting liability to such location or the in
surer may be estopped to set it up. Delaware Ins. Co. v. Wallace (Civ. App.) 160 S. W.
1130.

56. -- Change in occupancy of building.-The term "occupied" as used in a fire
policy, implies an actual use by some person according to the purpose for which it is
designed, and does not imply that some one shall remain in the building all of the' time
without interruption, but merely that there shall not be a cessation of occupancy for any
considerable length of time. Washington :Fire Ins. Co. v. Cobb (Civ. App.) 163 S. W. 608.

A provision in a policy insuring a building occupied as a sanitarium, "while occupied
as the Park Terrace Sanitarium," in absence of provisions qualifying such intent, con

stttuted a warranty that the building would be occupied as a sanitarium during the life
of the POlicy. Id.

.

A sanitarium which consisted of some 22 rooms and several cottages was not "oc
cupied" during the months preceding the fire, where during that time there was no at
tending physician, matron, or servants, and no facilities for heating the building, which
then only contained three people, who were not authorized to receive patients or work for
them, and who left about 26 hours before the fire, after which the building was in charge
of a watchman. Id. _

.

A fire policy on a bulldlrig "while occupied as Park Terrace Sanitarium" does not
warrant such use to continue; a clause allowing vacancy for ten days,' and another con

templating change of occupancy, except to one more hazardous. Southern Nat. Ins. Co.
v. Cobb (Civ. App.) 180 S. W. 155.

57. -- Building becoming vacant.-In an action on a fire policy, evidence held to
show that the condition that the policy should be void if the building should be vacant or

unoccupied for ten days was not broken. Home Ins. Co. v. Peterman (Civ. App.) 165 S.
W.I03.

A provision, in a so-called union mortgage clause, that the mortgagee should notify
the insurer of a change in occupancy held not violated by failing to notify the insurer of
the owner's neglect to occupy the house when completed. Western Assur. Co. v. Hillyer
Deutsch-.Tarratt Co. (Civ. App.) 167 S. W. 816.

That insurance company allowed insured to move his building held not to estop it
from relying upon the breach of a condition declaring that the policy should be void if

'the premises were unoccupied for over 10 days. Fireman's Fund Ins. Co. v. Lyon (Civ.
App.) 171 S. W. 801.

"Vacant," in a fire policy, means empty, while cessation of "occupancy" means

change of use. Southern Nat. Ins. Co. v. Cobb (Civ. App.) 180 S. W. 155.

61. -- Additional insurance.-Under a policy of fire insurance, held, that act of
husband of purchaser from insured in obtaining other insurance on the property did .not
forfeit the first insured's rights in the policy. Dumphy v. Commercial Union Assur. Co.,
Limited, of London (Sup.) 174 S. W. 814, reversing judgment (Civ. App.) 142 S. W. 116.

Parol evidence is admissible to show that an insurance company has lost its right to
invoke a stipulation in the policy, avoiding it if insured shall procure other insurance
without -the consent of the company. Reliance Ins. Co. of Philadelphia v. Dalton (Civ,
App.) 178 S. W. 966, rehearing denied 180 S. W. 668.

A contract of insurance upon a house in a certain amount, and upon household fur
niture in another amount, is divisible, so that the procurement of additional insurance
upon the personal property did not affect the validity of the insurance upon the house.
lEtna Ins. Co. v. Dancer (Civ. App.) 181 S. W. 772.

.

.A provision that a policy should be void,' in the absence of agreement, if insured pro
cured other Insurance; was not nullified by a concurrent insurance clause which did not
provide for forfeiture for its violation. .lEtna Ins. Co. v. Waco Co. (Civ. App.) 189 S. W.
315.

.

The taking of additional insurance without permfsslon being indorsed on a policy,
as required thereby, does avoid the policy, if the insurer consents thereto. Mechanics' &
Traders' Ins. Co. v. Dalton (Civ. App.) 189 S. W. 771.

Clause in an insurance policy forbidding concurrent insurance in excess of amount
allowed is a promissory warranty, the breach of which, in the absence of waiver or es

toppel, will avoid the policy. Id.

62. -- Taking inventory and keeping books and safe.-Provision of policy on stock
of merchandise requiring taking of inventory, and declaring that noncompliance would
avoid policy, held valid and enforceable. Hartford F'ire Ins. Co. v. Adams (Civ. App.) 158
S. W. 231.

.
.

Where a policy of insurance on a stock of merchandise required the taking of an in
ventory and provided that it should be void unless this was done, the insurer could not
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be compelled to accept the invoices' of the goods purchased by the insured in lieu of an

inventory. re,
Policy held avoided by failure to take inventory within 30 days as required therein,

and not capable' of being revived without the insurer's consent by taking the inventory
subsequently. Id. .

An invoice of goods bought during three months, some time before issuance of a

fire policy, does not satisfy a provision of the policy that it shall become void, if a

complete, iternized inventory be not taken within a 'certain time, unless one has been
taken within a certain time prior to the policy. Mechanics' & Traders'. Ins. Co. v.

Davis (Civ. App.) 167 S. W. 175.
Fire insurance policy, specifying different amounts of insurance on building, rurnt

ture and fixtures and stock of merchandise, held severable, and failure to take in

ventory or keep books, as required therein, did not avoid the insurance on the building,
f'urrrlture, and fixtures. State Mut. Fire Ins. Co. v. Kellner (Civ. App.) 169 S. W. 636.

In an action on a burglary insurance policy, evidence held sufficient to support find

ing that the insured had accurately determined his loss from his books with reasonable

certainty, as required by the policy. National Surety Co. v. Silberberg Bros. (Civ. App.)
176 S. W. 97.

Where a fire insurance policy required the insured to take and preserve in a fire

proof safe an inventory of the insured stock, the failure to preserve such inventory or

an equivalent thereof forfeits the insurance. Royal Ins. Co. v. Okasaki (Civ. App.) 177

S. W. 200.
Where the owner of an insured stock of goods negligently left his inventory outside

the safe the night of the fire, and 15 per cent. of it was thereby rendered unintelligible,
there can be no recovery. Id.

The requirement of a fire insurance policy that the insured shall keep, a set of books

showing his business is cornplied with where the books preserved contain a complete
record of the business though the journal was 'burned. Id.

Provision of fire insurance policy that insured should take a· complete inventory of
stock held met by inventory showing number of pieces of lumber and dimensions of each
piece of different kinds and total number of each kind separately, without showing the
class or value. Camden Fire Ins. Co. v. Yarbrough (Civ. App.) 182 S. W. 66.

Insured's failure to substantially comply with the provision of a fire insurance policy
by failing to keep his books in a fireproof safe will defeat his recovery on the policy;
the provision being material. Commonwealth Ins. Co. of New York v. Finegold (Civ.
App.) 183 S. W. 833.

A condrtion in a fire policy requiring assured to keep his books in a secure place
when store was not "actually open for business" held violated by failure to place books
in a safe place while he was home for dinner and while store was locked. Merchants'
& Bankers' Fire Underwriters v. Foster (Civ, App.) 192 S. W. 811.

63. -- 'Change of title, Interest or possesslon.-As regards the provision of a fire
policy voiding it in the event of any change in interest, title, or possession of the sub
ject-matter of insurance, insured having taken in two partners, put one in possession,
and received part of the price, it is immaterial that he retained a lien on the goods
for balance of price, and after the fire paid back the money to his partners. Mechanics'
& Traders' Ins. Co. v. Davis (Civ. App.) 167 S. W. 175.

Under a policy on a building under construction, mistakenly naming the builder as

the insured and the owner as the mortgagee and payee, and containing a mortgage
clause requiring the mortgagee to notify the insurer of any change of ownership, held,
that the ownership was that mentioned in a rate slip correctly designating the, owner or

occupant, so that the real mortgagee was not bound to give notice of the termination of
the interest of the builder. Western Assur. Co. V.· Hillyer-Deutsch-Jarratt Co. (Civ.
App.) 167 S. W. 816.

In a policy insuring a dwelling house, provisions that it should be void if the in
terest of the insured was other than an unconditional ownership, or if the dwelling was

on ground not owned by the insured, referred to the date of the policy, and it was not
avoided by a subsequent sale of the ground. Insurance Co. of North America v. O'Ban
non (Civ. App.) 170 S. W. 1055.

Under a, policy on a dwelling providing that upon any change in the interest in the
dwelling it should be void, a subsequent sale of the ground with reservation of title to
the dwalling with right of removal within a fixed time held not to avoid the policy within
the time for removal. Id.

Policy held not invalidated by deed to H., to which change of title insurance agent
consented, though H. had not bought the land, the deed having been made by direction
of real estate agents. Camden Fire Ins. Ass'n v. Bomar (Civ, App', ) 176 S. W. 156.

In view of art. 5654, held, that there was an absolute sale of an automobile, avoiding
a policy which declared that a change in title should invalidate it. Hamilton v. Erre
man's Fund Ins. Co. (Civ. App.) 177 S. W. 173.

A fire policy's provision, voiding it for any change in insured's interest or title, does
not apply where he sells the land, retains title to the house, to be removed, balance of
price to be then .paid. Fid6lity-Phrenix Fire Ins. Co. v. O'Bannon (Civ. App.) 178 S.
W. 731.

Under a policy of fire insurance, a conditional sale held a change in the interest,
title, and possession of the insured proper-ty avoiding the policy and defeating the in
sured's recovery thereon. Fire Ass'n of Philadelphia v. Perry (Civ. App.) 185 S. VV.
374.

Evidence in an action on a policy of fire insurance, providing that a change in the
interest, title, or possession of the subject of insurance should avoid the policy, held to
show that the insured had made a conditional sale of the premises. Id.

Policy of fire insurance on stock of merchandise, etc., held not void on account of a

1086



Chap. 16) INSURANCE Art. 4972k

change in ownership after its issuance. Merchants' & Bankers' Fire Underwriters v,

Brooks (Civ. App.) 188 S. W. 243.
In action on a fire policy, evidence held to show a violation of provisions forfeiting

policy in case of change in insured's interest or vacancy or buildings. Springfield Fire
& Marine Ins. Co. v. Boon (Civ. App.) 194 S. W. 1001j.

67. -- Nonpayment of pr-emf ums or assessments.-Under a policy providing that
failure to pay premium will avoid the policy, a failure to pay a premium constitutes a

forfeiture without the necessity of formal declaration thereof by the insurer. Under
wood v. Security Life & Annuity Co. of America (Sup.) 194 S. W. 585.

Under a policy providing for forfeiture on nonpayment of premium, the forfeiture
occurred ipso facto on the date when premium was due, when not paid, although by a

further provision the insured might have avoided forfeiture by paving the premium
with interest within 30 days. Id.

Under so-called "board contract," insured could not avoid forfeiture for nonpayment
of premium on the ground that his policies entitled him to a sufficient commission from
his premium to have paid it, where he did not in fact pay such premium. Id.

Where insured on due date gave note for premium, failure to pay the note when due
was equivalent to failure to pay the premium, and worked a forfeiture. Id.'

69. -- Reinstatement of lapsed policy.-Where a life policy provided for rein
statement' upon payment of back premiums, but that the insurer should not be liable
for death occurring within five weeks from reinstatement, the beneficiary cannot re

cover unless there was a waiver, where the insured died within five weeks after the
payment of the back premiums. American Nat. Ins. Co. v: Gallimore (Civ, App.) 166
S. W. 17.

After a policy has lapsed by its terms for nonpayment of premium, the beneficiary
is bound by the act of insured in executing a note containing a new forfeiture, condi
tion to obtain a reinstatement. Wichita Southern Life Ins. Co. v: Roberts (Civ, App.)
J86 S. W. 411.

'

In action on fire insurance policy, evidence held insufficient to show execution of a

new contract after insured had parted with tttle, Springfield Fire & Marine Ins. Co. v.

Boon (Civ. App.) 194 S. W. 1006.

70. Estoppel or waiver of conditions or right of forfeitLll"'e.-Where a life insurance
company was informed about .June, before insured's death in J'anuary, 1911, that she
was in bad health when insured, and did not then cancel the policy, it was estopped
from afterwards denying liability. American Nat. Ins. Co. v. Fawcett (Civ. App.) 16:::;
S. W. 10.

Where the insurer in policy, covering' a stock of merchandise while located in a

designated building, agreed in a writing delivered to insured that the pol icy should
cover the stock while in another building, it could not deny liability on the ground that
the writing was not attached to the policy. Texas Nat. Fire Ins. Co. v. White, Blakeney
& Fuller Dry Goods Co. (Civ. App.) 165 S. W. 118.

A life insurance company held estopped to claim that no application was made for
the policy sued on, so that it was not a binding contract. Amarillo Nat. Life Ins. Co.
v. Brown (Civ. App.) 166 S. W. 658.

An indemnity company, having refused to defend, held estopped to claim that it
was not liable for attorney fees incurred by insured because the insurer's written con
sent to incur the fee was not first had. Royal Indemnity Co. v. Schwartz (Civ. App.)
172 S. W. 581.

The insurer's failure to cancel a policy and return the unearned premium held, in
view of certain knowledge, to waive forfeiture of the policy. Hamilton v. Fireman's
Fund Ins. Co. (Civ. App.) 177 S. W. 173.

.

An insurer, having refused to defend actions against an employer in accordance
with the policy, held estopped to set up that provision of the policy declaring that no
suit should be maintained but for expense incurred in satisfying the final judgment.
Southwestern Surety Ins. Co. v. Thompson (Civ. App.) 180 S. W. 947.

Forfeiture of life policy for failure to seasonably pay a premium and provisions for
manner of reinstatement are waived by an authorized agent receiving and retaining it
with knowledge. First Texas State Ins. Co. v. Gapers (Civ. App.) 183 So. W. 7914.

Under policy providing for forfeiture on due date on failure to pay premium, in
surer could waive forfeiture 11 days thereafter, despite provision by which insured could
avoid forfeiture by payment of premium with interest within 30' days. Underwood v.
Security Life & Annuity Co. of America (Sup.) 194 S. W. 585.

71. -- What conditions may be waived.-Where the defense was that the goods
had been taken from the location specified in the policy, the insured, upon showing that
the insurer's agent agreed to his request to change the location of the policy to the
place of the fire, is entitled to recover, even though the policy forbade waiver of any of
its provisions except in writing upon or attached to the policy, and no change had ac
tually been made on the policy. Delaware Ins. Co. v: Wallace (Civ. App.) 160 S W
1130.

. .

Where a fire policy provided for an extension of time for the benefit of the mor-t
gagee in case of cancellation, the mortgagee may waive that provision for his benefit.
Glens Falls Ins. Co. v. Walker (Civ. App.) 166 S. W. 122.

72. -- Authority of agent in general.-See notes under art. 4961.
74. -- Knowledge or notice of facts.-That persons other than the party to a

?reliI?-inary oral contract of insurance owned interests in the property insured did not
tnvaltdatr, the contract where the insurer's agent knew the facts in relation to the
ownership and that the contract was for the benefit of all the owners. AUstin Fire Ins.
Co. v. Brown (Civ. App.) 160 S. W. 973.

.
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Insurer issuing policy of indemnity with knowledge that statement therein as to

dividends paid by company in which insured held stock was untrue, held estopped from

avoiding policy on the ground that dividends were less than amount stated. Liverpool
& London & Globe Ins. Co. v. Lester (Civ. App.) 176 S. W. 602.

75. -- Delivering policy with knowledge of facts.-An insurer, whose agent was

fully informed of the interest of the party named in the policy as the insured, who in
fact had an insurable interest, and that the party named as mortgagee and payee was

in fact the owner, could not 00 heard to say that it delivered what it then knew to be

an invalid policy, so as to defeat recovery by the party designated as the insured. West

ern Assur. Co. v. Hillyer-Deutsch-Jarratt Co. (Civ. App.) 16,7 S. W. 816.

78. -- Extension of time for payment of pr-emlum.e=Evldence held not to show

an agreement to extend the payment of a premium note and the policy insurance dur-ing
the month in which insured died. Wichita Southe.rn Life Ins. Co. v. Roberts (Civ.
App.) 186 8'. W. 411.

81. -- Examination by adjuster.-Inspection of safe, promise to pay loss, and

an announcement that the loss had been adjusted held to constitute a waiver of any

breach of warranty by the insured. ..tEtna Accident & Liability Go. v. White (Ctv,
App.) 177 S. W. 162.

83. -- Accepting proofs of loss.-Where, under a provision of the application,
providing that, if the certificate of membership was not satisfactory, applicant might
return it to the association and receive back his membership fee, the applicant refused
to accept the certificate, so that the. contract never took effect, the association was not

estopped to deny liability because it insisted on proof of loss and did not return the

membership fee. Business Men's Accident Ass'n of Texas v. Webb (Civ. App.) 163 S.
W.380.

86. -- Weight and sufficiency of evidence.-In an action on a life policy, defend:'
ed on the ground that the first premium was not paid, so as to put the policy into ef
fect, evidence held to sustain a finding that the company intended to extend credit for
the premium to its general agent and to permit him to extend credit therefor to in
sured. Amarillo Nat. Life Ins. Co. v. Brown (Civ. App.) 166 S. W. 658.

In an action on a fire policy, facts held not to show a waiver of the provision re

quirtng preof of loss. Fidelity-Phenix Fire Ins. Co. v. Sadau (Ctv, App.) 167 S. W. 334.
Evidence held to show a waiver by defendant's general agent of a private garage

warranty in a policy insuring plaintiff's automobile. Commercial Union Assur, Co. or
London v. Hill (Civ. App.) '167 S. W. 1095.

In an action on a fire policy, evidence held not to show that insured, on procuring
permission to move a building, secured a waiver of a condition avoiding the policy if
the premises remained vacant for over 10 days. Fireman's Fund Ins. Co. v. Lyon (Civ.
App.) 171 S. W. 801.

.

In action on policy of fire insurance, facts found by jury, and the evidence also held
sufficient to sustain findings for plaintiff on issues of waiver and estoppel as against de
fense of concurrent insurance without insurer's indorsement on policy. Mechanics' &
Traders' Ins. Go. v. Dalton (Civ. App.) 189 S. W. 771.

Evidence held to show waiver by the insurer of torrelture clause for nonpayment of
premium. Underwood v. Security Life & Annuity Go. of America (Bup.) 194 8". W. 585.

89. Risks and causes of loss-I nsurance of property.-In an action upon an auto
mobile insurance policy, evidence held to warrant the jury in finding that misrepresenta
tions as to the cost and I length of service of the automobile were not material to the
risk. St .. Paul Fire & Marine Ins. Go. v. Huff (Civ. App.) 172 S. W. 755.

Policy covering house and furniture each to a specific amount held div isfble, so that
a breach of warranty as to either the house or the furniture -would not arrect the insur
ance on the remainder of the property. ..tEtna Ins. Co. v. Dancer (Civ. App.) 181 S. W.
772.

00. -- Indemnity insurance.-An insurance policy, indemnifying insured against
loss of rents caused by fire or lightning actually sustained on rented premises for and
during such period as may be reasonably necessary to restore the premises to the same

tenantable condition as before the .fire, held to cover such period as was necessary to
place the contract for repairs, and was not limited to the time actually spent in the
making of the repairs. Hartford Fire Ins. Co. v. Pires (Civ. App.) 165 S. W. 565.

In an action on a policy insuring against the loss of rents on property for the period
reasonably necessary to restore the property, evidence held to sustain a finding that the
time consumed was reasonably necessary to restore the building. Id.

An automobile policy exempting loss incurred in operating it in violation of law
would have excepted a death caused while the car was driven by the insured's 16 year
old son, contrary to ordinance, had the ordinance been valid. Royal Indemnity Co'. v.
Schwartz (Civ. App.) 172 S. W. 581.

An indemnity company held liable under an automobile accident policy for. attorney
fees incurred by the insured, but not paid, for services in defending an accident suit,
which the insurer had declined to defend. Id.

Under employer's liability policy issued to plaintiff street railway and to an en

gineering company, injury to plaintiff's employe while engaged in repair work for en

gineering company through negligence of plaintiff's motorman held within its terms .

..tEtna Life Ins. Co. v. El Paso Electric nv. Go. (Civ, App.) 184 S. W. 628.
Evidence, in a contractor's action on a policy of casualty insurance to recover the

amount paid an employe, held to show that the judgment in favor of the employe
against the insured was not the result of collusion and rraud. United States Fidelity &
Guaranty Co. v. Pressler (Civ. App.) 185 S. W. 326.

The action of the agent of an insurance company in collecting premiums and failing
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to account for same constituted a "misapplication" within a bond indemnifying the em

ployer against loss sustained by any misapplication of such agent. American Surety Co.
of New York v. Johnston & Burnet.t (Civ. App.) 194 S. W. 958.

That an agent had made a misapplication of funds before his indemnity bond was

executed did not cancel the liability of the surety company, where it did not appear that
the agent had been guilty of any crime, but had merely been in arrears in his prior
payments. Id.

Evidence held to show that an injured employe was "engaged in ordinary repair
work" within meaning of employer's liability policy insuring against injuries to em

ployes so engaged. Maryland Casualty Co. v. W. C. Robertson & Co. (Civ. App.) 194 S.
W.1140.

'

Employer's liability policy insuring employer against actions resulting from injuries
to ermployes, held to cover liability to an employe who was painting the roof of the gin
to preserve the iron from rust, under clause "engaged .in occupations connected with
the business of cotton gtnning." Id.

91. -- Life tnsur-ance.e=Insured, who was killed while attempting to attract the
attention of a porter and get him to open the vestibUle of a train, held not unneces

sarily on the roadbed within the policy, excepting accidents occurring on a railway road
bed. Travelers' Ins. Co. v. Harris (Civ. App.) 178 S. W. 816.

Where a policy was issued with a rider for preliminary short-term insurance to the
date of the principal policy, on the same terms as the policy, the "first policy year, with
in the meaning of the suicide clause," began at the date of the issuance of the policy
with the short-term insurance. American Nat. Ins. Co. v. Thompson (Civ, App.) 186 H.
W. 254.

Evidence held insufficient to show that insured's death was caused by his motor
cycle coming in contact with a moving vehicle within provisions of life policy sued on.

Great Eastern Casualty Co. v. Kelley (Crv. App.) 194 S. W. 172.

92. -- Accident and health insurance.-A provision for indemnity for total dis

ability that prevents the assured rrorn performing any and every kind of duty pertaining
to his occupation requires only such disability as prevents the performance of any sub
stantial part of his duties. Hefner v. Fidelity & Casualty Co. of New York (Civ, App.)
160 S. W. 330.

In an accident policy providing that, for loss of entire sight of the eye, the insured
shall receive not exceeding $1,000, the word "entire" does not mean total blindness; but
it is sufficient if the insured had practically lost the entire sight of the eye. Interna
tional Travelers' Ass'n v. Rogers (Civ. App.) 163 S. W. 421.

Death from apoplexy, resulting from excitement caused by witnessing a man being
burned to death in an accidental fire, held' death by accident, within the terms of an ac

cident certificate, and not from disease. International Travelers' Assn v. Branum (Civ.
App.) 169 S. W. 389.

Under an accident insurance policy not specifying when an accrued indemnity should
be payable, the liability accrues when the accident occurs, and payment should be made
when proof of this liability is made to the insurer. American Nat. Ins. Co. v. Fulghum
(Civ. App.) 177 S. W. 1008.

In an action on an accident policy excepting accidents while trying to enter a con

veyance using steam. as a motive power, evidence held not to sustain a verdict for
plaintiff. Id.

Total disability to perform the duties of insured's occupation, for which an acci
dent policy provided certain indemnities, held not necessarily physical inability to per
form the duties. Fidelity & Casualty Co. v. Joiner (Ctv. App.) 178 S. W. 806.

An accident policy, excepting injuries while on a railway grade or roadbed, did not
except injuries where insured was necessarily on a ra.ilway roadbed in attempting to en
ter a train. Travelers' Ins. cs. v. Harris (Civ. App.) 178 S. W. 816.

In an accident policy insuring against death through accidental means, which in
cluded death resulting from sunstroke independently of other causes, "sunstroke" is to
be deemed a form of personal injury rather than a disease. Bryant v. Continental Cas
ualty Co. (Bup.) 182 S. W. 673.

Death of one by sunstroke, caused by exposure to the sun while pursuing his ordi
nary vocation, held due to accidental means, within a policy insuring against sunstroke
due to accidental "means. Id. .

One need not be absolutely disabled to do some acts usually done by him in carry
ing on his occupation, to be totally disabled, within an accident policy. Commonwealth
Bonding & Casualty Ins. Go. v. Bryant (Civ. App.) 185 S. W. 979.

In an action on an accident insurance policy, evidence held to show that the cause
of insured's death was an aneurism caused by an accidental blow not arteria sclerosis
superinduced by disease. North American Accident Ins. Co. v. Miller (Civ. App.) 193
S. W. 750.

93. Extent of loss and liability of lnsur-er-e-Flre Insurance.-Policy as liquidated de
mand, see art. 4874 and notes.

In an action on a fire insurance policy, where the policy was not offered in evi
dence, and there was no proof of its contents, a judgment for plaintiff could not be sus
tained. Fidelity Phenix Fire Ins. Co. v. Sadau (Civ. App.) 159 S. W. 137.

Evidence held to sustain a finding that statements as to threats to burn a sanitarium
Wh�ch was insured had not been communicated to the insured' when he applied for the
policy. Washington Fire Ins. Co. v. Cobb (Giv. App.) 163 S. W. 608.

94. -- Accident Insurance.-Evidence held to show that the disability of the in
sured �esulting from the accident, while total within the meaning of the policy, was not
immed�ate. Hefner v. Fidelity & Casualty Co. of New York (Civ. App.) 160 S. W. 330.

EVIdence held to warrant the finding by the jury that plaintiff's eye was injured by
SUPP."VERN.S.C[V.ST.TEX.-69 1089
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external, violent, and accidental means. International 'I'ra.velet-s' Ass'n v. Rogers (Civ.
App.) 163 S. W. 421.

Evidence held to entitle insured to recover as for loss of the entire sight of an eye
within the provision for a certain indemnity. Id.

In an action on an accident policy, evidence held to warrant a finding that deceased
met his death through an accident contemplated by the terms of the policy. Order of
United Commercial Travelers v. Simpson (Civ. App.) 177 S. W. 169.

In an action on an accident policy, evidence held to warrant a finding that insured,
from the time of injury till his death, was totally disabled from performing his cus

tomary duties. Fidelity & Casualty Co. v. Joiner (Civ. App.) 178 S. W. 806.
,

In an action on an accident policy, evidence held not to show that insured was

killed while attempting to enter a moving train, injuries from which cause were ex

cepted. Travelers' Ins. Co. v. Harris (Civ. App.) 178 S. W. 816.
Before recovery on an accident policy can be denied on the theory that deceased

Voluntarily exposed himself to unnecessary danger, he must have apprehended the dan
ger -and entered the position of peril with the intention of exposing himself. Id.

In an action on a policy insuring a horse, where there was no testimony suggeatlug
that the death of the animal was due to one of the excepted causes, the court is war

ranted in finding that the horse died from disease', or accidental injuries as covered by
the policy. National Live Stock Ins. Co. v. Warren (Civ. App.) 181 S. W. 790.

Under provisions of accident insurance policy, the fact that insured was suffering
from disease contributing to his paralysis would prevent the paralysis from being the'
"direct, independent," and exclusive result of the fall, though the fall hastened the
paralysis. Western Indemnity Co. v. MacKechnie (Civ. App.) 185 S. W. 615.

Under accident policy, insurer held not liable where insured's diseases caused the
paralysis or 'concurred with the insured's fall in causing it, but liable if the fall alone
caused the paralysis. Id.

'

Under an accident policy providing for payment for total disability due to bodily In-'
juries, held, that insured was not entitled to payment until the period of disability had
ceased. Commonwealth Bonding & Casualty Ins. Co. v. Knight (Civ. App.) 185 S. W.:
1037.

Total disability under an accident ir.surance policy held such disability as prevented
substantial performance of every part of the business, or as required the insured, in the
preservation of his life and health, to doslst from the transaction of his business. North
American Accident Ins. Co. v. Miller (Civ. App.) 193 S. W. 7501.

Insured held to have been tmmedia tely and corrtinually disabled from performing
every duty pertaining to his occupation, as superintendent of well drilling, within acci
dent insurance policy, nctwfthstandlng attempts to work for short periods separated by
long intervals. Id.

The prtncipal sum and weekly indemnity durmg total disability held, under the
terms of an accident policy, both payable to the beneficiary after 'the death of insured
from the accident after a period of total disability. Id.

95. -- Life tnsurance.c-Where poltcies, containing a provision that, in case of a

failure to' pay premiums, they should automatically be turned into policies for term
insurance, were canceled under a contract voidable because of insured's insanity, the
trial court, on vacating the surrender, should treat the policies as term insurance under
such, provision. New York Life Ins. Co. v. Hagler (Civ. App.) 169 S. W. 1064.

In an action on a life insurance policy with a suicide clause, evidence held sufficient
to show that insured killed himself. State Mut. Life Ins. Co. of Rome, Ga., v. Long
(Civ. App.) 178 S. W. 778.

95Y2' Settlement with injured party.-Where the insurer, having notice of an acci
dent to the insured's employe, disclaims any liability and refuses to make any defense,
it cannot when sued by insured, complain of a just settlement with the injured party.
United States Fidelity & Guaranty Co. v. Pressler (Civ, App.) 185 S. W. 326.

96. Notice and pr-oof of loss.-Validity of stipulations in policy, see notes to art. 5714.
A'delay of 10. months in giving an accident insurance company' notice of an accident

is unreasonable per se, under a clause of the policy requiring notice to be given as soon

as may be reasonably possible. Hefner v. F'idelf ty- & Casualty Co. of New York. (Civ.
App.) 160 S. W. 330.

A provision in a fire policy requiring proof of loss and a signed and sworn statement
by insured showing the property lost or damaged and his knowledge and belief as to the
time and origin of the fire was reasonable and valid. Fidelity-Phenix Fire Ins, Co. v.

Sadau (Civ, App.) 167 S. W. 334.
97. -- Necessity of proof.-The fact that physicians who attended a person ac

cidentally injured attributed his condition to disease, and not to accident, does not
excuse his failure to give the compa.ny notice of the accident as soon as reasonably pos
sible, as required by the policy. Hefner v. Fidelity & Casualty Co. of New York (Civ.
App.) 160 S. W. 330.

'

Where a life policy required proofs of death as a condition precedent to recovery,
there can be no recovery, where no proofs were made, and there was no waiver of the
condittons» American Nat. Ins. Co. v. Gallimore (Civ, App.) 166 S .. W. 17.

Under a life insurance policy making it a condition precedent to recovery that proofs
of death be furnished as required therein, a failure to furnish -such proofs, without claim
ing or showing any excuse, defeats a recovery. American Nat. Life Ins. Co. v. Rowell
(Civ. App.) 175 S. W. 170.

Where insured fails to make the proof of loss required by his policy, there can be
no recovery thereon, unless the insurer waives the defect. Fidelity-Phenix Fire Ins. Co.
v. Sadau (Civ. App.) 178 S. W. 559.

Failure of insured on demand after loss to furnish, as required by the policy bills,
covering household goods destroyed' by fire, held, under the circumstances in which the
goods were acquired, not to defeat recovery on the policy. ld.
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98. -- Estoppel or waiver as to proofs.-A life - Insurance company which denied
.Iiabiltty and refused to furnish blanks for proof of death cannot defend an action on the
policy for failure to furnish proof of dea.th.. American Nat. Ins. Co. v. Bird (Civ. App.)
174 S. W. 939.

Where a fire company denied its liability in toto, there was a waiver of irregularities
in the proof of loss .. Hanover Fire Ins. Co. of New York v. Huff (Civ, App.) 175 S. W. 465.

Failure of insurer of household goods to point out specifically defects in proof of loss
held a waiver of any defects. Fidelity-Phenix Fire Ins. Co. v. SadELU (Civ. App.) 178 s.
W. 559.

Evidence, in an action on an accident policy, held sufficient to establish waiver as'
to furnishing proofs of continuance· of disability. --Commonwealth Bonding & Casualty Ins.
Co. v. Bryant (Civ. App.) 185 S. W. 979.

Proof of loss is waived when the insurer denies all liability under the policy. Com
monwealth Bonding & Casualty Ins. Co. v. Knight (Civ. App.) 185 S. W. 1037.

Where the policy gave the insurer the right to an autopsy, but it was not. demanded
at the time of death, the insurer could not six weeks after. interment insist on such right,
especially where the only dispute was whether his neck was broken or dislocated by the
accident. American Nat. Ins. Co. v. Nuckols (Civ. App.) 187 S. W. 497.

The insurer's waiver of formal proof of loss was to be dated from the time of its
examination of the insured. Merchants' & Bankers' Fire Underwriters v. Brooks (Civ.
App.) 188 s. W. 243.

.

99. -- Fraud, false swearing or misstatement.-Where a policy provided that it
should be' void if insured concealed or misrepresented in writing any material fact or

circumstance concerning the Inaura.nce, or in case of any fraud or false swearing, the
'-'writing," "fraud," or "false swearing" were referable to misrepresentations and mis
statements in the proof of loss. Fidelity-Phenix Fire Ins. Co. v. Sadau (Civ, App.) 167 s.
W. 334.

.

Willful presentation by insured, with intent to defraud, of proof of loss containing
items .overvalued or not lost, will prevent recovery on a policy insuring household goods
against fire. Fidelity-Phenix Fire Ins. Co. v. Sadau (Civ. App.) 178 s. W. {;59.

100. -- Proofs of injury or loss.-Where an animal insurance policy required no

tice of sickness or accident forthwith to t.he insurer with the name of the veterinarian
employed, it being impossible for the assured to procure a veterinarian between the time
of the serious sickness of the animal and its death, notice of death immediately there
after was a compliance with the policy.- National Live Stock Ins. Co. v. Henderson (Civ.
App.) 164 S. W. 852..

A notice of illness of an insured animal given to the insurer's agent held sufficient
compliance with the contract provlston that notice be given the company at its home of

fice, where the notice was immediately forwarded to and received by the insurer's home'
office. Id.

Affidavits held to constitute sufficient proofs of death of assured. National Life Assn
v. Parsons (Civ. App.) 170 S. W. 1038.

Where proof of loss was defective because the notary before whom it was sworn was

interested, the insurer to raise that question must object to it on that ground. Hanover
Fire Ins. Co. of New York v. Huff (Civ. App.) 175 S. W. 465.

Provisions in a burglary' insurance policy requiring visible marks of actual violence
held to determine an evidentiary fact, and not to provide that it should be the sole proof.
National Surety Co. v. Silberberg Bros. (Civ. App.) 176 S. W. 97.

In action on a burglary insurance policy, slipping back of bolt in door, locked the
night before, which was seen through a. narrow space, held. visible evidence and visible
marks of forceable entry. Id.

The sending to insurer by the beneficiary's attorney with the proofs of death of the
coroner's finding of'suicide is not an admission by the beneficiary, who knew nothing of
the coroner's investigation or report of the fact of suicide. De Garcia v. Cherokee Life
Ins. Co. of Rome, Ga. (Civ. App.) 180 S. W. 153.

Proof of loss held sufficient within a policy against theft, declaring "mere disappear
ance" insufficient evidence of theft. Great Eastern Casualty Co. v. Boli (Civ. App.) 187
S. W. 686.

Delay in giving insurer notice of injury to employe, held not a defense, where the in
surer received notice in time to make full investigation and suffered no loss or injury by
reason of the delay. Maryland Casualty Co. v. W. C. Robertson & Co. (Civ. App.) 194
S. W. 1140.

Where the employe of one taking employer's liability insurance was injured on .July
15th, but made no claim until service of citation on August 25th, and the insured on

August 27th gave the citation to insurer's agent, the requirement that notice of accident
must be given immediately was sufficiently complied with. Id.

100Y2' Right to autopsy or to exhume insured's body.-Where insurer pleaded that
doctors' conflicting statements that insured died from broken neck, and from dislocated
neck, meant the same thing, it could not base its right to an autopsy on such conflicting
statements. American Nat. Ins. Co. v. Nuckols (Civ. App.) 187 S. W. 497.

Insurer's right to exhume insured's body, if covered by right to autopsy, can be
exercised only at once and upon showing that it will show fraud or mistake. Id.

To give the insurer the right of exhumation of the insured's body, such right must
be clearly expressed in no uncertain words in the policy. Id.

.

102. Adjustment of loss.-In action on policy, agents of the insurer, who attempted
to make an adjustment and who were being paid a salary by the insurer without refer
ence to such adjustment, were properly disallowed their claim of $10 per day as expenses
of adjustment.- Merchants' & Bankers' Fire Underwriters v. Brooks (Civ. App.) 188 S.
W.243.
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104. -- Waiver as to adJustment.-A provision that the insured shall give oppor

tunity to adjusters to examine the property is waived, where they. made no examination
for 10 days after request by the insured and disclaimed all liability under the policy.
Fidelity Phenix Fire Ins. Co. of New York v. Abilene Dry Goods Co. (Civ. App.) 159 S.
W.172.

105. -- Validity and effect of appraisal or award.-Where neither the provisions of
a fire insurance policy, nor the agreement appointing appraisers, prescribed the procedure
before them, their failure to give notice of the hearing, and to take evidence, does not

invalidate their award. Orient Ins. Co. of Hartford, Conn., v. Harmon (Civ. App.) 177 S.
W. 192.

In an action on an award by appraisers appointed under a fire insurance policy,
proof that the award was void for a reason not pleaded does not defeat recovery. Id,

An award of insurance appraisers, subject to the common-law rules of arbitration, is
not void for failure to give notice and hear evidence, where the insurer made no request
to present evidence. ld.

'

An umpire selected by fire insurance appraisers held authorized, under the policy, to
fix an award ex:ceeding that by either appraiser, where both appraisers agreed there
to. Id.

106. -- Settlement between parties.-In an action on a fire policy, wherein it was

contended that a settlement was obtained by duress; evidence held sufficient to sustain
the plea thereof. Fire Ass'n of Philadelphia v. Richards (Civ. App.) 179 S. W. 926.

All that is required to validate a compromise on a life policy is that the beneficiary
understand the settlement and that the insurer act in good faith in disputing the claim.
McDonald v. JEtna Life Ins. Co. of Hartford, Conn. (Civ. App.) 187 S. W. 1005.

A settlement with the beneficiary, under accident insurance policy, held to have been
procured by the fraud of the company's agent claiming to act in the beneficiary's interest,
so as not to bar recovery under the policy. North American Accident Ins. Co. v. Miller
(Civ. App.) 193 S. W. 750.

Where the beneficiary of an insurance policy had been induced by fraud to accept a

settlement on the policy, and was unable to return the amount received, she may recover

on the policy without tendering a return of the amount received for the settlement. Id.
The dismissal of an action on an accident insurance policy by the beneficiary, with

out knowledge that a fraudulent settlement by her could be set aside, held not a ratifica-
tion of the settlement. Id,

.

107. -- Setting aside adJustment.-An award by fire insurance appraisers will be
disturbed only where fraud,' partiality, misconduct, or gross mistake is shown. Orient
Ins. Co. of Hartford, Conn., v. Harmon (Civ. App.) 177 S. W. 192.

Where the award of fire insurance appraisers does not show that they allowed for

depreciation, but does not conclusively show that they failed to make such allowance, the
award will be sustained. Id.

108. Right to proceeds.-Where, in a controversy between an illegitimate daughter
and the wife of an insured as to the proceeds of a policy, the daughter charged that the
wife induced the insured by undue infiuence to substitute her, instead of the daughter, as

beneficiary, and also that the insured was of unsound mind, evidence that the insured
was very fond of the daughter, and expressed an intention at the time of changing the
policy to provide for her in some method, was relevant to such issues. Maxey v. Franklin
Life Ins. Co. (Civ. App.) 164 S. W. 438.

,

In a controversy between the wife of an insured and an illegitimate daughter as to
the proceeds of an insurance policy, evidence held to sustain a finding that the wife in
duced the insured lry undue innuence to substitute her, instead of the daughter, as bene
ficiary of the policy. Id.

Purchaser of land subject to a vendor's lien, but who assumed no personal liability
on the purchase-money notes, and who insured premises for his own benefit, held entitled
to proceeds as against owner of the lien .. Gassaway v. Browning (Civ. App.) 175 S. W.
481.

One insured in an industrial policy held entitled, in a cross-action in the emploYe's
suit, having contracted for expenses in defending an action, to recover the amount of such
expenses, together with a conditional judgment for the amount of the indemnity in case

the emploYe should recover. Southwestern Surety Ins. Co. .v, Thompson (Civ. App.) 180
S. W. 947.

The purchaser of insured property is not entitled to indemnity provided by the policy
unless it has been assigned to him wtth-fnsurers consent. Springfield Fire & Marine
Ins. Co. v. Boon (Civ. App.) 194 S. W. 1006.

111. -- Trustee.-Where the trustee, to whom insurance was payable as his in
terest might appear in action on the policy, by the owner, answered, disclaiming interest,
the owner's right to recover the full amount due under the policy was established. Cam
den Fire Ins. Ass'n v. Baird (Civ. App.) 187 S. W. 699.

117. Subrogation of Insurer.-The rights of a lienholder and of the insurance com

panies under a provision of a fire policy that whenever the company shall pay the mort
gagee for any loss and claim that no liability existed toward insured, the company should
be subrogated to the rights of the party receivtng payment, were not affected by the
payments of premiums by tlie owner. Washington Fire Ins. Co. v. Cobb (Civ. App.) 163
S. W. 608.

Where the parties of a, fire policy understood that a provision that whenever the
company paid the "mortgagee" any sum for loss and claimed that as to the mortgagor or

owner, no liability existed, the company should be subrogated to the rights of the party
receiving payment as to all collateral securities was intended to cover a mechanic's lien
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on the premises, the insurance company, upon paying such lienor's claim, became sub

rogated to her rights as against the owner. ra,
Where one insured against damage to his automobile offered to assign his claim

against the wrongdoer to an attorney for insurer, who refused for want of authority to
act and because reasonable time had not elapsed to make investigations, and immediately
afterwards insured filed a claim with the wrongdoer and settled, insurer did not waive
his right to subrogation stipulated for in the policy. Maryland Motor Car Ins. Co. v.

Haggard (Civ. App.) 168 S. W. 1011.
Where one procuring insurance on his automobile against damage by collision settled

with wrongdoer, he could not recover on the policy stipulating that insurer on payment
of the loss should be subrogated to all right of recovery by insured for the loss. Id.

In an action by an insurance company, which had paid the loss, held, that the in

sured, who had recovered from the railroad, the negligence of which caused the loss,
was liable only for the surplus remaining in his hands after satisfying his loss and rea

sonable expenses in prosecuting an action against the railroad. Camden Fire Ins. Ass'n
v, Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 175 S. W. 816.

Where, upon payment of theft policy, the owner's interest, in a stolen. automobile
and a bill of sale of the car is assigned to the insurance company, the latter may main
tain suit as claimant upon sequestration of the automobile. Dawedoff v. Hooper (Civ.
App.) 190 S. W. 522.

Where owner had not assigned claim against railroad for fire loss, but had. received
insurance, in action by owner and insurer, it was erroneous to charge that railway com

pany was only liable to insurer. Nussbaum & Scharff v. Trinity & B. V. Ry. Co. (Sup.)
194 s. W. 1099.

118. Interest.-Where an insurance company sent to a beneficiary under a policy a

check for the amount due, which she retained without objection, except an unfounded
objection that it was insufficient in amount, this constituted a sufficient tender, and pre
vented the recovery of interest. Fidelity Mut, Life Ins. Co. of Philadelphia, Pa., v :

Zapp (Civ. App.) 160 S. W. 1.39.
Where the beneficiary under a policy of life insurance, after death of the insured,

demanded the amount of the policy, and refused the amount offered by the insurer, and
began suit for and recovered such amount, held, that he was entitled to interest thereon.
First Texas State Ins. Co. v . .Jiminez (Civ. App.) 163 s. W. 656.

Where an insured building is destroyed, the amount of the policy is due when the
loss occurred, and it will bear interest from that date. Fire Ass'n of Philadelphia v.

Strayhorn (Civ. App.) 165 S. W. 90l.
Under an accident insurance policy not specifying when an accrued indemnity should

be payable, the liability accrues when the accident occurs, and payment should be made
when proof of this liability is made to the insurer, and interest should be allowed from
the date such proof is furnished .. American Nat. Ins. Co. v. Fulghum (Civ. App.) 177
s. W. 1008.

Under employer's liability policy, insured recovering by reason of its payment of
judgment obtained by insured's employg held entitled to interest on its judgment from
date of employe's judgment against it, rather than from the date of its payment there
of.. .l.Etna Life Ins. Co. v. El Paso Electric Ry, Co. (Civ. App.) 184 S. W. 628.

119. Conditions precedent to action on policy.-Compliance with the requirement
that notice be given as soon as may be reasonably possible is a condition precedent to
recovery under the policy. Hefner v. Fidelity & Casualty Co. of New York (Civ. App.)
160 S. W. 330.

121. Defenses in general.-V{here an insured automobile was totally destroyed by
successive fires, negligence of the insured in not safeguarding the automobile after the
first fire held not to-defeat recovery. St. Paul Fire & Marine Ins. Co. v. Huff (Civ. App.)
172 S. W. 755.

In an action on an accident policy which excepted injuries received while the insured
was riding on a motorcycle, it is a good defense that the injuries were so received.
International Travelers' Ass'n v. Peterson (Civ. App.) 183 s. W. 1196.

124. Relnsurance.-A reinsurer under a strict reinsurance contract is not liable for
a loss directly to the insured, who cannot maintain his action, against the reinsurer.
Southwestern Surety Ins. Co. v. Stein Double Cushion Tire Co. (Civ, App.) 180 S. W. 1165.

A contract of reinsurance is one by which an insurer agrees to protect the first in
surer from the risk he has already assumed, and, creates no privity between reinsurer and
insured, although the reinsurer can, by the contract, assume direct liability to the in
sured. Id.

A contract between two insurance companies held a contract of reinsurance, creating
no privity between reinsurer and insured. Id.
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TITLE 72

INTEREST

Art.
4973.
4977.
4978.
4979.
4980.

Definition of interest.
Six' per cent the legal rate.
Six per cent on open accounts, when.
Ten per cent the conventional rate.
Contracts for a greater rate than ten

per cent void.

Art.
4981. Judgment}3 to bear six per cent when

not otherwise stipulated.
4982. Double the amount of usurious inter

est recovered, when.
4983. Usury, how pleaded.

Article 4973. [3097] Definition of "interest.'
1; "Interest."-An agreement to pay plaintiff 200 per cent. on an investment as prof

its held not an agreement for the payment of usury. the payment not being for that of
interest. Burton v. Stayner (Civ. App.) 182 S. W. 394.

The facts, pleaded therefor, showing the transaction usurious, it is immaterial that
the pleading designated it as "exchange or interest"; the sum deducted for use of money

constituting interest. Morris v. First State Bank of Dallas (Civ. App.) 192 S. W. 1074.

2,3. Interest as damages-Indemnity f'or- loss 0'1' injury.-In an action in tort, interest
is a part of the damages. -San Antonio & A. P. Ry. Co. v. Schaeffer (Civ. App.) 179
s. W. 540.

In a suit for damages to personal property, interest is not recoverable eo nomine, but
as damages. -Houston & T. C. Ry, Co. v. Lewis (Civ. App.) 185 S. W. 593.

In a damage action for acquiring property by fraudulent representations, interest is
allowable as an element of damages. Williams v .. Harris (Civ. App.) 193 S. W. 403.

4. -- Breach of corrtract.c=In an action on a contract, with a cross-action alleging
breach, and claiming in reconvention for damages and fQr interest thereon, defendant
held entitled to' interest Qn the damages from the date of the breach. - Times Pub. CQ� v.

Rood (Civ. App.) 163 S. W. 1037.
Plaintiff, whether his action is regarded as one for breach of express contract of

gra.tuitous bailment, or as one of debt for money had and received, and not returned,
cannot recover other damages than interest for detention of money. Ft. Worth State
Bank v. Little (Civ. App.) 168 S. W. 55.

In action between two parties, each claiming a balance due from the other, where ap
pellant is found to' owe. appellee a substantial sum, appellant cannot object to failure of
court to' allow interest on his account against appellee, where appellee has not been al
lowed interest. Walter v. Rowland (Civ. App.) 189 s. W. 981.

Where there is no obliga.tion to' pay interest as well as principal, and interest is
recoverable only as damages for nonpayment of principal when due, the receipt of the
principal as such in full is a bar to any claim for interest which is a mere incident of
the debt.· United Bros. of Friendship of Texas v. Kennedy (Civ. App.) 193 S. W. 253.

9. -- CO'nversiO'n.-The measure of damages for conversion is the market value
of the property at the

-

time and place of conversion, with interest at the time of trial.
San Antonio & A. P. Ry. CO'. v. Smi th st Civ. App.) 171 S. W. 282.

Where plaintiff was entitled to' recover the value of animals as damages ror wrongful
conversion, he was also entitled to recover interest as a part of the damages, from the
date of the conversion, Hancock v. Haile (Civ. App.) 171 S. W. 1053.

10. -- Claim against carrier.-Where the petition in an action against a carrier
for damage to goods expressly seeks interest it is recoverable from the date of the dam
age to the time of the trial. Mlssourt, K. & T. Ry. Co. of Texas v. Gray (Civ. App.) 160
S. W. 434.

A ehlpper recovering for damages to stock is entitled to recover interest from the
date of the damage as a part of his compensatory damages. Texas & P. Ry. Co. v. Er-
win (Civ. App.) 180 S. W. 662.

.

11. -- Rate and computation.-Where a stockholder, was damaged by the negli
gence of the directors, he can only recover 6 per cent. simple interest on his damages.
Thomas v. Barthold (Civ. App.) 171 S. W. 1071'.

12. -- Destruction of .property.-In an .action against a ra.llroad tor the destruc
tion of a house by fire, interest was recoverable only as a par-t of the damages. Moose v.

Missouri, K. & T. Ry, CO'. of Texas (SuP.) 180 s. W. 225, granting writ or error (Civ.
App.) 179 s. W. 75.

14. Detention of money.c-A sole heir having obtained exclusive possesston of testa
trix's estate by suppressing her will and later having left a will in which he bequeathed
to a legatee an amount more than sufficient to' satisfy a legacy in testatrix's will, the
heir's estate was not liable to such legatee for interest at the highest rate. Pitts v. Van
Orden (Civ. App.) 158 S. W. 1043.

Where the husband had secured a decree of divorce in another state, and on his
death had made his mother independent executrix of the estate, and the former wife sued
for her a.llowancs, claiming the decree void, and it was adjudged to be void, she should
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not be allowed interest as a personal judgment against the executrix. Jone� v. Bart

lett (Civ. App.) 189 S. W. 1107.

16. Interest on recover-y of money paid.-Defendant held not liable to codefendants
for interest on purchase money paid him. Dunn v. Epperson (Civ. App.) 175 S. W.

837.

25. Interest on no.te.-Where the amount of a note is tendered, no interest falling
due thereafter is recoverable. Neff v. Heimer (Civ. App.) 163 S. W. 140.

A judgment of foreclosure for the balance due on a vendor-s lien note which provided
for interest, after deducting credits to which the purchaser was entitled should allow
interest on such balance. Humphreys v. Douglass (Civ. App.) 177 S. W. 569.

Where defendant guaranteed a third party's debt due plaintiff, he was liable only
for the then existing debt with legal interest and not for the interest and attorney's
fees stipulated in notes subsequently made by the debtor to plaintiff for the debt in

'question. Martin v. Blair & Hughes Co. (Civ. App.) 187 S. W. 505.

'Zl. Interest on amou nt due for services.-In an action to 'recover the reasonable
value of services rendered by an attorney where the �ervices had been completed and
demand made for payment which was refused, plaintiff was entitled to interest for the
detention of the money due. Branham v. Hallam (Civ. App.) 191 S. W. 158.

31Y2' Interest on money due as contr-lbutton.c=A claim against the owner of one-third
of a lot for contribution of that part of the expense of filling the lot was not a claim for
damages not allowing the assessment of interest as a part of the damages. Stephen
son v. Luttrell (Civ. App.) 160 S. W. 666.

. Plaintiff, subrogated to the rights of the holder of vendor's lien notes to enforce pay
ment of a part of the joint indebtedness assumed by defendant because of a discharge
of such notes, held not entitled to recover interest at the rate named in the notes OT the
attorney's fees specified therein. Holloman v. Oxford (Civ. App.) 168 s. W. 437.

34. Recovery of interest paid.-Interest paid on the excess of purchase-money notes,
due to a mistake in acreage, was recoverable. Lindsay, v. Vogelsang (Civ. App.) 179 s.
W.58.

Art. 4977. [3101] Six per cent the legal rate.
"Ascertaining the, sum payable."-Where plaintiff agreed with defendant to repre

sent him in a suit for a certain sum, the receipt for a part of which contained a mem

orandum of the contract, which receipt was accepted by defendant, held, that the con
tract determined. the sum payable within' this article, so that interest was recoverable
under the contract, and was not a part of the amount in controversy affecting the ju
risdiction of a justice's court. Ewalt v. Holmes (Civ. App.) 1&5 S. ViI'. 39.

In an action for disability indemnity on a policy of accident insurance, plaintiff is
entitled to recover interest eo nomine on the amount sued for, and not as damages, since
the contract is one "ascertaining the sum payable." Great Eastern Casualty Co. v.
Anderson (Civ. App.) 183 S. W. 802.

The district court has jurisdiction of a suit for recovery of $500 agreed to be paid
as broker's commtsston on an exchange of realty, the mterest on such sum being ih the
nature of damages for wrongful detention of the money, and not interest on an open
account or a written contract ascertaining the sum payable, as provided for in arts.
4977 and 4978. Robinson v. Lingner (Civ. App.) 183 s. W. 850.

When appHcable.-Where an obligation providing for the return of money did not
stipulate any rate of interest, the obligee can recover only the legal rate of 6 per cent.
Willett v. Herrin (Civ. App.) 161 S. W. 26,.

Under this article, interest is recoverahle upon the amount contracted to be paid
in an insurance policy. Amertcan Nat. Ins. Co. v. Fulghum (Civ. App.) 177 S. W. 100S.

Under charter of city of Mineral Wells adopted August 19, 1913, in accordance with
Acts 33d Leg. p. 147, § 8 (Vernon's Sayles' Civ. St. 1914, art. 109Gh), city's assignable
certificates for special assessments, fixing interest not to exceed 8 per cent. might be
enforced, notwithstanding general statute relating to interest. Gallahar v. Whitley (Civ.
App.) 1901 S. W. 757.

Art. 4978. [3102] Six per cent on open accounts, when.
Appllcatfon.e-vl'he district court has jurisdiction of [L suit for recovery· of $500 agreed

to be paid as broker's commission' on an exchange of realty, the interest on such SUIl"_

being in the nature of damages for wrongful detention of the money, and not interest on
an open account or' a written contract ascertaining the sum payable, as provided for
in arts. 49m and 4978. Robinson v. Lingner (Giv. App.) 183 S. W. 850.

Art. 4979. [3103] Ten per cent the conventional rate.
In general.-To recover 10 per cent. interest on any item of an account and 10 per

cent. attorneys' fees, it was necessary to prove an agreement in writing to pay such
sums. Wall & Carr v. J. M. Radford Grocery Co. (Civ. App.) 176 S. W. 785.

Art. 4980. [3104] Contracts for greater per cent void.
1. In gene'ral.-An· agreement to pay plaintiff 200 per cent. on an investment as

profits held not an agreement for the payment of usury, the payment not being for that
of interest. Burton v. Stayner (Civ. App.) 182 s. W. 394.

Where the original transaction was usurious, that vice will follow a debt based on
such usury in whatever form it may assume. Id,
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4.
.

Loans in general.-Loans of $10 at the rate of $3 a month were usurious, entitling
the borrower to recover double the amount of interest paid. Cotton v. Barnes (Civ .

.App.) 167 S. W. 756.

5. Bills, notes and other instruments for the payment of money.-It is usury for one

to discount a check for the drawer, retaining more than legal interest.. Morris v. First
'State Bank of Dallas (Civ. App.) 192 S. W. 1074.

6. -- Renewal note.-ln an action on a note wherein defendants set up usury,
evidence held sufficient to support; a finding that the usury occurred in previous trans
actions which had been settled by the execution of the note in question. Rushing v.

Citizens' Nat. Bank of Plainview (Civ. App.) 162 S. W. 460.
When a usurious obligation is settled and abandoned to a new security taken for a

debt lawfully due, such new security rests upon a consideration purged of usury, and
is valid. ld.

11. Contract or debt originally valid.-An antecedent Indebtedness. is not affected by
subsequent usurious renewals or extensions, where the transactions are distinct. Cain
v. Bonner (Sup.) 194 S. W. 1098.

19. Rights and remedies of parties-Application of payments.-Each payment made
upon a contract affected with usury is a payment upon the principal applied by law,
notwithstanding it was paid and received as payment of interest. Cotton v. Thompson
(Civ. App.) 159 S. W. 455.

Payments made upon a contract affected with usury are applied by law as pay
ments upon the pr-incipal, even though paid and received as Interest, Cotton v. Beatty
(Civ. App.) 162 8. W. 1007.

Where mechanic's lien contract originally valid was extended by agreement for
usurious interest, the suit brought after expira.tion of limitations as to the original
contract but within the period as to the renewals was upon the renewal contract, and
the usurious interest collected should be applied to reduction of the principal. Cain v.

Bonner (Sup.) 194 S. W. 1098.

27. Waiver and estoppel.-A release without consideration held not to estop plain
tiff from' suing for a recovery of the amount illegally collected from him by defendant
as interest. Cotton v. Thompson (Civ. App.) 159 S. W. 455.

The right to. sue for usurious interest paid may be the subject of compromise and
adjustment, where made in good faith, and where the right to recover the usury is waived
by the payer for a sufficient consideration. ld.

Where plaintiff who had borrowed money of defendant at a usurious rate of interest
had signed a so-called release procured by defendant as an estoppel against a suit to

recover, it was not necessary for plaintiff to show that the release was signed by him
as the result of rraud or mistake. ld.

An agreement between the debtor and usurer, reciting an accounting, and that the
agreement was executed· in full satisfaction of all claims of each against the other,
would not estop. the debtor from recovering usury in the absence of a showing that
the claim therefor was included in the settlement. Cotton v. Sanderson (Civ. App.) 160
S'. W. 658.

Where defendant made plaintiff a second usurious loan in consideration of plainUff's
releasing his right to sue for usury in the first loan, that consideration is sufficient and
the agreement is a defense to the usury in the first transaction. Cotton v. Beatty (Civ.
App.) 162 S. W. 10017.

The right to sue for usurious interest paid may be the subject of compromiae, ld.

Art. 4981. [3105] Judgments, rate of interest on.

Cited, David v. First Nat. Bank of Claude (Civ. App.) 172.S. W. 579.

Rate on judgment.-Under this article, where a note stipulated for interest at 8 per
cent., judgment thereon was properly rendered for the amount due at the date of the
judgment, with interest from that date at 8 per cent. Lloyd v. American Nat. Bank
(Clv. App.) 158 S. W. 785.

Art.· 4982. May recover double usurious interest paid.
Nature and grounds of remedy.-A maker of a note held to have paid usurious in

terest authorizing a judgment for double the amount, under this article. Lee v. White
(Civ. App.) 171 S. W. 1056.

Where all payments made on a note were applied on the principal, there can be no

recovery under the statute providing for a recovery by the party who "pays" usurious
interest. Allen v. First Guaranty State Bank of Pittsburg (Civ. App.) 175 S. W. 485.

Usury may be paid in property. Stewart v. Briggs (Civ. App.) 190 S. W. 221.
Where amount of interest note was usurious, held that, where cotton was received

in payment and value of cotton did not exceed amount of lawful interest that could be
charged, no usury was paid within this article. ld.

Actions for penalties.-Petition in an action to recover the statutory penalty for
usury, alleging the borrowing of certain sums from defendant's agent secured by an as

signment of wages and the payment of a usurious interest thereon, held good as against
a general demurrer. Cotton v. Thompson (Civ. App.) 159 S. W. 455.

Under this article, r.eld that it was not necessary tc allege a demand upon the de
fendant. ld.

Allegations of petition and of supplemental petition in an action to recover the
statutory penalty for charging and collecting usury on money loa.ned held sufficient to
let in proof of the true character of the release pleaded by defendant. . ld.

In a suit to recover the statutory penalty for usury charged and collected on money
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loaned, the amount owed by plaintiff to defendant was allowable to defendant as an off
set against the amount of plaintiff's recovery. ld.

Omission of verification on a plea of usury seeking to recover a penalty required by
this article and art. 4983 is not a jurisdictional defect and may be cured by amendment.
Cotton v. Rea (Sup.) 163 S. W. 2.

A petition to recover usurious interest, alleging that defendant, agreeing to make a

loan of $8,000, exacted and received $1,200, alleged payment of $1,200. Gunter v. Mer
chant (Civ. App.) 172 S. W. 191, rehearing denied 173 S. W. 260.

An agreement of the maker of a note with B., after B. acquired the note, held ad
missible on the question of whether B. acquired it for himself or for the maker, relative
to the maker's right to recover of the payee the penalty for usury paid. Braly v. Con
nallv (Civ. App.) 1�0 S. W. 916.

The joint and several obligors with defendant on contracts claimed to be usurious
were necessary parties to an action to recover usurious interest paid. First Nat. Bank
v, Herrell (Civ. App.) 190 S. W. 797.

Persons entitled to enforce penalties.-B. not having paid notes as agent of the
maker, but, as shown by their agreement, acquired them for himself, the maker could
not, under this article, recover of the payees the penalty for usury paid. Braly v.

iConna.lly (Civ. App.) 180 S. W. 9116.
The maker of a note for the purchase price of land cannot recover the penalty for

usury from, a bank to which the note was transferred in payment of a previous note of
the payee which included usury. Thorn v. First Nat. Bank of New Boston (Civ. App.)
191 S. W. 148.

Art. 4983. [3107] Usury, how pleaded.
Necessity for verificatlon.-Omission of verification on a plea of usury seeking to re

cover a penalty required by this article and art. 4983 is· not a jurisdictional defect, and
may be cured by amendment. Cotton v. Rea (SuP.) 163 S. W. 2.
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TITLE 73

IRRIGATION AND OTHER WATER RIGHTS
Chap.

1. Regulating the mode of irrigation and
the use of water.

Chap.
2. Water improvement districts.

I

CHAPTER ONE

REGULATING THE MODE OF IRRIGATION AND THE USE
OF WATER

Art.
4991. Certain waters declared state prop

erty.
4992. Purposes for which storm, flood or

rain waters may be diverted.
The ordinary flow and underflow of

flowing streams may be diverted,
etc.

4994. Purposes of appropriation.
4995. Priority of appropriation; who deem

ed an appropriator; this act not to
work a forfeiture of rights acquir
ed under declaration of appropri
ation duly acted upon; forfeiture.

4995a. State divided into water divisions.
4995aa. What constitutes beneficial use.

4995b. Board o� water engineers continued;
constitution of board; appoint
ment and qualification of mem

bers; bond; removal; vacancies.
4995c. Salary.
4995d. Sessions; quorum; secretary; rules;

seal; office, supplies, etc.
4995e. Expenses.
4995f. May hold sessions at any place, etc.
4996-4996b. [Repealed.]
4996bb. Extension of time for compliance

with statute.
4996c. Persons desiring to appropriate wa

ter shall make application to
board of water engineers; requi
sites of application; map; no ap
plication required in certain cases.

4996cc. Presentation by person desiring to
investigate feasibility of reservoir
project.

4996ccc. Same; fee to be deposited.
4996cccc. Same; credit with amount of fee

paid on making application for
permit.

4996ccccc. Same; board may return fee on

election not to apply for per
mit.

4996d. Additional data may be required;
fees.

Drainage; plans.
Preliminary examination.
Applications to be recorded.
Action upon application.
Notice of hearing of application,

etc.
4996i. Publication of notices, etc.
4996j. Hearing upon application.
4996k. Cost of publication.
4996l-4996s. [Repealed.]
4996t. Attorney general to represent board.
4996u, 4996v. [Repealed.]
4996w. Transmission of certified copy of

judgment to board of water engt-

4993.

4996dd.
4996e.
4996f.
4996g.
4996h. ,

neers.

Art.
4996ww. Inspection of works under con-

struction.
4996x. [Repealed.]
4996y. Form of permit, etc.
4999. Work to begin in ninety days; rev-

ocation of permit on failure, etc.
[Repealed. ]
State may recover penalty.
Date of priority.
Board to measure streams, make re

ports, etc.
5001dd. Ascertainment of quantities of wa-

ter required.
5001ddd. Condemnation of existing works.
5001e. Board to make rules, etc.
500lf. Fees. "

5001g. [Repealed.]
5001h. Standard unit.
5001hh. Quantity of water constituting unit.
5001i. Water right.
5001j. Right limited to beneficial use.

5001k. Right forfeited by abandonment.
500H. Right of owner of dam to appropri-

ate water; application; rights as

to persons using water.
500HZ. Corporations may sell or lease wa

ter or water rights; lien; obliga
tion under contracts; priority of

appropriators not affected.
5001m. Conservation of storm water author

ized.
5001n. 'Use of streams for conveying stored

water.
50010. [Repealed.]
5001p. Injunction authorized.
5002. Formation of corporations author-

ized.
500�a. Same; sale or lease of water and

water rights; compliance with
statute.

Persons entitled to use water.
No discrimination against users.

Water to be prorated.
Permanent water right and ease

ment.
5002f. Regulation of rates; discrimination;

complaint; deposit.
5002g. Order on complaint; deposit and

bond for costs; certified copy of
complaint to be sent to "defend
ants.

Hearing; evidence; adjournments;
decision.

Appeal; supersedeas.
Issuance of subpcenas authorized,

etc.
Who may administer oaths, etc.
Certified copies.
Rules may be prescribed, etc.

5001a.
5001b.
5001c.
5001d.

5002b.
5002c.
5002d.
5002e.

5002h.

5002i.
5002j.

5002k.
5002l.
5002m.
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Art.
5002n.
50020.
5002p.
5003.

Conveyances, how made.
Partnership dttches.
Surplus water to be returned.
Preliminary surveys; members of

board- of employes may enter up
on land to make investigations.

5004. Right of way over public lands:
5004a. Eminent domain; application to

board; institution of proceedings
by board.

5006. Public roads and bridges.
5008. May cross streams, etc.
5009, 5009a. [Repealed.]
5011. Surveys under reclamation act.
5011a. Reclamation projects.
5011b. Diverston of water from watershed

prohibited, when.
5011c. Application to board of water engi

neers; hearing; appeals.
5011cc. Prescriptive right to appropriation.
5011d. Reservoirs and canals, etc., to be

fenced.
5011e. Alienation of land required, etc.
5011f. Directors may be elected.
5011ff. Preference lien upon crops raised on

land irrigated.
-

5011fff. Enforcement of lien.
5011g. Artesian wells.
5011h. Certain artesian wells declared nui

sance.

5011i. Waste in relation to artesian wells
,

defined.
5011j-50110. [Repealed.]
5011t. Diversion of surface waters; reme

dies; provisos.
5011lh. Artesian wells may be dug if se

curely cased.
5011lha. Waste of water; nuisance; abate-

ment; closing water gates
against person guilty. ,

5011lhb. Waste of water a public nuisance.
5011lhc. Jurisdiction and venue of suits.
5011lhcc. Who may sue for injuries due to

waste of water.
5011lhd. Operator of irrigation system to

keep records; annual statement
to board of water engineers.

5011lhdd. Statement to board as to test of
artesian well.

5011lhe. Annual report as to public arte
sian wens.

5011lhee. Regulations relating to artesian
wells not to apply to oil wells.

5011lhf. Board to determine relative rights
of claimants to waters; taking
testimony; transfer of cases

from courts to board.
5011lhff. Notice; adjournment of taking of

testimony; sessions; members of
board who may preside.

5011%g. Special notice to claimants of ses

sions of board.
5011lhgg. Claimant shall make statement in

writing of .extent of claim.

Art.
5011lhh. Certification of statement.
5011lhhh. Taking of testimony; disqualifica-

tion of members of board.
5011lhi. Notice of completion of testimony;

inspection by claimants.

5011lhii. Employment of stenographers; ex-

perts, etc.
5011%j. Expenditures charged as costs.
5011%jj. Oontest of claims; notice.

5011%k. Hearing; compelling attendance of

witnesses; depositions; fees and
costs.

5011lhkk. Transmission of evidence to office
of board.

5011lhl. Examination of stream or water
supply; measurements; map.

5011lhZl. Findings of fact and determina
tion; rights determined; certi
fied copy sent to 'counties
through which stream flows.

5011lhm. Certificates of determination; reg
istration.

5011%mm. Appeal to district court; parties.
5011%n. Notice of appeal; bond; consoli

dation of appeals.
5011lhnn. Notice to board of perfection of

appeal; service on appellees.
5011lho. Appellant shall file in district·

court certified transcript of rec
ord and determination of board.

5011%00. Trial de novo in district court.
5011%p. Testimony taken before boards,

maps, etc., admissible in evi-
.

dence.
5011%pp. Decree of district court; costs;

appeal.
5011lhq. Order of board effective pending

appeal.
5011lhqq. Determination of board as affirm

ed or modified conclusive.
5011 lh r. Persons not presenting claims to

board shall be barred after
three years; rights of riparian
owners not affected.

5011lhrr. Each county shall constitute a wa

ter district; resolution of com

missioners' court for water com

missioner; salary and expenses.
5011lhs. Board shall appoint water com

missioner for each district; ten
ure, removal, and vacancies:
oath and bond.

5011lhss. Duties of water commissioners.
5011%t. Same; division, etc., of water; ap

peal to board.
5011 lh tt. Assistants for water commission

er; compensation; discharge.
5011lhu. Act shall apply to what streams,

etc.
5011lhuu. Recognition of riparian rights.
5011%v. Not to affect vested rights.
5011lhvv. Partial invalidity.
5011%w. Repeal.

Article 4991. [3115] Certain waters declared state property.-The
unowned and unappropriated waters of the ordinary flow and underflow
and tides of every flowin.g river or .natural s�ream, of all lakes, bays or
arms of the Gulf of MeXICO, collections of still water, and of the storm
flood or rain waters of every river or natural stream, canyon, ravine de
pression or water shed, within the State of Texas, are hereby declared to
be .the property of ��� St�te, and the right to the use thereof may be ac

quired by appropriation m the manner and for the uses and purposes
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hereinafter provided. [Acts 1895, p. 25; Acts 1913, p. 358, § 1; Act
March 19, 1917, ch. 88, § 1.]

Explanatory.-The act repeals ch. 171, Regular Session, 33rd Leg., and all other
laws in conflict. Took effect 9(} days after March 21, 1917, date of adjournment.

Cited, Cow Bayou Canal Co. v. Orange County (Civ. App.) 158 S. W. 173; Lakeside
Irr. Co. v. Kirby (C'iv. App.) 166 S. W. 715; Washington County v. Pendleton (Civ. App.)
178 S. W. 979.

Right to water at reasonable rate.-See Toyah Valley Irr. Co. v. Winston (Civ.
App.) 174 S. W. 677; note under art. 5 (}0'2c.

To what waters applicable.-Under this chapter, owners of land through which rain
waters having their source in other lands flow, have no riparian rights in them, but
they are subject to appropriation. Hoefs v. Short (Civ. App.) 178 S. W. 11.

Where water in a. creek flows through a well-defined channel, with banks and bed
fed by rains falling within its watershed outside of defendants' land and through which
water flows only after a rainfall, held not to be watercourse to which riparian rights
attach, but that title remains in state and the water is subject to approprtatron under
this article. Hoefs v. Short (ClV. App.) 190 S. W. 802.

Art. 4992. [3116] Purposes for which storm, flood or rain waters

may be diverted.-The storm, flood or rain waters described in the pre
ceding Section may be held or stored by dams, in lakes or reservoirs, or

diverted by means of canals, ditches, intakes, pumping plants, or other
works, constructed by any person, corporation, association of persons or

irrigation district created under the statutes, for the purpose of irriga
tion, mining, milling, manufacturing, the development of power, the con

struction and operation of waterworks for cities and towns, or for stock

raising. [Acts 1895, p. 25; Acts 1'913, p. 358, § 2; Act March 19, 1917,
ch. 88, § 2.]

Art. 4993. [3117] The ordinary flow and underflow of flowing
streams may be diverted, etc.-The ordinary flow and underflow of the

flowing water and tides of every natural river, or stream, within the State
of Texas may be taken or diverted from its natural channel by any of
the persons named in the preceding section for any of the purposes stat
ed therein; provided, that such ordinary flow and underflow shall not

". be diverted .to the prejudice of the vested rights of any riparian owner

without his consent except after condemnation thereof in the manner

hereinafter provided. The waters of any arm or inlet of the Gulf of
Mexico, or of any salt water bay, may be changed from salt to sweet or

fresh water, and held or stored by dams, dikes or other structures and
taken or diverted by any of the persons named in this Section for any of
the purposes stated herein. [Acts 1895, p. 25; Acts 1913, p. 358, § 3;
Act March 19, 1917, ch. 88, § 3.]

Art. 4994. [3118] Purposes of appropriation.-The appropriation
of water must be for irrigation, mining, milling, manufacturing, the de
velopment of power, the construction and operation of waterworks for
cities and towns, or for stock raising. Provided, that so far as practica
ble and within the limits of the public welfare, the water engineering
board hereinafter created shall subordinate the appropriation of water
for power to the appropriation of water for irrigation. [Acts 1895, p.
25; Acts 1913, p. 358, § 4; Act March 19, 1917, ch. 88, § 4.]

'See Toyah Valley Irr. Co. v. Winston (Civ. App.) 174 S. W. 677; note under art.
5()'02c.

Art. 4995. [3119] Priority of appropriation; who deemed an ap
propriator; this act not to work a forfeiture of rights acquired under
declaration of appropriation duly acted upon; forfeiture.-As between
appropriators, the first in time is the first in right. [Acts 1895, p. 25;
Acts 1913, p. 358, § 5; Act March 19,.1917, ch. 88, § 5.]

-

For the purpose of this Act, an appropriator is any person,. associa
tion of persons, corporation or irrigation district, who has heretofore
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made beneficial use of any water, in a lawful manner, under the provi
sions of any Act of the Legislature of the. State of Texas, prior to the

passage of Chapter 171 of the General Laws of the Thirty-third Legis
lature of Texas, and who has filed with the State board of water engi
neers a record of his appropriation, as required by said Act of the 'I'hir

ty-third Legislature, or who has heretofore or may hereafter make bene
ficial use of any water within the limitations of a permit lawfully issued

by the board of water engineers, and no appropriation of any water shall
be considered as having been perfected unless such water has been bene

ficially used for one or more of the purposes named in this Act, and for
the purpose or purposes stated in the original declaration of intention to

appropriate such water, or stated in the permit issued by the board of
water engineers. [Act March 19, 1917, ch. 88, § 6.]

Neither the foregoing Section [preceding paragraph of this article]
nor any other provision of this Act shall be construed as intended to im

pair or to work or authorize the forfeiture of, or shall impair or work or

authorize the forfeiture of, any rights heretofore or hereafter acquired by
any declaration of appropriation or by permit when the appropriator has

begun, or begins, the work and development contemplated by his decla
ration of appropriation, within the time provided in the law under which
the same was or is made and has prosecuted, and continues to prosecute,
the same with all reasonable diligence toward completion; but if any
appropriator under this Act, or other law of this State, has failed or fails
to begin the work and development contemplated by his declaration of
appropriation within the time provided in the law under which the same

was or is made, or has failed or fails, to prosecute the same with all rea

sonable diligence toward completion, his right to so much water as has
not been applied, or is not applied, to beneficial use, as defined in Section
nine [Art. 4995aa] of this Act shall be considered as, and shall be, for
feited, and such water shall be subject to new appropriation under this
Act; provided that no such rights shall be declared forfeited until the
person or persons who are the owners of the land and whose rights are

claimed to have been forfeited, shall first be given due notice and hear
ing as required in Section 33 [Art. 4999] of this Act, and provided' fur
ther, that it a permit for the use of such water has been issued, or is is
sued, under this Act, or under the Act approved April the 9th, 1913, such
water shall not be subject to new appropriation until the permit is can

celled by the board in whole, or in part, in accordance with the provisions
of Section 33 [Art. 4999] of this Act. [Act March 19, 1917, ch. 88, § 7.]

Explanatory.-Act approved April 9, 19113, referred to above, is chapter 171 repealed
hereby.

Art. 4995a. State divided into water divisions.-The State shall be
and is hereby divided into three water divisions, as follows:

All that portion of the State of Texas lying North of the thirtieth
parallel, north latitude, and west of the one hundredth meridian west

longitude, shall constitute water division No. 1.
All that portion of the State of Texas lying east of the ninety-seventh

meridian west longitude, and south of the thirtieth parallel north latitude,
together with all that portion lying north of the thirtieth parallel north
latitude and east of the one hundredth meridian west longitude, shall
constitute water division No.2.

All that portion of the State of Texas not embraced in water division
No. 1 or water division No. 2, as' hereinbefore defined, shall constitute

\
water division No.3. [Acts 1913, p. 358, § 6; A,ct March 19, 1917, ch.
88, § 8.]' ,

1101



Art. '4995aa IRRIGATION AND OTHER WATER RIGHTS (Title '73

Art. 4995aa. What constitutes beneficial use.--For the purposes of
this Act, beneficial use shall be held to mean the use of such a quantity
of water, when reasonable intelligence and reasonable diligence are ex

ercised in its application for a lawful purpose, as is economically neces

sary for that purpose. [Act·March 19,1917, ch. 88, § 9.]
Art. 4995b. Board of water engineers continued; constitution of

board; appointment and qualification of members; bond; removal; va

cancies.e=The board of water engineers, created and constituted by the
Act of the Thirty-third Legislature, Chapter 171, General Laws, approv
ed April 9, 1913, is hereby continued, and the members constituting such
board shall continue in office for the respective terms for which they
were appointed, and until their successors are appointed and qualified,
unless sooner removed in the manner provided by law. Said board shall
be composed of three members, one of whom shall be appointed from
each of the respective water divisions described in Section 8 [Art. 4995a].
The members of such board shall be appointed by the Governor, by and
with the advice and consent of the Senate, and shall each hold office for
a term of six years, and until his successor is appointed and qualified.
No person shall be appointed a member of the board who has not such
technical. knowledge .and such practical experience and skill as shall fit
him for the duties of the office. Each member of such board shall enter
into bond, to be approved by the Governor, in the penal sum of ten thou
sand dollars, with not less than two personal sureties, or with one surety
or guaranty company authorized to do business in this State, conditioned
for the faithful discharge of the duties of his office, and for the delivery to
his successor or other officer appointed by the Governor to receive same,
all moneys, books and other property belonging to the State then in his
hands, or under his control, or with which he may be legally chargeable
as a member of said board. The Governor shall have power to remove,.
at any time, for cause, any member of the State board of water engi
neers, after such member shall have been given a full, free and public
hearing by the Governor. The Governor shall fill all vacancies by ap-:
pointment, with the advice and consent of the Senate. [Acts 1913, p.
358, § 7; Act March 19, 1917, ch. 88, § 10.]

Explanatory.-All of the provisions of chapter 171, referred to and repealed hereby,
concerning said board, are carried into the above section of the new act.

Art. 4995c. Salary.--Each member of such board shall receive a

salary of thirty-six hundred dollars per annum, payable in monthly in
stallrnents, upon the presentation of salary vouchers, approved- by the
board. [Acts 1913" p. 358, § 8; Act March 19, 1917, ch. 88, § 11.]

Art. 4995d. Sessions; quorum; secretary; rules; seal; office, sup
plies, etc.-The members appointed shall meet at Austin and organize'
and elect one of their number chairman of said board. A majority of said
board shall :constitute a quorum to transact business. Said board shan
appoint a secretary who shall be thoroughly conversant with irrigation
law, at a salary of not more than two thousand dollars per annum, and
who shall execute a bond in the sum of twenty-five hundred dollars, to
be approved by the board, payable to the board of water engineers, and
the board may appoint such experts and employes as may be necessary to
perform any duty that may be required of them by this Act, and fix their
compensation. The Secretary shall keep full and accurate minutes of all
transactions and proceedings of said board and perform such duties as.

may be required by the board. The board shall have power to make all
needful rules for its government and proceedings; and shall have a seal,.
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the form of which it shall prescribe. The board shall be furnished witlr
an office at Austin, with necessary furniture, stationery, supplies, etc.,
at the expense of the State, to be paid for on the order of the board.
[Acts 1913, p. 358, § 9; Act March 19, 1917, ch. 88, § 12.]

Art. 4995e. Expenses.-The members, secretary, experts and em
ployes of the board shall be entitled to receive from the State their nec

essary traveling expenses while traveling on the business of the board,
�pon an itemized statement, sworn to by the party who incurred the ex

pense and approved by the board. [Acts 1913, p. 358, § 10; Act March
19, 1917, ch. 88, § 13.]

Art. 4995f. May hold sessions at any place.-The board may hold
sessions at any place in this State, when deemed necessary to facilitate
the discharge of its duties. [Acts 1913, P: 358, § 11; Act March 19,
1917, ch. 88, § 14.]

Arts. 4996-4996b.
Repealed. See art. 5011%:w, post.
Cited, Lakeside Irr. Co. v. Kirby (Civ. App.) 166 S. W. 715.

Statement and map.-Under Act April is, 1913 (Acts 33d Leg. c. 171, § 12 [Vernon's
Sayles' Ann. Civ. St. 1914, art. 4996]), a verified statement and accompanying map held
to show an appropriation of storm waters as against an owner of land below. Hoefs v.

Short (Civ. App.) 178 S. W. 11.

Art. 4996bb. Extension of time for compliance with stat�te.-That
every person, association of persons, corporation or irrigation district
who has not already complied with the requirements of Section 12, Chap
ter 171, of the General Acts of the Thirty-third Legislature [Art. 4996,
Vernon's Sayles' Civ. St. 1914], shall have one year from and after the

passage and approval of this Act within which to comply with the provi
sions of Section 12. [Act March 31, 1915, ch. "140, § 1.1

Became a law March 31, 1915.

Art. 4996c. Persons desiring to appropriate water shall make appli
cation to board of water engineers; requisites of application; map; no

application required in certain cases.-Every person, association of per
sons, corporation, water improvement or irrigation district, who shall,
after this Act shall take effect, desire to acquire the right to appropriate,
for the purposes stated in this Act, unappropriated water of the State,
shall, before commencing the construction, enlargement or extension of
any dam, lake, reservoir" or other storage work, or of any ditch, canal,
headgate, intake, pumping plant or other distributing work, or perform
ing any work in connection with the storage, taking or diversion of wa

ter, make an application in writing to the board for a permit to make
such appropriation storage, or diversion.

Such application shall be in writing and sworn to; shall set forth the
name and post office address of the applicant; the source of water sup-

" ply"; the nature and purposes of the proposed use; the location and de
scription of the proposed dam, lake, reservoir, headgate, intake, pump
ing plant, ditch, canal or other work; the time within which it is pro
posed to begin construction, and the time required for the application of
the water to the proposed use; and if such proposed use is for irrigation,
a description of the lands proposed to be "irrigated, and, as near as may
be, the total acreage" thereof.

Such application shall be accompanied by a map or plat drawn on

tracing linen, on a scale not less than one inch equals two thousand feet,
showing substantially the location and extend of the proposed works;
the location of the .headgate, intake, pumping plant or point of diversion

1103



Art. 49960 IRRIGATION AND 'OTHER WATER RIGHTS (Title '73

by course and distance from permanent natural objects or land marks;
the location of the main" ditch of canal and of the laterals or branches
thereof; the course of the river, stream or other source of water supply;
the position and area of all lakes, reservoirs or basins intended to be used
or created, and the water line thereof, the intersection with all other
ditches, canals, laterals, lakes or reservoirs the proposed work will touch
or intersect, or with which connection will be made; and shall represent
in ink of different color from that used to represent the proposed works,
the location of all ditches, canals, laterals, reservoirs, lakes, dams, or

other work of like character then existing on the ground, with a desig
nation of the name of the owner thereof. Such map or plat shall contain
the name of the proposed work or enterprise; the name or names of the

applicants, and a certificate of the surveyor, giving the date of his sur

vey, his name and post office address and also the date of the application
which it accompanies.

Nothing in this Act shall be held or construed to require the filing of
an application or procuring of any permit for the alteration, enlargement,
extension or addition to any canal, ditch or other work that does not con

template, or will not result in an increased appropriation, or the use of
a larger volume of water, but before making any such alteration, enlarge
ment, extension or addition, the person, association of persons, corpora
tion or irrigation district desiring to make same, shall file with the board
of water engineers a detailed statement and plan, for the information of
the board of the work proposed to be done. [Acts 1913, p. 358, § 15;
Act March 19, 1917, ch. 88, § 15.]

Sufficiency of apptlcatton.t=An irrigation company was not a statutory appropriator
of waters from a lake, though it 'Pumped water from a river into a canal leading into
a lake, and then 'pumped from the lake; its irrigation affidavit stating the water was to
be appropriated rrom the river. Lakeside Irr. Co. v. Kirby (Civ. App.) 166 S. W. 715.

Art. 4996cc. Presentation by person desiring to investigate feasi
bility of reservoir project.-Any person or association of persons, corpo
ration, water improvement or irrigation district who desires to investi
gate the feasibility of any project having for its object the creation of a

reservoir for the impounding of flood waters in quantities greater than
five thousand acre-feet, and, which if constructed will probably result in
the use of five thousand acre-feet per annum, or more, and who has an

organized engineering force adequate to expiditiously proceed with such
investigation, shall, upon the presentation of such facts, duly verified, to
the board of water engineers, describing the locality of such proposed
reservoir, have priority date from the time of the filing of such presenta
tion, should a permit be granted thereafter, for the purposes described
in such presentation; provided, however, that nothing in this Section
or in this Act shall affect or restrict the right of any person or persons,
owning lands in this State to construct on his own property any dam or

reservoir which would impound or contain less than five hundred acre-

feet of water. [Act March 19, 1917, ch. 88, § 16.]
"

Art. 4996ccc. Same; fee to be deposited.-Upon the filing of such
presentation, a fee of two hundred and fifty dollars shall be paid to the

" board for the use of the State, as provided for other fees collected under
this Act; no part of which shall be returned, except as hereinafter pro
vided. The fee shall be held by the board for a period of twelve months
from the date of its receipt, unless disposed of as hereinafter provided.
[Id., § 17.]

Art. 4996cccc. Same; credit with amount of fee paid on making ap
plication for permit.-Any person or association of persons, corporation,
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water improvement, or irrigation district who has complied with the pro
visions of Sections 16 and 17 [Arts. 4996cc, 4996ccc], and who shall,
within twelve months from the date of such presentation, file an applica
tion for a permit to store and use any of the flood waters of this State,
in volumes of five thousand acre-feet, or more, for the objects and pur
poses, and at the locality set out in the presen.tation described �n Se�
tions 16 and 17 [Art. 4996ccc], shall, when paymg the fees described In

Section 41 [Art. 5001£], be credited with the two hundred and fifty dol
lars paid in accordance with the provisions of Section 17 [Art. 4996ccc].
[I�., § 18.]

Art. 4996ccccc. Same; board may return fee on election not to ap
ply 'for permit.-If within twelve months after the filing of the presenta
tion of facts described in Section 16 [Art. 4996cc], such relator shall elect
not to apply for a permit, and shall file the results of his or its investiga
tion in intelligible form, with the board, the board may, at its option, re

turn all or any part of said two hundred and fifty dollars, if in its judg
ment such information will be of equivalent value to the State. [Id.,
§ 19.]

Art. 4996d. Additional data may be required; fees.-If the proposed
taking or diversion of water for irrigation is of greater volume than nine
cubic feet per second of time, the board may require the following in ad
dition:

A continuous longitudinal profile; cross sections of the proposed
channel; and detail plans and specifications of any structural work of
whatever character entering into the proposed project, on such scales
and with such definition as the board may deem necessary or expedient.

The board may also require the filing of a copy of the engineer'S
field notes of any survey of such lake or reservoir, and all plans and
specifications, where the project calls for a dam over six feet in height,
either for the purpose of diversion or storage; and no work on such proj
ect shall proceed until approval of such plans is obtained.

The board may, in case the applicant is an incorporated company,
require the filing of a certified copy of the applicant's articles of incorpo
ration, together with a statement of the. names and addresses of its di
rectors and officers; and the amount of its authorized and of its paid-up
capital stock.

If the applicant be other than an incorporated company, the board
may require the filing of a sworn statement, showing the names and ad
dresses of the person or persons interested in same and the extent of
such interest and of the financial condition of each such person.

Every such application shall be accompanied by the fees hereinafter
provided, and shall not be filed or considered until such fees are paid.
[Acts 1913, p. 358, § 16; Act March 19, 1917, ch. 88, § 20.]

Art. 4996dd. Drainage; plans.-Whenever, in the opinion of the
board the successful efficient operation of any existing or proposed irri
gation system will, or may, be adversely affected by lack of adequate
drainage facilities incident to the work proposed to be done by the appli
cant or applicants for a permit to appropriate public waters, the said ap
plicant or applicants shall submit drainage plans adequate, in the opin
ion of the board, to guard against any present or future injury which the
proposed works may entail. [Act March 19, 1917, ch. 88, § 21.]

Art. 4996e. 'Preliminary examination.-Upon the filing of such ap
plication, accompanied by the data and fees hereinbefore provided, it
shall be the duty of 'the board to make a preliminary examination there-
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of; and if it appear that there is no unappropriated water in the source

of supply, or that, for other reasons, the proposed, appropriation should
not be allowed, the board may thereupon reject such application; in
which case, it the applicant shall elect not to 'proceed further, the board
may return to such applicant any part of the fees accompanying such
application.

.
. .

The board shall determine whether the application, maps, plats, con

tours, plans, profiles and statements accompanying same, are in compli
ance with the provisions of this Act, and with the regulations of the
board, and may require the amendment thereof. [Acts 1913, p. 358, § 17;
Act March 19, 1917, ch. 88, § 22.] \

Art. 4996f. Applications to be recorded.-All applications filed with
the board shall be recorded in a well bound book kept for that purpose
in the office of said board, and shall be indexed alphabetically in the name

of the applicant, of the stream or source from which such appropriation
is sought to be made, and the county in which appropriation is 'Sought
to be made. [Acts 1913, p. 358, § 18; Act March 19, 1917, ch. 88, § 23.]

Art. 4996g. Action upon application.-It shall be the duty of the
board to reject all applications and refuse to issue the permit asked for,
if there is no unappropriated water in the source of supply; of if the pro
posed use .confiicts with existing water rights, or is detrimental to the
public welfare .. It shall be the duty of the board to approve all applica
tions and issue the permit asked for if such application is made in proper
form in compliance with the provisions of this A,ct and the regulations of
said board; and is accompanied by the fees required in this Act; and if
the proposed appropriation contemplates the application of water to any
of the uses and purposes provided for in this Act; and does not impair
existing water rights, or vested riparian rights, and is not detrimental
to the public welfare. [Acts 1913, p. 358, § 19; Act March 19, 1917, ch.
88, § 24.]

Art. 4996h. Notice of hearing of application, etc.-Before the board
shall approve any such application and issue any such permit, notice of
such application shall be given substantially in the following manner:

.

Such notice shall be in writing; shall state the name of the applicant
and his residence j the date of the filing of the application in the office
of the board; the purpose and extent of the' proposed appropriation of
water; the source of supply; the place at which the water is to be stored;
or to be taken or diverted from the source of supply; together with such
additional information as the board may deem necessary. If the pro-

. posed use is for irrigation, such notice shall contain a general description
of the location and the area of the land to be irrigated. Such notice shall
also state the time and place when and where such application will be
heard by the board. [Acts 1913, p. 358, § 20,; Act March 19, 1917, ch.
88, § 25.]

Art. 4996i. Publication of notices, etc.-Such notice shall be pub
lished once in each week for four consecutive weeks prior ,to the date
stated in such notice for the hearing of such application in some news

paper having a general circulation in that section of the State in which
the source of water is located. In addition to such publication, a copy of
such notice shall be transmitted by the secretary of the board, by regis
tered mail addressed to each claimant or appropriator of water from
such source of water supply, the record of whose claim or appropriation
has been filed in the office of the board. Such notice shall be mailed not
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less than twenty days before the date set for the hearing.
r

[Acts 1913,.
-

p. 358, § 21; Act March 19, 1917, ch. 88, § 26.]
.

Art. 4996j. Hearing upon application.-At the time and place stated
in the notice, the board shall sit to hear such application. Any person,
association of persons, corporation, or irrigation district may appear, in

person or by attorney, and enter appearance in writing in said matter,
and present objection to the issuance of permit. The board may receive
evidence, orally or by affidavit, in support of and in opposition to the is
suance of such permit; and may also hear arguments. It shall have
power to adjourn such hearing from time to time and from place to place,
and after full hearing to render decision in writing approving or reject
ing such application. Such application may be approved or rejected in
whole or in part. Provided, however, that nothing herein contained shall
prevent the board from rejecting any application in whole, without the
issuance of the notice herein required. [Acts 1913, p. 358, § 22; Act
March 19, 1917, ch. 88, § 27.]

Art. 4996k. Cost of pUblication.-The cost of publication of the no

tice herein required and the postage for mailing thereof shall in each
case be paid by the applicant. [Acts 1913, p. 358, § 23; Act March 19"
1917, eh. 88, § 28.]

Arts. 4996l-4996s.
Repealed. See art. 5011lhw, post.

Art. 4996t. Attorney general to represent board.-In all litigation
to which the board may be a party, the Attorney General shall represent
the board. [Acts 1913, p. 358, § 32; Act March 19, 1917, ch. 88, § 29.]

Arts. 4996u, 4996v.
Repealed. See art. 5011lhw, post.

Art. 4996w. Transmission of certified copy of judgment to board of
water engineers.-\Vhen any court of record in this State shall render
any judgment, order or decree, affecting in any manner the title to any
water right, claim, appropriation or irrigation works, or ·any matter over

which the board of water engineers is given supervision, under the pro
visions of this Act, it shall be the duty of the clerk of such court to forth
with transmit to the office of the board a certified copy of such judgment,
order or decree. [Acts 1913., p. 358, § 35; Act March 19, 1917, ch. 88,.
§ 30.]

Art. 4996ww. Inspection of works under construction.-The board
or anyone employed by the board, for that purpose, shall have, at all
times, authority to inspect any impounding, diversion or distribution
works during construction, to determine whether or not they are being
constructed in a safe and approved manner, and in accordance with the
order of the board theretofore issued. [Act March 19, 1917, ch. 88, § 31.1

.

Art. 4996x.
Repealed. See art. 5011lhw, post.

Art. 4996y� Form of permit, etc.-Every permit issued by the board,.
under the provisions of this Act, shall be in writing, attested by the seal
of said board, and shall contain substantially the following: The name

of the applicant to whom issued; the date of the issuance thereof; the'
date of the filing of the original application therefor in the office of the
board; the use or purpose for which the appropriation of water is to be:
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made; the amount or volume of water authorized to be appropriated;
a general description of the source of supply from which the appropria
tion is proposed to be made; and if such appropriation is for irrigation,
a description and statement of the approximate area of the lands to be ir

rigated; together with such other data and information as the board
may prescribe. Upon the issuance of such permit, same shall be trans

mitted by the secretary of the board by registered mail to the county
clerk of the county in which the appropriation is to be made; and upon
receipt of a recording fee of one dollar, to be paid by the applicant, such
clerk shall file and record the same in a well bound book provided and
kept for that purpose only, and to index the same alphabetically under
the name of the applicant and of the stream or source of water supply,
and thereupon to deliver such permit upon demand, to the applicant.
Such permit, when thus filed in the of-fice of the county clerk, shall be
constructive notice of the filing of the application with the board; of the
issuance of the permit; and of all the rights arising thereunder. [Acts
1913, p. 358, § 37; Act March 19, 1917, ch. 88, § 32.]

Art. 4999. Work to begin in ninety days; revocation of permit on

failure, etc.-Within ninety days after the date of issuance of the permit
provided for in this Act, the applicant seeking to appropriate water there
under shall begin actual construction of the proposed ditch, canal, dam,
lake, reservoir or other work, and shall prosecute the work thereon dili
gently and continuously to completion; provided, that the board may,
by an order entered of record, extend the time for beginning the actual
construction of such work for a period not to exceed twelve months from
the date of issuance of such permit; and further provided, that if anyap
plicant shall fail to comply with the requirements of this section, he, they
or it shall thereby forfeit all rights under such permit. If any applicant
to whom a permit is issued or one owning prior appropriation shall after
beginning the actual construction of work, as provided in this section, fail
to thereafter prosecute the same diligently and continuously to comple
tion, the board may, after thirty days notice to the applicant or owner

of such appropriation, and giving him an opportunity to' be heard, by an

order entered of record, revoke and cancel such permit or appropriation
in whole or in part; provided any party affected by such order shall have
the right of appeal to the district court as in this Act provided. A cer

tified copy of such order shall be forthwith transmitted by the secretary
of the board, by registered mail,' to the clerk of the county in which such

permit is recorded and which order shall be recorded by said county
clerk. [Acts 1895, p. 25; Acts 1913, p. 358, § 38; Act March 19, 1917,
ch. 88, § 33.]

Art. 5001a.
Repealed by sec. 139- of this act, post, art. 50111hw, but re-enacted in sec. 34 of this

-act, and set forth post as art. 837a, Penal C'ode.
.

Art. 5001b. State may recover- penalty.-In addition to the punish
ment prescribed 'in the last preceding section [Penal Code, Art. 837a,
post], any person, association of persons, corporation, water improve
ment or irrigation district, or any agent, officer, employe or representa
tive of any such persons, association of persons, corporation, water im
provement or irrigation district, who shall wilfully take, divert or ap
propriate water of the State, or the use of such water, without first com

plying with the provisions of this Act, shall be liable to a penalty of one

h.undred doll�rs 'per day for each and every day that such taking, diver
sron, appropriation, or use may be made, and the State may recover such
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penalties by suit brought for that, purpose in any court of competent ju
risdiction. [Acts 1913, p. 358, § 40; A,ct March 19, 1917, ch. 88, § 35.]

Art. SOOlc. Date of priority.-When any permit is issued under the

provisions of this Act, the priority of the appropriation of water, or the
claimant's right to the use of such water, shall ,date from the date of the

filing of the original application in the office of the board. [Acts 1913.,
p. 358, § 41; Act March 19, 1917, ch. 88, § 36.], \

Art. SOOld. Board to measure streams, make reports, etc.-It shall
be the duty of the board to make or cause to be made measurements and
calculations of the flow of streams from which water may be appropriat
ed, as provided in this Act, commencing such work in those streams most

used for irrigation or other beneficial uses; to collect data and make' sur

veys; to determine the most suitable location for constructing works to

utilize the waters of the State; to ascertain the location and area of the
lands best suited for irrigation; to examine and survey reservoir sites;
and wherever practicable, to make estimates of the cost of proposed ir
rigation works, and the improvements of reservoir sites. It shall be the
duty of the board to make itself conversant with the water courses of the
State and of the needs of the State concerning irrigation matters, and the
storage and conservation of the waters' of the State for other purposes.
The board shall make biennial reports in writing to the Governor, in
which shall be included the data and information collected by said board,
and in which shall be included such suggestions as to the amendment
of existing laws and the enactment of new laws as the information and
experience of the board may suggest. The board shall keep in its office
full and proper records of its work observations and calculations, all of
which shall be the property of the State. [Acts 1913, p. 358, § 42; Act
March 19, 1917, ch. 88, § 37.]

Art. SOOldd. Ascertainment of quantities of water required.-It
shall be the duty of the board to ascertain the duty of water, and to de
termine the proper quantities required for irrigation and other lawful
uses in the several sections of the State in order to secure the highest
beneficial use of such water, such work to be first conducted in those
sections where in the judgment of the board, the greatest necessity ex

ists. [Act March 19, 1917, ch. 88, § 38.]
Art. SOOlddd. Condemnation of existing works.-Full authority is

lodged with the board, on its own initiative, to condemn existing works,
the existence or operation of which may, in the judgment of the board,
become a public menace or dangerous to life and property; provided,
that in all cases of proposed condemnation, the party or parties at in
terest shall be notified of such contemplated action, and may appear at a

time stated and be heard. Provided, further, that in such cases the
party or parties whose works may be condemned, shall have the right of
appeal from the decision of the board, as provided herein, in all other
cases of appeal. [Id., § 39.]

Art. SOOIe. Board to make rules, etc.-The board may adopt, pro
mulgate and enforce such rules, regulations and modes of procedure as it
may deem proper for the discharge of the duties incumbent upon it under
the provisions of this Act.

'

[Acts 1913, p. 358, § 43; Act March 19, 1917,
ch. 88, § 40.]

Art. SOOl£. Fees.-The board shall charge and collect, for the bene
fit of the State, the following fees:
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./ For filing each and every application for any purpose, a fee of seven

and one-half dollars, and in addition thereto: .

For filing each and every application for storage of water, except sur

face waters, a fee of five dollars, provided, that if the application shall,
contemplate and propose the storage of water in excess of five acre-feet,
an additional fee of twenty-five cents shall be charged for each additional
acre-foot in excess of five, up to and including one hun�.red acre-feet; for
each additional one hundred acre-feet, or fraction thereof, in excess of
one hundred, an additional fee of ten dollars, up to and including one

thousand acre-feet; and for each additional thousand acre-feet, above
one thousand, an additional fee of twenty-five ,dollars; provided, that no

fee, based on storage, shall be charged for any proposed or contemplated
storage of less than five acre-feet.

.

For filing each application contemplating and proposing the taking
or division of water for the purpose of irrigation, ten cents for each 'and
every acre proposed to be irrigated.

For filing each application proposing and contemplating the use of
water for the purpose of developing hydraulic power, a fee of two cents
for each foot of head for each cubic foot of water per second it is pro
posed to use.

For filing each application contemplating and proposing the taking,
diversion, or use of Bowing water for any other purpose than storage,
irrigation of land, or the development of hydraulic power, as hereinbe
fore provided, five cents for each acre-foot of water consumed per annum.

Provided, that in estimating the aforesaid additional fees on a pro
posed appropriation contemplating the use of water for two or more of
the aforesaid purposes, the fees charged shall be cumulative, and a charge
made for each use, based on the quantity proposed for each separate use.

For the filing of each and every exhibit, map, affidavit, or other paper
authorized to be filed in the office of the board of water engineers, a filing
fee of twenty-five cents.

For recording each and every paper authorized or required to be re

corded in the records of the office of the board, a fee of one dollar, and
in addition thereto, a fee of fifteen cents per folio of one hundred words,
in excess of two hundred.

For making and certifying each and every copy of an instrument or

paper authorized to be certified under the seal of the board a fee of one

dollar; and in addition thereto, a fee of fifteen cents per folio of one hun
dred words, including the certificate.

For making and certifying copies of any map or blue print thereof, a

fee of one dollar, and in addition thereto a fee of seventy five cents for
each hour or fraction thereof necessarily employed by the draughtsman
in making such copy.

For filing each application for an extension of time within which to

begin actual construction or to complete work, a fee equal to one-half of
the original application fees in such case; provided, that if it be simul
taneously sought to extend both the time for the beginning and comple
tion of any work theretofore authorized, but one fee shall be charged;
and in addition thereto, the usual fees for filing and recording such ap
plications. The fees and charges collected in accordance with the provi
sions of this Act shall be immediately deposited in the State treasury to
the credit of the general revenue and full and detailed verified monthly
and annual reports of all such receipts, as well as of the expenditures of
the said board shall be filed with the comptroller of public accounts.
[Acts 1913, p; J58, § 44; Act March 19, 1917, ch. 88� § 41.]

1110



,Chap. 1)

Art. 5001g.
Repealed.-See art. 5011%w,' post.

Art; 5001h. Standard unit.-A cubic foot of water per second of time
shall be the standard unit for the measurement of flowing water, for the

purpose of distributing water for beneficial uses. The standard unit for
volume of static water shall be the acre-foot. [Acts 1913, p. 358, § 46;
Act March 19, 1917, ch. 88, § 42.]

lRRIGATION AND OTHER WATER RIGHTS Art.5001l

Art. 5001hh. Quantity of water constituting unit.-A cubic foot per
second of time is the quantity of water that will pass through an area of
one square foot in one second, when flowing at an average velocity of
one foot per second. An acre foot is the quantity of water .required to

cover one acre foot deep. [Acts 1913, p. 358, § 46; Act March 19, 1917,
ch. 88, § 43.]

Art. 500li.· Water right.-A water right is the right to use the water

of the State when such use has been acquired by the application of water
under the statutes of this State and for the purposes stated in this Act.
Such use shall be the basis, the measure and the limit to the right to use

water of the State at all times, not exceeding in any case the limit of vol
ume to which the user is entitled and the volume which is necessarily re

quired and can be beneficially used for irrigation or other authorized
uses. [Acts 1913., p. 358, § 47; Act March 19, 1917, ch. 88, § 44.]

Art. 5001j. Right limited to beneficial use.-Rights to the use of wa

ter acquired under the provisions of this Act shall be limited and restrict
ed to so much thereof as may be necessarily required when beneficially
used for the purposes stated in this Act, irrespective of the capacity of
the ditch or other works, and all the water not so applied shall not be
considered as appropriated. [Acts 1913, p. 358, § 48; Act March 19, 1917,
ch. 88, § 45.]

Art. 5001k. Right forfeited by abandonment.-Any appropriation or

use of water heretofore made under any Statute of this State or hereafter
made under the provisions of this Act which shall be wilfully abandoned
during any three successive years, shall be forfeited and the water for
merly so used or appropriated shall be again subject to appropriation for
the purposes stated in this Act. [Acts 1913, p. 358, § 49; Act March 19,
1917, ch. 88, § 46.]

Art. 50011. Right of owner of dam to appropriate water; applica
tion; rights as to persons using water.-Any person, association of per
sons, corporation, water improvement or irrigation district, who may
have heretofore constructed or who may hereafter construct any dam or

dams across any river, or other stream, for the purpose of storing water
for any of the purposes set forth in Section 2 [Art. 4992} of this Act shall
have the right to appropriate the ordinary flow or underflow, or the
storm, flood or rain waters of- such stream, in amounts and quantities
equal to the holding capacity of such dam or dams, by making application
as provided for in Section 15 [Art. 4996c] of this Act, and such applica
tion shall have priority over all other applications; and, provided, that
any such person, association of persons, corporations or irrigation dis
trict thus impounding water in any river, channel, lake or reservoir and
appropriating the same shall have the right to collect from any riparian
owner who shall divert such impounded water from said reservoir by
pumping or otherwise a reasonable sum for the water so diverted, such
sum to be determined by the board of water engineers, based upon the
benefits accruing to .such riparian owner by reason of the construction
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of such dam, lake or reservoir and the impounding of such waters there
in, provided, the owner of such dam, lake or reservoir, and the owner of
riparian rights using such water cannot agree upon the price to be paid
therefor. [Acts 1913, p. 358, § 49a;. Act March 19, 1917, ch. 88, § 47.]

Damages for failure to furnish water.-Tenant claiming damages from failure to
furnish irrigation water, held bound to allege and prove the contract with defendant, hav
ing no claim. under the irrigation statute. Louisiana, Rio Grande Canal Co. v. Elliott
(Civ. App.) 193 S. W. 255.

Art. SOOlll. Corporations may sell or lease water or water rights;
lien; obligation under 'contracts; priority of appropriators not affected.
All such corporations, whether chartered under the provisions of Chap
ter 2, Title 73, Revised Civil Statutes of Texas, 1911, or under the general
corporation laws of the State of Texas, shall have full power and au

thority to make contracts for the sale of permanent water rights, to any
person, corporation, association of persons, or irrigation district and to
have the same secured by a lien on the lands or otherwise, and to lease,
rent or otherwise dispose of the water controlled by such corporation,
for such price as may be agreed upon, and in addition to the lien on the
crops hereinafter provided for, such lease or rental contract may be se

cured by lien on land or otherwise; provided, that such water may be
sold, leased, rented or otherwise disposed of to any such person, corpo
ration, association of persons or irrigation district, or to the water ten
ants thereof, who have heretofore appropriated and complied with the
provisions of Chapter 2, Title 73, Revised Civil Statutes of Texas, 1911,
regardless of whether or not the water so furnished to lands adjacent or

contiguous to the canals of such corporation, association of persons or

irrigation district so furnishing water; provided further that any person,
corporation, association of persons or irrigation district, shall be under
no obligation during the period that water is so taken and utilized, to

operate it or their pumping plant, headgate or intake, and failure to so

operate its pumping plant, headgate or intake during such period, shall
not be deemed an abandonment or waiver of his, their or its rights in
such pumping plant, headgate, intake and source of supply.

Provided that nothing herein contained shall affect or alter the ex

isting relative rights of priority of the various appropriators whose sup
ply is derived from the same source. [Act March 19, 1917, ch. 88, § 48.]

Art. S001m. Conservation of storm water authorized.-Any person,
association of persons, corporation, water improvement or irrigation
district having in possession and control storm, flood or rain waters con

served or stored, under the provisions of this Act, may enter into con

tract to supply same to any person, association of persons, corporation,
water improvement or irrigation district having the' right to acquire such
use; provided that the price and terms of such contract shall be just and
reasonable and without discrimination and subject to the same revision
and control as hereinafter provided for other water rates and charges;
provided, that if any person shall use such stored or conserved water
without first entering into contract with the party having stored or con

served the same, such user shall pay for the use thereof such charge or

rental as the board shall find to be just and reasonable, and subject to
revision by the court, as herein provided for other water rates and charg
es. [Acts 1913, p. 358, § 50; Act March 19, 1917, ch. 88, § 49.]

Art. S001n. Use of streams for conveying stored water.-For the
purpose of conveying and delivering storm, flood or rain water from the
place of storage to the place of use, as provided in the preceding section,
it shall be lawful for any person, association of persons, corporation,
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water improvement or irrigation district to use the banks and beds of

any flowing natural stream within this State, under and in accordance
with such rules and regulations as may be prescribed by the board of
water engineers, and such board shall prescribe rules and regulations
for such purpose. No person, association of persons, corporations, wa

ter improvement or irrigation district who has not acquired the right to

the use of such conserved or stored waters, as provided in the last pre
ceding Section, shall take, use or divert same. [Acts 1913, p. 358, § 51;
Act March 19, 1917, ch. 88, § 50.]

Art. 50010.
Repealed by sec. 139 'Of this act, post, art. 5011%w, but re-enacted as sec. 51 'Of this

act, and set rorth post as art. 837c 'Of the Penal Code,

-

Art. 5.001p. Injunction authorized.-It shall be the duty of the dis
trict court, or the judge thereof, of any judicial district in or through
which the conserved or stored waters described in the last three preced
ing Sections [Arts. 5001m, 5001n, ante; Art. 837c, Pen. Code, post] may
pass, at the suit of any party having an interest therein, upon it being
made to appear that any person, association of person, corporation, wa

ter improvement or irrigation district, or any agent, officer, employe,
or representative thereof, is interfering with, or threatening or about to
interfere with the passage, or is taking, diverting, appropriating, or

threatening, or about to take, divert, or appropriate, any conserved or

stored waters, in violation of the provisions of the last three preceding
Sections ; to issue such writ or writs of injuncting, mandamus, or other
process a's may be proper or necessary to prevent such wrongful acts.

[Acts 1913, p. 358, § 53.; Act March 19, 1917, ch. 88, § 52.]
Art. S002. [312S] Formation of corporations authorized.-Corpo

rations may be formed and chartered, under the provisions of this Act,
and of the general corporation laws of the State of Texas, for the pur
pose of constructing, maintaining and operating canals, ditches, flumes,
feeders, laterals, dams, reservoirs, lakes and wells, and of conserving,
storing, conducting and transferring water to all persons entitled to the
use of the same for irrigation, mining, milling, manufacturing, the devel
opment of power to cities and towns for waterworks, and for stock
raising, [Acts 1895, p. 27; Acts 1913, p. 358, § 54; Act March 19, 1917,
ch. 88, § 53.]

. See Toyah Valley Irr. C'O. v. Wrnston (Civ. App.) 174 S. W. 677; note under art. 5002c.
Cited, McKenzie v: Imperial Irr. C'O. (Giv. App.) 166 S. W. 495.

Art. S002a. [312S] Same; sale or lease of water and water rights;
compliance with statute.-All such corporations shall have full power
and authority to make contracts for the sale of permanent water rights..
and to have the same secured by liens on the land, or otherwise, and to

Iease, rent or otherwise dispose of the water controlled by such corpora
'tion, for such time as may be agreed upon, and in addition to the lien on
the crops hereinafter provided for, the lease or rental contract may be
secured by a lien on the land, or otherwise.

Provided, any contract for the sale of water rights shall be voidable
unle�s the seller thereof has complied with the provisions of the statute
relatmg to certified filings, or shall have obtained a permit from the
board of water engineers for the purposes and uses proposed to be made
by the buyer of such water rights it is proposed to deliver. [Acts 1913,
p. 358, § 55; Act March 9, 1917, ch. 88, § 54.] .

Note.-A concluding provislon 'Of this section creates an 'Offense, and is set for-th
post as art. 837cc, Penal Code,

.

Power to contract.-A contract by which the 'Officers and directors 'Of an Irrtgatton
-eompa.ny attempted to divest themselves 'Of the possesston and controt 'Of the company's
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property and to transfer it to individuals is ultra vires. Arno Co-operative Irr. Co. v.

Pugh (Civ. App.) 177 S. W. 991.
It is not an ultra vires act for a corporation, organized for the purpose of irrigating

certain lands which it held, to contract to supply to a lessee thereof sufficient water,
which, with the natural rainfall, would produce a rice crop on the land, without any

reservation to cover impossibility of performance through act of God. Northern Irr.· Co.
v. Watkins (Civ, App.) 183 80. W. 431.

A tenant is authorized to lease or rent water for the purpose of irrigating such lands
and to bind himself for the payment of rental therefor. Texas Bank & Trust Co. of

Beaumont v. Smith (Sup.) 192 S. W. 533.

Right to water at reasonable rate.-See Toyah Valley Irr. Co. v. Winston (Civ. App.)
174 S. W. 677; note under art. 5002c.

Art. 5002b. [3125] Persons entitled to use water.-All persons
who own or hold a possessory right or title .to land adjoining or con

tiguous to any dam, reservoir, canal, ditch, flume or lateral, constructed
and maintained under the provisions of this Act, and who shall have se

cured a right to the use of water in said canal, ditch, flume, lateral, res

ervoir, dam or lake, shall be entitled to be supplied from. such canal,
ditch, flume; lateral, dam, reservoir or lake with water for irrigation of
such land, and for mining, milling, manufacturing, development of pow
er, and stock-raising, in accordance with the terms of his or their con

tract. [Acts 1913, p. 358, § 56; Act March 19, 1917, ch. 88, § 55.]
Right to water at reasonable rat-e.-See Toyah Valley Irr. Co. v. Winston (Civ. �PP.)

174 S. W. 677; note under art. 5002c.

Duty to supply water.-Property which receives a right or privilege from the govern
ment and is used in dealing with the public is a legitimate subject jnr reasonable gov
ernmental regulations. Lastinger v. Toyah Valley Irr. Co. (Civ. App.) 167 S. W. 788.

Both at common law and under this article it is the duty of an irrigation company
regardless of contract, to furnish to those in possession of land water necessary for the
irrigation of crops, and the company is liable for damages caused by its failure. Id.

Contracts to supply water.-Where one clause of an irrigation contract provided
that the manner of distributing water upon land leased by the company was to rest en

tirely with the company, and another bound the company to furnish all necessary wa
- ter to irrigate the land, held that the company could not refuse to furnish any water at

all, on the ground that the crop was worthless. Lakeside Irr. Co. v. Buffington (Civ.
App.) 168 s. W. 21.

Where plaintiff conveyed a right of way for irrigation ditches over 427.7 acres of land
described as being on a specified survey, defendant held bound to furnish water to irri
gate the entire tract though 80 acres thereof were actually in another survey. Old River
Rice Irr. Co. v. Stubbs (Civ. App.) 168 S. W. 28.

,

A contract by parties to repair canal in consideration of water rights held not to give
to the individual parties thereto the right to the possession and control of the property
of an irrigation company as against its officers. Arno Go-operative Irr. Go. v. Pugh
(Clv, App.) 177 S. W. 991.

The right of individuals under a contract by which they agreed to pay' the debts and
maintenance charges of an irrigation company held to cease on the failure of the in-.
dividuals to perform their agreement. Id.

Where defendant agreed to furnish sufficient water for irrigating plaintiff's lands,
the contract, requiring the plaintiff to demand water, in writing, when he expected to
use it, and there was an unusual drought and all parties knew that the water could' not
be furnished if demanded, it was no defense to plaintiff's suit for damages that he fail
ed to demand it. Northern Irr. Co. v. Watkins (Civ. App.) 183 S. W. 431.

Provision of a lease contract that the lessor shall pay the irrigation company for four
irrigations does not require it to furnish the water. Hillside Land & Irrigation Co. v. Ruiz
(Civ. App.) 184 s. W. 282.

Liability for breach.-Where defendant irrigation company contracted to furnish
plaintiff water sufficient to irrigate land leased by plaintiff from defendant, plaintiff's
rights upon breach of contract by failure to furnish water are measured by the contract.
Northern Irr. Co. v. Dodd (Civ. App.) 162 S. W. 946.

That defendant irrigation company for about ten years before the season of 1910 had
procured water from the Colorado river, and that at no other time during such ten years
before the season of 1910 had such water supply failed, did not show that its failure in
the season of 1910' by drought was due to the "act of God." Id.

The exception to the general rule tha:t an act of God will not excuse nonperformance
of a contract, which excuses performance where it depends upon the continued existence
of a particular thing or person which ceases to exist, would not apply to excuse nonper
formance of a contract to furnish water for irrigation prevented by a drought stopping
the usual water supply; the contract providing for damages for failure to furnish wa-

ter. Id.
.

.

Where an irrigation company contracts with the owner of land to furnish water, it
is presumed to have contracted in contemplation of this article, and hence the owner's
tenant may recover damages for injuries suffered by the company's refusal to carry out
its contract. Lastinger v. Toyah Valley Irr. Co. (Civ. App.) 1&'7 S. W. 788.
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Where defendant irrigation company purchased the plant of another and assumed its
contract obligations, plaintiff, having a contract with such other company, could maintain
an action direct against the purchasing company on its assumed obligation. Lakeside Irr.
Co. v. Buffington (Civ. App.) 168 S. W. 21.

Where defendant was under a continuing contract to furnish water, the fact that de
fendant, prior to plaintiff's planting a crop notified him that it would. no longer furnish
water, did not require plaintiff to desist from planting a crop of that year, nor preclude
him from recovering his expenditures in planting and cultivating his crop up to the time
of 'defendant's final refusal to furnish water. Old River Rice Irr. Co. v. Stubbs (Civ. App.)
168 s. W. 28.

Where defendant contracted to pay a certain sum for irrigation water rights, he could
not escape liability for failure to pay by selling his land, or a part thereof, so that, in an

action to recover the sum due, his contract with the buyer of his land was inadmissible.
Bennett v. Rio Grande Canal Co. (C1v. App.) 182 s. W. 713.

Where defendant agreed to furnish plaintiff sufficient water to grow his rice crop on

land rented from defendant, without reservation in the contract excusing defendant for
failure to furnish sufficient water in case of drought, the contract providing for dam

ages if the water supply was insufficient, the defendant was liable, in spite of the fact
that an unusual drought caused a deficiency in the water supply. Northern Irr. Co. 'V.

Watkins (Civ. App.) 183 s. W. 431.
The measure of damages for failure to furnish irrigation water is the difference in

market value of crops raised, and what would have been raised with sufficient water, less
cost of harvesting and marketing the additional crops. Louisiana, Rio Grande Canal Co.
v. Elliott (Civ. App.) 193 s. W. 255.

Limitation of Iiability.-Where an action by a tenant of E. irrigation 'company
against defendant irrigation company for damages for failure to furnish water was not
based solely on defendant's assumption of the obligation of the E1 company to furnish the
water, but also upon a direct promise by defendant, a limitation of the damages in the
lease from the E. company did not inure to the benefit of defendant. Lakeside Irr. Co.
v. Buffington (Civ. App.) 168 s. W. 21.

Contract to furnish water for irrigation, exempting company from liability during
reasonable time for repair and construction, held not an attempt to contract against its
own negligence, but a valid condition, so that testimony of the cause of a delay was ad
·missible in an action for the contract price of water furnished. Bennett v. Rio Grande
Canal Co. (Civ. App.) 182 s. W. 713.

Art. S002c. [312S] No discrimination against users.-I£ the person,
association of persons, or corporation owning or controlling such 'Water,
and the person who owns or holds a possessory right or title to land ad
joining or contiguous to any canal, ditch, flume or lateral, lake or reser

voir, constructed or maintained under the provisions of this Act, fail to

agree upon a price for a permanent water right, or for the use or rental
of the necessary water to irrigate the land of such person, or for mining,
milling, manufacturing, the development of power, or stock raising; such
person, association of persons, or corporation shall, nevertheless, if he,
they or it, have or control any water not contracted to others, furnish
the necessary water to such person to irrigate his lands or for mining,
milling, manufacturing, the development of power or stock raising, at
such prices as shall be reasonable and just, and without discrimination.
[Acts 1913., p. 358, § 57; Act March 19, 1917, ch. 88, § 56.]

Right to wat-er at reasonable rate.-Under Rev. St. 1911, arts. 4991, 4994, 5002, and
Vernon's Sayles' Ann. Civ. St. 1914, arts. 5002a, 5002b, 5002c, held that, in suits by par
ties entitled to use water, court would require that they be furnished water at reason
able price. Toyah Valley lIT. Co. v. Winston (Civ. App.) 174 S. WI. 677.

Art. S002d. [312S] Water to be prorated.-In case of shortage of
water from drouth, accident or other cause, all water to be distributed
shall be divided among all customers pro rata, according to the amount
he or they may be entitled to, to the end that all shall suffer alike, and
preference be given to none; provided, that nothing in this Section con

tained shall be held to preclude any such person, association of persons,
or corporation owning or controlling such water from supplying the same
to any person having a prior vested right thereto under the laws of this
State. [Acts 1913, p. 358, § 58; Act March 19, 1917, ch. 88, § 57.]

Art. S002e. [312S] Permanent water right and easement.-The
permanent water right shall be an easement to the land and pass with
the title thereto; the owner thereof shall be entitled to the use of the wa
ter upon the terms provided in his or their contract with such person,
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association of persons or corporation, or, in case no contract is entered
into, then at just and reasonable prices, and without discrimination. Any
instrument of writing conveying a permanent water right shall be ad
mitted to record in the same manner as other instruments relating to the

conveyance of land. [Acts 1913, p. 358, § 59; Act March 19, 1917, ch.

88, § 58.]
I

Art. 5002f. Regulation of rates; discrimination; complaint; depos-
it.-If any person entitled to receive or use water from any canal, ditch,
flume, lateral, dam, reservoir or lake, or from any conserved or stored

supply, shall present to the board his petition in writing, showing that
the person, association of persons, corporation, water improvement or

irrigation district owning or controlling such water has a supply of water

not contracted to others and available for his use, and fails or' refuses to

supply such water to him, or that the price or rental demanded therefor
is not reasonable and just, or is discriminatory; or that the complainant
is entitled to receive or use such water, and is willing and able to pay a

just and reasonable price therefor; and shall accompany such petition
with a deposit of twenty-five dollars; it shall be the duty of the board to
make a preliminary investigation of such complaint and determine
whether there is probable ground therefor. If said board shall determine
that no probable ground exists for such complaint, same shall be dismiss
ed, and the deposit may, at the discretion of the board, be returned to ,

the complainant or paid into the State treasury. r Acts 1913, p. 358, § 60;
Act March 19, 1917, ch. 88, § 59.]

Art. 5002g. Order on complaint; deposit and bond for costs; cer

tified copy of complaint to be sent to defendants.-If the board shall de
termine that probable ground exists for such complaint, it shall enter an

order setting said matter for hearing at a time and place to be named
therein. The board may, in its discretion, require the complainant to
make an additional deposit, or to enter into bond in an amount fixed by
the board, conditioned for the payment of all costs of such proceeding,
and which bond shall be approved by the board. Thereupon it shall be
the duty of the secretary of the board to transmit a certified copy of the
petition of complainant and of the order setting same for hearing, by
registered mail, addressed to the party or parties against whom such
complaint is made, and which notice shall be deposited in. the mails at
least twenty days before the date set for such hearing. [Acts 1913, p.
358, § 61; Act March 19, 1917, ch. 88, § 60.]

Art. 5002h. Hearing; evidence; adjournments; decision.-At the
time and place stated in such order, the board shall sit to hear such com

plaint. It may hear evidence orally or by affidavit in support of or

against such complaint, and may hear arguments, and shall have power
to adjourn such hearing from time to time and from place to place, and
upon completion thereof shall render decision in writing. -[Acts 1913,.
p. 358, § 62; Act March 19, 1917, ch. 88, § 61.]

Art. 5002i. Appeal; supersedeas.-Appeal from such decision of the
board may be taken within the time and in the manner as herein provid
ed for other appeals from the decision of such board. The decision may
be suspended by the filing of a supersedeas bond, in the same manner as

now provided in other civil cases; provided, that the board shall fix the
amount of the bond necessary to stay the execution of any such order.
[Acts 1913, p. 358, § 63,; Act March 19, 1917, ch. 88, § 62.]
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Art. 5002j. Issuance of subpcenas authorized, etc.-In any examina
tion, investigation or 'proceeding authorized before the board of water

'engineers, such board shall have power to issue subpcenas for the attend
ance of witnesses, under such rules as the board may prescribe. Each
witness who shall appear before the board by order of the board, at a

place outside of the county of his residence, shall receive for his attend
ance, one dollar per day and three cents per mile traveled by nearest

practicable route, in going to and returning from the place of meeting of
said board which shall be ordered paid by the comptroller of public ac

counts upon the presentation of proper vouchers, sworn to by such wit
ness and approved by the chairman of the board; provided, that no wit
ness shall be entitled to any. witness fees or mileage who is directly in
terested in such proceeding. [Acts 1913, p. 358, § 64; Act March 19,
1917, ch. 88, § 63.]

Art. 5002k. Who may administer oaths, etc.-In any examination
or hearing held before the board of water engineers, the board shall have
authority to adjourn such hearing from time to time and from place to

place. Each member of such board and the secretary thereof shall be
authorized to administer oaths. [Acts 1913, p. 358, § 65; Act March 19�
1917, ch. 88, § 64.]

,

Art. 5002l. Certified copies.-Upon application of any person, the
board shall furnish certified copies of any order or decision of record of
such board, or of any paper" map or other document filed in the office
of such board, and such certified copies, under the hand of the secretary
and seal of the board, shall be admissible in evidence in any court, in the
same manner and with like effect that the original would be entitled to.

[Acts 1913, p. 358, § 66; Act March 19, 1917, ch. 88, § 65.]
Art. 5002m. Rules may be prescribed, etc.-Every person, associa

tion of persons, corporation or irrigation district, conserving or supplying
water for any of the purposes authorized by this Act, shall make and
publish reasonable rules and regulations relating to the method and man

ner of supply, use and distribution of water, and prescribing the time and
manner of making application for the use of water and of payment there
for. [Acts 1913, p. 358, § 67; Act March 19, 1917, ch. 88, § 66.]

Art. 5002n. Conveyances, how made.-Every conveyance of a ditch}
canal or reservoir, or other irrigation work, or any interest therein, shall
hereafter be executed and acknowledged in the same manner as the con

veyance of real estate, and recorded in the deed records of the county or

counties in which such ditch, canal or reservoir is situated, and any such
conveyance which shall not be made in conformity with the provisions
of this Act, shall be null and void, as against subsequent purchasers
thereof in good faith and for valuable consideration. [Acts 1913, p. 358,
§ 68; Act March 19, 1917, ch. 88, § 67.]

Note.-Secs. 68, 69, and 70 are criminal provisions, and are set forth post as arts.
837d-837f, Penal Code.

Art. 50020. Partnership ditches.-In all cases where irrigation ditch
es are owned or used by two or more persons, or by mutual or co-opera
tive companies or corporations, and one or more of such persons, or

shareholders shall fail or neglect to do or to pay for his proportionate
share of the work necessary for the proper maintenance and operation of
such ditch, the owners or shareholders, desiring the performance of such
work as is reasonably necessary to maintain and operate the ditch, may,
after having given ten days' written notice to such joint owner, or own

ers, or shareholders who have failed to pay for or refused to perform
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their proportionate share of work necessary for the operation and mainte
nance of said ditch, proceed themselves to do such work, or cause the
same to be done>, and may recover therefor from such person so failing
to perform or pay for his share of such work, in any court having juris;
diction over the amount, the reasonable expense or value of such work or

labor so performed. [Acts 1913, p. 3.58, § 72; Act March 19, 1917, ch. 88,
§ 71.]

Art. 5002p. Surplus water to be returned.-All surplus water taken
or diverted from any running stream and not used by the appropriator
or disposed of to consumers for the purposes stated in this Act, shall be
conducted back to the stream from which taken or diverted, wherever
such water may be returned by gravity flow, whenever reasonably prac
ticable. [Acts 1913, p. 358, § 73; Act March 19, 1917, ch. 88, § 72.]

Art. 5003. [704] Preliminary surveys; members of board and em

ployes may enter upon land to make investigations.-Every person, as

sociation of persons, corporation, water improvement or irrigation dis
trict shall have power to cause an examination and survey for its pro
posed work to be made as may be necessary to the selection of the most

advantageous reservoir sites and rights of way for any of the purposes
authorized by this Act, and for such purposes shall have the right to en

ter upon the lands or waters of any person.
Any member or, employee of the board shall have authority to enter

upon the lands and any or all waterways, either natural or artificial, for
the purpose of making any investigation that would, in the judgment of
the board, assist in the .discharge of its duties. [Acts 1895, p. 27; Acts
1913, p. 358, § 74; Act March 19, 1917, ch. 88, § 73.]

Art. 5004. [3126] Right of way over public lands.-Every person,
association of persons, corporation, water improvement or irrigation dis-:
trict formed for any of the purposes authorized by this Act, are hereby
granted the right of way, not to exceed one hundred feet in width, and
the necessary area for any dam and reservoir site over all public free
school, University and asylum lands of this State, with the use of the
reck, gravel and timber on such reservoir site and right of way for con
struction purposes, after paying such compensation as the board of engi
neers may determine, and may acquite such reservoir site and rights of
way over private lands by contract. [Acts 1895, p. 21; Acts 1913, p. 358,
§ 75; Act March 19, 1917, ch. 88, § 74.]

Former statute.-The right of an irrigation corporation to condemn, land, under Rev.
St. 1911, art. 50-04, for a right of way is not dependent on the filing of a water appropria
tion under articles 4996" 49�8, and in proceedings to condemn it is not error to exclude a

certified copy of a water appropriation made by the corporation. McKenzie v. Imperial
Irr. Co. (Civ. App.) 166 S. W. 495.

Under Const. 1869, art. 9, § 8, Act March 10, 1875 (Acts 2d Sess. 14th Leg. c. 63), con

f.erring right of way for irrigation ditches across county school lands, held valid. Wa.sh
ington County v. Pendleton (Civ. App.) 178 S. W. 979.

Under Const. 1869, art. 9, § 8, act approved April 23, 1874 (Acts 14th Leg. c. 97), and
act approved March 10, 1875 (Acts 2d Sess. 14th Leg. c. 63), an irrigation company and
its successors held to have acquired the right to construct and maintain a ditch over

county school lands. Id.

Art. 5004a. Eminent domain; application to board; institution of

proceedings by board.-Any person, association of persons, corporation,
irrigation or water improvement district, or any city or town, may also,
obtain the right of way over private lands and also the lands for pump
ing plants, intakes, headgates 'and storage reservoirs, by condemnation,
by causing the damages for any private property appropriated by any
such person, association of persons, corporation, water improvement or

irrigation district, or city or town, to be assessed and paid for as pro-
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'vided in cases of
-

railroads; provided, however, that when the power'
granted by this section is sought to be exercised by any person or asso

ciation of persons, he or they shall first make application to the Board of
Water Engineers for such condemnation and said Board shall make due
'investigation and if it deems advisable shall give notice to the party own

ing the land sought to be condemned, and after hearing, may institute
such condemnation proceedings in the name of the State of Texas for
the use and benefit of said person or persons and all others similarly sit
uated, the costs of said suit and condemnation to be paid by the person
or persons at whose instance the same in instituted in proportion to the
benefits received by each as fixed by said Board and to be paid before
use is made of such condemned rights or property; and thereafter all

persons seeking to take the benefits of such condemnation proceedings
shall make application therefor to the Board of Water Engineers and if
'such application is granted shall pay such fees and charges as may be
fixed by said Board. ' [Acts 1913, p. 358, § 76; Act March 19, 1917, ch.
88, § 75.]

-

Former statute.-The right of an irrigation corporation to condemn land, under Rev.
St. 1911, art. 50.Q4, for a right of way is not dependent on the filing of a water appropria
tion under articles 4996, 4998, and in proceedings to condemn it is not error to exclude a

certified copy of a water appropriation made fly the corporation. McKenzie v. Imperial
Irr. Co. (Civ. App.) �66 S. W. 495.

Interest acqulr-edi=-Where the document under which an irrigation company took

possession of land recited that the width of its projected canal was 40 feet arid the depth
3 feet, with the right under an act of the Legislature to claim, purchase, and condemn
100 feet in width, it acquired no more than an easement in the land. Rio Grande, & E.
P. R. Co. v. Kinkel (Civ, App.) 158 S. W. 214.

Measure of damages.-The measure of damages to land from seepage through em

bankment is difference in market value, .but in determining market value permanency
or temporary nature of damage should be considered. Indiana Co-op. Canal Co. v. Gray
(Oiv. App.) 184 S. W. 242.

Injury to land from water seeping through defendants' embankment cannot be deem
ed permanent where it lasts for a time only, even though it be several years. Id.

Art. 5006. [3128] Public- roads and bridges.-All persons, associa
tions of persons, corporations, and water improvement or irrigation dis
tricts shall have the right to run along or across all roads and highways
'necessary in the construction of their work, and shall at all such cross

ings construct and maintain necessary bridges, culverts, or siphons, and
shall not 'impair the uses of such road or highway; provided, that if any
'public road or highway or public bridge shall be upon the ground neces

sary for the dam site, reservoir, or lake, it shall be the duty of the com

missioners' court to change said road and to remove such bridge that the
same may not interfere with the construction of the proposed dam, reser

voir, or lake; provided, further, that the expense of making such change
shall be paid by the person, association of persons, corporation, water im
provement or irrigation district desiring to construct such dam, lake or

reservoir. [Acts 1895, p. 21; Acts 1913, p. 358, § 77; Act March 19,
1917, ch. 88, § 76.]

Art. 5008. [704] May cross streams, etc.-Such person" association
of persons, corporation or irrigation district shall have power to con

struct its ditch or canal across, along or upon any stream of water .

-; [Acts 1895, p. 25; Acts 1913, p. 358, § 78; Act March 19, 1917, ch. 88
§ 77.]'

,

Arts. 5009, 5009a.
.

Repealed. See art. 5011lhw, post. Re-enacted in Act March 19, 1917, ch. 88, as sec
tiona 87 and 88, set forth post as arts. 5011ff and 5011fff.

.

"Owner."_The term "owner," as generally used, signifies one who has legal rtghtfu]
trtle, but .as used in Acts 24th Leg. c. 21, § 18 (Sayles' Ann. Civ, St. 1897, art. 3130; Rev.
St. 1911, art. 5009), declaring a paramount lien for water furnished lands for irrigation,
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the term includes both owner of title and tenants in possession. Texas Bank & Trust
Co.. of Beaumont v. Smith (Sup.) 192 S. W. 533.

Art. 5011. Surveys under reclamation aet.-When, in the examina
tion of any irrigation or reclamation project, under the provisions of the
Act of Congress, known as the Reclamation Act, approved June 17, 1902,
it shall be found advisable or necessary to irrigate or reclaim lands with
in the limits of this State, the Secretary of the Department of the Interior
is authorized to make all necessary examinations and surveys. for, and
to locate and construct irrigation or reclamation works within this State,
and to perform any and all acts necessary to carry into effect the provi
sions, limitations, charges, terms and conditions of said Reclamation
Act. [Acts 1905, p. 151; Acts 1913, p. 358, § 79; Act March 19, 1917,
ch. 88, § 78.]

Art. SOlla. Reclamation projeets.-The provisions of this Act shall
in all things apply to the construction, maintenance and operation of any
irrigation works in this State, constructed under what is known as the
Federal Reclamation Act, approved June 17, 1902, ana the amendments
thereto, in so far as the provisions of this Act are not inconsistent with
said Act of Congress, or the amendments thereto, or the regulations pre
scribed by the Secretary of the Department of the Interior in conformity
to such Reclamation Act and the amendments thereto. [Acts 1913, p.
358, � 80; Act March 19, 1917, ch. 88, § 79.]

Art. SOllb. Diversion of water from watershed prohibited when.
It shall be unlawful for any person, association of persons, corporation,
water improvement or irrigation district to take or divert any of the wa

ter of the ordinary flow, underflow, or storm flow of any stream, water

course, or watershed, in this State into any other natural stream, water
course or watershed, to the prejudice of any person or property situated
within the watershed from which such water is proposed to be taken or

diverted. [Acts 1913, p. 358, § 81; Act March 19, 1917, ch. 88, § 80.]
Art. SOlle. Application to board of water engineers; hearing; ap

peals.-Before any person, association of persons, corporation, water im
provement or irrigation district shall take any water from any natural
stream, water course, or watershed in this State into any other water

shed, such person, association of persons, corporation, water improve
ment or irrigation district shall make application to the Board of Water
Engineers for a permit so to take or divert such waters, and no such per
mit shall be issued by the board until after full hearing before said board
as to the rights to be affected thereby, and such hearing shall be held
and notice thereof given at such time and such place, in such mode and
maner as the board may prescribe; and from any decision of the board
an appeal may be taken to the district court of the county in which su.ch
diversion is proposed to be made, in the mode and manner prescribed in
this Act for other appeals from the decision of the board. [Acts 1913,
p. 358, § 82; Act March 19, 1917, ch. 88, § 81.]

Art. SOllee. Prescriptive right to appropriation.v-Whenever any ap
propriator of water from any stream or other source of water supply lo
cated in whole or in part within this State, shall have obtained fromthe
Board of Water Engineers a permit for the use of water, and shall have
made use of the water under the terms of such permit; or whenever any
such appropriator of water shall have filed an appropriation, in accord
ance with the laws of this State in force at the time of such filing, and
shall have filed with the Board of Water Engineers a certified record of
such appropriation, as' required by Chapter 171 of the Acts of the regular
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session of the Thirty-third Legislature, and shall have made use of the

water, under the terms of such filing or permit for a period of three years
after this Act shall take effect, he shall be deemed to have acquired a title

to such appropriation by limitation, as against any and all other claim
ants of water from the same stream, or other source of water supply, and
as against any and all riparian owners upon said stream or other source

of water supply. [Act March 19, 1917, ch. 88, § 83.]
Art. SOnd. Reservoirs and canals, etc., to be fenced.-Unless the

person, �ss�iation. of persons, co!"poration,. water improveme�t or irri

gation district ownmg or controlling any ditch, canal, reservoir, dam or

lake, shall keep the same securely fenced, no cause of action shall accrue

in their favor against owners of live stock for any trespass thereon.

[Acts 1913, p. 358, § 84; Act March 19, 1917, ch. 88, § 84.]
Art. SOlIe. Alienation of land required, etc.-Any corporation or

ganized under the provisions of the General Laws of this State, or the

provisions of this Act, for any of the purposes stated in this Act, shall
have the power to acquire lands by voluntary donation or purchase in

payment of stock or ponds or water rights; and to hold, improve, sub
divide and dispose of all such land and other property; and to borrow

money for the construction, maintenance and operation of its canals,
ditches, flumes, feeders, reservoirs, dams, lakes, wells .and other proper
tyand franchises, to the extent of the value thereof, to secure the pay
ment of any debts contracted for same; provided, no corporation shall
issue stock or bonds except for money paid, labor done, or property ac

tually received, and all fictitious increases in stock or indebtedness shall
be void; provided further, all lands acquired by such corporation, except
such as are used for the construction, maintenance or operation of such
canals, ditches, laterals, feeders, reservoirs, dams, lakes, wells and other
necessary works, shall be alienated within fifteen years from the date of
acquiring said land or be subject to judicial forfeiture. [Acts 1913, p.
358, § 85; Act March 19, 1917, ch. 88, § 85.]

Art. S011f. Directors may be elected.-Any corporation organized
under the provisions of the General Laws of this State, or the provisions
of this Act, for any of the purposes stated in this Act, may elect direc
tors or trustees to hold office for a period of three years, and may pro
vide for the election of one-third in number thereof each year. [Acts
1913, p. 358, § 86; Act March 19, 1917, ch. 88, § 86.]

Art. SOllff. Preference lien upon crops raised on land irrigated.
Every person, association of persons, corporation, water improvement or

irrigation district, who has heretofore constructed, or may hereafter con

struct any ditch, canal, dam, lake or reservoir, for the purposes of irriga
tion, and who shall lease, rent, furnish, or supply water to any person,
association of persons, water improvement or corporation, for the pur
pose of irrigation, shall, irrespective of contract, have a preference lien
superior to every other lien upon the crop or crops raised upon the land
thus irrigated. [Acts 1895, p. 21; Acts 1913, p. 358, § 87; Act March
19, 1917, ch. 88, § 87.]

Priority of Iien.-Ordinarily a statutory lien will not be given priority over existing
recorded liens, but Legislature has undoubted power to give statutory lien priority over
all other liens where its object is to secure charges necessary to preservation of property.
Texas Bank & Trust Co. of Beaumont v. Smith (Sup.) 192 S. W. 533.

The lien provided by this article, for water furnished land for irrigation 'purposes, is
enforceable against crops of tenant for water furnished tenant under contract, and is
Superior to lien of landlord for unpaid rent and to crop lien under mortgage. Id.

Art. S011£ff. Enforcement of Hen.-For the enforcement of the lien
provided for in the preceding Section, every such person, association' of
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persons, corporation, water improvement or irrigation district shall be
entitled to all the rights 'and remedies prescribed by Chapter 1, Title 80,
of the Revised Civil Statutes of this State for the enforcement of the lien
as between landlord and tenant. [Acts 1913, p. 358, § 88; Act March
19, 1917, ch. 88, § 88.]

Note.-Sec. 89 makes it a misdemeanor to permit Johnson grass and Russian thistle
to go to seed about a reservoir, etc., and is set forth post as art. 837j, Pen. Code.

Art. 5011g. Artesian wells.-An artesian well is defined, for the pur
poses of this Act, to be an artificial well in which, if properly cased, the
waters will rise by natural pressure above the first impervious' stratum
below the surface of the ground. [Acts 1913, p. 3.58, § 91; Act March
19, 1917, ch. 88, § 90.]

Art. 5011h. ' Certain artesian wells declared nuisances.-Any artesian
well which is not tightly cased, capped and furnished with such mechani
cal appliances as will r-eadily and effectively arrest and prevent the flow
from such well, either over the surface of the ground about the well, or

wasting from the well through the strata through which it passes, is

hereby declared a public nuisance and subject to be abated as such, upon
the order of the board. [Acts 1913, p. 358, § 92; Act March 19, 1917, ch.
88, § 91.]

Art. 5011i. Waste in relation to. artesian wells defined.-Waste is
defined, for the purposes of this Act, in relation to artesian wells, to be
the causing, suffering or permitting the waters of an artesian well to run

into any river, creek, or or other natural water course or drain, superfi
cial or underground channel, bayou, or into any sewer, street, road, high
way, or upon the land of any other person than that of the owner of such
well, or upon the public lands, or to run or percolate through the strata
above that in which the water is found; unless it be used for the pur
poses and in the manner in which it may be lawfully used on the premis
es of the owner of such well; provided, that nothing in this Section
shall be construed to prevent the use of such water, if suitable, for prop
er irrigation of trees standing along or upon any street, road or highway,
or for ornamental ponds or fountains, or the propagation of fish, or for
the purposes authorized by this Act. [Acts 1913, p. 358, §'93; Act March
19, 1917, ch. 88, § 92.]

Art.' 5011j.
Repealed. See art. 501112w, post. Re-enacted by Act Mar. 19, 1917, ch. 88, § 94, set

forth post as art. 837n, Pen. Code.

Art. 5011k.
Repealed and re-enacted as section 104 of this act, set forth post as art. 501112ee:
Arts. 50111,5011m.
Repealed and re-enacted as sections 136 and 137 of this act, set forth post as arts.

601112uu and 501112v.

Art. SOlIn.
Repealed. See post art. 501112w.

Art. 50110.
Repealed and re-enacted as section 138 of this act, set forth post as art. 501112vv.

Art. 5011 t. Diversion of surface waters; remedies; provisos.-That
it shall hereafter be unlawful for any person, firm or private corporation
to divert the natural Bow of the surface waters in this State or to permit
a diversion thereof caused by him to continue after the passage of this
Act, or to impound such waters, or to permit the impounding thereof
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caused by him to continue after the passage of this Act, in such a manner

as to damage the property of another, by the overflow of said water so

diverted or impounded, and that in all such cases the injured party shall
have remedies in both law and equity, including damages occasioned
thereby, provided that the passage of this Act shall in no way affect the
construction and maintenance of levees and other improvements for the

purpose of controlling floods, overflows and freshets in rivers, creeks
and streams, nor the construction of canals for the purpose of conveying
waters for irrigatian; and provided further that nothing in this Act shall
be so construed as to. authorize or give authority to persans or corpora
tions owning or constructing canals far irrigation or ather purposes, to
construct or maintain any canal, lateral canal or ditch in such manner as

to. obstruct any river, creek, bayou, gully, slough, ditch or other wei! de
fined natural drainage. [Act May 29, 1915, 1st C. S., ch. 7, § 1.]

Took effect 90 days after May 28, 1915, date of adjournment.
Right to repel surface water.-Under the common-law rule which .by virtue of art.

5492, prevailed in Texas prtor to the passage of this act, the proprietor of land improving
the same may lawfully repel surface water and turn the flow back on other lands without
liability. Walenta v. Wolter (Civ. App.) 186 S. W. 873.

Construction of railroad.-See notes. under art. ·6495.
A railroad company cannot, in view of this article, divert a water course which drain

ed plaintiff's land in such a manner as to impound surplus waters on plaintiff's property.
McAmis V. Gulf, C. & S. F. nv. Co. (Civ. App.) 184 S. W. 331.

Art. 5011%. Artesian wells may be dug if securely cased.-When
ever any person desires to drill a well upan his awn land far domestic
purposes or use far stack raising purposes or use, that cames within, the
definition of artesian well, as defined in this Act, he shall have the right
to do. so. without subjecting himself to the provisions of this Act; pro
vided, that said well shall be properly and securely cased, and whenever
water is reached containing mineral or ather substances injurious to

vegetation or agriculture it shall be the duty of owner of said well to. se

curely cap same 0.1' to control its flaw so. as not to. injure the land of any
ather persan, or to. fill it up so as to. prevent the water of said well to. rise
above the first impervious stratum below the surface of the ground.
[Act March 19, 1917, ch. 88, §" 93.]

Art. 50 11 ljza. Waste of water; nuisance; abatement; closing water

gates against person guilty.e=Any person, association of persons or the
agent of any corporations owning or acquiring any possessory right to
lands contiguous to. any canal or irrigation system and who acquires the
right to the use of water from such canal or irrigation system, by con

tract as in this Act provided, who wilfully and knowingly permits the
excessive or wasteful use of water by any of the agents, servants or em

ployes of said parties, or who wilfully and knowingly permits water to
be wasted and not applied to. a beneficial purpose, shall be deemed guilty
af a misdemeanor, and shall be punished as pravided in Section 101 [Art.
837nnn, Penal Code, past], and such use or waste of water shall be de
clared a public nuisance and abated as such by the Board of Water En
gineers; said Board of Water Engineers being empowered to. direct the
canal company or irrigation system to. close the water gates of said per
sans and to. keep them closed until such time as such unlawful use of
water shall be corrected and the determination of this question shall be
controlled entirely by the Board of VvTater Engineers, or its agents, serv
ants and employes. [Id., § 95.]

Art. 50 l1ljzb. Waste of water a public nuisance.-Any person, as
sociation of persons, corporation, water impravement or irrigation dis
trict who. owns or operates any works which. make use of water far any
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of the purposes named in this Act, and who permits unreasonable loss of
water in the operation of such works, through the faulty design or negli
gent operation of such works, shall be deemed guilty of waste, and such
works, or any part thereof may be declared a public nuisance and abated
as such by the Board of Water Engineers. [Id., § 96.]

Note.-Section 97 makes' it a misdemeanor to use water in a manner declared a

public nuisance. See art. 837nn, post, Pen. Code.

Art. 5011%c. Jurisdiction and venue of suits.-In any and all civil
suits instituted by or under the direction of. the board of water engineers,
suit may be prosecuted and instituted in any court of competent juris
diction in the county or in any of the counties where the land lies. [Id.,
§ 98.]

Art. 5011%cc. Who may sue for injuries due to waste of water.
Action may be brought before any district court of this State, having ju.J
risdiction over the irrigation district in question by any person, associa
tion of persons, corporation, water improvement or irrigation district,
who may be injured by waste, as herein defined, for the determination of
questions arising under Sections 96 and 97 [Art. 5011%b, ante; Art.
837nn, Pen. Code, post] of this Act. [Id., § 99.]

Art. 5011ljzd. Operator of irrigation system to keep records, annual
statement to board of water eng;ineers.-Any person, association of per
sons, corporation, irrigation or water improvement district who owns and
operates any system of works used for the irrigation of land, or for any
of the purposes named in the law, shall keep such detailed record of daily
operations as may be necessary to determine the quantity of water taken
or diverted each calendar year. If the use is for irrigation, there shall
also be kept a record of the number of acres irrigated, as near as may be,
without making actual surveys for the purpose and the character of crop
or crops grown, and the yield per acre.

On or before the first day of March of each year, every person, asso

ciation of persons, corporation, water improvement or irrigation district
who, during any part of the preceding calendar year, owned or operated
any of the works described in this Section, shall furnish, under oath, to
the Board of Water Engineers, upon blanks to be furnished by the board,
the information tequired to be kept for such preceding year, or part
thereof, together with such other available information as the board may
require, covering the uses made of water for any.of the purposes named
in the law. [Id., § 100.]

Note.-Sec. 101 makes it a misdemeanor to permit waste of water, and is set forth
post as art. 837nnn, Pen. Code.

Art. 5011ljzdd. Statement to board as to test of artesian well.-Any
person, association of persons, corporation, or water improvement or ir
rigation district, owning or operating any artesian well, as defined for the
purposes of this Act, at the time of its taking effect, shall, within one

year thereafter, transmit to the Board of Water Engineers a sworn state
ment showing the result of such test, together with a declaration of the
use or uses to which the newly developed supply will be devoted, and
the contemplated extent of such use. [Id., § 102.]

Art. 5011ljze. Annual report as to public artesian weIls.-On or be
fore the first day of March of each year, every person, association of per
sons, corporation, water improvement or irrigation district who, during
any part of the preceding calendar year, owned or operated any artesian
well for any purpose other than that of domestic use, shall furnish, un

der oath, to the Board of Water Engineers, upon blanks to be furnished
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by the board, a detailed statement showing the quantity of water which
has been derived from such well, .and the character of use to which same

has been applied, together with the change in level of the water table of
said well, and if used in irrigation, the acreage and yield of each crop,
together with such additional data as the board may require. [Id., §
103..]

Art. 5011%ee. Regulations relating to artesian wells not to apply
to oil wells._:_Nothing in the preceding Sections, relating to artesian
wells, shall be construed to apply to any oil well, and the status of
such oil wells shall be unaffected by this Act; 'provided that abandoned
oil wells shall be safeguarded as required in Section 91 [Art. 5011h] of
this Act. [Acts 1913, p. 358, § 96; Act March 19, 1917, c�. 88, § 104.]

Art. 5011%f. Board to determine relative rights of claimants to wa

ters; taking testimony; transfer of cases from courts to board.-Upon a

petition to the Board of Water Engineers, signed by one or more water

users, upon any stream or other source of water supply, requesting the
determination of the relative rights of the various claimants to the wa

ters of such streams or other source of supply, it shall be the duty of the
Board of Water Engineers, if upon investigation they find the facts and
conditions are such as to justify, to make a determination of such rights,
fixing a time for beginning the taking of testimony, and the making of
such examinations as will enable them to determine the rights of the
various claimants. In case suit is brought in any court for the determi
nation of rights to the use of water, the case may, in the discretion of 'the
court, be transferred to the Board, of Water Engineers for determina
tion, as in this Act provided. [Act March 19, 1917, ch. 88, § 105.]

Art. 5011ljzff. Notice.; adjournment of taking of testimony; ses

sions; members of hoard who may preside.-The Board shall prepare a

notice setting forth the date when the investigation will begin of the flow
of the stream and of the ditches and pumps taking water therefrom, and
a place and time certain when one or more members of the Board of Wa
ter Engineers will begin the taking of testimony as to the rights of the
parties claiming water therefrom. Said notice shall be published in two
issues of one or more newspapers having general circulation in the por
tion of the State in which said water supply is situated, the last publica
tion of said notice to be not less than thirty days prior to the beginning
of taking testimony and for the measurement of the stream. The mem

ber or members of the board taking such testimony shall have the power
to adjourn the taking of testimony from time to time and from place to
place, to suit the convenience of those interested. Provided that the
hearing for the taking of testimony shall be held in each county through
which such stream may flow, or in which a portion of such water supply
is situated. Such hearing may be 'held by anyone or more members of
the Board of Water Engineers, and when taken before anyone or more

members, shall have the same force and effect as if the whole board were

sitting at such hearing. [Id., § 106.]
.

Art. 5011%g. Special notice to claimants of sessions of board.-It
I --_ shall be the dut�'Board of Water Engineers to cause a notice to

be sent-bYregistereCi mail to each person, firm or corporation shown by
the Records of the Board to the Board to be a user or claimant to the
us� of water upon such stream or other source of water supply, which
said notice shall set forth the date when a member or members of the
board will sit within the county of such claimant's residence, or the coun

ty in which may be situated the land to which such water right may be
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appurtenant, and also setting forth the date when the examination of
the stream or other source of water supply, and the ditches and pumps di

verting water therefrom, will begin; and also the date when testimony
will be taken as to the right's to the water of said stream, or other source

of water supply. Said notice shall be mailed at least thirty days prior to

the date set therein for making examination of such stream, or other
source of water supply, and the taking of testimony) [Id., § 107.] ,

�

Art. 5011%gg. Claimant shall make statement in writing of extent

of claim.-Accompanying each such notice there shall, in addition, be
enclosed with said notice a blank form on which said claimant or owner

shall present in writing all the particulars necessary for the determina
tion of his right to the waters of the stream or other source of water sup-

-

ply to which he lays claim, the said statement to include the following:
The name and post office address of the claimant; the nature of the

right or use on which the claim is based; the time of initiation of such

right, or the commencement of such use, and, if distributing works are

required, the date of beginning of construction; the date when complet
ed; the date of beginning and completion of enlargements; the dimen
sions of the ditch as originally constructed and as enlarged; the date
when water was first used for irrigation or other beneficial purposes, and
if used for irrigation, the amount of land reclaimed the first year, and the
amount in subsequent use with the dates of reclamation and the amount
and general location of the land such ditch or pump is intended to irri

gate; the character of the soil, and the kind of crops cultivated, and such
other facts as will show a compliance with the law in acquiring the right
claimed. [Id., § 108.]

Art. 5011%h. Verification of statement.-Each claimant or owner

shall be required to certify to his statement under oath, and any member
of the Board of Water Engineers, or the secretary of the board, is hereby
authorized to administer such oaths, which shall be done without charge,
as also shall be the furnishing of blank forms for said statement, above
provided for. [Id., § 109.]

Art. 5011%hh. Taking of testimony; disqualification of members of
board.-Upon the date named in the notice above provided for, for the

taking of testimony, a member or members of the Board of Water Engi
neers shall begin the taking of such testimony, and shall continue the
same until completed. Provided, that the meetings may be adjourned
from time to time and place to place, to suit the convenience of the par
ties. In case any member of the Board of Water Engineers is directly
or indirectly interested in the water of any stream, or other source of
water supply, upon which an investigation and hearing shall be under
taken, or is prevented by illness, or otherwise from taking part in such
hearing, the taking of testimony, so far as relates to said stream, or other
source of water supply, shall be carried on by another member or mem

bers of the board, and such member so interested shall be deemed to be
disqualified, and shall not participate in the taking of testimony or the
determination of such cause. [Id., § 110.]

Art. 5011%i. Notice of completion of testimony; inspection by
claimants.-Upon the completion of the taking of testimony, it shall be
the duty of the board, or the member or members thereof taking such
testimony, to give notice, by registered mail, to the various claimants,
that at a time and place named in the notice, not less than ten days there
after, all of said evidence shall be open to inspection of the various claim
ants, or owners, and others, and said member or members of the board
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conducting such hearing, shall keep such evidence open to inspection at

said places for such a length of times as, in the opinion of the board,
shall be necessary to permit anyone interested to examine the same.

[Id., § 111.]
Art. 5011%ii. Employment of stenographers, experts, etc.-When

ever in the judgment of the Board of "\TVater Engineers it is deemed nec

essary or expedient to employ stenographers, hydrographers and other

experts, in order to properly perform its duties as required by Section 111
to 123 [Arts. 5011112i-50111120], inclusive, the board shall have the au

thority to make such employment, at just and reasonable rates of com

pensation for such services and for their necessary traveling expenses, to

be paid out of a fund created for that purpose, and the Legislature shall
create such fund by appropriating a sufficient sum therefor out of money
not otherwise appropriated for the use of the Board of Water Engineers.
[Id., § 112.]

Art. 5011%j. Expenditures charged as costs.-Any money expend
ed in accordance with the provisions of the preceding section shall be

charged as costs in the proceedings creating the necessity for its ex

penditure, and upon collection thereof by the proper authority shall be

thereupon deposited with the State Treasurer, who shall place the same

to the credit of the fund required by the preceding section. [Id., § 113.]
Art. 5011%jj. Contest of 'Claims; notice.e=Should any person, cor

poration, water improvement or irrigation . district, or association of per
sons owning irrigation works deriving water from, or claiming any in
terest in the stream or other source of water supply involving the deter
mination, desire to contest any of the rights of the persons who have sub
mitted evidence, as aforesaid, such persons, corporations or associations
shall, within thirty days after the expiration of the period as fixed in the
notice for public inspection, notify the Board of Water Engineers, or the
member or members conducting such hearing, in writing, stating with
reasonable certainty the grounds for his proposed contest, which state
ment shall be verified by the affidavit of the contestant or his agent of at

torney, and the said board, or the member or members thereof conducting
such hearing, shall notify the said contestant and the person, corporation,
water improvement, and irrigation district or association whose rights
are contested, to appear before such board, or the member or members
thereof conducting such hearing, at such convenient time and place as

shall be designated in such notice. [Id., § 114.]
Art. 5011%k. Hearing; compelling attendance 0.£ witnesses; depo

sitions; fees and coSts.-The time fixed for the hearing in the foregoing
section provided for shall be not less than thirty nor more than sixty
days from the' date the notice is issued to the person, corporation, water

improvement, or irrigation district, or association of persons whose rights
are contested, which notices may be served and returns thereof may be
made in the same manner as citations are served in civil actions in the
district court. The Board of Water Engineers, or the member or mem
bers so conducting such hearing, shall have the right and power to issue
subpoenas and compel the attendance of witnesses to testify upon such
hearing, which shall be' served in the same manner as subpcenas issued
out of the district courts, and shall have the power to compel such wit
nesses so subpcenaed to testify, and to give evidence in said matter, and
shall have the .power to order the taking of depositions, and to issue,
through their secretary, commissions to take depositions, in such manner
as the Board of Water Engineers, by written rule, may provide, and said
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witnesses shall receive the same fees as in civil cases, the costs to be
taxed as the Board of Water Engineers may direct, [Id., § 115.]

Art. 5011%kk. Transmission of evidence to office of board.-Upon
the expiration of the period for which the evidence is kept open for in

spection, the evidence in the original hearing before the Board of Water
Engineers, or any member or members thereof, together with the 'evi
dence taken in all contests, if any, shall be transmitted to the office of the
Board of Water Engineers, either by some member of the Board, or the
secretary of. the Board, in person, or by registered mail, and such evi
dence shall thereupon be filed as a public document in the office of the
Board of Water Engineers. [Id., § 116.]

.

Art. 50 11%l. Examination of stream or water supply; measure

ments; map.-It shall be the duty of the Board of Water Engineers, ei
ther through one of its own members, or a qualified agent or employe,
to proceed, at the time specified in the notice to the parties on such
stream or other source of water supply, to make an examination of such
stream or other source of water supply, and the works diverting water

therefrom, said examination to include the measurements of the dis
charge of such stream, and of the carrying' capacity of the various ditches
and canals, an examination of the irrigated lands, and an approximate
measurement of the lands irrigated or susceptible of irrigation from the
various ditches and canals, and to take such other steps and gather such
other data and information as may be essential to the proper under

standing of the relative rights of the parties interested, which said ob
servation and measurement shall be reduced to writing and made a mat
ter of record in the office of the board, and it shall be the duty of the
board to make or cause to be made map or plat, on a scale of not less than
one inch to a mile, showing with' substantial accuracy the course of said
stream, the location of each ditch and canal diverting water therefrom,
and the legal subdivisions ·of lands which have been irrigated or which
are susceptible of irrigation from the ditches and canals already con

structed. [Id., § 117,]
Art. 5011%U. Findings of fact and determination; rights determin- \

ed; certified copy sent to. counties through which stream flows.-±_As soon

as practicable after the compilation of said data and the filing of said evi
dence in the office of the Board of Water Engineers, the board shall make
and cause to be entered of record in its office, findings of fact and an or-

der of determination, determining and establishing the several rights to
the waters of said stream. And where the evidence taken at such a

hearing as herein provided shall disclose existing wacer rights not repre
sented at such a hearing, said rights shall be included in such findings of
fact of said board and shall be likewise determined and established, A
certified copy of such order of determination and findings shall be filed
in every county in which such stream or any portion of a tributary is
situated, or by which it flows, with the county clerk of said county. ) [Id.,
§ 118.]· 1'1--

. Art. 5011%m. Certificates of determination; registration�_lUpon
the final determination of the rights to the waters of any stream o� other
source of water supply, it shall be the duty of the secretary of the Board
of Water Engineers to issue to each person, association or corporation
represented in such determination, upon payment of the fee required by
law, a certificate to be signed by the chairman of the Board of Water
Engineers, and attested under seal by the secretary of said board, setting
forth the name and post office address of the owner of the right, the date
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of the priority, extent and purpose of such right, and if such water be for

irrigation purposes, a description of the legal subdivisions of the land to

which the water is appurtenant. Such certificate shall De transmitted by
the secretary in person or by registered mail, to the county clerk of the
county in which such right is located, and it shall be the duty of the

county clerk, upon receipt of the statutory recording fee, to record the
same in a book prepared and kept for that purpose, and the clerk shall,
upon receipt of the filing fee and the recording of said certificate, imme

diately transmit the certificate to the owner. ) [Id., § 11�.Art. 5011%mm. Appeal to district court; parties.' Any party or

any number of parties, acting, jointly, who may. feel the selves aggriev
ed by the determination of the Board of Water Engineers, may take an

appeal from the decision of the board to the district court. All persons
joining in the appeal shall be joined as appellants, and all others, parties
to the proceedings, shall be joined as appellees.) [Id., § 120.]· �

Art. 5011 ljzn. Notice of appeal; bond; consolidation of appeals.
The party or parties appealing shall, within sixty days of the determina
tion by the Board of Water Engineers, which is appealed from, and the
entry thereof in the records of the board, file in the district court to which
the appeal is taken, a notice in writing stating that such party or parties

'appeal to such district court from the determination and order of the
Board of Water Engineers. and upon the filing of such notice, the appeal
shall be deemed to have been ,perfected. Provided, however, that the
party or parties appealing shall, within sixty days mentioned, enter into
a bond, to be approved by the district clerk, to be made payable to all the,
parties in said suit or proceeding, other than the parties appealing, which
bond shall be in such an amount as the district clerk shall fix, condition
ed that the parties taking such appeal �i11 prosecute their appeal to ef
fect; and pay all costs which may be adjudged against them, or either or

any of them. In the event that more than one appeal shall be perfected,
the district court shall have the right to order such appeals consolidated
in such manner and upon such terms 'as the district court shall' direct.
[Id., § 121.]

Art. 501l%nn. Notice to board of perfection of appeal; service on

appellees.-The clerk of the district court, immediately upon the filing of
said notice of appeal, and the approval of the bond mentioned in the pre
ceding section, shall transmit to the secretary of the Board of Water
Engineers a notice over the seal of the court, to the effect that said ap
peal has been perfected, which notice shall be entered of record by the
secretary in the records of the board. The appellant or appellants shall
cause a certified copy of said notice to be served, on each of the appellees,
the same to be served in the same manner provided for other process is
suing out of the district court. [Id., § 122.]

Art. 5011%0. Appellant shall file in district court certified transcript
of record and determination of board.-The appellant or appellants shall,
within ninety days after the appeal is perfected, as provided for, file in
the office of the clerk of the district court of the proper county, a certi
fied transcript of the order of determination made by the Board of Water
Engmeers, which order is appealed from, together with a certified copy
o� all. of the records of the Board of Water Engineers relating to such de
termination, and the originals or certified copies of all documentary evi
dence offered before the board, or prepared by the board, including the
n:easureJ?ents of streams, tributaries, and ditches; together with a peti
tion settmg out the cause, of complaint of the party or parties appealing.
[Id., § 123.]
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Art. 50 l11/zoo. Trial de novo in district court.-t:\yhen. an;: appeal
to the district court shall have been perfected, as provided In the afore
said sections, a trial de novo shall be held in the district court, and the

practice in the taking of testimony and the pleadings therein shall follow
as nearly as may be the procedure provided by law in appeals in probate
cases: from the county to the district court, except as herein otherwise
provided. ,[Id., § 124.] .

Art. 5611%p. Testimony taken before boards, maps, etc., admissible
in evidence.-All surveys, maps, plats and plans, together with .stream

measurements and scientific and other data collected or prepared by the

board, or under its authority, and evidence taken before such board or

member thereof, shall be admissible in evidence, under certificate of the

secretary of the board, in all hearings before the board, and in any of the
courts of this state. [Id., § 125.]

. Art. 50111/zpp. Decree of district court ; costs; appeal.-{-After final

hearing, the court shall enter a decree affirming or modifying the order
of the Board of VvTater Engineers, and may assess such costs and appor
tion the same, as it deems just. Appeals may be taken from the judg
ment of the district court to the court of civil appeals and supreme
court, in the same manner as in other cases.) [Id., § 126.]

Art. 5011%q. Order of board effective pending appeal.�Pending
final determination of the cause on appeal, the order of the Board of Wa
ter Engineers shall be in full force and effect, and the operation thereof
shall not be suspended by the appea1.\[Id., § 127.]

Art.�l1%qq.
Determination of hoard as affirmed or modified con

clusive. The determination of the Board of Water Engineers, as con

firmed or odified on appeal, as provided in this Act, shall be conclusive
as to all prior rights, and upon the rights of all existing claimants) upon
the stream or other body of water embraced in such determination. [Id.,
§ 128.] .

Art. 5011%r. Persons not presenting claims to board shall be barred
after three years; rights of riparian owners not affected.-Whenever the
Board of Water Engineers shall, as provided by law, and after publica
tion of notice, as hereinbefore provided, proceed to determine the right
of the various claimants to the use of water upon any stream or other
source of water supply, it shall be the duty of all claimants interested in
such streams or other source of water supply, to appear and submit its
or their respective claims or appropriations, at the time and in the man

ner required by law, and by said published notice, and Clny claimant who
shall fail to appear in such proceedings and submit proof of his claim or

appropriation, and who are required by this Act to appear, shall, after
three years from the date of the entering of the order of said hearing be
barred and estopped from subsequently asserting any rights theretofore
acquired upon the stream or other source of water supply, embraced in
such jurisdiction and shall be held to have forfeited all

�·ghts
to appro

priate or use the said waters theretofore claimed by him \provided that \
nothing herein contained shall be held to in any way de troy, infringe
or impair the right of any riparian owner to the use of the water from
such stream for domestic purposes and use or for the use of stock, and it
shall not be. necessary for the claimant of this'righ\_t,o appear or assert '\.rhis right to such use, but the same shall be respected'1�Id., § 129.] r

Art. 5011%rr. Each county shall constitute a water district; reso
lution of commissioners' court for water commissioner; salary and ex

penses.-Each county in this State, now existing or hereafter organized,
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shall constitute a water district, provided, that no water commissioner
shall be appointed for any such district until the Commissioners' Court
of such county shall, by resolution duly entered in the minutes of such

court, call upon the Board of \i\Tater Engineers to appoint a Water Com
missioner. At the same time that said County Commissioners shall call

upon the Board of V\Tater Engineers for the appointment of a Water
Commissioner for their district, such Commissioners' Court shall, by res

olution, fix the salary or compensation to be paid such commissioner,
and the salary and necessary traveling expenses of such Water Commis
sioner shall be paid by said county, in the mode and manner that may be

provided by the Commissioners' Court. As soon as the Commissioners'
Court shall have acted upon any such resolution, a certified ,copy of the
order of said court shall be forthwith transmitted to the secretary of the
Board of Water Engineers by the clerk of the county court. [Ld., § 130.]

Art. 5011%s. Board shall appoint water commissioner for each dis
trict; tenure, removal, and vacancies; oath and bond.-There shall be
appointed by the Board of Water Engineers, by a majority vote of such
board, one water commissioner for each water district, after the comrnis
sioners' court shall have acted, as in the last preceding section set forth,
which commissioner shall hold his office for the term of two years, un

less sooner removed by the Board of Water Engineers; provided, that
any such water commissioner may, at any time, be removed by the Board
of Water Engineers, by a majority vote thereof, and in case of such re

moval, the board shall specify in its order the reason for such removal.
All vacancies in the office of water commissioner, created by removal,
resignation or otherwise, shall be filled by the Board of Water Engineers.
Before entering upon the discharge of the duties of his office, the water
commissioner shall take the oath of office prescribed by the constitution,
and shall enter into bond with at least two personal sureties or with one

surety or guaranty company authorized to do business in this state, pay
able to the Board of Water Engineers, to be approved by such board, in
the penal sum of Five Thousand ($5,000.00) Dollars, conditioned- for the
faithful performance of his duties. [Id., § 131.]

Art. 5011%s8. Duties of water commissioner.-It shall be the duty
of such water commissioner to divide the water of the streams, canals,
ditches, or other sources of water supply of his district, among the' sev

eral users and appropriators thereof, according to the prior right of each,
respectively, as determined by the order of the Board of Water Engi
neers. He shall shut and fasten or cause to be shut and fastened, the
headgates of all ditches, or of intakes of all pumps, and 'shall regulate or

cause to be regulated the controlling works of reservoirs in times of
scarcity, in accordance with the orders of the Board of Water Engineers,
as may be necessary by reason of priority of right existing upon such
stream or other sources of water supply in his district. Such water com

missioner shall have authority to regulate the distribution of water

among the various users under any partnership or other canal, ditch or

reservoir, in accordance with the respective rights of the appropriators,
as determined by the Board of Water Engineers. Whenever, in the pur
suance of his duties, the water commissioner regulates the headgate of a

ditch or the controlling works of a reservoir, or the intake of any pump
ing plant, it shall be his duty to attach to said headgate, pump or con

trolling works, a written notice, dated and signed by him, setting forth
the fact that said headgate, pump or controlling works has been properly
regulated and is wholly under his control, and such 'notice shall be legal
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notice to all parties interested in the division and distribution of the wa

ters of such stream, canal, ditch, pump or reservoir, [Id., § 132.]
Art. SOlll/zt. Same; division, etc., of water; appeal to. board.-Said

water commissioner shall, as near as may be, divide, regulate and control
the use of the water of all streams and other sources of water supply
within his district under the orders of the Board of Water Engineers,
by such closing or partial closing of the headgates as will prevent the
waste of water, or its use in excess of the volume to which the appro
priator is legally entitled, and any person who may be injured by the ac

tion of any water commissioner or his failure to act pursuant to this Act,
'shall have the right to appeal to the Board of Water Engineers, and
from the decision of the said Board of Water Engineers an appeal may
be taken to the district court. Provided, however, that the decision of
the water commissioner, or other authority appealed from, shall remain
in full force and effect, pending such appeal, and until reversed or altered
by the authority to which such appeal shall be taken. [Id., § 133.]'

'SO Ill/ztt. Assistants for water commissioner; compensation; dis
charge.-The Board of Water Engineers shall have the power to au

thorize the water commissioner to employ an assistant or assistants to
aid him in the discharge of the duties of his office, but such assistant shall
have no authority except such as may be delegated to him by the water

commissioner, and the water commissioner shall be in all things respon
sible for the actions of his assistant or assistants. Such assistants shall
receive suchcompensation as may be allowed by the County Commission
ers' Court, and the time and method of paying the same shall be settled
by the Commissioners' Court in an order or resolution authorizing their
appointment. Such assistant or assistants may be discharged by the wa

ter commissioner at any time, for any reason satisfactory to himself.
[Id., § 134.]

.

Art. SOlll/zu. Act shall apply to what streams, etc.-The provisions
of this Act shall apply to all streams or other sources of water supply
lying upon or forming a part of the boundaries of this State. [Id., § 135.]

Art. SOlll/zuu. Recognition of riparian rights.-Nothing in this Act
contained shall be construed as a recognition of any riparian right in the
owner of any lands the title to which shall have passed out of the State
of Texas subsequent to the first day of July, A. D. 1895. [Acts 1913, p.
358, § 97; Act March 19, 1917, ch. 88, § 136.]

Art. SO l1ljzv. Not to affect vested rights.-Nothing in this Act con

tained shall be held or construed to alter, affect, impair, increase, de
'stroy, validate or invalidate any existing or vested right of property ex

isting at the date when this Act shall go into effect. [Acts 1913, p. 358,
§ 98; Act March 19, 1917, ch. 88, § 137.]

Art. SO l1%vv. Partial invalidity.-If any Section or provision 0'£
this Act shall be held unconstitutional, it shall not be held to invalidate
any other provision of this Act. [Acts 1913, p. 358, § 99; Act March 19,
1917, ch. 88, § 138.]

Art.. SOlll/zw. Repeal.v-Chapter 171 of the General Laws of the reg
ular session of the Thirty-third Legislature, and all other laws and parts
of laws in conflict with the provisions of this Act, are hereby' repealed.
[Act Mar,ch 19, 1917, ch. 88, § 139.]

DECISIONS RELATING TO SUBJECT IN GENERAL

RIghts of Riparian ·owners.-As a riparian owner can make no use ot the stream
that will injure another riparian owner, he may not construct an embankment or ob-
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struction which in times of ordinary flood will overflow and injure the lands of the

opposite proprietor. Ft. Worth Improvement Dist. No.1 v. City of Ft. Worth, 106 Tex.

148, 158 S. W. 164, 48 L. R. A. (N. S.) 994.
Where a deed provided that the vendee waived all claims which might accrue for

damage by reason of seepage or overflow from the vendor's irrigation canals, vendor
would not be liable for damages caused from such source in the absence of gross or will
ful negligence by him causing damage to the land. -Co-opera.ttve Vineyards Co. v. Ft.
Stockton Irrigated Lands Co. (Civ. App.) 158 S. W. 1191.

A depression of the ground in a flat marshy country filled with rank vegetation from a

quarter of a mile to a mile in width, with no defined banks and no channel, and through
which water only oozes, is not a watercourse. Wilborn v. Terry (Civ. App.) 161 S. W. 33 .

. Riparian rights are property which will be protected by the' courts, and a riparian
proprietor entitled to the flow of a stream of pure and wholesome water may enjoin
pollution of the stream. Houston Transp. Co. v. San .Jaeinto Rice Co. (Civ. App.) 163
S. W. 1023.

A person owning part of the bed of a natural lake worthless without the water on it
has a right to have the water maintained at its natural level, so that the owner of another

part of the bed may not divert the water to irrigate nonriparian lands, when this In

juriously affects the rights of the first owner. Lakeside Irr. Co. v. Kirby (Civ. App.) 166
S. W. 715.

A riparian owner has the right. to take all the water he needs, if such use does not
injure other owners, in which latter case he may have his just proportion. Martin v.
Burr (Civ. App.) 171 s. W. 1044.

The natural uses of water by a riparian owner take precedence over such unusual
uses as irrigation, mills, mining, etc. ld.

Where the natural flow of surface water was not changed by a change of grade ot
lots, the owner of adjacent property could not recover damages from surface water.
Todd v. St. Louis Southwestern Ry. Co. of Texas (Civ. App.) 173 S. W. 617.

The word "draw," as commonly understood, does not mean a stream of running water
with well-defined banks, as distinguished from the flow of surface water. ·Cartwright v.
Warren (Civ. App.) 177 S. W. 197.

Riparian rights may be alienated separately and apart from the land to which they
are appurtenant. Gibson v. Carroll (Civ. App.) 180 s. W. 630.

The riparian rights of a landowner whose property abutted upon a navigable gulf
are those of access, the right to acquire the fee in accretions and alluvion, as well as in
land exposed by reliction, together with the privtlege of building a wharf. Id,
.

Where riparian owners placed fillings. and buildings in the bed of a navigable river
they created a purpresture, and were liable to judgment restraining them from continuing
the trespass and authorizing removal of the obstructions, whether or not overflows dan
gerous to the public were caused.· Petty v. City of San Antonio (Civ. App.) 181 S. W. 224.

Where a riparian proprietor filled in and built upon the bed of a stream, so as to
create danger of overflow through inadequate outlet for high water, such nuisance was·

open to abatement by the city whether the river was navigable or not and although over-
flows might occur in the absence of such obstruction. Id.

'

Where defendant city tore down plaintiff riparian owners' structures in the bed of a

stream constituting a dangerous obstruction in time of flood, but did not take the material
or destroy it, an emergency existing justifying the summary action, plaintiffs could not
recover damages for the removal of the obstructions. Id.

A creek flowing through a well-defined channel, with banks and bed fed by rains
falling within its watershed outside of defendants' land, and through which water flows
only after a rainfall, was not diffused surface water flowing across defendants' land which
could be regarded as their absolute property Hoefs v. Short (Civ. App.) 190 S. W. 802.

Navigable waters.-Hunting, camping, and fishing are reasonable uses of waters and
shore line of navigable streams. Dincans v. Keeran (Civ. App.) 192 S. W. 603.

Campers and owners of lands adjoining navigable stream have equal rights to use
such navigable waters and the shore line between high and low tide marks. ld.

Under the civil law the "shore line" boundary of lands adjoining navigable waters
is the line marked by the highest tide. ld.

Owners of land adjoining navigable stream could acquire- exclusive rights to the shore
Une thereof only by express legislative act. ld.

The term "highest tide," referring to boundaries of lands adjoining navigable waters,
does not mean the highest crest of storm-driven sea water. ld.

Defendants, who had been removing sand bars from the bed of a navigable stream,
held to have acquired no prescriptive rights, because their previous removals had not
even threatened the sand bar which protected the stream at the point where plaintiffs'
lands were located from the flow of salt water from the gulf into which the stream
emptiad.. -Houaton Transp. Co. v. San .Jacinto Rice Co. (Clv, App.) 163 S. W. 1023.

While the owner of the shore of a navigable stream has no ownership in the water,
he has the right to divert its waters for domestic purposes and irrigation, so long as it
does not interfere with the rights of the public.- ld.

Where a sand bar protected a fresh-water stream from the influx of salt water, pri
vate persons, destrtng to remove the sand bar, will be enjoined, where it ,will greatly in
jure the property of riparian owners who used the water ror irrigation and domestic
purposes; this being so even though the stream is a navigable one. ld.

Rights under grants and conveyances.-Owners of land held to hold it burdened
with the rights retained by a water company in conveying to his grantor for its and
other water users' benefrt.. -Houk v. Robinson (Civ. App.) 160 S. W. 120.

Under a conveyance of land by a water company, held, that one of the subsequent
owners of such land had a right to go upon the land of another for the purpose of main-
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t'airting and repairing a lead ditch which the company's engineer had determined it was

necessary and proper to use for the service of several owners. Id.
A clause in a deed of purchase by the Lakeside Irrigation Company of the irrigation

plant of the Eagle Lake Irrigation Company, binding the grantee to furnish water for
lands leased by the grantor, created an incorporeal hereditament, appurtenant to the
land and running with it. Lakeside Irr. 'Co. v. Buffington (Civ. App.) 168 S. W. 21.

A reservation in a deed of· riparian property held void because inconsistent with
the grant. Richter v. Granite Mfg. Co. (Bup.) 174 S. W. 284, L. R. A. 19i6A, 504, answer

to certified question conformed to (Civ. App.) 178 S. W. 1022.
.

Reservation of water rights contained in a deed of riparian property held void as

being too vague and indefinite to be enforceable.· Richter v. Granite Mfg. Co. (Civ. App.)
178 S. W. 1022,' conforming to answer to certified question (Sup.) 174 s. W. 284, L. R. A.
1916A, 504.

Actions to establish or protect rights.-In an action for damages for damming a lake
so that surface waters were collected and thrown back on plaintiff's land, evidence held
insufficient to show that the dam cast water upon plaintiff's land, at most only showing
that it prevented the surface water from flowing off as rapidly as before. Wilborn v.

Terry (Civ. App.) 161 S. W. 33.
Right 'of action against riparian owners for using more than their just proportion

pf the water does not accrue, so as to be ground for a prescriptive title, until an injury
is caused or threatened to the complaining owner. Martin v. Burr (Civ. App.) 171 S. W.
1044.

'

, Evidence held insufficient to show that there was during the prescriptive period any
injury to the complaining owners which would constitute a cause of action. Id,

In injunction against irrigation company, held that judgment fixing the price would
not be construed as a holding that the price found would be a reasonable charge for
another year.- ,Toyah Valley Irr. Co. v. Winston (Civ. App.) 174 S. W. 677. '

Decree enjoining use of surface waters flowing in a well-defined channel beyond a
'certain amount held not to require defendants to maintain works to deliver water or to
impose' an easement upon land. Hoefs v. Short (Civ. App.) 190 s. W. 802.

In action. for damages to farm by dam causing overflow of part of it, the damages
recoverable are the difference between the market value of the entire tract immedi
ately before and immediately after the dam construction. City of Ft. Worth v. BUrgess
(Civ. App.) 191 S. W. 863.

In action for overflowing of lands, evidence held sufficient to show market value of
land immediately before and ,immediately after construction of dam. Id.

.
In determining the damages to land from construction of a dam causing its over

flow, the plaintiff can have the jury consider the prior market value of his land for any
purpose to which it was adapted and for which he desired to use it. ld.

.

Evidence showing that a ranch foreman of plaintiff's predecessor invited defendants
to assist in rebuilding irrigation dam, held insufficient to establish an irrevocable license
to maintain the dam. Popham v. Eggleston (Civ. App.) 193 s. W. 181.

,

. In suit to restrain 'defendant's interference with arrangement for pumping water on

land .conveyed .to defendant by plaintiff, who reserved right to use water, decree awarding
plaintiff free use of water in practically language of stipulation in his deed to defendant
did not award plaintiff any greater right than stipulation would warrant. Day v. Wil
liams (Civ. App.) 193 S. W. 239.

Evidence held to show that plaintiff relied on the furnishing of irrigation water by
'defendant, and that defendant recognized his right to receive the water. Louisiana, Rio
Grande Canal Co. v. Elliott (Civ. App.) 193 S. W. 255.

Landowner could recover the difference in· the market value immediately before
overflow of' surface water and immediately thereafter, or for rentals lost, but could not
'recover both items. Missouri, K. & T. Rv. Co. of Texas v. Anderson (Civ. App.) 194 S.
W.662.

'L:e�'se of water rights.-Water rights can be leased with the land, and the lessee
maveue on the contract. Louisiana, Rio Grande Canal Co. v. Elliott (Civ, App.) 193 S.
W.255.

Right to repel surface water.-Where a lower landowner prevents surface waters
from flowing over his land, thus obstructing natural drainage, though not interfering with
the watercourse, he is not liable for injuries caused to the lands of other proprietors upon
which the surface waters are thrown back. Wilborn v. Terry (Civ. App.) 161 S. W. 33,.

A landowner has the legal right to divert the flow of surface water after rainfall
from his land to adjacent land by constructing embankments for that purpose. Wellborn
'v. Wellborn (Civ. App.) 185 s. W. 1041.

Liability for injury to property.-The fact that a corporation is exercising the powers
of a public 'service irrigation corporation is immaterial upon its liability for damage to
land or crops by negligent seepage or flooding of water from its streams. Co-operative
Vineyards Co. v. Ft. Stockton Irrigated Lands Co. (Civ. App.) 158 S. W. 1191.

A landowner who erected a dam, thus collecting surface waters in a lake upon his
own property and retaining them so that they were thrown back on the land of higher
proprietors, is liable for the injury. Wilborn v. Terry (Civ. App.) 161 s. W. 33.
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Article 5107-1. Commissioners' Court may establish districts;
boundaries; powers; petition and proceedings thereon.-The county com

missioners' court of any county in this State at any regular or called ses

sions thereof may hereafter establish one or more water improvement
districts in their respective counties in the manner hereinafter provided.
Said districts mayor may not include within their. boundaries, villages,
towns and municipal corporations, or any part thereof, but no land shall
be at the same time included within the boundaries of more than one

water improvement district created under this Act. Such district, when
so established may make irrigation improvements therein or may pur
chase improvements already existing, or may purchase improvements
and make additional improvements, and issue bonds in payment there
for, as hereinafter provided. Such districts being authorized to provide
for the irrigation of the land included therein. Districts may be formed
for co-operation with the United States under the Federal reclamation
laws for the purpose of construction of irrigation works including drain
age works necessary to maintain the irrigability of the land or for the

purchase, extension, operation or maintenance of constructed works, or

for the assumption, as principal or guarantor, of indebtedness to the
United States on account of district lands.

Upon the presentation to the county commissioners' court of any
county in this State, either at a regular or any called session of said
court, of a petition .signed by a majority in number of the holders of
title or evidence of title to lands situated within the proposed district and
representing a majority, in value as indicated by the State and county
assessment rolls of all of said lands, praying for the establishment of
a water improvement district, and setting forth the necessity, public
utility and feasibility and setting forth the proposed boundaries thereof,
and designating a name for such district, which name shall include the
name of the county. The said commissioners' court shall, at the session
when said petition is presented, set the same down for hearing at some

regular or special .session of said .court called for the purpose not less
than twenty nor more than forty days from the presentation of said pe
tition, and shall order the clerk of said court to give notice of the date
and place of said hearing by posting a copy of said petition and the or
der of the court thereon in five public places within said proposed dis
trict, and one at the court house door of said county. Said clerk shall
receive as compensation for such service one ($1.00) dollar for each no

tice .so posted and five cents per mile for each mile necessarily and ac

tually traveled in posting such notices. Such notices shall be posted for
at least twenty days prior to the date of such public hearing. The clerk
shall make due .return of a true copy of such notice, showing the time
when and the places where such notices were posted, and shall file the
same in his office and among the papers affecting such district. [Acts
1905, p. 235; Acts 1913, p. 380, § 1; Act March 19, 1917, ch. 87, § 1.]

Note.-Sec. 118 repeals all laws in conflict. Became a law March 19, 1917.

Former statute-Constitutlonality.-Chapter 172, Acts 33d Leg. (Vernon's Sayles'
Ann. Civ. St. 1914, arts. 5107-1 to 5107-105), held not violative of Const. art. 1, .§ 17,
forbidding the taking of property for public use without compensation, unless by consent,
and section 19, forbidding the taking of property for public use without due process of law;
section 24 of the act expressly providing the process for acquiring the lands. Barstow v.
Ward County Irr. Dist. No.1 (Civ. App.) 177 S .. W. 563.

Such chapter held not violative of Const. art. 1, §§ .17 and 19, as allowing an ex
cessive valuation of the lands within the district for bonding purposes; the act limiting
bond issues to one-fourth of the actual value of the lands. Id.

Where land has been incorporated within an irrigation district according to statute,
taxation' of riparian rights belonging to owners of land within such district is not a taking
of property. Id. '.

. .That the provision making the declaration of the district court as to the validity of
bonds issued, flnal, may be unconstitutional, does not vitiate the remainder of the act. -Id.
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Art. 5107-2. Contest of petition; hearing.-Upon the day set by
said county commissioners' court for the hearing of said petition, any
person whose lands are included in and would be affected by the crea

tion of said district may appear before said court and contest the crea

tion of such district, or contend for the creation thereof, and may offer

testimony to show that such district is or is not necessary and would or

would not be of public utility, and that the creation of such district
would or would not be feasible or practicable. Said county commis
sioners' shall have exclusive jurisdiction to hear and determine all con

tests and objections to the creation of such district and all matters per
taining to the same, except as is hereinafter provided, and may adjourn
the hearing on any matter connected therewith from day to day and all
judgments rendered by said court in relation thereto shall be final, ex

cept as herein otherwise provided. [Acts 1913, p. 380, § 2; Act March
19, 1917, ch. 87, § 2.]

Art. 5107-3. Findings of commissioners' court.e-H, at the hearing
of such petition, it shall appear to the satisfaction of the court that the

organization of such district '

and the construction or purchase, or the
construction and purchase of the proposed irrigation system, or that co

operation with the United States as in Section 1 [Art. 5107-1] provided,
is feasible and practicable, and that it is needed and would be a public
benefit and a benefit to the lands included in the district, then the court
shall so find, and cause its findings to be entered of record; but if the
court should find that the irrigation of the lands in such district is not

feasible and practicable and that it would not be a public benefit or is
not needed or would not be a public utility, then the court may enter
such findings of record and dismiss the petition at the cost of petitioners.
[Acts 1913, p. 380, § 3; Act March 19, 1917, ch. 87,.§ 3.]

Art. 5107-4. Appeal to district court; certification of result.--If at
the hearing provided for in Section 3 [Art. 5107-108] of this Act the
court shall enter an order granting or dismissing the petition for the

organization of said district at the cost of petitioners, then and in that
event the petitioners, or anyone or more of them, or anyone owning
land in .such district, may appeal from said order to the district court,
and in the event of such appeal, said cause shall be tried under the rules

prescribed for practice in the district court and shall be de novo, and
the clerk of the commissioners' court shall transfer to the clerk of the
district court, within thirty days from the date of such judgment all
records filed with the county commissioners' court, and it .shall be un

necessary to file any other additional pleadings in said court. The final
judgment on appeal shall be certified to the commissioners' court for
their further action. [Acts 1913, p. 380, § 4; Act March 19, 1917, ch.
87, § 4.]

Art. 5107-5. Order for election.-After the hearing of the petition,
as provided for in Sections 2 and 3 [Arts. 5107--:2, 5107-3] of this Act,

, if the commissioners' court shall find in favor of the petitioners for the
establishment of a district according to the boundaries as set out in said
petition, the county commissioners' court shall order an election to be
held within said proposed district, at which election there shall be sub
mitted the following propositions: "For the Water Improvement Dis
trict," "Against the Water Improvement District," and the election of
five directors as is hereafter provided. [Acts 1913, p. 380, § 5; Act
March 19, 1917, ch. 87, § 5.]

Art. 5107-6. Notice of election.v-After the ordering of the election
as provided in the preceding section, notices of such election shall be
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,given, stating the time and place or places of holding the election, and
showing the boundaries of said proposed district, and such notices shall
also show the presiding officer or officers appointed for the holding of

· said election. Such notices shall be posted in four places in such pro-
posed district, and one shall be posted at the court house door of the
.county in which such proposed district is situated, such posting to be
· for twenty days previous to the date of the election and shall contain
· the proposition to be voted upon and names of offices to be filled at such
election. [Acts 1913, p. 380, § 6; Act March 19, 1917, ch. 87, § 6.]

·
Art. 5107-7. Conduct of election; ballots.-The manner of conduct-

ing such election shall be governed by the election laws of the State of
Texas, except as is herein otherwise provided, and at such election none

but. resident property taxpayers, who are qualified voters of said pro-,
posed district, shall be entitled to vote on any question submitted to

the voters .thereo� at such election. Th� co�mty comm�ssioners: court

shall name a polhng place for .such election in each votmg precinct or

.part of a voting'.precinct embraced in said district, and shall also select
and, appoint two judges, one of whom shall be the presiding judge, and

two clerks at each polling place named, and shall provide one and a half
times as many ballots for said election as there are qualified. resident
tax-paying voters within such district, as shown by the tax rolls of
.said county. Said ballot shall have printed thereon the following: "For
·the Water Improvement District," "Against the Water Improvement
District," and said ballot shall also contain a space in which to write the
name or names of the officer or officers to be selected at such election,
and each voter at such election may write or have printed upon said
ballot the name of the parties voted for as directors and there shall be
no other matter placed upon said ballot. [Acts 1913, p. 380" § 7; Act
March 19, 1917, ch. 87, § 7.]

Art. 5107-8. List of property taxpayers to be furnished for judges
of election; oath of voters.-It shall be the duty of the tax collector of
the county before a water improvement district is formed, and of the
tax collector of said district after its organization, to make out a certi
fied list of the property tax payers of said district, and to furnish .same

'to the presiding judge of the election, and before any person is entitled
to vote at any election under this Act, his name must appear in said
certified list of property tax payers, unless such person acquired prop
erty in said district after the l.st day of January of the preceding year,
and in such event before he shall be permitted to vote he must take the
following oath, to be administered by the presiding judge of the polling
place where he offers to vote, and for such purpose the presiding judge
is hereby authorized to administer the same: "I do solemnly swear (or
affirm) that I am a qualified voter of county, and that I am

a resident property tax payer of the district or proposed district, that
I was not subject to pay property tax in said district for the preceding
year and have not voted before at this election." [Acts 1913, p. 380, § 8;
Act March 19, 1917, ch. 87, § 8.]

Art. 5107-9. Returns and canvass of election; directors.-Immedi
ately after the election, the presiding judge at each polling place shall
make returns of the result in the same manner as provided for in gen
eral elections for State and county officers, and the commissioners' court
shall, at a regular session or a special session called for that purpose..
canvass such vote, and if it be found that the votes of two-thirds of the
-resident property taxpayers voting thereon shall have been cast in favor
of the district,' then' the court shall declare the result of said election in
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favor of the establishment of said district, and shall enter the same in
the minutes of said courts, and shall also canvass the vote for directors
and issue or cause to be issued to the five directors receiving the highest
number of votes certificates of their election as provided under the gen
eral election law; provided, however, that should it be found that two or

more persons had received the same number of votes for the fifth posi
tion or the fifth director, then the said commissioners' court shall select
one of said persons to fill said position. [Acts 1913, p. 380, § 9; Act
March 19, 1917, ch. 87, § 9.]

Art. 5107-10. Order for establishment of district; name and num

ber of district; change, of name; number created.-If the commission
ers' court shall declare the result of said election to be in favor of the
establishment of the district, then said court-shall cause to be made and
entered in the minutes of said court an order setting forth facts sub-

stantially as follows: "In the matter of the petition of and
.......... others praying for the establishment of a water improvement
district as in said petition described and designated as .. � County
Water Improvement District No .Be it known, that an elec-
tion was called for that purpose in said district and held on the .

day of A. D. 19 , and two-thirds of the resident property
taxpayers voting thereat voted in favor of the creation of said district.
Now; therefore, it is ordered by the court that said district be and the
same is hereby established under the name of � County Water
Improvement District No. . , with the following metes and
bounds; (which field notes shall be copied in the record.)"

All such districts hereafter created shall bear the name of the county
in which it may be located as a part of its name, and shall be numbered
consecutively as created and established under the order of the commis
sioners' court; provided, however, that all districts heretofore estab
lished and otherwise named shall not be required to change its name,
but may do so by filing with the commissioners' court a declaration in
writing declaring such intention, such declaration to be recorded as is
hereinafter provided for the record of the order of the commissioners'
court establishing such districts, but the number assumed thereby shall
not conflict with the numbers of the other districts hereafter created.
The number of districts created hereafter shall not conflict with the num

ber of irrigation districts heretofore created, but shall be consecutively
continued. [Acts 1913, p. 380, § 10; Act March 19, 1917, ch. 87, § 10.]

Art. 5107-11. Recording certified copy oforders.-After the making
and entering by the commissioners' court of the order establishing such
districts as herein provided, or an order changing the name of a district,
the said court shall cause to be made a certified copy of such order, which
shall be filed with the county clerk of the county in which such district
is situated, and shall cause same to be duly 'recorded in the deed records
of said county ·and properly indexed in the same manner provided for
the recording and indexing of deeds, and such recordation shall have
the same effect, in so far as notice is concerned, as is provided for the
record of deeds, and all costs in connection with the making and record
ing of such copies shall be paid by the district. [Acts 1913, p. 380, §
11; Act March 19, 1917, ch. 87, § 11.] ,

Art. 5107�12. Directors to give bond; approval; oath of office;
filing.-Within ten days after the making and entry of the order of the
commissioners' court declaring the result of the election and the estab
lishment of the district as hereinbefore provided, or as soon thereafter
as is practicable, the directors elected at such election shall each make
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and enter into a' good and sufficient bond in the sum of five thousand

($5,000 00) dollars each, payable to such district conditioned up<;>n .the
faithful performance of their duties, to be approved �y �he commIssIo_n
ers' court. Provided, however, that after the organization of such dis
trict all bonds required to be given by any director, officer or employe
of such district shall be approved by the directors of such district, and
said directors shall take the oath of office prescribed by .statute for the
commissioners' court, except that the name of the district shall be sub
stituted for the name of the county in said oath of office; and the bond
and oath herein provided for shall be filed with the county clerk of the

county within. which said district is situated and be by him recorded in
the official bond record for said county, and after its record, said bond
.shall be delivered by the county clerk to the depository selected by such
district under the provisions of this Act, and shall be by it safely kept
and preserved as a part of the records of said district. [Acts 1913, p.
380, § 12; Act March 19, 1917, ch. 87, § 12.]

Art. 5107-13. Organization of directors; quorum.-The directors
of such district shall organize by electing one of their number as presi
dent and one as secretary; and any three of whom shall constitute a

quorum, and a concurrence of three shall be sufficient in all matters per
taining to the business of their district except the letting of contracts
and the drawing of warrants on the depository, which shall require the
concurrence of at least four of said directors. [Acts 1913, p. 380, § 13;
Act March 19, 1917, ch. 87, § 13.]

Art. 5107-14. Qualifications of directors.-N0 persons shall be
elected a director of any district created under this Act unless he is a

resident of the State of Texas and owns land subject to taxation within
said district, and who, at the time of such election, shall be more than
twenty-one years of age. [Acts 1913, p. 380, § 14; Act March 19, 1917,
ch. 87, § 14.]

.

Art. 5107-15. Assessor and collector; bond; qualifications; com

pensation; additional bond for collections under federal reclamation act;
duties; additional compensation.-The office of assessor and collector
herein provided for shall be filled by the same person who hereafter
shall be appointed by the directors, and before entering upon his duties
as such assessor and collector, he shall qualify by making and entering
into a good and sufficient bond to be approved by the directors, in the
sum of five thousand ($5,000.00) dollars, conditioned for the faithful per
formance of his duties as assessor and collector, and for the paying over

to the district depository of all sums of money coming into his hands
as such collector; provided, however, that the directors shall require
additional security in the event in their judgment the same may be
come necessary; and such assessor and collector 'shall be a resident of
the district, or of any town within the general boundaries of the district,
a!ld a qu�lified 'Yoter in the county,. and shall receive such compensa
tion for hIS services as may be provided by the board of directors, not

!o exceed fifteen hundred ($1,500.00)' dollars per annum; provided, that
In case any district organized hereunder is appointed fiscal agent of
t�e United States or by the United States is authorized to make collec-

. tl<:)llS of money for and on behalf of the United States in connection
WIth any Federal reclamation project,' such assessor and collector and
each director shall execute a further additional official bond in such sum
as th� Secretary of the Interior may require, conditioned for the faith
ful discharge of the duties of his respective office and the faithful dis
charge by the district of its duties as fiscal or other agent of the United
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States under any such appointment or authorization; such additional
bonds to be approved, recorded and filed as herein provided for other
official bonds, and any such additional bonds may be sued on by the
United States or any person injured by the failure of such officer' or the
district to fully, promptly and completely perform their respective du-
ties; provided, that the board of directors may require the assessor and
collector to perform other duties than those herein imposed on him as

assessor and collector of taxes, and when such other duties are so re

quired of him, he shall be paid such additional compensation as shall be
fixed by the board of directors, but in such event it shall never exceed
the maximum salary herein provided for. [Acts 1913, p. 380, § 15; Acts
1915, ch. 138, § 1; Act March 19, 1917, ch. 87, § 15.]

Note.-Act Ma.rch 30, 1915, ch. 138, § 1, amends sections 15, 21, 58, 59, 69, 70, 75, 83, 85,
and 97, chapter 172, of Acts 33rd Leg., regular session. Act March 30, 1915, ch. 138, is
expressly repealed by Act March 19, 1917, ch. 87, § 107, set forth post as Art. 5107-107.

Art. 5107-16. Survey of boundaries of district.-It shall be the duty
of the directors, immediately after they qualify as such, to cause an

actual survey of the boundaries of such district to be made according to
the boundaries designated in the petition for the establishment of such
district, or to adopt in whole or in part such boundaries where already
established, and to have said boundary marked by suitable monuments.

[Acts 1913, p. 380, § 16; Act March 19, 1917, ch. 87, § 16.]
Art. 5107-17. Exclusion of land from district; petition of owner.

The owner or owners'of the fee of any land constituting a portion of
any district may, within thirty days after the election, qualification and
organization of the firstboard of directors for such district, file with said
board a petition praying that such lands may be excluded from and
taken out of said district. The petition shall describe 'the lands which
the petitioners desire to have excluded by metes and bounds, and such

petition must be acknowledged in the .sarne manner and form as is re

quired in cases of conveyance of real estate. [Acts 1913, p. 380; § 17;
Act March 19, 1917, ch. 87, § 17.]

Art. 5107-18. Same'; notice.-Upon the filing of a petition for the
exclusion of any lands from said district with the board of directors, they
shalf immediately set said petition down for hearing for a day certain,
not to exceed twenty days, however, from the date of the filing thereof
and shall cause notice of such hearing to be given by the posting of writ
ten or printed notices of the time and place of such hearing at three pub
lic places within said district. Such notice shall contain a copy of the

petition for exclusion, and shall be posted for at least eight days prior
to such hearing. [Acts 1913, p. 380, § 18; Act March 19, 1917, ch. 87,
§ 18.]

Art. 5107-19. Same; order excluding non-irrigable land; effect;
The board of directors, at the time and place mentioned in such notice,
or at such time and place as such hearing may from time to time be ad
journed, shall proceed to hear the petition and all objections thereto, and
shall determine whether or not said lands, or any portion thereof, shall
remain as a portion of such district; and if upon such hearing said direc
tors shall determine that the land desired to be' withdrawn from said dis
trict or any portion thereof is not' susceptible to irrigation from the sys
tem proposed to be provided, then such non-irrigable lands shall be ex
cluded therefrom, and such excludecllands and the owners thereof there
by waive 'all rights to be served with water from such irrigation system;

,provided, however, that in the event such petition is not filed within
thirty days from the date of the qualification of the first board of direc-
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tors, then no such petition shall thereafter be filed or considered by such

board. [Acts 1913, p. 380, § 19; Act March 19, 1917, ch. 87, § 19.]
Art. 5107-20. Addition of contiguous land to district; petition; sur-

.

vey; recording proceedings; consent of Secretary of the Interior.c=The
owner or owners of the fee to lands contiguous to any district created un

der this Act may file with the board of directors of said district a petition
in writing, praying that such land be included in such district. The pe
tition shall describe the tract or body of land owned by the petitioners by
metes and bounds, and upon the filing of. such petition with the board of
directors, said board of directors shall cause an accurate survey of the
said tract of land to be made and the boundaries thereof marked upon
the ground, and said tract of land may be admitted as a part of the dis
trict; provided it can be irrigated without prejudice to the rights of any
of the lands originally contained therein to be first furnished with an ade

quate supply of water, and when said lands are so admitted, they shall

immediately become subject to their proportionate share of any taxation
or bonded indebtedness that may have been created against said district
and subject to such reasonable charge against such lands for the purpose
of defraying its part of the expenses of maintenance, operation or other
necessary expenditures previously made as may be determined by the
board of directors. If the lands described in said petition are admitted as

a part of the district, the application for such admission shall be signed
and acknowledged as provided for deeds, and shall be recorded in the
deed records of the county in which such district is situated, together
with the order of the directors endorsed thereon. No land shall be added
to any irrigation district with which contract with the United States
shall have been made without the written consent of the Secretary of the
Interior. [Acts 1913, p. 380, § 20; Act March 19, 1917, ch. 87, § 20.]

Art. 5107-21. Powers of board of directors; employes; general
manager; contracts; contracts with United States; levy of tax; district
as federal fiscal agent.-The board of directors herein provided for shall
have control over and management of all the affairs of such district, shall
make all contracts pertaining thereto, and shall employ all necessary em

ployes for the proper handling and operating of such district, and espe
cially may employ a general manager, an assessor and collector, attor

neys, a bookkeeper, an engineer, water master and such other assistants
and such other laborers as may be required, and they may also buy all
necessary work animals, motors, pumps, engines, boilers, machinery and
supplies as may be required in the erection, operation and repair of the
improvements of the district; a director may be employed as general
manager, and at such compensation as may ne fixed by the other four di
rectors and when so employed he shall also perform the duties of a direc
tor, but he shall not receive the compensation in this Act provided to be
paid to directors. The board of directors, on behalf of said district, may
enter into any obligation or contract with the United States for the con

struction, operation and maintenance of the necessary work for the de
livery and distribution of water therefrom, or for the drainage of dis
trict lands or for the assumption of indebtedness to the United States for
district lands, or for the temporary rental of water from the United States
for district lands or a part thereof, under the provisions of the Federal
reclamation Act, and all acts amendatory thereof or supplementary there
to, and the rules and regulations established thereunder; or the board
may contract with the United States for a water supply under any Act
of Congress providing for or permitting such contract, and in case con
tract has been or hereafter may be made with the United States as herein
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provided, bonds of the district may be deposited with the United States
at ninety (90) per cent of their par value, to the amount to. be paid by. the .

. district to the United States. under any such contract, the interest on

said bonds to be provided for by assessment and levy as in the case of
other bonds of the district, and regularly paid to the United States to be

applied as provided in such contracts, and if bonds of the district are not
so deposited it shall be the duty of the board of directors to include as

part of any levy or assessment now provided for by law, an amount suf
ficient to meet each year all payments accruing under the terms of any
such contract; and the board may accept on behalf of the district ap
pointment of the district as fiscal agent of the United States in connec

tion with any Federal reclamation project, whereupon the district shall
be authorized to so act, and to assume the duties and liabilities incident
to such action, and the said board shall have full power to do any and all
things required by the Federal statutes now or hereafter enacted in con

nection therewith and all things required by the rules and regulations
now or that may hereafter be established by any department of the Fed
eral Government in regard thereto. [Acts 1913, p. 380, § 21; Act March
30, 1915, ch. 138, § 1; Act March 19, 1917, ch. 87, § 21.]

See note under Art. 5107-15.

Art. 5107-22.
Repealed by Act March 19, 1917, ch. 87, § 107, post art. 5107-107, and re-enacted as

sec. 22 of the repealing act, and set forth post as art. 379 of the Penal Code.

Art. 5107-23. District may sue and be sued; judicial notice of dis
trict; contracts.-All districts established under the provisions of this

I Act are hereby declared to be defined districts within the meaning of
Section 52, Article 3, of the Constitution and may, by and through its di
rectors, sue and be sued in any and all courts of this State in the name of
such district, and all courts of this State shall take judicial notice of the
establishment of such districts and said districts shall 'contract and be
contracted with in the name of such districts. [Acts 1913, p. 380, § 23;
Act March 19, 1917, ch. 87, § 23.]

Art. 5107-24. Construction of works; acquisition of right of way
by condemnation or otherwise; purchase of established works; convey
ance to United States.-Districts created under the provisions of this Act
are hereby empowered to own and construct reservoirs, dams, wells, ca

nals, etc., and to acquire the necessary right-of-way for and buy or con ...

struct all reservoirs, dams, wells, canals, laterals, sites for pumping
plants and all other improvements required for the irrigation of the lands
in such district by gift, grant, purchase or condemnation and they may
acquire the title to any and all lands necessary or incident to. the success

ful operation thereof in addition to any of the above in the manner here
in provided, including the authority by purchase or condemnation to

acquire rights-of-way for the enlargement, extension or improvement of

any, existing canals, or ditches for the purpose of using such canals and
ditches jointly with the owners thereof. In no event, however, shall
such district have the right to acquire by condemnation any irrigation.
system that may be now or may hereafter be built by any individual or

corporation authorized to appropriate water and construct irrigation
plants under the irrigation laws of this State, but any and all such plants
and rights may be acquired by contract from the owners thereof in the
same manner that any other property may be acquired, and all such
districts shall have full authority and right to acquire water rights and
privileges in any way that �ny individual or corporation may acquire the
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same. Any property acquired may be conveyed to the United States in
so far as the same shall be necessary for the construction, operation and
maintenance of "works by the United States for the benefit of the district
under any contract that may be entered into thereunder. [Acts 1913, p.
380, § 24; Act March 19, 1917, ch. 87, § 24.]

Art. 5107-25. Duties of assessor and collector; assessment of lands;
listing of lands not rendered by owners.e-Tmmediately upon the qualifi
cation of the assessor and collector, as hereinbefore provided, he shall en

ter upon the discharge of his duties, and shall at once proceed to make
an assessment of all the taxable property, both real, personal and mixed,
in his said district; and such assessment shall be made annually there
after. Said assessment shall be made upon blanks to be provided by the
directors for such district. Said assessment shall consist of a full state

ment of all property owned by the party rendering same in said district
and subject to taxation therein, and shall state the full value thereof.
There shall be attached to each such assessment an affidavit made' by
the owner or his agent rendering said property for taxation to the effect
that said assessment or rendition contains a true and complete statement
of all property owned by the party for whom said rendition is made in
said district and subject to State and county taxation therein; and in ad
dition to all such assessments or renditions made by the owner or agents
of such property, the tax assessor shall make out similar lists of all prop
erty not rendered for taxation in such districts that is subject to State
and county taxation therein. Each and every person, partnership or cor

poration owning taxable property. in such district shall render same for
taxation to the assessor when called upon so to do, and if not called upon
be the assessor, the owner shall on or before June 1 of each year never

theless render for taxation all property owned by him in the district sub

ject to taxation.' And all laws and penal statutes of this State providing
for securing the rendition of property for State and county taxes, and
providing penalties for the failure to render such properties shall apply to
all persons, partnerships or corporations owning or holding property in

any such district. The tax assessor shall have authority to administer
oaths to fully carry out the provisions of this section. [Acts 1913, p. 380,
§ 25; Act March 19, 1917, ch. 87, § 25.]

Art. 5107-26. Appointment of commissioners to act as Board of
Equalization; meetings' of board; secretary; reco,rds.-The directors
for such district created under the provisions of this Act shall, at their
first meeting, or as soon thereafter as practicable, and annually thereaft
er, appoint three commissioners, each being a qualified voter and resident
property owner of said district, who shall be styled the "Board of Equali
zation," and at the same meeting the same Board of Directors shall fix
the time for the meeting of such Board of Equalization for the first year;
and said Board of Equalization shall convene at the time fixed by the
directors to receive all assessment lists or books of the assessor for said
district for examination, correction, -equalization, appraisement and ap
pr.oval, and at all meetings of said Board the secretary of the Board of
Directors shall act as secretary thereof and keep a permanent record of
all the proceedings of said Board of Equalization. [Acts 1913, p. 380, §
26; Act March 19, 1917, ch. 87, § 26.]

A:t. 5107-27. Oath of members of Board of Equalization.-Before
entenng upon the duties as such Board of Equalization, each of the mem-
bers thereof shall take and subscribe the following oath: "1 .

do solemnly swear (or affirm) that I will, to the best of my ability, make
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a full and complete examination, correction, equalization and appraise
ment of all property contained within said district, as shown by the as

sessment lists or books of the assessor for said district, and add thereto
all property not included therein of which I have knowledge," and said
oath shall be spread upon the minutes to be kept by the secretary of said
board. [Acts 1913, p. 380, § 27; Act March 19, 1917, ch. 87, § 27.]

Art. 5107-28. Equalization of assessments; omitted property.
The Board of Equalization herein provided for shall cause the assessor

to bring before them, at the time fixed for the convening of said Board,
all the assessment lists or books of the assessor of said district for their
examination, that they may see that each and every person has rendered
his property at its full value; and said board shall have power to send
for persons and papers to swear and qualify persons who testify, to as

certain the value of such property, and if they are satisfied it is too high,
they shall lower it to its proper value; and if too low they shall raise the
vahie of such property to a proper figure. Said board shall have power
to correct any and all errors that ,may appear on the assessors lists or

books, and shall have further authority to add any and all property to
said lists of inventories that may have been omitted therefrom. [Acts
1913., p. 380, § 28; Act March 19, 1917, ch. 87, § 28.]

Art. 5107-29. Mode of equalization; complaints.-The Board of
Equalization shall equalize, as near as possible the value of all property
situated within said district, having reference to the location of said prop
erty and the improvements _thereon situated. Any any person may file
with the .said Board at any time before the final action of said Board, a

complaint as to the assessment of his or any other person's property, and
said, Board shall hear said complaint, and said complainant shall have the
right to have witnesses examined to sustain said complaint as to the as

sessment of said property, or as to a failure to render any property own

ed by any person, partnership or corporation situated within said district
subject to taxation which has not been properly assessed. [Acts 1913,
p. 380, § 29; Act March 19, 1917, ch. 87, § 29.]

Art. 5107-30. Appraisal of property not listed by owners.-The as

sessor for such district, at the same time that he delivers to said Board
his lists and books, shall also furnish to said Board a certified list of the
names of all persons who either refuse to swear to, or to sign, the oath
or affirmation as required by this law, together with the list of the prop
erty of such persons situated within said district who have failed or re

fused to list their property, as made, by him through other' information,
and said Board shall examine the list and appraise the property so listed
by the assessor.

'

[Acts 1913, p. 380, § 30; Act March 19, 1917, ch. 87,
§ 30.]

Art. 5107-31. Notice to owners of action of Board of Equalization ;

appearance by owners.-In all cases where the Board of Equalization
shall find it their duty to raise the value of any property appearing on the
lists or books of the assessor, or to add property omitted therefrom, they
shall, after having fully examined such lists or books, and corrected all
errors appearing therein, adjourn to a day not less than ten nor more

than fifteen days from the date of adjournment, such day to be fixed in
the order of adjournment, and shall cause the secretary of said Board to

give a written notice to the owner of such property, or to the person ren

dering same, of the time to which said Board may have adjourned, and
that such owner or person may at that time appear and show cause why
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the value of such property should not be raised, which notices may be'
served by depositing the same, properly addressed and postage paid, in

any postoffice within the county. [Acts 1913, p� 380, § 31; Act March

19, 1917, ch. 87, § 31.]
Art; 5107-32. Hearing of objections; approval of lists; reconven

ing of board to approve rolIs.-The Board of Equalization shall meet at

the time specified in said order of adjournment and shall hear all persons
the value of whose property has been raised; and if said Board is satis
fied they have raised the value of such property too high, they shall low
er the same to its proper value; and said Board of Equalization; after

they have finally examined and equalized the value of all the property on

the assessor's lists or books or that may have been placed thereon by
said Board of Equalization, shall approve said lists or books and return

them, together with the lists of unrendered property to ,the assessor that
he may make up therefrom his general rules as required by this Act;
and when said general rolls are so made up the Board shall immediately
reconvene to examine said rolls and approve the same if found correct;
and the action of the Board at the meeting last provided for in this article
shall be final and shall not be subject to revision by said Board or by any
other tribunal thereafter. [Acts 1913., p. 380, § 32; Act March 19, 1917,
eh. 87. § 32.]

Art. 5107-33. Compensation of members of Board of Equalization
and its secretary.-The members of the Board of Equalization, and the
secretary while acting as secretary of said Board, shall receive such com

pensation for their services to be allowed by the directors for said district
as they 'may deem just and reasonable, not to exceed, however, the sum

of three dollars per day for the time actually engaged in the discharge
of such duties. [Acts 1913, p. 380, § 33; Act March 19, 1917, ch. 87,
§ 33.]

Art. 5107-34. Duplicate tax rolIs.-After the return to the assessor

and collector of the assessment lists and books duly approved by the
Board of Equalization, as hereinbefore provided for, the said assessor

and collector shall make up the assessment of all taxable property sit
uated in said district upon duplicate rolls and after the approval of said
rolls by the Board of Equalization, he shall retain one of same in his
office and shall deliver the other copy to the directors of said district,
to be kept by them as a permanent record in their office, and

_

all lists
and books of said assessor shall be caused to be substantially bound and
by him kept as a permanent record, of his office, and be delivered, to

gether with ali other records of his office to his successor, upon his elec
tion and qualification, or, in case of a vacancy in such office to the di
rectors for said district. [Acts 1913, p. 380, § 34; Act March 19, 1917,
ch. 87, § 34.]

Art. 5107-35. Collection of taxes; payment to depository; general
duties of assessor and collector.-The assessor and collector shall collect
all taxes due to said district, and shall, at the expiration of each week,
pay over to the depository selected by said district all moneys by him
collected, and shall report to the directors for such district on the fourth
Saturday in every month all moneys so collected by him and paid over
to the depository as hereinbefore provided, and shall perform all such
other duties, and in such manner and according to such rules and regu
lations as the Board of Directors may prescribe and for the convenience
of the persons, firms or corporations owning such tax, shall keep and
maintain an office with the Board of Directors for such district, where
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all such taxes may be paid. [Acts 1913, p. 380, § 35; Act March. 19,
1917, ch. 87, § 35.]

Art. 5107-36. Assessor and collector chargeable with total assess

ment;· credits; report; audit.-The assessor and collector shall be
charged by the directors for such district, upon a permanent finance
ledger to be kept for said purpose by said district, with the total assess

ment as shown by the assessment rolls; and proper credit shall be given
to the assessor and collector for all sums of money paid over to the de
pository,as shown by his monthly reports as hereinbefore provided for,
and upon the final annual settlement, the said assessor and collector shall
make up a full complete report of all taxes that have not been collected,
which said report shall be audited by said Board of Directors, and proper
credits given therefor, and such annual settlements shall be made on

the first Monday in September of each year. [Acts 1913, p. 380, § 36;
Act March 19, 1917, ch. 87, § 36.]

Art. 5107-37.
Repealed. See art. 5107-107, post.

Art. 5107-38. Date of assessment; time for completion.-The as

sessment provided for in this Act shall be made upon all property sub

ject to taxation in said district on the first day of January of each year,
and such assessment shall be completed and the lists and books ready
to deliver on or before the first day of June of each .year, [Acts 1913,
p. 380, § 38; Act March 19, 1917, ch. 87, § 37.].

Art. 5107-39. Annual meeting of Board of Equalization; time for

completion and delivery of ralls.-The Board of Equalization, after the
first year, shall convene annually. on the first Monday in June of each

year to receive all of the assessment lists or books of the assessor of
.said district for examination, correction, equalization, appraisement and
approval, and for the addition thereto of any property found to be un

rendered in said district, and shall complete and deliver said lists and
rolls to the assessor and collector by the third Monday in July of said

year, and the said assessment rolls shall be completed by the assessor

and approved by the Board of Equalization, and returned to said asses

sor and collector by the first Monday in October of each year after the
first assessment as hereinbefore provided. [Acts 1913, p. 380, § 39; Act
March 19, 1917, ch. 87, § 38.]

Art. 5107-40. When taxes became due.-All taxes provided for by
this Act shall become due and payable on the first day of November
of each year and shall be paid on or before the 31st day of January there
after. [Acts 1913, p. 380, § 40; Act March 19, 1917, ch. 87, § 39.]

Art. 5107--41. Lien for taxes delinquent; sale of land.-All lands or

other property which have been returned delinquent, or which may here-.
after be returned delinquent shall be subject to the provisions of this Act
and. said taxes shall remain a lien upon said land although the owner be

\

unknown, or though it be listed in the name of' a person not the actual
owner, and though the ownership be changed, the land may be sold
under the judgment of the court for all taxes, interest, penalty and cost
shown to be due by such assessment for any preceding year. [Acts
1913, p. 380, § 41; Act March 19, 1917, ch. 87, § 40.]

Art. 5107-42. Delinquent tax rol1.-It shall bethe duty of the di
rectors for such district to cause to be prepared by the tax collector, at
the expense of such district, a list of all lands upon which the taxes re

main unpaid on the 31st day of January of each year, and such list of
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lands shall be known as a delinquent tax roll, and such delinquent tax

roll shall be delivered to the secretary of such district to be by him safely
kept as a part of the record of his office. Such delinquent record shall

carry a sufficient description to properly identify the land shown to be

delinquent therein. Such description may be made by reference to lot
or block number. [Acts 1913, p. 380, § 42; Act March 19, 1917, ch.
87, § 41.]

Art. 5107-43. Same; record and index.-Upon receipt of such de

linquent tax roll by the directors of said district, the said directors shall
cause said record to be recorded in a book which shall be labeled, "The
delinquent tax record of county, water improvement district
No. . ," and shall be accompanied by an index showing the
name of delinquents in alphabetical order. [Acts 1913, p. 380, § 43; Act
March 19, 1917, ch. 87, § 42.]

Art. 5107-44. Same; publication.s=Upon the completion of said
delinquent tax record by any such district, it shall be the duty of the di
rectors thereof to cause the same to be published in some newspaper
published in the county in which said district is situated for three con

secutive weeks, but if no newspaper is published in the county, such list
may be published in a newspaper outside of the county to be designated
by such directors by a contract duly entered into, and a publisher's fee
of not to exceed twenty-five ($.25) cents for each tract of land so ad
vertised; and said publication, and any other publication, in a news

paper provided for in this Act may be proven by the affidavit of the
proprietor of the newspaper in which the publication was made, his
foreman or principal clerk, annexed to a copy of the publication, speci
fying the time when and .the paper in which the publication was made.
[Acts 191.3, p. 380, § 44; Act March 19, 1917, ch. 87, § 43..]

Art. 5107-45. Suit for delinquent taxes; employment of attorney;
petition; precedence over other cases.-Twenty days after the publica
tion of such notice, or as soon thereafter as practicable, the directors for
such water improvement or irrigation district shall employ an attorney
to bring suit in the name of the district in the district court of said
county for the purpose of collecting all taxes, interest, penalty and costs
due upon said land. Said petition shall describe all lands upon which
taxes and penalties shall remain unpaid and the total amount of taxes
and penalties due thereon with interest computed to the time fixed for
the sale of said land at the rate of six (6%) per cent per annum, and
shall pray for a judgment for said amount, and for the fixing, estab
lishing and foreclosing of the lien existing against such land; that said
lands be sold to .satisfy said judgment for all taxes, interest, penalty and
costs; and for such other relief to which such district may be entitled
under the law and facts. All suits to enforce the collection of taxes as

provided in this Act shall take precedence and have priority over all
other suits pending in the district court. [Acts 1913, p. 380, § 45; Act
March 19, 1917, ch. 87, § 44.]

Art. 5107-46. Same; parties and process; sale in parcels; dis
position of proceeds.-The proper persons shall be made parties defend
ants. in all such suits, and shall be served with process and other pro
ceedmgs due therein as provided by law for suits of like character in
the district court of. this State, and in case of foreclosure, order of sale
shall issue thereunder. as in other cases of foreclosure; but if the defend
�nt or his attorney shall, at any time before the sale, file with the sher
Iff or. other officer in whose hands any such order of sale shall be placed
a

.

wntten requiest that the property described therein shall be divided
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and sold in less tracts than the whole, together with a description of
such sub-division as the defendant may request, provided same are rea

sonable, and in such case, shall sell only as may sub-divisions· as may
be necessary to' satisfy the judgment, interest, penalties and cost, and
after the payment of the taxes, interest, penalties and costs adjudged
against it, the remainder of the purchase price, if any, shall be paid by
the sheriff or other officer executing said order of sale to the defendant
or his attorneys of record. [Acts 1913, p. 380, § 46; Act March 19,
1917, ch. 87, § 45.]

Art. 5107-47. Conveyance to purchaser.-In all cases in which
lands may be sold for default in the payment of taxes under the preced
ing section, it shall be lawful for the sheriff or other officers selling the
same, or any of his successors in office, to make a deed or deeds to the
purchaser, or to any other person to whom the purchaser may direct the
deed to be made, and any such deed shall be held in any court of law or

equity in this State to vest a good and perfect title in the purchaser there
of subject to be impeached only for actual fraud. [Acts 1913, p. 380, §
47; Act March 19, 1917, ch. 87, § 46.]

Art. 5107-48. Fees of attorneys and officers.-The attorneys repre
senting such district in all suits against delinquent taxpayers that are

provided for in this Act shall receive for such services such compensation
to be paid out of delinquent taxes collected, as may be allowed by the di
rectors for such district; provided, however; that in no event shall said
fee exceed fifteen (15%) per cent of the amount of taxes so collected.
The sheriffs, district clerks and other officers, executing any writ or per
forming any service in the foreclosure of delinquent .taxes on any lands
situated in such district shall receive the same fees for such services as is
provided by statute as fees for like services performed in connection with
the discharge of the duty of their respective offices. [Acts 1913, p. 380,
§ 48; Act March 19, 1917, ch. 87, § 47.]

Art. 5107-49. Penalty for non-payment of taxes; interest; levy
on personal property; delinquent list.-If any person shall fail or refuse
to pay the taxes imposed upon him or his property by this Act until after
the 31st day of January next succeeding the return of the assessment roll
for said district, a penalty of ten (10%) per cent on the entire amount
of such tax shall accrue, which penalty, when collected, shall be paid
over to such district. Such delinquent taxes shall bear interest from Au
gust 1st after due at the rate of six per cent per annum. And the collec
tor of taxes shall, by virtue of his tax roll, seize and levy upon and sell
so much personal property as shall be sufficient to make the amount of
such taxes, together with the penalty above provided interest thereon at
the rate of six (6%) per cent per annum and all costs accruing thereon.
1£ no personal property be found for seizure and sale as above provided,
the collector shall make up and file with the secretary of the district the
delinquent tax list hereinbefore provided for, charging against same all
taxes, penalties and interest assessed against same and the owner thereof.
[Acts 1913, p. 380, § 49; Act March 19, 1917, ch. 87, § 48.]

Art. 5107-50. Redemption of lands before sale.-Any delinquent
taxpayer whose lands have been returned delinquent, or anyone having
an interest therein, may redeem the same at any time before his lands
are sold under the provisions 'of this Act by paying to the collector the
taxes due thereon with interest at the rate of six (670) per cent and all
costs and the penalty of ten (10%) per cent as provided in this Act.
[Acts 1913, p. 380, § 50; Act March 19, 1917, ch. 87, § 49.]
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Art. 5107-51. Survey; map and profile; adoption of previous sur

veys.-After the establishment of any such district, and after the qualifi
cation of the board of directors, and after the return of the list of assess

ments of the taxable property situated in such district, the board of di
rectors for such district may appoint an engineer, whose duty it shall be
to make a complete survey of the lands contained in said district, and to

make a map and profile of the several canals, laterals; reservoirs, dams
and pumping sites. in such district and connected therewith, which shall
also show any part of said canals, laterals, reservoirs and dams or pump-

. ing sites extending beyond the limits of such district, which said' map
shall show the name and number of each, survey and shall also show the
area in number of acres contained in such district. Provided, however,
that such engineer may adopt any and all surveys heretofore made by
any person, firm or corporation who have applied for or appropriated any
water for irrigation under the general laws of this State; and provided,
further, that said engineer may adopt all surveys for canals, laterals,
reservoirs, dams or pumping sites shown on said maps or plats, or may
adopt other maps, plats and surveys of the correctness of which he' may
be satisfied. [Acts 1913, p. 380, § 51; Act March 19, 1917, ch. 87, § 50.]

Art. 5107-52. Requisites of maps; profile map-=The maps herein
before provided for shall show the relation that each canal and lateral

. bears to each tract of land through which it passes and the shapes into
which it divides each tract, and how much and what part of each tract
can be irrigated therefrom, and where the canal Of lateral cuts off any
less than twenty acres of land from any tract, the map shall show the
number of acres so divided therefrom and the number of acres in the
whole tract, showing "the shape of such small tract and its relation to the
canal or lateral. And such profile map shall also show in detail the num

ber of cubic yards necessary to be moved or excavated in order to make
such reservoir, canal or lateral, and shall show in detail the specification
for all other works necessary to the construction of all improvements
proposed to be made in such district, arid give the estimated cost of each,
and when said map, profile, specifications and estimates shall have been
completed by the engineer as herein provided, he shall sign the same in
his official capacity and file them with the secretary of said board. Pro
vided, however, that where said district contains any pumping plants,
canals, dams, ditches or reservoirs heretofore created, and which is con

templated to be purchased or acquired by said district, then such map or

plat and estimates as hereinbefore provided for shall show such improve
ments and the price or probable price at which the same may be acquired,
and where additional improvements of canals, ditches, laterals, reservoirs
or pumping plants are to be constructed, such report shall contain the
detailed information with reference to such additional improvements as

'is provided for in this Section. Provided, further, that none of the maps
and data prescribed by this and the preceding sections except such as are

required for use in the making of assessments and levies for district pur
poses shall be required where contract is entered into with the United
States under Federal laws. [Acts 1913, p. 380, § 52; Act March 19, 1917,
ch. 87, § 51.]

Art. 5107-53. Order for election to. determine question of issuance
of bonds and making of contract with United States.-After the estab
lishment of any such district and the qualification of the directors there
of, and after the making and filing of such maps, profiles, specifications
and estimate as provided for in the preceding section of this Act, and
aftz r the making and 'return of the assessment roll by the assessor and
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collector for said district, as provided for in this Act, the board of direc
tors may order an election to be held within such district at the earliest
possible legal time, at which election there shall be submitted the propo
sition arid none other: "For the issuance of bonds and levy of tax and
payment therefor"; "Against the issuance of bonds and levy of tax and

payment therefor." In the event that contract is proposed to be made
with the United States under the Federal reclamation laws, the question
which shall be submitted to the voters at such election shall be: "For
contract with the United States and levy of taxes and payment therefor,"
and "Against contract with the United States and levy of taxes and pay
ment therefor." [Acts 1913, p. 380, § 53; Act March 19, 1917, ch. 87, §
52;]

Art. 5107-54. Notice of election; amount of bonds.-Notice of
such election, stating the amount of bonds, which shall not exceed the

engineer's estimate and all necessary incidental expenses and the cost of
additional work which may become necessary by any change or modifi
cation made by the directors for such district, stating the time and places
of holding the election, shall be given by the secretary of the board of di
rectors by posting notices thereof in four public places in such district,
and one at the court house door of the county in which such proposed
district is situated. Such notice shall be published in the manner pre
scribed in Section 44 [Art. 5107--45] of this Act and shall be posted for
twenty days previous to the date of the election, and shall contain the
proposition to be voted upon as set forth in the preceding section of this
Act, together with the engineer's estimate of the probable cost of con

struction of the proposed improvement, and estimate of incidental ex

penses or of the purchase of improvements already existing or of the
purchase of such existing improvements and construction of additions
thereto, as the case may be. If, however, contract with the United
States is proposed for election, the notice shall state the maximum
amount of money payable for construction purposes, exclusive of penal
ties and interest. [Acts 1913, p. 380, § 54; Act March 19, 1917, ch. 87,
§ 53.]

Art. 5107-55. Conduct of election; qualification of voters; polling
places; election officers; ballots.-The manner of conducting all elec
tions herein provided for shall be governed by the election laws of the
State of Texas, except as herein otherwise provided. None but resident
property taxpayers who are qualified voters of said district shall be enti
tled to vote at any election on any question submitted to the voters
thereof by the directors for such district at such election. The directors
for such district shall name a polling place for such election in each vot

ing precinct or part of the voting precinct embraced in said district, and
shall also select and appoint two judges, one of whom shall be the pre
siding judge, and two clerks, for each 'voting precinct designated in said
order; and shall provide one and one-half times as many ballots for
said election as there are qualified resident taxpaying voters within such
district, as shown by the tax rolls of said county. Said ballot shall have
written or printed thereon these words. and .no others, "For the issuance
of bonds and levy of tax in payment therefor;" and "Against the issu
ance of bonds and levy of tax in payment therefor." If it is, proposed
that contract be entered into with the United States the ballot shall con

tain the following wo'rds and no others: "For Contract with the United
States and levy of taxes and payment therefor,", and "Against Contract
with the United States and levy of taxes and payment therefor." [Acts
1913, p. 380, § 55; Act March 19, 1917, ch. 87, § 54.]
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Art. 5107-56. Oath of'Voters.-Every person who offers to vote in

any election held under the provisions of this Act shall first take the fol

lowing oath before the presiding judge of the polling place where .h� of
fers to vote, and the presiding judge is hereby authorized to administer
same: "I do solemnly swear (or affirm) that I am a qualified voter of
................ county, water improvement District No , and
that I am a resident property taxpayer of said district, and that I have
not voted before at this election." [Acts 1913, p. 380, § 56; Act March
19, 1917, ch. 87, § 55.]

Art. 5107-57. Returns of election; canvass and declaration of re

sult.-Immediately after the election, the presiding judge at each polling
place shall make return of the result in the same manner as provided for
in general elections for State and county officers, such return to be made
to the secretary of such district, who shall keep same in a safe place, and
deliver them, together with the returns from the several polling places,
to the directors of such district, who shall, at a regular session or a spe
cial session called for the purpose of canvassing said vote, at such session
canvass vote, and if it be found that two-thirds majority of the resident
faxpaying voters voting therein shall have been cast in favor of the is
suance of bonds, or in favor of making contract with the United States,
as the case may be, and the levy of tax, then said directors shall declare
the result of said election to be in favor of the issuance of the bonds, or

in favor of the making of contract with the United States, and the levy
of tax and payment therefor, and shall cause the same to be entered in
their minutes. [Acts 1913, p. 380, § 57; Act March 19, 1917, ch. 87,'§ 56.]

Art. 5107-58. Order for issuance of bonds; amount of bonds; ad
ditional bonds; ele·ction.-After the canvass of the vote and declaring
the result, as provided for in the preceding Section, the directors for said
district shall make and enter an order directing the issuance of bonds,
or authorizing the execution of contract with the United States for such
district, as the case may be, sufficient in amount to pay for such proposed
improvements, together with all necessary actual and. incidental expense

.

connected therewith; provided, however, that said bonds or contract in
debtedness with the United States shall not exceed in amount one-fourth
of the actual assessed value of the real property in such district, as shown
'by the assessment thereof made for the purpose of determining the value
thereof, or at the last annual assessment, as provided for in this Act, and
not to exceed the amount specified in said order and notice of election.
Provided, however, that if, after an election has been held for the issu
ance of bonds or for contract with the United States, and the tax author
ized and levied, and bonds have been authorized to be issued, or have
been issued as provided for in this Act, or contract with the United States
authorized or executed, .as the case may be, the directors for said district
shall consider it necessary to make any modifications in said district, or
in any of the improvements thereof, or shall determine to purchase or

construct any further or additional improvements therein and issue addi
tional bonds upon the report of the engineers, or shall determine to make
supplemental contract with the United States, or upon its own motion
shall find it necessary to make said additional improvements, or purchase
additional property in order to carry out the purposes for which said dis
trict was organized, or to best serve the interest of such district, said
findings shall be entered on record, and notice of an election for the issu
ance of said bonds, or for authorization of contract with the United
States, shall be given and such election held within such times, and the
returns of such election made as hereinbefore provided for in cases of
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original election, and if two-thirds of the resident property taxpaying
voters of the district voting thereon vote in favor of additional bond is

sue, or in favor of supplemental contract with the United States, and levy
of tax and payment therefor, said directors shall declare such result, and
enter the same in the minutes of said directors, and order such bonds to
be issued, or shall negotiate and execute supplemental contract with the
United States, as in the manner provided in this Act. And provided,
further, that if a contract is made with the United States, as in Section
21 [Art. 5107-21] hereof provided, and bonds are not to be deposited
with the United States in connection with such contract, bonds need not
be issued, or if required to raise funds in addition to the amount of such
contract, said bonds shall be issued only in the amount needed in addi
tion thereto. [Acts 1913, p. 380, § 58; Act March 30, 1915, ch. 138, § 1;
Act March 19, 1917, ch. 87, § 57.]

See note under Art. 5107-15.

Art. 5107-59. Execution of bonds; denomination and provisions;
lien for payments to United States.-The bonds issued under the provi
sions of this Act shall be issued in the name of the district, signed by the,
president and attested by the secretary, with the seal

..
of said district af

fixed thereto, and such bonds shall be issued in denominations of not less
than one hundred (100) dollars nor more than one thousand (1000) dol
lars each, and such bonds shall bear interest at the rate of not to exceed
six (670) per cent per annum, payable annually. or semiannually. Such
bonds shall by their terms provide the time, place or places, manner and
conditions of their payment, and the interest thereon, as may be deter
mined and ordered by the directors for such district, and none of such
bonds sh<;1.11 be made payable more than forty years after the date there
of. Provided, that the lien for the payments due the United States tinder
any contract between the district and the United States accompanying
which bonds have not been deposited with the United States, shall be a

preferred lien to that of any' issue of bonds or any series of any issue
subsequent to the date of such contract. [Acts 1913, p. 380, § 59; Act
March 30, 1915, ch. 138, § 1; Act March 19, 1917, ch. 87, § 58.]

See note under Art. 5107-15.

Art. 5107-60. Validity of formation of district or of bonds not to
be contested except by suit brought at instance 0.£ Attorney General.
No suit shall be permitted to be brought in any court of this State con

testing or enjoining the validity of the formation of any district created
under the provisions of this Act, or any bonds issued hereunder, or con

testing the validity of contract with the United States or of the authori
zation thereof by the district except in the name of the State of Texas, by
the Attorney General, upon his own motion, or upon the motion of any
party affected thereby, upon good cause shown, except as herein provided;
[Acts 1913, p. 380, § 60; Act March 19, 1917, ch. 87, § 59.]

Art. 5107-61. Validation of bonds; form of suit; notice.-Any
such district in this State desiring to issue bonds in accordance with this
Act shall, before such bonds are offered for sale, bring an action in the
district court in any county of the judicial district in which said district
may be situated or in the district court of Travis county, to determine
the validity of any such bonds, or such district contracting with the Unitt
ed States in accordance with this Act shall, if requested by the Secretary
of the Interior, bring an action in said court to determine the validity of
said contract. Such action shall be, in the nature of a proceeding in rem,
and jurisdiction of all praties interested may be had by publication 'of a

1154



Chap. 2) IRRIGATION AND OTHER WATER RIGHTS Art. 5107-64

notice thereof once each week for at least three consecutive weeks in
some paper of general circulation published in the county where the ac

tion is pending, and in the county in which said district is situated. No
tice shall also be served upon the, Attorney General of the State of Texas
of the term of court to which said suit is made returnable. Such notice
to the Attorney General shall contain a copy of all of the proceedings
had in the formation of such district, and in connection with the issuance
of said bonds, or in connexion with the authorization of said contract
with the United States and a copy of the contract, the Attorney General
may waive service when furnished a full transcript of such proceedings.
[Acts 1913, p. 380, § 61; Act March 19, 1917, ch. 87, § 60.]

-

Art. 5107-62. Same; duties of Attorney General; trial; interven
tion; preferred cause.-It shall be the duty of the Attorney General to
make a careful examination of all such proceedings and require such fur
ther evidence and make such further investigation as may seem to him
advisable. He shall then file an answer tendering the issue as to wheth
er such bonds are legal and binding obligations upon such district, or, as

the case may be, as to whether such contract with the United States is

legal and binding upon the district. The issue thus made shall be tried
and determined by the court and judgment entered upon such finding.
Upon the trial of such cause the court may permit any person having an

interest in the issues to be determined to intervene and participate in the
trial of the issues made. All suits brought under the provisions of this
Act shall have preference over all other actions in order that a speedy
determination as to the matters involved may be reached. [Acts 1913, p.
380, § 62; Act March 19, 1917, ch. 87, § 61.1

Art. 5107-63. Same; judgment; correction of bond proceedings;
conclusiveness.-Upon the trial of the issues made under the preceding
section of this Act, if the judgment of the court shall be adverse to the
district, then such judgment may be by said district accepted, and the er

ror pointed 'out in such proceedings may be corrected in the manner des
ignated or directed by said court, and when so corrected, the judgment
of the district court shall be rendered showing that said corrections had
been made, and that the bonds issued thereunder, or the said contract
with the United States, are binding obligations upon said district. And
thereafter the judgment, when so finally made and entered, shall be re

ceived as res adjudicata in all cases arising in connection with the col
lection of said bonds or any interest due thereon, or in connection with
the collection of moneys required by contract with the United States,
and as to all matters pertaining to the organization and validity of said
district, or pertaining to the validity of the bonds or 'Of the said contract
with the United States. [Acts 1913, p. 380, § 63; Act March 19, 1917,
ch. 87, § 62.]

Art. 5107-64. Same; filing certified copy of judgment with Comp
troller of Public Accounts; evidence.-After the making and entry of
the judgment of the district court, as hereinbefore provided, the clerk of
said court shall make a certified copy of such decree, which shall be a

part of the orders and decrees connected with such election, and said
court decree shall be filed with the Comptroller of Public Accounts, and
to be by him recorded in a book kept for that purpose, and said certified
copy or a duly certified copy of said record made by the Comptroller
shall be received in evidence in all litigation thereafter arising which may
affect the validity of such bonds or of such contract with the United
States, and shall be "conclusive evidence of such validity. [Acts 1913, p.
380, § 64; Act March 19, 1917, ch. 87, § 63.]

.

.

1155



Art. 5107-65 IRRIGATION AND OTHER WATER RIGHTS (Title 73

Art. 5107-65. Registration of bonds arid of judgment of validation;
certificate.-Upon the presentation of said ,bonds, together with certi
fied copy of the decree of the district court, as provided for in the preced
ing section, the Comptroller shall register said bonds, together with a

certified copy of the judgment, as' herein provided for, in a book to be

provided for that purpose, and shall attach to each of said bonds a cer

tificate of the fact that the decree of the district court as required by this
Act has been filed with him in his office; such certificate to be signed by
him officially, and the seal of his office attached thereto. [Acts 1913, p.
380, § 65; Act March 19, 1917, ch. 87, § 64.]

Art. 5107-66. County clerk to keep record of bonds; public inspec
,tion; entry of payment of bonds; certified copies of orders of directors
of water district as to levy of, taxes; fees of county clerk.--;-The county
commissioners court in which said district is situated, in whole or in
part, shall provide a well bound book in which a record shall be kept by
the county clerk of all bonds issued, with their numbers, amount"rate of
interest, date of issue, when due, where payable, and the annual rate per
cent of tax levy made each year to pay the interest on said bonds, and to

provide a sinking fund for their payment, and said book shall be at all
times open to the inspection of all parties interested in said district, ei
ther as taxpayers or bondholders, and upon the payment of any bond
an entry shall be made in said book, showing such payment, and the sec

retary of such district shall furnish to the county clerk certified copies of
all orders made in connection with the issuance and levy and assessment
of taxes for the payment of interest and creating a sinking fund for the
final payment of such bonds. The county clerk shall receive for his serv

ices in recording all instruments of the district required to be recorded,
the same fees as are provided by law for other like service. [Acts 1913,
p. 380, § 66; Act March 19, 1917, ch. 87, § 65.]

Art. 5107-67. Sale of bonds; exchange of bonds for property, work,
etc.-After the issuance of said bonds, and after the registration by the
Comptroller of Public Accounts for the State of Texas, as provided by
this Act, the board of directors for such district shall offer for sale and
sell said bonds on the best terms and for the best possible price, but
none of said bonds shall be sold for less than the face value thereof and
the accrued interest thereon, and as said bonds are sold, all moneys re

ceived therefrom shall be immediately paid over by the board of direc
tors to the depository for said district. Provided, however, that the
board of directors may exchange bonds for property to be acquired by
purchase under contract, or in payment of the contract price for work
to be done for the use and benefit of said district. [Acts 1913, p. 380, §
67; Act March 19, 1917, ch. 87, § 66.]

Art. 5107-68. Construction and maintenance fund.s=All expenses,
debts and obligations necessarily incurred in the creation and establish
ment and maintenance of any district organized under the provisions of
this Act shall be paid out of the construction and mainenance fund of
such district, which fund shall consist of all moneys received by said dis
trict from the sale ,of the bonds of such district, or as hereinafter provid
ed, or if contract is proposed to be made with the United States for the
construction of the irrigation system, said expenses, debts and obliga
tions may be paid out of the maintenance and operating fund. [Acts
1913, p. 380, § 68; Act March 19, 1917, ch. 87, § 67.]

Art. 5107-69. Levy of tax to pay interest on bonds and to create a

sinking fund; in case of contract with United States.-Whenever such
1156



Chap.2} IRRIGATION AND ,OTHER WATER RIGHTS Art. 5107-72

bonds shall have been voted, the directors for such district shall levy a

tax upon all property within such district sufficient in amount to pay the
interest on such bonds, together with an additional amount to be placed
in the sinking fund, sufficient to discharge and redeem said bonds at their
maturity, and said directors for such district shall annually levy o-r cause

to be assessed and collected taxes upon all property within said district
sufficient in amount to pay for the expenses for assessing and collecting
such taxes. Whenever contract shall be made with the United States,
taxes shall similarly be levied sufficient in amount to. meet all install
ments, as they become payable, and interest, if any, and the directors
shall cause due levy annually to be made until all such contracts and ob

ligations shall have been discharged. Such bonds may be issued in serial
form, or payable in installments, as determined by said directors, and
such tax levy shall be sufficient if it provides an amount sufficient to pay
the interest on such bonds and to meet the proportional amount of the

principal of the next maturing series of said bonds, and the expenses of
assessing and collecting such taxes for such year. [Acts 1913, p. 380, §
.69; Act March 30, 1915, ch. 138, § 1; Act March 19, 1917, ch. 87, § 68.]

See note under Art. 5107-15.

Art. 5107-70. Interest and sinking fund.c=T'hcre is hereby created
what shall be termed the "Interest and Sinking Fund," for' such district,.
and all taxes collected under the provisions of this Act .shall be credited
to such fund, and shall never be paid out, except for the purpose of satis
fying and discharging the interest on said bonds, or for the cancellation
and surrender of such bonds and to defray the expense of asses.sing and
collecting such tax, and for the payment of principal and interest due or

to become due to the United States under any contract between the dis
trict and the United States, accompanying which bonds of the district
have not been deposited with the United States, as in Section 21 [Art.
5107-21] hereof provided, and such fund shall be paid out upon order
of the directors for .such district upon warrants drawn therefor, as here
inbefore provided, and at the time of such payment the depository for
said district shall receive and cancel any interest coupon so paid or any
bond so satisfied or discharged, and when such interest coupon or bond
shall be turned over to the directors, the account of such depository shall
be credited with the amount thereof, and such bond or interest coupon
shall be cancelled and destroyed. [Act 1913, p. 380, § 70; Act March 30,
1915, ch. 138, § 1; Act. March 19, 1917, ch. 87, § 69.]

See note under Art. 5107-15.

Art. 5107-71. Maintenance and operating fund.-There shall also
be created a fund to be known as "Maintenance and Operating Fund,"
and such fund shall consist of all moneys collected by assessment or oth
erwise for the maintenance and operation of the properties purchased or

constructed or otherwise acquired by such district, or for temporary an

nual rental due to the United States, and out of this fund shall be paid
the salaries of all officers other than the assessor .and collector, and of
all employees of every kind whatsoever, all expenses of operation of
every kind, except the expense of assessing and collecting taxes, whether
the same be for water distribution or for operation of machinery, canals,.
ditches laterals or otherwise, or for the payment of the unpaid balance
due for construction or for extension of said canals, ditches or laterals.
and the purchase of machinery for replacements; such debts to be paid
upon a warrant executed as otherwise provided herein. [Acts 1913, p�
380, § 71; Act March 19, 1917, ch. 87, § 70.]

Art. 5107-72. Terms of office of district officers.-The terms of of
I fice of all officers elected for such district shall be for two years, and un-
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til their successors are elected and qualified; provided, however, that
all officers elected at the first election held under the provisions of this
Act shall hold office only until the next regular election to be held in
said district for the election of such officers. [Acts 1913, p. 380, § 72;
Act March 19, 1917, ch. 87, § 71.]

Art. 5107-73. Biennial election of directors.-There shall be held
on the second Tuesday in January, 1918, and ev�ry two years there

after, a general election, at which time there shall be elected five direc
tors for such district, who shall be the elective officers for such district.

[Acts 1913, p. 380,·§ 73; Act March 19, 1917, ch. 87, § 72.]
Art. 5107-73a. General election laws to apply; directors to ap

point election officers, etc.-All elections held in such districts shall be
held in accordance with the provisions of the general election laws. of
this "State, except as herein otherwise provided; provided, however, that
the board of directors shall appoint all necessary officers to hold such
elections, and shall name the polling places in said district, and shall re

ceive and canvass the election returns and do and perform all other du
ties necessary to the holding of said elections and canvassing the re

turns thereof and declaring the result thereof. [Act March 19, 1917, ch.
87, § 73.]

Art. 5107-74. Directors to appoint employes; duration of employ':'
ment; compensation.-All other persons employed or representing said
district shall be employed by the board of directors for such time and
under such terms and conditions as said board of directors shall deem
best for the interest of said district; provided, however, that no contract
shall ever be made with any person or employe for a longer period of
time, at anyone time, than one year, and the salaries of all such em

ployees, or the compensation to be received by them, shall be fixed by
the board of directors at the time of the employment. [Acts 1913, p.
380, § 74; Act March 19, 1917, ch. 87, § 74.]

Art. 5107-75.
'Repealed. See Art. 5107-107, post. See, also, note under Art. 5107-15, ante.

Art. 5107-76. Vacancies in board of directors, how filled; special
election in case of more than two vacancies; order for election; county
commissions to approve bonds of directors where no quorum of di
rectors.-All vacancies in the office of director for such district shall be
filled by the board of directors by appointment, and the director so ap
pointed shall hold office until the next regular election, and until his suc

cessor has been elected and qualified. Provided, however, that where
the number of directors shall have been reduced by death or resignation
or from other cause to less than three, then such vacancies shall be filled

. by a special election to be ordered by the president of said board of di
. rectors, or by any two members of said board, said election to be or

dered and held after the giving of notice for the election of said officers
as provided for the holding of general elections; and further provided,
that if said president or two of the directors shall fail or refuse to order
such election, then said election maybe ordered by the district judge
of any judicial district in which said district may be situated upon a pe
tition .signed by any five parties interested in the election of said direc
tors, whether said interested parties be taxpayers or bond holders; and
when so ordered, notices shall be given of said election, and such elec
tion held in the manner provided for the holding of general elections,
but" under the orders of said court, and the directors elected at such elec
tion shall hold their office until the next general election, and until their
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successors shall have been elected and qualified. In the event that less
than a quorum exists to approve bonds of such elected directors, then
such bonds shall be approved by the county commissioners court of the
county in which such directors reside. [Acts 1913, p. 380, § 76; Act
March 19, 1917, ch. 87, § 75.]

Art. 5107-77. Compensation of directors.-The directors provided
for by this Act shall receive as compensation for their services the sum

of five dollars per day for each and every day necessarily taken in the

discharge of their duties as such directors, and said directors shall file
with the secretary for such district a statement verified by their affidavit
of the number of days actually taken by them in the service of said dis
trict, said statement to be filed on the last Saturday in each month, or

as nearly thereafter as practicable, and before a warrant shall issue for
the payment of such services. [Acts 1913, p. 380, § 77; Act March 19,
1917, ch. 87, § 76.]

Art. 5107-78. Power of eminent domain; condemnation proceed
ings.-The right of eminent domain is hereby conferred upon all dis
tricts established under the. provisions of this Act for the purpose of

condemning and acquiring the right-of-way over and through all lands,
private and public, except as hereinafter indicated, necessary for mak

ing reservoirs, canals, laterals, and for pumping sites, drainage ditches,
levees and all other improvements necessary and proper for such dis
tricts, and the authority hereby conferred shall authorize and empower
such districts to condemn all lands, private and public, for the purpose
herein indicated beyond the boundary of such districts and in any county
within the State of Texas; the right of eminent domain shall not extend
to land used for cemetery purposes, nor to property owned by any per
son, association of persons, corporation or water improvement district,
and used for the purpose of supplying water under the laws of this State
and necessary for the making of reservoirs, canals, laterals, pumping
sites, levee and drainage ditches, or other appurtenant work by such
owner. All such condemnation proceedings shall be under the direction
of the directors and in the name of the irrigation or water improvement
district, and the assessing of damages and all procedure with reference to

condemnation, appeal and payment shall be in conformity with the stat
utes of the State for condemning and acquiring right-of-way by railroad
companies, and all such compensation and damages adjudicated in such
condemnation proceedings shall be paid out of the construction and
maintenance fund of said district. [Acts 1913, c. 380, § 78; Act March
19, 1917, ch. 87, § 77.]

Effort to make agreement.-The testimony of an agent of a corporation, seeking to
condemn land for a right of way, that he had asked the owner what he would settle for,
and that the owner asked such a price that it was impossible to agree to it, and that no

agreement was made, showed an effort by the company to reach an agreement, entitling
it to condemn. McKenzie v. Imperial Irr. Co. (Civ. App.) 166 S. W. 495.

Art. 5107-78a. Proceedings had under chapter 172, Acts 33rd LeCT-
islature for establishment of districts to be effective as though petition
filed under this act; acts validated.-In all cases where districts have
been heretofore establishe? or wherein proceedings are now pending to
establish same, and a heanng has heretofore been had upon a petition to
establish such districts, and action thereon. has been taken by the com

missioners' court, or .where a public hearing is now pending upon such
p�t1tlOn, and the notices thereof and therefor have been given as pro
vided for. by Chapter 172, of of the Acts of the Thirty-third Legislature,
such notices are hereby deemed and declared to be and to have been
due and regular notices of such publication under the full meaning, in-
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tents and purposes of this Act, and all such districts so established are

hereby declared to be duly and regularly established and are hereby de
dared to be defined districts, or territory within the meaning of the

Constitution, and all acts or things done by said district, under the pro
visions of said Chapter 172, of the Thirty-third Legislature are hereby
validated and declared to be the regular and binding act of such dis
trict. [Act March 19, 1917, ch. 87, § 78.]

Art. 5107-79. District, when and how dissolved; debts, how col

lected, etc.-In the event that any district established under the provi
sions of Chapter 172 of the Acts of the Thirty-third Legislature shall
not within two years after the taking effect of this Act, or that any dis
trict which may hereafter be established under the provisions of this
Act shall not within two years after the conclusion of. the organization
of such district begin to acquire the necessary canals, ditches, Burnes,
laterals, reservoirs, sites, dam sites, pumping plants or other things nec

essary to the successful operation of such a district, or shall not dili

gently pursue the purposes for which said district was created, then and
in that event, such district may be dissolved without the necessity of

taking any action in connection therewith, and any party having interest
therein, or to whom any debt may be due and owing by said district,
may collect such debt in the same manner provided by law for the col
lection of any debt due by any person, association of persons or cor-

, poration, and such debt shall be a lien upon the property of such district
when established by any court of competent jurisdiction, and the judg
ment of said court shall provide for the payment of such debt and judg
ment in the same manner as judgments for debt against cities or towns

that have been dissolved may be enforced; and provided further, that

any district heretofore organized, or hereafter organized under the pro
visions of this Act, may voluntarily dissolve by the same vote and in
the same manner herein provided for the organization of districts, such
election to be held in the manner herein provided for the holding of elec
tions in such districts, but provided further, that no dissolution shan be
had until all debts and obligations have been fully paid and discharged.
Any such district may also voluntarily abolish its corporate existence in
the same manner as provided by law for the dissolution of drainage dis
tricts, as set forth in Chapter 28 of the Acts of the Thirty-third Legisla
ture, first called session [Art. 2625a et seq.], and each and all of the
provisions of said Act shall apply to and control the abolition of said
districts and the legal consequences thereof. [Acts 1913, p. 380, § 79;
Act March 19, 1917, ch. 87, § 79.]

Art. 5107-80. Districts in two or more counties, how established.
Where any such district proposed to be established lies partly within
two or more counties, the petition provided for in this Act shall be pre-

.sented to the county commissioners' .court of each county in which a

portion of said district shall lie, and all notices provided for in this Act
to be given in the formation of such district shall be given in each and
every county in which any portion of said territory proposed to be in
cluded in such district shall lie. The elections herein provided for for
the establishment of such district shall be ordered as herein provided by
the county commissioners court of each county in which any portion of
said district may lie, for the portion of said district lying in said county.
The election returns in such county shall be made to the commission
ers' court and the said commissioners' court shall appoint all necessary
officers, furnish all necessary supplies and give all necessary notices as

herein provided in the same 'manner as if the territory lying in said
county was in itself to be incorporated in such district, but stating that
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same is part of such entire district. The said election shall be held in
each county in the portion of the district therein situated and the re

turn of such election shall- be made to the county commissioners' court

or any ather officer authorized to receive same, and shall be by them
duly canvassed and the result duly declared. After canvassing, deter
mining and declaring the result of said election the county judge or pre
siding officer .of the commissioners' court shall certify and report the
result of said election to the county judge of the county in which the

largest portion of any such district is situated and said county judge
shall canvass said vote and declare the result thereof, and if it be deter
mined that at least twa-thirds of the property taxpayers voting thereon
in said entire district have voted in favor of the creation of said district,
the said county judge, shall declare the result thereof in the manner

herein provided. Said county judge shall make and publish the order
provided for in this Act relating to districts wholly within one county,
and shall cause copies of such order ta be filed with the county clerk of
each county in which any portion of said district may lie which shall be
held to be a proclamation of the result of said election, The board of
directors elected far such district shall meet and qualify and shall have

charge of the affairs of the district in the same manner as hereinabove
provided for districts lying wholly within one county.

.

The bonds of such
directors shall be approved by the commissioners' court of the county
in which they reside, a capy of the order approving the band or bands,
shall be filed with the county clerk of the county in which such district
is situated, or in which any portion thereof is situated, and such clerk
shall record same in the deed records of said county, and shall properly
index the same in the manner provided far the recording and indexing
of deeds. [Acts 1913, p. 380, § 80; Act March 19, 1917, ch. 87, § 80.]1

Art. 5107-81. Official bonds and oaths.-Where a district lies in
two or more counties the officers of such district shall furnish bands and
take the oath of office and qualify before the commissioners' court of
the county in which the portion of the district lies in which they reside
or in which their property is situated. [Acts 1913, p. 380, § 81; Act

.

March 19, 1917, ch. 87, § 81.]
Art. 5107-82. Petition for district in two or more counties, how

heard; appeal from dismissal, etc.-When a: petition asking for the es

tablishment of such district is filed in twa or mare counties, the com

missioners court of each county shall proceed to hear and determine the
matters therein set farth with reference to the territory within their said
county in the same manner as provided herein for territory wholly within
one county, and in the event anyone or mare commissioners' courts in
which any part of said district is situated shall dismiss the petition and
find against the petitioners, then the said petitioners or any part of them
may appeal from the decision .of such court to the district court, in which
event they shall file notices of appeal with the commissioners' court of
each county in which said petition has been acted upon, and .the clerk
of each· said court shall transmit all original papers and a. true copy of
all orders made by each said courts to the court to which said appeal
is taken, and the said court shall hear and determine said matters by
consolidating said causes. The appeal herein provided for shall be taken
in the same manner as provided in Section 4 of this Act, and the district
court of any county in which any portion of said district is situated shall
have jurisdiction to hear-and determine said appeal, and said cause shall
be .tried in said court as provided _f6.'lr the trial and appeal of any civil
action, except that no formal pleadings shall be required ather than the.
notices of appeal herein provided. [Acts 1913, p. 380, § 82; Act March.
19, 1917, ch. 87, § 82.]
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Art. 5107-83. Lands in adjoining county may be included, how;
election.-Whenever any water improvement district has been formed
under this Act, or under the provisions of Chapter 172 of the Acts of
1913, lying wholly within one county, and it is to the advantage of such
district and of land owner lying in the adjoining county or counties to
have such adjoining lands added to or included in such established dis
trict then same may be so included in or added to the territory already
included in such established district in the following manner: The own

ers of the fee shall make application to the directors of the established
district to which they desire to be annexed, which application shall be
in writing and shall describe the lands covered by the application by
metes and bounds and same shall be acknowledged in the same manner

and form as now required for the acknowledgment of deeds, and if said
land is a homestead or the separate property of a married woman it shall
be acknowledged by both husband and wife. The directors of the dis
trict shall set said petition or application down for hearing on some cer

tain date and shall give notice of such hearing in the same manner as

provided in Section 1 [Art. 5107-1] of this Act, and shall consider same

in the same manner as provided for the consideration of petitions by the
county commissioners' court as set out and provided in Sections 2 and
3 [Arts. 5107-2, 5107-3] of this Act, and in the event that they shall
find and determine that it is for the advantage of such established dis
trict and for advantage of the lands sought to be added thereto, to so

include said lands in said district, then they shall so find and enter said
findings of record in the minutes of said directors and they shall there
upon order an election to be held in said established district to deter
mine whether or not said additional territory shall be permitted to be
added thereto, which election shall be held after thirty days notice, which
notice shall be given by posting copies of such notice in five public
places in said district for at least twenty days next preceding the day of
election, and if there be a newspaper published in said district, by pub
lishing such notice for at least once a week for three weeks next .pre- "

ceding the day -of said election. The said notice shall be given by the
directors, which said directors shall furnish all necessary supplies for
said .election and shall appoint two judges and two clerks for all polling
places in said district to conduct said election and make return thereof,
which officers shall take the oath of office prescribed by the general elec
tion laws of the State, and they shall make returns of said election to
the directors of the district, but in all other things said election shall be
held in conformity with the general election laws of the State. At such
election there shall be submitted the question, and none other, "Shall
the proposed territory be added to the district?" and there shall follow
said sentence the word "Yes" and just below it the word "No."

If two-thirds majority of the resident property taxpayers of said dis
trict vote yes, then the said territory may be added and become a part
of said district in the same manner as if originally incorporated therein
and subject to all laws governing said district; provided, that the di
rectors of said district may require the owners of said lands to pay into
the interest and sinking fund of said district their proper pro rata part
of charges theretofore made against the lands in said district to pay the
interest and sinking fund upon bonds of said district. If the application
or petition for the addition of lands to the district as herein provided for
shall cover a number of different tracts of land, or if there be included
in the territory so described in said application or petition property tax

payers other than those signing and acknowledging such application,
or if there be included in such territory as many as ten property tax

paying voters, then, at the same time the election above provided for
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is held in said established district, there shall also be held and conducted
under the same rules and regulations as above provided for elections
within such established territory, an election in such territory that is
proposed to be added, except that the notice of election shall include a
full description by metes and bounds of the territory included within
such proposed addition. The ballot for such election shall have printed
thereon "For addition to irrigation district" and "Against addition to

irrigation district", but shall not contain any other matter whatever.
In the event that two-thirds majority of the resident property taxpaying
'Voters voting thereon at said "election vote in favor of the addition of
such territory, then same may be added to such irrigation district by
a proper order of the directors entered upon the minutes of such estab
lished district, said order to be made within twenty days after, the hold
ing of such election, and said territory so added shall thereafter be and
become an integral part of said district subject to all laws governing said
district as completely and as fully as if same had been included in the
district in its original formation; provided, however, that no water shall
be furnished for irrigation of land included within said district until the
owners and holders thereof shall have fully paid the charges fixed against
each such land by the directors as a condition to their admission into
the district as provided for in this Act. Such additions to such district
shall not in any manner affect the officers, employees and affairs of such
district, but the voters of such added territory shall have a right to

participate in all matters of the district considered or voted upon there
after, and in case contract has been made with the United States as afore
said, the Secretary of the Interior may assent to such change. [Acts
1913, p. 380, § 83; Act March 30, 1915, ch. 138, § 1; Act March 19, 1917,
ch. 87, § 83.]

See note under Art. 5107-15.

Art. 5107-84. Directors and employes may enter lands, etc.-The
directors of any district and the engineer and employees thereof are

hereby authorized to go upon any lands lying within said district, for
the purpose of examining same, locating reservoirs, canals, dams, pump
ing plants, and all other improvements, to make maps and profiles there
of; and are hereby authorized to go upon the lands beyond the bound
aries of such districts in any county for the purposes stated, and for
any other purposes necessarily connected therewith, whether herein
enumerated or not. [Acts 1913, p. 380, § 84; Act March 19, 1917, ch.
87, § 84.]

For penal provision of this section, see Art. 343a, Penal Code, post.

Art. 5107-85. Contracts, how let; notice; contracts with United
States.-Contracts for making and constructing reservoirs, dams, canals,
laterals, pumping plants, check gates, sluice gates, and all improvements
whatsoever of said district shall be made by the directors, to the lowest
responsible bidder, after giving notice by advertising same in one or

more newspapers of general circulation in the State of Texas, and in one

newspaper published in the county, if there be one in the county, and one

newspaper in such district, if there be one in the the irrigation district,
which notice shall be published once a week for four consecutive weeks;
and also by posting notices for at least twenty days in five public places
in the district, and one at the court house door of the county or coun

ties in which such district is situated; provided that the provisions of
this section shall not apply in case of any contract between the district,
and the United States. [Acts 1913, p. 380, § 85; Act March 30, 1915, ch.
138, § 1; Act March 19, 1917, ch. 87, § 85.]

See note under Art. "5107-15.
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Art. 5107-86. Bidders to receive copies of reports, and profiles;
bids, how made, etc.-Any person, corporation or firm, desiring to bid
on the construction of any work advertised as provided for herein, shall
upon application to the directors be furnished with a copy of the engi
neer's report, and profile, showing the work to be done, provided the di
rectors may charge therefor the actual cost of having such report and
profiles. made and furnished. All bids or offers to do any such work
shall be in writing, and sealed and delivered to the president or secretary
of the board of directors, together with a certified check for at least two

per cent of the total amount bid, which said amount shall be forfeited to
the district in the event the bidder refused to enter into a proper contract
for his bid as accepted. Any or all bids may be rejected in the judg
ment of the directors. All bids shall be opened at the same time. [Acts
1913, p. 380, § 86; Act March 19, 1917, ch. 87, § 86.]

Art. 5107-87. Contracts to conform to act; how executed, filed
and recorded.-All contracts made by the districts shall be in conform
ity with and subj ect to the, provisions of this Act, and the provisions
of this Act shall be a part of all contracts in so far as applicable to either
the contractor of the district, and the provisions of this Act shall govern
whenever the contract is in conflict herewith. The contract shall be re

duced to writing and signed by the contractors and directors, and a copy
of same so executed shall be filed with the county clerk of the county
or counties in which said district is situated,' which said copy so filed
with said county clerk shall be recorded in a book kept for that pur
pose, and be subject to, public inspection. [Acts 1913, p. 380", § 87;
Act March 19, 1917, ch. 87, § 87.]

Art. 5107-88. Contractors' bonds.-The person, firm or corpora
tion to whom such contract .is let shall give bond payable to the dis
trict in such amount as the director may determine, not to exceed the
contract price, coriditioned that he, they, or it will faithfully perform
the obligations, agreements and covenants of such contract, and that
in default thereof they will pay to said district all damage sustained by
reason thereof. Such bond shall be approved by the directors, and shall
be deposited with the depository of the district, a true copy thereof be

ing retained in the office of such directors. [Acts 1913, p. 380, § 88; Act
March 19, 1917, ch. 87, § 88.]

Art. 5107-89. Contracts to contain specifications; supervision; re

ports of engineer; bridges and culverts across railroads.v-All such con

tracts shall contain a full statement of the specifications for all work in
chided in the contract, and all such work shall be done in accordance
with the specifications under the supervisions of the directors and the
district engineer. As the work progresses the engineer of such district
will make full reports to the directors, showing in detail whether the
<contract is being complied with or not in the construction, and when
the work is completed the engineer shall make a detailed report of same

to the directors, showing whether or not the contract has been fully
complied with according to its terms, and if not in what particular it
has not been so complied with. The directors, however, will not be
bound by such report, but may in addition thereto fully investigate such
work and determine whether or not such contract has been complied
with. The district is hereby authorized and empowered to make all
necessary bridges and culverts across or under any railroad track and
roadway of such railway to enable them to construct and maintain any
canal, lateral, or ditch necessary to be constructed as a part of the im
provements of such district. Such bridges or culverts shall be paid for

I
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by the district; provided, however, that notice shall first be given by
such district directors by delivering a written notice to any legal agent,
division superintendent or roadmaster of such railway, and ·the railway
company shall be allowed thirty days to build such bridges or culverts
at their own expense, if they should desire to do so, and according to
their own plans; provided such canal, culvert or ditch shall be con

structed of sufficient size not to interfere with the free and unobstructed
flow of water passing through the canal or ditch, and shall be placed at

such points as are designated by the district engineer, or directors.
[Acts 1913, p. 380, § 89; Act March 19, 1917, ch. 87, § 89.]

Art. 5107-90. Bridges and culverts across 'canals, etc.-Such dis
tricts are hereby authorized and required to build allnecessary bridges
and culverts across and over all canals, laterals and ditches made and
constructed by such district, whenever the same crosses a county or

public road, and shall pay for the same out of the funds of such dis
trict. [Acts 1913, p. 38Q, § 90; Act March 19, 1917, ch. 87, § 90.]

Art. 5107-91. Surplus moneys, how used.-After the full and final
completion of all the improvements of such district as herein provided
for, and after the payment of all the expense incurred under the provi
sions of this Act, the directors are authorized to use the remaining funds
of the district for the best interests of such district in the preservation,
upkeep and repair of the works of such district. [Acts 1913, p. 380, §
91; Act March 19, 1917, ch. 87, § 91.]

Art. 5107-92. Duties of directors; inspection; payment of' con

tract price; contracts with partial payments.-The' directors shall have
the right, and it is hereby made their duty, at all times during the prog
ress of the work being done under any contract, to inspect the same;
and upon the completion of any contract in accordance with its terms,
they shall draw a warrant on the depository of the district for the
amount of the contract price in favor of the contractor or his assignee;
and if .the directors shall deem it advisable in order to obtain more favor
able contracts, they may advertise a contract to be paid for in partial
payments as the work progresses, and such partial payments shall not
exceed in the aggregate eighty-five (85) per cent of the amount of work
done, the said amount of work completed to be shown by certified re

port of the engineer of the district. [Acts 1913, p. 380, § 92; Act March
19, 1917, ch. 87, § 92.]

Art. 5107-93. Directors to make semi-annual reports.-The direc
tors shall make a semi-annual report on the first days of July and Janu

ary of each year, showing in detail the kind, character, and amount of
work done in the district, the cost of same, the amount of each warrant
drawn, and to whom paid, and for what purpose paid, and other data
necessary to show the condition of improvements made under the pro
visions of this Act, and each report shall be verified by them, a copy of
which shall be filed in the office of the county clerk of the county or

counties in which such district is situated, and shall be open to public
inspection. [Acts 1913, p. 380, § 93; Act March 19, 1917, ch. 87, § 93.]

Art. 5107-94. District acquiring established system to continue to

supply water, etc.c=When a district acquires an established irrigation
system which has supplied water to lot owners in a city, town or vil
lage, and such city, town or village is not included in such district, such
district shall continue to supply water to such lot owners for a rea

sonable 'annual rental. [Acts 1913, p. 380, § 94; Act March 19, 1917,
ch. 87, § 94.]
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Art. 5107-95. Persons desiring to receive water to furnish state

ment; directors to estimate expense; expense, how paid; assessments;
contracts with users; directors may borrow money; liens; interest;
list of delinquents; in case of contract with United States.-Every per
son desiring to receive water during the course of the year, or at any
time during the year, shall furnish to the secretary of the board of di
rectors a statement in writing of the acreage intended by him to be put
under irrigation, and for which water is to be used, and as near as may
be, a statement of the several crops to be planted, with the acreage of
each, and shall at the same time pay such proportion of the water charge
or assessment therefor as may be prescribed by the board of directors.
If such statement should not be furnished, or such payment should not
be made before the date for fixing the assessments, there shall be no

obligation upon the district to furnish such water to such person for
that year. The board of directors on or as soon as practicable after a

date in each year to be fixed by a standing order of the board, shall care

fully estimate the expense to be incurred during the course of the next

succeeding twelve months for the maintenance and operation of the ir

rigation system. A proportionate part of the amount so estimated not
'less than one-third, nor more than two-thirds, to be determined from

year to year, by the board of directors, shall be paid by assessment

against all irrigable lands within the district, pro rata per acre; that
is to say, against all lands towhich the district is in condition to furnish
water by its then system of canals and laterals, or through extensions
thereto of then existing laterals, out without reference as to whether
such land is to be actually irrigated or not; and the remainder of the
amount so estimated shall be paid by the persons taking water, or ap
plying for water as aforesaid. This remaining amount shall be equitably
pro rated, as nearly as may be, among the applicants for water, and in
pro rating same, the board of directors may take into consideration the
acreage to be planted by each application for water, the crop to be grown
by him and the amount of water per acre to be used by him provided>
however that each water user shall pay the same price per acre for use

of upon the same class of crops. All assessments shall be paid in in
stallments and at times to be fixed by the order of the board of directors,
but if the crop for which such water was furnished shall be harvested
prior to the time fixed, for the payment of any installment, the entire
unpaid assessment shall at once become due and shall be paid within
ten days after the harvesting of such crop and before the removal of
same from the county or counties in which grown. The board of direc
tors shall have power and authority from time to time to adopt, alter
and rescind rules, regulations, standing orders and temporary orders,
not in conflict with this Act, governing the methods, ways, terms and
conditions of water service, applications for water, assessments for main
tenance and operation and the payment and the enforcement of payment
of such assessments, and the furnishing of water to persons who have
not applied for same before the date of assessment, and to persons who
desire to take water for irrigation in excess of their original applications,
or for use on other lands than those covered by such applications. The
board of directors may, at their discretion, require every person desiring
water during the course of the year to enter into a contract with the dis
trict, which contract shall indicate the acreage to be watered, the crops
to be planted, and the amount to become due, and the terms of payment;
and it may be further required that the water taker shall execute a ne

gotiable note or notes for such amounts, or for parts thereof. The mak
ing of such contracts shall not constitute a waiver of the lien given by
this Act upon the crops of the water taker for the service furnished to
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him. If the water taker shall water more land than is called for in his
contract, he shall pay for the additional service rendered as and at the
times hereinbefore indicated. To secure money for the operating and
maintenance expense of the district, the board of directors shall have au

thority to borrow money with interest not exceeding ten per cent per
annum, and may hypothecate any of its notes or contracts with water
takers or accounts against them. The district shall have a first lien su

perior to all other liens upon all crops of whatsoever kind grown upon
each tract of land in the district to secure the payment of the assessment
herein provided for, and all such assessments shall bear interest from the
time due and payable at the rate of ten per cent per annum. And if suit
should be filed therefor, or the same should be collected by any legal
proceedings, an additional amount of ten per cent on unpaid principal
and interest shall be added to the same as collection or attorney's fees,
which collection fees, as well as principal and interest of such assess

ments shall stand secured by the lien aforesaid. All land owners shall
be personally liable for all assessments herein provided for, and if they
shall fail or refuse to pay same when due the water supply shall be cut
off and no water shall be furnished to the land until all back dues are

fully paid. This provisions shall bind all parties, persons and corpora
tions owning or thereafter acquiring any interest in said lands. The. di
rectors of all districts shall within ten days after any assessment is due
post at a public place in said district a list of all delinquents and shall
thereafter keep posted a correct list of all such delinquents; provided,
however, that if the parties owning such assessments shall have execut
ed notes and contracts as hereinbefore provided they shall not be placed
upon such delinquent list until after the maturity of such notes and con

tracts. In the event that contract shall be made with the United States,
the remedies in this Section hereinbefore provided in favor of the dis
trict shall apply with regard to the operation and maintenance and rental
charges which may become due to the United States. Provided, how
ever, that the F-ederal reclamation laws and in particular the Reclama
tion Extension Act approved August 13, 1914, and any Acts amendatory
thereof, shall be applicable. Moreover, all water the right to the use of
which is acquired by the district under contract with the United States,
shall be distributed and apportioned by the district in accordance with·
the Acts of Congress and rules and regulations of the Secretary of the
Interior and the provisions of such contract in relation thereto. [Acts
1913, p. 380, § 95; Act March 19, 1917, ch. 87, § 95.]

Art. 5107-96. When assessments are more than sufficient, or are

insufficient; notice of additional assessments.-In the event the assess

ments made as provided for in the preceding sectiori should be more

than sufficient to meet the necessary obligations of the district, the bal
ance shall be carried over to the next season; and in the event the as

sessments made are not sufficient to meet the necessary expenses of such
district the balance unpaid shall be assessed, pro rate, in accordance with
the assessments previously made for the then current year, and shall be
paid under the same conditions and penalties within thirty days from
the time such assessment is made. Public notice of all such assessments
shall be given by posting printed notices thereof in at least three public
places in the district, and printed notices shall be mailed to each land
owner; provided, however, each land owner shall furnish to the board
of directors his correct postoffice address. Such notice shall be given by
posting and mailing such notice five days before the assessment is due,
and in the event of special assessments such notice shall be given within
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ten days after such assessments are levied. [Acts 1913, p. 380, § 96; Act
March 19, 1917, ch. 87, § 96.]

Art. 5107-97. .District may construct or purchase drainage or levee

system.-Included in the plans of any such district may be the necessary
drairiage ditches, or other facilities for drainage, and necessary levees
for the protection of land under the system; and every such district may
purchase the system or any part of any system belonging to a drainage
district. The purchase, however, shall provide for the payment of the
debts of the drainage district, ·or the assumption of such debts, and the
amount of such debts paid or assumed is to be considered in determining
the bond issuing capacity of the district. [Acts 1913, p. 380, § 97; Act
March 30, 1915, ch. 138, § 1; Act March 19, 1917, ch. 87, § 97.]

See note under Art. 5107-15.

Art. 5107-98. Assessments for operation and maintenance, how
collected; bond and duties of collector.-All assessments for operation
and maintenance expenses made under the provisions of this Act shall be
collected under the direction of the directors, by the assessor and collec
tor of taxes, or other person designated by them, which said officer shall
give bond in such sum as they may direct conditioned upon the faithful
performance of his duties and accounting for all money collected. He
shall keep a true account of all money collected, and deposit the same as

collected in the district depository, and shall file with the secretary of
the directors a true statement of all money collected once' each week.
The collector shall use duplicate receipt books, and shall give a true re

ceipt for each collection made, retaining in such book a true copy there
of; which shall be preserved as a record of the district. [Acts 1913, p.
380, § 98; Act March 19, 1917, ch. 87, § 98.]

Art. 5107-99. Accounts and records of district.-The directors of
such district shall keep a true account of all their meetings and proceed
ings, and' shall preserve all contracts, records and notices, duplicate
vouchers, duplicate receipts, and all accounts and records of whatsoever
kind, in a fireproof vault or safe, and the same shall be the property of
the district and shall be delivered to their successors in office. [Acts
1913, p. 380, § 99; Act March 19, 1917, ch. 87, § 99.]

Art. 5107-100. District depositories.-The directors for such dis
trict shall select a depository for SHeh district under the same provisions
as are now provided for the selection of depositories for the counties in
this State; and the duties of such depositories shall be the -sarne as now

prescribed by law for county depositories. However, in the selection of
depositories the directors of such district shall act in the same capacity
and perform the same duties as is incumbent upon the county judge and
members of the commissioners' court in the selection of county deposi
tories; and all laws now in force or hereafter to be enacted for the gov
ernment of county depositories shall apply to and become a part of this
Act. [Acts 1913, p. 380, § 100; Act March 19, 1917, ch. 87, § 100.]

Art. 5107-101. Monthly reports of depositories, etc.-The district
depository shall make a report of all moneys received, and of all moneys
paid out; at the end of each month, and file such reports with such vouch
ers among the records. of said district in its own vault, and shall furnish
a true copy thereof to the directors, and shall, when called upon, allow
same to be inspected by any taxpayer or resident of such district. Such
records shall be preserved as the property' of such district and shall be
delivered to the successor of such depository. [Acts 1913, p. 380, § 101;
Act March 19, 1917, ch. 87, § '101.]
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Art. 5107-102. Directors to maintain office; meetings.-The direc
tors of each district shall have and maintain a regular oft-ice suitable for

conducting the affairs of such district, within such district, or within
a town situated within the general boundary lines of such district, and
not removed therefrom. And such directors shall hold regular meetings
at said office on the first Monday in February, May, August and Novem

ber of each year, at ten o'clock a. m., and shall hold such other regular
special meetings as they may see fit. And any such resident taxpayer or

interested party may attend any such meeting of such directors, but shall
not participate in' any such meetings without the consent of the directors
and shall have no authority to vote upon any matter considered by such
directors, but may present such matters as they desire to such directors
in an orderly manner. [Acts 1913, p. 380, § 102; Act March 19, 1917,
ch. 87, § 102.]

Art. 5107---103. Surety company bonds.-All officers and -employes
of any district who may be required to give bond or security, may fur
nish bonds of surety companies subject to the approval of the directors;
provided, however, whenever such surety company bond is furnished by
any such officer or employe, the surety company furnishing same shall
file for record in the office of the county clerk of the county where such
district is situated a duly executed power of attorney, showing the au

thority of the person signing such bond for said company, to so sign
same, and said power of attorney shall be duly executed by the officers 0"1
said company, and have attached' the company seal; and such power of
attorney shall remain on file in said office. All such official bonds shall
be preserved by it as the property of said district. [Acts 1913, p. 380, §
103; Act March 19, 1917, ch. 87, § 103.]

Art. 5107�104. Meetings, where held; vouchers; accounts, etc.
All meetings of the directors shall be held at the regular office of the
district. All vouchers issued for the payment of any funds of the dis
trict shall be signed by at least four directors arid shall refer to the book
and page of the minutes allowing such account. All vouchers shall be
issued from a regular duplicate book containing a duplicate which shall
be preserved. The directors shall have kept a complete book of accounts
for such district, and shall on September first 'of each year select a com

petent auditor who shall examine the accounts, books and reports of the
depository, the assessor and collector and the directors, and make a full
report thereon, a copy of which shall be filed with the depository and a

copy with the directors and one with the county clerk of the county or
counties in which such district is situated. Such report shall be filed
by November 1 of each year. [Acts 1913, p. 380, § 104; Act March 19,
1917, ch. 87, § 104.]

Art. 5107-105.
Repeaied. See art. 5107-107.

Art. 5107-105a. Taxes levied under prior acts may be cancelled
where bonds are

-

unsold.-Where a district organized under prior Acts
has issued bonds and levied taxes to provide' the interest and sinking
fund thereon and said bonds or a portion thereof have not been sold at
such time, the directors of such district may return all unearned portion
of said taxes, if collected, and may cancel, all unearned portion of said
taxes not collected and all penalty, interest and costs thereon. At the
time of the sale of such bonds, however, a sufficient tax shall be levied to
provide all interest and charges thereon. [Act March 19, 1917, ch. 87,
§ lOS.]

.

."

SUPP.VERN.S.CIv.ST.TEX.-74 1169



Art. 0107-106 IRRIGATION AND OTHER WATER RIGHTS (Title 73

Art. 5107-106. Joint ownership of works by two or more districts;
election; letting of contracts; general manager for joint enterprise; terms

of contract between districts.-Two or more districts may jointly' own

and construct irrigation works and reservoirs under the terms and condi
tions to be set out in a written contract. Any such contract shall not be

binding until same shall have been ratified by a majority vote of each
such district. An election shall be held in each such district upon the
same day to determine whether such contract shall be adopted. Such
contract shall be printed or in writing, and a true copy shall be filed in
the office of each district fifteen days prior to such election and be sub

ject to public inspection, and one true copy of same shall be furnished
each voter calling at such office for same at any time within fifteen days
prior to such election. When improvements are constructed by two or

more districts, bids may be jointly called for and may be opened and con

sidered at the designated office of either of such districts, and such dis
tricts shall approve the letting of the contract, and the contractor's bond,
and may meet for that purpose at a place outside of their district, or at,

any office established for such joint project and at which office all busi
ness of such joint project may be transacted, all bids, bonds, contracts,
etc., of said joint project may be in the names of said joint project dis
tricts, such districts being empowered and authorized to do all acts by
joint action that one district may do. The action of each district being
determined by its board of directors, a general manager may be em

ployed for such joint enterprise whose duties may be set forth in the joint
ownership contract.

The terms and conditions of such joint ownership contract shall not
conflict with the provisions of the law providing for the organization and
conduct of districts, but may include provisions for joint construction
and operation of same. Such contracts may be amended in the same

manner. [Act March 19, 1917, ch. 87, § 106.]
Art. 5107-107. Repeal; validation of districts created under repeal

ed acts; government of such districts; bonds; change of name; districts
in process of organization.-The Act of the Twenty-ninth Legislature,
being Chapter 50 of the Acts of 1905, and the Act of the Thirty-third
Legislature, being Chapter 172 of the Acts of 1913, and Chapter 138 of
the Acts of 1915, are hereby repealed. All districts heretofore organized
under the terms and in accordance with the provisions of said Acts, are

hereby expressly declared to be validly created, organized" described and
defined with boundaries as prescribed by the order of the commissioners
court organizing the same, or as the same have since been changed by
the board of directors thereof in the manner provided 'by said Acts.
Such districts, however, shall hereafter be governed by the provisions of
this Act, provided, however, that the duly constituted and qualified offi
cers of such districts shall continue to perform the duties of such offices
until the next general election held under the provision of this Act.

All bonds issued by such district, which have been declared valid by
a judgment of the District Court. shall be and be held to be valid and
binding obligations of such district and not subject to attack, except for
actual fraud. Any such district may change its name to the name herein
provided for such districts by filing a declaration to that effect with the
commissioners court of the county or counties in which it is situated, and
which said declaration shall be in the form of a deed of conveyance and
duly acknowledged by the president and secretary of the district, and
shall embody and set forth a copy of the minutes of said board of direc
tors, and show the resolution adopted for the change of such name, and
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when such instrument shall have been so recorded, the name of such
district shall thereby be changed.

All districts in the process of organization, under existing laws re

pealed by this Act, are hereby declared to be valid districts and entitled
to proceed in accordance with the provisions of said Act so repealed until
the date upon which this Act shall take effect after which, said districts
shall be governed by the provisions of this Act, and said districts shall

change their name to conform to the provisions of this Act by filing a

declaration as above provided, in the office of the county clerk of the

'county or counties in which they are situated; and if they have not pro-
ceeded to the point of election of directors, they shall change such name

by making application to the county commissioners court having juris
diction thereof, which said court shall change said name upon all orders.
thereafter issued relating to said district. [Id., § 10.7.]

Art. 5107-108. Power to construct works for irrigation of lands,.
etc.; authority of directors.e=All districts organized under the provi
sions of this Act shall have full authority, acting by and through the
board of directors, to construct all works and improvements necessary
for the irrigation of lands in said districts and the conveying of water
for such purpose and all other purposes authorized by Section S2 of Ar
ticle 3 of the Constitution of the State of Texas, and the directors of such
districts, subject only to the provisions hereof, shall have full authority
to manage such districts and the business of such districts for the pur
pose of carrying out the intention of the organization. [Id., § 108.]

Art. 5107-109. Inclusion of land without district but served by ir
rigation system within district.-Where a, district is organized embracing
land irrigated by an established irrigation system and lands entitled to be
served with water from such irrigation system are not included in such
district, in the manner provided by law, and when so admitted to or in
cluded in such district the said land shall become part of said district as

if originally included therein and shall be entitled to water service upon
an equal basis' with the lands originally included in said district, [Id.,.
§ 109.]

Art. 5107-110. Transfer O'f water right appurtenant to' nonirrigable
lands.-Where there is included in a district lands having a water right
from' a source of supply acquired by such district but which lands it is.
difficult or impracticable to irrigate, the said district may allow such
water rights to be transferred to other lands adjacent to said district and
may admit such lands to said district upon an equal basis as to water
service with the lands originally included in such district. [Id., § 110.]

Art. 5107-111., Release from assessment of lands receiving insuffi
cient water service.-Whenever any district organized or hereafter or

ganized has failed or neglected to furnish water sufficient to irrigate
any land within such district within two years from its organization"
then such lands shall be relieved of any and all assessments and charges
except taxes until such district shall construct the necessary canals and
furnish the necessary water to enable the owner of said land to irrigate
all of said land on demand therefor. [Id., § 111.]

Art. 510i-112. Bond tax to' remain in force from year to year; in
crease or diminutiO'n.-The tax as levied in connection with the original
issuance of bonds shall remain in force from year to year as the levy for
that, purpose, until a new levy shall be made. The board of directors
may, from time to time, increase or diminish such tax so as to adjust
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the same to the taxable values of the property subject to taxation by the
district and the amount to be collected, and in such manner as to raise
an amount sufficient to pay the annual interest and sinking fund on said
bonds then outstanding. [Id., § 112.]

Art. 5107-113. Investment of sinking fund.-The board of direc
tors are authorized and empowered, whenever they may deem it advisa
ble, to invest any sinking funds of the district, acquired for the redemp
tion and payment of any of its outstanding bonds, in bonds of the United
States, of the State of Texas, of any county of the State of Texas, any ir

rigation or water improvement bonds or of any incorporated city or

town, or of any independent school district, or of any other school dis
trict in the State of Texas authorized to issue bonds; provided that no

bonds shall be .so purchased that according to their terms mature at a

date subsequent to the time of maturity of the bonds for the payment of
which such sinking fund was created. [Id., § 113.]

Art. 5107-114. Fees of county clerk for registering bonds, etc.

'The county clerk shall receive for his services in registering, said bonds
the sum of ten cents for each bond so registered; for entering a payment
.of any bond, the sum of ten cents; for recording of instruments of the
.district required to be recorded, and for which no fees are hereinbefore
fixed, he shall receive the same fees as provided by law for recording
-deeds. [Id., § 114.]

,

Art. 5107-115. Directors may employ a manager; limitations as to

.employment contracts.-The board of directors may employ a manager, '

who shall have general charge and management Of the water distribution

.system of the district, subject to the general rules and regulations made

by the board of directors, and who, shall have power to appoint and dis
charge all other employes except the president and the secretary of the
board and the assessor and collector, to purchase and contract for all sup
plies necessary for the water distribution system, after the board has au

thorized such purchases, to collect all assessments for operation and
maintenance, and to execute on behalf of the district all water contracts
and other contracts that are not required by law to be executed by the
board or by the president and secretary of the board, and who shall have
such other powers and perform such other duties as may be provided by
the board of directors. Unless such manager is appointed, all persons
-ernployed by or representing the district shall be employed by the board
of directors. No contract shall ever be made with any manager or other
person or employe, whether employed by the board of directors or by
the manager, for a longer period of time than one year, and the salaries
of all employes, or the compensation to be received by them, shall 'be fix-
-ed at the time of their employment. [Id., § 115.]

,

Art. 5107-116. Issuance of bonds in lieu of bonds issued under pri
-or acts; registration ; election; refunding bonds'; election; registration,
,-Where bonds have been issued, or may be hereafter issued, by a dis
trict organized under and in accordance with the provisions of this Act,
or where bonds have been issued by any district organized under the Act
of the Twenty-ninth Legislature, being Chapter 50 of the Acts of 1905,
or the Act of the Thirty-third Legislature, being Chapter 172 of the Acts
,of 1913l in accordance with the provisions of said Acts, respectively, new

bonds bearing the same or 'a lower rate of interest may be issued in lieu
thereof. Such new bonds may be exchanged for old bonds, provided the
-old bonds are taken in exchange at their face value or at a discount, or

they may be sold and the net proceeds applied to the purchase of the old
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bonds redeemed at par or at a discount: The Comptroller of Public Ac
counts shall not register said new bonds until the old bonds in lieu of
which they are issued are presented to him for cancellation or until a

valid contract has been entered into and a copy thereof filed with the

Comptroller for the purchase of a corresponding amount of such old
bonds. After registration of the new bonds, the Comptroller shall keep
the same in his possession until the old bonds are surrendered to him
and cancelled by him, whereupon he shall deliver the new bonds to the

proper party or parties; provided, that the old bonds may be so present
ed for payment, in installments, and a like amount of the new bonds reg
istered and delivered as herein provided.

If the new bonds are in the same amounts and have the same dates
of maturity as the old bonds intended to be replaced thereby, they may
be authorized by resolution of the board of directors and issued without
submitting the question of their issuance to the vote of the property tax

payers, who are qualified voters in the district, and they shall be regis
tered by the Comptroller in the manner hereinbefore provided, and upon
the filing with him of a copy of the resolution of the board 'of directors
providing for the cancellation of said old bonds and the issuance of the
new bonds in place thereof; and when said old bonds shall have been
cancelled and the new bonds registered' by the Comptroller, such new

bonds shall be the valid and binding obligations of the district, without
further proceedings in regard thereto; and the same are hereby declared
to have, and are hereby given, the same force, effect and validity as the

original issue of bonds that they have replaced.
Any such district is authorized to issue new or refunding bonds in

lieu of bonds heretofore or hereafter issued as aforesaid, in such amount,
of such denominations, hearing such rates of interest and periods of ma

turity as may be provided by resolution of the board of directors thereof,
within the limits prescribed in this Act in the case of an original issu
ance of bonds, whenever the board of directors may deem such action
advisable, but if such new or refunding bonds are in greater amount,
bear a greater rate of interest or have longer periods of maturity, or in
any other respect create a greater burden on the district than the old
bonds then outstanding, the issuance of such new or refunding bonds
shall be submitted to the vote of the resident property taxpayers who
are qualified voters of the district, and all provisions of this Act govern
ing the election and the issuance, approval, validation, registration and
sale of bonds in the case of an original issue of bonds shall apply to and
govern such new or refunding bonds.· All such bonds shall be registered
and delivered only in the manner provided in this Section. [Id., § 116.]

Art. 5107-117. Establishment of districts in unorganized counties.
-Should any parties in any unorganized county wish to organize a Wa
ter improvement district, under the provisions of this Act, such parties
shall have the right to do so by applying to the commissioners' court of
the county to which said unorganized county is attached for judicial pur
poses, and such commissioners' court is hereby authorized to perform
for said unorganized county all things which in this Act is required of

I

Commissioners' court of organized counties. [Id., § 117.]
1173



Art. 5111 JAILS (Title 74

TITLE 74

JAILS

Article 5111. [3135] Duty of commissioners' courts to see that

jails are properly kept.
Purchase of disinfectant.-Under this article and Code Cr. Proc. 1911, arts. 49, 52, and

1148, held that, in absence of any order of commissioners' court to contrary and of any

provision for purchase of disinfectants for county jail, sheriff was proper agent to rep

resent county in its purchase, and that county was liable therefor unless there was an

accessible and adequate supply on hand. Frederick Disinfectant Co. v. Coleman County
(Civ. App.) 188 s. W. 270.

TITLE 75

JURIES IN CIVIL CASES

Chap. '

\1. Jurors-Their qualifications and exemp
tions.

2. Jury commissioners for the district
court, their appointment, qualifica
tions, etc.

3. Jury commissioners for the county
court, appointment, qualification, etc.

5. Selection of jurors in counties with cit
ies of certain population.

5a. Interchangeable juries.

Chap.
7. Juries for the week-How made up.
8. Jury trials-Authorized, when and how.
9. Challenges.

10. Formation of the jury for the trial of
a cause.

11. Oath of jurors in civil cases.

12. Juries-How constituted and their ver

dicts.
13. Compensation of jurors of the district

and county court in civil cases.

CHAP.TER ONE

JURORS-THEIR QUALIFICATIONS AND EXEMPTIONS
Art.
5115. Who are disqualified, in general.
5117. Jurors disqualified in certain cases.

Art.
5118. Who are liable to jury service; who

are exempt from jury service.

Article 5115. [3139] Who are disqualified, in general.
Conviction of felony.-A juror, who had been convicted of a felony in a foreign state

and restored to citizenship by a full pardon, held qualified to serve in Texas. -Wickiaer
v. Willlame (Civ. App.) 173 S. W. 288, rehearing denied 173 S. W. 1162.

Householder.-A single man, living with his parents, though paying board or ren t

ing a room 'from the occupant of a house, is not a "householder" so as to be a quali
fied juror. Gomez v. State, 75 Cr. R. 239, 170 S. W. 711.

Physical defects.-A juror whose hearing in one ear was defective, but who heard
the questions asked him on examination without apparent difficulty, was proper'ly ac

cepted, where the court stated that he would place him so that he could hear everything.
Myers v. State, 77 Cr. R. 239, 177 S. W. 1167.

Knowledge of English language.-The fact that a juror was a naturalized German
American citizen, who might not understand the meaning of some words of the English
language, although he appeared to understand questions asked on his examination, did
not disqualify him from jury service. Myers v. State, 77.Gr. R. 239, 177 S. W. 1167.

Art. 5117: [3141] Jurors disqualified to try 'a particular. case.

Cited, City of Ft. Worth v. Young (Civ. App.) 185 s. W. 983.

Discretion of court.-Trial court may allow challenge for cause on other grounds than
those which render juror disqualified in particular case, and when this discretionary pow
er is exercised, it ought not to be reversed, unless it clearly appears that party com

plaining has been deprived of trial by fair and impartial jury. -McIntosh v. Atchison, T.
& S. F. Ry. Co. (Civ. App.) 192 S. W. 285.

Other dlsqualifications.-A juror, who had lived in America only five years, could
read, write, and understand English only a little, and did not understand all that was ask
ed 'him touching his qualifications as a juror, and who would have to guess at what was
said on trial, was not qualified. Sullenger v, State (Cr. App.) 182 s. W. 1140.
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Art. 5118. [3142] Who are liable to jury service; who. are exempt
from jury service.

Civil officers.-Civil officers are not disqualified to serve' as petit jurors, but their ex

emption is a personal privilege to be claimed only by them, and which they may waive.
Counts V. State (Cr. App.) 181 S. W. 723.

CHAPTER TWO

JURY COMMISSIONERS FOR THE DISTRICT COURT,
APPOINTMENT, QUALIFICATION, ETC.

Article 5123. [3146] Shall serve but once in a year.
Same Commission summoning jurors for three terms.-Under Const. art. 16, § 19,

Rev. St. 1895, arts. 3145, 3146, and Code Crim. Proc. 1911, art. 389, the judge of a district in
which there were six terms a year had no power to direct jury commissioners appointed
for the November, 1911, term to select grand juries for the succeeding January, March,
and May, 1912, terms, and a grand jury so selected was illegal. -Whiten v. State (Cr. App.)
151 s. W. 1182.

CHAPTER THREE

JURY COMMISSIONERS FOR THE COUN!I'Y COURT,
. APPOINTMENT, QUALIFICATIONS, ETC.

Article 5133: [3156] Oath.
Cited, Parker v. Busby (Civ, App.) 170 s. W. 1042.

CHAPTER FIVE

SELECTION OF JURORS IN COUNTIES WITH CITIES OF
CERTAIN POPULATION

Art.
5151. Selection of jurors in certain coun

ties.

Art.
5154. Jurors drawn by whom, when, how,

etc.

Article 5151. Selection of jurors in certain counties.
Constitutionality.-This chapter held constitutional. . Merkel IV. State, 75 Cr. R. 551,

171 S. W. 738.
The jury wheel law, as amended by this article, held constitutional and not void as

working an improper discrimination against defendants tried where the law is in force,
in that nontaxpavers are excluded as jurymen in such counties. Herrera v. State (Cr.
App.) 180 s. W. 1097.

Art. 5154. Jurors drawn by whom" when and how.
I Failure to fill out or certify blanks.-Failure to properly fill out or certify blanks, after

the jury list 'was drawn from the wheel, as prescribed by statute, held not to vitiate the
panel. Howard v. State (Cr. App.) 178 s. W. 506.
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CHAPTER FIVE A

INTERCHANGEABLE JURIES
Art.
5158%. Applicable to counties having three

or more district courts; criminal
courts.

5158%a. Jury wheel law to remain in force
except as modified.

5158%b. Judges shall meet and determine
number of jurors required; des
ignation of judge to organize ju
ries.

5158%c. Summoning jurors; hearing ex

cuses.

Art.
5158%d. Use of jurors impaneled; addition

al jurors.
5158%e. Commissioners' court to provide

jury room; custody of jurors.
5158%f. Placing names on the general

panel.
5158%g. Reducing number in general panel.
5158%h. Not to apply to capital and lunacy

cases.

5158%1. When act takes effect.

Article 5158%. Applicable to counties having three or more district
courts; criminal courts.-The provisions of this law shall be applicable
only to such' counties of this State as may now maintain three or more

district courts, or in which three or more district courts may be hereafter
established. A criminal court in 'any county possessed of jurisdiction in

felony cases shall be considered a district court within the meaning of
this Act. [Act March 15, 1917, ch. 78, § 1.]

Art. 5158lJza. Jury wheel law to remain in force except as modified,
-All provisions of the Act of the Thirtieth Legislature of 1907, approved
April 18, 1907, and being Articles 5151 to 5158, inclusive, Revised Civil,
Statutes of Texas, 1911, commonly known as the Jury Wheel Law, shall
remain in full force in the counties governed by this Act, except as modi
fied by the special provisions of this Act. [Id., § 2.]

Art. 5158lJzb. Judges shall meet and determine number of jurors
required; designation of judge to organize juries.-In every county in
this State which now has three or more district courts it shall be the duty
of the judges of said district courts to meet together, as soon as practica
ble after, the passage of this Act, and determine approximately the num

ber of jurors that are reasonably necessary for jury service in all the
county and district courts of such county, for each week during the pe
riod of time the said courts may hold during the year, and shall there
upon order the drawing of such number of jurors from the wheel for each
of said weeks, which said jury shall be known as the general' panel of
jurors for service in all county and district courts of such county for the
respective weeks for which they are designated to serve. A majority of
the said district judges are authorized to act in carrying out the provi
sions of this Act. They can at any time, as suggested by their experience
in enforcing this Act, increase or diminish the number of jurors to be se

lected for any week and shall order said jurors drawn for as many. weeks
in advance of service as they may deem proper. They shall also desig
nate from time to time the judge to whom the said general panel of jurors.
shall report for duty, and said judge, for the period of time that he is se

lected to act in that capacity, shall organize said juries and have immedi
ate supervision and control of the same. [Id., § 3.]

Art. 5i58ljzc. Summoning jurors; hearing excuses.-The said jurors
so limited in number shall, after being regularly drawn from the wheel,.
be served by the sheriff to appear and report for jury service before the
judge of the said district court, as designated in the order of the said
judges directing the selection of. said general panel. Said judge shall
hear the excuses of the said jury and swear them in for service for the
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week that they are to serve, to try all cases that may be submitted to

them in any of the county or district courts in said county. [Id., § 4 .. ]
Art. 5158%d. Use of jurors impaneled; additional jurors.-Said ju

.rors, when impaneled, shall constitute a general panel for the week, for

.service as jurors in all the county and district courts in said county, and
shall be used interchangeably in all of the said courts. In the event of a

deficiency of said jurors at any given time to meet the requirement of all
.said courts, the judges having control of said general panel for the week
shall order such additional jurors to be drawn from the wheel as may be
.sufficient to meet such emergency, but such jurors shall act only as spe
cial jurors and shall be discharged as soon as their services are no fur
ther needed. Resort to the wheel shall be had in all cases to fill out the
general panel, except where .waived by the parties or their attorneys.
[Id., § 5.]

Art. 51581J2e. Commissioners' court to provide jury room; custody
of jurors.-The commissioners court of each county subject to the pro
visions of this Act shall set apart for the use and convenience of said
_general panel of jurors some room or place in or near the court house,
which shall be comfortably furnished and fitted up for them to stay when
not required for actual jury service. Said quarters shall be occupied by
said panel when not in service and they shall remain in or conveniently
near thereto so as to be at all times subject to duty in any court when
called for, without delaying the proceedings of such court. The sheriff
shall assign one of his deputies to look after the .said panel, call them
when needed by the judges, provide for their wants and to have the gen
eral custody and control of them when not in actual service. [Id., § 6.]

Art. 5158%£. Placing names on the general pane1.-The names of
the jurors shall be placed upon the general panel in the order in which
they are drawn from the wheel and jurors shall be assigned for service
from the top thereof in the order in which they shall be needed, and ju
rors returned to the general panel after service in any one of the courts
shall be enrolled at the bottom, in the order of their respective return.

[Id., § 7.] .

Art. 5158%g. Reducing number in general pane1.-When it becomes
nece.ssary to diminish the general panel for the week of its selection on

account of lack of work in any court or for any other cause, the judge
having supervision of said jury for the week shall designate the number
to remain. He shall cause the clerk to draw from the names of the gen
eral panel the number required and those jurors whose names are so

drawn shall continue in service for the remainder of the week and the
others excused. [Id., § 8.]

Art. 5158%h. Not to apply to capital and lunacy cases.-This Act
shall not apply to a selection of jurors in lunacy cases or in capital cases.

[Id.� § 9.]
Art. 5158%;. When act takes effect.-This Act shall take effect on

September 1, 1917, and all laws in .conflict herewith are hereby repealed.
[Id., § 10.]
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.
5165 JURIES IN CIVIL CASES (Title 75

CHAPTER SEVEN

JURIES FOR THE WEEK-HOW MADE UP

Art.
5165. Jurors for the week, how selected.
1l167. If practicable, to be of jurors select-

ed by jury commissioners.

Art.
5168. May be filled up, how.
5169. May be adjourned.

Article 5165. [3179] Jurors for the week, how selected.
Cited, Galveston, H. & S. A. Ry, Co. v. Miller (Civ. App.) 191 S. W. 374.

Art. 5167. [3181] If practicable, to be of jurors selected by jury
commissioners.

Not applicable to trial Jury.-Mingling jury wheel and additional jurors' names for a

trial jury selection is proper though necessitating challenging of additional jurors before
jury wheel names are exhausted, for this article refers to forming weekly list, and not a.

trial jury selection which is governed by articles 5202-5211. Galveston, H. & S. A. Ry, Co.
v. Miller (Civ. App.) 191 S. W. 374.

Art. 5168. [3182] May be filled up, how.
Cited, Galveston, H. & S. A. Ry. Co. v. Miller (Civ. App.) 191 S. W. 374.

Art, 5169. [3183] May be adjourned.
Pay during adjournment.-Under this article and Rev. St. 1895, art. 3232, where the

court on Monday adjourns jurors to the following Wednesday in that term, they are not.
entitled to pay for Tuesday. Haber v. McClain (Civ, App.) 186 S. W. 871.

Substituting panel.-The court had a right to direct jury panel of one week to be
substituted for that of another, in view of this article; and where it does not appear that.
defendant was injured thereby, it was not error to refuse to quash the panel. South
western Telegraph & Telephone Co. v. Clark (Civ, App.) 192 S. W. 1077.

CHAPTER EIGHT

JURY TRIALS-AUTHORIZED WHEN AND HOW

Art.
5173. Right of trial by jury to remain in

violate, subject, etc.

Art.
5174. Must be demanded and jury fee paid.
5175. Time of demand.

Article 5173. [3187] Right of trial by jury to remain inviolate,
subject, etc.

Right to jury trial.-Where plaintiff suing for current wages converted by defendant.
and for an attorney's fee and for punitive damages demanded a jury trial, defendant COUld.
not complain of trial by jury.· Trinity County Lumber Co., v. Conner (Civ. App.) 176 S.
W.911.

The act providing for proceedings against infants as delinquent Children, in place of
the ordinary common-law criminal procedure, is not unconstitutional as depriving the
infants of trial by jury; the proceeding not being criminal in its nature. E:x parte
Bartee, 76 Cr. R. 285, 174 S. W. 1051.

There is no right to a jury trial on an interlocutory hearing for a temporary in

�unction, but only on the final hearing. Campbell v. Peacock (Ctv, App.) 176 S. W. 774.
A suit to enjoin the keeping of a bawdyhouse is not a criminal case, but a civil

matter as regards right to jury trial. Id.
A party has a right to a jury trial upon a plea of privilege. Holmes v. Coalson (Civ.

App.) 178 S. W. 628.
.

There being under statute a right to jury trial in lunacy proceedings at date of
adoption of Const. art. 1, § 15, providing that "right of trial by jury shall remain invio
late," Acts 33d Leg. c. 163 [Vernon's Sayles' Civ. St: 1914, art. 152 et seq.], substituting a

commission of doctors for a jury in such proceedings, is invalid." White v. White (Clv.
App.) 183 S. W. 369.

Acts 33d Leg. c. 179 [Vernon's Sayles' Civ. St. 1914, art. 5246h et seq.], relating to,
the liability of the employers and compensation for workmen which provided for de
termination of contested claims by an industrial accident board, held not invalid as.

depriving employers and employgs of jury trial. Middleton v. Texas Power & Light Co.
(SuP.) 185 s.,W. 556.

What is not a jury.-The commission to try lunacy charges provided for by Acts 33d
Leg. c. 163 [Vernon's Sayles' Civ. St. 1914, art. 152 et seq.], is not a jury within the-
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constitutional guarantee of right to a trial by jury.--·Loving v. Hazelwood (Civ. App.) 184
S. W. 355.

Action of trial court Infringing right of trial by jury.�In trespass to try title, it is
improper for the trial court, after verdict by the jury for plaintiffs, to render judgment
for defenda.nt upon findings. of fact' made without the aid of the jury, upon what was
claimed to be uncontroverted evidence. Payne v: Ellwood (Civ. App.) 163 S. W. 93.

Mandamus.-In view of Constitution Bill of Rights, declaring that jury trial shall
remain inviolate, and article 5, § 10, held, that district judge, though authorized to issue a

writ of mandamus in vacation, cannot issue a writ where facts are disputed and jury
trial is demanded. Roberts v. Munroe (Civ. App.) 193 S. W. 734.

Art. 5174. [3188] Must bedemanded and jury fee be; paid.
In general.-Failure to object to the discharge of the last jury for the term when

present and failure to deposit a jury fee until after its discharge justified the trial court
in refusing defendant'·s demand for a jury.- Downs v. Wilson (Civ. App.) 183 s. W. 803.

Jury fee.-Where a case docketed as a jury case for five years was then consolidated
with a subsequent suit and transferred to the same district, held, that plaintiff was

entitled to a jury trial in the ccnsolidated action, though the record did not show pay
ment of the jury fee. Arlington Heights Realty Co. v, Citizens' Ry, & Light Co. (Civ.
App.) 160 s. W. 1109.

Art. 5175. [3189] Time of demand.
Failure to demand in tlme.-Where a jury trial was not applied for until the day

prior to trial day, at which time defendant had no answer on file and had only served his
answer the preceding day, and plaintiff had no opportunity to file a reply, an order deny
ing defendant a jury trial was not an abuse of discretion. Power v. First State Bank of
Crowell (Crv, App.) 162 S. W. 416.

CHAPTER NINE

CHALLENGES

Article 5195. [3209] On trial of challenge for cause, evidence to be
heard.

Examination of Juror---On the issue whether property mortgaged by a husband alone
was .homestead, a question asked jurors, whether they would let the fact that he executed
the mortgage influence them, held erroneous.' Parker v. Schrimsher (Civ. App.) 172 S.
W.165.

In a servant's action for injury while in the employ of defendant oil company, it
was improper for counsel for plaintiff in the preliminary examination of the jury to ask
whether any "heeler" of the defendant had discussed the case with them. Winnsboro
Cotton on Co. v, Carson (Civ. App.) 185 S. W. 1002.

DECISIONS RELATING TO SUBJECT IN GENERA'L

Parties acting together on challengea.-There is no statute prohibiting parties from

consulting and acting together in exercising their challenges. - City of San Antonio v,

Reed (Civ. App.) 192 s. W. 549.

CHAPTER TEN

FORMATION OF THE JURY FOR THE TRIAL OF A CAUSE
Art.
.5203. Shall place names of jurors in the

box.

Art.
5206. Challenge for cause to be made,

when.

Article 5203. [3217] Shall place names of jurors in the bDX.
Mingling jury wheel with additional jurors' names.-Mingling jury wheel and addi

tional jurors' names for a trial jury selection is proper though necessitating challenging
or additional jurors before jury wheel names are exhausted, for Rev. St. art. 5167, re

quiring selection from jury list names before summoning additional jUrors, refers to

forming weekly list, and' not a trial jury selection which is governed by articles 5202-
5211. Galveston, H. & S. A. Ry. Co. v. Miller (Civ. App.) 191 S. W. 374.

Art. 5206. [3220] Challenge for cause to be made, when.
Time for obJection.-Irregularity in the drawing of jury is waived when not raised

until after adverse verdict. ·City of Clarendon v. Betts (Civ. App.) 174 s. W. 958.
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CHAPTER ELEVEN

OATH OF JURORS IN CIVIL CASES

Article 5213. [3227] Form of oath.
In general.-Code Cr. Proc. 1911, art. 714, requiring a prescribed oath to be adminis

tered to the jury in felony cases, is not complied with by swearing the entire jury panel
at the beginning of the week pursuant to this article. Howard v. State (Cr. App.) 192
S. W. 770.

CHAPTER TWELVE

JURIES-HOW CONSTITUTED, AND THEIR VERDICTS
Art.
5214. .Jury in district court.
5215. Death or inability of jurors in dis

trict court pending trial.

Art.
5217. The entire jury must' concur in the

verdict.

Article 5214. [3228] Jury in district court.
In g:eneral.-Where there is no judicial determination that a juror is ill, but the

parties merely agree, on information that he is ill, to go to trial with 11 jurors, the court

properly refused to enter a formal order, finding that the juror was ill, and though such
order was filed, it could be withdrawn at any time during the term of the court. Crosby
v. Stevens (Civ. App.) 184 S. W. 705.

Under this article, a jury of 11, obtained by agreement, is a legal jury. rd.

Number of Jurors.-In view of Const. art. 5, § 17, it is the right to trial by jury, and
not the number of jurors previously obtaining, that is guaranteed by article 1, § 15.
White v. White \Clv. App.) 183 s. W. 369.

Art. 5215. [3229] Death or inability of jurors in district court

pending trial.
Grounds for dlscharge.-Serious illness and expected death of juror's child is suffi

cient reason for discharging him, since he could. not give case proper consideration.
Barker v.· Ash (Civ, App.) 194 s. W. 465;

Time of obJectlon.-There was no reversible error in discharging a juror because
of his child's serious illness and expected death, where no objection was made until
motion for new trial. Barker v. Ash (Civ. App.) 194 s. W. 465.

Art. 5217. [3231] Entire jury must concur in verdict.
See Ingram v. State (Cr. App.) 182 S. W. 290; Powell v. State (Cr. App.) 187 S. W.

334; notes under art. 837, Penal Code, post.
Cited, City of Ft. Worth v. Young (Civ. App.) 185 s. W. 983.

Method of arriving at verdict.-Where ten of the jurors desired to award plaintiff
$15,000, the full amount claimed, and the jurors found the average of the amount each
desired to give to be $12,638; and rendered verdict for $12,650, the facts' indicated a dis
regard of the rights of defendant warranting the reduction of the verdict. San Antonio
Traction Co. v. Crisp (Civ. App.) 162 s. W. 422.

-

In a personal injury action by one whose hurts reduced him practically to invalidism,
it did not show misconduct on the part of the jurors that some of them deemed him to
be entitled to more than the $25,000 prayed for in the petition; and an allowance olf
$18,000, based on a compromise of the various opinions of the jurors, was not the, result
of misconduct. Galveston, H. & S. A. Ry. Co. v. Bosher (Civ. App.) 165 S. W. 93.

A verdict in which part of the jurors found the defendant negligent in one particular
and the rest in another, is contrary to this article. Trinity & B. V. Ry. Co. v. Geary
(Sup.) 172 s. W. 545, reversing judgment (Civ, App.) 169 S. W. 201.

A verdict held a quotient verdict and set aside on that ground. -Galveston, H. & S.
A. Ry. Co. v. Brassell (Civ. App.) 173 s. W. 522.

Under Vernon's Sayles' Ann. Civ. St. 1914, art. 2021, a verdict will not be set aside on

the ground that it was determined by lot in the absence of an agreement beforehand to
abide by the result. Weatherford, M. W. & N. W. Ry, Co. v. Thomas (Civ. App.) 175 s.
W.822. I

A verdict, allowing damages in an amount ascertained by add-ing the amounts
placed by the jurors on slips of paper and dividing the sum by 12, is invalid. Hovey v•.

Weaver .(Civ. App.) 175 S. W. 1089.
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CHAPTER THIRTEEN

COMPENSATION OF JURORS OF THE DISTRICT AND
..

COUNTY COURTS IN CIVIL CASES

Article 5218. [3232] Pay of jurors.
Pay during adJournment.-Under this article and art. 5169, where the court on

Monday adjourns jurors to the following Wednesday in that term, they are not entitled
to pay for Tuesday. Haber v. McClain (Civ. App.) 186 s. W. 871.·

TITLE 76

JUVENILES
Chap.

1. State juvenile training school.
2.. Girls' training school.

Chap.
3. State training school for negro boys.

CHAPTER ONE

THE STATE JUVENILE TRAINING SCHOOL

Art.
5221. Name of institution; board of trus

tees; tenure; qualifications; com

pensation; approval of accounts.

Art.
5228. Who to be confined; discharge of in

mates.

Article 5221. [2941] Name of institution; hoard of trustees; ten

ure; qualifications; compensation; approval of accounts.

Note.-Act March 22; 1915, makes an appropriation for remodeling the building
formerly used as a dormitory for negroes so that same may be used for dormitory and
housing purposes.

Effect of change Of name.-The change of the name of the "State Institution for
the Training of Juveniles" to the "State Juvenile Training School," made by Acts 33d
Leg. (1st Called Sess.) ch. 6, held not to warrant the discharge of a delinquent child. Ex:
parte Bartee, 76 Cr. R. 285, 174 S. W. 1051.

Art. 5228. [2948] Who to be confined; discharge of inmates.
Necessity of Indlctment.-Under this article as amended by Acts 33d Leg. ch. 112.

and 1st Called Sess. ch. 6, § 8, a child can be proceeded against as a delinquent without
the filing of an indictment against him. Ex parte Bartee, 76 Cr. R. 285, 174 S. W. 1051.

CHAPTER TWO

GIRLS' TRAINING SCHOOL

Article 5234i. Appropriation, not accessible until subscriptions from
counties. and cities, etc.; committee to secure funds, etc.

Note.-Act June 4, 1915, first called session, 34th Legislature, ch. 26, page 54, extends
the time for expenditure of the appropriation made by this section to Jan. 1, 1917.
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CHAPTER THREE

STATE TRAINING SCHOOL FOR NEGRO BOYS

Art.
5234%. School established; management

and control; rules and regula
tions.

Art.
5234%a. Transfer of inmates to new school.
5234lhb. Land and buildings to be provided

by board of prison commission
ers.

Article 5234%. School established; management and control; rules
and regulations.--There shall be established and maintained at the Fer

guson State Farm in Madison County, a school for the education and

training of delinquent negro boys, to be named and known as the State
Training School for Negro Boys, the government of which shall be vest

ed in the Board of Prison Commissioners, of this State. The said
Board of Prison Commissioners shall manage and control said institu
tion in accordance with the law, rules and regulations now governing
the State Training School for Boys, located in Coryell County, Texas,
so far as said law, rules and regulations are applicable, and practicable.
Said Board of Prison Commissioners shall have the same 'powers as are

now conferred upon the Board of Trustees of the State Juvenile Train
ing School and the State Training School for Boys, in the management
of the institution, known as the State Training School for Negro Boys.
[Act Sept. 25, 1917, ch. 7, § 1.]

Art. 5234%,a. Transfer of inmates to new schocl.e=All negro boys
that are now eonfined in the State Training School for Boys, located in

Coryell County, Texas shall as soon as this law be passed and take ef
fect and not later than January, 1, 1918, be transferred to the Ferguson
State Farm in Madison County, by the said Board of Prison Commis
sioners, and the Board of Trustees of the said State Juvenile Training
School for Boys, are hereby authorized and are required to deliver to
said Board of Prison Commissioners all negro boys now confined in said
institution, in order that they may be transferred to the Ferguson State
Farm. [Id., § 2.]

Art. 5234lJzb. Land and buildings to be provided by Board of Prison
Comrnissioners.-The Board of Prison Commissioners shall set apart
for the use of the State Training School for Negro Boys, all necessary
grounds, lands, equipments, buildings, etc., now under the supervision
of said Board of Prison Commissioners at the Ferguson State Farm,
which shall be used for the State Training School for Negro Boys, pro
vided that the unexpended balance of the public free school fund appor
tioned to' said Colored Juveniles at Gatesville in Coryell County, be
transferred for their credit to Madison County. [Id., § 4.]

Note.-Sec. 5 repeals all laws in conflict and repeals the appropriation of $50,000
made at the 1st called session of the 35th Legislature, page 93, for land. Sec. 6 makes
an appropriation of $25,000 to make transfer provided for by this act.
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TITLE 77

LABOR

Chap.
1. Bureau of labor statistics.
a. Hours of labor of females.
4. Hours of labor upon public works.
6. Workmen's compensation law.

Chap. .

6. Private employment agencies.
7. Payment of wages.
8. Emigrant agents.

CHAPTER ONE

BUREAU OF LABOR STATISTICS

Article 5243. Salary and compensation of commissioner and em

ployes.
Note.-Art. 7085b, post, fixes the salary of the "Commissioner of Labor" at $2,400.

and that of the inspectors in the bureau at $1,800.

CHAPTER THREE

HOURS OF LABOR OF FEMALES

Art.
5246a. Hours of labor in certain employ

ments; emergencies; stenogra
phers and pharmacists excepted.

5246b. Laundries.
5246bb. Cotton and woolen factories.

Art.
5246c.· Seats to be provided.
5246cc. Partial invalidity.
5246ccc. Repeal.
5246d. [Repealed.]

Article 5246a. Hours of labor in certain employments; emergen
cies; stenographers and pharmacists excepted.-No female shall be em

ployed in any factory, mine, mill, workshop, mechanical or mercantile
establishment, laundry, hotel, restaurant or rooming house, theater or

moving picture show, barber shop, telegraph, telephone or other office,
express or transportation company, or any State institution, or any
other establishment, institution or enterprise'where females are employ
ed, except as hereinafter provided, for more than nine hours in anyone
calendar day, nor more than fifty-four hours in anyone calendar week;
provided, however, that in case of extraordinary emergencies, such as

great public calamities, or where it becomes necessary for the protec
tion of human life or property, longer hours may be worked, but for
such time not less than double time shall be paid such female with the
consent of the said female; provided, this Act shall not apply to stenog
raphers and pharmacists. [Acts 1913, p. 421, § 1; Act March 15, 1915,
ch. 56, § 1.]

Took effect 90 days after Legislature adjourned on March 20, 1915.

Art. 5246b. Laundries.-No female shall be employed in any laundry
for more than fifty-four hours in one calendar week; the hours of such
employment to be so arranged as to permit the employment of such
female at any time so that she shall not work more than a maximum of
eleven hours during the twenty-four hours' period of one day; provided
that if such female is employed for more than nine hours in anyone
day she shall receive pay at the rate of double her regular pay for such
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time as she is employed for more than nine hours per day. [Acts 1913,
p. 421, § la; Act March 15, 1915, ch. 56, § la.]

Art. 5246bb. Cotton and woolen factories.-No female shall be em

ployed in any factory engaged in the manufacture of cotton, woolen or

worsted goods or articles of merchandise manufactured out of cotton

goods for more than ten hours in anyone calendar day, nor for more

than sixty hours in anyone calendar week.
Provided, that if such female is employed for more than nine hours

in anyone day she shall receive pay at the rate of double her regular
pay for such time as she may be employed for more than nine hours

per day. [Act March 15, 1915, ch. 56, § lb.]
Art. 5246c. Seats to be provided.-Every employer owning or op

erating any factory, mine, mill, workshop, mechanical or mercantile es

tablishment, laundry, hotel, restaurant or rooming house, theater or

moving picture show, barber shop, telegraph or telephone or other of
fice, express or transportation comp<;lny, the superintendent of any State
institution or any other establishment, institution or enterprise where
females are employed, as provided by Sections 1, la and Ib [Arts. 5246a,
5246b, 5246bb], shall provide and furnish suitable seats, to be used by
such employes when not engaged in the active duties of their employ
ment, and shall give notice to' all such female employes by posting in a

conspicuous place, on the premises of such employment in letters not
less than one inch in height, that all such female employes ,will be per
mitted to use such seats when not so engaged. [Acts 1913, p. 421, § 2;
Act March 15, 1915, ch. 56, § 2.]

Note.-Sec. 3 makes it a misdemeanor to violate the provisions of the act, and is
set forth in Vernon's Pen. Code 1916 as art. 1451Z.

Art. 5246cc. Partial invalidity.-If any section or provision of this
Act is for any reason held or declared to be unconstitutional it shall not
affect nor impair nor render invalid the rest of this Act, and changing
other sections to conform thereto. [Act March 15, 1915, ch. 56, § 4.]

Art. 5246ccc. Repeal.x-All laws or parts of laws in conflict here
with, and especially Senate Bill No. 30, entitled "An Act limiting the
hours of labor for females, etc., of the Acts of the Thirty-third Legisla
t.ure, approved April 16, 1913," are hereby repealed. [Id., § 5.]

Art. 5246d.
Repealed and carried into new act set forth above as Art. 5246a.

CHAPTER FOUR

HOURS OF LABOR UPON PUBLIC \VORKS
Art. Art.
5246e. Eight hour day.
5246f. Contracts deemed on basis of eight

hour 'day; laborers employed by
contractors; emergencies, etc.

Article 5246e. Eight hour day.
ConstltutlonaJlty.-Incidental abridging of freedom of contract by this act, held not to

invalidate it. Bradford v. State (Cr. App.) 180.S. W. 702. '

Const. art. 3, § 35, as to subject and title of acts held not contravened by this act,
because of the title not in terms mentioni�g contractors. ld.

'

Offenses.-See Pen. Code art. 1451c and notes.

Art. 5246f. Contracts deemed on basis of eight hour day; laborers
employed by contractors; emergencies, etc.

ValldltY·-This article held not void for uncertainty or indefiniteness, because of
the generality of the emergencies, made exceptions to the limiting of a day's labor on

public works to eight hours a day Bradford v. State (Cr. App.) 180 s. W. 702.
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CHAPTER FIVE

WORKMEN'S COMPENSATION LAW

Articles 5246h-5246zzzz.
Amended. See arts. 5246-1 to 5246-91, post.

Art.
5246-1. Actions for personal injuries or

resulting death; defenses ex

cluded.
6246-2. Inapplicable to certain classes of

employes.
5246-3. No right of action against sub

scribing employer; 'compensation
from Texas Employers' Insur
ance Association.

6246-4. Notice by employe of election to
assert common law liability; sub
sequent waiver; common law ac

tion preserved.
6246-5. Employes waiving common law

rights to recover compensation.
6246-6. Employes, etc., of nonsubscribing

employer may sue at common

law; may not participate in
benefits of association.

6246-7. Recovery of exemplary damages
in certain cases not excluded;
award not to be pleaded or in
troduced in evidence.

1i246-8. No compensation for incapacity
not extending beyond one week;
medical aid.

6246-9. Medical and hospital aid during
first two weeks; notice of in
jury; additional hospital serv

ices.
6246-10. Board may order- change of phy

sician or of treatment.
5246--11. Board may regulate medical and

hospital fees and charges; pay
ment.

5246-12. Attorney's fees subject to approv
al of board; amount of fees; ex

penses; payment; lien.
5246-13. Contract of attorneys with bene

ficiaries where case is carried
into courts; amount of fee; al
lowance by court.

6246-14. Compensation where death re
sults.

0246-15. Beneficiaries in case of death; ex

empt from execution;
.

mode of'
distribution; to whom paid;
how paid.

5246-16. Deduction from death benefit of
amount paid for incapacity.

5246-17. Where there are no beneficiaries
association shall pay expenses of
last sickness and funeral ex

penses.

PART I

Art.
5246-18. Compensation for total incapacity.
5246-19. Compensatton for partial incapac-

ity.
5246--20. What constitutes total incapacity;

burden of proof.
5246-21. Compensation for specified inju

ries.
5246-22. Refusal of employe to accept prof

fered employment suited to his
physical condition.

5246-23. Claims for hernia; surgical oper
ation; refusal of employe to sub
mit to; examination; compensa
tion in case of successful opera
tion, and in case of resulting
death.

5246-24. Compensation for subsequent in
jury.

5246-25. Change in compensation awarded
during incapacity; review.

5246-26. Demand for surgical operation by
employe or the association; ex

amination and report; refusal
to submit to operation.

5246-27. Contracts with physlcian to be in
writing and filed with board:
where not filed employe may
procure medical aid.

5246-28. Contributions from employes pro
hibited; effect of violation.

5246--29. Contracts to indemnify subscriber
void; Insurance similar to that
provided herein prohibited.

5246-30. Mode of .estimating weekly wage
of minors;. hazardous employ
ments.

5246-31. Guardian or next friend of minor
or incompetent; payments di
rect to minor.

5246-32. No waiver of rights.
5246-33. Lump sum for death or total per

manent incapacity.
5246-34. Increasing amount of weekly in

stallments.
5246-35. Causes of action for death sur

vive.
5246-36. Aliens entitled to compensation;

consular officers may represent
claimants; commutation.

5246-37. Failure of association to make
payments; forfeiture of right .to
do business.

5246--38. Injury to employe outside the
state.

Art. 5246-1 [5246h] Actions for personal injuries or resulting
death; defenses exc1uded.-In an action to recover damages for person
al injuries sustained by an employe in the course of his employment, or
for death resulting from personal injury so sustained, it shall not be a
defense:

1. That the employe was guilty of contributory negligence.
2. That the injury was caused by the negligence of a fellow employe.

SUPP.VERN.S.CIV.ST.TEx.-75 1185



Art. 5246-1 LABOR (Title 77

3. That the employe had assumed the risk of the injury incident to

his employment; but such employer may defend in such action on the

ground that the injury was
-

caused by the willful intention of the em

ploye to bring about the injury, or was so caused while the employe
was in a state of intoxication.

- _ -

4. Provided, however, that in all such actions against an employer
who is not a subscriber, as defined hereafter in this Act, it shall be nec

essary to a recovery for the plaintiff to prove negligence of such em

ployer or some agent or servant of such employer acting within the gen
eral scope of his employment. [Acts 1913, p. 429, pt. 1, § 1; Act March
28, 1917, ch. 103, pt. 1, § 1.]

-

Explanatory.-The title of the- act purports to amend chapter 179 of the general
laws of the State of Texas passed at the regular session of the 33rd Legislature, en

titled _ "An Act relating to employers' liability and providing for the compensation of
certain emplovss,' etc. The enacting part recites the same, except that it does not state
the session -of the Legislature at which the former act was passed. Became a law
March 28, 1917.

I. DUTIES AND LIABILITIES OF MASTER IN GENERAL

__
3. Relation of parties.-P'laintiff's evidence that he was employed by defendant, cor

roborated by evidence of. another witness and his brother, held sufficient to establish the
relation of master and servant. Peden Iron & Steel Co. v. Jaimes (Clv. App.) 162 s.
W.965.

-

A charitable hospital which administers to the sick of all nations and creeds, ac

cepting pay if the patients are able to pay, but otherwise rendering the service gratui
tously, is liable for damages to an employe for personal injuries sustained through its
negligence, and its property is not exempt from execution to enforce the- payment of

such demand. Hotel Dieu v. Armendariz (Civ. App.) 167 S. W. 181.
-

In action by workman sent by employer to repair defendants' boiler, evidence held
to support jury's finding that plaintiff remained subject to direction and control of em

ployer. Fink v. Brown (Civ. App.) 183 s. W. 46.
Servant sent by master to work for third person is, for time being, servant oi him

who exercises direction and control. Id.

4. -- Independent contractors.-The test of whether one is an independent
contractor or merely a servant or agent of the general contractors is not whether they
actually exercIsed control over the manner in - which, or the means by which, the work
was to be done, but whether they had the right to do so. Corrigan, Lee & Halpin v.

,Heubler
-

(Civ. App.) 167 S. W. 159.
.

8. Cause of InJury.-Evidence held to sustain a finding -that servant unloading a
. car was injured by timbers from car falling upon him. Santa: Fe Tie & Lumber Pre
serving po. v. Burns (Civ, App.) 192 S. W. 348.

In servant's action for injuries from blow from pulley detached by tightening of
belt around line shaft, alleged to have been due to negligent use of wedge to tighten
pulley on line shaft, evidence held to show the wedge caused belt to wind on line shaft,
and that it would not have so caught but for wedge. Rhome Milling Co. v. Glasgow
(Civ. App.) 194 S. W. 686.

In servant's action for injuries from blow from pulley detached by tightening of
belt around line shaft, alleged to have been due to negligent use of wedge to tighten
pulley on line shaft, evidence held to show defendant's negligence was proximate cause

of plaintiff's injury. Id.
Evidence, in an emplovg's action for injuries while using a pinch bar to remove

fiooring, held to show that plaintiff's fall was due to the giving way of a piece of timber
on which he stood, and not to any defect in the pinch bar. Hattaway v. Planters'
Cotton Oil Co. (Civ, App.) 194 S. W. 11:).9.

9. Accidental or Improbable Injury-Duty to anticipate consequences.-A master who
required his servant to labor in a manhole filled with combustible gas is liable for in

juries from an explosion from a spark emitted from the concrete walls of the manhole
when struck with a metal bucket, though the precise injury could not have been fore
seen. Ebersole v, Sapp (Civ. App.) 160 S. W. 1137.

An injury to an emploYe _ engaged in removing and loading on cars ralls of a railroad
track, by being struck by a rail, held such as should have been anticipated by the
employer. Waterman Lumber Co. v. Shaw (Civ. App.) 165 S. W. 127.

Where plaintiff, while seated by an open hatch, lost consciousness and fell into the
hold, defendant was not negligent in failing to anticipate such happening. Gulf Refining
Co. v. Simms «sv, App.) 168 s. W. 379.

An employe injured by explosion held not entitled to recover because the accident
was not one which the vice principal could have contemplated. Sherrill v. American
Well & Prospecting Co. (Civ. App.) 176 S. W. 658.

Facts tending to show negligence on the part of the master in creating conditions
alleged to have caused the injuries are not negatived by .the fact that an explosion of
fireworks in process of manufacture was unusual or extraordinary. Texas Fireworks
Co. V. Gunn (eIV. App.) 189 S. W. 528.
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Whether employ� of lumber company snaking logs with mules was negligent in

taking short cut: from prepared path did not. depend on whether he could or would have
reasonably foreseen injury to plaintiff, but on whether he should have anticipated that
some injury might occur. Kirby Lumber Co. v. Bratcher (Civ. App.) 191 s. W. 700.

Where an employe is engaged in a dangerous service, it is the master's duty to use

all reasonable and necessary means to protect him against any danger which might
reasonably be expected to arise from extraneous causes, and the greater the peril the

greater the degree of care exacted. Rule Cotton Oil Co. v. Russell (Civ. App.) 191 S.
W.802.

11. Contracts limiting or releasing lIablllty.-Where an injured lineman was in

capable of knowing and appreciating the effect of the release, he was not competent to
authorize his brother to execute it for him. Gulf States Telephone Co. v. Evetts (Civ,
App.) 188 s. W. 289.

II. APPLIANCES AND PLACES FOR WORK

12. Nature of master's duty and liability and care required In general.-It is the duty
of the master to use ordinary care to provide a safe place for work and safe appliances.
Sherman' Oil Mill v. Neff (Civ. App.) 159 S. W. 137; American Machinery Co. v. Haley
(Civ. App.) 165 s. W. 83; Thurber Brick Co. v. Matthews (Civ. App.) 180 S. W. 1189;
San Antonio Brewing Ass'n v. Sievert (Civ. App.) 182 S. W. 389; Turner v. McKinney
(Civ. App.) 182 S. W. 431.

In using a dangerous agency, such as dynamite, a master is bound in the exercise of
reasonable care to use greater watchfulness and caution in proportion to the danger.
Fred A. Jones Co. v. Drake (Civ. App.) 159 S. W. 441.

It is the duty of an employer, not only to use ordinary care to furnish a reasonably
safe place for his employ� in which to work, but to use reasonable care to maintain
the place of work in such condition. Texas Power & Light Co. v. Bird (Civ. App.) 165
S. W. 8.

.

The right of an employer to conduct his own business in his own way Is limited
by his duty to exercise reasonable care to furnish reasonably safe appliances and place
in which to work. Texas Power & Light Co. v. Burger (Civ. App.) 166 S. W. 680.

Failure of a master to furnish a servant a reasonably safe place to work rendered
the master liable for injury proximately caused thereby. Houston Lighting & Power
oo., 1905, v. Conley (Civ. App.) 171 S. W. 561.

The ordinary care which a master must exercise to provide his servant with a safe
place to work is that degree of care which a person of ordinary prudence would exercise
in the same circumstances. Consumers' Lignite Co. v. Grant (Clv. App.) 181 S. W. 202.

There is no negligence in the fact that the master employed explosives in the manu

facture of fireworks, but he is not thereby discharged from using reasonable care which
demands increased watchfulness because of the dangerous nature of the instrumentality
employed. Texas Fireworks Co. v. Gunn (Civ. App.) 189 S. W. 528.

13. Delegation of duty.-Where a master causes a. scaffold to be built under. his
direction, he must exercise ordinary care to see that it is reasonably safe, but he need
not supervise the building, where it is erected by the servants without any directions,
though he is bound to use ordinary care to furnish suitable material when he directs
what material shall be used. Cooper & Jones v. Hall (Civ. App.) 168 S. W. 465.

The employer's duty to stack sacks of meal, so as to render· it safe to work about
them, is nondelegable, and he is liable for negligent stacking, by which an ernployg is
injured. Memphis Cotton Oil Co. v. Gardner (Civ. App.] 171 s. W. 1082..

It is the nondelegable duty of the master to exercise ordinary care to provide the
servant with a reasonably safe working place. Houston Car Wheel & Machine Co. v .

. Murray (Clv. App.) 181 S. W. 241.

15. Custom and usag.e.-The fact that defendant and other employers had habitually
used a certain kind of appliance does not of itself show that they were not negligent in
doing so; the question being whether defendant exercised ordinary care in using that
.particular appliance. French v. Southwestern Telegraph & Telephone Co. (Civ. App.)
162 S. W. 406.

16. Appliances or places owned, controlled or provided by third persons.-Where a.

master hired a team from a third party and placed a servant in charge as driver, it was

the master's duty to exercise ordinary care to furnish a reasonably safe doubletree, IU!

though it were his own property. Stone & Webster Engineering Corporation v. Goodman
(Civ. App.) 167 S. W. 10.

That a railroad station regularly used. by an express. company in its business was
owned by the railroad does not relieve the express company from its duty to keep the
station reasonably safe for its emplOYes to work in. Wells Fargo & Co. Express v. Wil
son (Civ. App.) 175 8'. W. 495.

17. Defects in tools, appliances and places for work In general.-Where a master
furnished a servant wrenches free of defects and reasonably safe for use, and the servant,
instead of using one of them, chose and used a defective wrench, the'master discharged
his duty. Pruitt v. Frost-Johnson Lumber Co. of Texas (Civ. App.) 161 S. W. 421.

A master is not required to furnish the newest or safest appliances. French v, South
western Telegraph & Telephone Co. (Civ. App.) 162 S. W. 406.

Evidence held to show employer's failure to furnish a reasonably safe place to work.
Memphis Cotton Oil Co. v. Gardner (Civ. App.) 171 S. W. 1082.

In an action for injuries to an express company employe, evidence held to warrant
finding of negligence which rendered the place of work. unsafe. Wells Fargo & Co. Ex-
press v. Wilson (Civ. App.) '176 S.. W. 495.

.
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Verdict finding that a furnace in which a servant worked was dangerous held sus

tained. Consolidated Kansas City Smelting & Refining Co. v. Dill (Civ. App.) 188 S. W.
439.

In action for personal injury to stationary engine fireman who slipped in a puddle or
oil and fell against the driving rod of an engine, evidence held to sustain a finding that
defendant was negligent in allowing the puddle to be and remain upon the .floor. Eureka.
Ice Co. v. Buckloo (Civ. App.) 188 S. W. 510.

In servant's action for injury from slipping in a puddle of oil and falling against driv
ing rod of an engine, preponderance of evidence held not against the finding that building
near the engine was not properly and sufficiently lighted. Id.

If master was negligent in failing to replace stays on a car of lumber before directing
servant to unload car, it failed to use ordinary care required to provide a safe place for

'performance of the work. Santa Fe Tie & Lumber Preserving Co. v. Burns (Civ. App.)
192 S. W. 348.

18. Temporary appliances, structures or dangers, and places or operations inherently
dangerous.-No matter how temporary an employment is, it is the duty of the master to
furnish his servant with a safe place to work. Eldridge v. Citizens' Ry, Co. (Civ. App.]
169 S. W. 375.

.

The rule requiring a master to furnish a safe place, does not apply to cases where
the work is constantly changing, requiring renewal of precautions to prevent danger.
Horton & Horton v. Hartley (Civ. App.) 170 S. W. 1046.

.

Mere temporary dangers created by fellow employes, due to no fault of plan or

construction, are not within the rule imposing on an employer the duty to provide a

safe place to work. Memphis Cotton Oil Co. v. Gardner (Civ. App.) 171 S. W. 1082.
Where a working place is made unsafe by the material therein or the construction

thereof, an employer who negligently permits it to remain so is liable for injuries to an

emplOYe. Id.
The master's absolute obligation to see that due care is used to provide safe appli

ances' for his servants is not extended to all the passing risks arising from short-lived
causes. Thurber Brick Co. v. Matthews (Civ, App.) 180 S. W. 1189.

The master is not Iiable. for failure to provide a safe place to work when such failure
results from a risk of operation, but that liability attaches only on failure properly to
construct or provide a safe place to work. San Antonio Brewing Ass'n v. Sievert (Civ,
App.) 182 S. W. 389.

�
While the master is not liable for failure to provide a reasonably safe place for his

servants to work where the very progress of the work renders it impossible to supply a

safe place, he must exercise ordinary care, since the servant working in such a place
does not assume the risk of the master's negligence. Id.

Rule requiring master to exercise ordinary care to furnish servant with a reasonably
safe place to work held not to apply to car inspector whose work required him to go on

cars in unsafe and dangerous condition to discover and remedy such defects. Magnolia
Petroleum Co. v. Ray (Civ. App.) 187 S. W. 1085.

19. Defective or dangerous machinery.-Where plaintiff's husband was killed in the
course of his duties on a merry-go-round, negligence of employer held not to be predicated
upon its failure to equip with a spring a switch constantly operated by deceased.
Hutcherson v. Amarillo St. Ry. Co. (Civ. App.) 176 S. W. 856.

Where plaintiff's husband was killed while in the scope of his employment on de
fendant's merry-go-round, negligence held not to be predicated upon failure of the em

ployer to furnish certain lock nuts, etc., to steady the machine. Id.
Evidence held not sufficient to show actionable negligence in the construction of' the

finger board of the derrick, or that the construction was the proximate cause of the acci
dent. Hodges v. Swastika Oil Co. (Civ. App.) 185 S. W. 369 .

. In action for injury to foreman of construction company from fall of hotstlngi
elevator, evidence held to support finding of defendant's negligence. Burrell Engineering
& Construction Co. v. Grisier (Civ. App.) 189 S. W. 102.

20. Bulldings.-Employer of servant, injured when he passed through hole in fioor,
held not liable for resultant fall and injuries. King v. Dawson (Civ. App.) 192 S. W. 271.

22. Scaffolds, ladders and supports.-In an action by a carpenter injured by the fall
of a scaffold upon which he was working, evidence held sufficient to sustain a finding
that defendants failed to furrrlsh proper material for the scaffold. Cooper & Jones v.

Hall (Ctv. App.) 168 S. W. 465.

22Y2' Elevators.-Evidence in an action for the death of a servant killed by a piece
of iron, falling in an elevator shaft at the bottom of which he was working,' where there
was not evidence as to how or why it fell, held sufficient to sustain a verdict for plain
tiff, within the rule res ipsa loquitur. Selden-Breck Const. Co. v. Kelley (Civ. App.)
168 S. W. 985:

In an action for death from falling down an elevator shaft, evidence held insuffi
cient to show that the accident was caused by any negligence of defendant.. Bock v.

Fellman Dry Goods Co. (Civ. ApP.) 173 S. W. 582.
In an action for death of a servant found with his skull crushed on the master's

descending elevator, which he had been repairing, evidence held insufficient to establish
negligence of the master as the producing cause of the death. Canode v. Sewell (Civ,
App.) 182 8'. W. 421.

23. Mines and other excavations.-In an action for injuries to ail emplOYe by the
fall of the cage in a mine, evidence held to support a finding that the engine controlling
the cage was defective, and that the employer was negligent in permitting it to so re

main. Texas & Pacific Coal Co. v, Choate (Civ. App.) 159 S•. W. 1058.
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In an action for death of a foreman of a sewer gang by being caught in a cave-in
while he was endeavoring to brace the sides of the trench, evidence held insufficient
to establish actionable negligence. Horton & Horton v. Hartley (Clv, App.) 170 s. W.
10146.

Coal miner, injured by a falling roof while shoveling loose coal into a car, at which
he had been engaged all day, a work which did not progressively change his environment,
could hold the mining company for its failure to furnish a safe place to work. Consumers'
Lignite Co. v. Grant (Civ. App.) 181 S. W. 202.

In a coal miner's action for injuries, evidence held .sufflcient to show that the roof

of his room might have been made safe by ordinary care. Id.
A coal mining company is not an insurer of the safety of its emplovas, and need

not render the roofs of rooms absolutely safe for the protection of those working there
in. Id.

23V2' Explosives.-;Evidence held sufficient to show the negligence of the master in
permitting dynamite to be carried around already capped and primed and in an open
box was the proximate cause of an accident. Fred A. Jones Co. v. Drake (C'iv. App.)
159. S. W. 441. •

Evidence, in a servant's action for injury from an explosion in the m.aster's cement
plant, held to support a finding of negligence in failing to furnish a safe place to work.
Southwestern Portland Cement Co. v. Moreno (Civ. App.) 181 S. W. 221.

26. Covering or guarding dangerous machinery or places.-Where defendant lumber
company maintained a platform some 18 feet high, and plaintiff was knocked from the
platform and injured while at work thereon, defendant was negligent in failing to provide
the platform with a guard rail. Kirby Lumber Co. v. Hamilton (Civ. App.) 171 S. W. 546.

28. Inspection and test.-Where a master required his servants to work in manholes,
the fact that they were filled with combustible gas, the source of which the master did
not know, will not free him from liability for injuries from an explosion, it being his
duty to inspect. Ebersole v. Bapp (Civ. App.) 160 s. W. 1137.

29. Knowledge by master of defect 01" dan ger.-An employer using dynamite in
loosening stone on which an employe is working is chargeable with knowledge that loose
stone may fall on the employe, and is liable for failing to remove it. Paul Stone Co. v.

Saucedo (Civ. App.) 171 S. W. 1038.
An employer is not liable for a mere temporary unsafe condttion of place of work

of which he has no notice or of which exercise of ordinary diligence would not inform him.
Memphis Cotton Oil Co. v. Gardner (Civ. App.) 171 S. W. 1082.

31. Improper or unusual use 01" test�-·If a door had fallen on a servant while
being put to its normal use, or had fallen of its own weight and injured the servant, the
latter would have had a cause of action against his employer, but not when it fell from
a use for which it was not intended. King v. Dawson (Civ, App.) 192 S. W. 271.

32. Proximate cause of injury.-Where the evidence in an action for personal in
juries was sufficient to show that the cause of the accident was an explosion due to a

defect in a steam pipe, the plaintiff need not show the precise character of the defect
to be entitled to recover. Yellow Pine Paper Mill Co. v. Lyons (Civ. App.) 159 S. W.
909.

Evidence held to warrant a finding that the explosion which injured plaintiff was

caused by the striking of a metal bucket on the concrete walls or the bottom of the
ma.nhole in which he was required to work. Ebersole v. Sapp. (Civ, App.) 160 S. W. 1137.

In an action for injuries to a servant while bunching logs with defective tongs, the
movement of a pole by which he was struck as the log was moved, and not the defects
in the tongs, held the proximate cause of the accident. Jones v. Walker County Lumber
Go. (Civ. App.) 162 S. W. 420.

Where plaintiff, while at work on a barge, seated himself during the noon hour by
an open hatch, and losing consciousness fell into the hold, defendant's negligence in 'per
mitting the hatch to remain open or in failing to erect a barrier around it held not the
proximate cause of the injury. Gulf Refining Co. v. Simms (Civ. App.) 168 s. W. 379.

Where a master furnished defective lumber for a building of a scaffold, it cannot
escape liability for injuries to a servant upon the fall of the scaffold because the use.
of the scaffold had weakened it, unless the weakened condition of the scaffold was due
solely to use. Cooper & Jones v. Hall (Civ. App.) 168 S. W. 465.

Negligence of the master in permitting existence of a set screw which 'caught in
the servant's clothing held the proximate cause of the injury. Planters' Oil Co. v.
Keebler (Civ. App.) 170 S. W. 120.

Where an employe of a lumber company was i:q.jured by being knocked from a high
platform not equipped with a guard rail, defendant's negligence in failing to provide such
rail was the proximate cause of plaintiff's injury. Kirby Lumber Co. v. Hamilton (Civ.
App.) 171 s. W. 546.

A master is not liable for injuries caused by a defective appliance, where the defect
was caused solely by the act of the employe or others. Southwestern Telegraph & Tele
phone Co. v. Sanders (Sup.) 173 S. W. 865, affirming judgment (Civ. App.) 138 S. W.
1181.

Negligence in failing to repair a leaky gutter held the proximate cause of the in
jury to a servant who slipped on ice formed thereby during a sudden cold snap. Wells
Fargo & Co. Express v: Wilson (Civ. App.) 175 S. W. 495.

In an action by a widow for death of her husband, killed on a merry-go-round in
the course of his employment, evidence held insufficient to show that the failure of the
employer to supply a certain safety device was the proximate cause of the accident.
Hutcherson v. Amarillo St. Ry. Co. (Civ. App.) 176 S. W. 856.

Evide�ce in servant's action fot injury from falling from ladder on side of oil derrick,
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held to sustain jury's finding that defendant's negligence in affixing a step to the ladder
and in allowing it to remain loose and unsafe, was the proximate cause of plaintiff's in
jury. J. M. Guffey,Petroleum Co. v. Dinwiddie (Civ. App.) 182 S. W. 444.

In a carpenter's action for injuries while operating a mechanical saw, evidence held
insufficient to prove that the rough table top caused or contributed to cause the injury.
Worden v. Kroeger '(Ctv. App.) 184 S. W. 583.

III. METHODS OF WORK, RULES AND ORDERS

33. Methods of work and duty to protect servant In general.-In an action for in
juries to an employe struck by steel rods thrown from a car, it was immaterial whether
the superintendent gave the order to change the manner of unloading the steel rods.
where he was negligent because remaining silent when he saw men preparing to throw
steel rods on the side where he had ordered the employe to go. Lisle-Dunning Const. Co.
v. McCall (Civ. App.) 167 S. W. 810.

In an action for injuries to an employe struck by a rod of steel thrown from a car,
evidence held to snow negligence of the employer's superintendent. rd.

'

Evidence held not to show master's negligence as to method of work. Medlin Mill

ing Co. v. Mims (Civ. App.) 173 S. W. 968.
Evidence in servant's action for injury from blowing of newly installed whistle,

frightening mules, which started and threw him from wagon, held to sustain findings of
master's negligence, proximately causing injury. Pierce-Fordyce Oil Ass'n v. Farrow
(Civ. App.) 173 S. W. 1007.

In a servant's action evidence held to warrant a finding that the engineer, who
started the machine which caused the injury, was negligent. Texas & Pacific Coal Co.
v. Gibson (Civ. App.) 180 S. W. 1134.

Evidence held to sustain finding of negligence of the foreman in manufacture of fire
works: Texas Fireworks Co. v. Gunn (Civ. App.) 189 S. W. 528.

Where plaintiff was employed to unload freight cars, it was the employer's duty to
use all reasonable precautions to keep other cars from rolling down a grade siding and
colliding with the car in which plaintiff worked. Rule Cotton Oil Co. v. Russell (Civ,
App.) 191 S. W. 802.

In an action for injury to emplOYe resulting from employer's negligence in not setting
brakes on freight ,cars and coupling them together, evidence held sufficient to sustain a

verdict for plaintiff. Id.
In servant's action for injuries from blow from pulley detached by tightening of belt

around line shaft, alleged to have been due to negligent use of wedge to tighten pulley
on line shaft, evidence held to show defendant's negligence. Rhome Milling Co. v. Glas-
gow (Civ. App.) 194 S. W. 686.

'

In an employe's action for injuries by the fall of a stack of kegs which he was han-,
dling, evidence held insufficient to show negligence of the employer in stacking the kegs.
San Antonio Brewing Ass'n v. Sievert (Civ. App.) 194 S. W. 989.

33!12' Customary methods.-Whether a master has provided a safe plan of work
cannot be conclusively determined by proof that other persons engaged in the same busi
ness have adopted the same method. Gordon Jones Const, Co. v. Lopez (Civ. App.) 172
S. W. 987.

Evidence that no person had ever adopted a different method of demolishing a wall
than that used by defendant when plaintiff was injured held not to show that defendant
used ordinary care to adopt a safe method. Id.

35. Knowledge of danger.-Where the employer's vice president and the general
foreman frequently passed through a room when stacking sacks of meal was being negli
gently done, the employer was chargeable with notice of the danger. Memphis Cotton
Oil Co. v. Gardner (Civ. App.) 171 S. W. 1082.

36. Rules--Reasonableness and sufficiency.-A master is not bound to adopt the
best possible method, of doing his work, but, where a formal rule or plan is necessary
at all, need only exercise due care to adopt and promulgate reasonably safe rules for
doing work. Medlin Milling Co. v. Mims (Civ. App.) 173 S. W. 968.

IV. WARNING AND INSTRUCTING SERVANTS,

39. Duty to warn and Instruct In general.-Where the building 'was reasonably safe
for foundry purposes, the master is not bound to warn plaintiff, who was wiring it in his
own way, of the moving of a crane, when plaintiff clutched the track on which ran the
crane, when his ladder was shaken, receiving injuries. Houston Car Wheel & Machine,
Co. v. Murray (Civ. App.) 181 S. W. 241.

40. Delegation of duty.-The duty to warn and instruct the servant cannot be dele
gated by the master. Hotel Dieu v. Armendariz (Civ, App.) 167 S. W. 181.

41. Inexperienced or youthful employe.-It is the primary obligation of an employer
to instruct a minor employe as to the dangers of the employment; but, if the minor
has when employed or subsequently acquires knowledge and appreciation of the danger,
the employer is relieved of liability for his failure to instruct. Reliable Steam Laundry v.
Schuster (Civ. App.) 159 S. W. 447.

It is the master's. duty to warn a minor servant of the danger in approaching
machinery about which he had not been in the line of his employment. Lawson v. Hamil
ton Compress Co. (Civ. App.) 162 S. W. 1023.

When an inexperienced servant is required to perform a duty with machinery to which
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he is not. accustomed, i� is the duty of the master to warn him of the dangers. Eldridge
v. Citizens' Ry, Co. (Civ. App.) 169 S. W. 375.

Where the servant is inexperienced and ignorant of the dangers of the service, it ie
the duty of the master to warn him.. Pecos & N. T. Ry. Co. v. Collins (Civ. App.) 173
s. W. 250.

A minor who for tWQ years had been employed about a merry-go-round, when or

dered to close the doors after the lights were out, held not entitled to be warned not to
stumble upon stobs driven into ground between doors. Dallas Fair Park Amusement
A.ss'n v. Barrentine (Civ. App.) 187 s. W. 710.

42. Dangers known to employe.-If .a minor knows and appreciates the dangers of
his employment, the law does not require the master to warn him in relation thereto.
pallas Fair Park Amusement Ass'n v. Barrentine (Civ. App.) 187 S. W. 710.

45. Sufficiency and effect of warnings or instructlons.-Where defendant· employed a

boy under 14 to act as a clean up boy in a woodworking factory, defendant owed a non

delegable duty to warn him of the dangers of the machinery, which was not performed by
mere statements of two other youthful employes, that the ripsaw by which plaintiff was

injured was dangerous, and would hurt him if he fooled with it. Stirling v. Bettis Mfg.
Co. (Civ. App.) 159 s. W. 915.

The duty of a master to instruct a minor of the dangers of the task assigned him,
assisting in the operation of a gin, comprehends more than the incidental warning to the
minor by a customer of the master that it was dangerous to place his hands in the gin
atand. Cook v. Urban (Civ, App.) 167 S. W. 251.

Where a master owes a servant a nondelegable duty to warn him of a danger, the
warning must be reasonably adequate under the circumstances. Houston Car Wheel &
Machine Co. v. Murray (Civ. App.) 181 S. W. 241.

46. Proximate cause of injury.-If a minor servant understands the risk and. ap
preciates the .dariger, the master's failure to warn is not the proximate cause of his
injury. Dallas Fair Park Amusement Ass'n v. Barrentine (Civ. App.) 187 S. W. 710.

� NUMBER AND COMPETENCY OF FELLOW EMPLOY�S

47. Number required for work.-In an action for injuries to an employe While as

sisting in setting an electric light pole, evidence held to support a finding Of actionable
negligence for the failure of the employer to furnish reasonably safe appl1ances and a

sufficient number of competent employes to do the work. Texas Power & Light Co. V.
Burger (Civ. App.) 166 s. W. 680.

,

In an action for the death of a servant, killed while driving a team which was

pulling wire off a reel half a mile away, to string it as feed wire for an electric car,
caused by the clevis breaking and doubletree flying back striking him, held that it was

the primary duty of the master to distribute a sufficient number of mien along the line
'to transmit signals. Stone & Webster Engineering Corporation v. Goodman (Civ. App.)
167 S. W. 10.

Evidence in a servant's action for injuries caused by lifting, under his foreman's
orders, a crank pin too heavy tj be lifted, held sufficient to show knowledge of the em

ployer that two men could not lift the pin, and therefore to show lack of ordinary care

in ordering two men to lift it. Galveston, H. & S. A. Ry. Co. v. Brown (Civ. App•. ) 181
S. W. 238.

48. Competency.-A master owes to a servant the duty of exercising ordinary care

to employ reasonably competent fellow servants, and for taihrre to perform such duty,
whereby a servant, without fault on his part, is injured by the negligence of an incom
petent fellow servant, is liable. Lutcher & Moore Lumber Co. v. Smith (Civ. App.) 178
S. W. 656.

In' a servant's action, evidence held to warrant recovery on the ground that the
master was negligent in employing and retaining in employment an incompetent engi
neer whose negligence caused the injury. Texas & Pacific Coal Co. v. Gibson (Civ. App.)
180 S. W. 1134.

VI. NEGLIGENCE OF FELLOW SERVANTS

51. Negligence as ground of liability In general.-A servant injured as an immediate
result of the negligence of a fellow servant cannot recover. Medlin Milling Co. v. Mims
(Civ. App.) 173 s. W. 968.

, Injuries to lit servant 'caused by a barrel falling from a stack carelessly piled by fel
low servants held the result of negligence of the fellow servants, in the absence of a

showing that the master knew, or by the utmost diligence could have known, of the
danger. San ,Antonio Brewing Ass'n v. Sievert (Civ. App.) 182 S. W. 389.

If any injury to emplOYe was caused alone by negligence of fellow servant, employe
could not recover. Armour & Co. v. Morgan (Sup.) 194 s. W. 942.

In an action by a machinist for personal injurtes, plaintiff held not entitled to recover,
proximate cause of injury being starting of elevator by plaintiff's helper, a fellow servant.
Sauer v. Palmer Press Brick Works (Civ. App.) 194 s. W. 988.

52. Nature of common service in general.-A clerk whose duty it was to check the
,freight and direct its placement in the warehouse and to direct the manner in which the
trucks should be unloaded, but who had no power to employ or discharge workmen, was
a fellow servant of a freight handler injured while unloading a truck. St. Louis & S. F.
R. Co. v. Cox (Civ. App.) 159 S. W. 1042. -

EmplOYe of smelting company, engaged in sweeping off car track, and motorman' in
charge of ore cars. charged with· no duties making him a. vice principal. held. fellow

1191



Art. 5246-1 LABOR (Title 77

servants. Consolidated Kansas City Smelting & Refining Co. v. Lopez (Civ. App.) 166
S. W. 498.

53. Nature of act of fellow servant and performance of duties of master.-A servant
who selected a location for a spool of wire which was to be unwound represented his
master, who is liable for the servant's negligence in such act. Houston Lighting &
Power Co., 1905, v. Conley (Civ. App.) 171 S. W. 561.

Evidence, in an action for injuries to a servant, held to support a finding that an

other servant was guilty of negligence in performing a nondelegable duty of the mas

ter. ld..
An employe injured by an explosion while men, acting with the permission of a.

coemploye, were preparing to explode powder not in furtherance of their work, held not
entitled to recover from the employer. Sherrill v. American Well & Prospecting Co. (Civ.
App.) 176 S. W. 658.

Employer held not liable for negligence -of employe in permitting plank to fall, as he
was not exercising any power or function of a vice principal if he had any such powers.
Waterman Lumber & Supply Co. v. King (Civ. App.) 178 S. W. 790.

A master, furnishing a reasonably safe place to work and reasonably safe appliances,
cannot be held liable to a servant whose fellow servant has negligently rendered the place
or the appliances unsafe, without the master's fault or knowledge. Thurber Brick Co.
v. Matthews (Civ. App.) 180 S. W. 1189 ..

Where an appliance is reasonably safe' and its operation necessarily rests upon- the
care and intelligence of the fellow servants of the person injured, the master will not be
held liable for an injury from the manner in which the appliance is operated by a fellow
servant. ld.

A master who delegates the performance of his duty to provide a servant with a.

safe place to work, so that another servant is injured as a result of negligence in the.
performance of that duty, cannot at common law invoke the fellow-servant rule to escape
liability. ld.

The duty resting upon a coal mining company to furnish a miner a reasonably safe
place to work was nondelegable, and the negligence of a fellow servant, whose duty
it was to timber the roof for the miner's protection, was the company's negligence.
Consumers' Lignite Co. v. Grant (Civ. App.) 181 S. W. 202.

Although the master's duty to furnish a safe place to work is nondelegable, he Ia
not liable to an injured servant when the place of work is made temporarily dangerous
by the act of a fellow servant. San Antonio Brewing' Ass'n v. Sievert (Civ. App.) 182
S. W. 389.

54. Vice principals.-That an employa had the power to hire and discharge em

ployes, essential to make him a vice principal, may be. inferred from evidence that he
repeatedly exercised. such authority with the knowledge and acquiescence of the em

ployer or his representative. Kirby Lumber Co. v. Williams (Civ. App.) 159 S. W. 309.
One to be a "vice principal" must possess authority not only to superintend, control,

and command employes, but also to hire and discharge them. ld.
Evidence held to support a finding that an employe guilty of negligence causing in

jury to a coemploye was a' vice prtncipal of the coemploye so as to make the employer
liable. ld. •

To make a servant a vice principal, it is only necessary that he have authority to
direct and supervise the work and to hire and discharge subordinate servants engaged in
the work. Modern Order of Prretorians v. Nelson (Civ. App.) 162 S. W. 17.

One who had authorltv to direct and supervise the work of all employes in an office
building, as well as the elevators, and to hire and discharge such employes, was a vice
principal as to an elevator operator. ld.

A foreman in a factory, who had sole charge of the plant and entire management in
absence of the general manager, with power to employ and discharge servants, was the
"vice principal" of his employer, who was therefore liable for his negligent or wrongful
acts causing the death of an employe. Coca-Cola Co. v. Wi.lliams (Civ. App.) 164 S. W.
1032.

Where a foreman had been superseded by a superintendent who was a member of
the employer firm, the negligence of the superintendent causing injury to the foreman
was the negligence of the employer, for which the foreman could recover. Lisle-Dun
ning Const. Co, v. McCall (Civ. App.) 167 S. W. 810.

One who had no power to either employ or dismiss plaintiff, but who was a kind of
general foreman, whom plaintiff generally obeyed, was not a "vice principal." Medlin
Milling Co. v. Mims (Civ. App.) 173 S. W. 968. .'

A servant may serve in the dual capacity of vice principal and fellow servant. Thur-
ber Brick Co. v. Matthews (Civ. App.) 180 S. W. 1189.

.

At common law a master cannot invoke the fellow-servant rule to escape liability for
negligence of his servant, who occupies the relation of a vice principal toward an injured
servant. ld.

Where foreman of a foundry could not hire or discharge plaintiff, who was directed
by his own superior to do wiring in the foundry where wanted by the foundry foreman,
such foreman was only a fellow servant. Houston Car Wheel & Machine Co. v. Murray
(Civ. App.) 181 S. W. 241.

.

In a servant's action for injury, wherein defendant claimed that at the time of his
injury he was a vice principal, verdict for plaintiff held against the weight of the evi
dence. Winnsboro Cotton Oil Co. v. Carson (Civ. App.) 185 S. W. 1002.

A servant who in addition to his authority to direct and supervise the work of those
under him has authority to hire and discharge such subordinate servants becomes a "vice
principal." ld.

55. -- Nature of act or cmlsslon, and performance of duties 'of masterv=-Neg
ligence of a. vice princlpal in giving orders to a servant to do an act in a negligent man-
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ner was negligence of the employer. Modern Order of Prretorians v. Nelson (Clv. App.)
162 S. W. 17.

That the employer's manager was working as a common laborer in erecting a tele
phone pole at the time the pole fell and injured an employe likewise working under his
direction did not preclude him from being a vice principal as to the injured employe.
Southwestern Telegraph & Telephone Co. v. Coffey (Civ. App.) 163 S. W. 112.

Where plaintiff and his coemployee worked under the direct orders of the foreman,
and the coemployes did what the foreman directed them to do, an injury sustained bY
plaintiff in consequence thereof was caused by an act of the employer who could not

•

escape liability on the ground that the negligence was that of a fellow servant. Texas
Power & Light Co. v. Burger (Civ. App.) 166 S. W. 680.

One directed by defendant's superintendent to hurry certain laborers that they might
be moved from one point to another held not thereby made a vice principal, with au-'
thority to permit the women of the party to ride in defendant's wagon after the super
intendent had ordered them-not to do so. Aguinaga v. Medina Valley Irr. Co. (Civ. App.)
168 S. W. 78.

Foreman's direction to employes to hurry held not to render employer liable, where
injury was not caused by hurrying. Waterman Lumber & Supply Co. v. King (Civ. App.)
178 S. W. 790.

Negligence in not putting back part of the floor of tram car, so that plaintiff stepping
thereon was injured, held not the act of a vice principal, but of a fellow servant in the

performance of an incidental duty, so that plaintiff could not recover. Thurber Brick
Co. v. Mat.thews (Civ. App.) 180 S. W. 1189.

58. Concurrent negligence of master and fellow servant.-A servant injured by the
concurrent negligence of his master and a fellow servant can recover against the master.
Texas Bldg. Co. v. Reed (Civ. App.) 169 S. W. 211.

Where an employer's negligence in failing to provide an employe with a safe place to
work was the proximate cause of his injury, the employer's liability was not affected by
the fact that the employer's negligence combined with the concurrent negligence of a fel
low employe. Kirby Lumber Co. v. Hamilton (Civ. App.) 171 S. W. 546.

Where an employer's negligence concurred with the negligence of fellow servants. in
the construction of a stack of sacks of meal, an employe, injured by falling of the stack,
could recover. Memphis Cotton Oil Co. v. Gardner (Civ. App.) 171 S. W. 1082.

In servant's action for injury from negligence of fellow servant, evidence held not
to show that master's negligent method of work was a contributtng cause of injury.
Medlin Milling Co. v. Mims (Civ. App.) 173 S. W. 968.

If injury to employe was caused by employer's negligence alone, or by its negligence
blended with negligence of employe's fellow servant, employe could recover. Armour &
Co. v. Morgan (Sup.) 194 S. W. 942.

If injury to company's servant was traceable to personal negligence of company in
failing to safeguard machinery, negligence of fellow servant was not a defense. Id.

Where negligence of employing company was only negligence submitted to jury in
action for injuries, it did not prevent employer from having negligence of fellow servant
submitted to the jury. Id.

:VII. ASSUMPTION OF RISK

61. Nature and extent in general.-The doctrine of assumed risk applies to actions
for injuries to employes engaged in interstate commerce which were not caused by the
violation of federal Employers' Liability Act, § 4, as amended by Act April 22, 1908 .

. Missouri, K. & T. Ry. Co. of Texas v. Scott (Civ. App.) 160 S. W. 432.
In an action for injuries to a servant, evidence held to sustain a finding that plain

tiff did not assume the risk.. Peden Iron & Steel Co. v. Jaimes (Civ. App.) 162 S. W.
965.

Assumed risk is the voluntary exposure of the servant, without -remonstrance, to the
ordinary hazards of the particular use of machinery or appliances, claimed by him to be
defective or unfit, but of which conditions or dangers he knew, or must necessarily have
acquired knowledge 'in the ordinary pursuit of his duties. American Machinery Go. v.

Haley (C'iv. App.) 165 S. W. 83; Winnsboro Cotton Oil Co. v. Carson (Civ. ,ApP'.) 185 S.
W. 1002.

Ordinary and extraordinary risks in the employment of a servant defined. Houston
Lighting & Power Co., 1905, v. Conley (Civ. App.) 171 S. W. 561.

The defense of assumption of risk implies negligence on the part of the master, and,
if there has been no negligence on his part, the defense of assumed risk has no place in
the case. Magnolta Petroleum Co. v. Ray (Civ. App.) 187 S. W. 1085.'

.

Evidence held to sustain a flnding that servant injured in unloading car of lumber
dld not assume risk of such injury. Santa Fe Tie & Lumber Preserving fCO. v. Burns
(Civ, App.) 192 S. W. 348.

63. Dangers Incident to nature of work.-If it was the duty of an employe of a gin
company to inspect the machinery' and to repair any defects before operating it, he as
sumed the risk of any defect. Cisco Oil Mill v. Van Geem (Civ. App.) 166 S. W. 439.

An electric light company employe whose duty it was. to take down and rep-lace un
safe poles held to have assumed the risk in climbing a pole to adjust a wire, whereby he
was injured on the pole breaking. Halbrook v. Orange Ice, Light & Water Co. (Civ.
App.) 181 S. W. 751.

.

64. Defective or dangerous tools', appliances and places.-An experienced engineer
held to have assumed risk of injury where base on which engine rested: was too high,
the space between the base and the wheel pit too narrow, the pit was insufficiently
guarded, and the floor was slippery, caused by oil dropped by himself. Snipes) v. Bomar
Cotton Oil co., 106 ',rex. 181, 161 S; W. 1.' .
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In an action for injuries to an employ€! thrown from an unguarded elevated plat
form, plaintiff held not to have assumed the risk. Kirby Lumber Co. v. Hamilton (Civ.
App.) 171 S. W. 546:

The risk of failure to provide a safe place to work is one not ordinarily assumed as

incident to servant's employment. Houston Lighting & Power 'Co., 1905, v. Conley (Civ.
App.) 171 S. W. 561.

The selection of a safe place for the location of a spool of wire while it was being un

reeled was not a risk assumed by the servant who assisted in the unreeling. Id.
An employ€! breaking stone at a place fixed by the employer held not to assume the

risk of injury by loose rock falling on him. Paul Stone Co. v. Saucedo (Civ. App.) 171

S. W. 1038.
Risk of injury from defects in a ladder from the use of nails which were too sma.Il,

held not assumed. Alamo Oil & Refining Co. v. Richards (Civ. App.) 172 S. W. 159.
An employ€! of a contractor held, in an action for injury by him against the con

tractor's employer not to have assumed the risk of defendant's putting and leaving the

premises in a dangerous condition during the course of the work. Missouri, K. & T. Ry.
Co. of Texas v. Fults (Civ. App.) 176 S. W. 600.

An employ€! killed in course of his employment on a merry-go-round held to have as

sumed the risk of injury from unguarded cogwheels. Hutcherson v. Amarillo St. Ry. Co.
(Civ. App.) 176 S. W. 856.

One killed in the course of his employment on a merry-go-round held to have assumed
the risk of injury from the controlling switch, defective in that it might be closed by
gravity alone. Id.

In action for injuries sustained while removing cups from elevator belt, servant held
to assume risk of injury due to structure of elevator box. Sauer v. Palmert Press Brick
Works (Civ. App.) 194 S. W. 988.

67. Incompetency or negligence of fellow servants.-At common law a servant as

sumes the risk of injury resulting from the negligence of a fellow servant, and cannot
recover of the master therefor. Thurber Brick Co. v. Matthews (Civ. App.) ·180 S. W.

. 1189 .

. 68. Knowledge by servant of defect or danger.-An employe does not assume the
risk of all danger incident to his employment, simply because he knew that there waa
some danger connected therewith. Wichita Falls Motor Co. v. Bridge (Civ. App.) 158 S.
W. 1161.

The law does not require a servant to exercise ordinary care and diligence in ascer

taining the danger incident to the work he is performing, but holds that he assumed the
risk only of the danger which he knew or would have known by the exercise of ordinary
care in the discharge of his duties. Id.

A servant injured by a loose belt while oiling the gin stands in a cotton gin, with
knowledge that the belt was loose, held to have assumed the risk. Sherman Oil Mill v.
Neff (Civ. App.) 159 S. W. 137.

A servant, who knew and fully appreciated the danger involved in. the use of a

wrench so defective as to slip, while he was endeavoring to loosen a nut, yet, who chose
such a wrench when he might have chosen one without defect and which would not have
slipped, assumed the risk of injury from the defect. Pruitt v. Frost-Johnson Lumber Co.
of Texas (Civ. App.) 161 S. W. 421.

Where plaintiff, whose duty it was to keep the machines adjusted and repaired, knew
that a jam nut was defective and a wrench slipped from it, whereby he was injured, de
fendant's liability could not be predicated on the defect in the nut. Id.

A servant cannot assume a risk that he does not know about. Industrial Cotton Oil
Co. v. Lial (Civ. App.) 164 S. W. 40.

Where an employe of a gin company knew that a ginhouse was so constructed as to
cause excessive vibrations of the machinery and gins while in operation, and also knew
of the risk incident to such condition, he assumed any risk of injury due to such condi
tion. Cisco Oil Mill v. Van Geem (Civ. App.) 166 S. W. 439.

An employ€! who did not know of a protruding set screw on the shaft turning the
pulley on which he was trying to place a belt did not assume the risk of injury from
catching his clothing. Planters' Oil Co. v. Keebler (Civ. App.) 17(} S. W. 120 .

. A servant does not assume the risk of injury from using a defective instrumentality,
unless chargeable with knowledge thereof at the time of injury. Alamo Oil & Refining
Co. v. Richards (Civ. App.) 172 S. W. 159.

A servant undertaking work with knowledge of the usual method of performance
assumes the risks of injury, unless relieved by master's promise to change the method of
work so as to eliminate the risks. Medlin Milling Co. v. Mims (Civ. App.) 173 s. W. 968.

A servant assumes only the risks of which he has actual knowledge or of which he
may learn by the ordinary circumspection of a prudent+man. Worden v. Kroeger (Civ.
App.) 184 s. W. 583.

A carpenter who used a sawing machine without a cut-off guide, knowing that it
was dangerous to operate without one, as he testified, "taking a chance," assumed the

ri�k of injury. Id.
The question of assumption of risk could only have arisen under a state of facts

tending to show that the duties of the driver of a beer wagon were such as would neces

sa.rily have charged him with knowledge of a defect in an axle which broke, resulting in
his injury. San Antonio Brewing Ass'n v, Gerlach (Civ. �pp.) 185 S. W. 316.

Plainti-ff, employed as the driver of a beer wagon and ordered to take out a loaded
beer wagon which he had never driven, did not assume the risk of injury from the break
ing of its axle. Id.

An employe does not assume the negligence of the master unless he knows or should
have known thereof. Texas Glass & Paint Co. v. Reese (Civ. App.) 187 S. W. 721.

Relative to a. night watchman assuming the negligence of the master, held, his go-
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Ing through a. doorway several times before hitting his head on a. projecting plank was

not conclusive that he knew of it. Id.
There may be unusual circumstances rendering situation of car inspector extraordi

narily hazardous, and, when. he is excusably ignorant thereof, the master may be liable
for an injury resulting therefrom. Magnolia Petroleum Co. v. Ray (Civ. App.) 187 S. W.
1085.

Although a servant need not investigate to determine whether the master has dis
charged his duty of furnishing a safe place to work, yet he assumes the risk of injuries
resulting from conditions he knew, or must have known, although caused by the master's
negligence. Patton v. Dallas Gas Co. (Bup.) 192 S. W. 1060.

In servant's action for injuries from blow from a pulley alleged to have been due to
negligent use of wedge to tighten pulley on line shaft, evidence held to show that catch
ing of belt was not an incident of such a gin known to plaintiff and risk of which was as

sumed by him. Rhome Milling Co. v. Glasgow (Civ. App.) 194 S. W. 686.

69. Inexperienced or youthful employe�The knowledge by an inexperienced serv

ant that his hands would be injured if they came by the knives of a machine does not
amount to an assumption of the risk of his hands being thrown against the knives by
the jerking of a timber which he was holding. Wichita Falls. Motor Co. v. Bridge (Civ.
App.) 158 S. W. 1161.

It is not sufficient that the risk assumed is obvious and presumably known to ai
minor servant, but he must have sufficient discretion to appreciate the danger. Lawson
v. Hamilton Compress Co. (Civ. App.) 162 S. W. 1023.

As between a master and a minor servant in a dangerous service, whether instruct
,. ed by the master or afterwards becoming aware of the danger, the minor's assumption

of the. risk depends on his having discretion to properly weigh his risk of injury, which
is a question for the jury. Cook v. Urban (Civ. App.) 167 S. W. 251.

A minor must not only know the danger, but also the extent, and have the capacity
to appreciate it, in order to assume the risk. Dallas Fair Park Amusement Ass'n v.

Barrentine (Civ. App.) 187 S. W. 710.

70. Obvious or latent dangers . .,-Where plaintiff, while at work on a barge, seated
himself by an open hatch to eat his lunch and while there suddenly lost consciousness
and fell backward into the hold, he assumed the risk; the danger being obvious. Gulf
Refining Co. v. Simms (Civ. App.) 168 S. W. 379.

Loaded beer wagon held not within the simple-tool doctrine, where the duties of the
servant ordered to drive it were not shown to have been such as would necessarily have
charged him with knowledge of a defect in an axle, which could not have been discov
ered by ordinary means. San Antonio Brewirig Ass'n V., Gerlach (Civ, App.) 185 S.
W.316.

Evidence held to show that defendant's servant who fell down a. hole while attempt
ing to pass between it and a pile of cinders assumed the risk, since he must necessarily
have seen the condition had he looked. Patton v. Dallas Gas Co. (Bup.) 192 S. W. 1060.

72. Promise to remedy defect or remove danger.-Where the promise to furnish
plaintiff proper tools had not induced plaintiff to continue in this employment until they
were furnished, plaintiff assumed the risk of the continued use of the defective lools.
Jones v. Walker County Lumber :Co. (Civ. App.) 162 S. W. 420.

Where a master's foreman, on the request of the servant, promised to remedy a de
fective appliance and failed, the servant did not assume the risk of injury. Missouri,
K. & T. Ry. Co. v. Burton (Civ. App.) 162 S. W. 479.

Rule relieving a servant of assumed risks on master's promise to remedy defect held
not to apply to cases of ordinary labor, as to which the master was not bound to promul
gate formal rules. Medlin Milltng Co. v. Mims (Civ. App.) 173 S. W. 968.

Servant complaining of danger in method of work, and promised installation of en

tirely changed method and continuing work, held not relieved of assumption of risk of
old method of work. Id.

In servant's action for injury, evidence held to show that person who, on his com

plaint of danger in the method of work, promised to try to have it fixed, was not a. vice
prmclpaj. Id.

75. Concurrent negligence of masterc--A servant does not assume, as a risk ordi
narily incident to his employment, any risk arising from the master's negligence. Hous
ton Car Wheel & Machine Co. v. Murray (Civ. App.) 181 S. W. 241.

VIII. CONTRIBUTORY NEGLIGENCE

.

76. Application o.f the doctrine in general.-If a servant assumes the risk, the ques
tlon of contributory negligence does not arise. Dallas Fair Park Amusement Ass'n v.
Barrentine (Civ, App.) 187 S. W. 710.

78. Care required of servant.-In an action for injuries to a servant, evidence held
to sustain a finding that plaintiff was not guilty of contributory negligence. Peden Iron
& Steel Co. v. Jaimes (Civ. App.) 162 S. W. 965.

.

A servant is required to exercise that degree of care in the performance of his
duties which persons of ordinary prudence exercise to the same end when similarly en
gaged. Winnsboro Cotton Oil Co. v. Carson (Civ. App.) 185 S. W. 1002.

Evidence held to sustain a finding that servant injured in unloading car of lumber
was not negligent. Santa F� Tie & Lumber Preserving Co. v. Burns (Civ. App.) 192 S.
W.348.

79. Inexperienced or youthful employe.-Where the danger or risk assumed is ob
vious to a minor servant, his minority alone does not exempt .him from the effect of his
own negligence. Lawson v. Hamilton Compress 'Co. (Civ. App.) 162 S. W. 1023.
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80. Reliance on care of master.-The servant has a right to presume that a furnace

in which he was put to work is reasonably safe. Consolidated Kansas City Smelting &

Refining Co. v. Dill (Civ. App.) 188 S. W. 439.

82. Choice of ways and places for work.-An employe engaged in breaking stone at
a place designated by the employer held not guilty of contributory negligence. Pau.'l
Stone Co. v. Saucedo (C'iv. APP.) 171 S. W. 1038.

83. Occupying dangerous position.-Employ� of lumber company standing near skid

way as other employe came up snaking log held negligent in failing to move away from

the skidway and not entitled to recover, if such negligence was the proximate cause of
his injuries. Kirby Lumber Co. v. Bratcher (Civ. App.) 191 S. W. 700.

84. Knowledge of defects or dangers.-An employe whose clothing was caught on a

protruding set screw held not guilty of contributory negligence in leaning close to the

shaft; he not knowing of the screw. Planters' Oil Co. v. Keebler (Civ. App.) 170 S.
W.120.

An employer is not relieved from liability for an injury by an unguarded machine be
cause the employe knewIt was unguarded, where he did not appreciate the danger there-

of. Magnolia Paper .Co. v. Duffy (Civ. App.) 176 S. W. 89.
'

85. Duty to discover or remedy defects or dangers.-It is not the duty of a servant
to inspect machinery for defects; the master being required to furnish reasonably safe

machinery. T. B. Allen & Co. v. Shook (Civ. App.) 160 S. W. 1091.
A servant, in the pursuit of his work, may assume that the master has done his

duty and provided for him a safe place to work. American Machinery. Co. v. Haley (Civ.
App.) 165 S. W. 83.

.

An employe need not seek for concealed defects in instrumentalities furnished by the
master. Alamo Oil & Refining Co. v. Richards (Civ. App.) 172 S. W. 159.

Employment contract held not to charge employe with duty to make such inspection
of a ladder as would have disclosed hidden structural defects. Id.

It being the duty of the master to exercise ordinary care to provide for his servants
a safe place to work, a servant required to use a ladder leading to' a fuel 001 tank is en

titled to assume that the master has properly secured the ladder. Smith v. Webb (Civ.
App.) 181 S. W. 814.

A servant is not required to inspect the place provided him to work in for the pur
pose of discovering concealed dangers, though they might be disclosed by superficial
observation, but he can assume that the master has provided a safe place and safe ap
pliances. San Antonio Brewing Ass'n v. Sievert (Civ. App.) 182 S. W. 389.

Employe directed by foreman to use running board held entitled to assume that it
was secure, and not required to inspect to see whether it was fastened to its supports.
Decatur 'Cotton Seed Oil Co. v. Taylor (Civ. App.) 182 S. W. 401.

A servant is not required to inspect the place where his master has put him to
work, but has the right to assume that the place furnished by the master is safe. Tur
ner v. McKinney (Civ. App.) 182 S. W. 431.

-

A servant owes no duty of inspection of the tools he uses .. Worden v. Kroeger (Civ.
App.) 184 S. W. 583. ,

Plaintiff driver ordered to take out loaded wagon which he had never driven) before
was not required to inspect wagon to discover a defective axle. �n Antonio Brewing!
Ass'n v. Gerlach (Civ. APP.) 185 S. W. 316.

A servant has no duty of inspection, but in the pursuit of his work may assume that
the master has done his duty and provided a safe place to work. Winnsboro Cotton- Oil
Co. v. Carson (Civ. App.) 185 S. W. 1002.

The master must furnish a reasonably safe place for his servant to work, and a tele
phone lineman was not required to inspect a pole to ascertain whether it would be dan
gerous to climb it before obeying the commands of his superior. Gulf States Telephone
Co. v. Evetts (Civ. App.) 188 S. W. 289.

'

It is duty or master to discover defects in place at which and appliances with which
a servant is to work, and servant can rely upon assumption that master .has performed
his duty, and is not required to use ordinary care to see whether this has been donel.
Santa F� Tie & Lumber Preserving Co. v. Burns (IGiv. App.) 192 S. W. 348.

In action by servant for injuries sustained while working in ditch, evidence examin
ed, and held not to show that he was charged with duty of curbing walls ,of ditch or se

curing material for that purpose, relieving employer of duty to provide safe place to work.
Texas City Transp. Co. v. Winters (Civ. App.) 193 S. W. 366.

In servant's action for injuries from blow from a pulley alleged to have been due to
negligent use of wedge to tighten pulley on line shaft, evidence held to show that it was

•
not plaintiff's duty to see that machinery was in a proper state of repair. Rhome Milling
Co. v. Glasgow (Civ. App.) 194 S. W. 686.

'

86. Dangerous methods of work.-A vice principal's negligent manner of doing work
held not the proximate, cause of injuries sustained by an employe, who was inft.uenced
by the vice principal's acts 'to do the same work in the same negligent manner. Reliable
Steam Laundry v. Schuster (Civ. App.) 159 S. W. 447.

An employe pursuing a dangerous method of ascending an oil derrick, where an or

dinarily prudent person would have pursued a safer method, was guilty of contributory
negligence. J. M. Guffey Petroleum Co. v: Dinwiddie (Civ. App.) 168 S. W. 439.

87.
'

Disobedience of rules or orders.-That plaintiff did not call one of his superiors
to assist him in an operation as such superior directed held no defense to an action for
injuries resulting from the negligence of the other superior who assisted in the operation.
Postex Cotton Mill 'Co. y. McCamy (Civ. App.) 184 S. W. 669.
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IX. WORKMEN'S COMPENSATION ACT

Clted.--El Paso Sash &, Door Co. v : Carraway (C'iv. App.) 186 .S. W.- 363; State v.

Clark (Civ. APp.) 187 s. W. 760: E�ith v. Southern Surety Co. (,Civ. App«) 193 S. W.
204; Texas City Transp. Co. v. Winters (Civ. App.) 193 S. W. 366.

92. Constitutionality.-The courts of civil appeals have held that the Workmen's
Compensatron Act is within the police power, and not contrary to public policy (Memphis
Cotton on Co. v. Tolbert [Civ. App.] 171 S. W. 309; Consumers' Lignite Co. v. Grant

[Civ. App.] 181 S. W. 202; Postex Cotton Mill Co. v, McCamy [Civ. App.] 184 S. W. 569),
that the act is not violative of the due process of law clause of Const. U. S. Amend. 14,
and Gonst. Tex. art. 1, § 19 (Memphis Cotton Oil Co. v. Tolbert [Civ. App.] 171 S. W.

309; Consumers' Lignite Co. v. Grant [Civ. App.] 181 S. W. 202), and does not violate
the equal protection clause of Const. U. S. Amend 14 (Memphis Cotton Oil Co. v. Tol
bert [Civ. App.] 171 S. W. 309; Consumers' Lignite Co. v. Grant [Giv. App.] 181 S. W.
202). But one of such courts, in Middleton v. Texas Power & Light Co .• 178 S. W. 956,
held that the power of the Legislature to enact an Employers' Liability Act must find
its source and authority in the police power of the state; that legislation may be based
upon reasonable classification, and, when so done without discrimination among different
members of the class, it is not obnoxious to federal and state Constitutions; but that
the act, so far as it was optional to the master and compulsory to the servant, violated
the due process of law clauses of the federal and state constitutions, denied the equal
protection of the laws, and delegated legislative runcttons to the employer in violation of
the federal Constitution and of the provision of the Texas Constitution, vesting in the.
Legislature the exclusive power to make laws. But' the latter case was overruled by tne

Supreme Court in Middleton v. Texas Power & Light Co. (Bup.) 185 S. W. 556, in which
the court holds that the act is valid, and is not unconstitutional as creating a private
corporation by special law, as depriving employers and employes of jury trial, as pre
scribing an unreasonable classification, or as delegating judiCial authority to the board;
and this, notwithstanding Bill of Rights, § 13. And it was further held Ineuch case that
a. master has no vested right to the defenses of fellow servant, assumed risk, and con

tributory negligence, and, while a servant has vested right to a cause of action for mas

ter's negligence, which has already accrued, he has no vested right to common-law reme

dies provided for recovery for injury from master's negligence.
If the sections of the act authorizing the creation and regulatton of the Texas Em

ployers' Insurance Association, be unconstitutional, they may be eliminated without im
pairing the sections relating to the common-law defenses. 'Consumers' Lignite Co. v.

Grant (Civ. App.) 181 S. W. 202; Memphis Gotton Oil Co. v: Tolbert (Civ. App.) 171 S.
W.309. .

.

The act is not violative of Const. art. 3, § 35, as it contains only one subject, express
ed in its title. Consumers' Lignite Co. v. Grant (Civ. App.) 181 S. W. 202; Memphis Cot
ton OilCo. v. Tolbert (CiY. App.) 171 S. W. 309; Middleton v. Texas Power & Light Co.

.

(Sup.) 185 S. W. 556.
.

93. Negligence of fellOW servants.-Where an injury to a servant occurred in Janu
ary, 1913, prior to the enactment of Vernon's Sayles' Ann. Civ. St. 1914, art. 5246b., ef
fective September 1, 1913, the common-law rule as to liability for the negligence of a

fellow servant governs. Thurber Brick Co. v. Matthews (Civ. App.) 180 S. W. 1189.

94. Assumption of risk.-Under Employers' Liability Act, § 1, par. 3, assumed risk
as a defense is eliminated in cases to which the act applies. Dallas Fair Park Amuse
ment Ass'n v. Barrentine (Civ. App.) 187 S. W. 710; Memphis Cotton Oil Co. v. Tolbert
(Civ. App.) 171 S. W. 309.

Under Employers' Liability Act, §§ 1, 2, 4, employers . not subscribing to the insur
ance association and not employing more than five employes can rely on assumption of
risk as a defense. Hodges v. Swastika Oil Co. (Civ. App.) 185 S. W. 369.

Servant employed to snake logs held not to assume the risk of being struck by a log
negligently handled by other employes, in view of Vernon's Sayles' Ann. Civ. se. 1914,
art. 5246h. Kirby Lumber Co. v . Bratcher (Civ. App.) 191 S. W. 700.

95. Contributory negligence.-In a servant's action, evidence held to warrant a find
ing that servant was guilty of negligence which was a joint contributing cause of in
jury, so under Employers' Liability Act recovery was properly diminished. Postex Cot-
ton Mill Go. v. McCamy (Civ. App.) 184 S. W. 569.

.

Under Vernon's Sayles'- Ann. Civ. St. 1914, art. 5246h, damages to an injured serv
ant would be diminished in proportion to amount of negligence that might be attributed
to her. Kampmann v. Cross (Civ. App,') 194 s. W. 437; Kirby Lumber .Co. v. Bratcher
(Civ. App.) 191 s. W. 700.

An employer can plead contributory negligence aa-a defense whether or not the ac
tion is governed by Employers' Liability Act. Hodges v. Swastika Oil Co. (Clv, App.) 185
S. W. 369. ,

Under Vernon's Sayles' Ann. Civ. St. 1914, art. 5246h, as to comparative negligence
and its effect on the servant's recovery, a servant may recover for injuries, though he is
himself negligent. Consolidated Kansas City Smelting & Refining Co. v. Dill (Civ. App.)
188 s. W. 439.

.

Under the Workmen's Compensation Act, contributory negligence of the servant does
not defeat recovery. Kampmann v. Cross (Civ. App.) 194 S. W. 437.

.

96. Remedies of employe In' general.-In view of 'the provisions of the Workmen's
'Compensation Act, it was proper for an injured servant, suing his 'employer, who was
not a subscriber to the insurance association, to allege that defendant .employed large
numbers of employes and was not a subscriber. Consumers' 'Lignite Co; v.'Grant (Civ,
App.) 181 S. W. 202.
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Under this act an injured servant can sue for damages, and the burden is then on
the employer to show that he is a subscriber within the act. Kampmann v. Cross (Civ,
App.) 194 S. W. 437."

.

97. Acceptance' of act and election of remedies.-Under Vernon's Sayles' Ann. Civ.
St. 1914, arts. 5246h, 5246i, 5246x, 5246xx, held, that if notice is not given liability is im
posed by article 5246h, as if employer were not a subscriber. Rice v. Garrett (Civ. App.)
194 S. W. 667.

Where an employe brought suit at common law against his employer for personal
injuries, he made an election, and fact that he subsequently presented a claim to the
accident board did not estop him from prosecuting suit at common law. Id.

Art. 5246-2. [5246hh] Inapplicable to certain classes of employes ..

-The provisions of this Act shall not apply to actions to recover dam
ages for the personal injuries nor for death resulting from personal in
juries sustained by domestic survants, farm laborers, nor to employes
of any firm, person or corporation having .in his or their employ less than
three (3) employes, nor to the employes of any person, firm or corpora
tion operating any steam,. electric, street, or interurban railway as a

common carrier. Provided, that any employer of three or more em

ployes at the time of becoming a subscriber shall remain a subscriber
subject to all the rights, liabilities, duties and exemptions of such, not

withstanding after having become a subscriber the number of employes
may at times be less than three. [Acts 1913, p. 429, pt. 1, § 2; Act
March 28, 1917, ch. 103, pt. 1, § 2.]

Cited, Consumers' Lignite Co. v. Grant (Civ. App.) 181 S. W. 202.

Assumption of rlsk.-Under Employers' Liability Act, §§ 1, 2, 4, employers not sub
scribing to the insurance association and not employing more than five employes, can'

rely on assumption of risk as a defense. Hodges v. Swastika Oil Co. (C'iv. App.) 185 S.
W.369.

Art. 5246-3. [5246i] No right of action against subscribing em

ployer; compensation from Texas Employers Insurance Association.
The employes of a subscriber shall have no right of action against their
employer for damages for personal injuries, and the representatives and
beneficiaries of deceased employes shall have no right of action against
such subscribing employer for damages for injuries resulting in death,
but such employes and their representatives and beneficiaries shall look
for compensation solely to the association, as the same. is hereinafter
provided for; provided that all compensation allowed under the suc

ceeding section'S herein shall be exempt from garnishment, attachment,
judgment and all other suits or claims, and no such right of action and
no' such compensation and no part thereof or of either shall be assigna
ble, except as otherwise herein provided, and any attempt to assign the
same shall be void. [Acts 1913, p. 429, pt. 1, § 3; Act March 28, 1917,
ch. 103, pt. 1, § 3.]

Subscribing under act In general.-Under Employers' Liability Act, § 3, plaintiff with
notice that defendant had a policy with the Texas Employe's Insurance Association, held
to have no right of action against defendant for personal injuries while in its employ.
Consolidated Kansas City Smelting & Refining Co. v. Dean CCiv. App.) 189 S. W. 747.

Though Vernon's Sa.yles' Ann. Civ. St .. 1914, art. 5246i, deprives employes of sub
scriber of right of action against employer for personal injuries, it must be construed with
articles 5246-x, 5246xx (post, arts. 5246-77, 5246-78), requiring notice, and in. absence of
such notice relation of subscriber employer and, employe does not exist. Kampmann v.

Cross (Civ, App.) 194 S. W. 437.
Under Workmen's Compensation Act, Vernon's Sayles' Ann. Civ.· St. 1914, arts.

5246h, 5246i, 5246x, 5246xx, held, that if notice is not given liability is imposed by ar
ticle .5246h, as if employer were not a subscriber. Rice v. Garrett (Civ. App.) 194 S. W. 667.

Who may sue.-Under Compensation Act, pt. 1, §§ 3, 8, 9, a temporary administrator
of a deceased employe. survived by legal beneficiaries entitled to compensation for his
death cannot maintain an action for such compensation. Smith v. Southern Surety Co.
(Civ. App.) 193 S. W. 204.

.

Action by employe against Insurer.-Under Vernon's Sayles' Ann. Civ. St. 1914, arts.
5246i, 5246yyy, post, art. 5246-82, an injured employe can sue the company which insures
the employer's liability. Fidelity & Casualty 'Co. of New York v, House . (Civ. App.) 191
S. W. 155.
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Art. 5246--4. Notice by employe Qof election to assert common law
liability; subsequent waiver; common law action preserved.-An em

ploye of a subscriber shall be held to have waived his right of action at
common law or under any statute of this State to. recover damages for

injuries sustained in the course of his employment if he shall �not have

given his employer, at the time of his contract of hire, notice in writing
that he claimed said right or if the contract of hire was made before the
employer became a' subscriber, if the employe shall not have given
the said notice within five (5) days of notice of such subscription. An

employe who has given notice to his employer that he claimed his right
of action at common law or under any statute may thereafter waive
such claim by potice in writing, which shall take effect five (5) days
after its delivery to his employer or his agent; provided further, that

any employe of a subscriber who has not waived his right of action at
common law or under any statute to recover damages for injury sus

tained in the course of his employment, as above provided in this sec

tion, shall, as well as his legal beneficiaries and representatives have his
or their cause of action for such injuries as now exist by the common

law and statutes of this State, which action shall be subject to all de
fenses under the' common law and statutes of this State. [Act March
28, 1917, ch. 103, pt. 1, § 3a.]

Art. 5246-5. Employes waiving common law rights to. recover

compensation.-If an employe who has not given notice of his claim of
common law or statutory rights of action, as provided in Section 3a,
Part I [Art. 5246-4], of this Act, or who has given such notice and
waived the same, sustains an injury in the course of his employment, he
shall be paid compensation by the association 'as hereinafter provided,
if his employer is a subscriber at the time of the injury. .[Id., § 3b.]

Art. 5246-6. [5246ii] Employes, etc., of nonsubscribing employer
may sue at common law; may not participate in benefits of association.
-Employes whose employers are not at the time of the injury subscrib
ers to said association, and the representatives and beneficiaries of de
ceased employes who at the time of the injury were working for non

subscribing employers can not participate in the benefits of said insur
ance association, but they shall be entitled to bring suit and may recov

er judgment against such employers, or any of them, for all damages,
sustained by reason of any personal injury received in the course of
employment or by reason of death resulting from such injury, and the
provisions of Section 1 [Art. 5246-1] of this Act shall be applied in all
such actions. [Acts 1913, p. 429, pt. 1, § 4; Act March 28, 1917, ch. 103,
pt. 1, § 4.)

-

Cited, Consumers' Lignite Co. v. Grant (Civ. App.) 181 S. W. 202.

Assumption of risk.-Under Employers' Liability Act, §§ 1, 2, 4, employers not sub
scriblng to the insurance association and not employing more than five ernployea can rely
on assumption of risk as a defense. Hodges v. Swastika Oil Co. (Civ. App.) 185 S.
W.369.

Art. 5246-7. [5246j] Recovery of exemplary damages in certain
cases not excluded; award not to. be pleaded or introduced in evidence.
-Nothing in this Act shall be taken or held to prohibit the recovery of
exemplary damages by the surviving husband, wife, heirs of his or
her body, or such of them as there may be of any deceased employe
whose death is occasioned by homicide from the willful act or omission
or gross negligence of any person, firm or corporation from the employer
of such employe at the time of the injury causing the death of the latter.
Provided, that in any suit so brought for exemplary damages the trial

-
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shall be de novo, and no presumption shall exist that any award, ruling
or finding of the Industrial Accident Board was correct; and in such
suit brought by the employe or his legal heirs or representatives against
such association or employer, such award, ruling or finding shall neither
be pleaded nor 'introduced in evidence. [Acts 1913., p. 429, pt. 1, § 5;
Act March 28, 1917, ch. 103, pt. 1, § 5.]

Art. 5246-8. [5246jj] No compensation for incapacity not ex

tending beyond one week; medical aid.-No compensation shall be paid
under this Act for an injury which does not incapacitate, the employe
for a period of at least one week from earning full wages, but if inca
pacity extend.s beyond one week compensation shall begin to accrue on

the eighth day after the injury. Provided, however, the medical aid,
hospital services, and medicines, as provided for in Section 7 [Art.
5246-9], hereof, shall be supplied as and when needed and according
to the terms and provisions. of said Section 7. And provided further,
that if incapacity does not follow at once after the infliction of the in

jury or within eight (8) days thereof but does result subsequently that
compensation shall begin to accrue with the eighth day after the date
incapacity commenced. In any event the employe shall be entitled to
the medical aid, hospital services and medicines as provided elsewhere
in this Act. [Acts 1913, p. 429, pt. 1, § 6; Act March 28, 1917, ch. 103,
pt. ,1, § 6.]

Art. 5246-9. [5246k] Medical and hospital aid during first two

weeks; notice of injury; additional hospital services on certificate of
attending physician.-During the first two weeks of the injury, dating
from the date of its infliction, the association shall furnish reasonable
medical aid, hospital services and medicines. If the association fails to
so furnish same as and when needed during the time specified, after no

tice of the irtjury to the association or subscriber, the injured employe
may provide said medical aid, hospital services and medicines at the
cost and expense of the association. The employe shall not be entitled
to recover any amount expended or incurred by him for said medical
aid, hospital services or medicines nor shall ariy person who supplied
the same be errtitled to recover of the association therefor, unless the as

sociation or subscriber shall have had notice of the injury' and shall have
refused, failed or neglected to furnish it or them. within a reasonable
time. Provided, however, that at the time of the injury or immediately
thereafter,. if necessary, the employe shall have the right to call in any
available physician or surgeon to administer first-aid treatment as may
be reasonably necessary at ·the expense of the association. During the
second or any subsequent week of continuous total incapacity requiring
the confinement to a hospital, the association shall, upon application of
the attending physician or surgeon certifying the necessity therefor to

.

the Industrial Accident Board and to the association, furnish such addi
tional hospital services as may be deemed necessary, not to exceed one

week, unless at the end of such additional 'week the attending physician
shall certify to the necessity for another week of hospital services, or
so much thereof, as may be needed; provided, however, that such addi
tional hospital services as are provided for in this paragraph shall not
be held to include any obligation on the part of the association to pay
for medical or surgical services not ordinarily provided by hospitals' as

a part of their services. [Acts 1913, p. 429, pt. 1, § 7; Act March 28,
1917, ch. 103,' pt. 1, § 7.]
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Art. 5246-10. Board may order change of physician or of treat

ment.-If it be shown that the association is furnishing medical aid, hos

pital services and medicines provided for by Section 7 [Art. 5246-9],
.

hereof in such manner that there is reasonable ground for believing that
the life, health or recovery of the employe is being endangered or im

paired thereby, the board may order a change in the physician or other

requirements of said section, and if the association fails promptly to

comply with such order after receiving it, the board may perniit the

employe or .some one for him to provide the same at the expense of the
association under such reasonable regulations as may be provided by
said board. [Act March 28, 1917, ch. 103, Rt. 1, § 7a.]

Art. 5246-11. Board may regulate medical and hospital fees and

charges; payment.-All fees and charges under Sections 7 and 7a [Arts.
5246-9, 5246-10] hereof shall be fair and reasonable, shall be subject
to regulation of the board and shall be' limited to such charges as are

reasonable for similar treatment of injured persons of a like standard
of living where such treatment is paid for by the injured person himself
or some one acting for him. In determining what fees are reasonable,
the board may also consider the increased security of payment afforded
by this Act. Where such medical aid, hospital service or medicines are

furnished by a public hospital or other institution, payment thereof shall
be made to the proper authorities conducting the same, and the amount
so paid shall be promptly reported to the board. [Id., § 7b.]

Art. 5246-12. Attorney's fees subject to approval of board;
amount of fees; expenses; payment; lien.--All fees of attorneys for rep
resenting claimants before the board under the provisions of this Act
shall be subject to the approval of the board. No attorney's fees for
representing claimants before the board shall be allowed or approved
against any party or parties not represented by such attorney, nor ex

ceeding an amount equal to fifteen per cent of the amount of the first
.

one thousand dollars or fraction thereof recovered, nor ten per cent of
the excess of such recovery, if any, over one thousand dollars. And in
addition to the reasonable expenses incurred by the attorney in the prep
aration and presentation of the said claim before the Board, such expens
es to be allowed by the Board; further provided that where an attorney
represents only a part of those interested in the allowance of a claim be
fore the Board and his services in prosecuting such claim and obtaining
an award therein inures to the benefit of others jointly interested therein,
then the Board may take these facts into consideration and allow the at

torney a reasonable charge, to be assessed against the interest of those re

ceiving benefits of the service of such attorney. The attorney's fees here
in provided for may he redeemed by the association by the payment of a

lump sum or may be commuted by agreement of the parties' subject to.
the approval of the board, but not until the claim represented by said
attorney has been finally determined by the board and recognized and
accepted by the association. After the approval, a? first above provided
for, if the association be notified in writing of such claim or agreement
for legal services, the same shall be a lien against any amount there
after to be paid as compensation; provided, however, that where the
employes compensation is payable by the association in periodical in
stallments the board shall fix at the time of approval the proportion of
each installment to be paid on account of said legal services. [Id., § 7c.]

Art. 5246�13. Contract of attorneys with beneficiaries where case
is carried into courts; amount of fee; allowance by court.-For repre-

SUPP.VERN.S.CIV.ST.TEX.-76 1201



Art. 5246"':""'14 LABOR (Title 77

senting the interest of any Claimant in any manner carried from the
Board into the Courts, it shall be lawful for the attorneys representing
such interest to contract with any of the beneficiaries under this Act for.
an attorney's fee for such representation, not to exceed one third (1-3)
of the amount recovered, such fee for services so rendered to be fixed
and allowed by the trial court in which such matter may be heard and
determined. [Id., § 7d.]

Art. 5246-14. [5246kk] Compensation where death results.-If
death should result from the injury, the association hereinafter created
shall pay the legal beneficiaries of the deceased employe a weekly pay-

� ment equal to sixty per cent of his average weekly wages, but not more

than $15.00 nor less than $5.00 a week, for a period of three hundred and

sixty weeks from the date of the injury. [Acts 1913, p. 429, pt. 1, § 8;
Act March 28, 1917, ch. 103., pt. 1, § 8.]

Who may sue.-Under Compensation Act, pt. 1, §§ 3, 8, 9, a temporary administrator
of a. deceased employe survived by legal beneficiaries entitled to compensation ror his
death cannot maintain an action for such compensation. Slmith. v. Southern Surety Co.
(Civ. App.) 193 S. W. 204.

Art. 5246-15. Beneficiaries in case of death; exempt from execu

tion; mode of distribution; to whom paid; how paid.-The compensa
tion provided for in the foregoing section of this Act shall be for the sole
and exclusive benefit of the surviving husband who has not for good
cause and for a period of three years prior thereto abandoned his wife
at the time of the injury, the wife who has not at the time of the injury
without good cause and for a period of three years prior thereto aban
doned her husband and the minor children, without regard to the ques
tion of dependency, dependent parents and dependent grandparents and

dependent step-mothers and dependent children or dependent brothers
and sisters of the deceased employe, and the amount recovered there
under shall not be liable for the debts of the deceased nor the debts of
the beneficiary or beneficiaries, and shall be distributed among such ben
eficiaries as may be entitled to same as hereinbefore provided according
to the laws of descent and distribution of this State; and provided such

compensation shall not pass to the estate of the deceased to be adminis
tered upon, but shall be paid directly to said beneficiaries when the same

are capable of taking, under the laws of the State, or to their guardian
or next friend, in case of lunacy; infancy or other disqualifying cause of
any beneficiary. And the compensation provided for in this Act shall
be paid weekly to the beneficiaries herein named and specified, subject
to the other provisions of this Act. [Act March 28, 1917, ch. 103, pt. 1,
§ 8a.]

.Art, 5246-16. Deduction from death benefit of amount paid for in
capacity.-In case death occurs as a result of the injury after a period
of total or partial incapacity, for which compensation has been paid, the
period of incapacity shall be deducted from the total period of compen
sation and the benefits paid thereunder from the maximum allowed for
the death, respectively state in this Act. [Id., § 8b.]

Art. 5246-17. [5246l] Where there are no beneficiaries associa
tion shall pay expenses of last sickness and funeral expenses.-If the de
ceased employe leaves no legal beneficiaries, the association shall pay
all expenses incident to his last sickness as a result of the injury and in
addition a funeral benefit not to exceed $100.00; provided, however,
that where any deceased employe leaves legal beneficiaries, but who is
buried at the expense of his employer or any other person, the expense
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of such burial, not to exceed $100.00, shall be payable out of the com

pensation due the beneficiary or beneficiaries of such deceased, employe,
subject to the approval of the Board. [Acts 1913, p. 429, pt. 1, § 9; Act
March 28, 1917, ch. 103, pt. 1, § 9.]

Who may sue.-Under Compensation Act, pt. 1, §§ 3, 8, 9, a temporary administra
tor of a deceased employe survived by legal beneficiaries entitled to compensation for his
death cannot maintain an action for such compensadon. Smith v. Southern Surety Co.
(Civ. App.) 193 s. W. 204.

Art. 5246--18. [5246ll] Compensation for total incapacity.-While
the incapacity for work resulting from injury is total, the associa
tion shall pay the injured employe a weekly compensation equal to

sixty per cent of his average weekly wages, but not more than $15.00
-

nor less than $5.00) and in no case shall the period covered by such com

pensation be greater than four hundred and one .(191) weeks from the

date of the injury. [Acts 1913, p. 429. pt. 1, § 10; Act March,.28, 1917,
/,103, pt. 1, § 10.]

,

t
'. �rt. 52�6"";_19.. [5246m] CompeJ.?-sation for J?�tia1. inc�p�citY.-j
While the incapacity for work resulting from the lnlt?-ry I,S p�.rti�l, the

asso�iation shall pay the iI�jured employe a w�ekly compensa1:16n\ equal
'W-sIXty p_e� _ <:�..1 of the difference between hIS average weekly wages
before the injury and his average weekly' wage earning- capacity during
the existence of such partial.incapacity; but in no case mo're than $15.00
per week; and the period covered by such compensation to be in no

case greater than three hundred weeks; provided that in no case shall
the period of compensation for total and partial incapacity exceed four
hundred and one (401) weeks from the date of the injury. [Acts 1913,
p. 429" pt. 1, § 11; �ct March 28, 1917, ch. 103, pt. 1, § 11.]

Art. 5246-20. What 'constitutes total incapacity; burden of proof.
-In cases of the following injuries, the incapacity shall conclusively be
held to be total and permanent, to wit:

(1) The total and permanent loss of the sight in both eyes.
(2) The loss of both feet at or above the ankle.
(3) The loss of both hands at or above the wrist ..

(4) A similar loss of one hand and one foot.
(5) An injury to the spine resulting in permanent and complete pa

ralysis of both' arms or both legs or of one arm and one leg.
(6) An injury to the skull resulting in incurable insanity or im

becility. _

In any of the above enumerated cases it shall be considered that
the total loss of the use of a member shall be equivalent 'to and draw
the same compensation during the time of such total loss of the use

thereof as for the total and permanent loss of such member.
The above enumeration is not to be taken as exclusive, but in all

other cases the burden of proof shall be on the claimant to prove that
his injuries have resulted in permanent, total incapacity. [Act March
28, 1917, ch. 103, pt. 1, § 11a.]

Art. 5246-21. [5246mm] Compensation for specified injuries.
For the injuries enumerated in the following schedule the employe shall
'receive in lieu of ,all other compensation except medical aid, hospital
services and medicines as elsewhere herein provided, a weekly compen
sation equal to sixty per cent of the average weekly wages of such em

ploye, but not -less than $5.00 per week nor exceeding $15.00 per week,
for the respective periods stated herein, to-wit: .

For the loss of a thumb sixty per cent of the average weekly wages
during sixty weeks;

,

.

.'
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For the loss of a first finger, commonly called the index finger, sixty
per cent of the average weekly wages during forty five weeks.

For the loss of a second finger 60 per cent of the average weekly
wages during 30 weeks.

For the loss of a third finger 60 per cent of the average weekly wages
during 21 weeks.

.

For the loss of a fourth finger, commonly known as the little finger,
60 per cent of the average weekly wages during 15 weeks.

The loss of the second or distal phalange of the thumb shall be con
sidered to be equal to the loss of one-half of such thumb; the loss of
more than one-half of such thumb shall be considered to be equal to the
loss of the whole thumb.

.

The loss of the third or distal phalange or any finger shall be con

sidered to be equal to the loss of. one-third of such finger.
The loss of the middle or second phalange or any finger shall be con-

sidered to be equal to the loss of two-thirds of such finger.
.

The loss of more than the middle or distal phalange of any finger
shall be considered to be equal to the loss of the whole finger; pro
vided, however, that in no case shall the amount received for the loss of
a thumb and more than one finger on ·the same hand exceed the amount

provided in this schedule for the loss of a hand.
For the loss of the metacarpal bone (bone of palm) for the corre

sponding thumb, finger, or fingers above, .add ten weeks to the number
of weeks as above, subject to the limitation that in no case shall the
amount received for the loss or injury to anyone hand be more than for
the loss of the hand.

For ankylosis (total stiffness of) or contracture (due to sears. or in
juries) which make the fingers useless, the same number of weeks shall
apply to such finger or fingers or parts of fingers (not thumb) as given
above.

For the loss of a hand 60 peq cent of the average weekly wages dur-
ing 150 weeks. .

. /( For the loss of an arm at or above the elbow 60 per cent of the aver-1V �ge weekly wages during 2QO weeks._,
For the loss of one of the toes, o-ther than the great toe, 60 per cent

of the average weekly wages during 10 weeks.
For the loss of the great toe 60 per cent of the average weekly wages

during 30 weeks.
The loss of more than two-thirds of any toe shall be considered to

be equal to the loss of the whole toe.
The loss of less than two-thirds of any toe shall be considered to be

equal to the loss of one-half of the toe.
For the loss of a foot 60 per cent of the average weekly wages dur

ing 125 weeks.
For the loss of a leg at or above the knee 60 per cent of the average

weekly wages during 200 weeks.
.

For the total and permanent loss of the sight of one eye 60 per cent
of the average weekly wages during 100) weeks.

In the foregoing enumerated cases of permanent, partial incapacity,
it shall be considered that the permanent loss of the use of a member
shall be equivalent to and draw. the same compensation as the loss of
that member.

For the complete and permanent loss of the hearing in both ears 60
per cent of the weekly wages during 150 weeks.

For the. loss of an eye and leg above the knee 60 per cent of the aver-

age weekly wages during a period of 350 weeks.
.
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For the loss of an eye and an arm above the elbow 60 per cent of the
average weekly wages during a period of 350 weeks.

For the loss of an eye and a hand 60 per cent or the average weekly
wages during a period of 325 weeks.

.

For the loss of an eye and a foot 60 per cent of the average weekly
wages during a period of 300 weeks.

Where the employe sustains concurrent injuries resulting in concur- .

rent incapacities, he shall receive compensation only for the injury which

producesthe longest period ofincapacity ; but this section shall not af
fect liability for the concurrent loss or the loss of the use thereof of
more than one member, for which members compensation is provided in
this schedule; compensation for specific injuries under this act shalf be
cumulative as to time and not concurrent.

In all cases or permanent, partial, incapacity, it shall be considered
that the permanent loss of the use of the member be equivalent to and
draw the same compensation as the loss of that member; but the com

pensation in and by, said schedule provided shall be in lieu of all other
compensation in such cases.

In all other cases, partial incapacity, including any disfigurement
which will impair the future usefulness or occupational opportunities
of the injured employe, compensation shall be determined according
to ,the percentage of incapacity, taking into account, among other things,
any previous incapacity, the nature of the physical injury or disfigure
ment, the occupation of the injured employe and the age at the time of
the injury; the compensation paid therefor shall be 60 per cent of the
average weekly wages of the employe, but not to exceed $15.00 per \
week, multiplied by the percentage of incapacity caused by the injury 1\for such period as the board may determine not exceeding 300 weeks.
Whenever the weekly payments under this paragraph would be less
than $3.00 per week, the period may be shortened, and the payments
correspondingly increased by the board. [Acts 1913, p. 429, pt. 1, § 12;
Act March 28, 1917, ch. 103, pt. 1, § 12.]

Art. 5246-22. Refusal of employe to accept proffered employment
suited to his physical condition-e-If the injured employe refuses employ
ment reasonably suited to his incapacity and physical condition, procur
ed for him in the locality where injured or at a place agreeable to him,.
he shall not be entitled to compensation during the period of such re

fusal, unless in the opinion of the Board such refusal is justifiable. This
section shall not apply in cases of specific injuries for which a schedule
is fixed by this Act. [Act March 28, 1917, ch. 103, pt. 1, § 12a.]

Art. 5246-23. Claims for hernia; surgical operation; refusal of

employe to submit to; , examination; compensation in case of success

.
ful operation, and in case of resulting death.-In all claims for hernia
resulting from injury sustained in the course of employment, it must be
definitely proven to the satisfaction of the Board.

First. That there was an injury resulting in hernia.
Second. That the hernia appeared suddenly and immediately fol

lowing the injury.
Third. That the hernia did not exist in any degree prior to the in-

jury for which compensation is claimed.
'

Fourth. That the injury was accompanied by pain.
In all such cases where liability for compensation exists, the associa

tion shall provide competent surgical treatment by radical operation.
In case the injured employe refuses to submit to the operation, the

�05



Art. 5246-23 LABOR (Title 7'1

Board shall immediately order a medical examination of such employe
by a physician or physicians of its own selection at a time and place to
be by them named, at which examination the employe and the associa
tion, or either of them, shall have the right to have his or their physician
present. The physician or physicians so selected shall make to the
Board a report in writing, signed and sworn to, setting forth the facts
developed at such examination and giving his or their opinion as to the

advisability or non-advisability of an operation. If it be shown to the
Board by such examination and the written report thereof and the ex

pert opinions thereon that the employe has any chronic disease or is
otherwise in such physical condition as to render it more than ordi
narily unsafe to submit to such operation he shall, if unwilling to submit
to the operation, be entitled to compensation for incapacity under the
general provisions of this Act. If the examination and the written re

port thereof and the expert opinions thereon then on file before the
Board do not show to the Board the existence of disease or other physi
cal condition rendering the operation more than ordinarily unsafe and
the board shall unanimously so find and so reduce its findings to writing
and file the same in the case and furnish the employe and the association
with a copy of its findings, then if the employe with the knowledge of
the result of such examination, such report, such opinions and such find

ings, thereafter refuses to submit within a reasonable time, which time
shall be fixed in the findings of the Board, to such operation, he shall
be entitled to compensation for incapacity under the general provisions
of this Act, for a period not exceeding one year.

If the employe submits to the operation and the same is successful,
which shall be determined by the Board, he shall 'in addition to the sur

gical benefits herein provided for be entitled to compensation for 26
weeks from the date of the operation. If such operation is not success

ful and does not result in death, he shall be paid compensation under
the general provisions of this Act the same as if such operation had not
been had; other than in determining the quantum of compensation to
be .paid to the employe, the Board may take into consideration any mi
nor benefits that accrued to the employe by reason thereof or any aggra
vation or increased injury which accrued to him by reason thereof:

If the hernia results in death within one year after it is sustained,
or the operation results in death, such death shall be held a result of
the injury causing such hernia and compensated accordingly under the
provisions of this Act. This paragraph shall not apply where the em

ploye has wilfully refused to submit to an operation which has been
found by the examination herein provided for' not to be more than ordi
narily unsafe. [Id., § 12b.]

Art. 5246-24. Compensation for subsequent injury.-If an em

ploye who has suffered a previous injury shall suffer a subsequent in
jury which results in a condition of incapacity to which both injuries
or their effects have contributed, the association shall be liable because
of such injury onlyfor the compensation to which the subsequent injury
would have entitled the injured employe had there been no previous in
jury. [Id., § 12c.]

Art. 5246-25. Change in compensation awarded during incapacity;
review.-Upon its own motion or upon the application of any person in
terested showing a change of conditions, mistake, or fraud, the board at

.any time within the compensation period may review any award or or

der, ending, diminishing or increasing compensation previously award-
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ed within the maximum and minimum provided in this Act, or change
or revoke its previous order sending immediately to the parties a copy
of its subsequent order or award. Review under this section shall be

only upon notice to the parties interested. [Id., § 12d.]
Art. 5246-26. Demand for surgical operation by employe or the

association; examination and report; refusal to. submit to operation.
In all cases where liability for compensation exists for an injury sus

tained by an employe in the course of his employment and a surgical
operation for such injury will effect a cure of the employe or will ma

terially and beneficially improve his condition the association or the em

ploye may demand that a surgical operation be had upon the employe
as herein provided, and the association, shall provide and pay for all
necessary surgical treatment, medicines and hospital services incident
to the performance of said operation, provided the same is had. In case

either of said parties demands in writing to the board such operation
the board shall immediately order a medical examination of the employe
in the same manner as is provided for in the section of this Act relating
to hernia. If it be shown by the examination, report of facts and opin
ions of experts, all reduced to writirig and filed with the board, that such

operation is advisable and will relieve the condition of the injured em

ploye or ·will materially benefit him, the board shall so state in writing
and upon unanimous order of said board in writing, a copy of which
shall b� delivered to the employe and the association, shall direct the
employe at a time and place therein stated to submit himself to an oper
ation for said injury. If the board should find that said operation is not

advisable, then the employe shall continue to be compensated for his in
capacity under the general provisions of this Act. If the board shall
unanimously find and so state in writing that said operation is advisable,
it shall make its order to that effect, stating the time and place when
and where such operation is to be performed, naming the physicians
therein who shall perform said operation, and if the employe refuses to
submit to such operation, the board may order or direct the association
to suspend the whole or any part of his compensation during the time of
said period of refusal. The results of such operation, the question as to
whether the injured employe shall be required to submit thereto and the
benefits and liabilities arising therefrom shall attach, be treated, han
dled and determined by the board in the same way as is provided in the
case of hernia in thls Act. [Id., § 12e.]

Art. 5246-27. Contracts with physician to be in writing and filed
with board; where not filed employe may procure medical aid.-In all
cases where a subscriber or the association has in his or its employ a

physician or physicians regularly paid in any manner whatsoever by.
such subscriber or association to administer to' or treat injured em

ployes, the name or names of such physicians at the date of employment
of the same shall be filed with the board together with a copy of the
contract of such employment. If the contract of such physician or phy
sicians is not in writing, then the same. shall be reduced to writing and
a copy thereof filed with the board. Such contract shall state fully the
extent and scope of the employment and the compensation to be paid
such physician or 'physicians. If the association or subscriber wilfully
fails or refuses to comply with this provision of this Act, then an injured
employe or any person acting for him shall have the right to provide
hospital services, medical aid and medicine for said injured employe, at
the expense of and the same -shall be charged to the association, and the
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subscriber or association shall notify the employe at or"'before the time
of injury what physician or physicians are contracted with to treat his
or its employes. [Id., § 12f.]

.

Art. 5246-28. Contributions from employes prohibited; effect of
vio.Jation.-It shall be unlawful for any subscriber or any employer who
seeks to comply with the provisions of this Act to either directly or indi

rectly collect of or from his employes by any means or pretense what
ever any premium under this Act or part thereof paid or to be paid upon
any policy of such insurance under this Act which covers such em

ployes, or any intended policy of such insurance designed to cover such

employes, and, if any such subscriber or any employer of labor in this
State violates this provision of this Act, then any employe or the legal
beneficiary of any employe of such employer or subscriber shall be enti
tled to all the benefits of this Act and in addition thereto shall have a

separate right of action to recover damages against such employer with
out regard to the compensation paid or to be paid to such employe or

beneficiary under this Act, and the association shall in no wise be re

sponsible because of such separate action by such employe or benefi
ciary against such employer on such separate cause of action. [Id.,
§ 12g.]

,

Art. 5246_,..29. Contracts to indemnify subscriber void; insurance
similar to that provided herein prohibited.-Every contract or agree
ment of an employer, the purpose of which is to indemnify him from
loss or damage on account of the injury of an employe by accidental
means or on account of the negligence of such employer Dr his officer,
agent or servant, shall be absolutely void unless it also covers liability
for the payment of the compensation provided for by this Act. Pro
vided, that this section of this Act shall not apply to employers of labor
who are not eligible under the terms of this Act to become subscribers
thereto, nor to employers whose employes have elected to reject the

provisions of this Act, nor to employers eligible to come under the terms
of this Act who do not elect to do so, but who choose to carry insurance
upon their employes independently of this law and without attempting
in such insurance to provide compensation under the terms of this Act;
but further provided that any evasion of this section' whereby .an insur
ance company shall under-take, under the guise of wr.iting insurance
against the risk of the employers who do not see proper to come under
this Act, to write insurance substantially or in any material respect sim
ilar to the insurance provided for by this Act, that such insurance shall
be void as provided for by the foregoing provisions of this Section.
[Id., § 12h.]

Art. 5246-30. Mode of estimating weekly wage of minors; haz
ardous employments.-If it be established that the injured employe
was a minor when injured and that under normal condition his wages
would be expected to increase, that fact may be considered in arriving
at his average weekly wages and compensation may' be fixed according
ly. This section shall not be considered as authorizing the employment
of a minor in any hazardous employment which is prohibited by any
statute of this State. [Id., § 12i.]

Art. 5246-31. [ 5246ri] Guardian or next friend of minor or in

competent; payments direct to minor.-If an injured employe is men
tally incompetent or is a minor or is under any other disqualifying cause
at the time when any rights or privileges accrue to 'him or exist under
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this Act, his guardian or next friend may in his behalf claim and exer

cise such /rights and privileges except as otherwise herein provided.
In case of partial incapacity or temporary total incapacity payment

of compensation may be made direct to the minor and his receipts taken·
therefor, if the authority to so pay and receipt for said compensation is
first obtained from the board. [Acts 1913, p. 429, pt. 1, § 13; Act March
28, 1917, ch. 103, pt. 1, § 13.]

.

Art, 5246-32. [5246nn] No waiver of rights.-No agreement by
any employe to waive his rights to compensation under this Act shall
be valid. [Acts 1913, p. 429, pt. 1, § 14; Act March 28, 1917, ch. 103,
pt. 1, § 14.]

Art. 5246-33. [5246nnn] Lump sum for death or total permanent
incapacity.-In cases where death or total permanent incapacity results
from an injury, the liability of the association may be redeemed by pay
ment of a lump sum by agreement of the parties thereto, subject to the
approval of the Industrial Accident Board hereinafter created. This
section shall be construed as excluding any other character of lump sum

settlement save and except as herein specified; provided, however, that
in special cases where in the judgment of the board manifest hardship
and injustice would otherwise result, the board may compel the associa
tion in the cases provided for in this section to redeem their liability by
payment of a lump sum aS'may be determined by the Board. [Acts
1913, p. 429, pt. 1, § 15; Act March 28, 1917, ch. 103, pt. 1, § 15.]

Art. 5246-34. Increasing amount of weekly insta1lments.-In any
case where compensation is payable weekly at a definite sum and for a

definite period, and it appears to the Board that the amount of com

pensation being paid is inadequate to meet the necessities of the bene

ficiary the Board shall have the power to increase the amount of com

pensation by correspondingly decreasing the number of weeks for which
the same is to be paid allowing such discount to the company increasing
such payments as is applicable in cases of lump sum settlement. [Act
March 28, 1917, ch. 103, pt. 1, � 15a.]

Art. 5246-35. [52460] Causes of action for death survive.-In all
cases of injury resulting in death, where such injury was sustained in
the course of employment, cause of action shall survive. [Acts 1913, p.
429, pt. 1, § 16; Act March 28, 1917, ch. 103, pt. 1, § 16.]

Art. 5246-36. Aliens entitled to compensation ; consular officers
may represent claimants; commutation-e-Non-resident, alien benefi
ciaries and resident alien beneficiaries shall be entitled to compensation
under this Act. Nonresident alien beneficiaries may be officially repre
sented by the consular officers of the nation of which such alien or aliens
may be citizens or subject, and in such cases the consular officers shall
have the right to receive for distribution for such non-resident, alien
beneficiaries all compensation awarded hereunder, and the receipt of
such consular officers shall be a full discharge of all sums paid to and
received by them. The association may at any time, subject to the ap
proval of the Board, commute. all future instalments' of compensation
payable to alien beneficiaries, not resident of the United States, by pay
ing to such alien beneficiaries the sum agreed upon and filing receipts
therefor with the Board. [Act March 28, 1917, ch. 103, pt. 1, § 17.]

Art. 5246-37. Failure of association to. make payments; forfeiture
of right to do business.-It is the purpose of this Act that the compen
sation herein provided for 'shall be paid from week to week and as it ac-
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crues and directly to the person entitled thereto, unless the liability is
redeemed as in such cases provided elsewhere herein, and, if the associ
ation wilfully fails or refuses to pay compensation as and when the same

matures and accrues, the Board shall notify said association that suchis
the course it is pursuing and if after such notice the association contin
ues to wilfully 'refuse and fail to meet these payments of compensation
as provided for in this Act, the Board shall have the power to hold that
such association is not complying' with the provisions of this Act. And
shall certify such fact to the Commissioner of Insurance and Banking
and said 'certificate shall be sufficient cause to justify said Commissioner
of Insurance and Banking to revoke or forfeit the license or permit of
such Association to do business in Texas; provided, said power of the
Board shall not be held to deny the association the right to bring suit or

suits to set aside any ruling, order or decision of the Board. [Id., § 18.]
Art. 5246-38. Injury to employe outside the state.-If an employe

who has been hired in this State sustained injury in the course of his
employment he shall be entitled to compensation according to the law
of this State, even though such injury was received outside of the State.
[Id., § 19.]

Art.
5246-39. Industrial accident board created;

,

how constituted and appointed;
term of members.

5246-40. Qualifications of members; legal
adviser and chairman.

6246-41. Salaries and expenses; secretary,
clerks, etc.; offices; free trans

portation.
5246-42. Duties and powers of board; ex

amination of injured employes;
reduction or suspension of com
pensation; process and proce
dure; subpoena of witnesses;
oaths; examination of books,
etc. ; ruling to be on questions
of fact.

5246-43. Employe shall give notice of in
jury and file claim within what
time; waiver of limitation by
board.

6246-44. Questions to be determined by
board; suit by person aggriev
ed; notice; suit how determin
ed; parties; if suit not brought
within 20 days, award of board
may be enforced by forfeiture
of license of association.

PART II

Art.
5246-45. Suit to enforce award; damages

and attorney's fee; maturity of
installments on failure to make
payment; venue.

5246-46. Compensation where sub-contrac
tor is employed; right of action
against sub-contractor.

5246-47. Where injury caused by third per
son employe shall elect; subro
gation of association; compro
mise; notice; approval of board.

5246-48. Employes to keep record of inju
ries; reports; penalty for failure.

5246-49. Quorum of board; vacancy; seal;
orders; etc., admissible in evi
dence.

5246-50. Certified copies of orders; fees
and disposition thereof; fund for
clerk hire.

5246-51. Sessions of board or members; in
spectors and adjusters.

5246-52.. Association to notify board of sus

pension of payments.
5246-53. Compensation may be paid month

ly or quarterly; compromise or

commutation in doubtful cases.

Article 5246-39. [524600] Industrial accident board created; how
constituted and appointed ; terms of members.-There shall be an In
dustrial Accident Board consisting of three members, and the same is
hereby created to be appointed by the Governor, one of whom shall be
Chairman, and said board shall have the powers, duties and functions
hereinafter conferred. Beginning with September 1, 1917, one member
thereof shall be appointed for a term of two years, one for four years
and one fori six years; thereafter the term of office for members of the
board shall be six years. Appointments to fill vacancies on the board
shall be for the unexpired terms. [Acts 1913, p. 429, pt. 2, § ,1; Act
March 28, 1917, ch. 103, pt. 2, § 1..]

Art. 5246-40. [5246000] Qualifications of members; legal advi
ser and chairman.-One member of the Industrial Accident Board shall
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be at the time of his appointment an employer of labor in some industry
or business covered by this Act; one shall be at the time of his appoint
ment employed in some business industry as a wage earner, and the
third member shall be at the time of his appointment a practicing attor

ney of recognized ability, said member to act in the capacity of legal ad
viser to the Board, in addition to his other duties as a member thereof
and to be Chairman of said Board. [Acts 1913, p. 429, pt. 2, § 2; Act
March 28, 1917, ch. 103, pt. 2, § 2.]

Art. 5246-41. [5246p] Salaries and expenses ; secretary, clerks,
etc.; offices; free transportation.-The salaries and expenses of the In
dustrial Accident Board shall be paid by the State. The salaries of the
said members of the Board shall be as follows: For the Chairman of
said Board $3000.00 per year, and for each of the other members thereof
$2500.00, payable in equal monthly installments. The Board may ap
point a Secretary at a salary not to exceed $2000.00 a year. And may
appoint such other clerical and other assistants as may be necessary to

properly administer this Act. It shall also be allowed an annual sum,
the amount to be determined by the Legislature, for. clerical and other
services, office equipment, traveling and all other necessary expenses.
The board shall be provided suitable offices in the Capitol or some con

venient building in the city of Austin where its records shall be kept.
The members of said board, or any employe thereof, shall have the

right to travel upon free railroad transportation in the prosecution of
the duties of their respective offices in the State of Texas without vio
lating any provision of the anti-pass laws of this State, and any railroad
company issuing such transportation shall not be deemed nor held to
have violated any law of this State by reason thereof. [Acts 1913, p.
429, pt. 2, § 3; Act March 28, 1917, ch. 103, pt. 2, § 3.]

Note.-This article is in part superseded by Act June 5, 1917, 1st C. S., ch. 48, § 2,
post, art. 7085b, fixing the salary of the chairman of the board at $4,000, and of the other
two members of the board at $3,000 each.

Art. 5246-42. [5246pp] Duties and powers of board; examina-.
tion of injured employes; reduction or suspension of compensation;
process and procedure; subpcena of witnesses; oaths; examination of
books, etc.; rulings to be on questions of fact.-The Board may make
rules not inconsistent with this Act for carrying out and enforcing its
provisions, and may require any employe claiming to have sustained
injury to submit himself for examination before such board or someone

acting under its authority at some reasonable time and place within the
State, and as often as may. be reasonably ordered by the board to a phy
sician or physicians authorized to practice under the laws of this State.
If the employe or the association requests, he or it shall be entitled to
have a physician or physicians of his or its own selection present to par
ticipate in such examination. Refusal of the employe to submit to such
examination shall deprive him of his right to compensation during the
continuance of such refusal. When a right to compensation is thus sus

pended no compensation shall be payable in respect to the period of
suspension. If any employe shall persist in unsanitary or injurious
practices which tend to either imperil or retard his recovery, or shall re

fuse to submit to such medical or surgical treatment as is reasonably es

sential to promote his recovery .. the board may in its discretion order or

direct the association to reduce or suspend the compensation of any such
injured employe. No compensation shall be reduced or suspended un

der the -terms of this section without reasonable notice to the employe
and an opportunity to be heard.
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The association shall have the privilege of having any injured em

ploye examined by a physician or physicians of rts.own selection, at rea

sonable times, at a place or places suitable to the condition of the injur
ed employe and convenient; and accessible to him; provided, however,
that the association shall pay for such examination and the reasonable
expense incident to the injured employe in submitting thereto; and pro
vided further that the injured employe shall have the privilege to have
a physician or physicians of his own selection, at the expense of such
injured employe, present to participate in such examination.

Process and procedure shall be as summary as may be under this
Act. The board or any member thereof shall have power to subpcena
witnesses, administer oaths, inquire into matters of fact, and to examine
such parts of the books and records of the parties to a \ proceeding as re

late to questions in dispute. All rulings and decisions of the board re

lating to disputed claims' shall be upon questions of fact and in accord
with the provisions of this Act. [Acts 1913, p. 429, pt. 2, § 4; Act
March 28, 1917, ch. 103, pt. 2, § 4.]

Art. 5246-43. [5246ppp] Employe shall give notice of injury and
file claim within what time; waiver of limitation by board.-Unless the
association or subscriber have notice of the injury, no proceeding for

compensation for injury under this Act shall be maintained unless a no

tice of the injury shall have been given to the association or subscriber
within thirty (30) days after the happening thereof, and unless a claim
for .compensation with respect to such injury shall have been made with
in six (6) months after the occurrence of same; or, in case of death of
the employe or in the event of his physical or mental incapacity within
six (6) months after the death or the removal of such physical or mental
incapacity. Provided that for good cause the Board may, in meritorious
cases, waive the strict compliance with the foregoing limitations as to

notice, and the filing the claim before the Board. [Acts 1913, p. 429,
pt. 2, § 4a; Act March 28" 1917, ch. 103, pt. 2, § 4a.]

C1ted, Fidelity & Casualty Co. of New York v. House ('elv. App.) 191 S. W. 155.

Art. 5246-44. r5246q] Questions to be determined by board; suit
by person aggrieved; notice; suit how determined; parties; if suit not

brought within 20 days award of board may be enforced by forfei
ture 0.£ license of association.-All questions arising under this Act, if
not settled by agreement of the parties interested therein and within the
terms and provisions of this Act, shall, except as otherwise provided, be
determined by the board. Any interested party who is not willing and
does not consent to abide by the final ruling and decision of said board
shall within twenty days after the rendition of said final ruling and'de
cision by said board give notice to the adverse party and to the board
that he will not abide by said final ruling and decision. And he shall
within twenty days after giving such notice bring suit in some'court of
competent jurisdiction in the county where the injury occurred to set
aside said final ruling'and decision and said board shall proceed no fur
ther toward the adjustment of such claim, other than as hereinafter pro
vided; provided, however, that whenever such suit is brought, the rights
and liability of the parties thereto shall be determined by the provisions
of this Act, and the suit of the injured employe or person suing on ac

count of the death of such employe shall be against the association if the
employer of such injured or deceased employe at the time of such injury
or death was a subscribed as defined in this Act. If the final order of
the board is against the association then the association and not the em-
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ployer shall bring suit to set aside said final ruling and decision. of the
board, if it so desires, and the. court shall in either event determine the
issues in such cause instead of the board upon trial de novo and the bur
den of proof shall be upon the party claiming compensation. In case of

recovery the same shall not exceed the maximum compensation allowed
under the provisions of this Act. If any party to any such final ruling
and decision of the board, after having given notice as above provided,
fails within said twenty days to institute and prosecute a suit to set the
same aside, then said final ruling and decision shall be binding upon all

parties thereto, and, if the same is against the association, it shall at 'once

comply with such final ruling and decision, and failing to do so the board
shall certify that fact to the Commissioner of Insurance and Banking,
and such certificate shall be sufficient cause to justify said Commissioner
of Insurance and Banking to revoke or forfeit the license or permit of
such association to do business in Texas. [Acts 1913, p. 429, pt. 2, § 5;
Act March 28, 1917, ch. 103, pt .. 2, § 5.]

Conclusiveness of award.-Under Vernon's Sayles' Ann. Civ. St. 1914, art. 5246q, the
industrial accident board having with consent of the injured employe adjusted his claim,
its determination is final, and he cannot sue thereon. Fidelity & Casualty C«. of New
York v. House (Civ. App.) 191 s. W. 155.

Art. 5246-45. Suit to enforce award; damages and attorney's fee;
maturity of installments on failure to make payment; venue.-In all cas

es where the board shall make a final order, ruling or decision as pro
vided in the foregoing Section 5 [Art. 5246-44] hereof, and against the
association, and, the association shall fail and refuse to obey or comply
with the same and shall fail or refuse to bring suit to set the same aside
as in said Section 5 is provided, then in that event, the claimant in addi
tion to the rights and remedies given him and the board in said Section
5 may bring suit in some court of competent jurisdiction where the in- \

jury occurred, upon said order, ruling or decision, and if he secures a

judgment in said court sustaining such order, ruling or decision in whole
or in part, he shall also be entitled to recover the further sum of twelve
per cent as damages upon the amount of compensation so recovered in
said judgment, .together with a reasonable attorney's fee for the prose
cution and collection of such claim.

It. is further provided that where the Board has made an award
against an association requiring the payment to an injured employe
or his beneficiaries of any weekly or mont.hly payments, under the terms
of this Act, and such association should thereafter fail or refuse, with
out justifiable cause, to continue to make said payments promptly as

they mature, then the said injured employe or his beneficiaries, in case

of his death, shall have the right to mature the entire claim and to in
stitute suit thereon in any court of competent jurisdiction where the in
jury occurred to collect the full amount thereof, together with twelve
per cent penalties and attorney's fees, as provided for in the foregoing
paragraph of this Section. Suit may be brought under the provisions
of this Section of the Act, either in the county where the accident oc

curred, or in any county where the claimants reside, or where one or
more of such claimants may have his place of residence at the time of
the institution of the suit.· [Act March 28, 1917, ch. 103, pt. 2, § Sa.]

Art. 5246-46. [5246qq] Compensation where sub-contractor is em

ployed; right of action against sub-contractor.-H any subscriber to this
Act with the purpose and intention of avoiding any liability imposed by
the terms of the Act sublets the whole or any part of the work to be
performed or done by said. subscriber to any sub-contractor, then in the
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event any employe of such sub-contractor sustains an injury in the
course of his employment he shall be deemed, to be and taken for all
purposes of this Act to be the employe of the subscriber, and in addition
thereto such employe shall have an independent right of action against
such sub-contractor, which shall in no way be affected by any compen
sation to be received by him under the terms and provisions of this Act.
[Acts 1913, p. 429, pt. 2, § 6; Act March 28, 1917, ch. 103, pt. 2, § 6.]

Art. 5246-47. Where injury caused by third person employe shall
elect; subrogation of association; compromise; notice; approval of
board.e=Where the injury for which compensation is payable under this
Act was caused under circumstances creating a legal liability in some

person other than the subscriber to pay damages in respect thereof, the
employe may at his option proceed either at law against that person to
recover damages or against the association for compensation under this
Act, but not against both, and if he elects to proceed at law against the
person other than the subscriber, then he shall not be entitled to com

pensation under the provisions of this Act; if compensation be claimed
under this Act by the injured employe or his legal beneficiaries, then the
association shall be subrogated to the rights of the injured employe in
so far as may be necessary and may enforce in the name of the injured
employe or of his legal beneficiaries or in its own name and for the joint
use and benefit of said employe or beneficiaries and the association the

liability of said other person, and in case the association recovers a/sum

greater than that paid or assumed by the association to the employe
or his legal beneficiaries, together with a reasonable cost of enforcing
such liability, which shall be determined by the court trying the case,
then out of the sum so recovered the association shall reimburse itself
and pay said cost and the excess so recovered shall be paid to the injured
employe or his beneficiaries. The association shall not have the right to

adjust or compromise such liability against such third person without
notice to the injured employe or his beneficiaries. The association shall
not have the right to adjust or compromise such liability against such
third person without notice to the injured employe or his beneficiaries
and the approval of the board, upon a hearing thereof. [Act March 28,
1917, ch. 103, pt. 2, § 6a.]

Art. 5246-48. [5246qqq] Employer to keep record of injuries;
reports; penalty for failure.-Every subscriber shall hereafter keep a

record of all injuries, fatal or otherwise, sustained by his employes in the
course of their employment. Within eight days after the occurrence of
an accident resulting in an injury to an employe, causing his absence
from work for more than one day, a report thereof shall be made in
writing to the board on t>lanks to be procured from the board for that
purpose. Upon the termination of the incapacity of the injured employe,
or if such incapacity extends beyond a period of sixty days, the sub
scriber shall make a supplemental report upon blanks to be procured for
that purpose. The said report shall contain the name and nature of the
business of the employer, the location of the establishment, the name,
age, sex and occupation of the injured employe and the character of
work in which he was engaged at the time of the injury, and shall state
the date and hour of receiving such injury and the nature and cause of
the injury, and such other information as the board may require. Any
employer willfully failing or refusing to make any such report within
the time herein provided, or willfully failing or refusing to give said
board any' information demanded by said board relating to any injury
to any employe, which information is in the possession of or can be as-
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certained by the employer by the use of reasonable diligence, shall be
liable for and shall pay to the State of Texas a penalty of not more than
one thousand dollars for each and every offense, the same to be recover

ed in a suit to be instituted and prosecuted in Travis county by the At

torney General or by the district or county attorney under his direction
in a district court thereof. [Acts 1913, p. 429, pt. 2; § 7; Act March 28,
1917, ch. 103, pt. 2, § 7.]

'Cited, Fidelity & Casualty Co. of New York v. House (Clv. App.) 191 S. W. 155.

Art. 5246-49. Quorum of board; vacancy; seal; orders, etc., ad
missible in evidence.-A majority of the Board shall constitute a quor
um to transact business, and the act or decision of any two members of
the Board shall be held the act or decision of the Board, except as other
wise herein specifically provided. No vacancy shall impair the right of
the remaining member or members of the Board to exercise all the pow
ers of the Board. The Board shall provide itself with a seal for the au

thentication of its orders, awards or proceedings on which shall be in
scribed the words "Industrial Accident Board, State of Texas, Official
'Seal." And any order, award or proceeding of said Board when duly at

tested and sealed by the Board or its secretary shall be admissible as ev

_idence of the act of said Board in any court in this State. [Act March
28, 1917, ch. 103, pt. 2, § 8.]·

.

Art. 5246-50.
.

Certified copies 0.£ orders; fees, and disposition
thereof; fund for clerk hire.-Upon the written request and payment of
the fees therefor, which fees shall be the same as those charged for sim
ilar services in the Secretary of State's office, the Board shall furnish
to any person entitled thereto a certified "Copy of any order, award, deer
sion or paper on file in the office of said Board, and the fees so received
for such copies shall be covered into the Treasury of the State of Texas
into the fund for assistant clerical hire in the department of the Indus
trial Accident Board, and so much thereof as may be necessary may be
used by said department upon proper voucher therefor to pay the neces

sary clerks to make such copies, and any excess that may exist at the
end of any fiscal year in such fund shall lapse into the general revenue

fund of this State, and no fee or salary shall be paid to any clerk or other
person in said department for making such copies in excess of the fees

charged for such copies. [Id., § 9.]
Art. 5246-51. Sessions of board or members; inspectors and ad

justers.-Said Board or any member thereof may hold hearings or take
testimony or make investigations at any point within the State of Texas,
reporting the result thereof, if the same is made by one member, to the
Board, or it can employ or use the assistance of an inspector or adjuster
for the purpose of adjusting and settling claims for compensation or de
veloping the facts relating to any claim for compensation. [Id., § 10.]

Art. 5246-52. Association to notify board of suspension of pay
ments.-When the association suspends or stops payment of compensa
tion, it shall immediately notify the Board of that fact, giving to said
Board the name, number and style of the claim, the amount paid there
on, the date of the suspension or stopping of payment thereon and the
reason for such· suspension or stopping of payment of compensation.
[Id., § 11.]

Art. 5246-53. Compensation may be paid monthly or quarterly;
compromise or commutation in doubtful cases.-The Board upon appli
cation of either party may, in its discretion, having regard to the welfare
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of the employe and the convenience of the association, authorize com

pensation to be paid monthly or quarterly.
In any case where the liability of the association or the extent of the

injury of the employe is uncertain, indefinite or incapable of being sat

isfactorily established the Board may approve any compromise, adjust
ment, settlement or commutation thereof made between the parties .

. [Id., § 12.]

Art.
5246-54. Texas Employers' Insurance As-

sociation created; corporate
powers.

5246-55. Governor to appoint first directors;
term and election of successors;
increase or decrease of number.

5246-56. To exercise powers of subscribers
until their first meeting; by
laws.

5246-57. Election of president and officers.
5246-58. Quorum of directors; vacancies.
5246-59. Executive committee.
5246-60. Who may be subscriber.
·5246-61. First meeting of board; notice.
5246-62. Voting power of subscribers.
5246-63. When association may issue poli-

cies.
5246-64. Statement and certificate before

issuance of policies; license to
association.

5246-"£5. Issuance of policies to be suspend-
ed, when. I

5246-66. License to issue policies, when to
be granted.

5246-67. Groups of subscribers, premiums,
dividends, etc.

5246-68. May fix limit of liability.
5246-69. Assessments; duty to pay.

PART III

Art.
5246-70. Dividends: groups; assets liable

for compensation claims.
5246-71. Assessments suspended in case of

surplus; certificate of insurance
commissioner.

5246-72. Nonpa.rttcipattng policies.
5246-73. Classes and rates.
5246-74. Acts subject to approval of· Com

missioner of Insurance and
Banking.

5246-75. Rules for prevention of accidents;
access to premises; review of
rules.

5246-76. Employer shall give notice to
board on becoming a subscriber;
association to give notice; pen
alty for failure.

5246-77. Notice to employes of securing of
policy. .

5246-78. Notice to incoming employes;' no

tice of discontinuance of policy;
filing copy of notice with board.

5246-79. Association shall pay subscriber
amount of judgment, when.

5246-80. Corporate powers shall not ex-

pire, etc.
.

5246-81. Reserves.

Article 5246-54. [5246r] Texas Employers' Insurance Association
created ; corporate powers.-The "Texas Employers' Insurance Associ
ation" is hereby created, a body corporate with the powers provided in
this Act and with all the general corporate powers incident thereto.
[Acts 1913, p. 429, pt. 3, § 1; Act March 28, 1917, ch. 103, pt. 3, § 1.]

Constltutionallty.-Even if the sections of the Workmen'S Compensation Act, au

thorizing creation and regulation of the Texas Employers' Insurance Association, vio
late Const. art 12, §§ 1, 2, as to creation Of private corporations, they may be elimi
nated without impairing the sections as to contributory negligence, assumed risk, and
fellow servants. Memphis Cotton Oil Co. v. Tolbert (Civ, App.) 171 S. W. 309; Con
sumers' Lignite Co. v. Grant (Clv. App.) 181 S. W. 202.

Art. 5246-55. [5246rr] Governor to appoint first directors; term
and election of successors; increase or decrease of number.-The Gov
ernor shall appoint a board of directors of the association consisting of
twelve members, who shall serve for a term of one year or until their
successors are elected by ballot by the subscribers at such time and for
such term as the by-laws shall provide; provided that at any annual
meeting of subscribers the number of directors may be .increased or de
creased by resolution duly recorded in the minutes of such meeting.
[Acts 1913, p. 429, pt. 3, § 2; Act March 28, 1917, ch. 103, pt. 3, § 2.]

Art. 5246-56. [5246rrr] To exercise powers of subscribers until
first meeting; by-laws.-Until the first meeting of the subscribers, the
board of directors shall have and exercise all the powers of the sub
scribers and may adopt by-laws, not inconsistent with the provisions of
this Act, which shall be in effect until amended or repealed by the sub
scribers. [Acts 1913, p. 429, pt. 3, § 3; Act March 28, 1917, ch. 103,
pt. 3, § 3.1
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Art. 5246-57. [5246s] Election of president and officera-e-The
board of directors shall immediately choose by ballot a president, who
shall be a member of the board, a secretary, a treasurer, and such other
officials as the by-laws may provide. [Acts 1913, p. 429, pt. 3, § 4; Act
March 28, 1917, ch. 103., pt. 3, § 4.]

Art. 5246-58. [5246s5] Quorum of directors; vacancies.c-Seven
or more of the directors shall constitute a quorum for the transaction of
business. Vacancies in any office may be 'filled in such manner as the
by-laws shall provide. [Acts 1913, p. 429, pt. 3, § 5; Act March 28, 1917�
ch. 103, pt. 3, § 5.]

Art. 5246�59. Executive committee.-The board of directors may
appoint an executive committee which may have and exercise all of the

powers of the board of directors except when the board is in session.

[Act March 28, 1917, ch. 103, pt. 3, § Sa.]
Art. ,5246-60. [5246sss] Who may become subscribers.-Any

employer of labor in this State may become a subscriber except as pro
vided in Section 2, Part I [Art. 5246-2], of this Act. [Acts 1913, p. 429,
pt. 3, § 6; Act March 28, 1917, ch. 103, pt. 3, § 6.]

Necessity of election.-Employers' Liability Act, pt. 4, § 2, held to bring within act
not only every employer who has become a subscriber to the Insurance Association, but
also every employer who has procured insurance, in some other insurance company, so

that, despite part 3, §§ 6, 9-11, operation of act is not dependent upon whether employer
elects to subscribe to association. Mar-shall Mill & Elevator Co. v, Scharnberg (Civ.
App.) 190 S. W. 229.

'

Art. 5246-61. [5246t] First meeting of board; 'notice.-The
board of directors shall, within thirty days, of the SUbscription of twenty
five employers, call the first meeting of the subscribers by a notice in

writing mailed to each subscriber at his residence or place of business
not less than ten days before the date fixed for the meeting. [Acts 1913,
p. 429, pt. 3, § 7; Act March 28, 1917, ch. 103, pt. 3, § 7.]

Art. 5246-62. [5246tt] Voting power of subscribers.e=In any
meeting of the subscribers each subscriber shall have one vote, and if a

subscriber has 500 employes to whom the association is bound to pay
compensation he shall be entitled to two votes and he shall be enti
tled to orie additional vote for each- additional 500 employes to whom the
association is bound to pay compensation, but no subscriber shall cast,
byhis own right or by right of proxy, more than 20 votes. [Acts 1913,
p. 429, pt. 3, § 8,; Act March 28, 1917, ch. 103, pt. 3, § 8.]

Art. 5246-63. [5246ttt] When association may issue policies.
No policies shall be issued by the associationuntil not less than SO mem

bers have subscribed, who have not less than 2,000 employes to whom
the association may be bound to pay compensation. [Acts 1913, p. 429,
pt. 3, § 9; Act March 28, 1917, ch. -103, pt. 3, § 9.]

NecessIty of electlon.-Employers' Liability Act, pt. 4, § 2, held to bring within act
not only every employer who has become a subscriber to the Insurance Association, but
also every employer who has procured insurance, in some other insurance company, so

that, despite part ,3, §§ 6, 9-11, operation of act is not dependent upon whether employer
elects to subscribe to association. Marshall Mill & Elevator Co. v. Scharnberg (Oiv�
App.) 190 S. W. 229.

Art. 5246-64. [5246u] Statement and certificate before issuance
of policies; license to' association.-No policies shall be issued by the as

sociation until a list of the subscribers with the number of employes of
each, together with such information as the Commissioner of Insurance

. and Banking may require, shall have been filed with the Department of
Insurance and Banking, 1101', until the president and secretary of the as-
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sociation shall have certified under oath that every subscription on the
list so filed is genuine and made with an agreement with each subscriber
that he will take the policy so subscribed for by him within thirty days
of the granting of a license to the association by the Commissioner of
Insurance and Banking to issue policies. [Acts 1913, p. 429, pt. 3, § 10;
Act March 28, 1917, ch. 103, pt. 3, § 10.]

Necessity of election.-See Marshall Mill & Elevator Co. v. Scharnberg (Civ. App.)
191} S. W. 229; note under art. 5246-63.

Art. 5246-65. [S246uu] Issuance of policies to be suspended,
when.-If the number of subscribers falls below fifty, or the number of
employes to whom the association may be bound to 'pay compensation
falls below 2,000, no further policies shall he issued until other employ
ers have subscribed who, together with existing subscribers, amount to
not less than fifty, who have not less than 2,000 employes to whom the
association may be bound to pay compensation, said subscriptions to be
subject to the provisions of the preceding section. [Acts 1913, p. 429,
pt. 3, § 11; Act March 28, 1917, ch. 103, pt. 3, § 11.]

Necessity of election.-See Marshall Mill & E,levator Co. v. Scharnberg (Civ. App.)
190 S. W. 229; note under art. 5246-63.

Art. 5246-66. [5246uuu] License to issue policies, when granted.
:-Upon the filing of the certificates provided for in the two preceding
sections, the Commissioner of Insurance and Banking shall make such
investigations as he may deem proper and, if his findings warrant it,
grant a license to the association to issue policies. [Acts 1913, p. 429,
pt. 3, § 12; Act March 28, 1917, ch. 103, pt. 3, § 12.]

.

Art. 5246-67. [5246v] Groups of subscribers; premiums, divi
dends, etc.---:The Board of directors may distribute the subscribers into

groups for the purpose of segregating the experience of each such group
as to premiums and losses, and for the purpose of determining dividends
payable to and assessments payable by the subscribers within each
group, but for the purpose of determining the solvency of the association
the funds of the association shall be deemed one and indivisible. The
board of directors shall have power to re-arrange any of the groups by
withdrawing any subscriber and transferring him wholly or in part to

any group and to set up new groups at its discretion. [Acts 1913, p.
429, pt. 3, § 13; Act March 28, 1917, ch. 103, pt. 3, § 13.]

. Art. 5246-68. [5246vv] May fix limit of liability.-The associa
tion may, in its by-laws and policies, fix the limit of liability of the sub
scribers for- the payment of assessments hereinafter provided, for, but
such limit of liability of the subscribers shall not, except by special
agreement in writing between the association and subscriber, be fixed at

an amount greater than an amount equal to and in addition to an an

nual premium. [Acts 1913, p. 429, pt. 3, § 14; Act March 28, 1917, ch.
103, pt. 3, § 14.]

Art. 5246-69. [5246vvv] Assessments; duty to pay.-If the as

'sociation, at the end -of any calendar year, is not possessed of admitted
assets in excess of unearned premiums suf-ficient for the payment of its
incurred losses and expenses, it shall make an assessment for the amount
needed to pay such losses and expenses, first upon the subscribers within
each group- whose earned premiums compared with its incurred losses
and expenses shows a deficiency for the group, and second only upon the
subscribers within each group whose earned premiums compared with
its incurred losses and expenses shows a surplus, and in no event shall it
make an assessment for any aggregate amount more than is needed to
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pay losses and expenses. Every subscriber shall, in accordance with the
law and his contract, pay, his proportionate part of any assessment which
may be levied by the association on account of losses and expenses in
curred during any calendar year while he is a subscriber. [Acts 1913,
p. 429, pt. 3, § 15; Act March 28, 1917, ch. 103, pt. 3, § 15.]

,

Art. 5246..;_70. [5246w] Dividends; groups; assets liable for
compensation claims.s-e'I'he board of directors may by vote from time to

time fix the amount to be paid as dividends on the policies in force dur
ing each calendar year after retaining sums sufficient to pay all compen
sation which may be payable 'on account of injuries sustained and ex

penses incurred during the calendar year. Dividends and assessments
shall be fixed by and for groups, but the entire assets of the association,
including the liability of the subscriber 'to assessment within the Emits
fixed by the by-laws or by special agreement in writing as authorized,
shall be subject to the payment of any approved claim for compensation
against the association. [Acts 1913., p. 429, pt. 3, § 16; Act March 28,
1917, ch. 103, pt. 3, § 16.]

,

Art. 5246-71. Assessments suspended in case of surplus; certifi
cate 0.£ insurance commissioner.-Whenever the association shall have
accumulated at the end of any calendar year an admitted surplus in ex

cess of incurred losses, expenses and unearned premiums amounting to
the sum of two hundred thousand dollars, the liability of its members
to assessment shall be suspended during the ensuing calendar year, or

for such further period as the association shall maintain unimpaired such
surplus- of two hundred thousand dollars or more, and the certificate of
the Commissioner of Insurance and Banking, after an examination and
report, shall be conclusive evidence as to the fact in any proceeding in
which the fact may be an issue. [Act March 28, 1917, ch. 103, pt. 3, §
16a;]

Art. 5246-72. Nonparticipating poHcies.-Whenever by reason of
.having qualified under Section 16a, Part III [Art. 5246-71], to issue
policies which are not subject to assessment, the association may issue
policies which will not entitle the holder to participate in any distribu
tion of surplus. [Id., § 16b.]

Art. 5246-73. Classes and, rates.-The board of directors shall de
termine hazards by classes, and fix the rates of premium which shall be
applicable to the pay roll in each of such classes at the lowest possible
rate consistent with the maintenance of solvency and the creation of
adequate reserves and a reasonable surplus, 'and for such purpose may
adopt a system of schedule and experience rating in such a manner as to
take account of the peculiar hazard of each individual risk. [Id., § Hic.]

Art. 5246-74. [5246ww] Acts, subject to approval of Commis
sioner of Insurance and Banking.-Any proposed rate of premium, as

sessment or dividend or' any distribution of subscribers shall not take
effect until approved by the Commissioner of Insurance and Banking
after such investigation as he may deem necessary. [Acts 1913, p. 429,
pt. 3, § 17; Act March 28, 1917, ch. 103, pt. 3, § 17.]

Art. 5246-75. [5246www] Ru1es for prevention of accidents; ac

cess to premises; review of ru1es.-The association shall make and en

force reasonable rules for the prevention of injuries on the premises of
subscribers and for this purpose the inspector of the association or of
the board shall have free access to all such premises during regular
working hours. Any subscriber aggrieved by such rule or regulation
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may petition the board for a review .andIt may affirm, amend or annul
the rule or regulation. [Acts 1913, p. 429, pt. 3, § 18; Act March 28,
1917, ch. 103, pt. 3, § 18.]

Art. 5246-76. Employer shall give notice to board on becoming a

subscriber; association to give notice; penalty for failure.-Whenever
any employer of labor in this State becomes a subscriber to this Act, he
shall immediately notify the board of such fact, stating in such notice
his name, place of business, character of the business, approximate num

ber of employes, estimated amount of his pay roll and the name of the
insurance company carrying his insurance, the date of issuing the policy
and the date when the same will expire, and whenever any policy is re

newed that fact shall be made known to the board and the notice there
of shall contain the above facts. The association shall also report the
same to the board, giving the name of the employer, place of business,
character of the business, approximate number of employes, estimated
amount of pay roll, date of issuance and date of expiration of said policy.
Any employer or association willfully failing or refusing to make any
such report shall be liable for and shall pay to the State of Texas_ a pen
alty of not more than one thousand dollars ($1,000.00) for each and ev

ery offense, the same to be recovered in a suit to be instituted and prose
cuted in Travis County by the Attorney General or by the district or

county attorney under his direction in the district court thereof. [Act
March 28, 1917, ch. 103, pt. 3, § 18a.]

Art. 5246-77. [5246x] Notice to employes of securing of policy.
-Every subscriber shall, as soon as he secures a policy; give n-otice in

writing or print, or in such manner or way as may be directed or approv
ed by the Board, to all persons under c?ntract .o� hiTe w�th him that �e
has provided for payment of compensation for mjuries WIth the aSSOCia

tion. [Acts 1913, p. 429, pt. 3, § 19; Act March 28, 1917, ch. 103, pt. 3,
§ 19.]

construction and operation In general.-Workmen's Compensation Act requiring the

employer who becomes subscriber to give notice thereof should be strictly construed.

Kampmann v. Cross (Civ. App.) 194 s. W. 437.
.. ,

Vernon's Sayles' Ann. Civ. St. 1914, art. 5246yyy, definmg subscrtber to Workmen s

Compensation Act, and articles 5246x, 5246xx, as to notice to employe are not in con

flict. Id.

Necessity of notlce.-Though Vernon's Sayles' Ann. Civ. St. 1914, art. 5246i, deprives
employes of subscriber of right of action against employer for personal injuries, it must
be construed with articles 5246x, 5246xx, requiring notice, and in absence of such notice
relation of subscriber employer and employe does not exist. Kampmann v. Cross (Civ.
App.) 194 S. W: 437; Rice v. Garrett (Civ. App.) 194 S. W. 667.

Though employer has become subscriber under Workmen's 'Compensation Act, she

might still be -liable under common law to injured servant if she failed to give the serv

ant required notice. Kampmann v. Cross (Civ. App.) 194 S. W. 437.
Under Workmen's Compensation Act, Vernon's Sayles' Ann. Civ. St. 1914, arts. 5246x,

5246xx, 5246yyy and 5246yyyy, held, that the requirement that person taking insurance
shall be regarded as a "subscriber" so far as applicable under act fixes duty of insured,
so that statute requires employers taking either class of insurance provided by act to
give such notice. Rice v. Garrett (Civ. App.) 194 S. W. 667.

-

Under Workmen's Compensation Act, Vernon's Sayles' Ann. C'iv. St. 1914, arts. 5246x
and 5246xx, held, that in order to establish election by employe after notice that employer
had become subscriber and that contract of employment was thus made subject to com
pensation act, employer should show that notice in writing or print was given or waiv
ed. Id.

Form and sufficiency of notice.-Mere posting of notice in place of business that em

ployer is subscriber under Workmen's Compensation Act is not as matter of law notice
to employe, but it is a question of fact whether it was sufficient. Kampmann v. Cross
(Civ. App.) 194 S. W. 437.

-

.

Evidence.-In emplove's action for injuries, evidence that notices unde/ Workmen's
Compensation Act that employer was subscriber were posted after accident held admis
sible. Kampmann v. Cross (Civ. !\.pp.) 194 S. W. 437.

Evidence held insufficient to show that employer had posted notice that she was sub
scriber under Workmen's Compensation Act. Ide
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Art. 5246-78. [5246xx] Notice to incoming employes; notice of
discontinuance of policy; filing copy of notice with board.-Every sub
scriber shall, after receiving a policy, give notice in writing or print, or

in such manner or way as may be directed or approved by the Board to
all persons with whom he is about to enter into a contract of hire that
he has provided for payment of compensation for injuries by the associ
ation. If any employer ceases to be a subscriber, he shall on or before
the date on which his policy expires, give notice to that effect in writ
ing or print or in such other manner or way as the Board may direct or

approve to all persons under contract of hire with him. In case of the
renewal of his policy no notice shall be required under this Act. He
shall file a copy of said notice with the Board. [Acts 1913, p. 429, pt.
3, § 20; Act March 28, 1917, ch. 103, pt. 3, § 20.]

See notes under art. 5246-77.

Art. 5246-79. [5246xxx] Association shall pay subscriber amount
of judgment, when==If a subscriber who has coinplied with' all the rules,
regulations and demands of the association is required by any judgment
of a court at law to pay any employe any damages actual or exemplary,
on account of any personal injury sustained by such employe in the
course of his employment during the period of subscription, the associa
tion shall pay to the subscriber the full amount of the judgment and the
cost assessed therewith, if the subscriber shall have given the associa
tion' notice of the bringing, of the action upon which the judgment was

recovered and an opportunity to appear and defend same in his or its
name. [Acts 1913, p. 429,pt. 3, § 21; Act March 28, 1917, ch. 103, pt. 3,
§ 21.]

Art. 5246-80. [5246y] Corporate powers shall not expire, etc.
-The corporate powers of the association shall not expire because of
failure to issue policies or to make' insurance. [Acts 1913, p. 429, pt. 3,
§ 22; Act March 28, 1917, ch. 103, pt. 3, .§ 22.]

Art. 524�81. [5246yy] Reserves.-The association shall set up
and maintain reserves adequate to meet anticipated losses and carryall
claims to maturity and policies to termination, which reserves shall be
computed in accordance with such rules as shall be approved by the
Commissioner of Insurance and Banking. [Acts 1913, p. 429, pt. 3, § 23;
Act March 28, 1917, ch. 103, pt. 3, § 23.]

Art.
5246-82. Terms defined.
5246-83. Officers and directors 'Of subscrib

er corporation not deemed "em
ployes."

6246-84. Employer holding policy of insur
ance company deemed a sub
scriber; insurer subject too pro
visions of this, act; rates; mu

tual organizations.
5246-85. Employer may withdraw as sub

scriber.
5246-86. Misrepresentations affecting pre

mium rates; penalty.

PART IV

Art.
5246-87. Effect of amendment 'On rights ac

quired under previous law.
5246-88. Meaning 'Of words "employe" and

"board"; singular and plural;
gender.

5246-89. Partial invalidity.
5246-90. Advance payments of eompensa

tion.
5246-91. Reports of subscriber not evidence

against assoclatlon 'Or sub-
scriber.·

.

Article 5246-82. [5246yyy ] Terms defined.-The following words
and phr.ases as used in this Act shall, unless a different meaning is plain
ly required by the context, have the following meanings, respectively :

"Employer" shall mean -any person, firm, partnership, association of
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persons or corporations or their legal representatives that makes con

tracts of hire.
,"Employe" shall mean every person in the service of another under

any contract of hire, expressed or implied, oral or written, except mas

ters of or seamen on vessels engaged in interstate or foreign commerce,

and except one whose employment is not in the usual course of trade,
business, profession or occupation of his employer.

The words "legal beneficiaries" as used in this Act shall mean the

relatives named in Section 8a, Part I [Art. 5246-15], of this Act. "As

sociation" shall mean the "Texas Employers' Insurance Association" or

any other insurance company authorized under this Act to insure the

payment of compensation to injured employes or to the beneficiaries of

deceased employes.
"Subscriber" shall mean any employe who has become a member of

the association by paying the required premium; provided that the as

sociation holds a license issued by the Commissioner of Insurance and

Banking, as provided for in Section 12, Part III [Art. 5246-66], of this

Act.
"Average weekly wages" shall mean,
1. If, the injured employe shall have worked in the employment in

which he was working at the time of the inj ury, whether for the same

employer or not, substantially the whole of the year immediately pre

ceding the injury, his average annual wages shall consist of three hun

dred times the average daily wage or salary which he shall have' earned

in such employment during the days when so employed.
2. If the injured employe shall not have worked in such employ

ment during substantially the whole of the year, his average annual

wages shall consist of three hundred times the average daily wage or

salary which an employe of the same class working substantially the

whole of such immediately preceding year in the same or in a similar

employment in the same or a neighboring place, shall have earned in

such employment during the days when so employed.
3. When by reason of the shortness of the time of the employment

of the employe, or other employe engaged in the same class of work in

the manner and for the length of time specified in the above subsections

1 and 2, or other good and sufficient reasons, it is impracticable to com

pute the average weekly wages as above defined, it shall be computed
by the Board in any manner which may seem just and fair to both-par-
ties.

...,

4. Said wages shall include the market value of board, lodging,
laundry, fuel, and other advantage which can be estimated in money,
which the employe receives from the employer as part of his remunera

tion. Any sums, however, which the employer has paid to the employe
to cover any special expenses entailed on him by the act of his employ
ment shall not be included.

5. The average weekly wages of an employe shall be one-fifty-sec
ond (1-52) part of the, average annual wages.

The terms "injury" of "personal injury" as used in this Act shall be

construed to mean damage or harm to the physical structure of the body
and such diseases or infection as naturally result therefrom.

The term "injury sustained in the course of employment," as used in

this Act, shall not include:
1. An injury caused by the act of God, unless the employe is at the

time engaged in the performance of duties that subject him to a greater
hazard from the act of God responsible for the injury than ordinarily
applies to the general public.
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2. An injury caused by an act of a 'third person intended to injure
the employe because of reasons personal to him and not directed against
him as an employe, or because of his employment.

3. An injury received while in a state of intoxication.
4. An injury caused by the employe's willful intention and attempt

to injure himself, or to unlawfully injure some other person, but shall
include all other injuries, of every kind and character having to do with
and originating in the work, business, trade or profession of the employ
er received by an employe while engaged in or about the furtherance of
the affairs or business of his employer whether upon the employer's
premises or elsewhere. [Acts 1913, p. 429, pt. 4, § 1; Act March 28,
1917, ch. 103, pt. 4, § 1.]

.

Construction In general.-Vernon's Sayles' Ann. Civ. st. 1914, art. 5246yyy, defining
subscriber to Workmen's Compensation Act, and articles 5246x, 5246xx, as to notice to
employe are not in conflict. Kampmann v. 'Cross (Civ. App.) 194 S. W. 437.

Necessity of notlce.-Under Workmen's Compensation Act, Vernon's Sayles' Ann.
Civ. St. 1914, arts. 5246x, 5246xx, 5246yyy and 5246yyyy, held, that the requirement that
person taking insurance shall be regarded as a "subscriber" so far as applicable under
act fixes duty of insured, so that statute requires employers taking either class of in
surance provided by act to give such, notice. Rice v. Garrett (Civ. App.) 194 S. W. 667.

Suit by employe against insurer.-Under Vernon's Sayles' Ann. Civ. St. 1914, arts.
5246i, 5246yyy, an injured employe can sue the company which insures the employer's
liability. Fidelity & Casualty Go. of New York v. House (Civ. App.) 191 S. W. 155.

Art. 5246-83., Officers and directors of subscriber corporation not
deemed "employes.t'-c-The president, vice president or vice presidents,
secretary or other officers thereof provided in its charter or .by-laws and
the directors of any corporation which is a subscriber to this Act shall
not be deemed or held to be an employe within the meaning of that term
as defined in the preceding section hereof. [Act March 28, 1917, ch. 103,
pt. 4, § la.]

,

Art. 5246-84. [5246yyyy] Employer holding policy of insurance
company deemed a subscriber; insurer subject to provisions of this Act;
rates; mutual organizations.-Any insurance company which term shall
include mutual and reciprocal companies, lawfully transacting a liability
or accident business in this State shall have the same right to insure the

liabiljty and pay the compensation provided for in Part I of this Act, and
when such company issues a policy conditioned to pay such compensa
tion, the holder of such said policy shall be regarded as a subscriber so

far as applicable under this Act, and when such company insures such,
payment of compensation it shall be subject to the provisions of Parts
I, .II, and IV and of Sections 10, 17, 18a, and .21 of Part III [Arts.
5246-64, 5246-74, 5246-76, 5246-79] of this Act, and shall file with
the Commissioner of Insurance and Banking its classification of hazards
with the rates of premium respectively applicable to each, none of which
shall take effect until the Commissioner of Insurance and Banking has
approved same as adequate .to the risks to which they respectively apply
and not less than charged by the association, and such company may
have and exercise all of the rights and powers conferred by this Act on

the association created hereby, but such rights and powers shall not be
exercised by a mutual or reciprocal organization unless such organiza
tion has at least fifty subscribers who have not less than 2,000 employes.
[Acts 1913, p. 429, pt. 4, § 2; Act March 28, 1917, ch. 103, pt. 4, § 2.]

Necessity of' election and notlce.-Employers' Liability Act, pt. 4, § 2, held to bring
within act not only every employer who has become a subscriber to the Insurance Asso
ciation, but also every employer who has procured insurance, in some other insurance
company, so that, despite paTt-8;-§.§ 6, 9-11, operation of act is not dependent upon wheth
er employer elects to subscribe to association. Marshall Mill & Elevator Co. v. Scharn
berg (Civ. App.) 190 S. W. 229.

Under Workmen's Compensation Act, Vernon's Sayles' Ann. Civ. St. 1914, arts. 5246x,
5246xx, 5246yyy and 6246yyyy, held, that the requirement that person taking insurance
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shall be regarded as a "subscriber" so far as applicable under act fixes duty o,[,insured,
so that statute requires employers taking either class of insurance provided by act to
give such notice. Rice v. Garrett (Ctv, App.) 194 S. W. ,667.

Art. 5246-85. [5246z] Employer may withdraw as subscriber.
Any subscriber who has paid a premium as provided in Section 1, Part
IV [Art. 5246-82], of this Act may upon application to the board and
to the association and after a showing 'satisfactory to the board that he

. has notified all of his employes in such manner as may be required by
the board cease to be a subscriber and be entitled to a refund of the un

earned portion of his premium, subject, however, to any rule approved
'by the Commissioner of Insurance and Banking as to the minimum pre
miums or short rate cancellation, [Acts 1913� p. 429, pt. �, § 3; Act
March 28, 1917, ch. 103., pt. 4, § 3.]

Art. 5246-86. Misrepr�sentations, affecting premium rates; pen
alty.-Any subscriber who shall willfully misrepresent the amount of
his pay roll to the association writing his insurance upon which any pre
mium under this Act is to be based shall be liable to the association in:"

suring the compensation of his employes in an amount not to exceed ten
times the amount of the difference between the premium which he paid
and the amount which said subscriber should have paid had his pay roll
been correctly computed; and the liability to said association for such
misrepresentation if it was deceived thereby, may be enforced in' a civil
action in any court of competent jurisdiction in this State. [Act March
28, 1917, ch. 103, pt. 4, § 3a.]

.Art, 5246-87. Effect of amendment on rights acquired under pre
vious law.-N0 inchoate, vested, matured, existing or other rights, rem

edies, powers, duties or authority, either of any employe or legal benefi
ciary, or of the board,.or of the association, or of any other person shall
be in any way affected by any of the amendments herein made to the
original law hereby amended, but all such rights, remedies, powers, du
ties, and authority shall remain and be in force as under the original law
just as if the amendments hereby adopted had never been made, and to
that end it is hereby declared that said original law is not repealed, but
the same is, and shall remain in full force and effect as to all such rights,
remedies, powers, duties and authority; and further this Act in so far
as it adopts the law of which it is an amendment is a continuation there
of, and only in other respects a new enactment. [Id., § 3b.]

Art. 5246-88. Meaning of words "employe" and "board"; singular
and plural; gender.-Any reference to any employe herein who has been
injured shall, when the employe is dead, also include the legal benefi
ciaries, as that term is herein used, of such employe to whom compensa
tion may be payable. \Vhenever the word "board" is used in this Act it
shall be construed to mean Industrial Accident Board created by; this
Act. Whenever in this Act the singular is used, the plural shall be in
cluded; whenever the masculine gender is used, the feminine and neuter
shall be included. [Id., § 3c.]

Art. 5246-89. [5246zz] Partial invalidity.-Should any part of
this Act for any reason be held to be invalid, unconstitutional or inop
erative, no other part or parts thereof shall be held affectedthereby, and
if any exception to or any limitation upon any general provision herein
contained shall be held to be unconstitutional or invalid or ineffective
the general provisions shall nevertheless stand effective and valid as if it
has been enacted without limitation or exceptions. [Acts 1913, p. 429,
pt. 4, § 4; Act March 28, 1917, ch. 103, pt. 4, § 4.]
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Art. 5246-90. Advance payments of compensation.-In cases of
emergency or impending necessity the association may make advance
payments of compensation to any employe during the period of his in
capacity or to his beneficiaries within the, terms of this Act, and when
the same is either directed or approved by the Board it shall be credited
as against any unaccrued compensation due said employe or beneficia
ries. [Act March 28, 1917, ch. 103, pt. 4, § 5.]

Art. 5246-91. Reports of subscriber not evidence against associa
tion or subscriber.-The reports of accidents, required by this Act to be
made by subscribers shall not be deemed and considered as admissions
and evidence against the association or the subscriber in any proceed
ings before the Board or elsewhere' in a contested case where the facts
set out therein or in anyone of them is sought to be contradicted by the
association or subscriber. [Id., § 6.]

�HAPTER SIX

PRIVATE EMPLOYMENT AGENCIES

Art.
5246-92. License .requlred ; bond.
5246-93. Register to be kept; amount of

fee; repayment to applicant.
5246-94. Securing employment in houses of

ill fame prohibited; false ad
vertising and entries; inducing
employes to leave employment.

Art.
5246-95. Private agency defined.
5246-96. Employment agency fund; trans

fer of unexpended balance to
school fund.

5246-97. Books and forms.

Article 5246-92. License required; bond.-N0 person, firm or cor-
,

poration in this state shall open, operate or maintain a private employ
ment agency for hire, or where a fee is charged to either applicant for

employment or for help, without first obtaining a license for the same

from, the Commissioner of Labor Statistics, and such .license fee shall be
$25.00 (twenty-five dollars). Such license shall be of force for one year, .

but may be renewed from year to year upon the payment of a fee of
$25.00 (twenty-five dollars) for each renewal. Every license shall con

tain a designation of the city, street and number of the building in which
the licensed party conducts said employment agencies. The license, to

gether with a copy of this Act, shall be posted in a conspicuous place in
each and every employment agency. The Commissioner of Labor Sta
tistics shall require with each application for a license a good and suffi
cient bond in the penal sum of five hundred ($500.00) dollars, to be ap
proved by said commissioner, and conditioned that the obligor will not
violate any of the duties, terms, conditions, provisions, or requirements
of this Act. The said Commissioner of Labor Statistics is authorized to'
cause an action to be brought on said bond in name of the State fof any
violation of any of its conditions, and may revoke, upon a full hearing,
any license whenever, in his judgment, the party licensed shall have vio
lated any of the provisions of this Act. [Act March 22 1915' ch. 108
§ 1.]

" ,

The act took effect 90 days arter March 20, 1915, date of adjournment.

Art. 5246-93. Register to be kept; amount of fee; repayment to

�ppli�ant.-It shal� be the �uty of every licensed agency to keep a reg
ister 111 a substantial book, 111. the form prescribed by the Commissioner
of Labor Statistics, in which shall be entered the age, sex) nativity, trade
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or occupation, name and address of every applicant. Stich licensed
agency shall also enter in a register the name and address of every per
son who shall make application for help or servants, and the name and
nature of the employment for which such help shall be wanted. Such
register shall, at all reasonable hours, be open to the inspection and ex

amination of the Commissioner of Labor Statistics or his deputies or in

spectors. Where a registration fee is charged for filing or receiving ap
plication for employment or help, said fee shall in no case exceed the
sum of two ($2.00) dollars, for which a receipt shall be given, in which
shall be stated the name of the applicant, the amount of the fee, the date,
the name or character of the work or the situation to be secured. In
case the said applicant shall not obtain a situation or employment
through such licensed agency within one month after registration as

aforesaid, then said licensed agency shall forthwith repay and return to

such applicant, upon demand being made therefor, the full amount of the
fee paid or delivered by said applicant to said licensed agency; provid
ed, that such demand be made within thirty (30) days after the expira
tion of the period aforesaid. [Id., § 2.]

Art. 5246-94. Securing employment in houses of ill fame prohibit
ed; false advertising and entries; inducing employes to leave employ
ment.-No agency shall send or cause to be sent any female help or

servants to any place of bad repute, house of ill fame or assignation
house, or any house or place kept for immoral purposes. No such li
censed agency shall publish, or cause to be published, any false infor
mation, or to make any false promise concerning or relating to work or

employment to anyone who shall register for employment, and no such
licensed agency shall make any false entries in the register to be kept as

herein provided, and all entries in such registers shall be made in ink.

Any licensed person or agency shall not by himself or itself, agent or

otherwise, induce, or attempt to induce, any employe to leave his em

ployment with a view to obtaining other. employment through such
agency. [Id�, § 3.]

Note.-Sec. 4 prescribes penalties for violation of the act, and is set forth in Ver
.

non's Pen. Code 1916 as art. 999nnn.

Art. 5246-95. Private agency defined.-A private agency for hire

,is defined and interpreted to mean any person, firm or corporation en

gaging in the occupation of furnishing employment or help, or giving in
formation as to where employment or help may be secured, or display
ing any employment sign or bulletin, or, through the medium of any
card, circular or pamphlet, offering to secure employment or help; pro
vided, that charitable organizations not charging a fee shall not be in
cluded in said term. [Id., § 5.]

Art. 5246-96. Employment agency fund; transfer of unexpended
balance to school fund.--1'he Commissioner of Labor Statistics shall, at
the end of each month, make an itemized account of all moneys received
by him from fees and fines, under the provisions of this Act, and pay
the same into the State Treasury, to be held in a separate fund known as

the employment agency fund, and to be used for expenses incurred in

inspecting, regulating and printing blanks and books to be furnished
such employment agencies by the Commissioner of Labor Statistics.
The unexpended moneys remaining in the State Treasury at the end of
the fiscal year shall be transferred into the schoolJund. [Id., § 6.]

Note.-Sec. 'f relates to disposition of fines assessed, and is set forth in Vernon's
Pen. Code 1916 as art. 999000.
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Art. 5246-97. Books and forms.-The Commissioner of Labor Sta
tistics shall furnish to each licensed employment agency blank books

upon which their record shall be kept, as provided for in this Act, to

gether with forms for receipts, etc., and all necessary blanks upon which
reports shall be made to the Commissioner of Labor Statistics. [Id.,
§ 8.]

CHAPTER SEVEN

PAYMENT OF 'WAGES

Art.
5246-98. Time when wages shall be paid;

absent employes.

Art.
5246-99. Penalty for violation of act; suits

to recover.

5246-100. Enforcement of act.

Article 5246-98. Time when wages shall be paid; absent em

p1oyes.-From and after January 1, 1916, each arid every manufacturing,
mercantile, mining, quarrying, railroad, street railway, canal, oil, steam

boat, telegraph, telephone and express company, employing more than
ten persons, and each and every water company not operated by a mu

nicipal corporation, and each and every wharf company, and every other
corporation engaged in any business within the State of Texas, which
employs more than ten persons, or any person, firm or corporation en

gaged in or upon any public work for the State or for any county or any
municipal corporation thereof, either as a contractor or a sub-contractor,
therewith, shall pay each of its employes the wages earned by him or

her as often as semi-monthly, and pay to a day not more than sixteen
days prior to the day of payment.

An employe who is absent at the time fixed for payment, or who for
any other reason is not paid at that time, shall be paid thereafter on six
days' demand, and any employe leaving his or her employment, or dis
charged therefrom, shall be paid in full on six days' demand. [Act
March 1, 1915, ch. 25, § 1.]

See arts. 5646 and 6623.

Art. 5246-99. Penalty for violation of act; suits to recover.-Ev
ery person, partnership or corporation, wilfully failing or refusing to

pay the wages of any employe at the time and in the manner provided
in this statute shall forfeit to the State of Texas the sum of fifty ($50.00)
dollars for each and every such failure or refusal, and suits for penalties
accruing under this act shall be brought in any court having jurisdic
tion of the amount in the county in which the employe should have been
paid, or where employed. Such suits shall be instituted at the direction
of the Commissioner of Labor Statistics by the Attorney General or un

der his direction or by the County or District Attorney for the county
or district in which suit is brought; and the attorney bringing any such
suit shall be entitled to receive and shall receive as compensation for his
service therein $10.00 of the penalty or penalties recovered in such suit,
and the fees and compensation so allowed shall be over and above the
fees allowed to the Attorney General, County or District Attorneys un

der the general fee act. [Id., § 2.]
Art. 5246-100. Enforcement of act.-It shall be the duty of the

Commissioner of Labor Statistics to inquire diligently for violations of
this Act and institute prosecutions and see that the same are carried to
final termination and generally to see to the enforcement of the provi
sion hereof. [Id., § 3.] .
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CHAPTER EIGHT

EMIGRANT AGENTS
Art.
5246-101. Shall procure ltcense.
5246-102. Definition of "Emigrant Agent."
5246-103. Application for license; fee; bond;

action on bond; revocation of
license.

5246-104. Office and record to be kept by
licensee; examination by com

missioner of labor statistics;

Art.
limitation of fees that may be
collected from laborers; return
of fees collected where employ-
ment not secured. ,

5246-105. Duties of commissioner of labor'
statistics.

5246-106. Disposition of license fees.
5246-107. Appropriations available.

Article 5246-101. Shall procure license.-That no person, firm or

private employment agency shall carryon the business of an emigrant
agent in this State without first having obtained a license therefor from
the Commissioner of Labor Statistics of the State of Texas. [Act Oct.
18, 1917. ch. 36, § 1.]

,

Art. 5246-102. Definition of "Emigrant Agent."-The term "Emi
grant Agent" as contemplated in this Act shall be construed to mean

any person who for compensation or fees paid or to be paid directly or

indirectly by those employed or solicited to emigrate is engaged in hir

ing laborers of soliciting emigrants in this State to be employed beyond
the limits ofthis State. [Id., § 2.]

Art. 5246-103. .Applicatlon for license; fee; bond; action on

bond; revocation of license.-Any person, firm or private employment
agency desiring to be licensed hereunder as an emigrant agent shall
make application to the' Commissioner of Labor Statistics on forms to
be prescribed by said Commissioner, in which he shall state his name,

age, place where his business is to be conducted, his previous occupation
for the past five years, and the names of the counties of the State in
which he expects to engaged in the business of hiring laborers or so

liciting emigrants in this State to be employed beyond the limits of the
State, such application shall, also, be accompanied by affidavits of at
least three credible men that the applicant is to good moral character.
The' Commissioner of Labor Statistics may require other and additional
evidence of the moral character of the applicant.iif necessary; and no li
cense shall be granted to any person except one of good moral character.
Such application shall be examined by the Commissioner of Labor Sta
tistics and if he finds that the same in all respects complies with the law
and that the applicant is entitled to a license under this Act, then he
shall issue a license to the applicant for each county for which applica
tions is made; and shall deliver such license to the applicant upon the

. payment of a license fee of Fifty Dollars for each county in which an

office is to be maintained by said agent, and the execution of a good and
sufficient bond in the penal sum of Five Hundred Dollars for each coun

ty to be approved by said Commissioner of Labor Statistics and condi
tioned that the obligor will not violate any of the duites, terms, condi
tions and requirements of this Act. Said. Commissioner is authorized
to cause action to be brought on said bond by the Attorney General for
any violation of any of its conditions; and any person aggrieved by any
action or conduct of any such licensed party may bring action for dam
ages against such party on said bond and recover thereon and against
the bondsmen in any Court of competent jurisdiction without the neces

sity of making the State a party thereto. On a full hearing the Commis
sioner may revoke any license for any violation of the provisions of this
Act. [Id., § 3.]
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Art. 5246-104. Office and record to be kept by licensee; examina
tion by Commissioner of Labor Statistics; limitation of fees that may
be collected from laborers; return of fees collected where employment
not secured.-It shall be the duty of every party licensed hereunder to

keep and maintain an office, at which office a complete record of the
business transacted shall be kept; there shall be kept a substantial book
in the form prescribed by the Commissioner of Labor Statistics, in which
shall be entered the age, sex, nativity, trade or occupation, name and
address of every person or laborer hired or emigrant solicited to be em

ployed beyond the limits of this State and where such person or emi

grant was directed to go, and the address of such person or emigrant was

directed to go, and the address of such person or emigrant, if know.
Such licensed party shall also enter in a register the name and address
of every person who shall make application for laborers or emigrants to
be employed beyond the limits of this State. All the books and regis
ters, correspondence, memoranda, papers and records of every party li
censed hereunder shall be subject to examination at' any time by the
Commissioner of Labor Statistics, his deputies and inspectors. The fees

charged for hiring laborers or soliciting emigrants in this State for em

ployment beyond the limits of this State shall not exceed Two Dollars
($2.00) for each such person or emigrant; and the fees charged any per
son who desires to find labor beyond the State or to emigrants beyond
the boundaries of the State for the purpose of obtaining employment
shall not exceed Two Dollars ($2.00) for each such person, and in no

event shall more than Two Dollars ($2.00) be collected from anyone for
the same person who seeks employment beyond the State as a laborer
or emigrant. Provided that all cases where the applicant who seeks em

ployment beyond the State does not obtain such employment through
the party licensed hereunder, then such party must return all fees col
lected from such applicant within thirty days after same has been col
lected. [Id., § 4.]

Art. 5246-105. Duties of Commissioner of Labor Statistics.-It
shall be the duty of the Commissioner of Labor Statistics to enforce this
Act, and when any violation thereof comes to his knowledge it shall be
his duty to institute criminal proceedings for the enforcement of its
penalties before any court of competent jurisdiction. [Id., § 5.]

Sec. 9 creates an offense and is set forth post as art. 9991h of the Penal Code;

Art. 5246-106. Disposition of license fees.-The license fees col
lected under the provisions of this Act by the Commissioner of Labor
Statistics shall be paid directly into the State Treasury, provided that all
such fees collected during the fiscal year, beginning September ·1, 1917,
and ending August 31, ·1918, and during the fiscal year beginning Sep
tember 1, 1918 and ending August 31, 1919, are hereby appropriated ·for
'the use of the Commissioner of Labor Statistics to be used by him in the
enforcement of the provisions of this Act and 'shall he paid out on war

rants properly drawn by the Commissioner of Labor Statistics and ap
proved and countersigned by the Comptroller of the State of Texas, and
any surplus thereof remaining at the end of either of said years shall re

main in the State Treasury and be by the State Treasurer placed in the
General Funds of the State. [Id., § 7.]

Art. 5246-107. Appropriations available.s=All appropriations here
tofore made for the support and maintenance of the Department of the
Commissioner of Labor Statistics may be used in the enforcement and
administration of this Act. [Id., § 8.]
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TITLE 78

LANDS-ACQUISITION FOR PUBLIC USE

DECISIONS RELATING TO LAw OF EMINENT DOMAIN IN GENERAL

1. Nature and source of power.-Land cannot be taken for private use. Acme Ce
ment Plaster Co. v. American 'Cement Plaster Co. (Civ, App.) 167 S. W. 183.

6. Necessity of compensation.-Where land is taken for public use, compensation
must be paid. Acme Cement Plaster Co. v. American Cement Plaster Co. (Civ. App.)
167 S. W. 183.

TITLE 79

LANDS-PUBLIC

Chap.
1. Public domain.
2. General land office.
4. County and district surveyors.
5. Surveys and field-notes.
6. Patents.

Chap.
8. General provisions.
9. Sale and lease of public free school and

asylum lands.
10. Suits to recover public lands, rents and

damages.

CHAPTER ONE

PUBLIC DOMAIN

Article 5278. Vacant public lands belong to free school fund.
5. Giving away lands.-Since all public lands in the state were set aside to the school

fund by the act of 1900 (Acts 26th Leg. 1st Called Sess. c. 11), a resurvey in 1905 and!
1906 of public lands by a state surveyor appointed under Acts 20th Leg. c. 115, so as to
include unappropriated lands in a patented survey by extending the lines. thereof beyond
their original location, constitutes a giving away of' such lands in violation of Const,
art. 7, § 4. State v. Post, 169 S. W. 401 (Civ. App.) certified questions answered by Su
preme Court 106 Tex. 468, 169 S. W. 407, and judgment reversed Post v. State, 106 Tex.
500, 171 S. W. 107.

Special acts.-Acts 1st called session, 34th Leg. ch. 21, amending ch. 26 of Acts Lst
called session, 33rd Leg., provides for .the sale of certain submerged lands on the shore of
Galveston Bay for the erection of dry docks.

Act March 15, 1915, Acts 34th Leg., Regular Sess. c. 52, ratifies and confirms certain."
titles on the Jose Maria Mora grant of land in Nacogdoches county. It is omitted from,
this compilation as being local.

DECISIONS RELATING TO SUBJECT IN GENERAL

2. Spanish and M'exican grants.-Where the state of Texas placed grants made by a

former sovereign on the same footing as those made by the state any grant by the state
of a pant of lands embraced in a grant of a former sovereign was void. Campbell rv.
Gibbs (Civ. App.) 161 S. W. 430.

In relation to property rights in that part of the Mexican state of Tamaulipas over

. which the state of Texas extended sovereignty on December 19, 1836, acquired before
such sovereignty was extended, the treaty of Guadalupe Hidalgo has the force of law in
Texas. State v. Gallardo, 166 S. W. 369, 106 Tex. 274, affirming judgment (Civ. App.) 135
S. W. 664.

Act Feb. 10, 1852. (Laws of 1851-52, c. 69), requiring the field notes of surveys made
prior to the passage of that act to be returned to the general land office, does not relate
to nor affect Mexican titles or surveys, but only refers to surveys ma.de under the laws
of the republic or state of Texas. Id.

Where lands between the Nueces and Rio Grande rivers had been sold, by a descrip
tion sufficient to identify them, under the authority of the governor of the Mexican state
of Tamaulipas, the purchase price paid and a survey ordered, prior to the extension of
the sovereignty of Texas over such territory, the purchasers had acquired a perfected
right to the legal title, which was good against the Mexican government and will be
protected by the Texas court. Id.
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Whatever rights were acquired by towns under grants of "ejidos" from the Spanish
king, such grants did not convey an indefeasible title, and when the town was removed
to another locality, and the public use of the lands was abandoned, the lands reverted
to the sovereignty. ld.

The treaty of Guadalupe Hidalgo protects all titles to lands formerly within the
Mexican state of Tamaulipas over which the sovereignty of Texas was extended, which
were good against the Mexican government. ld.

13. Land certificates-Transfer of certlficates.-An unlocated certificate for public
lands may be assigned. Hennessy v. Blair (Sup.) 173 S. W. 871, affirming judgment Blair
v. Hennessy (Civ. App.) 138 S. W. 1076.

" ,

The transfer of a land certificate from the original grantee before its location may be
shown by circumstances, but where the original grantee is dead a transfer may not be
shown by subsequent dealings of the alleged transferee, who is alive. Magee v. Paul,
159 S. W. 325.

The mere possession of an unlocated original land certificate is not evidence of
title in the possessor. ld. \

Under the law of 1837, there was no prohibition or restraint upon the grantee's sale
of a conditional certificate. Baugh v. McLain (Civ. App.) 173 S. W. 922.

Under Act Sept. 4, 1850 (3 Gammel's Laws, p. 38), recital in an unconditional certifi
cate that one K. was assignee of deceased grantee of conditional certificate was conclu
sive of K.'s ownership' of the certificate, and as against a .prror assignee of a grantee,
whose certificate had not been filed. ld.

Where there was no proof that one who purchased a conditional certificate from the
original grantee was then county surveyor, and it was found that he' was 'not, the sale Of
the certificate to him was not void. ld.

A certificate to county' lands, under which land in controversy in trespass to try title
was located, held transferred by the original holder. Houston Oil Co. of Texas v. Miller
& Vidor Lumber Co. (Civ. App.) 178 S. W. 83'0.

An unlocated land certificate may be transferred by parol. ld.
Unlocated land certificates are personal property subject to verbal sale and delivery.

Huling v. Moore (Civ. App.) 194 S. W. 188.

16. Entries and locations under former law-Vacant public land.-Where holder of
an unconditional certificate failed to file field notes within one year from date of reloca
tion, the land commissioner was authorized to forfeit relocation, the effect of which, un
der Acts 1852 (3 Gammel's Laws, p. 936), was to make the land subject to survey as va

cant land by holders of valid certificates. Baugh v. McLain (Civ. App.) 173 S. W. 922.

18. -- Surveys.-Umler Const. 1869, art., 10, § 3, providing that any location of
land certificates subsequent to October 30, 1856, was void when made upon land previous
ly titled, and the present Constitution (article 1'4, § 2), held that a mere apparent con

fiict, shown upon an inaccurate map or by erroneous certificates of survey, would not in
validate a subsequent location if there was no actual confiict on the ground. Fielder v.

Houston Oil Co. of Texas (Civ. App.) 165 S. W. �8.
'

23. -- Priorities.-Lands previously located by defendants by surveys older than
those under which plaintiffs claim cannot be recovered in trespass to try title. Stark
v. Stout (Civ. App.) 174 S. W. 1014.

24. Homestead donations under former law.-The doctrine of stale demand does not
apply as against the legal owners of a donation certificate and the land located by vir
tue thereof. Moody v. Bonham (Civ. App.) 178 S. W. 1020; Moody v, Bonham (Civ. App.)
179 S. W. 670.

A donation certificate issued by the state to the heirs of one who fell at the Alamo in
1836, being a mere gratuity, did not belong to his estate. Id,

CHAPTER TWO

GENERAL LAND OFFICE

Article .5281. [4043] Commissioner to have custody of books, etc.
Powers of Commlssloner.-A commissioner of the land office has no authority except

that conferred on him by law. State v. Post (Civ. App.) 169 S. W. 401, certified ques
tions answered by Supreme Court 106 Tex. 468, 169 S. W. 407, and judgment reversed
Post v. State, 106 Tex. 500, 171 S. W. 707.
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CHAPTER FOUR

COUNTY AND DISTRICT SURVEYORS

Art. Art.
5305. Shall record all field-notes in his dis- 5306. Shall plat surveys upon map, etc.

trict.

Article 5305. [4073] Shall record all field-notes in his district.
Cited, Bivins v. Lanier (Civ. App.) 186 S. W. 779.

Art. 5306. [4074] Shall plat surveys upon map, etc.
Presumption.-Under this article, maps from the land office would be presumed to be

a reproduction of such plats and sketches, 'etc. McCormack v. Crawford (Civ. App.) 181
S. W. 485.

Under this article, it would be presumed that when a patent issued in the case of a

block for any subdivision thereof to the grantee, the land commissioner had not only the
field notes, but the plat returned with the field notes before him. Id,

CliAPTER FIVE

SURVEYS AND FIELD-NOTES

Art.
5336. Field-notes shall describe what.
5338. Surveys on navigable streams.
5339. Surveys shall be in a square.
5340. Notice to settlers.
5347. Commissioners to have surveys made,

when.
5349. May have lands surveyed, when.

Art.
5353. General authority of commissioner to

have surveys made; compensation
of official; state surveys, etc.

5357. Surveyor's duties in adjusting con

flicts.

Article 5336. [4144] Field-notes shall describe what.
Meaning of word "survey."-Rev. St. 1895, art. 4269 (Acts 18th Leg. c. 40), does not

mean that in ascertaining the boundaries of county school lands such construction will be
given to field notes as to give the county the benefit of those calls most favorable to the
county; and the' word "survey," in the expression "the land included in the lines of the
survey" does not mean the diagram or map required by this article, but is used synony
mously with "field notes." Cross v. Wilkinson (Civ. App.) 187 S. W. 345.

Art. 5338. [4147] Surveys on navigable streams.

Cited, Stark v. Stout (Civ. App.) 174 s. W. 1014.

Title to bed of stream.-A patent to 'public lands abutting on a navigable stream, the
channel of which is reserved to the state, does not stve the riparian owner any rights to
the bed. State v. Macken (Civ. App.) 162 s. W. 1160.

Under the provision declaring all streams 30 feet wide to be navigable, riparian owners

upon a stream 30 feet in width only acquire title to the margin of the stream, and hence
could not obstruct the channel to the injury of one using the stream for floating logs.
Burr's Ferry, B. & C. Ry, Co. v. Allen (Civ. App.) 164 s. W. 878.

Finding' of' jury as to navigability as affecting question of title, see Petty 'v, City of
San Antonio (Civ. App.) 181 S. W. 22,1.

Public rights.-If a stream in its ordinary condition or in periodical floods can be
used for transporting timber, etc., the public has an easement therein for that purpose
which cannot be unreasonably obstructed by riparian owners. Burr's Ferry. B. & C. Ry.
Co. v. Allen (Civ. App.) 164 S. W. 878.

Art. 5339. [4148] Surveys shall be in a square.
Cited, Stark v. Stout (Civ. App.) 174 S. W. 1014.

Art. 5340. [4150] Notice to settlers.
Necessity of notlce.-Under this article, if the notice .required has not been given,

the survey is not legal. Bivins v. Lanier (Civ. App.) 186 S. W., 779.
\

Presumption.-Where the survey is proved, the giving of the notice will be' presumed,
in absence of contrary proof. Bivins v. Lanier (Olv, App.) 186 s. W. 7,79.

1232



Chap. 5) LANDS-PUBLIO Art. 5357

Art. 5347. [4261] Commissioner to have surveys made, when.
Cited, Biwins v. Lanier (Civ. App.) 186 s. W. 779.

Surveys, how made.-In the absence of a natural or artificial marks called for in the
"field notes showing error in course or distance and in the absence of proof as to how'

surveys were actually made, the lines must, on a resurvey by a state surveyor appointed
under Acts 20th Leg. c. 115, be run out course and distance from known corners with
which they connect by their callings. State v. Post (Civ. App.) 169 S. W. 401, certified

questions answered by Supreme Court 106 Tex. 468, 169 S .. W.· 407, and judgment reversed
Post v. State, 106 Tex. 500, 171 S. W. 707.

Calls for course and distance in the field notes of a resurvey made of public land by
the state surveyor appointed under Acts 20th Leg. c. 115, may, in a proper case, be ex

tended and varied to fulfill other calls in its field notes, but not to satisfy the calls in a

junior survey. Id.
Where the original surveys of public land left an unappropriated space between two

grants, the state surveyor appointed unden Acts 20th Leg. c. 115, had no authority to
extend the original surveys so as to include such land, where it did not appear that there
were any conflicts or material errors, or attempt to correct conflicts or errors in the
original surveys. Id.

.

Correction of field notes of pr-evious survey.-Under Rev. St. 1895, arts. 4130, 4141,
where a resurvey of public land is made under the Acts 20th Leg. c. 115, the" 'surveyor
cannot correct the field notes of the previous survey without having the certificate in his
hands, unless such survey was in conflict with land previously appropriated, and then
only to the extent of such conflict, nor can he include in the corrected field notes any
land not included in the ortgtnal file or location. State v. Post (Civ, App.) 169 S. W.
401, certified questions answered by Supreme Court 106 Tex. 468, 16,9 S. W. 407, and judg
ment reversed Post v. State, 106 Tex. 500, 171 S. W. 707.

Including other lands In patented survey.-Upon resurvey of a grant of public lands,
it is not permissible to include other and different lands from those included in the
original file and survey. Sullivan v. State (Civ. App.) 164 s. W. 1120.

Since all public lands in the state were set aside to the school fund by the act of
1900 (Acts 26th Leg. 1st Called Sess. c. 11), a resurvey in 1905 and 1906 of public lands by
a state surveyor appointed under Acts 20th Leg. c. 115, so as to include unappropriated
lands in a patented survey by extending the lines" thereof beyond their original location,
constitutes a giving away of such lands in violation of Const. art. 7, § 4. State v. Post

(Civ. App.) 169 s. W. 401, certified questions answered by Supreme Court 106 Tex. 468, 169
S. W. 407, and judgment reversed Post v. State, 106 Tex. 500, 171 S. W. 707.

ErroneQus surveY.-Where a surveyor making an office survey of a patent of land
erroneously supposed the corner of a county, which was the starting point of the survey,
to be further north than it was in fact, such supposition could not control the boundary
between the survey and other surveys. Sullivan v. State (Civ. App.) 164 s. W. 1120�

The power conferred on the commissioner of the land office by Acts 20th Leg. c. 115,
to have lands resurveyed, does not authorize him, by approving erroneous surveys, to

change the lines and corners of patented surveys so as to include additional land. State
v. Post (Civ. App.) 169 S. W. 401, certified questions answered by Supreme Court 106
Tex. 468, 169 S. W. 407, and judgment reversed Post v. State, 106 Tex. 500, 171 S. W. 707.

Conclusiveness and effect.-A resurvey of public lands under the Acts 20th Leg. c. 115,
was not conclusive against the state as to the true location of the land owned by plaintiff
under a prior grant. State v. Post (Civ. App.) 169 S. W. 401, certified questions answered
by Supreme Court 106 Tex. 468, 16·9 S. W. 407, and judgment reversed Post v. State, 106
Tex. 500, 171 S. W. 707.

Where a state surveyor appointed under Acts 20th Leg. c. 115, surveys patented lands
without having the certificate for the same in his hands, the corrected field notes then
made by him have no force, unless the owners of such lands surrender their patents and
accept new patents in accordance with the resurvey. Id.

Art. 5349. [ 4263] May have lands surveyed, when.
Cited, Bivins v. Lanier (Clv, App.) 186 S. W. 779.

Art. 5353.. General authority of commissioner to have surveys
made; compensation' of official; state surveys, etc.

Cited, Bivins v. Lanier (Civ. App.) 186 s. W. 779.

Art. 5357. Surveyor's duties in adjusting conflicts.
Cited, Bivins v. Lanier (Civ. App.) 186 S. W. 779.

BOUNDARIES IN GENERAL

2. Relative Importance of conflicting elements.-In locating land, recourse" will be
had: First, to natural objects; second, to artificial objects; and, third, to courses and
distances. Baker v. Henry (Civ. App.) 166 s. W. 19.

The object of the rules for the ascertainment of boundary lines is to determine where
the line was originally in fact located by the surveyor. Kendrick v. Johnson (Civ, App.)173 s. W. 914.
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3. -.- Contl'ol of elements consistent with intention.-Or two identified lines in a

block survey neither can control the other where the calls are conflicttng, but effect
should be given to the one most in harmony with the field notes and with the lines of
contiguous surveys. Stark v. Stout (Civ. App.) 174 S. W. 1014.

4. Control of natural objects and monuments over other elements In general.-
The call for course and distance is a 10V\. er grade of evidence, and must yield to a call fOT
a natural object, marked tree, or a fixed, determinable corner. Kendrick v. Johnson
(Civ. App.) 173 S. W. 914.

A location call for rivers, creeks, trees, and other natural objects ordinarily controls
a call for course and distance. Kelly v. Kelly (Civ. App.) 178 S. W. 686.

Call for a mound, meaning a point, if the point could be located upon a well-marked
line by course and distance would control a purely descriptive call for an unmarked

corner. McCormack v. Crawford (Civ. App.) 181 S. W. 485.
In . determining suits involving boundary lines, it must be determined whether 01'

not survey lines sought to be located were actually traced on ground when survey was

made, and, to find and identify such lines, marks and natural objects found on ground
control course and distance. Boynton Lumber Co. v. Houston Oil Co. of Texas (Civ. App.)
189 S. W. 749.

While ascertaining the surveyor's intention is the primary object in locating bounda

ries, it is a rule of evidence that calls for natural objects, artificial objects, and distance

and course rank in .the order given. W. T. Carter & Bro. v. Collins (Civ. App.) 192 s.
W. 316.

In a boundary location calls for natural or artificial objects prevail over those for
course and distance only when they can be identified with reasonable certainty. Id.

In an action of trespass to try title to land claimed by plaintiffs under mineral land
patents from state, held, that monuments placed by surveyor controlled erroneous calls in

patents. Plummer v. McLain (Civ. App.) 192 S. W. 571.

5. -- contr-ot of water courses, highways and fences over other elements.-Where

there is a confiict between calls for course and distance in grants of adjacent lands and

calls therein for the bank of an old bed of a river as the boundary between the grants,
the latter must prevail. Stevens v. Crosby (Civ. App.) 166 S. W. 62.

Where description starts from a beginning point and runs a certain distance in a

certain course to the bank of a river, the course controlled the distance, and the point
where such course touched the bank was the true point located. Stark v. Stout (Civ.
App.) 174 s. W. 1014.

6. -- Control of metes and bounds or courses and distances over other elements.
Where a deed had no confiict in the calls, though the general description as including a

survey was in conflict with the field notes of such survey, the particular description by
calls controlled. McFaddin v. Johnson (Civ. App.) 180 S. W. 306.

An excess of 1,500 varas in an 18-mile line is not so great as to require rejection of
all calls in the survey. Nanny v. Vaughn (Civ. App.) 187 S. W. 499.

7. -- Control of lines marked or surveyed over other elements.-Where earlier
blocks have already been located on the ground, their location cannot be changed because
there is a confiict between them and the description of subsequently located blocks. Mc

Spadden V. Vannerson (Civ, App.) 169 S. W. 1079.
A surveyor's original location of the line should be accepted as the true line, not

withstanding confiicting calls of the deed. Cariker v. Davis (Civ. App.) 172 S. W. 728.
Calls in a later deed cannot aid in fixing the location of the corners in a former one.

Spencer v, Levy (Civ. App.) 173 S. W. 550.
,

A patentee's field notes, calling for course and distance and for the western boundary
of a section as the eastern boundary, held to make the call for the boundary prevail over

calls for course and distance. Braumiller v. Burke (Civ. App.) 173 S. W. 609.
.

Where a description of land in a judgment, in an action of trespass to try title, calls
for a well-described corner at variance with the distance, the distance must give way to

the call for the corner. Bundick v. Moore-Cortes Canal Co. (Civ. App.) 177 S. W. 1030.
In trespass to try title involving lines of a block as appearing in field notes of sec

tions of another block, held, that the rule that the lines of a prior survey cannot be
controlled by the call of the junior survey, did not apply. McCormack v. Crawford (Civ.
App.) 181 S. W. 485.

Where the eastern tiers of surveys were located before the western tiers and their
east lines can be ascertained, their calls should prevail over the western calls even if
there is a slight variance. Nanny v. Vaughn (Civ. App.) 187 S. W. 499.

In determining boundaries, the footsteps of the surveyor are the determining factor,
and when found and identified, as called for in the field notes, they must control. Maddox
v. Dayton Lumber Co. (Civ. App.) 188 s. W. 958.

Where the line traced by a surveyor can be fixed by reference to meander calls of a

river which has since changed its course, the contention that a call of a subsequent sur-'
vey must be determined by the present course of the river, cannot be sustained. Id.

For a marked line or corner to control a call for course and distance, it must be
identified upon the ground. Boynton Lumber Co. v. Houston Oil Co. of Texas (Civ. App.)
189 s. W. 749.

The real object in applying the various. calls is to find the footsteps of the -surveyor
and, when found and identified, all classes of calls must yield to them. Miller v. Meye;
(Civ. App.) 190 S. W. 247.

Where boundaries of a grant as actually located and measured on ground were so

described in deed, they are limits of grantee's rights, although parties intended to make
northern line in common with northern boundary of a larger tract subsequently found to
be further north than boundary described in deed. Chesson v. La Flore (Ctv, App.) 191 S.
W.745.
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Where commIssioners In partition disregarded survey in their decree, the rule that
lines and corners established by survey and marked on the ground cannot be changed
has no application in subsequent proceedings to try title. McGuire v . Blair (Civ. App.)
193 s. W. 185.

A corner actually located and marked will control the call for another corner or-line
mistakenly assumed to be in the same place. Polk v. Reinhard (Civ. App.) 193 s. W. 687.

Where field notes call for the line of a certain survey but also call for a marked
bearing tree, the marked corner and distance control the call for the line of the older
survey. Id.

If marks called for by a flrat survey existed at time second survey was made, but
not when controversy' arose, but location of old line can be identified, same rule would
be applied as if marks still existed at time of controversy. Dunn v. Land (Civ. App.)
193 S. W. 698.

8. -- Control of calls for adjolners over other elements.-Where a description of a

survey called for well-established surrounding surveys on all sides, such calls controlled
the courses and distances, and the mere fact that by running courses and distances there

• was an excess was immaterial. Baker v. Heney (Civ. App.) 166 s. W. 1.9.
A call for a line of an adjoining survey should not be perrnrtted to prevail over a call

for distance unless such line itself can be located with reasonable accuracy and cer

tainty, and where the line of an adjoining survey called for and the corner of a part
thereof could not be so located, they should be disregarded and the terminus fixed ac

cording to the call for distance. Hermann v. Thomas (Civ. App.) 168 S. W. 1037.
The rule that a call for a corner or line' of an adjoining survey controls a call for

distance is not of absolute application in all cases. Miller v. Campbell (Civ. App.) 171
s. W. 251.

The fact that land office certificate stipulated that two surveys should connect with
each other will not affect the actual location as shown by field notes which do not, con

nect owing to a mistake in surveying. Polk v. Reinhard (Civ, App.) 193 s. W. 687.

9. -- Control of maps, plats and field notes over other elements.-In field notes of
a section in block, calls tying the northwest corner of the section to surveys in block M-8
and a survey in block M-13 held descriptive calls, and not locative calls. McCormack v,

Crawford (Civ. App.) 181 s. W. 485.

10. -- Control of quantity over other elements.-Mention of the acreage conveyed
by a deed describing the land specifically by ·metes and bounds does not control as to the
property conveyed. Standefer v. Miller (Civ. App.) 182 s. W. 1149.

Where there was an inconsistency in a deed, in that the boundaries of the land in
cluded a greater acreage than the deed recited was intended to be conveyed, the trial
court, having found the fact, could treat the statement of the quantity as false; the
description being sufficient without it. Id.

11. Natural and' per.manent obJects.-Lines and boundaries cannot be constructed
with reference to objects t.ha.t may be found on the ground as indicating the footsteps of
the surveyor, where there are no calls in the grant for such objects. Stark v. Adams
(Civ. App.) 183 S. W. 58.

13. Courses and dlstances.-If the first call in a deed is indefinite or erroneous, the
subsequent calls, if they agree and may be readily ascertained, are entitled to as much
consideration as the first call. Hinkle v. Hays (Civ. App.) 162 s. W. 435.

Calls given by mistake should be disregarded. McCormack v. Crawford (Civ. App.)
181 s. W. 485.

That the meander calls of a survey do not balance in that they do not close by a

distance of 114 varas, is not important in determining the sufficiency of the survey to fix
the location of boundary. Maddox v. Dayton Lumber Co. (Civ. App.) 188 S. W. 958.

14. -- Reversing calls.-In determining the boundary of a survey, the calls may
be reversed only when the survey was actually made. Baker v. Heney (Civ. App.) 166
s. W. 19.

Calls in field notes should be followed in order given, unless the call for a more recent
line is more definitely located and shows more certainly the footsteps of the surveyor.
Boynton Lumber Co. v. Houston Oil Co. of Texas (Civ. App.) 189 S. W. 749.

A senior survey may be constructed by reversal of calls from a junior survey tied to it
by the same surveyor who, as county surveyor, certified to the correctness of the field
notes of the senior survey, though none of the original bearing trees or corners thereof
are found on the ground. Houston Oil Co. of Texas v. Wing (Civ. App.) 194 s. W. 221.

15. t.ocatton of corners.-Evidence held to show that the first call in the description
of a tract of land, which read, "Beginning at a stake set on the extremity of the sand
bar" of a certain river, located the beginning point at the extremity of the bar furthest
from I-he river. Roberts v. Hart (Civ. App.) 165 S. W. 473.

In fixing a disputed boundary between a patent and a railroad survey, which called
for another survey, which in turn called for another, etc., where only two of the original
corners of such surveys could be definitely located, court held to have properly construct
ed the survey from one of such corners, rather than from the other, which was more
remote. Clarke v. Klein (Clv. App.) 166 s. W. 1179'.

. 16. Location of lines.-In an action for cutting and removing timber from land, evi
dence on the issue of boundaries held to show that the timber was cut and removed from
a tract of plaintiff. Kirby Lumber Co. v. Stewart (Civ. App.) 161 s. W. 372.

A marked line or corner in a block or system of surveys belongs as much to one block
as to another. McCormack v. Crawford (Civ. App.) 181 s. W. 485.

- 17. Designation, quantity and location of lan�.-The term "southeast one-half," in a
lease of one-half of a school section, the easterly and westerly lines of which run north
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27° west, and the northerly and southerly lines, south 63° west, means that part of section
south of a line bisecting the easterly and westerly lines. Pruett v. Robison (Sup.) 192
S. W. 537.

18. Maps, plats and field notes.-Where surveys were not actually run on the ground,
they could not be located by calls in the field notes, except calls for courses and distances
from the- corners on the bank of a river called for. State v. Dayton Lumber Co. (Civ.
App.) 159 S. W. 391.

The field notes of a block constituting a prior survey, might be explained by subse
quently made field notes of another block. McCormack v. Crawford (Civ. App.) 181 S.
W.485.

Where field notes of one survey are complete and contain no inconsistent calls, it is
not permissible to look to field notes of another survey to create an inconsistency. Polk
v. Reinhard (Civ. App.) 193 s. W. 687.

19. Adjoining or adjacent lands.-Evidence held to require the rejection, in the
description contained in a deed, of a call for a corner made for a former grantee of the
same grantor. Roberts v. Hart (Civ. App.) 165 S. W. 473.

Field notes of survey on west side of river describing survey as being in front of
league previously surveyed on east side, mean that the lines of the older survey if
extended across the river would trace the upper and lower lines of the new survey. Mad
dox v. Dayton Lumber Co. (Civ. App.) 188 s. W. 958.

Adjoining surveys by same surveyor within a few days of each other, mapped with a

common division line and calling for each other, will appropriate the land the one to the
other, and only very clear evidence will justify conclusion of existence of any vacancy be
tween such surveys as actually made. Miller v. Meyer (Civ. Ap·p.) 190 S. W. 247.

20. Waters and water courses.-Though land abutting on a river is overfiowed and
remains submerged for some time, the owner does not lose his rights therein. Marks v.

Sambrano (Civ. App.) 170 S. W. 546�
.

21. -- Meandered waters.-A call in a deed for a course up a river with the
meanders held, under the evidence, to refer to the meanders of a sand bar along the
river, and not the river itself. Roberts v, Hart (Civ. App.) 165 S. W. 473.

22. -.- Accretion and avulsion.-Where the Rio Grande changed its course by
avulsion, shifting lands from Texas into Mexico, the ownership did not shift as in the
case of changes by erosion, and on a subsequent avulsion returning the land to Texas the
ownership continued in the original owner. Marks v. Sambrano (Civ. App.) 170 S. W. 546.

23. -- Islands.-In a suit over land which the state claimed on the ground that its
title had never been devested because it was' an island in the bed of a navigable stream,
evidence held. sufficint to sustain a finding that the locus in quo at the ttme it was pat
ented merely abutted on the stream. State v. Macken (Civ. App.) 162 s. W. 1160.

24. Public ways.-A deed conveying lots adjoining an alley passes title to the
center of the alley. Guadalupe County v. Poth (Civ. App.) 163 S. W. 1050.

Where plaintiff sold lot on platted unopened street to defendant railroad, after
abandonment of street by city ordinance, title to middle of street passed under the deed.
Amerman v. Missouri, K. & T. Ry, Co: of Texas (Civ. App.) 182 s. W. 54.

26. Priority of grants and deeds.-An excess of four acres held not to invalidate a.
senior patentee's title, and a junior survey could not encroach thereon. Kelly v. Kelly
(Civ, App.) 178 S. W. 686;

27. Priority of surveys.-Where a location of public lands is fixed by actual survey
upon the ground, being the first or eldest in location, the lines so fixed upon the ground
control. Newman v. Davis (Civ. App.) 184 S. W. 1078.

,.

Where .the field notes of a survey do not give the meanders of a river on the east
line, but the west line of an older survey on the east side of the river gives such mean

ders, the meanders given in the older survey control the later survey. Maddox v. Dayton
Lumber Co. (Civ. App.) 188 S. W. 958.

31. Remedies for establishment of boundaries-Weight and sufficiency of evidence.
-In trespass to try. title to recover land under ancient grants, evidence held to
sustain a finding that the land claimed had not been located and surveyed on the ground,
so as to embrace the land claimed by plaintiff. Campbell v: Gibbs (Civ. App.) 161 S. W.
430.

In trespass to try title involving the location of a boundary between adjacent grants,
evidence held to sustain a verdict fixing the boundary. Stevens v. Crosby (Civ. App.) 166
S. W. 62.

Evidence held not to show the location of a boundary line. Harkrider v. Gaut (Civ.
App.) 167 S. W. 164.

That a survey was merely an office survey may be established by circumstantial
evidence. McSpadden v. Vannerson (Civ. App.) 169 s. W. 1079.

.

Evidence held to sustain a finding locating a corner at a nifferent point than that
called for by the course and distance. Kendrick v. Johnson (Civ. App.) 173 S. W. 914.

In a boundary suit, evidence held to show, contrary to the finding, that a certain line
ran southwesterly, rather than due west, as called by course and distance. Id.

In an action between claimants to public lands, previously surveyed and located,
evidence held sufficient to show that defendants' surveys were located on the south' bank
of a river, although the distance, to be run from the beginning point of the survey to
such river was erroneous. Stark v. Stout (Civ, App.) 174 S. W. 1014.

In an action between claimants to public lands previously surveyed and located,
evidence held insufficient to warrant finding that the river on which the surveys, ur:ler
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which defendants claimed, were located, had changed its course considerably since such
surveys. Id.

In an action between claimants to public lands pre�ously surveyed and located,
evidence held insufficient to show that plaintiff's survey crossed a certain creek. Id.

In an action by a county against others to locate its school lands, evidence held
sufficient to sustain the jury's finding as to the position of the southeast corner of a

certain survey. Colorado County v. Travis County (Civ. App.) 176 S. W. 845.
Evidence held' insufficient to show that· those under whom plaintiff claimed had

recognized the true location of the boundary line as being the location contended for by
defendants. Bundick v. Moore-Cortes Canal Co. (Civ. App.) 177 S. W. 1030.

Where the evidence leaves no room for doubt as to the true location of a boundary
line, proof of acquiescence in the erroneous line will not support a verdict in favor there-
of. Id.

.

.

In a suit involving disputed boundary, evidence held insufficient to show that the
line was as claimed by plaintiffs. Harris v. Kiber (Civ. App.) 178 S. W. 673.

In an action involving boundary, evidence held to show that the plat, as made, was

result of a mistake, and that it was not intended to include in the addition in which
plaintiff bought property other unplatted property not belonging to plaintiff's grantor.
Lockwood InV'. Co. v. Geiselman (Civ. App.) 179 S. W. 549.

In trespass to try title, evidence held to show the location of the northwest corner

of a certain survey, and that a boundary line should run north 43 degrees east from such
corner to the northeast' corner of the survey, unless arrested. Goodrich v. West Lumber
Co. (Civ. App.) 182 S. W. 341.

Under the facts shown on the issue as to location of a corner, held that a verdict for
plaintiff was unauthorized. Stark v. Adams (Civ. App.) 183 S. W. 58.

Testimony of surveyor that he ran an east line the distance called for in certain
field notes, held insufficient to identify such line where the field notes called for no dis
tance. Kincheon v. Edwards (Civ. App.) 183 s. W. 92.

Evidence held sufficient to sustain the finding of the jury as to proper location of
boundaries of plaintiff's land. Thatcher v. Matthews (Civ. App.) 183 s. W. 810.

Evidence held to show that none of the original witness or bearing trees called for in
field notes of a survey can be located on the ground. Maddox v. Dayton Lumber Co.
(Civ. App.) 188' S. W. 958.

Evidence held to show that the lines of a survey were never run on the ground by
the surveyor. Id.

.In action to recover strip of unlocated and unappropriated public lands lying between
west boundary of a survey and east boundary of another survey, where the maps or plats
had made such boundaries the same line, evidence held to sustain verdict for defendant.
Miller v. Meyer (Civ. App.) 190 S. W. 247.

'

Adjoining surveys by same surveyor within a few days of each other, mapped with a

common division line and calling for each other will appropriate the land, the one to' the
other, and only very clear evidence will justify conclusion of existence of any vacancy be
tween such surveys as actually made. Id.

Original survey agreeing with maps in use for many years should not be held errone
ous because not agreeing with subsequent resurveys on assumption that statements of
living persons as to locality of lines and corners was absolutely correct, nor where based
upon an indefinite and uncertain starting point. Id.

A verdict finding no confiict between surveys, held sustained by the evidence. W. T.
Carter & Bro. v. Collins (Civ. App.) 192 s. W. 316.

In trespass to try title, finding that boundary line established by partition decree
was not surveyed line contended for by plaintiff, but that decree disregarded such sur

vey, held supported by evidence. McGuire v. Blair (Civ, App.) 193 S. W. 185.

34 ..
-- Judgment and enforcement thereof.-Judgment for plaintiff for the posses

sion of land indefinitely described held ineffectual. Campbell Banking Co. v, Hamilton
(Civ. App.) 173 S. W. 1012.

"

'

Where plaintiff is not entitled to recover all the land described in the petition, he
may recover a portion thereof, though his proof does not describe it sufficiently for the
jury to locate it. Hermann v. Schroeder (Civ, App.) 175 s. W. 788.

In a suit to establish boundaries, in form of trespass to try title, the judgment need
not recite the boundaries established, but it is sufficient if the corners are established by
monuments. and barriers, if such a description would enable .the sheriff to put the suc
cessful party in possession. Thatcher v. Matthews (Civ. App.) 183 s. W. 810.

35. Agreements belf:ween parties.-An agreement between the parties as to the line
of a certain survey not in controversy, held not to bind the parties as to the lines in
controversy. Moore v. Lehmann (Civ. App.) 165 S. W. 81.

Where adjacent owners knew that the boundary between their land was a creek
called for in their deeds, but their dispute Involved which creek was called for, a

boundary by oral agreement not following the meanders of either creek was invalid.
Voigt v. Hunt (Civ. App.) 167 S. W. 745.

FailUre of party to boundary agreement to tell other party of survey by state sur
veyor establishing the boundary line some distance from a fence adopted as the boundary
by the agreement held fraud justifying a rescission. Denton v. English (Civ. App.) 171
s. W. 248.

'

In action to quiet title, the issue being a disputed boundary, evidence held to show
valid agreement and location of boundary between defendant and a predecessor in title
of plaintiff. Bigham v. Stamps (CtV. App.) 187 S. W. 733.

Where the grantee of a small tract particularly described as a part of a larger tract
located his land on another part of the larger tract, and such grantee and the purchaser
of the larger tract exchanged deeds so as to permit the grantee of the lesser tract to
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retain the part located on the heirs of the original owner of the entire tract had no

remaining interest, since the two purchasers became tenants in common of the entire
land, and could divide it as they saw fit. Whitfield v. La Grone (Civ. App.) 191 S. W.
1169.

37. Recognition and acquiescence.-Evidence in trespass to try title held not to show
a recognition of, and acquiescence in, a certain line as' a boundary line by the person
under whom defendant claimed. Beebe v. Sweeney (Civ. App.) 158 S. W. 235.

Acquiescence in a boundary line established by an adjoining owner affords a strong
presumption that it is the true line, but the weight of such acquiescence is for the
jury. Id,

Even where there is no estoppel, long acquiescence as to the location of a corner

or line is entitled to weight, especially where the owner lives upon the land. Roberts v.

Hart (Civ. App.) 165 S. W. 473.
An agreement fixing a boundary may be implied from acts and long acquiescence,

especially if a failure to recognize such boundary would injure subsequent purchasers,
or where one of the proprietors has made valuable improvements induced by the acts and

acquiescence of the other owner. Colorado County v. Travis County (Civ. "App.) 176 s.
W.845.

Grantees of part of a tract of land are not bound by any line other than that fixed in
their deed, unless they consent to the establishment of a line or have acquiesced in the
establishment of a boundary by the others. Harris v. Kiber (Civ. App.) 178 s. W. 673..

Evidence that the line contended for by plaintiff in trespass to try title had been
recognized as the western boundary line of a grant since decision of the Supreme Court
in another case, and that witness after such decision had made all the surveys for loca
tions of state land certificates between the east line of another grant and the line contend
ed for by plaintiff, should have been excluded. Dunn v. Land (Civ. App.) 193 s. W. 698.

39. Private surveys.-In a suit to determine the location of boundaries, circumstan
tial evidence held to show that the surveyor who located the survey in controversy did
not make an actual survey on the ground in whole or in part. State v. Dayton Lumber
Co. (Civ. App.) 159 S. W. 391.

In trespass to try title, evidence held sufficient to warrant the jury in finding that
the corner of one of the surveys in controversy was that located by a surveyor who tes
tified for the plaintiff, and not that located by one who testified for the defendant. Moore
v. Lehmann (Civ. App.) 165 S. W. 81.

CHAPTER SIX

PATENTS
Art.
5361. Requisites of patent.

Art.
5362. When patent to be issued.

Article 5361. [4175] Requisites of patent.
Validity.-A patent issued on a forged assignment of an unlocated land certificate is

voidable only. Hennessy v. Blair (Sup.) 173 s. W. 871, affirming judgment Blair v. Hen-
nessy (Civ. App.) 138 S. W. 1076.

.

Where conditional land certificate was transferred, neither a subsequent purchaser
of the land in administration of th'e original grantee's estate, nor his heirs, could question
issuance of patent in virtue of the certificate. Baugh v. McLain (Civ. App.) 173 S. W. 922.

Plaintiffs, in an action for possession of real estate claimed by adverse possession
for 10 years, cannot questien the validity of a patent from the state covering part of the
land claimed and executed before their possession had ripened into title. Williamson v.
Miller-Vidor Lumber Co. (Civ. App.) 178 s. W. 800.

Only the state or one holding a prior legal or equitable claim to real estate 'can set
up the illegality in a patent from the state. Id.

Conclusiveness.-One holding a, patent from the state to certain lands can recover
such lands, unless his patent confiicts with a prior survey admitted to be owned by
another party. Thatcher v. Matthews (Civ. App.) 183 s. W. 810.

Patent as evidence of tltle.-A patent regular on its face confers legal title. Hennessy
v. Blair (Sup.) 173 S. W. 871, affirming judgment Blair v. Hennessy (Clv. App.) 138 S. VlT.
1076.

In view of the pre-emption acts of January 22, 1845, and February 7, 1853, where the
land officers issued a patent, it prima facie imported that no prior patent was issued.
Houston Oil Co. of Texas v. Wm. M. Rice Institute (Clv. App.) 194 s. W. 413.

Transfer.-A bona fide purchaser of land, the patent to which had been obtained by a

forged assignment of an unlocated certificate, held entitled to prevail against the heirs
of the holder of the certificate. Hennessy v. Blair (Bup.) 173 s. W. 871, affirming judg
ment Blair v. Hennessy (Civ, App.) 138 s. W. 1076.

Where a patent and certificate for an unlocated balance issued to the heirs of the
deceased grantee, it inured to the assignee of the purchaser in administration of grantee's
estate, who lost no rights by the Issuance to him as assignee, but retained such rights
as he could legally establish. Baugh v. McLain (Civ. App.) 173 S. W. 922.

Art. 5362. [4176] When patent to be issued.
Cited, Fielder v. Houston Oil Co. of Texas (Civ. App.) 165 S. W. 48.
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CHAPTER EIGHT

GENERAL PROVISIONS

Art.
5391. Abstracts to be printed, etc.
'5393a. Validating of grants and allotments

by towns or villages under author-
ity of Spain. or Mexico.

.

.

Art.
5393b. Same; incorporation of towns and

villages validated.
5397. Belong to public free school fund.
5402. Lands-how sold and proceeds in

vested.

Article 5391. [4217] Abstracts to be printed, etc.
Cited, Houston Oil Co. of Texas v. Gore (Civ. App.) 159 S. W. 921.

Art. 5393a. Validation 0.£ grants and allotments by towns or

villages under authority of Spain or Mexico.e=That all sales actually
made and all allottments in severalty of land actually made to individu
als by any town or village in this State of lands granted by any officers
acting as authorities of Spain or Mexico, or of any State of Mexico; and
ratified and patented by the State of Texas to such towns or villages, or

to the inhabitants thereof, be and the same are hereby validated in favor
of the original purchasers or allottees from any such town or village, or

their heirs, devisees, vendees, assigns, or successors in the claim of title
which originated out of any such sale or allottment, and whether the
sale or allottment was made without authority under the laws existing
at the time the sale was made, or without complying with said existing
laws, or by a valid or invalid corporation or re-incorporation under the
General Laws of Texas, or without incorporation, or was invalid be
cause the land sold or allotted lay outside of the corporate limits of any
incorporation under the General Laws of Texas, or was invalid for oth
er reasons, and whether or not such new incorporation was valid or in
valid, or had jurisdiction to deal with the lands formerly granted to said
town or not, and whether such town or village was incorporated or not;
provided that when there exist two or more invalid sales or allottments
made by any such town or village, the first in point of time only of said
sales is hereby validated without prejudice to the rights of claimants
under a subsequent sale to establish the validity of the sale or allott
ment under which they claim or to show that their titles under which
they may hold, it invalid, may affotd them-under existing laws in es

tablishing their titles under the statutes of limitations, but in all such
cases the person or persons or corporations claiming under such junior
sale or sales or attempted sale or allottment shall bring his suit to es-:

tablish his title within one year from the time this Act takes effect, or

he or they shall be forever barred from maintaining any suit to estab
lish such junior title, and this whether there be adverse possession
thereof or not; and provided, further, that in any case wherein the jun
ior purchaser or purchasers may establish his or their title by judg
ment of court against such senior purchasers or allottees the said junior
purchasers' or purchasers' title shall be held to be valid as against the
State and said town or village. No claimant to the title ofIand shall be
entitled to claim 'the benefit of the provisions of. this Act unless such
claimant shall have had actual, visible possession of such land so claim-

_ ed by him, controlling the same under fence or actually cultivating the
same for a period of one year next immediately preceding the assertion
of such right; providing, that the provisions of this Act shall not ap
ply to any grant of land made to any individual person or persons un

der or by authority of the Colonization Laws of the Republic of Mexico
or any of the states thereof. [Act June 3, 1915, 1st C. S., ch. 12, § 1.]

Took effect 90 days after May 28, 1915, date of adjournment.
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Art. 5393b. Same; incorporation of towns and villages validated.
-That the incorporation or attempted incorporation of such towns and

villages to whom lands have been granted as aforesaid and which are at
the time of the taking effect of this Act organized and acting as such

corporations are hereby validated and are declared to be valid municipal
corporations for the purpose of disposing of any lands granted to such
towns or villages, whether incorporated or not, other than streets, al
leys, parks and other public places in such towns and desaguas, and
whether such lands are situated in corporate limits of such towns or not
and whether they in fact have any charter or organization now in force
or not; this validation of such towns or villages to apply only for the
purpose of disposing of lands which such towns and villages may not
have heretofore sold or allotted to others or attempted to sell or allot to

others; and such towns or villages shall have power to sell or dispose
of all such lands as to which they are validated, and which are not with
in the validating provisions of Section 1, of this Act, owing to there not

having been any disposition made or attempted to be made thereof by
said corporation, but said corporations are not by this Act validated for
any other purposes other than with respect to such future sales or dis
positions of such lands, their validity or invalidity is not to be affected
by this Act otherwise than for the limited purpose of disposing of lands
which they have not disposed of or attempted to dispose of prior to the
passage of' this law. And in cases wherein former incorporations of
such towns and villages have been repealed or abolished by vote of the
voters therein without having sold or attempted to sell such lands as

were granted to them as aforesaid the inhabitants thereof may organize
a corporation under the laws now in force as to the incorporation of
towns and villages, which corporations when thus organized shall have
power to sell any lands granted and patented as aforesaid, whether the
land be situated within the boundaries of such corporation or not ex

cept as some prior corporation or town or village organization may have
sold or attempted to sell, and except said public streets, alleys, parks,
,desaguas, and other public places. [Id., § 2.]

Art. 5397. [4275] Belong to publicfree school fund.
Report of surveyor as evidence.-Under arts. 3694, 5397, and the article providing

that books, papers, etc., required t<1 be kept in any executive department shall con

stitute a part of the archives thereof, report of state surveyor of survey made by him
held admissible in trespass to try- title between private parties. Denton v. English (Ctv,
App.) 171 S. W. 248.

'

Where a document containing a report of the acts of the state surveyor concerning a

survey also contained argument and opinions, they were not admissible in trespass
to try title. Id. '

Art. 5402. [4271] Land, how sold and proceeds invested.-Each
county may sell or dispose of the lands granted to it for educational
purposes in such manner as may be provided by the Commissioners
Court of such county, and the proceeds of any such sale shall be invest
ed in bonds of the United States, the State of Texas, the bonds of the
counties of the State, and the independent or common school districts,
road precinct, drainage, irrigation, navigation and levee districts of said
State, and the bonds of incorporated cities and towns,:and the bonds of
road precincts of any 'county of Texas, and the bonds of drainage, irri
gation, navigation and levee districts of any county or counties of Tex
as; "And held by such county alone as a trust for the benefit of public
free schools therein, only the interest thereon to be used and expended
annually." [Acts 1889, p. 104; Act March 30, 1915, ch. 136, § 1.]

Explanatory.-Became a law March 30, 1915. The act amends art. 6402, Rev. Civ.
St., 1911.

Powers of county Judges.-The powers of county judges holding land as trustees for
school purposes under the provisions therefor of Rev. St. 1879. arts. 3711, 3771, 3777. are
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restricted to those conferred by such sections. McLeod v. McCall (Civ. App.) 180· S.
W.293.

Employment of agents and payment of commisslons.-Const. art. 7, § 6, au'thorizing
sale of school lands by the commissioners' court of the county, did not authorize delega
tion of such power to commissioners. Brazoria County v. Padgitt (Civ. App.) 160 S.
W. 1170.

.

Order of commissioners' court, authorizing commissioners to sell county school lands,
held to provide for legal payment of the commissioners' commissions and expenses out of
the county's general fund, and not out of the proceeds of the sale. ld.

As the commissioners' court is the trustee of school land owned by the county, it
cannot delegate to others the authority to sell the land. Brazoria County v, Rothe (Civ.
App.) 168 S. W. 70.

Ratification of sale.-Whether sale of county school lands,. made by commission
ers unauthorizedly appointed by the commissioners' court, was subject to ratification, de
pended on whether the conveyance was one which the commissioners' court itself could
have legally made. Brazoria County v. Padgitt (Civ. App.) 160 S. W. 1170.

A sale of county school land made by an unauthorized agent held ratified by the
commissioners'. court, preventing· the county from thereafter questioning the sale .

.

Brazoria County v. Rothe (Civ. App.) 168 S. W. 70.
Under art. 1365, the commissioners' court may ratify a sale of school land which it

might originally have made. King County v. Martin (Civ. App.) 173 S. W. 960, judgment
affirmed on rehearing 173 S. W. 1200.

Surveys and boundaries.-The commissioners' court of a county has implied power to
fix the boundaries of such county's school lands. Colorado County v. Travis County (Civ.
App.) 176 S. W. 845.

A joint survey of school lands by the representatives of several counties, made and
adopted with knowledge of the facts by the commissioners' court of each county, and
acted upon by the attorneys of two of the counties in a suit, held not a definite settle
ment of the location of such lands by agreement. ld.

Rev. St. 1895, art. 4269 (Acts 18th Leg. c. 40), does not mean that in ascertaining the
boundaries of county school lands such construction will be given to field notes as to give

.

the county the benefit of those calls most favorable to the county; and the word "sur
vey," in the expression "the land included in the lines of the survey" does not mean the
diagram or map required by Rev. St. 1911, art. 5336, but is used synonymously with "field
notes." Cross v. Wilkinson (Civ. App.) 187 S. W. 345.

Rev. St. 1895, art. 4269 (Acts 18th Leg. c. 40), by its express terms is applicable only
to surveys which had been patented at the time it was passed. ld.

Where a county selling land to which it has good title by patent from the state
conveys by the same description as in the patent, it is not liable to purchaser on account
of differences or difficulties in ascertaining the boundaries of the tract conveyed. ld.

Amount for which sold.-A sale of 'school Iand will not be set aside because of a

mere inadequacy of price. King County v. Martin (Civ. App.) 173 S. W. 960, judgment
affirmed on rehearing 173 S. W. 1200.

.

In a suit to set aside a sale of school lands, evidence held to warrant a finding that a
better price could not have been obtained, and that the price charged was not inade
quate. ld.

. Though the commissioners' court in selling school land, fra.udulerrtly intended to favor
the purchaser, that fact does not warrant a vacation of the sale, where the county re
ceived full value and was in no way injured. ld.

Warranty of title.-Where county officers executed a warranty deed to land conveyed
to the county for school purposes thereby giving effect to a conditional limitation in the
deed to the county, they acted officially and were not personally liable on the warranty.
Stewart v. Blain (Civ. App.) 159 S. W. 928.

Investment of school funds.-Under Const. art. 7, § 6, providing for the investment of
proceeds on a sale of county school lands, the commissioners' court of a county, in in
vesting proceeds, acts in a judicial or quasi judicial capacity, and the county is respon
sible for such, investments. Comanche County v. Burks (Civ, App.) 166 S. W. 470.

Under Const. art. 7, § 6, making a county responsible for all investments of proceeds
of a sale of its school lands, a county is responsible for the proceeds, regardless of the
form or legality of the investment, attempted to be made by the commissioners' court.
Id.

Diversion of fU11ds.-Knowledge of a prospective purchaser of school lands from a
county that it was not intended to devote the proceeds to school purposes, as required by
Const. art. 7, § 6, did not deprive the commissioners' court of' its power to sell or in
validate the sale. Brazoria County v. Padgitt (Civ. App.) 160 S. W. 1170.

The proceeds of a sale of school land of a county, required by Const. art. 7, § 6, to be
invested in specified classes of bonds, may not be diverted to the general purposes of the
county, and bonds issued by the county therefor, and bonds so issued are invalid. Co
manche County v. Burks (Civ. App.) 166 S. W. 470.

A county which has wrongfully diverted and appropriated proceeds of a sale of school
lands of the county is liable for the misappropriation. Id.

A county diverting the proceeds on a sale of its school lands is properly chargeable
with interest on the misappropriated fund. ld.
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CHAPTER NINE

SALE AND LEASE OF PUBLIC FREE SCHOOL AND ASYLUM
LANDS

Art.
5405. Sale and lease of public lands pro

vided for.
5406. Duties of commissioner of general

land office.
Classification and valuation.
Advertisement of land.
Sales by commissioner, how made.
Extension of time of payment of cer-

tain sales.
5410. Actual settlers, application.
5416. Award and settlement.
5416b. Validation of sales in cases where

purchaser failed to file affidavit or

make settlement within required
time.

5416c. Validation of sales to persons pre
vented from making settlement by
being called into military service.

5416d. Validation of sales where settlement
has been made but affidavit has
not been filed within time required.

5416e. Validation of sales where supported
by proof of settlement and resi-
dence.

Eight section counties-Complement.
Settlement and residence.
Limitations as to purchases.
Public lands how sold.
Two section counties; actual settle

ment required.
5420c. Eight section counties; terms of sale;

person who has made improve
ments under water-bond may pur
chase; notice.

5420d. Quantity which may be sold to one

person in other counties; settle
ment.

5420e. Lands which must be sold for cash
and without condition as to settle
ment.

5420f. Lands extending into more than one

county.
5420g. Applications for purchase, when

opened; advertisement of land not
sold.

5421. Right of lessees.
5422. Sales without settlement.
5423. Forfeiture of purchase by non-pay

ment of interest, etc.
5423a. Purchasers after January 1, 1907,

and' before January 1. 1913, who
have forfeited for non-payment of
interest, may repurchase, when.

5423c. Board of appraisers, how constituted,
etc.

5423f. Compensation of board of appraisers,
appropriation; payment.

5424: Permanent improvements to be erect
ed by purchaser; forfeiture.

5425. Forfeiture for failure to settle on

land, etc.

5407.
5408.
5409.
5409a.

5418.
5419.
5420.
5420a.
5420b.

Art.
5425a. Validation of re-sales �ade before

entry of forfeiture of. former sale
for non-payment of interest or fail
ure to reside on land.

6426. Forfeiture of home tract works for
feiture of other land, when.

5428a. Lien in favor of state for unpaid
purchase money.

5428b. Consent of purchaser to payment by
third person or federal farm loan

bank; transfer of claim of state;'
admission as to ownership.

5428c. Occupancy of land for required pe
riod.

5428d. Subrogation to rights of state.
5430. Timber lands defined; regulations for

sale of.
5432. Unsurveyed or scrap land.
5433. Minerals, gayule and lechugutlla, re

served.
5435. Transfers.
5435a. Transfers other than personal; ac

counts with transferees, etc.
5435d. Provisions applicable to transfers

other than personal.
5435f. Validation of sales not followed by

residence in favor of purchasers in
good faith.

5435g. Validation of sales made before ex

piration of one year from date of
award.

5435h. Transfers before completion of occu

pancy validated.
5436. Lands patented, when.
5436a. Transfers by purchasers of irrigable

lands in certain counties; subdi
viding sections.

5436b. Same; transfers not to impair value
of remaining land.

5437. Lands patented, when.
5439. Application ot railroad to buy, to

contain what.
5440. Land, how sold and patent issued.
5441. Limitations as to purchases.
5444. Regulations as to occupancy.
5449. Accounts, ete., with purchasers to be

kept.
5449c. Certain other sales validated.

LEASES

5450. Commissioner may withhold agricul
tural lands from lease, when.

5452. Leases, how and when made.
5453. Regulations as to leases in absolute

lease districts.
5454. Expired leases, regulations as to.
5455. Where lessee secures permanent wa

ter.
5458. One year to assert right to leased o:v

sold land.
5459. Same.

Article 5405. [4218b] Sale and lease of public lands provided for.
Repeal.-Acts 24th Leg. c. 47, revising generally all laws relating to the disposition

of school land and the incorporating therein sections of earlier laws .without making any
change in them, impliedly repealed all earlier statutes on the subject. State v. Houston
Oil Co. of Texas (Civ. App.) 194 S. W. 422.

What statute governs sale.-In determining the validity of the sale of state lands, the
law in force at the time of the sale governs. State v, Houston Oil Co. of Texas (Civ.
App.) 194 S•. W. 422.
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Art. 5406. [4218cl Duties of commissioner of the general land of-
fice. -.

Effect of unauthorized forfelture.-Under arts. 5406, 5424, 5426, an unauthorized for
feiture of additional scliool land by the land commissioner for alleged nonoccupancy of
the purchaser's home section held not to constitute a forfeiture, nor place the land again
on the market. Mitchell v, Thomas (Civ. App.) 172 S. W. 715.

Art. 5407. Classification and valuation.
Cited, Houston Oil Co. of Texas v. Reese-Corriher Lumber Co. (Civ. ApP.) 181 S. W.

745.

Art. 5408. Advertisement of land.
Reclassification and reappr-alsemerrt.e=Where land, to be sold after the failure of

buyer to exercise repurchase privilege, had been previously classified and appraised, a

lOeclassification and reappraisement with notice thereof to clerk and the setting of date of
sale at not less than 90 days thereafter, on analogy to the provisions of this article as to
cancellation of leases, was unnecessary. Curry. v. Marshall (Civ. App.) 180 s. W. 892.

Time for resale.-It is the duty of the Land Commissioner, on fixing day for resale of
.school land upon failure of defaulting buyers, under arts. 5423 and 5423a, giving such
privilege, to fix such day at not less than 90 days after the expiration of the repurchase
period, by analogy to requirements of art. 5408 as to leases. Curry v. Marshall (Civ, App.)
180 s. W. 892.

Art. 5409. [4218g] Sales by commissioner, how made.
Effect of filing application.-In view of arts'. 5409, 5410, and 5416, etc., in relation to

competitive bidding for state lands, rights of applicants are fixed by filing of their an

plications, and are not affected by reasons of land commissioner for rejecting bids.
Marshall v, Robison (Sup.) 191 s. W. 1136.

Statement o,f price in application.-In view of arts. 5410 and 5416, where in an ap
plication for state land price per acre stated was in confiict with total price offered and
for which applicant executed obligation, less one-fortieth of "aggregate purchase money,"
transmitted as required by article 5409, discrepancy in stating price per acre was imma
terial, and would not invalidate bid, but would yield to aggregate bid as tested by cash
transmitted and obligation filed. Marshall v. Robison (Sup.) 191 s. W. 1136.

Art. 5409a. Extension of pme of payment on certain sales.-The
time for the payment of principal due on sales heretofore made of the
land belonging to the public free school fund, the University fund, and
the several asylum funds, under the Acts of 1874, 1879, 1881 and 1883,
is hereby extended for a period of twenty years from the date such prin
cipal matured by the terms of the A.ct under which it was purchased and
which has matured under former Acts extending the time for the pay
ment of the principal of the sales under the Acts of 1874, 1879 and 1881.
Failure to pay any installment of interest when due shall mature the
principal. [Act June 3, 1915, 1st C. S., ch. 13, § 1.]

Took effect 90 days after May 28, 1915, date of adjournment.

Art. 5410. Actual settlers, applications.
See art. 5420g, as to time of opening applications for purchase.
Cited, Patrick v. Barnes (Civ. App.) 163 s. W. 408; Atchison v . Hanna (Sup.) 174 s.

W. 279.

Rights of applicants In general.-Under arts. 5410 -and '5416, held, that provisions of
.article 5416, are mandatory. entitling highest bidder for state land who has complied
with law in making his application to an award of land, in enforcement of which right
courts will aid him .• Marshall v. .Roblson (Sup.) 191 s. W. 1136.

In view of arts. 5409, 5410, and 5416, etc., in relation to competitive bidding for state
lands, rights of applicants are fixed by filing of their applications, and are not affected by
reasons of land commissioner for rejecting bids. Id.

Necessity and sufficiency of application in general.-A purchase of school lands while
Rev. St. 1895, art. 4218j, prescribing the requisites of an application to purchase, was in
force is not invalidated by any mere inaccuracy in describing the classification of the
land, as the law then in force did not require any statement of classification; and Acts
,30th Leg. (1st Ex. Sess.) c. 20, § 6f, [Vernon's Sayles' Civ. St. 1914, art. 5433], requiring the
reservation of mineral rights, does not apply to the purchase. Camp v, Smith (Civ. App.)
166 s. W. 22.

Statement of price In applicatlon.-See Marshall v, Robison (Bup.) 191 s. W. 1136;
note under art. 5409.

Trust in favor of person paying price.-Where plaintiff, under Rev. st. 1895, arts.
4218j, 4218k, made application to purchase public land, oath that he was not purchasing
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for any other person, and entered into obligation for deferred payments, and received a
patent reciting purchase and full payment, no trust would arise in favor of onq who paid
the purchase price. Houston Oil Co. of Texas v. Votaw (Clv, App.) 184 S. W. 647.

Art. 5416. Award and settlement.
Acceptance and reJection.-In view of arts. 5409, 5410, and 5416, etc., in relation to

competitive bidding for state lands, rights of applicants! are fixed by filing of their ap
plications, and are not affected by reasons of land commissioner for rejecting bids.
Marshall v. Robison (Sup.) 191 S. W. 1136.

Right of highest bidder to award.-Under arts. 5410 and 5416, held, that provisions of
article 5416 are mandatory, entitling highest bidder for state land who has complied
with law in making his application to an award of land, in enforcement of which right
courts will aid him. Marshall v. Robi�on (SuP.) 191 S. W. 1136.

Statement of price In appllcatlon.-See Marshall v. Robison (Sup.) 191 S.· W. 1136;
note under art. 5409.

Affidavit.-Failure to file affidavit of settlement held not to authorize forfeiture of'
school lands purchased from the state under Acts 29th Leg. c. 103, § 5 [Vernon's Sayles'
Civ. St. 1914, art. 5421]. Atchison v. Hanna (Sup.) 174 S, W. 279, affirming judgment
Hanna v.. Atchison (Civ. App.) 141 S. W. 190.

The rights of an entryman on public land held not forfeited by a conveyance before
filing of affidavit of settlement required by Acts 29th Leg. c. 103, because the notary with
whom he had left the deed to the property without authority recorded it. Cox v. Payne
(Sup.) 174 S; W. 817, affirming judgment Payne v. Cox (Civ. App.) 143 S. W. 336.

The law requires an applicant for the purchase of free school lands to file his
affidavit of settlement within 30 days of the .90 days from the date of purchase. Anthony
v. Ball (Sup.) 183 S. W. 1142.

.

Purchase of additional lands-Settlement on and title to home tract.-That lots on

which stood a house of a purchaser of school lands as additional to private land was not
private land such as to authorize such purchase under Sayles' Ann. Civ. St. 1897, art.
4218fff, or that there was an irregularity in his three years' occupancy upon the lots, were

mere irregularities which would not avoid such sale by the commissioner in good faith.
De Shazo v. Eubank (Civ. App.) 191 S. W. 369.

Art. 5416b. Validation of sales in cases where purchaser failed to
file affidavit or make settlement within required time.-In all cases

where public school land has been purchased from the State on condi
tion of settlement and residence and the purchaser made settlement
within the time required by law, but failed to file his affidavit .of settle
ment in the General Land Office within the time required by law, but
has filed such affidavit, and in. all cases where the purchaser failed to
settle within the time required by law but did settle before the expira
tion of one hundred twenty days from date of award and filed his affi
davit of settlementwithin the time required by law, the title under such
purchase is hereby validated. [Act Feb. 13, 1917, ch. 18, § 2.]

Sec. 1 of the act is set forth post as art. 5435g. Became a law Feb. 13, 1917.

Art. 5416c. Validation of sales to persons prevented from making
settlement by being called into military service.-In all cases where
public school land has been purchased from the State on condition of
settlement by a member of the National Guard and such purchaser has
been prevented from making settlement by being called into military
service, the title under such purchase is hereby validated. [Id., § 3.]

See note under art. 5416b.

Art. 5416d. Validation of sales where settlement has been made
but affidavit has not been filed within time required.-In any case where
school land. has been purchased from the State on condition of settle
ment and residence and where settlement thereon has been made by the
purchaser who has failed to file his affidavit of settlement in the General
Land Office within the time required by law, but has since filed such af
fidavit in said office, such purchase is hereby validated. [Act May 17,
1917, 1st C. S., ch. 13, § 1.] .

Took effect 90 days after May 17, 1917, date of adjournment.

Art. 5416e.- Validation of sales where supported by proof of settle..

ment and reside·nce.--In any case where school land has been or shall
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be purchased on. condition of settlement and residence and satisfactory
proof showing the occupancy thereof as required by law for three years
from the date of award, or from the date of award to the death of the

purchaser, as the case may be, has been or shall be filed in the General
Land Office and approved by the Commissioner, same is hereby vali
dated and he shall issue to the- purchaser, his heirs or assigns, a certifi-
cate showing that fact. [Id., § 2.]

,

Art. 5418. Eight section counties : complement of land.
See arts. 5420a-5420g, changing the law as to the quantity of land that may be

purchased by one person.

Art. 5419. Settlement and residence.
See arts. 5420a-5420g.

Art. 5420. Limitations as to purchases.
This section is in part superseded by Ad April 5, 1915, set forth post as arts. 5420a-

5420g.
Cited, Patrick v. Barnes ·(Civ. App.) 163 S. W. 408.

Art. 5420a. Public lands how sold.-On the first day of September,
1915, and on the first day of each January, May and September. of each
year thereafter, the surveyed lands and portions of surveyed and un

surveyed land shall be sold under the terms, conditions, limitations and

regulations as is now provided by law, except as changed herein. [Act
AprilS, 1915, ch. 150, § 1.]

This act took effect 90 days after March 20, 1915, date of adjournment.

Art. 5420b. Two section counties; actual settlement required.-
.

Land that is situated in the counties of Andrews, Brooks, Crane, Cam
eron, Duval, Ector, Gaines, Hidalgo, Jim Hogg, Jim Wells, Kinney,
Kleberg, La Salle, Loving, Maverick, M'cMullen, Midland, Starr, Sut
ton, Travis, Terry, Upton, Uvalde, Ward, Webb, Willacy, Winkler,
Yoakum and Zapata may be sold in quantities not to exceed two sec

tions of 640 acres each, more or less, to one person, and in 80-acre tracts,
or multiples thereof, and on condition of actual settlement of' some por
tion of the land so purchased and continuous residence thereupon for
three consecutive years, as now provided by law. [Id., § 2.]

Art. 5420c. Eight section counties; terms of sale; person who has
made improvements under water-bond may purchase; notice.-Land
that is situated in the counties of Brewster, Bandera, Culberson, Crock
ett, Edwards, EI Paso, Jeff Davis, Kerr, Kimble, Menard, Pecos, Pre
sidio, Real, Terrell and Val Verde may be sold in quantities not to ex

ceed eight sections of 640 acres each, more or less, to one person, and
in whole tracts only, and without condition of settlement and residence.
When one applies to purchase land in the counties named in this section
not less than one-tenth the price offered therefor shall accompany the
application for each tract applied for, and also the note or obligation of
the applicant in a sum equal to the amount of the unpaid balance bear
ing interest at the rate of five per cent per annum, and otherwise condi
tioned as now provided by law. Where immovable improvements of the
value of one thousand dollars have been placed on any land situated in a

county named in 'this section under water-bond under Article 5455 of
the Revised Civil Statutes of 1911, the lessee or assignee of an entire
lease made under said Article 5455, may', within thirty days after the
next sale date after the expiration of his lease, buyout of the lands
theretofore leased to him, not exceeding one complement of land at its
reasonable market value to be fixed by the Commissioner of the Gen
eral Land Office without reference to the value of his immovable im-
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provements; but such lessee or assignee shall first give written notice
to the Commissioner of the General Land Office and specify the land
he wants to buy not less than sixty days prior to said sale dates; pro
vided, the lands so improved under such water-bond shall not be sold
prior to September 1, 1915. [Id., § 3.]

Art. 5420d. Quantity which may be sold to one person in other
'counties; settlement.-Land that is situated in any' county other than
those named in this Act may be sold in quantities not to exceed one

quarter of a section and on the basis of 160 acres, more or less, to one

person, and in tracts of 80 acres, or multiples thereof; provided, a tract
which contains less than 240 acres may be purchased by one person.
All purchases of tracts of 80 acres or more in the counties included in
this section shall be on condition of actual settlement on some portion
of the land so purchased and continuous residence thereon for three con

secutive years, as now provided by law. [Id., § 4.]
Art. 5420e. Lands which must be sold for cash and without condi

tion as to settlement.-All tracts of land in whatsoever county, and
whether surveyed or unsurveyed, which contain less than 80 acres, and
also all unsurveyed tracts which are less than 80 acres, and also all un

surveyed tracts which are less than 400 varas wide at" any point, and of
whatever acreage, shall be sold for cash 'and without condition of set
tlement and residence. [Id., § 5.]

Art. 5420f. Lands extending into. more than one county.-Such
tracts of land as may be part within a settlement county and part with
in a non-settlement county, shall be sold without, condition of settle

I

merit, and such tracts as may be part within a two-section county and
part within a quarter-section county shall be sold as if in the two-sec
tion county. [Id., § 6.]

Art. 5420g. Applications for purchase, when opened ; advertise
ment of land not so.ld.-Applications to purchase shall be opened at 10
o'elock a. in. on the 2nd day of September, 1915, and at the same hour
and day of the following January, May and September of each year
thereafter, and sh-ould said 2nd day of January, May and September
fall on Sunday or legal holiday, ,then the next day thereafter. When
all applications have been act.ed upon, the land remaining unsold shall
be again advertised as now provided by law. [Id., § 7.1

Art. 5421. Right of lessees.
,

.

See Atchison v. Hanna (Sup.) 174 S. W. 279, affirming judgment Hanna v. Atchison
(Civ. App.) 141 S. W. 190.

Title to fences.-Where fences of the value of $500 were placed on school lands by a

lessee, and defendant acquired the lease, and then purchased the lands from the state and
held possession from 1906 until 1912, he acquired title to the fences, both by purchase
and limitation. Elza v, State (Civ. App.) 169 s. W. 633.

Art. 5422. Sales without settlement.
See arts. 5420a-5420g.

Art. 5423. [4218l] Forfeiture of purchase by non-payment of in
terest, etc.

Cited, Chambers v. Rawls (Civ. App.) 158 S. W. 208; City of Laredo v. Salinas (Civ.
App.) 191 s. W. 190.

Resale after forfeiture.-It is the' duty of the Land Commissioner, on fixing day for
resale of school land upon failure of defaulting buyers, under arts. 5423 and 5423a, giving
such privilege, to fix such day at not less than 90 days after the expiration of the repur
chase period, by analogy to requirements of art. 5408 as to leases. Curry v. Marshall
(Civ. App.) 180 S. W. 892.

School land forfeited for nonpayment of interest as provided by this article, and after
failure upon notice b¥ buyer to repurchase under provision therefor of Vernon's Sayles'
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Ann. Civ. St. 1914, arts. 5423a-5423f, does 'not come on market for resale at end of re

purchase period. ld.

Forfeiture for nonpayment of interest.-Forfeiture of purchase of land from state for
nonpayment of interest held to exttngutsh-Htle under such purchase and restore the land
to the public domain. Houston Oil Co. of Texas v. Reese-Corriher Lumber Co. (Civ. App.)
181 S. W. 745.

In trespass to try title by plaintiff claiming that land was forfeited and awarded to
him by general land office, plaintiff must show, not only that award was made, but that
requirements of this article had been substa.ntially complied with by general land office
prior to award. Speed v. Sadberry (Civ. App.) 190 S. W. 781.

I ndorsement of forfeiture.-Under art. 5423, held, it is insufficient for forfeiture of
public school lands sold, for default in interest, to indo.rse, "Land forfeited," on the pur
chaser's obligation, without an entry on his account. Chambers v, Robison (Sup.) 179
S. W. 123. See art. 5425a, validating resales after forfeiture without 'entry.

By this article, unless entry of forfeiture is made, both on application of grantee and
in account kept with purchaser, no legal forfeiture results. Speed v: Sadberry (Civ,
App.) 190 S. W. 781.

Reinstatement.-The right under Acts 33d Leg. c. 160, to repurchase forfeited school
lands, is .cumulattve of his right to reinstatement of the sale after forfeiture under this
article. Judkins v. Robison (Sup.) 160 S. W. 955.

'

The election by the owner of public school lands forfeited for nonpayment of interest
to repurchase upon a reappraisement, by giving notice to the Commissioner of the
General Land Office, under Acts 33d Leg. c. 160. precluded him from having the original
sale reinstated under this article, though the remedies were cumulative. Id.

Where land purchased from the state was forfeited, and the right to reinstate the

purchase had never been exercised, the naked right to reinstate did not amount to a

title. Houston Oil Co. of Texas v, Reese-Corriher Lumber Co. (Civ. App.) 181 S. W. 745.

Art. 5423a. Purchasers after January 1, 1907, and before January
1, 1913, who have forfeited for non-payment of interest, may repurchase,
when.

ConstltutlonalIty.-Acts 33d Leg. c. 160, giving right to repurchase forfeited school
land at the reappraised value, does not violate Const. art. 7, § 4, prohibiting the Legisla
ture from granting any relief to purchasers of public free school land. Judkins v, Rob
ison (Bup.) 160 S. W. 955.

Fixing time for resale.-See Curry v, Marshall (Civ. App.) 180 S. W. 892; notes under
art. 5423.

Repurchase or relnstatement.-The election by the owner of public school lands, for
feited for nonpayment of interest to repurchase upon a reappraisement, by giving notice
to the Commissioner of the General Land Office, under Acts 33d Leg. c. 160, precluded him
from having the original sale reinstated under art. 5423, though the remedies were cu

mulative, Judkins v: Robison (Bup.) 160 S. W. 955.

Art. 5423c. Board of appraisers, how constituted, etc.
See Curry v. Marshall (Oiv, App.) 180 S. W. 892; notes under arts. 5408, 5423.

Art. 5423f. Compensation of board of appraisers; appropriation;
payment.-Each member of the Board of Appraisers provided for by
this Act, except the Commissioner of the General Land Office, shall re

ceive as compensation for his services the sum of ten dollars per day
for each day actually employed in the performance of his duties as a

member of said board, not to exceed one hundred and fifty days, and in
addition thereto each of the three members shall receive his necessary
traveling expenses. The number of days of actual service .for which
said board receives compensation, as well as expenses incurred by said
board, in the performance of its duties, shall be stated under oath in
writing by said board or by some member thereof, and which, when ap
proved by the Governor, shall be filed with the Comptroller, There is
hereby appropriated the sum of ten thousand dollars, or so much there
of as may be necessary, to carry out the provisions of this Act. Upon
proper requisition approved by the Governor, there may be advanced
f�om the State T�easury, upon warrant from the Comptroller, a suffi
crent sum to meet the current expenses of the board in advance of en

tering upon its duties. [Acts 1913, p. 336, § 6; Act March 22, 1915 ch.
89, § 1.]

"

Explanatory.-The emergency clause decla�es that there are now 203 209 acres of
school land still subject to the act. The amendatory act became a law M�rch 22, 1915.
The act amends sec. 6, en, 160, of Act approved April 18, 1913.
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Art. 5424. Permanent improvements to be erected by purchaser;
forfeiture.

Effect of forfelture.-Under arts. 5406, 5424, 5426, an unauthorized forfeiture of addi
tional school land by the land commissioner for alleged nonoccupancy of the purchaser's
home section held not to constitute a forfeiture, nor place the land again on the market.
Mitchell v. Thomas (Civ. App.) 172 S. W. 715.

After an actual forfeiture of school land for nonoccupancy, an entry thereof by the
land commissioner is necessary to again place the land on the market. rd.

The act of the Commissioner of the General Land Office in forfeiting purchased lands
for nonoccupancy held not quasi judicial so as to preclude review as to the fact of occu

pancy. rd.
The land commissioner's inadvertent and unauthorized forfeiture of a school land

purchase for nonoccupancy did not place the land on the market under this article, nor

prevent the commissioner from canceling the entry of forfeiture. rd.
The action of the Commissioner of the General Land Office in forfeiting a purchase of

public lands is ex parte and dependent upon the actual existence of the facts constituting
a lawful ground of forfeiture and authorizing him to declare it, since he is not invested
with judicial powers. Nations v. Miller (Sup.) 183 S. W. 153.

Value of Impr-ovemerrts.c=A purchaser of school land, which had been under lease,
held entitled to have, counted, in determining the value of the improvements placed on

the land by him during his three years' succeeding residence, the value of fences erect
ed on the land by the lessee and passed to the purchaser by purchase and limitation.
Elza v. State (Civ. App.) 169 S. W. '633.

Forfeiture for nonoccupancy or abandonment.-Mere absence by a purchaser of pub
lic free school lands for eight or nine months does not as a matter of law necessarily
constitute an abandonment of the property as the purchaser's permanent place of abode.
Anthony v. Ball (Sup.) 183 S. W. 1142.

A purchaser of public free school lands, who settled. thereon two or three weeks,
and then left for eight or nine months to engage in business elsewhere, returning mean

while for only a few days, forfeited his right by abandonment, rd.

Art. 5425. Forfeiture for failure to settle on land, etc.

Cited, in dissenting opinlon Hawkins v. Stiles (Civ, App.) 158 S. W. 1011.

Art. 5425a. Validation of re-sales made before entry of forfeiture o,f
former sale for non-payment of interest or failure to reside on land.-All
sales of public free school land, University land and asylum land which
were made after a former sale had been forfeited for non-payment of in
terest and before the entry of such forfeiture had been entered on the
account kept with the owner, and all sales of said land which were made
upon purchase applications filed before a former sale had been cancelled
for the failure of the owner to reside upon the land are hereby validated
and shall hereafter be deemed valid so far as the State is concerned;
provided, no rights of third persons shall be affected. [Act March 29,
1917, ch. !38, § 1.]

A preamble to the act recites the decisions of the Supreme Court in Chambers v.

Robison, 179 S. W. 123, and Adams v. Terrell, 107 S. W. 537, and the injurious effect of
those decisions on bona fide purchasers. Took effect 90 days after March 21, 1917, date
of adjournment.

Art. 5426. [4218ff] Forfeiture of home tract works forfeiture of
other land, when.

See Mitchell v. Thomas (Civ. App.) 172 s. W. 715; note under art. 5424.

Art. 5428a. Lien in favor of state for unpaid purchase money.-For
the purpose of securing the payment of all principal and interest now

due and that which may hereafter become due upon any former sale or

upon any 'sale that may hereafter be made by the State of any public
free school land, University land and the several asylums land, the
State shall have an express lien for the use and benefit of the fund to
which the land belongs in addition to any right and remedy that it now

has for the enforcement of the payment of any principal or interest that
may become due and be unpaid. [Act Oct. 16, 1917, ch. 29, § 1.]

Art. 5428b. Consent of purchaser to payment by third person or

federal farm loan bank; transfer of claim of stater admission as to own
. ership.-If the owner of any land mentioned in this Act should consent
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for any person, firm or corporation or the Federal Farm Loan Bank to

pay to the State the principal and interest due upon any obligation given
for any land included in this Act, and such person, firm or corporation
or the Federal Farm Loan Bank should make such payment, the Com
missioner of the General Land Office shall be authorized upon the writ
ten request of such owner duly acknowledged in the manner required for
the conveyance of real estate coupled with an affidavit of ownership to

execute, acknowledge and deliver a written transfer of the indebtedness
held by the State to such person, firm or corporation or the Federal
Farm Loan Bank as may be authorized to receive to transfer; provided,
if the land claimed by the one representing himself to be the owner,
should be held under such evidence of title as the law or rules of the
General Land Office will not authorize or permit to befiled in said Land
Office, then and in that event, the said Commissioner may, for the pur
pose of executing the assignment or transfer herein provided for admit
the owner to be such person as the person, firm or corporation or the
Federal Farm Loan Bank paying the indebtedness shall admit to be the
owner, and upon such admission the instrument of transfer shall be
executed; provided further, that nothing herein shall be construed to

change in any particular whatever, the law or' rules that obtain in the
General Land Office relative to titles to land and the issuance of patents
thereon. [Id., § 2.]

Art. 5428c. Occupancy of land for required period.-Provided that
no transfer of the State's Lien or debt be made until the land, which is
security for said lien or debt, has been occupied for the full period of
time, and in the manner as provided by law. [Ld., § Za.]

Art. 5428d. Subrogation to rights of state.-Any person, firm or

corporation or the Federal Farm Loan Bank that shall pay to the State
the' balance due upon any land included in this Act at the request of the
owner as provided herein, shall be subrogated to all the rights, liens and
remedies held by the State to secure and enforce the payment of the
amount of principal and interest so paid to the State. [Id., § 3.]

Art. 5430. Timber lands defined; regulations for sale of.
Purchase of timber withdraws land from sale.-Under Rev. St. 1895, art. 4218q, held,

that the purchaser of timber on school lands had a contractual right to purchase the
land pursuant to the provisions of such article. Houston Oil Co. of Texas v. McGr8w
(Bup.) 176 S. V.,r. 45, affirming judgment (Civ. App.) 143 S. W. 191.

Where the purchaser of timber on school lands within five years made due applica
tion to purchase the land and paid the purchase money, he became invested with a right
to the land without any award by the commissioner. Id.

That the state treasurer's receipt for the money paid by a purchaser of school land
was dated .July 13th did not controvert positive evidence afforded by an entry on the
treasurer's account that the payment was made on .June 28th. Id.

Corporation may purchase land.-Where the owner of timber conveyed t.he same to a

corporation and then bought the land itself conveying it to a corporation, the state can

not" the transaction being authorized by statute, forfeit the title to the land on the
ground that the corporation was exceeding its charter powers by its acquisition; it ap
pearing that the purchaser acted as agent for the corporation and transferred the land
to it. State v. Houston Oil Co. of Texas (Civ. App.) 194 S. W. 422.

.

Purchaser need not be actual settler-.-Under Acts 24th Leg. c. 47, §§ 1-11, 16, and
Acts 26th Leg. c. 137, as amending section 16, held that, in view of prior constructtou,
a title of a purchaser

-

of tim.ber who bought the land on which it stood was not subject
to attack because he was not an actual settler, etc. State v, Houston Oil Co. of Texas
(Civ. App.) 194 S. W. 422.

Art. 5432. Unsurveyed or scrap lands.
Where title Is in dlspute.-This article does not authorize the-Commissioner to place

upon the market or sell lands claimed adversely to the state and to the school fund In
good faith under Spanish or Mexican grants until the controversy between the state
and the claimants has been adjudicated in favor of the state. Southern Pine Lumber
Co. v. Consolidated Louisiana Lumber ce., 217 Fed. 719, 133 C. C. A. 479�
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Vacancies between surveys.-Where the limits of a survey of public lands can be
certainly known by its own description, any excess in acreage embraced within its lim

its, unless considerable, is not a vacancy subject to resale. Kelly v. Kelly (Civ. App.)
178.S. W. 686.

Art. 5433. Minerals, gayule and lechuguilla reserved.
Ap.plication.-A purchase of school lands while Rev. St.' 1895, art. 4218j, prescribing

the requisites of an application to purchase, was in force is not invalidated by any
mere inaccuracy in describing the classification of the land, as the law then in force
did not require any statement of classification; and Acts 30th Leg. (1st Ex. Sess.) c.

20, § 6f, requiring the reservation of mineral rights, does not apply to the purchase.
Camp v. Smf th (Civ. App.) 166 S. W. 22.

Art. 5435: Transfers.
Right to tr-ansfer In general.-An occupant of public land, who has no title thereto,

can convey no title to another. Hawkins v. Stiles (Civ. App.) 158 S. W. 1011.
Where the right to complete the purchase of state school land stood on the books

of the land office in the purchaser from the state, while the equitable right to the land

was in fact in one claiming under him, the latter did not have a clear and perfect title
to the property. "Wright v. Bott (Civ. App.) 163 S. W. 360.

Contract embodied in bond for title by one whose vendor had held possession of
state school land for more than a year held valid against defendant, who had assumed
the obligation to convey upon the obligor's conveyance to him. Holman v. Pinkard (Clv.
App.) 176 S. W. 791.

Public land awarded to a purchaser in accordance with the statute is the subject
of sale. Hollis v. Myers (Civ. App.) 179 S. W. 57.

Contracts for purchase.s--Where a contract for the sale of public school land re

quired vendor to furnish an abstract showing clear and perfect title, the abstract should
show the price for which the state sold the land, that the principal and annual interest
have been parid to the state, and that the sum due the state was not greater than the
amount the purchaser agreed to assume. Wright v. Bott (Civ. App.) 163 S. W. 360.

Time was necessarily of the essence of a contract to purchase on a certain date a

section of the public free school land, the required three years occupancy of which had
not been completed by two years, in view of the somewhat onerous conditions of oc

cupancy imposed by law. Sears v. Ainsworth (Civ. App.) 166 S. W. 60.
Where plaintiff agreed to convey a section of public free school land on March 1st,

the purchaser's failure to tender performance until July was an unreasonable delay,
though he was ill up to about May 1st, in the absence of other circumstances excusing
his failure to perform after recovery. Id.

A purchaser of school lands who gave vendor's lien notes in payment cannot, by
permitting a forfeiture for failure to pay the interest and then securing a reaward of
the lands, defeat the rights of his vendor. Anderson v. Farmer (Civ. App.) 189 S. W.
508. .

Where plaintiff was induced to purchase tract of state school land by fraud, and such
land was not forfeited to state for failure to pay interest until after institution of plain
ti.ff's suit for rescission wherein a reconveyance was tendered defendants, forfeiture by
state was no defense to action. Barbian v . Grant (Civ. App.) 190 S. W. 789.

Time of transfer.-It is not necessary to the validity of a SUbstitution of a purchas
er's interest in school land that it be effected after the maturity of occupation. Cham
bers v. Rawls (Civ, App.) 158 S. W. 208.

The rights of an entryman on ·public land held not forfeited by a conveyance before
filing of affidavit of settlement required by Acts 29th Leg. c. 103 [Vernon's Sayles' Civ.
St. 1914, art. 5416], because the notary with whom he had left the deed to the property
without authority recorded it. Cox v. Payne (Bup.) 174 S. W. 817, affirming judgment

. Payne v. Cox (Civ. App.) 148 S. W. 336.
That the purchaser of public school lands from the state conveyed the land before

obtaining a certificate of occupancy would not affect the title of his grantee, or others
holding under him, especially where the sale was not made till after the three years'
occupancy required of him. Wright v. Bott (Civ. App.) 163 S. W. 360.

Title and rights acquired by transferee.-The death of a transferee of school land
entry dispensed with further occupancy. Chambers v. Rawls (Civ, App.) 158 S. W. 208.

Grantee of original settler on public land, who purchased with knowledge of former
conveyance, held to acquire no greater right by obtaining a patent than the settler would
have obtained. Hollis v. Myers (Civ, App.) 179 S. W. 57.

Art. 5435a. Transfers other than personal; accounts with trans
ferees, etc.

Llmitatlons.-See Whitaker v. McCarty (Civ. App.) 188 S. W. 502.

Art. 5435d. Provisions applicable to transfers other than personal.
Limitation of actlons.-See Whitaker v. McCarty (Civ. App.) 188 S. W. 602.

Art. 5435f. Validation of sales not followed by residence in favor of
purchasers in good faith.-In all sales of public free school lands by the
state on condition of settlement and residence, June 12, 1901, on which
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land the purchaser actually settled and resided according to law until he
sold same to another, who was substituted on the records of the General
Land Office as an actual settler, but who, in fact, did not settle on the
land, but did afterwards sell the same to another for full value, who had
no knowledge of the lack of such residence, but who has in good faith
continued to have the land improved and cultivated, such sales are here- '

by validated, and when fully paid out, together with ,all fees, shall be

patented. Proof of the facts necessary to bring such sales within the
provisions of this Act shall be filed in the General Land Office before

patent shall be issued; provided, this Act shall not apply to nor validate
sales of tracts of more than 160 acres to anyone individual. [Act March
20, 1915, ch. 62, § 1.]

To.o.k effect 90' days after March 20, 1915, the' date of adjournmerrt or the Legislature.

Art. 5435g. Validation of sales made before expiration of one year
from date of award.-In all cases where public school land has been pur
chased from the State on condition of settlement and residence and the
purchaser complied with the law in making settlement thereon and filed
his affidavit of settlement in the General Land Office, ,but before the ex

piration of one year from the date of award transferred the land to an

other qualified purchaser who became a settler thereon at the date of
transfer to himself and who has continued to reside thereon in good faith
making the same his home, the title under such purchase is hereby vali
dated. [Act Feb. 13, 1917, ch. 18, § 1.]

Secs. 2 and 3 or this act are set rorth post as arts. 5416b and 5416c. Became a law
Feb. 13, 1917.

Art. 5435h. Transfers before completion of occupancy validated.- �-.

In all cases where public school land has been purchased from the State � ¢��.5tJ;�7.
on condition of settlement and residence and the purchaser made settle- � supp���8ented
ment thereon, as- required by law, and before the expiration of three � 37L. p� 118

years from date of award transferred the land but completed the occu

pancy and obtained a certificate of occupancy, and in all cases where
lands bought as additional have been transferred before the occupancy of
the home tract has been completed either by the original purchaser or

his assignee' and proof thereof filed in the Land Office, the title under
such purchase is hereby validated. [Act March 26, 1917, ch. 95, § 1.]

'I'ook effect 90 days after March 21, 1917, date of adfournment,

Art. 5436. [4218k] Lands patented, when.
Title, rights, and liabilities of substitute purchaser.-Where a purchaser of school

land conveyed his rights to. C., and both complied with the law relative to. .occupancy,
the land oommtsstoner's refusal to. accept the affidavit of transfer and C.'s purchase
mioney obliga.tlons did not affect his rights nor autho.rize a fo.rfeiture of the purchase and
an award of the land to. another. Chambers v. Rawls (Civ. App.) 158 S. W. 208.

Where the land commlsstoner refused to. file transfer papers on a transfer or a school
land entry, the transferee was not required to. take steps to. compel the transfer;' the
right or substttution not being dependent on the filing and retention by the commtssion
er or the documents. Id.

Failure to. file conveyance by purchaser or public land in General Land Office held
not to. affect grantee's title, and if ortginal purchaser obtains a patent, the legal title
inures to. the benefit or his grantee. Hollis v. Myers (Civ. App.) 179' S. W. 57.

Plaintiff having completed occupancy and perIected title, except securing patent,
under this article, held entitled to. assert title against defendant to. whom patent had
issued, regardless of his derivation rrom a settlor of the right to. app,ly with knowledge
of defendant's claim. Perry v. Martin (Civ. App.) 180 S. W. 1148.

Failure of SUbstituted purchaser of public free school lands to. deposit with proper
officer his obltga.tlon to. pay in lieu or his vendor's, as required by statute, does not op
erate ipso facto. as fo.rfeiture or title. Schauer v. Schauer (Civ. App.) 185 S. W. 653.

Settlement' upon land.-Under this article, where necessary residence was uncom

pleted when substrtuted purchaser acquired the land, it was necessary that" he become
an actual and bona fide settler thereon, and that he continue to. be such until compte
tton or the three-year period. Eriksen v. McWho.rter (Bup.) 194 S. W. 588.

The words "actual settlement" in this article do. not require the purchaser's con

tinuous and unbroken personal presence upon the land, but merely mean that the set-
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tiement must be by the purchaser; and not his agent or 'proxy, and that it must be ac

tual, and not coristructive or virtual. Id.
The court cannot say, as matter of law that substituted purchaser of school lands

did not make sufficient settlement thereon under this article, where he did not person
ally go on land for two months and did not reside there continuously thereafter, but
his wife did reside continuously thereon, and the jury's finding is conclusive. Id.

Adverse poesesslon.c=In view of Acts 1895, §, 10, and Vernon's Sayles' Ann. Civ. St.
1914, arts. 5435a, 5435b, 5435d, and Rev. St. 1911, art. 5436, the ten-year statute of lim
itation is not applicable in favor of an adverse occupant of school land, and cannot be
invoked against a purchaser from the state before patent, where the amount of land is
not a multiple of 40 acres and the adverse claimant c:laims under' transfer by a judg
ment against the purchaser. Whitaker v. McCarty (Civ. App.) 188 S. W. 502.

Trust in favor of person paying price.-Where plaintiff, under Rev. st. 1895, arts.
4218j, 4218k, made application to purchase public land, oath that he was not purchasing
for any other person, and entered into obligation for deferred payments, and received
a patent reciting purchase and full payment, no trust would arise in favor of one who
paid the purchase price. Houston Oil Co. of Texas v. Votaw (Civ. Al?p.) 184 s. W. 647.

Art. 5436a. Transfers by purchasers of irrigable lands in certain
counties; subdividing sections.-Where land has been sold in whole sec

tions in the counties of Loving, Brewster, Jeff Davis, Irion, Schleicher,
Presidio, Tom Green, Sterling, Culberson, Pecos, Reeves and Ward, and
which sections are of uniform quality and topography and water has
been, or may be, developed either by wells, ditches, canals or reservoirs
so as to irrigate such sections or to render such sections capable of being
irrigated, the owners of such sections may sell the same in forty-acre
tracts, or multiples thereof, and the assignees may file their deeds and
obligations in the General Land Office and have the portion so purchased
divided from the parent account upon the same terms, conditions, limi
tations and regulations as are provided in Article 5436, Revised Civil
Statutes of 1911, except as further limited by this Act. [Act March 22,
1915, ch. 93, § 1.]

Became a law March 22, 1915.

Art. 5436b. Same; transfers not to impair value of remaining land.
-Before such subdivisions as are provided for in the preceding section
shall be made upon the records of the General Land Office, the Commis
sioner of the General Land Office shall determine whether or not the sec

tions so sought to be subdivided are of such uniform quality and topog
raphy that, if such subdivision, or subdivisions, were made and a portion
should thereafter be forfeited for non-payment of interest, or other
cause, the public free school fund would not suffer any loss by reason of
that portion which might be forfeited being of less value than the por
tion not so forfeited. In the event the Commissioner should be of the
opinion that the school fund would suffer loss by reason of such subdi
vision, he shall not accept transfers, but shall decline to permit the filing
of the papers and shall not recognize such subdivision, and the parties
shall have no right to enforce the recognition of such subdivision. [Id.,
§ 2.]

Art. 5437. Lands patented, when.
Cited, Whitaker v. McCarty (Civ, App.) 188 S. W. 602.

Art. 5439. Application of railroad to buy, to contain what.
Power of railroad company to acquire land.-Any Incapacity of a railroad company

to take land for a certain purpose is not ground for demurrer to its petition for apecific
performance, not showing the land was not for a use authorieed by arts. 5439-5441, 6537-
6539. Wooten v. Dermott Town-Site Co. (Civ. App.) 178 S. W. 598.

Under arts. 5439-5441, 6537, 6538, railroad company may validly contract to construct
sidings, depot, etc., in return for conveyance of lands, though it did not intend to use

lands for townsrte. Dermott Townsite Co. v. Wooten (Civ. App.) 193 S. W. 214.

Art. 5440. Land, how sold and patent issued. '

Cited, Wooten v. Dermott Town-Site Co. (Civ. App.) 178 S. W. 698; Dermott Town..

site Co. v. Wooten (Civ, App.) 193 S. W. 214.
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Art. 5441. Limitations as to purchase.
C'ited, Wooten v. Dermott Town-Site Co. (Civ. App.) 178 S. W. 598; Dermott Town

site Go. v. Wooten (Civ. App.) 100 S. W. 214.

Art. 5444. [4218j] Regulations as to occupancy.
Certificate of occupancy-In general.-A certificate of proof of occupancy of publlo

school land does not establish a clear and perfect title which it is beyond the power of
the state to cancel. Wright v. Bott (Civ. App.) 163 S. W. 360.

-- Conclusiveness.-The certificate of proof of occupancy cannot be gone back of
to show collusion, nonsettlement, or lack of intention to settle. Wright v.. Bott (Civ.
App.) 163 S. W. 360.

A certificate of purchase of school lands by the Commissioner of the Land Office, if
given before an intervening application, is conclusive, but if given after such applica
tion is rebuttable if it has any probative force, and, if given after the Commissioner is

- deprived of power to determine the question of settlement, the question is for the courts.
Patrick v. Barnes (Civ. App.) 163 S. W. 408.

Where, before an applicant to purchase school lands filed his proof of occupancy,
another application was filed by a person in possession, the commissioner had no pow
er to adjudicate the rights of the parties, and the certificate of occupancy did not pre
clude the party in possession from showing in the courts that the earlier applicant was

not an actual settIer. Id.
Defendant in possession of school lands, who made application after plaintiff's ap

plication but before his proof of occupancy and the issuance of his certificate of pur
chase, held to overcome plainUff's prima facie case and defeat a recovery by showing
that plaintiff was not an actual settler, without showing equitable title in himself. Id.

The issuance of a certificate of occupancy to one purchasing school lands precludes
inquiry into any question of collusion. De Shazo v. Eubank (Civ. App.) 191 S. W. 369.

Proof of occupancy.-Proof of occupancy by applicant to purchase school lands, filed
after another applicant had applied to purchase the same lands, held ex parte and not
evidence of occupancy, in an actlon of trespass to try title. Patrick v. Barnes (Civ. App.)
163 S. W. 408.

Art. 5449. [4218p] Accounts, etc., with purchasers to be kept.
Cited, Chambers v, Rawls (Civ. App.) 158 S. W. 208.

Art. 5449c. Certain other sales validated.-All sales of public free
school lands which were purchased from the State and fully paid for and
for which patents were signed by Governor J. S. Hogg on the twenty
second and twenty-third days of October, 1894, and on the thirtieth day
of November, 1894, are hereby validated and all rights and claim in and
to the land embraced in said patents is hereby relinquished to the owners

thereof. [Act Feb. 17, 1917, ch. 28, § 1.]
Act took effect 90 days after March 21, 1917, date of adjournment.

LEASES

Art. 5450. [4218y] Commissioner may withhold agricultural lands
from lease, when..

Cited, Mltchell w. Thomas (Civ. App.) 172 S. W. 715.

Art. 5452. Leases, how and when made.
Cited, Speed v. Sadberry (Civ. App.) 190 S. W. 781.

Art. 5453. Regulations as to leases in absolute lease districts.
Conflicting leases..-Under Const. art. 7, § 4, and Rev. St. 1911, arts. 5453, 5454, a lease

of school lands, given before expiration of a prior lease, is void when made. Pruett v,
Robison (Sup.) 192 S. W. 537.

Art. 5454. Expired leases; regulations as to.
Conflicting leases.-See Pruett v . Robison (Sup.) 192 S. W. 537; note under art. 5453.

Art. 5455. [4218t] Where lessees secure permanent water, rights of.
See art. 5420c, ante.

Art. 5458. One year to assert right to leased or sold land.
Cited, Chambers v, Rawls (Civ. App.) 158 S. W. 208.

Limitation of actions It:'! general.-Defendants having fully complied with the law
under which their purchase of school land as additional land was made, the land commis-
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sioner's inadvertent forfeiture of the purchase did not put in motion, as against de
fendants, the one-year statute of limitations. Mitchell v. Thomas (Civ. App.) 17� S.
W.715.

Under arts. 5458, 5459, plaintiff, who perfected his occupancy of school lands; held
entitled to claim against defendant, though he held a patent illegally issued, but had
failed to sue within the time prescribed by the statute. Perry v. Martin (Civ App.) 180
S. W. 1148.
.

In trespass to try title by purchaser of land from Commissioner of Land Office after
forfeiture against original buyer, suit being against purchaser from latter, defendant
could show that the forfeiture was void, while if forfeiture was good, arts. 5458, 5459.
cut off defendant's right to attack plaintiff's purchase. Schauer v. Schauer ·(Civ. App..
185 S. W. 653.

Acts 29th Leg. c. 29, barring actions against lessees of school lands, is not merely a

statute of limitations for benefit of lessee, but inures to benefit of state for protection
of its own rights, and under it a void lease of school lands which has not been questioned
within one year becomes valid against every one but the state. Pruett v. Robison (Sup.?
192 S. W. 537.

-- When statute does not apply.-Under arts. 5458, 5459, the defense of one to
whom public free school land was sold to an action by purchasers after forfeiture de
clared against him, that the forfeiture was illegal, leaving his right to the land unaf
feCted, was not precluded because of his failure to bring suit for the land within a year
from the date of the award after the forfeiture against him. Nations v. Miller (Bup.) 183
s. W. 153.

Suit in trespass to try title by purchaser of public free school lands, who complied
with the provisions of law relative to occupancy and improvement, brought against
party to whom the land commissioner awarded the lands after illegal forfeiture more

than a year after the award, held not barred by arts. 5458, 5459. Henderson v. Haley
(Civ. App.) 185 S. W. 324.

A title interposed to divest from an adverSary is not a claim, or right to purchase
free public school land, nor a suit by one clatming the right to purchase land, within arts.

5458, 5459. Whitaker v. McCarty (Civ. App.) 188 s. W. 502.

-- What constitutes bl'inging suit.-Filing of -mandamus proceedings to compel
cancellation of a resale of land sold previou.sly to plaintiff under Acts 29th Leg. c. 103, 9
5, held a sufficient institution of suit to render a succeeding action of trespass to try title
not barred by limitation under this article. Atchison v. Hanna (Bup.) 174 S. W. 279, af

firming judgment Hanna v. Atchison (Ctv, App.) 141 s. W. 190.

Art. 5459. Same.
See Perry v. Martin (Civ. App.) 180 S. W. 1148; Nations v. Miller (Sup.) 183 s. W.

153; Henderson v. Haley (Civ. App.) 185 S. W. 324; Schauer v. Schauer (Civ. App.) 185
s. W. 653; Whitaker v. McCarty (Civ. App.) 188 s. W. 502; notes under art. 5458.

CHAPTER TEN

SUITS TO RECOVER PUB�IC LANDS, RENTS AND DAMAGES
Art.
5467. Suits to recover lands illegally occu

pied.

Art.
5468. The attorney general to bring suits

for lands.

Article 5467. [4218x] Suits to recover lands illegally occupied.
Cited, Speed v. Sadberry (Civ. App.) 190 S., W. 781.

Art. 5468. The attorney general to bring suits for lands.
Jurisdiction and venue·.-Where school land had been sold by the state on credit and

the contract was a subsisting one, the state, through the Attorney General, was not au
thorized by this article, to bring a suit to establish boundaries in Travis county; the
land being located in another county. State v. Dayton Lumber Co. (Civ. App.) 159 s.
W. 391.

Any district court has jurisdiction of the subject-matter of a suit to cancel patents
to public lands. Sullivan v. State (Civ. App.) 164 s. W. 1120.

Grounds of action.-The state may maintain a suit to cancel patents to public
lands on the ground that they were issued by mistake or obtained by fraud. Sullivan v.
State (Civ. App.) 164 S. W. 1120.

Parties.-In a suit by the state to cancel defendant's patents on the ground that
they conflicted with an earlier patent, the owners of the earlier patent were not neces
sary parties. Sullivan v, State (Civ, App.) 164 S. W. 1120.
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TITLE 80

LANDLORD AND TENANT

Art.
5475. Landlord shall have preference lien;

contracts under which lien shall
not attach; certain contracts void;
recovery of excessive payments of
rent; penalty.

5476. Tenant not to remove property, sub
ject.

5477. Duration of lien;' goods stored in
warehouse; exemptions.

.

Art.
5478a. Removal not a waiver, etc.
5479. Distress warrant.
5480. Oath and bond.
5485. 'Perishable property sold.
5488. Rights of tenant.
5489. Tenant shall not sub-let without con

sent, etc.
5490. Owners of buildings have preference

lien, etc.

Article 5475. [3235] Landlord shall have preference .Iien ; con

tracts under which lien shall not attach; certain contracts void; re

covery of excessive payments of rent; 'penalty.-All persons leasing or

renting lands or tenements at will or for a term of years shall have a

preference lien upon the property of the tenant, as hereinafter indicated,
upon such premises, for any rent that may become due and for all mon

ey and the value of all animals; tools, provisions and supplies furnished

by the landlord to the tenant to make a crop on such premises, and to

gether secure, house and put the same in condition for marketing, the

money, animals and tools and provisions and supplies so furnished being
necessary for that purpose, whether the same is to be paid in money,
agricultural -products or other property; and this lien shall apply only
to animals, tools and other property furnished by the landlord to the ten

ant, and to the crop raised on such premises; provided, however, this
Article shall not apply in any way nor in any case where any person
leases or rents lands or tenements at will or for a term of years for agri
cultural purposes where the same is cultivated by the tenant who fur
nishes everything except the land, and where the landlord charges a ren

tal of more than one-third of the value of the grain and more than one

fourth of the value of the cotton raised on said land; nor where the land
lord furnishes -everything except the labor and the tenant furnishes the
labor and the landlord directly or indirectly charges a rental of more

than one-half of the value of the grain and more than one-half of the
value of the cotton raised on said land, and any contract for the leasing
or renting of land or tenements at will or for a term of years for agricul
tural purposes stipulating or fixing a higher or greater rental that that
herein provided for, shall be null and void, and shall not be enforceable
in any court in this state by an action either at law or in equity and no

lien of any kind, either contractual or statutory, shall attach in favor of
the landlord, his estate or assigns, upon any of the property named, nor

for the purpose mentioned in this Article; and provided, further, that if
any landlord or any peron for him shall violate or attempt to evade any
of the provisions of this Article by collecting or receiving a greater
amount of rent for such land than herein provided, shall be collected or

received by him upon any contract, either written or verbal, the tenant
or person paying the same, or the legal representatives thereof, may, by
an action of debt instituted in any court of this State, having jurisdic
tion thereof, in the county of the defendant's residence or in the county
where such rents or money may have been .received or collected, or

where said contract may have been entered into, or where the party or

parties paying the same resided when such contract was made, within
two years after such payment, recover from the person, firm or corpora-
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7

tion receiving the same, double the full amount of such rent or money so

received or collected. All laws and parts of laws in conflict with this
Article are hereby expressly repealed. [Act April 4, 1874, p. 55; P. D.
7418c; Act March 5, 1915, ch. 38, § 1.]

Cited, Ferrell-Michael Abstract & Title Co. v. McCormac (Civ, App.) 184 S. W. 1081.

Creation and existence of Ilen.-Whether plaintiff furnished supplies on the credit
of the landlord entitling him to a landlord's lien under this article, held for the jury.
Senters v. First State Bank of Weatherford (Civ, App.) 176 s. W. 878.

Evidence held to warrant a finding that a landlord furnished his tenant with neces

!tary supplies for himself and teams so as to make a crop creating a lien thereror in
favor of the landlord. Red River Nat. Bank v. Sproles (Civ. App.) 180 S. W. 660.

A landlord buying a note under agreement that, if the owner of mules would sell
them to the landlord's tenant and take the tenant's note, he would buy it, has no land
lord's lien on the mules; they not being "furnished" by him within this article. Garden
Valley Mercantile Co. v, Falkner (Civ. App.) 189 S. W. 300.

A landlord allowing his tenant to keep corn due as rent, instead of delivering it to

him, that the tenant might use it during the next year for seed, was not entitled to a

lien for such corn; it not being "furnished" within this article, Vernon's Sayles' Ann.
Civ. St. 1914. Id.

Subject matter to which lien attaches.-That landlord had no lien on proceeds of sale
of wheat raised by tenant in hands of buyer should not prevent determdna.tton, in garnish
ment proceedings against buyer, of question whether landlord had lien on wheat itself

and was entitled to judgment for rents against buyer. Farmers' Elevator Co. v. Advance
Thresher Co. (Civ. App.) 189 S. W. 1018.

,

Landlord's lien on tenant's crop of wheat to secure rent did not extend to proceeds
or sale, and landlord could have foreclosed lien on wheat in hands of purchaser from

tenant, if found. Id.
.

Prlorities.-The prior registration of a crop mortgage will not defeat the landlord's
lien upon the crop conferred by arts. 5475-5477. Neblett v. Barron (Civ. App.) 160 S. W.
1167.

In view of this article, held, that a landlord's lien, operative before the tenant's crop
was planted, was superior to the lien of a previously executed chattel mortgage. Ivy v.

Pugh (Civ. App.) 161 S. W. 939.
Where a tenant on October 7th mortgaged 10 bales of cotton of the crop of 1910 then

being picked in a certain county, a showing by the landlord that he purchased 12 bales
or the tenant after October 13th held not to support a judgment in favor of the mort
gagee against the landlord for the excess over the landlord's lien. Burlington State
Bank v. Marlin Nat. Bank (Civ. App.) 166 S. W. 499.

A landlord being preferred, his lien for supplies furnished a tenant to enable the
latter tor make a crop takes precedence over a crop mortgage. Frith v. Wright (Civ.
App.) 173 s. W. 453.

The possession of a tenant being- notice of the landlord's right, a mortgagee of the
tenant's crop cannot take in preference to the landlord's lien for rent and advances as an

innocent lienholder. Id.
A landlord's lien upon crops grown, being by statute and existing without 'any in

strument in writing, need not be recorded. Caswell v, Lensing & Bennett (Civ. App.)
183 s. W. 75.

The lien provided by art. 5009, for water furnished land for irrigation purposes, is
enforceable against crops of tenant' for water furnished tenant under contract, and is
superior to lien of landlord for unpaid rent. Texas Bank & Trust Co. of Beaumont v.

Smith (Sup.) 192 S. W. 533.

Conversion of property subject to lIen.-Under this article, where cotton was levied
upon by a ccnstable and sold under execution against a tenant farmer to whom his landlord
had made advances, and the buyer at the sale or his agent seized part of the crop sold,
there was a conversion for which the constable and his sureties were liable. Kimbrough
v. Bevering (Civ. App.) 182 S. W. 403.

I

Art. 5476. [3236] Tenant not to remove property, subject.
Rights and liabilities of purchaser of property.-The statute giving landlord a lien

is itself notice to all persons dealing with a tenant, and the landlord is not bound by
'information not obtained from him or one authorized to speak in his behalf: Frith v.

Wright (Civ. App.) 173 S. W. 453.
If a lease provided that the landlord should receive as rent one-fourth of the cotton

raised, then title to such part when gathered vested in him, making liable to him one

buying such part of the tenant, unless the tenant had an unrevoked agency to sell such
share. But if the lease gave the landlord as rent, not one-fourth of the cotton raised,
but one-fourth of the proceeds thereof, neither the landlord nor M., who, during the life
of the lease, bought the land, has any claim against one buying the cotton of the tenant.
Mason v. Ward (Civ, App.) 166 S. W. 456.

An action by a landlord, having � lien for rent and advances, against the tenant's
purchaser, is one for impairment of his security, and the recovery is measured by the
extent of the damages. Adams v. A. A. Paton & Co. (Civ. App.) 173 S. W. 546.

A landlord, having a lien for rent and advances, may sue a tenant's purchaser of the
crop without first returning the part of the proceeds appropriated for rent. Id.

Where a tenant, an ignorant negro, who was authorized by the landlord to sell cotton
to one who had made him advances on condition that the landlord's lien was satisfied, ob-
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jected to the purchaser's retention of the cotton without satisfying the lien, there was

no sale. Caswell v. Lensing & Bennett (Civ. App.) 183 S. W. 75.
A purchaser of crops from one who secured them from the tenant is charged with

notice that they may be subject to a landlord's lien. Id.
A purchaser from company which acquired cotton from a tenant, but refused to settle

landlord's lien as demanded by the tenant" held not entitled to priority over such lien,
where the company had no authority to hold itself out as authorized to sell the cotton
free from the lien. Id.

Where a landlord allowed his tenant to dispose of cotton .ratsed on the demised
premises on condition that his landlord's lien was discharged, the landlord did not ratify
the purchaser's refusal to satisfy the lien by cashing a check for the rent only given the
tenant by the purchaser. Id.

Landlord might foreclose lien on tenant's crop of wheat, if found, or, where value
of wheat exceeded rent due, he could recover judgment against purchaser of crop from
tenant. Farmers' Elevator Co. v. Advance Thresher Co. (Civ. App.) 189 S. W. 1018.

Conversion.-Where it appeared from the contract and from the letters of the land

lord that the tenant was authorized to sell the cotton purchased by third parties, they
were not guilty of a conversion when they bought and used it. Harris v. McGu.ffey (Ctv.
App.) 185 S. W. 1024.

,Art. 5477. Duration of lien; goods stored in warehouse; exernp
tions.-Such preference lien shall continue as to such agricultural prod
ucts and as to animals, tools and other property furnished to the tenant,
as aforesaid" so long as they remain on such rented or leased premises,
and for one month thereafter; and such lien as to' agricultural products,
if stored in public or bonded warehouses controlled or regulated by the
laws of the State within thirty days after the removal of said products
from said rented premises, shall continue so long as they remain in such

warehouses; and such lien, as to agricultural products and as to animals
and tools furnished as aforesaid, shall be superior to all laws exempting
such property from forced sale. [Act April 4, 1874, p. SS; P. D. 7418c�
Act Oct. 9, 1914, 2d C. S., ch. 6, § 1.]

See Neblett v. Barron (Civ. App.) 160 S. W. 1167; note under art. 5477.
Cited, Provine v. First Nat. Bank of Honey Grove (Civ. App.) 180 S. W. 1107.

Expires after one month.-Act 33d Leg., 2d Called Sess., c. 5, § 42, post, art. 7827ss,
continuing a landlord's lien on cotton stored, held applicable to cotton stored before the
act took effect, where the lien on such cotton had not expired by the terms of this
article. Morris v. Burrows (Civ. App.) 180 S. W. 1108.

Under this article, landlord's lien on cotton of a subtenant held lost where he stored
the cotton for more than a month on other than the rented premises. Id.

Under this article, failure of a landlord to foreclose his lien on crops removed from
the premises, within one month after the removal, waived the lien. Horton v. Lee (Civ.
App.) 180 S. W. 1169.

Conversion.-:-Where part of crop, raised on rented premises, belonging to landlord.
or on which he has landlord's lien, is purchased without his consent or authorltv within
30 days of removal, there is conversion, for which purchaser is liable to extent of value
of crop converted, or less, if rent due is less. Farmers' Elevator Co. v. Advance Thresher
Co. (Civ. App.) 189 S. W. 1018.

Art. 5478a. [3239] Removal not a waiver, etc.

Waiver, loss, or discharge of lien.-Claimant of a landlord's lien on property of a,

tenant levied on under execution could not enforce his lien in a statutory proceeding for
the trial of a right of property, where the claimant was not in possession at the time,
of the levy. Goins v. Zanderson (Civ. App.) 164 S. W. 918.

The law will not imply a waiver by a landlord of his lien for rent and advances
against his actual intent, in the absence of any ground for estoppel, in favor of a pur
chaser of the tenant. Adams v. A. A. Paton & Co. (Civ. App.) 173 S. W. 546.

A waiver of a landlord's lien is not inferred from the mere sale of the crop by the
tenant. Id.

A landlord using the proceeds of a sale of the crop by his tenant, depositing the'
same in a bank to the landlord's credit, held not estopped from suing the purchaser
for damages. Id.

, Under this article, and other statutes, where, after cotton was ginned and placed
in warehouse, tickets were delivered to chattel mortgagee, landlord held to have lost lien
as against garnishment. Childress v. Harmon (Civ. App.) 176 S. W. 154.

Under this article, storing cotton when ginned and baled for ruture sale is not a,
removal for the purpose of "preparation for market." Morris v. Burrows (Civ. App.)180 S. W. 1108.

In a suit to enforce a chattel mortgage on a stock of drugs, a written instrument
executed by the landlord' of premises where stock was housed, tendered to the last
p?r�haser, .

who asserted the right to rescind for misrepresentations as to liens made by
h�s Imrnediata sell.er, held inadmissible to show the landlord, having intervened to secure
hIS rent, had no hen. Denman v, James (Civ. App.) 180 S. W. 1157.
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Art. 5479. [3240] Distress warrant.
Wrongful drstress.-A tenant held not entitled to recover attornev's fees incurred by

reason of the landlord unlawfully 'suing out a distress warrant and procuring a levy
thereunder. Tyler v. Sowders (Civ. App.) 173 S. W. 640.

If properly alleged together with a charge of malice, mental worry, and trouble,
and damage to reputation and credit are proper elements to be considered in estimating
exemplary damages for the wrongful issuance and levy of a distress warrant by the
landlord upon the tenant's goods. Streetman v. Lasater (Civ. App.) 185 S. W. 930.

In the absence of a contract to pay them, neither party can recover attorney's fees
expended in prosecut'ing or defending an action by the landlord where he has unlawfully
sued out a distress warrant. Id.

Exemplary damages for the wrongful suing out of a distress warrant are allowed as a

punishment, and are largely in the discretion of the jury. Id.

Art. 5480. [3241] Oath and bond.
LiabUlty on bond.-The sureties on a' distress warrant bond are not liable for ex

emplary damages. Streetman v. Lasater (Civ. App.) 185 ·S. W. 930.
While sureties on a distress warrant bond are not, by reason of being on the bond,

responsible for all the costs of the suit, they are liable for costs incurred by them or on

account of their appeal. Id.

Art. 5485. [3246] Perishable property sold.
Liability of sureties on bond.-Where condition of a bond filed to procure an order

directing a sale of distrained property as perishable was that principal and sureties
would pay damages sustained if sale was illegally and unjustly applied for, or illegally or

unjustly made, but property was 'not sold under order, owner of property had no right
of action against sureties for conversion of property by principal, although order for
sale of property was illegally and unjustly applied for. Dupree v. Massey (Civ. App.)
192 S. W. 790.

.

Art. 5488. [3249] Rights of tenant.
Rights of tenant against purchaser of land.-Under this article, a purchaser of land

is charged with notice of the rights of a tenant in possession. Rumbold v. Adcock (Civ.
App.) 193 S. W. 415.

.

Art. 5489. [3250] Tenants shall not sub-let without consent, etc.
Right to assign or sublet in general.-Evidence m action by a guardian for rent held

to justify a finding that no agreement was made permitting defendants to sublet. Rogers
v, Harris (Civ. App.) 171 S. W. 809.

Where lessee copartnership, with right to sublet on the lessor's written consent, after
wards incorporated in the same name without notice of the assignment of the .lea.se to
the corporation, there was no such privity to the lease as entitled the corporation to sue

for damages for the lessor's refusal to permit a subletting. A. Harris & Co. v. Campbell
«sv. App.) 187 S. W. 365.

In lessee's action for damages from lessor's refusal to consent to a subletting, evi
dence held to sustain a finding that lessor did wrongfully, arbitrarily, and without cause

refuse to consent to the occupancy of the' premises by the subtenant, either as assignee
of the lease or as subtenant. Id.

Under this article, a tenant has' no right to sublet premises without the consent of
his landlord. Birchfield v. Bourland (Civ. App.) 187 S. W. 422.

Effect of unauthorized subletting.-That the execution of a sublease without the
landlord's consent was in violation of statute did not render the lessee and sublessees
joint tort-feasors as to damages by the sublessees' stock, so as to preclude the lessee
from compelling the sublessees to reimburse him for a sum which he paid the landlord on

account thereof. Huffstutler & Howell v. McKenzie (Civ. App.) 163 S. W. 652.
In a lessee's action against his sublessee for damages to his crop by the sublessee's

stock, in violation of the sublease, and also for redress for damages done to the crops
of his cotenants which he had been compelled to pay, it was no defense that the sub
lease was invalid under this article. Id.

On facts stated, held that this article, would not be read into the original lease and
a forfeiture declared for breach of such implied covenant not to sublease. .Johnson v.

Ft. Worth Driving Club (Civ. App.) 164 S. W. 875.
A provision in a lease against assignment without the landlord's consent in writing,

being for his benefit, could be waived by him. .Jackson v. Knight (Civ. App.) 194 S. W.
844.

Assignment or sublease and construction and operation thereof.-An assignee of a

lease held to ratify a sublease of space for a fruit stand on the sidewalk, by acceptance
of rent though the lease contained a proviston for inside space if the City compelled the
vacation of the stand. Wicks v. Comves (Civ. App.) 171 S. W. 774.

Under an order of court .in sequestration proceedings, providing that the surrender
of the premises by a sublessee should be without prejudice, the surrender could not de
feat the sublessee's right to future profit in an action on the sublease. Id.

Where a lease terminable at the end of any quarter was assigned, the assignees
could terminate the lease at the end of any quarter, though unable by the act of the
landlord to remove their property. Martin v. Stires (Civ. App.) 171 S. W. 836.

As between plaintiff and defendant, a contract held not an assignment of plaintiff's
lease, but a subletting. Frith v. Wright (Civ. App.) 173 S. W. 453.
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A lessee who sublet held to have a landlord's lien for the benefit of himself and the

original lessor. ld.
Sublessee, occupying for more than a month, could not limit its occupancy to four

months; the contract giving it an option to hold 'for a month or for one year. Postal

Telegraph Cable Co. of Texas v. De Krekko (Civ. App.) 179 S. W. 525.
In action for rent, evidence held to show that defendant made a contract to subrent

for a month, with option to extend the contract to cover term of plainti.ff's lease. ld.
A subtenant is liable to the original lessor for the value of crops converted to the

extent of the rent due the original lessor, though the subtenant has paid the rent due
from him to his immediate landlord. Horton v. Lee (Civ. App.) 180 S. W. 1169.

,

A subtenant is liable to the original landlord for the value of crops converted to

the extent of rent owing to such landlord, though the latter consented to the sub
lease. ld.

A contract that R, having land leased for a year, leases it to T. at the same price
11. paid N. for it, is not ambiguous as to term, which is said year. Tom v. Roberson

(Civ. App.) 182 S. W. 698.
In action against assignee for liability on lease, evidence held to show that landlord

consented to assignment by accepting rents and by correspondence. Jackson v. Knight
(Civ. App.) 194 S. W. 844.

Where lessee contracted to transfer cafe business and lease to defendant and made
delivery, it was sufficient assignment of lease. ld.

That purchaser of a cafe business paid rents under lease and attempted to transfer
it to another was evidence that he considered entire lease as his property, although no

formal assignment was made. ld.

Art. 5490. [3251] Owners of buildings to have preference lien, etc.
Cited, Frith v. Wright (Civ. App.) 173 S. W. 453.

Priorities.-This article divides a lease contract for a series of years into a series
of yearly contracts, so far as landlord's lien is concerned, and, where a conditional ven

dor did not record the contract until after the landlord's lien had attached, but record
ed it prior to the commencement of the second year of the lease, its lien was prior to
the landlord's lien for the second year. Low v. Troy Laundry Machinery Co. (Civ. App.)
160 S. W. 136.

Under arts. 5490, 5654, landlord whose lien attached before registration of contract
of conditional sale held to be a creditor entitled to protection under art. 5654, .and his
lien, therefore, was superior to the vendor's lien. ld.

Exemption from forced sale.-Under this article, a landlord had no lien on property
of the tenant which was exempt 'hom forced sale. Harris v. Townley (Civ. App.) 161
S. W. 5.

DECISIONS RELATING TO SUBJECT IN GENERAL

1. Creation and existence of relation of landlord and tenant.-A contract for the
letting of land, a pumping plant and canal, having been modified to satisfy defendant,
he was under no obligation to accept a rescission offered him by plaintiff on the ground
that his failure to do so would constitute a ratification of the contract and preclude his
enforcement of rights conferred by the modification. Savage v. Mowery (Civ. App.) 166
S. W. 905.

'

Where land was
.

rented verbally, and, after entry by the tenant, the landlord s-tated
that as long as the tenant paid her rent she could have the place, the contract was not
unilateral. Hamlett v. Coates (Civ. App.) 182 s. W. 1144.

A lease of irrigated land providing, "in case lessees take more than 20 acres within
six months, the parties to enter into a supplemental contract to evidence same," con
strued to be an offer to lease, and not effective as a contract until accepted. Donada
v. Power (Civ. App.) 184 S. W. 700.

Taking possession of land by the 'lessee after an offer to lease it to him is an ac

ceptance of the offer as binding on him as an express verbal acceptance. ld.
.

Plaintiff, who was about to rent his land for a term at a certain sum, but whose
prospective lessee, after talking to defendant, declined to rent, held not entitled to re
cover against defendant the rental value for such term, having later rented to another
for the same term at the same rental. Graham v. Jackson (Civ. App.) 189 S. W. 551.

2. Tenancy at will.-A tenancy at will or a periodical tenancy may arise when the
tenant holds over with permission of a lessor or with his tacit consent. Street-Whit
tington Co. v. Sayres (Civ. App.) 172 S. W. 772.

6. Requisites and validity of leases.-Where defendants refused to execute a lease
of premises to be used as a -saloon without the insertion of a defeasance clause, which
plaintiffs' agent promised to insert, and subsequently obtained defendants' signature by
falsely representing that he had inserted it, defendants were not negligent in failing to
reread the instrument before signing, but were entitled to urge the fraud as ground for
relieving them from liability on the happening of the condition. Taber v. Eyler (Civ,
App.) 162 S. W. 490.

A lease of premises to be occupied as a bawdyhouse, executed by the lessor with
knowledge of the lessee's purpose, is illegal, and neither party can demand relief there
from or thereunder, notwithstanding Pen. Code 1911, arts. 496, 500, 501, defining a bawdy
house, and punishing the keeper and owner unless the owner proceeds to prevent the
keeping by giving information to the prosecuting attorney. Eckles v. Nowlin (Civ. App.)
158 S. W. 794.

A lease of premises, described as a strip out of a designated survey lying west of and
adjoming a survey named containing 115 acres, does not describe the land. Ratliff v.
Wakefield Iron & Coal Land Improvement Co. (Civ. App.) 172 S. W. 198.

'
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In an action on a rent note, evidence held to warrant a finding that the lessee was

induced by the lessor's misrepresentations to lease the property. Robey v. Craig (Civ.
App.) 172 S. W. 203.

Where a lessor fraudulently misrepresented the character of the land leased, the
lessee may rescind, though he did not rely wholly on the lessor's statements. Id.

One leasing real property is entitled to rely upon the representations of the lessor
as to the character of the land. Id.

8. Llablttty for breach of contract.-Where a lessee abandoned the premises, the
refusal of the lessor to accept a new tenant on condition of a lease for a period beyond
the unexpired term for the same rental was not a failure to exercise ordinary diligence
to relet the premises, and he could recover from the lessee the loss sustained. Robin
son Seed & Plant Co. v. Hexter & Kr-amer' (Civ. App.) 167 S" W. 749.

Conceding that a landlord consented to subletting, his collection of additional rent
from the subtenant, who was not disturbed b€fore the end of the term, was not a breach
of the covenant for quiet enjoyment, constituting a defense to his suit against his ten
ant for nonpayment of taxes. De Grazier v. Longinotti (Civ. App.) 171 S. W. 506.

A tenant is not damaged by his landlord's collection of additional rent from a sub
tenant. ld.

The measure of damages for a landlord's breach of an agreement authorizing a
tenant to harvest hay produced on the land, but in which he had no rights, held, in t-he
absence of custom as part of the contract, to be the value of services rendered, plus
the value of services to be rendered, less the amount the tenant might have earned at
-other employment. Taylor v. Jackson (Civ. App.) 180 S. W. 1142.

In an action by tenants for damages occasioned by the presence of obnoxious grasses
·on lands represented to be free therefrom, the measure of damages held to be the differ
ence between the value of the crops the tenants would have raised, less additional ex

penses necessary to obtain such value, and the value of the crops raised. Poutra v. Sapp
(Civ. App.) 181 S. W. 792.

9. Estoppel of tenan(-A tenant in possession may lawfully attorn to a third party
who has purchased the landlord's title at execution sale. Hartzog v. Seeger Coal Co.
(Civ. App.) 163 S. W. 1055.

Where a lessor fraudulently mdarepr-eserrted the character of the land, the lessee.
who relied upon his statements, is not estopped to rescind because the lease recited that
he had inspected the land and was satisfied with it. Robey v. Craig (Civ. App.) 172 S.
W.203.

A landlord who had no title can recover the property from one to whom his tenant
attorned, and who himself had no title, under the doctrine of estoppel of tenant to ques
tion his landlord's title. Richardson v. Houston Oil Co. of Texas (Civ. App.) 176 S. W.
U�

.

A tenant of one who has no title may acquire the superior title, and rely thereon in
defense to trespass to try title, brought against him by his lessor. ld.

A tenant cannot dispute title of his landlord and attorn to another without sur

rendering possession. Jolley v. Brown (Civ. App.) 191 S. W. 177.
Rule that tenant cannot dispute landlord's title applies where tenant seeks to ac

quire title by virtue of possession obtained by lease, but not where he acquires an out
standing superior title. City of Laredo v. Salinas (Civ. App.) 191 S. W. 190.

15. Liability of landlord for debts incurred by tenant.-Under a lease containing an

option to renew and authorizing lessee to put plant in running condition at lessor's ex

pense, lessor held liable f"or expense of putting plant in running condition for the re

newal term. Sweetwater Cotton Oil Co. v. Birge-Forbes & Co. (Civ, App.) 160 S. Vir.
1125.

21. Rights of action against third persons.-Plaintiff lessee of farm, the pasture of
which was in one inclosure with that of defendant, an adjoining landowner, held with
out cause of action against defendant because third party, to whom platnttff had rented
pasturage, had

'

controversy with defendant as to number of cattle he could pasture: in
common inclosure and decided to give up lease, to which plaintiff agreed. Graham v.

Jackson (Civ. App.) 189 S. W. 551.

24. DIsturbance of possession of tenant.-In the absence of a provision so allowing,
a landlord has no right of entry upon the leased premises even to make needed re

pairs, and a tenant may recover all damage's proximately resulting from! such
.

entry.
even though the rent has not been paid and the tenant is only there by sufferance.
Higby v. Kirksey (Clv, App.) 163 S. W. 315.

25. Mode and purposes of use of premises In general.-The lessee was not bound, at
all events, to prevent the sale of intoxicating liquors, but was only bound to exercise
reasonable diligence to ascertain and prevent such sales. Johnson v. Ft. Worth Driving
Club (C'iv. App.) 164 S. W. 875.

Right of owner to agree with tenants as to use of leased premises is incident to

ownership of property, and is only restricted to forbid any agreement to use the prop
erty for an unlawful purpose. Celli & Del Papa v. Galveston Brewing Co. (Civ. App.)
186 S. W. 278.

A brewery leasing premises for saloon use may stipulate tenants shall not buy beer
of its competitor. ld.

30. Liability for-' rent-Injury to premises.-The lessee of a freehold is liable for the
rent, even after the improvements are destroyed by fire, unless the lease expressly re

lieves him from such liability or the lessor has covenanted to rebuild in case of fire.
Japhet v. Polemanakos (C'iv. App.) 160 S. W. 416.

31. -- Surrender or abandonment.-Where a lessor of certain land, pumping sta
tion, and canal agreed to rescind the contract and deliver up, the rent notes if the water
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became sufficiently salt to injure the crops, and such event occurred in 1910, such fact
released defendant from liability for a balance due on the rent for 1909 and also' on the
notes not due at the time the salt water appeared in 1910. Savage v. Mowery (Civ.
App.) 166 S. W. 905.

43. Transfer of reversion.-Covenants in a lease that no gambling and no selling of
liquors should' be permitted on the premises during the lease, and that upon breach
thereof the lessor might forfeit the lease and take possession, held covenants running
with the land for breach of which the lessor's grantee and assignee might forfeit the
lease. Johnson v. Ft. Worth Driving Club (Civ. App.) 164 8. W. 875.

Where farm land leased for five. years under a contract providing that a sale should
make the lease immediately void was sold during the last year, held that, while the
sale avoided the lease contract, the tenant was entitled upon payment of the rent re

served to hold for that year. Phelps v. Johnson (Clv. App.) 181 S. W. 862.

50. Duty to make repairs in general.-If a tenant, renting for a certain term and
.agreeing to pay for centain repairs, after the repairs are made is compelled to remove

because of landlord's wrongful breach of the rental contract, this does not' entitle the
landlord to apply on such repairs the rent already paid. Holtzclaw v. Moore (Civ. App.)
192 S. W. 582.

51. Injuries from defective condition of premises.-A landlord repairing the roof of
the building pursuant to the tenant's requests held liable for negligence in leaving the
roof in a . defective condition without notifying the tenant. Ara v. Rutland (Civ. App.)
1720 S. W. 993.

Evidence held to justify a finding that a landlord repairing the roof of the building
negligently left the roof in a defective condition and was liable for damages to the
tenant's ,property by rain. Id.

Tenant of office building, who secured the janitor's permission to use the back
stairs to reach a river in the rear for bathing purposes, and was injured by falling
down the stairs when returning after his bath, could not recover from the building own

er, being a licensee. Book v. Heath (Civ. App.) 181 S,. W. 4!t1.

53. Injuries to premises.-A lessee having removed portions of a windmill on the
premises to prevent one of his employes using it, and an effort of some one to use it in
that condition causing it to break, the lessee is liable to the lessors for the cost of re

pairing it. Henson v. Baxter (Civ. App.) 166 S. W. 460.
Tenant held to have no right to use land so as to injure the freehold or to confer

such' right. upon anyone else, and instruction that there could be no recovery for
pasturing cattle on land with tenant's consent, but that the landlord's remedy was

against the tenant, was erroneous. Gorman v. Brazelton '(elv. App.) 168 S. W. 434.
Evidence held to show that a tenant using a building with the permission of the

landlord entered into a special contract to indemnify the landlord for loss in case of
fire. Seligmann v. Sonka (Civ. App.) 183 S. W. 73.

Clause of lease held to mean that, if any of houses on premises was completely de
stroyed by fire, landlord could elect whether or not to rebuild. Land v. Johnson (Civ.
App.) 189, S. W. 337.

57. Renewal of lease in general.-A clause, providing that the tenant at the end of
the term shall have the refusal of the property for 12 months longer, gives an option for
a renewal on the sam e terms. It gives an option for a renewal of the lease, not a m-ere

extension thereof. Street-Wittington Co. v. Sayres (Civ. App.) 172 S. ,W. 772.

58. Extension or renewal by holding overv=A. holding over by a tenant, who has an

option for a renewal of the lease, is not conclusive evidence of his election to exerclse
his option. A holding over 'for half a month after the' expiration of the term held not
an election to take a renewal of the lease under the option. Street-Whittington Co. v.

Sayres (Civ. App.) 172 S. W. 772.
Where a tenant held over after notice of intention to vacate, and the landlord at

tempted to collect rent at a greater rate, there was no implied renewal. And landlord
whose conduct induced a tenant to believe she consented to his holding over cannot there
.after claim an implied contract by reason of such holding over. Id.

Where a tenant urider a lease for eight months held over after the expiration of the
term, the implied lease will not be for a full year, but only for eight months addition
al. Id.

60. Duration and termination of lease.-Where a lessee, abandoning the premises,
was only able to secure third persons who would take the premises for the unexpired
term at the same rental on condition that the lessor would extend the period at the
same rental, refusal of the lessor to lease the premises beyond the unexpired term was
not an acceptance of a surrender. Robinson Seed & Plant Co. v. Hexter & Kramer (Civ.
.App.) 167 S. W. 749.

Where a lease authorized the lessor in case of abandonment to resume possession
.and relet for the unexpired term, the act of the lessor in reletting for the unexpired
term on the lessee abandoning the premasas was not an acceptance of a surrender, but
was for the benefit of the lessee by reducing his liability. Id.

A lease of a building for the sale of liquor, stipulating that the lessee could cancel
if unable to procure a license, held not to require the lessee to sue to enforce his right
to a license. Fleming & Roberson v. Fred Miller Brewing Co. (Civ. App.) 171 S. W.
1064.

Leaving land and growing crop by tenant to move out of state, but with contract
with third person to gather and dispose of crop, was not abandonment giving landlord
right of possession of land and crop. Rainey v. Old (Civ. App.) 180 S. W. 923.

A tenant who disavows his landlord's title and asserts title in himself forfeits his
rights as a tenant and becomes a mere trespasser. Rice v. Schertz (Civ. App.) 187 S.
W.245.
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In landlord's suit against tenant, evidence held not to justify finding that p'laintiff
acted fraudulently in electing to terminate the lease after a fire, and merely pre-tended
to deem the premises unfit for occupancy. Land v. Johnson (C'iv. App.) 189 S. W. 337.

Where tenant paid rent monthly in advance, agreeing to surrender premises on de·
mand, this was a per-iodic monthly tenancy, and landlord could not demand premises
until expira.tlon of the month. McKibbin v. Pierce (Civ. App.) 190 S. W. 1149.

Where the children of the record owner's l-essee continued to live upon the land un
. til date of suit, they continued to hold under the lease,· although the original lessee had
died. W·. T� Carter & Bro. v. Collins (Civ. App.) 192 S. W. 316.

62. Renting on shares.-Where a lease of land for farm purposes was in the ordi
nary form, except that in addition the landlord agreed to purchase the tenant's share
of corn raised, and the parties performed all the conditions except as to the purchase
of the corn, the contract was severable, and the stipulation as to the purchase of corn

was not dependent upon the lease proper. Stanley v. Sumrell (Civ, App.) 163 S. W. 697.
Where land is rented for a share of the crop to be raised, the parties are not part

ners. Texas Produce Exchange v. Sorrell (Civ. App.) 168 S. W. 74.
Where lessor of land conveyed it, his grantee as assignee of lease contract was en

titled to recover crops or value thereof, which belonged to lessor under terms of con

tract. Jolley v. Brown (Civ. App.) un S. W. 177.

65. -- Rights and liabilities as to crops.-Where a farm lease on shares required
the tenant to plant specified crops, and provided that, as soon as the crop was gathered,
the land should revert to the possession of the landlord, the tenant is not, where the
specified crop failed, entitled to the same shar-e of a SUbstitute crop. Jackson v. Taylor
(Civ. App.) 166 S. W. 413.

68. -_. Breach of contract by landlord In general.-That a tenant on shares va

cated the premises before the end of the term, when ordered by the landlord, did not
defeat his right to damages for the landlord's breach of the lease. Bost v. McCrea
(Clv. App.) 172 S. W. 561.

69. -- Eviction.-Tlie measure of damages to a tenant on shares, resulting from
his eviction by the landlord, is the value of the crops he could probably have raised, less
the expense of raising them and less his reasonable earnings after the eviction. Bost v.

McCrea (Civ. App.) 172 s. W. 561.

70. -- Converslon.-Landlord's entry on premises with tenant's consent on con

dition that she thresh only grain due for rent does not prevent her from applying pro
ceeds of the grain threshed to 'other debts which lease provided should be pa.id from
crop. McDowell v. Rathbun (Civ. App.) 193 S. W. 428,

One employed by tenant to supervise threshing of grain has no authority to set
apart share of grain due landlord, and his act in setting apart such share is not pay-
ment of rent. Id.

.

71. -- Breach of contract to deliver share.-In an action to recover the value of
one-fourth of the crops raised on two farms which the owner had agreed to .share, the
recovery held not to be reduced by the amount plainUff might have earned elsewhere
after leaving the employment after the crops were matured. Meads v. Meads (Civ. App.)
178 S'. W. 781.

In an action for breach of a contract to share crops raised on two farms, the provi
sion of the contract requiring plaintiff to act as forem.an held not material, or so con

sidered by parttes, ·failur& to perform which would preclude recovery. Id.
Where by virtue of a special custom a tenant was entitled to a portion of the Colo

rado grass hay produced on the premises, the lessor, who wrongfully took the hay, cannot
offset as against the tenant the amount she expended after breach in order to harvest
it. Taylor v. Jackson (Civ. App.) 180 s. W. 1142.
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TITLE 81

LAWS

Chap.
1. Common law.
2. Special laws.

Chap.
3. Construction of laws.

CHAPTER ONE

COMMON LAW

Article 5492. [3258] Common law of England adopted.
Cited, Harle v. Harle (Civ. App.) 166 S. W. 674; Loving v. Hazelwood (Civ.

�

App.)
184 S. W. 355; McCloskey v. San Antonio Traction Co. (Civ. App.) 192 S. W. 1116.

Construction and operatlon.-The common law of England, referred to by "this ar

ticle, means the common law as declared by the courts of t.he different states of the
United States. Palacios v. Corbett (Civ. App.) 172 S. W. 777.

Under this article, the rule in Shelley's Case, held an integral part of the law of
the state. Hunting v. Jones (Civ, App.) 183 S. W. 858.

Under the common-law rule which by virtue of this article, prevailed in Texas

prior to Acts 34th Leg. (1st Called Sess.) c. 7, ante, art. 5011t, the proprietor of land
improving the same may lawfully repel surface water and turn the flow back on other
lands without .liability. Walenta v. Wolter (Civ. App.) 186 S. W. 873.

The law merchant is part of the common law adopted by the state of Texas. 1\1c
Camant v. McCamant (Civ. App.) 187 S. W. 1096.

CHAPTER TWO

SPECIAL LAWS

Article 5494. [3260] Notice of intention to apply for special law.
Constitutionality of statutes.-A local option law, though adopted in some parts of

the state, and rejected in, others, is not for that reason unconstitutional as lacking in
unitormdty, provided it is submitted in the same way to all divisions of the state. Ex
parte Francis, 72 Cr. R. 30�, 165 S. W. 147.

A local option law held not unconstitutional as! a local or special law. Id.
Const. art. �, § 56, forbidding the Legislature to pass any local or special law in

reference to certain matters, was annulled, in so far as it related. to the maintenance of
public highways and roads, by the amendment to article 8, § 9. Altgelt v. Gutzeit (Civ.
App.) 187 S. W. 220.

If the authority to legislate by special act upon a certain" subject is given by con

stitutional provision other than article 3, § 56, forbidding special acts regulating certain
matters, such authority carries with it the right "to enact all provisions which would
be legitimately embraced in the bill if section 56 was not a part of the Constitution. Id.

In view of Const. art. 3, § 56, regarding local and special laws, and article 161 § 23,
allowing regulation of live stock, Tjck Eradication Law (Acts 33d Leg. c. 169) § 8, post,
art. 7314e, providing for submission of tick eradication law to vote of county, etc., held
constitutional. McGee v. State (Cr. App.) 194 S." W. 951."

CHAPTER THREE

CONSTRUCTION OF LAWS
Art.
5502. General rules of construction.

Art.
5504. Meaning of certain words.

Article 5502. [3268] General rules of construction.
Cited, Harris v. Todd (Clv. App.) 158 S. W. 1189.

1. Construction of statutes In general.-See Price v. County School Trustees of
Navarro County (Civ. App.) 192 S. W. 1140.

. This article applies and is of binding force in criminal prosecutions. Bradfield v.

State, 166. S. W. 734, 73 Cr. R. 353.
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2. -- Constltutlon.-A state Constitution should be liberally construed in contra
distinction to a strict construction of the federal Constitution. Terrell v, Middleton (Civ,
App.) 187 S. W. 367.

3. Intention of Leglislature.-See Sparks v. Kaufman County (Civ. App.) 194 S. W.
605., .

In construing a statute the general intent must be kept in view. Thomas v. Taylor
(Civ. App.) 163 S. W. 129.

This article and a city charter provision, held to .require publication of penal ordi
nances. Texas Traction Co. v. Scoggins (Civ. App.) 175 S. W. 1128.

The argument of inconvenience results where the language of the Jaw is not clear,
either express or implied, and extends to constitutions and statutes. Davis v. Payne
(Civ. App.) 179 S. W. 60.

Controlling consideration in construing statute is ascertainment of intention of Leg
islature, which must be given effect when not inconsistent with organic law. Houston
Nat. Exchange Bank v. School Dist. No. 25, Harris County (Civ. App.) 185 S. W. 589.

The intent of the Legislature is the essence of the law, but the intent is to be de
rived frorm the words of the statute itself. Gilmore v. Waples (Sup.) 188 S. W. 1037.

4. -- Intent ln construing Constitution.-A Constrtutlon should not receive a

technical construction like a statute, but a construction which carries out the apparent
intention of the people. San Antonio Independent School Dist. v. State (Civ. App.) 173
S. W. 525.

5. Spirit or letter.-Only where it is perfectly plain that the literal sense of a

statute works an absurdity or manifest injustice are the courts warranted in ,departing
from a literal construction. Gilmore v. Waples (Bup.) 188 S. W. 1037.

6. Potlcy iand purpose.-A statute cannot be given a construction that would render
it futile and purposeless if it can be otherwise construed. Stolte v. Karren (Civ. App.)
191 S. W. 600.

'

7. -- Terms of Constltutlon.-The spirit, purpose, and scope of a constitutional
provision are to be consulted to determine the meaning of its terms. Aransas County
v. Coleman-Fulton Pasture Co. (Bup.) 191 S. W. 553.

8. Implications.-That which is implied in a statute is as much a part of it as that
Which is expressed, Spence v. Fenchler (Sup.) 180 S. W. 597.

10. Meaning of language-In general.'----It is a cardinal rule of construction, incor
porated into the statute law of the state, that the language of a statute must be given
its usual import, unless other language used by the same Legislature indicates that dif
ferent meaning was intended. State v. Houston Belt & Terminal Ry. Co. (Civ, App.)
166 S. W. 83.

In construing a statute, the legislative intent, rather than the literal meaning of
the language used, or of isolated provisions, must govern. Camden Fire Ins. Ass'n v.

Missouri, K. & T. Ry. Co. of Texas (Civ, App.) 175 S. W. 816.
Under Vernon's Sayles' Ann. Civ. St. 1914, art. 5644, and subds. '1, 6, of this article

-and Const. art. 1, § 3, held that laborers drilling an otl well with the machinery of an

oil company had no lien upon such machinery. Barton v. Wichita River Oil Co. (Civ.
App.) 187 S. W. 1043.

12. Plain and unambiguous language.-Intention of Legislature as to law is to be de
termined primarily from nla.in and ordinary import of language used. Harris County v.
Smith (Civ. App.) 187 S. W. 701.

Where a law is constitutional, the courts cannot change the plain and unambiguous
meaning of the language by writing therein a rule at variance with the law itself.
McCutcheon & Church v. Smith (C'iv. App.) 194 S. W. 831.

13. _- Words of Constltution.-It is a. general rule of interpretation that words
in a Constitution are to be understood in their usual and best-known signification. Wil
liams v. Carroll (Civ. App.) 182 S. W. 29.

14. General and specific words.-General words following words of a specific mean

ing are not to be construed in their widest extent, but as applying only to the same
kind or class as those specially mentioned. San Antonio Independent School Dist. v.
State (Civ. App.) 173 S. W. 525.

Where there are words in a statute expressing a general intention and others ex

pressing a particular intention incompatible with it, the particular must be taken as an

exception to the general. Hodges v. Swastika Oil Co. (Civ. App.) 185 S. W. 369.

16. Singular and plural number.-In view of the provisions of this article, that the
singular and plural number shall each include the other, and ar-ticle 5504, providing that
the word "effeets" includes all personal property, the word "effects" as used in arts.
273 and 274 would include live stock in the hands of a bailee. McClung v. Watson (Civ.
App.) 165 S. W. 5�2.

18. Statute as a whole.-All the language of a statute must be given effect, jf it is
, possible to do so. Moore v. Commissioners' Court of Bell County (Civ, App.) 175 S. ""Y.

849; Spence v. Fenchler (Civ. App.) 180 S. W. 597; Dobie v, Scott (Clv. App.) 188 S.
W.286.

All the parts of a statute are to be coriaider-ed together in construing it, and one

part may control another, though, if possible, they are to be reconciled. Hodges v.
Swastika Oil Co. (Civ, App.) 185 S'. W. 369.

Subject-matter and entire context of statute are to be considered in construing it.
Dobie v. Scott (Civ. App.) 188 S. W. 286.

The sense in which a term is used in other provisions of a Constitution is not con

elusive of its meaning in a particular provision. Aransas County v. Coleman-Fulton
Pasture Co. tSup.) 191 S. W. 553.

.
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19. Conflicting provlslons.-Where two provisions of the same law are in conflict
the last one controls. Stevens v. State, 70 Cr. R. 565, 1591 S. W. 505.

Where a statute expresses a general intention and also a particular intention in
compatible with it, the particular intention may be deemed an exception to the general
one. Helm v. Wells Fargo & Co. Express (Civ. App.) 177 S. W. 134.

23. Title and caption.-In construing a statute it is permissible to refer to the cap
tion for explana.tion, and it is equally permissible in the construction of the caption to
refer to the body of the act. Commonwealth Ins. Co. of New York v. Finegold (Civ.
App.) 183 S. W. 833.

24. History and surrounding circumstances.-While the necessary operation of a

statute may be considered in determining its validity, the court should not look beyond
the face of the statute in determining its effect. Judkins v. Robison (Bup.) 160 S. W.

� 955.
The interpretation placed by one Legislature upon a statute enacted by another can

not be given controlling effect by the court in construing the statute. Fielder v. Houston
Oil Co. of Texas (Civ, App.) 165 S. W. 48.

The construction of a statute may be aided by reference to the legislative journals.
Red River Nat. Bank v. Ferguson (Civ. App.) 192 S. W. 1088.

25. -- Terms of Constitution.-Where ambiguity exists in language of constitu
tional provision, not removable by reference to other provisions, the prior state of the

law, the evil to be remedied, and the contemporaneous circumstances are to be resorted
to. San Antonio Independent School Dist. v. State (Civ. App.) 173 S. W. 525.

The court, in case of ambiguity in the language of the Constitution, may consider
the prior state of the law, the subject-matter and purpose sought to be accomplished,
and the proceedings of the constitutional convention and attending circumstances. Wil
liams v. Carroll (Civ. App.) 182 S. W. 29.

When it is necessary to resort to extrinsic sources to aid in construing the Consti
tution, the courts will resort to the history of the' time and the' conditions leading to
the enactment of the provision in question to ascertain its purpose, and thereafter it
will be construed to further such purpose. Id.

26. Contemporaneous construction.-Contemporaneous and practical construction of
constitutional provisions by the Legislature in the enactment of laws has great weight,
and will be followed by the courts, if posaible, without doing violence to the fair mean

ing of words used in the Constitution. Williams v. Carroll (Civ, App.)' 182 S. W. 29;
Houston Oil Co. of Texas v. Griggs (Civ. App.) 181 S. W. 833.

27. Executive construction.-When a statute is ambiguous and the construction
placed upon it by the department of government charged with its execution does not
result in serious injustice or hardship, such construction, particularly when long con-'
tinued, will be adopted and upheld by the courts. State v. Houston Oil Co. of Texas
(Civ, App.) 194 S. W. 422; Fielder v. Houston Oil Co. of Texas (Civ. App •. ) 165 S. W. 48;
Cain v. Garvey (Civ. App.) 187 S. W. 1111. The courts are not bound to accept such
construction when the act is clear and unambiguous. Brown v. City of Amarillo (Civ.
App.) 180 S. W. 654.

28. Presumptions to aid constructlon.-The presumption against absurd consequenc
es of legislation is no more than the presumption that the legislators were gifted with
ordinary common sense, and applies only where there is room for construction by reason

of the obscurity or ambiguity of a law. Davis v. Payne (Civ. App.) ,179 S. :tV. 60.

29. Statutes relating to same subJect.-Courts may look to other legislation in pari
materia in determining legislative intent in enacting a particular statute. Houston Nat.
Exchange Bank v. School Dist. No. 25, Harris County (Civ. App.) 185 S. W. 589; Ex
parte Francis, 72 Cr. R. 304, 165 S. W. 147.

In construing language of inheritance tax law (Rev. St. 1911, art. 7487), it must be
'Presumed to have been used in the same sense which it bears in laws on kindred sub
rects, as construed by decisions made before the law was enacted. State v. Yturria
(Clv. App.) 189 S. W. 291.

30. Statute's adopted at same session.-Laws enacted at a special session of Leg
islature amending those enacted at the regular session are not so material to the en

actment at the regular session that such enactment would not have been made without
the amendment, and one may be valid while the other is invalid. Cathey v. Weaver
(Civ. App.) i93 S. W. 490.

33. Re-enactment of or reference to former statute and adoption of provisions pr-e
vlously construed-Constitutional provisions.-The judicial interpretation of constitutional
provisions is so forcible that, where a new Constitution is adopted without change of
rule laid down by courts, such construction is adopted by new Constitution and be
comes a part of it. Lyle v. State (Cr. App.) 193 S. W. 680.

35. Statutes adopted from another state or country.-Where a foreign statute which
has already been construed by the courts of that country, is adopted, the constr-uction
is also adopted, and only where the most cogent reason exists should the courts depart
from that construction. Collier v. Smith (Civ. App.) )69 S. W. 1108.

36. Mandatory or directory.-Ordimtrily the word "may," as used in legislative en

actments, denotes permission, and will not be construed as having a mandatory effect,
though it will be given such meaning if such appears to have been intention of Legis
la.tur-s. Commonwealth Bonding & Casualty Ins. Co. v. Bowles (Civ. App.) 192 8'. W.
611.

'

37. Provisos, exceptions and saving clauses.-Under an ordinance granting to an
electric company the right to manufacture and vend electrtcity, held, under this article,
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not a condition that the company manufacture its own electricity. City of Terrell v.

Terrell Electric Light Co. (Civ. App.) 187 S. W. 966.
A statute which. ingrafts an exception on a general statute must be strictly con

strued and will not be extended by judicial construction. Bright v. Briscoe (Giv. App.),
193 S. W. 156.

39. Remedial statutes.-Where the Legislature has established a mandatory pro
cedure, there is no room left for discretion, and it is the duty of the courts to enforce
the law as written. International & G. N. R. Co. v. Parke (ClV. App.) 169 S. W. 397.

40. Statutes in derogation of soverelqnty.e=Where a power is expressly given by= t he
Constitution and the mode of exercise is prescribed, such mode is exclusive. Aldridge
v. Hamlin (Civ. App.) 184 S. W. 602.

42. Penal statutes.-A statutory penalty cannot be recovered unless it is clearly
authorized by statute. Helm v. Wells Fargo & Co. Express (Civ, App.) 177 S. W. 134.

A penal statute must be strictly construed. State v. International & G. N. Ry, Co.
(SUPi.) 179 S. W. 867.

45. Retroactive operation.-It must appear, .by fair implication from the language
of the statute, that it was intended to have a retroactive operation. Blakely v. Com
mercial Union Assur. Co. (Civ. App.) 160 S. W. 443.

While a statute relating to procedure only is presumed to apply to actions which
have accrued or are pending, as well as the future actions, the steps of procedure al
ready taken will be permitted to stand, unless the statute plainly shows a contrary in
tention. Id.

Laws .authortztng taxes are not retrospective, so far as the year in which they are

authorized is concerned. ·Cadena v. State (Civ. App.) 185 8. W. 367.
Even when not forbidden by state Constitution, statutes should not be given a con

struction that will affect existing rights, unless it is plain that Legislature so intended.
Galveston, H. & S. A. Ry. Co. v. Wurzbach (Civ. App.) 189 S. W. 10016.

A statute will be given only a prospective operation unless the legislative intent to
give it retroactive effect be clearly apparent. Slate v. City of Ft. Worth (Civ. App.)
193 S. W. 1143.

47. Construction in favor of constitutionality.-It is the duty of the court to ascer

tain the intention of the Legislature in enacting a statute whose. constitutionality is in
question, and to sustain the law if it can be done by fair construction. Common
wealth Ins. Co. of New York v. Finegold (Civ. App.) 183 S. W. 833.

Art. 5504. [3270] Meaning of certain words.
Words judicially defined.-"Effects." McClung v. Watson (Civ. App.) 165 S. W. 532.
"Person." Allison v. Richardson (Civ. App.) 171 S. W. 1021; State v. Country Club

(Civ. App.) 173 S. W. 570.
"Property."· Ft. Worth Improvement Dist. No.1. v. City of Ft. Worth, 106 Tex.

148, 158 S. W. 164, 48 L. R. A. (N. ·S.) 994; Guarantee Life Ins. Co. of Houston v.

City of Austin (Civ. App.) 165 S. W. 53; City of Texarkana v. Lawson (Civ. App.) 168
S. W. 867; Dibrell v. City of Coleman (C1v. App.) 172 S. W. 550; McAdams v. State, '{6
Cr. R. 63, 172 S. \V. 792; Anderson v. First Nat. Bank (Civ. App.) 191 S. W. 836; West
ern Union Telegraph Go. v. City of Houston (Civ. App.) 192 S. W. 577.

DECISIONS RELATING TO SUBJECT IN GENEHAL

Enactment in general.-The chief distinction between a "resolution" and a law is
that a resolution is used whenever the Legislature wishes to merely express an· opinion
which is to have only a temporary effect, while a law is intended to permanently direct
and control matters applying to persons or things in general. Conley v. Texas Division
of United Daughters of the Confederacy (Civ. App.) 164 S. W. 24.

Wl1ere an act has been passed by the Legislature and approved by the Governor,
and is duly filed, it constitutes a record which is conclusive of the passage of the act
as enrolled, and cannot be impeached by journals of either. house of the Legislature, or

by the original bill. Teem v. State (Cr. App.) 183 S. W. 1144.

Subjects and ttttes of acts.-Const. art. 3, § 35, is mandatory, .but should be liberally
construed. National Live Stock Ins. Co. v. Gomillion (C'iv. App.) 178 S. W. 1050, rehear
ing denied 179 S. W. 671; Commonwealth Ins. Co. of New York v. Firiegold (Civ. App.)
183 S. W. 833; Altgelt v. Gutzeit (Civ. App.) 187 S. W. 220.

Const. art. 3, § 35, held intended to prevent clauses from being inserted in bills 01
which the . title gave no intimation, and to' reasonably apprise the Legislature. of the con

tents of bills. Holmari v. Cowden & Sutherland (Civ. App.) 158 S. W. 571.
Acts 33d Leg. c. 179, providing an elaborate schem.e for compensation for employes;

etc., is valid; the subject of the act being expressed in its title. Middleton v, Texas
Power & Light Co. (Sup.) 185 S. W. 556.

Acts 33d Leg. c. 105, arts. 4874a, 4874b, to prevent fire insurance companies from
avoiding liability from loss under technical and immaterial provisions, when the breach
has not contributed to the loss, is not violative of the constitutional provision that, no

bill shall contain more than one subject, which shall be expressed in its title. McPher
son v. Camden Fire Ins. Co. (Civ. App.) 185 S. W. 1055.

Charter of San Antonio, including section 123, is not violative of Const. art. 3, § 35,
since Const. art. 11, § 5, in 1903, permits "cities having more than 10,000 inhabitants to
have their charters granted or amended by special act." . City of San Antonio v. Johnson
(Civ. App.) 186 S. W. 866.

Where the court has a serious doubt whether the Legislature exceeded its power by
embracing emore than one subject in a bill, such doubt must be resolved in favor of the
validity of the law. Altgelt v. Gutzeit (Civ. App.) 187 S. W. 220.
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Const. art. 3, § 35, is violated by an act whose caption does. not-direct attention to sub-·
ject-matter, or which embraces only a part of the subject-matter. Providence Washing
ton Ins. Co. v. Levy & Rosen (Civ. App.) 181! S. W.· 1035.

A statute is to be construed most Iiberatly to make it wholly constitutional, where
the part objected to as infringing Const. art. 3 § 35, can be considered as appropriately
connected with, or subsidiary to, main object of act as expressed in title. Id.

Vernon's Sayles' Ann. Civ. St. 1914, art. 1076a, is constitutional; the act of. which it
is a part not containing more than one object which is mentioned in caption of act.

State v. City of Polytechnic (Civ. App.) 194 S. W. 1136.

Amendment of acts.-Though the Qcnstrtutton provides that no law shall be revised
or amended by reference to its title, but in amending laws the section amended shall be

re-enacted, the Legislature may by a general law provide that no punishment shall be as

sessed on the jury finding that it is accused's first offense, and thereby make the pro
vision applicable to the statutes punishing offenses. Baker v. State, 70 Cr. R. 618, 158
S. W. 998.

.

Repeal-Implied repeal in general.-Repeals of a statute by implication are not favor
ed. McFarlane v. Westley (Civ. App.) 186 s. W. 261; Robertson v. State, 70 Cr. R. 307,
159 S. W. 713.

When a later act is silent as to an older one, the presumption is that the continued!
operation of the older statute was intended, unless there is such a contradiction that
the purpose to repeal is' manifest. Cole V. State, 17'0 S. W. 1036, 106 Tex. 472, dismiss

ing petition for writ of error (Civ. ·App.) 163 S. W. 353.
Where there is .an irreconcilable conflict between two acts passed at the same ses

sion, the later act will prevafl. Ex parte Nitsche, 75 'Cr. R. 131, 170 S. W. 1101.
An implied repeal exists only where the conflict between the statutes is so clear that

both cannot remain the law. Canode v. Sewell (Civ, App.) 172 S. W. 142.

By act relating to same subject-matter.-Where a new law covers the whole,
subject-matter of an old and prescribes a different penalty the old law is repealed by
implication. Robertson v: State, 70 Cr. R. 3'07, 159 S. W. 713. '

-- Of special by general act.-Where two statutes seem to be. repugnant, a con-

• struction will be sought to harmonize them, if it is possible fairly to reconcile them, es

pecially where the older law is particular and expressed in negative terms, and the later
statute is general. Cole v. State, 170 S. W. 1036, 106 Tex. 472, dismissing petition foil'
writ of error (Civ. App.) 163 S. W. 353..

Suspension of act.-Arts. 6695, 6696, authorizing the Railroad Commission to require
two or more railroad companies whose lines reach the same town to construct union de

pots When practicable, held not invalid as authorizing the Commission to waive or en

force the statute at their pleasure. Gulf, C. & S. F. R. Co. v. State (Civ. App.) 167 fi
W.192. .

Pen. 'Code 1911, art. 496, defining as a disorderly house a place in prohibition terri
tory where nonintoxicating malt liquors, requiring a United States retail malt Ilquor
dealer's license, are sold or kept for sale, construed in connection with Rev. St .. 1911,
arts. 7476, 7477, held not objectionable as delegating to Congress the power to determine
whether or not the business of selling nonintoxicants shall be lawful, and conferring on.

another jurisdiction power to suspend the laws of the state. Johnson v. Elliott (Civ,
App.) 168 S. W. 968.

An ordinance of a city attempting to except bawdyhouses from the operation of a.

general statute is void, since the Legislature cannot delegate its power to except a class
from the operation of a general statute. Coman v. Baker (Civ. App.) 179 S. W. 937.

Under Const. art. 1, § 28, declaring that laws shall not be suspended save by the Leg
islature, and in view of Pen. Code 1911, art. 5'00, the proviso in .Rev, Sit: 1911, arts. 4689;,.
4690, authorizing enjotning the maintenance of bawdyhouses, that the statute should not.
apply where the munictpaltty, acting under its own charter, has confined them in a desig
nated locality, is void. Spence v. Fenchler (Bup.) 18'0 S. W. 597.

The pool hall law, giving the voters of a county precinct, etc., the option of prohibit
ing pool rooms in their territory, held not to violate Const. art. 1, § 28, restricting the
power to suspend laws to the Legislature. Ex parte Mode (Cr. App.) 180 S. W. 708.

Constitution as limitation of power.---A Legislature has plenary powers subject only
to constitutional limitations. Terrell v. Middleton (Civ. App.) 187 S. W. 367.

The authority to legislate on any subject not expressly or by necessary implication
denied by 'Constitution is lodged with the Legislature. McCutcheon & Church v. Smith
(Civ. App.) 194 S. W. 831; Lyle v. State (Cr. App.) 193 S. W. 680. And an act will not
be declared unconstitutional unless the Legislature has clearly exceeded such powers.
Lyle v. State (Cr. App.) 193 S. W. 680.

Laws violating state or federal Constitutillln.-As Acts 33d Leg. c. 35, § 7, creating'
the Clifton independent school district, does not conflict with any provision of the Con
stitution, it is' not invalid, though its passage was procured by fraud, and it is unfair ..

Glasav, Pool, 106 Tex. 266, 166 S. W. 375.
Classification for the purpose of a law is a legislative function, and the classtncatton.

will be sustained, unless without any reasonable basis. Middleton v: Texas Power &
Light Co. (Sup.) 185 s. W. 556.

.

It is not the province of the court to declare a law invalid because it is unwise or
unjust, or because opposed to public poltcy or the spirit of the Constitution, but it must.
violate some express provision of the 'Constitution. Altgelt v. Gutzert (Civ. App.) 187 S.
W.22·0.

Acquiescence for no length of time can iegalize a clear usurpation of power where
the people have plainly expressed their will in the Constitution and appointed judicial
tribunals to enforce it. Terrell v. Middleton (Civ. App.) 187 s. W. 367.

'

The Legislature may provide in regard to the- validity, effect, and consequences of
contracts within constitutional limits and may provide that certain liabilities shall roi-
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low from making or entering into certain kinds of contracts. American Indemnity Co.
v. Burrows Hardware Co. (Civ. App.) 191 S. W. 574.

Under Const. art. 1, § 3, and Gonst. U. S. Amend. 14, legislation mav be enacted.
granting certain rights and privileges to one class of individuals to the exclusion of an

other class, providing such classification is reasonable. Ft. Worth & D. C. Ry, Co. v.
Frazier (Civ. App.) 191 s. W. 808.

The Legislature may not enact retroactive laws which affect citizen's rights of any
character; but it may change, modify, abolish, and establish new remedies for exist
ing rights, where remedy is not entirely taken away or unreasonably incumbered; and,
in enacting statutes of limitation, the Legislature cannot destroy a right which one per
son is entitled to enforce against another which exists in consequence of given facts,
but a right cannot be considered as vested unless it has become a title legal or equitable
to enjoyment of exemption from another's demands. McCutcheon & Church v. Smith
(Civ, App.) 194 S. W. 831.

Effect of partial invalidity.-Partial unconstitutionality of act 1909 (Loc. & Sp. Acts,
31st Leg. c. 84), as amended by Act March 26, 1913 (Loc. & Sp. Acts 33d Leg. c. 93) §,
2, held not to render entire statute void, since remainder was separable and provided
for elections .of members of school boards 'conforming to the general purposes of the act.
San Antonio Independent Sjchool Dist. v. State (Civ. App.) 173 S. W. 525.

Where the penalty provision of a statute is severable and no penalties are inflicted,
the invalidity of the penalty provision does not render invalid the other provisions. In
ternational & G. N. Ry. Co. v. Anderson County (Civ. App.) 174 s. W. 305.

An act will not be held 'void in its entirety because one section is unconstitutional,
unless the void section is so necessary that it cannot be presumed the act would have
been passed without incorporating it therein. Strickland v. Lakeside Irr. Co. ('Giv.
App.) 175 S. W. 740.

The courts cannot hold one provision of a law valid and another' invalid, where it
is uncertain whether either would have been passed without the other. Coman v. Ba
ker (Civ. App.) 179 S. W. 937.

The court is not warranted in declaring a whole statute void if its valid provisions
are perfectly distinctive and separable from those that are invalid. Consumer-s' Lignite
Co. v. Grant (Civ. App.) 181 s, W. 202.

Deter-mination of constitutional questions.-To justify the courts in holding that a

statute is an unwarranted invasion of the fundamental rights of the citizen and there
fore beyond the state's police power, the objection must appear from the face of the
act itself, or from facts of which the court must take judicial notice. .Johnson v. Elliott
(Civ. App.) 168 S. W. 968.

Persons entitled to raise constitutional questions.-Only one whose rights are Invoked
by a statute impairing an obligation of his contract can invoke the invalidity of the stat
ute. Young v. City of Colorado (Civ. App.) 174 s. W. 986.

Delegation of legislative or Judicial powers.-In a suit to foreclose vendor's lien notes
on land, where there were .several who claimed the surplus, if any, after foreclosure sale,
it was improper for the court to direct a sheriff to pay the surplus proceeds to' such
person as he might conclude was the equitable owner of the land; that question being
a judicial one, and the court having no right to delegate its authority. Brown v. Bay
City Bank & Trust Co. (Civ. App.) 161 S. W. 23.

The Legislature could confer authority On the city council to pass an ordinance regu
lating the removal of garbage and night soil; it being the policy of the American sys
tem of government to subdivide the country and allow such subdivisions to regulate their
internal affairs. Ex parte London, 73' Cr. R. 208, 163 S. W. 968.

While the power of the Legislature, under Const. art. 10, § 2, to correct abuses by
railroads, may be delegated to the Railroad Commission, the declaraticn of what is an

abuse must be by an act of the Legislature. State v. St. Louis Southwestern Ry, Co. of
Texas (Civ. App.) 165 S. W. 491.

Arts. 6695, 6696, held a valid law and not a delegation of legislative power, being in
effect a declaration that railroads shall, under certain conditions, construct union depots,
leaving to the Railroad Commission merely the determination, in. the first instance,
whether those conditions exist. Gulf, C. & S. F. R. Go. v. State (Civ. App.) 167 S.
W.192.

Acts 33d Leg. c. 169, post, art. 7314b, authorizing the Governor and sanitary commis
sion to fix quarantine lines to prevent the spread of Texas fever, etc., is not a delegatton
of legislative authority which renders it invalid. S,mith v. State, 168 S. W. 522, 74 Cr.
R. 232.

The Legislature may properly leave to the discretion of the Railroad Commission
the manner in which railroad companies shall perform their duties to furnish adequate
transportation facilities. Crosbyton-Southplains R. Co. v. Railroad Commission of Tex
as (Civ. App.) 169 S. W. 1038.

As the duty to discover .and place on the assessment roll omitted personal property
is not placed upon any officer, such duties are not governmental functions; and may be
performed by individuals. Von Rosenberg v. Lovett (Civ. App.) 173 S. W. 508.

Vernon's Sayles' Ann. Civ. St. 1914, arts. 6319a-6319n held unconstitutional as a dele
gation by the Legislature of its own proper power. Ex parte Mitchell (Bup.) 177 S.
·W.953.

Employers' Liability Act held to delegate legislative functions to the employer in
violation of the federal Constitution and of the provision of the Texas Constitution, vest
ing in the Legislature the exclusive power to make laws. Middleton v. Texas Power &
Light Co. (Civ. App.) 178 S. W. 956.

The pool hall law, giving the voters of a county or precinct, etc., the option of an

election to prohibit the operation of pool halls held not unconstitutional as a delegation
of legislative power. Ex parte Mode ('Cr. App.) 18(} s. W. 708.
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Distribution of governmental powers In general.-One branch of the government can

not interfere with another, and all attempts to do so are void. Ex parte Rice (Cr. App.)
162 S. W. 891.

When discretion is confined to anyone branch of the government, a decision upon
that particular point cannot be questioned or revised. Terrell v. Middleton (Civ. App.)
187 s. W. 367.

Judicial powers and functions-Political questions.-Where the 'mode of making nomi
nations is prescribed by statute, the question whether a given nomination is proper is a

judicial, and not a political, one. Gilmore v. Waples (Sup.) 188 S. W. 1037. But if nomi
nation after primaries to fill vacancy caused by incumbent's death were expressly for
bidden to be made by the party executive committee, that the action of the committee,
or of the court, might have a political effect would not make the legal question involved
political instead of judicial. Waples v. Gilmore (Civ. App.) 189 S. W. 122.

.

Encroachment on Legislature.-With the policy or wisdom of an enactment the
judicial department has no concern; that belonging exclusively to the legislative depart
ment. Ex parte Francis, 72 Cr. R. 304, 165 S. W. 147; Gay v. State (Cr. App.) 184 S. W.
200; International & G. N. Ry, Co. v. Bland (Civ. App.) 181 S: W. 5'04;. Smith v. State
(Cr. App.) 164 S. W. 838; Ex parte Mode (Cr. App.) 180 S. W. 708.

If a statute enacted by the Legislature is a completed law, enacted pursuant: to
Const. art. 3, § 1, it can be reviewed by the courts only to determine whether it violates
the Constitution. Roper & Gilley v. Lumpkins (Civ. App.) 163 S. W. no.

The Legislature is not the ultimate arbiter of the constitutionality of its acts, but
such authority is lodged in the judicial branch of the government. Woods v. Ball (Civ.
App.) 166 S. W. 4.

Under arts. 6616, 6617, judgment requiring railroad company to grant facilities to ex

press company on terms substantially similar to those accorded another express com

pany held not an invasion of the province of the Legislature or railroad commission.
Trinity & B. V. Ry, Co. v. Empire Express Co. (Civ. App.) 173 S. W. 217.

.

The power to regulate and reasonably govern the operation of railroads in the pub
lic interest and convenience is legislative, and the courts will not interfere. Internation
al & G. N. Ry. Co. v. Anderson County (Civ. App.) 174 S. W. 305.

It is settled beyond recall that the courts, state and federal, have the power to pass
upon the constitutionality of statutes and the authority to ultimately destroy or enforce
laws passed by the legislative branch of the government. Terrell v. Middleton (Civ.
App.) 187 S. W. 367.

The reasonableness of statutes enacted under the police power is primarily a ques
tion for the Legislature, and will be reviewed by the courts only in clear cases of abuse.
Waldschmit v. 'City of New Braunfels (Civ. App.) 193 S. W. 1077.

Encroachment on executive.-The courts have no power to enjoin the county
court or judge from publishing election returns and declaring the result thereof pursu
ant to statute, irrespective of the validity of the statute. Watson v. Cochran (Civ. App.)
171 S. W. 1067.
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TITLE 82

LEGISLATURE
DECISIONS RELATING TO .SUBJECT IN GENERAL

Special se.sslon-Submission of subjects by Governor.-The Governor's authorization
to the Legislature to create an additional criminal district court for Dallas county au

thorized it to define the court's jurisdiction. Howard v. State (Cr. App.) 178 S. W. 606.

TITLE 83

LEVEES, IMPROVEMENT DISTRICTS AND , SEAWALLS

CHAPTER TWO

IMPROVEMENT DISTRICTS

Art.
5530. Commissioners' courts to establish im

provement districts; powers of dis
tricts.

5531. [Repealed.]
5532. Petition to establishment of district;

.

notice; fees of clerk; filing in va

cation with county judge.
5532a. Deposit for expenses.
5532b.· Notice to and attendance of state

reclamation engineer.
5533. Objection to creation of district; ju

risdiction of commissioners' court.
5534. Order establishing district; dismissal

of petition.
5534a. Construction of improvement with

out issuance of bonds; supervision
of work by state reclamation engi
neer; records and reports.

5534b. Procedure in case of issuance of
bonds; expenses, how paid.

5535-5540. [Repealed.]
5541. Order for election; form of ballot.
5541a. Deposit for expenses of election for

issuance of bonds; reimbursement
from bond issue; unexpended bal

. ance; additional deposit.
5542. Notice of election; contents.
5542a. Election, how conducted; who enti

tled to vote; polltng places; elec
tion of officers; ballot.

5543. Oath of voters.
5544. Returns of election; canvass and dec

laration of result; form of order.
5545. Supervisors appointed; compensa-

tion; report; tenure; successors.

Oath of supervisors.
Bond of supervisors.
Organization of board of supervisors.
Employment of district engineer; sal-

ary; duties; co-operation with
state reclamation engineer; maps
and profiles.

5550. Profiles and estimates; report; dis
trict engineer to supervise construc
tion.

5546.
5547.
5548.
5549.

Art.
5550a. Approval of report by state reclama

tion engineer.
5550b. Objections to approval; proceedings

in district court; appeal; judg
ment .

5551. Borids to be issued; amount; addi
tional bonds; election; result.

5552. Form, . denomination, 'and terms of
bonds.

5553. Bonds to be submitted to attorney
general.

5554. To be registered by comptroller, not
to be impeached.

5555. Record of bonds; sinking fund; fees
for recording.

5556. Sale of bonds; disposition 'of pro
ceeds.

5557. County judge . to give bond before
selling bonds.

5558. Expenses, how paid; fund.
5559. [Repealed.]
5560. Tax to be levied; sinking fund to be

invested; redemption of bonds.
5561. County assessor to assess property,

compensatton; failure to assess
cause for removal.

5562. Duties of tax collector; compensa
tion; additional bond.

5563. Delinquent' taxes to be collected as
other taxes.

.

5564. County treasurer to keep account;
disbursements.

5565. Penalties; tax a lien; general law as

to assessment and collection of tax
es to apply.

5566. Treasurer to give additional bond;
compensation.

5567. Power of eminent domain; condem
nation proceedings; damages, how
paid.

5568. Supervisors may acquire right of way
or other improvement.

5568a. Supervisors and other officers not li
able for trespass.

5569. Duty of supervisors to make repairs.
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Art.
5569a. Tax for upkeep of' levees previously

constructed.
5570. Contracts let to lowest bidder; sepa

rate sections or parts of work.
5571. Bids, how submitted.
5572. Contracts to be in writing and ap

proved; filing.
� 5573. Contractor's bond.

5574. District engineer to furnish profiles
and supervise work; report to su

pervisors.
5575. Construction over railroad right or

way.
5576. Payment of warrants.
5577. Partial payments.
5578. Annual report of supervisors.
5579. May employ attorneys.

Art.
5580. Districts may acquire property, sue

and be sued.
5581. Prevention of obstruction of stream

space; may lease land acquired.
5582. May let use of levees, cost of main

tenance of levee.
5583. Supervisors may sell material and

equipment.
5584. May sell land acquired in fee.
5584a. Improvements not to be constructed

without approval of state reclama
tion engineer : injunction.

5584b. Laws not repealed.
5584c. Validation of bonds issued under for

mer act.
5584d. Repeal,

Article 5530. Commissioners' court to establish improvement dis
tricts; powers of districts.-The commissioners courts of the several
counties of this State may hereafter create, establish and define one or

more levee improvement districts in their respectivecounties in the man

ner hereinafter provided, and may, or may not, include within the bound
aries and limits of such districts, villages, towns and municipal corpora
tions, or any portion thereof, but no land at the same .time shall be in
cluded within the boundaries of more than one levee improvement dis
trict created under the provisions of this Act, Such districts, when so

created, established and defined, may build and construct, or cause to be
built and constructed and maintained, levees or other improvements on

all rivers, creeks and streams within such district, or which may border
on the same; to prevent overflows thereof, and may, or may not, issue
bonds in payment therefor, and the maintenance thereof, and may levy
and collect taxes for the payment of said bonds and interest thereon;
and may levy and collect taxes for the maintenance and upkeep of the
levees and other improvements in said district, as hereinafter provided;
and may acquire by grant, condemnation or otherwise such levees or

other improvements as may already have been constructed in such dis
trict. [Acts 1909, p. 140, § 1;' Act April 1, 1915, ch. 146, § 1.]

The act took effect 90 days after March 20, 1915, date of adjournment.
Cited, Ft. Worth Improvement Dist. No.1 v. City of Ft. Worth, 106 Te:x;. 148, 158

S. W. 164, 48 L. R. A. (N. S.) 994.

Partial invalidity.-Rev. St. 1911, tit. 83, c. 2, arts. 5530-5584, providing for improve
ment districts and construction of levees, is not wholly void because article 5569, pro
viding that no county or district or taxpayers shall be held for damages, violates Const.
art. 1, § 17, as to taking or damaging property without consent and compensation.
Strickland v. Lakeside Irr. Co. (Civ. App.) 175 S,. W. 740.

Art. 5531.
Repealed and substance carried into sec. 1 of Act April 1, 1915, ante, art. 553().

Art. 5532. Petition for establishment of district; notice; fees of
clerk; filing in vacation with county judge.-Upon the presentation to
the commissioners court of any county in the State of a petition signed
by the owners of a majority of the acreage in a proposed levee improve
ment district, acknowledged by the petitioners before some officer au

thorized to take acknowledgments, praying for the establishment of a

levee improvement district, setting forth the necessity, feasibility and
proposed boundaries thereof, designating a name therefor, which name

shall include the name of the county in which it is situated, and accorn

panied by a deposit as hereinafter provided, the said commissioners
court shall, if in session when said petition is presented, at said session
of the court set said petition down for a hearing at some regular or spe
cial session of the court, not less than fifteen nor more than thirty days
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from the date of the presentation of said' petition, and shall order the
clerk of said court to give notice of the filing of the said petition, and of
the date and place of hearing, by posting written or printed notices there
of in five-public places in said county, one of which shall be at the court
house door of the said county, and four of which shall be within the lim
its of the proposed levee improvement district. Such notices shall be
posted for ten days prior to the time set for such hearing. Said clerk
may deputize some other person to perform such service, and the affida
vit of such clerk or his deputy that such notices have been so posted shall
be held conclusive thereof. Said clerk shall receive as compensation for
such service one ($1) dollar for each of such notices and five (5) cents

per mile for each mile necessary to' be traveled in posting same. Should
said commissioners court not be in session at the time of the filing of said
petition, it may be filed with the county judge of the county, who shall
thereupon make and enter an order upon the minutes of said commis
sioners court, setting said petition for hearing at some regular or special
term of said commissioners court, not less than fifteen nor more than
thirty days from the filing of said petition, and shall order the clerk of
the said commissioners court to give said notice as is herein provided
for in this section, which notice shall be posted for the time and as is
provided for in this section. [Acts 1909, p. 140, § 2; Act April 1, 1915,
ch. 146, § 2.]

Art. 5532a. Deposit for expenses.-When the petition praying for
the establishment of a levee improvement district is filed as herein pro
vided, it shall be accompanied by fifty ($50) dollars in cash, which shall
be deposited with the clerk of the county commissioners court, and by
him held until after the result of the hearing on said petition herein pro
vided for has been declared and entered of record by the said commis
sioners court; and the said clerk shall payout of the said sum of fifty
dollars, upon vouchers signed by the county judge, all costs and ex

penses pertaining to the said hearing, and shall return the balance, if any,
to the signers of said petition or their agent or attorney. [Act April 1,
1915, ch, 146, § 3.]

-;

.

Art. 5532b� Notice to and attendance of State Reclamation Engi- .

neer.-When said petition is so set down for hearing, the clerk of said
commissioners court shall immediately give written notice to the State
Reclamation Engineer, setting forth the time, place and purpose of said
hearing. The State Reclamation Engineer or his deputy shall thereupon
examine the said proposed district and, prior to said hearing shall file
withthe clerk of said court a report showing the general character, ap
proximate location and estimated cost of the improvement required, with
an estimate of the cost of organiz_ing the proposed district; and the said
State Reclamation Engineer or his deputy shall be present at said hear

ing and shall furnish such supplemental information as may be required
by said court. [Id., § 4.]

Art. 5533. Objection to creation of district; jurisdiction of com

missioners' court.-At the time set down for the hearing of said petition
any person who would be affected by the creation of said district may
appear before the said court and contest or contend for the creation of
said district, and may offer testimony to show that the said district is or is
not necessary and would or would not be a public utility, and that the
creation of said district would or would not be feasible or practicable.
Said commissioners court shall have exclusive or final jurisdiction to hear
and determine all contests and objections to the creation of such districts
and all matters pertaining to the same, and said court shall have exc1u-
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sive jurisdiction over all subsequent proceedings of said district when
organized, except as herein provided, and may adjourn hearings on any
matter connected therewith from day to day; and all judgments, orders
or decrees rendered by said court in relation thereto shall be final, ex

cept as hereinafter provided. [Acts 1909, p. 140, § 3; Act April 1, 1915,
ch. 146, § 5.]

Art. 5534. Order establishing district; dismissal of petition.-If up
on the hearing of said petition it shall appear to the court that the pro
posed improvements are feasible and practicable, and are needed, and
would be coriducive to public health, or would be a public benefit or a

public utility, then the court shall so find and shall render judgment re

citing such findings and create and establish such district, and by its or

der entered of record duly define its boundaries and declare and decree
the said district a body corporate} with full authority to effect the recla
mation, protection and improvement of the lands and other property au

thorized by this Act. But if the court should not so find, then the court
shall dismiss the petition at the cost of the petitioners and enter such
finding of record. [Acts 1909-, p. 140, § 4; Act April 1, 1915, ch. 146, § 6.]

Art. 5534a. Construction of improvement without issuance of
bonds; supervision of work by State Reclamation Engineer; records
and reports.-If, after being declared a body corporate, as hereinbefore
provided, any levee improvement district shall desire to accomplish the
reclamation authorized by this Act, without the issuance of district
bonds, it is hereby empowered to do so, and may employ all the neces

sary assistance, make all the necessary purchases, and do all things need
ful to effect such reclamation, and may provide the funds therefor in
such manner as such district may deem best; and all expenses of what
soever nature inc.urred in connection with such work shall be a liability
against such district. Such district shall have all the rights, powers,
privileges and obligations provided in this Act, and shall be subject to
all the supervision, approval and control of the State Reclamation Engi
neer herein provided, and may procure from the State Reclamation En
gineer all the information" assistance and advice herein made available to
district engineers. Provided, that a suitable record of the names, resi
dences, postoffice addresses and duties of the chief engineer and princi
pal officers authorized to govern and represent the affairs of such district
shall immediately be filed for public' reference with the clerk of the com

missioners court and with the State Reclamation Engineer; and all sub-
sequent changes therein shall immediately be filed in like manner; pro
vided, further, that in all things pertaining to engineering, surveying and
other such work, such district shall be governed by the provisions of this
Act which relate to districts that issue bonds, and shall make surveys,
maps, profiles, estimates and reports, and file identical copies thereof
with the clerk of the commissioners court, and with the State Reclama
tion Engineer for his approval or disapproval, as required of such dis
tricts. [Act April 1, 1915, ch. 146, § 7.]

,

Art. 5534b. Procedure in case of issuance of bonds; expenses, how
paid.-But when a levee improvement district, organized as hereinbefore
provided, shall propose to issue bonds for the construction of the im
provements herein authorized, the commissioners court shall proceed as

hereinafter set out. And if such bonds be issued, all the proper expens
es incurred by such district from and after the order and decree of the
commissioners court creating the district a body corporate shall be paid
out of the proceeds of. said bonds. But if the election hereinafter pro-
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vided shall be against the issuance of bonds, then all the proper expens
es incurred by such district fromits creation shall be paid out of the de-.
posit of five hundred ($500) dollars hereinafter provided. [Id., § 8.]

Arts. 5535-5540.
Repealed by Act April 1, 1915, c. 146, set forth as art. 5530 et seq.

Art. 5541. Order for election; form of ballot.-The commissioners
court, upon presentation of a petition signed by the owners of a majority
of the acreage in the said district praying therefor, shall order an elec
tion to be held within such levee improvement district at the earliest
possible time, which shall not be less than fifteen days nor more than
thirty days, at which election there shall be submitted the following
proposition and none other: "For the issuance of bonds and levy of
taxes in payment thereof." "Against the issuance of bonds and levy of
taxes in payment thereof." [Acts 1909, p. 140, § 11; ACt April 1, 1915,
ch. 146, § 9.j

Art. 5541a. Deposit for expenses of election for issuance of bonds;
reimbursement from bond issue; unexpended balance; additional de
posit.-When the petition praying for an election for the issuance of
bonds is filed with the commissioners court, as provided herein, it shall
be accompanied by five hundred ($500) dollars in cash, which shall be
deposited with the county treasurer, who shall open an account with said
district; and out of such sum, upon vouchers approved by the county
judge, shall be paid all the proper and necessary expenses of said dis
trict as they are incurred, including the expenses of such election.
Should the result of such election be in favor of the issuance of bonds
and levy of taxes, the said five hundred ($500) dollars shall be returned
by the said county treasurer to the said petitioners or their agent or at

torney, out of the proceeds of said bonds, as elsewhere provided in this
Act; but should the result of such election be against the issuance of
bonds and levy of taxes, then the said treasurer shall return any unex

pended balance of the said sum to the said petitioners or their agent or

attorney. And if such sum of five hundred ($500) dollars shall be found
insufficient to meet all the proper and necessary expenses of such district
up to the time of the sale of the district bonds hereinafter provided for,
the said petitioners shall . make such further deposits with the county
treasurer as from time to time may .be required to meet such expenses,
and such additional deposits shall be handled in the same manner as the
first. [Act April 1, 1915, c·h. 146, § 10.]

.

Art. 5542. Notice of election; contents.-Notice of said election,
stating the. time and place or places. of holding the same, shall be given
by the clerk of the county commissioners court by posting written or

printed notices thereof in five public places in such district, and one at
the court house' door of the county in which such district is situated.
Such notices shall contain the propositions to be voted upon as set forth
in Section 9 of this Act [Art. 5541], and shall also state the estimated
cost of such improvements as reported by the State Reclamation Engi
neer, and also the amount of bonds proposed to be issued, together with
the rate of interest the same shall bear, and that taxes are to be levied
and collected to pay said bonds and the interest thereon. [Acts 1909, p.
140, §§ 12, 13; Act April 1, 1915, ch. 146, § 11.]

Art. 5542a.
I

Election, how conducted; who entitled to vote; poll
ing places; election officers; ballot.-The manner of conducting said
election shall be governed by the election law of the State of Texas, ex-
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cept as herein otherwise provided. None but resident property tax pay
ers who are qualified voters of the said proposed district shall be enti
tled to vote at any election on any question submitted to the voters
thereof by the county commissioners court at such election. The com

missioners court shall name the polling place or places for such election
within the proposed district, and shall also select and appoint judges and
other necessary officers of the election, and shall provide one and' one

half times as many ballots for said election as there are qualified resident
tax paying voters within such district as shown by the tax rolls of the

.county. Such ballots shall have printed thereon these words and none

others: "For the issuance of bonds and levy of taxes in payment there
for." "Against the issuance of bonds and levy of taxes in payment
therefor." [Act April 1, 1915, ch: 146, § 12.]

Art. 5543. Oath of voters.-Every person who offers to vote in any
election held under the provisions of this Act shall first take the follow
ing oath before the presiding judge of the polling place where he offers
to vote, and the presiding judge is hereby authorized to administer
same: "1 do solemnly swear (or affirm) that 1 am a qualified voter of
.............. County, and that 1 am a resident property tax payer of
the levee improvement district, and that 1, have not
voted before at this election." [Acts 1909, p. 140, § 14; Act April 1,
1915, ch. 146, § 13.]

Art. 5544. Returns of election; canvass and declaration of result;
form of order.-Immediately after the election the presiding judge at
each polling place shall make returns of the result in the same manner

as is provided for in elections for State and county officers, and return,
the ballot boxes to the clerk of the county commissioners court; who
shall keep the same in a safe place and deliver them, together with the
returns from the several polling places, to the commissioners court at
its next regular or special session; and the county commissioners court
shall at such session canvass the vote, and if it be found that two-thirds
of all of the resident property tax payers voting thereon shall have voted
.in favor of the issuance of bonds and levy of taxes, then the court shall
declare the result of the election to be in favor of the said bonds and tax

es, and shall enter the same in the minutes of the said court as follows:
"The County Commissioners Court of County, Tex-

as, term, A. D
"

in the matter of the petition of
. . . . . . . . . . . . . . . . . .. and others, praying for the issuance of bonds and
levy of taxes in payment thereof, by the levee improvement district ful-
ly described and designated in said petition by the name of .

Levee Improvement District. . . . . . . . . . .. Be .it known that an election
held for said purposes in said district on the day of .

A. D two-thirds of all of the resident property tax payers
voting at said election voted in favor of the issuance of bonds and the
levy of taxes." [Acts 1909, p. 140, § 15; Act April 1, 1915, ch. 1,46, § 14.]

Art. 5545. Supervisors appointed; compensation; report; tenure;
successors.-If the result of such election shall be in favor of the issu
ance of bonds and levy of taxes, the commissioners court shall appoint
three district supervisors by a majority vote of said court, whose duties
shall be as hereinafter provided, who shall each receive for his services
a sum of not more than three ($3) dollars per day for the time actually
�ngaged in the work of said district ; provided, that the compensation,
If �l.11y, shall have been definitely fixed in the order of the court making
said appointment, and, before any amount shall be paid to said super-
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visors, or any of them, they shall make a detailed report to the commis
sioners court of the time actually engaged in the work for said district,

,
and of the work done, and such report shall be audited and approved by
the commissioners court. Said supervisors shall hold office for a term of
two years, ancl.until their successors shall be qualified, unless removed

by a majority vote of the commissioners court for malfeasance, or for
nonfeasance in office. Upon the expiration of the term of office of the
said supervisors, or in case of the resignation, death or refusal to act of

any such district supervisors, the commissioners court shall appoint their
successors by a majority vote of said court. [Acts 1909, p. 140,- § 16;
Act April 1, 1915, ch. 146, § 15.]

Art. 5546. Oath of supervisors.-Before entering upon their duties,
all district supervisors shall take and subscribe before the county judge
an oath to faithfully discharge the duties of their office without favor or

partiality, and to render a true account of their work to the court by
which they are appointed, whenever required to do so, which oath shall
be filed by the clerk of said commissioners court and preserved as a part
of the records of said district. [Acts 1909, p. 140, § 17; Act April 1,
1915, ch. 146, § 16.]

Art; 5547. Bond of supervisors.-Before entering upon their duties,
each of the said district supervisors shall make and enter into a good and
sufficient bond in the sum of one thousand ($1,000) dollars, payable to
the county judge for the use and benefit of the said levee improvement
district, conditioned upon the faithful performance of his duty. [Acts
1909, p. 140, § 18; Act April 1, 1915, ch. 146, § 17.]

Art. 5548. Organization of board of supervisors.-The district su

pervisors shall organize by electing one of their number chairman and
one secretary, and two of whom shall constitute a quorum, and the con

currence of two shall be sufficient in all matters pertaining to the busi
ness of said district. [Acts 1909, p. 140, § 19; Act April 1, 1915, ch.
146, § 18.]

Art. 5549. Employment of district engineer; salary; duties; co

operation with State Reclamation Engineer; maps and profiles.-After
the said district supervisors shall have completed their organization as

prescribed in the foregoing section of this Act, they shall employ a com

petent civil engineer, to be known as the district engineer, upon a salary
not to exceed the sum of ten dollars ($10) per day for the time actually
engaged in the work, whose term of office shall be at the will of the said
supervisors; which district engineer shall confer with the State Recla
mation Engineer upon all matters relating to the design and location of
all improvement works pertaining to the district, and shall procure from
the State Reclamation Engineer such information, assistance and advice
pertaining thereto as may be or may become available. And the State
Reclamation Engineer is hereby authorized and directed to furnish the
same for the official use of the said district without pro rata cost or oth
er charge.

When such information, assistance and advice are not available and
cannot be made available, then the said district engineer shall proceed
to make a map of such district, showing the boundary lines thereof, with
the original surveys therein, and also make maps and profiles of the sev

erallevees or such other improvements located in, near by, or adjacent,.
or opposite such district, but a copy of the land map of the county as it
applies to such district showing the name and number of surveys and
showing the area or number of acres contained in such district, shall be a
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sufficient compliance with such order insofar as making a map of the
district is .required, and any recognized map of any city or town which

may be embraced within the boundaries of the district shall be sufficient
as to such site of the city or town; unless the said land map of the

county, as it applies to such district, or the said recognized map of any
city or town, is inaccurate or inadequate in any essential particular; and
in that event the said district engineer shall make supplemental surveys.
upon the ground and do all other work necessary to make all said maps
accurate and adequate for all the purposes in hand; provided, however,
that where boundary lines of such improvements or any of them cornered
at original surveys, the map shall show how many acres of such original
surveys are included within such district; and when necessary, the said
district engineer shall also show upon the said map or profiles of the
said district, or shall otherwise indicate in a suitable manner, any or all
of the following information, to wit: The correct relative positions of

I the proposed levees or other improvements, with all other existing or

proposed improvements near by, adjacent or opposite, or which in any
manner may become materially affected by any or all of the proposed
levees or other improvements when any or all of them shall be built;
the distance from the said proposed levees or other improvements to the
adjacent banks of the principal streams or rivers or other places of wa

ter which the proposed improvements are intended to control, regulate or

otherwise affect; complete cross sectional . determination at any or all
localities where the position of the said proposed levees or other im

provements most nearly approaches any adjacent or opposite levee or

existing or proposed improvements, or hills or high ground, or wherever
it is proposed to provide a restricted or other passageway, place or res

ervoir for water, or in stream channels, or elsewhere where cross sec

tions are necessary; the accurate location and elevation of available,
reliable or n�cessary high water marks of the greater or the lesser floods,
or other high water marks, or any other marks or measurements neces

sary to determine the slopes or fall, if any, of the surface water, or to
ascertain the velocity, if any, or volume or magnitude thereof, and the
accurate elevation of the general ground surface underneath the said
marks or measurements, and elsewhere if needed; the actual or antici
pated discharge in second-feet through natural, actual or proposed pas
sageways or places of the streams to be improved or regulated, or the
suitable measurement of other existing or anticipated bodies of water;
the necessary hydraulic or topographic grades, or other such necessary
factors. And the said district engineer shall further do all things nec

essary for the proper working out of a suitable system of improvements
for the said district, and' he shall establish or re-establish upon the
ground all land marks, bench marks, reference marks or other marks of
a: permanent or temporary character which may be necessary for the
most convenient, permanent and accurate marking out of all of said im
provements upon the ground, or the joining of same to any other existing
or proposed improvements that may become affected thereby. [Acts
1909, p. 140, § 20.; ,Act April 1, 1915, c? 146, § 19.]

Art. 5550. Profiles and estimates: report; district engineer to su

pervise construction.--The_ map or profile of such levees and other im
provements required by the provisions of this Act to be made shall show
the relations that each levee or other improvement bears to each tract
of land through which it passes, and the shape in which it divides each
tract, and where the levees or other improvements cut off any tract of
land less than twenty acres, then the map shall show the number of
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acres so divided therefrom, and the number of acres in the whole tracts,
and their relation to such levees or othet iniprovements; and such pro
file map shall also show the number of cubic yards of earth necessary to
be excavated to make each levee or other improvement located in such
district, and give the estimated cost of each; and when said maps, pro
files and estimates, and all- necessary surveying and other necessary
work of this nature shall have been completed by said district en

gineer, or shall have been procured as herein otherwise provided,
the said district engineer shall thereupon design a complete system
of levees or other improvements for said district. He shall then pre
pare and sign in his official capacity, a suitable report, with maps, pro
files, estimates and other necessary information relative to the system of
levees and other improvements which he proposes, and shall file one.

complete copy thereof with the clerk of the commissioners court of the

county in which the said district is located, and an identical copy with
the State Reclamation Engineer for his approval or disapproval as here
inafter provided. It is hereby further made the duty of such district en:

gineer to supervise the construction of any levee or other improvements
made in said district. [Acts 1909, p. 140, § 21; Act April 1, 1915, ch.
146, § 20.]

Art. 5550a. Approval of report by State Reclamation Engineer.
Upon the receipt, in complete finished form, of the said district engineer's
report, with maps, profiles, estimates and other necessary information,
signed by the said district engineer, the State Reclamation Engineer
shall examine the same, and within thirty days from the receipt thereof
he shall approve or disapprove all or any part of the said plans for the
proposed levees or other improvements, and shall then, in writing, im
mediately notify the clerk of the commissioners court of his approval or

disapproval of the said plans; which written notice of his approval or

disapproval shall be filed and recorded by the said clerk; provided, that
in case corrections, surveys or other work shall be required by the State
Reclamation Engineer for the proper consideration of the plans submit
ted, sixty days' additional time for the same may be allowed before he
shall approve or disapprove the said plans. When the State Reclama
tion Engineer shall have approved the said plans he shall sign the same

in his official capacity, and file them in his office. But if the State Rec
lamation Engineer shall disapprove any or all of the said plans for lev
ees or other improvements, he shall return said plans to said clerk with
written notice of such. disapproval, which notice shall contain a brief
statement of the reasons for his disapproval. [Act April 1, 1915, ch. 146,
§ 21.]

Art. 5550b. Objections to approval t proceedings in district 'court;
appeal; judgment.-If the levee improvement district, or any persori or

corporation whose interests are affected thereby, be dissatisfied with the
action of the State Reclamation Engineer in approving or fina:lly dis
approving the plans referred to in the preceding section, such district
or such person or corporation may file a petition in the District Court of
Travis County against the' State Reclamation Engineer as defendant,
but such petition must be filed within thirty days from the filing by the
county clerk of the written notice of the State Reclamation Engineer ap
proving or disapproving such plans, as provided in the preceding sec

tion. The petition shall set forth with particularity the cause or causes

of the objection to such action of the State Reclamation Engineer, and
show wherein the interests of the petitioner are affected by his action.
If the petition complains of the action of said officer in approving the
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plans, the levee improvement district shall be made a party defendant,
and in any suit authorized by this section any party directly at interest
may intervene. All. such causes shall .be tried and determined as other
civil causes in said court. Any party to said action may appeal to the

appellate court having jurisdiction of said cause; and said appeal shall
be at once returnable to said appellate court at either of its terms. The
plaintiff shall show that the action of the State Reclamation Engineer,
in approving or disapproving said plans, is unjust or unreasonable. If,
as the final result of such suit, it is adjudged that the plans, if disap
proved by the State Reclamation Engineer, should have been approved,
the judgment of the court shall have the same effect and serve the same

purposes as the written notice of the State Reclamation Engineer ap
proving such plans, if, as the final result of such suit, it is adjudged that
such plans, if approved by the State Reclamation Engineer, should have
been disapproved, the judgment of the court shall have the same effect
and serve the same purposes as the written notice of the State Reclama
tion Engineer disapproving such plans; provided, the court may order
the approval of such plans with such alterations or modifications as, it

may prescribe. [Id., § 22.]
Art. 5551. Bonds to be issued; amount; additional bonds; elec

tion; result.-After the establishment of any such levee improvement
district, and after the making and filing of such maps, profiles and
estimates as are herein provided for, and after the said election author

izing the issuance of bonds and levy of taxes, the commissioners court

shall make an order directing the issuance of levee improvement bonds
for such district sufficient to pay for the proposed improvements and
the maintenance thereof for a period of not exceeding two years, which

. bonds shall state upon their face the purpose for which they were is
sued; that is, "for the purpose of the construction and maintenance of
levees and other improvements in said district"; provided, however, that
said bonds shall not exceed in amount one-fourth of the assessed value
of the real property of such district, as shown by the last annual assess

ment thereof made for State and county taxation, and shall not exceed
the estimate made by the State' Reclamation Engineer before the elec
tion, and voted on at the electiori in this Act provided for; provided,
however, that if after an election has been held authorizing the levy of a

tax and the issuance of bonds it should become necessary for said district
to make further improvements or alterations in the improvements al
ready constructed, or to repair or maintain the improvements so created,
and there shall be no sufficient funds in the 'construction and mainte
nance funds with which such improvements, alterations, repairs and
maintenance may. be made, then the district supervisors may apply to
the commissioners court for an election to be ordered by said court
to issue additional bonds, stating the necessity therefor and the amount
of bonds necessary, and the character of such improvements, repairs and
maintenance, and the estimated cost thereof as made by the district en

gineer, which shall accompany said application; and upon the filing of
such application the commissioners court shall set same down for hear
ing at its next regular or special session, and cause the clerk of said
court to give notice of such hearing, which notice shall state the char -r

acter of such improvements, etc., together with the estimated cost there
of, the amount of such bonds and the rate of interest thereon. Said writ
ten or printed notices shall be posted in the same manner and places,
and for the same length of time, as required by this Act for the original
petition for the issuance of' bonds. If, upon said hearing, the court
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should find that the necessitv for the issuance of such additional bonds
exists, and that the taxable values of the real property of the said district,
as shown by the last annual assessment rolls for State and county taxes,
will admit of an additional bond issue, then the court shall order an elec
tion within said district for the purpose of voting on said proposed bond
issue and the levy of taxes to pay said bonds and the interest thereon.
The manner of holding such election and making returns, and the no

tices for said election, manner and time of giving notice thereof, and the
qualifications of the persons entitled to vote therein, shall be the same

as, and in all things governed by, the provisions of this Act for the elec
tion held for the issuance of bonds and levy of tax in the first instance,
and the commissioners court shall meet and canvass the returns of such
election as in the said first election, and if it be found that two-thirds of
the resident property tax payers voting at said election vote in favor of.
the issuance of said additional bonds and the levy of said tax, then the
said commissioners court shall enter an order reciting the result of said
election, and ordering the issuance of said additional bonds and issuance
and sale and registration of such additional bonds and levy of said tax;
and the issuance and sale and registration of such additional bonds shall
in all things be governed by the provisions of this Act in regard to the
bonds first issued. [Acts 1909, p. 140, § 22; Act April 1, 1915, ch. 146,
§ 23.]

Art. 5552. Form, denomination, and terms of bonds.-All bonds is
sued under the provisions of this Act shan be issued in the name of the
levee improvement district, shall be signed by the county judge, and at
tested by the clerk of the county commissioners court, with the seal of.
the county commissioners court affixed thereto; and such bonds shall
be· issued in denominations. of not less than one hundred ($100) dollars.
nor more than one thousand ($1,000) dollars each, and shall bear inter
est at a rate not to exceed six per cent per annum, payable annually or

semi-annually. Such bonds shall, by their terms, provide the time, place
or places, manner and condition of their payment, and the rate of inter
est thereon, as may be determined and ordered by the commissioners
court; but none of such bonds shall be made payable more than thirty
years after the date thereof; and they shall be issued in serial install
ments as nearly equal in amount as practicable, the first installment of
which shall become due not more than two years from the date that
such bonds bear; and such issues of bonds shall conform to the general
statutes of the State relating to bond issue authorized by recognized sub
divisions of the State. [Acts 1909, p. 140, § 23.; Act April 1, 1915, ch.
146, § 24.]

Art. 5553. Bonds to be submitted to attorney general.-Any levee
improvement district in the State of Texas desiring to issue bonds ill' ac

cordance with this Act shall, before such bonds are offered for sale, for
ward to the Attorney General of this State a certified record of the pro
ceedings had in the organization of the district, together with a certified
copy of the proceedings had with reference to the issuance of the bonds
of the district, and including a certified statement made by the county
treasurer of the total bonded indebtedness of such levee improvement
district; and a certified statement made by the tax assessor of the coun

ty, of the taxable values of the district, real and personal, separately,
taken from the last official assessment for State and county taxes; and
a certified copy of the written notice of the State Reclamation Engineer
approving the plans for the levees and other improvements of the said
district, together with such other information as the Attorney General
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may require. Provided, that no bond issue for such levees or other im
provements shall be approved by the Attorney General unless a certified
copy of the said notice of approval signed by the State Reclamation En
gineer shall accompany and be part of said bond record. Whereupon, it
shall be the duty of the Attorney General to carefully examine the said
bonds in connection with the facts and the Constitution and laws of the
State of Texas governing and controlling the execution of such bonds,
and if, as a result of the examination, the Attorney General shall find
that such bonds are issued in conformity with the Constitution and laws
and that they are valid and binding obligations upon said levee improve
ment district in which they are issued, he shall so- officially certify.
[Acts 1909, p. 140, § 24; Act April L; 1915, ch. 146, § 25:1

Art. 5554. Bonds registered by Comptroller; not to be impeached.
-When such bonds have been examined by the Attorney General and
his certificate has been attached thereto, they shall be registered by the
State Comptroller in a book to be kept for that purpose, and the certifi
cate of the Attorney General as to the validity of such bonds shall be
preserved of record for use in the event 'Of litigation. Such bonds, after
receiving the certificate of the Attorney General and having been regis
tered in the Comptroller's office, as herein provided, shall thereafter be
held in every action, suit or proceeding in which their validity is or may
be brought into question a prima facie, valid and complete obligation,
and in every action brought to enforce the collection of such bonds, the
certificate of the Attorney General, or a duly certified copy thereof, shall
be admitted and received in evidence of the validity of such bonds, to

gether with the interest coupons thereto attached ; .providcd, that the
only defense that can be.offered against the validity of such bonds shall
be forgery or fraud. But this article shall not be construed to give va

lidity to any such bonds as may be issued in excess of the limits fixed
by the Constitution, or, contrary to its provisions, but all such bonds
shall to the extent of such excess be void. [Acts 1909, p. 140, § 25; Act
April 1, 1915, ch. 146, § 26.]

'Art. 5555. Record of bonds; sinking fund; fees for recording.s=Be
fore issuing any bonds under the provisions of this Act, the county com

missioners court shall first provide a well bound book in which a record
shall be kept by the county treasurer of all bonds issued, with their num

ber, amount, rate of interest and date of issuance, when due, where pay
able. amount received for the same, and the tax levy to pay the interest
on said bonds; and said commissioners court shall provide a sinking
fund for ,their payment, which shall be set forth in said book; and said
book shall at all times be open to the inspection of all parties interested
in' said district, either as tax payers or as bond holders; and upon the
payment of any bond an entry thereof shall be made in said book. The
county treasurer shall receive for his services' in recording all bonds
and other instruments of the levee improvement district the same fees
as are now provided by law for the county clerk for recording deeds.
[Acts 1909, p. 140, § 26; Act April 1, 1915, ch. 146, § 27.]

.

Art. 5556. Sale of bonds; disposition of proceeds.-When such
bonds have been registered as provided for in this Act, the county corn

missioners court may appoint the county judge or some other suitable
person to sell said bonds on the best terms and for the best price possi
ble; and as fast as said bonds are sold all money received therefrom
shall be paid into the county treasurer and shall by him be placed to the
credit of such levee improvement district. [Acts 1909, p. 140, § 27; Act
April 1, 1915, ch. 146, § .28.]
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'Art. 5557. County judge to. give bond before selling bonds.-Before
the county judge or such other person as may be appointed by the com

missioners court shall be authorized to sell any of said improvement
bonds, the county judge or other person so appointed shall execute a

good and sufficient bond, payable to the supervisors of such levee im

provement district, to be approved by the commissioners court of said

county, for an amount not less than the amount of the bonds issued,
conditioned upon the faithful discharge of his duty, and the person sell

ing said bonds shall be allowed one-half of one per cent of the amount

received for the sale of the bonds sold by him in full payment for his
services. [Acts 1909, p. 140, § 28; Act April 1, 1915, ch. 146, § 29.]

Art. 5558. Expenses, how paid; fund.-If the said district shall is
sue bonds as herein provided for the construction of the improvements
authorized by this Act, all proper, expenses incurred by said district
from and after its creation shall be paid out of the construction and
maintenance funds of said district, which funds shall consist of all mon

eys or property received by such district, whatsoever the source, except
tax collections applied to sinking funds and the payment of interest on

the district bonds. [Acts 1909, p. 140, § 29; Act April 1, 1915, ch. 146,
§ 30.].

Art. 5559.
Repealed. See arts. 5532a, 5541a, 5584d.

Art. 5560. Tax to. be levied; sinking fund to be invested; redemp
tion of bo.nds.-Whenever any such district bonds shall have been voted,
the commissioners court shall levy and cause to be assessed and col
lected taxes upon all property within said improvement district, whether
real, personal or mixed, or otherwise, and sufficient in amount to pay
the interest on such bonds as it shall fall due, together with an addition
al amount to be placed annually in the sinking fund, sufficient to dis

charge and redeem said bonds at their maturity. If advisable, the sink

ing fund shall, from time to time, be invested in such county, municipal,
district or other bonds as shall be approved by the Attorney General·of
the State. If any bonds shall be offered .for payment and redemption
before the date of their maturity, it shall be the duty of the county judge
of the county, and the county treasurer, to pay and redeem same upon
request of the district supervisors, if there be at the time a sufficient
amount of money in said sinking fund for that purpose. [Acts 1909,. p.
140, § 31; Act April 1, 1915, ch. 146, § 31.]

Art. 5561. County assessor to assess property ; compensation; fail
ure to assess cause for removal.-The county commissioners court shall
provide all necessary additional books for the use of. the assessor and
collector of taxes, and the county treasurer, for such levee improve
ment district, and charge the cost of same to the said district. It shall
be the duty of the county tax assessor, when ordered to do So by the
commissioners court, to assess all property within such district and list
the same for taxation in the books or rolls furnished by the said com

missioners court for that purpose, and return said books or rolls at the
same time when he returns the other books or rolls of the State and
county taxes for correction and approval. If the said commissioners
court shall find said books or rolls correct, they shall approve the same

and order the county clerk to issue a warrant against the county treas
urer in favor of said tax assessor, to be paid from the funds of said dis
trict. The tax assessor shall receive for his services such compensation
as the said county commissioners court shall deem proper far the amount
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of work done; provided, that the said county assessor shall in no event
be allowed more than he is now allowed by law for like services. Should
the tax assessor fail or refuse to comply with the orders of the com

missioners court requiring him to assess and list for taxation all prop-
erty in such improvement district as herein provided, he shall be sus

pended from the further discharge of his duty by the commissioners
court of his county, and he shall be removed from office in the mode

prescribed by law for the removal of county officers. [Acts 1909, p. 140,
§ 32; Act April 1, 1915, ch. 146, § 32.]

Art. 5562. Duties of tax collector ; compensation; additional bond.
-The tax collector of the county shall be charged by the county com

missioners court with the assessment rolls of the levee improvement
district, and he shall be allowed such compensation for the collection of
such taxes as he is now allowed for the collection of other taxes. The
county commissioners court shall require the tax collector of the county
to give an additional bond of security in such sum as they may deem
proper and safe, to secure the collection of said taxes; and should any
collector of taxes fail or refuse to give such additional bond or surety as

herein provided when required by the commissioners court within the
time prescribed by law for such purposes, he shall be suspended from
office by the commissioners court of his county, and immediately there
after be removed from office in the mode prescribed by law. All bonds
required by this Act to be given, except as herein otherwise specified,
shall be made payable to the county judge for the benefit ofthe levee im

provement district. [Acts 1909, p. 140, § 33; Act April 1, 1915, ch. 146,
§ 33.]

Art. 5563. Delinquent taxes to be collected as other taxes.�It shall
be the duty of the tax collector to make a certified list of all delinquent
property upon which the improvement taxes have not been paid, and
return the same to the county commissioners court, and the said court
shall proceed to have said taxes collected by sale by the collector, or by
suit, in the same manner as now provided for the collection of delin
quent State and county taxes; and at any sale of such property for
such delinquent taxes the district supervisors may become the purchas
ers of the same for the benefit of the said district. [Acts 1909, p. 140, §
34; Act April 1, 1915, ch. 146, § 34.]

Art. 5564. County treasurer to keep account; disbursements.s=It
shall be the duty of the county treasurer to open an account with the
levee improvement district, and to' keep an accurate account of all mon

eys received by him belonging to such district, and all moneys paid out

1)y him. He shall payout no money' except upon a voucher signed by
two of the district supervisors and countersigned by the county' judge,
and he shall carefully preserve all orders for the payment of money; and
as often as required by the said district supervisors or the commission
ers court he shall render a correct account to them on all matters per
taining to the financial condition of such district. [Acts 1909, p. 140, § .

35;, Act April 1, 1915, ch. 146, § 35.]
Art. 5565. Penalties; _tax a lien; general law as to. assessment and

collection of taxes to apply.-All taxes levied or authorized to be levied

?y this Act shall be payable and shall mature and become delinquent as
IS pro:rided by the laws of this state, for state and county taxes, and upon
the failure to pay such taxes when due, the same penalties shall accrue

and be collected as' are provided by the laws of the State of Texas, for
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the non-payment of state and county" taxes. All taxes shall be a lien
'upon the property against which such taxes are assessed. In the assess

ment and collection of the taxes levied or authorized to be levied by
this Act, tke assessor and collector of taxes shall, respectively, have the
same powers and shall be governed by the same rules and regulations
as are provided by the laws of the state of. Texas for the assessment and
collection of state and county taxes, unless herein otherwise provided.
[Acts 1909, p. 140, § 36; Act April 1, 1915, ch. 146, § 36.]

Art. 5566. Treasurer to give additional bond; compensation.-The
county treasurer shall execute a good and sufficient bond payable to
the district supervisors and their successors in office, and in the county
where such district is located, in a sum equal to one and one-fourth the
amount of 'the bonds issued, conditioned upon the faithful performance
of his duty as treasurer of such district, which bond shall be approved by
the district supervisors; and the treasurer shall be allowed as compen
sation for his services as such treasurer. one-half of one per cent. Such
treasurer' may make said bond with any guaranty or surety company
which may be approved by such district supervisors, and the premiums
due such guaranty or surety company making said bond shall be paid
out of the maintenance fund of the district, and shall not be a charge
against the county treasurer. [Acts 1909, p. 140, § 37; Act April 1, 1915,
ch. 146, § 37.]

Art. 5567. Power of eminent domain; condemnation proceedings;
damages, how paid.-The right of eminent domain is hereby expressly
conferred upon all levee improvement districts established under the pro
visions of this Act, for the purpose of enabling such districts to acquire
the fee simple title, easement or right of way to, over and through any
and all lands, waters, or lands under waters, private or public (except
land and property used for cemetery purposes), within, bordering upon,
adjacent .or opposite to such districts, necessary for making, construct

ing and maintaining all levees and other improvements for the im

provement of a river or rivers, creek or creeks, or streams, within or

bordering upon such districts, to prevent overflows thereof. In the event
of the condemnation, or the taking, damaging or destroying of any prop
erty for such purposes, the improvement district shall pay to the owner

thereof adequate compensation for the property taken, damaged or de
stroyed. All condemnation proceedings or suits in the exercise of emi
nent domain under this Act shall be instituted under the direction of the
district supervisors, and in the name of "the levee improvement district,
and all suits or other proceeds for such purposes and for the assessing
of damages, and all procedure with reference to condemnation, the as

sessment of and estimating of damages, payment, appeal, the entering
upon the property pending the appeal, etc., shall be in conformity with
the statutes of this state for the condemning and acquiring of right of

way by railroad companies, and all such compensation and damages ad
judicated in such condemnation proceedings, and all damages which may
be done to the property of any person or corporation in the construc
tion and maintenance of levees or other improvements under the provi
sions of this Act shall be paid out of any funds or properties of said
levee improvement district, except taxes necessarily applied to the pay
ment of the sinking fund and the interest on the district bonds. [Acts
1909, p. 140, §§ 38, 39; Act April 1, 1915, ch. 146, § 38.]

Strict construction.-All grants of the governing authority conferring the right of
eminent domain are to be strictly construed. Texas Midland R. R. v. Kaufman County
Imp. Dist. No.1 (Civ. App.) 175 S. W. 482.

'.
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Property "damaged."-Where the construction of a levee by a levee district organized.
under Rev. St. 1911, tit. 47, would seriously flood the waterworks plant of a city so as

to damage the same, and deprive the inhabitants of water in times of ordinary flood, the
city's proper-ty was "damaged" within Const. art. 1, § 17, so that the work could not
be completed until compensation had been provided for the injury, but property is not
"damaged" in the constttuttonal sense unless it sustains a peculiar injury not suffered
in common with other property in the earne community or section. Ft. Worth Improve
ment Dist. No.1 v. City of Ft. Worth, 106 Tex. 148, 158 S. W. 164, 48 L. R. A. (N. S.) 994.

Condemnation of railroad right of way.-Unde'!' this article held, that improvement
district might condemn railroad right of way on showing that use thereof for levee would
not destroy or injure its use as an integral part of railway or be detrimental to public.
Texas Midland R. R. v. Kaufman County Imp. Dist. No.1 (Civ. App.) 175 S. W. 482.

Such improvement district held entitled to condemn ratlroad right of way as cheapest
and most utilitarian method by which ite' purposes might be accomplished, without show
ing that accomplishment would otherwise be practically impossible. Id,

Restraining construction of works.-Since a levee district orga.nized under Rev. Civ.
St. 1911, tit. 47,. cannot pay damages occasioned by ·the construction and maintenance of
levees or other improvements, under the chapter, a property owner may enjoin the com

pletion of the work where its effect will be to espectallv injure his property. Ft. Worth
Improvement Dist. No. 1 v. City of Ft. Worth, 106 Tex. 148, 158 S. W. 164, 48 L. R. A.
(N. S.) 994.

Injunction will lie to restrain a levee district from completing a levee, the effect of
which will be to destroy a city's waterworks plant already dedicated to public use. Id.

Art. 5568. Supervisors may acquire right of way or other improve
ment.-The district supervisors of any district are hereby empowered
to acquire the necessary right-of-way for all levees and other necessary
improvements contemplated by this Act, by gift, grant, purchase or con

demnation proceedings; and they may by the same methods acquire any
levees or other improvements already constructed, and if acquired by
gift, grant or purchase, such acquisition shall be subject to the approval
of the County Commissioners Court. r Acts 1909, p. 140, § 41; Act April
1, 1915, ch. 146, § 39.]

Note.-Sec. 40 makes it an offense to injure any levee or other reclamation improve
ment, and is set forth in Vernon's Pen. Code 1916 as art. 1254. Sec. 41 makes it an offense
to destroy any line, mark, etc., fixed in connection with the work, and is set forth in
Vernon's Pen. Code 1916 as art. 1254a.

Art. 5568a. Supervisors and other officers not liable for trespass.
The district supervisors of any levee improvement district, and the dis
trict engineer and his assistants, from the time of their appointments,
and the state reclamation engineer and his deputies, are hereby authoriz
ed to go upon any lands or waters for the purpose of examining the same

and locating all levees and other improvements, making plans, surveys,
maps and profiles, together with all necessary teams, help and instru
ments, without subjecting themselves to an act of trespass * * *

[Act April 1, 1915, ch. 146, § 42.]
Explanatory.-The omitted part of the above article makes it an offense to obstruct

the entry of the officerss named on land in performance of their duties, and ie set forth
in Vernon's Pen. Code 1916 as art. 342.

Art. 5569. Duty of supervisors to make repairs.-It shall be the du
ty of the district supervisors, and they are hereby authorized, to keep the
levees and other improvements made or acquired under the provisions
of this Act in repair. [Acts 1909, p. 140, § 42; Act April 1, 1915, ch.
146, § 43.]

Cited, Ft. Worth Improvement Dist. No.1 v. City of Ft. Worth, 106 Tex. 148, 158
S. W. 164, 48 L. R. A. (N. S.) 994.

Partial invalidity of former act.-Rev. St. 1911, tit. 83, c. 2, arts. 5530-5584, is not
wholly void because this article violates Const. art. 1, § 17, as to taking or damaging
property without consent and compensation. Strickland v. Lakeside Irr. Co. (Civ. App.)
175 S. W. 740.

'

Art. 5569a. Tax for upkeep of levees previously constructed.-In all
su�h levee improvement 'districts heretofore created under any law of
this state, or that may hereafter be created, the commissioners courts of
the respective counties are hereby authorized to levy and cause to be as-
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sessed and collected, for the maintenance and upkeep of the levees and
other improvements in such districts, an annual tax not to exceed fifty
cents on the one hundred dollars valuation upon all the property, real,
personal and mixed within the said district. [Act April 1, 1915, ch. 146,
§ 44.]

Art. 5570. Contracts let to lowest bidder; separate sections or

parts of work.-Contracts for making and constructing levees and other
improvements and all necessary work in connection with any levee im
provement district, shall be let by the district supervisors to the lowest
bidder, after giving notice by advertising the same in one or more news

papers of general circulation in the state of Texas once a week for four
consecutive weeks, and by posting notices for at least thirty days in
five public places in the county, one of which shall be at the courthouse
door, and at least two of which shall be within said district; and the
contract for such levees and other improvements may be let in separate
sections or parcels, or all together; provided, that all the improvements
included in the report of the district engineer and approved by the State
Reclamation Engineer, as provided for in this Act, shall be constructed.
[Acts 1909, p. 140, § 43; Act April 1, 1915, ch. 146, § 45.]

-, Art. 5571. Bids, how submitted.-Any person or corporation or firm
desiring to bid on the construction of any work advertised as provided

.

for in this Act, shall, upon application to the district supervisors, be fur
nished a copy of the engineer's report, showing location, profiles and es

timates of such work; as is provided for in this Act, provided such per
son shall pay the district supervisors for making same; and all bids or

offers to do any work shall be in writing, and shall be sealed and de
livered' to the chairman of the district supervisors, together with a cer

tified check for at least two (2)' per cent of the total amount bid, which
shall be forfeited to the district in case the bidder refuses to enter into
the proper contract if his bid is accepted, and any and all bids may be

rejected by the said supervisors. [Acts 1909, p. 140, § 44; Act April 1,
1915, ch. 146, § 46.]

Art. 5572. Contracts to be in writing and approved; filing.-All
contracts made by the district supervisors shall be reduced to writing
and signed by the contractor and the supervisors, and approved by the
county judge, and a copy of same shall be filed with the clerk of the

County Commissioners Court for reference. [Acts 1909, p. 140, § 45;
Act April 1, 1915, ch. 146, § 47.]

Art.' 5573. Contractor's bond.-The party, firm Dr corporation to.

whom any such contract is let shall give bond, payable to. the district su

pervisors for said district, and in the county where said district is ID
eated, in the amount of the contract price, conditioned that he, they or

it will faithfully perform the obligations, agreements and covenants of
their contracts, or in default thereof will pay to said district all damages
sustained by. reason thereof. Said bond shall be approved by the su

pervisors and the County Judge. [Acts 1909, p. 140, § 46; Act Apri_11,
1915, ch. 146, § 48.]

Art. 5574. District engineer to furnish profiles and supervise work;
report to supervisors.-The district engineer shall furnish the contractor
with a sectionized profile of the work contracted for, showing the height,
width and slope, brim and location, of all levees, and the number of cubic
yards of earth to be removed and other work to. be done by the contrac
tor, together with drawn plans and specifications for such work, and
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such work shall be done by the contractor under the supervision of said
district engineer and district supervisors, who shall indicate to the said
contractor the beginning point and termination of all levees and other

improvements called for by said contract, and when such work is com

pleted according to the contract the district engineer shall make a de
tailed report of the same to the district supervisors, showirig whether
the contract has been fully complied with according to its terms, and if
not, in what particulars it has not been complied with. [Acts 1909, p.
140, § 47; Act April 1, 1915, ch. 146, § 49.]

Art. 5575. Construction over railroad right of way.-The said dis
trict supervisors are hereby authorized and empowered to make all the

necessary levees, bridges and other improvements across or under any
railroad embankments, tracks or rights of way, or public or private roads '

or the rights of way thereof, or levees or other improvements of other
districts, or other such improvements, and the rights of way thereof, or

to join such improvements thereto, for the purpose of enabling' the said
district supervisors to construct and maintain any or all of the improve
ments necessary for the said district; provided, however, that notice
shall first be given by said district supervisors to the proper railroad au

thorities or other authorities or persons, relative to the additions or

changes to result from the improvements contemplated by said supervi
sors, and the said railroad authorities or other authorities,' or persons,
shall be given thirty days in which to agree to the said work, or to re

fuse to agree thereto, or in which they, if they' so desire, may at their
own expense construct the said improvements in their own manner; pro
vided, such design or manner of construction shall be satisfactory to the
said district supervisors and approved by the State Reclamation Engi
neer or his deputy. But if the said authorities or persons shall refuse to

permit the said improvements to be made by said district, or shall re

fuse to make them at their own expense, then the said district supervisors
shall proceed by due process of law, as provided in this Act. [Acts 1909,
p. 140, § 48; Act April 1, 1915, ch. 146, § 50.]

Art. 5576. Payment of warrants.-The said district supervisors
shall have the right, and it is hereby made their duty, at all times during
the progress of the work being done under contract, to inspect the same,
and upon the completion of any contract to their satisfaction, and when
they have accepted the improvements as completed according to con

tract, they shall draw a warrant on the County Treasurer for the amount
of the contract price, or so much thereof as remains unpaid at that time,
in favor of the contractor or his assigns, which warrant shall, when ap
proved by the County Judge, be paid out of the improvement funds of
said .district. [Acts 1909, p. 140, § 49; Act April 1, 1915, ch. 146, § 51.]

Art. 5577. Partial payments.-If the said district supervisors shall
deem it advisable, in order to obtain more favorable contracts, they may
advertise and contract for work to be paid in partial payments as the
work progresses; but such partial payments shall not exceed in the ag
gregate seventy-five per cent of the amount to be paid under the con

tract, the amount of work completed to be shown by a certified report of
the district engineer, and no payment to be made for work not com

pleted. [Acts 1909, p. 140, § 50; Act April 1, 1915, ch. 146, § 52.]
Art. 5578. Annual report of supervisors.-The district supervisors

shall make an annual report of their acts as such supervisors, and file the
same with the clerk of the County Commissioners Court on or before
the first day of January of each year; which report shall show in detail
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the kind, character and amount of work done in the district, the cost of
the same, and other data necessary to show the condition of the improve
ments made under the ,provisions of this Act. [Acts 1909, p. 140, § 51;
Act April 1, 1915, ch. 146, § 53.]

Art. 5579. Employment of attorneys.-The district supervisors are

hereby empowered and authorized to employ counsel to represent such
districts in the preparation of any contracts, or in the conduct of any pro
ceedings in or out of court, and to be the legal advisers of such district
supervisors upon such terms and for such fees as may be agreed upon by
them and approved by the County Judge, and such.· supervisors may
draw a warrant in payment of such legal services to be paid out of the
funds of said district upon the approval by the County Judge.· [Acts

\ 1909, p. 140, § 52; Act April 1, 1915, ch. 146, § 54.]
Note.-Sec. 55 ma.kes it an offense for the officers conce-rned in the work to be in

terested in any contract connected therewith, and is set forth in Vernon's Pen. Code
1916 as art. 378.

Art. 5580. Districts may acquire property; may sue and be sued.
Any levee improvement district established under this Act may acquire
property, and through the district supervisors may sue and be sued in all
the courts of this state in the' name of such district, and all courts of
this state shall take judicial notice of the existence .of such districts.
[Acts 1909, p. 140, § 54; Act April 1, 1915, ch. 146, § 56.]

.

Art. 5581. Prevention of obstruction of stream space; may lease
land acquired.-The district supervisors, for the purpose of protecting
any levees or other improvements constructed under. the authority of
this Act, shall be authorized to keep the space between any levees or

other improvements, and the stream or streams the overflow of which
is intended to be prevented, free and clear from all obstructions, and
if any district should, by gift, purchase or condemnation, become the
owner of any such land, or any other land not needed and used for the
purposes of the district, the said district supervisors shall have authority
to lease any such land for any purpose which shall not interfere with the
work or use of such district, on such terms and for such rental as said
district supervisors may see fit, and all moneys received therefrom shall
be paid to the County Treasurer for the use of said district. [Acts 1909,
p. 140, § 55; Act April 1, 1915, ch. 146, § 57.]

,

Art. 5582. May let use of levees; cost of maintenance of levee.
The district supervisors shall have the authority, with the consent of the
County Judge, to let the use of any levee for a public highway, or street
Dr railway, upon such terms as the district supervisors, the State Recla
mation Engineer or his deputy and the County Judge shall deem prop
er; but provision shall be made ·in any such contract for the payment of
an equitable portion of the cost and expense of thereafter maintaining
such levee in good condition for the purposes for which such levee was

constructed; and any money received for such rental use shall be paid
to the County Treasuter for the use of such district. [Acts 1909, p. 140,
§ 56; Act April 1, 1915, ch. 146, § 58.]

Art, 5583. Supervisors may sell material and equipment.-The dis
trict supervisors shall have authority to sell any and all material or

equipment acquired by the district and not needed for the construction
or maintenance of the improvements authorized under the provisions of
this Act pertaining to the district, and any money received from the same

shall be paid to the County Treasurer for the use and benefit of the dis
trict. [Acts 1909, p. 140, § 57; £\ct April 1, 1915, ch. 146, § 59.]
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Art. 5584. May sen land acquired in fee.-The district supervisors,
with the consent of the Commissioners Court, shall have authority to sell
and convey any land, the fee of which has been acquired by such district

by purchase, gift or condemnation, upon such terms as the said district

supervisors and the County Judge may deem best for the district, and
the money received from any such sale shall be paid to the County'
Treasurer for the use of the district. The deed of conveyance of such
land shall be executed by the chairman of such district supervisors in the,
name of the district. [Acts 1909, p. 140, § 58; Act April 1, 1915, ch. 146,
§ 60.]

Art. 5584a. Improvements not to be constructed without approval
of State Reclamation Engineer; injunction.-From and after the taking
,effect of this Act it shall be unlawful for any levee ,improvement district,
whetherit proposes to construct its levees or other improvements with or

without the issuance of bonds, to construct, to undertake to construct,
or maintain any levee or other improvements, without first obtaining the
approval by the State Reclamation Engineer, as provided in this Act, of
the plans for such levees or other improvements; and in the event any
such levee improvement district undertakes to construct, constructs or

maintains any levee or other improvement without first obtaining the

approval of the State Reclamation Engineer of the plans for the same,
as provided in this Act, it shall be the duty of the Attorney General, on

the request of the State Reclamation Engineer, to file suit in one of the
district courts of Travis county, Texas, in which the venue of such suits
is hereby fixed, to enjoin the construction or maintenance of such levee
or other improvement. [Act April 1, 1915, ch. 146, § 61.]

Note.-Sec. 62 makes it an offense for private persons to construct> levee improve
ments without the approval of the State Reclamation Engineer, and provides for injunc
tion at instance of the Attorney General, and is set torth in Vernon's- Pen. Oode 1916
as art. 342a.

Art. 5584b. Laws not repealed.-This Act shall not be construed to

repeal any of the provisions of Chapter 118, General Laws of the Thirty
second Legislature, Regular Session, entitled "Drainage Districts-Au
thorizing the Commissioners Courts of the Several Counties of the State
to Establish Same," nor of Chapter 36, General Laws, Thirty-third Leg
islature, First Called Session, entitled, "Drainage Districts-Amending
Sections 7, 8, 23, 29, 36 and 61, Chapter 118, General Laws, Regular Ses
sion, Thirty-second Legislature, Relating Thereto," nor any of the irri
gation laws of this State. [Id., §' 63.]

Explanatory.-Chapter 118, referred to, and the amendment thereto, is set forth in
Vernon's Sayles' Civ. St. 1914 as arts. 2567-2625.

Art. 5584c. Validation of bonds issued under former act.-All bonds
heretofore issued by any levee improvement district organized and cre

ated under Chapter 2, Title 83, Revised Civil Statutes of 1911, or other
law, which have been approved by the Attorney General and registered
by the Comptroller, are hereby in all things validated and declared to be

yalid and binding obligations of the districts by which such bonds were

Issued. [Id., § 64.]
Art. 5584d. Repeal.-Chapter 85, General Laws of the State of Tex

as, passed by the Thirty-first Legislature, Regular Session, entitled "An
Act to authorize the Commissioners Court of the several counties in T'ex
as to create and establish improvement districts to prevent overflows and
to construct and maintain levees and other improvements on rivers,
creeks and streams to prevent overflows, etc., etc., and declaring an

emergen,cy,'� is hereby expressly repealed, and all other laws and parts of
laws in conflict with the provisions of this Act are also hereby expressly
repealed. [Id., § 65.] .
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TITLE '84

LIBEL
Art.
5595. Definition.
559ft Mitigation of damages.
5597. What matters deemed privileged.

Art.
5598. To be construed, how.
5598a. Not to affect pending suits or ac

crued causes of action.

Article 5595. Definition.
What constitutes libel In general.-Intent with which words claimed as actionable

were spoken Is immaterial in absence of any claim to exemplary damages. Sisler v.

Mistrot (Civ. App.) 192 S. W. 565.

Mallce.-Malice may be Inferr-ed from the reckless publication of libelous matter,
Cobb v. Garlington (Civ. App.) 193 S. W. 463; Houston Chronicle Pub. Co. v, Wegner
(Civ. App.) 182 S. W. 45; International & G. N. Ry. Co. v. Edmundson (Civ. App.) 185
S. W. 402.

Plaintiff libeled by the publication of an article libelous per se was entitled to re

cover actual damages, and was not required to prove malice, except as a basis for the
recovery of exemplary damages. Houston Chronicle Pub. Co. v. Bowen (ClV. App.) 182
S. W. 61.

"Malice;" in an action fo'!' libel, means an act done with a bad or wicked intent and
the speciflc intention to injure, or an act done with such wanton or gross indifference
as to indicate an utter disregard of consequences. Id.

In an action of libel it is not necessary that malice be shown by proof of ill will, ani-'
mostty, or hatred, etc., but it may be inferred from the fact that the publication was made
with such utter 'recklessness as to indicate a .dlsregard of the consequences. Id.

Actual malice as applied to slander- includes an unlawful act done in reckless disre
gard of the rights of another. Southweatern Telegraph & Telephone Co. v. Wilkins (Civ.
App.) 183 s. W. 429.

Exposing person to hatred, contempt, or ridicule.-A newspaper article, which refers
to the county judge of a county as "Czar," and whioh states that the newspaper will
not submit to the tyranny and bulldozing methods of a selr-constttuted "Czar" without
raising an objection, etc., is libelous within this article, defining a "libel" as a defama
tion tending to injure the reputation of one and thereby expose him to contempt or ridi
cule. Blum v. Kusenberger (Civ. App.) 15S S. W. 779.

A letter to plaintiff's employer charging that plaintiff had assigned his wages to the
writer when shown by innuendo to be one which would affect plaintiff's financial reputa
tion, and subject him to contempt and ridicule, if? Ilb elous per se under this article.
Texas Furniture Co. v, Meyers (Civ. App.) 167 S. W. 766.

Imputation of crime and immorality.-An article wrongfully charging the commission
of a capital crime i�' Ifbelous per se. Chapa v. Abernethy (Civ. App.) 175 s. W. 166.

Publication in newspaper that defendant confessed to complicity in homicide which
was generally considered to have been a murder held libelous per se. Ft. Worth Pub.
Co. v. Armstrong (Civ. App.) 181 S. W. 554.

Publication of account of plaintiff's unauthorized arrest and imprisonment on mere

suspicion that he might be guilty of murder under investigation in another state, with
picture of plaintiff and of the girl whose murder was being investigated, held libelous
per se. Houston Chronicle Pub. Co. v. Bowen (Civ. App.) 182 S. W. 61.

Statements by the manager of a telephone company that the company did not allow
girls to work for it who were not ladies, and that she and another had had men in their
room at night, were slanders per se. Southwestern Telegraph & Telephone Co. v. Long
(Clv. App.) 183 s. W. 421.

.Published charge that plaintiff assassinated another Is libelous per se, Houston
Chronicle Pub. Co. v. Quinn (Civ. App.) 184 s. W. 669.

The statement by the father of plaintiff's husband, made to her father, that she was

four months advanced in pregnancy when she had been married only about seven weeks,
was slanderoua per se, without any innuendo to show the defamatory character of the
statement. Davis v. Davis (Civ. App.) 186 s. W. 775.

Imputation of misconduct In office.-The publication of a false charge that plaintiff,
the chief of police of another city, had put his son on the pay roll of .the city as his con

fidential clerk, contrary to law, held libelous per se. Houston Chronicle Pub. Co. v. Weg
ner (Civ. App.) 182 s. W. 45.

Causing special damage.-In an action for damages for words slanderous per se, it

is not necessary to prove special damages. Davis v. Davis (Civ. App.) 186 S. W. 775;
Southwestern Telegraph & Telephone Co. v. Long (Civ. App.) 183 s. W. 42�.

Construction of language.-A charge that plaintiff stole hats stored in a trunk sold
her Is a charge of theft. Ellis v. Garrison (Civ. App.) 174 s. W. 962.

Certalnty.-A newspaper article, charging the slayers of one accused of murder with
lynching, held a libel on plaintiff, though his name was not mentioned. Chapa v. Aber

nethy (Civ. App.) 175 s. W. 166.

Repetitlon.-Fact that defendant's publication of false charge or statements against
plaintiff purported, to be only a repetttion of a charge made by another held not to relieve
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such publication of its libelous character, Houston Chronicle Pub. Co. v. Wegner (Civ.
App.) 182 S. W. 45.

Where defendant wrote a letter to a bank, containing libelous statements concerning
plaintiff, fact that the bank, and not defendant, published letter, is immaterial. Cobb v.

Garlington (Civ. App.) 193 S. W. 463.

Persons entitled to sue.-The president and majority stockholder of two corporations
held not entitled to maintain action for personal libel against defendant, who had pub
lished newspa.per statements that it had sued the corporations for infringing its patent;
such statement, if libelous, giving action only in favor of the corporations. Cummer Mfg.
Co. of .Texas v. Butcher (Civ. App.) 176 S. W. 82.

Evidence, in an action for libel in publishing a statement during plaintiff's campaign
for state senator, that he had not paid a certain note given by him to defendant held to
sustain a finding that the debt evidenced by the note had been satisfied at the time, and
that both plaintiff and defendant so considered it. Autrey v. Collins (Civ. App.) 161 S.
W.413.

Damages in general.-A verdict for $3,250 damages for the publication of a libel in
a newspaper of limited circulation held, under the evidence, excessive and reduced to

$1,500. Chapa v. Abernethy (Civ. App.) 175 S. W. 166.
.

In action for slander in charging defendant with selling an article infringing another's
patent, plaintiff could not recover damages to his business without showing the loss of
sales and the extent of injury thereby sustalned. Cummer Mfg. Co. of Texas v. Butcher

(Civ, App.) 176 S. W. 82.
Verdict of $2,500 special and $10,000 general damages for libelous publication that plain

tiff, when chief of police of another city, had carried his son on the city pay roll in vio
lation of law, was excessive, and would be reversed unless plaintiff filed a remittitur of

$5,000; Houston Chronicle Pub. Co. v. Wegne'!" (Civ. App.) 182 S. W. 45.
In an action for publication of false and libelous charge of plaintiff's misconduct in

his office as chief of police, plaintiff was entitled to recover general damages without
proof other than the fact of the libel. Id.

Where words constitute slander per se, the damages are not limited to utterances by.
the defendant, repetition being the natural result of the original slander. Southwestern
Telegraph & Telephone Co. v. Long (Clv, App.) 183 S. W. 421.

Award of $4,000 actual damages for publication of charge of assassination held not
excessive. Houston Chronicle Pub. Co. v. Quinn (Civ. App.) 184 S. W. 669.

Under arts. 5595-5597, where defendant made untrue statements in a letter to a bank
accusing plaintiff of an offense in procuring a draft on defendant from defendant's in

.

sane son, held, that plaintiff was entitled to r-ecover actual compensatory damages al
leged and proven. Cobb v. Garlington (Clv. App.) 193 S. W. 463.

Where defendant wrote a letter, he being primarily responsible for its publication, is
liable for the natural and probable consequence resulting therefrom, though he did not
have them in mind at time. Id.

If defamatory words charge an actionable crime, and there be an entire absence of
malice in fact, actual damages may nevertheless be recovered. Id.

Exemp,lary damages.-To recover exemplary damages for libel, it is necessary to prove
actual or express malice. Houston Chronicle Pub. Co. v, McDavid (Civ. App.) 173 S.
W.467.

Where a statement was not privileged, implied malice Prom the wrongful act may be
sufficient to support an award of punitive damages. Ellis v. Garrison (Civ. App.) 174 S.
W.962.

On publication of letter charging plaintiff with aesasstnattng father of writers, when
newspaper had facts showing that killing was in self-defense, malice may be inferred au

thorizing exemplary damages. Houston Chronicle Pub. Co. v. Quinn (Civ. App.) 184
S. W. 669.

Where publication shows reckless disregard of rtghts of plaintiff, which amounts to
gross negligence, jury may infer malice and award exemplary damages. Id.

In a libel case, where the libelous statements made by defendant concerning plaintiff,
were natural result of an inveettgatton made in good faith and in exercise of due care,
imposttlon of exemplary damages was erroneous. Cobb v. Garlington (Civ. App.) 193 S.
W.463.

Art. 5596. Mitigation of damages.
Justification and mitigation in genera I.-In an action for slander, the character of

the plaintiff and business, transactions between him and the defendant and other parties
affecting the r ight.s of the defendant may be considered by the jury in mitigation of dam
ages, even though they did not justify the accusation. Burkhiser v. Lyons (Civ. App.)
167 S. W. 244.

Retraction.-A statement, coupled with a verbal charge of theft, held not a retrac
tion. Ellis v. Garrison (Oiv. App.) 174 S; W. 962.

Art. 5597. What matters deemed privileged.
Privileged communtcattons in general.-In view of Const. art. 1, § 27, an application

to the Governor for a pardon is absolutely privileged, and nothing therein stated, though
the statement be made with malice, will expose one applying to the Governor for a par
don for an offender to an action for libel. Connellee v. Blanton (Civ. App.) 163 S. W. 404.

The publication and circulation of matter libelous per se as to the plaintiff entitled
him to actual damages, even though a part of the publication was privileged.. Houston
Chronicle Pub. Co. v. Bowen. (Civ. App.) 182 S. W. 61.'
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Communications not absolutely privileged may be conditionally or qualifiedly so and
may be fair reports of proceedings of COUTts and legislative bodies, or a communication in
good faith in performance of a duty, to another to whom defendant owes a'duty, or com

munication by one having interest in subject to one having corresponding interest. To
be privileged, the communication must be made upon a proper occasion, upon a proper
motive, and must be based upon r-easonable grounds, and, when so made, in good faith,
no orecovery can be had without proof of express malice, but the mere fact that a com

munication of libelous matter is made confidential does not make it a privileged com

munication. Cobb v. Garlington (Civ. App.) 193 S. W. 463.
A "privileged communication" is one fairly made by a person in the discharge of

some private or public duty, legal or moral, or in the conduct of his own affairs, in mat
ters where his interest is concerned. Id.

Judicial proceedings.-Under the provtslon declaring accounts of proceedings in a

court of justice, unless prohibited by court, and other official proceedings, privileged, held,
that publication of libelous pleading, properly filed, before action thereon by court or any
officer, was not privileged. Houston Chronicle Pub. Co. v. McDavid (Civ. App.) 173 S.
W.467.

'

Publication of plaintiff's unwarranted arrest and Imprtsonment on suspicion of his
connection with a murder committed in another state held not privileged as the publi
cation of a proceeding in the administration of the law. Houston Chronicle Pub. Co. v.

Bowen (Civ. App.) 182 s. W. 61.

Reports of offlctal proceedings.-A report by a grand jury, questioning the moral char
acter of ;t)le sheriff, but not finding any indictment against him fOt' crime, is not privi
leged. Rich v. Eason (Civ. App.) 180 s. W. 303.

Discharge' of duty to others.-A letter from superintendent of railroad to superintend
ent of express company asking discharge, for stated reason of an express messenger, who
also handled the railroad baggage, held a privileged communication. Irrternattonal & G.
N. Ry. Co. v. Edmundson (Civ. App.) 185 s. W. 402.

Criticism and comment, on public matters;-Statements made in a church convention

during a campaign for statewide prohibition against a minister of the church who was

opposed to a constitutional amendment for that purpose are qualifiedly privileged, and
actual malice must be shown. Dickson v. Lights (Civ. App.) 170 S. W. 834.

Under aubdtvistons 3 and 4, a publication as to disbarment proceedings, including a

statement as to what the evidence would show, held not privileged. Houston Chronicle
Pub. Co. v. Tiernan (Civ. App.) 171 S. W. 542.

Existence and effect of malice.-The existence of malice necessary in qualifiedly
privileged statements may be evidenced by extraneous facts or tntrtnstcally by the vio
lence of the language used, etc. Dickson v. Lights (Civ. App.) 170 S. W. 834.

A publication is not privileged where actual malice is shown. Houston Chronicle
Pub. Co. v. McDavid (Civ. App.) 173 s. W. 467.

T'o make a libel actionable in case of a privileged communication, express malice
must be shown. International & G. N. Ry. Co. v. IDdmundson (Civ. App.) 185 s. 'V.
402.

While express malice, necessary in case of a privileged communication, cannot be
inferred from the letter being false and injurious, it can be shown by circumstantial
evidence. Id. •

"Malice," as used. in connection with privileged communications, does not import
necessarily hatred, ill will, anger, wrath, or vindictiveness, but need be no more than
the anttthests of good faith. Cobb v. Garlington (Civ. App.) 193 s. W. 463.

Art. 5598. To be construed, how.-Nothing in this title shall be
construed to amend or repeal any penal law on the subject of libel, nor
to take away any now or at any time heretofore existing defense to a

civil action for libel, either at common law or otherwise, but all such de
fenses are hereby expressly preserved. [Act 1901, p. 30, § 4; Act April
9, 1917, ch. 206, § 1.]

Explanatory.-The act amends art. 5598" ch, 1, tit. 84, Rev. Civ. St. 1911. Took ef-
fect' 90, days after March 21, 1917, date of adjournment.

'

I

Art. 5598a. Not to affect pending suits or accrued causes of action.
-That this Act shall not be construed to affect any suit now pending or
that may be hereafter brought upon any cause of action arising prior to
the taking effect of this Act. [Act April 9, 1917, ch. 206, § 2.]
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TITLE 86

LIENS

Chap.
1. Judgment 'liens.
2. Mechanics, contractors, builders and

material men.

2a. Liens on oil, gas, or water wells,
mines, quarries, and pipe lines.

3. Liens of railroad la.borers.

Chap.
4. Ldens of accountants, bookkeepers; ar

tisans, craftsmen, factory operatives,
mill operatives, servants, mechanics,
quarrymen, common laborers and
farm hands.

7. Chattel mortgages.
8. Other liens.

CHAPTER ONE

JUDGMENT LIE�S
Art.
5610. Clerk of county court shall keep

judgment record.
5612. Abstract shall show what.
5613. Justice of peace shall deliver ab

stracts.

Art.
5614. Clerk of county court shall record

and index abstracts.
5615. Index shall show, what.
5616. Lien of judgment, when.
5617. Lien exists, how long.

Article 5610. [3283] Clerk of county 'court shall keep a judgment
record.

CHed, Barton v. Wichita River Oil Co. (Clv. App.) 187 S. W. 1043.

Art. 5612. [3285] Abstract shall show what.
Cited, Leonard v. Benford Lumber Co. (Civ. App.) 181 S. W. 797.

Abstract-Requisites and sufficiency In genel"al.-This article does not require an

affirmative showing that original execution was issued within 12 months after judgment,
In order to constitute notice. Spaulding Mfg. Co. v. Blankenship (Civ. App.) 191 8". W.
11'67.

_._ Amount and ·credits.-Where abstract failed to show correct am.ount due on

judgment because no allowance was made for payment after judgment was rendered,
registration of such abstract did not fix lien. Ainsworth v. Dorsey (Civ. App.) 191 S.
W.594.

Art. 5613. [3286] Justice of the peace shall deliver abstracts.
Cited, Spaulding Mfg. Co. v. Blankenship (Oiv. App.) 191 S. W. 1167.

Art. 5614. [3287] Clerk of county court shall record and index
abstracts.

Necessity of proper indexlng.-Indexing of an abstract of a judgm.ent duly recorded
is, under arts. 6614-5616, indispensable to the creation of a 'lien. Whitaker v. Hill (Civ.
App.) 179 S. W. 539.

To put a purchaser of land on notice, an excerpt from judgment recorded in land
titles mmat be indexed as; required by Paschal's Dig. arts. 5016, 5016. Leonard v. Ben
ford Lumber Co. (Civ. App.) 181 S. W. 797.

Art. 5615. [3288] Index shall show what.
Cited, Leonard v. Benford Lumber Co. (Clv, App.) 181 S. W. 797.

Art. 5616. [3289] Lien of judgment, when.
Cited, Leonard v. Benford Lumber Co. (Civ. App.) 181 S .. W. 797.

Mode of acquiring lien In gen'el"al.-:-Judgment creditor may, notwithstanding unre
corded deed, acquire a lien by complying with arts. 5614-5616, or by levy of execution
without notice under articles 6827, 6828, of a third person's ownership, and under article
6'824, subject the land to his judgment. Whitaker v. Hill (Civ. App.) 179 S. W. 539.

l ndexlnq as condition precedent to lIen.-See Whitaker v. Hill (Civ. App.) 179 S'. W.
639; note under art. 6614.

Land to whlch lien attaches-Estate or Interest of -judg,ment debtor.-Lien of Judg
ment recovered against grantor between execution of deed containing erroneous descrip
tion and execution of correction deed held not to attach to the land, as the first deed
passed title. Gausa-Langenberg Hat Co. v. Allums (Civ. App.) 184 S. W. 288.
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Filing, recording, and indexing of an abstract of judgment, by virtue of this article,
operates as a lien on all the judgment debtor's realty, but only on such interest or right
as he actually owns. Reyes v. Kingman Texas Implement Co. (Civ. App.) 188 S. W. 450.

A judgment is not a lien upon the land of one not a party of record. Johnson v.

Morgan (Civ, App.) 189 S. W. 324.
Where stockholder took title to land in his own name, as trustee for corporation,

and on his death his heirs passed the title by their deed to the corporation, a creditor
which obtained a default judgment against the heirs after such deed had been given
acquired no title. Texas Rice Land Co. v. Langham (Civ. App.) 193 S. W. 473.

.

Priorities.-The rule that an equitable vendor's lien attaching by virtue of a sale or'
realty will prevail against judgment lien, where notice is given before sale, does not ap
ply to a contractual vendor's lien reserved in an unrecorded deed as against a judgment
creditor of the grantor whose judgment is recorded before notice of the conveyance.
Bowles v. Belt (Civ. App.) 159 S. W. 885.

Where a tenant in possession of land had no notice of a conveyance by his land
lord reserving a veridor's lien at the time an abstracted judgment was filed for record
in the county where the land was situated, the tenant's possession was not notice of
the deed to the judgment creditor so as to subordinate his lien to that secured by lien
notes. ld.

The effeot of the registration of a money judgment is, under this article, solely to
make the judgment a lien on defendant's' property, and is not notice thereof to one who
takes from the judgment debtor an assignment of a judgment which he holds against his
creditor. Davidson v. Lee (Civ. App.) 162 S. W. 414.

A judgment creditor has constructive notice of whatever rights prior purchasers
from the debtor have, where the property is in possession of tenants who attorn to
such purchasers. .Cox v. Kearby (C'iv. App.) 175 S. W. 731.

As against a judgment creditor, grantees in a deed from the debtor, absolute in
form., but intended as a mortgage, who, at the instance and for the benefit of the gran
tor, conveyed the land prior to the attaching of the creditor's lien, divests the title out
of the debtor. Id.

.

Under this 'article, a purchaser at an execution sale with notice that the execution
debtor did not own the land held not entitled to protection under article 6824. Hooker
v, Eak.in (Civ. App.) 176 S. W. 80.

.

The owner .of land and his immediate grantee, both having reserved liens and the
last purchaser having assumed payment, held to have prior liens over that of the judg
ment creditor of the purchaser. Johnson v. Morgan (Civ. App.) 189 S. W. 324.

Under this article, and article 6824, creditor who fixed lien' on land of judgment
debtor without notice of urirecorded conveyance had a superior right to that claimant
under such conveyance. Hirt v. Werneburg (Civ. App.) 191 S. W. 711.

Foreclosure of lien.-By filing, recording, and indexing an abstract of judgment,
judgment creditor only acquired· right to acquire the rights, if any, of his judgment
debtor in land purchased by the latter under executory contract of sale, which right of
the judgment creditor must be foreclosed and sold under a foreclosure judgment at pub-
lic sale. Reyes v. Kingman Texas Implement Co. (Civ. App.) 188 S. W. 450.

.

Mistake in amount of judgment.-A mistake in the amount of a judgment does not
tender the lien ineffective, and a correction does not destroy the lien as of the date of
entry of judgment. First State Bank of Amarillo v. Jones (Civ. App.) 171 S, W. 1057,
judgm,ent reversed (Sup.) 183 S. W. 874.

Fact that judgment. was rendered in part on notes not due at time did not affect
validity of registration in county clerk's office of abstract of judgment, and did not im
pair validity of lien fixed by registration on judgment debtor's property. Ochoa v. Ed-
wards (Civ. App.) 189' S. W. 1022.

. . . .

Art. 5617. [3290] Lien exists, how long.
Duration of lien-Issuance of execution.-In suit to foreclose a judgment lien where'

dormancy of judgment was pleaded because execution was not issued as required by this
article, the plaintiff had, the burden of proving the vitality of his judgment, and .such
burden was not met by the introduction of the alias execution r-eciting that the original
was issued within 12 months after judgment, where no reason was' given for not pro
ducing the original. Spaulding Mfg. Co. v. Blankenship (Civ. App.) 191 s. W. 1167.

'CHAPTER TWO

MECHANICS, CONTRACTORS, BUILDERS AND MATERIAL
MEN

Art.
5621. In favor of whom.
5622. When to be filed.
5623. Written notice to owner; filing' with

county clerk; owner to file con

tract and bond of contractor; ef-
fect.

.

5623a. Duty of' owner to take bond; form
and contents; suit on bond; change
of plans not to discharge sureties.

5623b. Cumulative of other remedies.
6623c. Extent of liability of owner.

Art.
5623d. Partial invalidity.
5628. Priority of lien.
5629. When sold separately purchaser may

'563i.
5632.

,

5635.

5637.
.

5638.

remove.

On homesteads,. how fixed.
Notice to owner of property.
Original contractor to defend suit by

subcontractors, etc.
'

Liens upon equal footing.
Speedy' enforcement or;
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Chap. 2)

Article 5621. [3294] In favor of whom.-Any person or firm, lum
ber dealer or corporation, artisan, laborer, mechanic or subcontractor
who may labor or 'furnish material, machinery, fixtures or tools to erect

any house or improvement or to repair any building or improvement
whatever, or who may labor or furnish material, machinery, fixtures or

tools for the construction or repair of levees or embankments to be erect
ed for the reclamation of overflow lands along any river or creek in this
State .. or furnish any material for the construction or repair of any rail
road within this State under or by virtue of a contract with the owner,
owners, or his or their agent, trustee, receiver, contractor or contractors,
upon complying with the provisions of this chapter, shall have a lien on

such house, building, 'fixtures, improvements, land reclaimed from over-

flow or railroad, and all its properties, and shall have a lien on the lot
or lots of land necessarily connected therewith, or reclaimed thereby, to
secure payment for the labor done, lumber, material, machinery or fix
tures and tools furnished for construction or repair. The word "im
provement," as used herein, shall be construed so as to include clearing,
grubbing, draining or fencing of land, and. shall include wells, cisterns,
tanks, reservoirs or artificial lakes or pools made for supplying or stor

ing water and all pumps, siphons and wind mills or other machinery or

apparatus used for raising water for stock, domestic use or for irrigation
purposes. [Acts 1889, p. 110; Acts 1895, p. 194;' Acts 1913, p. 252, § 1;
Act March 31, 1917, ch. 171, § 1.]

Explanatory.-The act amends tit. 86, ch. 2, Rev. Civ. St. so that art. 5621 thereof
shall read as above. Took effect 90 days after March 21, 19i17, date of adjournment.

Cited, Norton v. Elliott (Civ. App.) 184 S. W. 1096; Farmers' Elevator Co. v. Ad
vance Thresher Co. (Civ. App.) 189 s. W. 1018.

Property subject to lIen.-Materialmen and laborers· cannot fix a lien upon public
works for money due them for materials and labor in 'the construction of such works.
General Bonding & Casualty Ins. Co. v. City of Dallas (Civ. App.) 175 s. W. 1098.

A lien cannot be enforced against a public school building. Rice Common School
Diat, No.2 v. Oil City Iron Works (Civ. App«) 180 s. W. 1121.

RIght to lien-Constitution as orlgln.-Const. Tex. art. 16, § 37, providing that me

chanics, artisans, and materialmen of every class shall have a lien on the buildings and
articles made or repaired by them for the value of their labor done thereon or materials
furnished therefor, and the Legislature shall provide by law for the speedy and efficient
enforcement of such liens, gives a lien to the classes of persons therein named, which
exists independent of statute, so that, though the statutes of the state may provide for
liens in addition to those provided for by the. Constitution, they cannot impair or detract
from the rights to liens conferred by the constitutional provision. Hutting Sash & Door
Co. v. Stitt, 218 Fed. 1, 133 C. C. A. 641.

Under Const. art. 16, § 37, providing that materialmen shall have a lien for ma

terials furnished, where plainUff furnished materials to the owner, a lien accrued un

impaired by Vernon's Sayles' Ann. Civ. St. 1914,' arts. 5621-5639, as to mechanics' liens
in general. Lyon-Gray Lumber Co. v. Nocona Cotton Oil Co. (Civ. App.) 194 S. W. 633.

Under: Const. 'art. 16, § 37, giving mechanics' liens to certain persons and directing
Legislature to provide for their enforcement, which was done by Vernon's Sayles' Ann.
Civ. St. 1914, arts. 5621-56391, compliance with statute is unnecessary as between owner

and claimants, but must be obse; ved as to third parties without actual notice that ma

terial or labor was furnished. De Bruin v. Santo Domingo Land & Irrigation Co. (Civ.
App.) 194 s. W. 654.

A constitutional provision creating involuntary liens is not entitled to llberal con

struction, and claimant must bring himself within its clear intent. First Nat. Bank v.

Lyon-Gray Lumber Co. (Civ. App.) 194 S. W. 1146.

-- Nature of clalm.-An aerial tramway for the transportation of ore over a river
to a point in Texas where it might be hauled to smelters is an improvement within this
article. A. Leschen & Sons Rope Co. v. Moser (Giv. App.) 159 S. W. 1018.

Upon finding that defendant was indebted to plaintiff for a well dug on defendant's
land, the law gave an implied lien on the land for security for the debt. Gillett v.

Holligan (Civ. App.) 162 S. W. 367.
.

Const. art. '16, § 37, giving materialmen liens upon buildings and articles made or

repaired by them, (/1' for material furnished, is inapplicable to one furnishing material
to a contractor. First Nat. Bank v. Lyon-Gray Lumber Co. (Civ. App.) 194 S. W. 1146.

'-- Contract with or consent of owner.-A purchaser of the land under a verbal
executory contract, which was subsequently carried out by the giving of a deed, was
the owner. William Cameron & Go. v. Trueheart (Civ. App.) 165 S. W. 58.

A purchaser of land under an executory contract, who subsequently fails to com

ply with his contract and receive a deed, is not the "owner" within this article. ICI.

LIENS Art. �621
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Art 5621 LIENS (Title 86

Under this article, a contract with the owner fs esserrtlal to fix the lien. ld.
Even though a deed by a corporation did not take effect as a conveyance because its

corporate seal was not attached, it was evidence of a contract to convey which could
be specifically enforced, and the grantee, who under a previous verbal contract to convey
had erected improvements, was the "owner" within this article. Id.

Where ia deed to a corporation was made before its charter was issued, the title
vested in the incorporators, and as each tenant in common is the owner except as to
his co-owners, a contract with one, to which no objection was made, was a contract
with the owner within this article. Id.

One merely in possession under a contract to purchase or under an unexecuted parol
gift is not the owner of the la.nd and cannot create a mechanic's lien on it. Wilkerson
& Satterfield v. McMurry (Civ, App.) 167 S. W. 275.

Only the owner or his agent, trustee, or contractor may make contracts fixing liens
on lands and buildings. Id.

.

Const. art. 16, § 37, 'does not give a mechanic's lien to those who furnish labor and
materials to the principal contractor, without privity of contract between therm and the
owner. First Baptist Church of Tyler v. Carlton Lumber Co. (Civ. App.) 173 S. W. 1179.

That a lessee was required to put certain improvements on the property, which on

expiration of the lease, were to become the lessor's property, would not authorize a

.mechanic's lien upon the property under a contract with the lessee, independent of
whether lessor's general manager consented that lessee might give lien. Cleburne St.
Ry. Co. v. Barber (Civ. App.) 180 S. W. 1176.

The record owner of farm lands, who did not know that a well was being drilled

thereon, pursuant to contract with another to whom he later conveyed,. until the work
was in progress, and did not know that the contractors were not fully mformed of the
facts relating to the title of the land, did not acquiesce in or consent to the work so as

to affect his rights. Eardley Bros. v. Burt (Civ. App.) 183 S. W. 721.
Under mechanics' lien statutes, such as that of Texas, the mere fact that the own

er of property acquiesced in or even consented to the furnishing of material to be used
, on the premises, or the performa.nce of labor, cannot fix liens on the property. Id.

One who has only a contract to purchase land is not the owner thereof within the

meaning of the mechanics' lien statutes. Id.
Under Const, art. 16, § 37, providing for mechanics' liens, and the mechanic's lien

statutes, in view of Rev. St. 1911, Final Title, § 3, held, that holder of a 991-year lease
had right to' subject property to mechanic's lien, and its' estate was subject to such lien.
Ogburn Gravel Co. v. Watson Co. (Civ, App.) 190 S. W. 2�5.

-- Breach of contract.-Person contracting to install heating and plumbing in
building and abandoning contract upon owner's refusal to pay an estimate held entitled
to a lien under this article. King v. Collins (CN. App.) 179 S. W. 899.

-- Persons eritttled to Ilen.-Where a bankrupt had a subcontract to furnish a

building contractor with certain material and millwork called for by the general con

tract for the construction of'a building, to be used by the contractor in the work, and
the bankrupt, though having nothing to do with the placing of the. material in the
building, in order to perform its contract, contracted with petitioner to manufacture and
furnish certain material and millwork called for by the' bankrupt's contract in accord
ance with details rurnigned to petitioner for the manufacture of such materials, the
same having been manufactured, supplied to the bankrupt, and used by the contractor
in the building; petitioner was entitled to a lien under Const. Tex. art. 16, § 37, provid
ing that mechanics, artisans, and materialmen of every class shall have a lien on the
buildings and articles made or repaired by them for the value of their labor done
thereon or materials furnished therefor. Hutting Sash & Door Co. v. Stitt, 218 Fed. 1,
133 C. C. A. 641.

Operation and effect-Property, estates, or rights affected.-Where the title to farm
lands stood in the name of one other than the trustee for the farms who managed them
and contracted for the cleaning and drilling of wells thereon, it became the duty of the
contractors for the work to ascertain what rights had been acquired by such trustee.
Eardley Bros. v. Burt (Civ. App.) 182 S. W. 721.

One furnishing materials for construction of a factory has no lien upon machinery
installed therein .not in any way permanently affixed to the realty. Lyon-Gray' Lumber
Co. v. Nocona Cotton Oil Co. (Civ. App.) 194 s. W. 633.

.

Waiver of lien.-Where an instrument provided for waiver of a vendor's lien in favor
of a mechanic's lien, the words "mechanic's lien" were used in the sense of a lien given
by arts. 5621-5639,· covering both material and labor. Dtrwortb & Green v. Ed Steves &
Sons (Civ. App.) 169 S. W. 630, writ of error dismissed Dilworth v. Ed Steves & Sons
(Bup.) 174 s. W. 279.

In action to enforce mechanic's lien, testimony by claimants that they did not intend
to waive Iien when accepting chattel mortgage is inadmissible, since mortgage may have
operated as waiver as matter of law. De Bruin v. Santo Domingo Land & Irrigation Co.
(C'iv. App.) 194 S. W. 654.

Art. 5622. [3295] When to be filed.
Cited, American Indemnity Co. v. Burrows Hardware Co. (Clv. App.) 191 s. W.

574.

Necessity of filing.. -Const. art. 16, § 37, fixes the lien of the materialman, where
the materials are furnished under contract with the owner of the premises; and, in
order to enforce the lien against the owner, it is not necessary to file an account with
the county clerk, as required by this article. William Cameron & Co. T. Trueheart (Civ.
App.) 165 S. W. 58.

.
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Time for filfng.-Plaintiff, who furnished the materials for the construction of an
- aerial tramway and also furnished a superintendent to. oversee the work, is a contractor

within this article and therefore had four months within which to file ·its contract so as

to perfect its lien upon the tramway. A. Leschen & Sons Rope ICO. v. Moser (Civ. App.)
169 S. W. 1018.

.

A debt for materials furnished accruing at the date of the last delivery, no lien can

be had, where the materials were not included in the contract, but were merely charged
to an open account, unless the sworn statement is filed within the four months limited
by statute. Id.

Where extra materials were furnished for the construction of an aerial tramway, al
though there was a written contract, a mechanic's lien upon the completed structure. for
the payment of such materials must be perfected regardless of the contract; the contract
provisions as to the time of the maturity of the indebtedness not governing. Id.

While the statute extends the time when indebtedness for material furnished shall
accrue so as to fix it at the time when the last material was delivered, the furnishing of
labor after the last delivery will not further extend the time of accrual of the indebted
ness for material so as to support the lien upon a sworn statement filed more than four
months after the last delivery. Id.

Where a contract requiring plaintiff to furnish a superintendent for the construc
tion of an aer'ial vtramway, materials of which were furnished by plaintiff, provided that
for furnishing such superintendent plaintiff should be paid weekly, each weekly. item
stood alone and a lien could be had upon only those payments which accrued within four
months of the time of the filing of the contract. Id.

Effect of failure to file.-Under .Const. art. 16, § 37, a lien is not lost by the material
man's failure to file an itemized account of his claim pursuant to statute. Harlan v, Tex
as Fuel & Supply Co. (Civ. App.) 160 S. W. 1142.

Art. 5623. [3296] Written notice to owner; filing with county
clerk; owner to file contract and bond of 'contractor ; effect..�Any per
son, firm or corporation who may furnish any material to or perform any
labor for any contractor, sub-contractor, building or improvement, or to

repair any house, building OF improvement, or to construct any railroad,
or its properties, by giving written notice to the owner or his agent of
such house, building or imp.rovement, or the railroad company, its agent
or receiver, of each and every item furnished, and by showing how much
there is due and unpaid on each bill of lumber or material furnished, or

labor performed, by such person, firm or corporation, or at any time
within ninety days after the indebtedness shall have accrued, may fix
and secure the lien provided for in this chapter as to the material or la
bor furnished at the time or subsequent to the giving of the written no

tice above provided for, by filing in the office of the county clerk of the
county in which such property is located, and if it be a railroad company
in any county through which its road may pass, an itemized account of
his or theirclaim as provided in this article, and cause the same to be re

corded in a book kept by the county clerk for that purpose. Said owner,
railroad company, its agent or receiver, shall cause to be executed a writ
ten contract for such erection, repair or improvement, and cause same to
be filed with the county clerk of the county where the property is situ
ated, and shall also cause to be executed and filed with said county clerk
before the work is begun, a good and sufficient bond by said contractor,
conditioned as hereinafter provided; and when said bond and contract
shall be so executed and filed, the said owner, railroad company, its agent
or receiver, shall in no case be compelled to pay a greater sum for or on

account of labor performed, or material, machinery, fixtures or tools fur
nished, than the price or sum stipulated in the original contract between
such owner and contractor. [Acts 1895, p. 194; Act March 31, 1915, ch.
143, § 1.]

Explanatory.-This act took effect 90 days after March 20, 1916, date of adjournment.
The act amends art. 5623, tit. 86, ch. 2, Rev. Civ. St., 1911.

'. Cited, Texas Bldg. Co. v. Collins (Civ. App.) 187 S. W. 404; De Bruin v. Santo Domin
go Land & Irr. Co. (Civ. App.) 194 S. W. 654.

In general.-Under this article, a matertalman who did not fix his lien before the
contractor abandoned the contract at a time when there was nothing owing him cannot
claim a lien against the property. First Baptist 'Church of Tyler v. Carlton Lumber Co.
(Civ. App.) 173 S. W. 1179. .

Petitions seeking to establish liability by reason of mechanics' liens, held bad for'
failing to allege date of giving notice. General Bonding & Casualty Ins. Co. y. McCurdy
(Civ. App.) 183 S. W. 796.

SUPP.VEBN.S.CIV.ST.TEX.�82 1297,



Art. 5623 LIENS (Title 86

Where laborer fails to take measures provided by arts. 5621-5623, 5631, to secure lien
on building intended for occupancy as homestead, he cannot enjoin its delivery by con

tra?tor to owner. Norton v. Elliott (Civ, App.) 184 s. W. 1096.

Constitutlonality.-State statute making obligation of contractor's bond inure to
benefit of materialmen and laborers as well as owner held valid, and not to impair ob
ligation of contracts, or deprive the parties of due process of law. American Indemnity
Co. v. Burrows Hardware Co. (Civ. App.) 191 S. W. 574.

-

Notice to owner-Necesslty.-Under the statute, an owner employing a contractor is
not liable to a subcontractor or materialman for any amount paid to the contractor un

til notice is served, but from such notice he cannot make further payments to the con

tractor without incurring liability for any lien debt. Wilkerson & Satterfield v. McMurry
(Clv. App.) 167 s. W. 275. I

Where materialmen failed to serve owner of a building for which material was fur
nished with a written notice of their claims against contractor as required by statute,
they did not acquire a lien on property. T'exas Glass & Paint Go. v. Crowdus (Sup.) 193
s. W. 1072.

Under arts. 5621, 5623, giving contractors' materialmen mechanics' liens, and requiring
giving of notice to owner and filing with county clerk, the provisions regarding notice
are mandatory. First Nat. Bank v. Lyon-Gray Lumber Co. (Civ. App.) 194 s. W. 1146.

A contractor's materialman is entitled to a mechanic's lien only to amount owner owed
contractor when materialman notified him that material was being furnished pursuant
to this a�ticle. Id.

-

-- Sufficle.ncy.-Itemized notices served upon the agent of the owner of a building
under construction, which were shown to the owner when there was enough due under
the contract to have paid the claims, held sufficient under this article. Seeling v. Alamo
Iron Works (Civ. App.) 173 S. W. 520.

When materialman furnishes material used in construction of buildtng, and gives
notice to owner before payment of contract price, failure to give notice of each item held

immateria\ to fix lien. Ogburn Gravel Co. v. Watson Co. (Civ. App.) 190 S. W. 205.
-- Filing.-Under this article, a materialman who gave the required notices to the

agent of the owner of a building is entitled to a lien, though he did not file' his notice
with the county clerk within the 90 days specified by statute. Seeling v. Alamo Iron
Works (Civ. App.) 173 S. W. 520.

Itemized account-Sufficiency.-Where a contract required plaintiff, who furnished
the materials for the construction of aerial tramway, to supply the purchaser with a

superintendent for its construction, the filing of a sworn statement to secure a lien for
extra materials, which were not included within the contract, will not support a lien for
items due for the superintendent's services. A. Leschen & Sons Rope Co. v. Moser (Civ.
App.) 159 S" W. 1018.

Limitation of amount of owner's liability.-A statutory provision limiting owner's
liability on mechanic's lien claims to contract price does not prevent a materialman from
claiming installments due contractor, although nothing was due him when building was

completed, and owner had expended more than contract price in finishing work after
contractor quit. First Nat. Bank v. Lyon-Gray Lumber Co. (Civ. App.) 194 S. W. 1146.

Art. 5623a. Duty of owner to. take bond ; form and contents; suit
on bond; change of plans not to discharge sureties.-The owner, rail
road, receiver or his agent shall take from every contractor described in
this chapter a good and· sufficient bond in the sum of at least the full
amount of the contract price, where said contract price is equal to or

less than one thousand dollars ,; three-fourths ,of the contract price where
said contract price exceeds one thousand dollars, but does not exceed five
thousand dollars; one-half the contract price where said contract ex

ceeds five thousand dollars, but does not exceed one hundred thousand
dollars; and one-third of the contract price where said contract exceeds
one thousand dollars, payable to the said myner, railroad or .receiver.
The condition of said bond shall be the true and faithful performance of
the contract, and the payment of all sub-contractors, workmen, laborers,
mechanics and furnishers of material by the undertaker, contractor,
master mechanic or engineer, the said bond to be made in favor of the
owner, sub-contractors, workmen, laborers, mechanics and furnishers of
material as their interest may appear, all of whom shall have the right to

sue upon said bond; and regardless of the provisions or wording of any
such bond, said bond shall be construed by the courts, whetlier so speci
fied or not, to guarantee the true and faithful performance of the contract
and the payment of all claims of each and every sub-contractor, work
man, laborer, mechanic and furnisher of material against the undertaker,
contractor, master mechanic or engineer, and it shall guarantee the pay-
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Chap. 2) LIENS Art. 5623c

ment of such claims, regardless of whether or not they are secured by
any lien. Suit may be brought on said bond by the owner, sub-contrac
tor, workmen, laborers, mechanics and furnishers of materials, or any
of them, and they and each of them shall have the right to recover on

said bond in the same manner as if the bond were made payable directly
to them. Suit on such bond may be brought in the county where the
owner resides or where the work is performed, and at any other place
provided by law. No change or alteration in the plans, building, con

struction or method of payment shall in any way avoid or affect the lia

bility on said bond, and the sureties on said bond shall be limited to such
defenses only as the principal on said bond could make. [Act March 31,
1915, ch. 143, § 2.]

ExplanatorY.-Sec. 2 of this. act provides that art. 5623a be added to trtle 86, ch. 2-,
to read as above.

Cited, Norton v. Elliott (Civ. App.) 184 S. W. 1096; De Bruin v. Santo Domingo
Land & lIT. Co. (Civ, App.) 194 S. W. 654.

Operation' and effect in general.-Stipulation in building contractor's bond for with
holding of payment to contractor until claimants' are paid held not to authorize owner

to pay claims, whether there was any liability or not. Texas Fidelity & Bonding Co. v.

Brown (Civ. App.) 179 S. W. 1125. .

Where owner and contractor made contract for construction; their contract must be
construed and their rights determined in view of this article, as amended by Acts 34th
Leg. c. 143, making the benefit of a bond given by a contractor inure to materialmen and
laborers. American. Indemnity Co. v. Burrows Hardware 'Co. (Civ, App.) 191 S. W. 574.

Liability on contractor's bond.-A surety in a building oontractor's bond conditioned
on the contractor discharging the property from liens and incumbrances and paying
claims which may' become liens is not liable to a materialman taking no steps to secure

a lien. Wilkerson & Satterfie1d v. McMurry (C'iv. App.) 167 S. W. 275.
Contractor's building bond providing that it was for benefit of all persons who might

become entitled to liens, and conditioned that contract should be completed free of liens,
read in connection with provision of contract for furnishing owners' release from liens
by the bond held tosecure claim of subcontractor failing to give statutory notice of lien
to builder. Bullard v. Norton (Sup.) 182 s. W. 668.

Provisions of a contractor's bond construed, and held to obligate surety to pay claims
of materialmen who were entitled to fix a lien on property, but failed to do so because
of default in giving statutory notice. Texas Glass & Paint Co. v. Crowdus (Sup.) 193 S.
W. 1072.

Where a contractor's surety guaranteed owner against mechanics' liens, the surety
is liable, although 'the owner made payments to contractor with knowledge of outstand
ing, unpaid claims. First Nat. Bank v. Lyon-Gray Lumber Co. (Civ. App.) 194 'S. W.
1146.

'

Right of action on contractor's bond.-Where an owner of land requires of his con

tractor a bond binding him and his surety to pay all debts contracted for materials,
materialmen may sustain an action against the contractor and the surety upon the bond.
General Bonding & Casualty Ins. Co. v. Waples Lumber Co. (Civ. App.) 176 S" W. 651.

Contractor's surety bond held to .run only to the owner, so that, where there was no

proviston evidencing such undertaking, it could not be' sued upon by materialmen, direct
ly or through the owner, as trustee, for their benefit. Id.

Where bond of a contractor for the building of a church was for use and benefit of
all persons entitled to liens, a materiai'man who did not give proper statutory notice to
church held entitled to sue sureties on bond for payment of his debt. Buell Planing Mill
Gorp. v. Bullard (Civ. App.) 189 s. W. 776.

Under art. 5621, and this article as amended by Acts 34th Leg. c. 143, held, that one

furnishing machinery and tools does not receive the beneftt of contractor's bond unless
named therein; the word "material" not including such articles. American Indemnity
Co. v. Burrows Hardware Co. (Civ. App.) 191 S. W. 574.

.

Art. 5623b. Cumulative of other remedies.�The provisions of Ar
ticles 5623 and 5623a shall not be construed to deprive or abridge ma

terial men, artisans, laborers or mechanics of any rights and remedies
now given them by law, and by other articles of this chapter and the pro
visions of said Articles 5623 and 5623a shall be cumulative of the other
provisions of this chapter. [Id., § 3.]

Explanatory._':Sec. 3 provides that art. 5623b be added to title 86, ch. 2, to read as
above ..

Cited, De Bruhl v. Santo Domingo Land & Irr. 'Co, (Civ. App.) 194 S. W. 654.

Art. 5623c. Extent of liability of owner.-Nothing in this Act shall
be construed to fix a greater liability against the owner than the price or

sum stipulated to be paid in the contract between such owner and con

tractor, [Id., § 4.]
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Art. 5623d. Partial invalidity.-It is provided hereby that if any of
the. provisions of this Act shall for any reason be held to be invalid or

unenforcible, the remainder of this Act shall, nevertheless, not be af
fected thereby, but shall remain in full force and effect. [Id., § 5.]

Art. 5628. [3301] Priority of lien.
Liberal construction.-Arts. 5621, 5622, giving a mechanic's 'lien upon the improve

ments precedence over prior liens on' the land, and authorizing the removal of such im

provements, are in derogation of the common law, but, being intended to secure me

chanics and materialmen in their pay, and under the express terms of Rev. St. 1879, p.

718, Gen. Prov. § 3, should be liberally construed to effect the purpose. William Camer
on & Co. v: Trueheart (Civ, App.) 165 s. W. 58.

Priorities in general.-'-As between a vendor's lien upon the land and the lien of a

materialman who subsequently furnished lumber for improvements under a contract
with a purchaser of the land under executory agreement, the equities were all with the
materialman as respects the improvements. William Cameron & Co. v. Trueheart (Civ.
App.) 165 s. W. 58.

A vendor's lien on land sold has priority over a mechanic's lien thereon based upon
the drilling of an artesian well for the buyer. Eardley Bros. v. Burt (Civ. App.) 182 S.
W. 721.

.

Liens given to secure notes at a date prior to the furnishing of materials by plaintiff
are superior to plaintiff's right to a mechanic's lien. Lyon-Gray Lumber Co. v, Nocona
Cotton OilCo. (Civ. App.) 194 s. W. 633.

.

Sale of property.-Where a mining company purchased from defendant the materials
for a tramway, one end of which was to be situated upon land in which it had no inter

est, a purchaser of the land after the construction of the tramway took it free from any
"Iieri, regardless of whether he knew of the construction of the tramway and that 'the
seller had not been paid. A. Leschen & Sons Rope Co. v. iMoser (Civ, App.) 159 S. W.
1018.

Waiver of Hens.-An instrument waiving a vendor's lien in favor of a mechanic's
lien held an offer to waive the lien in favor of any person who would erect a house on

the land, and the house having been erected, the vendors were estopped to deny the
validity of the waiver because executed by them alone. Dilworth & .Green v . Ed. steves
& Sons (Civ. App.) 169 S. W. 630, writ of error dismissed Dilworth v. Ed. Steves & Sons
(Sup.) 174 S. W. 279.'

.

A waiver. of a vendor's lien in favor of a mechanic's lien held to cover the cost of
material and labor necessary to complete the building, but not taxefi paid under the con

tract or attornev's fees in a note for the price. Id.

Art. 5629. [3302] When improvements sold separately, purchaser
may remove.

Liberal conetructton.c-Bee William Cameron & Co. v. Trueheart (Civ. App.) 165 S.
W. 58; note under art. 5628.

Right to remove improvements.-See William Cameron & Co. v. Trueheart (Civ,
App.) 165 s. W. 58.

Art. 5631. [3304] On homestead, how fixed.c--When material is
furnished, labor performed, improvements as defined in this chapter and
title made, or erections or repairs made upon homesteads, if the owner

thereof is a married man, then, to fix and secure the lien upon the same,
it shall be necessary for the person or persons who furnish the material
or perform the labor before such material is furnished or labor is per
formed, to make and enter into a contract in writing, setting forth the
terms thereof, which shall be signed by the owner and his wife, and
privily acknowledged by her, as is required in making sale of homestead.
And such contract shall be recorded in the office of the county clerk in
the county where such homestead is situated, in a well-bound book to be
kept for that purpose; provided, when such contract has been made and
entered into by the husband and wife and the contractor or builder, and
the same has been recorded, as heretofore provided, then the same shall
inure to the benefit of any and all persons who shall furnish material or

labor thereon for such contractor or builder. [Acts 1889, p. 110, § 11;
Act March 31, 1917, ch. 171, § 1.]

Explanatory.-The act amends tit. 86, ch, 2, Rev; 'Civ. St., so that art. 5631 therein
shall read as above. Took effect 90 days after March 21, 1917, date of adjournment.

In genera I.-In an action to foreclose, the defense that the property was a home

stead, and that the wife of the owner did not execute any written contract for the work
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as required by statute to fix a lien thereon, was available under the general denial. Wil
kerson & Satterfield v. McMurry (Civ. App.) 167 S. W. 275.

Where the plaintiff contracted with the defendant to pave the street in front of a

lot held under a warranty deed, carrying title to the center of the street, the work was

an improvement upon the entire lot, and defendant was entitled to a mechanic's lien,
under this article. Lewis v. Roach Manigan Paving Co. (Civ. App.) 184 S. W. 68(}.

Necessity of compliance 'with requirements.-Where laborer fails to take measures

provided by arts. 5621-5623, 5631, to secure lien on building intended for occupancy as

homestead, he cannot enjoin its delivery by contractor to owner. Norton v. Elliott (Civ.
App.) 184 S. W. 1096.

.

A mechanic's lien on a homestead can be acquired only by strict compliance with this
article, and, under maxim that equity follows the law, one who fails to secure a me

chanic's lien cannot claim an equitable lien. Colleps v, George W. Smith Lumber Co.

(Civ. App.) 185 S. W. 1043.

Sufficiency of contract.-Where the owners of a homestead, desiring to improve the
same, executed a note and contract reserving a mechanic's lien to the contractor, who
transferred same to plaintiff's testator, who advanced the money, representing that all

prior labor and materials had been paid for, the hen was valid as to all work done and
materials furnished after the execution of the note and Hen contract. Melcher v. Higbee
(Civ. App.) 165 S. W. 478.

Where defendants purchased rural property for a home, and so notified complain
ants before purchasing materials to construct a house, they could not fix a lien under a

contract not signed and acknowledged 'by ,the wife. Conlee v. Merchants' & Planters'
Lumber Go. (Ctv, App.) 173 S. W. 586.

Art. 5632.

property.
Construction and operation.-An original contractor cannot complain that notice of

materials furnished a subcontractor was not given to him, since the statute only re

quires notice to be given to the owner of the building. Wflson v. Sherwin-Williams
Paint Co. (Civ. App.) 160' S. W. 418.

.

Effect of notice.-Though notice of materials furnished a subcontractor was not giv
en the owner of a building until after all the materials were furnished and the lien
filed, yet where it was given before the owner had paid the original contractor, the ma

terialman was entitled to enforce his lien. Wilson v. Sherwin-Williams Paint Co. (Civ.
App.) 160 S. W. 418.

,
Where the owner of a building, after notice of the claim of a materialman for ma

terials furnished a subcontractor, paid the original contractor, both he and the original
contractor became personally liable to materialmen. Id.

Under the statute, an owner employing a contractor is not liable to a subcontractor
or materialman for any amount paid to the contractor until notice is served, but from
such notice he cannot make further payments to the contractor without incurring lia
bility for any lien debt. Wilkerson & Satterfield v. McMurry (Civ. App.) 167 S. W. 275.

Petitions seeking to establish liability by reason of mechanics' liens held bad for
failing to show the amount of the contract price unpaid to the contractor at the time
of the notice, or the amounts thereafter paid to him. General Bonding & Casualty Ins.
Co. v. McCurdy (ClV. App.) 183 S. W. 796.

[3305] Notice 0.£ sub-contractor or laborer to owner of

Art. 5635.
tractors, etc.

Cited, Wilson v. .Bherwln-Willtams Paint Co. (Civ. App.) 160 S. W. 418.

[3308] Original contractor to defend suits by sub-con-

Art. 5637. [3310] Liens upon equal footing.
Cited, Kelsay Lumber Co. v. Rotsky (C'iY. App.) 178 S. W. 837.

In general._;_In suit to 'foreclose mechanic's lien, evidence that after it accrued one
defendant had purchased subsequent liens on the same property without showing their
amount is not a sufficient showing that the property exceeded in value prior liens there
on so as to warrant rever-sal of judgment refusing foreclosure. Lyon-Gray Lumber Co.
v. Nocona Cotton Oil Co. (Civ. App.) 194 S. W. 633.

Art. 5638. Enforcement of.
DIscharge of slirety.-As between the owner and the building contractor, the con

tractor's surety is released by failure of the owner to retain 10 per cent. for payment
of artisans and mechanics, as required by this article. Kelsay Lumber Co. v. Rotsky
(Civ. App.) 178 S. W. 837.

Partles.-In an action against an original contractor and the owner of a building for
materials furnished to a subcontractor and to enforce the lien against the building, rep
resentatives of the subcontractor were not necessary parties, where he .died insolvent and
the only property he had was exempt. Wilson v. Sherwin-Williams Paint Co. (Civ. App.)
160 S. W. 418.
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CHAPTER TWO A

LIENS ON OIL, GAS, OR WATERWELLS, MINES, QUARRIES,
AND PIPE LINES

Art.
5639a. Contracting laborers and material-

men entitled to lien.
5639b. Subcontractors entitled to lien.
5639c. Priority of lien.
5639d. Proceedings to .fix lien; removal of

property.

Art.
563ge. Sale or removal of property; reme-

dies of lienholders.
5639f. Remedy cumulative.
5639g. Extent of liability of owner.

5639h. Partial invalidity.

Article 5639a. Contracting - laborers and materialmen entitled to

lien.-Any person, corporation, firm, association, partnership, material
man, artisan, laborer or mechanic, who shall, under contract, express or

implied, with the owner of any land, mine or quarry, or the owner of any
gas, oil or mineral leasehold interest in land, or the owner of any gas
pipe line or oil pipe line, or owner of any oil or gas pipe line right of way,
or with the trustee, agent or receiver of any such owner, perform labor
or furnish material, machinery or supplies, used in the digging, drilling,
torpedoing, operating, completing, maintaining or repairing any such oil
or gas well, water well, mine or quarry, or oil or gas pipe line, shall have
a lien on the whole of such land or leasehold interest therein, or oil pipe
line or gas pipe line, including the right of way for same, or lease for oil
and gas purposes, the buildings and appurtenances, and upon the ma

terials and supplies so furnished, and upon said oil well, gas well, wa

ter well, oil or gas pipe line, mine or quarry for which same are fur
nished, and upon all of the other oil wells, gas wells, buildings and ap
purtenances, including pipe line, leasehold interest and land used in oper
ating for oil, gas and other minerals, upon-such leasehold or land or pipe
line and the right of way therefor, for which said material and supplies
were furnished or labor performed. Provided, that if labor supplies,
machinery, or material is furnished to a leaseholder the lien hereby cre

ated shall not attach to the underlying fee title to the land. [Act Feb.
13, 1917, ch. 17, § 1:]

Took effect 90 days after March 21. 1917, date of adjournment.

Art. 5639b. Subcontractors entitled to lien.-Any person, corpora
tion, firm, association, partnership or materialman, who shall furnish
such machinery, material or supplies to a contractor or sub-contractor,
or any person who shall perform such labor under a sub-contract with a

contractor, or who as an artisan or day laborer in the employ of such
contractor or sub-contractor, shall perform any such labor, shall have a

lien upon the said land or leasehold interest therein, or oil pipe line or

gas pipe line, including the right of way therefor, or lease for oil and gas
purposes, the buildings and appurtenances, and upon the materials and

. supplies so furnished, and upon said oil well, gas well, water well, oil or

gas pipe line and the right of way therefor, mine or quarry, for which
same arc furnished, and upon all of the other oil wells; buildings and ap
purtenances, leasehold interest, oil or gas pipe line including right of way,
or land used ,in the operating. for oil, gas or other minerals upon said lease
hold or land for which said material and 'supplies were furnished and la
bor performed, in the same manner and to the same extent as the original
contractor, for the amount due him for material furnished or labor per
formed. [Id., § 2.]
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Art. 5639c. Priority of lien.-The lien herein provided for shall at

tach to the machinery, material, supplies and the specific improvements
made, in preference to any prior lien or encumbrance or mortgage upon
the land or leasehold interest upon which the said machinery, material,
supplies or specific improvements are placed or located, provided how
ever, that any lien, encumbrance, or mortgage upon the land or lease
hold interest at the time of the inception 'of the lien herein provided,
for, shall not be affected thereby; and the holders of such liens upon
such land or leasehold interest shall not be necessary parties in suits to

foreclose the liens hereby created. [Id., § 3.]
Art. 5639d. Proceedings to fix lien; removal of property.-The liens

herein created shall be fixed and secured and notice thereof shall be given
and such liens shall attach and be enforced in the same manner, and
materialman's statement, or the lien of any laborer herein mentioned
shall be filed and recorded within the same time, and in the same manner

as provided for in Chapter 2, Title 86, entitled "Liens," of the Revised
Statutes of 1911 of the State of Texas, relating to liens for mechanics,
contractors, builders and materialmen as the same now exists or may
hereafter be amended. Whenever any person shall remove any such
property to a county other than the one in which the lien has been filed,
the lien holder may within 90 days thereafter file an itemized inventory
of the property so removed, showing how much there is due and unpaid
thereon, with the clerk of the county to which it has been removed,
which shall be recorded in the materialman's lien records of such county,
and such filing shall operate as notice of the existence of the lien and the
lien shall attach and extend to the land or leasehold and other premises,
properties and appurtenances to which said properties so removed shall
attach, of the kind and character enumerated in Sections one and two
hereof. [Id., § 4.]

Art. 563ge. Sale or removal of property; remedies of lienholders.
When the lien herein provided for shall have attached to the property
covered thereby, neither the owner of the land nor the owner of said oil,
gas or mineral leasehold interest therein, nor the owner of any gas pipe
line or oil pipe line nor the contractor, nor the sub-contractor, nor the
purchaser, nor the trustee, receiver or agent, of any such owner, lessor,
lessee, contractor, sub-contractor or purchaser, shall either sell or re

move the property subject to said Iien or cause same to be removed from
the land or premises upon which they were to be used, or otherwise sell
or dispose of the same, without the written consent of the holder of the
lien hereby created; and in case of any violation of the provision of this
article, the said lien holder shall be entitled to the possession of the
property upon which said lien exists wherever found, and to have the
same then sold for the payment of his debt, whether said debt has be
come due or not. [Id., § 5.]

Not�.-Sec. 6 makes it a misdemeanor to remove property subject to the lien, and
is set forth post as art. 1430a of the Pen. Code.

Art. 5639f. Remedy cumulative.-The provisions of this Act shall
not be construed to deprive or abridge materialmen, artisans, laborers,
or mechanics of any rights and remedies, now given them by law, and
the provisions' of this Act shall be cumulative of the present lien laws.
[Id., § 7.]

Art. 5639g. Extent of liability of owner.-Nothing in this Act shall
be construed to fix a greater liability against the owner of the land or

leasehold interedt therein than the price or sum stipulated to be paid in
1303



Art. 5639h LIENS (Title 86

the contract under which such material is furnished, or labor performed.
[Id., § 8.]

Art. 5639h. Partial invalidity.-It is hereby provided that if any of
the provisions of this Act, shall, for any reason, be held to be invalid or

unenforcible, the remainder of this Act shall, nevertheless, not be affect
ed hereby, but shall remain in full force and effect. [Id., § 9.]

CHAPTER THREE

LIENS OF RAILROAD LABORERS

Article 5640. [3312] Railroad laborers, etc., to have lien, when.
Who entitled to Iien.-This article applies to copartners who worked themselves and

employed about 30 teams on grading work, especially where no profit was made on the
job. Texas Bldg. Co. v. Collins (Civ." App.) 187 8'. W. 404.

.

This article applies to a subcontractor's foreman or sup.erintendent earning $200
per month and doing an appreciable amount of manual labor. Id,

Property subject to lien.-Where town lands, legal title to which was held by bonus
committee of railroad, was sold by their trustee under authority, such land was dis

charged from the trust, so that grade workers for road could not claim lien by virtue
of contract between bonus committee and railroad, but had to look to m.oney represent
ing land. King v. Lane (Civ. App.) 186 s. W. 392.

CHAPTER FOUR

LIENS OF ACCOUNTAWl'S, BOOK-KEEPERS, ARTISANS,
CRAFTSMEN, FACTORY OPERATIVES, MILL OPER

ATIVES, SERVANTS, MECHANICS, QUARRYMEN,
COMMON LABORERS AND FARM HANDS

Art.
5644. Who entitled to liens.
5644a. Newspaper workers in editorial, ad

vertising and
...
business departments.

Art.
5645. Liens, how fixed.
5646. Wages, when paid.
5647. Right of assignment.

Article 5644. Who entitled to liens.
See Neblett v. Barron (Civ, .App.) 160 S. W. 1167.

Prior-ity.-Under Vernon's Sayles' Ann. Giv. St. 1914, art. 5644, in force when oil
well's chattel mortgage on machinery, etc., was given, lien of laborers engaged in drtll
ing well, if given by the statute, was prior to that of the chattel mortgage, article 5671
not applying. Barton v. Wichita River Oil Co. (Civ. App.) 187 S. W. 1043.

Persons entitled to Ilen.-Where plaintiff contracted to perform personal services
at a yearly wage and at the expiration of the first year agreed that payment of the
balance due him should be deferred, that agreement did not preclude him from ac

quiring a laborer's lien for services performed during the second period of service.
Carthage Ice & Light Go. v. Roberts (Civ. App.) 166 S: W. 12.

Under Vernon's Sayles" Ann. Civ. St. 1914, art. 5644, intervener, who managed an
abstract business, but performed much clerical work, held entitled to a laborer's lien.
Ferrell-Michael Abstract & Title Co. v. McCormac (Clv. App.) 184 S. W. 1081.

The assignee of claims of laborers engaged in drilling an oil well, who after fore
closure asserted a lien under Vernon's Sayles' Ann. Giv. St. 1914, art. 5644, superior to
that of an existing chattel mortgage, had the burden of showing that such a lien was

\ given by the statute. Barton v. Wichita River Oil Co. (Civ. App.) 187 S. W. 1043.
Under Vernon's Sayles' Arm. Civ. St. 1914, art. 5644, prescribing who are entitled

to liens, party who threshed wheat with his machine £0:1' agreed consideration under con

tract had no lien on grain. Farmers' Elevator Co. v. Advance Thresher Co. (Civ. App.)
189 S. W. 10'18. .

Property subject to lien.-Under Vernon's Sayles' Ann. Civ. St. 1914, art. 5644, and
Rev. St. 1911, art. 5502, subds. 1, 6, and C'onst. art. 1, § 3, held that laborers drilling an

oil well with the machinery of an oil company had no lien upon such machtnery, Bar
ton v. Wichita River Oil Go. (Civ. App.) 187 S. W. 1043.

Art. 5644a. Newspaper workers in editoria1, advertising and busi
ness departments.-Whenever any newspaper worker in the editorial
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or reportorial department of any newspaper, publication or periodical,
whether daily or otherwise, also any solicitor, clerk or other employee
in the advertising or business office of any newspaper, publication or

periodical, whether daily or otherwise, shall labor or perform any s�rv
ice in any of the departments or offices of such newspaper or periodical,
under or by virtue of any contracts or agreements, written or verbal,
with any person, employer, firm, corporation, or his, her or their agent or

agents, receiver, or receivers, trustee or trustees, in order to secyre the

payment of the amount due by such contract or agreement, wrrtten or

verbal, the hereinbefore mentioned employees shall have a first lien upon
all products, papers, machinery, tools, fixtures, appurtenances, goods,
wares, merchandise, subscription contracts, chattels, thing or things of
value of whatsoever character that may be created in whole or in part
by the labor of such persons, or necessarily connected with the perform
ance of such labor or service which may be owned by, or in possession of
the aforesaid employer, person, firm, corporation or his, her, or their
agent or agents, receiver or receivers, trustee or trustees. [Act March
29, 1917, ch. 126, § 1.]

,

Explanatory.-The act amends title 86, chapter 4, Rev. Ctv, St. 1911, by addlng' after
art. 5644, a new article to be entitled 5644a. Took effect 90 days after March 21, 1917,
date of adjournment.

Art. 5645. Liens, how fixed.
Necessity of compliance with statute.-In absence of compliance with statutes, rarrn

hand, who contracted to work for wages to be, paid out of cotton produced by his labor,
had no lien for wages on the cotton, and its acquisition in payment of his services was

subject to registered chattel mortgage. 'Porn Eads & Co, v. Honeycutt (Clv. App.) 185
S. W. 1030.

A statutory lien can exist only when it has been perfected in manner prescribed by
statute authorizing it. Farmers' Eilevator Co. v; Advance Thresher Co. (Civ. App.) 1�;:I
S. W. 1018.

Computation of time for filing account.-Indebtedness for farm labor performed by
the day accrues weekly, regardless of an agreement that payment shall not be made un

til crop is sold, and hence to protect the lien the laborer must file his account within 30
days after the expiration of the week in which services were rendered. Neblett v. Bar
ron (Civ. App.) 160 S. W. 1167.

Art. 5646. Wages, when paid.
N ote.-This article is to some extent superseded and modified by Act March 1, 1915,

set forth ante as arts. 5246-98 to 5246-100, Inclusive.

Art. 5647. Right of assignment.
In general.-Wages, being property, may be sold or assigned as other property if

the transaction is in fact a sale and not a usurious loan under the guise of a sale. Cot
ton v. Coop-er (Clv. App.) 160 S. W. 5917.

CHAPTER SEVEN

CHATTEL MORTGAGES
Art.
5654. Reservation of title in chattel mort

gages, and to be recorded.
5655. All instruments intended to operate

as liens to be recorded.
5659. Satisfaction to be entered.

Art.
5660. Property not to be removed.
5661. Not to be recorded at length; mort

gages 'On articles attached to realty
described in instrument; form of
instrument; separate record book.

Article 5654. [3327] Reservations of title, mortgages, and to be
recorded.

Cited, Biggerstaff v. McGill (Civ. App.) 175 S. W. 711.

Conditional sales.-:Under this article, a transaction held to be a sale of a piano with
reservation of title, so that where the instrument containing such reservation was not
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registered, a -purchaser fro-m the buyer in good faith and for value took a good title.
Wing & Son v. Padgett (Civ. App.) 16o. S. W. 422.

Where' a tenant absented herself from the leased building containing furniture con

ditionally bought, the act of the landlord in opening the door to enable the seller to re

move the furniture was not a conversion. Copeland v. Porter (Clv, App.) 169 S. W. 915.
Plaintiff held entitled to recover the agreed price of personalty sold under an agree

ment reserving title, which this article treats as a sale and chattel mortgage. Cren-
shaw v. Staples (Civ, App.) 173 S. W. 1184.

'

Pla.irrtiff held to have no right of action against a furniture company for conversion
of furniture sold by it. Freear-Brin Furniture Co. v. Merritt (Civ. App.) 174 S. W. 859.

Refusal of plaintiff's tenant to pay rent as for a furnished house held to give plain
tiff no right of action against defendant furniture company for conversion. Id.

In view of this article, held, that there was an absolute sale of an automobile,
avoiding a policy which declared that a change in title should invalidate it. Hamilton
v. Fireman's FUnd Ins. Co. (Civ. App.) 177 S. W. 173.

An agreement by which plaintiff put a truck in defendant's possession to use, and
pay over half its income till the price was, paid, held to give him right of possession so

long as he complied with it. Halff Go. v. Waugh (Civ. App.) 183 S. W. 839.
That sellers of goods, shipping them, attached to the bill of lading a draft for the

price to the order of the sellers, does not conclusively show an- intention to withhold
title until payment. J. & G. Lippman v. Jeffords-Schoenmann Produce Go. (Civ. App.)
184 S. W. 534.

Where seller retained a chattel mortgage on elevator which purchaser incorporated
in a building he was constructing under contract, and owner of building completed it
upon contractor's default, the mortgagee could not recover elevator or its purchase price
from such owner. First Nat. Bank v. Lyon-Gray Lumber Co. (Civ. App.) 194 S. W. 1146.

-- Mortgage.-A reservation of title to a stock of goods' to secure the purchase
price, though declared a mortgage by this article, is not within article 3970, declaring
void a mortgage on a stock of goods. Mayfield Co. v. Harlan & Harlan (Civ. App.) 184
S. W. 313.

Necessity of registration.-Under arts. 5654, 5655, a chattel mortgagee of a buyer
held to acquire a lien superior to+the lien of the seller having a mortgage subsequently
recorded. J. M. Radford Grocery Co. v. Pace (Civ. App.) 172 S. W. 146.

Under this article, declaring an unregistered reservation of title to chattels to se

cure the purchase price void as to creditor, the seller, retaking, can hold them against
nonlien creditors. Mayfield Co. v. Harlan & Harlan (Civ. App.): 184 S. W. 313.

Validity as between. parties.-Intrusting goods to an agent for sale or return is a

bailment within Pen. Code 1911, art. 1348, punishing thefts by bailees, Rev. St. 19,11, art.
5654, rendering void unrecorded reservations of title in chattels as security for the pur
chase price. being inapplicable between the original parties. Lee v. State (Cr. App.) 193
S. W. 313. I

Who are "creditors."-Under arts. 5490', 5654, landlord whose lien attached before reg
istration of contract of conditional sale held to be a creditor entitled to protection un

der this article, and his lien, therefore, was superior to the vendor's lien. Low v. Troy
Laundry Machinery Co. (Civ, App.) 160 S. W. 136.

'

Art. 5655. [3328] All instruments intended to operate as liens to
be recorded.

Cited, Maloney v. Greenwood (Civ. App.) 186 S. W. 228.

Filing, recording and registration.-Under this article, declaring chattel mortgages
without immediate delivery void as against creditors and subsequent mortgagees in good
faith unless forthwith filed for record, held that a mortgage filed seven days after ex
ecution was not filed "forthwith," and was void as against mortgages subsequent to its
filing. Burlington State Bank v. Marlin Nat. Bank (Civ. App.) 166 S. W. 499.

The mere omission to depostt and file a chattel mortgage "forthwith," as required
by the statute, will not .impair the e,ffect of the record as to persons acquiring the
rights in the mortgaged property at a date subsequent to the record. Brinberry », White
(Civ. App.) 167 S. W. 205.

Registration of a chattel mortgage held effectual, though the county clerk errone-

ously indexed it. Murray Co. v. Randolph (C'iv. App.) 174 S. W. 825.
"-

From the time a chattel mortgage is deposited for registration, as required by stat
ute, it becomes constructive notice of the lien, unaffected by failure of the clerk to prop
erly index the names of the parties. Murray Go. v. Deal (Civ. App.) 175 So. W. 718.

Where buyer of piano, giving notes secured by mortgage, executed instruments and
mailed them to seller for inspection, which remailed them the same day to county clerk
of county of buyer's residence, mortgage was filed for record "forthwith," within this
article. Western Automatic Music Go. v. Fisher (Civ. App.) 185 S. W. 675.

-- County of registratlon.-Where the buyer of horses executed a mortgage on

them in L. county, 'I'ex., and, before the mortgage was recorded, took them to Okla
homa, where he retained fhemt until he sold them to defendant in F. county, Tex., reg
istration in L. county, after the removal, was ineffectual to preserve the lien as against
defendant, under this article. Sublett v. Hurst (Civ. App.) 164 So. W. 448.

This article, requiring chattel mortgages to be filed in the office of the county clerk
of the county where the property "shall then be situated," held to mean where it was
situated when the mortgage was executed, and not when it was recorded. Burlington
State Bank v. Marlin Nat. Bank (Civ. App.) 166 S. W. 499;.

Where a resident of N. county purchased mules in E. county, and executed a mort,'
gage therefor, and the mules were delivered to him there, where the seller resided,
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and where the purchaser represented that he 'resided, and were not removed to N. county
on the day of the sale, a duly recorded mortgage in E. county held prior to mortgages
subsequently executed in and recorded in N. county. Brtnberry v. White (Civ. App.)
167 S. W. 205.

.

The registration of a chattel mortgage in the county in which personal property
was actually situated held sufficient, though it was occasionally moved' into an adjoining
county. Bailey v. Culver (Civ, App.) 175 S. W. 1083.

-- Foreign registratlon.-In view of policy of law declared by this article, chattel
mortgage on mules, executed and registered in Oklahoma held not to be given effect
on grounds of comity against innocent purchasers of property for value in Texas. Farm
er Y. E:vans (Civ. App.) 192 S. W. 342.

-- Record as' notice and effect as to priority.-Where a wife, with the consent of
her husband, executed a chattel mortgage upon crops grown on her separate estate, the
'record of such a mortgage was not constructive notice to a creditor of the husband of
the execution thereof by the wife with the husband's consent and authority. Hanks v .

Leslie (Civ. App.) 159 S. W. 1056.
'I'he prlor Tegistration of a crop mortgage will not defeat the landlord's lien upon

the crop conferred by arts. 5475-54-77. Neblett v. Barron (Civ, App.) 160 S. W. 1167.
An assignee of notes secured by a recorded chattel mortgage was not negligent in

permitting the property to remain in the possesston of one who he knew had purchased
it from mortgagor so as' to prevent him from recovering for its conversion by sale, in
view of this article. Nunn v. Padgitt Bros. (Civ. App.) 161 S. W. 921.

Under this article declaring every chattel mortgage without. immediate delivery ab
eolutely void against subsequent mortgagees in good faith unless filed in the proper county
office, held that "good faith" was synonymous with conscience and embraced those ob
ligations imposed upon one dealing with property by the circumstances surrounding it at
the time. Burlington State Bank v. Marlin Nat. Bank (Civ, App.) 166 S. W. 499.

Under arts. 5654, 5655, a chattel -mortgage« of a buyer held to acquire a lien superior
to the lien of the seller having a mortgage subsequently recorded. J. M. Radford Grocery
Co. v. Pace (Civ. App.) 172 S. W. 146.

Definite extension of a debt secured by chattel mortgage entitles the mortgagee to
priority as against, a previous unrecorded mortgage covering the same property of which
he has no notice. Ridgill v. E. L. Wilson Hardware Co. (Civ. App.) 178 S. W. 668.

The mortgagee in a chattel mortgage of cattle who had been told that: a levy was

going to be made under an execution against his mortgagor, and who endeavored to get
the mortgage executed and filed before the levy, was not an innocent lienholder. Burch
v. Mounts (Civ. App.) 185 S. W. 889.

In absence of compliance with statutes, farm hand, who contracted to work for
wages to be paid out of cotton produced by his labor, had no lien for wages on the cot
ton, and its acquisition in payment of his services was subject to 'I'egistered chattel mort
gage. Tom Eads & Co. v. Honeycutt (Civ. App.) 185 S. W. 1030.

Mortgagee of crops duly recorded prior to the mortgage of crops' taken by the mort
gagor's vendor to secure the purchase-money notes, held to have a lien prior to that of
the vendor. Caldwell, Hughes & Patterson v. Yarbrough (Civ. App.) 186 S. W. 350.

Evidence held sufficient to show a levy of execution upon mortgaged chattels before
the mortgage was recorded. Hopping v. Hicks (Civ. App.) 190 S. W. 1119.

-- Failure to, file or record mortgage.�In an action to reform and foreclose a chat
tel mortgage, it is not necessary for the petition to allege that it wa.s registered; fOT
as between the parties it was a valid and binding obligation without regrstratton. Blount,
Price & Co. v. Payne (Civ, App.) 187 S. W. 990,

Art. 5659. [3332] Satisfaction to be entered.
Recording assignment.-Under art. 5661, providing that all persons shall be charged

by the registration of a chattel mortgage with notice thereof and of the rights of mort
gagee's assignee, and this article, the failure of the purchaser of chattel mortgage notes
to have their assignment to him recorded would not prevent one purchasing the property
from 'being charged with notice of his rights under the mortgage. Nunn v. Padgitt Bros.
(Civ. App.) 161 S. W. 921.

Art. 5660. [3333] Property not to be removed.
Cited, Biggerstaff v. McGill (Civ. App.) 175 S. W. 711.

Removal or transfer of property.-While a chattel mortgagor in possession may sell
the property in recognition of the mortgagee's right, a sale in denial of such right would
be a conversion by the mor-tgagor. Nunn v. Padgitt Bros. (Civ. App.) 161 S. W. 921.

Where a mortgagee of chattels assigned the mortgage notes to plaintiff and subse
quently purchased the mortgaged property, he became, in effect a mortgagor in posses
sion as to plaintiff; arid hence his subsequent sale of the property in denial of plaintiff's
rights was a conversion. Id.

Where the value of converted property COVeTed l;)y a recorded chattel mortgage ex

ceeds the debt, the judgment, in an action by a mortgagee for such conversion, should
be for the debt, and, if'the debt exceeds the value of the property, should be for such
value. Id.

An assignee of notee secured by a recorded chattel mortgage was not negligent in
permitting the property to 'remain in the possession of one who he knew had purchased
it from mortgagor so as to prevent him from recovering for its conversion by sale, in
View of art. 5665, making chattel mortgages void against subsequent purchasers, etc., un
less registered, where the property remains in mortgagor's possession. Id.
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That defendant agreed to advance money with which to purchase property covered

by a recorded chattel mortgage only on condition that mortgagors should- flret convey
to her that she might convey to her son and in that method give her what she considered

greater security for the money advanced would not prevent defendant's purchase in de
nial of the mortgagee's rights from being a conversion of the property as to mort

gagee. Id.
The fact that the county clerk advised purchasers of property covered by a recorded

chattel mortgage that the property was not mortgaged would not prevent the purchasers
of the proper-ty from' being liable to the mortgagee for its conversion. Id.

That a chattel mortgagor denied, when he sold property covered by a recorded chat
tel mortgage, that the proper-ty was incumbered would not be a defense to the right Or'

the mortgagee to sue the purchaser of the property f� its conversion by the denial of
such mortgagee':::, rights. Id.

Where chattels subject to a mortgage are sold with the consent of the mortgagee,
purchasers acquire them free from the mortgage lien. Stinson v. Sneed (Civ. App.) 163
S. W. 989.

By sale of part of mortgaged chattels with mortgagee's consent, but without waiving
lien, neither mor-tgagee nor mortgagor injured or displaced any right of a junior mort

gagee in respect to the security acquired under a mortgage made thereafter on the prop

erty not sold. Keasler v. Wray (Civ. App.) 171 S. W. 534.
Where a mortgagee of chattels consents to a sale of part, but without waiving lien,

the buyers may require the mortgagee to first exhaust the lien on the 'remaining property
before having recourse to the property sold, and, if that is sutftcient to sa.tisfy the debt,
they become the absolute owners free from the lien. Id.

Under this article, defendants purchasing property with notice of a chattel mortgage,
and removing it f'rom the county, held liable ror conversion. Oswald v. Giles (Civ, App.)
178 S. W. 677.

In view of art. 5655, the burden was on the purchasers from a mortgagor of mules
to show that their dealing with the. mor-tgaged property was in good faith. Maloney v.

Greenwood (Civ. App.) 186 S. W. 228.
Mortgagee of cotton to be grown on certain farm, whose claim had been satisfied,

held to have no interest in two of the three bales grown thereon and shipped, by mort

gagor to commission merchant who remitted proceeds to mortgagor. Hunter v. Aber

nathy (Civ. App.) 188 S. W. 269.
In view of this article any person aiding mortgagor in so dlspoeing of proceeds as

to defeat mortgagee's interest therein is guilty of wrongful conversion of property, al

though he is a factor or commission merchant. Id.
•

Under this article and because all persons are presumed to have notice of a re

corded chattel mortgage, the pledgee of a ring f'or a loan to the mortgagor, who sells

the ring on the mortgagor's default, to a person outside the county, is liable as for con

version. Equitable Loan SO'c. v. Taylor Bros. Jewelry Co. (Civ. App.) 189 S. W. 516.
In suit by chattel mortgagees for converston of mortgaged crop of cotton against pur

chasers of crop, trial court properly allowed defendants' claim for items for cotton pick
ing and rent. T. W. Marse & Co. v. Flockinger (Civ. App.) 189 S. W. 1017.

'Where crop was mo-rtgaged to secure advances to amount of $300 and such other ad
vances as mortgagee at his option might make, mortgagor can, no advances beyond
amount st.ipula.ted having been made, dispose of his crop subject to lien for that amount.
G. M. Carleton Bros. & Co. v. Bowen (Civ. App.) 193 S. W. 732.

Art. 5661. [3334] Not to be recorded at length; mortgages on ar

ticles attached to realty described in instrument; form of instrument ;

separate record book-Chattel mortgages and other instruments intend
ed to operate as mortgages or liens upon personal property shall not
hereafter be recorded at length as heretofore required; and when de
posited and filed in accordance with the provisions of this law, shall have
the force and effect heretofore given to a full registration thereof, and
all persons shall be thereby charged with notice thereof, and of the
rights of the mortgagee, his assignee or representatives thereunder, but

nothing herein contained shall be so construed as to in any manner affect
the rights of any person under any instrument heretofore recordedas re

quired by law. Provided, that when any machinery or other manufac
tured article is susceptible of being attached to the realty in such a way
as to become a fixture thereto and is located upon real estate in such
manner as the same may be deemed a fixture thereto, and at the time of
its location upon such real estate there is a lien or mortgage evidenced
by written instrument or any instrument reserving title in such machin
ery or other manufactured article to secure an indebtedness thereon, ex

ecuted by the purchaser or owner of such machinery or other manufac
tured article at the time of its location on such real estate, and the in
strument evidencing said lien, mortgage or reservation of title contains a

description of said machinery or other manufactured article, as well as
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the real estate upon which it is to be. located or situated, reasonably suf
ficient to identify said real estate, and such instrument is registered un

'der the provisions of this Act, then the registration of such instrument

evidencing said lien, mortgage, or reservation of title as provided for by
this Act, shall be notice to all persons thereafter dealing with or acquir
ing any right or interest in said machinery or other manufactured arti

cle, or the realty upon which the same is located or other improvements
or property situated on said real estate, of all of the rights of the owners

or holders of the indebtedness secured by said instrument the same as if
recorded at length in the deed records or records of mortgages upon real

ty of the county where the real estate is situated, and such lien, mortgage
or reservation of title upon or to such machinery or other . manufactured
article shall be as to such machinery and other manufactured article su

perior to any lien or rights existing in anyone to said real estate or other

improvements or other property located and situated thereon existing at

the time of the location of said machinery or other manufactured article
thereon, but nothing herein contained shall be held to give the holder of
such lien, mortgage or reservation of title any right to or claim upon
the real estate save and except the right to establish and foreclose his
lien, mortgage or reservation of title upon such machinery or other man

ufactured article, and to enforce his rights thereto under the instrument
evidencing his lien, mortgage or reservation of title, as in other cases

of liens upon personal property hereunder: Provided, further that all
such instruments shall be endorsed on the back thereof, to wit, "Liens on

machinery situated on realty," and shall be registered in the county the
real estate is located in the same manner as other chattel mortgages ex

cept that there shall be kept, indexed and recorded, as now herein pro
vided for chattel mortgages, a separate book to be endorsed "chattel
mortgage records on realty." The record thereof shall in addition to
the other requirements of this Act contain a brief description of said real
estateto which said fixtures are to be attached. [Acts 1879, p. 134, § 7;
Act March 30, 1917, ch. 153, § 1.]"

Explanatory.-The act amends Art. 5661; Rev. Civ. St. 1911. Sec. 2 repeals all laws
in conflict. Took effect 90 days after March 21, 1917, date of adjournment.

Former law.-A purchaser of real estate is unaffected by a recorded chattel mort
gage on a fixture becoming a part of the realty. Murray Co. v . Randolph (Civ.' App.) 174
S. W. 825.

I
Purchaser of real estate with mortgaged fixture held not charged with notice of chat

tel mortgage record. Phillips v. Newsome (Civ. App.) 179 S. W. 1123.
If when a silo was being erected on the land it had been understood and agreed be

tween the setlers and the purchaser that it might be severed and removed, it would con
tinue to be personalty, even as against purchasers of the land with knowledge. Potter
v, Mobley (Civ, App.) 194 S. W. 205. .

Where seller retained a chattel mortgage on elevator which purchaser incorporated in
a building he was constructing under contract, and owner of building completed it upon
contractor's default, the mortgagee could not 'recover elevator or its purchase price from
such owner. First Nat. Bank v. Lyon-Gray Lumber Co. (Clv, App.) 194 s. W. 1146.

Recording assignment.-Under the provision of this article that all persons shall be
charged by the registration of a chattel mortgage with notice thereof and of the rights
of mortgagee's assignee, and article 5659 requiring a mortgage to be satisfied by ac

knowledging satisfaction upon the registry, the failure of the purchaser of chattel mort
gage notes to have their assignment to him recorded would not prevent one purchasing
the property from being charged with' notice of his rights under the mortgage. Nunn v.
Padgitt Bros. (Civ. App.) 161 S. W. 921.

DECISIONS RELATING TO SUBJECT OF CHAPTER SEVEN IN GENERA.L

.
2. Chattel mortgag'es-Dlstinguished from other transactlons.-An assignment of.

rents made by aesigrior for purpose of accepting such rentals from a threatened foreclo
Sure sale of the land, and accepted by assignees to secure attorney's fees due them, con":
stitutes only a mortgage, and not an absolute conveyance. J. B. Farthing Lumber Co. v,
Williams (Civ. App.) 194 s. W. 453.

.

3. -- Property which may be the subject of mortgage.-Stock subscribed for with
a future promise to pay and held pending payment vests the subscriber with but a quali-
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fied right therein, not capable of being mortgaged. Cattlemen's Trust Co. of Ft. Worth
v. Turner (Civ. App.) 182 S. W. 4313.

A chattel mortgage on crops not in existence and to be grown on land of the mort
gagor will be enforced as a lien on the crops when they come into the possession of the
mor-tgagor when their acquisition from the land was contemplated when the mortgage
was -made. Caldwell, Hughes & Patterson v. Yarbrough (Civ. App.) 186 S. W. 350.

4. --. Debts which may be secured.-A mortgage can be given to secure future
debts or advances. Tinkham v. Wright (Civ. App.) 163 S. W. 615; Law Sprinkle Mer
cantile Co. v. Hause (Civ, App.) 184 S. W. 737; Coleman Nat. Bank v. Cathey (Civ. App.)
185 s. W. 661; G. M. Car'Ieton- Bros. & Co. v. Bowen (Civ. App.) 193 S. W. 732.

A stipulation in' a chattel mortgage that it should be security for any other debt due
from the mortgagor held valid. Farmers' State Bank of Newlin v. Bell (Civ. App.) 176
s. W. 922.

As between parties chattel mortgage for future advances is valid fO'!" whatever ad
vances may be made by mortgagee and accepted by mortgagor, though in excess of amount
mortgagee agreed to furnish, where it was intention of parties that such additional ad
vances should be secured. G. M. Carleton Bros. & Co. v. Bowen (Civ. App.) 193 S. W. 732.

Where amount to be advanced by chattel mortgagee is stipulated, parties may Increase
it by oral agreement which will be enforced as between them where mortgage provides
that mortgagee may furnish .an additional amount. Id.

10. -- Desc;:ription of pr-oper-ty.e--A chattel mortgage of cotton described as, 10 bales
of crop of 1910 then being picked and to be ginned in F. county, owned by the mortgagor
'free from all liens, held not void fOT uncertainty; since it could be identified by showing
what cotton the mortgagor was having picked when it was executed. Burlington State
Bank v. Marlin Nat. Bank (Civ. App.) 166 S. W. 499.

A chattel mortgage, mentioning seven horses and mules but not describing them ex

cept by color, age, and height, and not stating that the mortgagor was the owner of the
property or where it was' situated, held void for uncertainty as to two of the mortgagor's
mules. Id.

A recorded chattel mortgage of one "Maxwell 4-passenger automobile, factory No.
32460," was not such a description as to charge the purchaser of a "five-passenger Max
well automobile, model 1-3 car, No. 2466," with notice that the car purchased was the
one covered by the mortgage. McQueen v. Tenison (Civ. App.) 177 S. W. 1053.

Description in a recorded chattel mortgage "one J'ersey cow, unbranded, bought from
Willie Gardner, Asherton, Tex.," held sufficiently definite to charge a purchaser from
the mortgagor with constructive notice of mortgage. Conley v. Dimmit County State
Bank (Civ. App.) 181 S. W. 271.

A descriptton in a chattel mortgage held sufficiently definite to warrant foreclosure;&
parol evidence being admissible. F'errel'l-Michael Abstract & Title Co. v. Mccormac (Civ.
App.) 184 S. W. 1081.

The registration of a chattel mortgage, in which a mule was described only as a

"bay horse mule, 15 hands high, five years old," without stating its situs was not suf
ficient to charge third pereons with notice of the mortgagee's rights. Maloney v. Green-
wood (Civ. App.) 186 S. W. 228.

.

Description in mortgage of a certain black mule, which was in fact not black, but
dark brown or blue, held not to put purchaaers from the mortgagor upon inquiry to as

certain, when they dealt with it, whether it was identical with the black mule described
in the mortgage. Ief.

A mortgage of the crops to be grown on the "Lewis Place" owned by mor-tgagor, in
a certain county, held sufficiently to describe the premises to be notice. Spiller v. W. J.
Mann & Co. (Civ, App.) 187 S. W. 1014.

14. Construction and operation-Debts secured.-A mortgage executed to secure a

note of $100 and a future indebtedness does not secure an indebtedness incurred after full
.settlement of the indebtedness contemplated by the par-ties when the mortgage was ex

ecuted. Cantrell v. Cawyer (Civ. App.) 162 S. W. 919.
A chattel mortgage will secure a future debt of the mortgagor if that be the inten

tion of the parties. Poulter v. Weatherford Hardware Co. (Civ. App.) 166 S. W. 364.
A chattel mortgage executed by a farmer to a hardware company to secure certain

notes and "for all other amounts I may now be due or hereafter become due," as well
as for the purpose of securing a line of credit.from the mortgagee, held not to cover a

judgment against mortgagor in favor of a third person which mortgagee purchased. Id.
A chattel mortgage, by reason of its recital, held to secure a note subsequently given..

Brunson v. Dawson State Bank (Civ. App.) 175 S. W. 438.
For a chattel mortgage to secure a future debt, it need not show the amount of such

debt, or by its terms limit the time within which it shall be incurred. Id.
Parties to a chattel mortgage may agree that it shall secure a later debt, or one dif

ferent from that descr-ibed in the mortgage.' Coleman Nat. Bank v. Cathey (Civ. App.)
185 S. W. 661. . ,

A chattel mortgage, conditioned to be annulled by payment of a note "unless the
holder of said note shall elect to hold said property to secure any other liability, or lia
bilities of mine in the hand of the holder," .secures a note of mortgagor, although not
primarily payable to mortgagee, which is owned by mortgagee at the time of payment of
the first note. Id.

A chattel mortgage, with a printed clause covering future indebtedness up to $150,
held not to cover an indebtedness of $155 for a stump puller, where the parties intended
the clause to cover future indebtedness for store supplies. Jenkins v. Morgan (Civ. App.)
187 s. W. 1091.

15. -- Proper-ty mortgaged and estates and interests of parties thereln.-A chat
tel mortgage of 10 bales of cotton of the crop of 1910 then being picked and to be ginned
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in a certain county would net convey any specific balee, but In equity would be suffi
cient to . convey an interest in the cotton described in the proportion of 10 bales to the en

tire amount then being picked by the mortgagor. Burlington State Bank v. Marlin Nat.
Bank (Civ. App.) 166 S. W. 499.

Descriptions in mortgages are to be interpreted in the light of the facts known and
before the minds of the parties at the time of their execution. Conley v. Dimmit County
State Bank (Civ. App.) 181 S. W. 271.

A mortgage of the crops to be grown and the rent note on a place for a year held
to cover all interest of the mortgagor in the rents. Spiller v. W. J. Mann & Co. (Civ.
App.) 187 S. W. 1014.

Mortgagee of next three bales of cotton ra.ieed on farm after three bales covered by
prior mortgage held to have no interest in two of only three bales 'raised; first mort

gagee's claim having been satisfied. Hunter v. Abernathy (Civ. App.) 188 S. W. 269.
Son held not to have placed upon his own crop the lien of a chattel mortgage on his

father's crop by promising to pay his father's indebtedness secured by such chattel mort

gage. Slagle v. First State Bank of Paris (Civ. App.) 189 S. W. 347.

15Y2' -- Renewa,I.-Renewal chattel mortgage has all binding terce of original
mortgage. G. M. Carleton Bros. & Co. v. Bowen (Civ. App.) 193 s. W. 732.

17. Priorities of mortgages.-In view of Rev. Civ. St. 1911, art. 5475, giving a land
lord a . preference lien upon crops, etc., for rent, held, that a landlord's lien, operative
before the tenant's crop was planted, was- supertor to the lien of a previously executed
chattel mortgage. Ivy v. Pugh (Civ. App.) 161 S. W. 939.

Where a tenant on October 7th mortgaged 10 'bales of cotton of the crop of 1910 then

being picked in a certain county, a showing by the landlord that he purchased 12 bales
of the tenant after October 13th held not to support a judgment in favor of the mort

gagee against the landlord for the excess over the Iandlord's lien. Burlington State
Bank v. Marlin Nat. Bank (Civ. App.) 166 S. W. 499.

A landlord being preferred, his lien for supplies rurntshed a tenant to enable the lat
ter to make a crop takes precedence over a crop mortgage. Frith v. Wright (Clv, App.)
173 S. W. 453.

The lien provided by Acts 24th L€g. c. 21, § 18 (Rev. St. 1911, art. 5009), for water
furnished land for irrigation purposes, is enforceable against crops of tenant for water
furnished tenant under contract and is superior to crop lien under mortgage. 'I'exa.s Bank
& Trust Co. of Beaumont v. Smith' (Sup.) 192 S. W. 533.

Where chattel mortgage' for future advances provided for furnishing of stipulated
amounts and authorized mortgagee at his option to make other advances, held, that other
liens created before such optional advances were made were superior to additional ad
vances, optional agreement being unilateral. G.· M. Carleton Bros. & Co. v. Bowen (Civ.
App.) 193 S. W. 732.

A mortgagee secured by a crop mortgage fOT future advances, having made optional
advances beyond amount specified, held entitled to lien to amount at which his mort
gage was listed in subsequent mortgage. Id.

19. -- Notice affecting priority.·-Party to whom mortgaged pianos were delivered,
without mortgagee's consent, for repairs and tuning held 'not entitled to retain possesston
until charges we're paid as against the mortgagee, where it knew of the mortgage. Jesse
French Piano & Organ Co. v. Elliott (Civ. App.) 166 S. W. 29.

The possession of a tenant being notice of the landlord's right, a mortgagee of the
tenant's crop cannot take in preference to the landlord's lien for rent and advances as

an innocent lienholder. Frith v. Wright (Civ. App.) 173 S. W. 453.
Sheriff's return on a prtor execution sale of house held not notice to one foreclosing

mortgage on fixtures therein, and removing them. Wright Bros. v. Leonard (Civ. App.)
183 S. W. 780.

One foreclosing mortgage on fixtures in a house, and removing them, held not charged
with notice of right of purchaser at execution sale, because of preeence of a tenant; he
being the prior owner. Id.

20. Rights and liabilities of parties-Possession or control of p'roperty.-Chattel mort
gage, authorizing mortgagee to take possession upon default or if he felt unsafe, held
valid and to entitle him to take possession without the mortgagor's consent, if he could
do so peaceably. Jesse French Piano & Organ Co. v. Elliott (Civ, App.) 166 S. W. 29.

A chattel mortgage which provides that .on default in the payment of the notes at
maturity, or in case the mortgagor shall violate any of the. conditions of the mortgage,
etc., the mortgagee shall have the right to immediate possession, gives the mortgagee
the right to immediate possesslon for nonpayment of the notes at maturity. State Ex
change Bank v. Smith (Civ. App.) 166 S. "'\711. 666.

Where commission merchant, to whom mortgagor shipped cotton, defending as against
third mortgagee, was not claiming under prior mortgages, he could not insist that the
cotton was subject thereto. Hunter v. Abernathy (Civ. App.) 188 S. W. 269.

Where mortgagor of cotton, defending as against a third mortgagee, was not claim
ing under prior mor-tgages, he could not insist that the cotton was subject thereto. Id.

21. -- Conversion of or Injury to property.-In an action for conversion of mort

gaged cotton, evidence held to warrant a finding that the cotton purchased by defend
ants included that mortgaged. Houssels v. Coe & Hampton (Civ. App.) 159 S. W. 864.

Whoever, with actual or constructive notice of the chattel mortgage, is directly or

indirectly the instrumentality through which a conversion of mortgaged property is
brought about is liable for the conversion. Nunn v. Padgitt Bros. (Civ. App.) 161 S.
W. 921.

Party who acquired possession of mortgaged pianos without the consent of either
the mortgagor or mortgagee held to have converted them by refusing to deliver them to;
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the mortgagee, unless its charges for storage, tuning, and repairs were paid, and unless
the mortgagor consented to such delivery. Jesse French Piano & Organ Co. v. Elliott
(Civ. App.) 166 S. W. 29.

In action for conversion against party claiming right to hold mortgaged .pianos until
its charges for storage, tuning, and repairs were paid, evidence held insufficient to show
that it was given possession by the mortgagor. Id.

Where a second mortgagee foreclosed his lien and bought in the mortgaged proper
ty, denying the rights of the prior chattel mortgagee, there was a conversion, and he was
liable for the purchase price. Bailey v. Culver (Civ, App.) 175 S. W. 1083.

Where a subsequent chattel mortgagee converted the property, sums collected from
him should be credited on the judgment against the mortgagor, while sums collected
from the mortgagor should be credited on the judgment against such mortgagee. Id,

22. -- Measure of damages for conversion.-A bank which had a chattel mort
gage upon an undivided interest in certain sheep, subject to a prior mortgage on the en

tire interest which the bank held for collection, could recover from the purchaser of
the sheep, on the ground of a conversion hostile to the mortgage, only one-half of the
value thereof remaining after the purchaser had paid the amount necessary to satisfy
the first chattel mortgage. First Nat. Bank v. Dunlap (Civ. App.) 159 S. W. 502.

In an action for conversion of mortgaged cotton, the measure of damages is the fair
market value of the property at the time of the conversion, provided such value does not
exceed the amount sued for. Houssels v. Coe & Hampton (C'iv. App.) 159 S. W. 864.

The measure of damages for the conversion of . mortgaged property is the market
value of the property taken, with interest from the date of conversion. Farmers' State
Bank of Newlin v. Bel1 (Civ. App.) 176 s. W. 922.

In action for converting mortgaged cotton, answer alleging that selling price was

paid plaintiff, and. that plaintiff was paid market value, less cost of picking, held to
state a meritorious defense. Miller v. First State Bank & Trust Co. of Santa Anna (Civ,
APp.) 184 S. W. 614.

23. Assignment of mortgage or debt.-Where mortgaged property is turned over to
the mortgagee to apply the proceeds on the debt, a junior mortgagee who acquires the
property with notice thereof, on taking an assignment of the debt and senior mortgage,
must apply the proceeds accordingly to discharge the debt secured by that mortgage.
Keasler v. Wray (Civ, App.) 171 S. W. 534.

Assignee of chattel mortgage held not required, in order to establish his lien upon
the property, to prosecute a suit against a' nonresident mortgagor. Oswald v. Giles (Civ,
App.) 178. S. W. 677.

24. Waiver or loss of lien.-A chattel mortgagee failing to take immediate posses
sion of the chattels on the nonpayment of the debt at maturity and. accepting partial pay
ments or written consent, on a compromise with the mortgagor of the indebtedness after
the levy of the attachment, to take possession of the property in controversy when re

leased from the levy, is not thereby estopped from maintaining the statutory action for
the trial of the right of property. State Exchange .Barik v. Smith (Civ. App.) 166 S.
W.666.

25. Payment, release or sattsf'acttorr.c--Where a chattel mortgage was given to se

cure the payment of a note and for any'additional goods furnished during the year, and
the mortgagor paid the note prior to the end of the year, the chattel mortgage did not
secure the payment of the debt contracted for goods purchased after the payment. John
E. Morrison Co. v. nutler (Civ. App.) 158 s. W. 1185.

Execution of larger note by the maker of a smaller note secured by a chattel mort

gage, upon an agreement that the holder and mortgagee would surrender the note and
cancel the mortgage, held to operate as a present cancellation of the mortgage. Helmke
v. Uecker (Civ. App.) 161 S. W. 17.

Such agreement held, if not a present cancellation of the mortgage, to be a cove
nant to cancel it, enforceable in a suit on the mortgage note. Id.

The giving of a renewal note does not operate to cancel a chattel mortgage given to
secure the original note. C'antrell v. Cawyer (Giv. App.) 162 S. W. 919.

A mortgage lien on a stock of goods is not released by the mortgagee joining in a

bill of sale of the goods, it being agreed with the purchasers that it should not be de
livered till the mortgagee was paid. Eagle Drug Co. v. White (Civ. App.) 182 S. W. 378.

Where a creditor held chattel mortgages on a debtor's cotton and stump puller, a

credit obtained by delivering some of the mortgaged cotton to the mortgagee should be
applied on the cotton mortgage. Jenkins v. Morgan ('Civ. App.) 187 S. W. 1091.

' I

26. Foreclosure.-The proceeds of the sale of property mortgaged to a bank to se

cure a note could not, without the debtor's consent, be applied to the payment of, an

other of his debts, not secured by the mortgage, and the debtor's consent to so apply
such proceeds cannot be presumed. Rush v. First Nat. Bank (Civ. App.) 160 s. W. 319,
rehearing denied 160 S. W. 609.

On facts stated, held, that the holder of a larger note, executed by the maker of a

smaller note secured by a chattel mortgage was entitled to judgment on the larger note,
with foreclosure of the mortgage to the extent of the smaller note. Helmke v. Uecker
(Civ. App.) 161 S. W. 17.

Provisions, in chattel mortgages that if default was made in any payments and they
were given to an attorney for collection, or if suit was brought thereon, an additional 1(}
per cent. on the principal should be added as collection fees, held to cover fees only up
on the, principal remaining unpaid at the time the claim for fees accrued, and not fees
upon the original prtncipal. Marshall v. G. A. Stowers Furniture Co. (Civ. App.) 167 S.
W.230.

A chattel mortgage may be foreclosed by action, though containing no power of sale.
Bailey v. Culver (Civ. App.) 175 S. W. 1083.
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Evidence in a suit to enforce liens against well-driving machinery sold to a con

tractor with defendant county held, sufficient to support a finding that machinery be

longed to the contractor, and not to county. Dallam County v. S. H. Supply Co. (Civ.
App.) 176 .s, W. 798.

CHAPTER EIGHT

OTHER LIENS

Art.
5663. In favor of hotels, etc.
5664. Livery stable keepers.
5665. Possession may be retained, when.

Art.
5666. Where no price agreed upon.
5667. Sales may be made for charges.
5671. Other liens, etc., not affected.

Article 5663. [3318] Lien in favor of hotels and boarding houses.
Cited, Johnson v. State, 71 'Cr. R. 206, 159 S. W. 849.

Ownership of property.-Under this article, property in the possession of hotel guest
is subject to a hotel keeper's lien, though it belonged to a third person, if the proprietor
had no notice of the true ownership. Kieffer v. Keough (Civ. App.) 188 S. W. 44.

Persons whose property is subject to lIen.-A person who rented an unfurnished
room 'and furnished it with his own furniture at a rooming house, and was' furnished with
bell-boy service, lights, water, heat, etc., held a guest of a hotel, and his property sub
ject to a lien for his unpaid hotel bill under this article. Kieffer v: Keough (Civ. App.)
188 S. W. 44.

What constitutes "hotel."-A rooming house, where both furnished and unfurnished
rooms are rented by the day, week,. or month, and bell-boy service, lights, water, phone,
and laundry service furnished, held a hotel within this article. Kieffer v. Keough (Civ.
App.) 188 S. W. 44.

Art. 5664. [3319] Lien of livery stable keepers and pasturers.
Cited, Texas Bank & Trust Go. of Beaumont v. Smith (Sup.) 192 S. W. 533.

Duties of livery stable keepers.-Livery stable keepers were under duty to use ordi
nary care as to boarded horse while in their custody and to render proper medical aid
after it was injured. Attaway v . Schmidt & Madigan Grocery Co. (Civ. App.) 188 S. W.
1010.

.

.Right to Ijen.-One pasturing cattle for a purchaser, who had given a note and a

chattel mortgage for the purchase money and who had agreed to pay $600 on account of
pasturage, had a lien upon the cattle remaining in his possession as against the purchaser
as security for his debt. Harp v. Hamilton (Civ. App.) 177 S. W. 565.

Conversion of animals subject to lIen.-Plaintiff, who, under an agreement with the
owner, had a lien upon horses for their food and care, had a right of action ror their
conversion by a purchaser from the owner, who did not discharge the lien. Liberal Loan
& Realty 'Co, v. Meyers (Civ. App.) 186 S. W. 433.

Art. 5665. [3320] Mechanics may retain possession of article re

paired, when.
Cited, Malcolm v. Sims-Thompson Motor Car Co. (Civ. App.) 164 s. W, 924.

Extortionate charges.-Where plaintiff' who repaired an automobile demanded a

greater price than that agreed upon, withholding possession until he could compel the
payment of such price, his possession was unlawful. Caldwell v. Auto Sales & Supply
Co. (Civ. App.) 158 S. W. 1030.

Effect of surrender of possesslon.-Where plaintiffs who repaired defendant's auto
mobile voluntarily surrendered possession of it before the repair charges had been paid,
their right to a lien under arts. 5665, 5666, is waived. Caldwell v. Auto Sales & Supply
Co. (Civ. App.) 158 S. W. 1030.

Where defendant, a mechanic, surrendered an automobile on which it had made re

pairs to plaintiff, the owner, without payment, and permitted the machine to remain in
the owner's possession for several months, when it was voluntarily carried to the me
chanic for other repairs, which were paid for, its lien for the original repairs was lost,
though no rights of a third person had intervened, and an instruction authorizing a re

covery for deterioration, if any, the reasonable rental value of the automobile, andIn ad
dition an award of possesston, or in lieu thereof what it was reasonably then worth on
the market, was proper. Ford Motor 'Co. v. Freeman (Civ. App.) 168 S. W. 80.

.
Rights of third persons.-Party to whom mortgaged pianos were delivered, without

mortgagee's consent, for repairs and tuning held not entitled to retain possession until
charges were paid as against the mortgagee, where it knew of the mortgage. Jesse
French Piano & Organ Co. v. Elliott (Civ. App.) 166 S. W. 29.
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Art. 5666. [3321] Where no price is agreed upon.
Ctted.vFord Motor Co. v. Freeman (Civ. App.) 168 S. W. 80 ..

Extortionate charges.-See Caldwell v. Auto Sales & Supply Co. (Civ. App.) 158 S.·
W. 1030; note under art. 5665.

Effect of surrender of possession.-See Caldwell v. Auto Sales & Supply Go. (,Civ.
App.) 158 S. W. 1030; note under art. 5665.

Art. 5667. [3322] When property may be sold for charges.
Cited, Dickensheets v. Hudson (Ctv. App.) 167 S. W. 1097.

Art. 5671. [3326] Other liens and contracts not affected.
Cited, Texas Bank & Trust Co. of Beaumont v. Smith, (Bup.) 192 S. W. 533.

Appllcation.-Under art. 5644, in force when oil well's chattel mortgage on machin-
ery, etc., was given; lien of laborers engaged in drilling well, ·if given by the statute, was

prior to that of the chattel mortgage, article 5671 not applying. Barton v. Wichita River
Oil Co. (Civ. App.) 187 S. W. 1043.

Right to lien.-Under this article a company repairing and storing automobiles is
entitled to a lien on a car for storage after the owner improperly refused to pay for re

pairs and remove it. Malcolm v. Sims-Thompson Motor Car Co. (Civ. App.) 164 S.
W.924.

DECISIONS RELATING TO SUBJECT-MATTER OF CHAPTER IN GE1'<ERAL

1. Liens in general.-In an action for fraud in an exchange of property, defendant
having exchanged the property received with other property for land in M., plaintiff
was entitled to an equitable lien on the entire M. property for the damages sustained in
the absence of proof by defendant as to the value the additional property added to that
received from plaintiff to form the consideration of the M. property; and this though a

part of such consideration was defendant's homestead. Sanders v. Dunn (Civ. App.)
158 S. W. 104l.

A lien is a legal claim or hold on property, either real or personal, as security for the
payment of some debt or obligation. Hunker v. Estes (Civ. App.) 159 S. W. 470.

Where owner of dam and water power. in conveying other land �greGd to erect and
maintain irrigation pump and furnish water and subsequently conveyed the dam to par
ties who assumed performance of such contract, plaintiff held to have no lien on the dam
property for his damages for nonperformance. Abney v. Roberts (Civ. App.) 166 S.
W.408.

Where a contract for sale of onions to be grown was repudiated by. buyer before time
for performance, seller could sell them and recover the difference. Texas Seed & Floral
Co. v. Chicago Set & Seed Co. (Civ. App.) 187 S. W. 747.

The purchaser of a warranted plow, under false and fraudulent representations, who
rescinded, could not,' unless the seller was insolvent, have a lien on the plow for the
amount of any damages decreed him, Hackney Mfg. Co. v. 'Celum (Civ. App.) 189 S.
W.988.

Recitals of a note- held to constitute a lien on mules referred to therein. T. W.
Marse & Co. v. White (Civ. App.) 189 S. W. 1027.

In an exchange of land, party having exhausted his defenses against an incumbrance
which he had not agreed to pay, and a judgment having been rendered against him, held
entitled to a judgment against the other and a lien on the land received by the latter.
Neeley v. Lane (Civ. App.) 193 S. W. 390.

2. Waiver or release of lien in general.-When a contract for the sale of land is
rescinded, it is wholly abrogated, and the rescission carries with it a provision in the'
contract that the vendor should have a lien upon crops raised on the land by the vendee.
Stinson v. Sneed (Civ. App.) 163 S. W. 989.

3. Vendor's lien-In' general.-A note executed by a vendee to a third person fur
nishing the funds to pay the vendor, and reserving a vendor's lien, is good in the hands
of the payee. Roberts v. Prather (Civ. App.) 158 S. W. 789.

Unless expressly waived, a vendor's lien to secure the purchase price arises upon the
sale of land. Hales v. Peters (Civ. App.) 162 S. W. 386.

If a part of the price is the assumption of an indebtedness due a third person hav
ing no claim on the land, a lien arises in favor of such third person. Id.

.

A purchase-money note for four leagues of county school land, dated October 9, 1902,
payable 40 years after date, could not be legally paid off on July 1, 1912; but constituted a

valid blanket lien on all the four leagues. Riggins v. Post (Civ, App.) 172 S. W. 2�0.
4. -- Lien reserved in contract or conveyance.-A vendor's lien recited 'in a note

given in return for a deed held enforceable as being an integral part of the only trans
action whereby plaintiff could claim title to the land. Page v. Vaughan (Civ. App.) 173
S. W. 541.

Decree of foreclosure of vendor's lien held erroneous, the description in the deed be

ing defective, while the only description in the purchase notes was by reference thereto,
there being no proof as to the intent or that there was a mutual mistake. Stewart v.

Thomas (Clv. App.) 179 S. W. 886.
Where deed recited payment of 'cash consideration, notes which grantors took. UP by

deeding land to grantee cannot, because of recital in deed that they were of even date
therewith, establish that they were lien on land. Kenley v. Robb ('Civ. App.) 193 S.
W.376.

1314



Chap. 8) LIENS Art. 5671

Express provision retaining vendor's lien will ·be given effect 'notwithstanding am

biguous recitals in the consideration clause as to whether a lien was retained for the

purchase-money notes, one of which was secured by mortgage on other lands. Archen
hold v. Branch (Civ. App.) 193 S. W. 457.

5. -- Implied or equitable 1Ie.n.-Where part of the consideration for contracts

by a traction company to. construct a particular street car line was the conveyance of
·certain real estate, an implied vendor'S lien arose 'm favor of the grantor to secure per
formance of the contract by the traction company. Arlington Heights Realty Co. v. Citi
zens' Ry, & Light Co. (Civ. App.) 160 S. W. 1109.

.

, .

Where grantee took a deed in blank and on sale by him filled in the name of his

purchaser, the first grantee had an implied equitable lien, though not connected with the
record title. Fennimore v. Ingham (Civ. App.) 181 S. W. 513.

An implied equitable lien in favor of the vendor of realty taking a purchase-money
note arises incidental to the contract of sale, on the equitable principle that when a

vendor sells his land upon a deferred consideration, he is entitled to a lien, which equity,
not the contract, by virtue of the transaction creates in his favor. Id.

In absence of distinct waiver, equity raises lien by implication in favor of a vendor
to secure unpaid purchase money. City of Ft. Worth v. Reynolds (Civ. App.) 1901 S.
W.·501.

6. -- Operation and effect.-A vendor of real estate retains the superior title un-

til the purchase money is paid.· Ivy v. Pugh (Civ. App.) 161 S. W. 939.
.

The vendor of land with a reservation of lien to secure purchase money holds the
legal title thereto, and may pass the purchasers' equitable title, with the latter's con

sent, by conveyance of his own legal title. O'Neal v. Bush & Tillar (Bup.) 173 S. W.
869, reversing judgment Bush & Tillar v. O'Neal (Civ. App.) 140 S. W. 242. Judgment
reversed on rehearing (Bup.) 177 S. W. 953.

.

Where land is conveyed by deed retaining an express lien to secure part of the pur
chase money, legal title to the land remains in the vendor until the purchase money is

paid. Stratton v. Westahester Fire Ins. Co. of New York (Civ. App.) 182 S. W. 4.
The title remaining in the vendor is held by him for the benefit alone of the holder

of the purchase-money notes so long as they remain unpaid. Smith v. Tipps (Civ, App.)
191 S. W. 392.

Where a deed contained covenants of warranty of title and recited execution of notes
for purchase money and that such notes were vendor's liens upon land conveyed, such
deed with notes constituted an executory contract to sell land. Key v. Jones (Civ. APP.)
191 s. W. 736.

Vendor's lien created by express reservation exists as long as debt it secures, unless
it. is discharged by some valid agreement between the parties or by payment of the debt.
Archenhold v. Branch (Civ. App.) 193 S. W. 457.

7. -- Amount and extent of Iien.-When vendor's lien is expressly reserved
against land to secure payment of series of notes, lien secures all of notes co-ordinately,
and none are entitled to priority as between assignees. Archenhold v. Branch (Civ.
App.) 193 s. W. 457.

9. -- Priority of lien.-Where a contract between the owner of land and the pur
chaser who was admitted into possession without payment of any of the purchase price,
created a lien upon the crops to be grown, and was filed and registered before the crops
were grown, it was sufficient notice under the statute to perfect the owner's lien. Stin-
son v. Sneed (Civ. App.) 163 S. W. 989.

.

Priority of liens of the holders of different vendor's lien notes determined. Smith v.

Cooley (Civ. App.) 164 s. W. 1050.
Execution and record of indemnity note and trust deed by original purchaser of land

held to create a lien in favor of the holders of the note subject to the lien of the hold
er of vendor's lien notes previously acquired by a subsequent purchaser of the proper
ty. Grubbs v. Eddleman (Civ. App.) 179 S. W. 91.

A holder of vendor's lien notes held not to have a lien for improvements superior to
the lien of the holders of .a note to indemnify indorsers upon a note given for the
price. Id.

'

Where a mortgagee took a deed of the mortgaged land in satisfaction of the debt and
in ignorance of a vendor's lien upon the land, made after the mortgage, the mortgage
lien did not merge with the equity of redemption, but remained, superior to the vendor's
lien. Tankersley v. Jackson (Civ. App.) 187 S. W. 985.

.

The owner of land and his immediate grantee, both having reserved liens and the
last purchaser having assumed payment, held to have prior liens over that of the judg
ment creditor of the purchaser. Johnson v. Morgan (Civ. App.) 189 S. W. 324.

Subsequent creditors who furnished fuel and oil to a public 'service corporation, but
who did not fix any lien in the manner provided by statute, are not entitled to prefer
ence over the pre-existing vendor's lien. Gulf Pipe Line 'Co, v. Lasater (Civ. App.) 193
S. W. 773.

.

10. -- Assign,ment of lien or claim for purchase money.-Bona fide purchasers,
see arts. 582, 6824, 6842.

The renewal of a debt due from a real estate purchaser to the assignee of notes for
the price secured by a vendor's lien operates as a renewal of the lien, but the renewal
cannot affect. the rights of a third person accruing prior to the renewal and while the
original debt and Iien were barred. Stansberry v. Booghery (Civ. App.) 158 s. W. 247.

Though a vendor's lien note is barred by limitations, a subsequent transfer by the
vendor of the legal title to the assignee of the note is valid, and the assignee takes title
superior to that of the purchaser, but the bringing of a suit on the debt and obtaining of
a decree of foreclosure of the vendor's lien concludes any assertion of the superior title
remaining in the vendor while the purchase money is unpaid. Id,
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A vendor of'land who retained a vendor's lien thereon owns a superior title to the
land; and while he cannot convey the equitable title owned by his vendee, he may con

vey his legal title. Raleyrv. D. Sullivan & Co. (Civ. App.) 159 S. W. 99.
Where the payee of a series of notes severally transfers them all to different per

sons, the transferees are entitled to share equally in the proceeds of the security. Martin
v. Gray (Civ. App.) 1591 S. W. 118.

The rule that where the payee indorses part of a series of notes and retains the bal
ance, the transferee has a prior right to the proceeds of the security of the notes does
not apply, where the indorsement was without recourse. Id.

Where part of a series of vendor's Hen notes is indorsed without recourse, and an

assignment, which states that the notes are prior incumbrances on the .land, the 1rans
{erred notes are entitled to priority in the distribution of proceeds of the security. Id,

When several vendor's lien notes given for the same land are assigned to different
parties all have equal' rights to have satisfaction out of the land or the proceeds on

foreclosure, without reference to the order of assignment or maturity. Armstrong v.
Parr (Civ. App.) 162 S. W. 1003.

Where the assignee of vendor's lien notes accepted them under an agreement that
they should be subject to other notes retained by the vendor, that agreement is binding,
no rights of any innocent purchaser intervening, even though they were merely indorsed
in blank. Id.

Where the assignee of a vendor's lien note agreed that it should be subject to oth
er notes retained by the vendor, the fact that the assignee subsequently exchanged his
note for another on the same land did not change the respective rights of the parties
under the agreement. Id.

A vendor who receives vendor's lien notes and desires to assign some of them may
contract that notes which he retains shall have a preference over those assigned. Id.

In an action for breach of a written contract for the exchange of property, held,
that plaintiff was not entitled as against defendant to recover judgment for vendor'S
lien notes transferred by defendant to a third person as collateral security for the debt
Which plaintiff had assumed. Baker v. Robertson (Civ. App.) 163 S. W. 326.

Where' a deed is given to a vendor by the vendee to satisfy the debt and the vendor
before that time has sold the note to another, the legal and equitable title do not
coalesce in the vendor's hands; but the vendor holds subject to the lien. Price v. Logue
(Civ. App.) 164 S. W. 1048.

The transfer of a vendor's lien note by the vendor to the vendee created a presump
tion of· intention on the part of the vendor that the vendee, the maker of the note,
should thereafter hold it absolutely as his own property. Smith v: Cooley (Civ. App.)
164 S. W. 1050.

That the lien reserved was but one lien given to secure two notes did not prevent a

merger as to one of the notes indorsed by the vendor and redelivered to the vendee. Id.
Where a grantor had previously assigned secured notes and conveyed at the same

time to the assignee the "vendor's lien rights, equities, and interest" which, as prior
vendor, he then had in the land, a second grantee and assignee of the notes only took
by conveyance to him the right to receive any balance of the proceeds of a sale rnade
to satisfy the notes. Green v. Eddins (Civ. App.) 167 S. W. 196.

An ordinary transfer of a vendor's lien note to a stranger to the title of the land
does not carry with it the superior title of the vendor. Scott v. Watson (Civ. App.) 167
Sf. W. 268.

.

An assignee of a vendor's lien note without transfer of the title cannot recover the
land. R. B. Godley Lumber Co. v. Sla.ughter (Civ. App.) 171 S. W. 779.

Transfer of a debt secured by a vendor's lien transfers the lien, but not the land. Id.
Assignment of a purchase-money note and lien held not to pass to the assignee the

trtle to the land. Id.
.

A transferee of vendor's lien notes may not demand a judgment for the notes and
a foreclosure of the lien, and for a recovery of the land.. but he must elect his remedy.
Smith v. Tipps (Civ. App.) 171 S. W. 816.

A person furnishing the money to take up, notes secured by a vendor's lien cannot
obtain a superior lien as against the payee of the other notes secured by the same lien,
in the absence of an agreement with the payee for subrogation. Braun V. Hickman
(Clv, App.) 176 S. W. 879.

Purchasers for value and without actual notice of previous transfers of vendor's
lien notes are, as .agatnst unrecorded transfers of such notes, bound only by their ac
tual knowledge or notice appearing from the records. Lubbock State Bank v. H. O.
Wooten Grocery Go. (Civ. App.) 179 S. W. 1141.

,

'

As the purchase of a vendor'S lien note carries with it as, an incident the lien, and
the latter is within the registration statutes, one desirous of protecting his lien should
secure a written assignment and record it. Id.

'

A holder of a subsequent series of vendor's lien notes held to have a lien superior
to those of the holder of unrecorded earlier notes, there being nothing in the record to
give notice or to cast suspicton on the statements of the seller. Id.

Where a purchaser, who had given vendor's lien notes in payment, retransferred the
land on condition that she should be discharged from payment of such notes and the
vendor retained the notes, the notes are on reissue thereafter valtd as against the ven-

. dol". Id.
'

Where a deed reserved a vendor's lien securing the purchase money notes, and a

trust deed authorizing appointment of trustee was ex€'cuted as additional security, the
action of the grantor's successor in appointing a trustee and the sale of the property
under the trust deed aft-er the notes had been transferred to a thirJ person was unau
thorized and conveyed no title. Etheridge v. Campbell (Ctv. App.) 1-;',1 S. W. 1144.

�n equitable lien in favor of the vendor -of land, taking a purchase-money note,
exists in favor of his assignee of the note, as the lien follows the debt. Fennimore v,
Ingham (Civ. App.) 181 S. W. 513.
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The right to rescind a contract of sale of land for default of the purchaser in pay
ments passes to the buyer of the vendor's lien note. Walls v. Cruse (Civ. App.): 185 S.
W. 1033.

Right of the vendor to rescind ceases on his sale of the vendor's lien note. Td,
Assignment of lien by holder of two vendor's lien notes to transferee of one note

does not release the holder's lien for note retained by him, but merely gives transferee
lien prior thereto. Archenhold v. Branch (Civ. App.) 193 S. W. 457.

11. -- Transfer of property by purchaser.-Purchaser of land subject to vendor's
lien, when sued in trespass to try title by purchaser in foreclosure suit to which he was

not a party, held entitled to have his equities protected upon tender of the amount due
the vendor, although he had made no previous tender. Standard Paint & Wall Paper
Co. v. Row an (Civ, App.) 158 S. W. 251.

Wher-e an owner of land who held it subject to the payment of vendor's lien notes
conveyed the same, his grantee agreeing to discharge the notes, the holder of the notes
might sue the grantee directly. Raley v.. D. Sullivan & Co. (Civ. App.) 159 S. W. 99.

Plaintiff, claiming under a purchaser from a vendee with notice of the vendor's lien
and .supertor title, held not entitled to recover against those claiming under the vendor.
Vinson v. W. T. Carter & Bro. (Civ. App.) 161 s. W. 49, writ of error denied 106 Tex.

273, 166 S. W. 363.
.

A deed to certain land which was subject to the lien of certain vendor's lien notes,
reciting that the notes constituted a part of the consideration, etc., held to indicate
that plaintiff agreed to assume the notes, and not merely that he took the land subject
to the payment thereof. Fisher v. Hemming (Civ. App.) 164 S. W. 913.

Defendant, who purchased land from one who purchased from grantees, who had

given vendor's lien notes therefor, held liable for part of the amount of such notes.
having assumed the debt, though an intermediate owner had not assumed the debt.
Allen v. Traylor (Civ. App.) 174 S. W. 923.

One purchasing from, a purchaser in an executory contract of sale, duly recorded.
takes subject to a vendor's lien, and, where he abandons the contract, his heirs cannot
recover. Dicken v. Cruse (Civ. App.) 176 S. W. 655.

Where vendee executed a note secured by deed of trust to indemnify indorsers up
on a purchase-money note for the property, such lien was not destroyed by a sale subse
quently made by him in consideration of the vendee's assumption of the original ven

dor's lien notes. Grubbs v. Eddleman (Civ. App.) 179 S. W. 91.
In action on lien note 'payment of which was assumed by subsequent purchaser,

plaintiff, as lawful holder held entitled to recover thereon, unless it was subject to de
fenses which subsequent purchaser might have urged against it in hands of the original
vendor. Orand v. Whitmore (Civ, App.) 185 S. W. 347.

When purchaser of land contracted with sellers to assume payment of vendor's;
lien notes executed by them to their vendor, such purchaser became legally bound for
payment, becomdng principal, and the sellers sureties. Brannin v. Richardson (Tex.)
185 S. W. 562.'

.

Purchaser of land, who assumed payment of vendor's lien notes given by his sellers
to their vendor, could plead failure of consideration as defense when sued for the price
by the sellers to him. Id.

'

All land sold, with a retention of vendor's lien, remains primary security for the
debt, and does not become a mere surety, in the absence of consent by the holder of the

. note, notwithstanding subsequent sales of the land, and agreements between the parties
thereto. Newby v. Harbtson (Civ. App.) 185 S. W. 642.

First grantee of land, who conveyed to second par-ty, who conveyed to third, both
assuming vendor's lien note as ,part of price, had cause of action against third grarrtee,
whose failure to pay note occasioned loss to first grantee of land covered by note, but
not sold by him. Bollinger v. Baylor (Civ. App.) 185 S. W. 1021.

In action by first grantee of land, against grantee of party to whom he 'conveyed,
both grantees assuming vendor's lien note as part of price, for damages sustained
through third grantee's failure to pay, measure of damages was value of land which'
first grantee had not sold, but which was covered by lien, and so lost to him. Id.

Where plaintiff, as the assignee of v-endor lien notes, was also transferee of the
title of one of the vendors, he could recover title and divest the title of the other ven
dor, who disclaimed any right or title to the land. Smith v;' Tipps (Civ. App.) 191 S. W.
39:2.

.

12. -- Waiver, loss or discharge of lien.-A vendor who repudiated contract and
refused to convey held not entitled, in action by the purchaser for damages, to judgment
for the amount due, with a foreclosure of the vendor's lien. Gornelius v. Harris (Civ,
App.) 163 s. W. 346. .

The vendor's lien evidenced by a note transferred back by the vendor to the vendee.
and by him pledged as collateral security to intervener, held discharged or without effect
as to the holder of other lien notes. Smith v. Cooley (Civ. App.) 164 S. ·W. 1050.

.

A deed which does not retain a vendor's lien evidences- an executed s-ale, and the
title passes to the 'grantee. Closner v. Chapin (Clv. App.) 168 s. W. 370.

A waiver of a vendor's lien in favor of a mechanic's lien held to cover the cost of
material and labor necessary to complete the building, but not taxes paid under the con
tract or attorney's fees in a note for the price. Dilworth & Green v. Ed. Steves & Sons
(Giv. App.) 169 S. W. 630, writ of error dismissed Dilworth v. Ed. Steves & Sons (Bup.)174 S. W. 279.

An instrument waiving a vendor's lien in favor of a mechanic's lien held an offer
to waive �he lien in favor of any person who would erect a house on. the land, and the
house havmg been erected, the vendors were estopped to deny the validity of the waiver
because executed by them alone. ld.

.

. �he renewal of a vendor's lien note by one of the makers revived his personal ob
lIgatIOn, and also the lien against his undivided half interest in' the land. Spearman v,
Connor Bros. (Civ. App.) 175 S. W. 478.
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Where the first vendor's lien note' was barred by limitations; the holder lost his
priority over the second lien note, and the revival of the first holder's lien did not re

store his priority, but made it subordinate to that of the holder of the second note. Id.
Where a contract for the sale of land and the cultivation of cane was secured by a

vendor's lien, failure to assert the lien upon a partial breach held not waiver for future
performance. Imperial Sugar Co. v: Cabell (Civ. App.) 179 S. W. 83.

The "implied equitable vendor's lien arising in favor of a vendor of realty, taking a

purchase-money note, is not waived by the substitution of a third person for the orig
inal vendor as payee of the note. Fennimore v. Ingham (Civ. App.) 181 S. W. il13.

Vendor's lien held not merged by reconveyance to vendor by deeds by which he as

sumed payment of the vendor's lien notes, which he afterwards assigned as collateral.
Henningsmeyer v. First State Bank of Conroe (Civ. App.) 192 S. W. 286.

While law gives a vendor's lien when purchase money for land is not paid, yet it
may be waived by taking additional or independent security when it does not appear
that vendor relies on lien implied. Knox v. Gruhlkey (Civ. App.) 192 S. W. 334.

Vendor of lands who takes independent security for purchase price waives his implied
lien, unless it appears that he relied thereon. Archenhold v. Branch (Civ, App.) 193 S.
W.457.

Quitclaim by vendor of land to transferee of one of two vendor's lien notes does
not bar the vendor'S right to foreclose lien of other note. Id.

Vendor who took .o ther security for purchase-money notes did not thereby waive his
vendor's lien, where he expressly retained such lien in deed of conveyance. Id.

13. -- Payment, release or satisfaction.-The land described in a deed was section
82, block 12. certificate 2/251, H. & G. N. Ry, Co. school land, and the recited considera
tion was $3,70'0; $1,500 cash, one note for $1,000, and one for $1,200, and' a vendor's lien
retained in both the deed and notes. A deed of release by the vendor recited that it
released section 82, block 12, certificate 2/251 H. & G. N. Ry. Co. school land from the
lien of a note for $2,400. Held, that the release did not release the lien of the $1,200
note described in the deed. Hunker v. Estes (Civ. App.) 159 S. W. 470.

Where defendant gave vendor's lien notes in payment of land and after bankruptcy
deposited the amount of the note then due with the payee under an agreement that the

deposit should be returned to him in case it was held in the bankruptcy court that the
land was not his homestead, the payee's wrongful retention of the deposit after an ad

judication adverse to the homestead claim did not, constitute payment. Brown v. Bay
City Bank & Trust Co. (Civ. App.) 161 S. W. 23.

A release of a vendor's lien held to release it as to a money consideration only, 'and
not as to performance of a contract for the cultivation and sale of sugar cane. Im

perial Sug�r Co. v. Cabell (Civ. App.) 179 S. W. 83.
Construction of power of attorney executed by vendor of lots, empowering third per

son to release the vendor's lien as $30 for each lot should be paid to the vendor or a

bank, as requiring the vendor himself to release lots on which a house stood for such
payment, held erroneous. Stone V" Robinson (Civ, App.) 180' S. W. 135.

For the purchaser or his heirs, after apparently abandoning the contract for many
years, to perfect title, they must pay the amount of the unpaid vendor's lien note, with
interest and all expenses, including taxes, incurred in protecting title, by the successor

to the vendor'S rights. Walls v. Cruse (Civ. App.) 185 S. W. 1033.
Where deed to land in payment for which vendor accepted vendor's lien notes pro

vided that purchaser on payment of one-tenth of balance due might select a propor
tional part of land, "balance due" includes principal and unpaid interest. California
State Life Ins. Co. v. Elliott (Civ. App.) 193 s. W. 1096.

Under a deed which authorized a purchaser who made payment in vendor's lien
notes to select a propor-tional part of land after payment of one-tenth of balance due
thereon, held, that purchaser could not after default and roreclosure suit make such pay
ment and demand proportional part of the land. Id.

14. Marshaling.-As a rule the doctrine of marshaling securities will not be applied
so as to deprive a debtor, who has not waived his rights thereto, of his homestead or

exempt property. Pugh v. Whitsitt & Guerry (Civ. App.) 161 S. W. 953.
The doctrine of marshaling assets will not be enforced so as to require a creditor,

whose mortgage covers exempt and nonexempt property, to first resort to the exempt
property, that other creditors not secured by such property may satisfy thetr claims out
of the nonexempt residue, Id.

A junior mortgagee who took a mortgage on the remainder after sale of part of
mortgaged chattels, with the senior mortgagee's consent, but without waiving lien, and
who later took an assignment of the senior mortgage, could not invoke the doctrine of
marshaling securities as against equities of the buyers. Keasler v. Wray (Civ. App.)
171 S. W. 534.

Taking a junior mortgage on the remainder after sale of part of mortgaged chattels
with the senior mortgagee's consent would not so far overcome the prior equities of the
buyers as to compel marshaling in favor of the junior mortgagee against them. Id.

The doctrine of marshaling assets will not be applied in favor of a 'party whose
equities are inferior to that of others claiming the same securities. Id.

A re�<?te purchaser of a part of a tract subject to a vendor's lien held to possess
such equrties as to demand a sale of the remainder in satisfaction of the lien and a
sale of his part for any balance due. Kynard v. 'I'ucker

, (Civ. App.) 171 S. W. 1086.
,

Where a part of a tract subject to vendor's lien notes was purchased for a valuable
consideration, a foreclosure against that part could only be had for any balance due
after ascertaining the value of the remainder owned by the holder of the notes. Id.

Where it is inequitable that the earliest grantee's land should primarily 'bear the
burden of a common charge, either in whole or in part, equity will presume an inten
tion of the parties to the conveyance that the part conveyed shall be free from such
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burden until the grantor's land was first exhausted. Biswell v. Gladney . (C'iv. App.)
182 S. W. 1168.

In suit to restrain foreclosure under trust deed and for judgment on mortgage note
and foreclosure of mortgage and vendor's lien notes, held that plaintiff was entitled to
have 199· acres out of 413-acre tract sold first, and proceeds applied to payment of
vendor's lien notes prior to first mortgage note. Crawford v, Spruill (Civ. App.) 187 S.
W. 36l.

The release of a parcel of a tract from a vendor's lien released the parcels previous
ly sold, and therefore entitled the purchasers to have the released parcel first applied
from the lien to the extent of the value of the parcel released. Wiggins v. Wagley. r orv.

App.) 190 S. W. 736;
The release from a vendor's lien of a part of a tract of land whose value was suffi

cient to pay the amount then due discharges parcels previously sold from the lien,
though before foreclosure suit the amount of the lien has been increased to more than
the value of the property released. Id.

Rule that when payee of series of notes secured by vendor's lien .retains part of
series, transferring remainder by usual indorsement or 'guaranty, notes so retained will
be postponed in enforcement of lien in favor of transferees, does not apply where trans
fer of part of series is without recourse. Jolley v. Brown (Clv. App.) 191 S .. W. 177.

15. Enforcement of vendor's tien.-The transferee of secured lien notes could in

trespass to try title against himself and his transferror, who had conveyed to plaintiff's
grantor, have in a cross-action the lien enforced for the attorney's fees stipulated for in
the notes,. and other sums due thereon. Childs v. Juenger (Civ. App.) 162 S. W. 474.

Where plaintiff advanced $2,500 to defendant to be used in erecting a $2,OO(} house
on plaintiff's lots, which were. to be conveyed to defendant on payment of the note for
the money, plaintiff could properly foreclose his vendor's lien. on the lots, or he might
have sued on the note and subjected the lots to its payment. O'Donnell v. Chambers
(Civ. App.) 163 S. W. 138.

If a vendor can have foreclosure, he is limited to that remedy, and is not permitted
to assert his superior title against his vendee or those claiming under him, when the
equities of such persons so require.' Kynard V. Tucker (Civ. App.)·l71 S. W. 1086.

A vendor who retains the superior title may, on failure of the purchaser to perform,
either sue for the price and foreclose his lien, or rescind the contract. Moore v. First
State Bank of Teague (Civ, App.) 173 S. W. 23l.

A vendor of land who transfers the legal title to the holder of the vendor's lien
note thereby gives him the right to foreclose. Moon v . Sherwood (Civ. App.) 180 S. W.
296.

Where it appeared that the rights of third persons could be protected only by re

stricting the vendors to their remedy of foreclosure of their Iien, held that the court
properly refused to' declare a forfeiture of the executory contract for sale of the land
because of default in payment of the purchase money. Rowan v. Texas Orchard
Development Go. (Civ. App.) 181 S. W. 871.

Where the vendor of realty by deed reserving a vendor's lien forecJ,psed, lle could
not thereafter claim that he continued to hold the superior title to make out his right
to the insurance money payable on the burning of the house. Stratton v: Westchester
Fire Ins. Co. of New York (Civ. App.) 182. S. W. 4.

Holders of vendor's lien notes may enforce an agreement between defendant and
an owner of the equity of redemption that defendant should discharge such notes.
Cooney v. Eastman (Clv, App.) 183 S. W. 96.

.

For the vendor or one succeeding to his rights to rescind for nonpayment of vendor's
lien note, after waiting over 20 years, he must pay back, with interest, the cash pay-
ment made. Walls v. Cruse (Civ. App.) 185 S. W. 1033. .

A suit to foreclose a vendor's lien for the unpaid purchase price of land is not such
an election of remedies as will prevent the vendor from amending his petition and ask
ing for a recovery of the land. Garvin v. Garvin. (Civ. App.) 188 S. W. 3.7.

When a purchaser of land defaults in the payment of the purchase price, the vendor
may elect to sue on the note and foreclose his lien, or to sue for the land itself. ld.

City which purchased land for. reservoir, but used only part and. failed to pay partof price, cannot complain of judgment foreclosing seller's lien on part of lands not ac
tually in use. City of Ft. Worth v. Reynolds (Civ, App.) 190 S. W. 50l.

Execution on judgment on notes for purchase price of land should be stayed in a
SUfficient amount to protect the purchaser against lien of incumbrances not yet due
against which the insolvent vendor covenanted. Chapin v. Ford (Civ. App.) 194 S. W:-
494.

16. -- Defenses.-In 'an action on a note given in renewal of certain vendor'S
lien notes, reserving all the rights conferred in the originals, it was immaterial that
th� consideration for the original notes was in part borrowed money, as well as the
price of the land. Duller v. McNeill (Civ. App.) 163 S. W. 636.

A grantee resisting the payment of notes for the price and the foreclosure of a
vendor's lien retained in the deed cannot go back of the notes and deed; and a pleadingdirected to the contract of sale is insufficient. Luckenbach v, Thomas (Civ. App.) 166
S. W. 99.

A vendee's contention that there were outstanding vendors' liens in favor of one
plaintiff against the property to which all the plaintiffs tendered their deed held not
available as a defense. Bushong v. Scrims�ire (Civ. App.) 172 S. W. 155.

18. -- Evldence.-In a suit to foreclose a vendor's lien, a finding that mortgagee,
who was also assignee of judgment, asked sale by administrator for purpose of satis
fying judgment held not. unsupported by evidence, where it was undisputed that the
note secured by the mertgage included the amount due under the judgment. Cole v.
Lewis (Civ. App.) 159 s. W. 180.

.
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In an action on vendor's lien notes, evidence held to show that the notes by mtstake
recited that. the conveyance was from the payee to the maker instead of that the con

veyance was from a third person to the maker. Brown v. Bay City Bank & Trust Co.
(Civ. App.) 161 S. W. 23.

In a suit to foreclose vendor's lien notes, where plaintiff claimed priority, notwith
standing an agreement whereby plaintiff's assignor, to' whom the note was originally
assigned, was to have only a junior lien, evidence held insufficient. to establish a new

agreement abrogating the original agreement. Armstrong v. Parr (Civ. App.) 162 s. W.
1003.

In an action to foreclose a vendor's lien, evidence held insufficient to show that the
vendee or his grantee had repudiated the vendor's title. Hardy v: Wright (Civ. App.)
168 S. W. 462.

In an action on vendor's lien notes, evidence held insufficient to show that one of
the defendants was authorized by the other defendant to sign his name to a renewal
of the note sued upon. Spearman v. Connor Bros. (Civ. App.) 175 S. W. 478.

In action on purchase-money notes based a.s to one defendant on his alleged assump
tion thereof on purchasing land from another defendant, evidence indicating the land
had not been deeded, but he had merely taken and forfeited an option, held insufficient
to show assumption. Macik v. Garrett (Civ. App.) 188 S. W. 1011.

In a suit to foreclose a vendor's lien notes, evidence held to show that debt had been
paid. Key v. Jones (Civ. App.) 191 S. W. 736.

In an action on a note secured by a vendor's lien, evidence examined, and held not
to show that subsequent purchaser, who was made a party to the suit, had agreed to
pay note so as to authorize a personal judgment against him. Neeley v. Lane (Civ. App.).
193 s. W. 390.

21. -- Sale and proceeds.-A lienholder who advanced money to pay interest on
vendor's lien notes held entitled under a contract to which the vendors were a party, to
be repaid from the proceeds of a sale of the land before payment of the notes. Rowan
v. Texas Orchard Development Co. (Clv. App.) . 181 S. W. 871.

22. -- Title and rights of purchasers at sale.-A judgment in a second fore
closure of a vendor's lien secured by a series of notes could in no way affect title of
purchaser under a prior foreclosure. Jolley v Brown (Civ. App.) 191 S. W. 177.

23. -- Redemption from sale.-Where the vendee of land on which the vendor
reserved a lien for the unpaid purchase money gave a deed of trust which was subse

quently foreclosed, the purchaser acquired the vendee's right to redeem from the lien. by
paying the indebtedness. Standard Paint; & Wall Paper Co. v. Rowan (Civ, App.) 158
s. W. 251.

Where a husband conveys community property. to his wife, expressly reserving ven

dor's lien in seller, wife is not estopped after foreclosure to which she was not made a

party from tendering purchase money. Collett 'v, Houston & T. C. R. Co. (Civ. App.) 186
S. W. 232.

24. Right to recover possession of 'tand in general.-Plaintiff held not entitled to

recover the land or rescind the contract, but could recover the balance of the purchase
prtce, less certain credits in defendant's favor, and foreclose lien therefor. Humphreys
v. Douglass (Civ. App.) 177 S. W. 568.

Plaintiff held not entitled to recover the land or rescind the contract but could re

cover the balance of the purchase price less certain credits in defendant's favor and
foreclose lien therefor. Id.

.

A vendor, who has reserved an express vendor's lien to secure the consideration for
a conveyance, may, on default by .the 'vendee, rescind the contract and recover the land
in trespass to try title. Imperial Sugar COo. v. Cabell (Civ. App.) 179 S. W. 83.

Payment by a vendee before he died of only a small portion of the purchase price
on a land contract, possession thereafter by his widow, and the fact that by indulgence
of vendor a small portion of the first purchase-money note was not promptly paid at
maturity, and that the land had enhanced in value since the contract was made, held not
sufficient to entitle the widow to defeat. vendor's recovery of the land by paying or actual
ly tendering the balance of the purchase price. Hughes v. Burton Lumber Corp. (Civ.
App.) 188 s. W. 1022.

Where the vendor has done nothing to watve his right, he may in every case of an

executory sale of land, where the vendee defaults in payment of the purchase money,
maintain a suit for the recovery back of land. Id.

Although notes for purchase price of land, together with a conveyance, reciting that
such notes were to be vendor'S liens upon land conveyed constituted an executory con

tract to sell land, where it appeared that debt had been paid, and notes; are' barred
by statute of limitation, vendor should not be allowed to rescind contract and recover'
land. Key v. Jones (Civ. App.) 191 s. W. 736.

25. Actions for recovery of possession of land.-In an action by a vendor to recover
land after default of purchaser, where the petition specifically asked that the amount
of purchase money paid and the value of improvements be ascertained and adjusted,
defendant was entitled to the purchase money paid, as well as the value of improve
ments made. King v. Hutson (Civ. App.) 168 s. W. 401.

In an action by vendor for the recovery of land, evidence held sufficient to sustain a

finding that conveyance by vendor was not in trust and that default of purchaser was
made under such circumstances as would entitle the vendor to a for-eclosure for the
amount due but not a recovery of the land. Garvin v, Garvin (Civ. App.) 188 s. W. 37.

26. Lien of purchaser of land for purchase money.-A purchaser suing for damages
from the vendor'S failure to convey held
except for amount of taxes paid by him.

to have, no lien and not entrtled to foreclosure
Cornelius v. Harris (crv. App.) 163 S. W. 346.
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Buyer of land induced to contract by seller's false claim of good title was entitled
to lien on land for price paid. Stockwell v. Melbern (Civ. App.) 185 s. W. 399.

32. Attorney's lien.-An attorney has the right to apply money collected for his
client to payment of any valid subsisting claim he has against her. Doran v. Campbell
(Civ. App.) 194 s. W. 674.

42. Pledges.-One consenting to a pledge of his chattels by a third person to secure

a loan for his benefit is not liable for a -personal judgment, but the pledgee may only
foreclose the pledge. Killman v. Young (Civ. App.) 171 S. W. 1065.

Invalidity of a principal debt destroys the claim of the creditor on collateral securi
ties held for its payrnerrt. Jones v. Abernathy (Civ. App.) 174 S. W. 682.

While an actual delivery usually accompanies and constitutes a pledge of personal
property, yet, where property is already in the hands of a creditor, an agreement that
it may be held as collateral security still leaves the transaction a "pledge." Harp v .

Hamilton (Civ, App.) 177 s. W. 565.
Until there has been a change of possession sufficient to divest the owner by an act

amounting to a delivery in case of sale, it is not a pledge, but a mere executory contract
for one. Riley v. Hallmark (Civ, App.) 180 S. W. 134. \

Lien cannot be claimed under an agreement to pledge except as to artiq,les there
after actually delivered; delivery and possession being essential. First Nat. Bank v.

Campbell (Civ. App.) 193 S. W. 197.

43. -- Title of pledgor.-When a collateral note has been delivered, the pledgee
is the legal owner to the extent of the debt, and the pledgor owns the remainder. Bald
win v. Jordan (Civ. App.) 171 S. W. 1016.

45. -- Possession or control of property.-When a collateral note has been de
livered, the pledgee can collect the note. Baldwin v. Jordan (Civ. App.) 171 S. W. 1016.

On a trial of the right of property attached in the, hands of a tenant, claimed by the
landlord as security for a debt, an instruction that possession, to support a pledge, need
not be actual physical possession was properly refused. Riley v. Hallmark (Civ. App.)
180 S. W. 134.

48. -- converston of property before default.-On conversion by a pledgee, the
pledgor may sue for the property or its proceeds if sold, or for damages for breach of
the contract of pledge; but if he sues for conversion he cannot recover judgment for
the property. King v. Boerne State Bank (Civ. App.) 159 S. W. 433.

When a sale of pledged property is authorized, but the purchase by the pledgor,
though in good-faith, is unauthorized, the purchase does not constitute a conversion; but,
if the purchase is a nullity and the' pledgee thereafter exercises rights as owner, he is
guilty of conversion. Id.

Where a pledgee sold pledged property to himself in bad faith and in disregard of
the rights of the pledgor, and thereafter asserted ownership or the right to hold the
property as security for debts other than those for which the property was pledged, the
pledgor might elect to charge him with conversion. Id.

Proof of tender of a debt for which collateral was pledged and the pledgee's refusal
to accept or return the collateral evidence a con.version; but no tender is required
where the pledgee asserts absolute ownership of the pledge and an intention to hold it
for debts other tna.nfhose for which it -wa.s' pledged. Id.

Sale of collaterals by a bank, to which plaintiff had pledged them, to the bank's
president for a grossly inadequate price on the very day when the president had led
plaintiff to believe that he would have a few days to pay the debt, and the president's
refusal to return the stock except on payment of other debts for which it was not pledg
ed, held to evidence a conversion. Id:

Where a bank wrongfully sold certain pledged collaterals to its president, who 'paid
the price and then took an assignment of the debt, the transaction so far as the bank
was concerned should be viewed as if the sale had been made to a stranger. Id.

Tender of a return of personal property converted by defendant is no defense to a
suit for damages for the conversion. Id.

In suit for damages for conversion of property pledged, it was error to set aside the
pledgee's wrongful sale of the property 'and direct that unless it was redeemed by pay
ment of the debt it should be sold in satisfaction of the judgment therefor. Id.

A wrongful sale of pledged property by the pledgee so as to put it out of his power
to redeliver on payment of the debt constitutes a conversion. Id.

53. -- Sate of property.-Though only a suit to redeem can be instituted against
a bona fide purchaser of pledged coUaterals, such rule does not apply to a purchaser with
knowledge of a wrongful sale, who in receiving and dealing with the stock has been
guilty of conversion. King v. Boerne State Bank (Civ. App.) 159 S.- W. 433.

Where plaintiff's stock pledged to a bank was sold to its president for an inade
quate price, plaintiff's motive in suing for conversion instead of to redeem was 'imma
terial, nor was he precluded from having the question of damages submitted to the jury,
because it was claimed that the stock at the time of the sale was worthless. Id .

.

Where a bank wrongfully sold pledged collaterals to its president for an inadequate
.jirice, and he denied the pledgor's right to redeem except on payment of debts for which
the securities were not pledged, the pledgor was not limited to a suit to redeem but
could sue for conversion. Id.

A pledgee, though authorized to sell pledged collateral at private sale without notice
to the pledgor, was nevertheless bound to conduct the sale fairly and in good faith so-
as to subserve the interests of both parties. Id. '

Since the law does not require the doing of that whlchjs useless, it
_ is unnecessaryto ob.tain an order to sell collateral, where such collateral was worthless, notwith

standmg that the judgment upon which the order is based provided therefor. Gulf
Nat. Bank v. Bass (Civ. ,App.) 177 S. W., 1019.
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54. -- 'Actions to enforce right of action pledg,ed.-where 'one pledged his chat
tels to secure a debt due from a third person to the pledgee, the pledgee, to foreclose the
pledge, mus.t obtain a judgment establishing the debt. Killman v. Young (Civ. App.) 171
S. W. 1065.

56. Subrogatron.-In shipper's action against buyer and compress company to recov

er for cotton converted by compress company, held that shipper was subrogated to
buyer's right to enforce liability against compress company. Shippers' Compress &
Warehouse Co. v. Cumby Mercantile & Lumber Co. (Civ. App.) 172 s. W. 744.

Purchaser under unauthorized sale of a speciflc portion of land by one cotenant can

not be subrogated -to such tenant's rights against his cotenants. Broom v. Pearson
.

(Civ. App.) 180 s. W. 895.
Mere delivery, to party loaning money to mortgagor to satisfy and cancel the

mortgage, of the instrument and the note was not sufficient to show agreement that
lender should be subrogated to the rights of the mortgagee under the old instrument.
First State Bank & Trust Co. of Abilene v. Walker (Civ. App.) 187 S. W. 724.

57. -- Discharge of incumbrances by purchasers of property.-One who acquired
the vendor's lien notes given far an undivided half interest in land incumbered by prior
vendor's "lien notes, which were acquired by the administrator of the deceased purchaser
acting individualiy, and the execution purchaser of the other undivided half interest,
could pay the prior vendor's lien' notes and thereby become subrogated to the liens of
the notes as to the purchaser's half interest, but not as to the undivided half interest
acquired by the execution purchaser. Fallen v. Weatherford (Civ. App.) 158 s. W. 1174.

A purchaser, whose payment was by agreement applied to a mortgage on the prem
ises, held on rescission not entitled to be subrogated, to the rights of the mortgagee.

.Good v. Smith (Civ. App.) 170 s. W. 257.
•

Where the seller of an interest in a business declined to pay the broker the agreed
.commlsston and did not authorize the buyer to do so, the buyer has no right to pay the
commission, and, having paid it, cannot recover from the seller. Richardson v. Wilson
(Civ. App.) 178 S. W. 566.

Where the grantee of land who took with notice that the deed to his grantor was

intended as a mortgage paid one of the secured notes in the hands of an innocent holder,
he was entitled to be subrogated to all the rights of the innocent holder. Harris v.

Hamilton (Civ. App.) 185 s. W. 409.
'

If a lot be subjected to payment of a vendor's lien in the hands of one.who has
bought it free therefrom, he is entitled to subrogation against those personally liable
for the debt. Newby v . Harbison (Civ. App.) 185. s. W� 642.

'

58. -- Persons making advances for discharge of debt or lncurnbr-ance.c=Corpora
tton, which used money- borrowed by its officers on their personal note in paying its
debts, held bound to reimburse them for a judgment recovered on the note, including
interest as stipulated and attorney's fees. Georgetown Mercantile Co. v. First Nat.
Bank (Civ. App.) 165 s. W. 73.

.

Where purchasers of vacant land, in order to procure the construction of a building
to be used as their horne, executed a mechanics lien contract to the contractor, who
was thereafter paid by the vendor, after which the purchasers executed a deed of
trust to secure the debt, the vendor was entitled to subrogation to the rights of the
contractor under his lien. Wood v. Smith (Civ, App.) 165 S. W. 471.

Plaintiff, who
..

had paid purchase-money notes and discharged of record a vendor's
lien against herself and defendant Iotntly, was entitled, as against defendant and a

purchaser from him with constructive notice, to subrogation to the rights of the holder to
enforce payment of half of the joint indebtedness against defendant. Holloman v.

Oxford (Civ. App.) 168 S. W. 437 ..

One not a stockholder of a liquidating national bank, pa.rtfcipa.tlng in an advance
ment of funds to take up a debt owing to another, to consummate a scheme to take
over the liquidating bank's assets, held entitled to subrogation, to the rights of the
creditor equally with others participating in the advancement. First Nat. Bank of
Merkel v. Armstrong (Civ. App.) 168 s. W. 873. •

One lending money to the owner of land to discharge purchase money notes is
subrogated to the vendor's lien on the land. W. C. Belcher Land Mortgage Co. v.

Taylor (Civ. App.) 173 s. W. 278.
A bank which advanced money used by a contractor in discharging liens on a build

ing held not subrogated to the rights of the lienors, there being no 'understanding to
that effect. Western Nat. Bank of Ft. Worth v. Texas Christian University (Civ. App.)
176 S. W. 1194.

Plaintiff, surety on a note secured by the maker's mortgage of certain mules, who,
after all the mules but one had been sold and the proceeds applied on the -debt, paid
the balance of the note, was subrogated to the rights of the creditor against the principal
and the purchasers of the remaining mule. Maloney v. Greenwood (Civ. App.) 186 S.
W. 228.

,

A party, who, without interest to protect, voluntarily loans to a mortgagor to satisfy
and cancel the mortgage, taking a new mortgage for his own security, cannot have rhe
former mortgage revived and himself subrogated to the rights of the mortgagee unless
a subrogation takes place by agreement of the parties. First State Bank & Trust Co. of

.Abtlene v. Walker (Civ. Ap,P.) 187 s. W. 724.
Where money was lent a mortgagor to discharge mortgages, and the lender retained

the instruments, their payment gave it the right of subrogation, if it was not a mere
volunteer. Id.

Bank held not subrogated to rights of holder of notes, executed by bank's cashier
and his brother, and deposited, with it or its president for collection, to which were

applied the proceeds of notes delivered to the bank through its cashier by his brother
for collection. First State Bank & Trust Co. of Hereford v. Vardeman (Civ, App.) 188
S. W. 695.
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Where the surety on a note secured by chattel mortgage paid note, he was sub

rogated to rights of the mortgagee under mortgage and debt. Hopping v. Hicks (Civ.
App.) 190 S. W. 1119.

One paying for the vendee the purchase money due upon a homestead takes by an

equitable' assignment, if not by an actual transfer,' the debt which he discharges, and is

subrogated to the vendor's lien. M. Ka.ng'erga, & Bro. v. Willard (Civ. App.) 191 S.

W.195.
Plaintiff, who advanced money to pay vendor's lien note, held to have lien superior

to other liens not arising out of the sale transaction. Sullivan v. Doyle (Sup.) 194 S.

W. 136,.
Surety and those secondarily liable for payment of indebtedness are entitled upon

payment thereof to be subrogated to' rights of creditor, with respect to any security
'given for payment of indebtedness. Nunn v. Smith (Civ. App.) 194 'S. W. 406.

'

A bank lending money to a street improvement contractor could not claim by sub

rogation the rights of materialmen against the contractor's surety solely because the

money loaned was used to pay such claims. Lion Bonding & Surety Co. v. First State
Bank of Paris (Civ. App.) 194 S. W. 1012.

59. -- Benefit of remedies of creditor.-Indorser of a note secured by mortgage
should have paid such note and subrogated himself to the rights of the mortgagee, if he
.destred a foreclosure for his own security. Thompson v. Penni,ngton (Civ. App.) 174 S.
W.944.

60. -- Extent of right.-Plaintiff, subrogated to the rights of the holder of ven

-dors lien notes to enforce payment of a part of the joint indebtedness assumed by de
fendant because of a discharge of such notes, held not entitled to recover interest at the
rate named in the notes or the attorney's fees specified therein. Holloman v. Oxford
(Civ. App.) 168 S. W. 437.

Officers and stockholders of a corporation held subrogated to the vendor'S lien re

tained by the grantor of land to the corporation paid off by them, but not to his interest
in the land. Canadian Country Club v. Johnson (Civ. App.) 176 S.' W. 835.

A surety who paid part of the debt, the balance of which was paid by the principal,'
is entitled to ,subrogation for the part paid by him. Foos Gas Engine Co. v; Fairview
Land & Cattle Co. (Civ. App.) 185 S. W. 382.

Where at time of execution of notes for $3,000 secured by mortgage on maker's
homestead there was due to payees $1,600, the balance of what they had previously
paid for the maker upon his purchase-money notes for the homestead, the payees, in
suit to enforce the notes, were entitled to judgment foreclosing the vendor's lien for
$1,600, together with interest and attorney's fees stipulated in the original purchase-mon
ey notes. M. Kangerga & Bro. v . Willard '(Ctv. App.) 191 S. W. 195.

Plaintiff, advancing money to pay one of two vendor's lien notes under agreement
with a second vendee to hold the note as security, held not entitled to subrogation as

against the original vendor, though he was entitled to subrogation as against the second
vendee. Sullivan v. .Doyle (Bup.) 194 S. W. 136.

'
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,TITLE 87

LIMITATIONS

Chap.
1. Limitation of actions for lands.
2. Limitation of personal actions.

Chap.
3. General provisions.

CHAPTER ONE

LIMITATION OF ACTIONS FOR LANDS

Art.
5672. Thre,e years' possession, when a bar.
5673. "Title" and "color of title" defined.
5674. Five years' possession, when a bar.
5675. Ten years' possession, when a bar.
5676. Ten years' possession construed to

embrace what.
5677. Lands surrounded by other lands,

peaceable possession of defined.
\

Art.
5678.
5679.
5680.
5681.
5682.
5683.
5684.

Same subject.
Possession gives full title, when.
"Peaceable possession" defined.
"Adverse possession" defined.
Possession by different persons;
Right of .state not barred.
Does not run against infants, etc.

Article 5672. [3340] Three years' possession, when a bar.
I

Cited, Houston Oil Co. .or Texas v. Davis (Civ. App.) 181 S. W. 851; Baker v. Gulf,
C. & S. F. Ry. Co. (Civ. App.) 184 S. W. 257.

In general.-Where, in a suit to determine the location of a disputed boundary line
between two sections, all under one fence, plaintiff was in possession of one section un

der a lease, and had no color of title as to the other and no actual possession of the
strip in dispute, he was a mere intruder, and was not entitled to the' benefit of the
three-year statute of limitations. Hooper v. Acuff (Civ. App.) 159 S. W. '934.

The three-year statute of limitations was not available where the portion claimed
had been disposed of by the assignee of a survey prior to the execution of the' bond for
title to the one under whom the adverse party claimed. Diffie v. White ('Civ. App.) 184
S. W. 1065.

Art. 5673. [3341] "Title" and "color of title" defined.
Unrecorded deed.-Under Rev. St. art. £824, making unrecorded deeds void against

:subsequent purchasers, an unrecorded deed held color of title within the three-year limi
tation law. Phelps v. Pecos Valley Southern Ry. Go. (Civ. App.) 182 S. W. 1156.

VOid, irregular or defective' deeda=-A void deed does not constitute color of title re

-quired by the three-year statute of limitations. O'Hanlon v. Morrison (Civ. App.) 187
:S. W. 692.

Patents, grants, certificates and surveys.-Junior patentees of the state, or persons
holding under the patentees, hold under the sovere'ignty of the soil within the three-year
statute of limitations. Campbell v. Gibbs (Civ. App.) 161 S. W. 430.

Junior patents on lands, where the issue of patents has not been expressly prohibited,
are color of title to support the three years' statute of limitation, whether based on pre
emption or otherwise. Houston Oil Co. of Texas v. 'WIn. M. Rice Institute (Civ. App.)
1,94 .8. W. 413.

Art. 5674. [3342] Five years' possession, when a bar.
In general.-The owner of a junior survey may acquire title to land covered by a

'Senior survey under the five-year statute of limitations by his adverse holding of land
in conflict, even though he only pays taxes; upon his own survey, and there is nothing
'on the ground or field notes showing conflict, if the field notes and survey of the junior
grant cover the disputed strip. Payne v. Ellwood (Civ. App.) 163 S. W. 93.

Where the purchaser of land immediately placed his deed on record, inclosed the
land and continuously used it for more than five years as pasture for stock, and paid
taxes thereon, .he acquired title under the five-year statute of limitations. Randolph v.

Lewis (Civ. App.) 163 S. W. 647.
,

Where the grantee's deed sufficiently described the land by metes and bounds, and
was duly recorded for more than five years, and his vendors had had possession there
under during such time, paying all taxes, he acquired title by the five years' statute of
limitations. Williams v. McComb ('Civ. App.) 163 S. W. 654.

Where the lot in controversy was inclosed in 1906 by defendant's tenant at will and
continuously used by such tenant adversely up to the time of suit, with payment of
taxes by defendant, held that defendant had title by limitation. Johnson v. Sullivan
(Civ. App.) 163 S. W. 1015.

'

Defendant in trespass to try title, who purchased the land involved in February.
1903, recorded his deed in March of the same year, and to whom in February. 1905, plain-
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tiff, under a. mistake as to his own boundaries, attorned and paid rent to November,
1910, and who paid all taxes on the land' from 1903 to 1912, inclusive, was entitled to the
land under the five-year statute of limitations. Wilson v. Seigel (Civ, App.) 167 S. W.
1090.

To perfect a title by limitation, the land must not only be inclosed with a fence; but
"cultivated, used, or enjoyed." Buie v. Penn (Civ, App.) 172 S. W. 547.

A grantee' of a league openly claiming it and paying taxes and in possession thereof
by tenants for more than ten years held to acquire title to the �ntire league by adverse

possession, though others entered on the property adversely until dispossessed by him.
Word v: Colley (Civ. App.) 173 S. W. 629.

P. having a recorded tax deed, and five years' possession through a tenant, all the
time paying the taxes, acquired title under the five-year statute. Holloway v: Purington
(Civ. App.) 175 S. W. 507.

To establish title by limitations, it must appear that possession has been open, hos

tile, adverse, notorious, and uninterrupted for the statutory period, and that there is no

saving to any person for personal disabilities. Cline v. Booty (Civ. App.) 175 S. W. 1081.
Action to set aside sale by administrator to payoff vendor'S lien, or to declare that

.an interest in the land was held in trust for plaintiff, held barred by the statute of limi
tations of five and ten years. Nuckols v. Stanger (Civ. APP.) 176 S. W. 153.

A grantee under a deed conveying school lands, who went into possession and paid
taxes, can rely on the five-year statute of limitations, though his claim conflicts with
patented land under a senior survey. Higginbotham v. Weaver (Civ. App.) 177 S. W. 532.

To make title by adverse holding the true owner must have actual knowledge of the
clalm, or it must be so open and notorious that his knowledge wi1l be presumed. Houston
-Oil Co. of Texas v. Stepney (Civ. App.) 187 S. W. 1078.

No real owner ought to be deprived of land under the statute of limitations unless
;he has actual or constructive notice of the adverse claim thereof; Walker v. Knox (Civ.
App.) 191 S. W. 730.

Where taxes were paid by plaintiff's ancestor from 1877 to 1883, inclusive, but pos
session was maintained only to 1879, inclusive, it was error to submit the issue of ad
verse possession under the five-year statute. Hays v. Hinkle (Civ. App.) 193 S. W. 153.

To establish title to land under nve-vear statute of limitation, it is necessary to have
a deed duly registered, possession, 'use, and enjoyment, and to pay all taxes. Dowdell v.

McCardell (Clv. App.) 193 s. W. 182.
Where defendant took a deed to certain interests in land which was void, but took

possession and paid taxes to the extent of such interest, and later took a valid deed to
the entire acreage and continued to pay taxes only on the amount covered by the void
-deed, he could not complete title under the five-year statute of limitations. Id.,

One has title under the five-year statute of limitations, having had of record a deed
])roperly describing the land and having paid the taxes for five years, with a tenant on

·the land for such time under a lease contract covering the entire tract. Durham v.

Houston Oil Co. of Texas (Civ. App.) 193 S. W. 211.
Evidence held to establish adverse possession under the 5-year statute where the

'property, together with some other tracts, was fenqed on three sides, the other side be
ing bounded by a river which usually kept in the cattle, stock was grazed upon it, por
tions cultivated, and taxes paid. Huling v. Moore (Civ. App.) 194 S. W. 188.

Possession.-In trespass to try title, defendant relying on adverse possession could
'not recover where the possession had not been continuous and exclusive, and where the
premises had not been fenced for the frve-vear period. Purington v. Broughton (Civ .

. App.) 158 s. W. 227;
A person who fenced land and used it continuously, exclusively, peaceably, and no

i:oriously for a pasture for live stock had sufficient possession thereof within the five
years statute. Griswold v. 'Comer (Civ. App.) 161 S. W. 423.

Under the limitation statute of five years there must be evidence of an open, notori
-ous exercise or control, or dominion over all land in controversy, before the benefits of
constructive possession under color of title will avail claimant so as to perfect limita
tion under the statute. Village Mills Co, v. Houston Oil Co. of Texas· (Civ, App.) 181
:S. W. 785.

Rev. St. 1911, arts. 5677, 5678, providing that possession of land in certain cases is
'not adverse unless inclosed, etc., applies only to the 10-year, and not to the 5-year, stat-
ute. Huling v. Moo�e (Clv, App.) 194 s. W. 188.

.

Payment of taxes.-The five-year statute of limitations does not apply where the
"land which has been rendered for taxation, and upon which the taxes have been. paid, is
not the land for which the suit was brought. Gaal v. Camp (Civ. App.) 164 S. W. 1070.

To acquire title by adverse possession for five years under this article, payment of
.all taxes, including city and school taxes, held necessary. Wichita Valley Ry, Co. v.
Somerville (Civ. App.) 179 S. W. 671.

Holder of deed to undivided interest who has deed registered, and has possession of
any part of the land, and claims the same for five years and pays taxes on land equal
·to the interest conveyed by the deed for five years, completes limitation under the five

,

year statute, although no taxes on the other undivided interest have been paid. Dow-
-dell v. McCardell (Civ, App.) 193 s. W. 182.

Claim under deed duly registered-In gene,ral.-For a tax deed to be sufficient as a
basis for prescription under the five-year statute, all the prerequisites of the Iaw need
-not be complied with in making the tax sale, and it is sufficient in spite of an incorrect
reference to the name of the survey and the certificate number. Griswold v. Comer (Civ .

.APP.) 161 s. W. 423.
'

A tax deed not void on its face, but only because of extrinsic evidence, is a deed
-within the five-year statute of limitations. Davis v. Howe (Civ. App.) 176 S. W. 759.

A tax deed, reciting that notices were posted more than twenty days successively
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next before the day of. sale, is not void, and possession thereunder. is within the five-
year statute of limitations. Id. ,

Where a landholder parted with the title acquired by a deed to him, such deed can

not be made the basis for a claim by his heirs of title by limitation under the nve-vear
statute. Shaw v. Thompson Bros. Lumber Co. (Civ. App.) 177 S. W. 574.

Under five-year statute it is not necessary that grantor should have had title to.

land in order that deed given by him .may convey color of title. Vtllage Mills Co. v.
Houston Oil Co. of Texas (Civ. App.) 186 S. W. 785.

The five-year statute of limitations cannot be based on a defectively acknowledged
married woman's deed. Walker v.• Knox (Civ. App.) 191 S. W. 730.

Where during partition suit two persons in interest conveyed a specific tract after'
lis pendens notice was filed, their interest passed subject ito the termination of the suit,
and where judgment decided that grantors had no title, and therefore deed conveyed
none, it remained effective after the judgment for the purpose of limitation under the.
five-year statute. Rosborough v. Cook (Bup.) '194 S. W, 131.

To support limitation under the five-year statute, the Ideed under which claim Is,
made need not convey title, but is sufficient if it describes and purports to convey the
land and is .on its face a good deed. Id.

Under this article, a quitclaim deed will sup.port a claim only as to the interest of
..the grantor; and, where the grantor had only a leasehold, the claimant can perfect
rights only to the leasehold. Barksdale v. Benskin (Civ. App.) 194 S. W. 402.

-- Registr'ation.-Where heirs of holder of recorded tax deed partitioned the land"
an heir's possession thereafter held under a registered deed within the five years statute:
as to the whole tract, though she did not record Iher own deed. Griswold v. Comer (Civ.
App.) 161 S. W. 423.

'

Heir of holder of recorded tax deed, to whom land was granted by partition deed
held not guilty of fraud or concealment of her ownership because she did not record the,
partition deed or leases of the land by her. Id.

Under Rev. St. arts. 6786, 6789, 6790, 6791, a deed, duly deposited with the clerk for
record, must be considered as recorded within article 5674, fixing a five-year ltmttation.
for recovery of land. Billingsley v. Houston Oil Co ...... of Texas (Civ. App.) 182 S. W. 373.

That a grantee took possessiori and held for himself and his grantor does not show
possession under color of title within this article, where recording of the grantee's con-

�

vevance was delayed for three months. Sweeten v. Taylor (Civ. App.) 184 S. W; 693. -

To put the' five-year statute of limitations in operation under a lease contract, the
'contract need not be recorded, nor in writing, nor delivered, if in writing, but, iit is.
enough if the relation of landlord and tenant under it is created and recognized and un

derstood by its parties. Durham v. Houston Oil Co. of Texas (Civ. App.) 193 s. W. 21i�
-- Description of Ian d.-Under the five-year statute of limitations, which requires.

the adverse possession relied upon to give title to be under a deed ,duly registered, the
deed must describe the land with sufficient certainty to identify it. Griswold v. Comer
(Civ. App.) 161 S. W. 423.

,

If the description in a deed is sufficient to prevent it from being void for uncertain
ty, it is sufficient to give notice of a claim under the statute of limitations. Hinkle v.

Hays (Civ. App.) 162 ..s. W. 435. ,

'

Where a dBed describes land by section and certificate numbers, but refers to the,
patent and field notes, which otherwise designate the land, for the' description of the
land, the record of such deed is sufficient notice of an adverse holding to the extent of
the boundaries in the field notes. Payne v. Ellwood (Civ. App.) 163 S. W. 93.

A tax deed from which the land in controversy in suits in trespass. to try title COUld.
not be identified was insufficient ,to support defendants' claim of title under the five

year statute of limitation. Porter v. Brooks (Civ. App.) 170 S. W. 103.
Under a statute requiring. registration of the deed under which a claim by adverae

possession is made, a deed, not describing the land in fact nor according to the field
notes claimed to be applicable thereto, is insufficient. W. T. Garter & Bro. v. Collins.
(Civ. App.) 192 S. W; 316.

" ..

F�rged' deed.-To defeat the five-year statute of limitations because of the forgery
of a deed under which the defendant claims, plaintiff must affirmatively allege and:

prove the fact. Hanks v. Houston Oil Co. of Texas (Civ. App.) 173 s. W .. 635.
This article refers to the deeds relied on in support of the plea, and not to prior deeds',

in the chain of title not necessary to support the plea. Olsen v, Greele (Civ. App.) ·19()
S. W. 240.

Art. 5675. [3343] Ten years' possession, when a bar.
Cited, Hickman v. Ferguson (Civ. App.) 164 s. W. 1085; 'J. D. Fields & Co. v. Al

lison (Civ. App.) 171 S. W. 274.

In general.-Under the 10-year statute of limitations,. it is not required that the,
claimant shall pay taxes on the land in order to perfect his title thereto, but it is only
necessary that he have peaceable and adverse. possession thereof, cultivating, using, or

enjoying it for 10 years prior to the institution of the suit. Gotoskey v. Grawunder (Civ.,
App.) 158 S. W. 249.

.

Evidence of a certain deed· conveying land in controversy to plaintiff" dated Ju,ne 3,.
1901, held sufficient to show title in plaintiff under the 10-year statute of limitations.
Hooper v. Acuff (Civ. App.) 159 s. W. 934.

One who has adverse, peaceable, and continuous possession of land for' more than,
ten years acquires a prescriptive title. Frazier v. Houston Oil Co. (Civ. App.) 161 Sl.
W.20. ,

Adverse possession for ten years perfects a title. Glover v, Pfeuffer (Civ. App.) 163:-
S. W. 984.

.
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Where plaintiff" the owner of a -building adjoining a bank, upon demand of the bank,
repudiated a covenant of his grantor to pay one-half the cost of a party wall, and held

possession for ,16 years thereafter, he acquired title by adverse possession. First Nat.

Bank of Wichita Falls v. Zundelowitz (Civ. App.) 168 S. W. 40.
To perfect a title by limitation, the land must not only be inclosed with a fence, but

"cultivated, used, or enjoyed." Buie v. Penn (Civ. App.) 172 S. W. 547.
To establish title by limitations, it must appear that possession has been open, hos

tile, adverse, notorious, and uninterrupted for the statutory period, and 'that there is no

saving to any person for personal disabilities. Cline v. Booty (Civ. App.) 175 S. W. 1081.
Action to set aside sale by administrator to payoff vendor's lien, or to declare that

an interest in the land was held in trust for plaintiff, held barred by the statute of limi
tations of five and ten years. Nuckols v. Stanger (Civ. App.) 176 S. W. 153.

A private easement held adversely and exclusively for 20 years against the claim of

plaintiff held to be lost. Walton v. Harigel (Civ. App.) 183 S. W. 785.
Color of title is not necessary to perfect title by adverse possession, in the absence

of statutory provisions expressly or by clear implication requiring it. Houston Oil Co. of
Texas v. Stepney (Civ. App.) 187 s. W. 1078.

.

To make title by adverse holding the true owner must have actual knowledge of the
claim, or it must be so open and notorious that his knowledge will be presumed. Id.

In view of Acts 1895, § 10, and Vernon's Sayles' Ann. Civ. St. 1914, arts. 5435a, 5435b,
5435d, 'and Rev. St. 1911, art. 5436, the ten-year statute of limitation is not 'applicable in

favor of an adverse occupant of school land, and cannot be invoked against a purchaser
from the state before patent, where the amount of land is not a multiple of 40' acres

and the adverse claimant claims under transrer by a judgment against the purchaser.
Whitaker v, McCarty (Ctv, App.) 188 S. W. 502.

To acquire easement of way by prescription, limitation must have continued for pe
riod of ten years. Callan v. Walters (Civ. "App.) 190 s. W. 829.

No real owner ought to be deprived of land under the statute of limitations unless he
has actual or constructive notice of the adverse claim thereof. Walker v. Knox (Civ.
App.) 191 s. W. 730.

To authorize judgment for one claiming under ten-year statute of limitations part of
larger survey, evidence need not+show possession and adverse 'claim to specified tract.
Patterson v. Bryant (Civ. App.) 191 S. W. 771.

Possession.-Under this article, the occupation which will give title by adverse pos
session must be exclusive and continuous. Gallup v. Cammack, 229 Fed. 68, 143 C. C.
A. 344.

In order to create a title by limitations, the holding must be adverse. Guadalupe
County v. Poth (Civ. App.) 163 S. W. 1050.

Art. 5676.
what.

Cited, Gallup v. Cammack, 229 Fed. 68, 143 C. C. A. 344.

[3�44] Ten years' possession construed to embrace,

In general.-This article contemplates that a possessor shall receive 160 acres in a

body, and he cannot acquire title to a parcel in one corner of a survey and another par
eel in another corner; the total aggregating 160 acres. Mixon v. Wallis (Civ. App.) 161
S. W; 907.

'

One who fenced and cultivated two tarma on a league of land consisting of 125 and
175 acres each, and built houses and barns .ori the farms in 1843, and lived thereon until
1865, claiming the whole league as :tiE' own, held to have acquired title under the ten
year statute of limitations. Hickman v. Ferguson (Civ. App.) 164 s. W. 1085.

Where the actual possession of plaintiffs in trespass to try title, claimtng separate and
,distinct tracts of 160 acres out of a survey, entitled each to an undivided 160 acres, the
fact that aToca.tion for one, made without regard rto the other's claim, but with+regard
to the shape of the survey, would cover a portion claimed by the other, held not to de
stroy the right of each to title to 160 acres. Davis v. Collins (Civ. App.) 169 S. W. 1128.

Under this article where plaintiff claimed 160 acres by adverse possession, it was not
necessary that he mark or identify a specific 160 acres on the ground, but it was enough
that he lived, cultivated, used, enjoyed, and claimed adversely 160 acres including' his
improvements. Wickizer v. Williams (Civ. App.) 173 S. W. 288, rehearing denied 173
S. W. 1162.

That a part of defendant"s fence on. improved land lies on. another quarter section
adjoining the one on which he has a residence and the remainder of his tmprovsmsnts
does not prevent him from recovering the quarter section. Houston Oil Co. of Texas v.

McGrew (Sup.) 176 s. W. 45, affirming judgment (Civ. App.) 143 s. W. 191.
One claiming title by adverse possession, without color of title, acquires no title to

any land except that which is in actual possession, and, under the 10-year statute of limi
tations, providing its requisites have been met, to 160 acres. Walker v. Knox (Civ. App.)
191 S. W. 730.

'

Under this article limitation of 10 'years may be claimed without registration of the
deed. Hays v. Hinkle (Civ. App.) 193 S. W. 153.

One who holds peaceable and adverse possession on land on which his improvements
are situated, 'using,. cultivating and enjoying it for more than 10 years, can under proper
pleadings recover such land to be run out so as to include his improvements, or by show
ing that the exact land described was a fair and equitable partition. Dowdell v. Me
Cardell (Civ. App.) 193 s. W. 182.

Evidence that plaintiff's improvements and greater portion of his field and pasture
were on a survey to which he claimed title to 160 acres under 10-year statute warrant
a judgment fOT entire 160 acres out of such survey, although small portions of his field
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and pasture were on another survey. Houston Oil Co. of Texas v. Loftin (Civ. App.) 194
S. W. 996.

.

Where plaintiff enters intending to acquire 160 acres by, adverse possession under
10-year statute, gradually extends his possession, and makes all improvements on such
survey except small portions of his field and pasture, he acquires title to 160 acres of that
survey, irrespective of his rights on adjoining surveys on which he encroached. Id.

In action to establish title by adverse possession under 10-year statute, fact that de
fendant's predecessor in title operated a tramroad over a portion of such tract some 12
or 15 years before suit was filed or that public road through the tract was used during
the four years preceding suit does not segregate land on side opposite from plaintiff's
improvements, so as to prevent him from claiming title to entire tract. Id.

Possession under written memorandum.-Under this article held, that plaintiff, who
went into possession under a deed for 130 acres which included some of defendant's land,
could not, having held possession only to the limits of his deed, claim 160 acres of de
fendant's property. 'Chapman v. Weaver (Civ. App.) 178 S. W. 660.

Plaintiff, in an action for possession of land claimed by 10 years' adverse possesston,
held not entitled to claim land outside the boundaries of the patent containing his im

prov-ements. Williamson v. Miller-Vidor Lumber 'Co. (Civ. App.) 178 S. W. 800.

Art. 5677. 13345] Land surrounded by other lands, etc., peaceable
possession of defined.

Cited, Kelly v. Blakeney (Civ. App.) 172 S. W. 770.

In general.-This article and art. 5678 constttute matter in avoidance of the limita

tion statute which need not be negatived by the party pleading limitations. Huling v.

Moore (Civ. App.) 194 S: W. 188.
This article and art. 5678 apply only to the 10-year, and not to the 5-year, statute. rd.

Art. 5678. [3346] Same subject.
Cited, Sullivan v. Fapt (Civ. App.) 160 S. W. 612; Kelly v. Blakeney (Civ. App.) 172

S. W. 770.

In genera I.-Persons held entitled to claim by adverse possession under this article.
Howard's Unknown Heirs v. Skolant (Civ. App.) 162 S. W. 978.

This article held to have no application to dispute regarding bounda-ry of surveys in
cluded in tract of over 5,000 acres on which there were no improvements, except a fence
around it. J. D. Fields & Co. v, Allison (Civ. App.) 171 S. W. 274.

This article and art. 5677 apply only to the 10-year, and not to the 5-yeaor, statute.
Huling v. Moore (Clv. App.) 194 S. W.188.

This article and art. 5677 constitute matter in avoidance of the limitation statute
which need not be negatived by the' par-ty pleading limitations. Id.

Evidence does not establish title by adverse possession under the 10-year statute where
over 5,000 acres were inclosed, but one-tenth of each survey was not cultivated as re

quired by this article. Id.

Art. 5679. [3347] Possession gives full title, when.
Cited,

-

Rowe 'V. Dyess (Civ. App.) 177 S. W. 521; Whitaker v. McCarty (Civ. App.)
188 S. W. 502.

Nature and extent of tItle acquired.-A title by limitation is not a good, merchantable
title. Cline v. Booty (Civ. App.) .175 S. W. 1081; Adkins v. Gillespie (Civ. App.) 189 S.
W.275.

'

Where a contract 'required the vendor to sell and convey by deed with covenants of
general warranty and to furnish an abstract showing good merchantable title, he was

bound to deliver a record title, and could not compel the vendee to accept a title by limi
tations. McLane v. Petty (Civ. App.) 159 S. W. 891.

The interest in land acquired by adverse possession is not undivided, but its location
is fixed to a certain' extent, and a' purchaser from the possessor must take notice of that
fact and of the fact that he acquires no title unless he purchases the land whose lo
cation is so fixed. Mixon v. Wallis (Civ. App.) 161 S. W. 907.

The distinction between title by limitation and prescription is that the latter is based
upon a presumed grant, while the former is not. Martin v. Burr (Civ. App.) 171 s.
W. 1044. '

In trespass to try title, where plaintiff claimed by adverse possession, the appointment
of commissioners to apportion a tract of 160 acres to plaintiff out of the survey, in
cluding plaintiff's improvements, held proper, under the pleadings and evidence. Wick
izer v. Williams (Civ. App.) 173 S. W. 1162, denying rehearing 173 S. W. 288.

Wife having 'adverse possession after husband's death of lots part of which was com
munity property and part belonging to a stranger held to acquire the whole interest
therein, and not merely an undivided half interest. Wichita Valley Ry. Co. v. Somer
ville (Civ. App.) 179 S. W. 671.

The statutes of limitations, when complied with. confer absolute title on the claim
ant of land. Buchanan v. Houston & T. C. R. Co. (Civ. App.) 180 S. W. 625.

A limitation title when it matures is as good as any other title. Heard v. Bowen
(Civ. App.) 184 s. W. 234.

Where title, to land I has been established by limitation, upon death of the occupants
it descends to their heirs and becomes their separate property. Houston Oil Co. of Texas
v. Stepney (Civ. App.) 187 S. W. 1078.

Title acqulred by adverse possession is a legal title, and not an equitable one. Hous
ton Oil Co. of Texas v, Ainsworth (Civ. App.) 192 S. W. 614-
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- What will not divest title-In general.-Where a third person acquiring by adverse

possession title to 160 acres in a survey claimed by defendant conveyed other 160 acres

to defendant, who surrendered to plaintiff, plaintiff was not prejudiced by the convey
ance and could not appropriate the land acquired by the third person. Mixon v. Wallis

(Civ. App.) 161 s. W. 907.
Where plaintiffs had title by limitations before receiving a deed from defendant re

serving a vendor's lien, they were not estopped by the deed from asserting their adverse

title, as the deed was without consideration. Stewart v. Williams (Civ. App.) 167 S.
W. 761.

Where plaintiffs had title to 160 acres by adverse possession, and accepted a deed
to 200. acres, including the 160 acres from defendant, failure to tender back the 40 acres

held not to defeat their right to assert their adverse title to the 160 acres. Id.
An offer of plaintiff to pay defendant $500 for land, title to which was in dispute, will

not divest her of title acquired by adverse possession. Graves v. Graves (Civ. App.) 192
S. W. 1105.

'

If defendant in trespass to try title had complete title by limitation of ten years, his
act in thereafter attorning to the true owner as his tenant did not effect a divestiture of
title. Brown v. Fisher (Civ. App.) 193 S. W. 357.

Subsequent loss of possession.-Where an adverse holder resided on the land in suit
fOT over 12 years, her title by adverse possession was perfected, and where she removed
to an adjoining tract from which she exercised control over the land in suit, she did
not lose her title. Thompson Bros. Lumber Co. v. Williamson (Civ. App.) 177 s. W. 987.

[3348] "Peaceable possession" defined.
In general.-"Peaceable possession" is (by statute) such possession as Is contlnuoue

and not interrupted by adverse suit to recover the estate, and hence the possession of
plaintiff against all the world except trespassers who entered and took possession of a

part of the land was peaceable where no suit was Instrtuted. Glover v. Pfeuffer (Civ.
App.) 163 s. W. 984.

.

Interruption by sult.-A suit prosecuted to effect against a tenant in possession within
the ten-year statute of limitations breaks the continuity of the landlord's adverse pos
session. Stark v. Brown (Civ. App.) 193 S. W. 716.

Continuity of possesslon.-Under the statute of limitations, the continuity of one's
adverse posseseton cannot be broken. by entry of the owner, but only by suit br-ought,
Glover v. Pfeuffer (Civ. App.) 163 s. W. 984.

Plaintiff's peaceable and adverse possession as against defendants held not broken by
an entry upon the rand by tr-espassers without the consent ana over the protest of plain
tiff, and who were ousted by plaintiff, and such entry could not inure to the benefit of
those claiming under such trespassers. Id.

An adverse possession to perfect a title muet be continuous and exclusive as, against
the owner, and, if there is a break in the possesslon, the statute of limitations is checked,
because, when it is interrupted and the land becomes vacant, the possession of the owner,
in contemplation of law, is resumed. ld.

To constitute "disseisin," the person in possession must be forcibly expelled from
the land, or there must be some act regarded in law as equivalent to an expulsion; a

mere entry· on another's land is no disseisin unless accompanied by expulsion. Id .

.Judgment for defendants on their plea of title under the five-years statute of limita
tions held unauthorized, where the possession under which they claimed was in subordi
nation to the true owner's title from .January, 1904, to .January 5, 1906, cultivation of the
land in 1906 was not shown, and that there was no use or occupancy of the land in 1909.
Porter v. Brooks (Civ. App.) 170 S. W. 103.

When "use" of land is Telied upon to establish title, it must be continuous. Buie v.

Penn (Civ. App.) 172 S. W. 547.
Where one does not inclose any part of the land, but mere1y cultivates small parts of

it, different each year, and some years cultivates none, for want of water, the possession
is not continuous. Stevens v. Pedregon, 106 Tex. 576, 173 S. W. 210, reversing judgment
(elv. App.) 140 s. W. 236.

Where plaintiff resided on land claimed adversely except for some two months when
his home was used by tie cutters with his consent, his possession wae continuous. Wick
iZeT v. Williams (Civ. App.) 173 S. W. 288, rehearing denied 173 S. W. 1162.

Short breaks in the continuity of pOEsession will not defeat the possessor's adverse
claim, where the absence is reasonable. Id.

A grantee of a league, openly claiming it and paying taxes and in possession thereof
by tenants for more than ten years, held to acquire title to the entire league by adverse
possession, though others entered on the property adversely until dispossessed by him.
Word v. Colley (Civ. App.) 173 s. W. 629.

.

Temporary vacancy of the premises, when there was no intent to abandon them, will
not prevent the running of the 10-year statute of limitations. Wickizer v. Williams (Civ.
App.) 173 S. W. 1162, denying rehearing 173 S. W. 288.

The occupancy of uninclosed land for the purpose of cutting timber urides- authority
from the true owner was sufficient to break ·the continuity of possesston of an adverse
claimant. South Texas Development Co. v. Manning (Civ, App.) 177 S. W. 998.
.

Where defendant set up adverse possession under the five-year statute evidence held
Insufficient to show that defendant or Its predecessor had for any continuous period of
five. years, held the land adversely. Billingsley v. Houston Oil Co. of Texas (Civ. App.)
182 s. W. 373.

No title was acquired by adverse possession under the five-year statute, where there
was an interval of nearly three months, during which the land was unoccupied and there
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was no proof that such period was a reasonable interval. Taylor v. Dunn (Sup.) 193 S.
W.663.

A tenant's illness .and consequent failure to occupy premises does not excuse a break
in his landlord's continuous adverse possession of the property. Id.

-

Art. 5681. [3349] "Adverse possession" defined.
In general.-"Adverse possession" is (by statute) an actual and visible appropriation

or land commenced and continued under a claim of right inconsistent with and hostile to
the claim of another. Glover v. Pfeuffer (Civ. App.) 163 S. W. 984.

When two .persons are in mixed posseseion, one by title, and the other by wrong, tlib
-one having title, held in possession to the extent of his Tights, so as to preclude ad
verse possession by the other. Wichita Valley Ry. Co. v. Somerville (Civ. App.) 179 S.
W. 671. .:

After termination of action quieting title and enjoining trespass by defendant, he
may nevertheless acquire title by adverse possession by entering and holding possesston
for statutory time. Ludtke v. Smith (Civ. App.) 186 S. W. 266.

Where the father died, and the mother conveyed half the land to each of two sons,
providing that she reserved from the land her homestead rights until her death, and also
all other rights to wh lch-jshe was entitled, but agreed that her grantees should not be

disturbed in actual possession, the reservation would not toll the running of llmita.tions

.Jung v, Petermann (Civ. App.) 194 S. W. 202.

Actual and visible appeopr-tatton.c=It is not necessary to title by adverse possession
that the land be separately inclosed, but it is sufficient if it is within a general inclo

sure, even though other tracts are included therein. Moran v. Moseley (Civ, App.) 164
·S. W. 1093; Randolph v. Lewis (Civ. App.) 163 S. W. 647.

That defendant occasionally entered upon land, planting a small quantity of sugar

Dane and occasionally using the land for pasturage, will not constitute an adverse hold

ing; it appearing that the amount of land used was very small, Raley v. D. Sullivan

& Co. (Civ, App.) 159 S. W. �9.
Where land was cultivated, used, and enjoyed by a person, to the exclusion of all

others, for more than ten years, this met the demands of the statute of ten years' lim

itation, even though the land was not fenced. Dryden v. Makey (Civ. App.) 160 S.
W.302.

Grazing cattle indiscriminately on land which defepdant claimed adversely, and on

land in which he· claimed .no interest, held not sufficient possession to sustain a plea of
adverse possession. Patrucio v. Selkirk (Civ. App.) 160 S. W. 635.

Merely that one side of a tract of land, to which defendant in trespass to try title
claimed title under the five-year statute of limitations, was not fenced, but was bound
-ad by a river, could not defeat defendant's claim, Randolph v. Lewis (Civ . .App.) 163
S. W. 647.

That a lot claimed by adverse possession was inclosed generally with other lots and
not inclosed separately would not prevent it from being claimed by adverse possession.
Johnson v. Sullivan (Civ. App.) 163 S. W. 1015.

.

Ten years' adverse possession of wooded land, which was fenced and used, in con

nection with a larger tract, for pasturage and firewood, held sufficient to support title.
Moran v. Moseley (Giv. App.) 164 S. W. 1093.

Where plaintiff and those under whom he claimed resided about four miles from
the tract which 'was never occupied by them or tenants nor 'fenced or improved, and the
only visible claim of right of ownership was the cutting of timber and converting it 1nto
lumber and firewood, and such cutting was not continuous for ten years, title was not
acquired by adverse possession. Meredith v: Mitchell (Civ. App.) 167 S. W. 189.

That house erected by adverse claimants was some distance from the tract held not
to prevent the acquisition of title, where they had had adverse possession for more than
ten years, and thereafter claimed, used, enjoyed, and occupied the land, and made a

resurvey embracing the house. Stewart v. Williams (Civ. App.) 167 S. W. 761.
Vllhere one does not inclose any part of the land, but merely cultivates small parts

of it, different each year, and some years cultivates none, for want of water, the pos
session is not adverse. Stevens v. Pedregon, 106 Tex. 576, 173 S. W. 21(}, reversing judg
ment (Civ. App.) 140 S. W. 236.

One claiming under a: tax deed held to have acquired title to the entire tract un

der the five-year statute of limitations, though part was not fenced. Davis v. Howe
(Civ. App.) 176 S. W. 759.

Defendants who claimed a strip of land, not included in their deed, by adverse pos
session by a lessee, are not entitled to <verdict, where the strip was not included in the
lessee's inclosure. Weatherington v. Welch (Civ. App.) 178 S. W. 691.

The building of logging railroad coupled with the cutting of timber, etc., from land
available only for timbering purposes, held to show adverse possession within the five
year limitation statute. Billingsley v. Houston Oil Co. of Texas (Civ. App.) 182 S. W.
'373. .

To constitute adverse possession, the person occupying the land must appropriate it
to some purpose in order to support the statute. O'Hanlon v: Morrison (Civ. App.) 187
S. W. 6912.

Under this article, defendant's acts in using vacant lot to store lumber, and tie
stock in common with others, in a manner at first not inconsistent with the title of the
owner although he bought tax title and later fenced it, held not sufficient to show con
tinuous or exclusive use of the property. Id.

Mere felling or cutting timber on land would not in itself constitute adverse pos
session as against the true owner, but such acts when done for. the purpose of clearing
the land to permit use for farming purposes and as a. home may show adverse posses
sion. Brown v. Fisher (Civ. App.) 193 S. W. 357.
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Possession as notlce.-Plaintiff in 1902 purchased 16·0' acres of .1and in the C. survey
and thereon built his house and appurtenances. Prior to his purchase there had been,
an encroachment over the unlocated boundary line between the C. survey and an ad

joining unoccupied section of from one to two acres, cultivated, upon which had been
erected a wagon shed,' with a roof, but with uninclosed sides. Plaintiff· in 1903 moved
on his land, and cultivated his own land and about an acre and a half to two acres in.
the adjoining section, corresponding practically to the former encroachment. In 1903,
and again in 1907, he moved away from his land, and while away no one lived in his
house, but during all of the time he cultivated his own land and the encroachment, ex

cept in 1910, and in that year he planted 12 to 15 fruit trees on the encroachment, in.

extending an orchard on the C. survey, and tended them, and also stored tools in the
wagon shed and pastured hogs on the unoccupied section. At different t.imes he also,
pastured hogs and cut posts and wood 'arid pickets there. Held, that there was a mere

encroachment, and not such a continuous adverse possession as to give the owner of'
the unoccupied section notice that he was claiming adversely any part of the section,
or to authorize Irlrnvto recover 160 acres of land from .such section. Gallup v. Cammack,
229 Fed. 68, 143 C. C. A. 344.

The mere fact that the deed under which pla.irrtiff in trespass tv try title ctairned <lid
not locate or d-escribe the line as claimed by him would not estop him from. clalming to
such line as against defendant who purchased when he had possession up to such line;
such possesalon being notice of his claim. Gotoskey v. Grawunder (Civ. App.) 158 S.
W.249.

The possession required to give a claimant the benefit of' the statute of limitations'
must be such as to charge the real owner with notice of a hostile holding against him.
Hooper v. Acuff (Civ. App.) 1591 S. W -, 934.

Fences placed across an alley in a town were sufficient to put the county on notice'
of an adverse claim to the alley by the person placing 'it. Guadalupe County v. Poth.
�Civ. App.) 163 S. W. 1050.

The actual possession of 15 or 20 acres of a 160-acre tract cannot as a matter of
law, be held insufficient to give notice to the owner of the 160 acres that the person in
possession was claiming a part of it, though the latter supposed when he first went up
on the land that it was vacant public land, where he continued to claim the land after

learning that it was not. Fielder v. Houston Oil Co. of Texas (Civ. App.) 165 S. W. 48.
.

An owner of premises is presumed to know the true location of his boundaries, and
is bound to take notice of the nature and extent of possession by a claimant. Wilson'
v. Seigel (Ctv, App.) 167 8. W. 1090.

Possession of a few acres inclosed by a fence held not to give notice of an adverse
claim to 640' acres included in a large pasture. Bundick v. Moore-Cortes Canal Co. (Civ.
App.) 177 S. W. 1030.

That land under fence belonged partly to the occupant and partly to another. whom
he was endeavoring to deprive of title by adverse possesslon, did not render the ad
verse occupancy insufficient as not sufflcierrs to give a diligent owner notice. Houston
Oil Co. of Texas v. Davis (Civ. App.) 178 S. W. 669.

.

To make a good claim by adverse holding, true owner must have actual knowledge
of hostile claim, or possession must be so open, visible, and notorious as to raise pre
sumption of notice to world that rights of true owner are invaded intentionally, and
with purpose to assert claims of title adversely to him. Village Mills Co. v. Houston.
Oil Co. of Texas (Civ. App.) 186 S·. W. 785.

In determining whether possession is open, visible, and. notorious so as to charge
owner with notice of adverse claim, nature, situation, and use of property are to be con

sidered, as well as quantity or proportion of land actually occupied. Id.
As prescription is founded on .supposition of grant, use or possession on which it is:

founded must be adverse or of nature to indicate that it is claimed as right and not by
permlsston, or any compact short of grant. Callan v. vValters (Civ. App.) IHO S. W. 829.

The character of use to which land is put and acts done by one in possession must
reasonably apprise persons in general in the community or the true owner of the land'
that the possessor is claimdng the right to appropriate it to his own use in hostility to
the claim of the true owner. Brown v. Fisher (Civ. App.) 193 S. W. 357.

The registration of defendants' conveyances and payment of taxes, as shown on

the tax rolls, together with their use of the land, conclusively charged plaintiffs with.
notice of their adverse holding. Huling v. Moore (Civ. App.) 194 S. W. 188.

Possession of part.-One holding a part of a tract of land adversely is not entitled'.
to the whole on the theory. of constructive possesston, in the· absence of a showing of
an actual claim for the entire tract during the period of limitations or that it would:
be unjust and inequitable to set off to them only that portion a.ctua.lly held. Dupont v ..

Texas & N. O. R. Co. (Civ. App.) 158 S. W. 195.
In trespass to try title where defendants set up constructive possession of the whole,

tract, they are not entitled to judgment unless their claim to the entire tract, in addi-
tion to the possession of a part, be shown by clear and definite testimony; a mere in-
ference not being sufficient. Id.

'

Where a lease gave the tenant the right to possession of the entire tract of land,
only part of which was. improved, the tenant could not; by limiting his claims to the
improved portion, defeat the lessor's constructive possession of the entire tract. Frazier
v. Houston Oil Go. (Civ. App.) 161 S. W. 20.

A grantee who takes actual possession of a part of the land conveyed by his deed'
duly recorded, acquires thereby constructive possession to the limits of the bounda.ries
specified in the deed, though the deed includes land in a prior grant to another, who.
has not taken actual possession. Stevens v. Crosby (Civ. App.) 166 S. W. 62.

Party who surveyed 160 acres in a tract, the record title to which was in another,
and took possession of a small portion, held to acquire title by limitation only to the'
part in his actual possession, where the record owner took possessron of a part of the-
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tract before limitations had run. Combes v. Stringer, 106 Tex. 4,27, 167 S. W; 217, revers

ing judgmlent (Civ, App.) 142 s. W. 668.
Possession of part will not support adverse possession of the whole, where the owner

or the superior title is 'in actuas possession of any part of the land, when entry on part
by one claiming under a deed is disseisin only to the extent of actual possession taken.
Spencer v. Levy (Civ. App.) 173 S. W. 550.

_

,

A defendant in trespass to try title held to show possession of the whole of a league
of land, within the five-year statute of limitations, by the attornment to the defendant
of a grantee in a deed of a portion of the league. Hanks v. Houston Oil Co. of Texas
(Civ. App.) 173 S. W. 635.

Where the adverse holder knew the exact location of the parcel of land which she
claimed, although only part of it was under cultivation, her title extended to the
boundaries of her claim, though the land had never been surveyed. Thompson Bros.
Lumber Co. v. Williamson (Civ. App.) 177 S. W. 987.

The occupancy of a part of uninclosed land by the true owner, though only for the
purpose of cutting timber, carries with it the constructive possession of such part of
the whole tract as is not in the actual occupancy of one claiming title by limitation.
'South Texas Development Co. v. Manning (Civ. App.) 177 S. W. 998.

When two persons are in mixed possession, one by title, and the other by wrong,
the one having title, held in possession to the extent of his rights, so as to preclude
adverse possession by the other. Wichita Valley Ry. Co. v. Somerville (Civ. App.) 179
S. W. 671.

'

If person other than true owner be in possession of part of premises under color of
title giving boundaries, such possession, if adverse, though under inferior title, will cre

ate disseisin of holder of superior title to extent of boundaries contained in inferior title,
except as to such part as is in actual possession of holder of superior title. Village Mills
Co. v. Houston Oil Co. of Texas (Civ. App.) 186. S. W. 785.

Generally, where one enters under color of title into the actual occupancy of part
or premlises described in instrument giving color of title, his possession is not consid
ered as confined to that part of premises in his actual occupancy, but he acquires pos
session of all land embraced in instrument.. Id.

One can claim adverse possession by tenant to only cleared part of land in dispute,
where tenant's lease restricts his use of premises to farming purposes only, with
prohibition against cutting or destroying any timber. rd.

If adverse possessor be without deed or other wrttten memorandum defining pos
session and is a mere naked trespasser, his possession will be confined to extent of ac

tual inclosure. rd.
Under five-year statute of limitations, to gain title there must be open, notorious

exercise of dominion and control over all the land claimed under color of title in order
to constructively extend limits of actual possession of part of land to boundaries incluu-
-ed under color of title. rd.

.

The rule that possession by the true iwner of a part of a tract gives constructive
possession of all not actually adversely held does not apply where true owner cuts from
land logs sold him by adverse occupant. Houston Oil Co. of Texas v. Stepney (Civ.
App.) 187 S. W. 1078.

Possession by a tenant of a part of a tract under an instrument describing it
specifically by metes and bounds does not establish his landlord's constructive possession
to the whole tract, but only to the tract described. Walker v. Knox (Civ. App.) 191 S.
W. 730.

�
.

Actual possession of part of pr.emises, by a tenant of one holding color of title, un

der a lease not restricting the tenant's possession, gives the colorable title holder con

structive possession coextensive with the boundaries of his conveyance. rd.
Actual possession of part of premises under color of title will not draw to it con

structive possession of the balance, unless such color of title is also accompanied by
claim of title coextensive with the boundaries of the conveyance. rd.

Generally, where a person enters under color of title, his constructive possession em
braces all the land covered by the instrument under which he claims, provided no other
person is in the actual occupation of the part not actually occupied by him. rd.

Land, .not in actual possession of anyone, is i.n the constructive possession of the
legal owner. Id.

True owner of land has constructive possession and seisin of all land to which he
has title, if there be no other person in possession. Village Mills Co. v. Houston Oil
Co. of Texas (Civ. App.) 186 s. W. 785.

Title to entire tract of land by limitation cannot be acquired through claim of small
portion thereof. Niles v. Houston Oil Co. of Texas (Civ. App.) 191 S. W. 748.

Where the record owner's lessee resided upon the land, such lessee had constructive
possession of the entire tract, and a trespasser could only disseise the true owner to
the extent of his actual possession. W. T. Carter & Bro. v. Collins (Ctv. App.) 192 S.
W.316.

A landlord, through his tenant, held, for purpose of adverse possession, to have
constructive possession of entire tract leased, though the tenant did not, by improve
ment and cultivation, extend his possession beyond a part he had previously .occupied
under deed of land described as outside the leased "land. Durham v. Houston Oil Co. of
Texas (Civ. App.) 193 S. W. 211.

Where an original survey was subdivided into two. tracts, 'but both were subse
quently by the same deed conveyed to the plaintiff in trespass to try title, his possession
upon one of the tracts extended to and embraced the other to the extent of the original
survey. Houston Oil Co. of Texas v. Wm. M. Rice Institute (Civ. App.) 194 S. W. 413.

What constttutes hostile possesslon.-Under tlie statute of limitations possesslon
must be one adverse and hostile as to the owner, though not as against all the world,
Glover v. Pfeuffer (Civ. App.) 163 s. W. 9184.
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An admission made by one of plaintiffs' grantors before the 10 years, in which plain
",tiffs claimed limitations had matured, would not affect plaintiffs' title by limitations.

cGuadalupe County v. Poth (Civ. App.) 163 s. W. 1050.
,

Where the widow had a right of homestead, her possession was not adverse to the
brother and sole heir of decedent; he having no right to possession, and hence he was

'not required to sue within ten years after knowledge of defendant's claim to prevent
it from ripening into a title. Perkins v. Perkins (Civ. App.) 166 S. W. 915.

,

Possession held adverse as to the true owner, though adverse claimant recognized
that he could not hold as against the state without paying taxes, and purchased an out

.standlng tax title. Stewart v. Williams (Civ. App.) 167 S. W. 761.
The three and five year statutes of limitation had no application to a boundary dis

pute, where plaintiff only claimed the land paid for by him and claimed up to :: fence

-only because he thought his deeds embraced the land up to the fence. J. D. FIelds &
Co. v. Allison (Civ. App.) 171 S. W. 274.

Hostile possession must be manifested by such acts as would constitute grounds for

.action against an adverse claimant. Martin v. Burr (Civ. App.) 171 S. W. 1<M4.

Entry under claim of right, essential to adverse possession, is wanting, where entry
Is for the avowed purpose of acquiring title by possession. Stevens v. Pedregon, ,106 Tex.

.676, 173 S. W. 210. reversing judgJ;ILent (Civ. App.) 140 8'. W. 236.
Possession under a tax deed during the time allowed the owner for redemption is

not adverse under the five-year statute of limitations. Davis v. Howe (Civ. App.) 176
S. W. 759.

Where defendants held continuous adverse possession of land; for the statutory peri
-od, claiming it under their deeds, their holding ripened into adverse title. even if the
dividing line had previously been located at a place other than that called for in the
-deeds. Harris v. Kiber (Civ. App.) 178 8'. W. 673.

Where a verbal way over land is granted, possession under such grant is adverse;
the verbal grant being void under the statute of frauds. Heard v. Bowen (Civ. App.)
184 S. W. 234.

Possession under a tax deed is not adverse to title of owner,' and cannot be used as

a basis for possession under statute of limitation until after the period of two years
.allowed for redemption. O'Hanlon v. Morrison (Civ .• App.) 187 s. W. 692.

Under this article, entry under "claim of right" means an entry not subordinate to
.anothers title, but with claim of right to the land, hostile and adverse to the true owner,
although the person so entering knows he has no title except such as possession may
-conrer, Houston Oil .co. of Texas v. Stepney (Civ. App.) 187 S. W. 1078.

Under this article, defining "adverse possession," in an action to recover land,
plaintiff's testimony that he went on land intending to pay rent for it to anyone who
proved himself to be real owner held to support a finding that his possession was not
.adverse. Nerio v. Christen (Civ. App.) 189 S. W. 1038.

'

Use of way over land of another when owner is also using it is not such adverse
possession as will serve 'as notice of claim of right; as it is not inconsistent with li
-cense 'from owner. Callan v. Walters (Civ. App.) 190 s. W. 829.

One who enters on land with knowledge that he has no title, and that another has,
but with the intention to occupy in hostility to all the world, and who does so occupy
-openly and visibly, is in adverse possession. Brown v. Fisher (Civ. App.) 193 S. W. 357.

The mJere fact of obtaining deeds to land unaccompanied by open and notorious ad
verse claim would not be an ouster of cotenants. J'ung v. Petermann (Civ. App.) 194'
-So W. 202.

Where the father died, and the mother conveyed half the land to each of two sons,
reserving a homestead right, but other heirs claimed an interest, to establish title by ad
verse possession the two grantee sons need hold adversely only to the other heirs, and
not to their mother. Id.

A party may establish title by adverse possession under the 10-year statute by en

tering for that express purpose, although he then knew he had no title. Houston Oil
-Co. of Texas v. Loftin (Civ. App.) 194 S. W. 996.

Necessity of claim of right.-One who -enters upon land which he is entitled to ac

-quire conditionally in acknowledgment of the superior right of another cannot claim by
adverse possession unless he meanwhtle obtains a superior outstanding title, or repudi
:ates the title under which he entered, and gives its owner notice that he is claiming
adversely to him. Harle v. Harle (Civ. App.) 166 S. W. 674.

Where one takes possession of the land of another by permission, his holding will
not become adverse to the owner without some open and hostile act on his part to evi
-dence his claim. Kelly v. Blakeney (Civ. App.) 172 S. W. 770.

Where N. took possession without being in a flduclar-y relation to, or recognietng
title of, plainti-ffs, he need not, when thereafter taking lease from P., disavow plaintiffs'
title, for P. through N., to hold adversely to them. Holloway v. Purington (Civ. App.)
'175 S. W. 507.

Evidence held insufficient to establish defendant's title by limitations nAt showing
that the defendant in possession notified plaintiff of his attornment to the other de
fendants. Shaw v. Thompson Bros. Lumber Co. (Civ. App.) 177 S. W. 574.

To sustain a plea of title in a donor by limitation of ten years, the donee must
.show that his donor held the land under a claim of right. Texas & N. O. R. Co. V. Wil
liams (Civ. App.) 178 s. W. 701.

Where the defendant, cla.im.ing under a tax title, used a vacant lot for pasturing
stock in common with others, storing lumiber' and wire in a manner' consistent with
subordination to title of owner, and gave no notice of his change of intention to 'a
hostile possession under a claim of right until a year or so before he fenced land three
years before beginning of action, held he could not 'claim title under the ten-year statute
<of limitations. O'Hanlon v; Morrison (Civ. App.) 187 S. W. 692.
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On -the issue of title by adverse possession the inquiry is whether claimant has ac

tually claimed adversely to the owner, and it is not material, whether his claim would
have been different if his knowledge of the title had been correct. Houston Oil Co. of'
Texas v. Stepney (Clv. App.)' 187 S. W. 1078.

Adverse possession cannot ripen into title unless accompanied by an intent by the
occupant to make it exclusive and hostile. Id..

.

Claim of title or claim of right by the occupant is necessary in all cases where tttle
is established by adverse possession. Id.

Entry and possession' without a claim of right can never ripen Into good title, no.

matter how long continued. Id.
Title by ten-year statute held not shown, where it appears only that one entered:

under some kind of trade with the original grantee, and lived on and claimed the land
for that period, as it must be clearly and positively shown that possession was ad
verse, and not by permission. Durham v. Houston Oil Co. of Texas (Civ. App.) 193 S,.
W.211.

.

Vendor and purchaserv-e'I'he possession of a purchaser of land, who is admitted un-:
der the contract, is not adverse to his vendor unless he repudiates the trust relation by
claiming to hold the land adverse to his vendor and brings the knowledge of his repudia-
tion home to his vendor. McCulloch v. Nicholson (Civ. App.)

, 162 S. W.· 432. '

Where husband and wife conveyed land and retained a vendor's lien to secure pur
chase mcney notes, the vendee did not hold adversely to the wire, though the deed as,

to her was void because defectively acknowledged. Vanderwolk v. Matthaei (Civ. App.)
167 S. W. 304.

Landlord and tenant.-Lessee holding over without repudlation of lease with notice
held not to acquire title by adverse possession. Fahey v. Kaies (Civ. App.) 181 S. W. 782.

Tenants in cornmon.c=A cotenant entering into possession cannot, by mere occupancy,
acquire title by adverse possession against another cotenant, but he must give notice or'
his adverse claim. Davis v. Houston Oil Co. of Texas (Civ. App.) 162 S. W. 913.

The execution of a deed by a tenant in common conveying the entire tract of land
and its registration by the grantee, who took open and adverse possession thereunder
and paid the taxes, was notice to 'the other cotenant of the assertion of an adverse
claim. Olsen v. Greele (Civ. App.) 190 S. W. 240.

Where one tenant in common assuming to convey the entire estate. conveys it by
metes and bounds, the deed gives color of title to the whole tract, and entry by the pur
chaser thereunder. claiming title to the whole, will operate as an actual ouster and dis
seisin of the cotenant. Walker v. Knox (Civ. App.) 191 S. W. 730.

Recorded deeds to entire tract, undertaking in good· faith to convey the whole title
to such tract, and purchaser's claim of title through his tenant constituted notice to co

tenants of the grantor that purchasers were asserting adverse claims to the cotenants'
interest in the tract. Id.

Persons in fiduciary relation.-The possession held by a: trustee of land after his.
repudiation of the trust would be the possession of the beneficiary under the limitation
statutes, where it was established, in an action between the parties, that such posses
sion was held as trustee and the title was adjudged to be in the beneficiary. Sullivan
v. Fant (Civ. App.) 160 S. W. 612.

Where a party who held land in trust for another, although his conveyance was ab
solute on its face, possessed the property adversely to other claimants, the trustee's ad
verse holding inured to the benefit of the cestui que trust. Ratcliff v. Ratcliff (Civ;
App.) 161 S. W. 30.

Evidence.-In trespass to try title, where defendants pleaded limitations, evidence
herd sufficient to support a finding that defendants had not recognized the right of an
other to the land involved. Dryden v. Makey (Civ, App.) 160 S. W. 302.

The acceptance by a party claiming title by limitations of a payment from another
·for repairing a fence on the land was admissible in evidence to show that his possession.
was not adverse. Id.

In trespass to try title, where plaintiff claimed by adverse possession, evidence held
sufficient to support a finding that the possession was not adverse for the whole period:
of limitation. Ratcliff v. Ratcliff (Civ. App.) 161 S. W. 30.

Evidence of failure to pay taxes on land while it was alleged that adverse posses
sion was being asserted was admissible as against the claimants by adverse possession.
Houston Oil Co. of Texas v. Jones (Civ, App.) 161 S. W. 92.

Evidence held not insufficient to show payment of taxes by one claiming title by pre
scription merely because the tax receipts gave a wrong certificate number.. Griswold v ..

Comer (Civ. App.) 161 S. W. 423.
Evidence held not to sustain a finding that a cotenant entering into possession ac

quired title by adverse possession against another cotenant. Davis v. Houston Oil Co ..

of Texas (Civ. App.) 162 S. W. 913.
A deed was properly admitted in evidence in support of defendant's plea of five-year

limitation, though it incorrectly stated=the certificate number and the name of the ortg
inal patentee where the land could be otherwise located from its recitals. Randolph v.
Lewis (Civ. App.) 163 S. W. 647.

Payment of taxes, when relied on as the basis of title by five-years limitations, may
be shown by parol or circumstantial evidence. Id.

Evidence held to sustain a finding that defendants had acquired title to certain lots;
including the alley in a town, by adverse possession. Guadalupe County v. Poth (Civ,
App.) 163 S. W. 1050.

-

.

Evidence held insufficient to show a prescriptive right, by exercise thereof for ten
years, by defendant and its predecessor, prior to the suit, to take all the water from a.
lake for irrigation. Lakeside-Irr. Co. v. Kirby (Civ. App.) 166 S. W. 715.
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Evidence of an acknowledgment of tenancy by plaintiff claiming land by adverse

possesston after the bar of the statute was complete held applicable only to the question
whether his prior possession was adverse. Wickizer v. Williams (Civ, App.) 173 S. W.
'288. Rehearing denied .Id. 1162.' .

Evidence held to sustain a finding of defendants' open arid adverse possession of the
tract of land described by them in their cross-bill for more than ten consecutive years.
Rotge v. Simmler (Civ. App.) 176 S. W. 614.

Evidence held insufficient to show that defendant had prescriptive title to the un

inclosed portion of land in controversy. South Texas Development Co. v. Manning (Ctv,
App.) 177 S. W. 998.

.

.

Defendants, setting up title by Jimitation, must prove their plea by a preponderance
or the evidence. 'I'exa.s & N. O. R. Co. v. Williams (Civ. App.) 178 S. W. 701.

Evidence held insufficient to sustain finding for defendants on the issue of posses
sion under a claim of right, so as to establish title by adverse possession. Id.

Evidence in trespass to try title held to warrant a finding of continuous occupancy
by defendant, through tenants, for such time as to complete the bar of the five-year stat
ute. Beaumont Wharf & Terminal Co. v. McFaddin (Civ. App.) 178 S. W. 722.

In trespass to try title, where defendant set up title by adverse possession, evidence
held insufficient to show such possession and use by defendant's predecessor as would
give him and his successors title. Hall v. Shoemake (Civ. App.) 178 S. W. 803.

Evidence held to justify a finding that defendants acquired title under the five and
ten years' statutes of limitations. Houston Oil Co. of Texas v. Miller & Vidor Lumber
Co. (Civ, App.) 178 S. W. 830.

Where plaintiff, a railway company, claimed its possession and leasing of property
to date from 1887, its charter, not issued until 1889, should have been admitted. Buchan
an v: Houston & T. 'C. R. Co. (Civ. A:pp.) 180 S. W. 625.

Adverse possession is to be taken strictly, and every presumptton is in favor of a

possession in subordination to the rightful owner. Billingsley v. Houston Oil Co. of Tex
as (Civ. App.) 182 S. W. 373.

Where defendant set up adverse possession under the five-year statute, evidence held
insufficient to show that defendant or its predecessors had, for any continuous period of
five years, held the land adversely. Id.

In trespass to try title, evidence held to sustain findings that plaintiff's predecessor in
interest had occupied land for statutory period for grazing purposes. Dawson v. Groes
beeck (Civ. App.) 183 S. W. 866.

Evidence held sufficient to show that plaintiffs acquired an easement or prescriptive
right of way over defendants' property by adverse possession. Heard v. Bowen (Civ.
App.) 184 S. W. 234.

In action to recover land on title by adverse claim and occupancy, evidence held to
support verdict for plaintiffs. Houston Oil Co. of Texas v. Jones (Civ. App.) 184 S.
W.611.

Evidence, in an action on a vendor's lien note against original purchaser and a sub
. sequent purchaser, held not to show that the statute of limitations had divested the orig
inal vendor of title to a tract at the time of his conveyance to the original purchaser.
Orand v. Whitmore (Civ. App.) 185 S. W. 347.

Evidence examined, and held to show that plaintiff's possession was by permission,
and that there had been no repudiation of tenancy sufficient to start statute running,
and as matter of law no adverse possession was shown. Ludtke v. Smith (Civ. App.)
186 S. W. 266.

Where evidence failed to disclose sufficient description of that portion of land in
closed, or that portion adversely used for pigpens and slaughterhouses, to enable jury
to segregate such tracts from larger tract, verdict for plaintiff held to be not against
weight of evidence. Id.

Evidence establishing adverse possession ought to be certain. Village Mills Co. v:

Houston Oil Co. of Texas (Civ, App.) 186 S. W. 785.
In trespass to try title, evidence held sufficient to sustain a verdict for plaintiff,

where defendant had repudiated the contract of tenancy under which he claimed lawful
possession and thereafter had asserted adverse title. Rice v. Schertz (Civ, App.) 187
S. W. 245.

.

Evidence to indicate that the possession was adverse, and not by permission, must
be clear and positive. Callan v-. Walters (Civ. App.) 190 S. W. 829.

Evidence held not to show that claimant's tenant, holding under restricted lease, ex

tended his possession beyond the parcel he was occupying over the tract claimed. Niles
v. Houston Oil Co. of Texas (Civ: App.) 191 S. W. 748.

In trespass to try title claimed under the ten-year statute of limitation, the defense
being permissive tenancy under defendant, evidence held to show such tenancy. Pippin
v. Simmons (Clv. App.) 192 S. W. 588.

Evidence showing successive grantees holding adversely for 24 years and by deed for
6 years until plaintiff purchased land held sufficient to support finding in plaintiff's favor
for an undivided 640 acres. Houston Oil Co. of Texas v. Ainsworth (Civ. App.) 192 S.
W.614.

In an action of trespass to try title, evidence held to support findings of court that
plaintiff had been in possession of only the easterly half of a strip of land four feet wide
for more than ten years. Graves v. Graves (Civ. App.) 192 S. W. 1105.

Evidence held to warrant jury in finding .that defendant in trespass to try title had
had ten years' peaceable and adverse possession prior to the time of bringing suit.
Brown v. Fisher ('eiv. App.) 193 S. ·W. 357.

Where defendants claimed title by adverse posses.ston, but plaintiffs claimed they
were only cotenants, deeds constituting defendant's chain of title are admissible to
show their adverse holding. Huling v. Moore (Civ. APP.) 194 S, W. 188.

Where the father died, and the mother conveyed half of the land to each of two sons,
making a reservation of homestead rights, and the two sons paid taxes and claimed ex-
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elusively for 20 years, the deeds to them .were properly admitted in evidence as a notice.
of claim to title. Jung v. Petermann (Civ. App.) 194 S. W. 202.

Art. 5682. [3350] Possession may be held by different persons.
Cited, Guadalupe County v. Poth (Civ. App.) 163 S. W. 1050.

Tacking successive possesslons.-Possession prior to the segregation of two tracts.
from a survey could not be added to possession of one of such tracts in order to com

plete 10 years' adverse possession of that tract. Smith v. Huff (Civ. App.) 164 S. W. 429.
Under this article held that it was immaterial that some of the conveyances through.

which some of the parties claimed failed to accurately describe the land in controversy,
where the several grantees claimed adversely and exercised acts of ownership over the
same property. Moran v. Moseley (Civ. App.) 164 S. W. 1093.

Privity of estate.-Where a widow who repudiated the interest of her brother-in
law's heirs was herself a tenant in common with them, her repudiation did not inure to.
the benefit of her daughters, who were also tenants in common, in the absence of an

agreement by the daughters authorizing the mother to take possession for their benefit.
Williams v. Randall (Civ. App.) 158 S. W. 253.

Where a widow, in possession with her daughters of land, owned jointly by her hus
band and his deceased brother, repudiated the interest of the brother's heirs, but removed
from the land before the 10 years required by the statute of limitations, leaving the
daughters in possession, the adverse possession was broken, in the absence of evidence
showing that the daughters were holding for their mother or under a claim from her. Id.

Vendor and purchaser.-A verbal sale of improvements and right of possession by
one holding under the ten-year statute of limitations, made before the statute had run,
is sufficient to constttutee prtvltv, and enable the vendee to tack his possession to that of
his vendor. Houston Oil Co. of Texas v. Gore (Civ. APP.) 159 S. W. 924.

Landlord and tenant.-A defendant, claiming constructive possession by a tenant
under two leases, may tack the terms of the two leases. Hanks v. Houston Oil 'Co. of
Texas (Civ, App.) 173 S. W. 635.

The possession by a tenant is sufficient to support a claim of adverse possession un

der the 10-year statute of limitations. Wickizer v. Williams (Civ, App.) 173 S. W. 1162�
denying rehearing 173 S. W. 288.

.

Art. 5683. [3351] Right of the state not barred, etc.
In general.-The word ".town" implies the idea of a considerable number of people

living in close proximity, as distinguished from a rural settlement, but does not neces

sarily imply incorporation. Guadalupe County v. Poth (Civ. App.) 163 S. W. 1050.
Title to public land cannst. be acquired by limitation. Buchanan v, Houston & T. C.

R. Co. (Civ. App.) 180 S. W. 625.
This statute has no application to a private easement. Walton v. Harigel (Civ.

App.) 183 S. W. 785.

State.-In trespass to try title, evidence held sufficient to show that the state had
parted with its title prior to the commencement of plaintiff's alleged adverse possession.
Houston Oil Co. of Texas v. Gore (Clv, App.) 159 S. W. 924.

Plaintiff clajming title to land by adverse possession must show that the state has
parted with its title either by patent or grant, or its equitable title by location and sur

veY. Id.
Where a town, after establishment by the Spanish government, was permanently

abandoned, all its land except that conveyed to individuals reverted to the government
and passed to the state of Texas, and title by limitation to any part thereof could not
be acquired. Alexander v. Garcia ('Civ. App.) 168 S. W. 376.

Claimant under purchase from state-Former statute.-Where the state of Texas
placed grants made by any former sovereign on the same footing as those made by the
state, rights originating by treaty or under the Constitution or laws of the state were

not violated, and such grants were not .protected from the operation of the statute of
limitations. Campbell v. Gibbs (Civ. App.) 161 S. W. 430.

County.-Limitations do not apply to settle title to unlocated school lands as against
a county holding and disposing of such lands granted it by the state in trust for pur
.poses of education. Colorado County v. Travis County (Civ. App.) 176 S. W. 845.

City.-In an action to enjoin a city from opening or using a street under a dedication
by p�aintiff's ancestor, held that, where less than five years -elapsed between the claimed
dedication and the passage of this article, the city's claim to open the street was not
barred. City of Kaufman v. French (Civ. App.) 171 S. W. 831.

Under this article, appropriation of lands by the city is not necessary in order to.

prevent acquisition of title by limitation by other parties. Buchanan v. Houston & T.
C. R. Co. (Civ. App.) 180 S. W. 625.

Limitations run against the title of a city acquired by patent from the state as they
would had it acquired land by purchase from an individual. City of Laredo v. De More
no (Civ. App.) 183 S. W. 827.

In spite of this article, a person can maintain adverse possession and acquire title
against the city as to outlying wild and unJmproved land covered with timber and brush.
Brown v. Fisher (Civ. App.) 193 S. W. 357.

Roads and streets.-This article prevents limitations as to streets. from running ei-·
ther in favor of or against any person. Spencer v. Levy (Civ. App.) 173 S. W. 650.

Under this article, where city platted its land and sold lots with reference thereto,.
limitations do not run against its title to streets. City of Laredo v. De Moreno (Civ..

App.) 183 S. W. 827.
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Alley.-Under this article, title to an alley in a town which was fenced could be ac

..quired by adverse possession, though the town were not incorporated. Guadalupe Coun

ty v. Poth (Civ. App.) 163 S. W. 1050.

Art. 5684. [3352] Does not run against infants, etc.

Cited, Vanderwolk v. Matthaei (Civ. App.) 167 S. W. 304.

In general.-Evidence held to show that during the claimed prescriptive period some

-or the plaintiffs were under disability. Martin v. Burr (Civ. App.) 171 S. W. 1044.
Where during the life of an owner who was laboring under no disability prescriptive

use of land began, the fact of an intervening disability will not defeat the prescriptive
right. Perrow v. San Antonio & A. P. Ry, Co. (Civ. App.) 181 S. W. 496.

Where the adverse possession limitation statute commences to run against a person,
his death will not interrupt its running, although his heirs are minors or of unsound
mind. Ruling v. Moore (Civ. App.) 194 S. W. 188.

M inors.-Under this article, the two years in which to institute a bill of review does

not in the case of minor commence to run until he attains majority. Kidd v. Prince

(Civ. App.) 182 S. W. 725.
The statute of limitation of 10 years does not begin to run against the claims of per

-sons who, when the possession was commenced, were minors. Rays v. Hinkle (Civ,
App.) 193 S. W. 153.

Married women.-Where female children were married and of legal age when their
brother obtained a deed from the parents and took possession and set up an adverse
-claim to common family property, limitations ran against the female children. Ryman
V. Petruka (Civ. App.) 166 S. W. 711.

Where the 10-year statute of limitation did not begin to run against one heir, ow

jng to her disability of coverture, but on her death the land descended to her coheirs, the
statute began to run only when the land was cast by her death. Hays v. Hinkle (Civ,
App.) 193 S. W. 153.

A wife's community interest in land held adversely is barred by the 10-year statute
of limitation when she was living when the adverse possession was begun, and such ad
verse possession is not legally stopped by the disabilities of her heirs, to whom her title
-descended, Id.

Under this article the statute limiting time to sue for recovery of real property does
not run against a married woman until she is 21 years of age. Huling v. Moore (Civ.
App.) 194 S. W. 188.

CHAPTER TWO

LIMITATION OF PERSONAL ACTIONS

.Art.
5685. Actions to be commenced in one year.
5686. Survival of cause of action.
5687. Actions to be commenced in two

years .

.5688. What actions barred in four years.
5689. On bond of executor, etc.
5690. All other actions barred, when.
5691. Actions on foreign judgments barred,

-

when.

Art.
5692. Actions for specific performance.
5693. Time in which power of sale may be

exercised.
5694. Rights under vendor's lien barred,

when.
5695. Contracts of extension, how made

and construed; proviso.
5696. .Judgments shall be revived, when.
5697. On motion for not returning execu

tion.

Article 5685. [3353] Actions to be commenced in one year.
SubdiVision 1.-Where cause of action _ for malicious prosecution is not barred by

limitations, it is immaterial 'that petition also contains charges of slander and libel
action for which would be barred. Missouri, K. & T. Ry, Co. v. Craddock (Civ. App.)174 S. W. 965.

Art. 5686. [3353a] Survival of cause 0.£ action.
Cited, McCloskey v. San Antonio Traction Co. (Civ. App.) 192 S. W. 111&.
t"n general.-No action can be maintained under this article unless the injury did

not cause decedent's death. Black v, Texas & P. Ry. Go. (Civ. App.) 161 S. W. 1077.
Though under common law, actions for personal injuries abated on the death .or

the injured person, by this article the action of an injured person whose injuries do
not result in death survives for the benefit of his heirs or legal representatives. Gulf,
C. & S. F. Ry. Co. v. Sullivan (Civ. App.) 100 s. W. 739.

Pleading.-A petition, in an action by a surviving widow fo� personal injuries to
her husband, is insufficient as stating a cause of action for injuries not resulting in
death, when it did not allege whether the injuries were or were not the cause of the
husband's death. Black v. Texas & P. Ry. Co. (Civ. App.) 161 S. W. 11)77.

-

In view of this article held, that where plaintiff died pending his suit, and his
.surviving children were doubtful as to the real cause of death, they might frame
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their petition for a recovery for injury causing his death, or for his death from some

other cause. Houston & T. C.. R. Co. v. Walker (Civ. App.) 167 S. W. 199, judg
ment reversed (Bup.) 173 S. W. 208, motion to retax costs granted (Sup.) 177 S. W�,
!l54.

Art. 5687. [3354]"- Actions to be commenced in two years.
Cited, Pecos & N. T. Ry. Co. v. Rayzor (Civ: App.) 174 S. W. 916.

Subdivision 1.-A prescriptive right to an, easement is not acquired py posses-.
sion and user for more than two years. American Cement Plaster Co. v. Acme Ce
ment Plaster Co. (Civ. App.) 181 S. W. 257.

The four, and not the two, year statute of limitations applies to an action for'
injuries to a shipment of homes in transit. Texas & P. Ry. Co. v. McMillen (Clv.
App.) 183\ S. W. 773.

A petition for damages to an automobile during shipment held to state an ac

tion in tort to which the two-year statute of limitation applied. Panhandle & S. F.
Ry. Go. v. Hubbard (Civ. App.) 190 S. W. 793.

The two-year statute of limitation does not bar recovery in condemnation pro
ceedings of the incidental damages to plaintiff's land not taken caused by the proper
construction of the railroad along the right of way condemned. Quanah, A. & P. Ry,
Co. v. Collett (Civ. App.) 190 S. W. 1128.

Subdivision 2.-Where defendant bank contracted to take over the assets of the-
M. bank and to pay its liabilities, an action to recover the value of M. bank's stock,
pledged to plaintiff, which value had been paid by defendant to the pledgor held an

action on the contract, and not for conversion, and not barred by the two-year stat
ute of limitations. Guaranty State Bank of Carthage v. Continental Bank & Trust
Co. of Shreveport, La. (Civ. App.) 164 S. W. 411.

Where fences of. the value of $500 were', placed on school lands by a lessee, and
defendant. acquired the lease, and then purchased the lands from the state and held
possession from 1906 until 1912, he acquired title to the fences, both by purchase and
limitation under two year statute. Eilza v. State (Civ. App.) 169 S. W. 633.

An action for the recovery of money paid by plaintiff's assignor .to the trans
feree of a note given by the assignor to defendant and wrongfully appropriated by
him is for detention and conversion of personalty, and barred in two years under this.
article. Adams v. San Antonio Life .Ins. Co. (Civ. App.) 185 S. W. 610.

SubdiVision 4.-The two-year limitations run against a county to bar an action
by it against a canal company for reimbursement for amounts expended in repairing a
bridge, the construction and subsequent repair of which was made necessary by the
canal. Cow Bayou Canal Co. v. Orange County (Civ. App.) 158 S. W. 173.

An action for deceit is an action for debt within the two-year statute of limi
tations. Howell v. Bank of Snyder (Civ. App.) 158 S. W. 574.

An action to recover for deficiency of quantity of land conveyed, alleging fraud
ulent representations concerning the quantity of. land, held not within the two-year
statute of limitation, with reference to frauds, but within Rev. St. 1895, art. 3358,
prescribing a four-year limitation for actions not otherwise provided for. Holland
v. Ashley (Civ. App.) 158 S. W. 1033.

'

Where a former station agent of a railroad company on March 31, 1905; sued
to recover money paid out by him for additional help at his station and pay for over

time work, so much of these claims as accrued on and prior to March 31, 1903, was

barred by the limitation of two years. Beard v. Gulf, C. & S. F. Ry, Co. (Civ. App.)
160 S. W. 633.

A suit against plaintiff's tenants in common for contribution of their share ot
the expense incurred by him in improving the land, instituted within two years after
the cause of action accrued, was not bar-red. Stephenson v. Luttrell (Civ. App.) 16(),
S. W. 6.6.6.

A claim on account of fraud and deceit in a sale is within this article; the in
debtedness not being evidenced by written contract. Bostick v. Heard (Civ. App.)
164 S. W. 34.

A broker's claim for commissions for procuring a sale of property is barred by
the two-year statute of limitations. Bhaw v. Faires (Civ. App.) 165 S. W. 501.

An action for the 'value of 30 bales of cotton delivered with other cotton for' ship
ment is one for breach of contract where based upon a bill of lading covering the
whole shipment, though plaintiff was advised shortly after the deltverv- of the rest
the other bales were destroyed by fire; and hence the action is not barred by the two

year statute of limitations. R. W. Williamson & Co. v. 'I'exa.s & ,P. Ry. Co., 166 S. W.

692, 106 Tex. 294, reversing judgment (Civ. App.) 138 S. W. 807.
The four-year statute of limitations, and not the two-year, is applicable to an

action for damages resulting from the breach by the seller of a written contract to
set up, gin machinery. Murray Gin Go. v. Putman (Giv. App.) 170' S. W. 806.

Limitations of two and four years held not to apply to collection by execution 'Of
costs awarded by judgment to successful party in trespass to try title. Beaumont Ir
rigating Go. v. De Laune (Civ, App.) 173 S. W. 514.

Where in an action on a note executed by plaintiff's attorney defendant claimed
that the note was given to be used by plaintiff to secure money· to pay an attorney
fee owing to defendant, the two-year statute of limitation barring an action for the
fee was inapplicable to the issue thus presented. O'Neil v. Gibson (Civ. App.) 177
S. W. 183.

Action to recover money paid under mistake of fact held not barred by the two
year statute of limitations. 'Lindsay v. Vogelsang (Civ. App.). 179 S. W. 68.
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Where plaintiff .. gave his own personal negotiable note In settlement of decedent's
·debt, there was an immediate payment of the debt, so that an action for reimburse
ment, which would be one on an implied contract and not on a written obligation,
accrued when the note was given, and the two-year statute applied. Yndo v. Rivas
(Sup.) 180 s. W. 96.

An action .for balance of purchase price on logs sold by oral contract to a corpo
Tation,. accruing before but not brought until after its dissolution, and not brought
against its statutory trustee until more than two years after dissolution, held barred
,by the two years' statute of limitations. Orange Lumber Co. v. Toole (Civ. App.)
181 S. W. 823.

Action of deceit, based on oral representations made to induce plaintiff to pur
chase land, held one for deceit, and not on contract, governed by the two-year stat
ute of limitations; the four-year statute not applying. Sowell v. Hoffman (Civ.
App.) 182 S. W. 1152.

.

Under the statute of limitations the right to rent under a lease not in writing
is barred if suit is not commenced in two years after it accrues. Donada v. Power
·(Civ. App.) 184 s. W. 793.

.

When a life insurance agent, on refusal of the insurer to accept a risk, refused
to return the applicant's premium note, and negotiated it, the right of action arose,
and the statute of limitations began to run, barring action for the conversion after
two years. Adams v. San Antonio Life Ins. Co. (Civ.· App.) 185 s. W. 610.

Accommodation surety who pays the note can recover from the principal only
-on the implied promise, and not on the note, and his action is barred in two years.
McCavick v. McBride (Civ. App.) 189 S. W'. 795.

The two-year statute of limitation applied to' liability of sheriff to county on

implied contract to refund county moneys wrongfully had and received by him, to
which he could in no event be entitled. ;Jeff Davis County v. Davis (C1v. App.) 192
"S. W. 291.

A damage action for fraudulently obtaining real estate, being one for debt, is
barred. by the two-year statute of limitations. Baugh v. Houston (Civ. App.) 193 S.
W. 242.

Subdivision 6.-The two-year statute Of Itmttattons was applicable where the gist
'Of the action was for damages for personal injuries, though the petition also alleged
that a settlement with defendant was procured by fraud, and asked that it be set
"aside; such allegations not making the four-year limitations applicable. Texas Gent.
R. Co. v. Hawkins (Civ. App.) 163 S'. W. 132.

Subdivision 7.-Under Rev. St. 1911, art. 4694, subd, 2, amended by Acts 33d Leg.
'c. 143, giving a right of action for death by wrongful act, the foundation of the action
is the act causing the injury, although this article provides that the cause of action
is deemed to have accrued upon death of injured party.· Slate v. City of F't. Worth
(Civ. App.) 193 s. W. 1143.

Art. 5688. [3356] What actions barred in four' years.
Cited, Ogg v.· Ogg (Civ. App.) 165 s. W. 912; Leonard v. Kendall (Civ. App.) 191\

S. W. 786; City of Laredo v. Salinas (Civ. App.) 191 s. W. 190; McCutcheon & Church
v: Smith (Civ. App.) 194 S. W. 831.

Sybdivislon 1.-An action not brought until· after the expiration of four years
from the maturity of the note is barred. Howell v. Bank of Snyder (Civ. App.) 158
s. W. 574.

The fact that when plaintiff corporation sued on notes it was not legally entitled
to sue' under Rev. Civ. St. 1911, art. 7399, because it had not paid its franchise tax,
would not cause the action to be barred by the four-year limitation, though before
an amended petition was filed showing compliance with the statute more than four
years had elapsed since maturity of the last note. Clegg v. Roscoe Lumber Co. (Civ.
App.) 161 S. W. 944.

An action on a fraternal benefit certificate brought in 1914, while the court found
that the member died after September 7, 1902, and before December 31, 1905, held
barred by the four-year statute of limitations. Sup·reme Lodge of 'Pathfinder v.

Johnson (Civ. App.) 168 s. W. 1010.
.

The four-year statute of limitations, and 'not the two-year, is applicable to an ac

tion for damages resulting from the breach by the seller of a written contract to set
up gin machinery. Murray Gin Co. v. Putman (Civ. App.) 170 S. W. 8(}6.

Action of deceit, based on oral representations made to indues plaintiff to pur
chase land, held one for deceit, and not on contract, governed by the two-year stat
ute of limitations; the four-year statute not applying. Sowell v. Hoffman (Civ. App.)
182 S. W. 1152.

The four, and not the two, year statute of limitations applies to an action for in
juries to a shipment of horses in transit. Texas & P. Ry, Go. v. McMillen (Civ. App.)
183 s. W. 773.

A suit for rent of additional land where a lease provided for leasing of additional
land by a supplemental contract, which was made, but not in writing, held a suit
"founded upon any contract in writing" within the four-year statute of limitation.
Donada v. Power (C'iv. App.) 184 S. W. 793.

This article applies to .an action to recover on bill of lading. 'l"exas & P. Ry. Co.
v, R. W. Williamson & Co. (Giv. App.) 187 S. W. 354.

Four-year statute of limitations applied to sheriff's and sureties' liability on of
ficial bond to refund amounts paid him, on his false claim for hire of jail guards
which he had not in fact employed. Jeff Davis County v. Davis (Civ. App.) 192. S. W.
291.
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Subdivision s.-A partner who paid a firm debt nearly three years after the death.
of one member of the firm and the sale of the last of the firm property held, under
this article entitled to. recover, at any time within four years, trom his copartners,
Roberts v. Nunn (Civ. App.) 169 S. W. 1086,

Art. 5689. [3357] On bond of executor, administrator or guardian.
In general.-An action against an administrato.r's bondsmen is barred by this

article four years after the administrator's discharge, as against heirs who were
then of age. Martinez v. Gutierrez's Heirs (Clv. App.) 172 S. W. 766.

Art. 5690. [3358] All other actions barred, when.
Cited, Texas' Cent. R. Co.. v. Hawkins' (Civ. App.) 163 S. W. 132; Dupree v. Gale

Mfg. Co. (Sup.) 184 S. WI. 184; Barbian v. Grant (Civ," App.) 19(} S. W. 789.

In gen'eral.-An action to recover tor deficiency of quantity of land conveyed, al
leging fraudulent representations concerning the quantity of land, beld not within'
the two-year statute ot limitation, with reference to. frauds, but within this article.
Holland v. Ashley (Civ.. App.) 158 S. W. 1033.

The four-year statute of limitations is applicable to a suit to enforce platntttt's.
-rtght.s as a stockholder in a corporation and for an accounting, Yeaman v. Galves
ton City Co., 167 S. W. 710, 106 Tex. 389, answering certified questions (Clv. App.) 173-
S. W. 489.

Limitatio.ns of two and four years held not to. apply to collectlon by execution.
of costs awarded by judgment to.' successful party in trespass to. try title. Beau
mont Irrigating Co. v. De Laune (C'iv. App.) 173 S. W. 514.

Suit by heirs' of assignors for' benefit of creditors to. recover the balance, held by
the assignees held not subject to the defense of laches, nor, in view of Verno.n's Sayles'
Ann. Civ. St. 1914, art. 10'6, relating to reports by assignees, to. the general law of'
limitatio.ns. Bass v. McCo.rd (Civ. App.) 178 S. W. 998.

Judgment of a justice may be revived within 10 years of its renditio.n; the 4-
year statute or limitatio.ns not applying. Gallagher v. Teuscher & Co. (Civ. App.) 186·
S. W. 409.

Where a petitio.n of plaintiff's predecessor in 1881 to. a corpora.tion for recognitton
as owner or a certificate and for the issuance or a renewal certificate was refused,
plaintiffs' suit, subsequent to. 1909, to compel reco.gnition of their ownership of same'

certificate, was barred by rour-vear limitation. Converse v. Galvesto.n City Co. (Civ.
App.) 189 S. W. 539.

Where a corporation issued stock tor- proper-ty, and there was no attempt to
conceal terms of transaction whereby stock was issued the right of mino.rity stockhold
ers to any relief was barred by four years' statute of limitatio.ns. So.uthWestern Po.rt-·
land Cement Co. v. Latta & Happer (Civ. App.) 193 S. W. 1115.

Cause of action,-Mo.tio.n to. correct minutes of judgment in action of trespass to. tIT
title by inserting proper sectio.n number of land, an erroneous number having been in
serted, is not an action within this article, and hence is not barred by rour-year delay•.

Waggo.ner v. Rogers (Sup.) 193 S. W. 136.

Actions for.recovery of real estate.-While a suit to reform a deed and one in tres-·
pass to. try title may be determined in one proceeding', yet, if the title depends upon the
refo.rmation of the deed, and the right to such reformatio.n is barred by the statute of
Iimtta.ttons, the right to. proceed with the suit in trespass to try title also. fails. Hamil
ton v. Green (Civ. App.) 166 S. W. 97.

The rour-vear statute of limitations does not apply to an actton of trespass to. try'
title. Qualls v. Fowler (Civ. App.).186 S. W. 256.

In a suit of trespass to try title to. lands claimed by plaintiff under mineral land
patents from state, a prayer that· field notes be corrected would not deprive suit o.f
its character as one ror recovery of real estate or cause four-year statute of Ifmttattons
to apply to such prayer. Plummer v. McLa.in (Civ. App.) 192 S. W. 571.

A suit seeking specific performance of an alleged contract and the right to recover

thereunder a one-half interest in a tract of land being one for specific performance of a.
contract for conveyance of real estate, the four-year statute is inapplicable. Cubit v.
Jackson (Civ. App.) 194 S. W. 594.

ReSCission or cancellation.-An action to cancel a deed conveying land in trust in
favor of grantor is governed by four-year statute of limitations. Cook v. Hardin (Civ,
App.) .174 S. W. 633.

.

Reformation or correction of instrument.-An answer seeking affirmative relief an-d
indorsed as required tor a suit in trespass to try title, but which relied upon mistake in
the deed to plaintiff's grantor of which'plaintiff had knowledge, held to allege a suit for
the reformation of the deed, which was barred in rour years, and not a suit to recover
the land. Hamilton v. Green" (Civ. App.) 166 S. W. 97.

Vacation and reformation of jUdgments.-An action to set aside a judgment in parti
tion, brought by one interested in the real estate more than four years after attaining
full age, is barred by the four years' limitatio.ns, where the judgment as to the infant
was at most voidable. Holt v. Love (Civ. App.) 168 S. W. 1018.

Where a judgment in partitio.n with 'order of sale was at most only voidable, a party
entitled to set aside the judgment and recover an interest in the real estate must sue

therefor, before the running of limitations barring an action to set aside the judg
ment. Id.

Rev. St. 1911, .art. 4648, does not apply to an equitable suit to vacate a judgment.
the time for which is limited by article 56.90. Texas & P. Ry. Co. v. Miller (Civ. App.)
171 S. W. 1069.
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An attack on a. judgment, rendered with jurisdiction, and known of by the parties,
is barred by the four years' statute. Bird v . Palmetto Lumber Co. (Civ. App.) 176 S�
W. 610.

d
.

d:Where a judgment a.nd record in a divorce action affirmatively showe service an '

was only voidable, a suit to set it aside on ground that defendant was not properly
served with citation was barred at expiration of four years after such defendant learned

that divorce had been granted. Swearingen v. Swearingen (Civ. App.) 193 S. W. 442.

A direct attack on a personal judgrnerrt, void for lack of service, is goverhed by
the four-year statute of limitations. Kimmell v. Eldwards (Civ. App.) 194 S. W. 168.

Art. 5691. [3359] Actions on foreign judgments barred, when.
In general.-This article is cumulative of the other articles of limitation. Tourtelot

v. Booker (Civ. App.) 160 s. W. 293.
The full faith and credit clause of the federal Constitution does not restrict the right

of a state to prescribe a reasonable limitation period for bringing actions upon judgments
of sister states. rd.

.

.

The statute of limitations may be pleaded in an action upon a judgment of a sister
state. Id.

This article held statute of limitation not available unless pleaded under article-
5706. Ogg v. Ogg (Civ. App.) 165 s. W. 912.

.

Art. 5692. [3360] Actions for specific performance.-Any action.
for the specific performance of a contract for the conveyance of real es

tate shall be commenced within four years next after the cause of ac

tion shall have accrued, and not thereafter. [Rev. St. 1911, art. 5692:
Act Oct. 16, 1917, ch. 26, § 1.]

Explanatory.-The act amends art. 5692, Rev. Civ. St. 1911.

In gIEmeral.-A suit seeking specific performance of an 'alleged contract and the
right to recover thereunder a one-half interest in a tract of land is one for specific
performance, and is not barred until 10 years after accrual. Cubit v. Jackson (Civ. App.)
194 S. W. 594.

.

Art. 5693. Time in which po'wer of sale may be exercised.
Cited, Adams v. Harris (Civ. App.) 190 S. W. 245; Key v. Jones (Civ. App.) 191 S. W.

736.

Former statute.-Where plaintiff's claim was not barred under this article prior to
amendment of 1913 shortening the, period of limitation and allowing action to be brought
within one year, plaintiff lost his claim by failure to sue in such time, although by
subsequent act such statutes were amended to allow four years in which to sue. Cathey
v. Weaver (Civ. App.) 193 S. W. 490.

'

Constitutionality.-Amendment to this article shortening the period of limitation
from 10 to 4 years is valid in so far as it curtails the period of limitation and permits
suits for obligations otherwise barred to be brought one year from the enactment.
Cathey v. Weaver (Civ. App.) 193 S. W. 490.

This article held void and inoperative under Const. U. S. art. 1, § 10, and state
Const. art. 1, § 16, when applied to a sale of land under a trust deed existing when the
articles were enacted, their effect being to deprive trustee of any remedy for collection
of his debt. Womble v. Shirley (Civ. App.) 193 S. W. 719.

Art. 5694. Rights under vendor's lien barred, when.
In general.-The right of a vendor who sold land in 1893 to enforce his vendor's lien

is not destroyed by lapse of time, where the vendee, who held possession and paid taxes
did not repudiate the vendor's title; this article not applying to conveyances made
before 1905. Hardy v. Wright (Civ, App.) 168 S. W. 462.

An implied vendor's lien on land, not expressed in the deed or purchase-money notes,
is lost when the notes are barred by limitations. W. C. Belcher Land Mortgage Co. v.
Taylor (Clv. App.) 173 S. W. 278.

Where the first vendor's lien note was barred by limitations, the holder lost his
priority over the second lien note, and the revival of the first holder's lien did not restore
his priority, but made it subordinate to that of the holder of the second note. Spearman
v. Connor Bros. (Civ. App.) 175 S. W. 478.

Where vendor's lien is not expressly retained in warranty deed or purchase-money
notes, held that though a lien be created it will cease when the notes are barred by
limitation. Zeigel v. Magee (Civ. App.) 176 S. W. 631.

Where vendor's lien is reserved in deed or purchase-money notes, vendor held to
have superior title and entitled to recover land though debt is barred by limitations. Id.

The extension of a vendor's lien note, not recorded as required by Vernons Sayles'
Ann. Civ, St. art. 5695, does not authorize foreclosure after the expiration of the limitation
period fixed by articles 5693, 5694, even as between the parties. Adams v. Harris (Civ.
App.) 190 s. W. 245.

Where statutes of limitation, at no time left defendant entirely without remedy to
either foreclose vendor's lien or recover land by superior right retained in deed, in ac
tion by his purchaser's grantees to cancel lien, it was properly sustained. McCutcheon
& Church v. Smith (Civ. A1?P.) 194 S. W. 831.
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Former statutes.-Where plaintiff's claim was not barred under this article prior
-to amendment of 1913, shortening the period of limitation and allowing action to be
brought within one year, plaintiff lost his claim by failure to sue in, such time, although
,by subsequent act such statutes were amended to allow four years in which to sue.

Cathey v. Weaver (Civ. App.) 193 S. W. 490.

Constitutionality.-This article is not violative of Const. art. 1, § 16, as to obligation
of contracts but is valid. City of Laredo v. Salinas (Civ. App.) 191 S. W. 190.

The statute undertaking to stipulate time within which a suit to recover land should
be barred when superior title remains in vendor, is constitutional, and not violative of
vested rights. Key v. Jones (Civ. App.) 191 S. W. 736.

Amendment to this article shortening the period of limitation from 10 to 4 years
.is valid in so far as it curtails the period of limitation and permits suits for obligations
-o therwise barred to be brought one year from the enactment. Cathey v. Weaver (Civ.
App.) 193 S. W. 490.

Art. 5695. Contracts of extension, how made and construed; pro
'viso.

Cited, First Nat. Bank of New Boston v. Daniel (Civ. App.) 172 S. W. 747.

Constitutionality.-This article is not violative of Const. art. 1, § 16, as to obligation
.or contracts but is valid. Citv' of Laredo v. Salinas (Civ, App.) 191 S. W. 190. '

The statute undertaking to stipulate time within which a suit to recover land should

'be barred when superior title remains in vendor is constitutional, and not violative of

vested rights. Key v. Jones (Civ, App.) 191 S. W. 736.
Amendment to this article shortening the period of limitation from 10 to 4 years is

valid in so far as it curtails the period of limitation and permits suits for obligations
-otherwlse barred to be brought one year from the enactment. Cathey v. Weaver (Civ.
App.) 193 S. W. 490.

This article held void and inoperative under Const. U. S. art. 1, § 10, and state Const.
art. 1, § 16, when applied to a sale of land under a trust deed existing when the articles
were enacted, their effect being to deprive trustee of any remedy for collection of his
debt. Womble v. Shirley (Civ. App.) 193 S. W. 719.

Construction and operation in general.-This article is a statute of limitations for
'the protection orthose who may deal with lands, against undisclosed liens against them.

Barger v, Brubaker (Civ. App.) 187 S. W. 1025.
. The extension of a vendor's lien note, not recorded as required by this article, does

not authorize foreclosure after the expiration of the limitation period fixed by articles
:5693, 5694, even as between the parties. Adams v. Harris (Civ. App.) 190 S. W. 245.

Under amendment to this article effective July 1, 1913, suit for land held commenced
by filing of first amended petition July 7, 1913, or by second amended petition of January
5, 1914, and hence within one-year limitation of statute. Smith v. Tipps (Civ. App.) 191
S. W. 392.

'

Where vendor's lien notes executed December 10, 1883, were barred by statutes of 4
and of 10 years' limitation when this article took effect, holder could not, by virtue of
this article, toll statute of limitation by filing a suit to foreclose his lien within 12
.months. Key v. Jones (Civ. App.) 191 S. W. 736.

This article barring notes then four years past due and executed before 1905 as
shown by the "laat record extension, bars such a note although it bore an unrecorded in
-dorsement of extension dated in 1911. Hoya v. Self (Civ. App.) 193 s. W. 226.

Where statutes of limitation at no time left defendant entirely without remedy to
-ei ther foreclose vendor's lien or recover land by superior right retained in deed, in action
by his purchaser's grantees to cancel lien, it was properly sustained. McCutcheon &
'Church v. Smith (Civ. App.) 194 S. W. 831.

Former statute.-Where plaintiff's claim was not barred under amendment to this
article of 1913, shortenirg the period of limitation and allowing action to be brought
'within one year, plaintiff lost his claim by failure to sue in such time, although by sub:"
sequent act such statutes were amended to allow four years in which to sue. Cathey
·v. Weaver (Civ. App.) 193 S. W. 490.

Application to action between Indorser and indorsee..-Notwithstanding this article, a
'verbal extension of a note by the indorser while it was in his hands may be shown by
the indorsee in proving his promptness in bringing suit. Barger v. Brubaker (Civ. App.)

,187 S. W. 1025.

Art. 5696. [3361] Judgment shall be revived, when.
In general.-This article held statute of limitation not available unless pleaded under

-artlcle 5706. Ogg v. Ogg (Civ. App.) 165 S. W. 912.
Mandamus to enforce a judgment against a city by compelling the collection of a tax

is an execution within the 10-year statute of limitations. Young .v, City of Colorado
(Civ. App.) 174 S. W. 986.

In analogy to this article, actiori to recover. upon judgment on which executfon issued
within a year, brought more than 10 years after the issuance of such execution held
'barred by the 10-year statute of limitations. Dupree v. Gale Mfg. Co. (Sup.) 184 S. W.
184.

Foreign judgment.-Under this article an action upon a judgment of a foreign state,
Tendered more than 10 years prior to the commencement of the; action, and upon which
.execution was never issued, and which was never revived, is barred. Tourtelot v. Booker
<(Civ. App.) 160 S. W. 293.
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Revival of judgment.-Under this article, held; that revival of a judgment of parti
tion was not an adjudication' that "those to whom land was partitioned had title they
having dismissed their suit in trespass to try title. Teel v. Brown (Civ. App.) 185 S.
W.319.

Judgment of a justice may be revived within 10 years of its rendition; the 4-year
statute of limitations not applying. Gallagher v. Teuscher' & Co. (Civ. App.) 186 S�
W. 409.

'

Art. 5697. [3362] On motion for returning execution.
In general.-An action by assignee of judgment under arts. 3776, 3777, to recover

the amount thereof from sheriff and his sureties for failure to levy and return execution
thereon, was barred by five-year statute of limitations. Peck v. Murphy' & Bolanz (Crv,
App.) 184 S. W. 542.

CHAPTER THREE

GENERAL PROVISIONS
Art.
5701. Suspension of during late war.

5702. Time of temporary absence not
counted.

5704. Death of person, etc., against whom,
etc.

5705. Acknowledgment must be in writing.
5706. Limitation must be pleaded, etc.

Art.
5707. Presumption of death, etc., when, etc.
5708. No limitation against infants.
5711. One disability not tacked to another.
5713. No agreement to shorten period of-

limitation valid.
5714. Notice of claims for damages; rule,

as to.

Article 5701. [3366] Suspension during late war.

Former s1atute.-The "close of the war" within the meaning of 6 Gam. Laws, p. 669,
act approved December 14, 1863, providing that until six months after the "close of the

present war" all laws authorizing the location of public land were suspended, held to'
date from May, 1865, when the war actually, closed in Texas, and not from August 20,
1866, when the President issued a proclamation declaring it closed, notwithstanding Act
Oct. 20, 1866 (Acts 11th Leg. e. 44). Fielder v. Houston Oil Co. of Texas (Civ. App.) 165
S. W. 48.

Act April 1871 (Acts 12th Leg. c. 56), providing that all- surveys properly made under
valid land certificates which, with the certificates, were on file in the land office and not
in conflict with a valid claim, should be valid, held not to validate a location made when
the laws authorizing such locations were suspended. Id.

Art. 5702. [3367] Time of temporary absence not counted.
Nonresldence.-The fact that the judgment defendant had not resided in Texas for-

10 years next before the bringing of an action upon the judgment of a foreign state does:
not prevent the operation of the statute of limitations where right of action accrued
during his nonresidence. Tourtelot v. Booker (Civ. App.) 160 S. W. 293.

The departure from the state of a nonresident who had been temporarily present in
the state did not suspend the running of limitations against a cause of action against
him. Pollard v: Allen (Civ. App.) 171 S. W. 530.

Departure after accrual of cause of action.-Ur.der this article, time when defendant
was without the state must be deducted in determining whether plaintiff's action was;

barred by the flve-year statute of limitations. Sweeten v. Taylor (Civ. App.) 184 S. W.
693.

Art. 5704. [3369] Death of person, etc., against whom, etc.
"Adminlstratrlx."-Under this article, a community administratrix authorized under

articles 3595-3598 and 3592-3614, to manage community estate, held not an "administra
trix," so that order for her management did not start running of statute. First Nat.
Bank of New Boston v. Daniel (Civ.IApp.) 172 S. W. 747.

Corporatlons.-In an action on a contract of sale brought against a corporation after'
its iegal dissolution and against its president as its trustee under Rev. St. 1911, art. 1206,
the limitation was not suspended until 12 months after such dissolution; the provision'
of article 5704 not applying. Orange Lumber Co. v. Toole (Civ. App.) 181 S. W. 823.

Art. 5705. [3370] Acknowledgment must be in writing.
Extension of note.'-A note extended after it was barred by limitation under the stat

ute of Texas, unless the extension was in writing and signed by the maker and contains
an acknowledgment of the debt, as required by this article, is not provable against his
estate in bankruptcy. Wood v: Ledgerwood, 210 Fed. 163, 127 C. C. A. 13.

o
The extension of a vendor's lien note signed by the party to be charged, 8..E required

by this article permits personal recovery on the note after the expirat.lon of the limita
tion period from its original maturity, though not recorded so as to renew the lien. Adams.
v. Harris (Civ. App.) 190 s. W. 245.
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New promlse.-Promise of original debtor, "whosa debt plaintiff had paid, to reimburse
plaintiff at some indefinite time, not acceded to by plaintiff, held not a contract or new

promise, suspending the operation of the statute of Iimttattons. Yndo v, Rivas (SuP.)
180 S. W. 96.

.

Action upon new contract.-Where mechanic's lien contract originally valid was ex

tended by agreement for usurious interest, the suit brought after expiration of limita
tions as to the ortgfnal contract but within the period as to the renewals held upon the
renewal contract. Cain v. Bonner (Sup.) 194 S. W. 1098.

Art. 5706. [3371] Limitation must be pleaded, etc.

Pleading statute as defense.-In a suit on promissorv notes, it was error to admit
-evidence before the jury showing that some of the notes sued on were barred by the stat
ute of limitations, where there was no such defense pleaded. Holderman v, Reynolds
(Clv. App.) 159 S. W. 67.

Limitations not pleaded cannot be taken advantage of. Raley v. D. Sullivan & Co.

(Civ. App.) 159 S. W. 99.
Rev. St. 1911, arts. 5691, 5696, relative to time f� actions on foreign judgments or

-decrees or to revive judgments, held statutes of limitation not available unless pleaded
under article 5706. Ogg v. Ogg (ClV. App.) 165 S. W. 912.

'

The issue of prescriptive right to take all the water of a lake for irrigation pur
poses is not .raised, the answer alleging merely that defendant, incorporated three vears
before commencement of suit, claimed and exercised the sole right to pump water out
·of the lake. Lakeside Irr. Co. v. Kirby (Civ. App.) 166 S. W. 715.

In an action for shortage in a grant of land brought against both the original and
intermediate grantors, 'held that the tntermedtate grantor who did not plead limitations
and adrnitted the allegations of the petitioh could not take advantage of the bar of the
statute. Powell v: March (Civ. App.) 169 S. W. 936.

Where prescrlpttve title to the use of the water of a stream as against -other riparian
owners is set up by a defendant in an injunction suit, it must be alleged and proved that
none of the plaintiffs were under disability. Martin v. Burr (Civ. App.) 171 s. W. 1044.

Vendor's lien held enforceable notwithstanding the running of limitations against the
debt as against defendants who did non plead the statute. Zeigel v. Magee (Civ. App.)
176 s. W. 631.

'

In an action to recover land, with cross-bill by defendant pleading title by limita
tions evidence as to the long possesalon and use of the land sued for by defendant, was
admissible. Miller v. Meyer (Civ. App.) 190 S. W. 247.

A plea of adverse possession of an entire tract and a specific portion thereof is in
sufficient to raise the question regarding another specific portion. W. T. Carter & Bro.
v. Collins (Civ. App.) 192 s. W. 316.

Rev. St. 1911, arts. 5677; 5678, providing that possesston of land shall not be adverse
in certatn cases, unless fenced, etc., constitutes matter in avoidance of the limitation stat
ute which need not be negatived by the party pleading limitations. Huling v. Moore (Civ.
App.) 194 S. W. 188.

Where four-year statute of limitation was not pleaded as a defense in trial court, itf
is not available on appeal. Cubit v. Jackson (Civ. App.) 194 S. W. 594.

Trespass to try tltle.-In trespass to try title, where defendants denied plaintiff's ti
tle and pleaded the statute of limitations, the issue as: to whether plaintiff's right to re

-cover rent collected by defendants was barred by limitations was presented. Phcenix
Land Co. v. Exall (Civ, App.) 159 S. W. 474.

In trespass to try title, where plaintiff claimed alternatively for statutory amount of
land by adverse poseession as well as by metes and bounds, refusal to charge that plain
tiff could recover no greater amount than shown by field notes descrtbing the property
by metes and bounds was proper. Houston Oil Co. of 'I'exaa- v. Ainsworth (Civ. App.) 192
S. W. 614.

Demurrer or exception as raising defense.-Petition filed January 6, 1909, in action
by employe who quit defendant's services in 1904, for damages caused by blacklisting and
circulating reports that he was unworthy and incompetent, held not demurrable as show
ing on its face that the cause of action was barred by limitation. Beard v. Gulf, C. &
S" F. .nv. Co. (Civ. App.) 160 S. W. 633.

Where plaintiff's petition does not show on its face that the action is barred, the de
fense of limitation must be presented by plea and not by exception. Id.

Under this- article limitations cannot be raised by a general demurrer. Ogg v. Ogg
(Civ. App.) 165 S. W. 912. ,

Under this article where the petition did not affirmatively show that the cause of
.

action was barred, the defense of limitation could not be raised by exception, but only
by specially pleading and proving facts showing the bar. Oswald v. Giles (Civ. App.)
178 s. W. 677.

Fact that petition discloses on its face that it is barred by limitation does not subject
it to general demurrer. Southwestern Portland Cement Co. v, Latta & Happen (Civ.
App.) 193 S. W. 1115.

Art. 5707. [3372] Presumption of death when, etc.
Cited, McBride v. Loomis- (Civ. App.) 170 S. W. 825 ..

Presumption of death-What ralses.-In an action on a benefit insurance certificate,
evidence that insured left home stating that he would be ba.ck that night or the next
day held to raise a presumption that he had aied at some time within seven years after
his disappearance. Boverelgn Camp Woodmen of the World v. Ruedrich (Civ. App.) 158
s, W. 170.
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In view of this article, a showing in an action for distribution that a legatee left home

with a circus when between 17 and 21 years of age, and had never been heard of by his

relatfves for 58 years, warranted a finding that he was dead at the expiration of the 7

years following his leaving home. Wells v. Margraves (Civ. App.) 164 S. W. 881.

Where a husband and wife, making mutual wills, were frozen to death in the same

snowstorm, with no evidence as to which died first, there was no presumption as to sur

vivorship or simultaneous death. Fitzgerald v. Ayr� (Civ.. App.) 179 S. W. 289.

In a widow's action upon a benefit certificate, evidence held to sustain finding that

insured was dead, and that he died at or about the time of his disappearance from home.

Sovereign Camp of Woodmen of the World v. Robinson (Civ. App.) 187 S. W. 215.
Evidence of character, habits, domestic relations, etc., making the abandonment of

horne and family improbable and showing the want of motive, may be sufficient to ra.ise
the presumption of death, or from which the death of one absent and unheard of may

be inferred without regard to the duration of such absence. ld.

-- Construction and operation of statute.-By-law of fraternal beneficiary society
declaring that member's disappearance should not be any evidence- of his death, contra

vened this article and was invalid. Sovereign Camp of Woodmen of the World v. Rob

inson (Civ, App.) 187 s. W. 215; Supreme Ruling of Fraternal Mystic Circle v: Hosklne

(Civ. App.) 171 s. W. 812.
Under this article, the presumption of death arises on proof of absence of a person

from his home for seven vears without showing that he has not been heard from during
that time but may be destroyed by proof of his existence within that time. Sovereign
Camp Woodmen of the World V. Ruedrich (Civ. App.) 158 S. W. 170.

Within this article "elsewhere" does not mean outstde the state. Supreme Ruling of
Fraternal Mystic Circle v. Hoskins (Civ. App.) 171 S. W. 812.

This article attaches no legal consequences to a person's absence or disappearance un

til the expiration of the seven years necessary to raise a presumption of death. ld.
The rule of evidence embodied in t.his article as to the presumption of death after

absence of seven years, does not limit the presumption to an absence for seven years,
but on proper evidence death before the expiration of such time may be inferred. Sov
ereign Camp of Woodmen of the World v. Robinson (Clv. App.) 187 S. W. 215.

Where one has been absent or unheard of for seven years, the presumption arises
that he is dead, but not that he died at any particular time, and, if important to estab
lish death at any particular time, it must be done by evidence. Id.

Art. 5708. [3373] Limitation shall not run against infants, etc.
Cited, Michaelis v. Nance (Civ. App.) 184 S. W. 785.

Persons of unsound mind.-If federal Employers' Liability Act April 22, 1908, § 6, Is
a statute of limitation and could be tolled for want of some one who could sue upon
right of a railroad employe rendered insane by injuries received in interstate commerce,
employe having a. mother who could sue as his next friend, a cause of action in his be
half accrued at date of injury. Alvarado V. Southern Pac. Co. (Civ. App.) 193 S. W. 1108.

Under federal Employers' Liability Act April 22, 1908, § 6, providing that no action
shall be maintained under act unless commenced within two years from accrual of cause
of action, held that, although a railroad employe was rendered insane by injuries re

ceived, his next friend could not bring suit under act more than two years after date of
such injury. ld.

Art. 5711. [3376] One disability not tacked to another,
In general.-Under this article the appointment of a receiver of the owner of land

did not stop the running of limitations in favor of an adverse claimant. Houston Oil
Co. of Texas v. Griffin (Civ. App.) 166 S. W. 902.

Art. 5713.
valid.

Cited, Betka v. Houston & T. C. R. Co. (Civ. App.) 189 S. W. 532.

[3378] No agreement shortening period of limitation

In general.-Under this article stipulation in a bill of lading that no action should
be sustained unless begun before the expiration of two years from the accrual of the
cause of action held invalid. Texas & P. Ry. Co. v. Langbehn (Civ. App.) 158 s. W. 244,
denying second reheas-ing 150 S. W. 1188.

'

Under this article an agreement in a contract for the shipment of live stock, re
quirlng action, if brought, to be brought within six months; is void. Southern Kansas
Ry, Co. of Texas v. Hughey (Civ. App.) 182 S. W. 361.

Interstate commerce.-State laws, declaring contracts invalid which require actions
against a carrier for injuries to a shtprrent to be brought in less than the statutory period,
Were superseded, as to the interstate shipments, by the Carmack amendment to Act Feb.
4, 1887, § 20, which furnishes the exclusive rule on such subject. Texas & P. Ry. Co. v.
Langbehn (Civ. App.) 158 S. W. 244, denying second rehearing 150 S. W. 1188.

Under the' Carmack amendment+to Act Feb. 4, 1887, § 20, prohibiting exemptions from
liability imposed by that act, a stipulation in a bill of lading, requiring suits for 1000s or
damage to be brought before the expiration of two years after the cause of action arose,
held valid. Id.

Provision in written contract for interstate carriage of live stock that suit for injury
be brought within 91 days is not unreasonable or invalid. Kansas City. M. & O. Ry. Co.
v. Hansard (Civ. App.) 184 S._ W. 329.
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,Contract for shipment of live stock providing that suit for damages must be insti
tuted within six months after damage, and that failure to do so shall be conclusive evi
dence against validity of any claim, held valid as to interstate shipments, under lalw
existing at date of shipment in February, 1913. Atchison, T. & S. F. Ry, Co. v. White
(Civ. App.) 188 S. W. 714.

A written contract for interstate shipment of live stock requiring suit for damages
to be instituted within six months, held valid under the Interstate Commerce Act and
amendments. Atchison, T. & S. F. Ry. Co. v. Smyth (Civ. App.) 189 S. W. 70.

Insurance policy,-A provision in a fire insurance policy that suit thereon should be
brought before the expiration of two years from the accrual of the cause of action held
invalid. Fire Ass'n of Philadelphia v. Richards (Civ. App.) 179 S. W. 926.

Art; 5714. [3379] Notice of claims for damages; rule as to.
Cited, Texas, & P. R. Co. v. Langbehn (Civ. App.) 158 S. W. 244; Atchison, T. & S.

�. Ry, Co. v. Word (Civ. App.) 159 S. W. 375; Gulf, C. & S. F. Ry. Co. v. Boger (Civ.
App.) 169 S. W. 1093; Hefner v, Fidelity & Casualty Co. (Civ. App.) 160 S. W. 330 (in
dissenting opinion).

In general.-This article held not to apply to a contract entitling a surety to notice
of his principal's default. Walsh v. Methodist Episcopal Church South, of Paducah (Civ.
App.) 173 s. W. 241.

.

A carrier held not to have waived a shipper's failure to, present notice of claim of
loss within stipulated time. Stevens & Russell v. St. Louis Southwestern Ry. Co. (Civ.
App.) 178 S. W. 810.

Taking written statement of plaintiff's claim by agent of defendant employer waives
a stipulation in the contract of employment barring the employe's action, unless written
notice is given within 30 days. Pecos & N. T. Ry, Co. v. Winkler (Civ. App.) 179 S. W. 691.

Provisions of live stock shipment contract for notice of claim for damages, and that
stock be not 'I"emoved till three hours after notice are separable, so that any invalidity
of the second does not invalidate the first. Panhandle & S. F. Ry. Co. v. Bell (Civ. App.)
189 s. W. 1097.

Time for giving notice.-A requirement in the bill of lading for a shipment of live
€oock for notice of damage held unreasonable and not binding under the circumstances
of the case. Chicago, R. 1. & G. Ry, Co. v. Whaley (Civ. App.) 177 S. W. 543.

Under this article a contract of employment of the plaintiff switchman for derend= ;

ant railway requiring notice to be given in 30 days after injury is VOid, and will not de
feat the plaintiff's action in spite of failure to give notice. Pecos & N. T. Ry. Co. v.

Winkler (Civ. Apj») 179 s. W. 691.
Stipulation in written contract for carriage of stock that written notice detailing

losses, injuries, delay, etc., for which damages were claimed and the amount thereof
should be filed within 120 days with some traffic officer, station agent, etc., of the car

rier, held reasonable. Turner v. Henderson (Civ. App.) 183 S. W. 51.
Whether limitation in a contract of live stock shipment of time to 91 days for notice

of claim for damages is reasonable, and so valid, under this article is a question for the

jury, unless only one inference can be drawn from the testimony. St. Louis, B. & M.

Ry. Co. v. Marcofich (Civ. App.) 185 s. W. 51.

I nterstatc! commerce.-As the federal and not the state statutes control in fixing a

railroad company's liability on an interstate shipment, a provision in the contract ot
IEhipment requiring notice of damage within a certain time as a condition to suing there
for will be sustained if reasonable, non being prohibited by the federal statutes. Gal
veston, H. & S. A. Ry. Co. v. Sparks (Civ. App.) 162 S. W. 943.

This article held inapplicable to a contract for the transportation of interstate corn
merce. San Antonio & A. P. Ry. Co. v. Bracht (Civ. App.) 172 s. W. 1116.

Under the Carmack amendment beld permissible to contract for any reasonable no

tice of claim for damages as a condition precedent to suit; the state law being super-
seded. Id.

,

Under Act Cong. Feb. 4, 1887, as amended by Hepburn-Carmack Act, a €tipulation
in a bill of lading, requiring notice of injuries to cattle to be served on the carrier's agent
before removal, held unreasonable. Hovey v, Tankersley (Civ. App.) 177 S. W. 153.

The United States statutes and the decisions of the United States courts control the
interpretation of contracts for interstate shipments. Chicago, R. I. & G. Ry. Co. v.

Whaley (Civ. App.) 177 s. W. 543.
Stipulation in contract for an interstate shipment limiting the time for presenting

claiill€ held valid notwithstanding the Carmack amendment. Stevens & Russell v. St.
Louis Southwestern Ry. Co. (Civ. App.) 178 S. W. 810.

A written contract for interstate shipment of live stock requiring notice of claim
for damages, held valid under the Interstate Commerce Act and amendments, the laws
of Texas to the. contrary notwithstanding. Atchison, T. & S. F. Ry, Co. v. Smyth (Civ,
App.) 189 s. W. 70.

Where cattle are injured by negligence of the carrier, in an interstate shipment state
statutes as to validity of carriage contracts have no application. Betka v. Houston &
T. C. R. Co. (Civ. App.) 189 s. W. 532.

Where a carriage contract wae executed prior to Act March 4, 1915,' amend.ing the
Hepburn Act, providing that no notice of claim or fj.ling thereof shall be required as a

condition precedent to recovery for damages to interstate shipments, but suit was brought
after such enactment, such act did not apply. Id.

As regards a claim for shrinking of live stock in transit, provision of contract for
Interstate carrtaga for notice of claim before removal from destination is reasonable.
Panhandle & S. F. Ry. Co. v. Bell (Civ. App.) 189 S. W. 1097.
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Stlpula.tlons in contract for interstate shipment of live stock for written notice to
agent of initial carrier of a claim for loss, injury, detention, or delay in transportation
thereof and that the notice be given within one day as a condition precedent to recov

ery of damages held not unreasonable. Chicago, R. I. & G. Ry. Co. v. Whaley (Civ. App.)
190 S. W. 833.

Insurance companless-e-Under this article a stipulation in a fire' insurance policy that
proof of loss must be made within 90 days after fire was void. Fire Ass'n of Philadel
phia v. Richards (Civ. App.) 179 S. W. 926.

Under this article a ettpula.tion in a health insurance policy requiring notice within
90 days from the beginning of illness was void. First Texas State Ins. Co. v. Hare (Civ.
App.) 180 S. W. 282.

Under this article provision of policy, insuring against sickness" requiring report from

attending physician every 30 days, held void. First Texas State Ins. Co. v, Herndon
(Civ. App.) 184 S. W. 283.

Under this article notice by insured of accident 16 days after it occurred held to

satisfy the requirement of the policy for immediate notice. United States Fidelity &
Guaranty Co. v. Pressler (Civ. App.) 185 S. W. 326.

Where an insurer absolutely denied its liability on an accident policy the beginning
of an action without regard to the provisions of the policy relating to the time in which
suit might be brought theoreon was authorized. Western Indemnity Co. v. MacKechnie
(Civ. App.) 185 S. W. 615. '

Allegation in suit on policy of life insurance that beneficiary complied with, all of
the provisions of the policy is sufficient' allegation in the absence of special exception
that proofs of death were duly furnished, in view of this article and art. 4733. Floyd v.

Illinois Bankers' Life Ass'n of Monmouth, Ill. (Civ. App.) 192 S. W. 607.

Pleading, evidence and burden of proof.-In action for damages to shipment, letter
written connecting carrier's claim agent held admissible to showthat notice of the claim
was given as required by the contract. Galveston, H. & S. A. Ry. Co. v. Ttule (Civ.
App.) 172 S. W. 1123.

A carrier sued for damages to a shipment not having sustained its burden, under
this article, of showing it did not receive the notice of claim required by the contract,
admitting' a conv of a letter giving notice was harmless. Gulf, C. & S. F. Ry. Go. v.

Graham (Civ. App.) 175 s. W. 472.
Under this article, proof that a shipper did not file notice of claim within the time

fixed by contract is inadmissible, where failure was not specially pleaded under oath;
it being conclusively presumed that notice was given. Southern Kansas Ry, Co. of Texas
v. Hughey (Civ. App.) 182 s. W. 361.

Under this article, a stipulation, in a contract for the shipment of live stock, requir
ing presentation of claim to be made within 91 days, is no defense, and cannot be relied
on, unless its reasonableness be pleaded. Id.

Evidence in an action for damages to shipment of cattle held to sustain defense of
the shipper's breach of stipulation in written contract of shipment requiring notice of
loss, etc., within 120 days to some agent of the carrier, and declaring that railure of such
notice should bar suit for damages. Turner v. Henderson (Civ. App.) 183 S. W. 51.

The carrier must under this article, plead and prove the reasonableness of the time
stipulated in the contract of shipment for notice of claim of loss or injury. St. Louis,
B. & M. Ry, Co. v. Marcofich (Civ. App.) 185 s. W. 51.

Where notice of death and disability was alleged in the petition, and not denied by
sworn answer as required by this article and not shown to have been given, it will be
presumed that it was given. North American Accident Ins. 'Co. v. Miller (Civ. App.)
193 S. W. 750.

Construction and performance of sttpulat.lon.c-T'rcviston in bill of lading, requiring
notice as condition precedent to an action, held not to apply to damages to live stock
after they were placed in the shipping pens from failure to ship them at once, as agreed;
this cause of action having accrued before the bill of lading was executed. Wichita
Valley Ry. Co. v. Boger (Civ, App.) 167 S. W. 767.

Provision in bill of lading, requiring notice to carrier as condition precedent to action
for damages to the stock, held sufficiently complied with by filing suit and serving' cita
tion 13 days after the damages accrued, though the bilI of lading provided that the filing
of a suit should not be a compliance therewith, and that its purpose was to enable the
carrier to investigate before suit was instituted. Id.

A notice in writing to the freig-ht claim agent of a connecting carrier of a shipper's
claim for damages was a sufficient compliance with a provision of the contract with the
initial carrier requiring such notice. Galveston, H, & S. A. Ry, Co. v. Uule (Civ. App.)
172 S. W. 1123.

The filing of a suit within 30 days was a compliance with a stipulation in a contract
for the shipment of live stock, requiring the shipper to file' a written claim of damages
within 30 days after the injury. Missouri, K. & T. Ry. Co. of Texas v. Neale (Civ. App.)
176 S. W. 85. - '. '

Though the claim filed with the notice of damages to a shipment of cattle was less
than the amount sued for, that is no defense; notice being given. Pecos & N. T. Ry.
Co. v. Holmes (Civ. App.) 177 S. W. 505.
.

A claim for damages to freight held not made as required by bill of lading, preclud
ing recovery for damages. St. Louis Southwestern Ry. Co. of Texas v. Overton (,Civ.
App.) 178 S. W. 814.

.

.

Where bill of lading required the .shtppers to serve notice of claim for injuries to
l:ve stock, the consignee, though he was part owner of the animals and joined in an ac
tton to recover for damages, need not serve such notice; it having been served by the
shipper. Texas & P. Ry, Co e

,
v. McMillen (Civ. App.) 183 S. W. 773.

Under a. contract for shipment of live stock, held, that the shipper might recover
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damages in excess of the amount claimed in written notice of injuries; the purpose of
notice being to enable the carrier to investigate. Id.

In view of Interstate Commerce Act, § 1, damages occasioned by a delay at pens
before an interstate shipment of cattle started the trip falls within terms of a contract
of shipment requiring notice of claim for loss or injury by delay in "transportation" as
a condition precedent to recovery. Chicago, R. I. & G. Ry, Co. v. Whaley (Civ. App.) 190
S. W. 833.

Necessity for consideratlon.-Stipulation in contract for an interstate shipment stipu
lating for presentation of claims within a specified time held not void for want, of con

sideration. Stevens & Russell v. St. Louis Southwestern Ry. Co. (Civ. App.) 178 S.
W.810.

'

Stipulation, in bill of lading for interstate shipment, as to claims for loss, held valid
'notwithstanding Carmack amendment, though not supported by an independent consid
eration. St. Louis Southwestern Ry. 'Co. of Texas v. Overton (Civ. App.) 178 S. W. 814.

Independent consideration is not necessary to validity of stipulation of contract of
shipment for notice of claim of damages within a certain time as a condition of right of
action. St. Louis. B. & M. Ry, Co. v. Marcofich (Civ. App.) 185 S. W. 51.

DECISIONS RELATING TO SUBJECT IN GENERAL

I. NATURE, VALIDITY AND CONSTRUCTION OF LIMITATIONS IN GENERAL

1. What law governs.-Where an injury occurred in a foreign state and all of the
parties since the injury resided in the state of the forum, held, that the foreign statute
of limitations would not govern the action for damages. Smith v. Webb (Civ. App.) 181
S. W. 814.'

1Y2' Power of Legislature to enact laws.-As limitation laws relate to remedies only,
the Legislature may increase or diminish the period of limitation, provided such change
is made before the right becomes barred under the pre-existing statute. Cathey v.
Weaver (Civ. App.) 193 s. W. 490.

4. Persons who may rely on limitation.-The duty of a county to make proper invest
ments of the proceeds on a sale of its school lands, as required by Const. art. 7, § 6, is
of a public nature and pertains to governmental affairs, within the rule that limitations
are not available in such cases. Comanche County v. Burks (Civ, App.) 166 S. W. 470.

A minor who, with the consent of his father claimed and occupied, as his own, land
adjoining that of his father, the father at no time asserting any claim thereto, could not
be regarded as holding under his father, and hence his minority did not prevent him from
acquiring title. by limitation. Houston Oil Co. of Texas v. Griffin (Civ. App.) 166 S.,
W.902.

The two-year statute of limitations does not begin to run in favor of a railroad cor

poration Which had resumed possession of its property after receivership for torts of
the receivers until the resumption of possession. Kansas City, M. & O. Ry. Go. of Texas
v, Weaver (Civ. App.) 191 S. W. 591.

Const. art. 1, § 17, 'providing that no personal property shall be taken for public use

without adequate compensation first made, does not prevent a railroad from acquiring
title to land Vy adverse possession. Webster v. International & G. N. Ry. Go. (Civ. App.)
193 S. W. 179.

5. Estoppel to rely on limltatlon.-Surety on contractor's bond, who mistakenly rep
resented to materialman that he was liable for materials, held not estopped from pleading
limitations in action for false representations. Dean v. A. G. McAdams Lumber Go.
(Civ. App.) 172 S. W. 762.

Where delay in suing was due to promise of payment, based on forbearance to sue,
defendant held estopped to plead limitations. Freeman v. W. B. Walker & Sons (Civ,
App.) 175 S. W. 456, 1133.

6. Meaning of action or suit.-"Cause of action" Is right claimed or wrong suffered
by plaintiff and corresponding duty or delict of defendant. Baker v, Gulf, C. & S. F.
Ry. Co. (Civ. App.) 184 S. W. 257.

II. COMPUTATION OF PERIOD OF LIMITATION

(A) Accrual ot Right of AcUon or Detenee
7. Causes of action In general.-The statute of iimitations begins to run from the

entry of judgment, if no execution has been issued; and, if execution has been issued,
it, begins to run from the time of the issuance of the last execution within the time al
lowed by law. Tourtelot v. Booker (Civ. App.) 160 S. W. 293.

As a general rule, the statute of limitations begins to run from the time the right of
action accrues. Adams v. San Antonio Life Ins. Co. ('Civ. App.) 185 S. W. 610.

's. Title to or possession of real propeMy.-A cause of action against one who en

tered upon land under an adverse claim accrued when the entry was made. Hickman
v. Ferguson (Civ. App.) 164 S. W. 1085.

A vendor may retain title to land as against the vendee as security for the purchase
money, and the vendee's possession is not ordinarily adverse, but, on repudiation by the

vendee, adverse possession begins to run from that -ttme, notwtthstanding the title of the
vendor. First Nat. Bank of Wichita Falls v. Zundelowitz (Civ. App.) 168 S. W. 40.

Will giving testator's wife life estate held not to affect her community title to one

half of certain land, and she did not surrender such title by accepting the life estate;
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and hence, limitations ran in favor of an adverse occupant as to a one-half interest in the
land, notwithstanding the suspension of remaindermen's right of action during the ex

istence of the life estate. Swi'lley v. Phillips (Civ. App.) 169 S. W. 1117.
Where a state by legislative act granted land in 1858, but did not issue patent until

1887, the title passed at the former date, so that limitations might begin running in favor
of an adverse possession. City Of EI Paso v. Wiley (Civ. App.) 180 .S, W. 661.

10. Contracts in general.-Where plaintiff advanced money to defendant in contem

plation of a partnership, limitations would not apply to his action to recover it, where it
was invested in the partnership, but where no partnership was formed it did not begin
to run until after a reasonable time in which to bring about the partnership agreement
or its abandonment. Look v. Bailey (Civ. App.) 164 S. W. 407.

Where plaintiff's uncle received money from plaintiff, agreeing to deposit it on in
terest and return it when plaintiff wanted it, held, that limitations ran from the date of
its receipt, or at least from the expiration of a reasonable time. for making the agreed
deposit. Pollard v. Allen (Civ. App.) 171 S. W. 530.

Limitations against actions on contracts to make a will in return for services begin
to run from the death of the person for whom the services are rendered. Dyess v. Rowe
(Civ. App.) 177 S. W. 1001.

Where defendant, exchanging his' realty for plaintiff's assumed payment of a note
for $4,000 which was an incumbrance upon plaintiff's property, limitations did not run

against defendant for breach or. his agreement to pay such note until plaintiff paid the
note to the holder. Friedman v. Sampson ('Civ. App.) 181 S. W. 779.

There never having been acceptance of any renunciation by vendor of contract to
convey and pay commissions, limitations do not, on the theory of anticipatory breach,
commence to run against action for commissions till time fixed in contract for payment.
Leonard v. Kendall (Civ. App.) 190 S. W. 786.

Where personal services are rendered during lifetime of a decedent under an express
contract to pay therefor by will, limitations do not begin until after death of decedent.
Henderson v. Davis. (Civ. App.) 191 S. W. 358.

11. Covenants and conditions.-Limitations against an action for breach of a cove

nant of warranty do not run until actual or constructive eviction under a superior out
standing title. Hays v. Talley (Civ, App.) 161 S. ·W. 429.

Where there was a conflict in title which required judicial determination, limitations
against an action for breach of warranty began to run from the final judgment of the
Supreme Court adjudging that the county had title as against plaintiff in such ac

tion. Id.
The statute of limitations does not begin to run in favor of the warrantors of a

title, where the superior title was not asserted until action was brought by the grantee
to clear his title, until the answer asserting such title was filed. Coleman v. Luetcke
(Civ. App.) 164 S. W. 1117.

Where plaintiff, the owner of a building adjoining a bank, upon demand of the bank,
repudiated a covenant of his grantor to pay one-half the cost of a party wall, limita
tions began to run from the repudiation. First Nat. Bank of Wichita Falls v. Zundelo
witz (Civ, App.) 168 S. W. 40.

13. Implied contracts.-The statute commenced to run against plaintiff's cause of
action for the money paid by him for what purported to be a soldier's additional script,
on notice that the federal General Land Office had rejected it as void. Bostick v: Heard
(Civ App.) 164 S. W. 34.

14. Continuing contracts.-A cause of action by a daughter for compensation for
personal services rendered her deceased father during his life was upon a continuing
promise and did not arise until his death, and limitations would only run from the death
of the father. Whitehead v. Rhea (,Civ. App.) 168 S. W. 460.

Though a contract to pay $30 per month for care of one since deceased were proved,
limitations of two years would begin to run as against the amount due each month at
the end of the month, and the cause of action was not delayed until the death of de
ceased. Lans v. Bristow (Civ. App.) 188 S. W. 970.

17. Torts.-Where defendant's lessor laid its track in the street in front of plaintiff's
residence, but plaintiff was not damaged until the track was leased by defendant, limi
tations did not begin to run until the beginning of the damage. Houston Belt & Ter
minal Ry. Co. v. Ashe (Civ. App.) 158 S. W. 205.

Where a permanent obstruction causing regular overflow of plaintiff's land is erect
ed, the right of action for all damages for the permanent nuisance then accrues, and the
statute of limitations begins to run. Perry v. Chicago, R. 1. & G. Ry. Co. (Civ. App.)
162 S. W. 1185.

Limitations do not begin to run, because of a nuisance, from the. time of the erec
tion of an electric plant, but only from the time its operation constitutes a nuisance and
causes an injury to plaintiffs' health. Parsons v. Uvalde Electric Light Co., 106 Tex.
212, 163 S. W. 1, L. R. A. 1916E, 960.

Where defendant obstructed a natural water course so as to some years after cast
fl.ood waters on plaintiff's land, limitations began to run against plaintiff only from the
ttme of the injury. Southwestern Portland Cement Co. v. Kezer (Civ. App.) 174 S.
W .• 661. .

.

When a life insurance agent, on refusal of the insurer to accept a risk, refused to
return the applicant's premium note, and negotiated it, the right of action arose, and the
statute of limitations began to run, barring action for the conversion after two years.Adams v. San Antonio Life Ins. 'Co. (Civ. App.) 185 S. W. 610.

Where a railroad constructed· an embankment causing surface waters to overflow
plaintiff's land, the two-year statute of limitations was not a complete bar as to injuries
accruing during two years prior to the action, though the original building of the em-
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bankment was dorie more than two years before the suit was brought. Missouri, .K. &
T. Ry. Co. of Texas v. Anderson (Civ. App.) 194 S. W. 662.

18. Reimbursement or indemnity from person ultimately Iiable.-Limitations would
not run against an action by a bank receiving drafts for collection against another bank
to which it sent them and which detached the bills of lading until it paid the judgment
recovered against it by the drawer. Collin County Nat. Bank v. Turner (Civ. App.) 167
S. W. 165.

Where plaintiff gave his own personal negotiable note in settlement of decedent's
debt, action for reimbursement accrued when the note was given. Yndo v. Rivas (Sup.)
180 S. W. 96.

The liability of the organizer of a corporation, under his contract to indemnify
against all loss a subscriber to its stock who executed a note, did not begin, and was

not intended to begin, until after the subscriber had suffered loss or damage because of
the execution of the note to which the contract of indemnity related. Anderson v. First
Nat. Bank (Civ. App.) 191 s. W. 836.

19. Liabilities created by statute or constltutlon.-Limitations would run against a

right of action to compel construction of a railroad through a county seat, as required
by Const. art. 10, § 9, only from the time of the construction of the road, and not from
the time the profiles were filed. Kansas City, M. & O. Ry, Co. of Texas v. State (Civ.
App.) 155 S. W. 561, judgment modified 106 Tex. 249, 163 S. W. 582.

Despite Rev. St. 1911, art. 1366, county treasurer carinot recover commissions accru

ing for a period more than two years before institution of the suit, for he might sue

within a reasonable time after presentation of claim.' Smith v, Mse County (Civ. App.)
187 S. W. 705.

20. Equitable actions and remedies.-In trespass to try title, proof of an equitable
claim by defendant in possession. is not subject to limitation. Gilmore v. O'Neil (Sup.)
173 s. W. 203, reversing judgment (Civ. App.) 139 S. W. 1162.

Where maker gave chattel mortgage to surety, and transferred property to a cor

poration organized to take over his business, limitations did not run in favor of the cor

poration, by reason of its holding property, against the right of payee of note to enforce
mortgage. Ferrell-Michael Abstract & 'Title Go. v. McCormac (Civ. App.) 184 S. W. 1081.

Wbere equitable. action of party induced by deceit to buy lands has not been barred
by limitation, court will not apply differing standards of limitation to right to rescission
and right to damages, but, upon establishment of plaintiff's right to rescind, will pro
ceed to administer all relief, legal and equitable, to which plaintiff may show himself
entitled. Barbian v. Grant (Civ. App.) 190 S. W. 789.

Paschal's Drg.t art. 4616, barring certain equitable suits within two years, has been re

pealed by subsequent statutes. Kimmell v. Edwards (Civ. App.) 194. s. W. 168.

(B) Performance of Condition, Demand and Notice

22. Demand.-Where the relation or debtor and creditor' existed between defendant
bank and plaintiff by reason of plaintiff's general deposit, plaintiff had no cause of action
upon the bank's implied contract to repay until after demand or notification from the
bank that his claim would not be paid; and hence the statute of limitations did not be
gin to run ur til such demand or notice. First State Bank of Seminole v. Shannon (Civ.
App.) 159 S. W. 398.

The obligation of a corporation to pay a declared dividend to a stockholder is not
subject to limitations until there has been a demand on the corporation and a refusal
to pay. Yeaman v. Galveston City Co., 167 S. W.· 710, 106 Tex. 389, answering certified
questions (Civ. App.) 173 S. W. 489.

23. Notice.-Plaintiff has no cause of action on bank's implied contract to repay a

general deposit until after demand or notification from the bank that his claim would
not be paid; and hence the statute of limitations did not begin to run until such demand
or notice. First State Bank of Seminole v. Shannon (Civ. App.) 159 S. W. 398.

(C) Ignorance, Mistake, Truet, Fraud and Concealment of Cause of Action

25. Ignorance of cause of actlon.-The two-year limitations began to run against an

action for personal injuries from the date of plaintiff's injuries, or from the time he had
a third stroke of paralysis resulting from the injuries, when he discovered that the rep
resentations made to him by defendant that he was completely recovered were not true.
Texas Cent. R. Co. v. Hawkins (Civ. App.) 163 s. W. 132'.

Where defendant corporation, prior to July, 1909, had taken no affirmative steps to
repudiate certain rights of plaintiff'.s ancestor under trust certificates which had been
long lost, and plaintiffs had no knowledge of their ownership as heirs of the original
owner until August, 1909, and brought suit to establish their rights in November follow
ing, the action was not barred by limitations. Yeaman v. Galveston CIty Co., 167 S. W.
710, 106 Tex. 389, answering certified questions (Civ, App.) 173 s. W. 489.

Where a grantor fraudulently misrepresented the number of acres conveyed, a pur
chaser from his grantee cannot toll the running of limitations against his action for de
ficiency by claiming that he relied upon the representations of the original grantor that
the property had been surveyed and contained the number of acres represented. powell
v. March (Civ. App.) 169 S. W. 936.

The statute of limitations governing actions of conversion begins to run from the
time when the owner of the property has notice or by reasonable diligence would know
of the conversion. Adams v. San Antonio Life Ins. Co. (Civ. App.) 185 S. W. 610.

Evidence held to show that the holder of a right of action for conversion exercised no
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d.iligence in the premises, so that his action was barred within the statutory period from
the time of the conversion. Id,

Where an insurance agent, when the company declined the risk, refused to return
the applicant's note, but negotiated it and appropriated the money, the refusal of the
agent to return the note after notice to the applicant that his application was declined
was sufficient notice of the conversion to start the running of the statute of limita
tions. Id.

Where cotton was shipped on through bill of lading from Texas via New Orleans to
Liverpool and portion of it destroyed by fire while in defendant's possession, held, that
statute of limitations did not begin to run until plaintiffs, not being negligent, actually
learned of nondelivery. Texas & P. Ry. Co. v. R. W. Williamson & 'Co. (Civ. App.) 187
S. W. 354.

Where a judgment and record in a divorce action affirmatively showed service and
was only voidable, a suit to set it aside on the ground that defendant was not properly
served with citation was barred at the expiration of 4 years. after such defendant learn
ed that divorce had been granted. Swearingen v. Swearingen (Civ. App.) 193 S. W. 442.

26. Mistake as ground for relief.-In case of mistake when the means of discovery
are at hand, diligence must be exercised to discover the mistake, but the statute does
not run until there is some circumstance or fact to arouse susptcton, Smalley v. Vogt
(Civ. App.) 166 S. W. 1.

2""(. Fraud as 'a ground for relief-In general.-Where a grantee went into posses
sion and dealt with the property as his own, the right of the grantors to sue to set aside
the deed for fraud was barred by limitations, where the grantors took no action during
their lifetime, though they lived more than five years, in the absence of anything to
show that they did not know of the fraud at the execution of the deed. Ryman v.

Petruka (C'iv. App.) 166 S. W. 711.

28. Discovery of fraud.-A cause of action for fraud acerues .a.t the time of the dis
covery of the fraud, or when it should have been discovered by the use of ordinary
diligence, and limitations begin to run at that time. Howell v. Bank of Snyder (Civ.
App.) 158 S. W. 574.

In cases of fraud when the means of discovery are at hand, diligence must be ex

ercised to discover the fraud, but the statute does not· run until there is some circum
stance or fact to arouse suspicion. Smalley v. Vogt (Civ. App.) 16,6' S. W. 1.

Limitations held not to run against right of action by purchaser of note, falsely pur
porting to be secured by a vendor's lien, against agent through whom he purchased the
note, until his discovery of the agent's interest in the proceeds of the sale thereof .

.Young v. Barcroft (Civ. App.) 168 S. W. 392..

Limitations held to run against action to recover amount paid for note falsely pre
tending to be secured by vendor's lien only from the time that the purchaser, by ex

erctslng. ordinary care and with information previously furnished hdrm by his attorney,
could have discovered the pretended vendor's' lack of title. rd.

In 'an action to recover the amount paid for a note which falsely purported to be
secured by a vendor's lien, evidence held insufficient to show beyond controversy that
plaintiff had knowledge of the fraud more than two years prior to the filing of the
suit. Id. .

.Where a grantor fraudulently ·misrepresented the number of acres conveyed, neither
the two nor the four years statute of limitations will begin to' run against an action
for damages for shortage, until the fraud is discovered, or could have been discovered.
Powell v. March (Civ. App.) 169 S. W. 936.

Surety on contractor's bond who mistakenly represented to materialman that he was
liable for ma.terfals, held not estopped from pleading iimitations in action for false rep
resentations, and limitations ran from the time the materialman saw or might have seen

the bond. Dean v. A. G. McAdams Lumber Co. (Civ. App.) 172 S. W. 762.
In case of fraud, limitations do not run until the discovery of the fraud, or when it

could have been discovered by reasonable diligence. Martinez v. Gutierrez's Heirs (Civ.
App.) 172 S. W. 766.

Action to recover value of land conveyed by attorney. under power of attorney for
his own benefit held not barred

-

by limitations, where rraud was not discovered until
shortly before suit. White v. Love (Clv, App.) 174 S. W. 913.

In case of fra.ud the cause of action accrues when the fraUd was, or by the use of
reasonable diligence might have been, discovered, and the limitation begins then, arid
the right of relief Is barred when the statutory period has expired. Sowell v. Hoffman
(Civ. App.) 182 S. W. 1152.

When the fraud relied upon to prevent the running of limitation is unknown or is
concealed, lapse of time will not be laches barring relief, unless such party has failed
to use reasonable dtltgence rto discover the fraud. Peck v. Murphy & Bolanz (Civ. App.)
184 S. W. 542.

In cases of fraud the statute of limitations begins running when fraud was discover
ed, or by reasonable diligence should have been discovered. Baugh v. Houston (Civ.
App.) 193 S. W. 242.

In action against a part owner of property by wife of other owner, that plaintiff
did not discover defendant's fraudulent misrepresentations until within two years is
insufficient to toll limitations, where many years before she knew facts which should
have led to discovery of any fraud. Id.

Limitations against action by principal against agent for false statements in a mat
te� which it was his duty to report begins to run only from! knowledge by principal of
mIsrepresentation, the agency continuing till then. Clark & Boice Lumber Co. v. Barker
(Civ, App.) 193 S. W. 371.

In an action to set aside a decree for division of community property In divorce ac
tion, evidence held to support a jury finding that plaintiff was not chargeable with lack
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of due diligence in discovering her husband's fraud in concealing the amount of their
community estate. Swearingen v. Swearingen (Giv. App.) 193 S. W. 442.

Evidence held to support a jury finding on special issue submitted that plaintiff did
not have knowledge, actual or constructive, of fraud of her husband in stating the
amount of community property and promising to contribute to her future support, prior
to four years hefore bringing the action. Id.

29. Existence of .tr-ust=-l n general._:_If plaintiff gave money to his uncle on his prom
ise to put it at interest for plaintiff and to return it when wanted, held that, if this
created a trust, it was not a technical, continuing, or subsisting trust against which
limJitations would not run. Pollard v. Allen (Civ. App.) 171 S. W. 530.

30. Repudiation or violation of trust.-An action against a county to enforce the
trust imposed on it by Const. art. 7, § 6, is not barred by limitations, though the county
wrongfully diverted the proceeds, but did not repudiate the trust. Comanche County v.
Burks (Civ. App.) 166 S. W. 470.

.

Where parents, holding property in trust as common family proper-ty of all the
children, conveyed it to a son, and the deed was duly acknowledged, delivered, and re

corded, and the son entered into possession and dealt with the property as his own, a
suit by the other Children to set aside the deed, brought over nine years after the ex

ecution a.nd recording of the deed, and the taking of possession by the son, was barred
by limitations. Ryman v. Petruka (Civ. App.) 166 S. '\T. 711.

A corporation's relation to its stockholders is that of a trustee of a direct trust, con

cerning which limitations have no application until there has been a clear and un

equivocal notice of repudiation to the cestui que trust. Yeaman v. Galveston City Co.,
167 S. W. 710, 106 Tex. 389, answering certified questions (Civ. App.) 173 S. W. 489.

Where land bought with community funds Was by mistake conveyed to the wife as

a part of her separate property, a suit by the husband after the wife's death to correct
the mistake was to enforce a resulting trust, and limitations did not begin to run until
an adverse clalm, had been asserted to the land or the trust repudiated. Strickland v.

Baugh (Civ. App.) 169 S. W. 181.
A corporation cannot plead limitation against its beneficiaries' demand until repudia

tion of the trust by it. Yeaman v. Galveston City Co. (Civ. App.) 173 S. W. 489. Certi
fied questions answered by Supreme Court 167 S. W. 710, 106 Tex. 389.

A conveyance of land held to create a trust in favor of pla.lnttff, so that Rev. St.
1911, art. 569'0, fixing a four years' limitation on suits to cancel conveyances, did not
begin to run until plaintiff discovered defendant did not intend to reconvey. Cook v.

Hardin (Civ. App.) 174 S. W. 633.
Where the director and officer of a legally dissolved corporation was sued on the

corporation's contract as its trustee under Rev. St. 1911, art. 1206, limitations would run

in his favor as against the creditor, although the trustee did not give' notice of his
repudiation of the trust. Orange Lumber Co. v. Toole (Civ. App.) 181 S. W. 823.

Limitations held not to commence to run against cause of action to establish trust
till discovery of omission of plaintiffs' names from deed. Briggs v. McBride (Civ, App.)
190 S. W. 1123.

- .

31. Concealment of cause of action.-Where defendant's grantee who purchased
the land in suit under a contract to discharge a vendor's lien thereon concealed his as

sumption of the debt so that plaintiff could not have discovered it by any diligence, the
grantee's active fraud will prevent the running of the statute of li.m)i.tations. Raley v.
D. Sullivan &- Go. (Civ. App.) 159 S. W. 99.

To an action for the proceeds of a draft sent to defendant bank and by it indorsed,
collected, and allowed to remain in the name of its president as trustee, who thereafter
checked out the entire amount to his own use, which fact was purposely.concealed from
plaintiff by the bank, treated as an action for conversion, the statute aid not begin to
run until he learned the condition of the fund. First State Bank of Seminole v. Shannon
(Civ. App.) 159 S. W. 398.

A fraudulent concealment of a cause of action takes the case out of the statute, and
limitations do not begin to run until the discovery of the right of action. Cook v.
Hardin (Civ. App.) 174 S. W. 633.

Where a husband had turned community property into notes and money and falsely
represented its amount to his wife to secure her assent to an agreement for division in
a divorce action, and induced her to go to another state, there was such a concealment
of fraud as would prevent limitations from running until fraud was discovered, or by
reasonable diligence should have been. Swearingen v. Swearingen (Civ. App.) 193 S. W.
442.

(DJ Pendency ot Legal Proceedina« or Stay
34. Pendency of appeal.-The statute which commenced to run against plaintiff's

cause of action for money paid by him for what purported to he a soldier's additional
scrip, on notice that the federal General Land Office had rejected it as void, was not
suspended by his appeal from such decision. Bostick v. Heard (Civ. App.) 164 S. W.34.

35. Stay of pl"oceedings.-Where p'laintiff obtained an injunction restraining de
fendant from filing suit on a note, it was not barred by lapse of time during the in
junction. Yzaguirre v. Garcia (Civ.. App.) 172 S. W. 139.

In statutory action against sheriff and his sureties, to recover amount of a judg
ment for refusal to levy and return execution, judgment enjoining issuance and levy of
execution on property of judgment debtor, held not to interrupt running of limitations.
Peck v. Murphy & Bolanz (Civ. App.) 184 S. W. 542.

In statutory action against sheriff and his sureties to recover amount of judgment
on ground of refusal to levy and return execution, acts of defendants in enjoining pro
ceedings against sheriff. held to suspend limitations. Id,
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(E) Oommencement of Action or Other Proceeding
37. Mode of computation of time IImlted.-Where money was furnished by a bank

April 27, 1910, and suit to recover same was instituted April 26, 1912, the action was

brought within two years, and was not barred by limitations. Uvalde Nat. Bank v.

Brooks (Civ. App.) 162 S. W. 957.
The rule that, when a new period of limitation is substituted, time which elapsed

under repealed law will be counted against the demand in the ratio it bears to the whole

period, does not apply where statutes prescribe precise rules. McCUtcheon & Church v.

Smith (Civ. App.) 194 S. W. 83l.
38. Proceedings constituting commencement of action-In general.-The fact that

when plaintiff corporation sued on notes it was not legally entitled to sue under Rev.
Civ. St. 1911, art. 7399, because it had not paid its franchise tax, would not cause the
action to be barred by the four-year limitation, though before an amended petition was

filed showing compliance with the statute more than four years had elapsed since rna

turity of the last note. Clegg v. Roscoe Lumber Co. (Civ. App.) 161 S. W. 944.
Where a suit was brought against a corporation, which filed an answer in the cor

porate name, and subsequently an individual appeared and answered, alleging that she
did business in the name of the corporation, and that there was no corporation, the
commencement of the action stopp-ed the running of limitations. Pickering Mfg. Co.
v. Gordon (Civ. App.) 168 S. W. 14.

Where an action was brought against a corporation, but individuals forming a part
nership having the name of the corporation appeared, stating ·the partnership and its
members and answered by demurrer and general dedial within two years from the ttme
of the accrual of the cause of action, the action was pending from the time of the an

swer within the statute of limitations. Law Reporting Co. v. Texas Grain & Elevator
Go. (Civ, App.) 168 S. W. 100l.

Petition susceptible of two constructions held to be construed so as to give the
court jurisdiction of the suit, so that filing the petition would interrupt the running of
limitations on the cause of action. Pecos & N. T. Ry. Co. v. Rayzor, 106 Tex. 544, 172
S. W. 110G, answer to certified questions conformed to (Civ. App.) .. 174 S. W. 916.

Petition susceptible of two constructions construed so as to give the county court
jurisdiction, so that the filing of the petition suspended the statute of limitations. Pecos
& N. T. Ry. Co. v. Rayzor (Civ. App.) 174 S. W. 916, decided in conformity to 172 S. W.
1103, 10:6 Tex. 544.

39. Issuance and service of process.-The fact that by the clerk's fault, citation was

not issued before the running of limitations held not to bar the action. Western Union
Telegraph Co. v. Hill (Civ. App.) 162 S·. W. 382.

Where plaintiff, suing on a note, suppressed citation, and took no steps to procure
issuance and service until four years from the maturity of the note, merely instructing
the clerk after such date to issue in time for the next June Term, plaintiff's suit did not
interrupt the running of limitations. Estes v. McWhorter (Civ. App.) 182 S. W. 887.

Plaintiff's suit on a note was barred where he suppressed citation and failed to
procure its issuance and service before the elapse of four years from maturity of the
note, so that the suit failed to interrupt limitations, though defendant in his original
answer did not plead limitation. ld.

Where the citation was not sent to the sheriff for service until two months after it
was issued, and after the right of action was barred, plaintiff must show a bona fide
intention to have it served and a reasonable excuse for not having done so. Panhandle
& S. F. Ry. Co. v. Hubbard (Civ. App.) 190 S. W. 793.

40. Want of jurisdiction.-Where the trial court has absolutely no jurisdiction of
an action under the pleadings, the filing of the petition cannot interrupt the running of
the statute of limitations on the. cause of action. Pecos & N. T. Ry. Co. v. Rayzor,
172 S. W. 1103, 106 Tex. 544, answer to certified questions conformed to (Civ. App.) 174
S. W. 916.

42. .tietects or Irregularities in pleadings. or other proceedings.-An original petition,
though insufficient on general demurrer, prevents the running of limitations. Day v.
Van Horn Trading Co. (Civ. App.) 183 S. W. 85.

A pleading bad ori demurrer may be sufficient to stop the running of the statute.
Smith v. Tipps .(Civ. App.) 191 S. W. 392.

43. Intervention or bringing in new parties.-Where, in an action brought by one

partner or joint owner, the petition was amended so as to make the other partner a

party plaintiff, limitations did not run against the cause of action up to the date of such
amendment. Quanah, A. & P. Ry. Co. v. Galloway (Civ. App.) 165 S. W. 546.

Where an amended petition charged defendants who were not charged in the orig
inal complaint with libelous statem.ents made more than a year before the filing of the
amended petition, the one-year statute of limitations applied. Dickson v. Lights (Civ.
App.) 170 S. W. 834.

Action against receiver of railroad company, to which purchaser of railroad's prop
erty and franchises was made a party within two years after' its purchase, held not bar
red by limitations as against it. Freeman v. W. B. Walker & Sons (Civ. App.) 175 S.'
W. 456, 1133.

Amendment of complaint by intervention of administratrix and allegatiorr of cause
of action under federal Employers' Liability Act' held not to state new cause of action
barred by the two-year limitation in section 6. Ft. Worth Belt Ry, Go. v. Jones (Civ.
App.) 182 S. W. 1184. .

Where new party plaintiff is added after time has run, action as to new plaintiff is
barred by statute of limitations. Baker v. Gulf, C. & S. F. Ry. Co. (Civ. App.) 184 S.
W.257.

44. Effect as to persons not parties.-Suit brought by A. does not toll the statute of
llmitations as to later suit on same cause by B., in absence of privity between A. and
B. in the cause of action. Baker v. Gulf, C. & S. F. Ry. Co. (c1v. App.) 184 S. W. 257.
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45. Amendment of pleadings-In genera I.-Whether amended petition states new

cause of action barred by limitation does not depend on whether new facts are alleged,
but whether a different cause is stated. Baker v. Gulf, C. & S. F. Ry, Co. (Civ, App.)
184 S. W. 257.

Courts will be liberal in allowing amendments to prevent bar. of action by limitation,
taking care not to deny defendant's right to bar simply because plaintiff is thereby de-.
nied trial on merits. Id.

Tests' to determine identity of causes .or action on question of toll of statute of lim
itations are: (1) Does recovery on original, bar recovery on amended petition; (2)
would same evidence support both; (3) is measure of damages same; and (4) are each
subject to same defenses? Id.

46. Amendment restating original cause of action.-Corporation's cause of action of
notes not barred by four-year statute of limitations, though it was not legally entitled to
sue at time suit begun because it had not paid its franchise tax, and more than four
years had elapsed since maturity of last note before amended petition filed showing
compliance with statute. Clegg v. Roscoe Lumber Co. (Civ. App.) 161 s. W. 944.

In action on an agreement to divide a commission from a sale of property, amend
ment relating to the same transaction, and merely amplifying the original petition, held
a continuation of the original suit. Maple v. Smith (Civ. App.) 166 S. W. 1196.

Where, in action against bank for detaching bills of lading from drafts sent it for
collection, the original petition alleged the facts and was sufficient as against a gen
eral dem.urrer, cause of action held not barred by limitations, though amended petition
making the allegations more specific was filed after the expiration of the period of lim
itation. Collin County Nat. Bank v. Turner (Civ. App.) 167 S·. W. 165.

Under the original and amended petitions in an action to recover double the usuri
ous interest paid, held that the suit throughout was against defendant as the sole own

er of the company which made the loan, so that his plea of limitations was bad. Cotton
v. Barnes' (Civ. App.) 167 s. W. 756.

. Where a widow of a railroad employe killed While engaged in interstate commerce

instituted an action as widow under a state statute, it was not the beginning of a new

action for her to file an amended petition as the personal representative of deceased
seeking recovery under the federal Employers' Liability Act, and limitations did not ap
pIy. St. Louis, S. F. & T. Ry, Go. v. Smith (Civ. App.) 171 S. W. 512.

The filing of an amended petition, wherein plaintiff sued as administratrix so as to
come within the federal Employers' Liab-ility Act held not the beginning of a new' suit,
as affecting limitations. Texarkana & Ft. S. Ry. Co. v. Casey (Civ. App.) 172 S. W. 729.

Where an action fot tort was commenced before the action was barred, limitatien
could not be urged to an amendment stating results of injury more fully, filed when
statute would bar suit then brought. Houston Chronicle Pub. Co. v. McDaVid (Civ. App.)
173 8. W. 467.

Where the original, as well as the amended, petition described the same note, though
the last alleged purchase before maturity, no new cause of action was stated, and lim
itations were tolled by the original suit. McWhorter v. Estes (Civ. App.) 175 S. W. 846.

In an action for delay of a shipment of mules, an amended petition held not to set
up a new cause of action, within a stipulation in the contract of shipment requiring suit
to be instituted within 91 days after injury. Missouri, K. & T. Ry. Go. of Texas v. Neale
(Civ. App.) 176 S. W. 85.

.

.

In an accion on a note against defendant on the ground that he had assumed pay
ment of his son's debt, amendments to plaintiff's petition held not to have abandoned
the cause of action, and hence were not barred by limitations. Bell-v, Swim (Civ, App.)
178 S. W. 850.

Amendment of complaint 'under Rev. St. 1�11, arts. 4694, 4695, by alleging as ground
for recovery negligence of fellow servant based on article 6640, held not to state new

cause of acton so as to bar recovery thereon under two-year statute of limitations. Ft.
Worth Belt Ry. Co. v . .Jones (Civ. App.) 182 s. W. 1184.

4
An amended petition held not to set forth a new cause of action, alleged in the

original petition, and an account attached' thereto as an exhibit, and the cause of ac

tion set forth. in the arriended petition was not barred by limitations. Day v. Van Horn
Trading Go. (Civ. App.) 183 s. W. 85.

Addition or subtraction of party pla.irrtiff by amendment is not bringing of new suit
barred by statute of limitations nor does it render statute of limdtations available
against remaining plaintiffs. Baker v. Gulf, C. & S. F. Ry. Co. (Civ. App.) 184 S. W.
257.

Amending petition by joint owners for injury to property, after action would have
been barred by limitation so as to take. away a party plaintiff does not constitute new

suit barred: by statute of limitations. Id.
Under Rev. St. 1911, art. 1995, allowing judgments for or against one or several

parties, amendment of petition' by joint owners for injury to property so as to leave but
one party plaintiff is immaterial, not subjecting suit as amended to bar of statute. of
limitations. Id.

.

Where two parties brought suit for injury to property, and, after action would have
been barred' by limitation, petition was amended, making one of themi sole plaintiff, such
amendment was not a new suit, barred by statute of limitations. Id.

Where two are jointly interested in a contract, but action for breach thereof was
,

begun by only one, an amended petition joining the other as coplainUff in the same

cause Of action is not the commencement of a new' suit within the statute of limitations .

.Jeffress v. Western Union Telegraph Co. (Civ. App.) 187 s. W. 514.
Where a petition alleged that defendant railway agreed to install a crossing ori plain

tiff's farm three miles east of Melvin on Brady creek, containing 171 acres in school sec

tion 2, an amended petition, correctly changing the latter part of the description to 160
acres out of L R. R. Survey No.1, continues the original cause of action so far as the
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limitation statute is concerned. Malmstrom v. Gulf, C. & S. F. Ry. Co. (Clv. App.) 188
S. W. 453.

Where petition to recover damages was filed within statute of limitation, amended

petition filed more than four years later, alleging same and additional facts merely set
ting out entire contract, no new cause of action was stated, and ,statute of limitations
could not be urged. Silver Valley Horse Go. v. C. V. E;vans & Co. (Civ. App.) 190 S. W.
794.

In action for delay In shipping cattle, a trial amendment to the petition alleging that

the cattle 'Were on the cars for 43 hours, and plaintiffs were refused permisaion to un

load, feed, and water them during that time, etc., did not set up a new cause of action,
and was not barred by limitation. Kansas City, M. & O. RY. Co. of Texas v . .Tames

«nv. App.) 190 S. W. 1136.
Where the petition as first brought by a materialman against a city was, amended

to set up assignments by the contractor to the materialman, the action was not barred
on the theory that a new .cause was stated. City of San Antonio v. Reed (Civ. App.)
192 S. W. 549.

'

Where amendment to petition filed more than two years after breach of contract
sued on does not show that recovery for such items was not aought in original petition,
it does not show that recovery therefor is barred by two-year statute of limitation.
First Nat. Bank v. Mangum (Civ. App.) 194 S. W. 647.

47. Amendment Introducing new cause of actlon.-Where plaintiff sought to recov

er demurrage from a carrier because of discrimination in the extension of credit and
also because the carrier refused to accept checks during a financial panic for the pay
rment of freight, an amended petition, filed four years later, seeking a recovery for
want 'of sufficient notice 'of arrival of the cars, stated a new cause of action and was

barred by limitations. Eagle Pass Lumber Co. v. Galveston, H. & S. A. Ry. Co. (Civ.
A,pP'.) 164 S. W. 402.

Where original counterclaim for breach of contract to furnish oil merely alleged
damages amounting to the differ-ence between the contract and market price, claim for
damages sustained by shutting down factory because of failure to furnish oil, contained
in amended answer filed more than two years after the breach, held barred by lim-
itations. Texas Co. v. Alamo Gement Go. (Civ. App.) 168 S. W. 62.

'

Where petition in broker's action for commdssions alleged express contract, excep
tions held properly sustained to paragraphs in amended petition filed. after limitations
had run alleging conduct inducing plaintiff to believe that defendant was employing him.
Prichard v. Foster (Civ. App.) 170 S. W. 1077.

Where the petition was amended two years after accrual of a cause of action so as

to declare in the alternative on an implied contract instead of an express contract to
pay attorney's fees, the cause of action on the implied contract was barred by limita
tions. G. R. Scott, Boone & Pope v. Willis (Civ. App.) 1911 S. W. 22G.

48. Amendment affecting form of action or rellef.-Cause of action is not changed
by amendment relating to measure of damages. Baker v. Gulf, C. & S'. F. Ry. Co.
(elv. App.) 184 S. W. 257.

50. Set-offs and counterclalms.-I!, when plaintiff filed his suit, defendant owned a

subsisting counterclaim, which was not barred by the two-year limitations" that the bar
was completed before the counterclaim was pleaded will not prevent defendant from set
ting off the counterclaim at any time pending suit, though, if he did not assert it un

til after two years from its accrual, he could not recover any excess over plaintiff's de
mand. Shaw v. Faires (Civ. App.) 165 S. W. 50'1.

Cost of repairing pavement on contractor's refusal to do so held not a payment on
the contract price but an offset against which limitations ran. Nelson v, San Antonio
Traction Co. (Sup.) 175 S. VII-. 434, reversing judgment (Civ. App.) 142 S. VII-. 146.

Set-offs accruing four years before suit or after 'the suit was instituted, but more
than four years before the plea of set-off was filed, but not those accruing within four
years before suit, held barred by limitations. Id.

51. .New action after nonsuit or dlsmlssal.-A suit voluntarily dismissed without a
trial on the merits held not to interrupt the running of limitations. Mitchell v. Thomas
(Civ. App.) 172 S. W. 715.

III. OPERATION AND EFFECT OF BAR BY LIMITATION

53. Nature and extent of bar.-Where the full period of limitation has elapsed and
a pre-existing right has become barred, the Legislature cannot revive it. Cathey v.
Weaver (Civ. App.) 193 S. W. 490.
I There can be no right gained in the running of statute of limitations until the pre
scribed period is complete. McCutcheon & Church v. Smith (Civ. App.) 194 S. W. 831.

56. Persons to whom bar Is available.-No one except defendant can plead limtita
tions. Raley v. D. Sullivan & Go. (Civ. App.) 159 S. W. 99.

As defendant alone could rely on limitations to defeat his associate's recovery
against him for crop' loss, sellers of irrigating machinery whose breach of contract caus
ed the loss could not defeat defendant's recovery of that amount of damages on a plea
Of Iimttationa, Southern Gas & Gasoline Engine Co. v, Richolson (Civ. App.) 181 S.
W.529.

57. Persons barred.-The assignee of one holding, a right of action for conversion.
occupies no better position than the assignor, and is subject to the same rule as to
limitation of his action. Adams v. San Antonio Life Ins. Co. (Civ. App.) 185 S. W. 610.

58. Waiver of bar-.-Where suit on a note was barred because plaintiff failed to
procure citation before the elapse of four years from maturity of the note, so that the
running of the statute was. not Interrupted, the subsequent filing by -derendant of a
waiver of citation did not remove the bar of the statute. Estes v. McWhorter (ely.
App.) 182 S. W. 887.
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TITLE 88

LOCAL OPTION

Art.
5715. Order for election.
5716. When not prohibited.
5717. Where voting to take place.
5719. Form of ballot, etc.
5720. How election to be held.
5721. Session for counting votes, when.
5722. Result to be declared.

Art.
5723. Order when against prohibition.
5724. Second election, when.
5726. Second election in subdivisions.
5727. Penalty, etc.
5728. Election, how contested.
5730. District judge. to give in charge to

grand jury, what.

Article 5715. [3384] Commissioners' courts may order elections.
Cited, Marsden v. Troy (Civ, App.) 189 S. W. 96,0.

2V2' Construction and operation in general.-The local option law is penal, and,
unless its provisions are strictly followed, an election thereunder is void. Cain v.
Garvey (Civ. App.) 187 S. W. 1111.

Where a city at a special election adopted a charter provision prohibiting sale of
liquor in certain districts, such charter provision was not in violation of Const. art.
16, § 20, authorizing the people to adopt prohibition by a vote. Le Gois v. State (Cr.
App.) 190 s. W. 724.

3. Where local option elections may be held.-Under Const. 1876, art. 16, § 20, as
amended in 1891, and this article, an election may include territory comprising sev
eral school districts, though included in different justice's precincts. Scurlock v.
Fairchilds (Civ. App.) 159 s. W. 10DO.

.

Where Jim Wells county was, by Acts 32d Leg. c. 140, carved out of Nueces county,
a precinct of the new county mtght put the existing prohibition law into effect, even

though it included only part of a subdivision of the original county, wherein the prohibi
tion law was in effect, and, having done so, the present prohibition law governs, and the
state cannot elect to prosecute under the old one. Sandaval v. State (Cr. App.) 162 s.
W. 1148.

Arts. 5715, 5726, held not to prohibit the holding of a local option election in a com

missioners' precinct composing part of a justice's precinct, or in any other local op
tion district once established. Holmgreen v. Perkins (Civ. App.) 166 s. W. 8.

9. Petition for election-Number of slgners.-Under this article When the com

missioners' court orders a local option election on a petition only, it must be signed
by the requisite number of legal voters to give jurisdiction to make the order. Ca
nales v. Mullen (Civ. App.) 185 s. _W.•420.

Art. 57-16. [3385] When not prohibited.
Note.-Act Oct. 12, 1917, amends this article and Art. 598 of the Penal Code so

that each of such articles shall read as set forth in section 1 of the amendatory act.
As the act as amended is essentta.lly criminal in its nature, it is set forth under
Art. 598 of the Penal Code in this supplement, without duplication here.

Art. 5717. [3386] Where voting to take place.
Date of election.-'The provision that a local option election shall be held not less

than 15 nor more than 30 days from the date of the order, is mandatory, and an election
held at a later date than that prescribed is void. Scurlock v. Fatrchilds (Civ. App.) 159
S. W. 1000.

Art. 5719. [3388] Form of ballot, etc.

Statute mandatory.-Rev. St. 1911, art. 5719, prescribing form of local option elec
tion ballots, is mandatory. Cain v. Garvey (Civ. App.) 187 S. W. 1111.

Duty of clerk of county court.-Unde:t' Rev. St. 1911, art. 5719, requiring clerk of

county court to furnish local option ballots, and prohibiting use or counting of any

except official ballots, term "official ballots" refers to those furnished by the clerk.

The duty to furnish, local option ballots cannot be delegated by the clerk to another.
Cain v. Garvey (Civ. App.) 187 S. W. 1111.

Form of ballots.-Rev. St. 1911, art. 5719, requiring local option ballots to bear

words "Official Ballot," "For Prohibition," and "Against Prohibition," requires three

line, not five-line, ballot, especially where it also requires voters to draw "a line"

through one of last two phrases. Cain v. Garvey (Civ. App.) 187 S. W. 1111.

Art. 5720. [3389] How election to be held.
EI,ectlon how determlned.-Under Const. art. 16, § 20, and Rev. St. 1911, arts.

3062, 5720, 5723, held that result of an election on question of prohibition is determined
by a majority of qualified voters voting. Marsden v. Troy (Civ. App.) 189 S. W. 960.
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Art. 5721. [3390] To hold session for counting votes, when.
8. Order declaring result of election-Time of making order.-Under the provision

that after a local option election the county commissioners' court shall meet on or after
the eleventh day after the election and count the votes and declare the result, the dec
laration of the result at a meeting only nine days after the election is wholly void.
Wa.lker v. State (Cr. App.) 163 S. W. 71.

21. Changes In precinct after electlon.-Where the prohibition law has been put
in force in any subdivision of a county, that territory cannot be changed by the
commissioners' court so as to affect the law in any part thereof, and it continues in
force until repealed by that same identical subdivision.

.

Sandaval v. State, 72 Cr. R.

368, 162 80. W. 1148.

Art. 5722. [3391] Result to be declared.
Cited, Cleveland v. State (Cr. App.) 190 s. W, 177.

Necessity of legal publicatlon.-Prohibition did not go in force, in the precinct in
which an election had been held, until publication of the order was made by the judge.
Rhodes v. State, 75 Cr. R. 659, 172 S. W. 252.

Evldence.-In a prosecution for pursuing occupation of selling intoxicants in dry
territory, only such orders of commissioners' court as evidence that prohibition has
been legally adopted need be introduced in evidence. Vance v. State (Cr. App.) 190
S. W. 176.

Art. 5723. [3392] Order when against prohibition.
See Marsden v. Troy (Civ. App.) 189 S. W. 960; note under art. 5720.

Art. 5724. [3393] Second election, when.
Cited, Scurlock v. Fairchilds (Civ. App.) 159 s. W. 1000.

Art. 5726. [3395] May hold second election in subdivision.
EIElICtion in pr-eclnct constituting part of larger dlstrict.-Arts. 5715, 5726, held not

to prohibit the holding of a local option election in a commissioners' precinct corn

posing part of a justice's precinct, or in any other local option district once estab
lished. Holmgreen v. Perkins (Civ. App.) 166 S. W. 8.

Ejection in precinct as affecting county election.-An election under the local
option law in three of the four precincts of a county is not an election for the whole'
county, though the fourth precinct has only a few voters, and the fact that an elec
tion for the whole county was held less than two years before the election in the
three precincts does not invalidate the last election. Mitchell v. State, 71 Cr. R. 241,
158 S. W. 815.

Art. 5727. [3396] Penalty.
Evidence of adoption of prohibition.-The putting in force of prohibition within

the territory may be proved either by the minute book, where the orders are entered
in the minutes of the commissioners' court, or by properly certified copies thereof.
Howard v. State, 72 Cr. R. 624, 163 S. W. 429.

Art. 5728. [3397] Election, how contested.
Cited, Scurlock v. Fairchilds (Civ. App.) 159 s. W. 1000.

7. Procedure in general.-Under this article, objection to notice of local option elec
tion must be made by contest and cannot- be made on prosecution for selling intoxicating
liquors in prohibition territory. Miller v. State (Cr. App.) 161 S. W. 128.

12. -- Scope of inqulry.-Under Vernon's Sayles' Ann. Civ. St. 1914, art. 5728, the
court on a local option election cor.test must, on proper pleadings, inquire into the quali
fication of the signers of the petition, on which election was ordered. Canales v. Mullen
(Civ. App.) 185 s. W. 420.

23.. Presumptlon where election not contested.-Where the time had elapsed in
which to contest a prohibition election, the court must conclusively presume that
all steps taken were legal, and will not pass on the questions as. to whether or not
the orders were sufficient. Rhodes v. State, 75 Cr. R. 659, 172l S. W. 252; Nobles V.
State, 71 Cr. R. 121, 158 S. W. 1133; Thompson v. State, 72 Cr.:

·

R.
.

6, 160 80. W. 685;
Sasser v. State, 166 S. W. 1160, 73 T'ex. Cr. R. 539; Longmire v. State, 75 Gr. R. 616,
171 S. W. 1165, Ann. Cas. 1917A, 726'; Jackson Y. State (cr. App.) 178 s. W. 521.

'26. Conclusiveness of decision of court of criminal appeals.-Under this article
held, that indictment for illegal sale of intoxicating liquor need riot allege that no
tice of result of election for prohibition was published. Cleveland v. State (Cr. App.)
190 S. W. 177; Dupree v. State (Gr. App.) 190 s. W. 181.

Art. 5730. [3399] "District judges to give. in charge to grand juries.
Cited, Cartwright v. Canode, 106 Tex. 502, 171 S. W. 696; Canales v. Mullen (Civ.

App.) 185 s. W. 420.
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TITLE 89

MANDAMUS

Art.
5731. No mandamus on ex parte hearing,

Art.
5732. Mandamus, etc.j not ·to issue against

officer of executive department, ex

cept by supreme court.

Article 5731. [1450] No mandamus on ex parte hearing.
As civil sult.-The statutory remedy denominated a writ of mandamus is a civil

suit, the common-law prerogative features of the writ having been modified. Roberts
v. Munroe (Civ. �Pp.) 193 S. W. 734.

Art. 5732. [4861] Mandamus, etc., not to issue against officer of
executive department, except hy supreme court.

Jurlsdi.ction of district court.-This article does not deprive the district court of
the power and authority to restrain the performance of an illegal or unconstitutional
act by a state officer. Terrell v. Middleton (Civ. App.) 187 S. W. 367; Sterrett v. Gibson
(Civ. App.) 168 S. W. 16.

Duty of comptroller.-Within this article it is the duty of the State Comptroller,
under the law, to recognize plaintiff 'as collector' of delinquent taxes under his con

tract with the commissioners' court of a county joined in by the State Comptroller, as

authorized by article 7707, on behalf of the state. Lane v. Mayfield (Civ. App.) 158
S. W.223.

DECISIONS' RELATING TO SUBJECT IN GENERAL

I. NATURE AND GROUNDS IN GENERAL

2. Existence and adequacy of other remedy in general.-Though the refusal of a

district court to permit the filing of a motion for a new trial and to hear the same

could not be adequately presented on appeal, it would furnish cause for direct pro
ceeding to set aside the judgment. Cooney v. Isaacks (Clv. App.) 173 S. W. 901.

Mandamus held not to lie to compel sheriff to levy execution issued upon money

judgment, as adequate remedy is provided by Vernon's Sayles' Ann. Civ. St. 1914, art.

3776, by action against sureties. Seagraves v. Scarborough (Civ. App.) 190: S. W. 1154.
Plaintiff's remedy to determine whether or not a judgment in his favor ordering

return of property has been satisfied in accordance with its terms is by suit between
parties, and not by mandamus to compel sheriff to levy execution. Id.

3. Remedy by appeal" writ of error or certiorari.-A buses of discretion on part of
trial court, held 'not open to correction by mandamus where the defendant had an ade

-qua.te remedy by appeal or writ of error. Cooney v. Isaacks (Civ. App.) 1.73 S. W. 901.

4. Nature and existence' of rights to be protected or enforced.-Whether manda
mus should issue to compel an officer to perform an official duty, must depend on a

petitioner's allegation and proof of all facts showing an affirmative right to the relief
sought, and not on the officer's failure to set up a' valid defense. Johnson v. Elliott
(Civ. App.) 168 S. W. 968.

.

Transfer of stock on the books of a corporation cannot be compelled by man

damus if the petition fails to allege an official or legal duty to' make the transfer.
Milner v. Brewer-Monaghan Mercantile. Co. (Civ. App.) 188 S. W. 49.

5. Nature of act to be commanded.-In mandamus to compel railroad companies
to comply with an order of the Railroad Commission commanding them to file plans
and specifications for the construction of' a union passenger depot, the court may
issue a writ of mandamus commanding the filing of such plans and specifications;
its power not being confined to the issuance of a writ commanding the construction
and maintenance of such a depot. Gulf, C. & S. F. Ry, Co. v. State (Civ. App.) 167
S. W.'192. ,

Mandamus wlll not lie to compel action by the courts unless the duty to act Is

plain. Coultress v. City of San Antonio (Bup.) .179 S. W. 515.

6. Dernarid and default.-Where application for mandamus to require a clerk of
court to approve and file a supersedeas bond does not show the clerk refused to per
form his duty, the writ will not issue. Wigwam Bowling & Athletic Club v. Escajeda
(Civ. A_pp.) 187 S. W. 972.

7. Mandamus Ineffectual or not beneficial.-Where a receiver has been appointed
for a railroad company, so that it is legally impossible for it to comply with manda
mus from a district court, requiring it to construct' a line through a county seat and
maintain a depot therein, enforcement should be suspended until conditions so change
as to put it in the power' of the corporation to obey. Kansas CUy, 'M. & O. Ry .. Co.
of Texas v. State, 106 Tex. 249, 1613 S. W. 582, modtrytng judgment (Civ. App.) 166 S.
W.661.

1358



Title 89) MANDAMUS Art. 5732

8. Persons entitled to rellef.-Resident citizens of' Dunn county' who are' qualified
voters and owners of property therein held entitled. to apply for mandamus to compel
the commissioners' court of Duval county to divide Dunn county into precincts as

provided in the act creating that county. Dubose' v. Woods (Civ. App.) 1&21 s. W. Z.
Under the Enabling Act, giving a prescribed number of voters the right to de

mand an election by petition, one or' more of the . petitioners could apply for, and,
under proper circumstances, obtain, a writ of mandamus compelling the calling of the
election. Boynton v. Brown (Clv. App.) 164 S. W. 893.

In the absence of any statute on the subject, an action by the treasurer and su

perintendent of schools of a county, and officers of independent school district of the
county, and citizens in their individual right against the county and the commis
sioners' court to ascertain the amount of proceeds of school lands which. have been
diverted and to enforce the trust imposed, on the county, is maintainable. Comanche
County v: Burks (Civ. App.) 166 S. W. 470.

II • .sUBJECTS AND PURPOSES OF RELIEF

9. In what cases mandamus will Issue In general.-The purpose of mandamus Is
to require, some inferior court or officer, etc., to do some particular thing specified
in the writ which appertains to their office or duty in aid of jurisdiction of court is

suing the writ. lEtna Club v, Jackson (Civ. App.) 181 s. W. 971.

11. Acts and proceedings' of courts, judg·es and Judicial ofl'lcers---Matters of dis
cretion In' general.-The exercise of judicial discretion is not subject to control by
mandamus. Lauraine v. Ashe (Sup.) 191 S. W. 563.

12. -- Specific acts.-Under the facts, mandamus held not to' issue to compel
a sheriff to levy an execution. Wilson v. Dearborn (Civ. App.). 174 S. W. 296, rehear=

ing denied 179 S. W. 1i02.
19. -- Proceedings for revlew.-Under Acts 32d Leg. c. 119, art. 2071, it is the

duty, compellable by mandamus, of a judge of a county court, who found that plain
tiff had filed sufficient affidavit of inability to pay the costs of appeal, to order the

special stenographer to transcribe his notes without charge. Otto v: Wren (Civ. App.)
. 184 S. W. 350.

A court stenographer may be compelled by mandamus to transcribe his shorthand
notes of proceedings in court taken by him by virtue of his appointment. Id.

21. -- Criminal prosecutlons.-Where mayor or other officer refuses to approve
sufficient bond of person appealing from rnayorvs court, mandamus held to be the prop
er remedy. Ex parte Hunt, 72 Cr. R. 124, 161 S. W. 457.

23. Acts and proceedings of puhllc officers or boards and munlclpall'tles-e-Mtnlsee
rial acts In gen.eral.-The distinction between ministerial and judicial acts .is that,
where the law prescribes the duty to be performed with such certainty as to leave

nothing to the exercise of judgment or discretion, the act is a "ministerial act," but
where the act involves the exercise of discretion or judgment in determining whether
the duty exists it is a "judicial act." Boynton v. Brown (Civ. App.) 164 S. W. 893.

24. -- Matters of dlscretion.-Under the Enabling Act, requiring the governing
authority of any city upon petition of 10 per cent. of the qualified voters to call an elec

tion, held, that the number and qualification of the petitioners was a judicial act for
determination by the city council, which would not be reviewed by mandamus in the

absence of fraud or unfairness. Boynton v. Brown (Civ, App.) 164 S. W. 893.
Mandamus lies to compel the performance of official duties which are imperative

and unaccompanied with an element of discretion, and courts will extend relief to

compel ·the holding of a municipal election where the duty is clearly obligatory and
has been disregarded. Id.

In view of Const. art. 12, § 6, and Vernon's Sayles' Ann. Civ. St. 1914, arts. 1126-
1128, held that, act of secretary of state' in issuing a corporate charter being discre
tionary, and not .purelv ministerial or imperatively required by law, he cannot be re

quired by mandamus to issue charter where he has not received satisfactory evidence
that provisions of article 1126 have been complied with. Beach v. McKay (Sup.) 191
S. W. 557.

Whether corporate stock had been subscribed in good faith, and 50 per cent. there
of had been paid in cash or equivalent as required by Vernon's Sayles' Ann. ClV. St.
1914, art. 1126, held questions of fact to be determined by secretary of state in exer
cise of his discretion under article 1128 and not coercible by mandamus. Id.

Under Acts 34th Leg. c. 36, giving county school trustees general control of public
free schools in each county, held, that county school trustees have a broad discretion,
and trustees of a district could not prevent proposed abolishment of district and its an
nexation to other districts by writ of mandamus. Price v. County School Trustees of
Navarro County (Civ. App.) 192 S. W. 1140.

25. -- Specific acts.-A citizen of a county held entitled to mandamus to com

pel. the proper officers .to permit him to inspect county records to discover a misappli
cation of funds. Palacios v. Corbett (Civ. App.) 172 S. W. 777.

To entitle taxpayers to mandamus to obtain inspection of county records hela
that it need not be shown' that the county attorney agreed to sue in accordanc� with
Rev. St. art. 366, for any sums found due the county. Id.

31. -- Issuance of warrants and payment of claims.-Mandamus lies to compel
clerk of commissioners' court to return deposit made with original petition for the es-
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tablishment of a drainage district, in accordance with the provisions of the statute.
Jefferson v. McFaddin (Civ. App.) 178 S. W. 714.

Mandamus held not to lie against clerk of commissioners' court to compel return
of deposit made as required by art. 2602, on the filing of petition for drainage districts
where the. signers of the petition, at whose request plaintiff made the deposit, were
not parties respondent. Id.

A judgment directing the payment of the amount by a county out of any funds of
a contractor, without disposing of the issue as to the existence of such funds raised
by the pleading, is not final so as to be payable under Rev. St. 1911, art. 1368, and can
not be enforced by mandamus. Culberson County v. Groves Lumber Co. (Civ. App.)
191 S. W. 165.

32. -- Assessment and levy of taxes.-Where poll taxes are tendered to the
collector before the ttme for payment has expired, performance of the collector's. duty
to issue a tax receipt may be compelled by mandamus. Parker v. Busby (Civ. App.)
170 S. W. 1042.

Mandamus lies to compel a city to levy taxes to pay a judgment against it. City of
Clarendon v. Betts (Civ. App.) 174 S. W. 958.

Mandamus is a proper remedy for persons injuriously affected by a discriminatory
system or plan of taxation. City of Houston v. Baker (Civ. App.) 178 S. W. 820.

34. Acts and proceedlnqs of private corporations and Individuals-Exercise of cor
po rate franchises and powers.-Where a railroad company fails and refuses to perform
its oonstrtuttonal and statutory duty to construct a line through a county seat and
'maintain a depot therein, the district court· may award a writ of mandamus. Kansas
City, M. & O. Ry. Co. of Texas v. State, 106 Tex. 249, 163 S. W. 5�2, modifying judg
ment (Civ. App.) 155 S. W. 561.

Mandamus or mandatory injunction is a proper remedy to prevent a railroad com

pany from abandoning a part of its road after completion. State v. Sugarland Ry, Co.
(Civ. App.) 163 S. W. 1047.

I

Where a Texas railroad company wrongfully refused to exchange business with a

foreign company, it may be required to discharge its duties by mandamus or injunc
tion. Texas-Mexican Ry. Co. v. State (Civ. App.) 174 S. W. 298.

III. JURI�DICTION, PROCEEDINGS AND RELIEF

36. JurIsdiction In general.-FederaJ court's appointment of a receiver for a rail
road; vesting him with the right. to possession of its property, while not allowing the
state to interfere with such possession, held no obstacle to a mandamus from a state
court, requiring the railroad. to construct a line through a county seat according to
state Constitution and statutes. Kansas City, M. & O. Rv, Co. of Texas v. State, 106
Tex. 249, 163 S. W. 582, modifying judgment (Civ. App.) 155 S. W. 561.

39. Time to sue and leave of court.-Since it would not be. presumed in advance
that when judgment was rendered for a teacher against the school district for her

. salary that the district would refuse to pay it, mandamus for payment would not or

dinarily be awarded at the same time the judgment was rendered. Jones v. Dodd
(Civ. App.) 192 S. W. 1134..

40. PaM:les,..-Under 'the Enabling Act, giving a prescribed number of voters the
'right to demand an election by petition, where one or more of the petitioners obtained
a writ of mandamus,' cnmpellmg the calling of the election, the suit could be prosecuted
in the name of the state or of the relator. Boynton v. Brown (Civ. App.) 16:4 S. W. 893.

In mandamus to compel a city to levy a tax to satisfy a judgment rendered against
its dissolved predecessor, . the receiver of the dlssolved city is not a necessary party.
Young v. City of Colorado (Civ. App.) 174 S. W. 986.

.

In mandamus proceedings against a county' commissioner, ex officio road com

missioner for ··his precinct, to -compel him to open a. road, landowners affected and
.county .are necessary parties, so that county commtssloners ate proper interveners .

. Rankin v. Noel (Civ. App.) 185 S. W. 883.
.

..

Mandamus will not issue, where it appears it will affect persons not before the
'court whose rights have not been determined in a previous suit.. Id.
.

Mandamus cannot issue against the members of the county court to compel them
.to .pay a judgment,,, where. the. proceedings were against .ths county' as such. Culber
son .county v. Groves Lumb.er Co. (Civ. App.) 191 S. W. 165.

43; Scop,e of inq:uiry.-,-In mandamus to vacate receivership as to certain property,
the court will' not inquire whether the order appointing the receiver was providently

. made .. Lauraine v. Ashe', (Sup.) 191 S. W. 563.
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TITLE 90

MEDICINE-PRACTICE OF

CHAPTER ONE

. PHYSICIANS AND SURGEONS

Art.
5733. Medical board established.
5736. Physicians required to keep register.
5738. Reciprocal arrangements with other

states.
6739. Examination of applicants; qualifica

tions of applicants; application;

Art.
fee; obstetricians; second exami
nation.

5745. Who regarded as practicing medi
cine.

5747. Malpractiee, cause for revoking li
cense.

Article 5733. Medical board established.
Cited, Teem v. State (Cr. App.) 183 S. W. 1144.

Art. 5736. Physicians required to register.
Validity of act.-The medical practice act is not unconstitutional. Hyroop v. State

(Cr. App.) 179 s. W. 878.
The Legislature had the power and authority to enact Acts 30th Leg. c. 123, reg

ulating the practice of medicine. Gay v. State (Cr. App.). 184 s. W. 200.

Art.: 5738. Reciprocal arrangements with other states.-The Board
of Medical Examiners may, at its discretion, arrange for reciprocity in
license with the authorities of other states and territories having require
ments equal to those established by this law. License may be granted
applicants for license under such reciprocity on payment of fifty ($50.00)
dollars. [Acts 1907, p. 224, § 6; Act March 20, 1915, ch. 63, § 1.]

Took effect March 20, 1915.

Art. 5739. Examination of applicants; qualifications of applicants;
application; fee; obstetricians; second examination.c-All applicants
for license to practice medicine in this State, not otherwise licensed un

der the provisions of law, must successfully pass an examination before
the Board of Medical Examiners established by this law. Applicants, to
be eligible for examination, must present satisfactory evidence to the
board that they are more than twenty-one years of age, of good moral
character, and graduates of bon fide, reputable medical schools. Such
schools shall be considered reputable within the meaning of this law,
whose entrance requirements and courses of instruction are as high as

those adopted by the better class of medical schools of the United States,
whose course of instruction shall embrace not less than four terms of five
months each. Application for examination must be made in writing un

der affidavit to the secretary of the board, on forms prepared by the
board, accompanied by a fee of twenty-five ($25.00) dollars; except
when an applicant desires to practice obstetrics alone, the fee shall be
five ($5.00) dollars. Such applicant shall be given due notice of the
date and place of examination. Applicants to practice obstetrics in the
State of Texas, upC?n proper application, shall be examined by the Board
In obstetrics only, and upon satisfactory examination shall be licensed
to practice that branch only; provided, this shall not apply to those who
do not follow obstetrics as a profession, and who do not advertise them
selves as obstetricians or midwives, or hold themselves out to the public
as so practicing. In case any applicant, because of failure to pass exam-
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inat ion, be refused a license, he or she shall, after one year, be permitted
to take a second examination without an additional fee. [Acts 1907, p.
224, § 7; Act March 20, 1915, ch. 63, § 1.]"

Took effect March ·20, 1915.

Art. 5745. Who regarded as practicing medicine.
Practicing medlcine--In gen,eral.-Under this article it is not necessary to complete

the offense that the defendant shall have held himself out as practicing medicine. Hy-
roop v. State (Cr. App.) 179 S. W. 878.

.

-- Masseur tl"eatm'ent.-IDvidence of methods of treatment of disease by one

claiming to be a masseur held admissible in a prosecution of such person for unlaw

fully practicing medicine. Hyroop v. State (Cr. App.) 179 S. W. 878.
Under this article one professing' to be a masseur is yet a "physician," where he

professes to cure diseases or disorders. Id.

Art. 5747. Malpractice cause for revoking license.
N,egJlgence or m'atpr-acttce.c-Where a child 11 years old was taken to surgeon by her

adult sister for an adenoid operation, and the child died during an operation, the
surgeon was liable to the parents, in the absence of proof that they had authorized
the daughter to have the operation performed. Rishworth v. Moss (Civ. App.) 159 S.
W.122.

A physician- impliedly contracts that he possesses that degree of knowledge, skill
and care which physicians, practicing in similar localities, ordinarily possess, but does
not impliedly warrant success. Lee v. Moore (Civ. App.) 162 S. W. 437.

Where a physician specially employed to attend upon a patient sends a substitute,
he must select a physician possessing that degree of knowledge skill, and care which
physicians ordinarily possess, and, for failure, he is liable for all damages proximately
resulting therefrom. Id.

A physician is responsible for an injury done to a patient through want of proper
skill and care in his apprentice or assistant. Id.

A physician may be held liable in damages for increased pain and suffering con

sequent upon his unwarranted abandonment of a case at a critical period. Id.·
Surgeon held not under duty to follow patient who left his sanitarium against his

wishes, and is not further liable for due care of her wound. Miles v. Harris (Civ. 'App.)
194 S. W. 839.

Employment and compensation.-The employment of plaintiff physicians by defend
ant to treat his injured employe' continued while the case demanded their services or

till they were discharged by defendant, so that he not having discharged them, but
merely informed them, while treating the employe, that he would not pay them, as he
had not employed them, he was liable for their further treatment of the employe up to
the time he was in condition to be dismissed from further treatment. Gray v. Lump
kin & Thomas (Civ. App.) 159 S. W. 880.

Where a physician responds to the call of a patient, he thereby becomes engaged,
in absence ot special agreement, to attend to the case as long as it requires attention,
unless he gives notice to the contrary or is discharged. Lee v. Moore (Civ. App.) 162
S. W. 437.
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TITLE 91

MILITIA

Chap.
1. General provisions.
3. National guard.

Chap.
4. State naval militia.

CHAPTER ONE

GENERAL PROVISIONS
Art Art
1'i767a. Appropriation for expenses of mili- 5767b. Expenditures, how made.

tary forces of state; pay of adju-
tant general, chief clerk, etc.

Art. 5767a

Article 5767a. Appropriation for expenses of military forces of
state; pay of Adjutant General, Chief Clerk, etc.-That as a measure of
national and State preparedness, there is hereby appropriated out of the
general revenue of the State of Texas, Seven Hundred and Fifty Thou
sand Dollars, or so much thereof as may be necessary for the purpose of

affording protection or relief to the State of Texas, by providing for the

pay, transportation, subsistence, and all other expenses of the military
forces of the State, when ordered on duty or when mobilized for instruc
tion, or in recruiting or organizing any or all troops, required under the
National Defense Act, or when ordered on any other military duty; for
pay, transportation and all other expenses of officers while on active du
ty or while serving on military courts or boards or on other details; for

mileage, per diem and other expenses of witnesses appearing before
military courts and board which mileage and per diem shall be the same

as that prescribed by the statutes of this State for witnesses attending
the District Courts of this State in felony cases; for providing adequate
and suitable storage and armory facilities for all headquarters and or

ganizations of the military forces of this State; for the purpose of train
ing, organizing, mobilizing, transporting, subsisting, paying, equipping,
preparing for muster into and out of federal service, and for paying, sub

sisting, trartsporting and all other expenses of troops on and after mus

ter out of federal service; for pay, transportation, subsistence and all
expenses in organizing and maintaining schools of instruction for offi
cers or enlisted men and for the purchase or manufacture of text-books
and blank forms; and for the necessary clerical assistance and labor in
storage, rooms, arsenals, armories or headquarters; and for the trans

portation and storage of military stores and supplies; and for the laun
dry and repair of uniforms and equipment; and for the hire, purchase,
transportation and subsistence of animals; and for printing, stationery,
postage, telephoning, telegraphing; and for the purchase _

of military
stores, supplies, uniforms, arms and equipment; and all other mil itary

"

expenses of whatsoever character; for the maintenance of the Adjutant
General's Department, as follows:

Pay of [the Adjutant General, $3600.00 per year; PCl.y of chief clerk
$1800.00 per year;]

-

one stenographer at $1200.00 per year; pay of por
t�r $480.00 per year; and for such additional clerical force not to exceed
SI� clerks who shall draw salaries not exceeding $1200.00 per year each,.
said clerks to be only retained for such times as their services may be ah
solutely necessary; and for stationery, postage, telegraphing, telephon-
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ing and all other expenses as may be necessary; provided that none of
the funds herein appropriated shall be expended for equipment, training,
organizing, mobilizIng, transporting, subsisting, paying, purchasing
equipment for, and mustering into the Federal service of, any additional
State troops until the Units are designated to the proper State authori
ties by the proper authorities of the Federal Government, and provided
further, that no part of the amount herein appropriated shall be in any
wise spent for the ranger service. [Act May 14, 1917, 1st C. S., ch. 5,
§ 1.]

Note.-The appropriation made hereby is reduced to $400,00,0 by Acts 1917, 3d C.
S., ch. 23.

Explanatory.-Became a law May 14, 1917. The provislon as to the salaries of the
adjutant general and his chief clerk, being the words in brackets, is superseded by
Act June 5, 1917, ch. 48, set forth post as arts. 7085a-7085e.

Art. 5767b. Expenditures, how made.-Any and all amounts that
may be expended as provided by this Act shall be paid only on itemized
accounts sworn to by the party expending the same and showing the
time, purpose and for what said amount was expended and by whom,
which said itemized accounts shall be approved by both the Adjutant
General and the Governor of Texas before their payment; provided that
no part of the amount herein appropriated shall be paid out for any pur
pose other than as herein specifically provided; and provided further,
that no deficiency shall be created, nor shall any warrants be, issued or

obligations incurred in excess of the amount herein appropriated and
the Comptroller of Public Accounts shall not issue warrants upon the
State Treasury for any moneys expended under this Act until said item
ized accounts have been filed in the Comptroller's office. [Id., § 2.)

CHAPTER THREE

NATIONAL GUARD
Art. Art.

5804a. Same; citizenship; age; oath; phys
ical examination.

• ORGANIZATION

5782. Military organizations deemed to be
bodies corporate, etc.

NON-COMMISSIONED OFFICERS AND
ENLISTED MENADJUTANT GENERAL

5787. Term of office and salary of adjutant
general.

5820-5823.
5823a. Term of and requirements for en

listed men.

ASSISTANT QUARTERMASTER
GENERAL

5801. Assistant quartermaster general.

COURTS MARTIAL

5885. Jurisdiction presumed.

COMMISSIONED OFFICERS

5802. Officers to be commissioned by the
governor; term.

5804. Qualifications of officers.

GENERALLY

5890. Unlawful disposition or' use of
arms, uniform, etc.; discrimination
against persons in military service.

ORGANIZATION

Article 5782. Military organizations deemed bodies corporate, etc.

Agency of captain for members of companY.--The captain of a National Guard com
pany held the agent of one of the members whose ticket he, presented on the trip to the
encampment, and the member was liable for the captain's negligence in. failing to give
him the contract portion of the ticket on his return trip. Missouri, K. & T. Ry., Co. of
Texas v. Luster (Civ. App.) 162 S. W. 11.

ADJUTANT GENERAL

Art. 5787� Term of office and salary of adjutant general.
Note.-The provision as to salary is superseded by Act June 0, 1917, ch. 48, 1st

C. S., post, arts. 7085a-7085e.
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ASSISTANT QUARTERMASTER GENERAL

Art. 5801. Assistant quartermaster general.
Note.-By Act .Tune 5, 1917, 1st C. S. ch. 48, § 2, post, art. 7086b, the salary of the

"Quartermaster" is fixed at $2,00'0.

COMMISSIONED OFFICERS

Art. 5802. Officers to be commissioned by governor ; term.-All of
ficers of the National Guard of Texas shall be appointed and commis
sioned by the Governor, and shall hold their positions until they shall
have reached the age of sixty-four years, unless retired prior to that
time by reason of resignations, disability or for cause to be determined
by a court martial or an efficiency board legally convened for that pur
pose. [Acts 1905, p. 167, § 34; Act May 8, 1917, 1st C. S., ch. 3, § 1.]

Explanatory.-Sec. 5 repeals arts. 5802 and 5804, Rev. St. 1911, and all other laws
and parts of laws in confiict. Sec. 6, the emergency clause, declares the' immediate ne

cessity of passing a law to conform to the requirements of the National Defense Act,
approved .Tune 3, 1916, in order that the state may participate in the federal appropri
ations for the maintenance and support of the national guard of the various states.
Became a law May 8, 1917.

Art. 5804. Qualifications of officers.-Staff officers, including officers
of the pay, inspection, subsistence and medical departments, hereafter
appointed shall have had previous military experience and vacancies
among said officers shall be filled by the appointment from the officers
of the militia of the State of Texas. All other officers of the National
Guard of Texas shall be selected from the following classes:

Officers and enlisted men of the National Guard, officers on the re

serve or unassigned list of the National Guard: officers, active or re

tired, and former officers of the United States Army, Navy and Marine
Corps; graduates of the United States Military and Naval Academies,
and graduates of schools, colleges and universities where military sci
ence is taught under the supervision of an officer of the Regular Army,
and, for the technical branches and staff corps or departments, such oth
er civilians as may be especially qualified for duty therein. [Acts 1905,
p. 167, § 36; Act May 8, 1917, 1st C. S., ch. 3., § 2.]

See note under art. 5802.

Art. 5804a. Same; citizenship; age; oath; physical examination.
-All officers of the National Guard of Texas shall be citizens of the
United States, over twenty-one and under sixty-four years of age, and
shall take and subscribe the oath of office, and shall have successfully
passed the physical examination as prescribed by the laws of the United
States. [Act May 8, 1917, 1st C. S., ch. 3, § 3.]

See note under art. 5802.

NON-COMMISSIONED OFFICERS AND ENLISTED MEN

Arts. 5820-5823.
See arts. 5802, 5804, and 5804a, ante.

Art. 5823a. Term of and requirements for enlisted men.-The term
of, and requirements for enlistment and the qualifications of enlisted
men in the National Guard shall be that which is now or may hereafter
be prescribed by the laws of the United States. [Id., § 4.]

,

See note under art. 5802.
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COURTS MARTIAL

Art. 5885. Jurisdiction presumed.
Effect of decisions.-A decision of a military court of Texas existing under recon

struction laws is not binding authority. Robertson v. Talmadge (Clv. App.) 174 S. W. 627.

GENERALLY

Art. 5890; Unlawful disposition OT use of arms, uniform, etc.; dis
crimination against persons in military service.c--Any person who shall
secrete; sell, dispose of, offer for sale, purchase, retain after demand
made by a commissioned officer of the active militia of this State, or in

any manner pawn or pledge any arms, uniforms, equipment, or other
military property issued under the provisions of this chapter, or of the
military regulations of this State, and any person who shall wear any
uniform or part thereof, or device, strap, knot, or insignia of any design
or character used as a designation of grade, rank or office, such as are

by law or by general regulations duly promulgated, prescribed for the
use of the active militia of this State, or similar thereto, except members
of the army of the United States or the active militia of this State, or any
other State; and provided further that every person who shall subject
or cause to be subjected any other person to the deprivation of any
rights, privileges or immunities usually enjoyed by the public on account

of membership in the army, navy, marine corps or revenue cutter serv

ice of the United States, or of the National Guard or naval service of this
State, or otherwise in the military or navalservice of the United States or

of this State, wearing the uniform prescribed for him at that time or place
by law, regulation of the service or custom, on account of his wearing
such uniform or of his being in such service, shall deprive any other per
son of the full and equal enjoyment of any advantages, facilities, accom

modations, amusement or transportation, subject only to the limitations
established by law and applicable alike to all persons, or who on account
of such membership or the wearing of such uniform shall make or cause

to be made such discrimination, shall be deemed guilty of a misdemean
or, and upon conviction shall be fined in any sum not less than one hun
dred ($100.00) dollars nor more than, five hundred ($500.00) dollars, and
in addition thereto 'shall forfeit to this State one hundred ($100.00) dol
lars for each offense, to be sued for in the name of the State of Texas by
a judge advocate, district or county attorney. All money recovered. by
any action or proceeding under this Article shall be paid to the Adjutant
General, who shall apply the same to the use of the active militia of this
State. [Acts 1905, p. 167, § 72; Act May 17, 1917, 1st C. S., ch. 15, § 1.]

Explanatory.-The act amends art. 5890, ch. 3, tit. 91, Rev. Civ. St. 1911. Took
effect 90 days after May 17, 1917, date of adjournment.
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CHAPTER FOUR

STATE NAVAL MILITIA

Article 5893a. Texas Naval Board created; duties.-That a board
to be styled "Texas Naval Board" be, and is hereby, created, consisting
of the Governor of the State of Texas, and one other to be appointed by
him, which board shall have power and be and is hereby authorized to

make, adopt and promulgate all such rules, orders and regulations as

may be advisable and necessary for the creating and maintaining of an

efficient naval militia, and is further empowered to co-operate with the
Secretary of the Navy of the United States in putting into effect in the
State of Texas, the provisions of an Act passed by the Sixty-third Con
gress, entitled: "An Act to promulgate the efficiency of the naval mili
tia, and for other purposes." [Act March 22, 1915, ch. 71, § 1.]

ExpJanatory.-The act is entitled "An act to create a State Naval Militia." The act
took effec� 90 days after March 20, 1915, the date of adjournment of the Legislature.
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5904c.

5904d.

5904e.

5904f.
5904g.

5904h.
5904i.
5904j.

5904k.

5904Z.

5904lZ.

5904Zll.

Art. 5904 MINES AND MINING (Title 93

TITLE. 93

Chap.
1. Mining olalms, permits and leases.

MINES AND MINING'

Chap.
2. State Mining Board and coal mininc

regulations.

CHAPTER ONE

Art.
5904.

MINING CLAIMS, PERMITS AND LEASES

Art.

5904a.

Lands open to prospecting for min
erals.

Persons entitled to prospect for
minerals; rules.

Application for right to prospect
for petroleum oil and natural gas
in surveyed lands; amount and
location of lands.

Permit to prospect for petroleum
and gas in unsurveyed lands;
number of acres.

Issuance of permit to prospect for
oil and gas.

Development work for petroleum
and gas; filing statement in gen
eral land office; forfeiture; re

moval of product before obtain
ing lease, prohibited.

[Repealed. ]
Lease of area for development of

petroleum or natural gas; condi
tions of lease.

Compensation to surface owners.

aIty to state; books, etc., open to
inspection; mode of operation.

OTHER MINERALS

5904m. Number of acres in claims; what
minerals may be mined.

5904n. Proceedings to acquire claim; shape
of claim; separate tracts to be
contiguous; number of tracts that
may be acquired by one person.

59040. Issuance of permit; lease; condi
tions; royalty to state; commu

tation.

GE�ERAL PROVISIONS

5904p. Definitions and requirements; aban
donment or relinquishment.

5904q. Disposition of proceeds.
5904r. Sale or other disposition of permit

or lease; registration; sublease.
5904s. Forfeiture of rights under permit or

lease.
5904ss. Use of timber and occupancy of

surface; compensation to surface
owner.

5904t. Sale of surface without minerals.
5904tt. Prevention of pollution of water.
5904u. Discovery of mineral substance oth-

er than that included in permit;
preference right to file claim.

5904uu. Owners
.

of claims acquired under
previous law may accept provi
sions of this act.

5904v. Commutation and acceptance of
patent.

5904vv. Administration of act; rules.
5904w. Rights subject to taxation.
5906-5917a. [Repealed.]
5919-5920j. [Repealed.]

Article 5904. [3498a] Lands open to prospecting for minerals.-All
public school, University and Asylum land and other public lands, fresh
water lakes, river beds and channels, islands, bays, marshes, reefs and
salt water lakes belonging to the State and all lands which may hereafter'
be so owned and all of saidIands which have heretofore been sold or

disposed of by the State or by its authority 'with a reservation of minerals
or 'mineral rights therein as well as all lands which may hereafter be
sold with the reservation of minerals or mineral rights therein, and lands
purchased with a relinquishment of the minerals therein, shall be in
cluded within the provisions of this Act and shall be open to the pros
pecting for and the development of the minerals and substances known
as gold, silver, cinnabar, lead, tin, copper, zinc, platinum, radio-active
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5904b.

Association applying to file state
ment of membership; permit;
leaQe.

[Repealed. ]

COAL AND LIGNITE

Coal, lignite, and sulphur may be
prospected for and mined; notice;
application; survey and field
notes.

Confurmity to posted notice; lines
of previous surveys; compensa
tion to surface owners.

Issuance of permit; development;
annual statement; lease; termina
tion of rights under permit; roy-



Chap. 1) MINES AND MINING Art. 5904d

minerals, tungsten, ores of aluminum, coal, lignite, iron ore, kaolin, fire
clays, barite, marble, petroleum, natural gas, gypsum, nitrates, asbestos,
marls, salt, onyx, turquois, mica, guano, bismuth and bismuth bearing
minerals, asphalt, potash compounds, sulphur, granite, magnesia, fuller's
earth and molybdenum and molybdenum bearing minerals upon the
terms and conditions provided in this Act. [Acts 1913, p. 409, § 1; Act
March 16, 1917, ch. 83, § 1.]

Explanatory.-The act amends ch. 173, regular session 33rd Legislature, approved
April 9, 1913. Sec. 28 of the act repeals said chapter 173 and all other laws in conflict,
Took effect 90 days after March 21, 1917, date of adjournment.

Cited, Plummer v. McLain (Civ. App.) 192 S. W. 571.

Art. 5904a. Persons entitled to prospect for minerals; rules.-Any
person or association of persons, corporate or otherwise, being a citizen
of the United States or having declared an intention of becoming such,
desiring to obtain the right to prospect for and develop the minerals and
substances named above that may be in any of the areas, included herein

may do so under the provisions of this Act together with such rules and
regulation,s as may be adopted by the Commissioner of the General Land
Office relative thereto and necessary for the execution of the purposes of
this Act. [Acts 1913., p. 409, § 2; Act March 16, 1917, ch. 83, § 2.]

Art. 5904b. Application for right to prospect for petroleum orl and
natural gas in surveyed lands; amount and location of Iands=+One de

siring to obtain the right to prospect for and develop petroleum oil and
natural' gas that may be in any of the surveyed areas included herein
shall file with the county clerk an application in writing giving a desig
nation of same sufficient to identify it, The county clerk shall, upon re

ceipt of one dollar as a filing fee, file and record the application and note
the same on his record of surveys opposite the entry of the proper sur

vey, giving the time of filing. When one has obtained four sections or

that equivalent eligible to be embraced in one permit such applicant
shall not obtain any more land within two miles thereof, but if one ob
tains less than four sections eligible to be embraced in one permit such
one may obtain such additional area within two miles of the other area

as will equal four sections. One shall not obtain more than one thou
sand acres within one mile of a well producing petroleum. [Acts 1913,
p. 409, § 3; Acts 1913, S. S., p. 26, § 1; Act March 16, 1917, ch. 83, § 3.]

Art. 5904c. Permit to prospect for petroleum and gas in unsurveyed
lands; number of acres.-One desiring to obtain the right to prospect
for and develop petroleum and natural gas in any of the State's unsur

veyed areas named in this Act shall file with the county surveyor an ap
plication in writing for each area applied for, giving a designation of
same sufficient to identify it, but such area shall not exceed 2560 acres.

Upon receipt of one dollar filing fee the surveyor shall file and record
the application. [Acts 1913, p. 409; Acts 1913, S. S. p. 26, § 2; Act
March 16, 1917, ch. 83, § 4.]

Art. 5904d. Issuance of permit to prospect for' oil and gas.-When
the Commissioner receives an application that was filed with the county
clerk or an application that was filed with the surveyor and the field
notes and plat, one dollar filing fee and ten cents per acre for each acre

applied for and a' sworn statement by the applicant showing what in-.
terest he has in other permit, lease or patent issued under this Act and
In �ood standing, he shall file same, and if upon examination the appli
cation or the application and field notes are found correct and the area

applied for is within the provisions of this Act the Commission shall is-'
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sue to the applicant or his assignee a permit conferring upon him an ex

clusive right to prospect for and develop petroleum and natural gas
within the designated area for a term not to exceed two years. [Acts
1913, p. 409, § 5; Act March 16, 1917, ch. 83, § S.]

Art. 5904e. Development work for petroleum and gas; filing state
ment in General Land Office; forfeiture; removal of product before ob
taining lease, prohibited.-Before the expiration of twelve months after
the date of the permit the owner thereof shall in good faith begin actual
work necessary to the physical development of said area and if petrole
um or natural gas is not sooner developed in commercial quantities the
owner or manager shall, within thirty days after the expiration of one

year from the date of the permit file in the General Land Office a sworn

statement supported by two disinterested credible persons that such ac

tual work was begun within the first twelve months aforesaid and that a

bonafide effort to develop the said area was made during the twelve
months preceding the filing of the statemerlt and showing what work
was done and expenditures incurred and whether or not petroleum or

.natural gas had been discovered in commercial quantities. A failure to
file the statement herein provided for within the time specified or the

filing of a statement untrue or false in material matters shall subject the
permit to forfeiture and the termination of the rights of the owner. The
owner of a permit shall not take, carry away or sell any petroleum or

natural gas before obtaining a lease therefore: provided, such quantity
as may be necessary for the- continued development of the area before
obtaining a lease may be used without accounting therefor. [Acts 1913,
p. 409, § 6; Act March 16, 1917, ch. 83, § 6; Act March 31, 1917, ch.

170,. § 1.]
Explanatol'y.-The act amends ,sec. 6 of an act passed by the present session of the

35th Legislature relating to the development of minerals in the public free school land,
etc., approved March 16, 1917. The amendment consists in changing the period for com

mencement of development from six months to twelve months. Took effect 90 days after
March 21, 1917, date of adjournment.

Art. 5904f.
Repealed, and. subject-matter carried into art. 5904e, ante.

Art. 5904g. Lease of area for development of petroleum or natural
gas; conditions of lease.-If at any time within the life of a permit one

should develop petroleum or natural gas in commercial quantities the
owner or manager shall file in the General Land Office a statement of
such development within thirty days thereafter, and thereupon the own

er of the permit shall have the right to lease the area included in the
permit upon the following conditions ;

1. An application and a first payment of two dollars per acre for
a lease of the area included in the permit shall be made to the Commis
sioner of the General Land Office within thirty days after the discovery
of petroleum or natural gas in commercial quantities.

2. Upon the payment of two dollars per acre for each acre in the
permit a lease shall be issued for a term of ten years or less, as may be
desired by the applicant, and with the option of a renewal or renewals
for an equal or shorter period, and annually after the expiration of the
first year after the date of the lease the sum of two dollars per acre shall
be paid during the life of the lease, and in addition thereto' the owner
of the lease shall pay a sum of money equal to a royalty of one-eighth of
the value of the gross production of petroleum. The owner of a gas well
shall pay a royalty of one-tenth of the value of the meter output of all
gas disposed of off the premises.
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3. The royalties shall be paid to the State through the Commis
sioner of the General Land Office at Austin, monthly during the life of
the lease. All payments shall be accompanied by the sworn statement
of the owner or manager or other authorized agent showing the amount

produced since the last report and the market value of the output and a

copy of all pipe line receipts, tank receipts, guage of all tanks into which

petroleum may have been run,
.

or other checks and memoranda of
amount put out or into pipe lines or tanks or pools. The books and ac

counts, the receipts and discharges of all pipe lines, tanks and pools and

gas lines and gas pipes and all other matters pertaining to the produc
tion, transportation and marketing of the output shall be open to the
examination and inspectio,n at all times by the Commissioner of the
General Land Office or his representative or any other person author
ized by the Governor or Attorney General to represent the State. The
Value of any unpaid royalty and any sum due the State under this Act
upon any lease shall become as prior lien upon all production produced
upon the leased areas and the improvements situated thereon to secure

the payment of any royalty and any sum due the State arising under the
operation of any portion of this Act. .

.

4. The permit or lease shall contain the terms upon which it is is
sued including the authority of the Commissioner to require the drilling
of wells necessary to offset wells drilled upon adjacent private land, and
such other matters as the commissioner may deem important to the

rights of the applicant or the State. [Acts 1913, p. 409, § 8; Act March
16, 1917, ch. 83, § 7.]

Art. 5904h. Compensation to surface owners.-In the event the sur

face of an area included within the operations of this Act has heretofore
been or may hereafter be acquired by one prior to the filing of an ap
plication under the provisions herein such area shall nevertheless be sub
ject to prospect and lease as provided herein but the owner of the permit
or lease shall pay to-the owner of the surface annually in advance dur
ing the life of the' permit. or lease, ten cents per acre and the sum so

paid and accepted by the surface owner shall be full compensation for
all damages to the surface. [Acts 1913, p. 409, § 9; Act March 16, 1917,
ch. 83, § 8.]

Art. 5904i.
Note.-Sec. 10 of the repealed act was amended by Acts 1913, 1st called session, p.

26, § 3. The amendatory act is not expressly repealed, but it is, no doubt, superseded
by section 2 of the new act, 'set forth ante as art. 5904b, limiting the amount of land
that can be embraced in� o�e permit within a given .locality.

Art. 5904j. Association applying to file statement of membership;
permit; lcase.-Every person or association of persons, corporate or

otherwise, applying for a permit, lease or patent shall file with the ap
plication a sworn statement showing what interest the applicant has in

any other permit or lease issued by the State and in good standing at the
date of the statement. [Acts 1913, p. 409, §-11; Act March 16, 1917, ch.
83, § 9.]

Art. 5904k.
Repealed, and its subject-matter carried into sec. 6 of the new act, ante, art. 5904e.

COAL AND LIGNITE

Art. 59041. Coal, lignite, and sulphur may be prospected for and
mined; notice; application; survey and field notes.-Any person, as

sociation of persons, corporate or otherwise, that may desire to acquire
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the right to prospect for and mine coal, lignite or sulphur may do so by
complying with the following conditions, namely:

1. Post up a notice to the effect that the applicant has located a coal"
lignite or sulphur mine, stating the area desired not to exceed 2560 acres

or four sections of 640 acres each, more or less, and give the approximate
courses and the approximate distances that the lines shall extend .from
the point at which the notice is posted and date the notice.

2. Within thirty 'aays after the date of such posting the applicant
shall file an application for a survey of the claim and accompany it with
one dollar as a filing fee. The application shall state when' the claim
was first posted; provided, if an applicant files on whole tracts or upon
eighty acres or multiples thereof of surveyed land the application shall
be filed in the office of the clerk of the proper county with one dollar as

a filing fee and after being recorded by the clerk shall be filed in the
General Land Office without field notes within thirty days after being
filed with the county clerk and accompanied with one dollar as filing fee.

3. Within ninety days from the filing of the application the survey
or shall survey the area in substantial compliance with the posted notice,
record the field notes and make a, plat of the survey. The application,
field notes and plat shall be filed in the General Land Office within one

hundred days after the application was filed with the surveyor, accom

panied by one dollar as a filing fee and ten cents per acre for each acre

included within the area embraced in the field notes or in the application
if no field notes are required, and accompanied by a sworn statement by
the applicant showing what interest he has in any other permit, lease or

patent issued under this Act and in good standing. [Acts 1913, p. 409,
§ 13; Act March 16, 1917, ch. 83, § 10.]

Art. 590411. Conformity to posted notice; lines of previous sur

veys; compensation to surface owners.-The application and survey
shall not differ so materially from the original posted notice as to defeat
the rights of subsequent locators. Lines of previous surveys need not
be regarded by an applicant unless he may desire to do so. When the
surface is-owned by another than the applicant the applicant shall pay
to the surface owner ten cents per acre in advance each year during the
life of the owner's claim. [Act March 16, 1917, ch. 83, § 11.]

Art. 5904lll. Issuance of permit; development; annual statement;
lease; termination of rights under permit; royalty to state; books, etc.,
open to inspection; mode of operation.-When the conditions imposed
relating to coal, lignite and sulphur have been complied with and the ap
plication, field notes and plat have been approved by the Commissioner
of the General Land Office, and the area found to be within the provi
sions hereof, the' said Commissioner shall issue to the applicants or his

assignee a separate permit for each area, according to the applicant's
application, conferring upon the owner, an exclusive right to prospect
for, develop and put out coal, lignite and sulphur within the designated
area for a term not to exceed five years. Before the expiration of one

year after the date of the permit the owner thereof shall in good faith

begin actual work necessary to the physical 'development of the area in
each permit and if coal lignite or sulphur is not sooner developed in

commercial quantities the owner or manager shall, within thirty days
after the expiration of each year, except the fifth, from the date of the
permit, file in the General Land Office a sworn statement supported by
two disinterested credible persons that such actual work was begun
within the required time and that a bona fide effort to develop the said
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area was made during each preceding year of the permit and showing
what work was done and expenditures incurred and whether or not coal

or lignite had been discovered in commercial quantities. If the Com
missioner is satisfied that the owner has been diligent and has made a

bona fide effort to develop the area such owner shall have the right to

prospect the area for an�ther ;:ear. With�n thirty.d.ays after coal, lig
nite or sulphur has been tound 111 commercial quantities the owner shall

apply for a lease of the area included in the permit and such lease may
be granted for a term not to exceed ten years with the right of renewal
or renewals for the same or a less term. If coal, lignite or sulphur should
not be developed in commercial quantities and a lease applied for within
five years after the date of the permit the rights of the owner shall ter

minate and the area be again subject to prospect and development by
another than the forfeiting owner; For every ton of coal mined the
owner shall pay to the State a royalty of ten cents, and for every ton of

lignite mined the owner shall pay to the State a royalty of seven cents,
and for every ton of sulphur mined the owner shall pay to the State a

royalty of twenty-five cents, said payments to be made monthly through
the Commissioner of the General Land Office at Austin and the remit
tances shall be accompanied by the sworn statement of the owner or

manager showing the number of tons mined and to whom sold and the

selling price. All the books, accounts, weights and wage contracts, cor

respondence and other papers in any way pertaining to the operation of

any mine under this Act shall be open to the inspection of the Commis
sioner of the General Land Office or his representative and any other
representative of the State appointed by the Governor or Attorney Gen
eral. All coal and lignite mines shall be kept in reasonably continuous
operation, and shall be operated in conformity with rules and regulations
prescribed by the State Inspector of Mines and the General Statute re- .

lating thereto. [Id., § 12.]

OtHER MINERALS

Art. 5904m. Number of acres in claims; what minerals may be
mined.-A mining claim upon any mineral or other substance mentioned
in this Act except petroleum, natural gas, coal or lignite and sulphur
shall not exceed eighty acres, and such claim shall be of unlimited depth
and bounded by four vertical planes. The locator shall be entitled to all
the minerals and substances in the area that are named in this Act ex

cept petroleum, natural gas, coal, lignite and sulphur and shall have the
exclusive right to prospect for, develop and put out the minerals and
substances upon the terms and conditions imposed by the provisions of
this Act. [Id., § 13.]

Art.. 5904n. Proceedings to acquire claim; shape of claim: sepa
rate tracts to be 'contiguous; number of tracts that may be acquired by
one person.-One desiring to file on any area for any mineral or other
substance included within the operation of this Act except petroleum,
natural gas, coal, lignite and sulphur shall proceed in the manner pro
vided for under coal, lignite and sulphur and the terms and conditions
prescribed therein shall be the precedure and required in all other cases

except for petroleum and natural gas. The length of no claim nor com

bination of claims shall exceed twice the width. If an area applied for in
one application is composed of two or more tracts of not more than
eighty acres each nor more than five tracts all of such areas shall be con

tiguous. When one has obtained five claims eligible to be embraced in
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one permit such applicant shall not obtain any more claims within one

mile thereof, but if one obtains less than five claims eligible to be em

braced in one permit such one may obtain such additional area within
one mile of the other as will equal five full claims of eighty acres each.
[Id., § 14.]

Art. 59040. Issuance of permit; lease; conditions; royalty to state ;
cOommutation.-When the application, field notes and plat have been
filed in the General Land Office together with a sworn statement by the

applicant showing what interest he had in any other permit, lease or pat
ent issued under this Act and still in good standing, and the papers have
been approved by the Commissioner, the applicant or his assignee shall
be entitled to the right to prospect for, develop and put out all the min
erals and substances named in this Act that may be found in the area,
except petroleum, natural gas, coal, lignite' and sulphur for a period of
five years and upon the terms and conditions provided herein, and as ev

idence of such right, the Commissioner shall issue to the applicant or his
assignee a permit for the term of five years upon the same terms, condi
tions and requirements that are provided for permits for coal, lignite and
sulphur so far as applicable. And leases shall be applied for and issued
wlthin the five years upon the same terms, conditions and requirements
that are provided for leases for coal, lignite and sulphur so far as appli
cable. In all reports of development work the kind of mineral or other
substances found shall be given. So far as applicable every provision
and requirement relating to coal, lignite, and sulphur shall apply to the

applicant and the State in the matter of other minerals and substances
.

except petroleum and natural gas unless otherwise provided herein. In
full payment to the State for the right to take from any mining claim
for any mineral or substance included in this Act except' petroleum, natu
ral gas, coal, lignite of sulphur, the owner shall pay to the State through
the Commissioner of the General Land Office at Austin a royalty equiva
lent to five percentum of the value of the total gross production sold or

disposed of from such mining claim or one hundred dollars per acre as

provided in this Act. [Id., § 15.]
,

GENERAL PROVISIONS

Art. 5904p. Definitions and requirements; abandonment or relin
quishment.-The general provisions in this and the following section
shall apply to all the foregoing provisions so far as applicable.

Surveyed land within the meaning of this Act shall include all tracts
for which there are approved field notes on file in the General Land Of
fice and eighty acre tracts and multiples thereof of such surveys.,

Unsurveyed areas within the meaning of this Act include all areas

for which there are no approyed field notes on file in the General Land
Office.

All applications for surveyedland shall be filed' with the clerk of the
county in whichfhe tract or a portion thereof is situated or with the
clerk of the county to which such county may be attached for judicial
purposes and accompanied by one dollar filing fee, and it shall be filed in
the General Land Office within thirty days after it was filed with the
county clerk and accompanied by one dollar filing fee.

.

All applications for unsurveyed areas shall be filed with the county
surveyor, or his deputy, of the county in which the area or a part there
of is situated, accompanied by one dollar filing fee, but if such county
has no surveyor then the application shall be filed with the clerk of the
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proper county and by him recorded in the surveyor's records, and in that
event the area may be surveyed by the surveyor of the nearest county
as now provided by law. The area shall be surveyed within ninety days
and the application, field notes and plat shall be filed in the General Land
Office, accompanied by a filing fee of one dollar, within one hundred days
after the date of the filing of the application.

The payment per acre required to be made before the issuance of a

permit shall be paid annually thereafter during the life of the permit or

lease.
A separate written application shall be made for the area desired in a

permit. No permit, lease or patent shall embrace the area in two or

more applications.
No application, permit, lease or patent shall embrace a divided area.

Whole tracts of surveyed land may be applied for as a whole or in
eighty acre tracts or multiples thereof without furnishing field notes
therefor.

A duplicate of every permit and lease shall be kept in the General
Land Office.

The area in each permit shall be developed independently of other
areas.

When one desires a lease or patent anyone or more whole tracts in
the permit may be abandoned by relinquishment filed in the General
Land Office as herein provided and thereupon obtain a lease or patent
upon the remaining area; provided such remaining areas is in a solid
body.

An owner may relinquish a permit or lease at any time by having
the deed of relinquishment acknowledged. recorded by the proper coun

ty clerk and filed in the General Land Office accompanied by one dollar
filing fee. The Commissioner of the General Land Office shall mail no

tice to the proper county clerk of the filing of the relinquishment and
when said notice has had time through due course of mail to reach said
clerk the area shall be subject to applications as in the first instance.
[Id.) § 16.]

Art. 5904q. Disposition of proceeds.-The proceeds arising from the
activities under this Act which affects land belonging to the permanent
Public Free School Fund, the permanent University Fund and the per
manent funds of the several asylums shall be credited to the permanent
funds of said institutions, and the proceeds arising from the activities
affecting other areas shall be credited to the general revenue. . [Act
March 16, 1917, ch. 83, § 17; Act Oct. 16, 1917, ch. 21, § 1.]

Explanatory.-The act amends sec. 17, ch. 83, of act approved March 16, 1917.

Art. 5904r. Sale or other disposition of permit or lease; registra
tion; sublease.-The owner of a file or permit or lease under any provi
sion of this Act may sell same and the rights secured thereby at any time,
also fix a lien of any kind thereon to any person, association of persons,
corporate or otherwise, who may be qualified to receive a permit or lease
in the first instance; provided, the instrument evidencing the sale or lien
shall be recorded in the county where the area or part thereof is situated
or in the county to which such county may be attached for judicial pur
poses and same shall be filed in the general Land Office within sixty days
after the date thereof accompanied with a filing fee of one dollar, and if
not so filed the contrace evidenced by said instrument shall be void
and the obligations therein assumed shall not be enforceable; provided
further, a sublease contract need not be filed in the General Land office.
[Act March 16, 1917, ch. 83., § 18.]

.
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Art. 5904s. Forfeiture of rights under permit or lease.-I£ a permit
or lease should be issued upon a statement by the applicant which is
ralse or untrue in material matters, or should the owner of a permit fail
or refuse to begin in good faith the work necessary to the development
of the area within the time required, or should the owner of a permit fail
or refuse to proceed in good faith and with reasonable diligence in a

bona fide effort to develop an area included in his permit after having
begun the development, or should the owner of a permit fail or refuse to

apply for a lease within the prescribed time, or should the owner of a

lease fail or refuse to proceed in good faith and with reasonable diligence
and in a bona fide effort to develop, operate and put out the mineral or

other substance at any time during the life of the lease, or should the
owner of a lease fail or refuse to make proper remittances in payment of

royalty or other payments or fail or refuse to make the proper state

ment, or fail to furnish the required evidence of the output and market
value and material matters relating thereto when requested, or fail to
make the annual payment on the area when requested so to do the per
mit or lease, as the case may be, shall be subject to forfeiture, and when
the Commissioner is sufficiently informed of the facts which subject the
permit or lease to forfeiture he may declare same forfeited by proper
entry upon the duplicate permit or lease kept in the General Land Office.
When forfeiture has been declared a notice of that fact shall be mailed to
the proper county clerk and the area shall be subject to the application of
another than the forfeiting owner when the notice has had time to reach
the county clerk through due course of mail; provided, the Commission
er may exercise large discretion in the matter of requiring one to develop
gas wells, and provided further, that all forfeitures may, within the dis
cretion of the Commissioner be set aside and all rights reinstated before
the rights of another intervene. [Id., § 19. J

Art. 5904ss. Use of timber and occupancy of surface; compensation
to surface owner.-An owner of any claim for any mineral or substance
included in this Act may fell and remove for building or mining pur
poses any timber upon any of the unsold areas included within this Act,
and shall also have the right to occupy within the limits of his applica
tion, permit or lease, so much of the surface thereof as may be necessary
for the development of the minerals and substances therein, and shall
have the right of ingress to and from the area embraced in the file, per
mit, lease or patent. Ten cents per acre shall be paid to the owner of the
surface and when accepted by the owner, it shall be deemed full com

pensation for such damages as may be occasioned to the surface through
the occupancy and operation by the owner of the permit, lease or patent.
[Id., § 20.]

Art. 5904t. Sale of surface without minerals.-Neither the filing of
an application under any provision of this Act nor the issuance of a per
mit or lease on any of the unsold land included herein shall prevent the
sale of the surface without the minerals and in case of such sale subse
quent to the posting of any notice or the filing of an application the pur
chaser shall not be entitled to the ten cents per acre that is provided for

owners of the surface at HIe time of filing nor shall such owner be enti
tled to any damages that may be occasioned by the working of any. area.

[Id., § 21.]
Art. 5904tt. Prevention of pollution 0..£ water.-All development in

water or on islands, marshes, reefs or river beds and channels shall be
done under such regulations as will prevent the pollution of the water
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and for the prevention of such pollution the Commissioner of the Gen
eral Land office may call upon the Game, Fish and Oyster Commission
er for assistance' in the adoption and enforcement of rules and regula
tions for the protection of the waters from such pollution. The Com
missioner of the General Land Office may cancel a claim, location, file,
permit or lease or patent for a failure or refusal of the owner to comply
with such rules and regulations as may be adopted. [Id., § 22:]

Art. 5904u. Discovery of mineral substance other than that includ
ed in permit; preference right to file claim.-Should any mineral or sub
stance within the provisions of this Act, other than those included in the

permit or lease under which one 1S operating, be discovered while the
area is being worked for the minerals and substances embraced in such

permit or lease, the owner thereof shall have a preference right for sixty
days after such discovery in which to file on the area allowed one for
such mineral or other substance by complying with the provisions of this
Act relating to the mineral or substance so discovered but shall not be

required to pay either of the additional ten cents per acre to the State or

the owner of the surface, and the remaining portion of said area shall be

subject to the application of others in the same manner as if there 'were
no pre-existing file thereon. [Id., ,§ 23.]

Art. 5904uu. Owners of claims acquired under previous law may
accept provisions of this act.-If the owner of a claim upon any mineral
or other substance named in this Act, other than petroleum and natural
gas which has been acquired under any previous statute, should desire
to accept the provisions of this Act and operate hereunder he may do so

by filing a ceclaration to that effect in the General Land Office together
with the payment required in the particular instance and obtain a permit
or lease by complying with the provisions hereof relating thereto. The
rights under such acceptance shall begin from the date the declaration
is filed and the owner shall have the same rights thereafter as is accorded
those who make original filings under this Act. [Id., § 24.]

Art. 5904v. Commutation and acceptance of patent.s=At any time
during the life of a permit but prior to accepting a lease upon any area

for any mineral or other substance included within the provisions of this
Act, except petroleum and natural gas, the owner of a permit may elect
to pay one hundred dollars per a.cre for the area embraced in his permit
and obtain, under the rules governing the issuance of patents to land, a

patent for all the minerals that may be in such area except petroleum
and natural gas in lieu of the payment of the royalty as provided in this
Act; provided, however, one shall pay the prescribed royalty on all
minerals and substances put out and disposed of while developing the
area prior to obtaining a lease or patent. [Id., § 25.]

Art. 5904vv. Administration of act; rules.-The Commissioner of
the General Land Office shall have the general supervision of all matters

necessary for the proper administration of this Act and he is authorized
to adopt rules and regulations and to alter or amend them from time to
time as he may deem necessary for the protection of the interests in
volved and not insonsistent with the provisions herein. [Id., § 26.]

Art. 5904w. Rights subject to taxation.e=Rights acquired under this
Act shall be subject to taxation as is other property. [Id., § 27.] .

Arts. 5906-5909.
Repealed by act March ·16, 1917, ch. 83, § 28. See arts. 5904-5904w, ante.
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Arts. 5910-5916.
Repealed. See note under art. 5904.

Patent to mlneral land.-In an action of trespass to try title to lands claimed by
plaintiffs under mineral land patent's from state, plaintiff's claim to land could not be
defeated by a collateral attack upon validity of the application pursuant to which such
patents were issued. Plummer v. McLain (Civ. App.) 192 S. W. 571.

If mineral land patents issued to plaintiffs embrace lands in defendants' possession,
although patents contain erroneous calls for courses and distances, defendants would be
charged with notice of true boundary lines. Id.

Arts. 5917, 5917a, 5919-5920j.
Repealed by act March 16, 1917, ch. 83, § 28. See arts. 5904-5904w, ante.

DECISIONS RELATING TO SUBJECT IN GENERAL

Sale of minerals In general.-A contract by several persons for the purchase of all
minerals in and under described land is, as between the purchasers, joint and several,
and each is liable for the contract price. Whited v. Johnson (Civ. App.) 167 S. W. 812.

A contract of sale of all the oil, gas, coal, sulphur, and other minerais, in and under
a described tract, that may be found by drilling and mining operations which may be
conducted on the land, is a valid contract of sale, which the purchaser may not destroy
by failing to drill or mine. Id.

A contract of sale of oil, gas, coal, sulphur; and other minerals in and under
described land sufficiently identifies the minerals.. Id.

Conveyances of mineral lands.-Instruments held to be present conveyances of the
fee in oil and gas in the ground, if such' minerals are capable of ownership and con

veyance. Texas Co. v. Daugherty (Sup.) 176 S. W. 717, affirming judgment (Civ. App.)
160 S. W. 129.

In conveyance of oil and gas under land, a reservation of title to one-eighth thereof
is a covenant running with the land. Pierce Fordyce Oil Ass'n v. Woodrum (Civ. App.)
188 S. W. 245.

Contracts for development of 011 and gas lands.-Where oil and gas contract amounts
to defeasible conveyance of interest in fee, assignee, who does not specially assume

burdens therein is not bourid. Pterce Fordyce Oil Ass'n v. Woodrum (Civ. App.) 188 S.
W.245.

,.

-- Options.-A lease or 'contract giving an oil company the right to bore for oil.
or to pay quarterly rentals, the acceptance of which would extend the lease for another
quarter, or to surrender the grant at any time upon payment of $5 to the owner or lessor,

I

held a mere "option." Owens v. Corsicana Petroleum Co. (Civ, App.) 169 S. W. 192:
While the failure to have a time limit upon a contract or lease for the prospecting

and development of oil wells is a ground upon which it might be declared to be void, a

limit of ten years during which the lease might be extended by the payment of rentals
from quarter to quar-ter at the option of the lessor, will not establish the validity of such
a contract. Id.

Leases.-Where a lessee of ,,{he oil and gas rights in land developed a well
within the time specified, from which.'oil was pumped, and on which royalties were paid,
he became vested with the. right to exploit the land for 20 years, and did not forfeit the
lease by a failure to continue development after two other wells had proved failures.
McAfee v. Grubb (Civ. App.) 164 S. W. 925.

.

Under a contract between an owner of oil lands giving an oil company the right to
bore for oil, or to pay a quarterly rental, or to surrender the grant at any time upon the

payment of $5 to the owner, the company, though without notice that the owner would
refuse one of the quarterly rental payments, held not to have a reasonable time after
such refusal to begin boring a well. Owens v. Corsicana Petroleum Co. (Civ. App.) 16�
S. W. 192.

Under a lease or contract giving an oil company the right to drill a well, or to extend
the time therefor by the payment of quarterly rentals, or to surrender it on payment of
$5, held, that the company had 12 months within which to complete a well, and that the
provision for extension was to enable it to complete a well already begun within that
time. Id.

'

A lessor, by permitting the lessee to expend large sums of money in developing oil
property, may waive his right to declare a forfeiture provided by the lease. Id.

Contracts in which land is leased for development for oil are to be construed most
favorably to the lessor, and, in order to preserve its rights, the lessee must begin within
a reasonable time the performance of his part of the contract and continue performance
with reasonable diligence. Id.

Lessors in a preliminary oil lease held to have the right to cancel the lease on the
failure of any driven wells to come up to the contract specifications. though they pro-.
duced a paying quantity of oil. McLean v. Kishi (Civ.. App.) 173 S. W. 502.

Where plaintiffs sued to prevent defendant from interfering with their possession of
oil land, they are not entitled to show that defendant, who had a lease from the owner.
had forfeited his rights; that being a matter concerning the owner alone. Moore v.
Decker (Civ. App.) 176 S. W. 816. ,

Where' defendant disclaimed any intention of interfering with plaintiffs' rights in
wells opened, and plaintiffs made no effort to have the jury determine how much land
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was necessary for their operation, they cannot complain of a judgment which merely
awarded so much land' as was necessary. Id.

"Abandonment," with reference to oil contracts and leases, is the relinquishment of
a. right resting on the intention of the parties, while "forfeiture" does not rest upon an

intent to release the premises, but is an enforced release. Fisher v. Crescent Oil Co.
(Civ. App.) 178 S. W. 905.

Evidence, in a. lessor's suit to cancel his -Iease of oil lands on the ground Qf the les
sees' abandonment, held to make the intent to abandon a question of fact and to sustain
a. • finding that there was no such intention. Id.

Lease of oil lands with right to operate held, after discovery of oil within specified
time, to vest a term of 25 years, but to require the lessees to continue operations
during such term to avoid a forfeiture. Id.

Upon failure to pay rentals due on an oil lease' contract, held, the lessor, under its
terms, might have canceled it or sued for the rent, but he was not entitled to both reme

dies. Clemenger v. Flesher (Civ. App.) 185 S. W. 304.
A lessor demanding either the rent or release of an oil lease, and after not receiving

either taking no steps to cancel the lease, cannot be held as a matter of law to have
elected to cancel the lease. Id.

Lease of oil and gas, for which lessees pay $1 an acre and agree to begin operations
or pay rental, held not void as being unilateral. Pierce Fordyce Oil Ass'n v. Woodrum,
(Civ. App.) 188 S. W. 245.

An oil and gas lease of 19 quarter sections held separate leases of each quarter
section, requiring the sinking of a well on each to avoid forfeiture. Producers' on Co. v.

Snyder (Crv, App.) 190 S. W. 514.

CHAPTER TWO

STATE MINING BOARD AND COAL MINING REGULATIONS

Art.
8930. Inspector to enforce law; salary

and expenses.

Art.
5946j. Bathing facilities for coal miners;

separate accommodations for ne

groes.
5946k. Employer not liable for loss or de

struction of property.
5946Z. Time act takes effect.
5946m. Duties of commissioner of labor.

MINING REGULATIONS

5933. Mine shafts, how constructed and
equipped.

Article 5930. Inspector to enforce law; salary and expenses.
Act June 5, 1917, 1st C. S. ch. 48, § 2, post, art. 7085b, fixes the salary of the Ia

spector at $2,000.

MINING REGULATIONS

Art. 5933. Mine shafts, how constructed and equipped.
See Texas & Pacific Coal Co. v. Choate (Civ. App.) 159 S. W. 1058.

Note.-Acts 1903, ch. 76, p. 103, providing for openings or outlets for mines, was

omitted from the revised civil statutes of 1911, but was carried into the revised Penal
Code as arts. 1592 and 1593.

Art. 5946j. Bathing facilities for coal miners; separate accommoda
tions for negroes.-It shall be the duty of the operator, owner, lessees or

superintendent of any coal mine in this State employing ten or more

men to provide a suitable building convenient to the principal entrance
of such mine, for the use of persons employed in and about said mine,
for the purpose of washing themselves and changing their clothing when

entering or leaving the mine. Such building shall be provided with
proper light and heat, with a supply of hot and cold water and shower
baths, and with properly constructed individual lockers for the use of
such employes. The employes shall furnish their own towels, soap and
locks for their lockers, and shall exercise control over and be responsi
ble for all property by them left in such house. The baths and lockers
for negroes shall be separate from those for whites, but may be in the
same -building. [Act March 8, 1915, ch. 51, § 1.]

Art. 5946k. Employer not liable for loss or destruction of property.
-Any operator,' owner, lessee or superintendent or company, its officers
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or agents maintaining such a bath house at his or its mine, as required in
Section 1 hereof [Art. 5946j], shall not be liable for the loss or destruc
tion of any property left at or in said house. [Id., § 2.]

Note.-Sec. 3 makes it a misdemeanor to fail to comply with the act, and is set forth
in Vernon's Pen. Code 1916 as art. l606l.

Art. 5946l. Time act takes effect.-This Act shall take effect and be
in force from and after September 1, 1916. [Id., § 4.]

Art.' 5946m. Duties of Commissioner of Labor.-It shall be the duty
of the Commissioner of Labor Statistics of the State of Texas to enforce
the provisions of this Act. [Id., § 5.]
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TITLE 94

MINORS

DECISIONS RELATING TO SUBJECT IN GENERAL

1. Constitutionality of certain statutes.-Cited, Long v. Smith (Civ. App.) 162 S.

W.25.

7. Custody-Right to custody in general.-A husband was not bound by his wife's

attempted deathbed disposition of his child to her parents. Long v. Smith (Civ. App.)
162 S. W. 25.

Where a father seeks to regain the custody of minor children, placed, with his con

sent, in the custody of a relative, the court must consider the interest and welfare of the
children as the paramount question, though, in the absence of the father's unfitness,
his paramount right to. the custody ot the children cannot be disregarded. Kirkland v.

Matthews (Civ. App.) 162 s. W. 375.
Where the father of minor children was able and willing to provide for and educate'

them, and worthy to. be intrusted with their care and not shown to have neglected them,
he was entitled to their custody as against relatives of his first wife with whom he had

agreed to leave them. Williford v. Richards (Civ. App.] 169 s. W. 1139.
That the father of children is not so well able to. give them comforts and advantages

as relatives of their deceased mother is no ground for depriving him of their custody.
KirklaIl,{l v. Matthews (Civ. App.) 174 s. W. 830.

There is a presumption that the best interest of a child will be subserved by placing
it in the custody of its father, but in such cases the paramount consideration is the wel
fare and best interest of the child. Id.

That minor children preferred to. live with their maternal relatives, while entitled to.
some weight, is not conclusive as to. the right to. the custody of the children. Id.

9Y2' -- Trial and determiriatlon.-In suit by aunt and uncle of minor children
against their father and stepmother for their custody, a verdict that defendants were
not and plaintiffs were proper persons to have the custody, and that the best interest of
the children were subserved by being in plaintiffs' custody', warrants a decree for plain
tiffs. Matthews v. Kirkland (Civ. App.) 186 S. W. 423.

10. Conveyances and contracts in general.-A father may make a valid gift to his
minor son in the absence of complaint by an existing creditor, without reference to
whether the son has been emancipated. Burns & Bell v. LQwe (Civ. App.) 161 S. W. 942.

A minor's contract is not void by reason of his minority but is voidable only at his
instance; where he acts within a reasonable time after reaching his major-ity. Sands v.

Curfman (Civ. App.) 177 S. W. 161.
A father was not liable on a note and mortgage executed by his minor son in

payment for a buggy, where he did not authorize the execution of such instruments and
received no part of the consideration. Cox v. W. A. Chanslor & Son (Civ. App.) 181
s. W. 560.

An action for wages earned by an infant cannot be maintained where his mother is
living, and there is no pleading or proof that plaintiff was emancipated when he per
formed such labor. Trinity County Lumber Co. v. Conner (Civ. App.) 187 s. W. 1022.

A widowed mother, or a mother whose husband is imprisoned or has deserted her, is
entitled to the services and earnings of a minor child to the same extent as the father
would be if living. Id.

11. Necessarles.-A minor's contract, except for necessaries, is not binding, unless
made so by such conduct as will create an estoppel, or by a ratification after he reaches
majority, such contracts not being absolutely void, as they may be ratified. Fletcher v.
A. W. Koch Co. (Civ. App.) 189 S. W. 501.

12. -- Liability of parent.-It is the duty of a father to. support his minor chil
dren out of his own estate, though they have some property of their own. United States
Fidelity f?; Guaranty Co. v. Hall (Civ. App.) 173 S. W. 892.

14. Ratifioatlon.-Mino.r's jfailure to. repudiate purchase of lot sooner than 8 months
after reaching majority, not Iresulting in injury to. the seller, held not to create pre
sumption that he intended to. ratify. Fletcher v. A. W. Koch Co. (Clv. App.) 189 S. W.
501.

. .

If minor, after reaching majority, with knowledge of fact that his previously made
contract is not binding, declares to the other party that he intends to. abide by it, such
conduct is a ratification, without a specific promise to perform. Id.

Ratification of a minor's contract means that he, knowing the contract is not binding
on account of his minorttv when he made it, determines to waive the defect and adopt
the contract, and signifies his Irrterrtion by words or conduct. Id.

Unless a minor's words or acts after reaching majority make it clearly and distinctly
appear that he intends to ratify his previously made contract, they are not sufficient proof
of ratification. Id.

.

Letter of minor purchaser of land to seHer relative to. payment of taxes, written
2% months after purchaser attained majority, held not a ratification of his contract to
buy, made during minority. Ide
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That four months elapsed between time a minor attained his majority and when he
wrote a letter claimed to constitute a ratification of his previously made contract did
not justify a finding that he knew that the contract was not binding on him when he
wrote the letter. Id.

17. Avoidance of conveyances or contracts.-Time of disaffirming.-where an in
fant who was a party to a verbal partition desires to disaffirm on reaching his majority,
he must disaffirm within a "reasonable time," which is such time as a person' of ordinary
diligence would require under the circumstances. Havard v. Carter-Kelley Lumber Co.
(Civ. App.) 181 S. W. 756.

,
21. Injuries to mlnors.-Where a father consented to the employment of his minor

child for one kind of work, the employer, changing the work without the consent of the
father to a more dangerous work, was responsible to the father for loss of the services
of the child and expenses incurred following from the changed employment. South
western Telegraph & Telephone Co. v. Coffey (Ctv, App.) 167 S. W. 8.

One who employs a minor in a dangerous' service without the consent of his parent
is liable to the parent for any loss of the minor's services due to the employment, with
out reference to whether the loss resulted from negligence of the master, or was due to
the ordinary risks of the employment, or to the minor's contributory negligence. Cook
v. Urban (Civ. App.) 167 S. W. 251.'

Though the parent of a minor consents to his employment in a dangerous service,
he being injured therein through the negligence of the master, she may recover for�his
diminished earning capacity during his minority. Id.

That the evening before plaintiff's minor son was injured in defendant's em

ployment he advised plaintiff, his mother, that he would not return home that night,
because he was employed by defendant to' run his gin, is insufficient to raise the issue
of her having consented to his employment. Id.

As between the employer of a minor in a dangerous service and the minor's parent,
the parent's knowledge of, and acquiescence in, the employment amounts to consent
thereto. Id.

Though a minor 'is employed in a dangerous service without the parent's consent,
and is injured therein, the master, sued by the minor's parent for the loss of his serv

ices, may show that he did .not know of the servant's minority, and, if the. jury believe
he thought he was of age the parent cannot recover, without regard to the questions of'
negligence, contributory negligence, and assumption of risk Id.

At common law a parent could recover for loss of a child's services caused by in
juries not resulting in death or for expenses incurred and loss of services between the.
injuries and the death. Rishworth v. Moss (Civ. App.) 191 S. W. 843.
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.

TITLE 96

NAVIGATION DISTRICT
Art.
5982. Tax to pay interest and create sink

ing fund; maintenance tax.

Art.
5988. Oounty treasurer to give special

bond; additional bond.

Article 5982'.
_

Tax to pay interest and create sinking fund; mainte
nance tax.-Whenever such Navigation District bonds shall have been
voted, the Commissioners' Court shall levy and cause to be assessed and
collected improvement taxes upon all property within said Navigation
District, whether real, personal, mixed. or otherwise, and sufficient in
amount to pay the interest on such bonds, together with an additional
amount to be annually placed in a sinking fund sufficient to discharge
and redeem said bonds at their maturity, and in all such Navigation Dis
tricts which have heretofore been created or may hereafter be created,
the Commissioners' Courts of the respective. counties wherein said dis
tricts may be created, shall be and are hereby authorized to levy and
cause to be assessed and collected for the maintenance, operation and

up-keep of such Navigation District and the improvements constructed

by said district, an annual tax not to exceed ten cents on the one hundred
dollar valuation upon all property within such Navigation District,
whether realpersonal, mixed or otherwise. [Acts 1909, p. 32, § 23; Act
Feb. 23, 1917, ch. 40, § 1.]

Explanatory.-The act 'amends art. 5982 of title 96, Rev. Civ. St. 1911, so as to read
as above. Took effect 90 days after March 21, 1917, date of adjournment.

Art. 5988. County Treasurer to give special bond; additional bond.
-The County Treasurer shall execute a good and sufficient bond, paya-

. ble to the Navigation and Canal Commissioners of such District, in a
sum equal to twice the amount of funds he will have in his hands as

Treasurer of such District, at any time as estimated by said Navigation
and Canal Commissioners, such bond to be conditioned for the faithful
performance of his duty as Treasurer of such District and to be approved
by said Navigation and Canal Commissioners; provided, whenever any
bonds are voted by such Navigation District the County Treasurer before
receiving the proceeds of the sale thereof shall execute additional good
and sufficient bond payable to the Navigation and Canal Commissioners
of such District in the sum equal to twice the amount of bonds so issued,
which bond shall likewise be conditioned and approved as aforesaid,
but such additional bond shall not be required after such Treasurer shall
have properly disbursed the proceeds of such bond issue; and the Coun
ty Treasurer shall be allowed such compensation for his services as

Treasurer for such Navigation District as may be determined by said
Navigation and Canal. Commissioners not exceeding the same per cent
as is now authorized by law for his services as County Treasurer. [Acts
1909, p. 32, § 28;. Act Feb. 23, 1917, ch. 40, § 2.]

Explanatory.-Sec. 3 repeals all laws in conflict. The act amends art. 5988 of title
96, Rev. Clv. St. 1911 so as to read as above. Took effect 90 days after March 21, 1917,
date of adjournnient,

.
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TITLE 97

NOTARIES PUBLIC

Art. Art.
6002. Oovernorcshalf appoint; tenure; ad- 6008. Their powers.

ditional notaries; proviso.

Article 6002; Governor shall appoint; tenure; additional notaries;
proviso.

Notary under 21 years.-An affidavit for garnishment is not insufficient because the
notary before whom it was executed was under 21 years of age. Freeman v. Port Ar
thur Rice & Irrigation Co. (Civ. App.) 188 S. W. 444.

Art. 6008. [3509] Their powers.
Disqualification by Interest.-Acknowledgment of a deed of trust by a married woman

before an officer financially interested in the consummation of the transaction is void.
W: C. Belcher Land Mortgage Co. v. Taylor (Civ. App.) 173 S. W. 278.

Evidence held to show that an agent was aware that the officer who took a married
woman's acknowledgment to a deed of trust was financially interested in the transac
tion. Id.
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TITLE 97 A

NOTICE

Art.
ti016%. Publication in newspaper of notice

required to be posted; exception.
6016%8.. Duration of publication.

Art.
6016%b. Where no newspaper in county.
6016%c. Publication fee.

Article 6016%. Publication in newspaper of notice required to. be

posted; exception.-That whenever by law notice is required to be given
of any act or proceeding, whether public or private, or relating to a ju
dicial, executive, or legislative matter, which notice is now authorized

by law or by contract, to be made by posting notices in one or more pub
lic places, such notices shall hereafter be given by publication thereof,
in a newspaper of general circulation, which has been continuously and
regularly published for a period of not less than one year, in the county
in which said act or proceeding is to occur; provided, that nothing in
this act shall be construed to require the publication of any general elec
tion notice, public road notices nor' probate notices, when the appraised
value of the estate in which same is issued is less than one thousand dol
lars, ($1,000.00) and provided further, that the provisions of this Act
shall not apply to sales made under a written contract wherein it is pro
vided that notice of sale thereunder may be posted. [Act April 2, 1917,
ch. 179, § 1.]

Explanatory.-Sec. 5 repeals an laws in conflict. Took effect 90 days after March
21, 1917, date of adjournment.

.

Art. 6016%a. Duration of publication.e=All notices published under
the provisions of this Act shall be printed at least once each week, for,
the period of time now required for posting such notices. [Id., § 2.]

Art. 6016%b. Where no newspaper in county.-In the event no pa
per should be published in the county where such notice is required to
be given, then such notice may be posted as now provided by law. [Id'J
§ 3.]

Art. 60161/zc. Publication fee.-The price to be paid for all publica
tions required by this Act shall be not more than one dollar ($1.00) per
square of one hundred (100) words for first' insertion, and not more

than fifty cents per one hundred (100) words for each subsequent inser
tion, said publication fee to be taxed as other costs in the case. [Id., § 4.1

1385



Art. 6017 OFFICERS-REMOVAL OF (Title 98

TITLE 98

OFFICERS-REMOVAL OF

Chap.
1. Removal of state and certain district

officers.

Chap.
2. Removal of county and certain district

officers.

CHAPTER ONE

REMOVAL OF STATE AND CERTAIN DISTRICT OFFICERS
Art.
6017. Officers removable by impeachment;

remedy cumulative.
6017a. Power of impeachment vested in

house; exercise at regular session;
special sessions, how called; com-

Art.
pensation

.

of members; quorum,
powers, and procedure.

6017b. Trial by senate; powers and proce
dure; sessions; convening senate
as impeachment court; compensa
tion of members.

Article 6017. [3518] Officers removable by impeachment; remedy
cumulative.-The Governor, Lieutenant Governor, Secretary of State,
Attorney General, State Treasurer, Commissioner of the General Land
Office, Comptroller of Public Accounts, Commissioner of Agriculture,
Commissioner of Insurance and Banking, Judge of the Supreme Court,
of the Court of Criminal Appeals, of the Courts of Civil Appeals, of the
District Courts, of the Criminal Districts courts of Galveston and Harris'
and of other counties which have criminal district courts, and all other
state officers and heads of state departments or institutions of any kind,
and all members, regents, trustees, commissioners having the control of
management of any State Institution or enterprise, shall be removable
from office or position by impeachment in the manner provided in the
Constitution and in this Act, the remedy by impeachment as herein pro
vided for being cumulative of all other remedies with respect to the im
peachment or removal of public officers. [Const. art. 15, §§. 1, 2; Act
Aug. 21, 1876, p. 226, § 26; Act Oct. 18, 1917, ch. 34, § 1.]

Note.-The act supersedes art. 6017, Revised Civil Statutes 1911.

Art. 6017a. Power of impeachment vested in House; exercise at reg
ular session; special sessions, how called; compensation of members;
quorum, powers, and procedure.-The power of impeachment shall be
vested in the House of. Representatives. If the House of Representa
tives shall be in session at a regular or called session of the Legislature
when it is desired to present articles of impeachment, or when it is de
sired to make any investigation pertaining to a contemplated impeach
ment, it may proceed without further call or action at its pleasure and

may continue to meet and proceed for such purposes until such time as

the matters under consideration, pertaining to impeachments, may be
disposed of by it. And if the House of Representatives shall be in ses

sion, at a regular or called session of the Legislature, at the time it de
sires to undertake, and does undertake, any investigation pertaining to
an impeachment, or impeachments, and the legislative session shall ex

pire by limitation, or it shall, in conjunction with the Senate, decide to

adjourn in so far as legislative matters are concerned, before said investi
gation has been completed and before such impeachment matters have

been finally disposed of by it, it may continue such investigation through
committees, or by itself, and may continue in session for such purposes,
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or may adjourn the House to such time as it may desire for reconve�
tion for the final disposition of such matters, and, in the meantime, It

may .continue such investigations through committees or agents. The
members of such committees and the members of the House of Repre
sentatives and Senate, when the House or Senate shall be sitting for im

peachment purposes, a?d when not in s�ssion for legislc:ture purpo�es,
shall receive the per diem fixed for mernners of the Legislature dunng
legislative sessions, to he paid out of the appropriations made for the

per diem pay of the members of the Legislature or out of the contingent
funds of the respective Houses, and the agents of the House or Senate
or of such committees shall be paid as may be provided in the resolutions
providing therefor, out of said contingent funds.

If the House of Representatives be not in session when the cause for

impeachment may arise or be discovered, or wren it is desired to insti
tute any investigation pertaining to a contemplated impeachment, the
House may be convened for the purpose of impeachment in the following
manner:

(a) By proclamation of the Governor; or

(b) By proclamation of the Speaker of the House, which proclama
tion shall be made only when petitioned in writing by not less than fifty
(50) members of .the House; or

(c), By proclamation in writing signed by a majority of the mem

bers of the House.
Such proclamation shall be published in at least three daily newspa

pers of general circulation, and a copy thereof shall be furnished in
person or by registered mail to each member of the House who may be
within the State and accessible, by the Speaker of the House, or under
his direction, or, in case the same is issued under the authority of sub
paragraph "(c)" as above, by the members signing the same or some

one or more of them designated by such signers for such 'purpose. And
such proclamation shall in general terms, state the cause for which it is
proposed to convene the House, and shall fix the time for the conven

tion thereof. Two-thirds of the members of the House, upon such con

vention, shall constitute a quorum to do business, but a smaller number
may adjourn from day.to day and compel the attendance of absent mem

bers. The House, when so convened, may proceed in the manner, and
shall have all the powers, pertaining to impeachments and investigations
with respect thereto given it by the Constitution and by the terms of this
Act. The members of the House when so convened, shall receive the
same mileage and per diem pay as is provided for members of the Leg
islature when in legislative session, and the members of the committees
of the House, when so convened and serving upon such committees
when the House itself is not in session, shall receive the said per diem
pay, to be paid out of the appropriations then existing, or which there
after may be made, for the per diem pay of members of the Legislature,
and the agents of the House so convened or of such committees acting
when the House itself is not in session shall receive such pay as may be
provided for in the resolutions of such House out of the appropriations
then existing, or thereafter to be made, to defray the contingent ex

penses of the House or to pay the mileage and per diem of members.
The House, at any time when considering impeachment matters or

making investigations pertaining thereto, shall have the power itself,
or through committees, to send for: persons and papers and to compel the
giving of testimony, and to punish for contempt, to the same extent as
the district courts of the State. And any committee of the House, acting
under the terms of this ACt, shall have and exercise all of the powers
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which may be conferred upon it by the House, and at any. time shall
have all the powers conferred upon committees of either House of the

Legislature by Chapter 3 of Title 82 R. S. 1911, whether the Legislature
be in session for Legislative purposes or not, or by any other law per
taining to the subject matter. [Act Oct. 18, 1917, ch. 34, § 2.]

Art. 6017b. Trial by Senate; powers and procedure; sessions; con

vening Senate as impeachment court; compensation of members.-All
officers, agents or employes against whom articles of impeachment may
be preferred by the House of Representatives shall be tried by the Sen
ate sitting as a court of impeachment in the manner provided by Article
XV of the Constitution of Texas.

If the Senate be in session, at a regular or caned session' of the Leg
islature, when articles of impeachment are preferred against any officer,
agent or employe by the House of Representatives, it shall receive such
articles from the House of Representatives and as soon as practicable,
organize as a court of impeachment and dispose of such matters. If
the session in which such articles are preferred and presented shall, for
legislative purposes, expire by limitation, or by adjournment in so far as

legislative purposes are concerned, before the matters presented by
such articles shall have finally been disposed of by the Senate, the Sen
ate shall continue in. session, for such purpose, so long as may be neces

sary to dispose of such matters, or may adjourn to some day certain,
when it shall reconvene for the purpose of disposing of such matters and
thereupon such matters shall be considered and disposed of as expedi
tiously as possible.

If the Senate be not in session at a regular or called session of the
Legislature when articles of impeachment may be preferred by the the
House of Representatives, the House of Representatives shall cause a

certified copy of such articles of impeachment to be delivered, by per
sonal agent or registered mail, to the Governor and each member of the
Senate who may be within the State and accessible, and a copy thereof
shall be delivered to the Lieutenant Governor and the President Pro
Tempore of the Senate. Thereupon the Senate shall be convened for the

. purpose of considering and disposing of such articles of impeachment in
the following manner:

(a) By proclamation of the Governor; or if the Governor shall fail
to issue such proclamation within ten days after such articles of im

peachment are preferred by the House of Representatives, then, in that
event,-

(b) By proclamation of the Lieutenant Governor; or if the Lieu
tenant Governor shall fail to issue such proclamation within fifteen days
from the date upon which articles of impeachment were preferred by the
House of Representatives, then, in that event,-

(c) By proclamation of the President Pro Tempore of the Senate;
or, if the President Pro Tempore of the Senate shall fail to issue such
proclamation within twenty days from the date upon which such arti
cles of impeachment were preferred by the House of Representatives,
then, in that event,-:-

(d) By proclamation in writing signed by a majority of the mem

bers of the Senate.
Such proclamation, in either case, shall be in writing, shall state in

general terms the purpose for which the Senate is to be convened, shall
fix the date for the convening thereof for such purposes, which shall
not be later than 20 days from the issuance of the proclamation, and shall
be filed in the office of the Secretary of State as a public record. Such
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proclamation, in either case, shall be published in at least three daily
newspapers of general circulation, and a copy thereof shall be sent by
registered mail to each member of the Senate by, or under the direction
of, the author or authors thereof. Upon the day fixed for the convening
of the Senate for such purposes it shall be the duty of each member of
the Senate to be in attendance thereupon, and upon such date the Sen
ate shall convene. Two-thirds of the members of the Senate, upon such
convention, shall constitute a quorum to do business, but a smaller num

ber may adjourn from day to day and compel the attendance of absent
members, and the Senate at such a session may compel the attendance
of any absent member whether a quorum is present or not.

The Senate so convened shall continue in session until such matters
are finally disposed of, or it may, from time to time, adjourn to a day
certain when the consideration of such matters shall be resumed and dis

posed of.
The Senate, at any time, shall have and exercise all of the powers

itself, or through committees or agents, which have been or may be
conferred upon it by law as in other cases when it is in session. Itshall
have the power to send for persons and papers, records, books, etc., and
to compel the giving of testimony, and to punish for contempt to. the
same extent as the district courts: And its committees shall have and
exercise all of the powers conferred upon them by resolution and in addi
tion shall have all of the powers conferred upon committees of either
house of the, Legislature, when in legislative session; by Chapter 3, Title
.82, Revised Statutes of 1911, or any other law touching the subject mat
ter.

Members of the Senate, when-so convened, and the Lieutenant Gov
ernor, when acting, shall receive the same mileage and per diem as is

provided for members of ·the Legislature; the same, together with the
pay of all agents, appointees, employes and other expenses incident to .

such impeachment trial, shall be paid from such appropriations as shall
have been or shall be made from the contingent expenses of the Legis
lature or for the mileage and per diem of members. [Id., § 3.]

CHAPTER TWO

REMOVAL OF COUNTY AND CERTAIN DISTRICT OFFICERS
Art.
'6030. Officers removable by the district

judge, etc.

Art.
6041. Proceedings, how commenced and by

whom.
6042. Requisites of petitlon.

Article 6030. [3531] Officers removable by the district judge.
Cited, Palacios v. Corbett (Clv. App.) 172 S: W. 777.

Art. 6041: [3542] Proceedings, h9W commenced, and by whom..
Cited, Palacios v. Corbett (Clv. App.) 172 S. W. 777.

Art. 6042. [3543] Requisites of the petition.
Cited, Palacios v, Corbett (Civ. App.) 172 S. W. 777.

DECISIONS RELATING: TO OFFICERS IN GENERAL

State officer defined.-In a popular sense a "state officer" is one whose jurisdiction
is coextensive with the state, while in a more enlarged sense a "state officer" is one who
receives his authority under the laws of the state. Ex parte Preston, 7� Cr. R. 77, 161
S. W. 111').

.

'
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TITLE 100

PARDON ADVISERS-BOARD OF

Chap.
1. Powers and duties of board.

Chap.
2. Paroles, suspended and indetenninate

sentences, etc.

CHAPTER ONE

POWERS AND DUTIES OF BOARD

Article 6086. [3582a] Governor shall appoint; salary.-The Gov
ernor is hereby authorized to appoint two qualified voters of the State
of Texas, and who shall perform such duties as may be directed by him
consistent with the constitution, as he may deem llecessary in disposing
of all applications for pardon. The said two voters shall be known as
"The Board of Pardon Advisers," and shall be. paid out of any money
in the treasury not otherwise appropriated a salary of two thousand five
hundred dollars each per annum on monthly vouchers approved by the
governor. [Acts 1905, p. 68; Act May 18, 1�17, 1st C. S., ch. 21, § 1.]

Explanatory . ....,....The act amends art. 6086, Rev. Civ, St. Took effect 90 days after May
17. 1917. date of adjournment.

CHAPTER TWO

PAROLES, SUSPENDED AND INDETERMINATE
SENTENCES, ETC.

Art.
6095c. Suspended sentence.

Art.
6095d. Testimony as to defendant's reputa

tion -and criminal history,

Article 6095c. Suspended sentence.
See notes under Code Cr. Proc. art. 865b.

Operation and effect of pardons.-See notes under art. 1051, Code Crim. Proc,

Art. 6095d. Testimony as to defendant's reputation and criminal
history.';'

..

See notes under Code Cr. Proc. art. 865c.

PARDONS

Power in general.-The right to pardon offenders is given to the President of the
United. States and the Governors of the several states. Ex parte Rice, 72 Cr. R. 587,
162 S. W. 891.

Encroachment on pardoning power.-Statutes, under. which district attorney and dis
trict judge may grant immunity to witness in respect to matters about which he may
testify, held not to violate constitutional provision giving pardoning power to Governor.
Ex parte Muncy, 72 Cr. R. 541, 163 S. W. 29.

Conditional pardon.-A conditional pardon cannot be revoked because after-discov
ered evidence leads the Governor to believe that clemency was ill advised. Ex parte
Rice, 72 Cr. R. 587, 162 8-. W. 891.-

The power to grant absolute pardons carries with it the power to grant conditional
pardons and to make the pardon contingent upon any conditions, not illegal, that the
pardoning power desires to impose. Id.

Revocation of pardon.-The power to grant pardons does not carry with it the right
to revoke them, and an unconditional pardon, once accepted and acted upon, is irrevocable
unless it was procured by fraud. Ex parte Rice, 72 Cr. R. 587, 162 S. W. 891.

A pardon once granted will not be revoked merely upon allegations that it was se

cured by fraud, but the fraud must be judicially ascertained. Ide
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TITLE 101,

PARTITION

Chap.
1. Partition of real estate.

Chap.
3. Miscellaneous provisions.

CHAPTER ONE

,PARTITION OF REAL ESTATE
Art.
6096. Joint owner or claimant may compel

partition.
.

6097. Petition for, and what it shall con

tain.
6100.

'

Court shall determine, what.

Art.
6101. Decree of the court, and appointment

of commissioners.
6111. When property is incapable of divi

sion, same shall be sold.
6115. Decree of court shall vest title.

Article 6096. [3606] Joint owner qr claimant may compel pard
tion.-Any joint owner or claimant or any real estate or of any interest
therein or of any mineral, coal, petroleum, or gas lands, whether held in
fee or by lease or otherwise, may compel a partition thereof between the
other joint owners or claimants thereof in the manner provided in the

succeeding articles of this chapter. [R. S. 1879; Act March 28, 1917,
ch. 105, § 1.]

.

Explanatory.-Became a law March 28, 1917. .The act amends art. 6096, ch. 1, title
101, Rev. 'Ctv, St.

Property and estates therein subject to partltion.-Client holding a one-fourth inter
est in land as -the attorney's trustee entitles the attorney to maintain partition. Porter
field v. Taylor (Civ. App.) 171 S. W. 793.

Art. 6097. [3607] Petition for and what it shall state.
Equitable remedy.-This article, providing a statutory mode Of partition, is not ex

clusive, and does not deprive the courts of their equitable power of partition. Guther
idge v. Gutheridge (eiv. App.) 161 S. W. 892.

Parties-In general.':'_In partition; parties having no interest in the property should
not be made parties to the suit. Perkins v. Perkins (Civ. App.) 166 S. W. 915.

-- Necessary parties.-All persons interested in the estate must be parties to a

partition suit. Vineyard v. Heard (Civ. App.) 167 S. W. 22.
-- Effect of defect of parties.-Unless all persons having an interest in the land

are parties to a suit for its partition, the judgment will not bind anyone. McDade v.

Vogel (Civ. App.) 173 S. W. 506.

Petition-Sufficiency In general.-Under the direct provisions of this article, subd. 3,
a petition for statutory partition is insufficient when not giving an estimate of the value
of the premises. Gutheridge v. Gutheridge (Civ. App.) 161 S. W. 892.

A petition for equitable partition need not state the estimated value of the proper
ty. Id.

Petition, in suit for partition and accounting, alleging that defendants had wrong
fully cut quantity of valuable timber, held not subject to general demurrer because not
stating estimated value of land, and not alleging that defendants cut timber on all the
land and left insufficient for plaintiffs' pro rata share. Stuart v: T,eagarden (Civ, App.)
193 S. W. 416.

Sufficiency of evldence.-In a proceeding for the partition of real estate, the· ques
tion of value should govern more than the item of quantity, and a judgmen'tl rendered
without any evidence of value cannot be supported. Gutheridge v. Gutheridge (Civ.
App.) 161 S. W. 892.

Art. 6100. [3610] Court shall determine, what.
Questions to be determined in general.-Though plaintiff failed to establish 'defend

ant's abaridonment Of her homestead right, and hence was not entitled to partition, it
was proper for the court to determine the issue of defendant's asserted title to all the
property, so that a judgment decreeing. title to each of the parties, but denying plain
tiff's right to partition so long as defendant might occupy it as a homestead, was proper.,
Perkins v. Perkins (Civ. App.) 166 S. W. 915.

In suit for partition a;nd accounting and for cancellatron of vendor's lien notes, held,
that court, though title to defendant's one-fourth of land was not put in issue, could ren-

1391



Art. 6100 PARTITION (Title 101

der judgment assessing mrurv to land from defendants having cut timber and decree
Ing all land to plaintiffs; defendants' part being of less value than damage assessed
against them. Stuart v. Teagarden (Civ. App.) 193 S. W. 416.

Adjustment of claims and equities-Manner of division in general.-Wbere, in a par
tition suit by the children of a deceased husband and his surviving wife, the wife select
ed a homestead, the part of the homestead allotted to the heirs must be awarded subject
to the wife's use and occupation, and the value of that use must be considered in deter
mining the rights of all the children in making an equitable division. Meyers v. Riley
(Civ. App.) 162 S. W. 955.

It is the court's duty to set apart plaintiffs' interest to them _jointly in partition pro
ceedings if they desire it. James v. James (Clv. App.) 164 S. W. 47.

Where, in the partition of land, the facts show that it was the intention of the par
ties that their entire interest should pass to one of them, or there could have been no

other reasonable purpose, the law will carry out such intent, whether fully expressed in
words or not. Scott v. Watson (Civ. App.) 167 S. W. 268.

-- Grantee of specific portion.-On partition by cotenants against grantee of their
cotenant who sells without their consent, purchaser has right to have lands described
in his deed set apart to him, where it can be done without injury to rights of plaintiffs.
Broom v. Pearson (Civ. App.) 180 S. W. 895.

-- Improvements.-Where plaintiff in partition had no right to possession of his
one-half interest, and hence no right to partition, the issue of defendant's improvements
in good faith could not be determined in the suit. Perkins v. Perkins (Civ, App.) 166
S. W. 915.

.

Tenant in common having property improved held not entitled to contribution, where
he had not paid the cost of improving the property, and limitations .had run against it.
Stephenson v. Luttrell (Bup.) 179 S. W. 260.

In suit for partition among heirs, value of improvements placed on land, held prop
erly allowed as charge against land divided. Johnson v. Johnson (Civ. App.) 191 S.
W. 366.

Rents and profits.-Defendant in partition having been charged with $829.98
as plaintiff's part of the rents and profits collected, the court properly decreed a lien for
such sum' on defendant's part of the property. Wauhop v. Sauvage's Heirs (Civ, App.)
159 S. W. 185.

-- Debts of estate.-In suit for partition among heirs, debts of estate paid by par
ty after death of intestate held properly charged upon land divided. Johnson v. Johnson
(Civ, App.) 191 S. W. 366.

Art. 6101.
missioners.

Determination as to divisibility.-Under the express provisions of articles 6101, 6111,
it is the duty of the court in partition to determine in the first. instance whether the land
was susceptible of partition or not before judgment is entered and before commissioners
are appointed, and hence the leaving of that' question for the commissioners' determina
tion was error. Newman v. Newman (Civ. App.) 160 S. W. 655.

[3611] Decree of the court and appointment of com-

Art. 6111. [3621] When property is incapable of division, same

shall be sold, etc.

Petition-Sufficiency In general.-Where there was a plea for partition of land it was

not necessary to allege that the property was incapable of partition, since under the ex

press provision of this article, it devolved upon the. court to determine whether or not
the land could be partitioned. Stephenson v. Luttrell (Civ. App.) 160 S. W. 666.

QUestions to be determined in general.-Under the express provisions of articles
6101, 6111, it is the duty of the court in partition to determine in the first instance wheth
er the land was susceptible of partition or not before judgment is entered and before como,
missioners are appointed, and hence the leaving of that question for the commissioners'
determination was error. Newman v. Newman (Civ. App.) 160 S. W. 655.

Power to order sale.-R-egardless of statute, the district court has jurisdiction. to or

der the sale of lands for partition. Oliver v. Oliver (Civ, App.) 181 S. W. 705.

Title acquired by purchaser.-Wbile, if citation was not served upon minor defend
ants in partition, the judgment would be invalid on direct attack as to the parties to the
judgment, bona fide purchasers from such parties will be protected where the judgment
recites service, though the judgment be invalid for want of service. Dean v. Dean (Civ.
App.) 165 'S. W. 90.'

Where heirs joined in suit to partition ancestor's land part being omitted by mistake
from original pleadings, to establish a mutual mistake sufficient to authorize relief to
successor in title of purchaser on partition sale, it was necessary to .prove that the orig
inal purchaser was a party to the mistake. Darden V.' Vanlandingham (Civ. App.) 189
S. W. 297.

Wbere purchaser of land on partition sale could not have urged, as ground for claim
of title to land omitted from original pleadings in partition suit, that the omission was

by mistake" no subsequent purchaser claiming under him can db so. Id.
Wbere joint owners of land failed to include all in their petition for partition, the

purchaser on partition sale could not claim title to land consequently omitted from the
commissioner's deed to him, on the ground that the tract was omitted by mistake from

'the original pleadings. Id.
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Where purchaser of land at partition sale paid for more land than he got, the parti
tioning heirs receiving more money. than' they were. entitled to, any remedy against the

heirs is confined to the purchaser, the party with whom they dealt, and is based on

right of reimbursement for the excess paid. Id.
Whatever equities purchaser of land on partition sale might have asserted against

plaintiffs by reason of mistake in failing to include a tract of land in the suit was per
sonal to him, and could not be asserted by any subsequent purchaser under a conveyance
not purporting to cover the omitted tract. Id.

�eview.-Where there was no objection thereto in the trial court, the part of a judg
ment which adjudged land incapable of partition and decreed a sale of the same will
not be considered on appeal. Stephenson v. Luttrell ('Civ. App.) 160 S. W. 666.

Presumptions.-Where a tenant in common asked no finding as to whether the land.
could be partitioned, it will be presumed that a decree of partition was founded upon
sufficient evidence. Stephenson v. Luttrell (Civ. App.) 160 S. W. 666.

Art. 6115. [3625] Decree of court shall vest title,
Final decree-In general.-A judgment in partition that plaintiff take nothing and

that defendants go hence, etc., held final. Banks v. Blake (Civ, App.) 171 S. W. 514.

-- Conclusiveness.-Since, under this article, a judicial partition finally adjudi
cates the rights of the parties, a partition judgment would be valid and conclusive even

on direct attack as against a bona fide purchaser of the property from the party who
bought at the partition sale, though the judgment was procured by the fraudulent rep
resentations of another interested with respect to· the property partitioned. Dealf V.

Dean (Civ. App.) 165 S. W. 90.
A judgment in partition on a remand of the case for trial on a single issue held con

clusive on both parties as to a matter of a claim of one party which could have been as

certained on the retrial. Hanrick v. Hanrick (Bup.) 173 S. W. 211, reversing judgment
Gurley v. Hanrick's Heirs (Clv. App.) 139 S. W. 721.

In trespass to try title, plaintiff held not bound by prior survey in partition proceed
ings where decree in such proceedings disregarded survey and was in conflict therewith.
McGuire v. Blair (Civ. App.) 193 S. W. 185.

-- Persons bourrd.c=Minora interested in the land who were not parties to a par
tition proceeding were not bound by the decree. Vineyard v. Heard (Civ. App.) 167 S.
W.22.

.

Estoppel by participation or acqulescence.-Where plaintiff was a plaintiff in
a former action of partition. in which a part of the land in controversy was partitioned
between her and others, to whom, and plaintiff, the land was devised, plaintiff cannot
claim in the present action that the land was not subject to partition because the devise
was in trust, being bound by her election to have partition. Skaggs v. Mudd (Civ. App.)
162 S. W. 371.

In a suit to partition decedent's estate, plaintiffs could not insist that the court had
no jurisdiction to provide for the payment of a debt against deceased in favor of defend
ants, since, by the institution of the suit, plaintiffs virtually asserted that there were no

debts against the estate and no necessity for administration. Whitehead v. Rhea (Civ,
App.) 168 S. W. 460.

CHAPTER THREE

MISCELLANEOUS PROVISIONS
Art.
612,2. Provisions of this title shall not af

fect, what.

Art.
6123. Rules of pleading, practice and evi

dence.
6125. Costs to be adjudged, how.

Article 6122. [3632] Provisions of this title shall not affect, what.
Original equitable jurisdrction.-Under the direct provisions of this article, the pro

cedure prescribed by statute for partition does not preclude partition being made in any
other manner authorized by the rules of equity. James v. James CCiv. App.) 1641 S.
W.47.

Partition by act of parties-What constitutes.-See art. 1103, note 5.
Where land was deeded jointly to two persons upon conslderation that each would

pay his proportionate part of the purchase price, the subsequent division of the land by
such grantees in that proportion, each agreeing to pay his part of the price, which was

done, was a valid partition binding upon the parties and their heirs. Harle' v. Harle
(Civ. App.) 166 S. W. 674.

Where R., W., and S. sold land, reserving a vendor's lien, and R. and S. orally agreed
with W.'s widow that she should have the notes and their two-thirds interest in the
land for her one-third interest in another tract, in pursuance of which the notes were de
livered to her, and she signed a deed for the other tract, the transaction constituted a

parol partition. Scott v. Watson (Clv. App.) 167 S. W. 268.
Where a joint owner consents to sale of common property by his cotenant; there is

. a parol partition estopping' consenting tenant from disturbing purchaser. Broom v. Pear
son (Civ. App.) 180 S. W. 895.
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Where interested parties for nearly 50 years recognized and ratified partition of land
irregular because of a defect in proceeding in probate court, such conduct on- their part
established the equfvalent of an oral partition of the- land. Adams v. Adams (Civ. App.)
191 S. W. 717.

.

.

A power of attorney from one owning an undivided interest in property to the other
part owner, in which the grantor described himself as the owner of a certain part there
of, is insufficient to establish a partition, where it is not shown the power was accepted
or acted on. W. T. Carter & Bro. v. Collins (Civ. App.) 192 S. W. 316.

>- Acqulescence.-Where parents, in anticipation of the death' of one of them,
made a partition of land among their children and each child and the mother and father
pursuant to the agreement took possession of their respective interests and improved the
property, and continued so to do for several years after the mother's death, the parti
tion would be enforced in equity. Suggs v. Singley (Civ. App.) 167 S. W. 241.

Plaintiffs, who did not join in the conveyance of property to a mortgagee of their
father's estate, having consented to a partition of the remaining land, held estopped to
question the conveyance, which was to satisfy the mortgage, Ramirez v, Lasater (Civ,
App.) 174 S. W. 706.

Evidence.-In an action of trespass to try title, where it appeared that interested
parties had by recognition and ratification of a defective partition of the' land by the
probate court established equivalent of an oral partition, proceedings of probate court
may be examined in connection with such conduct of parties as evidence of such oral
partition. Adams v. Adams (Civ. App.) 191 S. W. 717.

Art. 6123. [3633] Rules of pleading, practice and evidence.
Suff1ciency of evidence.-In suit for partition between heirs, evidence exclusive of

that erroneously admitted held sufficient to support a verdict for plaintiff with an award
or a one-half interest in certain tracts to a defendant as partnership land 'of himself and
the deceased. Peil v. Warren (Civ. App.) 187 S. W. 1052.

Art. 6125. [3635] Costs to be adjudged, how.
Application.-This article relating to costs in partitidn, held inapplicable to costs in

trespass to try title, where partition was ordered between the parties. Houston Oil Co.
of Texas v. Gore (Civ. App.) 159· S. W. 924.

Apporttonment.c.-Ir defendants contest title or right of _ successful plaintiffs in par
tition suit, they are liable for costs incurred thereby. Johnson v . .Toh�son (Civ. App.)
191 S. W. 366.

"

Lien- for costs.-In suit for partition among heirs, court costs inc�d in administra
tion of estate of Intestate held properly allowed as charge on lands dlvided. .Tohnson v .

.Tohnson (Giv. App.) 191 S. W. 366.
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TITLE roa

PARTNERSHIPS AND· JOINT STOCK COMP.,\NIES
Chap.

1. Partnerships-Limited.
Chap.

2. Unincorporated joint stock companies
Permitting suit in company name.

CHAPTER 'ONE

PARTNERSHIPS-LIMITED

DECISIONS RELATING TO PARTNERSHIPS IN GENERAL

I. CREATION AND EXISTENCE OF RELATION

1. Partnership distinguished from other relations.-A contract with a foreign cor

poration for the sale of goods and their resale by the buyer in the state held not a part
nership but a sale. Dr. Koch Vegetable Tea Co. v. Malone (Civ. App.) 163 S. W. 662.

2. Creation and existence of relation In general.-An express Or implied contract is
necessary to constitute a partnership between the parties for carrying out a land trans

action, and the intention of the parties to form such contract is to be determined from
the evidence. Rush v. First Nat. Bank (Civ. App.) 160 s. W. 319, rehearing denied 160-
S. W. 609..

To constitute a partnership contract, competency of the parties, consideration, the.
subject-matter, and the meeting of the minds of the parties are essential elements, as

in CMe of other contracts. ld.
.

An agreement that one of the parties thereto would furnish the money to purchase
horses would not of itself constitute a partnership between the parties. Coody v. Shaw
ver (Civ, App.) 161 S. W. 935.

A partnership is at an end when the particular transaction or venture for which it
was organized is concluded. Roberts Y. Nunn (Civ. App.) 169 S. W. 1086.

Transaction between plaintiff, defendant, and other independent cotton buyers to bulk
their cotton, where there were no losses, and the profits were satisfactorily divided, held:
not a partnership. Driskill v. Boyd (Civ: App.) 181 S. W. 715.

As regards liability of the others for the contract or representation of one, defend
ants agreeing to buy and conduct a business as partners, do not become partners till the
purchase is made and the buslness delivered. Eagle Drug Co. v. White (Civ. App.) 182
S. W. 378.

.Lessors of ice plant under contract for share of net profits with lessees held lessees"
partners, and liable, as such, to plaintiff workman injured while repairing boiler in plant,
through Iesaees" negligence. Fink v. Brown (Civ. App.) 183 S. W. 46.

5. Community of interest in profits and losses-In general.-Persons contributing la
bor, material, and cash to driving an oil well under agreement to incorporate and issue
stock in proportion to their contributions, if the well comes in, otherwise each to lose.
what he puts in, are partners. Roberts v. McKinney (Civ. App.) 187 S. W. 976.

9. SUbject-matter and purpose.s--A partnership may be formed for carrying out a.

single transaction in land, as by buying or selling a single tract for profit. Rush v. First
Nat. Bank (Civ. App.) 160 s. W. 319, rehearing denied 160 S. W. 609.

10. Capacity of parties,.-The fact that Intervener, who formed a partnership with
defendant for land and cattle transactions and agreed to advance the capital, was presi
dent of the bank which made the loans for that purpose would not make the partnership
agreement illegal, though some of the bank directors did not know that the intervener
was a partner and that certain overdrafts bore 6 per cent .. tnterest. Rush v: First Nat.
Bank (Civ. App.) 160 S. W. 319, rehearing denied 160 S. W. 609.

11. Fraud or misrepresentatlons.-Where citizens of Texas organized a corporation.
under the laws of Arizona to do a general mining business, the mines being located in
Mexico, their acts were not a fraud upon the laws of Texas so as ·to render tIfem liable
as copartners merely because the charter of the corporation authorized corporate meet
Ings in the state of Texas, for the Texas laws allow incorporation for the same purpose.
A. Leschen & Sons Rope C'O� v. Moser (Clv. App.) 159 S. W. 1018.

12. Creation of partnership as to third persons.-In a suit in Texas to recover one
half the proceeds of a sale of an interest in an Ohio corporation operating mines in Mex
ico, under a partnership between plaintiff and defendant, it was no defense that the con
tract of partnership was illegal in Mexico. Hutchinson v. Murray (Civ. App.) 169 S.
W.640.

19. DefectIve corporatlons.-If defendant reciprocal insurance association 'was not 01'-.
ganized under Acts 33d Leg. c. 109 [Vernon's Sayles' Civ. St.. 1914, art. 4972a], and is
sued a policy without authority, those acting in its name might be personally Iiable, and
should be sued individually at their places of residence as partners, Merchants' Recip-
rocal Underwriteors of Dallasv, First Nat. Bank (Civ, App.) 192 S. W. 1098.

.
.
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21. Evidence to show relation-Weight and sufficiency.-An agreement to share the
profits and losses of a venture is merely prima facie evidence of partnership, and may
be rebutted by proof of another agreement. Roberts v. Nunri (Civ; App.) 169 S. W. 1086,

Evidence held to show that from the time plaintiff began negotiations for the acquisd
tion of a drug business, and an agent who was to run it for his benefit was placed in
charge, he and defendant were partners. Richardson v. Wilson (Civ. App.) 178 S. W. 566.

In action on guaranty, evidence held to sustain finding that 'defendant and his son

sued as partners were liable as such. Gembler v. Baker (Civ. App.) 194 S. W..1015.

III. MUTUAL RIGHTS, DUTIES AND LIABILITIES OF PARTNERS

'Zl. Construction of articles of partnership In general.-A written contract of part
nership, though not ambiguous, should be considered, in view of the circumstances sur

rounding its execution and the subsequent acts of the parties, to discover their inten
tion. Rush v. First Nat. Bank (Civ. App.) 160 S. W. 319, rehearing denied 160 S. W. 609.

29. Interests of partners in firm property.-Where deed conveyed property to H. &
Bro. as a firm, in the absence of proof that they were not.equal partners', each acquired
an undivided one-half interest. Hollingsworth v. Wm. Cameron & Co .. (Civ. App.) 160
S. W. 644.

Deed to C. R. H. & Co. held to place title in C. R. H. in trust for the firm or part
nership. Gauss-Langerberg Hat Co. v. Allums (Civ, App.) 184 S. W. 288.

31. Accounting as to firm business . ..,,-That partner invested money in partnership to
defeat his creditors held not to prevent a partition and accounting from the other par-t
nero Freidenbloom v. McAfee (Civ. App.) 167 S. W. 28.

.

Where partnership profits had been divided, and the items not collected had been
abandoned,

_

one of the partners could sue at law his copartner to settle a claim grow
ing out of a transaction 'remaining unsettled. Hutchinson V. Murray (Civ. App.) 169 S.
W.640.

34. Dealings between p'artners.-Under agreement between alleged partner in defunct
bank and depositors, by which such partner assumed bank's liabilities, other partners,
who were depositors, held entitled to the benefits of such assumption of liability. Grove
V. Keeling (Civ. App.) 176 S. W. 822.

36. Individual profits 01" benefits from firm business.-A purchase by one partner
at a judicial sale of land sold on foreclosure of a partnership lien does not inure to the
benefit of the partnership. Evans V. Garter (Civ. App.) 176 S. W. 749.

40. Contribution between partners.-Where plaintiff advanced money to defendant in
contemplation of a partnership which was not consummated, and it was agreed that
wells on defendant's property should be sunk at the cost of each of them, which was

-done, and paid for by defendant, plaintiff was, chargeable with one-half of the cost of
such wells, less one-half of the beneficial use or improvement to defendant's property.
Look V. Bailey (Civ. App.) 164 S. W. 407.

41. Actions between partners.-A partner who expended his individual funds to re

pair damage to the firm's property seized under a writ of sequestration by a bank, and
damaged in consequence of the bank p'resident's direction to the officer to handle them
negligently, could recover against the bank, though its prestdent was a member of the
firm. Lester V. Hawkins (Civ. App.) 181 S. W. 481.

43. -- Evidence.-In a suit against plaintiff's partner to recover an Interest in
a patent issued to the defendant, evidence held to sustain a finding that the attorney's
fees for obtaining the patent were not paid by the partnership under an agreement that
the patent 'Tight should become the prcperty of the firm. Kuehn V. Meredith (Civ. App.)
187 S. W. 386.

IV. RIGHTS AND LIABILITIES AS TO THIRD PERSONS

45. Rep'resentation of firm by partner-Powers of partners in general.-A partner has
the right ordinarily to direct how the account of a partnerehip shall be kept in a bank,
and it is the duty of the bank to obey such directions when it has no notice to the .con

trarv. Amarillo Nat. Bank V. Harrell (Civ. App.) 159 S. W. 858.
A partner while the general agent of the firm and his copartners. cannot bind the

firm by unauthorized acts. Munday Trading CO. V. J. M. Radford Grocery Co. (Civ. App.)
178 S. W. 49.

46. -- Commercial character of par+ner-shtp.c=Powee of a partner to bind the firm
by contract exists in the case of a nontrading as well as a trading partnership. Dobie
V. Southern Trading Co. of Texas (Civ. App.) 193 S. W. 195.

47. -- Scope of. firm business.-Regarding a firm being bound by contract of a.

partner, purchase of a sawmill is fairly within the purposes and objects of a. partnership
organized for the express purpose of manufacturing and furnishing railroad ties. Dobie
V. Southern Trading Co. of Texas (Civ. App.) 193 S. W. 195.

48. -- Limitations on liability.-Limitation in partnership articles on authority of
partner, without wrtt.ten consent of copartners, to bind the firm, is not binding on third
persons without notice dealing with him in a matter fairly'within the scope of the part
nership buslnese, Dobie V. Southern Trading Co. of Texas (Clv. App.) '193 S. W. 195.

Regarding a firm's' liability to third persons· on contract of a member, the members

may by their course of conduct waive the limitation in the a'rticles orr the power of a

member to bind the firm by contract without written consent of' the others. Id,
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50. -- Individual credit or Intere&t of partner in general.-If a secured note and
mortgage executed by one partner to a bank was intended to cover and discha-rge an

amount paid by the intervener, the other partner, for the purchase of partnership lands,
with the intention that the maker of the note should assume sole liability to the bank,
the intervener's previous pa-rtnership agreement to furnish the capital to buy the part
nership land was thereby canceled. Rush v. First Nat. Bank (Civ. App.) 160 S. W. 319,
rehearing denied 160 S. W. 609.

53. -- Contracts In general.-To bind a firm by a contract, it is not essential that
the contract is signed by all the partners or in the firm name; and whe-re it is signed
by a partner having authority to bind the firm, and the contract is ,:;;0 accepted and credit
is extended thereon, the firm is bound thereby. Miller v. McCord (Civ. App.) 159 S. W. 159.

54. -- Purchases and sales.-Whe-re one, holding legal title to land exchanged,
covenanted to pay notes secured by vendor's lien on the land, and took title to land re

ceived in exchange in name of third person, agreement to discharge notes held binding
upon third person whether made as agent or partner. Rhoads v. Harris (Civ. App.) 194
S. W. 621.

55V2' -- Deeds.-A deed signed by partners, reciting that it conveyed all of the
property and assets of the company, includes only the partnership property and not the

partners' individual estate. Dye v. Livingston Lumber Co. (Civ. App.) 161 S. W. 53.

57. -- Payment of Individual debts with partnership funds.-A partner in a firm

owing plaintiff a balance for goods sold and which turned over its stock of goods, ac

counts, etc., to plaintiff to be applied generally to the payment of its debts, had no right
to direct, nor had plaintiff the right to make, the application of his half interest in the
firm to' the payment of his individual debt, toths exclusion of the firm's creditors. Moore
Grocery Co. v. McCan (Civ. App.) 169 S. W. 191.

A partner Is competent to show that he had authortty to use the partnership funds
to pay his individual debts, although that is not one of his implied powers. Munday
Trading Co. v. J. M. Radford Grocery Co. (Civ. App.) 178 S. W. 49.

58. -- Borrowing' money.-Where partners in a firm "formed to undertake city work
agreed that a partner should have the entire financial management of the firm business,
and it was necessary to borrow money and give .securtty therefor, the partner could bor
row money and give security therefor, and bind the firm thereby. Miller v. McCoTd (Civ,
App.) 159 S. W. 159.

The members of a trading firm have authority to borrow money in the firm name for
firm purposes, and to pledge fi-rm property, but the members of a nontrading firm have
no implied authority to borrow money. Id.

A partner in a trading firm who bor-rows money professedly for the firm, and executes
therefor a negotiable instrument in the firm name, thereby binds all the partners whether
the borrowing was for the firm, and whether he misapplied the funds provided the lender
was not cognizant of the intended fraud. Id.

59. -- Negotiable instruments.-Where one, who had a claim against a partner
ship for goods sold, agreed to accept in full settlement the-reof a note signed by only one

of the partners, the other partner is not liable on the note. Switzer Lumber Co. v. Clem
ents (Civ. App.) 166 S. W. 438.

Where a managing partner was r'equested by other partners to secure funds and had
express consent to Hact unrestricted" in all matters pertaining to interests of company,
he had sufficient authority to execute a note. Hill v. First State Bank of Oakwood (Civ.
:APP.) 189 S. W. 984.

62; -- Wrongful acts.-Partners in the practice of medicine are all liable for an

injury resulting from the -negltgence of any partner within the scope of their partner
ship business. Lee v. Moore (Civ. App.) 162 S. W. 437.

63. -- Estoppel to' deny partner's authority.-Surviving brother of two composing
partnership operating a hotel, the deceased brother having ordered plans for an addition,
and the survivor not having objected, held liable for the charge: Snaman v. Lane (Civ.
App.) 184 S. W. 366.

64. -- Ratification.-Acceptance and use of a mill by a firm is a ratification of
a partner's prior purchase thereof for it, even if not within his authority, as regards
firm's liability under contract. Dobie v. Southern Trading Co. of Texas (Civ. App.) 193
S. W. 195.

71. Application of assets to liabilities in general.-The proceeds of vendor's lien notes
pledged to a bank to secure a partnership account in defendant's name, as' well as de
fendant's individual overdraft, should be applied first to the amount due the bank by
the partne-rship and to defendant's individual Indebtednees to the bank, if it has a lien

'therefor, and the remainder of the proceeds divided between the partners according to
their interests, and the defendant should not be charged with the face value of the ven

dor's lien notes for the purpose of giving his partner his profits under the partnership
transaction. Rush v. First Nat. Bank (Civ. App.) 160 S. W. 319, rehearing denied 160
S. W. 609.

77. Actions by or against firms or partners-Parties.-A firm cannot be sued by its
firm name, but the action must be against the pa-rtners composing it. Law Reporting
Co. v. Texas Grain & Elevator Go. (Civ. App.) 168 S. W. 1001.

A partnership may not sue in its firm name independently of the partners composing
the ,firm. Houston & T. C. R. Co. v. Corsicana Fruit Co. (Civ. App.) 170 S. W. ·849./

An ordinary partnership is not a legal entity, and can neither sue nOT be sued in
the firm name. Style v. Lantrip (Ctv. App.) 171 S. W. 786'.
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Actions by or against a partnership must be conducted in the names of the part
ners. Western Grocery Co. v. K. Jata & Co. (Civ. App.) 173 S. W. 518.

Subject to the power of the Legtsla.ture to otherwise provide, all members of a part
nership must be made parties to authorize a judgment against the partnership and its
property. American Express Co. v. North Ft. Worth Undertaking Co. (Civ. App.) 179
S. W. 908.

,

Partnerships are not recognlzed either by the common or statutory law as constttut
ing separate and distinct legal entities, and there is no right to sue or be sued in part
nership name; but litigation by or against partnerships must be in name of individual
members, and not in partnership name. Commonwealth Bonding & Casualty Ins. Co. v.

Meeks (Civ. App.) 187 S. W. 681.

SO. -- Sufficiency of evldence.-In· an action by a bank on a note executed by
defendant, in which another intervened praying for a partnership accounting under an

alleged partnership contract for dealing in land, where it was claimed that the note was

intended to replace an amount agreed to .be advanced by the intervener for purchas
ing land, whether there was a waiver of the intervener's agreement to contribute to the
purchase held not determinable as a matter of law under the evidence. Rush v. First
Nat. Bank (Clv. App.) 160 S. W. 319, rehearing denied 160 S. W. 609.

In an action by a bank on a note for $12,000, executed by defendant to it, secured
by a lien on vendor's, lien notes, in which another intervened for an accounting under a

partnership contract with defendant, evidence held to sustain a finding that the $12,000
note was to, cover an amount advanced by, the intervener for the purchase of the part
nership land and as between defendant and intervener discharged such amount. Id.

Evidence in an action against a partnership held insufficient to show that a partner,
who paid out firm moneys, in discharging his own debts was authorized. Munday Trad
ing Co. v. J. M. Radford Grocery Co. (Civ. App.) 178 S. W. 49.

In an action against a surviving partner fo'r services as an architect in drawing plans
for an addition to the firm's hotel" evidence held sufficient to show the deceased part
ner employed plaintiff to draw the plans. Snaman v. Lane (Civ. App.) 184 S. 'W. 366.

83. -- Execution and enforcement of judgment.-Where an action was brought in
a firm name withoutJ any allegation showing the individuals composing it, and the firm
answered in the same name, a judgment against it in that name was sufficient to sup
port an execution against the firm property. Houssels v. Coe & Hampton (Civ. App.) 159
S. W. 864.

V. RETIREMENT AND ADMISSION OF PARTNERS

85. Transfer of partner's interest to copartner.-Where a partner in a real estate firm
obtaining an exclusive contract to procure a purchase- brought about a sale with knowl
edge of'the owner he is entitled, on purchasing his copartner's interest, to recover the
commissions. Adams & Garrett v. Randle (Civ. App.) 171 S. W. 256.

90. Obligations of old finn-LiabiUties of continuing partners or new firm.-On the
issue of liability of a 'remaining partner on a note executed by a withdrawing partner,
whether $5.50 of the proceeds thereof was used to pay firm debts was immaterial; it ap
pearing that the note was known by the partners at time of dissolution to be part of
the firm indebtedness. Keels v. Ashworth (Civ. App.) 187 S. W. 1008.

92. Assumption of obligations of old firm.-A partner, who sold out to his two part
ners, who assumed a partnership indebtedness, but whom the creditor did not release, was

. bound on the note, and the creditor was entitled to a. judgment against him. Abernathy
Rigby Co. v. McDougle, Cameron & Webster Co. (Civ. App.) 187 S. W. 503.

A dissolution agreement, obligating the remaining partner to pay all the firm debts,
held to obligate him to pay a note, although signed by the partner who had retired.
Keels v. Ashworth ,(Civ. App.) 187 S. W. 1008.

94. Actions after change of membership.-In action for commissions, evidence held to
sustain a finding that there had been no dissolution of the defendants' firm when the
contract of sale was made. Wick v. McLennan (Civ. App.) 186 s. W. 847.

96. -- Presumptions, burden of proof and admissibility of evldence.c--A partner
ship, which actually carried on a business of securing timber and making ties in mills
owned by them, and zale of such ties, held, both in its formation and management, a

trading partnership. Hill v. FiTSt State Bank of Oakwood (Civ. App.) 189 S. W. 984.

VI. DISSOLUTION, SETTLEMENT AND ACCOUNTING

101. Causes of dissolution-Death of partner.-The death of one member of a firm
dissolves the partnership and casts upon the survivors the duty to wind up ,its affairs.
Roberts v. Nunn (Civ. App.) 169 S. W. 1086.

107. Rights, powers and liabilities after dissolution-Rights and liabilities of sur
vlvor as to estate of deceased.-A surviying partner is entitled to all the assets of the
firm as trustee to pay the debts of the partnership, and to account to the estate of the
deceased partner for his shar«, Amarillo Nat. Bank v. Harrell (Civ, App.) 159 S. W. 858.

Surviving brother of two owning a hotel, who probated decedent's will making him
independent executor and sole legatee and disposed of all' the property, held personally
liable for the amount due architect from decedent for preparing plans for an addition to
the hotel. Snaman v. Lane (Civ. App.) 184 S. W. 366.

'

109. -'- Actions by or against partners after dissolution.-A surviving partner is
entitled to 'sue and recover the entire value of the property. Amarillo Nat. Bank v, Har
rell (Civ. App.) 159 S. W. 858.
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The rule that one partner cannot sue another, except for dissolution of the partnership

and for a general accounting held to have no application to a suit between former part
ners after dissolution by consent. Reeves v. White (Civ. App.) 161 S. W. 43.

In action by former member of partnership for share in commissions on a deal com

pleted after the dissolution, evidence held to support findings in his favor. Daniel v.

Lane (Civ. App.) 179 S. W. 906.

119. Actions for dissolution and accounting-Charges and credlts.-In partner's suit
for dissolution and accounting, two cash items, one representing attorney's fees paid in

garnishment suit against defendant partners individually, the other >representing travel
ing expenses of·defendant on indi.vidual business, held not chargeable against partnership
funds. Tyler v. McChesney (Civ. App.) 190 s. W. 1115.

CHAPTER TWO

UNINCORPORATED JOINT STOCK COMPANIES-PERMIT
TING SUIT IN COMPANY NAME

Art.
6149. May sue or be sued in its company

name.

Art.
6153. Effect of judgment where individual

stockholders are also cited.

Article 6149. May sue or be sued in its company name.

See St. Louis Southwestern Ry. Co. of Texas v. Thompson (Clv, App.) 192 S. W. 1095.

Art. 6153. Effect of judgment where individual stockholders are

also cited.
Validity of judgment.-In an action against a joint-stock association and certain of

its members individually, the fact that the judgment did not formally read that the prop
erty of the association should be exhausted before executions against the property of in
dividual members, held not to vitiate it, in view of this article. Bastrop & Austin Bayou
Rice Growers' Ass'n v. Cochran (Civ. App.) .171 S. W. 294.

Personal judgment against members.-Under this article, facts held to authorize per
sonal judgment against members of joint-stock company. Bastrop & Austin Bayou Rice
Growers' Ass'n v. Cochran (Civ, App.) 171 s. W. 294.

DECISIONS RELATING TO UNINCORPORATED ASSOCIATIONS IN GENERAL

Certificate of membership,-Issuance of a certificate is not essential to constitute
membership in a joint-stock company. Yeaman v. Galveston City Co., 167 S. W. 710, 106
Tex. 389, answering cer-tified questions (Civ. App.) 173 S. W. 489. .

Minutes of proceedinglS.-Under the by-laws of a joint-stock association, the selection
or. plaintiff to act as a trustee in the place of his father, since deceased, by the two re

maining trustees, and the recital of .the fact in the minutes of the meeting without
the signing, execution, and record of a declaration to that effect, held insufficient to con

stitute plaintiff a trustee. McFadden v. Wiess (Civ. App.) 168 S. W. 486.

8y-laws.-Where no rule or by-law of stock company required stock to be trans-·
ferred on books, legal title to share papsed by. transter and delivery of certificate. Condit
v. Galveston City Co. (Civ. App.) 186 S. W. 395.

When persons form voluntary associations, and adopt rules, under which members
may be admitted and expelled, such rules are articles: of agreement to which all who
have become members are parties. Brown v. Harris County Medical Soc. (Civ. App.)
194 s. W. 1179.

Property and funds of assoclation.-A lease to an unincorporated association which
could not own a leasehold estate would not, for that reason, fail for want of a grantee,
as the title would vest in its members. Edwards v. Old Settlers' Ass'n (Civ. App.) 166
s. W. 423.

While the ·incorporation of a voluntary association does not of itself constitute the
corporation the owner of the association's property, yet, when such property is paid for
with money derived from the sale of stock in, and is held in trust for, the contemplated
corporation, delivery of possession to it when formed vests it with at least the equitable
title to the property. Id.

Liability of· members for acts and debts of association.-Members of an unincorporat
ed insurance association, the losses of which are paid from deposits made by the mem

bers, but the policies of
.

which provide that the members agree to pay any loss in the
proportion that the amount of their deposits bear to the total deposits, are liable upon
such policies in that proportion; such plan being different from Lloyd's insurance. Ser
geant v. Goldsmith Dry Goods Co. (Civ. App.) 169 S. W. 1036.

The members of an unincorporated insurance association operating under a plan
whereby members make a deposit from which to pay losses, and the business is run by
a manager, the object being cheaper insurance, are liable for any debts incurred during
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their period of membership, and any agreement between the members limiting their lia
bility would not affect third persons. Id.

The rights and liabilities of the members of an unincorporated mutual benefit insur
ance association as between themselves are governed by the provisions of the application
for insurance and the policy contract issued thereon. Id.

The liability of the members of an unincorporated insurance association for losses
under a plan whereby a manager was appointed to carryon the business, the losses be
ing payable by the members, is based on the principle of agency, and a corporation can
not escape liability because it could not become a member of a partnership, as the ar

rangement did not constitute partnership. Id.
In an action against members of a voluntary association on a note, with cross-ac

tion by part of the defendants against their codefendants, held, that a judgment might
be rendered for plaintiff against the defendants jointly and severally, and a judgm.ent
for each defendant over against each other defendant. Hardy v. Carter (Civ. App.)
163 S. W. 1003.

A bank loaning to a voluntary association, on security of notes executed by part of
the members and upon which all the members were primarily liable, which note had
been renewed from time to time, was justified in presuming that the president and the
secretary treasurer had power to execute it and could hold the members liable on the
transaction, as' being within the apparent authority of such officers. Id,

On evidence, in an action against the members of an association upon a note on

which they were primarily liable as co-obligors, held, that a peremptory instruction to
find for plaintiff against the defendants jointly and severally was proper. Id.

Judgment, within the pleadings, in action against the members of a voluntary as

sociation upon a note on which they were prLmarily liable as co-obligors, held not ob.:.
jectionable, because the several amounts which pla.irrtiff was to recover against each of
the defendants was calculated and entered therein. Id. .

Members of a voluntary association, which had executed notes to secure a loan, held
to have the right, upon maturity of such notes, to pay them, and, at the proper time,
to demand contribution of their co-obligors. Id.

Ea.ch member of a voluntary association 'is liable for its debts necessarily contracted
to carry out its objects, and, where its directors might have agreed to extend original
notes and pay interest on such extension from time to time, they had the right to post
pone the note by making new notes to different payees. Id.

In an action on a note for a loan to a voluntary association organized to assist the
promotion of a railroad, on which the members were primarily liable as co-obligors, held
that, after such purpose had been accomplished, it was too late for the members to
claim that they were not liable because not present when a new party was substituted
for the original promoter. Id.

'

Upon directors' renewal of note to secure a loan, upon which the members of a

voluntary association were primarily liable as co-obligors, held that such members were

personally liable. Id.
Members of a voluntary association primarily liable on notes executed .to secure a

loan, to it who acquiesced in and accepted the benefits of a renewal by co-obligors, held
to thereby impliedly ratify such renewal. Id.

Members of a voluntary association who had consented to a loan obtained by it,
which debt was primarily theirs, could not object to a renewal by their co-obligors,
when made necessary by their own failure to pay it at maturity, especially where such
action was beneficial to them. Id.

Defendants, operating an unincorporated insurance association which they knew
was insolvent, and representing to plaintiff, who relied ther-eon, that his insurance would
be placed in a solvent company, held personally liable for a loss under the policy. Han
cock v. Wilson (Civ. App.) 173 S. W. 1171.

Officers and committees.-The directors of a voluntary association, not required by
anything in the contract or constitution to apply funds derived from any assessment to
the payment of any particular debt, had the right to apply the funds- to any debtor
without becornirrg liable to the members. Hardy v. Carter' (Civ. App.) 163 S. W. 1003.

Where a committee of voluntary association without constitution or by-laws gave
a note for a loan, the execution of the note therefor could not be challenged' by de
fendants, who had signed the association contract and executed their notes to a com

mdttee, and the notes could not be impaired by the subsequent adoption of a constitu
tion defining the powers of directors. Id.

Equitable relief.-Plalntiff physician, expelled from county medical association on

charges of which he had no notice until at the trial he had presented defense to other
charges, trial being in violation of by-laws of association, while provisions for appeal
by association were inadequate, held to have right to resort to equity for relief. Brown
v. Harris County Medical Soc. (C'iv. App.) 194 S. W. 1179.

Where voluntary association under its rules expels a member,. such member must ex
haust the remedies provided by the association itself through its constitution and by
laws before applying' to a court of equity for relief. Id.
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TITLE 103

PAWNBROKERS AND LOAN BROKERS

Art.
6155. Definition of "pawnbroker."
�171a. "Loan broker" defined.
n71b. Bond required.
6171c. Registration of bond.
6171d. Separate offices.
6171e. Broker to keep record of loans.
6171f. Public inspection of register.

Art.
6171g. Loan broker to file power of attor-

ney to receive service of process.
6171h. Payment of judgments.
6171i. Judgments collectable from bond.
6171j. Consent of wife to security for loan.
6171k. Annual tax.
6171l. Compromise for usury VOid.

Article 6155. [3636] Definition of "pawnbroker."
License taxes.-Article 6155 et seq., and Pen. Code 1911, art. 641, held not to fix the

liability of a pawnbroker for pursuing the occupation without obtaining a license, which
is determined by Rev. St. arts. 7365., 7367, and Penal Code, art. 130. Schapiro v. State

(Cr. App.) 169 S. W. 683.

Art. 6171a. "Loan broker" defined.-A "loan broker" is a person,
firm or corporation who pursues the business of lending money upon in
terest and taking as security for the payment .of such loan and interest
an assignment of wages, or an assignment of wages with power of at

torney to collect the same or other order for unpaid chattel mortgage
or bill of sale upon household or kitchen furniture. [Act March 1, 1915,
ch. 48, § 1.J

The act took effect 90 days after adjournment of the Legislature which occurred on

March 20, 1916.

Constitutionallty.-The Court of Criminal Appeals, in determining whether this act
is constitutional, has nothing to do with the wisdom of the law. The act is constitution
al, as promoting the puhlic welfare. It is not invalid as making a capricious or unrea

sonable classification, because of its exclusion of bankers or other money lenders not
taking the same security of wages, household goods, etc. Such act held not void for not
levying a penalty for its violation, when construed with section 10 thereof, assessing a

specific penalty, and with the usury laws, and is not unconstitutional as impairing the
right to contract. Ex parte Hutsell (Cr. App.) 182 S. W. 468.

Art. 6171b. Bond required.-No person, firm or corporation . shall
pursue the business of a loan broker without first having given bond
with at least two good and sufficient sureties or the guaranty of some

solvent bonding companyauthot ized to do business in this State, in the
sum of five thousand ($5000) dollars, payable to the State of Texas, ap
proved by and filed with the clerk of the County Court of the county in
which such person, firm or corporation proposes to pursue said business,
conditioned that such person, firm or corporation shall faithfully comply
with each and every requirement of the law governing such business,
and will pay to any person dealing with such loan broker any judgment
that may be obtained against him. [Id., § 2.]

.

Vaiidity.-This article held not to impose unreasonable requirements. Ex parte Hut
sell (Cr. App.) 182 S. W. 458; note under art. 999jj.

Art. 6171c. Registration of bond.-The bond required by the pre
ceding article shall be recorded and safely kept in the office of the clerk
of the County Court of the county in which such loan broker pursues
such business, the recording fees thereof to be paid by such loan broker,
and a new bond shall be given, filed and recorded in the same manner as

the first one, -every twelve months during the continuance of such busi
ness. [Id., § 3.]

Art. 6171d. Separate offices.-A bond shall be required and given
•

by each loan broker for each and every separate office or place of busi-
ness which he may conduct, [Id., § 4.]

.
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Art. 6171e. Broker to keep register of loans.-Each loan broker
shall keep a well-bound book in which he shall register all his transac

tions as a broker' at the time same occurs; . such registry shall show (1)
the articles of property securing the loan, if the same be secured by chat
tel mortgage or bill, of sale on household or kitchen furniture; (2) the
assignment of wages, or the assignment of wages with power of attor

ney to collect the same, or other order for unpaid wages given as securi-:

ty, giving the name of the person receiving the money, and the person
by whom such person is employed, or by whom it is expected that he
will be employed, and in whose service it is expected that he shall earn

the salary or wages; (3) the amount .of money received by the borrow
er ;: (4) the amount to be received back by the loan broker, and the time
in which he is to receive back such payment; (5) the rate of interest or

discount agreed upon. [ld., § 5.]
,

Validity.-This article does not impose unreasonable requirements. Ex parte Hutsell
(Cr. App.) 182 S. W. 458.

Art. 6171f. Public inspection of register.-Such books shall be kept
open for inspection, and that the broker shall give to the party borrow
ing, a ticket showing the amount of cash actually received, and showing
the amount paid back by the borrower to the loan broker on each pay
merit, such tickets to correspond with the entry on the book of the regis
ter. [Id., '§ 6.]

Art. 6171g. Loan broker to file power of attorney to receive service:
of p,rocess.-Each loan broker as defined in Section 1 of this Act [Art.
6171a] engaged in doing or desiring to do business in this State shall file'
with the County -Clerk of the county in which he or it is engaged in
doing such business or desires to do such business an irrevocable power
of attorney duly executed, constituting and appointing the County Judge'
of the county in which he or it is engaged in doing business or in which
he or it desires to do business, and to his successors in office, his or its,

duly authorized agent and attorney in fact, for the purpose of accepting'
service for him or it, or being served with citation in any suit brought
against him or it in any court of this State by any person, firm, company
or corporation, and consenting that the service of any civil process upon
such County Judge as his or its attorney for such purpose, in any suit
or proceeding, shall be taken and held to be valid, waiving all claim and
right to object to such service or to any error by reason of such service'
and such appointment, agency and power of attorney, shall by its terms
and recitals provide that it shall continue and remain in force and effect
so long 'as such loan broker continues to do business in this State and
so long as it shall have outstanding any claim of any character held by
any citizen, firm, company or corporation of this State or by the State of
Texas against him or it, and until all claims' of every character, so held
by any citizen, firm,' company or corporation or by the State of Texas"
shall have been settled. Said power. of attorney shall be signed in person
by any individual loan broker and by each member of any firm, partner
ship or association engaged in business as a loan broker, and if such
loan broker is a corporation it shall be signed by the president or vice
president and by the secretary of such corporation, and shall be attested
by the seal of such corporation. Each such power of attorney shall be
acknowledged before some officer authorized by the laws of this State

• to take acknowledgements. TId., § 7.]
Constltutlonality.-This article held not unconstitutional. Ex parte Hutsell (Cr,

App'.) 182 S. W. 458.
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Art. 6171h. Payment of judgments.-If any judgment upon any
bond given by any loan broker shall remain unpaid for sixty days after
final judgment and execution thereon, it shall be unlawful for such loan
broker to continue to run such business, and the same shall be punished
by fine of not less than $50.00 nor more than $250.00, and each and 'every
day in which such loan broker conducts such business shall be a new

and separate offense. Each and every person employed by and engaged
in the conduct of such business shall be guilty of unlawfully conducting
the same, if the' same be conducted without a bond, or after the forfei
ture of such bond as above described. [Id., § 8.]

Validity._;This article held within the legislative authority. Ex parte Hutsell (Cr.
App.) 182 S. W. 458.

Art. 6171i. Judgments collectable from bond.-Any judgment ob
tained by any person against a loan broker under these articles or under
the laws of the State of Texas shall be collectable out of the bond herein
provided for. [Id., § 9.]

Note.-Section 10 makes it an o,ffense to make loans without a compliance with the
act, and is set forth in Vernon's Pen. Gode 1916 as art. 999lZl.

Constltutionality.-The invajidity of this article, making the broker'S bond liable to

any judgment obtained against him, would not make the whole act invalid, where the
bond prescribed by section 2 would meet such liability. Ex parte Hutsell (Cr. App.) 182
s. W. 458.

This act held not void for not levying a penalty for its violation, when construed
with this article, and with the usury laws. Id.

Art. 6171j. Consent of wife to security for loan.e=Each assignment,
mortgage, power of attorney to collect or other transfer of the salary or

wages of a married man,and each bill of sale or chattel mortgage upon
the household and kitchen furniture of a married man shall be void un

less the same be made and given with the consent of the wife, and such
consent shall be evidenced by the wife joining in the assignment, mort

gage, power of attorney to collect or other transfer of salary or wages,
and the signing of her name thereto and by her separate acknowledge
ment thereof, taken and certified to by a proper officer, substantially in
the mode provided by law for the acknowledgement by the wife of a con

veyance of the homestead. [Id., § 11.]
Art. 6171k. Annual tax.-Every loan broker shall pay an annual

tax of one hundred' and fifty dollars to the State of Texas for each and
every place, of business. [Id., § 12.]

Constitutionality.-This act is not invalid, as imposing a prohibitive tax. Ex parte
Hutsell (Cr. App.) 182 S. W. 458.

Construction.-Under this act; it is the occupation that one pursues that is licensed
and taxed, and not the mere loaning of money on security, and, though one making an
-occastonaj loan is not within its provisions, the act is not thereby rendered discrimina
tory. Ex parte Hutsell (Cr. App.) 182 S. W. 458.

Art. 61711. Compromises for usury void.-All compromises for usu

ry or unlawful interest collected and' received are contrary to public poli...

·cy, and shall be void. [Id., § 13.]
Constitutionality.-This article making compromises for usury void, held not uncon ...

lltitutional. Ex parte Hutsell (Cr. App.) 182 S. W. 458.
.
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TITLE 104

PENITENTIARIES AND CONVICTS

Chap.
1. System of prison government.
2. Prison regulations and discipline.

Cha� \

3. Workhouses and county convicts.
4. Hiring of county convicts.

CHAPTER ONE

SYSTEM OF PRISON GOVERNMENT
Art.
6174. Prison labor not to be leased to pri

vate parties.
6175. Board of prison commissioners; ap

pointment; term.
6181. Chairman; quorum; records.

Art.
6186. Modern buildings to be erected and

equipped.
6188. Prison funds.

\

6196. Salaries and qualifications of under
officers and employes.

Article 6174. Prison labor not to be_leased to private parties.-It is
hereby declared the policy of this State to work all prisoners within the
walls and upon the farms owned or leased by the State, and in no event
shall the labor of a prisoner he sold to any contractor or lessee nor shall
any prisoner be worked on any farm not owned or leased by the State
or otherwise upon shares. [Acts 1910, 4 S. S., p. 143, § 3; Act May 19,
1917, 1st C. S., ch. 32, § 1.]

Explanator-y.-The act amends arts. 6174, 6181, 6186, 6188, 6196, 6201, 6212, 6214, 6215,
6220, 6223,' 6224, 6227, and adds art. 6231a, tit. 104, chapters 1 and 2, Rev. Civ. St. 1911.
Sec. 2 repeals all laws in conflict. Took effect 00 days after May 17, 1917, date of ad
journment.

Art. 6175. Board of prison commissioners : appointment; term.
Effect of constitutional amendment.-Plaintiff was appointed, during recess, by the

Governor as a prison commissioner under this article, creating the board of prison com

missioners, and thereafter, before the Legislature convened, Const. art. 16, § 58, was

amended, so as to make the office a constitutional office, and the same day such amend
ment took effect the Senate confirmed the appointment. Held, that pla.irrtlff had no title
to the constitutional office, and hence a court of equity would not restrain interference
with his possession. Stamps v. Title (Civ. App.) 167 S. W. 776.

.

Art. 6181. Chairman; quorum; records.-The prison commission
shall select one of its members as chairman and a majority of said com

mission shall constitute a quorum for the transaction of business. The
commission shall keep, or cause to be kept, in a well. bound book a min
ute of all proceedings. [Acts 1910, 4 S. S., p. 143., § 10; Act May 19,
1917, 1st C. S., ch. 32, § 1.]

See note under art. 6174.

Art. 6186. Modern buildings to be erected and equipped.-The
prison commission is authorized, and it shall be its duty to cause to be
constructed upon the land now belonging to the prison system, and upon
such land as may be bought hereafter all necessary modern well ventilat
ed prison buildings with proper bathing facilities and all necessary sani
tary water closets and other sanitary arrangements within such build
ings; also sanitary kitchens, dining rooms, hospitals, school rooms, and
chapels, and other necessary conveniences for the benefit of the prison
ers, [Acts 1910,4 S. S., p. 143, § 15; Act May 19, 1917, 1st C. S., ch. 32,
§ 1.]

See note under art. 6174.
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Art. 6188. Prison funds.-On the first Monday of each month, the

prison commission shall remit to the State Treasurer all moneys received

by them as such, from whatever source during the preceding month and
belonging to the system. The treasurer shall hold such fund as bailee
for the prison commission, which fund shall be known as the prison com

mission account, and he shall give to the prison commission a deposit
receipt for same, and shall payout same on draft by the officer designat
ed by Article 6192. The prison commission is authorized to draw upon
the prison commission account with the State Treasurer such sum or

sums of money and at such time or times as in their judgment may be

necessary for the transaction of the business of the system; provided,.
they shall not draw for a sum that will give them in hand and in bank,
subject to disbursement, a sum in excess of one hundred and seventy
five thousand ($175,000) dollars; and provided further, the account of
the prison system with the state treasurer shall in no event be over

drawn, and in no event shall the state treasurer ever permit an overdraft
against the prison commission account to be paid. On December 1st of
each year the State Treasurer shall ascertain the interest earned by the
fund belonging to the prison system from the state depositories and

place said sum to the credit of the prison commission account and send
deposit receipt to the prison commission. [Acts 1910, 4 S. S., p. 143, §
17; Act May 19, 1917, 1st C. S., ch. 32, § 1.]

See note under art. 6174.

Art. 6196. Salaries and qualifications of under-officers and em

ployes.-The prison commission shall, except as provided in this Title,
fix the salaries of all officers and employes of the prison system upon
such basis as the labor and ability of the officer or employe entitles him
to, such salary to be paid monthly at the end of each month. They shall
pay to those employed as guards of the convicts a salary of not less than
forty ($40.00) dollars per month; and furnish them board and lodging
free. No person shall be employed as a guard to guard convicts who is
not at Ieasttwenty-one years of age, of good moral character, and who is .

not able to read and write and has not a fair knowledge of the English
language ; and the prison commission may provide such other qualifica
tions as they may deem expedient; provided, that no person shall be em

ployed as a guard who is in any way addicted to the use of alcoholic or

intoxicating liquors; and the prison commission shall require all officers
and employes connected with the prison system to familiarize themselves
with and conform to the rules and regulations and laws governing the
prison system of this State; provided, the prison commission shall re

quire all officers and employes with the prison system of this State to
take and subscribe to the oath of office prescribed by the Constitution.
[Acts 1910, 4 S. S., p. 143., § 29; Act May 19, 1917, 1st C S., ch. 32, § I.}

See note under art. 6174.
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CHAPTER TWO

PRISON REGULATIONS AND DISCIPLINE

Art.
6201. Transportation of prisoners; exami

,

nation and classification; furnish
ing with copy of rules.

'6212. Only married men employed as

guards for female prisoners.
'6214. Credits to prisoners who work; for

feiture.
'6215. Sunday labor.

Art,
6220. Restrictions of the amount of labor

required.
6223. Death of prisoner; disposition of re

mains; record.
6224. Report -of accidental death; penalty

for failure; fees.
6227. Discharge of prisoner.
6231a. Prison commission may maintain

suits; offsets and counterclaims.

Article 6201. Transportation of prisoners; examination and classifi
cation; furnishing with copy of rules.-It shall be the duty of the prison
commission to make suitable and proper provisions for the safe and

speedy transportation of prisoners from counties where sentenced to the
prison at Huntsville, or to some other point in the prison system, as pro
vided hereinafter, or by the sheriffs of the respective counties if such sher
iffs are willing to perform such services as cheaply as said commission
can have it done otherwise by reliable and competent parties under their
direction. Transportation of State prisoners shall be on State account.

Each prisorier who may, by direction of the prison commission, be taken
direct to Huntsville from the place of conviction shall, upon arrival, be
required to make a statement giving brief history of his life, showing
where he has resided, the names and post office address of his near rela
tives, and such other facts as will tend to show his past habits and char-

'ader. Inquiry shall be made by the prison physician, as may be directed
by the commission, into the physical and mental condition of each such
State prisoner so that the character of labor of which the prisoner is ca

pable may be determined, and that in the event of infectious or contagious
diseases, proper restriction may be imposed. The prison commission
may in its discretion direct that such class. of State prisoners as it is the

policy of the prison system to employ in farm labor upon the State farms
be sent direct from the place of conviction to such farm as they shall
direct. In the event the prison commission shall direct a State prisoner
sent direct to a State farm, such prisoner shall, upon arrival at the farm,
be required to make the statement hereinbefore required of those sent to

Huntsville, and the prison physician of such farm shall. make the neces

sary examination of the physical and mental condition of such State
prisoner and shall file such report with the prison. commission. Each
State prisoner shall be furnished with a copy of the prison rules and reg
ulations providing for regulating conduct and labor of prisoners and offi
cers connected with the system and such other information and en

couragement as will enable him to conform to the rules. The prison
commission shall verify by correspondence' or otherwise, as far as prac-

.ticable, the statements made by him and shall preserve the record and in
formation so obtained, for future reference. [Acts 1910, 4 S. S., p. 143, §
20; Act May 19, 1917, 1st C. S., ch. 32, § 1.]

. See note under art. 6174.

Art. 6212. Orlly married men employed as guards for female pris
oners.-At the place where female prisoners are kept, none but married
men shall 'be employed as guards; and the house for such guards and
their families shall be provided by the State, in which the families of the
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guards shall live. [Acts 1910, 4 S. S., p. 143, § 37; Act May 19, 1917,.
1st C. S., ch. 32, § 1.]

.

See note under art. 6174.

Art. 6214. Credits to prisoners who work; forfeiture.-Every pris
oner who shall do extra work or work over time shall be entitled to a

credit for same and diminution of time, as hereinafter provided, as corn
mutation time to be allowed to him in addition to the commutation time
for good conduct now provided by law in Article 6217 of the Revised
Civil Statutes of 1911; provided,' such commutation time may be for
feited in whole or in part by the prison 'commission for mis-conduct or

violation of the rules of the prison system. [Acts 1910, 4 S. S., p. 143, §
39; Act May 19, 1917, 1st C. S., ch. 32, § 1.]

See note under art.. 6174.

Ar1;. 6215. Sunday labor.-No prisoner shall beworked on Sundays,
except in cases of emergency or extreme. necessity; provided, the prison
commission shall be authcrized to work prisoners on Sunday at labor
that is necessary to be performed. such as cooks, waiters, lot men, and
men attending to stock, and men engaged in the necessary operation of

machinery; provided, for each Sunday or each hour on Sunday a pris
oner is so worked, he shall have deducted from his time two days for one

day or two hours for one hour so worked by him as commutation time in
addition to the commutation time now provided by law for good be
havior. [Acts 1910, 4 S. S., p. 143, § 40; Act May 19, 1917, 1st C. S.�
ch. 32, §� 1.]

See note under art. 6174.

Art. 6220. Restrictions on amount of labor required.-Prisoners
shall be kept at work under such rules and regulations. as may be pre
scribed by the prison commission. No greater amount of labor. shall be
required of any prisoner than his physical health and strength will rea

sonably permit, nor shall any ·prisoner be placed at such labor as the
prison physician may pronounce him unable to perform. No prisoner
upon his admission to prison, shall be assigned to any labor until having
first been examined by the prison physician. Provided, that no prisoner

··shall be required to work more than nine hours per day, except that the
commission shall be authorized to work the prisoners on the farms of the
prison system in accordance with the following plan.

During the months of December, January, and February, nine hours;
During the months of March, April, July, August and November, ten

hours; during the months of May, June, September and October, eleven
hours. -

The commission is further authorized to work prisoners on the farms
such time in addition to that stipulated above, as may be agreed on by
convicts who are desirous of shortening their terms as hereinafter pro
vided.

Provided, that for each hour a prisoner may work in excess of nine
hours a day, an equal amount of time shall be deducted for the term of
his sentence in addition to the commutation for good behavior now al
lowed by law; for each nine hours of over time he shall be entitled to
one day off his sentence.

The hours of labor shall be computed from the time of arriving at
the place of work, where the distance is not greater than one mile and a

half from the prison building, till the time of stopping work exclusive of
the intermission allowed for dinner which shall not be less than one'

hour. Provided, life: term prisoners who are worked over or extra time,
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who, by reason of the nature of the sentence, can not earn commutation,
shall have entered and shown on his record as a credit, the amount of
aver time worked, which shall be counted as time served on their sen

tences in addition to the actual time served, on the same rate as prison
el'S having a term of years, which shall be reckoned in the consideration
of their cases when applying for pardon or parole. Any officer or em

ploye violating any provision of this Article shall be dismissed from the
,service. [Acts 1910,4 S. S., p. 143, § 45; Act May 19, 1917, 1st C. S., ch.

32, § 1.]
See note under art. 6174.

Art. 6223. Death of prisoners; disposition of remains; record.
The prison commission shall make such rules and regulations as it may
deem necessary and proper regarding reports of death of prisoners to rel
atives and friends, and with respect to the delivery of the bodies of pris
oners to relatives and friends; provided the prison commission shall
cause to be kept a record of the deaths of the prisoners and the disposi
tion of the bodies. [Acts 1910, 4 S. S., p. 143, § 48; Act May 19, 1917,
1st C. S., ch. 32, § 1.]

See note under art. 6174.

Art. 6224. Report of accidental death; penalty for failure; fees.
The prison commission or other persons in charge of prisoners, upon the
death of any prisoner under their care and control, if he die suddenly or

from accident or injury, shall at once notify the nearest justice of the
peace of the county in which said prisoner dies of the death of said pris
oner, and it shall be the duty of such justice of the peace, when notified
of the death of such prisoner, to go in person and make a personal ex

amination of the body of such prisoner, and said justice of the peace shall
reduce to writing the evidence taken during such inquest, and shall fur
nish a copy of same to the district judge of the county in which said
prisoner died; and the copy so furnished to said district judge shall be
turned over by the district judge to the succeeding grand jury; and the
said judge shall charge the grand jury if there should be any suspicion of
wrong doing shown by the inquest papers to thoroughly investigate the
cause of such death, provided that no inquest shall be required when the

prisoner died from natural causes, and has been under the care of
the prison physician. Any officer or employe of the prison system hav
ing charge of any prisoner at the time of the death by accident, injury or

sudden death of such prisoner, who shall fail to immediately notify a

justice of the peace of the death of such prisoner, shall be guilty of a mis
demeanor, and upon conviction thereof, shall be punished by a fine of
not less than one hundred ($100.00) dollars nor more than five hundred
($500.00) dollars, and by confinement in the county jail not less than

sixty days, nor more than one year; provided, that the justice of the
peace making such examination shall be paid a fee as is now provided
by law for holding inquests, said fee to be on sworn account thereof ap
proved and paid by the prison commission out of the penitentiary funds.
[Acts 1910, 4 S. S., p. 143, § 49; Act May 19, 1917, 1st C. S., ch. 32, § 1.]

See note under art. 6174.

'Art. 6227. Discharge of prisoner.s=When a prisoner is discharged
he shall be furnished with a written or printed discharge .from the prison
commission signed by the chairman of the board of prison commission
ers with the seal of the commission affixed, giving prisoner's name, date
of sentence, from what county sentenced, the amount of commutation
received,

.

if any; the trade he has learned, if any; his proficiency in
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same, and such other description as may be practicable. He shall be fur
nished with a suit of clothing of good quality and fit, two suits of un

derwear, one pair of shoes and a hat, one shirt, $5.00 in money in addi
tion to any money which he may have to his credit with the prison com

mission, and redeemable and Non-transferable railroad transportation to

the place from which he was sentenced 'or to such place as he may de
sire, provided, that the same be not a greater distance from the place
where he is released than the place from which he was. sentenced. [Acts
1910,4 S. S., p. 143, § 52; Act May 19, 1917, 1st C. S., ch. 32, § 1.]

See note .under art. 6174.

Art. 6231a. Prison commission may maintain suits; offsets and
counterclaims.-The prison commission is hereby authorized, subject to

the approval of the Governor of this State, to bring and maintain in any
court of competent jurisdiction in this State, suits for the collection and
enforcement of all demands and debts now owing or which may here
after become owing to said prison commission, which suits may be main
tained in the courts of competent jurisdiction of the county in which the
residence of the prison commission is fixed by law. 'In such suits the
defendant or defendants are hereby authorized to plead and urge by
way of offset and counter-claim any valid and lawful claims and de
mands which such defendant or defendants may have against the prison
commission. [Act May 19, 1917, 1st C. S., ch. 32, § 1.]

See note under art. 6174.

CHAPTER THREE

WORKHOUSES AND .COUNTY CONVICTS

Article 6232.
.

[3727] Commissioners' courts to establish work
houses, etc.

Cited, Jarvis v. Taylor County (Civ. App.) 163 S. W. 334.

CHAPTER FOUR

HIRING COUNTY CONVICTS
A� Art
62.49. Convicts may be hired out. 6253. Suit on bond.
6251. Hirer shall give bond, and its requi-

sites.

Article 6249. [3744] Convicts may be hired out.
Residence of parties In county of convlctlon.-Ex parte Medaris, 38 o-. R. 493, 43 S.

W.517.
.

Art. 6�51. [3746] Hirer sha11.give bond and its requisites.
Cited, Jarvis v. Taylor County (Civ. App.) 163 S. W. 334.

Requisites of bond.-Under this article, requiring two sureties oil a convict bond, a.
bond executed by one as prtncipal and another as surety was invalid. A convict bond
invalid as a statutory bond because not signed by two sureties as required by this ar
ticle, held obligatory as a common-law bond; the custody and control of the convict
given on execution and delivery of the bond being a sufficient consideration for such
bond as a common-law obligation, though it was invalid as a convict bond. Harris v.
Taylor County (Civ. App.) 173 S. W. 921.

Art. 6253. [3748] Suit on bond.
Cited, Jarvis v. Taylor County (Civ. App.) 163 B. W. 33'.
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TITLE 105

PENSIONS

Chap.
2. Confederate soldiers and sailors.
3. Mothers' pensions.

Chap.
4. Mortuary pension warrants.

CHAPTER TWO

CONFEDERATE SOLDIERS AND SAILORS

Art.
6267. Tax; 'fund for payment of pensions.
6267a. Pension, to whom granted.
6268. Application, how made.
6272. What constitutes indigency.
6273. Payments, to be made when; affida

vit; warrant.
6273a. Proof in case of disability of pen

sioner.

Art.
6279. Appropriation, how allotted to pen

sioners.
6279a. Repeal.

COMMISSIONER OF PENSIONS

6283. Salary and general duties of.

Article 6267. Tax; fund for payment of pensions.-There shall be
levied and collected in the same manner and at the same time that other
taxes are levied and .collected for the year 1913., and annually thereafter,
an Ad Valorem tax of five cents on the one hundred dollars valuation
thereof on all property owned in the State, on the first day of January
of the year 1913� and of every year thereafter and on all property sent

out of the State prior to the first day of January of any of said years, for
the purpose of evading the payment of taxes thereon, and afterwards re

turned to the State, except so much thereof as may be exempted by the
Constitution and laws of this State or of the United States which valua
tion shall be made in the manner prescribed by law for the assessment,
levy and collection of other State and County taxes which said tax so
levied and collected, shall be paid into the treasury of the State of Texas,
in the same manner as other State taxes, and shall constitute a special
fund for the payment of pensions for service in the Confederate army and
navy, frontier organization, militia of the State of Texas and for the
widows of said Confederate soldiers or sailors serving in said armies,
navies or organizations or militia, in the manner and under the rules and
regulations prescribe herein and prescribed in existing law not repealed
hereby and' as may be hereafter prescribed by law. Which said fund is

hereby expressly appropriated by the Legislature of the State of Texas
for the purpose herein stated. [Acts 1909, p. 231, § 1; Acts 1913, p.
282, § 1; Act April 3, 1917, ch. 188, § 2.]

Explanatory.-The act amends ch. 141, general Taws 33rd Legislature, so as to read
as set forth in the above article and arts. 6267a, 6268., 6272, 6279, 6279a, post, and art.
317a, Penal Code, post. The act also repeals said chapter 141 and arts. 6267, 6268, 6272"
and 6279, Rev. St. 1911. See art. 6279a, post. Took e:ttect 90 days after March 21, 191J.7,
date of adjournment.

Art. 6267a. .Pension, to whom granted.-Out of the fund to be created
under the provisions of Section 2 hereof rArt. 62671, there shall be paid an

annual pension of Eight and one-third ($8Vs) Dollars per month, the
same to .be paid quarterly on the first day of September, December,
'March and June of each year to every disabled and indigent soldier,
who, under special laws of the State of Texas, during the war between
the States, served for a period of at least six months in organizations for
the protection of the frontier against Indian raids and Mexican maraud-

1410



Chap: 2) PENSIONS Art. '6268

ers, and to every indigent 'and disabled soldier of the militia of the State
of Texas who was in active service for a period of 'at least six months
during the war between the States, and to every widow of such soldier
who is in indigent circumstances and who was married to such soldier

prior to January 1, 1900, and has never remarried, and to every indigent
and disabled Confederate soldier or sailor who served for a period of at

least three months of active service in the armies or navies of the Con
federate States of America during the war between the States, and who
became a resident of the State of Texas prior to January 1st, 1900, and
who has been a bona fide resident of the State of Texas continually since

January 1st, 1900, and to every widow of such Confederate soldier or

sailor who is in indigent circumstances and who became a resident of the
State of Texas prior to January 1st, 1900, and who has been a bona fide
resident of said State continually since January l st, 1900, and who was

married to such soldier or sailor! prior to January 1, 1900, and who has
never remarried, and provided that the word "widow" as used in this
Act and in the existing law shall not apply to nor include women born
since 1861; and provided, that in the event the appropriation made by
the State Legislature out of such special fund' for anyone year shall

prove insufficient to pay in full said pensions, there shall not thereby be
created a deficiency outstanding as a valid claim against the State of
Texas, and each pensioner shall only receive, except as herein or in ex

isting law otherwise provided for, his or 'her pro rata according to the
amount appropriated for that year. [Acts 1913, p. 282, § 2; Act April 3,
1917, ch. 188, § 3.]

See note under art. 6267.

Art. 6268. Application, how made-e-Every person, entitled to a

pension under the foregoing sections of this Act [Arts. 6267, 6267a, 6272 J,
shall make application in writing and under oath for the same, to the
County Judge of his or' her residence. Such application shall state the
name, age and residence of the aplicant and his or her occupation, if
able to engage in one, his or her physical condition, and each and every
fact necessary to qualify and entitle the applicant to a pension under the
foregoing section of this Act [Art. 6272]; provided that persons now on

the pension rolls of the State shall not be required to file a new applica
tion under this Act.

In the event the applicant is such a soldier or sailor as is prescribed
in the foregoing section of this Act [Art. 6272], in said application he
shall- state the company andregiment in which he was enlisted in the
Confederate army or the militia of Texas, or in the event 'he served in an

organization for the protection of the frontier against Indian raids or

Mexican marauders, and shall name and identify such organizations, or

if he were an officer commissioned by the President of the Confederate
States or by the Governor, or other competent authorities of the State
of Texas, in said army, navy, militia or frontier organization, he 'shall
state the date of his commission and his rank therein; and if he were

detailed directly under the provision's of the conscript law for duty in
any of the armories or shops of the Confederate Government or for any
?ther labor necessary for the maintenance of the army in the field, and

�f he served in the Confederate Navy" he shall state the time of service
111 each case. Each applicant shall also state in his application what
property, effects and income he possesses and shall furnish the testimo

�y of at least two credible witnesses who personally know that he en

listed in the service and performed the duties of a soldier or a sailor
claimed by him; provided however, that if an applicant for a pension
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cannot secure the testimony of two witnesses, then he may furnish docu
ments or evidence in connection with his service in the army or navy or

militia, of such organization as may establish his claim for a pension.
These proofs shall be made under oath and in writing before the County
Judge of the county of the residence of the applicant,. unless such appli
cant or the witnesses are not physically able to appear before the County
Judge, or from other circumstances beyond the control of the applicant,
cannot appear before the County Judge, then such evidence may be made
before any officer authorized to administer oaths; provided that when
the proof is made before any other officer than the County Judge the
County Judge shall certify that the applicant and witnesses are of trust

worthy character and entitled to credit and that the officer before whom
the proof is made in duly qualified and authorized by law to administer
oaths and take affidavits. The County Judge shall also certify to the
citizenship of the applicant, who must have been a bona fide resident of

.

the County in which he or she makes his or her application for a period
of six months next before the date of said application and which fact
shall be stated in the certificate of the County Judge. In every case the
officer taking the proof shall administer the oath to each applicant and
witness before they sign the affidavit. Provided further that if it be nec

essary for the applicant to go outside of the county and state for proof to
establish such application, such proof may be submitted in the form of
affidavits made in due form before some officer authorized to administer
oaths and take the depositions of witnesses and accompanied by cer

tificates from theCounty Judge of the County where made, that the wit
nesses are of trustworthy character and entitled to credit. In case the

applicant be a widow of a soldier or sailor, who, if living would be en

titled to a pension under the provisions of Section 3 of this Act [Art.
6267a], she shall make written application for such pension and therein
state, under 'oath, that she is in fact the widow of such soldier or sailor
as near as possible therein state the facts showing her to be entitled to
receive a pension under the provisions of Section 3 ·of this Act [Art.
6267a], in the same manner as the applicant who is such a soldier or

sailor must make such proof as herein stated, and thereupon such widow
shall be entitled to receive such pension on the same terms as other pen
sioners. In the event such widow cannot make such proof, she may, by
complying with the provisions of Article 6270, Revised Statutes, become
entitled to receive a pension on the terms and conditions stated in said
Article. [Acts 1909, p. 231, § 2; Acts 1913, p. 282, § 4; Act April 3,
1917, ch. 188, § 5.]

See note under art. 6267.

Art. 6272. What constitutes. indigency.c='I'o constitute indigency
within the meaning of this Act, neither the applicant nor his wife if the

applicant be a married man, nor both together, nor the widow, if the ap
plicant be a widow, shall own property, real or personal, exceeding in
value One Thousand ($1,OOO.00) Dollars, exclusive of the homestead,
and if its value be not in excess of One Thousand ($1,000.00) Dollars,
and exclusive of household goods and wearing apparel; and such appli
cant shall not be in the enjoyment of an income, annuity, the emolu
ments of an office or wages for his or her services in excess of Three
Hundred ($300.00) Dollars per year, now in the receipt of aid or of a

pension from any State of the United States, or from any other public
source; not an inmate of the Confederate Home or other public institu
tion at the expense of the State. Persons who are not indigent under the
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foregoing definition shall not be entitled to a pension under this Chapter.
r Acts 1909, p. 231, § 6; Acts 1913, p. 282, § 3; Act April 3, 1917, ch. 188,
§ 4.].

See note under art. 6267.

Art. 6273'. Payments to be made when; affidavit; warrant.-The

payment of such pension shall begin on the 1st day of March and .Sep
tember of each year, payable at the end of each quarter and on and after
the first of each quarter. The pensioner shall make his or her affidavit,
or shall, in case of old age, infirmities, or physical disabilities, prevent
ing him or her from appearing before some officer authorized to adminis
ter oaths, make statement in writing as to his or her claim or rights, in
the presence of two creditable witnesses who are in no wise related to
the applicant, stating the County of his or her residence, post office ad
dress, and that he or she is the identical person to whom a pension has
been granted under this law, and that the conditions which existed at

the time of making his or her application and on which the pension was

originally granted, still exist, which af-fidavit shall be supported by the
affidavit of some other creditable person or persons to the same fact,
and which affidavit may be made before anyone authorized to adminis
ter oaths, which affidavit shall be 'filed with the Commissioner of Pen
sions for examination, and if approved by him the Comptroller of Public
Accounts shall draw his warrant to the amount of such pension on the
Treasurer, and upon presentation the Treasurer shall pay the same out
of any money in the Treasury which may be appropriated to this pur
pose. [A.cts 1909, p. 231� § 7; Act March 22, 1915, ch. 103, § 1.]

Sec. 3 repeals all laws in conflict. The act became a law March 22, 1917.

Countersigning warrants.-Under Act August 19, 191(} (Acts 31st Leg. [3d Called
Sess.] c. 17) § 26, subd. 3, and Act March. 26, 1909 (Acts 31st Leg. c. 118) §§ 7, 15, regu
lating the issuance of confederate pension warrants, it is not necessary to the validity
thereof that they be countersigned by the state treasurer before being sent out by the
comptroller. Dreeben v. State, 71 Cr. R. 341, 162 S. W. 501.

Art. 6273a. Proof in case of disability of pensioner.-If the pension,
er, on account of old age, infirmities or physical disability, shall make
his or her statement in writing in the presence of two creditable wit
nesses, as provided in Section 1, of this Act [Art.•6273], it shall be suffi
cient for one of such witnesses, in whose presence the statement was

made, to make affidavit stating that said statement was made and signed
in his or her presence and that. the statements contained therein are

within the knowledge of affaint, true and correct, and when such affi
davit has been made by such person and approved by the Comptroller
of Public Accounts, he shall draw his warrant for the amount of such
pension in the same manner as if the oath had been made by the pension
er and payment of same shall be made by the Treasurer, as provided in
Section 1 ofthis Act. [Act March 22, 1915, ch. 103, § 2.]

Art. 6279. Appropriation, how allotted to pensioners.-On the first
d�y ?f September and on the first day of March of each year, the Com
n:-IsslOner of Pensions shall first allot to each blind, mained, and totally
dIsa?led soldier or sailor or the blind and totally disabled widow of such
soldier or sailor, the sum of Eight and one-third ($8 1-3) Dollars per
month for each year, and the remainder of said appropriation shall be
equally proprated among the pensioners who are in indigent circum
stances. only, and whose claim to pensions have been established and
filed WIth the C.ommissioner of Pensions, as provided by law; and the
�omptroller shall issue his warrants for the amounts due said pensions
III the manner provided by law, and all pensioners to be paid at the end
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of each quarter and all such pensions shall begin on the first day of the
quarter next succeeding the filing and establishment of such application;
provided, however, that the Commissioner of Pensions is authorized to

fill, after the apportionment is made, any vacancies created by death or

other causes, at any time between the first day of March and the first
day of September each year. [Acts 1909, p. 231, § 15; Acts 1913, p. 282,
§ 5; Act April 2, 1917, ch. 175, § 1; Act April 3, 1917, ch. 188, § 6.]

Explanatory.-This article supersedes Act April 2, 1917, ch. 175, p. 387, general laws
35th Legislature, regular session, amending sec. 5 of House Bill No. 25, passed by 33rd
Legislature, regular session 1913, approved April 7, 1913. See note under art. 6267.

Act April 2, 1917, ch. 175, amends "section 5 of House Bill No. 25, passed by the.
Thirty-third Legislature at the regular session 1913, and approved April 7, 1913, relating
to prorating the appropriation for Confederate pensions among the pensioners," etc.
Took effect 90 days after March 21, 1917, date of adjournment.

Art. 6279a. Repeal.-That Article 6267 and 6268 arid 6272 and 6279,
Revised Statutes of 1911, and Chapter 141 of the Acts of the Thirty-third
Legislature and all other laws and parts of laws in conflict herewith be
and the same are hereby repealed, but this Act be cumulative of all ex

isting laws not in conflict herewith. [Act April 3, 1917, ch. 188, � 7.]
Note.-Sec. 8 is a criminal provision, and is set forth 'post as art. 317a, Penal Code.

COMMISSIONER OF PENSIONS

Art. 6283. Salary and general duties of.
S'ee arts. 7076 and 7(}85b, fixing salary of commissioner.

CHAPTER THREE

MOTHERS' PENSIONS
Art.
6285�. Petition to county commissioners.
6285�a. Requisites of petition.
6285�b. Service of petition and notice on

county judge.
6285�c. .Heartng ; subpeena of witnesses;

reference to commissioner.

Art.
6285�d. Award of pension; amount; dura

tion of payment.
6285�e. Supervision of expenditure; cancel

lation; protection of children ..

6285�f. May refuse allowance; action final.
6285�g. Residence in state and county.

Article 6285%. Petition to County Commissioners.c-Any widow
who is the mother of a child or children under the age of sixteen years

. and who is unable to support them and to maintain her home, may pre
sent a petition for assistance to the Board of County Commissioners of
the county wherein she resides. [Act March 29, 1917, ch. 120, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 6285%a. Requisites of petition.-Such petition shall be verified
and shall set forth the following: .

(a) Her name, the date of the death of her husband, the names of
her children, and the dates and places of their birth and the time and
place of her marriage.

(b) Her residence and the length of time that she has been a res

ident of the State, the length of time she has lived at said residence
and the address or addresses of her place or places of abode for the

previous five years, and the date, as near as possible when she moved
in and when she left said place or places of residence.

(c) A statement of all the property belonging to her and to each
of her children, which statement shall include any future or contingent
interest which she or any of them may have.
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(d) A statement of the efforts made by her to support her chil
dren.

(e) The name, relationships and addresses of all her and her hus
band's relatives, that may be known.

(f) The names, sex, and age of each of her children, giving date
and place of birth of same. [Id., § 2.]

Art. 6285%b. Service of petition and notice on county judge.-A
copy of the petition provided for in section two hereof and a notice of
the time and place when it will be presented to the Board of County
Commissioners must be served on or mailed to the County Judge as

chairman of the Board at least five days before the time the Board shall
be requested in said petition to meet to consider the same. [Id., § 3.]

Art. 6285%c. Hearing; subpoena of witnesses; reference to com

missioner.-Upon the return of the petition and notice the Board of

County Commissioners shall examine under oath all who desire to be
heard; provided, however, that the Board may, in its discretion, issue

subpoenas for the attendance of witnesses and adjourn the hearing from

day to day; and provided, however, that the, Board may refer said
matter to a commissioner to be appointed by the Board to hear such
witnesses. Said commissioner shall make a report to the Board set

ting forth the facts as proven before him. [Id., § 4.]
Art. 6285%d. Award of pension; amount; duration of payment.

If, upon the completion of the examination provided for under section
four hereof, the Board concludes that, unless relief is granted, the moth
er will be unable to properly support and educate her children, and that

they may become a public charge, it may make an order directing that
there shall be paid to the mother, monthly, out of the county funds,
the following amounts, for the maintenance and support of the children
under sixteen years old; not more than Twelve Dollars for one such
child; eighteen dollars for two children; and four dollars per month
additional for each additional child; and it is provided further that
said allowance or relief shall be discontinued after said child or any
of said children as mentioned in section one of this Act has reached
the age of sixteen years. [Id., § 5.]

Art. 6285%e.· Supervision of expenditure; cancellation; protection
of children.-It shall be the duty of the Board of County Commission
ers to see that any widow receiving an allowance as provided under this
Act is properly caring for her children, that they are sufficiently clothed
and fed, and when it is found that she is not properly caring for her
child or children, or that she is an improper guardian for such child or

children, or when the Board shall find that she no longer needs such
support as is afforded by said allowance, the Board shall thereupon re

voke or cancel any order made pursuant to this Act, at any time with
or without notice, and in lien thereof make any order that in the judg
ment of the Board may protect the welfare of the child or children.
[Id., § 6.]

Art. 6285%£. May refuse allowance; action final.-Provided that
the �on:missioners' Court shall have the right to refuse any and all
applications for allowance under this Act, and their action.in so doing
shall be final and 'not subject to review by any court. [Id., § 7.]

Art. 62851,4g. Residence in state and county.-Provided that no per
son shall be entitled to receive allowances under the terms of this Act
until after they have been a bona fide resident of the State of Texas for
five years and the County in which they make their application for at
least two years. [Id., § 8.]

1415



Art. 6285lh PENSIONS

CHAPTER FOUR

MORTUARY PENSION WARRANTS

(Title 105

Article 6285%. Mortuary warrant in lieu of warrant for quarter
during which pensioner dies.-Whenever any pensioner who has been
regularly placed upon the pension rolls under the provisions of law relat
ing .thereto, shall die and proof thereof shall be made to the Commission
er of Pensions within forty days from the date of such death, by the affi
davit of the doctor who attended the pensioner during the last illness, 'or

the undertaker who conducted the funeral, or made arrangements there
for, the Commissioner of Pensions shall have authority to approve and
have issued by the Comptroller of Public Accounts a mortuary warrant
for an amount not exceeding thirty ($30.00) dollars, payable out of the
pension fund, in favor of the heirs or legal representatives of the deceas
ed pensioner, or in favor of the .person or persons owning the accounts

(proof of the existence and justice of such accounts to be made to said
Commissioner under oath and in such form as he may require) for the
purpose of paying the funeral expenses of the deceased pensioner. In
such cases where a warrant for the pension for the quarter during which
the pensioner died has been issued, the same shall be returned to the
Commissioner of Pensions, who shall mark the same "Cancelled," and
file it with the Comptroller of Public Accounts before the mortuary war

rant herein provided for shall issue. Where such warrant for the pension
has not been issned, the same shall not be issued, but the mortuary war

rant herein provided for shall take the place thereof. [Act March 2,
1917, ch. 56, § 1.]

Nq,te.-Sec. 2 declares an emergency and provides that the act shall take effect
. April 1, 1917. Became a law March 2, 1917.
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TITLE 106

PHARMACY

Alt.
62�2. Fees of boa.rd.

Art.
6293. Pharmacists to'be licensed.

Article 6292. Fees of board.s=The State Board of Pharmacy shall be
entitled to charge and collect the following fees: For the examina
tion of an applicant for license to practice Pharmacy, Ten Dollars

($10.00); for the examination of- an applicant as an assistant phar
macist, Five Dollars ($5.00); for the renewal of a license, One Dollar

($1.00) ; said fee for the renewal shall be paid on or before the first day of
January of each year. For issuing duplicate certificates of renewal cards,
One Dollar ($1.00); for issuing license .to any proprietor or employe to

conduct a drug store in towns of not more than one thousand inhabit
ants, One Dollar ($1.00); for reciprocal exchanges of certificates with
other states, Twenty-Five Dollars ($25.00); for life member certificates
Twenty-Five Dollars ($25.00).

All fees shall be paid before any applicant shall be admitted to an ex

amination or his or her name to be placed upon the register as a pharrna
cist, or before the license, duplicate, or renewal, or life membership can

be issued. [Acts 190i, p. 394, § 13; Act March 29, 191i, ch. 128, § 1.]
Explanatory.�The act amends art. 6200, title, 106, Rev. Civ. St. 1911. Took effect !:IO

days after March 21, 1917, date of adjournment.

Art. 6293. Pharmacists to be licensed.
Failure to furnish proper drug.-In an action for injuries caused by defendant's hav

ing furnished plaintiff, i.a place of acetanilid headache tablets, poisonous antiseptic. tab
lets, evidence held suffident t(l support verdict for plaintiff. French v. De Moss (Civ.
App.) 180 S. W. 1105.
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TITLE l07A

POOL HALLS

Art.
63198..
6319b.
631ge.

Local option elections.
Order for election; where held, etc.
Laws applicable; report of elec-

tion; duty of commissioners'
court; order prohibiting; evi
dence.

Art. .

6319k. Election may be contested, when
and how, etc.

.

6319mm. Refundment of proporttonmem
amount of license tax paid.

Article 6319a. .Local option elections.
Constitutionality.-The Court of Civil Appeals has held that, since the Legislature

may exerclse all power not expressly or impliedly withdrawn, it could enact the pool
room local option law, and that it is no objection to such law that the constrtution
does not expressly authorize the Legislature to give the electors such power, and that
such act does not violate the bill of rights pr.ohibiting interference with property, etc.,
except by the due course of the law of the land, and is not unconstitutional as delegating
legislative power contrary to Const. art. 3, § 1. Roper & Gilley v. Lumpkins (Civ. App.)
163 S. W. 110. And such court has further declared that a decision of the Court of
Criminal Appeals adjudging the act constttuttonal, will be followed by a Court of Civil
Appeals. Watson v. Cochran (Civ. App.) 171 S. W. 1067.

The Court of Criminal Appeals has held that courts have no right to strfke down
laws enacted by the Legislature, no matter how unwise they may deem them, unless
they can find an inhibition in the Constitution (Ex parte Mode [Cr. App.] 180 S. W.
708); that the pool hall statute is not void as being vague, ambiguous, and indefinite,
or as conflicting with Const. U. S. amend. 14, guaranteeing equal protection of the laws,
or Const. U. S. amend. 14, or Texas Bill of Rights, § 19, providing that property shall
not be taken without due process of law (Ex parte Francis, 72 Gr. R. 30-4, 165 S. "lV. 147).
It has also held that the act is not unconstitutional as a delegation of legislative power
to make a law, or as violative of Const. art. 1, § '28, restricting the power to suspend
laws to the Legislature. Ex parte Mode (Cr. App.) lSO! S. W. 70'8; Ex parte Francis, 72
Gr. R. 304, J65 S. W. 147. But such court, in a later decision, held that, in view ot
Const. art. 1, § 28, and Rev. St. 1911, art. 7355, § 8, expressly permitting the keeping or

pool rooms, the provision authorizing local option with regard to the keeping of pool
rooms tor hire, is unconstitutional. Lyle v. State (Cr. App.) 193 S. W. 680.

The Supreme Court, however, has declared that the act is violative of Const. art.
1, § 28, as authortztng the suspension of the general law for the licensing Of poolrooms
by the voters of a county or subdivision, and that it is unconstitutional as a delegation
by the Legislature of its own proper power, Ex parte Mitchell (Sup.) 17� S. W. 953.

Relation to art. 7355.-Rev. St. 1911, art. 7355, § 8, levying an occupation tax of $20
on every billiard or pool table used ror profit, held not in conflict with or suspended by
this act. Ex parte Francis, 72 Cr. R. 304, 165 S. W. 147.

Enjoining election.-If this. act is unconstitutional, the taxpayers could enjoin the
commissioners rrom ordering an election, since the expenditure of public funds. for the

elect.ion would be unlawful, and the election would be a nullity. And persons having an

established pool room business, which would be destroyed by the enforcement of the
law, were entitled to enjoin the holding of an election to put it into operation. Roper
& Gilley v, Lumpkins (Civ. App.) 163 S. W. 110.

Art. 6319b. Order for election; where held, etc.

EnJoining publishing of election returns.-The courts have no power to eruom the
county court or judge trom publishing election returns and declaring the result thereor

pursuant to statute, irrespective of the validity or the statute.. Watson v. Cochran (Clv.
App.) 171 S. W. 1067.

Art� 631ge. Laws applicable; report of election; duty of commis
sioners' court; order prohibiting; evidence.

EnjOining canvass of electlon.-C.ourts cannot enjoin the canvass of an election by
the commassioners' court of a county on the questton of the prohtbttion of pool halls;
such canvass being a political power beyond judicial authority, and it is immaterial that
the canvass might affect plaintiff's pecuniary rights. Lyle & Eiker v, Longan (Civ,
APP.) 162 S. W. 1i56.

Art. 6319k. Election may be contested, when and how, etc.

Constltutlonallty.-Tbe provision that, if the result of the election be in ravor of

prohibiting the running of pool halls in the county, a contest shall not suspend the en

forcement of the law pending such contest is constttutional. Winn v. Dyess (Civ. App.)
167 S·; W. 294.

Enjoining publtshtnq results.-Irregularities Which may be invoked under Vernon's
Sayles' Ann. Civ. St. 1914, art. 6319k, to contest a local option election, .are not grounds
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for an injunction to restrain the county judge from publishing the result. Watson v .

. Cochran (Civ. App.) 171 S. W. 1067.

Art. 6319mm. Refundment of proportionment amount of license tax

paid.-In all cases where any person, firm or association of persons" pur
suing the occupation of operating pool halls or pool rooms under license
issued under the laws of this state, has been or shall hereafter be pre
vented from pursuing such occupation for the full time for which he
would otherwise be entitled, by reason of the adoption of local option
prohibiting the running of pool halls or pool rooms in any county, pre
cinct or subdivision of such county, town or city, proportionate amount
of the pool hall license tax paid by him for the unexpired term shall be
refunded to him. [Act March 22, 1915, ch. 77, § 1.]

Explanatory.-This act amends section 14, chapter 74, Acts of Thirty-Third Legis
lature, by adding thereto section 14a to read as above. The amendatory act took effect
90 days after March 20, 1915, the date of the adjournment of the Legislature.

TITLE 108

PRAIRIE DOGS-PROVIDING FOR THE EXTERMINATION OF

Art.
6328a. Prairie dogs declared a public nui

sance; duty of landowners to ex

terminate.
6328b. Investigations by commissioners'

court; notice to owners.

Art.
6328c. Duty of sheriff to exterminate prai

rie dogs; audit of expense; lien
on land; compensation of sheriff.

6328d. Enforcement of assessment.

Article 6328a. Prairie dogs declared a public nuisance; duty of
landowners to exterminate.-That prairie dogs are hereby declared to. be
a public nuisance, and the owners of lands in any county in this State
upon which prairie dogs exist shall, within two years from the date this
Act takes effect, kill, or cause to be killed, all dogs on .land so owned by
them. [Act June 3, 1915, IstC. S., ch. 11, § 1.]

Explanatory.-Sec. 5 repeals all laws in conflict. The act took effect 90 days after
May 28, 1915, date of adjournment:

Art. 6328b. Investigations by Commissioners' Court; notice to'
owners.-It is hereby made the duty of the county commissioners of any
county in which prairie dogs exist, to investigate and determine whether
owners of lands in their respective commissioners' precincts have com

plied with the provisions of Section 1 of this Act [Art. 6328a], and if any
such land owners have failed or refused to destroy the prairie dogs on

their land, it shall be the duty of said commissioner to immediately noti
fy the sheriff of his county of. such failure, and the name and postofficc
address of such owner, or his agent, and said sheriff shall immediately
mail, by registered mail; a notice to' the said owner, or his agent, that if
he shall fail, within thirty days from and after the date of mailing of no

tice by sheriff, to comply with the terms of Section 1 of this Act, that the
sheriff shall proceed to destroy all prairie dogs on said land. [Id., § 2.]

Art. 6328c. Duty of sheriff to exterminate prairie dogs ; audit of ex

pense; lien on land; compensation of sheriff.-After the failure of any
owner to comply with the provisions of Section 1 of this Act [Art. 6328a],
and the terms of Section 2 hereof have been performed, and said owner
has not, within the time provided for in Section 2 [Art. 6328b], destroyed
said prairie dogs; it shall be the duty of said sheriff to immediately pro-
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ceed to destroy the dogs on land of said owner, and to use the practical
and economical methods in general use. And he shall report his action,
together with an itemized bill of expenses, under oath, to the first term
of the commissioners court of said county, which' court shall examine
said account, and if found correct and reasonable, shall allow and cause

the same to be paid, and, by its order duly entered, assess' said amount

against said owner and enter same as a lien against his land. It being
provided, however, that the commissioners court may compensate the
sheriff in the sum of not exceeding five dollars ($5.00) per day for each
and every day the sheriff shall. have performed actual services in the
matter of supervising the destruction of said prairie dogs. [Id., § 3.]

Art. 6328d. Enforcement of assessment.-If the owner of any land
against which said costs and expenses have been assessed by the com

missioners court shall fail to pay the same within thirty days after no

tice of such assessment, it shall, be the duty of the county attorney of
such county to bring suit in any court of competent jurisdiction to en

force the payment of such costs and expenses; and the county attorney
shall, in each suit brought by him for said purpose, be allowed a reasona

ble fee, to be fixed by the court trying the cause, which fee shall be taxed
as costs in the case, and upon the rendition of any judgment for such
costs and expenses, execution and order of sale shall issue and be exe

cuted as in cases of other judgments. [Id., § 4.]
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TITLE 109

PRINCIPAL AND SURETY

Art.
6329. Surety may require suit to be brought.
6330. Discharged by failure to sue, when.
6331. May have, question 0If suretyship

trfed, when.
6332. Execution levied first on property of

principal.

Art.
6333. Rights of surety who makes payment

on judgment.
'

6336. Surety not to be sued alone, unless,
etc.

6337. Who is surety within this title.

Article 6329. [3811] Surety may require suit to be brought.
Whc Is surety within meaning 'Of act.-One who indorsed his name on the back of

a note, intending to become a surety thereon, as the payee knew, was ja surety within
articles 6329, 6330, entitling a surety to 'require the creditor to sue, etc. Central Bank
& Trust Co. of Houston v. Hill (Civ. App.) 160 S. W. 1099.

Nctlce biY surety to credltcr to proceed against pr-lnctpalc-=Elven though the maker
'Of a note was insolvent, held, that a surety who gave notice to the' payee and others
as to whom he was surety upon 'nonpayment, requesting that suit be brought, pursu
ant to this article was discharged from liability upon failure to bring suit within the
time provided by article 633(} against all parties; the bringing of such suit not being
excused by articles 6i336 or 1843. Central Bank & Trust Go. of Houston v. Hill (Civ.
App.) 160 S. W. 1099.

If the principal obligor is actually or notoriously insolvent, suit need not be brought
to the first or second term of' court after notice' requiring suit to be brought, given
pursuant to articles 6329, 6330, in order to fix the liability of, an indorser, nor is it nec-

essary to fix liability by protest. Id.
'

Under this article a verbal notice by a, surety requiring the creditor to sue, not
acted on by the creditor, does not release the surety., Brooks v. Stevens (Clv. App.)
178 s. W. 30.

-- Form and sufficienc'y 'Of nctice.-Undei arts. 6329, 6330, held that a surety on' a
note was not discharged by the payee's failure to sue the principal; his demand not be
ing sufficient under the statute. Naylor v. Anderson (Civ. App.) 178 S. W. 620.

Waiver 'Of notice, etc.-A provision in a 'note that each surety or indorser waived
notice, protest, and presentation for payment would not deprive a surety of his right
to compel the payee to sue on the note when due by giving notice pursuant to this
article requiring him to institute suit within the time specified by article 63.30 in order
not to discharge the surety. 'Central Bank & 'I'ruat Co. of Houston :v, Hill (Civ. App.)
160 s. W. 1099.

Art. 6330. [3812] Discharged by failure to sue, when.
Whc Is surety within meaning 'Of act.-See Central Bank & Trust Co. of Houston

v. Hill (Civ: App.) 160 S. W. 1099; note 'under'art. 6329.' :

Failure 'Of credltcr to proceed against princ:ipal:-See Central Bank & Trust Co. of
Houston v. Hill (Civ. App.) 160 s. W. 1099; Naylor v. Anderson (Civ. App.) 178 S. W.
620; notes under art. 6329.

'

A mere forbearance to sue, without an agreement not to do so, will, not release a

surety from liability for a debt. Speer v, Rushing (Civ. App.) 183 S. W. 67.
In action on. notes of corporation alleging defendant tobe surety thereon, it was not

necessary to allege that corporation principal was insolvent at institution' of suit,
nor any reason or excuse for failure to sue it at first or second term of court 'after
notes matured. Pennock v. Texas .Bulldera' Supply Co. (Civ. App.) 193 s. W. 760.

Waiver 'Of nctlce, etc.-See Central Bank & Trust Co. of Houston v. Hill (Civ. App.)
160 S. W. 1099; note under art. 6329., ' .'

Art. 6331. . [3813] May have question of suretyship tried, when.
Actlcn by credltcrs-Parties.-Cross-petitioner, who was defendant in suit on note

and sought judgment against codefendants, held net entitled to judgment under arts.
6331. 6333, in the absence of notice to his codefendants of the cross-petition. McNeese
v. First Nat. Bank of Waco (Civ. App.) 183 s. W. 1184.

Art. 6332. [3814] Execution, levied first on property of principal.
In general.-Where in anactton on a bond, judgment was rendered against both the

surety and contractor with execution first against the contractor and judgment for
the surety over against him, it was immaterial whether the contractor was solvent as to
the surety's liability to reimburse plaintiff. Fidelity .. & Deposit Go; v. Bankers' Trust
Co. (Civ. App.) 161 s. W. 45. :,

Where a judgment provided for execution against sureties only if sufficient prop
erty of the principal could not be ,found, the return ,?f several, executions against the
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principal nulla bona held prima facie sufficient to authorize a levy on the property of
the sureties. Magill v. Rugeley (Civ. App.) 171 S. W. 528.

In action against corporation on its notes and against its president as surety there
on, where the surety's pleadings sought no such relief, it was not necessary that a

judgment against him be framed to subject the corporation's property to satisfaction
before proceeding against him. Bonner Oil Co. v. Gaines (Civ. App.) 17ft S. W. 686.

The court rendering judgment against all persons signing as maker and indorser
and for some of the makers against comakers or indorser must, as required by this
article direct order of execution. Clevenger. v. Commercial Guaranty State Bank (Civ.
App.) 183 s. W. 65.

Art. 6333. .[3815] Rights of surety who makes payment on a judg
ment.

In general.-v\"'here a surety pays the obligation at maturity, on default of the
principal debtor, there is an implied obligation of the principal debtor to reimburse
the surety. Green v. Hoppe (Civ. App.) 175 s. W. 1117.

.

A clause in an application by a contractor for a surety bond held to give the sure

ty only the same rights on default by the contractor that it would have under the . law
of subrogation. First Nat. Bank of Paris v. O'Neil Engineering Co. (Civ. App.) 176
s. W. 74.

Rights of surety against creditor.-Where the collected tax money belonging to the
·state and to a county was commingled by the collector, and in part embezzled, and the
balance paid to the county, the sureties on the collector's bond to the state, after pay
ment to the state under the terms of the bond, were subrogated to the state's rights
as against the county and the sureties on the collector's county bond. Boaz v. Ferrell
(Civ. App.) 152 S. W. 200.

Stockholders of a national bank are sureties for the debts of the bank to the amount
of their capital stock, and, having advanced funds to pay such debts, are subrogated to
the rights of the creditor against the bank and its securities. First Nat. Bank of
Merkel v. Armstrong (Civ. App.) 168" s. W. 873.

A surety for a part of a secured debt, having been compelled to pay such part, was

not entitled to subrogation to the rights. of the creditor in the security until the credi
tor's demand was fully paid. Slaughter v. Boyce (Civ, App.) 170 S. W. 259.

A surety claiming by subrogation a fund as the property of a defaulting pr lnclpa.I
has a superior equity over a creditor claiming by equitable assignment. First Nat. Bank
of Paris v. O'Neil Engineering Co. (Civ. App.) 176 s. W. 74.

Right to contribution In general.-Cross-petitioner, who was defendant in suit on

note and sought judgment against codefendants, held not entitled to dudgment under
arts. 6331, 6333, in the absence of notice to his codefendant's of the cross-petition. Mc-
Neese v. First Nat.. Bank of Waco (Civ. App.) 183 S. W. 1184.

.

Art. 6336. [3818] Surety not to be sued alone, unless, etc.
Cited, Young v. Bank of Miami (Civ. App.) 161 S. W. 436; Adams v, First Nat'.

Bank of Waco (Ctv, App.) 178 s. W. 993 ..

Partles.-Arts. 587, 1842, 1843, 6336, and 6337,. providing the manner of suing obligors
other than the principals on notes, bills, etc., apply 'only to suits against obligors not
primarily liable, so that it is not necessary before suing the. absolute guarantor of a

note to sue the principal, nor to make him a party. Slaughter v. Morton (Civ. App.)
185 s. W. 905.

Failure to bring sult.-Even though the maker of a note was insolvent, held, that
a surety who gave notice to the payee and others as to whom he was. surety upon non

payment, requesting that suit be brought, pursuant to article 6329, was discharged
from liability. upon failure to bring suit within the time provided by article 6330 against
all parties; the bringing of such suit not being excused by articles 6336 or 1843. Cen
tral Bank & Trust Co. of Houston v. Hill (Clv. App.) 160 S. W. 1099.

Art. 6337. [3819] Who is surety within this title.
Cited, Central Bank & Trust Co. of Houston v. Hill (Civ. App.) 160 S. W. 1099;

Adams v. First Nat. Bank of Waco (Civ. App.) 178 S. W. 993.

Partles.-Bee Slaughter v, Morton (Civ. App.) 185 S. WI. 905; note under art. 6336.

DECISIONS RELATING TO SUBJECT IN GENERAL

I. CREATION AND EXISTENCE OF RELATION

2. Validity of obligation of prlncipal.-A bond .given by a corporation to construct
a building is binding on the "surety, though the contract is ultra vires as to the cor

poration. Kaufman v. Christiap-Wathen Lumber Co. (Civ, App.) 184 S. W. 1045.

5. Change from principal debtor to surety.-That a defendant, in an action on a

note, agreed with defendant maker to assume payment would not of itself show that
thereafter the holder could hold the original maker as surety only. Senter v. Teague
(Civ, App.) 164 s. W. 1045.

9. Execution of written Instruments-Conditional slgnature.-Where a principal
debtor promised his comaker of a note that he would procure the signature of K. and
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give him security, but failed to give any security, and' K. not knowing of the agree
ment refused to sign except as indorser, held, that K. was a surety for the comaker
and entitled to judgment over against him. Shepherd v. Mott (Civ. App.) 166 S. W.
128.

.

12. Conslderation._':'An extension of time for the payment of a debt is sufficient
consideration for a contract of suretyship. Bonner Oil Co. v. Gaines (Bup.) 191 s. W.
552.

To support a contract of suretyship, it is not necessary that any consideration pass
directly to the surety, buta consideration moving to the principal alone is sufficient. Id.

14. Fraud.-A bank held entitled to recover from sureties on a note covering a

past indebtedness of the principal, notwithstanding the principal's representations to
the sureties that, it was indemnity only for possible future losses. First Nat. Bank v.

Hix (Civ. App.) 164 S. W. 1035.
A surety who signed a bond after a material alteration had released the liability of

previous signers represented to him to be bound is not liable. Kerbow v. Wooldridge
(Civ. App.) 184 s. W. 746.

15. Evidence of existence of relation.-In action on notes signed by a corporation
and indorsed as a surety by defendant, evidence held to support finding that plaintiff
did not accept the notes when first tendered to it, and that defendant's signature, made
thereafter to induce acceptance, was not a subsequent, separate, and entirely distinct
transaction from original execution and delivery, so as to require a new consideration.
Pennock v. Texas Builders' Supply Co. (Civ. App.) 193 S. W. 760.

II. NATURE AND EXTENT OF LIABILITY OF SURETY

18. General rutea of construction.-Sureties can be held only upon the very terms
of their contracts. Bomar v. Wynn (Giv. App.) 164 s. W. 1038.

Surety bonds on building contracts are not to be construed as contracts of insur
ance, but as the obligation of a surety, and are to be strictly construed.' General Bond
ing & Casualty Ins. Co. v. Waples Lumber Co. (Civ. App.) 176 S. W. 651.

The rule that the contract of a surety is to be strictly construed in his favor is
applied only after the legal scope of its terms is determined by the same rule of con

struction applied to other writings. Taylor v. First State Bank of Hawley (Civ. App.)
178 S. W. 35.

22. Duties of office or employm.ent, and performance thereof by prlnclpal.-Bond of
sureties of life insurance company's agent held to bind a surety to extent of $'1,00-0 and
for reasonable attorney's fees if suit was necessary to enforce collection. Shaw v. South
land Life Ins. Co. (Civ. App.) 185 S. W. 915.

23. Performance of contract by principal.-Where a building contract provided that
advances made by the owner should not be deemed an acceptance and did not require
the owner to inspect the quality of the work, or that the architect should do so be
fore the owner had made the advancements, the owner making the advancements could
recover from the contractor's surety the amount paid an architect for services in super
Vising the rebuilding of defective work done by the contractor. Welsh v. Warren (Civ.
App.) 159 s. W. 106.

Where an engineering company's contract for the construction of a waterworks
system required the company to manage the construction of the system, its bond, con

ditioned on faithful performance of its contract, covered negligence in failing to pro
vide a proper superintendent and labor, resulting in loss to the city. O'Neil Engi-

:neering Co. v. City of San Augustine (Civ. App.) 171 S. W. 524.
The surety of a dealer in sewing machines held not relieved from liability for ma

chines obtained by the dealer and sold by him and third persons as partners. White
Sewing Mach.. Co. v. Sneed (Civ. App.) 174 s. W. 950.

A principal contractor can recover from the subcontractor's surety only the rea

sonable cost of finishing the work, not the full amount expended by him, if he did not
act in good faith in procuring the completion of the work. American 'Const. Co. v.
Kleinie (Civ. App.) 177 S. W. 1176.

The owner of a building, on default of the contractor, cannot, except as authorized
by the contract or the contractor's bond, make contracts, and so render the bondsman
liable. General Bonding & Casualty Ins. Co. v. McCurdy (Giv. App.) 183 S. W. 796.

III. DISCHARGE OF SURETY

25. Subsequent release or agreement.-Where sureties on a note signed a renewal
note, but the principal failed to sign, his failure to do so is no defense to an action on
the original note. Bibb v. Bluffdale State Bank (Civ, APP.) 164 S. W. 417.

29. Change In obligation or duty of princlpal.-Failure to give a surety notice of al
terations in the contract costing less than 10 per cent. of'the bond held not to release
the surety. Walsh v. Methodist Episcopal Church South, of Paducah ('Civ. App.) ·173
s. W. 241.

.

Trifling alterations in a contract should not release a surety for hire; the contract
being construed strictly against him, and not in his favor, as in case of a voluntary sure

tyship. Id.
Alteration of 'building contract and liability of contractor's surety held to release

one who had contracted to indemnify the surety. Kelsay. Lumber Co. v. Rotsky (Civ.
App.) 178 s. W. 837.
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It is a material alteration of a building contract, releasing the contractor's surety,
that, contrary thereto, the owner- pays the contractor, as the work progresses, more than
75 per cent. of the price; the surety not consenting. Id.

'

Bonding company executing school building contractor's bond with provision for
notification of changes held not liable for contractor's default under subsequent new con
tract between contractor and school trustees involving changes of which bonding com

pany was not advised. Heldenfels v. School Trustees of School Dist. No.7, San Patricio
County (Civ. App.) 182 S. W. 386.

Sureties on contractor's bond held released through the alteration of the contract by
the contractor and builder, from liability -to subcontractor, who was a beneficiary under
the bond. Bullard v. Norton (Sup.) 182 S. W. 668.

A material alteration of the contract by building contractor and building' owner will
release the contractor's bondsman. General Bonding & Casualty Ins. Co. v. McCurdy
(Civ. App.) 183 S. W. 796.

As regards liability of. a building contractor's surety, it is immaterial that there were

changes from the original plans, where the contract was for construction according to
the changed plans. Da Moth & Rose v. Hillsboro Independent School Dist. (Civ, App.)
186 S. W. 437.

A change in ornamentation riot affecting cost or strength is immaterial, and' will not
discharge a building contractor's surety. Id.

SO. Alteration of instrument.,-Where a constable, after receiving a claim bond, eras
ed the name of one of the sureties thereon, and substituted another, such act was a

mere spoliation by a stranger to the bond, and did not relieve the surety whose name was

erased. -Sumrier v. Swink (Civ. App.) 163 S. W. 355.
.

Striking out from a contractor's bond a clause requiring money due under a school
building contract to be paid to the building superintendent for disbursement is a ma

terial alteration. Kerbow v. Wooldridge (Civ. App.) 184 S. W. 746.
Changing a note to bear interest from maturity instead of from date, where made

after signature of surety without his knowledge or consent, renders the note unenforce
able as to him, notwithstanding it was favorable to him. Williams v. Midland Nat. Bank
(Civ. App.) 191 S. W. 1181.

A surety, released from liability as indorser by reason of a material alteration as to
interest, who received none of the consideration for the note, cannot be held. liable on

any theory under the common counts, although the principal is still liable on the debt,
notwithstanding the alteration. Id.

32. Extension of time for payment or other performance.-Provision in a note, signed
by a surety, as, well as the principal debtor, that time of payment might be extended
without notice thereof permitted of but one extension; so that a subsequent extension,
without the knowledge and consent of the surety, binding the payee, discharged the sure

ty. Heaton v. State .Nat, Bank (Civ, App.) 159 S. VV. �{4.
An extension of time granted by the payee to one whose name did not appear on the

note, but who was alleged to be a comaker, did not release a surety. Central Bank &
Trust Co. of Houston v. Hill (Civ. App.) 160 S. W. 1099.

An agreement by the payee of a note with the principal maker, for a valuable con

sideration, to extend the time' for payment for a definite, time, made without the con

sent of the principal's surety, will release the surety. Speer v. Rushing (Civ. App.) 183
S. W. 67.

In suit on a note, evidence as to plaintiff's alleged agreement with the principal
maker to extend the time for payment held insufficient to sustain verdict for defendants,
sureties for .the principal maker. Id.

Extension of time' on a vendor's lien note, to one who has purchased the land and
assumed its payment, though without consent of prior purchasers who had assumed it,
will not release them , the holder of the note not knowing of their connection. Newby
v. Harbison (Civ. App.) '185 S. W. 642.

'

An agreement not to sue on a note for 90 days constituted an extension thereof dis
charging the surety. Cruse v. Gau ('Civ. App.) 193 S. W. 405.

A surety on a note is discharged from liability by an extension thereof without his
consent. Id.

33. -- Requisites and validity of agreement in general.-If the agreement be
tween debtor and creditor for an extension of time for payment is conditional, it must
be shown that suchcondttton has been complied with to effect the release of the debtor's
surety. Speer v. Rushing (Civ. App.) 183 S. W. 67.

Mere giving of time to principal maker of a note without binding agreement to that
effect postponing right of action or injuring his surety will not discharge latter. Jack
son v. Home Nat. Bank of Baird (Civ. App.) 185 S. W. 893.

34. -- Consideration.-An agreement by the payee of a note that the maker might
pay it at any time within a month was not supported by a consideration and did not dis-
charge a surety thereon. Roberds v. Laney, (Civ, App.) 165 S. W. 114:

'

The agreement whereby the' payee of a note extends additional time to the principal
maker for its payment, to release the principal's surety, must be supported by a valid
consideration. Speer v. Rush irig (Civ .. App.) 183' S. W. 67.

'

,

Where the payee of an interest-beartng obligation promises to forbear collection for
a definite time, and the principal debtor agrees to pay interest for such time, the mutual
promises constitute valuable consideration, supporting the agreement, and Inctderrtully
dlschargtng'-the principal's surety if made without 'his consent. Id.

36. Payment or other satisfaction by principal.-Where the principal on a note pay
able to a bank has money on deposit in the bank after maturity more than sufftclent to
pay it, the bank's failure to apply it to the note will not discharge the surety; Solomon
v. Merchants' & Planters' Nat. Bank (Civ. App.) 168 S. W. 1029.

'
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37. Misapplication of funds or securities by creditor.-If any of the proceeds of

mortgaged property came into the hands of the indorsee of the secured note, it �as its

duty to apply them to the payment of the note if it knew that the money was the pro
ceeds of such property or was chargeable with such knowledge. First Nat. Bank V.

Powell (Civ, App.) 165 S. W. 131.
"Where a note signed by a surety for supplies furnished to a cropper was subordinat

ed to a note for additional supplies signed by the cropper alone, but the creditor received
sufficient from the crop to pay both notes, he could not recover against the surety on

failure to apply the proceeds of the crop to the note signed by the surety. Ward & Co.

v. Womack (Civ. App.) 168 8. W. 433.
Where a bank holding mortgages on property of contractors and another promised if

possible to protect defendants, who" with contractors, we!e primarily liable on a note,
held that, where mortgaged property was found commingled, defendants cannot on

ground of commingling goods defeat liability, no proceeds from mortgage foreclosure be

ing applied on the note. Hill & Meredith v. First State Bank of Hillsboro ('CiY. App.)
181 S. W. 219.

38. Release or loss of other securltles.-The surety on a contractor's bond i81 not

discharged because 20 per cent. is not at all times retained, as provided by the contract,
where the owner not only pays in good faith on the architect's certificates, but in the
end 20 per cent. is retained. Da Moth & Rose Y. Hillsboro Independent School Dist. (Civ.
App.) 186 S. W. 437.

Where creditor takes mortgage' to secure payment of debt he owes surety duty of

having it recorded, and if he does not do so and security is lost, surety will be released
pro tanto. Nunn v. Smith (Civ. App.) 194 S. W. 406.·

Since surety has interest in security taken by creditor, latter is regarded as trustee
and must exercise good faith toward surety and do nothing to impair or release securi
ty. Id.

Duty of creditor who holds security is not ordinarily positive duty, and he is not
liable for loss resulting from mere passivity. Id.

39. Release of cosurety.-The discharge of one of several sureties on a joint and
several obligation does not release the otliers from liability for the released surety's por
tion of the debt. Montgomery Y. Boyd (Civ. App.) 171 S. W. 273.

One surety on a joint and several obligation is not discharged because the creditor
permits the cause of action against his cosurety to become barred by limitations. Id .

•

The release of one of two accommodation makers on a note after he had become a

cosurety would not release other accommodation maker, as it would in no manner im
pair his right of contribution. First State Bank of Teague Y. Hare (Civ. App.) 190 S.
W.1113.

40. Unauthorized payment to principal.-A building <!ontract which stipulates for
weekly payments of 85 per cent. on estimates of the actual labor done and material fur
nished is complied with, as far as a surety for performance is concerned, where there
has been no payment in excess of 85 per cent. of the whole estimate made up of labor
done and material furnished and does not require the payments to be in proportion only
as the work done bears to the completed building. Welsh v. Warren (C'iv. App.) 159 S.
W.106.

.

Evidence held to support a finding that an owner employing a contractor to construct
a building under a contract calling for weekly payments of 85 per cent. on estimates of
the actual labor done and material furnished did not make advances to the contractor
in excess of the contract, and the contractor's surety was not released. Id.

The surety of a contractor can claim credit on the owner's claim for loss caused by
the contractor's default for the. amount -of payments made by the owner in excess of
those required by the contract. Grant Y. Alfalfa Lumber Co. (Civ. App.) 177 s. W. 536.

As between the owner and the building contractor, the contractor's surety is releas
ed by failure of the owner to retain 10 per cent. for payment of artisans and mechanics,
as required by Vernon's Sayles' Ann. Civ. St. 1914, art. 5638. Kelsay Lumber Co. V.
Rotsky (Civ, App.) 178 s. W. 837.

41. Discharge of principal without payment or satisfaction.-Where a surety was a

party to an arrangement for the settlement of the principal's debts, and participated in
negotiations with the payee to accept the settlement proposed, held, that the release of
the principal by payee's acceptance was -wrth surety's consent, and did not discharge
him from liability for the balance of the note. Peugh v. Moody.a Sup.) 182 S. W. 892.

Where a principal establishes a defense in bar, or is released from his obligation, his
sureties are also released. Wills Y. Tyer (Civ. App.) 186 S. W. 862.

44. Neglect to give notice to surety of default.-A provision of a note that each
surety and indorser waived notice, protest, and presentation for' payment fixed the lia
bility of a surety upon nonpayment, without protest, as effectually as a protest would
have done. Central Bank & Trust Co. of Houston Y. Hill (Civ. App.) 160 S. W. 1099.

A surety held released by the failure of the creditor to give notice of the principal's
default in performance. Walsh v. Methodist Episcopal Church South, of Paducah (Civ.
App.) 173 S. W. 241.

The term "default," in a contract entitling a surety to notice of "default," held to
mean the termination of 'the time for performance without performance, and not a later
date on which the principal notified the owner that he could not perform. Id.

Provision of a building contractor's bond for notice to the surety of default of the
contractor within 30 days after knowledge thereof held' not to require it within such
time after' the default.. Da Moth & Rose Y. Hillsboro Independent School Dist. (CiY.
App.) 186 S. W. 437.

4!. Consent by surety to transactions between creditor and principal.-If the payee
and mdorser of a note, received for cattle sold and secured by a mortgage on the cat-
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tle, consented to their sale by the one purchasing them from him, he could not escape
liability on the note as an indorser because such sale was also consented to by the in
dorsee. First Nat. Bank v. Powell (Civ. App.) 165 S. W. 131.

If a chattel mortgagee consented to a sale of the mortgaged property, he was entitled
to credit, when sued on the secured note by his indorsee, only for the proceeds of the
property to the sale of which he consented. ld.

It would be immaterial upon the rights of the indorser of a note received for cattle
and secured by a mortgage on the cattle that the proceeds of a sale of the cattle, which
were sold with the consent of the indorser and 'indorsee, were reinvested before they
finally came into the possession of the indorsee. ld.

A surety on a note, who agrees in the note to extensions of time for payment is not
discharged by extensions without his consent. .Jackson v. Home Nat. Bank of Baird
('Civ. App.) 185 S. W. 893.

48. WaiveI' 01' estoppel of surety.-Sureties on contractor's bond discharged by
change of contract by the parties, held not liable because failing to use diligence to see

that original contract was carried out. Bullard v. Norto'n (Bup.) 182 S. W. 668.
Where a note was altered without knowledge or consent of surety, a letter from the

surety in response to' a request for payment written without knowledge of the altera
tion cannot render the surety liable as for a ratification. Williams v. Midland Nat. Bank
(Clv. App.) 191 S. W. 1181.

Where a surety on a note had been discharged by an extension of time to the maker,
an alleged letter written by the surety to the payee could not operate to reinstate the
obligation, where the payee never received the letter. Cruse v. Gau (Civ, App.) 193 S.
W.405.

IV. REMEDIES OF CREDITORS

53. Recourse to indemnity to surety.i--Where rthe maker of a note gave the surety a

chattel mortgage, the payee is entitled to benefit of the mortgage. Ferrell-Michael Ab

str::ct & Title Co. v. McCormac (Civ. App.) 184 S. W. 1081.

55. Evidence.-In an action against defendant as indorser of a note secured by a

chattel mortgage, executed to him for cattle sold, evidence held to show that defendant
consented to a sale of the cattle by the one purchasing them from him. First Nat.
Bank v. Powell (Civ. App.) 165 S. W. 131.

Evidence held to sustain a verdict that time for paying a note was extended without
a surety's -consent. Cruse v. Gau (Civ. App.) 193 S. W. 405.

V. RIGHTS AND REMEDIES OF SURETY

(A) As to Creditor

59. Recourse to and exhaustion of other securitles.-Surety and those secondarily
liable for payment of indebtedness are entitled, upon payment thereof, to recover against
principal debtor and be subrogated to rights of creditor, with respect to any security
given for payment of indebtedness. Nunn v. Smith (Civ. App.) 194 S. W. 406.

, (B) As to Principal
62. Contracts and conveyances for Indelilnity.-A building contractor's surety, hav

ing been released from all liability. held not entitled to attorney's fees out of money
deposited to indemnify it against liability as surety. Kelsay Lumber Co. v. Rotsky (Civ.
App.) 178 S. W. 837.

'

Where indorsers of a note paid it, they were entitled to judgment upon an indemnity
note given them by the maker and to a foreclosure of the trust deed securing it. Grubbs
v. Eddleman (Civ. App.) 179 S. W. 91.

63. Rights of surety after payment 01' satisfaction by him of debt 01' liabiIlty.-The
general rule that a surety cannot recover against his principal until' the former has paid
the debt does not' apply where the surety has satisfied the debt of the principal by the
execution of his negotiable note. Ball v. Miller (Clv. App.) 187 S. W. 688.

Where defendant's note to plaintiff was given in consideration of plaintiff executing
his note to a bank in order to reduce the defendant's debt thereto and the bank accepted
the note, plaintiff could sue defendant on his note. ld.

(a) As to Oosuretiee

68. Right to contribution In general._;.One of two sureties cannot, when there has
been no payment, sue the other to compel payment of his share to the principal debtor,
for payment to the creditor. Zachry & Gearhart v. Peterson & Avant (Clv. App.) 171

. S. W. 494.
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TITLE 110

PRINTING-J:>UBLIC
Art. Art.
6341. Expert may be employed. 6345. [Repealed.]
6342. Printing classified; prices to be paid.

Article 6341. [4222] An expert may be employed, etc.

Note.-By Act June 5, 1917, 1st C. S., ch, 48, § 2, post, art. 7085b, the salary of the
state expert printer and secretary of the State Printing Board is fixed at $2,000.

Art. 6342. [4223] Printing classified; prices to be paid.
Note.-By House 'Concurrent Resolution No.1, approved January 29, 1915 (Acts 1915,

Reg. Sess. p. 274), the House of Representatives .or the 34th Legislature is authorized to
change the form of printed bills so as to provide a page of· 40 lines of ten point type, ex

clusive of folio line, each line to contain 33.6 of ten-point ems, for which the contractor
shall be paid $1.33% per printed page.

Art. 6345. [4225]
Repealed by Act March 23, 1915, ch, 126, § 2, p. 198. See note under art. 7325.
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TITLE 1l2A

PUBLIC ACCOUNTA:N"TS

Art.
6379a. State board created.
6379b. Appointment of members of board;

tenure and qualifications; certifi
cation of members; vacancies.

6379c. Organization of board; rules and
regulations; powers.

6379d. Meetings of board; examinations.
637ge. Records of board; transmission to

secretary of state.

Art.
6379f. Qualifications of applicants for cer-

tificates.

6379g. Certificate without examination.
6379h. Same.
6379i. Examination fee; annual' fee.
6379j. Expenses of board; accounts; funds.
6379k. Revocation of certificate.
6379l. Purpose and scope of law.

Article 6379a. State board created.-There is hereby created a

board to be known as the State Board of Public Accountancy, to be com

posed of five members, who shall be public accountants of good moral
character and qualified citizens of the State of Texas, each of whom shall
have had at least three years practical experience as a public accountant
on his own account immediately preceding his appointment, during the
last three years of which he shall have been so engaged in the State of
Texas; the members of said board to be selected and appointed as here
inafter provided. [Act March 22, 1915, ch. 122, § 1.J

Became a law March 22, 1915.

Art. 6379b. Appointment of members of board; tenure and qual
ifications; certification of members; vacancies.-Within thirty days aft
er this Act shall go into effect the Governor of the State of Texas shall
appoint five persons qualified as provided in Section 1 of this Act

[Art. 6379a], who shall constitute the State Board of Public Account
ancy.

The members of the first State Board of Public Accountancy pro
vided for herein shall be appointed for and shall serve for the term

ending on the third Tuesday of January, 1917, or until their succes

sors are appointed and qualified. On and after the third Tuesday in

January, 1917, and regularly every two years thereafter, the Governor
of the State of Texas shall appoint five members as successors on said
board, and each and every member who may be appointed to succeed
any member of the first State Board of Public Accountancy shall be
a certified Public Accountant, holding a certificate as such under the

provisions of this Act, and resident of Texas for at least three years
preceding said appointment.

Five members of the First State Board of Public Accountancy pro
vided for herein shall confer upon themselves the title "Certified Pub
lic Accountant," provided that each member of said .board shall have
filed an application for such certificate with four remaining members
of said board, and, provided further, that said applicant shall meet the

requirements as provided in Section 8 [Art. 6379k]. All vacancies in
said board caused by death, resignation, removal from the State, or

otherwise, shall be filled by appointment of the Governor, and each spe
cial appointment shall be from the roster of certified public accountants
created under this Act, and said appointee shall continue only until
the expiration of the regular term for· which the predecessor of such
appointee would have held office. The revocation of the certificate of

any member of this board shall terminate his membership ,thereon,
and the Governor shall fill the vacancy so caused as herein above pro
vided. [Id., § 2.]
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Art. 6379c. Organization of board; rules and regulations; . powers.
-The, members of said board shall, within thirty' days after their ap
pointment, qualify by taking the oath of office before a notary public
or other officer empowered to administer oaths in the county in which
each shall reside, and shall file same with the Secretary of State and
receive their certificate of appointment as members of the "State Board
of Public Accountancy." At the first meeting after each biennial ap
pointment, the board shall elect from among' its members a chairman

. and secretary-treasurer. The board may prescribe rules, regulations
and by-laws in harmony with the provisions of this law and not incon
sistent with the laws of the State of Texas for its own proceedings and

government and for the examination of applicants for certificates as

certified public accountants : which rule shall provide that when a di
vision on any motion occurs, at least three affirmative votes shall be nec

essary to the final adoption thereof. It is further provided that three
members of said board shall constitute a quorum for the transaction of
the business of the board.

.

All rules, regulations and by-laws adopted by the said board shah
be filed with the office of the Secretary of State. Said board, or any
member thereof, shall have the power to administer oaths for all pur
poses required in the discharge of its duties, and said board shall adopt
a seal to be affixed to all of its official documents: [Id., § 3.]

Art. 6379d. Meetings of board; examinations.-The board shall
meet within sixty days after its appointment and at least once in each
year for the purpose of examining applicants for certificates as provided
herein, and may meet as many times during the year as may be in its dis
cretion advisable. Notice of all- meetings shall be given at least thirty
days prior to the dates selected for same by publication three consecu

tive times in three daily newspapers published in the three most pop
ulous cities in the State, such notice giving the time and place of meet

ing and stating the purpose to be for the examination of applicants
for certificates as certified public accountants; provided, that the board
may hold any number of meetings, and at any time, without giving no

tice by publication of such meetings, if a meeting be called for any other
purpose than the examination of applicants for certificates. It is further
provided that any applicant who has successfully passed an examina
tion before said board upon three of the subjects required may have a

re-examination upon the unsuccessful subject under the supervision of
said board. Examinations by the board shall be on the following sub
jects: "Theory of Accounts," "Practical Accounting," "Auditing," and
"Commercial Law as Affecting Accountancy," and each applicant
shall be required to make a general average of at least seventy-five per
cent on all subjects, and to each person passing such examination, if he
has otherwise qualified, shall be issued by the State Board of Public Ac
countancy a certificate as a "Certified public accountant of the State of
Texas," and the State Board of Public Accountancy shall have the
power to revoke or recall any certificate issued under this Act as here
inafter provided. [Id., § 4.]

Art. 637ge. Records of board; transmission to Secretary of State.
-The State Board of Public Accountancy shall preserve a record of its
proceedings in a book kept for that purpose, showing the name, age
and duration of residence of each applicant, the time spent by the ap
plicant in practice as a public accountant, or in employment in the office
of the public accountant, and the year and school, if any, from which de
grees were granted or in which the course of study was successfully
completed by the applicant as required by law. Said register will show,
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also whether applicants were rejected or licensed, and shall be prima
facie evidence of all matters contained therein. The secretary of the
board shall, on December 31 of each year, transmit an official copy of said
register to the Secretary of State for permanent record, certified copy
of which, under the hand and seal of the secretary of said board or Sec
retary of State, shall be admitted in evidence in any court or proceed-
ing. [Id., § 5.]

_

Art. 6379£. Qualifications of applicants for certificates.-N0 person
shall be permitted to take an examination unless he be twenty-one years
of age, of good moral character, a qualified citizen of the United States,
and unless he shall have had one year's study and practice in account

ancy or ascounting work. [Id., § 6.]
Art. 6379g. Certificate without examination.-The board may, in

its discretion, waive the examination and issue a certificate to any per
son who has received and holds a valid and unrevoked certificate as

a certified public accountant issued by or under the authority ofany stale
or territory of the United States, the District of Columbia, or who holds
the equivalent of such certificate by and under the expressed legal au

thority of any foreign nation, providing, however, that such certifi
cate or degree shall, in the opinion of the board, have been issued under
a standard fully equivalent to that of the requirements of said board, and
issued by such state or territory as may extend the same privilege
to certified public accountants holding certificates from this State;
provided, further, that such applicant shall have qualified as provided
in Section 6.. [Id., § 7.]

Art. 6379h. Sarne.s=The State Board of Public Accountancy shall,
upon written application therefor, waive examination of any applicant,
provided said applicant shall be qualified as provided by Section 6
hereof [Art. 6379f], and shall have been practicing on his own account
as a public accountant, or on the behalf of another public accountant, as

a senior public accountant for not less than three years, two years of
which practice shall have been within the State of Texas immediately
preceding said application; provided, further, that such application is
filed prior to January 1, 1916. [Id., § 8.]

Art. 6379i.
•

Examination fee; annual fee..-Each applicant for a cer

tificate as certified public accountant shall, at the time of making appli
cation, pay to the treasurer of said board a fee of twenty-five dollars,
and no application shall be considered by said board until, said fee of
twenty-five dollars shall have been paid. In case of failure on the part
of any applicant to pass a satisfactory examination, said applicant may
have the privilege of appearing at any subsequent examination conduct
ed by said board for re-examination, upon the payment of an additional
fee of ten dollars.

The holder of each certificate issued hereunder shall pay an annual
fee of $1.00 into the treasury of the State Board of Public Account
ancy. The failure on the part of the holder of any certificate issued
under this Act to pay this fee shall automatically cancel the, privilege
of using the title "Certified Public Accountant," but reinstatement
may' be had at any time within two years, or before the expiration of
sixty days after the two years shall have elapsed, by the payment of
the fee and application in such form as may be provided by the board
and the payment further of a penalty of $2.50 for each year lapsed. [Id.,
§ 9.]

,
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Art. 6379j. Expenses of board; accounts; funds.-Each member
of said board shall receive from the secretary-treasurer of the board, out

of the funds in the hands of the board, if there be sufficient thereof, all
of his necessary railroad and hotel expenses for attending the meeting
of said board; but otherwise shall serve without compensation. The
secretary-treasurer shall be required to keep an account of all money
received and disbursed, and shall render an annual statement to the Gov
ernor of the State, showing receipts and disbursements and the balance
on hand. The balance shall remain in the treasury of the board, and
all expenses in connection with the maintenance of the board shall be

paid from same, and no provisions of this Act shall be a charge upon
the common funds of the State of Texas. [Id., § 10.]

Art. 6379k. Revocation of certificate.-The State Board of Public
Accountancy shall revoke and recall any certificate issued under this
Act if the holder thereof: (1) shall be convicted of a felony; (2) shall
be declared by any court to have committed any Iraud ; or (3) shall
be declared- by any court or commission to be insane or otherwise in
competent; or (4) shall be held by this board to be guilty of any act
or default discreditable to the profession; provided, that written notice
of the cause of such contemplated action and the date of the hearing
thereof by this board shall have been served upon the holder of such
certificate at least fifteen days prior to such hearing, or provided that
such notice of such contemplated action and the date of the hearing
thereof by this board shall have been mailed to the last known address
of such holder of such certificate at least twenty days prior to such
hearing; and at such hearing the Attorney General of this State, or any
one of his assistants, or any district attorney designated by him, may
sit with the board as legal counsellor and advisor, and to prepare for
any legal action that may be determined upon by the State Board of
Public Accountancy. [Id., § 11.]

Art. 6379l. Purpose and scope of law.-Nothing herein contained
shall be construed to prevent any person from being employed as an ac

countant in this State in either public or private practice. The purpose
of this law is to provide for the examination and the issuance of a cer

tificate, or degree, granting the privilege of the use of the title "Cer
tified Public Accountant," and the use of the initials "C. P. A.," as in
dicative of the holder's fitness to serve the public as a competent and
properly qualified accountant in public practice, and to prevent those
who have no such certificate or degree from using such title or initials;
provided, however, the use of the initials "C .. P. A." or "C.-A." to desig
nate any business other than the practice of accountants or auditors is
not prohibited by this Act. [Id., § 14.]

.
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TITLE 113'

PUBLIC BUILDINGS, GROUNDS AND PARKS

Chap.
1. Public buildings and grounds.
2. State inspector of masonry, public

buildings and works.

Chap.
3. Contractors' bonds to secure laborers

and materialmen.
6. First capitol site.

CHAPTER ONE

PUBLIC BUILDINGS AND GROUNDg
Art.
6383. Superintendent to have charge of

public buildings.
6389. Not to be used for private purposes.
6392a. Certain departments to occupy new

departmental building.

Art.
6393a. Daughters of the Republic and Texas

division of the Daughters of the
Confederacy may use General land
office building.

Article 6383. [3823] Superintendent to have charge of public build
ings.

Authority of superintendent.-Notwithstanding this article gives the superintendent
of public buildings and grounds authority to take charge of all public buildings not used

by state officers, the question of whether the state has a present need for a room which
the Daughters of the Confederacy were permitted to use until the state needed such
room, by House Concurrent Resolution No.4, approved Feb. 25, 1889 (Acts 21st Leg. p.
173), is for the Legislature to determine, and not such, superintendent. Conley v. Texas
Division of United Daughters of the Confederacy (Civ. App.) 164 S. W. 24.

Art. 6389. [3829] Not to be used for private purposes.
What Is a private purpose.-In view of Const. art. 16, § 39, permitting the Legislature

to make appropriations to perpetuate Texas history, and section 45, requiring it to pre
serve documents, etc., relating' to 'I'exa.s history, House Concurrent Resolution No. 18,
passed by the Twenty-Eighth Legislature (Acts 28th Leg. p. 250), permitting the Daugh
ters of the Confederacy to use a room in the state capitol for depositing the relics of the

Confederacy, etc., was for a quasi public purpose, and not for a private purpose, within
this article. 'Conley v. Texas Division of United Daughters of the Confederacy (Civ.
App.) 164 s. W. 24.

Art. 6392a. Certain departments to occupy new departmental build
ing.-The General Land Office, the Agricultural Department and such
other departments and offices of the State Government as may be de
termined by the Governor shall occupy the new departmental building
now being erected in the City of Austin at the corner of Brazos and East
Eleventh Streets.' [Act Oct. 2, 1917, ch. 9, § 1.]

Sec. 2 repeals all laws in conflict.

Art. 6393a. Daughters of the Republic and Texas Division of the
Daughters of the Confederacy may use General Land Office building.
That as soon as the building located near the Capitol and known as

the General Land Office Building, in Austin, Travis county, Texas, is
vacated the same is hereby set aside for the uses and purposes of the
Daughters of the Republic and the Texas Division of the Daughters of
the Confederacy; and the said Daughters of the Republic, and the Texas
Division of the Daughters of the Confederacy be and the same are

hereby authorized to take full charge of said building and use the same

conjointly as they see proper; provided, however, that the Daughters
of the Republic shall occupy the upper floor of said building and the
Texas Division of the Daughters of the Confederacy shall occupy the
lower floor of said building. [Act April 9, 1917, ch. 208, § 1.]

Explanatory.-Sec. 2 makes an appropriation to repair and remodel such building.
Took effect 90 days after March 21, 1917, date of adjournment.
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Constltutlonallty.-In view of Const. art. 4, § 15, art. 3, §§" 34, 38, the Legislature
could by resolution set apart a particular room in the state capitol for use of the Daugh
ters of the Confederacy. Conley v. Texas Division of United Daughters of the Confed

eracy (Civ, App.) 164 S. W. 24.

Incorporation of association.-The fact that, after the Twenty-Eighth Legislature
passed House Conqurrent Resolution No. 18 (Acts 28th Leg. p. 250), permitting the

Daughters of the Confederacy to occupy a certain room in the state capitol, that associa
tion incorporated for the purpose of being better able to provide a homefor destitute and

dependent old ladies of the Confederacy would not deprive them of the benefits and

privilege of the resolution. Conley v. Texas Division of United Daughters of the Con
federacy (Civ. App.) 164 S. W. 24.

CHAPTER TWO

STATE INSPECTOR OF MASONRY, PUBLIC BUILDINGS AND
'WORKS

Art.
6394a. Office created; salary, expenses,

etc.
6394dd. Inspection of plans and specifica

tions or proposed munrcipal
buildings; superintendence of
such buildings, proviso.

Art.
6394ddd. Appointment of assistants for in

spection of municipal buildings;
salary and expenses; limitation
of number.

6394dddd. Inspection charge for municipal
buildings.

Article 6394a. Office created; salary, expenses, etc.

Superseded as to amount of salary of inspector by Act June 5, 1917, 1st C. S., ch.

48, § 2, post, "art. 7085b, fixing salary at $2,000.

Art. 6394dd. Inspection of plans and specifications of proposed mu

nicipal buildings; superintendence of such buildings; proviso.-The
State Inspector of Masonry, Public. Buildings and Works is hereby au

thorized and it is made his duty to inspect all plans and specifications
for public buildings and structures and additions thereto that are to be
constsucted by contract or otherwise for and by the counties, cities,
municipalities and other political subdivisions of the State of Texas,
prior to the time such plans and specifications are adopted, and he shall
aid such commissioners court, city commission, board of aldermen, city
manager, school board, committee, board, person or persons, having in
charge the preparation for the construction of any and all public build
ings, structures and additions thereto that are to be constructed by
contract or otherwise for such counties, cities, municipalities and other
political subdivisions of the State of Texas, and he shall have full and
final superintendence over all such buildings, structures or additions that
may be constructed by contract or otherwise for such counties, cities,
municipalities and other political subdivisions of the State of Texas,
according to the terms of contract. Provided, that this Act shall not

apply to any public buildings, structure or additions thereto, the contract

price of which is less than twenty-five thousand dollars. [Act April 5,
1915, ch. 148, § 1 (sec. 2c).]

Explanatory.-The act amends ch. 104, Acts 32nd Leg., Reg. Sess., as amended by
Act of 33rd Leg., Reg. Sess. by adding after section 2b three other sections, to be known
as 2c, 2d, 2e, .and 2f. The last-named section is the emergency clause, and is omitted
from this compilation. The act took effect 90 days after March 20, 1915, date of adjourn
ment.

Art. 6394ddd. Appointment of assistants for inspection of municipal
buildings; salary and expenses; limitation of number.-The State In
spector of Masonry, Public Buildings and Works shall, when the work in
his department requires it, appoint not more than three assistants, such
assistants to be skilled and practical mechanics in the respective trades,
which enter into the construction of such public buildings, structures
and additions, and such assistants to have at least ten years' practical
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experience in their respective trade next prior to his appointment as as

sistant to the State Inspector of Masonry, Public Buildings and Works,
and the salary of each of such assistants shall not exceed eighteen hun
dred ($1,800) dollars per year, payable in equal monthly installments,
and their actual and necessary traveling expenses while in the perform
ance of their duties under this Act : provided, that said Inspector of Ma
sonry shall not employ more assistants than the fees collected under the
provisions of this Act shall be sufficient to pay; provided, that in no

event shall the number of assistants exceed three; such expenses to be
paid on itemized accounts, signed and sworn to by such assistants, and
approved by the State Inspector of Masonry, Public Buildings and
Works; provided, however, that the State Inspector of Masonry, Pub
lic Buildings and VvTorks shall discontinue the service of such assistant
or assistants at any time his service is no longer needed. [Id. (sec.2d).J

Art. 6394dddd. Inspection charge for municipal buildings.-There
shall be set aside a sum equal to one (1) per cent of the contract price or

estimated cost of each building, structure or addition thereto to be con

structed for such county, city, municipal' or other political subdivision
of the State of Texas by the respective commissioners court,. city com

missioners, board of aldermen, city manager, committee, board, 'person
or persons having such public building, structure or addition ,ther�to, in
charge, and said one (1) per cent of the contract price shall be forwarded
immediately prior to the beginning of such work to the State Treasurer,
to be held intact for the purpose of defraying the salaries, traveling and
other necessary expenses as may be incurred by the State Inspector of
Masonry, Public Buildings and Works, and his assistants, in the per
formance of their duties as required by this Act, and the State Treasurer
shall payout said moneys upon warrants issued through the Comptroller
of Public Accounts for the State of Texas as now in vogue for other de
partments of the State. [Id. (sec. Ze).]

CHAPTER THREE

CONTRACTORS' BONDS TO SECURE LABORERS AND MA
TERIALMEN

Art.
6394f. Contractors with state, municipali

ties,
.

etc., to give bond; actions on

bond, etc.

Atticle 6394f. Contractors with state, municipalities, etc., to give
bond; actions on bond, etc.

Effect as to prior law.-That this act requires any person contracting with a school
district 'for a building to give a bond .to pay for labor and material did not prove want of
previous authority to require such a bond. N. o. Nelson Co. v. Stephenson (Civ. APP.)
168 S. W. 61.

Bonds-Construction.-A condition in a school building contractor's bond for the
payment of debts incurred by the trustees instead of the contractor held a clerical
error. Kerbow v. Wooldridge (Civ. App.) 184 S. W. 746.

A school building contractor's bond requiring completion free of mechanics' liens
protects a materialman, though there could be no lien on a school buildtng. Id.

- Acceptance.-Permission to a school contractor to take down his forfeit and
proceed with the work is a sufficient acceptance of his bond. Kerbow v. Wooldridge
(Civ.. App.) 184 S. W. 746.

.

-- Form and sumclency.-A school building contractor's bond not conforming to

the requirements of Vernon's Sayles' Ann. Civ. St. 1914, arts. 6394f-6394j, held valid
as a common-law obligation. Kerbow v. Wooldridge (Civ. App.) 184 S. W. 746.
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Sureties-Liability In general.-Invalidity of a contract for the .construction of a

school building under Vernon's Sayles' Ann. Civ. St. 1914, arts. 2904n, 29040, does not
defeat recovery by a materialman on the contractor's bond given as required by ar

ticles 6394f-6394j. Kerbow v. Wooldridge (Civ. App.) 184 S. W. 746.
The refusal of school trustees to accept a contractor's bond when first tendered

because the sureties were not sufficient does not terminate the liability of those sur

eties. Id.
Bank lending money to contractor held to have no claim against surety on the

contractor's bond, though contractor represented that money was to be used for labor
and material. Lion Bonding & Surety Co. v. First S.tate Bank of IParis (Civ. App.)
194 S. W. 1012.

Art. 6394g. Laborers and materialmen to have right. of action, when.
Action by materialmen-Sufficiency of evidence.-In an action by the materialmen

against the surety on a county building contractor's bond, evidence that the material

purchased from plaintiff was' used in the building held sufficient to support the judg
ment. American Surety Co. v. Huey & Philp Hardware Co. (Civ. App.) 191 S. W. 617.

Art, 6394h.. Action to be commenced, when; parties.
Action by mat'erlalmen-Parties.-Neither the county, nor the commissioners there

of for which a building was built are necessary parties to a suit by a materialman
under the contractor's bond given to secure the county and all laborers and material
men. American Surety Co. v. Huey & Philp Hardware Co. (Civ. App.) 191 S. W. 617.

Where one of two prtnctpals on a county buflding contractor's bond was dead and
the other had been adjudged a bankrupt, they are unnecessary parties to an action by
materialmen against the surety. Id.

CHAPTER SIX

FIRST CAPITOL SITE

Article 6397g. Purchase of site; improvement; appropriation.
That not to exceed fifty acres of land upon and immediately surrounding
the spot upon which was erected the monument by the school children of
Washington County in 1900, commemorating the point where the first
capitol of Texas stood, be purchased, to be held in perpetuity by the
State of Texas. Said lands shall be purchased, beautified and improved
under the supervision of the Governor of the State of Texas, the Super
intendent of Public Buildings and Grounds and the Attorney General, .

and that the sum of ten thousand ($10,000) dollars, or so much thereof as

may be necessary, be and the same is hereby appropriated for that pur
pose out of any funds in the State Treasury not otherwise appropriated,
and the Comptroller of Public Accounts is hereby authorized and direct
ed to issue warrants on accounts approved by the Governor; provided,
no portion of this appropriation shall be available, and no voucher issue
therefor, until the title to said land and deeds and conveyances therefor
shall be examined by and be satisfactory to the Attorney General of this
State. [Act May 20, 1915, 1st C. S., ch. 3, § 1.]
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TITLE 114

QUO WARRANTO

Art.
6398.
6401.

Petition for, when presented.
Proceedings as in civil cases.

Art.
6402. Judgment of court.

Article 6398. [4343] Quo warranto, when.
In general.-Any power of the court to correct abuse of discretion of county school

trustees, in changing territory of one school district to another, can be exercised only
in quo warranto instituted by a proper party. Oliver v. Smith (ClV. App.) 187 S. W. 528.

A suit by school districts and taxpayers against county school trustees to enjoin
redistricting of the county could be maintained as an ordinary suit between the par
ties, and need not be by a proceeding by quo warranto under the statute. Collin
County School Trustees v. Stiff (Civ, App.) 190 s. W. 216.

Whether acts of county school trustees in abolishing a school district and annex

ing it to two other districts was an abuse of their discretion may not be tested by
proceeding in quo warranto under statute, which is a remedy employed only to test the
actual right to an office or franchise. Price v. County School T'rustees of Navarro
County (Civ. App.) 192 S. W. 1140.

A suit by district school trustees and taxpayers against county school trustees to
enjoin abolition of a school district and its annexation to two other districts could be
maintained as an ordinary suit, and need not be by a proceeding in quo warranto un

der statute to review acts of county school trustees. Id.

Exercise of corporate franchises and powers.-Quo warranto is a proper remedy where
a charter election is void because preliminary questions were not submitted by the coun

cil to the voters. Bassel v. Shanklin (Civ, App.) 183 s. W. 105.

PartIes plaintiff or petitioners.-The relator in quo warranto under articles 6398-
6404, is the real plaintiff, and the state is merely a nominal party. Gole v. State (Civ.
App.) 163 S. W. 353.

A county attorney may not bring suit to forfeit charter of a private corporation,
exclusive authority in that respect being conferred by Const. art. 4, § 22, on the At
torney General: Union Men's Fraternal & Beneficiary Ass'n v. State (Civ. App.) 190
s. W. 242.

Art. 6401. [4346] Proceedings as in civil cases.

,Time for appeal.-Under Vernon's Sayles' Ann. Civ. St. 1914, art. 2079, providing
for appeals from interlocutory orders appotnttng receivers, and article 1608, providing
for the filing of a transcript within 90 days in appeal cases, held, that the defendant
had 90 days from the time the appeal was perfected fro;m an order appointing a receiver
to file a transcript of the record, in view of the history of legislation as shown by
articles 2084, 2099, 2105, 2108, 4644, 6401 and chapter 20 of title 37. Simpson v. Alex
ander (Civ. App.) 183 S. W. 852.

Partles.-Where quo warranto was instituted on relation of a private individual to
test the validity of the incorporation of a municipality, an appeal from an adverse

judgment by such private relator, in which the state did not join, was unsustainable.
State v. Nelson (Civ. App.) 170 S. W. 814.

Failure to file transcript.-Failure of appellants, in quo warranto proceedings, to file
the transcript within 20 days after perfecting the appeal, as required by Court of
Civil Appeals rule 7 (142 S. W. x), held a jurisdictional defect, which could not be ex

cused because of mistake, inadvertence, or oversight of the attorneys for both sides,
and of the district judge. State v. Nelson (Civ. App.) 170 S. W. 814.

Art. 6402. [4347] Judgment of court.

Judgment.-In quo warranto by the state under articles 6398-6404, the only judg
ment permitted is of ouster from office and the installation of the relator, while the
contest of the election under articles 3046-3078 may result in the contestant obtaining
a certificate of his election or in a declaration of the illegality of the election and the

ordering of another. Cole v. State (Civ. App.) 163 S. W. 353.
In quo warranto by the state on relation of an individual under articles 6398-6404,

the district court had the power to 011St defendant from the' office of mayor without at

tempting to install the relator therein. rd.
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TITLE 115

RAILROADS

Chap.
1. Incorporation of railroad companies.
3. Public offices and books.
4. Officers of railroad corporations.
6. Stock and stockholders.
8. Right of way.
9. Other rights of railroad corporations.

10. Restrictions upon, duties and liabilities
of railroad corporations.

11. Collection of debts from railroad corpo
rations.

Chap.
12. Forfeiture of charter.
13. Ticket agents-Authority and duty.
14. Liable for injuries to' employes.
15. Railroad commission of Texas.
16. Issuance of stocks and bonds regulated.
17. Interurban ra:ilroad companies.
18. Street railways.
18a. State railroad.
19. General provisions.

CHAPTER ONE

INCORPORATION OF RAILROAD COMPANIES

Article 6408. [4352] Articles of incorporation shall contain what.
. Cited, State v. Sugarland Ry. Co. (Civ. App.) 163 s. W. 1047; Missouri, K. & T.

Ry. Co; of Texas v. State (Civ. App.) 167 S. W. 822.'

CHAPTER THREE

PUBLIC OFFICES AND BOOKS

Art.
6423. Shall keep offices in this state.

Art.
6435. Change of location of general offices,

etc., prohibited; appllcatlon to re

ceivers and purchasers.

Article 6423. [4367] Shall keep offices in this state.

Cited, Logus v. SO'uthern Kansas Ry. Co. of Texas, 106 Tex. 445, 167 S. W. 805.

Constitutionallty.-This article is within the police power: does not deny the equal
protection of the law because of its classification; does not interfere with interstate
commerce; does not impair the obligation of charter contracts; and is not retroactive
as applied to a corporation subsequently incorporated. International & G. N. Ry. Co.
v. Anderson County (Civ. App.) 174 s. W. 305.

The state having the power to' create a corporation may fix by initial legislation
the location of its governing offices. Id.

The power to regulate and reasonably govern the operation of railroads in the pub
lic interest and convenience is legislative, and the courts will not interfere. Id.

Applicability-In general.-A corpora.tion organized under art. 6625, by a purchaser
of the property and franchises of a railroad company sold to pay debts, held governed
by this article as to location of offices. International & G. N. Ry. Co. v. Anderson
County (Civ. App.) 174 s. W. 305.

-- To suits.-A railroad corporation required by this article to maintain its general
offices in a designated county, may not rely on a plea of privilege to be sued in an
other county. International & G. N. Ry, Co. v. Anderson County (Civ. App.) 174 s. W.
305.

Location o·f general offices-Change.-Under this article a railroad locating its of
fices on its line in consideration of county aid cannot change it. International & G. N.
Ry, Co; v. Anderson County (Civ. App.) 174 S. W. 305.

Contracts for location of shops and offices-Essentials in general.-A contract be
tween a railroad company and a county voting aid need not be in writing, or appear in
the minutes of the commissioner's court. International & G. N. Ry, Co. v. Anderson
County (Civ. App.) 174 s. W. 305.

A contract within this article must have been authorized by the company or rati
fied by it. Id.

-- Knowledge of directors.-Evidence held to' show that a contract for the.. lo
cation by a railroad or its general offices, in consldera.tlon of county aid, was made
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with the knowledge of and approval by 'its board of directors. International & G. N.
Ry, Co. v. Anderson County (Civ. App.) 174 s. W. 305.

-- Validity.-A purchaser of the property and franchises of a railroad company
contracting for a valuable consideration as to location of its general offices may not
complain of this article, as impairing the' obligation of charter contract. International
& G. N. Ry. Co. v. Anderson County (Civ. App.) 174 S. W. 305.

-- Bind successors.-This article prohibits a railroad company from changing the
place of its general office, machine shops, and roundhouses when once located, and a

corporation formed by a purchaser is subject to the restriction; a bona fide sale of the
property and franchises of a railroad corporation' not discharging' the obligations. .And
a railroad corporation formed by the consolidation of two railroads held required to
maintain its principal office at one place named in its charter, or at a convenient point
on its line. International & G. N. Ry, Go. v. Anderson County (Clv. App.) 174 S. W. 305.

Art. 6435. [4376] Change of location of general offices, etc., pro
hibited; application to receivers and purchasers.-N0 railroad corpora
tion shall have the right in the future to change the location of its gen
eral offices, machine shops or round houses, save with the consent and

approval of the Railroad Commission of Texas, and this shall apply also
to receivers and to purchasers of the franchises and properties of railroad
companies and to new' corporations formed by such purchasers or their
assigns, provided, however, that the Railroad Commission of Texas shall
not consent to, or approve of, any removal or change of location, in con

flict with the restrictions of Article 6423 of the Revised Civil Statutes of
Texas of 1911;' and, provided further, that no consent or approval of the
Railroad Commission of Texas shall be required before the return of

general offices, machine shops or round houses to previous locations
when ordered. or required under judgments in suits now pending in trial
or appellate courts. [Act Feb. 7, 1854; P. D. 4888; Act Feb. 20, 1915,
ch. 20, § 1.]

Explanatory.-The act amends art. 6435, Rev. Civ. St. 1911. Took effect 90 days
after March 20, 1915, date of adjournment.

CHAPTER FOUR

OFFICERS OF RAILROAD CORPORATIONS
Art.
6445. Corporate powers vested, etc.

Art.
6446. President and other officers.

Article 6445. [4386] Corporate powers veste� in directors.
Power of presldent.-See Logue v. Southern Kansas Ry. Go. of Texas, 167 S. W. 805,

106 Tex. 445, affirming judgment Southern Kansas Ry. Co. of 'l'exas v. Logue (Civ. App.)
139 S. W. 11; note under art. 6446.

Art. 6446. [4387] President and other officers.
Authority of officers and agents-President . .....:._Under articles 6445, 6446, the president

could not contract for the maintenance of the road, its. offices and station on certain land,
in the absence of express authority from, or ratification by, the directors. Logue v.

Southern Kansas Ry, Go. of Texas, 167 S. W. 805, 106 Tex. 445, affirming judgment South
ern Kansas Ry. Co. of Texas v. Logue (Civ. App.) 139 S. W. 11.

-- Local agent.-A local agent held not entitled to demand reimbursement from
a railroad company' for rent paid by him on a building rented and used as a depot, with
out authority from the railroad company. Missouri, K. & T. Ry. Co. of Texas v, Hood
(Civ. App.) 172 S. W. 1120.
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CHAPTER SIX

STOCK AND STOCKHOLDERS

Art.
6458. Extent of stockholder's liability for

debts of corporation.

Art.
6464a. Decrease of capital stock; prerequi-

sites.
.

Article 6458. [4399] Extent of stockholder's liability for debts of
corporation.

LIability of stockholders-Nature.-This article making stockholders of railroads
liable to its creditors to the amount unpaid on their stock, makes the stockholders
sureties to that extent. Texas, G. & N. nv. Co. v. Berlin (Civ. App.) 165 S. W. 62.

- Insolvency---Lrnder this article' it is unnecessary to prove insolvency of the
corporation. T'exas, G. & N. Ry. Co. v. Berlin (Civ. App.) 165 S. W. 62.

- Judgment and executlon.-Under this article the judgment should direct ex

ecution against. the corporation, and, if not satisfied, then against the stockholder.
Texas, G. & N. Ry. Co. v. Berlin (Civ. App.) 165 S. W. 62.

Art. 6464a. Decrease of capital stock; prerequisites.-·A railroad
corporation may, in the same manner prescribed in this chapter for an in
crease of capital stock, decrease its capital stock in any amount which
shall not reduce the same to less than one thousand ($1,000) dollars for
every mile of its road as planned and described in its charter. But no

such decrease shall prejudice the rights of any creditor of such corpora
tion in any claim or cause of action such creditor may have against the

company or any stqckholder or director thereof. If such decrease re

lates to or affects any part of the stock that has actually been subscribed
or issued, then such decrease shall not become effective until full proof
is made by affidavit of the directors to the Secretary of State of the finan
cial condition of such corporation, giving therein all its assets and liabili
ties, with names and postoffice addresses of all creditors and amount due
each; and where the proposed decrease affects any part of the subscrib
ed or issued. stock as aforesaid the Secretary of State may require as a

condition precedent to the filing of such certificate of decrease that the
debts of the corporation. be paid or reduced. [Act April 7, 1915, ch. 153,
§ 1.]

Explanatory.-The act amends ch. 6, title 115, Rev. sf. 1911, by adding thereto art.
6464a, to be inserted immediately after art. 6464. The act took effect 90 days after
March 20, 1915, date of adjournment.

CHAPTER EIGHT

RIGHT OF WAY

Art.
6481.

6482.
6485.
6486.
6488.
6492.
6494.
6495.
6497.
6502.

6504.

6505.

Right to construct anywhere in the
state, etc.

Right of way over public lands.
Across streams of water, etc.
Opening through fences, etc.
Where may be made, etc.
Failure,' etc.
Crossings of public roads, etc.
Culverts; etc.
Streets not to. be taken without.
May enter upon adjacent land and

take material, etc.
When owner and corporation can not

agree.
Shall not enter on land, except.

Art.
6506.
6507.

6508.
6518.
6519.
6520.
6521.

statement to be flIed, etc.
Regular judge disqualified; special

judge appointed.
County judge shall appoint.
Rules of damages, etc.
Same subject.
Same subject.
Injuries and benefits not to be esti-

mated as to.
Assessments to be in writing.
'May remove cause, when.
Damages to be paid, when.
Practice in case specified.
Right of' way, how construed.
Right of way vested how.

6522.
6527.
6530.
6531.
6532.
6534.
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Article 6481. [4422] Right to construct, etc., road anywhere in the
state.

Duty to provide crossing.-See St. Louis Southwestern Ry, Co. of Texas v. Evans
(Civ. App.) 158 s. W. 1179; note under art.. 6485.

Art. 6482. [4423] Right of way over public lands.
Cited, Washington. County v. Pendleton (Civ. App.) 178 S. W. 979.

Art. 6485. [4426] Right to construct across streams of water; etc.
Cited, Pecos & N. T. Ry. Co. v. Huskey (Civ. App.) 166 s. W. 493; Cleburne St.

Ry, Co. v. Dickey (Civ. App.) 168 S. W. 475; Marshall & E. T. Ry ..
Co. v. Petty (Sup.)

180 S. W. 105 (in dissenting opinion).

Appllcability.-Articles 6485, 6494, are limited to public roads maintained and es
tablished by the county authorities, so that, as to crossings over other highways, the
railroads are only required to exercise ordinary care. Stephenson v. St. Louis South
western Ry. Co. of Texas (Civ, App.) 164 S. W. 1125.

Under articles 6485, 6495, it is proper to compel a railroad company by injunction to
construct openings in its roadbed, which will permit surface waters and natural streams
to escape, so as not to overflow adjoining land. Timpson & H. Ry, Go. v. Smith (Civ.
App.) 165 s. W. 86.

Under articles 6485, 6486, 6494, 6603, railr.oad held absolutely liable for killing stock
,.entering the right of way by an .unfenced crossing leading from a road parallel to the
tracks to a private closed lane having no outlet. International & G. N. Ry, Go. v. Wil
liams (Civ. App.) 175 S. W. 486.

Duty to restore and repalr--Questions for jury.-Where plaintiff was injured as the
result of a defective railroad crossing over a highway which was not a public county
road, or one where the railroad was absolutely bound to keep the crossing in repair,
the court did not err in submitting the question of the railroad's want of knowledge
of the alleged defect as bearing on the question of its negligence. Stephenson v. St.
Louis Southwestern Ry. Co. of Texas (Civ. App.) 164 S. W. 1125.

Under this article it is a question for the jury whether a crossing was properly re

stored or kept in repair. Horton v. Texas Midland R. R. (Civ. App.) 171 s. W. 10·23.

Damages for failure to restore and repair--In general.-Defendant railroad company,
in raising its tracks over a highway crossing, having failed to provide a crossing on

either side of the traveled part of the road for the use of the public, as it could have
done, and as it was its duty to do under Const. art. 10, § 1, and Rev. Civ. St. 1911, arts.
G481, 6485, held guilty of actionable negligence authorizing a recovery for injuries to

plaintiff by the frightening of his horse as he attempted to lead it over the unprotected
rails and ties. St. Louis Southwestern Rv, Co. of Texas v. Evans (Civ. App.) 158 S.
W. 1179.

A railway required by statute to keep its crossings in repair, whose negligence con

curred with that of its contractor in obstructing its crossing, held liable for resulting
personal injuries. Quanah, A. & P. Ry. Go. v. Goodwin (C'iv. App.) 177 s. W. 545.

Art. 6486. [4427] Opening through fences, etc.

Cited, Missouri, K. & T. Ry, Co. of Texas v. Attaway (Civ. App.) 180 S. W. 1151.

Inclosed land divided by right of waY.-A railroad company cannot be compelled to

place a crossing leading from a road parallel to the right of way to a private lane closed
by a gate and having no outlet. International & G. N. Ry. Co. v. Williams (C'iv. App.)
175 s. W. 486.

Where a railroad right of way divides an inclosure, the owner may demand and com

pel the railroad company to place gates in the fences along the right of way to permit
passage from one part of the inclosure to the other as. required by this article. Pen
shorn v. International & G. N. Ry. Co. (Civ. App.) 186 s. W. 868.

Duty to keep gates closed.-Where a railroad places gates at openings in right of way

fences, dividing an inclosure as required by this article, the duty devolves on the owner

of the premises to keep such gates in repair. Penshorn v. International & G. N. Ry. Go.

(Civ. App.) 186 S. W. 868.

Damages for failure to construct crossing-In general.-Under articles 6485, 6486,
6494, 6603, railroad held absolutely liable for killing stock entering the right of way by
an unfenced crossing leading from a road parallel to the tracks to a private closed lane

having no outlet. International & G. N. Ry. Co. v. Williams (Civ. App.) 175 S. W. 486.

The placing of gates in a right of way fence dividing an inclosure as required by
this article, although unnecessary by reason of another passageway under railroad
trestle, is not negligence rendering the railroad liable for live stock escaping through
such gates and being killed on right of way. Penshorn v. International & G. N. Ry. Co.

'(Civ. App.) 186 s. W. 868;

Art. 6488. [4429] Where may be made.
Cited, International & G. N. Ry. Co. v. Williams (Civ. App.) 175 s. W. 486.

Art. 6492. [4433] Failure, etc.
Actions for negligence in maintenance of crossings-Liability in general.-In action

for damages for blocking farm crossing with cars for 8lh days, plaintiffs could recover
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damages for melons pulled and partly 1oaded, and for exposure' of oats to 'rain, and in
creased expense in carrying water to stock and in working his crop. Chicago, R. I. &
G. Ry. Co. v. Nicholson (Civ. App.) 191 S. W. 167.

-- Measure of damages.-In action for damages from blockading a farm crossing
by loaded gravel train, the measure of damages was any dlffererice between the value of
the use of the farm while the crossing was blocked and what such value would have been
if there had been no such blockade. Chicago, R. 1. & G. Ry, Co. v. Nicholson ('Civ. App.)
191 S. W. 167.

-- Contributory negligence.-Where plaintiff's farm crossing was blockaded by a

train for 8% days, he was not negligent in not preparing a crossing to go around the ob
struction. Chicago, R. I. & G. Ry. Co. v. Nicholson (Civ. App.) 191 s. W. 167.

Art. 6494. [4435] Crossings of public roads.
Cited, Marshall & E. T. Ry. Co. v. Petty (Sup.) 180 s. W. 105 (in dissenting opinion).
To what crossings applicable.-Articles 6485, 6494, imposing on railroads the absolute

duty to keep highway crossings in repair, are limited to public roads maintained and es

tablished by the county authorities, so .that, as to crossings over other highways, the
railroads are only required to exercise ordinary care. Stephenson v. St. Louis Southwest-
ern Ry, Co. of Texas (Civ. App.) 164 S. W. 1125. I

The contention that where a railroad crosses a public highway it is not required to
keep the approaches in repair if properly constructed, unless the approach constitutes a

part of the track or crossing proper, is untenable. Pecos & N. T. Ry. Co. v. Huskey
(Civ. App.) 166 S. W. 493.

Under articles 6485, 6486, 6494, 6603, railroad held absolutely liable for killing stock
entering the right of way by an unfenced crossing leading from a road parallel to the
tracks to a private closed lane having no outlet. International & G. N. Ry, Co. v. Wil
liams (Civ. App.) 175 s. W. 486.

Art. 6495.
sluices,

Cited, Jefferson County Traction Co. v. Wilhelm (Civ. App.) 194 S. W. 448.

1. Duty to construct culverts or sluices-In' general.-Under articles 6485, 6495, re

lating to the right of way of railroad companies, it is proper to compel a railroad com

pany by injunction to construct openings in its roadbed, which will permit surface wa

ters and natural streams to escape, so as not to overflow adjoining land. Timpson &
H. Ry. ce. v. Smith (Civ. App.) 165 S. W. 86.

Where a railroad wing dam together with a fill by its codefendant caused a stream
to overflow, the railroad company was liable. Southwestern Portland Cement Co. v.

Kezer (Civ. App.) 174 S. W. 661.
This article, being a proviso of Act Aug. 15, 1876 (Acts 15th Leg. c. 97) § 23, held not

retroactive, nor to impose a liability upon railroad which constructed its roadbed before
passage of the act. Galveston, H. & S. A. Ry. Go. v. Wurzbach (Civ. App.) 189 S. W.
1006.

Under Const. art. 1, § 16, prohibiting the making of any retroactive law, defendant
railroad, who had constructed its roadbed atvttme of passage of this article, held entitled
to demand proof of its negligence in construction of its roadbed before it could be held
for damages. Id.

4. -- Floods or overflows.-Under this article, held that defendant railroad would
be liable to plaintiff for damage caused by flooding of basement if caused by railroad's
failure to construct culverts or sluices necessary to pass off surface water. Pence v.

Galveston, H. & S. A. Ry. Co. (Civ, App.) 190 S. W. 538.

10. Actions for damages for breach of duty-Liability in general.-As defendant
railroad's liability for damages caused by surface water must be by failure to comply
with this article, it owed no duty to plaintiff to give notice that an opening had been
washed through roadbed, that opening had been cribbed up, or that it intended to put
a culvert under its roadbed. Pence v. Galveston, H. & S. A. Ry, Co. ('Civ. App.) 190
s. W. 538.

.

[4436] Shall first construct necessary culverts, or

12. -- Cause of injury.-Where plaintiff's crops would have been inundated in
any event, but fills under a railroad trestle caused the waters to stand longer on plain
tiff's land, an award for destruction of crops cannot stand, being based on pure conjec
ture, there being nothing to show what part of the damage resulted from standing of the

. water. Galveston, H. & S. A. Ry .. Co. v. Vogt (Civ. App.) 181 S. W. 841.
. A flood not shown to have .been higher than previous floods, but which plaintiff claim

ed injured his premises because the defendant railroad company had partially filled in
trestles of a dirt embankment causing the water to back up, is not an act of God ex

cusing the railroad company from liability. Id.
Th� unprecedented character of the rainfall will not relieve defendant from liabili

ty, where it diverted waters from their natural channel and impounded' them, and then
permitted them to escape on plaintiff's land. Texas & P. Ry, Co. of Texas v. Frazer
(Civ. App.) 182 s. W. 1161.

A railroad failing to construct necessary culverts in an embankment, as required by
this article, held liable for all damages of which the failure was the proximate cause.

Missouri, K. & T. Ry, Co. of Texas v. Evans (Civ, App.) 183 S. W. 93.
Railroad is liable for flooding lands, though extraordinary and unprecedented floods

concur with road's' negligence in construction and maintenance of embankment in caus

ing damage. Missouri, K. & T. Ry. Co. of Texas v. Stearnes ('Civ. App.) 185 S. W. 646.
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A railroad company is not liable for alleged damages to land from overflow, though
caused by its negligent construction or I maintenance of embankments and culverts, de
verting the natural flow of surface or creek waters, if such overflow occurred when nat
ural conditions would have caused the same damages. Scott v. Northern Texas Traction
Co. (Civ. App.) 190 S. W. 209.

.

A railroad which constructed an embankment and backed water upon plaintiff's land
from one direction held not liable for damages due to fact that the land on the other
sides of plaintiff's land was higher than his. Missouri, K. '& T. Ry. Co. of Texas v. An
derson (Civ. App.) 194 S. W. 662.

13. -- Negligence.-In an action against railroads and the receiver of one for
damages to plaintiff's lands from the roads' failure to construct necessary culverts, the
sole issues, concerning defendants' compliance with their statutory duty, and whether
damages resulted from any failure, should have been submitted to the jury without ref
erence to negligence. San Antonio & A. P. Ry, Co. v. McCammon (Civ. App.) 181 S.
W. 541.

In an action against a railroad company for destruction of plaintiff's crops which he
claimed resulted from an embankment partially filling railroad trestles which caused
flood waters to back up and inundate his land, evidence held insufficient to show that the
fill caused the damage. Galveston, H. & S. A. Ry, Co. v. Vogt CCiv. App.) 181 S. W. 841.

Defendant to be liable for damages from the breaking of a dam, by which it impound
ed waters which it diverted, need not have been negligent. Texas & P. ·Ry. Co. v. Frazer
(Civ. App.) 182 S. W. 1161.

This article imposes an absolute duty, and exercise of ordinary care would be no

defense to a suit to enforce compliance with act. Galveston, H. & S. A. Ry, Co. v. Wurz
bach (Civ. App.) 189 S. W. 1006.

__ 17. -- Measure of damages in general.-In an action against a railroad company
·for overflowing plaintiff's land by failing to construct necessary culverts, the measure of
damages is the market value of the land immediately before and immediately after the
'particular overflow. Stephenville N. & S. T. Ry. Co. v. Walton (Civ. App.) 160 S. W. 651.

19. -- Johnson grass.-In action against a railroad company negligently failing
to construct culverts in an embankment which,. with Johnson grass thereon, was by flood
carried on plaintiff's land, refusal of an instruction directing a finding for the company
held not erroneous. Missouri, K. & T. Ry, Co. of Texas v. Evans (Civ. App.) 183 S.
W.93.

Evidence held to justify a finding that a railroad company negligently failed to con

struct culverts in an embankment on which there was Johnson grass, and that in con

sequence thereof the embankment and the grass were washed by flood onto plaintiff's
land. Id.

25. -- Pleading.-Where plaintiff alleged that defendant railroad was governed
by this article, passed in 1876, the duty devolved upon him to show that fact, so that de
fendant under general denial could prove that it had built its roadbed prior to 1876. Gal
veston, H. & S. A. Ry. Co. v. Wurzbach (Civ, App.) 189 S. W. 1006.

Art. 6497. [4438] Streets, etc., of incorporated cities or towns shall
not be taken without, etc.

.

Grant of right to use streets-ConstructIon and effect.-Under railroad charter and
ordinances of city of Galveston, railroad and successor held not authorized to relocate
line of connection between two streets whenever necessary to avoid sea wall and pre
serve continuity of line, especially in view of this article. Galveston & W. Ry. CO. Y.

City of Galveston (Civ. App.) 186 S. W. 368.

Art. 6502.
terial, etc.

Entry upon adjacent land-In general.-Where a railroad company, which had con
tracted for a right of way, took dirt from land outside its right of way, this act was an

independent trespass entitling the then owner to recover damages, and such right did not
pass to a subsequent grantee of the land, unless it was specialty conveyed. Timpson &
H. Ry. Co. v. Smith (Civ. App.) 165 S. W. 86.

[4443] May. enter upon adjacent land and take rna-

Art. 6504.
etc.

Compliance with statute.-T'he testimony of an agent of a corporation, seeking to
condemn land for a right of way, that he had asked the owner what he would settle for,
and that the owner asked such a price that it was impossible to agree to it, and that no

agreement was made, showed an effort by the company to reach an agreement, entitling
it to condemn. MeKenzie v. Imperial Irr. Co. (Civ. App.) 166 S. W. 495.

·Mode of acquirin"g land.-Const. art. 1, § 17, does not prevent a railroad corporation
from acquiring by adverse possession title to land occupied by it as a right of way.
Gulf, C. & S. F. Ry. Co. v. Brandenburg (Civ. App.) 167 S. W. 170 .

. Since a corporation may recover land on record title acquired by ultra vires act, no

reason can be advanced why it cannot do so on a title by limitation so acquired. Buch
anan v. Houston & T. C. R. Co. (Civ. App.) 180 S. W. 625.

'Const. art. 1, § 17, providing that no personal property shall be taken for public usa

without adequate compensation first made, does not prevent a railroad from acquiring
title to land by adverse possession. Webster v. International & G. N. Ry. 'Co. (Civ.
App.) 193 S. W. 179.

'

[4445] In case corporation and owner can not agree',
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Land that may be taken.-Such interest in the land of one railroad company as is

necessary for the depot purposes of two other companies, under the order of the Railroad
Commission that the three construct a union depot on the depot site of the first company,
may be condemned by them, under this article. State v. St. Louis Southwestern Ry. Co.

of Texas (Civ, App.) 165 S. W. 491.
Land of a railroad, though subject, with the rest of its property, to the lien of all its

mortgage bonds, may be condemned for a union depot; the bondholders being made a

party to the proceedings. Id.
A 'railroad's depot site, though condemned by it for such purpose, may be condemned

for a union depot, which it and another company are ordered by the Railroad Commis
sion to construct thereon. Id.

Use of land condemned.-Erection of a fence along a building abutting land taken by
a railroad for a track and foot passage to its depot is not an additional use, but a means

adopted for its protection in the uses enumerated in the decree of condemnation. Craig
v. Ft. Worth & D. C. nv. Co. (,Civ. App.) 185 S. W. 944.

Evidence that certain business places were not fenced off from a railroad right of
way does not show that maintenance of a fence in front of plaintiff's business was un

necessary and an additional servitude upon the land acquired by eminent domain. Id.

Art. 6505. [4446] Shall not enter upon land, etc., except for a

lineal survey.
Remedies of owner for trespass-Damages in general.-Under this article, owner of

land unlawfully appropriated by railroad company without condemnation held entitled to
recover damages for special injuries, including damages to adjacent land by the operation.
of trains; article 6518 not applying. St. Louis, B. & M. Ry. Co. v. Barnes (Civ. App.)
162 S. W. 373.

Where two railroad companies both trespassed on land and operated trains thereon,
they were liable as joint tort-feasors for the value of the land and damages to adjoining
land from the operation of the trains: Id.

Where land is appropriated for a railroad without condemnation, it is not essential
to a recovery of damages to adjoining land from the operation of trains that the tracks
were negligently constructed, or the trains negligently operated. Id.

A railroad company held liable for mental suffering and physical injuries suffered
from fright caused by its agents under its instruction trespassing on premises at night.
St. Louis Southwestern Ry, Co. of Texas v. Alexander, 172 S. W. 709, 106 Tex. 518, af
firming judgment (Civ. App.) 141 S: W. 135.

Reparation for trespasses.-Where a railroad company constructed its line under a

written contract for the purchase of a right of way, specific performance will not be de
nied because it had not made reparation for independent trespasses upon other land ot
the owner of the right of way. Timpson & H. Ry. Co. v. Smith (Civ. App.) 165 S. W. 86.

Art. 6506. [4447] Statement to be filed with county judge.
Cited, McKenzie v. Imperial lIT. Co. (Civ. App.) 166 S. W. 495.

Art. 6507. Regular judge disqualified; special judge appointed.
Cited, McKenzie v. Imperial Irr. 'Co. (Civ. App.) 166 S. W. 495.

Art. 6508. [4448] C0m:tty judge shall appoint commissioners.
Cited, McKenzie v. Imperial Irr. 'Go. (Civ. App.) 166 S. W. 495.

Jurisdiction.-A county court has jurisdiction in matters of eminent domain, such ju
risdiction not being taken away by Acts 32d Leg. c. 24. Balch v. San Antonio, F. & N.
R. Co. (Civ, App.) 161 S. W. 1091.

Art. 6518. [4459] Rule of damages.
Cited, City of Ft. Worth v. Morgan (Civ. App.) 168 S. W. 976.
Measure of compensation-In general.-Where a railroad sought to condemn land for

a right of way, it was not necessary for the landowner to allege special damage; the
damage being fixed by law at the value of the land actually taken, and the injury to the
remaining portion by the construction of the railroad. Wichita Falls & W. Ry. Co.' of
Texas v. Wyrick (Civ. App.) 158 S. W. 570.

Evidence, in an action to condemn 5.72 acres of land for a railroad right of way, held
to sustain a verdict awarding defendant $150 for the land actually taken. San Antonio,
U. & G. R. Co. v. Bobo (Civ, App.) 163 S. W. 377.

.

Measure of damages for permanent injury to land by the construction of a railroad
near it is the difference between its market value immediately before construction and
opration and immediately thereafter. Houston Belt & Terminal Ry. Co. v. Wilson (Civ.
App.) 165 S. W. 560.

-- Matters to be considered.-Where land is appropriated for a railroad without
condemnation, it is not essential to a recovery of damages to adjoining land from the
operation of trains that the tracks were negligently constructed, or the trains negligent
ly operated. St. Louis, B. & M. Ry. Co. v. Barnes (Civ. App.) 162 S. W. 373; Jefferson
County Traction Co. v. Wilhelm (Civ. App.) 194 S. W. 448.

Where farming land condemned for right of way purposes was worth more if sold
in connection with rough land comprising part of the same tracts, defendant was entitled
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to an award for the land actually taken, on the basis of the higher valuation. San An
tonio, U. & G. R. Co. v. Bobo (Civ. App.) 163 S. W. 377.

'

Instructions, in an action for damage to realty by constructing railroad terminal ad

jacent thereto, held erroneous, as permitting the jury to allow plaintiff, in addition to the
amount allow�d for depreciation in the value of the land from present operations, a fur
ther amount for damages which she might suffer in the future. Houston Belt & Termi
nal Ry, Co. v. Wilson (Civ. App.) 165 S. W. 560.

In forming their opinion as to the difference between the value of land before and aft
er the construction of a railroad adjacent thereto for, the purpose of testifying as to the
damage sustained, witnesses may take into consideration the past and present effect of
the construction and operation, as well as probable future constructions and operations,
upon the depreciation of the value of the property. Id.

In action for damage to land by the construction of a railroad terminal near it, the
jury could not allow, in additton-to the depreciation in value immediately after the roads
were constructed, damages which might result from further operations which plaintiff
might, in reasonable probability, sustain in the future, if such probable operations were

not a part of the causes which produced the diminution just after the commission of the
original acts. Id.

In determining the amount of damages from injury to realty by constructing a rail
road adjacent thereto, all elements causing depreciation in the value of the land may be
considered, including a probable or contemplated increase of operations. Id.

In an action for damage to realty by constructing a railroad terminal, a requested
charge that, if the market value of the land for any use to which it might be put, or to
which it was adapted, immediately after the construction of the tracks and beginning of
operations was equal to its market value for any use to which it might be put immediate
ly before such construction, plaintiff could not recover should have been given. Id.

In condemnation proceedings, where, upon the issue of damages, the owner had tes
tified as to the quality and character of the land condemned and given his opinion of its
value, the jury could properly consider the fact of plaintiff's long residence upon the
land as bearing upon the weight of the testimony. City of Ft. Worth v. Charbonneau
(Civ. App.) 166 S. W. 387.

Homestead.-In condemnation proceedings, upon the issue of the value and
character of the property condemned, the jury could properly consider the fact that the
owner had raised his family upon the land as showing its adaptability to homestead uses.

City of Ft. Worth v. Charbonneau (Civ. App.) 166 S. W. 387.
-- Overflow or Interference with drainage.-That a railroad company condemned

lands will not under this article, prevent the landowner from enjoining unlawful diver
sion of a water course though land taken was to be used for new channel. ' McAmis v.

Gulf, C. & S. F. Ry. Co. (Civ. App.) 184 S. W. 331.

I njur+es and .beneftts to land not taken.-Under article 6505, owner of land, un

lawfully appropriated by railroad company without condemna.tton held entitled to re

cover damages for special injuries, including damages to adjacent land by the opera
tion of trains; article 6518 not applying. St. Louis, B. & M. Ry. Co. v. Barnes (ClV.
App.) 162 S. W. 373.

Art. 6519. [4406] Same subject.
Cited, City of Ft. Worth v. Charbonneau (Civ. App.) 166 S. W. 387; McAmis v.

Gulf, C. & S. F. Ry. Co. (ClV. App.) 184 S. W. 331.

Measure of compensation.-Under the charter of a city empowering it to condemn
land for reservoir purposes according to the general law, and this article, the market
value in the market in which it is located was the proper measure of compensation.
City of Ft. Worth v. Morgan (Civ. App.) 168 S. W. 976.

Art. 6520. [4461], Same subject.
Cited, McAmis v. Gulf, C. & S. F. Ry, Co. (Civ. App.) 184 S. W. 331.

Art. 6521.
mated.

Cited, McAmis v. Gulf, C. & S. F. R. Co. (Civ. App.) 184 S. W., 331.

Measure of compensation in gen.eral.-Where land is condemned in the statutory
manner for a railroad, the company cannot be held liable for any inconveniences or

discomforts arising from the proper operation of such trains. St. Louis, B. & M. Ry. Co.
v. Barnes (Civ. App.) 162 S. W. 373.

Evidence of increased value of land held under this article not to deprive plaintiff
of his right to recover for lands not condemned, but, at most, make it a question for
the jury. Quanah, A. & P. Ry. Co. v. Collett (Civ. App.) 190 S. W., 1128.

Art. 6522. [4463] Assessment shall be in writing, dated, signed,
etc.

[4462] Injuries and benefits which, shall not be esti-

Cited, McKenzie v. Imperial Irr. Co. (Civ. App.) 166 S. W. 495.

Art. 6527. [4468] Either party, if dissatisfied with decision" may
remove cause, etc.

Cited, McKenzie v. Imperial Irr. Co. (Civ. App.) 166 S. W. 495.
Proceedings after filing opposition-Scope of Inqulry.-In a trial of condemnation

proceedings, where the railroad had been constructed pending appeal from the com-
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missioners' award, the conditions arising from construction of the road without negli
gence may be given in evidence. Jefferson County Traction Co. v. Wilhelm (Civ. App.)
194 S. W. 448.

Art. 6530. [4471] Damages must be paid before property is taken.
Appeal-Matters considered.-At the trial on appeal from award of commissioners,

where the railroad had taken possession under this article and constructed its road,
damages occasioned by negligent construction cannot be allowed and no inquiry show

ing such construction is permissible. Jefferson County Traction Co. v. Wilhelm (Civ.

App.) 194 S. W. 448.

Art. 6531. [4472] Practice in case specified.
Trespass to try title.-Railroad, seeking to condemn land for a right of way, held

not precluded by judgment in trespass to try title, under this article brought against it

by the defendant. Vance v. Southern Kansas Ry. Co. of Texas (Civ. App.) 173 s. W. 264.

-- Jurisdlctlon.-Under Vernon's Sayles' Ann. Civ. St. 1914, art. 6531, and chap
ter 21A, arts. 1283c, 1:::83d, district court has jurisdiction, in action by railroad in tres

pass to try title, to adjudge condemnation in favor of defendant electric light and ice
company. Pecos & N. T. Ry. Co. v. Malone (Civ, App.) 190 s. W. 809.

Waiver or estoppet-s-Radlroad seeking to condemn land for right of way held not
estopped by former void judgment in similar proceedings. Vance v. Southern Kansas
Ry. Co. of Texas '(Civ. App.) 173 S. W. 264.

A railroad appealing from an award of damages on its plea for condemnation filed
under this article, but not questioning the judgment of condemnation, is estopped to
raise questions affecting its original claim of title. Quanah, A. & P. Ry. Co. v. Collett
(Civ. App.) 190 S. W. 1128.

New trial-Newly discovered evidence.-A defendant railroad company, permitted
to condemn land under a plea filed under this article cannot secure a new trial for
newly discovered evidence as to its claim of title. Quanah, A. & P. Ry, Co. v. Collett
(Civ, App.) 190 s. W. 1128.

Art. 6532. [4473] The right of way, how construed.
Fee tnIand.e=Where a right of way is taken by condemnation under Texas Statutes,

the fee remains in the owner of the land. St. Louis, Southwestern Ry, Co. of Texas v.

Temple Northwestern Ry. Co. (Civ. App.) 170 S. W. 1073.
A railroad company held by a second grant to have acquired the fee to its right of

way and to be entitled to use it for any purpose, regardless of any limitations contained
in the first grant of an easement. Stephenson v. St. Louis Southwestern Ry. Co. of
Texas (Civ, App.) 181 S. W. 568.

Use by owners of fee.-If the use by the public as a passageway over a railroad
right of way for three years would constitute a dedication, an abutting owner could
not thereby gain rights different from those of the public, and could not maintain door
ways giving ingress and egress to the right of way; that not being a public use. Craig
v. Ft. Worth & D. C. nv. Co. (Civ. App.) 185 S. W. 944.

The owner of the fee has no right of passage over ground condemned by a railway,
since he may use the public crossings, and a fortiori he cannot claim such right of pas
sage to his place of business on adjotntngTand in behalf of the public. Id.

The owner of fee of land condemned for railroad right of way is entitled to use and
possession not interfering or inconsistent with right of way purposes, so that the rail
road is entitled to judgment dispossessing him only to the extent it pleads and shows
such interference. Davidson v. Houston E. & yr. T. Ry. Co. (Civ. App.) 194 s. W, 211.

-- Adverse use.-If a railroad has the right to fence its track, and permissive
Use does not ripen into a right on the part of the public to use such way as a passage,
the railroad is not estopped by mere knowledge of another's intended use of the prop
erty and of expenses incurred looking to such use, and by its failure to object to erect
the fence, in the absence of willful desire to mislead such party. Craig v. Ft. Worth &
D. C. Ry, Co. (Civ. App.) 185 S. W. 944.

Use by railroad and nature and extent of rights acqulred.-A railroad company which
has an easement in a right of way over plaintiff's land cannot authorize the establish
ment of a private telephone line over such way. Acme Cement Plaster Co. v. American
Cement Plaster Go. (Civ. App.) 167 S. W. 183.

A right of way awarded in condemnation proceedings held only an '.'easement" in
the sense of "a right which one proprietor has to some profit, benefit, or lawful use
out 'of or over the estate of another proprietor." St.' Louis Southwestern Ry, Co. of
Texas v. Temple Northwestern Ry. Co: (Civ. App.) 170 S. W. 1073.

Use of land by a railroad which leased it to others for storage purposes, though
convenient for the railroad in unloading goods, is not a use for the b-enefit of the public
generally. Buchanan v. Houston & T. C. R. Co, (Civ. App.) 180 s. W. 625.

Despite articles 6532, 6542, a railroad company which owns the fee of its right of
way may lease portions thereof for purposes unconnected with the railroad. Stephenson
v. St. Louis Southwestern Ry. Co. of Texas (Giv. App.) 181 S. W. 568.

Where a railroad company was .granted the fee of a rrght of way by one who
platted a townsite at that point, held that, though the plat showed the right of way,
the railroad company was not bound to refrain from using its land for other purpos
es. Id.

Railroad, condemning ,lot abutting on platted street described by lot and block num
ber only, held to acquire title to middle of street. Amerman v. Missouri, K. & T. Ry.
Co. of Texas (Civ. App.) 182 S. W. 54.
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Subjection of a railway right of way to uses as a highway or passway for a restau
rant or place of business is inconsistent with its use for railway purposes, since it would
largely increase hazard of accidents, so that erection of a fence by the railroad would
conserve its rights and protect the public, and is lawful. Craig v. Ft. Worth & D. C.
Ry. Co. (Civ. App.) 185 S. W. 944.

The. right to fence a railroad right of way in towns where necessary for the pro
tection of persons who might otherwise go upon the track without legal right is in
cident to the right of way acquired. Id.

In acquiring easements for construction and operation of railways, the company
is entitled to space above territory appropriated necessary for use of its franchise.
Southwestern Telegraph & Telephone Co. v. Clark (Civ. APP.) 192 S. W. 1077.

A railroad may as against the owner of the fee of a part of its right of way use dirt
therefrom for purposes of the road outside such part of the right of way. Davidson
v. Houston, E. & W. T. Ry, Co. (Civ. App.) 194 S. W. 211.

Abandonment.-In condemnation proceedings, where a right of way or easement was

awarded, the right of forfeiture for nonuser held a "condition subsequent." St. Louis
Southwestern Ry. Co. of Texas v. Temple Northwestern Ry. Co. (Civ. App.) 170 S. W.
1073.

Art. 6534. [4475] Right of way vested by judgment of the court.

Cited, San Antonio, U. & G. R. Co. v. Bobo (Civ. App.) 163 S. W. 377.

Reformation of judgment.-The county court's judgment in a condemnation pro
ceeding awarding a right of way to plaintiff therein, to revert to the owner of the
fee upon nonuser within two years became a final judgment upon the adjournment
of that term of court, and hence could not be reopened two years afterwards by a mo

tion to declare a forfeiture alleging neither accident, fraud, or mistake as a basis there
for. St. Louis Southwestern Ry. Co. of Texas v. Temple Northwestern Ry. Co. (Civ.
App.) 170 S. W. 1073.

INJURIES FROM OONSTRUCTION OR MAINTENANCE OF RAILROAD

2. Injuries to abutting property-Necessity of compensation.-An interurban rail
road operated on existing street car tracks held not to impose an additional servitude
entitling abutting landowners to restrain the operation until compensation was paid.
Galveston-Houston Electric Ry, Co. v. Jewish Literary Society (Civ. ApP.) 192 S. W. 324.

Whether goods carried by an interurban electric railroad are express or freight, on

which depends whether the railroad is an additional servitude entitling landowners to
injunction, does not depend on the weight of the separate articles but on the manner

in which they are carried. Id.

4. -- Party entitled to recover.-In trespass to try title by the owner of the fee
in the street to recover possession of the street, subject to use for ordinary street pur
poses, as against an interurban company operating cars along the street, plaintiff cannot
recover damages for the negligent operation of the interurban cars in Violation of the
city ordinances. Galveston-Houston Electric Ry, Co. v. Jewish Literary SOCiety (Civ.
App.) 192 S. W. 324.

.

17. -- Benefits.-In an action for special damages from the construction of a

railroad viaduct in front of plaintiff's property, it is no defense that the viaduct is ben
eficial to the public. Texas & P. Ry. Co. v. Hardin (Civ. App.) 168 S. W. 1017.

21. -- Qefenses.-Action to recover for damages to overflow of land held not
barred by former action and a release therein. Smith v. Texas & P. Ry, Co. (Civ. App.)
180 S. W. 920.

23. -- Evidence.-In an action to recover damages from a railroad company for
destruction and depreciation of real estate caused by its sidlng and engines. evidence
held sufficient to sustain the verdict.. St. Louis, B. & M. Ry, Co. v. Green (Civ. App.)
183 S. W. 829.

In a suit by owner of property injured by a railroad, a jury may not fix. the val
ue of the property, immediately after the wrong complained of, at a less sum than
given by any witness. Houston Belt & Terminal Ry, Co. v. Lynch (Civ. App.) 185 S.
W.362.

26. Negligence in construction or maintenance.-See arts. 1068 and 6618, and notes.
Evidence, in an action for injuries from explosion of a locomotive, held not to show

that the explosion was due to excessive steam pressure. McGraw v. Galveston, H. & S.
A. Ry. Co. (Civ. App.) 182 S. W. 417.

34. Nuisances-In general.-Defendant railroad's keeping dynamite held a. public
nuisance, rendering it liable, irrespective of negligence, for injury from explosion. Hous
ton, E. & W. T. Ry. Co. v. Cavanaugh (Civ. App.) 173 S. W. 619.
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CHAPTER NINE

OTHER RIGHTS OF RAILROAD CORPORATIONS
Art.
6537. Shall have the right to hold lands

and other property.
6538. Shall have the right to receive and

hold grants, etc.

Art.
6539. Shall alienate lands, except, etc.; for

feiture.
6542. Right to erect and maintain build

ings, etc.
6545. Mortgage invalid, unless, etc.

Article 6537. [4478] Shall have the right to purchase and hold
lands and other property.

Purposes for which land may be taken.-In spite of articles 6537-6539, designating the
purposes for which railways may acquire land, a railway may take title to land for any
purpose good-against all the world except the state. Buchanan v: Houston & T. C. R.
CO. (Civ. App.) 180 S. W. 625.

Under arts. 5439-5441, 6537, 6538, railroad company may validly contract to construct
sidings. depot, etc., in return for conveyance of lands, though it did not intend to use
lands for townsite. Dermott Townsite Co. v. Wooten (Civ. App.) 193 s. W. '214.

Specific performanc.e-Bond for conveyance.-Any. incapacity of a railroad company
to take land for a certain purpose is not ground for demurrer to its petition for spe
cific performance, not showing the land was not for a use authorized by articles 5439-
5441, 6537-6539. Wooten v. Dermott Town-Site Co.' (Civ. App.) 178 8.. W. 598.

Where railroad company which was real party in interest was not entitled to de
mand specific performance of contract for conveyance of lands, it cannot recover on

bond for conveyance. Dermott Townsite Co. v. Wooten (Civ. App.) 193 s. W. 214.

Art. 6538. [4479] Shall have the right to receive and hold grants,
etc.

Cited, Stephenson v. St. Louis Southwestern Ry. Co. of Texas (Civ. App.) 181 s.
W.568.

Grants for right of way or other purposes-Title, estate or- Interest acqulred.-A rail
way company may acquire by purchase or donation. the fee-simple title to lands for
its right of way, depot grounds, and other railway necessities. Stevens v. Galveston,
H. & S. A. Ry, Co. (Civ. App.) 169 S. W. 644.

Deeds which convey property to a railroad company, its successors and assigns, on

condition that the property be used exclusively for railroad purposes, or so long as it
shall be used for such purposes; convey the fee and not merely an easement. Id.

Railway company held within its rights in building fence to prevent use of right
of way as passway by patrons of a restaurant adjoining the right of way. Ft. Worth &
D. C. Ry. Co. v. Graig (Civ. App.) 176 s. W. 827.

-- Purposes for whIch title may be taken.-In spite of articles 6537-6539, desig
nating the purposes for- which railways may acquire land, a railway may take title to
land for any purpose good against all the world except the state. Buchanan v. Houston
& T. C. R Co. (Civ. App.) 180 S. W. 625.

.

Under arts. 5439-'5441, 6537, 6538, railroad company may validly contract to con

struct sidings, depot, etc., in return for conveyance of lands. though it did not intend
to use lands for townsite. Dermott Townsite Co. v. Wooten (Civ. App.) 193 s. W. 214.

Under this article railroad company may receive in aid of construction voluntary
grant of land intending to hold same for enhanced price, so that a special issue in ac

tion on bond for conveyance submitting question whether railroad company contracted
for land as matter of speculation or in aid of construction was erroneous. Id.

-- Covenants and condltions.-The grantee of a tract upon which a railroad
located its right of way and a station was entitled to the benefit of any contract with
his grantor for the permanent maintenance of the same thereon. Logue v. Southern
Kansas Ry. Co. of Texas, 167 S. W. 80'5, 106 Tex. 445, affirming judgment Southern Kan
sas Ry. Co. of Texas v. Logue (Civ. App.) 139 s. W. 11.

,A deed conveying property for so long as it should be used as a railroad right of'
way conveys it upon limitation, not upon condition subsequent, and the right to re
cover the land for breach of the condition passes by a subsequent quitclaim deed,
given by the grantor to a third person. Stevens v. Galveston, H. & S. A. Ry, Co. (Civ.
App.) 169 S. W. 644.

A deed conveying property to a ratlroad company on condition that it be used ex

clusively for .railroad depot grounds and railroad business purposes, and that if such
premises shall cease wholly to be used for such purposes, they shall revert to the gran-
tors or their successors, conveys the fee upon condition subsequent. Id.

.

.

A con�lition subsequent, requiring the land conveyed to be used for railroad purposes,
IS one which requires continuous performance, and the fact that it has been performed
for more than 30 years does not free the land from the condition. Td.

Defendant railroad held bound under its contract for the use of a spur track with
plaintiff's lessor to deliver to plaintiff all shipments consigned to him of the commOdities
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in which he dealt, whether he was owner or bailee of the goods. Missouri, K. & T. Ry.
Co. of Texas v. Seeger (Clv, App.) 175 S. W. 713.

-- Transfer of right of waY.-A corporation purchasing a railroad was only charg
ed with such conditions as attached by law, and no presumption could arise from the
mere occupancy of land under deed that there was a private agreement with the pres
ident of the railroad that the road, its offices and station, should be permanently lo
cated thereon. Logue v. Southern Kansas Ry. Co. of Texas, 106 T'ex. 445, 167 S. W.
805, affirming judgment Southern Kansas Ry, Co. of Texas v. Logue (Civ. App.) 139
S. W. 11.

Estoppel.-A railroad company which accepted a deed upon limitation and entered
into possession of the premises thereunder, is thereby estopped from asserting against
its grantor a superior outstanding title to defeat the right to recover the premises upon
breach of the condition, and its acquisition of such outstanding title by deed or by ad
verse possession inures to the benefit of the original grantor. Stevens v. Galveston, H.
& S. A. Ry, Co. (Civ. App.) 169 S. W. 644.

-

Art. 6539. [4480] Shall alienate lands, except, etc.; forfeiture.
Cited, Stephenson v. St. Louis Southwestern R. Co. of Texas (Civ. App.) 181 S. W.

568.

Forfeiture.-Under articles
_
6539, 6630, where directors of a railroad corporation for

27 years after the sale' of its franchise, etc., did not settle its affairs, 01' take charge
of land owned by it, held that their interest therein had ceased. Allison v. Richardson
(Civ. App.) 171 S. W. 1021.

Purposes for which title may be' takenv+In spite of articles 6537-6539, designating the
purposes for which railways may acquire land, a railway may take title to land for any
purpose good against all the world except the state. Buchanan v. Houston & T. C. R.
Co. (Civ. App.) 180 S. W. 625.

Art. 6542. [4483] Right to erect and maintain buildings, etc.
Does not apply to lands owned in

-

fee.-Despite articles 6532, 6542, a railroad company
which owns the fee of its right of -way may lease portions thereof for purposes uncon

nected with the railroad. Stephenson v. St. Louis - Southwestern Ry, Co. of Texas (Civ.
App.) 181 S. W. 668.

Art. 6545. [4487] Mortgage invalid, unless, etc.

Cited, Weathersby v. Texas & Ohio Lumber Co. (Sup.) 180 S. W. 735.

CHAPTER TEN

RESTRICTIONS UPON, DUTIES AND LIABILITIES OF
RAILROAD CORPORATIONS

Art.
6649.
6550.

6552.
6554.
6558.

6559.
6559a.

6559b.
6559c.
6559d.
6560.
6561.
6564.
6581.

6582.
6589.
6590.
6591.

Roads to pass through county seat.
Shall survey twenty-five miles of

road, etc.
Trains to be regular.
Refusal to transport, etc.
Freight to be delivered on payment

of charges.
Penalty for refusal to deliver freight.

-

Unlawful for railroad company to
confiscate or convert freight.

Same; penalty.
Same; cumulative remedies.
Same; partial invalidity.
Conductor shall wear badge.
Without it, shall not collect, etc.
Bell and steam whistle, duty as to.
Shall provide suitable places for em-

ployes to work.
Penalty.
Stations shall be erected, etc.
No storage charged, except.
Depots opened, lighted, etc., penalty

for failure.

Art.
6592.
6593.

6594.
6596.

Water closets to be erected.
Separate closets, _

how constructed
and maintained.

Penalties and suits for.
Cattle guards and stops, at what

places.
Same subject.
Character of.
Owner may place, etc., cattle guards,

_
etc.

Liabtlrty" for failure, etc.
Johnson grass not to be permitted to

go to seed on right of way.
Penalty and damages.
Liability for stock, etc.
Report of animals killed; evidence.
To receive freight, etc., from con-

necting lines.
Declared to be trustees, when.
Penalty for refusal, etc.

Equal facilities, etc.
Damage for failure, etc.

6597.
6598.
6599.

6600.
6601.

6602.
6603.
6603a.
6608.

6614.
6615.
6616.
6617.

Article 6549. [4491] Road shall pass through county seat, when.
Duty to pay for right of way-Tlme.-Under Const. art. 10, § 9, requiring every

railroad passing within three miles of a county seat to pass through it and maintain
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a depot therein, provided that the town or its citizens should grant the right of way

and ground for depot purposes, and this article enacted in similar terms, the duty to

pay for the right of way and depot grounds did not arise until the railroad had surveyed
its line and designated its depot site. Kansas City, M. & O. Ry, Co. of Texas v. State,
106 Tex. 249, 163 S. W. 582, modifying judgment (Civ. App.) 155 S. W. 561.

Remedy for breach of duty-Mandamus.-Where a railroad company fails and re

fuses to perform its constitutional and statutory duty to construct a line through a

county seat and maintain a depot therein, the district court may award a writ of I man

damus. Kansas City, M. & O. Rv. Co. of Texas v. State, 106 Tex. 249, 163 S. W. 582,
modifying judgment (Civ. App.) 155 S. W. 561.

Where a receiver has been appointed for a railroad company, so that it is legally
Impossible for it to comply with mandamus from a district court, requiring it to construct
a line through a county seat and maintain a depot therein, enforcement should be sus

pended until conditions so change as to put it in the power of the corporation to

obey. Id.

Waiver of statute.-Const. art. 10, § 9, requiring any railroad passing within three
miles of a county seat to pass through it and maintain a depot therein, held intended
for the benefit of the public desiring to or required to visit the county seat, and to be
mandatory, so that the duty imposed thereby cannot be excused or waived by the
citizens. Kansas City, M. & O. Ry. Co. of Texas v. State, 106 Tex. 249, 16'3 S. W. 582,
modifying judgment (Civ. App.) 155 S. W. 561.

Art. 6550. [4492] Shall survey 25 miles of road, locate depot, etc.

Cited, Enid, O. & W. Ry. Co. v. State (Civ. App.) 181 S. W. 498.

Construction.-The words "depot grounds," as used in this article are synonymous
with- "station." Pecos & N. T. Ry. Co. v. Railroad Commission of Texas (Civ. App.)
193 So. W. 770.

Appllcability.-Railroad Commission empowered by art. 6675, to enforce laws, may
not enforce a contract binding a railway company to maintain a depot at a parttcular
place, notwithstanding this article. Mosel v. San Antonio & A. P. Ry. Co. (Civ. App.)
177 s. W. 1048.

-

This article relates to<the construction of new railroads, and does not preclude the
changing of a depot in a town when for the benefit of the public. San Antonio & A. P.
Ry. Co. v. Mosel (Civ. App.) 180 s. W. 1138.

By placing a suggested location upon its preliminary map as a place suitable for a

depot and so reporting it to chief officers of railroad, who after investigation decided
not to designate that place as a depot or a station, a railroad did not designate such
place as a depot within meaning of this article. Pecos & N. T. Ry. Co. v. Railroad
Commission of Texas (Civ. App.) 193 s. W. 770.

Change of location-In general.-By direct provisions of this article no railroad com

pany may change its depot grounds after they have been designated. Pecos & N. T.
Ry, Co. v. Railroad Commission of Texas (Civ. App.) 193 s. W. 770.

-- Remedy.-Even if the Railroad Commission had authority to direct a railroad
company to replace track removed pursuant to another order of the Commission, a pen
alty will not be assessed in mandamus. against the company for failure to comply with
the order to replace the track, since it had reasonable grounds to believe it was justified
in doing so. State v. Sugarland Ry. Co. (Civ. App.) 163 s. W. 1047.

Abandonment-Right of.-Under articles 6550, 6625, in absence of express legisla
tive grant, a railroad company cannot abandon or remove any part of its track after
it has been located, and operations begun. State v. Sugarland Rv. Co. (Civ. App.) 163
S. W. 1047.

Contracts-In general.-A contract by a railway company to maintain perpetuanv
a depot on land acquired held not performed by maintenance of a depot for eight years
or by maintaining a freight depot only. Mosel v. San Antonio, & A. P. Ry. Co.' (Civ.
App.) 177 s. W. 1048.

A railway company may, by contract, bind itself to perpetually maintain a depot at
a particular place, unless the interests of the public demand its removal. Id.

Art. 6552. [4494] Trains to be regular, and notice to. be given.
Cited, Missouri, K. & T. Ry. Co. of Texas v. State (Civ. App.) 167 S. W. 822; Cros

byton-Southplains R. Co. v. Railroad Commission of Texas (Civ, App.) 169 S. W. 1038.

Constltutionallty.-In the absence of exercise of the authority of Congress, it is
within the police power of the state to protect passengers on interstate trains by re

quiring that all trains leave termini or junction points not more than 30 minutes be
hind their regular schedules, and on such schedules at all other stations. Missouri, K.
& T. Ry. Co.. of Texas v. State (Sup.) 181 s. W. 721.

Railroad commission-Powers in general.-Railroad commission may, under articles
6552, 6654, 6670, order division between connecting carriers of revenue earned in trans
porting coal not owned by either. Rio Grande & E. P. Ry. Co. v. Railroad Commission.
of Texas (Civ. App.) 175 s. W. 1116.

Liability for freight charges.-8ee notes under art. 6558.
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Art. 6554. [4496]' Refusal to transport passenger orproperty,
Cited, Crosbyton-Southplains R. Co. v. Railroad Commission of Texas (Civ. App.)

169 S. W. 1038.

8. Delay in transportatlon.-W'here a carrier of live stock, with knowledge of the
congestion of its lines, accepted a shipment of live stock without notice to, the shipper
that such condition would likely cause extraordinary delay, it is no defense that the
shipments were unusual and that the carrier was not prepared to handle them. Atchi
son, T. & S. F. Ry. Co. v. Word (Civ. App.) 159 S: W. 375.

A carrier of live stock is charged with notice of the congested condition of its
lines in a given' locality, and so' cannot excuse delay in a shipment of cattle on the
ground that there were unusually heavy shipments of cattle at that time which it was
not prepared to handle. Id. ,

While a carrier of .Iive stock is not an insurer of the time at which they will ar

rive, it is otherwise subject to the common-law burdens and is an insurer of the safe
handling of such live stock. Id.

Where a carrier contracted to deliver cattle in time for a particular market, but
did not make the delivery in time to permit the cattle to be fed and watered, as was

customary, before being placed on the market, so that they were held over until the
next day's market, the carrier was liable for a loss by a decline in the market. St. Louis
& S. F. R. Co. v. White (Civ. App.) 160 S. W. 1128.

Where a carr-ier made a mistake in billing a car, so that it did not reach the con

signee in time to enable the shipper to complete a contract of sale, but brought it
back as soon as possible and tendered it to him, held, that his only cause of action
was for damages for delay in delivery. Gulf & I. S. Ry. Co.. of Texas v. Blalock (Civ.
App.) 162 S. W. 1009.

Where a railroad company negligently delayed a shipment of cattle for more than
12 hours after they were delivered into its pens, near its tracks, it cannot escape lia
bility, for injuries to the cattle by fright from passing trains, by showing that such
trains were properly operated. Gulf, C. & S. F. Ry. Co. v. Marshall (Civ. App.) 164 S.
W.446.

Where a carrier failed to notify the consignee of the arrival of freight and the con

signee did not receive the same, it was immaterial when the freight reached its des
tination in determining issue of negligent delay. Stevens & Russell v. St. Louis South
western Ry. Co. (Civ. App.) 178 S. W. 810.

In the absence of special agreement, there is an implied agreement only that the
carrier will deliver in a reasonable time, not breached by necessary or reasonable delay.
Kansas City, M. & O. Ry. Co. of Texas v. Odom (Civ. App.) 185 S. W. 626.

The Carmack Amendment to the Interstate Commerce Act applies to damages
caused by delay in transportation as well as to injuries to the property. Gulf, C. &
S. F. Ry. Co. v. Nelson (Bup.) 192 s. W. 10£6. See, also, notes under art. 707, ante.

13. Evidence.-In an action for damages caused by delay in shipping cattle, evi
dence held insufficient to warrant a recovery based upon an alleged misrouting of the
shipment. St. Louis, B. & M. Ry. Co. v. True Bros. (Civ. App.) 159 S. W. 152.

Evidence held to justify jury in finding that death of one of a shipment of cattle
was caused by negligent delay and improper handling. St. Louis & S. F. R. Co. v.

Rich (Civ. App.) 162 S. W. 1194.
Evidence held not to support the finding of period of time of negligent delay in

transportation of live stock. Kansas City, M. & O. Ry, Co. of Texas v. Odom (Civ.
App.) 185 s. W. 626.

14. Measure of damages.-The measure of damages in an action for delay in the
delivery of goods is the difference between their market value at the time they should
have been 'delivered by the use of ordinary care and their market value at the time de

livery was made. Gulf & I. S. Ry. Co. of Texas v. Blalock (Civ. App.) 162 S. W. 1009;
Foster v. International & G. N. Ry. Co. (Civ. App.) 175 S. W. 762.

Notice to a carrier at the place of consignment that plaintiff had sold a car of
melons at a certain price at a siding at a certain time held not sufficient to make the
carrier liable for special damages, where, because of a mistake in billing, it was im

possible to have the car on the siding at that time. Gulf & I. S. Ry, Co. of Texas v.

Blalock (Clv. App.) 162 S. W. 1009.
'

Where the delay of a carrier in delivering a car occurred while in transit' to the

consignee, who was to load it with oil and return it to consignor, but ths-carrter was not
informed that it was to be so loaded, the value of the ordinary use of the car during
the delay was the measure of the consignor's damages. San Antonio & A. P. Ry. Co.
v. Houston Packing Co., 106 Tex. 383, 167 S. W. 228.

If the carrier's delay occurred after the car was loaded with oil by the consignee
and returned to the carrier, the carrier was liable for such damages as would ordinarily
result from a failure to deliver the oil for the use to which it was to be applied, Id.

The carrier not being apprised that any such special damages would ensue from
delay in transporting a car of household goods, recovery cannot be had for .board bills
and room rent paid by the owner while awaiting their arrival. Pecos & N. T. Ry. Co. v.

Grundy (Clv. App.) 171 s. W. 318.
The measure of damages' for delay of a carrier in transporting household goods is

. the reasonable value of their use to the owner during the delay. Id.
Profits lost by a carrier's delay in delivering goods intended for sale are recoverable.

Foster v. International & G. N. Ry, Co.' (Civ. App.) 175 S. W. 762.
Where a carrier negligently delayed transportation, of cotton, but during delay

the market price at destination increased, delay did not result in any injury to the
shipper, Stevens & Russell v. st. Louis Southwestern Ry, Co. (Civ. App.) 178 s. W. 810.
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A shipper of cotton for resale held net to have suffered any loss by delay in trans
portation, where the cotton when delivered was worth as much or more than the cot-
ton he purchased to deliver to the buyers. ·Id.

.

16. -- LIve stock.-Though contract for transportation of cattle issued by de
fendant stated the destination as St. Louis, facts held to show that defendant knew
that the destination was the National Stockyards at East St. Louis, and the measure

of damages for delay was the difference in value at the stockyards. St. Louis & S.
F. R. Co. v. Rich (Civ. App.) 162 S. W. 1194.

20. Conversion of freight by rallroad.-Where goods, missent because of a mistake
in billing, did not arrive in time to enable the shipper to complete a contract of sale,
but were brought back as soon as possible and tendered to the. shipper, there was no

"conversion" making the carrier liable for the value of the goods. Gulf & I. S" Ry. Co.
of Texas v. Blalock (Civ. App.) 162 s. W. 1009.

Action by shipper where a carrier demanded excessive rate and sold goods for
charges held one for conversion. Pecos & N. T. Ry, Co. v. Porter (Civ. App.) 183 S.
W.98.

.

Where plaintiff's shipment of maize was refused ··by consignee and railway company
shipped to another place and stored it without plaintiff's knowledge or consent, the

railway company's action held. not conversion. Texas &. N. O. Ry. Co. v. Patterson &
Roberts (Civ. App.) 192 s. W. 585.

Art. 6558. Freight to be delivered on payment of charges.
Cited, Consumers' Lignite Co. v. Houston & T. C. R. Co. (Civ. App.) 179 s. W. 306.

Liability for freight charqes-e-In general.-As a rule a consignor with whom a con-

tract of' shipment is made is impliedly liable for the freight charges, irrespective of
whether he is owner. Chicago, R. I. & G. Ry. Co. v. Floyd (Civ. App.) 161 s. W. 954.

While a consignor is ordinarily liable for the freight charges, if the owner is the real

consignor, and the person making the shipment, to the carrier's knowledge, only acts
as the consignor's agent, the owner, and not his agent, is liable for the freight oharg- .

es. re.
One who is not the consignor or consignee of goods, and who does not receive the

goods from the carrier at the point of destination, but who merely indorses the bill of

lading, is not liable for the freight. St. Louis Southwestern Ry. Co. v. Browne Grain
Co. (Civ. App.) 166 S. W. 40.

.

Under the Texas statute requiring a railroad company to deliver possession of goods
to the owner or consignee upon payment of the freight charges, as shown by the bill
of lading, etc., a railroad company has no right to impose, as a condition to the de
livery, the surrender of the bill of lading, but can only require its production for inspec
tion. Missouri, K. & T. Ry. Co. of Texas, v. Long (Civ. App.) 167 S. W. 769.

-- Storage charges.-A carrier not delivering unidentified baggage, though in
formed of the circumstances of its shipment, held not entitled to storage charges. St.
Louis Southwestern Ry, Co. of Texas v. Kelly (Civ. App.) 173 s. W. 540.

Liability of carrier after refusal to pay freight charges-In gener.al.-A carrier· is
liable as warehouseman for the keeping of goods after the shipper has refused to pay
the legal rate. Wichita Falls & W. Ry. Co. of Texas v. Asher (Civ. App.) 171 S. W. 1114.

-- Conversion.-That shipper refused to pay more than contract rate held not to
affect recovery for conversion by carrier by refusal to accept the proper rate and sale
of goods for charges. Pecos & N. T. RY. Co. v. Porter (Civ. App.) 183 s. W. 98.

That carrier's agent demanded only small excess of legal rate honestly and with
out wrongful intent, does not affect shipper's right to recover ror conversion on sale of
goods. Id.

Art. 6559. Penalty for refusal to deliver freight.
Applicabliity-I nterstate shipments.-This article does not apply to interstate ship

ment. Gulf, C" & S. F. Ry. Co. v. Mathis (Civ. App.) 194 S. W. 1135.
Where a stock of merchandise was shipped from Oklahoma to Ft. Worth, Tex., and

subsequently reshipped to Abilene, Tex., held that shipment from Ft. Worth to Abilene,
made pursuant to purpose of shippers existing at time of original shipment, was in
terstate. Id.

Art. 6559a. Unlawful for railroad company to confiscate or convert
freight.-It is hereby declared to be unlawful for any railway company,
or receiver thereof, in this State to confiscate, or otherwise convert to its
o",:"n use, any carload shipment or substantial portion of any such carload
shipment of any article or commodity of freight traffic received by it, or

them, for transportation and delivery, without the express consent of the
owner or consignee thereof, and the acts of the agents, officers and em

p.loyes of such carrier or receiver within the apparent scope of their du
ties or authority with respect to such conversion or confiscation shallbe
d.eemed to be the acts of such railway company, receiver or other car

rier. The provisions of this Act shall not apply to conversion of freight
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where the same has been damaged or intermingled with other freight in
wrecks, nor to refused or unclaimed freight, the delivery of which the
railroad is 'unable to effect. [Act April 2, '1917, ch. 174, § L]

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 6559b. Same; penalty.-In addition to all other remedies or

penalties that may now be provided by law therefor, the violation of any
of the provisions of Section 1 of this Act shall subject the railway com':'

pany, receiver or other common carrier so offending to a penalty of not
less than one hundred and twenty-five ($125.00) dollars nor more than
five hundred ($500.00) dollars in favor of the State of Texas and a fur
ther penalty of twice the amount of the purchase price of the converted
shipment in favor of the owner or consignee thereof. [Id., § 2.]

Art. 6559c. Same; cumulative remedies.c--The terms: rights, and
remedies provided by this Act are hereby declared to be cumulative of all
other laws and the rights and remedies thereby provided upon the sub
ject. [Id., § 3.J

.

Art. 6559d. Same; partial invalidity.-'-The terms of this Act are

hereby declared to be separable and if for any reason any portion of the
Act should be held to be invalid, the remainder thereof shall remain in
full force and effect. It is further declared that this Act is intended to

apply to all classes of freight traffic, but that if it should be held that
the same may not constitutionally apply to certain portion or portions of
such traffic, then it shall remain in full force arid effect, nevertheless, and
apply to all other such traffic. [Id., § 4.]

.

Art. 6560. [4503] Conductor, etc., shall wear badge.
Delivery to' employe without bad ge.-Under this article held, that a passenger de

livering his ticket to an employe on a passenger train without the prescribed badge on

his hat or cap voluntarily took the risk that such employe was not authorized to receive
it, and was not excused for its nonproduction when demanded by proper authority.
Galveston, H. & S. A. Ry. Co. v. Short (Civ. App.) 163 S. W. 601.

Authority of brakeman.-Under arts. 6560, 6561, ejection of passenger, who had sur

.rendered his ticket to the brakeman for failure to produce it on demand of the con

ductor, held wrongful. Galveston, H. & S. A. Ry. Co. v. Short (C'iv. App.) 173 S. W. 615.

Art. 6561. [4504] Without badge shall not receive fare, etc.

Delivery to employe without badge.-See Galveston, H. & S. A. Ry, Co. v. Short
(Civ. App.) 163 S. W. 601; note under art. 6560.

Authority of br-akeman.c--See Galveston, H. & S. A. Ry. Co. v. Short (Civ, App.)
173 S. W. 615; note under art, 6560.

Art. 6564.' [4507] Bell and steam whistle; duty as to.

Cited St. Louis Southwestern Ry. Co. of Texas v. Wadsack (Civ. App.) 166 S. W. 42.

When and where signals must be sounded-Iti general.-It was a duty of trainmen
to give the statutory signals by bell and whistle at a poirit on the right of wav which
was customarily used by pedestrians as a footpath or crossing to the company's knowl-
edge. Galveston, H. & S. A. Ry. v. Huegle (Civ. App.) 158 S. W. 197.

I

-- Engine starting within 80 rods from crossing.-Where the engine and cars

which are kicked across a public crossing are not over 50 to 10·0' feet away, the stat
utory crossing signals need not be given. Ft. Worth & D. C. Ry. Co. v. Hart (Civ.
App.) 178 S. W. 795.

Where a train approaching a crossing started within 80 rods of it, the statute does
not require the blowing of the whistle, though it may require the ringing of the bell. Ft.
Worth & D: C. Ry, Co. v. Alcorn (Civ. App.) 178 S. W. 833.

Under this article it is the duty of persons operating a railway engine to ring the
bell thereof as it approaches a public street, though the engine starts within less than
80 rods from the street. Texarkana & Ft. S. Ry. Co. v. Rea (Civ. App.) 180, S. W. 945.

For whose benefit dutly is imposed-Injuries to animals.-The killing of a horse by
'a 'train not being at a crossing, failure to give the statutory signal is not negligence per
se. International & G. N. Ry. Co. v. Bandy (Civ. App.) 163 S. W. 341.

A. charge on the duty of a railroad company to, give the crossing signals prescribed
by this' article is' not appropriate. in an action for the killing' of cattle; unless they were
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killed on a crossing. Ft; WOrth & D. C. Ry; Co. V. Decatur Cotton Seed Oil Co. (Civ.
App.) 179 S. W. 1104.

Failure of a train approaching a crossing to give the statutory signals is negligence
per se only as to those using, or about to use, the crossing, and not as to an animal
feeding near by. St. Louis, B. & M. Ry, Co. v. Knowles (Civ. App.) 180 S. W. 1146.

Accidents at crossing-Proximate cause.-The failure of engineer to sound warnings
on approaching a crossing does not render the company liable for the death of a pe
-dastrfan killed at the crossing, unless it was the proximate cause of such death. Texas
'& P. Ry. Co. v. Marrujo (Civ. App.) 172 S. W. 588.

In an action for the killing of a pedestrian at a crossing, the failure to sound warn

ing signals held not the proximate cause of the accident. Id.
Failure of trainmen approaching a crossing to give any warnings of the train's

.approach held the' proximate cause of a collision. Galveston, H. & IL R. Co. v. Copley
(Civ. App.) 176 S. W. 665.

Failure of trainmen to give signals of the approach of the train at a crossing held
the direct cause of a collision with an automobile becoming stalled on the track. ld.

Evidence that a mule feeding near by, frightened by an approaching train, ran to
-cross the track and was killed held insufficient to show failure to give the crossing sig
nals was the proximate cause. St. Louis, B. & M. Ry, Co. v. Knowles (Civ. ApD.) 180
'8. W. 1146.

-- Evidence.-This article authorizes a finding of negligence on testimony of plain
tiff that, as he approached the crossing, he listened for noises, but heard none. Tex
.arkana & Ft. S. Ry. Co. v. Rea (Civ. App.) 180 s. W. 945.

Art. 6581. Shall provide suitable places for employes to work.
Validity.-The court of civil appeals held that, in view of 'Const. art. 1, § 10, and Pen .

-Code 1911, art. 6, Rev. St. 1911, arts. 6581 to 6583, in excepting points where it is neces

sary to make light repairs only, is so indefinite as to be invalid. State v. International
'& G. N. Ry. Co. (Civ. App.) 165 S. W. 892. But the Supreme Court later decided that
'an act levying penalties upon any person failing to erect a shed wherein railroad repair
work may be done must be plain enough for those operating the industry affected to know
whether by engaging in an act of repair 'without erecting the shed they would breach its
terms, but that the act in question was as definite in meaning as the nature of the sub
ject allowed, and the rule that a penal act must be certain in its provisions was com

plied with, and hence the act was not void for uncertainty in exempting "light repairs."
:State v. International & G. N. Ry. Co. (Bup.) 179 s. W. 867.

Art. 6582. Penalty.
See notes under art. 6581.

Art. 6589. [4519] Station depots shall be erected, etc.
Cited, Crosbyton-Southplains R. Co. v. Railroad Commission of Texas (Civ, App.)

169 s. W. 1038.

Bills of lading-Reasonableness.-A provision of a bill of lading that property destin
-ed to a station at which there is no regular agent shall be at the owner's risk after cars
are put on private sidings held not illegal, where the shipper knew that the shipment

,would have to be left on a siding, notwithstanding this article, protecting freight from
-damage by exposure; and the reasonableness of the provision held for the jury. St.
Louis Southwestern Ry, Co. of Texas v. Smith Bros. Grain Co. (Civ. App.) 164 S. W. 409.

Suits-Defenses.-In suit for penalty for violation of articles 6670, 6671, and rule of
Railroad Commission and in view of defendant's violation of articles 6589, 6608, it was
no .defense that goods were carried beyond connecting point and held for connecting car
rier's failure to settle advances on freight delivered to it, and for delivery on payment to
junction point. Quanah, A. & P. Ry. Co. v. Moore (Civ. App.) 189 s. W. 322.

Art. 6590. [4520] No storage to be charged, except, etc.
Cited, St. Louis, B. & M. Ry. Co. v. Hicks (Civ. App.) 158 S. W. 192.

Art. 6591. [4521] Passenger depots opened, lighted, warmed, etc.;
'penalty for failure.

Construction.-This article fixes the reasonable time within which a passenger may
remain in the station, without losing his right to protection as such, at not less than one
hour. Missouri, K. & T. Ry, Co. of Texas v. Cook (Civ. App.) 166 s. W. 453.

Lighting and heating depots-Negligence per se.-Failure to comply with this article,
held negligence per se. Chicago, R. 1. & G. Ry, Co. v. Faulkner (Civ.· App.) 194 S.

oW. 651.
-- C.ontributory negllgence.-In an action for injuries caused by the raituro of a

railroad company to keep its depot lighted and warmed for one hour after the departure
'of a passenger train. as required by this article, evidence held sufficient to warrant the
jury in finding that the plaintiff was not negligent in remaining in the depot during the
full hour. Missouri, K. & -T. Ry, Co. of Texas v. Cook (Civ, App.) 166 S. W. 453.

One who remains in a railroad station for the full hour, during which this article
requires it to be warmed and lighted, after' he has reasonable time and opportunity to
leave, and thereby submits himself to danger or discomfort, cannot recover for the con

:sequences because his own negligence contributed to the result. Id.
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-- Proximate cause.-In an action for injuries alleged from contracting a cold in
defendant's station, evidence held to sustain a finding that, because of absence of heat
in waiting room, plaintiff contracted a cold which resulted in injury complained of. Chi
cago, R. I. & G. R�. Co. v. Faulkner (Civ, App.) 194 S. W. 651.

Actlons-l nstructions.-In an action for injuries caused by' the failure of a railroad
company to keep its station warmed and lighted for one hour after the departure of a

passenger train, as required by this article, a charge held not erroneous as assuming that
the plaintiff was a passenger. Missouri, K. & T. Ry, Co. of Texas v. Cook (Civ. App.)
166 S. W. 453.

In an action for the failure of a railroad company to keep its depot warmed after
the departure of a passenger train, as required by this article, a special charge as to the
duty of the company held misleading, as possibly denying the duty of the company to
keep its depot warm, Id.

Refusal of instruction to find for defendant, if plaintiff remained in the waiting room

of the station for her own purposes after all business with the railroad company con

nected with her journey had been entirely finished, held not error, in view of this article,
where there was no evidence that more than 30 minutes elapsed between the time she
alighted from the train and the accident. Galveston, H. & S. A. Ry. Co. v. Watts (Civ,
App.) 182 S. W. 412.

Art. 6592. Water closets to be erected.
Cited, State v. International & G. N. Ry, Co. (Sup.) 179 S. W. 867.

Constltutlonality.-Articles 6592-6594, entitling county attorney prosecuting for pen-
alty, to one-fourth as commission, and county road and bridge fund to remainder, held
not to violate Const. art. 3, § 51. Beaumont, S. L. & W. Ry. Co. v. State (Civ. App.) 173
S. W. 641.

'

Constructlon.-Mere fact that nearer location of water-closets to depot might be ob
jectionable on other grounds does not relieve a railroad of its positive duty under this
article, to have them within a reasonable and convenient distance. Galveston, H. & S.
A. Ry. Co. v. State (Civ. App.) 194 S. W. 462.

Repeal of former ,statute.-Vernon's Sayles' Ann. Civ. St. 1914, arts. 4526, 4537, 4543,
under which railroads may be criminally prosecuted for not maintaining sanitary closets
at stations, does not repeal Rev. St. 1911, arts. 6592-6594, providing a civil penalty for
same offense. Beaumont, S. L. & W. Ry, 'Co. v. State (Civ, App.) 194 S. W. 959.

Applicatlon.-This article, held not to apply to stopping place for trains where no

building for passengers or freight was maintained. State v. Texas & P. Ry, Co. (Civ.
APP.) 173 S. W. 900.

This article requires that reasonably clean and sanitary comfort stations for men and
women be maintained only where the rallroad maintains a building commonly known as

a depot. Ft. Worth & D. C. Ry, Co. v. State (Civ, App.) 189 S. W. 131.
Neither a store building of a person authorized to sell tickets and handle freight,

wherein- seats are installed for waiting passengers nor a box car on trucks from w'hich
tickets are 'sold, and in which passengers wait and freight is stored, is a depot, so as to
require installation of comfort stations in accordance with this article. Id.

Evidence.-In an action to recover statutory penalties for violation of articles 6592-
6594, evidence held not to warrant a finding as to the length of time a railroad station
closet had been in an unsanitary condition. Beaumont, S. L. & W. Ry, Co. v. State (Civ.
App.) 173 S. W. 641.

Evidence held to support finding by jury that water-closets were not within reason

able and convenient distance of depot. Galveston, H. ($r, S. A. R. Co. v. State (Civ. App.)
194 s. W. 462.

Questions for jury.-Whether water-closets are within a reasonable and convenient
distance of a depot, as required by articles 6592, 6594, is a question of fact for the jury.
Galveston, H. & S. A. Ry, Co. v. State (Civ. App.) 194 S. W. 462.

.

Art. 6593. Separate closets, how .constructed and maintained.
Cited, Beaumont, S. L. & W. Ry. Co. v. State (Civ. App.) 173 S. W. 6411; State. v.

Texas & P. Ry. Co. (Civ. App.) 173 S. W. 900; Ft. Worth & D. C. Ry. Co. v. State (Civ.
App.) 189 S. W. 131;

Repeal of former statute.-Vernon's Sayles' Ann. Civ. St. 1914, arts. 4526, 4537, 4543,
under which railroads may be criminally Prosecuted for not maintaining sanitary closets
at stations, does not repeal Rev. St. 1911, arts. 6592-6594, providing a civil penalty for
same offense. Beaumont, S. L. & W. Ry. 'Co. v. State (Civ. App.) 194 S. W. 959.

Actions-Defenses.-It was no defense that, during a part of the time charged the
moon was shining. Missouri, K. & T. Ry, Co. of Texas v. State (Civ. App.) 163 S. W. 338.

Evidence.-In an action by the state to recover from a railroad company the penalty
for its failure to keep lighted a water-closet at its depot, as required by this article,
held, under the evidence, not error to 'refuse to peremptorily instruct. to find for defend
ant if it had honestly tried to light the premises and trespassers had destroyed the lights.
Missouri, K. & T. Ry. Co. of Texas v. State (Civ. App.) 163 S. W. 338.

Evidence held to show that a railroad company did not keep its depot toilet and
grounds adjacent thereto lighted, as required by this article. rd.
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Art. 6594. Penalties, and suits for.
Constitutionallty.-See Beaumont, S. L. & W. Ry. Co: v. State (Civ. App.) 173 S. W.

641; note under art. 6592.

Repeal of former statute.-See Beaumont, S. L. & W. Ry. Co. v. State (Civ. App.)
194 s. W. 959; note under art. 6592.

Questions for jury.-See Galveston, H. & S. A. Ry, Co. v: State (,Civ. App.) 194 S.
W. 462; note under art. 6592.

Art. 6596. [4523] Cattle-guards and stops at what places.
Cited, International & G. N. Ry, Co. v. Vogel (Civ. App.) 184 S. W. 229.

Liability-In general.-Defendant railway company held liable, under articles 6596,
6600, for failure to construct and maintain good and sufficient cattle guards at a lane be
tween parts of plaintiff's property separated by the railway right of way. Mlssour l, K.
& T. Ry, Co. of Texas v, Attaway (Civ. App.) 180 s. W. 1151.

Actions-Instructions.-In an action for injuries to plaintiff's mule received while
crossing a cattle guard held not error to instruct as to the law of arts. 6596, 6598. Ste
phenville N. & S. T. Ry. Co. v. Schrank (Civ. App.) 175 S. W. 471.

Art. 6597. [4524] Same subject.
Cited, International & G. N. Ry. Co. v. Vogel (,Civ. App.) 184 S. W. 229.

Art. 6598. [4525] Character of cattle-guards and stops.
Cited, International & G. N. Ry. Co. v. Vogel (Civ. App.) 184 S. W. 229.

Application.-In an action for injuries to plaintiff's mule received while crossing a

cattle guard held not error to instruct as to the law of arts. 6596, 6598. Stephenville N.
& S. T. Ry. Co. v. Schrank (Civ. App.) 175 S. W. 471.

Art. 6599. [4526] Owner may place and keep in repair cattle
guards, etc.

Cited, International & G. N. Ry. Co. v. Vogel (Civ. App.) 184 S. W. 229.

Contributory negligence of owner.-Plaintiff held not guilty of contributory negli
gence in turning stock into a private lane with knowledge of defective condition of cat
tle guards at a railroad crossing therein. Missouri, K. & T. Ry. Co. of Texas v. Attaway
(Civ, App.) 180 s. W. 1151.

Art. 6600. [4527] Liability of .company for neglect to place and
keep in repair cattle-guards and stops.

Cited, Stephenville N. & S. T. Ry. Co. v. Schrank (Civ. App.) 175 s. W." 471; Inter
national & G. N. Ry. Co. v. Vogel (Civ. App.) 184 S. W. 229.

Liability for. negligence respecting cattle guards-Evidence.-Defendant railway com

pany held liable under articles 6596, 6600, for failure to construct and maintain good and
sufficient cattle guards at a lane between parts of plaintifj:'s property separated by the
railway right of way. Missouri, K. & T. Ry. Co. of Texas v. Attaway (Civ. App.) 180
s. W. 1151.

Art. 6601. Johnson grass not permitted to go to seed on right of

way.
Cited, Ft. Worth & R. G. Ry. 'Co. v. Brown (Civ. App.) 173 S. W. 943.

Application.-Articles 6601, 6602, giving right of recovery against a railroad for al
lowing Johnson grass to go to seed on its right ofway, does not render liable its receiv
ers for allowing it. International & G. N. R. Co. v. Dawson (Civ. App.) 193 s. W. 1145.

Penal statute.-Articles 6601, 6602, prohibiting railroad companies from permitting
Johnson grass to mature on the right of way, and imposing a penalty in favor of con

tiguous landowners for its violation, is penal, and should be strictly construed. Inter
national & G. N. R. Co. v. Boles (Civ. App.) 161 S. W. 914.

Questions for jury.-In an action under articles 6601, 6602, against a railroad com

pany for damages caused by its allowing Johnson grass to go to seed on its right of way,
the question of permanent damages held properly submitted; there being testimony that
land infested with Johnson grass could not be cleared. Missouri, K. & T. Ry, Co. of
'Texas v. Forrest (Civ. App.) 179 s. W. 273.

Art. 6602. Penalty and damages.
Effect of receivership-Penalty.-A railroad is not liable for penalty for allowing

Johnson grass to go to seed on its right of way after its property had passed into the
possession and control of a receiver. International & G. N. Ry. Co. v. Dawson (Civ.
App.) 193 S. W. 1145.

P'enal statute.-See International & G. N. R. Co. v. Boles (,Civ. App.) 161 S. W. 914;
note under art. 6601.
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Contiguous land.-Land which was separated from a railroad right of way only by a

parallel public road, which was condemned from the owner, was "contigu�us" to the rig�t
of way within this article. International & G. N. R. Co. v. Boles (ClV. App.) 161 S ..

W.914.

Measure of damages.-In an action under articles 6601, 6602, against a railroad com

pany for damages caused by its allowing Johnson grass to go to seed on its right of way,

the question of permanent damages held properly submitted'; there being testimony that

land infested with Johnson grass could not be cleared. Missouri, K. & T. Ry. Co. of

Texas v. Forrest (Civ.. App.) 179 S. W. 273.

Actions-I nstructions.-In an action for damages for allowing Johnson grass to go to

seed on a railroad right of way, where the jury were charged that plaintiff was bound

to show the damages caused by defendant's act, defendant could not complain of sub

mission of question of damages, though injury might have come from other sources.

Mlssourt, K. & T. Ry. Co. of r.rexas v. Forrest (Civ. App.) 179 S. W. 273.

Art. 6603.

jured.
Cited, St. Louis, B. & M. Ry. Co. v. Knowles (Civ, App.) 171 S. W. 245.

3. Purpose of statute.-This article, relating to railroads fencing their tracks, is en

acted, not only for the protection of animals, but especially for the protection of huma.n

life from derailments caused by striking animals on the tracks. Craig v. Ft. Worth &

D. :C. Ry. Co. (Civ. App.) 185 S. W. 944.

8. Applies only to injuries from colJision.-This article, making a railroad failing to

fence its tracks liable for stock killed, does not authorize recovery for loss of! steele by

poison placed on right of way, in absence of negligence. Ft. Worth & R. G. Ry. Co. v.

Brown (Civ. App.) 173 S. W. 943.
This article does not limit liability of railway companies, for injuries to stock on the

right of way to injuries caused by being struck by its rolling stock, but the company is

liable for injuries to stock due to any other form of negligence. Missouri, K. & T. Ry,
Co. of Texas v. Attaway (Civ. App.) 180 S. W. 1151.

Under this article, providing that, unless railway company fences its right of way,
it shall be liable to owner for value of all stock killed or injured by locomotives and cars,
recovery cannot be had unless injuries result from actual contact with running cars or

locomotives of railway company. Quanah, A. & P. Ry, 'Go. v. Price (Civ. App.) 192 8.

W.805.
While recovery might be had for injury to animal on railroad track where there is

no collision with running engine or car, if injury was proximate result of railroad's neg

ligence, recovery in such case would not be based on this article, and same rules would
apply as in any other case of nonstatutory negligence. ·ld.

SY2' Care required and liability In general.-Where, in an action against a railroad
for killing two- horses, the evidence showed that they got upon the track, ran upon a

trestle, and were killed by falling therefrom, plaintiff could not recover. International &
G. N. R. Go. v. Holley (Civ. App.) 160 S. W. 990.

.

Railroad company, which made excavation on its right of way into which surface
water fiowed and washed a deep hole, held not bound to guard such hole to prevent per
sons or animals falling therein. Missouri, K. & T. Ry. Co. of Texas v. Meyer (Civ. App.)
161 S. W. 12.

Construction of embankment to confine cotton seed oil escaping from tank car in
wrecked train, if negligence, held not actionable negligence rendering the company liable
for the death of cattle which went upon the right of way and died as a result of drink
ing such oil. St. Louis Southwestern Ry. Co. v. Bailey (Civ. App.) 168 S. W. 406.

A ra.ilway company is not liable for injuries to a horse which was frightened by sec
tion hands shouting, laughing, and waving their hands at it. Texas & P. Ry, Co. v,
Howell (Civ. App.) 184 S. W. 280.

The frightening of plaintiff's horse held to be due to acts of section hands outside
of their employment, not to the manner of conducting their work. Id.

9. -- Signals and lookouts.-In an action for killing stock, an instruction that the
operatives of defendant's train were not required to keep a lookout for stock except at
road crossings was properly refused. Houston & T. C. R. Co. v. King (Civ., App.) 160
S. W. 647.

,

Where stock were accustomed to graze where grass was growing in and about the
defendant's tracks, as known to its. employes, the engineer was bound to keep. a lookout
and exercise greater care to discover stock and avoid injury thereto. Houston & T. C.
Ry. Co. v. Holbert (Civ. App.) 182 S. W. 1180.

10. -- Rate of speed.-In an action for death 'Of plaintiffs' horse within the switch
limits of a town, that the train by which the horse was probably killed passed very rap

idly through the town without signals held insufficient in itself to establish the railroad'
company's negligence. International & G. N. Ry. Co. v. Matthews Bros. (Civ. App.) 158
S. W. 1048.

[4528] Liability of companies for stock killed or in-

12. -- Care as to animals seen on or near track.-A railroad company .must use

the care that an ordinarily prudent person in like business would exercise under like cir

cumstances, and a charge in an action fa,:- killing stock that greater care must be ueed
in a city than other places does not conform to that rule.

-

Texas Cent. R. Co. v. Mal-

lard (Civ. App.) 158 S. W. 1183. .

A .ratlroad was not liable because, having seen plaintiff's stock on its right of way,

it failed to recognize their peril, unless the trainmen realized that the stock would not
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get off the track. Irving v. Texas & P. Ry. Co. (Civ. App.) 164 S. W. 910, affirming judg
ment on rehearing 157 S.· W. 752.

Where railroad company's servants repairing a cattle guard near a road, though !::ee

Ing that plaintiff's horses were frightened, continued to push a hand car towards them,
it is liable for injuries to the animals'. International & G. N. Ry. Co. v. Vogel (Civ. App.)
184 S. W. 229.

Where the engineer saw that a horse attached to a wagon and awaiting freight at a

station was frightened by the approaching train, he should have stopped the train to
avoid injury, and this duty would exist even if plaintiff's hor-se and wagon had been tres

passers, instead of invitees, on the station grounds. San Antonio & A. P. Ry, Co. v.

Schwethelm (Civ. App.) 186 S. W. 414.

13. Liability where right of way Is fenced.-Where plaintiff's mule escaped from his
lot through a break in defendant's right of way fence, and strayed onto defendant's bridge
where it was caught between the ties, and was so injured thereby and by exposure that
it died, held that, no injury by train being involved, the company could not be held liable
on the ground of negligence in failing to fence against live stock. Galveston, H. & S.
A. Ry. Co. v. Grace (Civ. App.) 164 S. W. 413.

This article did not render a ratlroad company liable, irrespective of negligence, for
the death of cattle which went upon its fenced right of way and died from drinking cot
ton seed oil escaping from a car of a wrecked train. St. Louis Southwestern Ry, Co. v.

Bailey (Civ. App.) 168 S. W. 406.

14. Liability where right of way is not fenced.-Railroad company held under no duty
to keep a deep hole on its right of way inclosed to prevent live stock falling therein, and
not liable for the death of a cow which fell therein after it had moved its right of way
fence so as not to inclose such hole. Missouri, K. & T. Ry, Co. of Texas v. Meyer (Civ.
App.) 161 S. W. 12.

A railroad owing no duty of fencing its track, it was not guilty of actionable negli
gence in failing to do so opposite plaintiff's pasture so as to render it liable where a

horse ran onto the right of way and thence onto a bridge, where it was' injured. Mis
souri, K. & T. Ry. Co. of Texas v. Steiger (Civ. App.) 162 S. W. 1192.

15. Liability where stock are prohibited from running at large-In general.-Where
the stock law is in force, a railroad company placing poison on its right of way to kill
Johnson grass, need not foresee that stock may be running at large. Ft. Wor-th & R. G.
Ry, Co. v. Br�wn (Civ. App.) 173 ·S. W. 943.

16. -- Not required to keep lookout.-Where a municipal ordinance prohibiting the
running at large of domestic animals is enforced, a railroad is under no obligation to keep
a lookout for trespassing animals in its switchyard. Ft. Worth & D. C. Ry. Co. v. D�
catur Cotton Seed Oil Co. (Civ. App.) 179 S. W. 1104.

Defendant railroad's employes may assume that municipal ordinance prohibiting run

ning at large of animals will be obeyed, and are not negligent' in failing to keep a lookout
for animals on track at-places in municipality not required to be fenced. Kansae City, M.
& O. Ry. Co. v. Trammell (Civ. App.) 194 S. W. 1130.

19. Liability where right of way cannot be fenced-In general.-As under Vernon's
Sayles' Ann. Civ. St. 1914, art: 6603, a railroad company cannot escape liability merely by
showing that accident occurred within its arbttrarfly established switching yards, submis
sion in an action for killing of cattle whether a fence at place of accident would have in
commoded railroad employes held not error. Ft. Worth & D. C. Ry. Co. v. Decatur Cot
ton Seed Oil Co. (Civ. App.) 193 S. W. 392.

20. -- Places where fences are not reqUired.-Rail'!'oad company held not bound
to maintain a fence extending from its track to the right of way fence after moving the

right of way fence closer to the track, and not lia.ble to the owner of a cow which escaped
from its pasture through such fence and fell into a hole. Missouri, K. & T. Ry. Co. of
Texas v. Meyer (Civ. App.) 161 S. W. 12.

Where an animal is killed at a point where a railroad company is not required to
fence its tracks, the owner must show negligence by the company in order to recover

therefor. International & G. N. Ry, Co. v, Leuschner (Civ. 1\..pp.) 166 S. W. 416.
A railroad company maintaining a station and a switch stand held not required to

maintain fences between the station and the cattle guard about 100 yards distant. Ab
bott v. Beaumont, S. L. & W. Ry, Co. (Civ. App.) 177 S. W. 1052.

In an action against a ra.llroa.d for the killing of cattle, a charge, authorizing ver
dict for plaintiff, held erroneous under Vernon's Sayles' Ann. Civ. St. 1914, art. 6603, as

authorizing verdict against the compe ny though the cattle were killed at places where
it was not bound to fence. Ft. Worth & D. C. Ry, Co. v. Decatur Cotton Seed Oil Co.
(Civ. App.) 179 S. W. 1104.

The fencing law, Vernon's Sayles' Ann. Civ. St. 1914, art. 6603, has no application to
switchvards and station grounds of a ratlroad company, where a fence would endanger
employes. Id.

23. -- Repair and malntenance.e-rl'hough a railroad company had fenced its right
of way SUfficiently to prevent stock from getting upon the track, its duty to keep its
right of way sufficiently inclosed was not thereafter discharged by the exercise of ordi
nary care to maintain the fence. Chicago, R. 1. &·G. Ry, CO. V. Porter (Civ. App.) 166
S. W. 37.

.

25. Liability for stock injured at private crossings-In general.-Where it did not
appear that a railroad had any knowledge of herds crossing its right of way Or had ever

expressly or impliedly consented thereto, a license for herds to cross could not be implied
from the fact of an .occaaional crossing. Irving v. Texas. & P. Ry. Co. (Civ. App.) 164
S. W. 910, affirming judgment on rehearing 157 S. W. 752.

'
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Under articles 6485, 6486, 6494, 6603, railroad held absolutely liable for killing stock
entering the right of way by an unfenced crossing leading from a road parallel to the
tracks to a private closed lane having no outlet. International & G. N. Ry, Co. v. Wil
liams (Civ. App.) 175 s. W. 486.

26.' -- Duty to keep gates closed.-One whose mule was killed on the right of
way of a railroad company may recover, where it strayed through a gate placed by the
company to afford access between two diffeorent fanns owned by separate individuals, if
the company did not exercise proper care to keep the gate closed. International & G.
N. Ry. Co. v. Humphrey (Civ. App.) 167 S. W. 797.

27. -- 'Repair of gates.-Where a railroad company assumed the duty of keeping
in repair a gate which, for the benefit of plaintiff, it placed in the fence along its right
of way, plaintiff is entitled to recover foor the value of a mule which escaped because of
defects in gate and was killed on the right of way. Missouri, K. & T. Ry. Co. of Texas
v. Withers (Civ. App.) 167 S. W. 5.

Ratlr'oa.d killing stock on track held liable for having failed to repair a gate in its
fence through which the stock entered. Trinity & B, V. Ry. Co. v. Williamson (Civ. App.) .

180 S. W. 283.

28. Excuses for failure to fence.-Under this article the company can errter into con

tracts with adjacent landowners for crossings over the tracks, but such contract would
not affect their absolute liability unless the crossing was one required by law for pub
lic convenience. International & G. N. Ry. Co. v. Williams (Civ. App.) 175 S. W. 486.

29. Contributory negligence of owner.-Where no stock law was in force where plain
tiff's horse was killed on defendant's railroad track, the horse was not a trespasser.
Houston & T. C. R. Co. v. Garrett (Civ. App.) 160 S. W. 111.

An adjoining landowner could not assume that a right of way fence was in such con

dition as to prevent his mule from entering on the track, or that the company had re

pafred it, where he actually knew at the time that stock could go through the fence onto
the right of way. Galveston, H. & S. A. Ry. Co. v. Grace (Civ. App.) 164 S. W. 413.

Plaintiff, who unlawfully took down a railroad's right of way fences to drive his stock

across, held a trespasser upon the right of way and guilty of negligence contributing
to injury to his stock from a freight train. Irving v. Texas & P. Ry. Co. (Civ. App.) 164
S. W. 910, affirming judgment on rehearing 157 S. W. 752.

A railroad company, whose train struck a cow within a town where stock were pro
hibited from running at large, held not liable, though the train was running at a high
rate of speed and feed had collected on the right of way. Missouri, K. & T. Ry. Co. of
Texas v. Scales (Civ. App.) 178 s. W. 692.

Although plaintiff knew of defective condition of gates and fences to defendant rail
road's right of way when he turned hie horse out to graze, he could not be said to be
negligent so as to be precluded from recovering if he would otherwise be entitled to re

cover damages. Quanah, A. & P. Ry, Co. v. Price (Civ. App.) 192 S. W. 805.
In action to recover for mules killed on defendant's ratlroad track, evidence not show

ing that their presence in a place of danger was discovered by defendant's employes in
time to avoid accident is insufficient to raise an issue under doctrine of discovered peril.
Kansas City, M. & O. Ry. Co. v. Trammell (Civ. App.) 194 S. W. 1130.

30. Proximate cause of injury.-The negligence of a ratlroad company in obstructing
a private crossing does not render it liable for the death of a horse without any showing
connecting the negligence with the death. San Antonio & A. P. Ry, Co. v. Schendel (Civ.
App.) 161 s. W. 376.

.

The railroad company's negligence must be the proximate cause of the injury to stock
on the track, to entitle the owner to recover thocefor. International & G. N. Ry, Co. v.

Leuschner (Civ. App.) 166 s. W. 416.·
Negligence causing wreck of train held not proximate cause of death of cattle which

escaped from their pasture through the pasture of another owner upon the right of way,
where they drank cotton seed oil which had escaped from a tank car and which caused
their death. St. Louis Southwestern Ry. Co. v. Bailey (Civ. App.) 168 S. W. 406.

The attempt of a horse to recross a trestle in doing which it fell and was injured,
held the proximate cause of the injury, and not any negligence in the construction or

maintenance. of the trestle or the right of way fences. Missouri, K. & T. Ry, Co. of
Texas v. Lovell (Civ. App.) 179 S. W. 1111.

31. Presumptions and burden of proof.-In view of this article held that, on show
ing that animals were within defendant's switchyards when killed, defendant had burden
of establishing that it was not permitted by law to fence at that point. St. Louis, B. &
M. Ry. Co. v. Dawson (Civ. App.) 174 s. W. 850.

In an action for killing stock errtertng the right of way at a crossing leading into a

private lane, the burden was on the railroad company to show that it was not required
by law to fence at that place so as to escape liability under Rev. St. art. 6603. Interna
tional & G. N. Ry. Co. v. Williams (Civ. App.) 175 s. W. 486.

33. Sufficiency of evidence-In general.-Evidence held to sustain a finding that the
horse killed entered on the track at a point where railroad employes putting in a new

crossing negligently left an opening in the fence. Texas & N. O. R. Co. v. Cunniff (Civ,
App.) 161 S. W. 396.

.

In an action for the value of plaintiff's horse, found dead upon defendant's right of
way underneath a tresUe, evidence held not. sufficient to show the horse was killed by a

train. Stewart v. Texas & P. Ry. Co. (Civ. App.) 165 S. W.' 559.
In an action against a railroad company for injuries to an animal escapel'l. onto the

right of way through a defective :Cence, evidence held not to justify a finding that the ani-
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mal was struck by a train. St. Louis Southwestern Ry, Co. of Texas v. Tabb (Civ. App.)
168 S. W. 866.

In an action for value of a horse killed on defendant's railroad track, evidence held
sufficient to sustain a verdict for plaintiff. Mtssourf, K. & T. Ry, Co. of Texas v. Long
(Civ. App.) 174 s. W. 329.

In an action against a railroad for killing a mare on its track, evidence held to war

rant verdict for plaintiff. Trinity & B. V. Ry, Co. v. Williamson (Civ. App.) 180 S. W. 283.
Evidence held insufficient to show liability of a railroad for killing plaintiff's mare.

International & G. N. Ry. Co. v. Bandy (Civ, App.) 186 S. W. 781.
. 34. -- Negligence of defendant.-In an action for killing plaintiff's cows at a point.

where defendant was not required to fence its tracks, evidence held to establish defend
ant's negligence. Houston & T. C. R. Co. v. King (Civ. App.) 160 S. W. 647.

in an action against a railroad for killing two horses, evidence merely that the horses
were found dead by the track was insufficient to show negligence of the railroad. Inter
national & G. ;N. R. Co. v. Holley (Civ. App.) 160 S. W. 990.

In an action for killing plaintiff's mule while it was attempting to cross the track
at night, evidence held insufficient to show actionable negligence of the railroad' com

pany. Chicago, R. I. & G. Ry. Co. v. O'Dell (Civ. App.) 160 S. W. 1098 .
.

The evidence, not showing where a' horse, killed by a train at a place not required
to be fenced, got on the track, or whether its approach thereto was discoverable by the
trainmen in time to avoid the accident, is insufficient to show negligence. InternatIonal
& G. N. Ry, Co. v. Bandy (Civ. App.) 163 S. W. 341.

Evidence in an action against a ranroad company for injury to the stock on the track
held to show that the trainmen were not negligent in failing to blow the whistle or sound
the bell or keep a lookout. International & G. N. Ry, Co. v. Leuschner (Civ. App.) 166
s. W. 416.

Evidence, in an action for killing a mule on a railroad track, held to sustain a finding
that the engineer could have seen the mule in time to EtOP and did not attempt to do so.

Galveston, H. & H. Ry, Co. v. Leggio (Civ. App.) 166 s. W. 698.
.

In an action for injuries to plaintiff's mule at a crossing, evidence as to negligent
construction of a cattle guard held sufficient to SUPPO'I't a recovery. Stephenville N. &
S. T. Ry. Co. v. Schrank (Civ. App.) 175 S. W. 471.

In an action for the killing of an animal by a train at a point at which the railroad
company was not required to fence its. track, evidence held not to show negligent opera
tion of the train. Abbott, v. Beaumont, S. L. & W. Ry, Co. (Civ, App.) 177 S. W. 1052.

Under Vernon's Sayles' Ann. Civ. St. 1914, art. 6603, there is no prima facie case

against a railway for the death of a borse; which was not struck by its trains, but which
fell through a trestle on the defendant company's right of way.. Missouri, K. & T. Ry,
Co. of Texas v. Lovell (Civ. App.) 179 S. W. 1111.

Evidence in an action against a railroad for damages for killing a horse, alleging neg
ligence in operating the train at a dangerous speed and in failing to ring the bell and
blow the whistle, held to sustain a verdict for plaintiff. Houston & T. C. Ry, Co. v. Hol
bert (Civ, App.) 182 S. W. 1180.

36. Measure of recovery-In genera,I.-One negligently injuring animals, resulting in
their death soon arterwards, is properly charged with the cost of hay and medicine used
by the owner in a good-faith effort to prevent their death. Chicago, R. 1. & G. Ry, Co.
v. Clark (Civ. App.) 166 S. W. 129.

Where animals negligently injured have a market value after the injury, the measure

of damages is the difference between their value immediately before and immediately
after the injurv.. Id.

.

One suing for injuries to a.nimals dying soon after the accident held entitled to re

cover the full market value of the' animals before the injury, though he testified that at
the time of the injury he thought the animals had some value, but did not estimate it. Id.

Art. 6603a. Report of animals killed; evidence.-Whenever any ani
mal is killed or found dead upon the roadbed or right of way of any rail
road company in this State, the section foreman of the railroad where
said animal is killed or found dead, shall take and make a description of
such animal, stating its kind, the marks and brands, color, and apparent
age, and any other description that may serve to identify said animal,
which description must be taken and made before said animal is buried
or otherwise disposed of, and shall transmit same to the County Clerk
of the county in which said animal is found or killed, within tenxlays
from the date of finding or killing, which description shall be by said
County Clerk filed and kept of records in his office without exactirig
any fees from section foreman for filing. same. A certified copy of said

r�port so filed may be introduced in evidence in any case wherein the
killing, death, or value of said animal is in question. [Act March 22,.
1915, ch. 73, § 1.]

Note.-Sec. 2 makes it a misdemeanor to violate the act, and is set forth in Vernon's
Pen. Code 1916 as art. 1531h. The act took effect 90 days after March 20, 1915, the date
or adjournment of the Legislature.
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Art. 6608. [4535] To receive freights and .passengers from con

necting lines.
Compelling performance of duty.-Where a Texas railroad company wrongfully re

fused to exchange business with a foreign company, it may be required to discharge its
duties by mandamus or injunction. Texas-Mexican Ry. Co. v. State (Civ. App.) 174 S.
W.298.

Defense In. action for penalty.-In suit for penalty for violation of articles 6670, 6671,
and rule of Railroad Commission and in view of defendant's violation of articles 6589,
6608, it was no defense, that goods were carried beyond connecting point and held' for
connecting carrier's failure to settle advances on freight delivered to it, and for delivery
on payment to junction point. Quanah, A. & P. Ry, Co. v. Moore (Civ, App.) 189 S.
W.322.

.

Art. 6614. [4538] Declared to be trustees, etc.
Cited, Quanah, A. & P. Ry. Co. v. R. D. Jones (Civ. App.) 178 S. W. 85�.

Art. 6615.
lines.

Refusal ·to receive--Wrongful refusal.-Whe,-e a Texas railroad company wrongfully
refused to exchange business with a foreign company, it is subject to the penalties pro
vided by this article. Texas-Mexican Ry. Co. v. State (Civ. App.) 174 S. W. 298.

[4539] Penalty for refusing to receive from connecting

Art. 6616. [4540] Equal facilities to be furnished.
Constitutlonallty.-This article held valid. Missouri, K. & T. Ry, Co. of Texas v,

Empire Express Co. (Civ, App.) 173 S. W. 222. 'It is not in violation of Const. U. S. Amend.
14, or Const. Tex. art. 1, § 19, especially in view of article 10, § 2, and does not interfere
with Interstate commerce in violation of Const. U. S. art. 1, § 8, by requiring domestic
railroad company to grant same facilities and accommodations to an express company af
forded another express company, and a judgment requiring railroad company to grant fa
ctlittes to express company on terms substantially similar to those accorded another ex

press company held not an invasion of the province of the Legislature Or railroad com

mission. Trinity & B. V. Ry. Co. v. Empire Express Co. (Civ. App.) 173 S. W. 217.

Application.-Under this article express company held not entitled to facilities equal
to those afforded another company, unless it was willing to obligate itself to perform the
same services for the railroad company that the other express company performed. Mis

souri, K. & T. Ry, Co. of Texas v. Empire Express Co. (Civ. App.) 173 S. W. 222.

Exclusive right to use of cars.-Express company held to have no exclusive right to
use of railroad cars set apart to it, and, where they were ample to accommodate it and
another express company desiring to do business, the railroad company was properly or

dered to permit the use of such cars by the other express company. Missouri, K. & T.

Ry. Co. of Texas v. Empire Express Co. (Civ. App.) 173 S. W. 222.

Tender of business.-Where railroad company had refused to grant equal facilities
to express company and was not willing to accept its business, formal tender of such
buslness held not necessary to justify a recovery of damages for noncompltance. with this
article. Missouri, K. & T. Ry, Co. of Texas v. Empire Express Co. (Civ. App.) 173 S.
W.222.

Judgments.-Judgment requiring railroad company to 'permit express company to use

jointly with another express company cars set apart to such other express company held
not broader than the relief 'prayed for. Missouri, K. & T. Ry. Co. of Texas v. Empire
Express Co. (Civ. App.) 173 S. W. 222.

Art. 6617. [4541] Damages for failure to' comply, etc.
Who may sue.-Since Acts 22d Leg. c. 45, relating to express companies, was Int.ended

to cover the entire field, as relating to such companies, as is covered by the act of the

same Legislature (Acts 22d Leg. c. 51), relating to railroads, an individual cannot recov

er from an express company the penalty prescribed by the railroad act. Helm v. wsus

Fargo & Co. Express (Civ. App.) 177 S. W. 134.

Damages-In general.-Expenses incurred and losses sustained in getting ready to do

an express business in reliance on acts indicating that railroad company intended to

permit express company to do business held recoverable as damages for the refusal 1;0
permit it to do business. Missouri, K. & T. Ry, Co. of Texas v. Empire Express Co.

(Civ. App.) 173 S. W. 222.

Exemplary damages.-Exemplary damages held properly awarded for railroad
company's malicious refusal to permit e:i"press company to do business over its lines.

Missouri, K. & T. Ry, Co. of Texas v. Empire Express Co. (Clv, App.) 173 S. W.222.

Mandamus.-Where, in mandamus to compel railroad to grant facilities to express
company, exceptions were sustained to the answer, held, that there was no error in re

fusing to submit the case to the jury. Trinity & B. V. RY. 'Co. v. Empire Express <'::0.
(Civ . App.) 173 S: W. 217.
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INJURIES FROM OPERATION OF RAILROAD

II. COMPANIES AND PERSONS L.IABL.E FOR INJURIES

3. Companies permitting use of road by others.-Defendant railroad company, hav

ing without legal necessity permitted M.'s engines to use its tracks for a short distance,
beld liable for injuries to third persons from fires set out by the negligent operation of

such engines by M.'s employes. St. Louis) Southwestern Ry. Co. of Texas v. McGrath

(Civ. App.) 160 S. W. 444.
It was not necessary that the defendant railroad should have had supervision of all

construction details to render it liable for negligence of its .servarrts in backing cars

against a flat car on which plaintiff, the foreman of construction company, an independent
contractor, was working, and thereby causing personal injury. Beaumont, S. L. & W.

Ry. Co. v. Manning (Civ. App.) 186 S. W. 387.
Contract of railroad and defendant held not to render defendant liable for personal

injuries to a third person due to negligence of the road on spur track paid for by defend
ant and controlled by the road, although the language was broad enough to create such

liability, but harsh and burdensome. Houston. & T. C. R. 'Co. v. Diamond Press Brick
Co. (Civ. App.) 188 S. W. 32.

IV. INJURIES TO L.ICENSEES OR TRESPASSERS IN GENERAL.

7. Degree of care in general.-A railroad owes a bare licensee no duty to keep its

premises safe, but to an invitee it owes the duty of exercising ordinary care to keep its

premises reasonably safe. Missouri, K. & T. Ry. Co. of Texas v. Kinslow (Clv, App.)
172 S. W. 1124.

A railroad owes the duty to strangers who might be expected to be near a tank car

to exercise ordinary care to see that car was in condition to avoid an explosion. Mag
nolia Petroleum Co. v. Ray (Civ. App.) 187 S. W. 1085.

S. Injuries to persons at stations.-A railroad company, which has permitted an ex

press company to use its station for its business, owes to the express company's em

ployes the duty to keep the premises in a reasonably safe condition. Wells Fargo & Co.
Express v. Wilson (,Civ. App.) 175 S. W. 495.

That a section hand was permitted to freely pass across tracks of defendant railroad
when off duty did not entitle him as licensee to recover for injuries received while loiter
ing behind standing box car after working hours while watching his children safely cross

tracks. Perez v. Atchison, T. & S. F. Ry, Co. (Civ. App.) 192 S. W. 274.
A railroad is liable for negligently leaving an unlighted railway velocipede in a nar

row passageway at its station which caused injuries to a policeman who fell over .it.
Andrews v. York (Civ. App.) 192 S. W. 338.

9. Injuries to persons working on or about cars.-A petition, alleging that defend
ant railway, negligently and in violation of an ordinance, permitted a fire near a car

which plaintiff, an employe of a consignee, was unloading, the heat of which made him
sick and caused him to fall into the fire, injuring him, held to state a cause of action.
Carter v. St. Louis Southwestern Ry, Co. of Texas (Civ. App.) 165 S. W. 897.

A public weigher who was injured while attempting to enter a car to get some cotton
delivered to the railroad by mistake, held to be an invitee of the railroad. Missouri, K.
& T. Ry. Co. of Texas v. Kinslow (Civ. App.) 172 S. W. 1124.

10. Injuries to persons on trains-Care required and liability as to trespasser-sc-s,
A railroad company was under no legal obligation to call in a physician or to care for a.

trespasser injured while attempting to steal a ride on its freight train. Riley v. Gulf, 'C.
& S. F. Ry. Co. (Civ. App.) 160 S; W. 595.

11. -- Care required and liability as to licensees.-In an action for the death of a
licensee who was killed by the moving of a bunk car, the question of the manner in which
the coupling was made onto the car which was driven against the bunk car is Immaterta t,
Chicago, R. I. & G. Ry. Co. v. Oliver (Civ. App.) 159 S. W. 853.

.

12. -- Care required and liability as to chlldren.-In an action for the wrongful,
death of plaintiff's minor child, killed by the. moving of a bunk car in which the child
was staying with his father, a charge to find for plaintiff, if defendant's servants back
ed the switch engine against the car without warning, and in disregard of the blue flag,
held not improper, as a matter of law, on the ground that deceased, as a licensee, assum
ed the risk; the questions of the right of the child on the car, etc., being presented/ by
conflicting evidence. Chicago, R. I. & G. Ry. Co. v. Oliver ·(Civ. App.) 159 S. W. 853.

A railroad company held liable for injuries to a child while in its locomotive with the
knowledge of the hostler in charge. Gulf, T. & W. Ry. Co. v. Dickey (Civ. App.) 173 S.
W.967.
.

13. -- Persons riding at invitation or by acquiescence of employes.-Railroad's
engine hostler, who permitted boy to get upon engine while he was in charge, was under
obli!5'8;tion to 'use care of ordinarily prudent person, under like circumstances, in turning
on I�Jector, to see if valve was closed, to prevent injury to boy. Gulf, T. & W. Ry, Co.
v. DIckey (SuP.) 187 S. W. 18.4.

14. Removal of trespassers.c.-A watchman employed to arrest any depredator in rail
road yards, negligently mistaking for such an innocent and rightful traveler, and assault
mg him, was acting within his employment, rendering the employer liable. Baker v.
Ives (Civ. App.) 188 S. W. 950.
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15. Contributory negligence of person injured-In general.-A member of a city fire

department, injured by one of� series of explosions constituting a continuing negligent
act on defendant's part, held not negligent in entering upon the premises. Houston Belt
'& TerminalRy. Co. v. Johansen (Bup.) 179 s. W. 853.

Where plaintiff attempted to cross defendant's tracks near a station about midnight
in front of approaching train, but tripped, he was guilty of contributory negligence as a

matter of law. Schaff v. Combs (Civ. App.) 194 s. W. 1159.

18. Proximate cause of injury.-Defendant's negligence per se, in keeping dynamite
contrary to ordinance, was a concurrent proximate cause of injury from explosion, re

gardless of negligence or intent. Houston, E. & W. T. Ry, Co. v. Cavanaugh (Civ. App.)
173 S. W. 619.

19Y2' Contracts of Indemnity.-One who leased a portion of a right of way of a rail
road company and assumed all damage caused by the negligence of the company is not

required to pay to the company damages recovered from it by the owner of a house on

the right of way, who was not holding under the lessee, and of which house the company
had never put the lessee in possession, for the negligent burning of the house. Houston
& T. C. R. Co. v. Eaves (Civ. App.) 166 s. W. 453.

20. Acts or omissions of employes or others.-Where the superintendent of a rail
road allowed the foreman in charge of construction to take his two sons with him, the
sons were licensees, though the superintendent was specifically directed not to permit
it. Chicago, R. 1. & G. Ry. Co. v. Oliver (Civ. App.) 159 S. W. 853.

The son of foreman in charge of construction was a licensee upon a bunk car, even

though express orders had been given against allowing him to accompany his father,
where the superintendent of the railroad company, having actual knowledge that he was

accompanying him, acquiesced in the arrangement. Id.

23. Actions for injuries to licensees or trespassers-Weight and sufficiency· of evl
dence.-In an action for injuries caused by cotton seed cakes falling upon plaintiff in

loading a car when another car was coupled to it, evidence held irisufficient to show
that defendant's employes knew that plaintiff was in the car. Missouri, K. & T. Ry. 'Co.
of Texas v. Sconce (Civ. App.) 176 S. W. 833.

V•. ACCIDENTS TO TRAINS

28. Collisions-In general.-A licensee injured while riding on a motor car, operat
ed on defendant's railroad, in a collision with a hog on the track, did not assume the
risk of injury from the negligence of the operator of the car; it being his duty to exer

cise ordinary care. Waterman Lumber & Supply Co. v. Phelps (Civ, App.) 175 S. W. 742.
In an action for injuries in a collision between a railroad motor car, on which plain

tiff was riding as a licensee, and a hog on the track, evidence held to sustain findings
that defendants were negligent as to the speed of the car and in failing to see the: hog
in time to avoid a collision. Id.

.

VI. ACCIDENTS AT CROSSINGS

33. Public or private character of crossings.-Where an underground passageway un

der defendant's track connecting portion of plaintiff's inclosure, which passageway was

used by plaintiff and his landlord for six years, whether plaintiff's right to use such

passageway was,by implied contract or whether he was a mere invitee was immaterial
in determining the defendant's negligence in maintaining a defective passageway. Mis

souri, K. & 'r. Ry. Co. bf Texas v. Cardwell (Civ. App.) 187 s. W. 1073.

35. Defects in crossings and approaches.-See art. 1068 and notes.
The failure of a railroad to construct a temporary crossing, while the regular cross

ing upon which plaintiff was injured was torn up because of repairs, constituted 'negli
gence, if such a temporary crossing might easily have been constructed on either side of
the regular crossing. St. Louis Southwestern Ry. Co. of Texas v. Evans (Civ. App.) 166.

·S. W. 70L
The fact that a railroad bridge is constructed" in the same manner as all other

bridges of its kind is not conclusive that its maintenance for use as the roof of an un

derground passageway between portions of an inclosure was not negligence. lVIis30uri.
K. & T. Ry. Co. of Texas v. Cardwell (Civ. App.) 187 S. W. 1073.

'

39. Signboards, Signals, flagman and gates at crossings.-Where an ordinarily pru
dent person would have maintained a flagman or watchman at the railroad crossing
where an injury occurred, a failure to keep such flagman or watchman was negligence.
Texas Midland R. R. v. Wiggins (Civ. App.) 161 S. V'{. 445.

A railroad company which maintained a much traveled crossing without a watchman
held negligent, where a freight train was divided so as to obstruct vision of train on an

other track and traveler was '.struck by a train moving rapidly without signal. Galves
ton, H. & S. A. Ry. Co. v. Linney (Civ. App.) 163 S. W. 1035.

'I'he failure of a railroad company to have a watchman at a crossing on a city street.
constantly in use was no less negligence towards the inhabitants of the city because they
knew of such failure. Id.

That travelers might, by using the greatest possible care at a crossing, escape dan
gel', unless railroad employes were negligent, held not conclusive that a watchman or

nagrnan was unnecessary. St. Louis Southwestern Ry. Co. of Texas v. Waits (Civ. App.)
164 S. W. 870.

Evidence held to support a jury finding that railroad crossing,· because of the ex

traordinary hazards, required a watchman. Id.
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Whether railroad company should have maintained flagman at crossing held to de

pend on whether the conditions rendered it extraordinarily hazardous, whether the com

pany knew of such danger, and whether an ordinarily prudent person would have main

tained a flagman there. Id.

42. Lights, signals and lookouts from trains or cars.-An instruction, in an action

for injuries in' a collision of an automobile and a train, that if the eng inernen failed to

exercise ordinary care to keep a lookout ahead to prevent injury to persons on the

crossing, and such negligence proximately caused the accident without contributory neg

ligence by plaintiff, held correct. Adams v. Galveston, H. & S. A. Ry. 'Co. (Civ. App.)
164 S. W. 853.

A railroad company must exercise ordinary care to discover and avoid injuring per
sons upon the track where and when one of ordinary prudence would expect to find them,
whether trespassers or rightfully on the track. Luten v. Missouri, K. & T. Ry. Co. of
Texas (Civ. App.) 184 S. W. 798.

Where a locomotive approached public crossing at dusk, unlighted, and without noise,
and without ringing the bell or blowing the whistle, and without giving any other warn

ing, servants and employes of the railroad were guilty of negligence. Ft. Worth & D.
C. Ry. Co. v. Houston (Civ. App.) 185 S. W. 919.

. .

Where a person was thrown from a wagon because, when he approached a crossing,
a train standing nearby was started and moved partly over the crossing without ring
ing the bell, the railroad company was liable. Missouri, K. & T. Ry. Co. of Texas v.

Robertson (Civ. App.) 189 S. W. 284.
.

,

When some other character of warning is relied upon by a railroad as a substitute
for the statutory signals, it must appear that the injured party had actual notice of the
substituted warning. Id.

If railroad employes could not by keeping a lookout have discovered an automobile
stalled on the track in time to have prevented injuring it, there was no negligence. An
drews v. Mynier (Civ. .App.) 190 S. W. 1164.

43. Obstruction of view or hearing.-Where view of defendant's trains approaching
highway crossing was obscured by trees growing near the right of way on land of third
person, defendant was not negligent in permitting trees to obscure view. Missouri, K.
& T. Ry. Co. of Texas v. Trochta (Civ. App.) 181 S. W. 761.

'

44: Rate of speed.-A showing that a railroad train was running 15 or 20 miles an

hour when it passed a crossing some distance out of a little town will not in itself es

tablish that it was run at a dangerous or negligent speed. Ft. Worth & D. C. Ry. Co. v.

Harrison (Civ. App.) 163 S. W. 332.
Running a passenger train at 35' miles an hour is not negligence per se. Missouri,

K. &. T. Ry. Co. of Texas v. Trochta (Civ. App.) 181 S. W. 761.

45. Violation of ordinance as negligence.-If a railroad blocked a street with its cars

for more than five minutes in violation of a city ordinance, its act was negligence per
se, and if such negligence, coupled with other alleged and proved negligent acts of de
fendant, was direct and proximate cause of plaintiff's injury, he could recover in absence.
of contributory negligence on his part. Houston Belt & T. Ry. Co. v. Price (Civ. App.)
192 S. W. 359.

47. Precautions as to persons seen at or near crOSSing-I n general.-Those in charge
of a train have the right to presume that persons about to cross a railroad track in plain
view of an approaching train will either stop before attempting to cross or will hasten
across the track, and hence the fact that the speed of the train is not decreased will not
establish the failure to keep a proper lookout. Ft. Worth & D. C. Ry. Co. v. Harrison
(Civ. App.). 163 S. W. 332.

Where defendant's engineer was obliged to choose instantly between attempting to
stop train or blow whistle to warn decedent approaching highway crossing, choice of
attempt to stop held not negligence. Missouri, K. & T. Ry. Co. of Texas v. Trochta
(Civ. App.) 181 S. W. 761.

49. Contributory negligence of person Injured-Care In going on or near tracks In
general.-The driver of an automobile which was injured in turning to avoid a loco
motive at a crossing was guilty of negligence per se in approaching at from 15 to 25
miles per hour in violation of Pen. Code 1911, art. 815, in the absence of any showing
that a greater speed was permitted .by ordinances. Houston Belt & Terminal Ry. Co.
v. Rucker (Civ. App.) 167 S. W. 301.

The act of going upon a railroad in pursuance of a lawful right to do so, at a

public crossing, or where the railroad has expressly 'Or impliedly licensed the act, is not
negligence per se. St. Louis, 8-. F. & T. Ry. Go. v. West (Civ. App.) 174 S. W. 287.

A person who goes upon a railroad track at a public crossing, or where the rail
road has expressly or impliedly licensed the act, is not negligent per se. Luten v. Mis-
souri, K. & .T. Ry, Co. of Texas (Civ. App.) 184 S. W. 798.

.

51. -- Use of defective or obstructed crosslngs.-Plaintiff striking his head
While passing under a bridge while on horseback held negligent. Marshall & E. T. Ry.
Co. v. Petty (Sup.) 180 S. W. 105. .

.

The mere attempt to pass under the bridge which was too low to permit passage
would not alone establish contributory negligence on his part. Id.

Decedent, running automobile into. traction car on much frequented highway cross
ing without swerving from course and where view was unobstructed, held guilty of
<contributory negligence. Southern Traction Co. v. Kirksey (ClV. App.) 181 S. W. 545.

Where plaintiff, knowing the dangerous character of an underground passageway
under a railroad crossing his inclosure, was injured, while using it when his mule ran
away. held, the fact there was a grade crossing 1,800 feet east of such passageway did
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not make plaintiff negligent as a matter of law in not using such grade crossing. Mis
souri, K. & T. Ry. Co. of Texas v. Cardwell (Civ. App.) 187 S. W. 10,73.

One crossing a railroad track at a place which has become a public crossing by
custom has the right to pass around a car obstructing such crossing. Kansas City, M.
& O. Rv, Co, of Texas v. Starr .t Civ. App.) 194 S. W. 637.

'

52. -- Duty. to stop, look, and listen.-PE;lrsons about to cross a railroad track
must look and listen for approachlngt trains, and a failure to do so bars recovery. Tex
as Midland R. R. v. Wiggins (Clv. App.) 161 s, W. 445; Ft. Worth & D. C. Ry. Co. v.

Hart (Civ. App.) 178 S. W. 795.
Failure to stop, look, and listen before using a railroad crossing is not negligence

per se. Hovey v. Sanders (Civ. App.) 174 S. W. 1025; Texas & P. Ry. Co. v. Moody
(Civ. App.) 169 S. W. 1057.

In an action against a railroad for injuries at a crossing, plaintiff, failing to look
or listen, held guilty of contributory negligence. Teetz v. International & G. N. Ry,
Co. (Civ. App.) 162 S. W. 1000.

One is not guilty of contributory negligence as matter of law in not stopping be
fore going on a railroad crossing, but it is a question for the jury. Ft. Worth & D. C.
Ry. Co. v. Alcorn (Civ. App.) 178 S. W. 833.

Evidence that plaintiff approached a railroad crossing at about dark and left the
public highway a few feet from the track, and looked in front of her, but not behind
her, and was struck by a locomotive as she was stepping off the track, which locomo
tive had given no signal and bore no light, and was proceeding at a slow speed and
noiselessly, is insufficient, as a matter of law, to establish contributory negligence. Ft.
Worth & D. C. Ry. Co. v. Houston (Civ, App.) 185 S. W. 919.

53. -- Duty where view or hearing obstructed.-In action against railroad for
killing traveler at highway crossing, decedent held negligent in driving across a track
without stopping and listening, where view was obstructed. Missouri, K. & T. Ry. Co.
of Texas v. Trochta (Civ. App.) 181 S. W. 761.

Driver who neither looked nor listened for train that struck him, and who, inatten
tive to any warning, went. on track behind a train without trying to ascertain whether
another train was about to pass in other direction, was guilty of such negligence as

to preclude recovery for damages to automobile. St. Louis, B. & M. Ry. Co. v. Paine
(Civ. App.) 188 S. W. 1033.

54. -- Knowledge of danger.-Plaintiff, who was injured by his head striking the
end of a projecting bolt while riding a mule through a passage underneath defendant's
railway, when his mule ran away, was not negligent as a matter of law although he
knew the bridge to be so low that a man on horseback must lean over to guard against
injury. Missouri, K. & T. Ry. Co. of Texas v. Cardwell (Civ. App.) 187 S. W1. 1073.

56. -- Effect of directions of railroad employes.-The issue raised by the action
of the driver of a horse and buggy in attempting to cross a railroad, which was torn up
.because of repairs, at the invitation of the foreman in charge, was one of contributory
negligence, and not assumption of risk. St. Louis Southwestern Ry, Co. of Texas v.

Evans (Civ. App.) 166 S. W. 702.

58. -- Crossing near approaching trains or cars.-It cannot be said, as mat
ter of law, that one who, at night, saw a passenger train, which was 60 or 70 feet from
the crossing, and approaching at a speed two or three times the 6 miles per hour al
lowed by ordinance, when he was 15 feet from the crossing, was guilty of contributory
negligence in increasing his speed and attempting to cross ahead of it. Gulf, C. & S. F.
Ry. Co. v. Gaddis (Civ. App.) 166 S. W. 124. .

An attempt to cross a railroad track before a train is not negligence per se. Hovey
v. Sanders (Civ. App.) 174 S. W. 1025.

59. -- Acts in emergencies.-The failure of a person placed in a position of im
minent danger at a railroad crossing where he had to act hastily, through the negli
gence of the company, to pursue the wisest course, was not negligence. Galveston, H.
& S. A. Ry. Co. v. Linney (Civ. App.) 163 S. W. 1035.

60. -- Effect In general.-Where plaintiff was injured at railroad crossing, while
riding in automobile, negligence of his companion, who was engaged in joint enterprise
with him, could not be imputed to plaintiff. Kansas City, M. & O. Ry, Co. of Texas
v. Durrett (Civ, App.) 187 S. W. 427.

If plaintiff was negligent in going upon defendant's track with his automobile, and
defendant's employes did not discover him and could not by ordinary care have dis
covered him in time to prevent injury, he could not recover for destruction of automo
bile. Andrews v. Mynier (Clv. App.) 190 S. W. 1164.

61. Proximate cause of injury.-Where plaintiff was injured when his horse became
frightened at steel rails which defendant railroad piled in or near a crossing, the fact
that the old wagon gear into which the horse backed had been placed there by an

other did not excuse the railway. Quanah, A. & P. Ry, Co. v. Goodwin (Civ. App.) 177
S. W. 545.

62. I njury avoidable notwithstanding contributory n.egligence.-An engineer, after
discovering the peril of a person on a crossing, held negligent if he realizes that the
person would not probably extricate himself from the perilous position. Gulf, C. & S.
F. Ry, Co. v. Higginbotham (Civ. App.) 173 S. W. 482.

Evidence in a pedestrian's action for injuries received at a railroad crossing
held insufficient, as a matter of law, to justify the court in saying that her peril was.

not discovered by the employes of the railroad in time to avoid the accident. Ft. Worth
& D. C. Ry. Co. v. Houston (Civ. App.) 185 S. W. 919.

.
.
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Admission of driver of automobile damaged by defendant's train that he saw the

approaching train 20 feet away when. he was proceeding slowly and could have stop
ped in 3 feet, but did not reverse because he thought quickest way was to go ahead,
in effect asserted that there was no discovered peril. St. Louis, B. & M. Ry. Co. v.

Paine (C'iv. App.) 188 S. W. 1033.

63. Acts or omissions of employes or others.-A railroad foreman, in charge of re

pair work at a crossing, was the representative or the company, to give notice of its

oondltlon to travelers ignorant thereof, and the company was liable for injuries to a

traveler, if due to negligence of the foreman in stating that he could cross over. St�
Louis Southwestern Ry. Co. of Texas v. Evans (Civ. App.) 166 s. W. 702.

67. -- Sufficiency of evidence.-Evidence held sufficient to support a judgment
for plaintiff. International & G. N. Ry. Co. v. Wa.lker (Civ. App.) 161 s. W. 961, re

hearing denied 162 ·S. W. 921.
In an action for injury from having his foot· caught between defendant's rails at

a crossing, holding him until struck by a switch engine, evidence held to sustain a

verdict for plaintiff. St. Louis Southwestern Ry, Co. of Texas v. Matthews (Civ. App.)
],64 s. W. 1092.

Evidence, in an action for injuries to an automobile in turning to avoid a locomo

tive at a crossing, held to show that the negligence of the driver in approaching at an

-excessive speed, in violation of Pen. Code 1911, art. 815, concurred with the negligence,
if any, of the railroad company in causing the accident. Houston Belt & Terminal Ry.
Co. v. Rucker (Civ. App.) 167 S. W. 301.

Evidence where the person injured attempted to cross in front of the train, after
he, when 20 or 25 feet from the track, had seen the train, held to support a verdict
for plaintiff on the theory of exoneration from contributory negligence by reason ·of
his having acted on sudden impulse, when in a perilous situation, in which he had been
placed by defendant's negligence. International & G. N. Ry, Co. v. Isaacs (Civ. App.)
168 S� W. 872.

In an action for death on a crossing, evidence held to sustain a finding of negligence
:in not avoiding the injury after discovering the peril. Gulf, C. & S. F. Ry, Co. v. Hig
ginbotham (Civ, App.) 173 s. W. 482.

In an action for the death of plaintiff's son, evidence held to show as a matter of
"law that the son was corrtrlbutortly negligent in driving an automobile upon defend
ant's track in front of a train. Beaumont, S. L. & W. Ry. Co. v. Moy (Civ, App.) 174
S. W. 697.

.

Evidence in action for death of mules and injuries to wagon at railroad crossing
held to show defendant's negligence either in running at reckless speed or in making a

slight attempt to stop. Galveston, H. & S; A. Ry, Co. v. Templeton (Civ. App.) 175 S.
W.504.

Evidence held to support a special finding that defendant's train was moving fas
ter than six miles an hour over a crossing. Texas & P. Ry, Co. v. Eddleman (Civ. App.)
175 s. W. 775.

A finding that a train approaching the crossing did not sound the' whistle or ring
the bell held sustained by the evidence. Galveston, H. & H. R. Co. v. Copley (C'iv.
App.) 176 S. W. 665.

In an action against a railroad and its subcontractor for injury to plaintiff when
his horse became frightened by a pile of rails which they had placed on or near a

crossing, evidence held to sustain a finding that plaintiff was pot guilty of contributory
negligence. Quanah, A. & P. Ry. Co. v. Goodwin (Civ. App.) 177 S. W. 545.

Evidence, in action against railroad for injury from collision with plaintiff's au

tomobile, held sufficient to sustain finding that plaintiff was not guilty of contributory
negligence in not again looking before he reached a point which rendered the collision
inevitable. Missouri, K; & T. Ry. Co. of Texas v. Thayer (Civ. App.) 178 S. W. 988.

Where negligence could be predicated on the failure to ring an engine bell, that the
testimony may not have been sufficient to support findings of negligence in other respects
alleged held not a reason for reversing the judgment. Texarkana & Ft. S. Ry. Co. v.
Rea (Civ. App.) 180 s. W. 945.

Evidence held to sustain a finding. that a railroad company negligently maintained
a crossing in an unsafe condition for travel. Kansas City, M. & O. Ry. Co. v. Cole
(Civ. App.) 183 S. W. 137.

Evidence held sufficient to warrant the conclusion that the train which killed de
cedent was moving north. Luten v. Missouri, K. & T. Ry, Co. of Texas (Civ. App.)
184 S. W. 798.

In an action against a railroad for personal injuries to a minor alleged to have been
caused by defendant's negligence in blocking a street for more than five minutes in
violation of an ordinance and in suddenly moving cars upon plaintiff without warning,
at a rate forbidden by ordinance, evidence held to support a verdict for plaintiff. Hous
ton Belt &'T. Ry, Co. v. Price (Civ. App.) 192 S. W. 359.

Evidence held to sustain verdict for plaintiff in action for death of her husband when
.struck by a locomotive at a railway crossing. Texas & P. Ry. Co. v. Miles (Civ. App.)
192 S. W. 1139.

In an action for damages to an automobile struck at a crossing, evidence held to
warrant a finding -that defendant was negligent. San Antonio & Aransas Pass Ry.
Co. v. Schaeffer (Civ. App.) 194 S. W. 684.

In an action for damages to an automobile struck at a crossing, evidence held
to warrant a finding that the driver of the motorcar was not contributorily negli
gent. Id.

Evidence held to warrant jury in finding that party whose automobile collided with
railway motorcar was negligent. St. Louis Southwestern Ry. Co. of Texas v. Harrell
(Clv, App.) 194 s. W. 971.
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VII. INJURIES TO PERSONS ON OR NEAR TRACKS

70. Right to go on or near track-In general.-A driver of an automobile In a clty
street had no greater right therein than a railroad, whose team track lay along the
side. Galveston, H. & S. A. Ry. Co. v. Marti (Civ. App.) 183 s. W. 846.

71. -- Customary use of track.-Where a railroad company knows that the pub
lic habitually uses its tracks' in passing and repassing, notwithstanding a notice' in
hibiting such use, the users become licensees, instead of trespassers, but they must ac

cept the tracks as they find them, and are guilty of negligence if they use the most
dangerous way instead of the safest. Holt v. Texas Midland R. R. (Civ. App.) 160 s.
W.327.

'

Where a railroad company acquiesced in the public's use of a path on its right of
way for many years, there was an implied permission to use the path, which rendered
the users licensees. St. Louis Southwestern Ry. Co. of Texas v. Balthrop (Civ. App.) 167
s. W. 246.

Where a pathway crossing a railroad track had been generally used by the public,
the road's implied permission to so use it might be inferred, and it was bound to use

such vigilance and caution as a person of ordinary prudence would use under like, cir
cumstances. Texas & P. Ry, Go. v. Key (Civ, App.) 175 S. W. 492.

If a railway company habitually permits the public to use its track as passway;s at
places other than public crossings, such persons become licensees, to whom the railway
owes a higher degree of care to avoid injury than it owes to a'mere trespasser. Craig
v. Ft. Worth & D. C. Ry. Co. (Civ. App.) 185 s. W. 944.

72. Care required in general.-A railroad is guilty of actionable negligence in fail
ing to exercise ordinary care to avoid injuring persons on its track at such places and
times as one of ordinary prudence would expect to find them there, regardless of
whether they are trespassers or not. St. Louis, S. F. & T. Ry. Co. v. West (Civ, App.)
174 s. W. 287.

Two railroads maintaining parallel tracks held not guilty of actionable negligence
toward a passenger on one road who jumped from the train under the erroneous belief
that a collision with a train on the other road was imminent. Beaty v. Missouri, K. & T.
Ry. Co. of Texas (Civ. App.) 175 S. W. 450.

74. Care required as to trespassers.-Where railroad company fenced its right of
way and attempted to keep trespassers off; it is not, though children occasionally came

on the premises, obliged before starting a train which had been stopped a few minutes
to take steps to discover whether any small children were under the cars or in danger.
Gulf, C. & S. F. Ry. Co. v. Moss (Civ. App.) 180 s. W. 1128.

A minor child, who spent the night on a railroad right of way in company with and
at the invitation of a watchman at an embankment which had begun to wash out, Is
not a trespasser, but a licensee. Gulf, C. & S. F. Ry. Co. v. Prazak (Civ. App.) 181 S.
W.711.

76. Defects in roadbed, tr�cks or equlpment.-It is not negligence per se for a rail
road to leave a freight car for unloading by consignee on a track on a street having
arc lights, and, in the absence of notice the car had been unloaded, to allow It to re

main during the night following the day it was placed, where the usual time for un

loading is about 48 hours, and sometimes the work is completed at night. Galveston,
H. & S. A. Ry. Co. v. Marti (Civ. App.) 183 s. W. 846.

78. Articles projecting, failing or thrown from trains.-A railroad company was

bound to operate its train so as not to interfere with plaintiff's enjoyment of his prem
ises near the right of way by casting missiles from the train and, injuring plaintiff.
Trinity & B. V. Ry. Co. v. Blackshear (Civ. App.) 161 S. W. 395.

'Where a licensee on a path adjoining railroad tracks was injured by a piece of

scantling, which the movement of the train threw from one of the cars, the company
was liable. St. Louis Southwestern Ry, Co. of Texas v. Balthrop (Civ, App.) 167 S. W.
246.

A railroad negligently allowing spikes to lie on the ground could not foresee that a

rapidly moving train would pick up a spike and hurl it 50 feet into a field, and was not
liable to plaintiff, struck and injured thereby. Trinity & B. V. Ry. Co. v. Blackshear,
172 S. W. 544" 106 Tex. 515, L. R. A. 1915D, 278, reversing judgment (Civ. App.) 161 s.
W.395.

80. Signals and lookouts-In general.-A railroad engineer must keep a lookout for

persons or obstructions on the track. Southern Kansas Ry. Co. of 'I'exa.s v. Barnes

(Civ. App.) 173 S. W. 880.
Trainmen must exercise proper care to keep a lookout to discover persons on the

track. St. Louis Southwestern Ry. Co. of Texas v. Watts (Civ. App.) 173 S. W. 909.
It is the duty of a railroad company's servants operating its trains to use ordinary

or reasonable care to discover persons on tracks. Kansas City, M. & O. Ry. Co. of
Texas v. Starr (Civ. App.) 194 S. W. 637.

81. -- Persons entitled to benefit of signals and lookouts.-The fact that one in

jured on a railroad track was a trespasser did not relieve train employes, of the duty
of keeping a lookout or justify them in running over such trespassers without endeavoring
to discover them on the track. Galveston, H. & S. A. Ry. Co. v. Huegle (Civ, App.)
158 s. W. 197.

Though a railroad track has been so notoriously used in the daytime by pedestrians
as to charge the company' with notice thereof, yet, in the absence of evidence of the
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use of the track for the same purpose at night, the company need not keep a lookout
for persons -who may walk thereon 'at night, because they are trespassers. Massey v .

Interllational & G. N. Ry. Co. (Clv, App.) 162 S. W. 371.
One negligently jumping from a moving train and falling on a track is not a willful

trespasser, and the company owes the duty of a lookout. St. Louis Southwestern Ry.
Co. C'f Texas v. Watts (Civ. App.) 173 S. W. 909.

Though employes in charge of a train knew that the tracks were in the daytime
used by the public, they are not bound, when in charge of a train running at night or

in the early morning, to anticipate persons on the tracks. Gulf, C. & S. F. Ry, Co. v,
Prazak (Civ. App.) 181 S. W. 711.

.

Persons loitering upon .a railroad right of way and walking across it at other places
than the necessary crossings necessarily impose upon the railroad an added burden to
keep a lookout for them. Craig v. Ft. Worth & D. C.· Ry. Co. (Civ. App.) 185 S. W. 944.'

82. -- Places for giving signals or keeping lookout.-While ordinarily railroad
companies may rely upon having a clear track, except at public crossings, etc., they must

keep a lookout to prevent injury to anyone who may be on the track. Galveston, H.
& S. A. Ry, Co. v. Huegle (Civ. App.) 158 S. W. 197. ,

Train employes on a train passing through a town at a rapid rate of speed about
8 o'clock in the evening at a place habitually used by pedestrians are required to keep
a reasonable lookout ror pedestrians at such place. Id.

88. -- Infirm or helpless persons.-A railroad company owes the duty as to a

drunken trespasser lying on the track within the limits of a village at a place where
the track is commonly used as a footpath to keep a reasonable lookout. San Antonio
& A. P. Ry, Co. v. Jaramilla (Civ. App.) 180 S. W. 1126.

The duty of the operatives of a locomotive to use reasonable care to avoid injury
after discovering the presence of a trespasser lying on the track is not destroyed or
weakened by the fact that the trespasser is drunk. Id.

89. Contributory negligence of person injured-Care required of persons on or near

tracks In general.-Where plaintiff, a permission licensee, used defendant's railroad
track, which he knew consisted of a trestle over a part of the public street, he was

negligent, where there was another and safe way leading to his home.. but little longer.
Holt v. Texas Midland R. R. (Civ. App.) 160 S. W. 327.

Plaintiff, a licensee on defendant's. tracks, was guilty of contributory negligence,
barring recovery for injuries occasioned by a fall from defendant's trestle, where, though
one side was guarded by a railing, he voluntarily chose the other side. Id.

In an action for injuries to plaintiff by being struck by a train in a city railway
yard, plaintiff held negligent as a matter of law. Chicago, R. I. & G. Ry. Co. v; La
Grone (Civ. App.) 167 S. W. 7.

Subject to exceptions in favor of minors and those mentally irresponsible, a tres
passer upon a track is guilty of contributory negligence as a matter of law which bars
a recovery for injury by a train, in absence of any liability on the ground of discovered
peril. St. Louis, S. F. & T. Ry. Co. v. West (Civ. App.) 174 S. W. 287.

One going into an elevator shed and sitting so that his feet were inside the rail
of a switch track, and who was killed by a car shunted into the elevator, was a tres

passer, and, as such, guilty of contributory negligence as a matter of law. Id.
One going into an elevator shed and voluntarily -expoairig' himself to the known

danger of being run over by cars which defendant might switch into the shed, even

though not a trespasser, was guilty of contributory negligence as a matter of law, bar
ring a recovery. Id.

It is the duty .of one walking on or crossing a track to use ordinary care to pro
tect himself from danger from moving cars, and if he fails to do so, or is injured at a

place not commonly used by the public with the road's knowledge, he cannot recover.

Texas & P. Ry. Co. v; Key (Civ. App.) 175 s. W. 492.
In an action for injuries received While walking along the street beside a railroad

track, there being no contention that plaintiff was on the track or a trespasser, there
could be no presumption of negligence on his part because he did not walk elsewhere.
Atchison, T. & S. F. Ry. Co. v, Shadden (Civ, App.) 185 S. W. 629.

Where plaintiff drove along a dim road near defendant's tracks instead of one
well traveled, and, failing ·to watch road, was thrown out by buggy hitting a steel
boundary post plainly visible, a finding of contributory negligence, held justified. Mas
terson v. Panhandle & S. F. Ry. Co. (Civ. App.) 193 S. W. 461.

90. -- Care required of children and others under disabilities.-One killed by a

train having been lying on the track, drunk or asleep, was guilty of contributory negli
gence. Devance v. Missouri, K. & T. Ry. Co. of Texas (Civ. App.) 164 S. W. 13.

That which would be contributory negligence in an adult while crossing railroad
track would not necessarily be such in case of a child. Kansas City, 1\£ & O. Ry, Co.
of Texas v. Starr (Civ. App.) 194 S. W. 637.

92. -- Knowledge of danger.-Plaintiff, struck by train he had seen in street rail
way yard while walking along tracks, held negligent as a matter of law. La Grone v.

Chicago, R. I. & G. Ry. Co. (Civ, App.) 189 S. W. 99.

95. Proximate cause of Injury.-The negligent construction of a railroad trestle over

a street, without which a lump of coal would not have fallen and injured plaintiff, driv
ing in the street below, held in law the proximate cause of the injury. Missouri, K. &
T. Ry. Co. of Texas v. Hendricks (Civ. App.) 160 S. W. 1158.

Negligence of one in jumping rrom a moving train and falling injured on a track
Is not the proximate cause of his death by being run over by an engine while lying on

the track. St. Louis Southwestern Ry. Co. of Texas v. Watts (Civ. App.) 173 S. W. 909.
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That plaintiff in a suit for damages is guilty of negligence will not preclude recovery
if such negligence did not proximately contribute to his injuries. Scott v. Northern
Texas Traction Co. (Civ. App.) 190 S. W. 209.

96. Injury avoidable notwIthstanding contributory negligence.-If one who negligent
ly went on a right of way was discovered by train employes in a place of danger in time
to have stopped the train and avoided his injury, the company would be liable for
failure to do so, notwithstanding the injured person's contributory negligence. Galves

ton, H. & S. A. Ry, Co. v. Huegle (Civ. App.) 158 S. W. 197; Gulf, C. & S,. F. Ry. Co.
v. Prazak (Civ. App.) 181 S. W. 71l.

A railroad company is not liable, on the theory of discovered peril, for the death
of a trespasser on its track, struck by a train, unless it has actual notice of his peril,
and fails to use every means within its power to prevent injuring him. Massey v.

International & G. N. Ry. Co. (Civ, App.) 162 S. W. 37l.
A railroad cannot be held liable because its servants were negligent in failing to

discover a person in a place of peril, or in failing to recognize his peril, but is liable
only when they actually saw him and realized his peril in time by the use of ,the means

at hand to stop the train before a collision. Irving v. Texas & P. Ry, Co. (Civ. App.)
164 S. W. 910, affirming judgment on rehearing 157 S. W. 752.

An actual discovery of the peril of deceased when cars were shunted on a switch
track was a necessary predicate for liability on the ground of discovered peril. St.
Louis, S. F. & T. Ry. Co. v. Wiest (Clv. App.) 174 S. W. 287.

Where defendant's engine crew was negligent arter discovery of one on the track,
it was immaterial that such person was negligent in entering thereon. Chicago, R. I.
& G. Ry, Co. v. Loftis (Civ. App.) 179 S. W. 930:

Where, after a pedestrian's left leg had been cut off the engineer, acting on the+sup
position that he had not been struck, released the emergency brakes, in consequence of
which the train moved forward, and caused loss of the right leg, held, that the rail
road company was liable, under the doctrine of discovered peril, for loss of the right
leg. St. Louis Southwestern Ry, Co. of Texas v. Aston (Civ. App.) 179 S. W. 1128.

Facts held sufficient to charge engineer with negligence under the doctrine of dis
covered peril, where it showed that he knew of plaintiff's perilous position, though it
did not show that he knew certainly that he would be injured unless the train was

stopped. Id.
'

'

The duty of an engineer to use all means consistent with the train's safety to
avoid striking decedent, who was discovered sitting on the track, did not arise until,
after seeing decedent, it was reasonably apparent that he probably could not or would
not remove himself from the track. Gulf, C. & S. F. Ry. Go. v. Phillips (Civ. App.) 183
S. W. 806.

T'o render a railroad company liable under the theory of discovered peril, it must ap
pear that engineer in charge of train realized the person's danger, and that he could not
or would not extricate himself from his position, yet failed to take precautions to avoid
injury. International & G. N. Ry, Co. v. Logan (Civ. App.) 184 S. W. 30l.

Under the doctrine of discovered peril, plaintiff must show that he was in a peril
ous position, that defendant discovered it in time to avert accident, and had no rea

son to believe that plaintiff could or would free himself from impending injury. Hor
witz v. Jefferson County Traction Co. (Civ. App.) 188 S. W. 26.

98. Acts or omissions of employes or others.-That a brakeman on a freight train
gave a warning cry, and a person walking between the tracks stepped in front of the
passenger train and was killed, held not to charge the railroad company with negligence.
Barnes v. Texas & N. O. Ry. Co. (Clv, App.) 177 S. W. 214.

102. Actions for- Injur-les-e-Sufflclency of evidence.-In an action for injuries from a

lump of coal falling upon plaintiff as he was driving underneath defendant's railroad
trestle, evidence held sufficient to sustain a finding that the trestle was negligently con

structed. Missouri, K. & T. Ry, Co. of Texas v. Hendricks (Civ. App.) 160 S, W. 1158.
Evidence, in an action for the killing by a train of a person asleep or drunk, with

his head on a rail of the track, his body outside the track, held to show no failure of duty
as to lookout, or after discovering the peril. Devance v. Missouri, K. & T. Ry, Co. of
Texas (Civ. App.) 164 S. W. 13.

In an action for injuries to plaintiff's wife, hurt by a piece of scantling, which was

thrown from a moving train, a finding that the railroad company was negligent in not
discovering and removing the scantling from its car held justified under the evidence.
St. Louis Southwestern Ry. Co. of Texas v. Balthrop (Civ. App.) 167 S. W. 246.

A finding by the jury that plaintiff's wife was struck by a piece of scantling thrown
from a moving train, as she was proceeding on a path adjacent to the tracks, held not
in conflict with the physical facts. Id.

Evidence held not to sustain a recovery for injuries to a pedestrian on a track struck
by a train, on the theory of the failure of the trainmen to exercise proper care after
the discovery of the pedestrian's peril. Gulf, C. & S. F. Ry. Co. v. Sullivan (Ctv. App.)
168 S. W. 473.

In an action for the death of a person run over by an engine,' evidence held to sup
port a finding of negligent failure to keep a lookout. St. Louis Southwestern Ry. Co.
of Texas v. Watts (Civ. App.) 173 S. W. 909.

Evidence in an action for the death of plaintiff's son, killed from being struck by
a train While walking on, the track, held to show that the defendant railroad company
was not negligent, and to authorize an instructed verdict for defendant. Barnes v.

Texas & N. O. Ry. Co. (Civ. App.) 177 S. W. 214.
Evidence that the headlight on the freight engine, which decedent was approaching

when he stepped in front of a passenger train, was not hooded, held not to show that de
fendant was negligent. ld.

'
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Evidence held to authorize finding that defendant's engine crew discovered the child.
on the track, unaware of the approaching train in time to have avoided the death ..

Chicago, R. I. & G. Ry. Co. v. Loftis (Civ. App.) 179 S. W. 930.
Evidence in an action for the death of an intoxicated trespasser held to show that.

the operatives of defendant's locomotive were willfully and wantonly negligent in failing
to use proper means to avoid injury after discovering that deceased was in a posttion
of peril. San Antonio & A. P. Ry.v Co. v. Jaramilla (Civ. App.) 180 S. W. 1126.

Where the manner in which a small child trespassing on railroad tracks met his
death under a train was not disclosed, it not being shown whether he attempted to

board the train or whether he was underneath the cars when started, the failure of
the railroad company to maintain a lookout to discover children's presence before start

ing the train was not the proximate cause of the injury. Gulf, C. &. S. F. Ry. Co. v.

Moss (Civ. App.) 180 S. W. 1128.
Evidence held sufficient to show that those in charge of a train which struck plain

tiff's minor child were guilty of negligence after discovering his position of peril. Oulr,
C. & S. F. Ry. Co. v. Prazak (Civ, App.) 181 S. W. 711.

In an action for injuries to plaintiff, when he drove his automobile at night into
a freight car left for unloading on a street track, evidence held to sustain finding that
the injuries were not proximately caused by intoxication. Galveston, H. & S. A. Ry,
Co. v. Marti (Civ. App.) 183 S. W. 846.

In an action for a death on a railroad track, evidence held to justify a finding that
the operators' of defendant's engine negligently failed to discover deceased in time to
have stopped the engine before striking him. Houston Belt & Terminal Ry, Co. v. Lee
(Civ. App.) 185 S. W. 393.

In an action for injuries received while walking along a street beside a railroad
track, evidence held sufficient to support a jury finding that some object, the nature
of which was unknown to plaintiff, projected over the side of the car and struck him.
Atchison, T. & S. F. Ry, Co. v. Shadden (Civ. App.) 185 S. W. 629.

.

In an action for injuries received while walking along a street beside a railroad
track: evidence held to support a finding that the defendant railroad was guilty of
negligence. Id.

In an action for injuries received while walking along a street beside a railroad
track, evidence held to support a jury finding that the plaintiff was struck while walking
clear of the cars. Id.

In action for death of child, struck in a manner not accounted for while crossing
track, evidence held sufficient to show company's negligence proximately causing death.
Kansas City, M. .& O. Ry. Co. of Texas v. Starr (Civ. App.) 194 S. W. 637.

IX. FIRES

111. Preventing spread of fire.-A railroad, on whose boarding car a fire started,
and which failed to extinguish it before it reached plaintiff's land and destroyed the
grass, was liable. St. Louis Southwestern Ry, Co. of Texas v. Anderson (Clv. App.)
173 S. W. 908.

Where fire started in boarding cars on a side track, it was gross negligence in
the foreman to stand by without any effort to prevent its spread to plaintiff's nearby
seedhouse, etc., whether it was Sunday or not. San Antonio & A. P. Ry. Co. v: Moerbe
(Civ. App.) 189 s. W. 128.

112. Contributocy negligence of owner of property-In general.-Plaintiff held not
guilty of contributory negligence in locating 'his building too near the tracks. Missouri,
K. & T. Ry. Co. of Texas v. Marshall (Civ. App.) 160 S. W: 427.

Plai.ntiff's refusal of permission to a railroad to burn necessary fireguards on hts.
land, except upon an unreasonable condition that it pay for damage in advance, is con

tributory negligence barring recovery against the railroad for burning his land. . Ft.
Worth & D. C. Ry, Co. v. Hapgood (Civ. App.) 184 S. W. 1075.

Where the owner of loose cotton had stored it on the compress platform near rail
way tracks, and it was burned by fire started by sparks from a locomotive negligently
operated, the owner could not recover. W. A. Morgan & Bros. v. Missouri, K. & T.
Ry, Co. of 'I'exas (Sup.) 193 S. W. 134.

114. -- Precautions against communication of fire.-To leave open a window in.
the loft of a barn, in which there was loose straw,' is not contributory negligence de
feating recovery for fire set by sparks from defendant's locomotive. Arey v. St. Louis
Southwestern Ry. Co. of Texas (Civ. App.) 170 S. W. 802, judgment affirmed St. Louis
Southwestern R. Co. of Texas v. Arey (Sup.) 179 s. W. 860.

Owner of barn destroyed by fire caused by a spark from railroad locomotive held
debarred from recovery by his own contributory negligence in leaving open a window
facing the road; the interior being littered with straw. St. Louis Southwestern Ry. Co.
of Texas v. Arey (Sup.) 179 s. W. 860, affirming judgment Arey v. St. Louis South-
western R. Co. of Texas (Civ. .App.) 170 S. W. 802.

.

Where. a fire started in boarding cars on railroad siding near plaintiff's seedhouse,.
the duty to prevent its spread was on the railroad, and not upon the plaintiff. San An
tonio & A. P. Ry, Co. v. Moerbe (Civ. App.) 189 s. W. 128.

Where one occupying a house on right of way of railroad operated by lumber com
pany knew that sparks escaping from the engine had started fires on different occasions,
she was not guilty of contributory negligence in failing to remove her property from
the house, having the right to assume that the company would not operate its loco
motives so as to endanger her property. Blount-Decker Lumber Co. v. Martin (Civ.
App.) 19� S. W. 232.
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116. Proximate cause of Injury-Spread of fire.-Leaving combustible material on

the right of way held the proximate cause of the burning of a barn on adjoining land.
Marshall & E. T. Ry, Co .. v. Killingsworth (Civ. App.) 162 S. W. 1181.

117. Injury avoidable notwithstanding contributory negligence.-The doctrine of dis
covered peril defeats contributory negligence on the part of .the owner of goods burned
by a fire set by locomotive only when the danger arising therefrom is imminent, is
a.ctually discovered by the railroad, and could .have been averted by it. W. A. Morgan &
Bros. v. Missouri, K. & T. Roy. Co. of Texas (Sup.) 193 S. W. 134.

119. Contracts for exemption from liability.-A contract between an adjacent pro

prietor and a railroad company held to waive all claims for loss by fires ignited from
trains on the main as well as the switch track. Talley v. Gulf, C. & S. F. Ry, Co. (Clv.
App.) 176 S. W. 65.

120. Persons entitled to damages.-It was no defense that the burned building con

stituted a trespass, where it was on the right of way with defendant's consent. Mis

souri, K. & T. Ry. Co. of Texas v. Marshall (Civ. App.) 160 S. W. 427.
Where a lumber company owning houses occupied by its employes consented to an

employe subletting his house, sublessee was not a trespasser, and the company owed her
duty of exercising ordinary care in operating its locomotives so as not to fire house and

destroy her household goods. Blount-Decker Lumber Co. v. Martin (Civ. App.) 190 S.
W.232.

124. Actions for injuries by fire-Sufficiency of evidence.-Where proof of the source

of the sparks was wholly circumstantial, the court properly charged that plaintiff must.
show by a preponderance of evidence that his property was burned by negligent emis
sion of sparks from such engines. Roman v. St. Louis Southwestern Ry. Co. (Clv. App.)
160 S. W. 431.

Burden of showing that sparks, negligently emitted, caused the loss, is sustained
by proof that sparks escaped from defendant's engines and burned the property. ld.

Evidence held to warrant the jury in finding. that the engine which caused the fire
was not properly equipped, or that proper care had not been exercised to maintain' the
equipment. Houston & T. C. R. Co. v. Ellis (Civ. App.) 160' S. W. 607.

Evidence held to support findings that fire which injured plaintiff's property spread
from one set by railroad company's section foreman; that he was negligent in leaving
smoldering ends of ties; and that such negligence was the proximate cause of the in
jury. St. Louis Southwestern Ry. Co. of Texas v. Garner (Civ. App.) 164 S. W. 385.

Where railroad employes were using boarding car before it caught fire, and .railroad
offered no evidence of probability that fire started through some other agency than neg
ligence of its employes, there was showing prima facie that fire originated through their
act or omission. St. Louis Southwestern Ry. Co. of Texas v. Anderson (Civ. App.) 173
S. W. 908.

Evidence in action for the loss of a seedhouse, etc., by fire negligently communicated
from boarding and lodging cars on defendant's side track, held sufficient to sustain a

verdict for the plaintiff. San Antonio & A. P. Ry. Co. v, Moerbe (Civ. App.) 189 S.
W.128.

In a suit agatn'st defendant for negligently firing house in which plaintiff was living,
evidence held to warrant a finding that plaintiff was continuing to occupy the premises
which belonged to defendant, with its acquiescence. Blount-Decker Lumber Co. v. Mar
tin (Civ. App.) 190 S. W. 232.

Eividence held to sustain a finding that fire was communicated to plaintiff's sawmill
plant as a result of failure of defendant's employes in charge of its locomotive to use

ordinary care in operating it. St. Louis Southwestern Ry, Co. of 'I'exas v. Wood (Civ.
App.) 192 S. W. 812.

Evidence held· to sustain a finding that fire which destroyed defendant's sawmill
plant escaped from one of defendant's locomotives. ld.

125. -- Damages.-The measure of damages for the negligent burning of grass
in a pasture includes, not only the value 'of the grass, but the expense of feeding the
cattle which had been pastured thereon occasioned by the loss of the grass. Chicago,
R. I. & G. Ry. Co. v. Word (Civ. App.) 158 S. W. 561.

Where plaintiffs' land was negligently fired by a railroad company, and the grass
was burned off, plaintiffs may recover damages for the difference between the value of
the land before and after the fire without grass for pasture purposes; it appearing that
the land had been so used before the fire. Houston & T. C. R. Co. ·v. Ems (Civ. App.)
160 S. W. 606.

One's loss from the burning of his stock of goods, is what the goods would have
sold for in bulk or in convenient lots. Missouri, K. & T. Ry, Co. of Texas v. Cadenhead
(Clv. App.) 164 S. W. 395.

,

An instruction allowing recovery for the value of a building destroyed by fire on a

lot owned by the plaintiff, 'instead of for the difference in the value of the lot before and
after the destruction of the building, held not erroneous. Missouri, K. & T. Ry, Co. of
Texas v. Mitchell (Civ. App.) 166 S. W. 126.

Where plaintiff was using his land for pasturage and hay, the measure of damages
for burning the grass was the depreciation in its market value for that or any lawful
purpose. 8t. Louis Southwestern Ry. Co. 'of Texas v. Anderson (Ciy, App.) 173 S. W.
908.

.

Verdict for $1513, with interest, in action for burning plaintiff's grass and for injury
to his land, held, on the evidence, not excessive. Id.

The. measure of damages for the destruction of growing crops being their value im

mediately before destruction, the jury must consider the probable yield, the market
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price, and the cost of production. Southwestern Portland 'Cement Co. 'V. Kezer (Civ.
App.) 174 S. W. 661.

'

In action for value of property destroyed by fire verdict held not excessive. Galves
ton, H. & S. A. Ry. Co. v. Brune (Civ. App.) 181 S; W. 547.

CHAPTER ELEVEN

COLLECTION- OF DEBTS FROM RAILROAD CORPORATIONS
Art.
6623. When wages to be paid discharged

employe.
6624. Road liable to be sold for debt.
6625. New corporation in case of sale.

Art.
6630. After sale, old, directors to be trus

tees.
6631. Suit not to abate, when.

Article 6623. [4547] When wages to be paid discharged employe.
See arts. 5246-98 to 5246-100, inclusive, ante.

Art. 6624. [4549] Road, etc., liable to be sold for debts.
Rights and liabilities of purchaser-s.-Under this article, held, that petition in a

shipper's action for damages to goods, charging negligence by employes of the receiver

of a railroad, was sufficient to show liability on the part of the company which had taken

over the railroad. Missouri, K. & T. Ry, Co. of Texas v. Gray (Civ. App.) 160 S. W. 434.
Under Const. art. 5, §§ 16, 19, and Rev. St. 1911, arts. 1767, 2291, 6624, 6625, on appeal

to county court in action against receiver of railroad, plaintiff held entitled to bring in

purchaser of the railroad's property and franchises. Freeman v. W. B. Walker & ::;ons

(Civ. App.) 175 S. W. 1133, 456.
Injury to good name by libel held "personal injury" within articles 6624, 6625, as to

liabilities of a railroad assumed by its purchaser. International & G. N. Ry, Co. v. Ed
mundson (Civ. App.) 185 S. W. 402.

Injury to express messenger, who also handled the railroad's baggage, by false charge
of railroad superintendent to superintendent of express company, causing his discharge,
held "sustained in the operation of the railroad," so that, under articles 6624, 6625, the
purchaser of the road assumed liability therefor. International & G. N. Ry. Co. v. Per
kins (Civ. App.) 185 S. W. 657.

Nature of liability.-The charter
I
of a railroad to construct, maintain, and operate a

line constitutes a contract, binding not only on it, but the purchasers of its property, to
maintain and operate it. State v. Enid, O. & W. Ry. 'Co. (Bup.) 191 s. W. 560.

Art. 6625. [4550] New corporation.iin case of sale, may be formed,
how.

Constitutionality.-Prohibiting the owners of a railroad, though financially unable to
operate it, to remove its main track, contrary to statute in force when the charter was

granted, is not depriving 'them of property without due process. State v. Enid, O. & W.
Ry: Co. (Sup.) 191 s. W. 560.

Duties and liabilities of pur-chaser of railroad in general�-Under the Carmack amend
ment relating to the liability of an initial carrier for damage to an interstate shipment,
and this article, defining the liability of a railroad succeeding to the property of another
road, held that liability of the purchaser of. the road of an initial carrier on foreclosure
did not include its predecessor's liability for damage to an interstate shipment occurring
on the line of a connecting carrier. ,Hudgins v, International & G. N. Ry. Co. (Civ. App.)
162 S. W. 1016.

Under Const. art. 5, §§ 16, 19, and Rev. St. 1911, arts. 1767, 2291, 6624, 6625, on appeal
to' county court in action against receiver of railroad, plaintiff held entitled to bring in
purchaser Of the railroad's property and franchises. Freeman v. W. B. Walker & Sons
(Civ. App.) 175 S. W. 1133, 456. ,

Where an insolvent railroad company was sold, by a 'receiver under order of court,
the court cannot, the operation being unprofitable, require the purchasers to continue
operation, for that would work a confiscation, and it would be impracticable to enforce
the judgment. Enid, O. & W. Ry. Co. v. State (Civ. App.) 181 S. W. 498.

Where the property of an insolvent railroad is sold by the receiver, purchasers be
come in .effect the stockholders, and are bound by its charter provisions and the common

law, though they form no corporation for its operation. Id.
Injury to' good name by libel held "personal injury" within articles 6624, 6625, as to

liabilities of a railroad assumed by its purchaser. International & G. N. Ry. Co. v. Ed
mundson (Civ: App.) 185 S. W. 402.

Generally the purchaser of railroad at sale under order of court holding custody of
property by receiver takes property free from claims against receiver arising from opera
tion of road, unless court, ordering sale, imposes on purchaser liability for such debts as

part consideration. International & G. N. Ry. Co. v. Perkins (Civ. App.) 185 S. W. 657.
Injury to express messenger, who also handled the railroad's baggage, by false charge

of railroad superintendent to superintendent of express company, causing his discharge,
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held "sustained in the operation of the railroad," so that, under 'articles 6624, 6625, the

purchaser of the road assumed liability therefor. Id.

Removal of tracks and abandonment of road.-Under articles 6550, 6625, in absence
of express legislative grant, a railroad company cannot abandon or remove any part of
its track after it has been located, and operations begun. State v. Sugarland Ry, Co.
(Civ. App.) 163 S. W. 1047.

The Railroad Commission has no power to permit a railroad company to abandon and
remove a part of its track which is being operated; such authority not being given to
the Commission by statute. Id.

The provision of this article that in case of the sale of a railroad, new corporations
may be formed, to operate and maintain the railroad, and that no main track of any rail
road once constructed and operated shall be abandoned or moved, is merely declarative of
the common law. Enid, O. & W. Ry, Co. v. State (Civ. App.) 181 S. W. 498.

Where a railroad became insolvent, ceased operation, and was sold by a receiver un

der order of court, held that purchasers who secured no charter to continue operation
could not be restrained from removing the rails and ties for use elsewhere. Id.

Where 10 miles of a proposed railroad was constructed within the two years provid
ed by article 6633, but no more was constructed, such 10 miles constituted the main track
of the railroad, and could not, under section 6625, be removed. Id.

While a railroad upon construction is dedicated to public use, the operation having
been abandoned, the physical properties such as the rails and ties may be removed. Id.

Where the property of a railroad company which had no rolling stock and the opera
tion of which had been abandoned was sold, the right to dismantle the road existed in
dependent of the judgment. Id.

The purchasers of the property' of a'railroad take it subject to the provision, pro
hibiting the main track of a railroad once constructed and operated being abandoned or
removed. State v. Enid, O. & W. Ry, Co. (Sup.) 191 s. W. 560.

The main track of a railroad does not lose its entity as such, within the provision,
prohibiting its removal, because of insolvency of the company. Id.

To remove the track from the constructed end of a railroad line to other counties to
be used at the other end of the line or in construction of another railroad, would be a

removal of the main track within the inhibition of this article. Id.

Remedy.-Mandamus or mandatory injunction is a proper remedy to prevent
a railroad company from abandoning a part of its road after, completion. State v. Sug-
arland Ry. Co. (Civ. App.) 163 S. W. 1047.

'

Location of offices.-A corporation organized under this article, by a purchaser of the
property and franchises of a railroad company sold to pay debts, held governed by ar
ticle 6423 as -to location of offices. International & G. N. Ry. Co. v.. Anderson County (Civ.
App.) 174 S. W. 305.' .

Art. 6630. [4555] After sale old directors to be trustees.
Suits-Parties.-Where, in a suit to cancel a note given for railroad stock, the com

pany's assets, franchises, and charter were sold, and a receiver discharged, it was plain
tiff's duty to join the managers and directors of the company, and, not having done so,
a judgment of cancellation was a nullity. Jones v. Abernathy (Civ.- App.) 174 S. W. 682.

Where, in a suit on a note secured by a deed of trust, recovery is denied because
held as collateral security for a railroad note which was void, cancellation of the note
and deed of trust cannot be had in the absence of either the railroad or the receiver, as

parties, under arts. 6630, 6631. Jones v. Nix (Civ. App.) 174 S. W. 685.
Failure �o settle affairs of former company.-Under articles 6539, 6630, where direc

tors of a railroad corporation for 27 years after the sale of its franchise, etc., did not
settle its affairs, or take charge. of land owned by it, held that their interest therein had
-ceased. Allison v. Richardson (Civ. App.) 171 S. W. 1021.

Art. 6631. [4556] Suits not to abate.
SUlts-Partles'.-See Jones v. Abernathy (Civ. App.) 174 s. W. 682; Jones v. Nix (Civ.

App.) 174 S. W. 685; notes under art. 6630�

CHAPTER TWELVE

FORFEITURE OF CHARTER
Art.
6633. Forfeiture for failure to build, etc.
6635b. Extension of time to build, branches;

restoration of franchises, etc.
'6635c. Extension of time to build and equip;

corporate existence continued; pro
viso.

Art.
6635d. Extension of time to build branches;

restoration of franchises, etc.
6635e. Further extension of time.
6635f. Further extension of time to build

branches, etc.

Article 6633. [4558] Forfeiture for failur� to build and equip.
Effect of article.-This article, held self-executing and to preclude, after loss of char

ter rights by nonconstruction, the completion of the road. Enid, O. & W. Ry. CO. V.

State (Oiv, App.) 181 S. W. 498.
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Right of removal of main track.-Where 10 miles of a proposed railroad was con

structed within the two years provided by this article, but no more was constructed,
such 10 miles constituted the main track of the railroad, and could not, under section

-6625, be removed. Enid, O. & W. Ry, Co. v. State (Civ, App.) 181 S. W. 498.

.Art. 6635b. Extension of time to build branches; restoration of
franchises, etc.

Note.-Act June 4, 1915, relieving the Sugar Land Railway Company from the neces

sity of rebuilding part of its road removed under permission of the Railroad Commission,
Is omitted as special and local (Acts 1st Called Sess., 34th Leg. c. 29, p. 57).

Art. 6635c. Extension of time to build and equip; corporate exist
ence continued; proviso.-That the time in which any railway corpora
tion chartered under the laws of the State of Texas since the first day
of January, 1892, or the charter of which has been amended since that
date, is required to begin construction of its road, and construct, equip
and put the same in good running order as required by Article 6633 of
the Revised Statutes of the State of Texas of 1911, be and the same

hereby is, as to any unfinished portion of such road, extended two

years from the taking effect of this Act; and any railroad company
having been chartered since January 1, 1892, or the charter to which has
been amended since said date, which shall have forfeited its corporate
existence or any of its rights and powers, or is about to do so, by reason

of the failure to comply with said Article 6633, or any part of said Ar
ticle, shall have restored and preserved to it its corporate existence, and
it shall have and enjoy all of the corporate franchises, property rights
and powers held or acquired by it previous to any cause or forfeiture
as aforesaid; provided that no railway company which shall be revived
or the time extended by virtue of this Act shall claim or exercise any
franchise not allowed, granted or permitted to other railway corpora
tions under the law as now in force in this State. [Act March 15, 1915,
ch. 50, § 1.]

Became a law March .15, 1915.

Art. 6635d. Extension of time to build branches; restoration of
franchises, etc.-Any railway corporation chartered since the' first day
of January, A. D. 1892, and which .by its original charter or by amend
ment thereto, filed since said first day of January, A. D. 1892, has further
provided for the locating, constructing, maintaining, owning and operat
ing of any extension or branch line or lines of railway, and which has
failed or is about to fail to complete the same, or any part thereof, within
the time required by law, shall, upon payment of all its franchise tax,
be and is hereby restored to and granted all and singular the rights,
privileges and franchises acquired by its original charter, or by such
amendments to its articles of incorporation, as if the same was filed
and recorded in the office of the Secretary of State on the day of the
taking effect of this Act, and such corporation shall, upon payment of its
franchise tax, be and is hereby authorized to project, complete, con

struct, own and operate any such extension and branch line or lines of

railway under and as provided for in its charter or in any amendment
to its articles of incorporation; provided, that such extension and branch
line of railway shall be by such corporation completed and put in good
running order at the rate of at least ten miles in one year from the tak
ing effect of this Act,' and twenty additional miles for each and every
year thereafter, until all the branch line or lines of extension as pro
vided for are completed; provided, that the provisions of this Act shall
n�t apply to any railroad company which has been chartered by the
State of Texas for a period of ten years or more, and which has twenty
miles or less of railroad to build in order to comply with its original
charter, or any amendment thereto. [rd., § 2.]
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.

Art. 6635e. '�urther extension of time.c--T'hat the-time in which any
railway corporation chartered under the laws of the State of Texas
since the first day. of January 1892, or the charter of which has been
amended, since that date, is required to begin construction of its road,
and- construct, equip and put the same in good running order as required
by Article 6633 of the Revised Civil Statutes of the State of Texas of
1911, be and the same hereby is, as to any unfinished portion of such road
extended two years from the taking effect of this Act; and any railroad
company having ..

been 'chartered since January .1, 1892, or the charter
to which has been amended since said date, which shall have forfeited
its corporate existence Or any of its rights and powers, or is about
to do so, by reason of the falure to comply with said Article 6633, or

any part. of said Article, shall have restored and preserved to' its cor-'
porate existence, and it shall have and enjoy all of the corporate fran
chises, property rights and powers held 'or acquired by it previous to'

any cause or forfeiture as aforesaid; provided that no railway com

'pany which shall be revived or the time extended by virtue of this
Act shall claim or exercise any franchise not allowed, granted or per':'
mitted to other railway corporations under the law as now in force in
this State. [Act May 17, 1917, 1st C. S., ch. 18, § 1.]

Became a law May 17, 1917.

Art. 6635f. Further extension of time to build branches, etc.-Any
railway. corporation chartered since the.first day of January A. D. l892,
and which by its original charter or by amendment thereto, filed since
said first day of January A. D. 1892, has further provided for the locating,
constructing, maintaining, owning and operating of any extension or

branch line or lines of railway, and which has failed or is about to faa
to complete the same, or any part thereof, within the time required by
law, shall, upon payment of all its franchise tax, be and is hereby re

stored to and granted all and singular the rights, privileges and fran
chises acquired .by its original charter.. or by such amendments to its
articles of incorporation, as if the same was filed and recorded in the
offices of the Secretary of State on the, day of the taking effect of this
Act, and such corporation shall, upon payment of its franchise tax, be
and is hereby authorized to project, complete, construct, own and .op
erate any such extension and branch line or lines of railway under and
as provided for in its charter or in any amendment to its articles of in
corporation; provided, that such extension .and branch line of railway
shall be bysuch corporation completed and put in good running order
at the rate of at least ten miles in one year from the taking effect of this
Act, and twenty additional miles for each and every year thereafter until
all the branch line or lines of extension as provided for are completed;
provided, that the provisions of this Act shall not apply to any railroad
company which has been chartered by the State of Texas for a period
of ten years or more, and which has twenty miles or less of railroad
to build in order to comply with its original charter, or any amendment
thereto. [Id., § 2.]

CHAPTER THIRTEEN

TICKET AGENTS-AUTHORITY AND DUTY

Article 6637. [4560a] Authorized agents for the sale of tickets.
Authority of ticket. agent.-A carrier held not liable for damages caused plaintiff by

failure to connect with a train on another road, where defendant's agent sold a ticket
only to the connecting point, though its trainmen, without authority, represented to the

plaintiff that she could catch a train and would not have to stay all. night at the 'connect
ing point. Texas & P. Ry. Co. v. Conway (Civ, App.) 180 S. W. 666.
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CHAPTER FOURTEEN

LIABLE FOR INJURIES TO EMPLOYES
Art.
6640. Liable for injuries to fellow-servants.
6641. Who are vice-principals.
6642. "Fellow servants" defined.
6644. Contributory negligence a defense,

except, etc.
6645. When assumed risk not available as

a defense.

Art.
6646. No assumed risk where safety appli

ance not provided.
6648. Liable for injury or death of em-

ploye.
6649. Contributory negligence, rule as to.
6650. Assumed risk, rule as to.
6651. Contract changing liability void.

Article 6640. Liable' for injury to fellow-servant.
Cited, Bennett v. Gulf, 'C. & S. F. nv, Co. (Civ. APP.) 159 S. W. 132; Gulf, C. & S. F.

Ry. Co. v. Webb (Civ. App.) 164 S W. 920.; Texas & Pacific Coal Co. v. Gibson (Civ. App.)
180 S. W. 1134.

Effect of statute In general.-An employe of a smelting company operating ore cars

to haul ores from the roaster to the reverberatory, engaged in sweeping ore from the car

track, was. not a railway employe; and the common-law rule as to nonliability for the

negligence of a fellow servant applied. Consolidated Kansas' City Smelting & Refining
Co. v. Lopez (Civ. App.) 166 S. W. 498.

.

Refusal to charge on the issue of negligence of a fellow servant is not erroneous; the
common-law rule exempting the master because of such negligence being abrogated.
Houston & T. 'C. R. Co. v. Coleman (Civ. App.) 166 S. W. 685.

Statute abrogating fellow-servant doctrine when servants are operating car held to

apply if injured section hand and coemploye went upon hand car and put it in motion
without order from foreman to take it to point to which they returned at night.. St. Louis
S. W. Ry. Co. of Texas v. Blevins (Civ. App.) 173 S. W. 281.

A railroad company would be liable, under the federal act or the state law (this ar

ticle) , for injury to a member of a section crew from collision of the hand car, on which
he was riding, through negligence of his coworkers. Houston, E. & W. T. Ry.· Go. v.

Samford (Civ. App.) 181 S. W. 857.
Amendment of complaint under arts. 4694, 4695, by alleging as ground for recovery

negligence of fellow servant based on this article, held not to state new cause of action
so as to bar recovery thereon under two-year statute of limitations (art. 5687, par. 7).
Ft. Worth Belt Ry. Co. v. Jones (Civ. App.) 182 S. W. 1184.

.

What constitutes railroad.-A railroad of standard gauge, extending 10 or 12 miles
into the forest, with spurs, owned and operated by a lumber company for the transporta
tion' of logs to its mill, is within this article. Waterman Lumber Co. v. Shaw (Civ,
App.) 165 S. W. 127. '

.

What constitutes operating cars, etc._:'_Under this article, held that plaintiff, unload
ing iron from a car moved about on the switch by a wrecking car, which also operated
the hoist, was "operating" a car. Glover v. Houston Belt & Terminal Ry. Co. (Civ. App.)
163 S. W. 1063.

Under this article, held, that a construction company operating an engine and work
train in surfacing a railroad was operating a railroad, and hence was Iiable to a servant
engaged in such work for injury from the negligence of fellow servants. Texas Bldg.
'Co. v. Reed (Civ. App.) 169 S. W. 211.

.

. The car need not be actually moving, nor the injured servant actively engaged in
manual or other labor. St. Louis S. W. Ry. Co. of Texas v. Blevins (Civ. App.) 173 s.
W. 281.

I.nte.rstate ccmmerce.c-Where a section hand was injured while removing a wreck t�
repair the track of his employer engaged in interstate commerce, the state fellow-servo;
a�t statute had no application, but the case was governed by the federal. Employers' Lia
bIlity Act., Missouri, K. & T. Ry, Co. of Texas v. Mooney (Civ, App.) 181 S. W. 543.

.

Art. 6641. Who are vice-principals.
�ho' are vlce-prinCipals-ln general.-Where plaintiff, while performing with his men

spectned work was subject to the orders of a coemploye, and he and his coemploye were
under the general superintendence of a third person; plaintiff and his coemploye were not
fellow servants, within this article. Waterman Lumber Co. v. Shaw (Civ. App.) 165 S.
W.127.

-- Foremen.-Railroad company's foreman having authority to direct a boiler maker
to aestst in moving a boiler in the roundhouse held· a' vice principal under this article.
St. Louis Southwestern Ry, Co. of Texas v. Freles (Civ. App.) 166 S. W. 91.

Under this article held, that the foreman of a railroad construction company engaged
in operating a railroad, and particularly in surfacing a railroad, was not an independent
contractor, but a vice principal, for whose negligence the company was liable. Texas
Bldg. Co. v. Reed (Civ. App.) i69 S. W. 211.

Art. 6642. "Fellow-servants" defined.
Who are fellows servants-In general.-Men under section foreman held his felloW

servants, and und-er Laws· 1893, c. -91, there could be no recovery for his death through
the act of one of them. Gulf, C. & S. F. Ry. Co. v, Webb (Civ. App.) '164 <8. W. 920.

. .
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Art. 6644. Contributory negligence a defense, except, etc.

1. ApplicatIon of the doctr-ine of contributory negligence in general.-Where the death
of an employe il:" solely the result of his negligent act of commission, his legal repre
sentative cannot recover damages for his death. San Antonio & A. P. Ry. Co. v. Wil
liams (Civ. App.) 158 S. W. 1171.

Contributory negligence and assumption of risk are distinct defenses. Missouri, K.
& T. Ry. Co. v. Bur ton (Civ, App.) 162 S. W. 479.

Distinction between "contributory negligence" and "assumption of risk" is that con

tributory negligence implies fault or breach of duty on part -of injured servant, while as

€umption of risk is assumption by employe of risk of dangers known or obvious to him
as Inciderre to his employment. Gulf, C. & S. F. Ry, Co. v. Cooper (Civ. App.) 191 S.
W.579.

5. care requir-ed of servant.-While the promise of a master to repair a defective ap

pliance casts the liability for injuries upon the master, it does not relieve the servant
from the duty to exercise reasonable .care for his safety. Missouri, K. & T. Ry. Co. v.

Burton (Civ. App.) 162 S. W. 479.
Proof that it was not customary in operating a hand car to look at the target to see

whether a switch was open or closed would not relieve the operator from the exercise
of ordinary care. S1;. Louis Southwestern Ry, Co. of Texas v. Anderson (Civ. App.) 171
S. W. 806.

Where a switchman not actively engaged in his duties took his position near a plat
form and practically under a tier of trunks which were being piled, and one of them fell
on and hurt him, he was guilty of contrifiutorv negligence. San Antonio & A. P. Ry, Ca.
v, Blair (Civ. App.) 173 S. W. 1186.

.

7. Reliance on care of master.-An employe may only assume that his employer
will use reasonable care to dlschaege the duty of furnishing safe appliances, instrumen
talities, etc., of work. Texas Cent. R. Co. v. Neill (Civ. App.) 159 S. W. 1180.

9. Tools, machinery, appliances or places for work.-If the conductor of a freight train
voluntarily connects with the train two "bad order" cars, and thereby Teduces the num

ber of. cars equipped with air brakes below the 75 per cent. limit fixed by law, he cannot
recover for any injury proximately caused t.hereby. St. Louis Southwestern Ry. Co. v,

Wilkes (Civ. App.) 159 S. W. 126.

15. Duty to discover or remedy defects or dangers-Reliance on care of master or

fellow employes.c-A licensee company's servant could assume that the yard was in a safe
condition, and need not inspect the premises for obstructions along the track. Missouri,
K. & T. Ry. Co. of Texas v. Beasley, 106 Tex. 160, 155 S. W. 183, rehearing denied 160
S. W. 47l.

Unless a locomotive engineer knew, or must have necessarily acquired knowledge, that
the company had not inspected the yard for obstructions, he could presume that it was

safe, and need not look for obstructions along the track, which might trip him. Mis
souri, K. & T. Ry. Co. of Texas v. Beasley, 106 Tex. 160, 160 S. W. 47l.

A't'ailroad company's employes may rely 'on its performance of the duty of inspecting
its tracks and br-idges. Missouri, K. & T. Ry. Co. of Texas v, Cassady (Civ. App.) 175
S. W. 796, writ of error denied (Sup.) 184 S. W. 180.

16. -- Duty to examine or Inspect appliances or places.-Under a rule requiring
conductors, with the assistance of the trainmen, to inspect the cars and see that the
doors are closed, imposed on the conductor alone the duty of initiating an inspection, and
a brakeman who was injured by an open door had no other duty than to assist the con
ductor when he initiated an Inspectton. Kansas City Southern Ry. Co. v. Carter (Clv,
App.) 166 S. W. 115.

18. -- Obvious or latent defects or dangers.-Since train employes have but slight
opportunity to inspect tracks for obstructions or defects, they are only required to take
notice of such defects as are obvious in the discharge of their duties. Missouri, K. & T.
nv. Co. of Texas v. Beasley, 106 Tex. 160, 160 S. W. 471.

31. Disobedience of rules or orders-In general.-The violation of a rule of the em

ployer by a servant under certain circumstances may amount to contributory negligence.
Bogue v, Texas Traction Co.' (Sup.) 177 S. W. 954, denying rehearing 173 S. W. 875.

38. Acts In emergencies.-Negligence, if any. of section hand struck by rear ap
proaching train while removing his hand car, held not such negligence as would defeat
his recovery, since he was performing a duty to protect those on the train. Mitchum v.

Chicago, R. I. & G. Ry. Co. (Sup.) 173 S. Vil. 878, reversing judgment Chicago, R. I. &
G. Ry. Co. v, Mitchum (Civ. App.) 140 S. W. 81l.

39. Proximate cause of injury.-In. an action for injuries to a railroad employe when
the car on which he was riding was struck by another car, evidence held insufficient to
show that the servant's negligence in failing to flag the car was the proximate cause of
the accident. Texas Traction Co. v. Nenney (Civ. App.) 178 S. W. 797.

40. Injury avoidable by care of master.-Contributory negligence on the part of a

railway employe, who slipped and fell in front of a moving train, would neither defeat
a recovery nor diminish the amount thereof, if those in charge of the tra.in discovered
his peril in time to have prevented the injury. Pecos & N. T. Ry. Co. v. Welshimer (Civ.
App.) 170 S. W. 263.

To support a charge of actionable negligence of a railroad company on the doctrine
of discovered peril, the employe, injured by being struck by an engine, must show facts
authorizing a finding that the trainmen realized that the employe was in danger and neg
lected to resort to means they should have ·resorted to. Paris & G; N. R. Co. v. Lackey
rciv, App.) 171 S. W. 540.
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The negligence of an employe is no defense to an action for his death based on dis
covered peril. Pecos & N. T. Ry. Co. v. Rosenbloom (Sup.) 173 S. W. 215, affirming 'judg
ment (Civ. App.) 141 S. W. 175. Rehearing denied (Sup.) 177 S. W. 952.

Although injured railroad employe was negligent in not flagging an approaching car,
which struck its ,own car, such injured employe's negligence did not bar his recovery,
when the other car's crew jumped from their car upon discovering the danger in time
to have stopped. Texas Traction Co. v. Nenney (Civ. App.) 178 S. W. 797.

45. Sufficiency of evidence-Contributory negligence shown.-Motorman suing for per
sonal injuries received in collision between his own car and another held guilty of con

tributory negligence, through having violated rules of the company. Bogue v. Texas Trac
tion Co. (Sup.) 177 S. W. 954, denying rehearing 173 S. W. 875.

Employe, injured while on the tender of an engine switching cars loaded with logs,
held negligent. Kirby Lumber Co. v. Henry (Civ. App.) 178 S. W. 23.

46. '-- Contributory negligence not shown.-Evidence hsld to sustain finding that

plaintiff was not guilty of contributory negligence. Pecos & N. T. Ry. Co. v. Winkler

(Civ. App.) 179 S. W. 691; Angelina & N. R. R. Co. v. Due (Civ. App.) 166 S. W. 918.
Evidence held to authorize jury to find that stop signal, which resulted in the fall

of deceased, was given by a fellow servant, and not by deceased himself. Ft. Worth Belt
Ry, Co. v. Jones (Civ, App.) 182 S. W. 1184.

50. -- Dangerous operations and methods of work.-In suit against railroad for
death of its yard clerk, evidence held to reasonably show that decedent did not fall from
train which killed him while riding thereon, or under it while trying to get on engine.
Galveston, H. & S. A. Ry. Co. v. Fred (Civ. App.) 185 S. W. 896.

52. -- Compliance with commands.-Evidence in an action foor the death of a rail
road engineer alleging negligence of defendant's conductor in ordering him to move his
train causing a collision held to show that the engineer was justified in obeying the or

ders of the conductor. San Antonio & A. P. Ry, Co. v. Williams (Civ. App.) 158 S. W.
1171.

Art. 6645. When assumed risk not available as defense.
1. Constitutlonality.-This article is not unconstitutional as denying to an employ

ing railroad the equal protection of the laws and as making an arbitraory classification
based upon no just and proper relation or difference. Consolidated Kansas City Smelting
& Refining Co. v. Schulte (Civ. App.) 176 S. W. 94.

2. What law governs and interstate commerce.-Under federal Employers' Liability
Act, defense of assumed 'risk is open to interstate railway carrier in action for injury to
employe engaged in interstate commerce, notwithstanding the defense does not obtain
under state statutes. Texas & P. Ry, Co. v: White (Civ. App.) 177 S. W. 1185.

Under federal Employers" Liability Act, § 4, in action against railroad by its employe
for injuries in interstate commerce, doctrine of assumed risk' applies, and has same ef
fect as at common law; 1. e., employe does not assume negligence of the master unless
he knew of it or must have known of it. Panhandle & S. F. Ry, Co. v. Fttte (Civ. App.)
188 S. W. 528.

Under federal Employers' Liability Act, railroad brakeman killed between two cars
when engineer failed to obey his stop signal held not to have assumed risk iIt' placing
himself before standing car; the engineer's act being that of the master. Gulf, C. & S.
F. Ry, Co. v. Cooper (Civ. App.) 191 S. W. 579.

Federal Employers' Liability Act does not abolish assumed risk as a defense, ex

cept where failure of railway to comply with act as to safety appliance equipment has
contributed to injury. Id.

Where employe was injured while engaged in interstate commerce knowing of em

ployer'S negligence, the case was governed by common-law doctrine of assumption of
risk, and not by this article. Chicago, R. I. & G. Ry. Co. v. De Bord (Sup.) 192 S. W. 767.

Where a federal law has. occupied the field on a question of interstate commerce, all
state laws relating thereto must yield. Id.

Federal Employers' Liability Act, § 4, eliminating assumption of risk defense, where
injury was contributed to by employer's violation of statute, excludes state legislation on
the same subject. Id.

3. Construction and application of statute.-Private carrier operating narrow gauge
railroad in its own yards held a person operating a railroad, within this article, to render
proper refusal of charge upon assumed 'risk in suit for killing of servant. Consolidated
Kansas City Smelting & Refining Co. v. Schulte (Civ. App.) 176 S. W. 94.

.

The defense of assumption of risk being expressly limited under certain conditions
by this article, an instruction requested by defendant on the issue of assumption of risk,
which failed to negative those conditions, is properly refused. Missouri, K. & T. Ry, Co.
of Texas v. Pace (Civ, App.) 184 S. W. 1051.

The common-law defense of assumed orisk still obtains except as limited by this ar
ticle. Id.

4. -- Assumed risk merged in contributory negligence.-This article held not to
merge that defense with that of contributory negligence, and hence assumed risk is a

defense, notwithstanding article 6649, providing that contributory negligence shall work
only a diminution of damagos.. Galveston, H. & H. R. Co. v. Hodnett, 106 Tex. 190, 163
S. W. 13, reversing judgment (Civ. App.) 155 S. W. 678.

5. -- Risks assumed in genel"'al.-The risk of the ordinary dangers of the employ
ment assumed by the servant are distinct from the risk incurred from the negligence of
the master, the rule concerning which was modified by this article. Pecos & N. T. Ry.
Co. v. Collins (Civ. App.) 173 S. W. 250.
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�. -- Knowledge or means of knowledge of servant.-Under Assumed Risk Act
�PrJI 24, ,1905, continuation in the service with both knowledge of the defect and danger
IS .essentIal to charge a servant with the risk. Galveston, H. & H. R. Co. v. Hodnett
(ClV. App.) 155 S. W. 678, judgment reversed 106 Tex. 190, 163 S. W. 13.

Under this article Instructton that, if person of ordinary care would have continued
in the service With knowledge of the "defect," injured employe did not assume risk held
erroneous. Galveston, H. & H. R. Co. v: Hodnett, 106 Tex. 190, 163 S. W. 13, reversing
judgment (Civ. App.) 155 S. W. 678.

Under this article held that, as applied to railway employes when employer knows of
a defect, there is no assumption of risk on part of employe because he also knew of it.
Marshall & E. T. Ry. Co. v. Riden (Civ. App.) 194 S. W. 1163.

7. -- Notice to or knowledge of employer.-c-An employe may assume on entering
the employment that his employer has performed every duty which the law or the con
tract of employment imposes, in the absence of contrary knowledge. Texas Cent. R. Co.
V .. Neill (Civ. App.) 159 S. W. 1180.

.

8. -- Prudence In continuing work.-In view of Acts 29th Leg. c. 163, the defense
of assumption of risk does' not apply to an employe having knowledge of. a danger if 'a
person of ordinary care and prudence would have continued in the service with such
knowledge. International & G. N. Ry. Co. v. Williams (Civ. App.) 160 S. ,W. 639.

Under this az-ttcls whether engineer, who had been promised that. equipment for
operating blow-off cock from the cab would be installed; assumed the risk 'of injury in
operating it from the running board held for the jury as a question of contributory neg
ligence. Gulf, C. & S. F. Ry, Co. v. Riordan (Clv. App.) 166 S. W. 133.

11. Nature and extent of risks assumed In general.-Contributory negligence and as

sumption of risk are distinct defenses. Missouri, K. & T. Ry, Co. v. Burton (Civ. App.)
162 S. W. 479.

Assumption of risk defined, and the distinction between aseumptton of risk and con

tributory negligence stated. Galveston, H. & H. R. Co.' v. Hodnett, 106 Tex. 190, 163 S.
W. 13, reversing judgment (Civ. App.) 155 S. W. 678.

Where a railroad engineer upon signal proceeded with his train, without ascertaining
that the track ahead was clear, his conduct, if he was bound to ascertain whether the
train ahead had been moved, as to give him a clear track, amounted only to contribu
tory negligence, and not assumption of risk. Galveston, H. & S. A. Ry. Co. v. Bosher
(Civ. App.) 165 S. W. 93.

When an employe is injured as the result of an assumed risk, it is immaterial what
care he exercised. Houston & T. C. R. Co. v. Coleman (Civ. App.) 166 S. W. 685.

.

Where a servant assumes a risk, it will defeat recovery for injuries caused thereby in

any sum, Pecos & N. T. Ry. Co. v. Winkler (Civ. App.) 179 S. W. 691.
'

Assumption of the risk causing his injury will defeat an injured brakeman's action
fOT damages for the injury. San Antonio, U. & G. R. Cp. v. Green (Civ. App.) 182 S.
W.392.

15. Dangers Incident to nature o,f work.-A section foreman, whose hands were in

jured by handling creosoted: ties, assumed the risk of such injury if the ties were in

the usual condition and if the injuries from handling them were ordinarily incident there

to. Pecos & N. T. Ry. Co. v. Collins (Civ. App.) 173 S. W. 250.

17. Defective or dangerous tools, machinery, appliances or ptacee=-cars and locomo
tives.-The failure of an employer, operating a narrow gauge railroad, within its own

yards, to equip its cars with automatic couplers, was a defect, within this article. Con
-solidated Kansas City Smelting & Refining Co. v. Schulte (Civ. App.) 176 S. W. 94.

20. Dangerous operations and methods of work-In general.-In a railroad servant's
action for injury from falling from a car load of lumber which he was trying to straighten
with a defective pinch bar, held, that the .racts appearing established the defense of as

sumptlon of risk. Houston & T. C. R. Co. v. Smallwood (Civ. App.) 171 S. W. 292.
·

A switchman near a platform held not to have assumed the risk of a trunk being
,cast upon him. San, Antonio & A. P. Ry, Co. v. Blair (Civ. App.) 173 S. W. 1186.

· 21. -- Operation of ·trains.-An experienced switchman thoroughly familiar with
the work at which he was' engaged, and with the customary· methods of doing the work,
assumes the risk of injuries resulting from the ordinary and customary switching of
cars. Ft. Worth & D. C. Ry. Co. v. Copeland (Civ. App.) 164 S. W. 857.

. .

Where it was the custom of the servants of a railroad company, engaged in repair
'work, to pass between. the cars of long freight trains so as to reach the repair tracks,
and those in charge of the trains always gave warnings of any movement, a repairman
did not assume the risk of injury occasioned by the failure of the operators to give the
'usual warning. Missouri, O. & G. Ry. Co. v. Dereberry (,Civ. App.) 167 S. W. 30.
·

Whet'e a car inspector went between cars without setting warning lights, in reliance
on a custom of trainmen to give warning before moving cars, held not to have assumed.
'the risk. Texarkana &. Ft. S. Ry. Co. v. Casey (Civ. App.) 172 S. W. 729.

Evidence in a railroad servant's action for injuries by falling from a gasoline motor
car which he had attempted to start by pushing it held to support a verdict that he did
.not assume the risk in attempting to board the moving car. Chicago, R. r. & G. Ry.
Co. v. Cosio (Civ. App.) 182 S. W. 83.

29. Knowledge by servant of defect or danger-Necessity and effect In general.
A servant does not assume the risk of injury from negligence of the master of which he
.is ignorant. Missouri, K. & T. Ry, Co. of Texas v. Smith (Civ, App.) 172 S. W. 750;
Galveston, H. & S. A. R�. 'Co. Y'. Dickens (Civ. App.) 170 S: W. 835; Kansas City, M. &
,0. Ry. CO. of Texas y. Fmke (C1V. App.) 190 S. W. 1143; Chicago, R. 1. & G. Ry. Co. v,
De Bord (SuP.) 192 S. W. 767.

.
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A servant assumes dangers' that' ate obvious, or 'of which 'in the necessary discharge
of his duties he must know, but does not assume, without due warning, unknown and

unappreciated dangers. Bennett v. Gulf, C. & S. F. Ry. Co. (Civ. App.) 159 S. W. 132. '

It is not technically true that an employe does not assume any risk of dangers aris

ins from the employer's negligence, where he actually knows or must necessarily become
aware of the negligence in the ordinary performance of his work. Texas Midland R. Co.

v, Geron (Civ, App.) 162 S. W. 411.
'

An employe does not assume a risk arising from the failure of the master to do his

duty, unless he knows of the failure and the attendant risks; or, in the ordinary dis

charge of his own duty, must necessarily have acquired the knowledge. Galveston, H. &
S. A. Ry. Co. v. Bosher (,Civ. App.) 165 S. W. 93.

30. -- Extent of knowledge . .,-Assumption of risk is not in all cases predicable
from the employe's knowledge of the conditions alone, but an appreciation of the danger,
as well as knowledge, is an essential element. Atchison, T. & S. F. Ry. Co. v. Bryant
(Civ. App.) 162 S. W. 400.

32. -- Constructive notice.-A servant engaged in throwing rails off a flat car

will not be deemed to have knowledge of the danger from a defective drawhead because
he had knowledge that it is defective. Galveston, H. & H. R. Co. v. Hodnett (Civ. App.)
155 S. W. 678, judgment reversed 106 Tex. 190, 163 S. W. 13.

A brakeman, who knew of the existence and general location of a switch stand near

a track, but not that it would not clear a man riding on the side of an engine or car,
held not chargeable with knowledge of the dangerous proximity of the stand to the track,
but the question was for the jury. Atchison, T. & S. F. Ry. Co. v. Bryant (Civ. App.)
162 S. W. 400.

Pla.irrtlff, a brakeman; injured by a handhold pulling out, did not assume the risk,
though he knew it was a bad order car being moved for repairs. Galveston, H. & S. A.
Ry, Co. v. Dickens (Civ. App.) 170 S. W. 835.

.

37. -- Obstructions or erections on, over, or near tr-acks.c-Aseumtng that a freight
conductor by walking, rapidly in ,the yards at night assumed the risk of presence of
mesquite bushes, grass or weeds, of whose presence he knew, he did not necessarily as

sume the risk of a stake concealed by such bushes and of which he did not know. Gal
veston, H & S. A. Ry. 'Co. v. Miller (Civ. App.) 192 S. W. 593.

38. �-, Dangerous operations arid methods of work.-That plaintiff. a section fore
man, knew that hand cars were sometimes accidentally checked or slowed up, was not
ground for holding that he assumed the risk of being thrown from his hand car by the
negligence of defendant's section hands. Missouri, K. & T. Ry, Co. of Texas v. Robeson
(Civ. App.) 178 S. W. 862.

A car repairer held not to have assumed the risk of cars being unintentionally kick
ed onto repair track on which he was working, by the mere act of working on a car out
side a derail switch, without knowledge of any danger. San Antonio' & A. P. Ry. Co. v.

Littleton (Civ. App.) 180 S. W. 1194.
'

39. -- lnsufftclent force for work.c-An employe assisting in moving a rail' with
knowledge of insufficient help held to assume the risk of injury. Missouri, O. & G. Ry.
Co. of Texas v. Black (Civ. App.) 176 S. W. 755.

42. Obvious or latent dangers.-Locomotive fireman, engaged, under direction of
foreman, in temporary work of blocking wheels of automobile being shipped, did· not, as

matter of law, assume risk incident to the employment from a sliver of steel splitting
off from a nail which his fellow servant was hammering, and entering his eye. Panhandle

� S. F. Ry. Co. v. Fitts (C'iv. App.) 188 S. W. 528.
An employe assumes risks which are so obvious that an ordinarily prudent person

must necessarily have appreciated them. Kansas City, M. & O. Ry. Go. of Texas v.

Finke ('Civ. App.) 190 S. W. 1143,
. That a roadmaster ran his motorcar into 'an open switch, the position of which was

correctly indicated by the switch target, does not charge him with assumption of risk
of an obvious danger as amatter of law. Id.

Servant employed for other work than that at which he was hurt held not preclud
ed from recovery by his mature years or obviousness of danger. Texas & P. Ry, Co. v.

Bursey (Civ. App.) 192 S. W. 809.

43., Notice to or knowledge of master.-Employe held to assume risk of injury from
defective tool by continuing work without protest, or after protest if nothing is said or

done to induce belief that repairs will be made'. Missouri, K. & T. Ry. Co. of Texas v.

Brown (Ctv. App.) 180 S. W. 1117.

44. Promise to remedy defect or remove danger.-A promise by an employer not to

subject an employe to danger in the future if he would hazard it is not a promise by the
employer to assume the risk of the 'danger. Missouri, O. & G. Ry, Co. of Texas v. Black
(Civ. App.) 176 S. W. 755.

Employe, continuing to work for a reasonable time in reliance on promise that de
fect in appliance will be remedied, held not to assume the risk. Missouri, K. & T. Ry,
Co. of Texas v. Brown (Civ. App.) 180 S. W. 1117.

Section hand held entitled to rely on foreman's promise to furnish jack in place of
defective one, though not made to him individually or in response to complaint by him
personally. Id.

46. Risk outside scope of employment-Voluntary act of servant.-Where a railroad
company expressly authorized trainmen to ride on switch engines in going to and from
their work, a brakeman attempting to board a switch engine to ride to his home after
completing his run was not a mere licensee, and he did not. act at his own risk. Atchi
son, T. & S. F. Ry. Co. v. Bryant (Civ. 4PP.) 162 S. W. 400.
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Where the servant is injured while at work, but in doing an unnecessary act of his
own volition he assumes the risk, and the master is not liable. Pecos & N. T. Ry. Co.
v. Winkler (Civ. App.) 179 S. W. 691.

48. Concurrent negligence of master-In general.-A servant assumes risks ordinari
ly incident to employment, but not risk from master's negligence, unless danger is ob
vious or he has actual knowledge thereof. Barnhart v. Kansas City, M. & O. Ry, Co.
of Texas (Sup.) 184 S. W. 176.

55. Sufficiency of evidence-Assumption of risk not shown.-In section hand's ac

tion for injuries, held, that it reasonably appeared that foreman's promise to furnish
new jack was relied on, notwithstanding testimony and finding that plaintiff intended to
continue work. Missouri, K. & T. Ry. Co. of Texas v. Brown (Civ. App.) 180 S. W. 1117.

In an action by a servant for injuries received while working on a snowshed, being
wrecked, evidence held not to show that servant's injuries were due to dangers assumed
by him. Southern Pac. Co. v. Gordon (Civ. App.) 193 S. W. 471.

In an action for death of railway conductor from derailment of train, evidence held
to show that defective condition of trucks which caused derailment was known to de
fendant's master mechanic, so that defense of assumption of risk was not available.
Marshall & E. T. Ry, Co. v. Riden (Giv. App.) 194 S. W. 1163.

Art. 6646. No assumed risk where safety appliance not provided.
'Cited, St. Louis Southwestern Ry. Co. v. Wilkes (Civ. App.) 15.9 S. W. 126.

Operation and effect in general.-In an action for injuries to a railroad brakeman by
reason of defendant's violation of the safety appliance acts,- assumed risk, and contribu
tory negligence constitute no defense. San Antonio & A. P. Ry. Co. v. Wagner (Civ.
App.) 166 S. W. 24.

Art. 6648. Liable for injury or death of employe.
Cited, Glover v. Houston Belt & Terminal Ry. Co. (Civ. App.) 163 S. W. 1063.

II. NATURE AND EXTENT OF LIABILITY IN GENERAL

6. What law governs, and interstate commerce.-Where an engineer when injured
by being struck by train while going through the yards to his work was employed by a

railroad company engaged in interstate commerce any claim for damages for such in
juries was governed by the federal Employers' Liability Act. Missouri, K. & T. Ry. Co.
of Texas v. Rentz (Clv, App.) 162 S. W. 959.

An assistant gardener, employed by a railroad company engaged in interstate com

merce to cultivate the yard about one of its stations and gather trash and burn It; is
not engaged in interstate commerce. G:alveston, H. & S. A. Ry, Co. v. Chojnacky (Civ.
App.) 163 S. W. 1011. -

,

One employed as an "extra" brakeman, at all times subject to call, with headquar
ters at 'C., and when sent out paid till returned there, was an employe, engaged in in
terstate commerce, when injured, while returning on a pass, on a train engaged in in
terstate commerce, after being sent out as brakeman on such a train, so that the federal
Employers' Liability Act governs action for his death. St. Louis Southwestern Ry.' Co.
v. Brothers (Civ. App.) 165 S. W. 488.

'

An employe repairing in railroad shops a car which was intended to be used indls
criminately in interstate and intrastate commerce is within the federal Employers' lia
bility Act. Missouri, K. & T. Ry, Co. of Texas v. Denahy (Civ. App.) 165 S; W. 529.

Railroad yard clerk checking cars in trains is not, while walking through the yard,
engaged in interstate commerce within federal Employers' Ldabilrty Act, in absence of
any connection with interstate train in the yard. Pecos & N. T. Ry. Co. v. Rosenblpom
(Sup.) 177 S. W. 952, denying rehearing 173 S. W. 215.

Section foreman of interstate railway run down while helping his crew to lift their
hand car from the track for a train made up- of cars bound for intrastate and interstate
points held engaged in interstate commerce within federal Employers' Liability Act.
Texas & P� Ry. Co. v. White (Civ. App.) 177 S. W. 1185.

Before recovery can be had under the federal Employers' Liability Act, it must ap
pear first that the .defendant railroad was engaged at the time in interstate commerce,
and that the employe was injured while actually so employed. Chicago, R. I. & G. Ry.
Co. v. Cosio (Civ, App.) 182 S. W. 83.

Where, at the time of shipment, a destination within the state only was contem
plated the state statutes control the railroad's liability for injury to a servant while en

gaged in such transportation. Missouri, K. & '-T. Ry, Co. of Texas v. Pace (Civ. App.)
184 S. W. 1051.

Federal Employers' Liability Act, § 5, rendering any contract void, the purpose or in
tent of which is to exempt the carrier from liability created by the act, has no applica
tion to the case of a release of liability given a railroad by its injured employe after the
accident, in consideration of being furnished further employment for one day. Panhandle
& S. F. Ry. Co. v. Fitts (Civ. App.) 188 S. W. 528.

.

Where 'pla.intlff brakeman was assisting in placing coal car upon elevated tracks
leading to employer's coal chutes when injured, he was then engaged in

-

interstate com

merce, and his action was one triable under the federal Employers' Liability Act. Chi
cago, R. I. & G. Ry. Go. v. De Bord (Sup.) 192 S. W. 767.

The federal Employers' Liability Act excludes state laws covering same field. Geer
v. St. Louis, S. F. & T. Ry. Co.

-

(Bup.) 194 S. W. 939.
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Brakeman, killed by being thrown from top of car being switched to repair track,
but enroute to another state held engaged in interstate commerce and the right of ac

tion was controlled by federal Employers' Liability Act of April 22, 1908. ld.

7. Relation of parties-In general.-A railroad company is not liable for injuries to

an employe of a lumber company resulting from the negligence of other employes of that

company, which was engaged at the time in constructing a track to be later turned over

to the railroad company upon payment of the cost of construction. Angelina & N. R.

R. Co. v. Due (,Civ. App.) 166 S. W. 918.
-

That a company other than the defendant paid the wages of a train crew is not con

clusive of the fact that such company, and not the defendant, employed such servants,
m view of other evidence supporting a contrary conclusion. Manning v. Beaumont, S. L.
& W. Ry. Co. (Sup.) 181 S. W. 687.

11. ---- Acts done under employment or by invitation of master's servants.-One
whom defendant's vice principal requested to assist in work on defendant's premises is
not a mere licensee, and defendant owes him a higher duty than that of not merely in
tentionally injuring him. Eldridge v. Citizens' Ry, Co. (Civ. App.) 169 S. W. 375.

A vice principal of a corporation who was authorized to move the corporation's tower
car may request assistance, and his request to third persons renders the corporation
liable for any negligence in moving the car. ld.

That a railroad employe needed assistance to load a trunk onto a passenger train
was not such an emergency as authorized him to employ a third person to assist, and
such person was but a volunteer. Missouri, K. & T. Ry, Co. of Texas v. Moore (Ctv,
App.) 169 S. W. 916.

-

12. -- Agreement between railroads for joint use of yard.-A railroad company,
which permitted its yard to be used under agreement by another company, owed to the
latter's servants the same duty of providing a safe place to work as it owed to its own

servants. Missouri, K. & T. Ry. Co. of Texas v. Beasley, 106 Tex. 160, Ui5 S.· W. 183,
rehearing denied 160 S. W. 471.

13. --' Commencement, suspension or termination of .relation.-An employe is
deemed to be in the employer's service whenever he is present to perform his duties as
servant and subject to orders, though at a given time he may not be engaged in the
actual performance of a duty. Missouri, K. & T. Ry. Co. of Texas v. Rentz (,Civ. App.)
162 S. W. 959.

Where a railroad engineer was struck by an engine while he was going through the
yards as usual on his way to the roundhouse to work and when he had stopped for a

moment to talk to another engineer who had called him, held, that the relation of mas

ter and servant existed at the time plaintiff was injured. ld.
Where a railroad employe was sitting on the edge of a platform waiting for other

employes to perform certain labor which had to be done before he could commence work,
he was in the discharge of his duties as an employe of the company. San Antonio &
A. P. Ry. Co. v. Blair (Civ. App.) 184 S. W. 566.

Defendant railroad was not liable for injuries to section hand after quitting work,
and while he was engaged in watching that his children safely crossed tracks. Perez v.

Atchison, T. & S. F. Ry. Co. (Civ. App.) 192 S. W. 274.
That section hand was subject to. emergency calls to duty at any hour did not entitle

�im to damages for injuries received by him not in performance of duty, not during work
mg hours, and while he was engaged in personal undertaking of watching his children
safely cross tracks. ld.

14. Scope of employment-In general.-A track laborer, injured by a hand car de
railing while he and his foreman and other laborers were. running it at night to take
camp cooks to town on a social visit, held not entitled to recover, though plaintiff was re
quired by his' foreman to make the trip and told that he would be allowed extra time
therefor. Beaumont & G. N. R. CO. V.' Gonzales (Civ. App.) 163 S. W. 619.

A conductor, injured while attempting to board a train, being entitled to board any
part of it, it was immaterial that he boarded the car in question to determine whether
unauthorized persons were riding therein. Galveston, H. & S. A. Ry. Co. v. Harris (Civ,
App.) 172 S. W. 1129.

16. Care required In general.-The duty of railroad companies to guard employes
against the hazard of the employment must be performed in a reasonable manner. Mis
souri, K. & T. Ry. Co. of Texas v. Beasley, 106 Tex. 160, 155 S. W. 183, rehearing de
nied 160 S. W. 471.

A railroad owed its lineman, riding in its engine to inspect its telegraph wires,
the duty to use ordinary care to furnish a safe place to work, and the lineman had the
right to believe the road had performed its duty. Detro v. Gulf, C. & S. F. R. Co.
(Clv. App.) 188 S. W. 517.

A railroad fireman, injured by the giving away of an apron connecting the tender
and the engine, was under no duty of inspection, though he had been told to fix the
apron. San Antonio, U. & G. R. Co. v. Hagen (Civ. App.) 188 S. W. 954.

17. Care required as to Inexperienced or minor servant.-Railroad company held not
guilty of negligence in employing callboy 14 years old, where it did not appear that his
immaturity prevented him from realizing danger. Galveston, H. & H. R. Co. v. Ander
Son (Civ. App.) 187 S. W .. 491.

19. Cause of Injury-In general.-The negligence causing a fire was not the prox
imate cause of the death of an employe caused by injuries sustained while fighting
such fire. Bennett v. Gulf, C. & S. F. Ry, Co. (Civ. App.) 159 S. W. 132.

21.. Accidental or improbable injury-In general.-A master is not liable for systemic
effects resulting from injuries to a servant's hands, where it was uncontradicted that
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no similar effects had' ever been known to result from such .'injuries.. Pecos & N. T.
Ry. Go. v. Collins (C'iv. App.) 173 S. W. 250.

22. -- Anticipation of conaequences.s--tl'o make the crew of a train, backed with
.force onto a side track, killing a car repairer, guilty of negligence, it is enough that
they might have reasonably foreseen that some one might be so working there. Mis
souri, K. & T'. Ry, Go. of Texas v. Perryman (Civ. App.) 160 S. W. 406.

Evidence as to custom of repairing cars on a side track held to show the crew of
a train, which backed it in on such track against cars' standing thereon with such force
as to drive them against a car being repaired killing the car repairer, should have rea

sonably anticipated his presence, making them guilty of negligence. Id.
In a car repairer's action for injuries after he had jumped from cars on a side

track and ran in front of an engine on a parallel track, held, on the facts, that those in
charge of the engine could not anticipate injury to 'plaintiff as' probable until it appeared
that he was nearing the track without knowing of the engine's approach. International
& G. N. R. Co. v. Walters (Civ. App.) 161 S. W. 916, judgment reversed on rehearing
165 S. W. 525.

In a car repairer's action for injuries caused by being struck by an engine on an

adjoining track when he jumped from a car, evidence held to support a finding that
those in charge of the' engine should have foreseen that, when plaintiff should jump off,
he would .be in close proximity to the engine, and might step in front thereof, if ignorant
of its approach. International & G. N. R. Co. v. Walters (Civ. App.) 165 S. W. 525,
reversing judgment on rehearing 161 S. W. 916.

.

Where plaintiff while assisting in 'moving a boiler' by rolling it was . injured by his
glove catching on a bolt throwing, him over and in front of the boiler, and he had pre
pared the boiler for moving, held, that hIS injuries were' due to an inevitable accident
and not to negligence; the danger not being such as should have been anticipated. St.
Louis Southwestern Ry, Co. of Texas v. F'reles (Civ. App.) 166 S. W. 91.

Where an employer did not know of a danger and could not reasonably have discov
ered it by the exercise of Such diligence as the circumstances' reasonably demanded, he
is not liable for an unforeseen injury. Id.

.

Where the engineer and fireman of a work train started it without giving any warn

ing, although they knew that there were a number of workmen around the train, they
must have anticipated that such negligence might result in injury to a workman. An
gelina & N. R. R. Go. v. Due (Civ. App.) 166 S. W. 918.

A master is not liable for the effects of disease resulting from injuries to a serv

ant, where it could not have .been reasonably anticipated that the disease would result.
Pecos & N. T. Ry. Go. v. Collins (Civ. App.j 173 s. W. 250.

Where 'rules of railroad company forbade employes going between' cars, act of brake
man in going between cars to effect· a coupling, the automatic couplers having failed
to work, was contributory negligence, if anything, and does not raise the question of
assumed risk. San Antonio, U. & G. R. Co. v. Galbreath (Civ. App.) 185 S. W. 901.

In section hand's action for injuries sustained from a fall in hurriedly attempting to
remove hand car to avoid approaching train, to warrant recovery for negligence of
foreman or, train crew in not giving warning of approach of train, it must appear that
fall was due immediately to haste· to r-emove car, and that an injury of character al
leged ought reasonably to have been foreseen as a result of alleged negligence. Chicago,
R. I. & G. Ry, Co. v. Mitchum (Civ. App.) 194 S. W. 622.

.

III. APPLIANCES AND PLACES FOR WORK

'Zl. Nature of master's duty and liability and care required In general-Appliances.
-It is the rule in Texas, as held by the Supreme Court of the United States, that a

master must use ordinary care to furnish his servant safe tools and instrumentalities
with which to do his work. Panhandle & S. F. Ry. Co. v. Fitts (Civ. App.) 188 S. W. 528.

28. -- Places for wor-k.s--Lt is the duty of the master to exercise at least ordi
nary care to provide his servants with a reasonably safe place to work, and not to

expose them to unknown and unappreciated hazards. Bennett v. Gulf, C. & S. F. Ry.
Co. (Civ. App.) 159 S. W. 132.

.

Action for personal injury held based on the theory that plaintiff, as an employe
of a construction company, was lawfully working upon a flat car when servants of
defendant railroad negligently backed other cars against it, and not on the theory of
defendant's duty to provide a safe place to work. Beaumont, S. L. & W. Ry, Go. v.

Manning (Civ. App.) 186 S. W. 387.
A railroad owed its lineman, riding in its engine to inspect its telegraph wires, the

duty to use ordinary care to furnish a safe place to work. Detro v. 'Gulf, C. & S. F. R.
Co. (Civ. App.) 188 S. W. 517.

29. -- Not an absolute duty.-An employer is only required to exercise ordinary
care to furnish safe appliances, instrumentalities;' etc., of work, and is not under an ab
solute duty to do so. Texas Gent. R. Co. v. Neill (Civ. App.) 159 S. W. 1180.

31. --, Care exercised by other railroads.-The· master, in order to avoid the
charge -or negligence, cannot rely upon failure of other masters in similar circumstances
to perform a duty, the violation of which is the subject of complaint. Missouri, K. &
T. Ry, Co. of Texas v. Pace (Civ. App.) 184 S. W. 1051.

A railway company is not guilty of negligence per se for failure to take precautions
which other railways observe in keeping their- engines in repair. Id.

36. Appliances or places owned, controlled or provided by third persons.-Where a

conductor was injured by the pulling out of an insecurely fastened handhold. on a for-
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eign car, an instruction precluding a recovery, if the default was that of the owner of
the car, held properly refused. Galveston, H. & S. A. Ry. Co. v. Harris (Civ. App.)
172 S. W .. 1129.

40. Cars-In general.-The rigidity in trucks of a freight car which caused the

wheels to mount the rails and the car to be derailed is a defect, for failure to discover

which, on inspection, the master is liable for injury to a servant. Galveston, H. & S. A.

Ry. Co. v. Webb (Civ. App.) 182 S. W. 424.
Improper placing or looseness of bolts, making trucks of railway car rigid so

they would leave the track on curves, held a defect in the car. Galveston, H. & S. A.

RY. CO. v. Moses (Civ. App.) 184 S. W. 327.

43. Tracks and roadbeds-In genera I.-It is a railroad's duty to use ordinary care to

keep its roadbed and track in reasonably safe condition. Trinity & Brazos Valley Ry,
Co. v. Lunsford (Civ. App.) 160 S. W. 677.

.

Where a railroad employe struck by an engine did not of necessity assume the po
sition he did with reference to an adjacent track, the fact of the nearness of the two
tracks could not be relied on as negligence. Paris & G. N. R. Co. v. Lackey (Civ. App.)
171 S. W. 540.

52. Inspection and test-Duty to make In general.-The employer's duty to' furnish
reasonably safe tools and place of work implies a further dwj:y of seasonably inspecting
them. Texas Cent. R. Co. v. Neill (Civ. App.) 159 S. W. 1180.

.

In an action for injuries by the explosion of a locomotive, defendant held negligent
in failing to apply the hydrostatic test after the engine had been repaired. National
Ry. of Mexico v. Ligarde (Civ. App.) 172 S. W. 1140. .

. The duty of the master to inspect the place provided for his servants to work in is
not a continuing duty requiring inspection from time to time to ascertain whether the
servant is exposed to those dangers which arise from the manner in which the details
of the work are carried out. San Antonio Brewing Ass'n v. Sievert .(Civ. App.) 182 S.
W.389.

Where a switchman was injured by jumping from a freight car when it was de
railed because of a defect in the trucks, the master was liable, where the defect was

such that inspection must have discovered it. Galveston, H. & S. A. Ry. Co. v. Webb
(Civ. App.) 182 S. W. 424.

A railroad owes the duty to its employes, other than its car inspector, who might
be expected to be near a tank car, to exercise ordinary care to see that car was in con
dition to avoid an explosion. Magnolia Petroleum Co. v. Ray (C'iv. App.) 187 S. W. 1085.

53. -- Care required In inspectlng.-Aslde from aimple tools, the master must
make such inspection of appliances furnished servant as would satisfy a prudent person
of their safety. St. Louis Southwestern Ry. Co. of Texas v. Ewing (Civ. App.) 180 S.
W.300.

54. -- Things to be Inspected.-A railroad company owes the duty of inspecting
its roadway and bridges· to make them reasonably safe. Missouri, K. & T. Ry. Co. of
Texas v. Cassady (Civ. App-) 175 S. W. 796, writ of error denied (Sup.) 184 S. W. 180.

Railroad company, before turning hand car over to employe for use, held bound to
inspect same, though bought from reputable manufacturer. ·St. Louis Southwestern Ry.
Co. of Texas v. Ewing (Civ. App.) 180 S. W. 300.

A simple tool, like a hammer or nails, does not impose upon the master the duty
of inspection. Panhandle & S. F. Ry. Co; v. Fitts (Civ. App.) 188 S. 'v«. 528.

55. -- Foreign cars.-Where a switchman was injured by jumping from a car

derailed because of rigid trucks, the fact that the car did not belong to the employer
did not relieve him of the duty of inspection, where the car had been in his possession
long enough to give opportunity for an inspection, and some inspection was made. Gal
veston, H. & S. A. Ry. Co. v. Webb (Civ, App.) 182 S. W. 424.

That railway company's inspectors did not discover defect in car not belonging to
it held not to relieve it of liability for injuries to an employe .. Galveston, H. & S. A.
Ry. Co. v. Moses (Civ. App.) 184 S. W. 327.

57. -- Time and opportunity for making.-Where the danger of a place to work
arises from the work itself, and there is no evidence that the. master had knowledge
of the danger, or was, by the length of time.it' had existed, charged with knowledge of
it, the mere failure to inspect does not determine his liability. San Antonio Brewing
Ass'n v. Sievert (Civ. App.) 182 S,. W. 389.

58. -- Delegation of duty.-The master is not relieved of the duty he owes his
servant to inspect the place of work to discover dangerous conditions, unless by his con

tract of employment the servant is required to perform the duty of inspection himself.
Halbrook v. Orange Ice, Light & Water Co. (Civ. App.) '181 S. W. 751.

61. Knowledge by master of defect or danger.-A .mastcr's ignorance of the prob
able danger from an act or omission is not necessarily an excuse, as it is his duty to
know what he could learn by exercising such diligence as the circumstances reasonably
demand. St. Louis Southwestern Ry. Co. of Texas v. Freles (Civ. App.) 166 S. W. 91.

.

An employer- is not liable to the servant for injuries caused by abnormal dangerous
conditions, unless they were known to him or could. have been known by the exercise of
reasonable care. Pecos & N. T. Ry, Go. v. Collins (Civ. App.) 173 S. W. 250.

Knowledge that employes- might be in a place of danger renders the master liable
for injuries to one in that place, though he had no knowledge that the particular em

ploye was there. Texas & P. Ry. Co. v, Hall (Civ. App.) 173 S. W. 548.
Railroad is not negligent in permitting stob or stake to remain in path used by

its employes unless it knew that the same was there prior to alleged accident, or WOUld,
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in the exercise of ordinary care, have known that it was there and removed it. Galves
ton, H. & S. A. Ry. Co. v. Miller (Civ. App.) 192 S. W. 593.

66. Proximate cause of injury-Cars.-That a brakeman, on the breaking loose of
cars, exposed himself to danger in an attempt to catch them to use the brakes, and was

thrown therefrom when they struck a stationary one, did not break the causal con

nection between the negligence of the railroad company, in furnishing insufficient cou

plers and defective tracks, and the injury. Ft. Worth Belt Ry. Co. v. Cabell (Civ.
App.) 161 s. W. 1083.

Where car was not properly secured and it ran down incline, inflicting injuries from
Which brakeman died, failure of railroad company to secure car was negligence, re

gardless of what set it in motion. San Antonio, U. & G. R. Go. v. Galbreath (Civ. App.)
185 s. W. 901. I

67. -- Tracks and roadbeds.-W'here the negligence of a railroad company was

either the sole cause of the derailment of a locomotive, or without its negligence the
derailment would not have occurred, the company was liable to an employe injured in
the accident. Kansas City Southern Ry, Co. v. Coomber (Civ. App.) 173 S. W. 544.

Where freight conductor hurrying along a path in the yards in performance of his
duties stumbled over a stake and fell, presence of the stake was the cause of his in
juries, and it was immaterial whether he fell upon a rock in the path. Galveston, H.
& S. A. Ry. Co. v. Miller (Civ. App.) 192 s. W. 593.

IV. METHODS OF WORK, RULES AND ORDERS

72. Customary methcdsv=Where it was the custom of a railroad to give warnings
of movements of freight trains between the cars of which servants engaged in repair
work were compelled to pass, the failure of those in charge of a train, between the
cars of which a servant was passing, to give the customary warning will support a

finding of negligence. Missouri, O. & G. Ry, Co. v. Dereberry (Civ. App.) 167 S. W. 30.
Where for over a year freight trains had stopped between the carpenter shop and

repair tracks so carpenters had to cross between the cars, but those in charge always
gave warning of any movement, the railroad cannot deny knowledge of the custom, so

as to excuse the failure of the operators of a train to give warning before they moved
it. Id.

73. Knowledge of danger.-An engineer of a construction train held to have had
reason to believe that a member of the crew was in the caboose at the time he negli
gently collided therewith, so that the master was liable for his injuries. Texas & P.
Ry. Co. v. Hall (Civ. App.) 173 s. W. 548.

75. Care required in operating locomotives, trains and cars-E'mplo\>res riding on

locomotives, trains, or cars.-The sudden stopping of a freight train with an unusual
jar or jolt, in the absence of ordinary care, may be negligence entitling a servant in

jured thereby to recover. Ft. Worth & D. C. Ry. Co. v. Stalcup (Civ. App.) 167 S. W. 279.
The rule that conductors must see that trainmen are on the train before starting

from a station does not prevent conductors from relying on the presumption that train
men will be at their places of duty. Southern Kansas Ry, Co. of Texas v. Barnes (Civ.
App.) 173 S. W. 880.

76. -- Employes on or near tracks.-An instruction that, where persons have a

right to be on the track near a train that is standing still, it is the duty of the employes
to give a warning before starting the train, and that the failure to do so would be
such negligence as would entitle another employe injured as a result thereof to recover,
is not erroneous. Angelina & N. R. R. Co. v. Due (Civ. App.) 166 s. W. 918.

A railroad company owes a duty to a SWitchman, sitting on a velocipede near its
platform, to prevent other employes piling trunks thereon from casting one over on

the switchman. San Antonio & A. P. Ry. Co. v. Blair (Civ. App.) 173 s. W. 1186.
Engine crew not in possession of facts from which ordinarily prudent man would

have foreseen that a car inspector on a "kicked" car might alight and be injured by the
engine upon a parallel track held under no duty to ring bell. or blow whistle. Interna
tional & G. N. R. Co. v. Walters (Sup.) 179 s. W. 854.

79. -- Collision.-Where defendant's switching foreman, directing the running of
cars in the nighttime at the rate of 10 miles an hour, failed to know the condition of
the track on which they were run, whereby there was a collision injuring a switchman,
the defendant was liable, irrespective of whether the foreman actually gave the signal
to go at that rate or not. Missouri, K. & T. Ry, Co. of Texas v. Leabo (Civ. App.) 161
s. W. 382.

SO. Proximate cause of InJury.-Where an employe carrying with coemployes a

tie, was injured by the coemployes dropping it pursuant to the order of the foreman,
the giving of the order was the proximate cause' of the injury, authorizing a recovery
if the foreman negligently gave it. Houston & T. C. R. Co. v. Coleman (Civ. App.) 166
s. W. 685.

83. Rules-Customary vlolation.-If a rule of a railroad company that trains should
not exceed a speed of six miles .an hour within its yards was generally ignored by plain
tiff and its other employes and not enforced by the company, its nonenforcement could
not be alleged as a ground of negligence by the company. Missouri, K. & T. Ry. Go. of
Texas v. Rentz ·(Civ. App.) 162 S. W. 959.

87. Orders-Negligence in glvlng.-Where it was the duty of a railroad conductor
to read his orders, and then read them to the other train employes, and he read only
the order given to the engineer which differed from the one given to him, he was neg-
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ligent in ordering a movement according to the order given to the' engineer. San An
tonio & A. P. Ry. Co. v. Williams (Civ. App.) 158 S. W. 1171.

A foreman is charged with constructive notice of what will naturally happen from
an order given by him, and, where he saw an employes position, or, by ordinary care,
could have seen it, the employer was Hable for a negligent order causing injury to the
employe. Houston & T. C. R. Co. v. Coleman (Civ. App.) 166 S. W. 685.

That a foreman ordered five men to lift a crank pin was no defense to the action
of one of two men whom he allowed to lift it for injuries; for it was negligence of the
foreman to permit less than the number ordered to lift the pin. Galveston, H. & S. A.
Ry. Co. v. Brown (Civ. App.) 181 S. W. 238.

Where two servants under orders lifted a crank pin from a truck, and in lifting
it one was injured, the question whether removing the truck so that the pin could not be
lowered to it was negligence was immaterial; the negligence of the master being shown
by ordering the lifting of the pin. Id.

V. WARNING AND INSTRUCTING SERVANT

88. Duty to warn and Instruct in general.-An employer is not required to instruct
an employe as to the rules of the service or warn him of the danger, unless the servant
seeks information, or the risk is out of the ordinary. Pecos & N. T. Ry. Co. v, Collins
(Civ. App.) 173 S. W. 250.

92. Inexperienced or youthful employe.-Where railroad callboy 14 years old knew
and appreciated danger of trains in yards where he was required to work, railroad corn

parry's failure to warn him does not constitute negligence. Galveston, H. & H. R. Co.
v. Anderson (Civ. App.) 187 S. W. 491.

Where servant solicits employment in particular calling, master has the right to as

sume that he is qualified therefor; the duty of cautioning servant other than as to la
tent or extraordinary dangers arising only from facts brought to the master's notice.
Texas & P. Ry, Co. v. Bursey (Civ. App.) 192 S. W. 809.

Servant who took a job to do certain work held not to have so held himself out as

competent to do mechanical work as to absolve the master from warning him of danger
causing his Injur-ies at mechanical wo-rk. Id,

93. Dangers known to employe.-Failure of the foreman in railroad yard to, inform
switchman as to the position of a car with which another upon which he was, setting
brakes might collide held not ground of recovery, if he knew from other sources the
posttlon of the car. Paris & G. N. R. Co. v. F'la.ndera (Civ. App.) 165 S. W. 98.

to

VI. FELLOW SERVANTS

99. Nature and application of doctrine in general.-Under federal Employers' Lia
bility Act, rule of fellow servant does not preclude recovery. Panhandle & S. F. Ry, Co.
v. Fitts (Civ. App.) 188 S: W. 528.

100. Duty to provide adequate number.-The duty of an employer to furnish a suf
ficient number of employes to perform the required service applies to the assignment of
an adequate number of men to each particular piece of work undertaken. Missouri, .K.
{Sr, T. Ry, Co. of Texas v. Scott (Civ. App.) 160 S. W. 432.

It is the duty of the master to use ordinarv care to see that there are sufficient serv

arrts present at a particular piece of work to insure the safety of all engaged therein.
Galveston, H. & S. A. Ry. Co. v. Brown (Clv.zApp.) 181 S. W. 238.

Evidence in a servant's action for injuries in lifting a crank pin which was too heavy
to be lifted by the men ordered to do so held sufficient to sustain a verdict ror plain
tiff. Id.

Negligence of railroad company in letting down a car unattended by switchman, held
no ground for recovery where it was not cause of injury to plaintiff who was crushed
between the running board of such car and the one on which he was riding. Southern
Pac. Co. v. Evans (Civ. App.) 183 S. W. 117.

Where a railroad car was kicked at excessive speed into another, on which plaintiff
brakeman was standing, without a rider to check its speed, the absence of such rider
was the proximate cause of plaintiff's injury. Southern Pac. Co. v. Evans (Civ. App.)
192 S. W. 268.

1X. ACTIONS

126. Parties entitled to recover.-Articles 6648-6652 held not to change the rule under
articles 4698, 4699, giving an action for wrongful death, and permitting one or more bene
ficiaries to sue for all, that the plaintiff might join the other statutory beneficiaries for
determination of their rights, though alleging that they had none, so that in an action by
the widow and minor child for wrongful death of the husband and father there was no

error in rendering judgment against the parents of the deceased who were not notified
that they had been made parties to the suit. San Antonio & A. P. Ry, Co. v. Williams
(Civ. App.) 158 S. W. 1171.

In an action under the statute by the surviving wife, parents, etc., there can be no

recovery, unless plaintiffs had reasonable expectation of pecuniary benefit from deceased.
Gulf" C. & S. F. Ry. Co. v. Hicks (Civ. App.) 166 S. W. 1190.

Where a son contributed money at times to the support of his father, the irreglilarity
of such contributions will not prevent the father from recovering damages for the son's
wrongful death. San Antonio & A. P. Ry. Co. v. Blair (Civ. App.) 184 S. W. 566.
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. 129. ·Welght' and. sufficiency of evidence In general.-'-In an action for injuiies to a·

servant, the jury must base their verdict upon evidence that shows a reasonable proba
bility that the injuries would produce a given effect, not on conjecture. Pecos & N. T.
Ry. Co. v. Collins (Civ. App.) 173 S. W. 250..

130. -- Existence of relation.-Evidence on the question whether one waaactuallv
a servant of defendant, or of another company, held sufficient to support a verdict for
the injured .servant. Manning v. Beaumont, S. L. & W. Ry. Co. (Sup.) 181 S. W. 687.

In an action for personal injury to plaintiff, one of a gang employed by a railroad
construction company, while surfacing a railroad, evidence held to show the relation of
employer and employe. Texas Bldg. Co. v. Reed (Civ. App.) 169 S. W. 211.

131 ..
-- Scope of employment.-In a brakeman's action for injuries by slipping on

a worn step on the t.ender- while attempting to board after opening a gate, evidence held
sufficient to show that at the time of his injury he was in the discharge of his duty.
St. Louis Southwestern Ry -. Co. of Texas v. Martin (Civ. App.) 161 S. W. 405.

132. -- As· to particular facts.-In action to recover of employer to which plaintiff
had paid hospital fees the reasonable amount paid for medical treatment, when defend
ant failed to receive him into its hospital for treatment, evidence held not to sustain cause

of actton pleaded. Gulf, C. & S. F. Ry: Co. v. Goodman (Civ. App.) 189 S. W. 326.

133. Evidence as to cause of Injury-In general.-Evidence held insufficient to show
that negligence, if any, of railroad employing deceased in permitting excavations near

track or failing to keep watchman was proximate cause of injury. Ft. Worth Belt Ry.
Co. v, Jones (Civ. "App.) 182 s. W..1184.

135. -- Defects in cars and locomotlves.-In an action for personal injuries, evr
dence consisting of experiments and photographs held im:ufficient to show that it was

physically impossible for a brakeman to be knocked from a dump car by the door swing
ing out and striking the arm by which he was holding to the grabiron as he testified.
St. Louis Southwestern Ry. Co. of Texas v. Tune (Civ. App.) 158 S. W. 238.

In a brakeman's action for injuries, evidence held sufficient to show that by UEe the
outer top edge of a .step on a tender had worn off, so that instead of presenting' a square
edge on top it slanted downward. St. Louis Southwestern Ry. Co. of Texas v. Martin
(Civ. App.) 161 S. W. 405.

Evidence in an action by a brakeman held sufficient to support findings that an open
car door struck him as claimed. Kansas City Southern Ry. Co. v. Carter (Civ. App.) 166
S. W. 115.

In a suit by a brakeman for injuries from the breaking of a ha.ndhold on a car, evi
dence held to. justify a finding that the injuries were suffered in the manner asserted.
Missouri, O. & G. Ry. Co. v. Plemmons (Civ.' App.) 171 s. W. 259.

In action against railroad for death of yard clerk, evidence held insufficient to show
causal connection between road's failure to have light on engine and the death. Gal
veston, H. & S. A. Ry, Co. v. Fred (Civ. App.) 185 S. W. 896.

136. -- Obstructions on, over or near tracks.-Evidence held to sustain verdict for
freight conductor injured in yards on theory that he had, as alleged, fallen or stumbled
over a stake or stob protruding from the ground. Galveston, H. & S. A. Ry. Co. v.

Miller (Civ. App.) 192 S. W. 593.
.

137. -- Operation of trains,.. cars and locomotlves.-Evidence in an action for in

juries to an engineer in a collision of his train with another standing on the main track
held to sustain a finding that negligence in not having the other train on siding, or in
not warning plaintiff that the main track was obstructed and turning the switch for the
aiding, was the proximate cause of plaintiff's Injury. St. Louis, B. & M. Ry, Co. v. Ver-
non (Civ. App.) .161 S. W. 84.

.

.

In a section foreman's action for injuries, evidence held to show that he was injured
by the negligent handling of the train. St. Louis S. W. Ry. Co. of Texas v. Brown (Civ.
App.) 163 S. W. 383. .

Evidence, in an action for the death of a brakeman, held to show that his fall from
a freight car was caused by defendant's negligence in suddenly stopping the train with
nmusual force and jaTo Ft. Worth & D. C. Ry. Co. v. Stalcup (Civ. App.) 167 S. W. 279.

Evidence held to justify findings of jury that plaintiff's injury was caused by negli
gence of defendant railroad company in moving an engine against the one he was work
ing under. Missouri, K. & T. Ry. Co. of Texas v. Smith (Civ, App.) 172 S. W. 750.

In an action against a railroad for death of its employe, evidence held insufficient to
show that injuries received when jumping from a motor car about to be run into by
another car were the proximate cause of. deceased's death by tuberculosis. Texas Trac
tion Co. v. Nenney (Civ. App.) 178 S. W. 797.

.

Evidence held to authorize finding that the proximate cause of injury to one on a

hand. car running into a tratn on its stopping was negligent operation of car. Houston,
E. & W. T. Ry. Co. v. Samford (Civ. App.) 181 S. W. 857.

In railroad employe's action for injuries, evidence held to support the jury's findings
that another employe of the road was guilty of negligence which was the proximate cause

of the injury. Atchison, T. & S. F. Ry, Co. v. Smith (Civ. App.) 190 S. W. 761.
In an action for injurfes to a roadmaatss- who ran his motorcar into an open switch.

evidence held sufficient to support the jury's finding that defendant was negligent in leav
ing the switch open. Kansas City, M. & O. Ry, Co. of Texas v. Finke (Civ. App.) 190

S. W. 1143.

139. Evidence as to master-s neg.ligence-I n general.-Evidence held to warrant a

finding that the death of plaintiff's intestate resulted from negligence of 'other servants
of the railway company. Texarkana & Ft. S. Ry. Co. v. Casey (Civ, App.) 172 S. W.

�29; Galveston, H. & S. A. Ry. Co. v. Reinhart (Civ. App.) 182 s. W. 436.
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In an action by a ratlroad employe for injury to his eyes, caused by the alleged ex

ploston of a torpedo in a stove where he was burning rubbish, evidence held insufficient
to show defendant's failure of duty. Galveston, H. & S. A. Ry. CO. V. Chojnacky (Ctv.
ApP.) 180 S. W. 141. •

Evidence in a railroad servant's action for injuries held sufficient to show defend
ant's negligence. Chicago,' R. I. & G. Ry. Co. v. Cosio (Civ. App.) 182 S. ·W.' 83.

Evidence held insufficient to show liability of a railway company for injuries to a car

inspector received when inspecting a locomotive on ra turntable when the turntable was

moved without warning. Galveston, H. & S. A. Ry, Co. v. Muhlemann (Civ. App.) 182
S. W. 448.

.

Evidence held insufficient to show negligence of railroad employing deceased in per
mitting excavations near track or failing to keep watchman. Ft. Worth Belt Ry, Co. v .

.Tones (Civ. App.) 182 S. W. 1184.
In an action for the death of a railroad employe from injury received when a trunk

was thrown over or slipped from a pile of trunks on a platform and struck him, evidence
held to warrant a finding .that the porter handling the trunks was negligent. San An
tonio & A. P .. Ry. Co. v: Blair (Civ. App.) 184 s. W. 566.

142. -- Defective or dangerous pdaces.-Evidence held sufficient to sustain' finding
that. defendant negligently failed to provide a reasonably safe ·place for plaintiff to work,
Pecos & N. T. Ry. Co. v. Winkler (Civ. App.) 179 S. W. 691.

143. -- Cars and locomotfvesc-c-Evldence held sufficient to show that a step on. the
tender of a: locomotive was provided for the use -of employes in going upon the tender
and t'rain. St. Louis Southwestern Ry. Co. of Texas v. Martin (Civ, App.) 161 S. W. 405.

Evidence in an action by a brakeman held sufficient to support findings that defects
in a car door which struck plaintiff were due to the raiIroad's negligence, and that the
door was closed shortly before the accident. Kansas City Southern Ry. Co. v . Carter
(Civ. App.) 166 S. W. 115. .

Evidence held insufficient to show that the door came open because of' negligence on

the part of the rn.ilroad. rd.
In railway engineer's action for injuries caused by -sllpptng on running board, evi-.

dence held to support finding of negligence in failing to equip the engine with appliances
for operating the blow-off cock from the cab without going on the running board. Gulf,
C. & S. F. Ry. Co. v. Riordan (Civ. App.) 166 S. W. 133.

Evidence held to support a finding that defendant was negligent in equipping 'Its loco
motive with a dangerous air brake and that defendant's servants had been negligent in
applying the air brake too suddenly. Texas & P. Ry. Co. v.. Matkin (Sup.) 174 S. W.
1098, affirming judgment (Civ. App.) 142 S. W. 604.

In a freight brakeman's action for injuries through breaking of a handhold, evidence
held to support the jury'!:' answers, favorable to plaintiff, to the. special issues of de
fendant's negtigence and proximate cause. St.' Louis, B. & M. Ry, Co. v. Bell (Civ. App.)
183 s, W. 823.

144. -- Tracks and roadbeds.-EvideIice held to show that stake or stob over

which freight conductor stumbled in yards and was injured had been in path for such
time as to impute to employer negligenee in permitting it to remain. Galveston, H: &
S. A. Ry. Co. v. Miller (Civ. App.) 192 S. W. ·593.

145. -- Operation of trains, cars and locomotlves.-Evidence in an engineer's ac

tion for injuries in a collision of his train with another standing on the main track at a

station held to sustain a finding of defendant's negligence in failing to have the other
train on the side track, or if not, in failing to warn plaintiff that the main track was ob

structed, and in not turning the switch for the side track. St. Louis, B.' & M. RY. CO. v.

Vernon (Civ. App.) 161 S. W. 84.
In a personal injury action by the' engineer of a passenger train, who was hurt in a

collision with a freight, evidence held sufficient to establish the negligence of the defend
ant' railroad company. Galveston, H. & S. A. Ry. Co. v. Bosher (Civ. App.) 165 S. W. 93.

In an action for injuries to· a section hand while attempting to remove from a track
a hand car, evidence held to justify a finding that the accident was caused by the' neg
ligence of the foreman in causing the weight of the car to fall on the section hand.
Missouri, O. & G. Ry. Co. v. Borlng (Civ. App.) 166 S. W. 76.

In an action for injuries received by a railroad construction employe, evidence held
sufficient to, warrant findings that the engineer and fireman of the' work train were neg
ligent in starting the train without warning, and that those, operating the train saw him
in time to avoid the injury and failed to ·use proper care to prevent it. Angelina & N.
R. R. Co. v. Due (Civ. App.) 166 S. W. 918.

The instant stop of a train while going several miles an hour not being an ordinary
occurrence, if those having its control use proper care, its occurrence, in the absence of

any explanation, affords reasonable evidence, in a servant's action for injury therefrom,
that such stop was due to want of ordinary care. Trinity & B. V. Ry, Co. v. Geary (Civ.
App.) 16,9 s. W. 201, judgment reversed (Sup.) 172 s. ·W. 545

Evidence .held to· sustain a finding that an engineer of a passenger train negligently
failed to keep aproper- lookout. Southern Kansas Ry. Co. of Texas v. Barnes (Civ. App.)
173 S. W. 880.

Evidence held not to show the negligence of a freight conductor in failing to discover
his brakeman on a passenger track in time to prevent a passenger train 'running over
him. Id.

Evidence held insufficient to sustain a verdict for a brakeman based on the negli
gence of the engineer. Texas: & P. Ry. Co. v. Prothro (Civ. App.) 174 S. W. 302-

Evidence, In a section foreman's action for injury forom being thrown from and in
front of a hand car when detendant'P section hands operating it checked it without
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warning, held sufficient to sustain a verdict for plaintiff. Missour-i, K. & T. Ry. Co. of
Texas v. Robeson (Civ. App.) 178 S. W. 862.

In an action agatnst .a railroad for death of one of a switching crew, evidence of the
engineer's negligence in checking his engine too sharply held sufficient to support ver
dict for plaintiffs. Texas & P. Ry. Co. v: Griffin (Clv, App.) 184 S. W. 305.

In an action by a freight conductor who was thrown from the train by a sudden
stare by engineer, evidence held to warrant a finding that the engineer was negligent.
Missouri, K. & T. Ry. Co. of Texas v. Elli�on (Civ. App.) 185 S. W. 1020.

147. -- Knowledge by master of defect or danger.-In railroad employe's action
for injury from cave-in of sides of a ditch in which he was working, evidence held to
justify finding that the dangers incident to the work were known to defendant and its
foreman, and not known to plaintiff. Turner v. McKinney (Civ. App.) 182 S. W. 431.

In an action for injuries to a brakeman, caused by being knocked from a dump car

when the door swung out and struck him, evidence held sufficient to show that the com

pany knew or should have known that the door of the car was unfastened. St. Louis
Southwestern Ry: Co. of Texas v. Tune (Civ. App.) 158 s. W. 238.

149. -- Warnings and Instructions.-Evidence held sufficient to warrant the jury
in finding that the master was negligent in not warning the servant of the danger in

handling creosoted tie:: which were not in their usual condition. Pecos & N. T. Ry. Co.
v. Collins (Civ. App.) 173 S. W. 250.

Evidence 'held insufficient to sustain finding that the injury was the proximate result
of alleged negligence in failing to warn servant, Missouri, K. & T. Ry. Co. v. Masqueda
(Civ. App.) 189 S. W. 328.

156. Damages.-In an action bv -a wife for the wrongful death of her' husband, she

can only recover her pecuniary Ioss and cannot recover for loss of care and attention.
San Antonio & A. P. Ry, Co. v. Blair (Civ. App.) 184 S. W. 566.

158. Excessiveness of verdict.-See notes under arts. 2022 and 4694.
Verdicts held not excessive:' San Antonio & A. P. Ry. Co. v. Williams (Civ. App.)

158 s. W. 1171; Missouri, K. & T. Ry, Co. of Texas v. Leabo (Civ. App.) 161 S. W. 382;
St. Louis Southwestern Ry. Co. of Texas v. Martin (Civ. App.) 161 S. W. 405; Houston
& T. C. R. 'Co. v. Barlett (Civ. App.) 162 s. W. 1039; St. Louis, S. F. & T. Ry. CO. VI.

Overturf (Civ. App.) 163 S. W. 639; Southern Pac. Co. v. Vaughn (Civ, App.) 165 S. W.

885; Ft. Worth & D. C. nv. Co. v. Stalcup (Civ. App.) 167 s. W. 2'79; National Ry. of
Mexico v. Ligarde (Civ. App.) 172 s. W. 1140; Galveston, H. & S. A. Ry, Co. v. Roemer
(Civ. App.) 173 S. W. 229; San Antonio, U. & G. R. Co. v. Moya (Civ. App.) 173 S. W.
608; Southern Kansas -Ry, Co. of Texas v. Barnes (Civ. App.) 173 S� W. 880'; San An
tonio & A. P. Ry, Co. v. Littleton (Clv. App.) 180 S. W. 1194; Texas & P. Ry. Co. v. Con
'way (Civ. App.) 182 S. W. 52; San Antonio, U. & G. R. Co. v. Green (Civ. App.) 1:82 S.
W. 392; Galveston, H; & S. A. Ry. Co. v. Webb (Civ. App.) 182 S. W. 424; Galveston,
H. & S. A. Ry, Co. v. Reinhart (Civ. App.) 182 S. W. 436; St. Louis, B. & M. Ry, Co. v.

Bell (Civ. App.) 183 S. W. 823; Texas & P. Ry. Co. v: Griffin (Civ. App.) 184 � W. 30ff;
San Antonio & A. P. Ry. Co. v. Blair (Civ. App.) 184 s. W. 566; San Antonio, U. & G.
R. Co. v. Hagen (Civ. App.) 188 S. W. 954; Galveston, H. & S. A. Ry. Co. v. Miller (Civ.
App.) 192 S. w.. 593; Andrews v. Wilding (Civ. App.) 193 81. W. 192; Marshall & E. T.
Ry. Co. v. Riden (Civ. App.) 194 S. W. 1163.

Verdicts held excessive: Galveston, H. & S. A. Ry. Co. v. Harris (Civ. App.) 159 S.
W.907; San Antonio & A. P. Ry, Co. v. Wagner (Civ. App.) 166 S. W. 24; Gulf, C. & S.
F. Ry. 'Co. v. Hicks (Civ. App.) 166 S,. W. 1190; Galveston, H. & S. A. Ry. Co. v. Kellogg
(Civ. App.) 172 S. W. 180; Galveston, H. & S. A. Ry, Co. v. Brown (Civ. App.) 181 s.
W. 238; Gulf, C. & S. F. Ry. Co. v. Hicks (Civ. App.) 184 S. W. 1100.

Art. 6649. Contributory negligence; rule as to.
See notes under art. 6644.
Cited, San Antonio & A. P. Ry. Co. v. Wagner (Civ. App.) 166 S. W. 24; Missouri, K .

. & T.. Ry. Co. of Texas v. Pace (Civ. App.) 184 S. W. 1051.

Federal employers' liability act.-Federal Employers' Liability Act, § 4, eliminating
assumption of risk defense where the injury was contributed to by employer's violation
of a statute enacted for employe's safety, indicates legislative intent that in all other
cases such defense shall have its common-law effect. Chicago, R. I. & G. Ry, 'Co. v.

De Bord (Civ. App.) 192 S. W. 767.

Application and effect of statute-In general.-The provision that the damages shall
be diminished in proportion to the amount of negligence attributable to a plaintiff, did
not abrogate the rule placing the burden of proving contributory negligence upon defend
ant. St. Louis, B. & M. Ry. Co. v. Vernon (Civ. App.) 161 S. W. 84..

-- To whom appllcable.-This article applies to a helper in the railroad shops."
Texas & N. O. Ry. Co. v. Siewert (Civ. App.) 163 S. W. 624.

This article applies to a. railroad operated by a lumber company in conducting its
own business, as well as to a common carrier. Angelina & N. R. R. 'Co. v. Due (Civ.
App.) 166 S. W. 918.

A servant need not be at labor to claim benefit of this article. San Antonio & A. P.
Ry. Co. v: Blair (Civ. App.) 173 S. W. 1186.

-- Contributory negligence�-Under the statutes contributory negligence of serv
ant is not complete defense, but only reduces damages in action against master for neg
ligent injury. Missouri, K. & T. Ry. Co. of Texas v. Washburn (Civ. App.) 184 S. W. 580;
Missouri, K. & T. Ry, Co. of Texas v. Perryman (Civ. App.) 160 S. W. 406; St. Louis, B.
& M .. Ry. Co. v. Vernon (Civ. App.) 161 S. W. 84; St. Louis Southwestern Ry. Co. of Tex-

.as v: Martin (Civ. App.) 161 S. W. 405; Stephen.ille, N. & S. T. Ry. Co. v. Shelton (Civ,
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App.) 163 S. W. 1034; Galveston, H. & S. A. nv. Co. v. Bosher (Civ. App.) 16.5 S. W. 93;
San Antonio, U. & G. R. Co. v. Green (Civ. App.) 182 S. W. 392; San Antonio, U. & G.

R. Co. v. Galbreath (Civ. App.) 185 S. W. 90l.
In a railroad employe's action for personal injuries under Employers' Liability Act,

it is the better practice to have the jury find whether plaintiff was negligent, and, if so,

find the damages sustained by him and the extent his damages are diminished because

of his own negligence. St. Louis, B. & M. Ry. Co. v. Vernon (Civ. App.) 161 S. W. 84.

Under this article, the negligence of an engineer co-operating with that of the com

pany was not a complete bar, and an instruction that if he w�s neglig�nt he could not

recover was properly refused. Gulf, C. & S. F. Ry, Co. v. RIordan (eIV. App.) 1616 S.

W.133. "

A brakeman's action for injuries in coupling cars cannot be wholly defeated by a

showing of his greater comparative negligence, unless his negligence alone caused the

injury. San Antonio, U. & G. R. Co. v. Green (Civ. App.) 182 S. W. 392.
The rule of comparative negligence prescribed by this article, does not prevail in

other cases of injury from negligence, and in them contributory negligence is a complete
defense. Andrews v. Mynier (Civ. App.) 190 S. W. 1164.

-- AppHes to negligence in law or fact . .:........Under this article, an employes contribu
tory negligence, either in fact or in law, would not defeat his recovery. International
& G. N. Ry. Co. v. Williams (Civ. App.) 160 S. W. 639.

Even where plaintiff's proof shows that he is guilty of contributory negligence as a'
matter of law, under this article, the court can only direct the jury to diminish the
damages in proportion to plaintiff's negligence. St. Louis, B. & M. Ry. Co. v. Vernon
(Civ. App.) 161 S. W. 84.

Effect on assumption of risk rule.-Article 6645, relative to defense of assumed
risk in actions against railroad corporations, held not to merge that defense with that of
contributory negligence, and hence assumed risk is a defense, notwithstanding this ar

ticle. Galveston, H. & H. R. Co. v. Hodnett, 106 Tex. 190, 163 S. W. 13, reversing judg
ment ('Civ. App.) 155 S. W. 678.

-- Discovered peril rule.-This article does not apply where the law of discovered
peril imposes a liability on an employer for the death of an employe, and contributorv
negligence on the part of a railway employe, who slipped and fell in front of a moving
train, would neither defeat a recovery nor diminish the amount thereof, if those in charge
of the train discovered his peril in time to have prevented the injury. Pecos & N. T.
Ry. Co. v. Welshimer (Civ, App.) 170 S. W. 263; Pecos & N. T. Ry. Co. v. Rosenbloom
(Sup.) 173 S. W. 215, affirming judgment (Civ. App.) 141 S. W. 176. Rehearing denied
(Sup.) 177 S. W. 952.

Art. 6650. Assumed risk, rule as to.

Cited, San Antonio & A. P. R. Co. v. Wagner (Civ. App.) 166 S. W. 24.

Knowledge of defect.-Under arts. 6646 and 6650, a brakeman injured by the giving
way of a defective handhold did not assume the risk although! he knew of the defect.
Missouri, O. & G. Ry. Co. v. Plemmons (Civ. App.) 171 S. W. 259. See, also, arts. 6645
and 6646, and notes.

Art. 6651. Contract changing liability void.
Contracts exempting from liability-Public pollcy.-Application for employment b�

railroad reciting existence of obstruction and assumption of risk is void as against pub
lic policy. Barnhart v. Kansas 'City, M. & O. Ry, Co. of Texas (Sup.) 184 S. W. 176.

Release of claims-In general.-Where injured railroad employe signed agreement re

leasing company from all liabilities in consideration of $1 and its engaging to employ
him for one day, and the company's agreement to furnish one day's work rested at em

ploy�'s option, he, by doing the work furnished him, accepted the proposition and render
ed the contract executed. Panhandle & S. F. Ry. Co. v. Fitts (Civ. App.) 188 S. W. 628.

-- Consideration.-Where injured railroad employe executed release of liability
under consideration of company's promise to employ him further for one day and an or

der on its treasurer for one dollar, the release was executed though 'such employe did
not work for the day or receive his dollar. Panhandle & S. F. Ry, Co. v. Fitts (Civ.
App.) 188 S. W. 628.

-- Fraud or mlstake.-Evidence held to support a finding that a release for per
sonal injuries was invalid for fraud. Missouri, K. & T. Ry. Co. of Texas v. Ellison (Civ.
App.) 185 S. W. 1020; Atchison, T. & S. F. Ry. Co. v. Skeen (Civ. App.) 174 S. W. 655.

Where servant because of reliance on false representations signs a release for dam
ages for personal injuries, the release is invalid, though he did not read it before sign
ing. Texas City Transp. Co. v. Winters (Civ, App.) 193 S. W. 366; Missouri, K. & T. Ry,
Co. of Texas v. Morgan (Civ. App.) 163 S. W. 992.

If representations made to secure a release from liability because of personal injuries
Were in fact false, the fact that the person making them believed them to be true would
not prevent the injured person from having the release set aside. Texas Cent. R. Co.
v. Neill (Civ. App.) 159 S. W. 1180.

False statements by physician in defendant's employ to injured railroad employe,
relative to effect and permanency of his injuries, held to constitute fraud invalidating the
release. Missouri, K. & T. Ry, Co. of Texas v. Maples (Civ. App.) 162 S. W. 426.

A release of an employe's claim for personal injuries induced by a promise of em

ployment not made in good faith is voidable, and may be set aside for fraud. Atchison,
T. & S. F. Ry. Co. v. Skeen (Civ. App.) 174 S. W. 655.
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Where the injured servant, when told by physicians in the .master-s employ that his·
broken bones had set, ·and would be as good -in two months as ever, signed a release for
a certain sum, and the injury probably would never heal, he could avoid the release and
sue for his injuries, Alenkowsky v. Texas & N. O. Ry, 'Go. (Civ. App.) 188 S. W. 956.

The rule that false representation by employer's surgeon as to physical condition of
servant will not justify avoidance of release where the surgeon has no connection with
the settlement and the claim agent was ignorant of the representation does not apply if
the claim agent procured the representation. Id.

In railroad employe's action for injuries, evidence held insufficient to support findings
that he was mentally incompetent to make a valid contract of settlement, and that he
was induced to make it by misrepresentations by the claim agent of the railway .arrd by
undue influence exercised upon him. Atchison, T. & S. F. Ry. Co. v. Smith (Civ. App.)
190 S. W. 761.

. .

Misrepresentations by railroad's claim agent to its injured employe concerning the
services to be rendered by some -of his attorneys did not 'of themselves constitute a suffi
cient basis for rescission of the contract of settlement, where the employe's incompetency
and the claim agent's fraud were not shown. Id.

$3,750 paid injured railroad employe for settlement held not so grossly inadequate as

of itself to constitute a badge of fraud practiced upon him. Id.

Duress.-Arguments made to its injured employe by railroad's claim agent, to
• induce him to settle, relative to delays and uncertainties of suits, held fraudulent, but

not to amount to undue influence. Atchison, T. & S. F. Ry, Co. v. Smith (Civ. App.)
19(} S. W. 761.

Rescission.-vVhere an employe is induced by the employer's claim agent to
believe that a check tendered in settlement of his claim for wages, when it states on

its face that it is in full for personal injuries, and he cashes the check without knowl
edge thereof, he may avoid its effect as an accord and satisfaction for his injuries. Mis
souri, K. & T. Ry. Co. of Texas v. Morgan (Civ, App .. ) 163 S. W. 992.

The distressed financial circumstances of railroad's employe when he settled his claim
did not furnish sufficient basis for rescission of the settlement. Atchison, T. & S. F.
Ry. Co. v. Smith (Civ. App.) 190 S. W. 761.

-- Construction and effect.-Where railroad's injured employe signed contract, re

leasing road. from liability in consideration of its furnishing him 'one day's employment,
not being induced thereto by mistake or fraud, he was bound by such release. Pan
handle & S. F. Ry, Co. v. Fitts (Civ. App.) 188 S. W. 528.

CHAPTER FIFTEEN

RAILROAD COMMISSION OF TEXAS
Art.
6654.
6656.
6657.
6658.
6659.

·6669.
6670.
6611.

Powers and duties, etc.
Rates to be held conclusive, etc.
When railway dissatisfied, may, etc.
Burden of proof, etc.
To be furnished with schedules of

rates fixed.
Penalty for extorting, etc.
"Unjust discrimination" defined.
Damages; penalty; venue in cases of

discrimination.
Penalty not otherwise provided.
All violations of duty to be reported.
"Railroad," etc., defined; intra-state

shipments; one train daily.
Law cumulative, etc.

6672.
6675.
6676.

6677.

AUTHORITY AND DUTIES OF COMMIS-
.

SION OVER OTHER SUBJECTS
•

6677d. Rules and regulations for issuance of
stock and bonds.

6679. Application shall state what.
6680. Penalty for failure to furnish.
6682. To deliver loaded cars in reasonable

time.
6684. Duty to furnish cars and other roll

ing stock.
6685. Railroad ·commission to require and

authorize mortgage, etc.
6687. Shall furnish freight facilities and

. interchange cars with connecting
roads.

6688. To interchange cars, at junction
'points.

6689. Railroad commission to make rules
and regulations.

6690. Liable for damages, when.

Art.
6694. Railroad commission to require com-

pliance.
.

6695. Commission may order construction
of union depots.

6696. Penalty for failure to comply.
6708a.. Maintenance of roadbed and tracks;

powers of commission.
6708b. Same; penalty for failure to comply

with orders of commission.
6708c. Same; issuance of bonds.
6709. Equipment to be used; commission

to supervise.
6710. Improved couplers to be used, and

how.
6713. Rolling stock to be provided with

grab Irons, etc.
6714. Penalty, and how recovered.
6715. To build sidings and spur tracks.
6716. Railroad commission to enforce com-

pliance.
6716a. Duty to provide switch connections

with private spur tracks.
6716b. Application to and order of Commis-

sion.
.

6716c. Commission to fix rates, prevent dis

crimination, and make regulations
for use of switches.

6716d. Railroad Commission empowered to

regulate private sidetracks or spur
tracks.

6716e. Sidetracks or spurs to be constructed
for all persons similarly situated.

.
6716f. Failure to comply with orders of

Commission as to sidetracks, etc.
6716g. Action for damages.
671611. Provision cumulative.
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Article 6654. [4562] Powers 'and duties.
Note.-Act March 18, 1915, c. 61, p. 110, makes an appropriation for expenses of in

vestigation to aid commission in passing on application of railroad companies to increase
rates. It is omitted as temporary.

Constitutionallty.-While the power of the Legislature, under Const. art. 10, § 2, to
correct abuses by railroads, may be delegated to the Railroad Commission, the declara
tion of what is an abuse must be by an act of the Legislature. State v. St. Louis South
western nv, Co. of Texas (Civ. App.) 165 S. W. 491.

Jurisdiction of commission.-The Railroad Commission has 'no power to permit a

railroad company to abandon and remove a part of its track which is being operated;
such authority not being given to the Commission by statute. State v. Sugarland Ry,
Co. (Civ, App.) 163 s. W. 1047.

Railroad .commission may, under articles 6552, 6654, 6670, order division between con

necting carriers of revenue earned in transporting coal not owned by either. Rio Grande
& E. P. Ry. Co. v: Railroad Commission of Texas (Civ, App.) 175 S. W. 1116.

Fixing rates.-The fact that a' particular public service required of a railroad com

pany may not be immediately remunerative is no reason for relieving the railroad com

pany of the duty to perform it. Crosbytorr-Southpla.ins R. Co. v. Railroad Commission
of Texas (Civ. App.) 169 S. W. 1038.

Dlscrimlnatlon.-A carrier may, lawfully require one shipper to pay freight charges
in cash before delivery of the goods and extend credit to another shipper. Eagle Pass
Lumber Co. v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 164 S. W. 402.

Construction of orders.-Railroad Commission Circular 18, requiring railroads to start
passenger trains from their points of origin on schedule time,' is a general order apply
ing to all roads in the state, and can .he enforced by the courts, without the road having
first been cited by the commission to .show cause why it did not comply with the order.
Missourt, K. & T. Ry, Go. of Texas v. State (Civ. App.) 167 S. W. 822, writ of error de
nied (Bup.) 181 S. W. 721.

Art. 6656. [4564] Rates to be held conclusive until, etc.
Conclusiveness of rates and orders.-The filed and published freight rates for an in

terstate shipment are conclusive as to the rate to be charged. Wichita Falls & W. Ry,
Co. of Texas v. Asher (Civ. App.) 171 S. W. 1114.

'

Cause of action of a railroad for freight charges fixed in accordance with articles
6656, 6659, held' for a liquidated demand rendering proper entry of default judgment with
out proof under arts. 1938, 1939. Western Lumber Co. v. Chicago, R. I. & G. Ry. Co.
(Clv. App.) 180 S. W. 644.

Interstate shlpment.-A published tariff, not affecting,an initial carrier, may be con

sidered in determining the through rate on .an interstate shipment from a combination
of the local rate of the initial carrier and the published rate of the other carrier. Wichi
ta F'alls & W. Ry, Co. of Texas v . Asher (Civ. App.) 171 S. W. 1114.

Art. 6657. [4565] When railwaydissatisfied, may file petition, etc.

;ited, Gulf, c. & S. F. Ry. Co. v. State (Civ. App.) 167 S. W. 192.

Review of rates and orders-In generaf.-The answer of railroads, amounting to a

plea in reconvention or cross-bill, in a suit brought by the Attorney General, by order of
the Railroad Commission against them for enforcement of its order, is a substantial in
voking of their remedy against the order, under articles 6657, 6658, namely, an action
against the commission to have the order set aside. State v . St. Louis Southwestern
Ry. Co. of Texas (Civ, App.) 165 S. W. 491.

Art. 6658. [4566] Burden of proof.
Cited, Gulf, C. & S. F. Ry. Co. v. State (Civ. App.) 167 S. W. 192.

Construction.-Under this, article, the presumption given a judgment of a trial court
that it is justified by the facts must be accorded an order of the railroad commission,
till the contrary is clearly and satisfactorily shown, both in the district court, in an ac
tion to set aside the order, and on appeal from its judgment. State v. St. Louis So'utb.

weste.rn Ry. Co. of Texas (Civ, App.) 165 S. -yv. 491.

Burden of proof on plaintiff.-'-In a suit to enjoin enforcement of an order of Railroad
'Commission requiring plaintiff to build a station at a designated place, by direct provi
sions of this article, burden was on plaintiff to show by clear and satisfactory evidence
that such order as fixing cost of depot ordered to be erected at place indicated was un

reasonable and 'unjust to plaintiff. Pecos & N. T. Ry, Co. v. Railroad Commission of
Texas (Civ. App.) 193 S. W. 770.

Review of rates and orders-I n general.-The answer of railroads, amounting to a.

plea in reconvention or cross-bill, in a suit brought by the Attorney General, by order of
the Railroad Commission against them, for enforcement of its order, is a substantial in
voking of their remedy against the order, under articles 6657, 6658, namely, an action
against the ,commission to have the order set aside. State v. St. Louis Southwestern Ry,
Co. of Texas (Civ. App.) 165 S. W. 491.
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Art. 6659.
fixed.

Review of rates and orders-I n general.-Cause of action of a railroad for freight
charges fixed in accordance with articles 6656, 6659, held for a liquidated demand ren

dering proper entry of default judgment without proof under arts. 1938, 1939. Western
Lumber Co. v. Chicago, R. I. & G. Ry. Co. (,Civ. App.) 180 S. W. 644.

[4567] Railroads to be furnished with schedule of rates

Art. 6669.. [4573] Penalty for extorting.
Penalty-In general.-A statutory penalty cannot be recovered unless it is clearly

authorized by statute. Helm v. Wells Fargo & Co. Express (Civ. App.) 177 S. W. 134.

Art. 6670. [4574] "Unjust discrimination" defined.
Constitutionality.-The provision as to transportation and delivery of passengers,

freight or cars, destined to point on connecting railroad, held constitutional. Quanah,
A. & P. Ry. Co. v. Warren (Civ, App.) 184 S. W. 232.

Relation to other artlcles.-Since Acts 22d Leg. c. 45, relating to express companies,
was intended to cover the entire field, as relating to such companies, as is covered by the
act of the same Legislature (Acts 22d Leg. c. 51), relating to railroads, an individual
cannot recover from an express company the penalty prescribed by the railroad act.
Helm v. Wells Fargo & Co. Express (Civ. APP.) 177 S. W. 134.

Rule of Railroad Commission imposing penalty for delay in delivery of goods, adopt
ed under article 6687, did not supersede article 6670, subd, 2, imposing a penalty for fail
ure to promptly deliver goods. Quanah, A. & P. Ry. Co. v. Moore (Civ. App.) 189 S.
W.322.

Construction of statute in general.-Arts. 6670, 6671, 6677, are to be strictly construed,
and any doubt resolved in favor of the railroad. Ft. Worth & D. C. Ry, Co. v, Frazier
(Civ. App.) 191 S. W. 808.

To recover a statutory penalty, plaintiff must bring his case strictly within the terms
of the statute. Id.

Interstate commerce=-See notes under art. 6676.

Unjust discrimination-In general.-Where a carrier authorized its agent to place on

sale two kinds of return trip tickets containing different date limits, and established rates
for each class of tickets, the carrier could not discriminate against a passenger by re

fusing to sell a ticket of the class demanded. 'Chicago, R. 1. & G. Ry. Co. v. Howell (Civ.
App.) 166 S. W. 81.

In intrastate commerce a railroad may not have the benefit of through rates on its
own line in the carriage of its own property apart from contract. Rio Grande & E. P.
Ry, Co. v. Texas-Mexican Ry, Co. (Civ. App.) 173 S. W. 236.

A railway company, contracting with a lumber company for a spur track for the ex

clusive use of the lumber company, held not liable to another as a member of the pub
lic to furnish cars on the spur. Beaumont, S. L. & W. Ry, Co. v. Moore (Civ. App.) 174
s. W. 844.

Under this article, defendant railroad held properly ordered by mandatory injunc
tion to extend, pending litigation, to plaintiff on its spur track the privileges in regard
to deliveries of shipments coming in over competing lines which it extended to others
situated on the spur. Missouri, K. & T. Ry. Co. of Texas v. Seeger (Civ. App.) 175 S.
W.713.

In action against railroad to secure deliveries to plaintiff over a spur track, manda
tory injunction ordering that deliveries be made until final hearing, without limitation
as to continuance of plaintiff's operation of the spur, held proper, where the contract for
establishment of the track had 20 years to run. Id.

,

Under this article, a railroad, by refusing to deliver to plaintiff, doing business on

its spur track, shipments from localities or persons served not by its own, but by con

necting, lines, unlawfully discriminates against such localities or persons, and may be
enjoined. Id.

Permitting a carrier in an intrastate shipment to have benefit of a through rate on

its own line for carrying coal belonging to it is to permit a discrimination. Rio Grande
& E. P. Ry, Co. v. Railroad Commission of Texas (Civ. App.) 175 S. W. 1116.

Articles 6670, 6671, govern shipments in car load lots and smaller shipments. Quanah,
A. & P. Ry. 'Co. v. R. D . .Jones Lumber Co. (Civ. App.) 178 S. W. 858.

Where a railroad company unreasonably delays a shipment destined to a connect
ing carrier, the shipper's remedy is under subdivision 2, and not subdivision 1, of this ar

'ticle, Consumers' Lignite Co. v. Houston & T. C. R. Co. (Civ. App.) 179 S. W. 306.
A carrier's agreement to pay a certain amount in settlement of a disputed claim for

negligence, in consideration of future interstate shipments over its road, held violative of
the law against rebating. St. Louis, 1. M. & S. Ry, Co. v. Landa & Storey (Civ, App.)
187 S. W. 358.

Payment of switching charges from plaintiff's gravel pit in excess of certain figure per
car, fixed by order of Railroad Commission, to other railroads than defendant held to
make no cause against defendant for statutory damages for extortion or unjust discrimi
nation. White Rock Gravel & Sand Co. v. International & G. N. Ry. Co. (Civ. App.) 188
S. W. 280.

Under rule of Railroad Commission, railroad held not required to absorb switching
charges in excess of a fixed amount per car, incurred in obtaining possession of the cars

at point of origin. Id.
The idea prominent in legislation as to receiving and transporting freight is equality,

and carriers are not permitted to exercise their charter rights so as to benefit an individ-
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ual of the community to detriment of another. Quanah, A. & P. Ry, Co. v. Moore (Civ.
APP.) 189 S. W. 322.

Subd. 1 contemplates a delay caused by unjust discrimination, and not a merely
negligent delay. Ft. Worth & D. C. Ry. Co. v, Frazier (Civ. App.) 191 S. W. 808.

Subd. 1 is declaratory of the common law, under which it is an unjust discrimination
for a common carrier "to make or give any undue or unreasonable preference or advan

tage to any particular person," etc. Id.
Under subds. 1, 4, railroad, whose trains from station at which plaintiff purchased

ticket were delayed by heavy rains, refusing to give plaintiff transportation in exchange
for his ticket, such as was. given through passengers, held, not guilty of an unjust dis
crimination. Id.

Under subds. 1, 4, and article 6671, plaintiff under the circumstances held not entitled
to recover penalty for unjust discrimination in refusal to transport him by detoured route
on exchange of tickets and without additional fare. Ft. Worth & D. C. Ry. Co. v. Wells

(Civ, App.) 191 S. W. 815.
-- Connecting carriers.-It is contemplated by this article that the Railroad Com

mission shall establish rules against unjust discrimination against freight destined to a

connecting carrier. 'Consumers' Lignite Co. v. Houston & T. C. R. Go. (Civ. App.) 179
S. W. 306.

Under this article, subds. 1, 2, and article 6671, penalty for delay in delivery to con

necting carrier, held to accrue though Railroad Commission has made no regulation, but
governed by subdivision 1. Quanah, A. & P. Ry. Co. v. Warren (Civ. App.) 184 S. W. 232.

Under articles 6670, 6671, carrier held liable for damages and penalty for delaying or

refusing delivery to connecting carrier, though shipment is not a through shipment. Id.
Under articles 6670, 6671, party held entitled to recover penalty for railroad's delay

in -delivering shipment to connecting carrier, delay constituting discrimination. Id.

Actions-Jurisdiction.-Artlcles 6670, 6671, make a distinction between penalties re

coverable by the state and by a person injured, and Const. art. 6, § 8, requiring actions
by the state for penalties to be brought in the district court, does not prevent action by
a person injured in county court. Quanah, A. & P. Ry. Co. v. R. D. Jones Lumber Co.
(Civ, App.) 178 S. W. 858.

Defenses.-In an action against a railroad company for the penalty for an over

charge, it was no defense that the shipper did not pay the charges at the point of ship
ment, but at another station. San Antonio & A. P. Ry. Go. v. Bracht (Civ, App.) 163
S. W. 376.

Testimony by a shipper that he did not have enough money to pay the legal rate,
which was more than the quoted rate, was immaterial. Wichita Falls & W. Ry. Co. of
Texas v. Asher (Civ. App.) 171 S. W. 1114.

'

In suit for penalty for violation of articles 6670, 6671, and rule of Railroad Commission
and in view of defendant's violation of articles 6589, 6608, it was no defense that goods
were carried beyond connecting point and held for connecting carrier's failure to settle
advances on freight delivered to it, and for delivery on payment to' junction point.
Quanah, A. & P. Ry. Co. v. Moore (Civ. App.) 189 S. W. 322.

In suit for penalty for violation of articles 6670, 6671, that defendant could not deliver
goods, to connecting carriers without taking them beyond for a separation from other
freight was no defense, unless such condition was made known to shipper before delivery
of goods to defendant. Id.

-- QUestions for court.-Under subds. 1, 4, unjust discrimination is usually a ques
tion for jury; but when facts are undisputed, and lead to but one reasonable conclusion,
it becomes question of law for court. Ft. WOJ,'th & D. C. Ry. Co. v. Frazier (Civ. App.)
191 S. W. 808.

'

Railroad commission-Powers.-Railroad commission may, under articles. 6552, 6654,
6670, order division between connecting carriers of revenue earned in transporting coal
not owned by either. Rio Grande & E. P. Ry, Co. v. Railroad Commission of Texas (Civ.
App.) 175 S. W. 1116.

Under articles 6670, 6671, Railroad Commission held without power to prescribe dam
ages recoverable for failure to deliver shipment without delay to connecting carrier.
Quanah, A. & P. Ry. Co. v. Warren (Civ. App.) 184 S. W. 232.

-- Orders.-Under rule 2 of the Railroad Commission, held, that a carrier was not
excused, by reason of local custom to observe the following Monday, from duly transport
ing freight on Monday, because Sunday, as March 2d, was a legal holiday. Consumers'
Lignite Co. v. Houston & T. C. R. Co. (Civ. App.) 179 S .. W. 306.

Reply by chairman of Railroad Commission to an inquiry by railroad company as to
whether the following Monday would be recognized as free time, when Sunday was also
a legal holiday, held not to show a rule of the Commission to that effect. Id.

Where plaintiff alleged that refusal to deliver shipment to connecting carrier was in
violation of this article and order of Railroad Commisston, failure to show such order
held fatal. Quanah, A. & P. Ry. Co. v. Warren (Civ. App.) 184 S. W. 232.

.
Damages.-In suit against carrier for penalty for its violation of articles 6670, 6671,

m Wrongfully refusing to deliver goods, plaintiffs' profits- on goods sold held not a proper
measure of damages. Quanah, A. & P. Ry, Co. v. Moore (Civ, App.) 189 S. W. 322.

Art. 6671.
lnation.

See notes under art. 66-70.
Cited, Consumers' Lignite Co. v. Houston & T. C. R. Co. (Civ. App.) 179 S. W. 306.

Discrimination.-Under this article, plaintiff, holding ticket from W., and twice re-
fused carriage given through passengers by detoured route, was not entitled to recover

[4575] Damages; penalty; venue in cases of discrim-
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penalty, where carrier on next day gave him such transportation without extra charge.
Ft. Worth & D. C. nv. co. v. Frazier (Civ, App.) 191 S. W. 808.

Burden. of proof.-Under this article, the burden is upon the railroad company to
prove mistake. San Antonio & A. P. Ry. Co. v. Bracht (Civ. App.) 163 S. W. 376.

'

Pleading.-A petition, in an action against a railroad for the penalty for an over

charge, though subject to special exceptions for failing to state that the charges were in
excess of those fixed by the Railroad Commission, held not subject to attack by general
demurrer. San Antonio & A. P. Ry, Co. v. Bracht (Civ. App.) 163 S. W. 376.

Art. 6672. [4576] Penalty not otherwise provided.
See Kansas City, M. & O. Ry. Co. of Texas v. State (Civ. App.) 155 S. W. 561, judg

ment modified 106 'rex. 249, 163'S. W. 582.

Penalties-In general.-Even if the Railroad Commission had authority to direct a

railroad company to replace track removed pursuant to another order of the Commission,
a penalty will not be assessed in mandamus against the company for failure to comply
with the order to replace the track, since it had reasonable grounds to believe it was jus-:
tified in doing so. State v. Sugarland nv. Co. (Civ. App.) 163 S. W. 1047;

For separate offenses.-Under this article each failure of a railroad to start its
train from the point of origin on schedule time, as required by Railroad Commission Cir
cular 18, is a separate offense, and subjects the railroad to liability for the penalty. Mis
souri, K. & T. Ry, Co. of Texas v. State (Civ. App.) 167 S. W. 822, writ of error denied
(Sup.) 181 S. W. 721.

Where a railroad company, for a considerable time, violated an order of the Railroad
'Commission requiring it to stop certain trains at a designated station, the railroad com

pany was guilty of as many offenses as there were separate violations of the order. Gulf,
C. & S. F. Ry. Co. v. State (Civ. App.) 169 S. W. 385, writ of error denied (Bup.) 181 S.
W. ,685.

Excessive damages.-Under this article, the imposition of a fine of $22,400 upon a

railroad company, which 224 times violated an order requiring it to stop certain through
trains at .a. designated station, was not excessive. Gulf, C. & S. F. Ry, Co. v. State (Civ.
App.) 169 S. W. 385, writ of error denied (Sup.) 181 S. W. 685.

Art. 6675.

general.
Railroad commission-Powers.-Railroad Commission empowered by this article, to

enforce laws, may not enforce a contract binding a railway company to maintain a de
pot at a particular place, notwithstanding article 6550. Mosel v, San Antonio & A. P.
Ry, Co. (Civ. App.) 177 S. W. 1048.

[4579] All violations of duty to be reported to attorney

Art. 6676. [4580] "Road," "railroad," "railroad companies," etc.,
defined. Law applies only to railroads in this state. One train a day to

be run.

Interstate commerce.-In case of a passenger traveling on a pass good from one

point in the territory of New Mexico to another point, there is no interstate carriage or

question of interstate commerce. Stamp v. Eastern Ry. Co. of New Mexico (Civ, ApP·)
161 S. W. 450.

The rate prescribed by the Interstate Commerce Commission controls the rate for an

interstate shipment. Texas & P. Ry, Co. v. Dickson Bros. (Civ. App.) 167 S. W. 33.
Under 'Const. art. 10, § 1, a Texas railroad company has no powers .ou tside of the

state, and a passenger train received by it at the state line from a connecting company
and hauled to other points within the state is an instrument of intrastate commerce
which must be started on schedule time from its point of origin at the state line under
Railroad 'Commission Circular 18. Missouri, K. & T. Ry. Co. of Texas v. State' (Civ.
App.) 167 S. W. 822. writ of error denied (Sup.) 181 S. W. 721.

A state regulation, which required a railroad company to stop through trains engag-
. ed in interstate commerce at a particular point, was not invalid as an interference with
interstate commerce, where the railroad company, as a public carrier, owed the inhabit
ants of that locality the duty of stopping its trains there. Gulf, C. & S. F. Ry. Co. v.

State (Civ. App.) 169 S. W. 385, writ of error denied (Bup.) 181 S. W. 685.
Under subd. 2, the Railroad Commission has jurisdiction to order a railroad company

to stop through trains engaged in interstate commerce at a county seat station, where
the stopping of such trains is necessary to furnish the inhabitants of that locality with
adequate train service. Id.

A shipment of goods which traverses another state, though the points of origin and
destination are in the same state, is interstate commerce. Wichita Falls & W. Ry. Co.
of Texas v. Asher (Civ. App.) 171 S. W. 1114.

A misquotation of an tnteratate freight rate by a carrier's agent gives the shipper
no right of action. Id.

'

The rulings of the Interstate Commerce Commission permit a railroad to take ad
vantage of through rates in hauling its own property, but require 'that the carriage be in

good faith, with intention to use the property at the point where the, transit ends. Rio
Grande & E. P. Ry, Co. v. Texas-Mexican Ry, Co. (Civ. App.) 173 S. W. 236. "-

A shipment from point in the state' to point in sister state is interstate shipment,
though initial carrier obligated itself to transport wholly in the state. Galveston, H. &
S. A. nv. Co. v: Carmack (Ctv. App.) 176 S. W. 158.

The validity of a provision in a bill of lading issued for an interstate shipment must
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be determined under the Federal Interstate Commer.ce Acts. Hovey v. Tankersley (Civ:
App.) 177 S. W. 153.

.

An agreement of the agent of a carrier to reimburse the plaintiff for damages suf
fered by injury to goods in shipment is not an agreement for a rebate, sufficient to make
it. discriminatory within the interstate commerce law. Missouri, K. & T. Ry, Co. of
Texas v. A. E. Want & Co. (Civ. App.) 179 S. W. 903. .

A freight rate approved by the Interstate Commerce Commission becomes effective
immediately, though the carrier does not post the tariff in its local station. Wardlow v.

Andrews ('Civ. App.) 180 s. W. 1161.
An agent's wrong quotation of lower rates for interstate shipments than that fixed

by the Interstate Commerce Commission gives no right of action to the shipper injured
thereby. Id.

Although a railway corporation has' power to operate its trains within one state,
wher-e it by contract operates the trains of another railroad which or lgina.te . outside the
state, the operation of such trains is "interstate commerce." Missouri, K. & T. Ry,
Co. of Texas v. State (Sup.) 181 s. W. 721.

.

A state enactment may be valid, though it. incidentally affects interstate commerce,
where it is an aid to, rather than a burden on, such commerce. Id.

Although Congress has the power to regulate commerce among the several states,
there are certain duties whose performance by common carriers the police power of the
state may exact, notwithstanding such carriers engage in interstate commerce. Id.

The state is not prohibited absolutely from regulating interstate commerce, but its
powers are restricted only where 'Congress has exercised its power of regulation; Id.

Stopping trains at county seat towns._,.The state, under this article, may require the
stoppage. of interstate trains at a county seat within its limits, where the carrier has
not otherwise provided sufficient railway facilities for it, and an order requiring a rail
road company to stop through trains which carried Pullman accommodations, besides the
two trains which it usually stopped at a county seat, was not unreasonable, and not in
valid as furnishing a precedent for requiring the stopping of such trains at other sta
tions. Gulf, C. & S. F. Ry. Co. v. State (Civ. App.) 169 S. W. 385, writ of error denied
(Bup.) 181 s. W.· 685.

-- Remedies.-Where a railroad company willfully' fails to comply with Const.
art. 10, § 9, requiring railroads to pass through county seats within three miles of their
line, the court can enforce obedience thereto by mandatory injunction. Kansas City, M.
& O. Ry. Co. of Texas v. .State (Civ. App.) 155 S. W. 561, judgment modified 106 Tex.
249, 163 S. W. 582.

'

Art. 6677. [4581] Law cumulative.
Construction.-Arts. 6670, 6671, 6677, defining and prohibiting unjust discrimination

by railroads in respect to services rendered, are to be strictly construed, and any doubt
resolved in favor of' the railroad. Ft. Worth & D. C. Ry. Co. v. Frazier (Civ. App.)
191 S. W. 808.

AUTHORITY AND DuTIES OF COMMISSION OVER OTHER SUBJECTS
Art. 6677d. Rules and regulations for issuance of stocks or bonds.

Said Railroad Commission shall have' the same power to make and
prescribe rules and regulations for the government and control of all
such persons, associations and corporations asIs or may be conferred
upon said, commission for the regulation of railroad companies, and
such persons, associations and corporations shall issue no stock or bonds,
except such as are authorized by the Railroad Commission ,under the pro
visions of the railroad stock and bond law of this State.

,

And such per
sons, associations, and ,corporations are hereby expressly authorized to
create indebtedness and to issue stocks and bonds to. the same extent
and amount that railroad corporations are permitted to do under the pro
visions of the Railroad Stock and Bond Law of Texas, and tI1e Railroad
Commission of Texas shall have and exercise the same power, jurisdic
tion and authority over and with respect to such creation of indebted
ness and issuance of stocks and bonds by such persons, associations
and corporations, that said commission has and exercises over the crea

tion of indebtedness and the issuance of stocks and bonds by railroad
corpOr<;l.tlOns under the laws of said State .. [Acts 1911, p. 157, § 4; Act
June 4, 1915, 1st C. S., ch. 24, § 1.]

Explanatory.-The act amends section 4, chapter 86, of Gen. Laws 32d Leg. so as to
read as above. The act took effect 90 days .af'ter, May 28, 1915, date of adjournment.

Art. 6679. Application shall state what.
See Missouri, K. & T. Ry. Co. of. 'I'exa.s v. Harrell Gin Co. (Civ. App.) 187 s. W'.

376; note under art. 6680.
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Art. 6680. [4499] Penalty for failure to furnish.
Pleading.-A complaint in action for penalties prescribed by this article fOr alleged

failure to furnish a car, alleging application for car to be placed on a spur track of
another railroad, not designating as the place where the car was desired one at some
station or switch of defendant,_ is demurrable under art. 6679. Missouri, K. & T. Ry ..

Co. of 'I'exas v. Harrell Gin Co. (C'iv. App.) 187 S. W. 376.

Art. 6682. To deliver loaded cars in reasonable time ..

Damages.-If the carrier's delay occurred after the car was loaded, with oil by the
consignee and returned to the carrier, the carrier was liable for such damages as would

ordinarily result from a failure to deliver the oil for the use to which it was to be
applied. San Antonio & A. P. Ry. Co. v. Houston Packing co., 106 T'ex. 383, 167 S. W.
228.

Art. 6684. Duty to furnish cars, etc.

Duty to furnish facllities.-It is a common-law duty of railroads to furnish reason

able facilities for the transaction of public business. Crosbyton-Southplains R. Go. v.

Railroad Commission of Texas (Civ. App.) 169 s. W. 1038.

Art. 6685. Commission to require and authorize mortgage, etc.

Cited, Lane v. Chappell (Civ. App.) 159 S. W. 905; Davis v. Watertown Nat. Bank

(Clv. App.) 178 S. W. 593.

Art' 6687. Shall furnish freight facilities, interchange cars, etc.

Relation to art. 6670, subd. 2.-Rule of Railroad Commission imposing penalty for

delay in delivery of goods, adopted under this article did not supersede article 667(},
subd. 2, imposing a penalty for failure to promptly deliver goods. Quanah, A. & P. Ry,
Co. v. Moore (Civ. App.) 189 S. W. 322.

Duty to furnish facllltles.-A domestic railroad company cannot be required to build
an inclosure for the transfer of freight at the center of an international bridge owned
half by it and half by a foreign company. Texas-Mexican Ry, Co. v. State (Clv. App.)
174 S. W. 298.

A railway company, contracting with a lumber company for a spur track for the
exclusive use of the lumber company, held not liable to another as a member of the

public to furnish cars on the spur. Beaumont, S. L. & W. Ry, Co. v. Moore (Civ. App.)
174 S. W. 844.

A railway company, contracting with a lumber company to construct and maintain
a spur track, held not liable for special damages claimed by a subsequent seller of
timber to the lumber company for delivery on cars on the spur. Id.

Interchange of cars and freight-Negligence of connecting carrier.-See Broughton
V. Gulf, C. & S. F. Ry. Co. (Civ. App.) 186 S. W. 354; note under art. 6688.

Art. 6688. To interchange cars at junction points.
Negligence of connecting carr-lerv=-A railroad permitting the connecting carrier to

use its tracks in delivuing loaded cars, as required by articles 6687, 6688. is not liable
for injuries caused by the negligence of such connecting carrier on its track. Broughton
v. Gulf, C. & S. F. Ry. Co. (Civ. App.) 186 s. W. 354.

Art. 6689. Commission to make rules and regulations.
Demurrage.-A carrier held not liable for demurrage paid by shipper because owin'l�

to delay in the shipments the cars arrived at a time of money stringency, when the car ..

rier refused to accept the shipper's checks for freight which would not have been then
honored, though plaintiff had funds to meet them in the bank, as the carrier's acts were

the proximate pause of the loss. Eagle Pass Lumber Co. v. Galveston, H. & S. A. Ry.
Co. (Civ. App.) 164 S. W. 4(}2.

A carrier must furnish a shipper reasonable facilities for unloading, but the ship
per must exercise reasonable diligence, and the carrier need not permit him to use the
car as a storehouse in which to carryon his business as a seller on the payment of de
murrage charges. Wattam v. International & G. N. R. Co. (Civ. App.) 168 S. W. 973.

Connecting carriers-Division of recelpts.-Ruling of railroad commission as to di
vision of receipts between connecting carriers held not to apply where the second car

rier did not in good faith haul the goods to the terminus to which they were billed for
disposition there. Rio Grande & E. P. Ry, Co. v. Texas-Mexican Ry. Co. (Civ. App.)
173 s. W. 236.

Art. 6690. Liable for' damages, when.
Actions for damages.�A seller of timber to a lumber company for delivery on cars

at a spur erected for its exclusive benefit may not recover from the railway company
for failure to furnish cars. Beaumont, S. L. & W. Ry. Co. v. Moore (Civ. App.) 174
s. W. 844.

Liability for breach of special contract.-A carrier is liable for the consequences
of its breach of contract to furnish cars within a shorter time than required py statute,
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though the result of inability due to an unusual demand for cars. Texas & N. O. R.
Co. v. Weems (Civ. App.) 184 S. W. 1103.

Damages for carrier's breach of contract to furnish cars on private tracks held
not limited to cost of hauling property to depot, where cars could not have been ob
tained thereto. Id.

Art. 6694. Commission to require compliance.
\ Where commission can compel erection of depots.-In a suit to enjoin enforcement

of an order of the Railroad Commission requiring plaintiff to build a station at a des
ignated place, for the purposes of the suit, two places separated only by railroad track
are one and the same place. Pecos & N. T. Ry. Co. v. Railroad Commission of Texas

(Civ. App.) 193 S. W. 770.

Mandamus.-In mandamus to compel railroad companies to comply with an order
of the Railroad Commission commanding them to file plans and specifications for the
construction of a union passenger depot, the court may issue a writ of mandamus com

manding the filing of such plans and specifications; its power not being confined to
the issuance of a writ commanding the construction and maintenance of such a depot.
Gulf, C. & S. F. Ry. Co. v: State (Clv, App.) 167 S. W. 192.

Art. 6695. Commission may order construction of union depots.
Constitutlonallty.-Arts. 6695 and 6696 held constitutional. Gulf, C. & S. F. Ry.

Co. v. State (Civ. App.) 167 S. W. 192. It is a valid law, as, in effect, a declaration
that railroads shall, under certain conditions, construct a union depot, leaving to the
Railroad Commission merely the determination, in the first instance, whether those
conditions exist, and as such is not the delegation of legislative power. State v, St.
Louis Southwestern Ry. Co. of Texas (Civ. App.) 165 S. W. 491; Gulf, C. & S. FJ R.
Co. v. State (Civ. App.) 167 S. W. 192. The law is not invalid as authorizing the Com
mission to waive or enforce the statute at their pleasure, and does not work a depriva
tion of property' without due process, contrary to Gonst. U, S. Amend. 14, and Const.
Tex. art. 1, § 19, because provision is made for notice and public hearing for the railroad
companies before the order. Nor is the act too vague for enforcement because its leaves
to the railroad companies the right to determine for themselves the location and the
Character of the depot. Gulf, C. & S. F. Ry. Co. v. State rciv. App.) 167 S. W. 192:

Constructlon.-The grant in terms, by thts article, of power to the Railroad Com
mission to require railroads to build union depots, carries by implication every power
necessary to accomplishment of such object, including that to select the site; the com

panies failing or refusing to agree thereon. State v. St. Louis Southwestern Ry. Go.
of Texas (Civ. App.) 165 S. W. 491.

An abuse by a railroad, which the Railroad Commission may correct, is declared
by an act, not using the word "abuse," but imposing a duty on the railroad; the dis
regarding of such duty by the railroad being the abuse. ld.

Art. 6696. Penalty for failure.
Constitutlonality.-See Gulf, C. & S. F. Ry. Co. v, State (Civ, App.) 167 S. W. 192;

notes under art. 6695.

Penalties-When imposed.-The penalties prescribed by this article should not be
imposed; they not acting willfully, but standing on what they believed and counsel
advised to be their legal rights. State v, St. Louis Southwestern Ry. Co. of Texas (Giv.
App.) 165 s. W. 491. .

Art. 6708a.. Maintenance of roadbed and tracks; powers of commis
sion.-The Railroad Commission of Texas shall have authority and it is
hereby made its duty to see that each and every railroad corporation
owning or operating a line of railroad in this State shall maintain its
roadbed and track in such condition as to enable it to perform all of its
duties as a common carrier with reasonable safety to persons and prop
erty carried by it and its employes and with reasonable dispatch.

The Railroad Commission of Texas shall be vested with full power
to require of any such railroad company to purchase or secure for in
stallation in its roadbed or track all such ties, rails, ballast and other ma

terials and equipment as may, in the judgment of the Railroad Comrnis
sion of Texas, be necessary for the proper maintenance of such track
and roadbed so as to enable such railroad corporation to adequately
perform its duties to the public and to transport freight and passengers
with safety thereunto and without delay.

The Railroad Commission of Texas is hereby empowered to require
any such railroad company to acquire and install in the whole of such
track or roadbed, or any. portion thereof that may be designated by the
Railroad Commission of Texas, such ties, rail s, ballast and other mate-
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rials as may, in the 'judgment of the Railroad' Commission, be adequate
and sufficient to place such track or roadbed in safe condition. [Act
March 30, 191'5, ch. 129, § 1.]

,

This act took effect 90 ,days after March 20, 1915, date of adjournment.

Art. 6708b. Same; penalty for failure to comply with orders of
Commission.-When the Railroad Commission of Texas shall have made
any such order as authorized by Section 1 of this Act [Art. 6708a], it
shall be the duty of any such railroad company or receiver subject there
to, to promptly comply with the terms thereof, and for failure or refusal
to do so, such company or receiver shall become liable to the State of
Texas, "as in other cases of failure to comply with orders of the Railroad
Commission as provided by law." In addition to such penalties, any
court of competent jurisdiction shall have the povyer. to) and it shall be
its duty to, issue writs of mandamus and mandatory injunctions and
other proper writs to compel the compliance with such orders. [Id., § 2.]

Art. 6708c. Same; issuance of bonds.-In any case where the Rail
road Commission of Texas shall make an order in accordance with the
preceding sections of this bill for the improvement of the line of rail
way of any railroad corporation, then and in such event the Railroad
Commission of Texas, at the time of making such order, may, and it is
hereby authorized, in' its discretion, to make an order permitting said
railroad corporation to issue bonds sufficient to raise the money neces

sary to make such improvements; to authorize such railroad corpora
tion to secure the same by proper mortgage upon its property, and to

designate such bonds and mortgage as "Improvement Bonds and Mort
gages"; provided, the entire amount of bonds of said railroad company,
including the new bonds, shall not exceed the assets of said company,
and the said Railroad Commission is hereby vested with power and au-,-
thority to/ make such orders.

'

It is also the duty of said Railroad Commission of Texas to see that
the funds arising from the sale of such bonds shall be applied to the

making of, such improvement as it ordered said railroad corporation
to make, and it is hereby vested with power and authority to regulate
the same in the proper manner, and any sale of any such "Improvement
Bonds and Mortgages" at less than par value thereof must, in order to

be valid, be approved by the Railroad Commission. Provided, that the

provisions of this Act shall not he considered as a repeal or modifica
tion in any manner of the present stock and bond law of the State gov
erning the issuance of stocks and bonds by railroads. [Id.]

Explanatory._;The above section of the act is erroneously designated as section 2
instead of section 3, thus causing a duplication of section 2, and omitting a section 3.
'The act relating to stocks and bonds, referred to above, is set forth post as arts. 6717-
6732.

Art. 6709. Equipments to be used; commission to supervise.
Interstate commerce.-When cars or locomotives which are required to be equip

ped with safety appliances under the federal Safety Appliance Act are used upon or

pass over a railroad which is used for interstate commerce, the federal act applies and
is supreme. State v. Beaumont & G. N. R. R. (Civ. App.) 183 S. W. 120; State v.

Orange & N. W. Ry. Co. (Civ. App.) 181 S. W. 494.
In view of exception of logging trains in f�deral Safety Appliance Act enacted

under C'onst. U. S. art. 1, § 8, subd. 3, held, that the Texas Safety Appliance Act was

inoperatiVe as to logging trains of railroads engaged in interstate commerce;' 'Con
gress' inaction showing that it did not intend any regulation. State v. Beaumont &
G: N. R. R. (Civ. App.). 183 S. W. 12,0.

Injuries to servant.-Negligence due to the violation of a statute does not give a

right of action, unless the, violation was the proximate cause of the injury.' St. Louis
Southwestern Ry, Co. v. Wilkes (Civ. App.) 159 S. W. 126.

,

If the conductor of a freight train voluntarily connects with the train two "bad
order" cars, and thereby reduces the number of cars equipped with air brakes below
the 75 per cent. limit fixed by .law,' 'he cannot recover for any injury proximately caused
thereby. Ld,

.
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Art. 6710. Improved 'couplers to be used.

RAILROADS Art. 6715.

Sufficiency of couplers.-Where plaintiff, a .switchman, .kicked the knuckle of a fiat

car coupler to bring it in line with the knuckle of an engine coupler and when the

coupling was made plaintiff's foot was caught therein, that the coupler on the car had

too much play did not constitute a viola.tion of Safety Appliance Act, as amended by

act April 1, 1896, and as further' amended by act of March 2, 1903, and Rev. Civ. St.

1911, art. 6710. Morris v. St. Louis Southwestern Ry. Co. of Texas (ClV. App.)· 158 S.

W. 1055.
Where couplers were so equipped that it was necessary for brakemen to go be

tween the cars to adjust them, so that they would couple by impact, they were not

a compliance with the safety appliance acts adopted by Congress or by the state. San

Antonio & A. P. Ry. Co. v. Wagner (Civ. App.) 166 S. W. 24.

Effect of violation of statute.-Failure of a railroad company to equip its engines

and cars with couplers that will couple automatically by impact, without requiring

brakemen to go between the cars to adjust the same, as required by safety appliance

acts, is negligence per se. San Antonio & A. P. Ry. Co. v. Wagner (Civ. App.) 166 S.

W.24.

Art. 6713. Rolling stock to be provided with grab irons, etc.

Valldity.-This article held not invalid for indefiniteness as to what is required.

Galveston, H. & S. A. Ry. Co. v. Enderle (Civ. App.) 170 S. W. 276.

Construction and operation in general.-In view of this article, and in view of de

fendant's nonperformance of the duty .imposed, its requested instruction that it was

not required to maintain foot stirrups upon its engines' or tenders held properly refused.

St. Louis Southwestern Ry, Co. of Texas v. Martin (Civ. App.) 161 S. W. 405.

"Sufficient" and "secure," as used in this article defined. Galveston, H. & S. A.

Ry. Co. v. Enderle (Civ. App.) 170 S. W. 276.
. "The rule of strict construction does not apply to the construction of this article

when sought to be enforced in a civil action. Id.

Under this article it is the duty of railway companies to furnish sufficient and

secure handholds on cars, and not merely to exercise ordinary care. Id.·

Appllcatlon.-Under Acts 31st Leg. c. 26, § 5, Acts 31st Leg. (1st Ex. Sess.) c. 10,

§ 3, and Federal Safety Appliance Act, together with Act Congo April 22, 1908, a rail

road company, sued for injuries, caused by the giving way of a defective handhold,

cannot escape liability on the ground that the car belonged to a different company,

which it was only bound to inspect for apparent defects. Missouri, O. & G. Ry, CO.

V. Plemmons (Civ. App.) 171 S. W. 259.

The handhold statute applies to a car used for transporting local freight between

points within the state, though not owned by the carrier using it. Galveston, H. & S.

A. Ry, CO. V. Roemer (Civ. App.) 173 S. W. 229.

Handhold statute held to apply where railway employe, after letting out brakes,

walked along the running board one or two car lengths before descending to perform a

duty. Id.
.

Interstate commerce.-A railroad employe injured by breaking of a defective hand

hold while setting brakes on a car loaded with intrastate freight which was a part of

a string of cars being switched at the time loaded with interstate freight had a cause

of action under the federal act as well as under state statutes requiring that cars be

equipped with secure handholds. Texas &1 P. Ry. Co.' V. Sherer '(Civ. App.) 183 S. W.

404.

Assumptron of risk.-Under this article and art. 665(}, a brakeman injured by the

giving way of a defective handhold did not assume the risk although he knew of the

defect. Missouri, O. & G. Ry. Co. v. Plemmons (ClV. App.) 171 S. W. 259.

Negligence per se.-A railroad's failure to comply with this article is negligence per

se. Texas & P. Ry. Co. v. Sherer (Civ. App.) 183 S. W, 404.
-

Pleading.-Under this article a person injured by a defective handhold need not

prove that the particuiar handhold was necessary; it being a matter to be pleaded as

a defense that it was not for the use 'of brakemen: Galveston, H. & S. A. Ry, Co. v.

Roemer (Civ. App.) 173 S. W. 229.

In a railroad employe's action for injuries, allegations of the petition held sufficient

to plead a cause of action under this article. Texas & P. Ry, Co. v. Sherer (Civ. App.)

183 S. W. 404.

Art. 6714� Penalty, how recovered.

See Gulf, T. & W. Ry. Co. v. Lunn, 171 S. W. 1121, 106 Tex. 511: affirming judg

ment (Civ. App.) 141 S. W. 538.

Art. 6715. To build sidings, etc., when.

Constitutlonallty.-The Legislature may properly leave to the discretion of the Rail

road Commission the manner in which railroad companies shall perform their duties

to furnish adequate transportation facilities. Crosbyton-Southplains R. Co. v. Rail-

road Commission of Texas (Civ. App.) 169 S. W. 1038. ,

Want of due process of law may arise either from the fact that the law attempted

�o be enforced is void or that the forms of law have not been observed. ld.

When and where switches, .. etc., can be requ lr-ed.c='I'h ls article construed with article

6716, held to require spur tracks for the handling of "public business" existing at points
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on the railroads which would be given to the company if proper facilities were furnish
ed, and was not restricted to terminal and junction points. Crosbyton-Southplains R.
Co. v, Railroad 'Commission of Texas (Civ. App.) 169 S. W. 1038.

SpeciaLcontracts.-A railway company, contracting with a lumber company to con

struct a spur, held under no contract obligation to furnish cars to a subsequent seller of
timber to the lumber company to be delivered on board cars on the spur. Beaumont,
S. L. & W. Ry, Co. v. Moore (Civ. App.) 174 S. W. 844.

Jurisdiction of courts.-The Legislature having provided a method to compel rail
road companies to furnish shipping facilities by proceedings before the Railroad Com
mission, as provided by articles 6715, 6716, the courts have no jurisdiction to enforce the
statute until the matter has been passed on by the. Commission, and then only to de
termine whether the Commission's order is unjust and unreasonable. Crosbyton-South
plains R. Co. v. Railroad Commission of Texas (Civ. App.) 169 S. W. 1038.

Evldence.-Where, in a suit to restrain enforcement of the Railroad Commission's
order requiring the installation of a spur track at R., complainant alleged that the peo
ple of that town were actuated by spite in building it, evidence as to why it was: built,
and that complainant's manager said he would spend a million dollars to destroy the
town, was admissible. Crosbyton-Southplains R. Co. v. Railroad 'Commission of Texas
(Civ. App.) 169 S. W. 1038.

Evidence held to show the reasonableness of an order of the Railroad Commission
requiring a railroad company to install a spur track at a particular town, both from the
standpoint of the public and from a consideration of the financial condition of the rail
road company. rd.

Art. 6716. Commission to enforce compliance.
Construction.-See Crosbyton-Southplains R. Co. v. Railroad Commission of Texas

(Civ. App.) 169 S. W. 1038; note under art. 6715.

Jurisdiction of courts.-See Crosbyton-Southplains R. 'Co, v. Railroad Commission of
Texas (Civ. App.) 169 S. W. 1038; note under art; 6715.

Art. 6716a. Duty to provide switch connections with private spur
tracks.-Any railroad company or receiver thereof upon application of
any shipper tendering traffic for transportation, shall construct, maintain
and operate upon reasonable terms, a switch connection with any such
private sidetrack or spur track which has been or shall hereafter be con

structed by any such shipper, to connect with its railroad where such
connection is reasonably practicable and can be put in with safety and
will furnish sufficient business to justify the construction and mainte
nance of the same; and shall furnish cars for the movement of such
traffic to the best of its ability without discrimination in favor of or

against such shipper. [Act March 5, 1915, ch. 35, § 1.]
.

'I'hfs act took effect 90 days after adjournment of the Legislature, which occurred
March 20, 1915.

Cited, Cortonelia v. State (Cr. App.) 189 S. W. 139.

Art. 6716b. Application to and order of Railroad Commission.-If
any railroad company or receiver thereof shall fail to install and operate
any such switch connection as aforesaid, on application therefor by any
shipper, such shipper may make application to the Railroad Commis
sion of Texas, and said commission shall be authorized and empowered
to enter such orders as may be necessary governing the construction,
maintenance and operation of said switch connection with said private
sidetrack or spur track, where such connection is reasonably practica
ble, and can be put in with safety and will furnish sufficient business to

justify the construction and maintenance of the same. [Id., § 2.]
Art. 6716c. Railroad Commission to. fix rates, prevent discrimina- .

tion, and make regulations for use of switches.e--The Railroad Commis
sion of Texas shall fix just and reasonable rates to be charged by rail
road companies or receivers thereof for traffic moved and handled over

such private sidetracks or spur tracks extending to private industries,.
and it shall be the duty of the Railroad Commission to adopt such rates,
rules, and regulations as will prevent any discrimination in the operation
of such tracks or the handling of such traffic. Whenever any railway
company or receiver thereof shall operate any private sidetrack or spur
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track without charge, the Railroad Commission of Texas shall have
power and authority to compel the operation without charge of and pri
vate sidetrack or spur track similarly situated. [Id., § 3.]

Art. 6716d. Railroad Commission empowered to regulate private
sidetracks or spur tracks.-The Railroad Commission of Texas shall
prescribe reasonable rates, rules and regulations for the operation of all
private sidetracks or spur tracks as may already have been or may here
after be constructed either by the railroad companies themselves or by
individuals or corporate interests, or jointly by such railroads and indi
viduals or corporations, when such private sidetracks or spur tracks are

operated by railroad companies or the 'receivers thereof; and shall
have power and authority to order and compel the operation of said pri
vate sidetracks or spur tracks whenever the railway company or receiver
thereof is operating other private sidetracks or spur tracks similarly
situated, and to prevent discrimination therein. [Id., § 4.]

Art. 6716e. Sidetracks or spurs to be constructed for all persons
similarly situated.-Whenever any railroad company or receiver thereof
shall hereafter construct or maintain or contribute to the construction or

maintenance of any private sidetrack or spur track to any private indus
try, the Railroad Commission shall have power to order such railway
company or receiver to construct or maintain or contribute to the con

struction or maintenance of a sidetrack or spur track to any private
industry similarly situated, on the same terms and conditions. [Id.,
§ 5.]

Art. 6716f. Failure to comply with orders of Commission as to side
tracks, etc.-Failure upon the part of any railroad company or receiver
thereof to observe and obey the orders of the Railway Commission is
sued in compliance with this Act, shall subject such railroad company
to the fines and penalties prescribed by law for failure to obey the lawful
requirements, orders, judgments and decrees of the Railroad Commis
sion. [Id., § 6.]

Art. 6716g. Action for damages.-.A.ny person injured by a viola
tion of the terms of this Act shall have the right to bring suit for his
actual damages and for enforcement of his rights under this Act. [Id.,
§ 7.]

Art. 6716h. Provision cumulative.-This Act shall be cumulative
of all other acts governing railroads or receivers thereof. [Id., § 8.]

CHAPTER SIXTEEN

ISSUANCE OF STOCKS AND BONDS REGULATED
Art.
6717. State vested with regulation of issue

of bonds, stocks, etc.
6719. Railroad commission to ascertain and

report railroad values; proceeding
incident thereto.

6722. Authortty to issue bonds to be se

cured.

Art.
6724. Prerequisites to issue of bonds.
6725. Duty of secretary of state.
6727. Certificates, bonds, etc., void.
6731. Suburban railroad stocks and bonds

valid when.

Article 6717. [4584a] Regulation of issue of stocks, bonds, etc., by
railroads vested in state.

Cited, Jones v. Nix (Civ. App.) 174 S. W. 686.

Constitutlonallty.-Arts. 6717-6732 held not violative of Const. art. 1, § 19, as denying
due process of law to the payee of a note of a railroad unapproved by the railroad com-
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mISSIon, or Const. art. 12, § 6, decla.rrng corporate stock and bonds, shall issue, only for
value actually received. Davis v. Watertown Nat. Bank ('Civ. App.) 178 S. W. 593.

Operation and effect.-Where a note of a railroad company for which stock notes
were pledged as collateral was 'executed 'and transferred to plaintiff without the consent
of the Railroad Commission, it was void, under arts. 6717, 6727, and hence plaintiff could
not enforce the pledge. Jones v. Abernathy (Civ, App.): 174 S. W. 682. '

Art. 6719. [4584c] . Railroad> commission to ascertain and report
railroad values; proceeding incident thereto.

Construction and effect.-Arts. 6717-6732, held not optional as requiring the railroad
commission to assume control of a road as a condition precedent to invalidity of the
'road's note unapproved by the commission. Davis v. Watertown Nat. Bank (Civ. App.)
178 S. W. 593.

Art. 6722. [4584f] Authority to issue bonds before completion of
'roads must be obtained, etc.

'

. Construction and effect.-See Davis v, Watertown Nat. Bank (Civ. App.) 178 S. W.
593; note under art. 6719.

Art. 6724. [4584h] Prerequisites to the issue by railroad compa
nies of bonds, etc.

Cited, Jones v. Abernathy (Civ. App.) 174 S. W. 682.

Art. '6725. [4584i] Duty of secretary of state.

Cited, Jones v. Abernathy (Civ. App.) 174 S. W. 682.

Art. 6727. [4584k] Certificates, bonds, etc., void.
construction and effect.-See Davis v. Watertown Nat. Bank (Civ. App.) 178 S. W.

593; note under art. �719.
Effect of noncompllance.-Where a note of a railroad company for which stock notes

were pledged as collateral was executed and transferred to plaintiff without the consent
'of the Railroad Commission, it was void, under arts. 6717, ,6727, and hence plaintiff could
not enforce the pledge. Jones v. Abernathy (Civ, App.) 174 $. W. 682.

Indorsers of notes issued by railroad, unapproved by railroad commission, as requir
ed by arts. 6717-6732, were not liable thereon as accommodation makers. Davis v. Wa
rertown Nat. Bank (Civ. App..) 178 S. W. 593.

Constructive notice.-Whoever purchases bond of railroad not certified by secretary
of state as approved by the railroad commission, as required by arts. 6717-6732, has con

structive notice of the invalidity of the obligation. Davis v. .Wa.ter-town Nat. Bank (Civ�
App.) 178 S. W. 593.

Waiver.-Waiver by railroad, as to the holder of one of a series of notes, of the de
fense that they were invalid under arts. 6717-6732, held not a waiver of the defense as

to holders 'Of other notes. .Davia v. Watertown .Nat, Bank tr Civ; App.) 178 S. W. 593.

Art. 6731. Suburban railroad stocks and bonds valid, when.
Cited, Davis v. Watertown Na!. Bank (Civ. App.) 178 S. W. 593.

CHAPTER SEVENTEEN

INTERURBAN RAILROAD COMPANIES
Art.
6733.
6735.

Right of eminent domain.
May construct across streams, streets,

etc.
6741a.' Power' to acquire lease, or purchase

other roads; consent of local au

thorttles.

Art.
6'741b. ,Trackage or lease contracts; parallel

or competing lines.
6741c. Parallel and competing lines.
6741d.' Not to violate anti-trust laws.

Article 6733. Right of eminent domain.
,

Cited, North Texas Transfer & Warehouse Co. v. State (Civ, App.) 169 S. W. 1045.

Art. 6735. May construct across streams, streets, etc.

Construction of ordlnance.-A proviso in an ordinance excepting through cars or

trains making through trips from the, requirement that an interurban company carry

local passengers within the city held to mean' 'special cars, 'and not to apply to cars on

the regular schedule. ,Galveston-Houston Electric Ry. Co. v. Jewish Literary Society
(Civ, App.) 192.S. W. 324.
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Art. 6741a. Power to acquire, lease, or purchase other roads, con

sent of local authorities.-That any corporation now or hereafter organ
ized under the laws of the State of Texas, authorized to construct, ac

quire and operate electric or other interurban lines of railway in this
State, commonly known as interurban railways, shall have the power
to acquire, lease or purchase the physical properties, rights and fran
chise of any other interurban railway corporation having and possessing
like power, or shall have power to acquire, lease or purchase physical
properties, rights and franchise of any suburban or street railway cor

poration, the lines of whose railway are to be operated -in connection
with the lines of the interurban railway, and the right and power to
sell or dispose of the physical properties, rights and franchise by such

corporation or person owning the same, to such corporation, acquiring,
leasing or purchasing same hereunder, is hereby given: Such acquisition
or purchase may be made upon such terms as may be agreed upon by the
respective boards of directors and authorized or approved by a majority
of the stockholders of such corporations, respectively. Provided further,
that corporations owning and operating said street car railways before
making sale of its properties hereunder, shall obtain the consent of
the city council, board of commissioners or other governing power, as

the case may be, of the city where such street car line may be located;
and, in cities and towns operating under any charter which provides for
the right of qualified voters to vote on the granting or amending of fran
chise to street railways or interurban railways, this right shall still ex":
ist. [Act June 3, 1915, 1st C. S., ch. 14, § 1.]

Took effect' 90 days after May 28, 1915, date of adjournment.

Art. 6741b. Trackage orlease contracts; parallel or competing lines.

=-Any corporation ,authorized to construct, acquire and operate elec
tric or other interurban lines of railway in this State, commonly known
as interurban railways, shall also have the power to make and enter into

trackage or lease contract with any corporation owning and operating
street railways, so as to procure continuous passage into or through
such city or town; provided, the city council, board of commissioners,
or other governing board, shall consent thereto; and, in such case, the
owner of such street railwavs is also authorized to enter into such track
age or lease contract; provided, that no such corporation shall ever be
permitted to acquire, own, control or operate any parallel or competing
interurban line.

'

[Id., § 2.]
Art. 6741c. Parallel and competing lines.-No corporation named

in this Act shall be permitted to own, acquire or operate any parallel or

competing line. [Id.; § 3.]
, Art. 6741d� Not to violate, anti-trust laws.v=N0 corporation men

tioned herein shall be permitted to purchase, lease, acquire, own or con

trol, directly or indirectly, the shares or certificates of stock or bonds,
franchise or other rights or the- physical properties or any part thereof,
of any other corporation, if such purchase, lease, acquisition, ownership
o� control, will violate in any manner any of the provisions of Chapter 1,
TItle 130, of the Revised Civil Statutes of 1911, of the State of Texas,
commonly known asthe law against trusts, monopolies and conspiracies
against trade. [Id., § 4.] .
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CHAPTER EIGHTEEN

STREET RAILROADS

DECISIONS RELATING TO STREET RAILROADS IN GENERAL

See notes under arts. 862, 863, 1096d.

II. REGULATION AND OPERATION

12. Right to use streets.-Street car lines, having franchises to operate their cars in
the streets, have rights which pedestrians must recognize, and pedestrians cannot lie
down in the street in such a manner as to interfere with the regular running of cars.

Scates v. Rapid Transit Ry. Co. (Civ. App.) 171 S. W. 503.

13. Defects In tracks or equipment and obstructions in streets.-Galveston ordinance,
making it unlawful to operate street cars without fender on the front end, merely re

quires an effective contrivance to prevent persons from being run over, and it need not

project in front of the car. Galveston Electric Co. v. Swank (Civ. App.) 188 S. W. 704.

16. Collisions with animals or vehicles.-In an action for injuries to plaintiff's wife
in a collision between a vehicle in which she was riding and a street car, the court prop
erly charged that if the car was stopped until the vehicle was in the clear, and the ve

hicle struck the side of the car, and the accident could not have been avoided by the ex

ercise of ordinary care on the part of the motorman, plaintiff could not recover. Kelly
v. Dallas 'Consol. Electric St. Ry. Co. (Civ, App.) 158 S. W. 221.

Situation as to width of street where defendant street railroad's car struck plaintiff's
buggy held such as to put motorman on notice that dangerous collision might occur.

Marshall Traction Co. v. Harrington (Civ. App.) 194 S. W. 1156.

17. Injurie.s to persons on or near tracks-In general.-The violation by motorman
of a railway company's rule to run slowly at a certain point does not of itself give an in
jured person a right of action. Southern Traction Co. v. Wilson (Civ, App.) 187 S. W. 536.

18. -- S,ignals and lookouts.-Street car company's liability for injury at street
crossing, for failure to give warning of approach of car, depends upon whether or not
such omission is sole proximate cause of injury. Southwestern Gas & Electric Co. v.

Duke (Civ. App.) 194 S. W. 1010.

19. -- Duty on seeing person on or approaching tracl(,-If the motorman discov
ered decedent's peril on the track in time to have avoided a collision by the use of the
means at hand to stop or slow the car, his failure to do so was negligence. EI Paso
Electric Ry, Co. v. Davidson (Civ. App.) 162 S. W. 937.

22. Contributory negligence-In general.-Where one run down by a street car re

ceived his injuries because of his intoxication, he is as a matter of law guilty of contrib
utory negligence, defeating recovery. Scates v. Rapid Transit Ry. Co. (Civ. App.) 171
S. W. 503.

Where an intoxicated man negligently stepped in front of an approaching street car,
his would-be rescuer stands in the same position as the intoxicated man, and the neg
ligence of the latter is attributed to the rescuer, so that no recovery can be had, though
the street car company's servants were also negligent. Id.

23. -- Drivers of vehicles and persons therein.-A street railway motorman, who
operated his car at a speed forbidden by the rules, and also ran across an intersecting
street in violation of the rules of his company, held guilty of contributory negligence bar
ring recovery for injuries in a collision with a car of another company. Bogue v. Texas
Traction Co. (SuP.) 173 S. W. 875, affirming judgment Texas Traction Co. v. Bogue (Civ.
App.) 139 S. W. 1042, and rehearing denied (Sup.) 177 S. W. 954.

25. Proximate cause of injury.-It was not necessary that motorman should have
been able to anticipate particular result that followed when he drove car in such a situa
tion as to plaintiff's team that he was charged with notice that dangerous collision might
occur. Marshall Traction Co. v. Harrington (Civ. App.) 194 S. W. 1156.

26. Injury avoidable notwithstanding contributory negligence.-To apply the doctrine
of discovered peril, the party injured must be actually discovered in a position 'Of dan
ger by those operating the train or cars, and the fact that the operatives did not keep
the required lookout furnishes no basis for an application of the doctrine. Scates v.

Rapid Transit Ry, Co. (Civ. App.) 171 S. W. 503.
A street railway company is not liable to an injured pedestrian, who has negligently

placed himself in danger, if the peril could have been discovered by ordinary care, but
only if, after actually discovering it, the operatives failed to use all means at their com

mand to prevent injury. Galveston Electric Co. v. Swank (Civ. App.) 188 S. W. 704.

Zl. Sufficiency of evidence.-In an action for an injury to a pedestrian caused' by
stepping into a hole in the floor of a bridge which had been torn up in laying street
railway tracks, evidence held to sustain a finding of the jury that plaintiff was not guil
ty of contributory negligence. 'Cleburne St. Ry. Co. v. Dickey (Civ. App.) 168 S. W. 475;

Evidence in an action for injurv by a street car colliding with plaintiff's horse while
uncontrollable, which he was riding, held to warrant the conclusion of negligence of the
motorman after seeing the situation. Marshall Traction Co. v, Young (Civ, App.) 175
S. W. 727.
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CHAPTER EIGHTEEN A

STATE RAILROAD

Art.
6745a-6745f. Superseded.
6745g. Control of road conferred on Prison'

Commission; sale, lease, mortgage
or extension of road.

/

6745h. Extension of road; operation; tele
phone and telegraph line.

6745i. Eminent domain.

6745j. Condemnation proceedings; duties
and compensation of county attor
ney.

Art.
6745k. Mortgage of road; disposition of

proceeds; credit of state not
pledged; accounting between rail
road and prison.

6745Z. Donations.
6745m. Convict labor may be employed in

construction work.
6745n. Repeal.

.

67450. Powers of railroad commission.

Articles 6745a-6745f.
Superseded by Act April 2, 1917, ch. 180, post, arts. 6745g-67450.

Art. 6745g. Control of road conferred on Prison Commission; sale,
lease, mortgage or extension of road.-That the Prison Commission be
and they are hereby authorized, together with the consent and approval
of the Governor, to exercise full and plenary.control of said State Rail
road, and that they be given full authority to sell said railroad to another
railroad corporation now in existence or hereafter to be formed, and to
receive in payment therefor for the benefit and use of the State, cash or

stocks of said railroad corporation or the bonds of said railroad corpora
tion or both, or to charter the State railroad into' a separate corporation
and said railroad corporation shall have power to issue bonds, deben
tures and mortgages to secure same and drawing any rate of interest
which to said Prison Commission shall seem best, and to give generally
and specially to said Prison Commission, acting with and by the consent
and approval of the Governor, authority to sell, lease or extend said rail
road, and to do any and all things in the disposition, sale, lease, mort

gage, extension or otherwise which an individual might do if he owned
said Texas State Railroad; provided, especially, that the credit of the
State shall not be given impliedly or expressly, and all persons dealing
with the Prison Commission and the Governor with reference to the
management or disposition of said railroad be and are hereby put on no

tice that the credit of the State is not bound morally or expressly. Pro
vided that in no event shall said railroad be sold unless a cash payment
be made at the time of such sale, equal to the face value and accrued in
terest of bonds owned by the school funds of Texas against said State
railroad, and provided further, that the proceeds derived from such sale
shall be applied to the payment of the bonds so held by the school fund
of Texas. [Act April 2, 1917, ch. 180, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.

.

Art. 6745h. Extension of road; operation; telephone and telegraph
line.-Should an extension of the road be deemed by the Prison Com
mission and the Governor advisable it shall be their duty to extend, build
and construct said railroad to Waco, Texas, or to Dallas, Texas, or to

Shreveport, Louisiana, or to Alexandria, Louisiana, or to any two of said
places or any other commercial center within reasonable distance, as

said Prison Commission may determine by and with the consent and ap
proval of the Governor, after taking into the most careful consideration
t?e advantages offered by the section to be. traversed by the proposed
hne of extension, the needs of such section for new or additional railroad
facilities, the probable development that may be the result in such sec-
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tion
.
of the said extension, the inducements that may be offered by the

. cities, towns and villages and the country through or near which such
extended line of railroad might run, and the pr-obable returns in freight
and passenger traffic to the road, having a view to the present and the
future. And the Prison Commission is hereby authorized to maintain,
equip and operate said State railroad, arid any and all such extensions
thereof, to purchase therefor such equipment, rolling stock, engines and
other equipment as said Prison Commission may deem necessary or ex

pedient. Said Prison Commission shall also be and they are hereby au

thorized to build, construct, maintain, operate in connection with and
along said State railroad over the right of way thereof an electric tele

phone or telegraph line. [ld., § 2.]
Art, 6745i. Eminent domain.x-Whenever it shall be or become nec

essary to take, occupy, or use any land. or material for the purpose of
constructing, building, draining or maintaining the said extension or ex

tensions of said railroad, or for the purpose of draining or maintaining
any portion of said State railroad, including any and all extensions there
of, or for the purpose of constructing and maintaining turnouts, sidings
and switches therefor, or for the purpose of erecting and maintaining
depots thereon, or for the purpose of forming and maintaining any con

nection with any other railroad or railroads, said Prison Commission
shall have full power and authority to enter upon, take, occupy and use

such land, first paying therefor, however, the value and price thereof,
if the owner thereof and said Prison Commission can agree on the value
of the land so taken and the amount of damages, if any, to be paid by
said commission; but if such owner of such land and said Prison Com
mission cannot agree thereon, said commission may proceed to condemn
any and all such .land in the same manner, so far as applicable, that a

railroad corporation, under the laws now existing, or to be hereafter
passed, may condemn the land for right ·of way, and in so far as such
proceedings may be applicable, the same proceedings may be had, and
as to each party the same rights shall exist as would exist if such pro
ceedings in condemnation were by or on behalf of a railroad corporation,
except that in no case shall said Prison Commission or the State of Tex
as be required to give bond. [ld., § 3.]

Art. 6745j. Condemnation proceedings; duties and compensation of
county attorney.-Any and all proceedings in condemnation provided for

by this Act shall be instituted and prosecuted in the name of the State of
Texas, for the use of said Prison Commission and their successors in of
fice, and any and all judgments and decrees or condemnation in such

proceedings, and any and all deeds for any and all such lands which may
be acquired by said commission for any of the purposes mentioned in this
Act shall run accordingly.

Any and all such condemnation proceedings shall be instituted and

prosecuted by the county attorney of the county in which such land or

material may be situated, and as compensation for such services such
county attorney shall be entitled to receive and shall be paid by said
commission, out of current revenues, reasonable fees not exceeding in

any instance more than ten per cent of the price which said commission
shall pay for such condemned land or material. [ld., § 4.]

Art. 6745k. Mortgage of road; disposition of proceeds; credit of
state not pledged; accounting between railroad and prison.-ln order to
obtain and secure repayment of the necessary money with which to carry
in to effect the provisions of this Act, said Prison Commission shall be,
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and they are hereby authorized to have printed: arid execute, as herein

provided, mortgage in such form and such amount or amounts as said
·

Prison Commission may determine, bearing interest from date, at the
rate not exceeding six per cent per annum, payable as said Prison Com
mission may determine and as indicated upon the coupons thereof, which
shall be attached to such bonds, said bonds maturing twenty years from
the date of their issuance, with an option of redemption after ten years.
Each and all of said bonds may be secured by a mortgage lien upon said
line of railroad and all extensions thereof authorized by this Act, and
embracing its entire· right of way, franchise, depot buildings, and

grounds, equipment, rolling stock, engines and cars.

The form of such bonds and coupons shall be approved by the Attor
ney General and all such bonds and coupons shall be signed by the chair
man and secretary of the Prison Commission, and such bonds shall be

· countersigned by the Governor; provided especially that the credit of
the state shall not be given impliedly or expressly, and all persons deal
ing with the Prison Commission or the Governor on any matter pertain
ing to the management or disposition of said railroad are hereby put on

notice that the credit of the state is not bound morally or expressly. All

expel)ses connected with the expenses connected with the extension,
equipment and operation of said railroad and telegraph and telephone
lines shall be paid only from proceeds of sale of such bonds or deben
tures from donations made to such railroad and from net income from

· operation thereof. No part of any other money belonging to the state
or the Prison Commission shall be expended in connection with such
construction, extension, equipment or operation nor with the purchase
of right of way, depot grounds and buildings or other appurtenance of
such railroad. If any convicts are worked thereon, the same sums shall
be paid .to the Prison Commission for their labor as is paid for their
labor by .counties working convicts on the public roads. The Prison
Commission shall pay into the treasury of such railroad for freight car

ried over said road for it the same sums as are charged other persons for
like service. All moneys belonging to such railroad shall be keptsepa
rate from moneys of the Prison Commission and separate account there
of shall be kept. [Id., § 5.]

Art. 67451. Donations.-The Prison Commission are hereby author
ized to accept donations and gifts, either in money or lands, or other nec

essaries to be used in the extension of said road. [Id., § 6.]
Art. 6745m. Convict labor may be employed in construction work.

, -The Prison Commission are hereby authorized to employ the state
convicts in the construction of extension of .said railroad and to enter
said convicts into the service of any corporation that may have in hand
the building of said railroad, said convicts, however, to be worked under
the direct supervision and control of the Prison Commission, but in no

event shall such convicts be employed or used in the operation of han
dling of any train or car upon said railroad which may be used or op
erated thereupon in transportation for hire either passenger or freight.
[Id., § 7.]

Art. 6745n. Repea1.-All laws and parts of laws in conflict here
with are hereby repealed. [Id., § 8.]

Art. 67450. Powers of Railroad Commission.-The Railroad Com
mission of Texas shall have the same jurisdiction and power over the
traffic carried on and over said railroad and with respect to divisions of
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traffic charges between said railroad and connecting lines of railroad as

said Commission has, or may hereafter have by law, in the matter of
compelling lines of railway corporations in this state, and it shall be arid
is hereby made the duty of the Prison Commission of this state to obey,
and enforce all rules, regulations, rates and divisions relating to such
traffic charges as are 'made and fixed by the Railroad Commission of
Texas. [Id., § 9.]

CHAPTER NINETEEN

GENERAL PROVISIONS
Art.
6746. Separate coaches for white and negro

passengers.
6748. Separate coaches, how defined and

marked.
6749. Penalty.

Art.
6750. Exceptions and limitations as to pro

visions.
6753. Conductor to exclude passengers from

wrong car.

Article 6746. Separate coaches for white and negro passengers.
Interstate commerce.-Neither the railroad nor the conductor has, under articles 6746,

6748-6750, and 6753, the right to compel an interstate negro passenger to leave the coach
in which he was riding and go into another, though equal in point of comfort and con

venience. State v. Galveston, H. .s. S. A. nv. Co. (Clv. App.) 184 S. W. 227.

Equal accommodations.-A passenger cannot recover even nominal damages against
a carrier for an infraction of the separate coach law without showing that he was in
jured. Weller v. Missouri, K. & T. Ry. Co. (Civ. App.) 187 s. W. 374; Connally v, Same
(Civ. App.) 187 S. W. 376.

Art. 6748. Separate coaches, how defined and marked.
Interstate commerce.-See State v. Galveston, H. & S. A. Ry, Co. (Civ. App.) 184 S.

W. 227; note under art. 6746.

Art. 6749. Penalty.
Interstate commerce.-See State v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 184 S.

W. 227; note under art. 6746.

Burden of proof.-In an action to recover the penalty under articles 6746, 6748-6750,
and 6753, the burden is on the state to show that the required accommodations were

not provided. State v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 184 S. W. 227.
,

If tt- be conceded that the act applies to Pullman coaches, in an action against a

railroad for penalty for allowing white and colored passengers to occupy a Pullman

coach, the burden is on the state to show that no other Pullman coaches in the train
were equipped as prescribed. Id.

The fact that the railroad proved proper accommodations in day coaches and made
no proof as to accommodations in Pullmans is insufficient to shift to it the burden of

proving compliance as to Pullman coaches. Id.

Passenger In wrong car.-Under articles 6746, 6748-6750, and 6753, a railroad is not
liable where it provides the required accommodations if the conductor permits a passen
ger to ride in the wrong car, although the conductor and the passenger may be liable.
State v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 184 S. W. 227.

Evidence that white and negro passengers occupied together a particular Pullman
coach is insufficient to show that other coaches properly marked, as required by articles
6746, 6748, and 6750, and properly fitted, were not provided. Id.

Art. 6750. Exceptions and limitations as to provisions.
I nterstate com merce.-See State v. Galveston, H. & S. A. Ry, Co. (Civ. App.) 184. S.

W. 227; notes under art. 6746.

Art. 6753. Conductors to exclude passengers from wrong car.

Interstate commerce.-See State v. Galveston, H. & S. A. Ry. Co. (Civ. App.) 184
s. W. 227; note under art. 6746.

Whites In negro coaches.-The mere unauthorized presence of a white person in a

negro coach is not a violation of any right of negro passengers, and gives them no cause

of action against the carrier. Missouri, K. & T. Ry, Co .. of Texas v. Brown ('Civ. App.)
158 S. W. 259.

Under articles 6746-6753, a conductor had power to determine whether a negro in
charge of a white sheriff should ride in the white or colored coach, and the company
would not be liable where he compelled the sheriff to ride with the negro in the colored
coach. Gulf, C. & S. F. Ry. Co. v. Sharman (Civ, App.) 158 S. W. 1045.
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Injuries from failure to separate.-The failure of a passenger conductor to prevent a

white city marshal from entering a negro coach does not render the carrier liable for the
death of a negro in the coach, killed by the marshal, unless the conductor could have
reasonably anticipated that as a result of his failure decedent or some passenger in the
coach, would likely be killed or suffer injury. Missouri, K. & T. Ry. Co. 'of Texas v.

Brown (Civ, App.) 158 S. W. 269.
A railroad whose servants knew, or by the exercise of due care might have known,

that a white person was in a coach for blacks, in violation of the separate' coach law,
and did not remove him, was liable for injuries to plaintiff's: wife, a negress, inflicted

by such white person, and where plaintiff's wife was assaulted by such white man, the
court should have charged that if by a high degree of care the conductor should have
known of the white man's presence in the car, they should find for plaintiff, unless plain
tiff's wife provoked the assault. Baker v. Texas & P. Ry. Co. (Clv, App.) 158 S. W. 263;
Texas & P. RY. CO. v. Baker (Civ. App.) 184 S. W. 664.

The carrier's wrongful act in permitting the white man to ride in the car held the
proximate cause of her injury, unless she provoked the assault by her own misconduct.
Baker v. Texas & P. Ry, 'Co. (Civ. App.) 158 S. W. 263.

The railroad was not liable, aside from the separate coach law, unless the road should
have reasonably foreseen, in time to have prevented the assault, that the white person
would commit it. Texas & P. Ry, Co. v. Baker (Clv, App.) 184 S. W. 664.
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TITLE 116

RANGERS-STATE

Art.
67fi6. Compensation.

RANGER HOME GUARD

6766a. Governor authorized to organize
.

force.
6766b. Of what force shall consist; appoint-

Art.
ment and removal of officers; pe
riod of service. .

6766c. Equipment; funeral expenses; mem

bers furnishing their own equip
ment.

6766d. Ratlons and forage.
6766e. Act how construed.

Article 6756.. Compensation.-The pay of officers and men in said
force be as follows; Captain One Hundred and Twenty-Five Dollars

($125.00) per· month, Sergeants Sixty Dollars ($60.00) per month, pri
vates Fifty Dollars ($50.00) per month. The payment shall be made at

such times and in such manner as the Adjutant General of the State or

the Governor may prescribe, and it is further provided that the Governor
may appoint captains and other officers who may serve without pay, and
also privates for said force who may serve without payor cost to the
State, except their immediate traveling expenses and feed for them
selves and horses when transferred from their home to some other part
of the State, under orders from competent authority. [Acts 1901. p. 41,
§ 3; Act May 25, 1917, 1st C. S., ch. 36, § 3.]

See art. 6766e, post.

RANGER HOME GUARD

Art. 6766a. Governor authorized to organize force.-That the Gov-
ernor be and he is hereby authorized to organize a force to be known as

. the Ranger Home Guard for the purpose of protecting the frontier
against marauding and thieving parties, and other lawlessness or any
invasion by any foreign foe or alien enemy. [Act May 25, 1917, 1st C.
S., ch. 36, § 1.]

Took effect 9(} days after May 17, 1917, date of adjournment.

Art. 6766b. Of what force shall consist; appointment and removal of
officers; period of service.-The Ranger Home Guard of this State shall
consist of not to exceed one 'thousand men, to be selected and appointed
by the Governor, or under his direction, and all officers of said force

necessary for the cornmandering, equipping and regulating of said force
shall be appointed by the Governor; and any officer or member of said
force shall be removed at the pleasure of the Governor and shall serve
for a period of three years, unless sooner removed by the Governor.
[Id., § 2.]

Note.-Sec. 3 is amendatory of Act 1901, p. 41, § 3, Rev. Civ. St. art. 6756, and is set
forth ante as art. 6756.

Art. 6766c. Equipment; funeral expenses; members furnishing their
own equipment.-The State shall furnish each member .of said force
with one carbine and pistol at cost, the price of which shall be deducted
from the first money due such officer per man, and shall furnish said
force with rations of subsistence, medicines and medical attendance,
camp equippage and a munition for the officers and men, and also forage
for the horses. The State shall pay funeral expenses of members of the
Ranger Home Guard dying in the service, and it is further provided
that any person who may desire to join said force and who shall be
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appointed by the Governor and who shall stipulate that they are serving
without pay, except as herein provided, may furnish his own carbine and
pistol and shall be permitted to furnish his: own horse or other means

of transportation which may be acceptable to the captain of any company
in which he desire to enlist. [Id., § 4.]

.

Art. 6766d. Rations and forage.-The amount of rations and forage
shall be that now or hereafter prescribed in the United States army regu
lations to be furnished by the State of Texas, provided that when it is'
impracticable to furnish rations in kind they may be commuted at not

to exceed the rate of two dollars per man per day for such period. [Id.,
§ 5.]

.

Art. 6766e.. Act how construed.-It is hereby agreed and understood
that this is a separate and distinct act passed at this time to cover a pe
riod of such- time. as the Governor of this State may deem necessary
not to exceed three years from the taking effect of this Act, and that it
is .cumulative of an act passed by the Twenty-seventh Legislature pro
viding for the organization of the Ranger Home Guard, and does not
in any wise repeal said act passed by the Twenty-seventh Legislature
except as to Section 3 of said Act relative to pay,. rations. and forage of.
officers and privates of the present Ranger Home Guard, and in that
resuect it is amandatory of said section providing for the payment of
the salaries, rations and forage of said officers, and all officers and pri
vates of the present Ranger Home Guard are hereby from and after the
taking effect of this Act placed on the same salaries, rations and forage
as provided for in this Act, and in other respect this Act is cumulative
of the present law governing the Ranger Home Guard in this State.
[Id., § 6.]
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Art. 6775 RECORDS

TITLE 117

RECORDS

Chap.
1. Transcribing old records.

Chap.
2. Supplying lost records, etc.

CHAPTER ONE

. TRANSCRIBING OLD RECORDS

(Title 117

Article 6775. [4593] Compensation for making transcript; how
paid.-The County Clerk or person making such transcript shall be
entitled to a reasonable compensation for transcribing, comparing and
verifying said records of not to exceed fifteen (lSc) cents for each one

hundred words, the amount of such compensation to be fixed by the
Commissioners' Court in the order authorizing and empowering the
Clerk to transcribe, compare and verify such records; said compensa
tion to be paid out of the county treasury upon warrant issued under the
orders of the Commissioners' Court of the newly created county. [Acts
1879, p. 105, § 4; Act March 1, 1917, ch. 50, § 1.]

Explanatory.-The act amends art. 6775 of ch. 1, title 117, Rev. Civ. St. 1911. Took
effect 90 days after March 21, 1917, date of adjournment.

CHAPTER TWO

SUPPLYING LOST RECORDS, ETC.
_A..BSTRACTS OF TITLE

Nature; definltion.-An "abstract" is a statement in substance of what appears, in

public records affecting the title of property agreed to be conveyed, and also a statement
in substance of such facts as do not appear upon the public records which are necessary
to perfect title. Wright v. Bott (Civ. App.) 163 S. W. 360.
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Chap. 1) REGISTRATION Art. 6792·

TITLE 118

REGISTRATION

Chap.
1. Recorders and their duties.
2. Acknowledgment and proof of deeds,

etc., for record.

Chap.
3. Instruments authorized to be recorded,

and the effect of recording.
5. General provisions.

CHAPTER ONE

RECORDERS AND THEIR DUTIES
Art.
6786. County clerks shall be recorders.
6789. Shall keep memorandum and give re-

ceipt.

Art.
6790. Shall record without delay in the or

der presented.
6791. Record shall take effect, when.
6792. Shall keep alphabetical indexes, etc,

Article 6786. [4602] County clerks shall be recorders.
Right of public.-In absence of statute, the right of citizens to inspect county records

is governed by the common law. Palacios v. Corbett (Civ. App.) 172 S. W. 777.
A Citizen of a county held entitled to compel the proper officers to permit him to in

spect county r-ecor-da to discover a misapplication of funds. Id.

Presumpltlon.-Under this article and arts. 6789, 6790, 6791, a deed, duly deposited with
the clerk for .record, must be considered as recorded within article 5674, fixing a five
year limitation for recovery of land. Billingsley v. Houston Oil Co. of Texas (Civ. App.)
182 S. W. 373.

Art. 6789. [4605] Shall keep a memorandum and give receipts,
etc.

Filing for record.-See Billingsley v. Houston Oil Co. of Texas (Civ. App.) 182 S. W.
373, note under art. 6786.

Under this article and arts. 3862, 6792, if the clerk fails to demand fees immediately
and retains an instrument in his custody pending notification of necessttv of paying fees,
the instrument is filed for record, and operates to give notice to all persons of its ex
istence. American Exch.· Nat. Bank of Dallas v. Colonial Trust Co. (Civ. App.) 186 S.
W. 361.

Art. 6790. [4606] Shall record without delay in the order pre
sented.

Recordation.-See Billingsley v. Houston Oil Co. of Texas (Civ. App.) 182 - S. W. 373 ..
note under art. 6786.

Art. 6791. [4607] Record shall take effect from date of deposit.
Recordation.-See Billingsley v. Houston Oil Co. of Texas (Civ. App.) 182 S. W. 373,.

note under art. 6786.

Filing with clerk.-Under thts article and arts. 6824, 6828, an instrument is "filed with.
the clerk" to be recorded as required by law when it is delivered to the clerk and by
him received in his official custody, regardless of whether it is then entered in the record.
books. American Elxch, Nat. Bank of Dallas v. Colonial Trust Co. (Civ. App.) 186 S ..

W. 361.

Art. 6792. [4608] Shall keep alphabetical indexes.
Filing for recor-d.s--Under this article and arts. 3862, 6789, if the clerk fails to demand.

fees immediately and retains an instrument in his custody pending notification of neces
sfty of paying fees, the instrument is filed for record, and operates to give notice to all.
persons of its existence. American Exch. Nat. Bank of Dallas v. Colonial Trust Oo,
(Civ. App.) 186 s. W. 361.

.
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'Art. 6797 : REGISTRATION (Title 118

CHAPTER TWO

ACKNOWLEDGMENT AND PROOF OF DEEDS, ETC., FOR
. RECORD

Art.
6797. Before whom acknowledgment may

be made in this state.
6800. Acknowledgment, how made.
6801. Party must be known or proven.
6802. Acknowledgment of married woman,

when and how taken.
6803. Certificate of officer.

Art.
6804. Form of certificate of acknowledg

ment.
6805. Form of acknowledgment by a mar

ried woman.

6806. Proof of instrument by witness.
6808. Form of certificate of proof by wit

ness.

Article 6797. [4613] Before whom acknowledgments may be made
in this state.

Cited, Village Mills Co. v. Houston Oil Co. of Texas (Civ. App.) 186 S. W. 785.

Art. 6800. [4616] Acknowledgment, how made.
Cited, Kenley v. Robb (Civ. App.) 193 S. W. 375 ..

Art. 6801. [4617] Party must be known or proven.
Cited, Kenley v, Robb (Civ. App.) 193 B. W. 375.

Art. 6802. [4618] Acknowledgment of married woman, when and
how taken.

Cited, Blakely v, Kanaman (Civ, App.) 168 S. W. 447; Blakely v. Kanaman (Sup.)
175 S. W. 674; Kenley v. Robb (Civ, App.) 193 S. W. 375.

Historical.-Though the statutes, prior to 1879, did not require that a marr-ied woman's
conveyance of her personal property should be in writing, yet, if such conveyance was

in writing, it was required to be properly acknowledged, and otherwise was void. Delay
v. Truitt (Civ. App.) 182 S. W. 732.

In general.-Where a deed executed by husband and wife was acknowledged in prop
er form, and the notary who took the wife's acknowledgment testified that he acquainted
her with tne contents of the deed, evidence that the wife, who was Polish, could not talk
much English, and that the notary could not talk Polish, did not justify setting aside
the deed. Ryman v. Petruka (Civ. App.) 166 S. W. 711.

Under this article, a certificate of acknowledgment of a married woman to a deed
which failed to show that she did not wish to retract it was fatally defective. Vander-
wolk v. Matthaei (Civ. App.) 167 S. W, 304.

'

Where a certificate to a married woman's deed failed to state that she did not wish
to 'retract it, it could not be contended, in the absence of evidence to the contrary, that
the acknowledgment was, in fact, properly taken, but merely defectively certified. ld.

Rights of married women where acknowledgment is defective or procured by fraud.
-For a married woman to defeat the recitations of her privy acknowledgment, she must
show that she never appeared before the notary and signed and acknowledged the deed,
or that the person whose rights depend upon sustaining the acknowledgment had actual
or constructive knowledge of the ralsltv of the certificate, and was not an innocent pur
chaser for value. Essex v. Mitchell (Clv, App.) 183 S. W. 399.

Conclusiveness of certificate.-ln the absence of fraud, 'where it appeared that a wife
separately acknowledged a deed of trust, the certificate of separate acknowledgment, stat

ing that it was explained to he!', is conclusive, and she cannot, as a defense to the in
strument, set up that she did not unders tand it. Tinkham v. Wright, (Civ. App.) 163 S.
W.615.

Evidence.-Evidence held to show that an agent was aware that the officer who took
a married woman's acknowledgment to a deed of trust was financially interested in the
transaction. W. C. Belcher Land Mortgage Co. v. Taylor (Civ. App.) 173 S. W. 278.

Where evidence of lost deed by man and wife showed that after execution and ac

knowledgment before notary they lived near tract for many years without claim by them
or their heirs, held sufficient to establish taking of wife's acknowledgment, with separate
examination ae required by statute. Baldwin v. Smith (Civ. App.) 181 S. W. 785.

Art. 6803. [4619] Certificate of officer.
Cited, Kenley v, Robb (Civ. App.) 193 S. W. 375.

Art. 6804. [4620.] Form of certificate of acknowledgment.
Certificate-Requisites and sufficiency-In general.-A certificate of acknowledgment

held sufficient, except as to a married woman who was a party. Sullivan v. Fant (Clv.
App.) 160 S. W. 612.

'

An acknowledgment to an officer is sufficiently shown when the certificate shows that

the person signing, "acknowledged" the instrument, though the words "to me" are omit
ted. Delay v, Truitt (Civ. App.) 182 S. W. 732.
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-Chap.B) .:REGISTRATIQN .�rt'. 682.4

The acknowledgment to a power of attorney to receive a land certificate and to trans
fer an interest therein, failing to recite that the maker "willingly" signed it, if the ac

knowledgment of a single woman, was sufficient. Id.
Where the notary who took acknowledgments to trust deed testified that he read over

.

and explained to signers the Instrument and the acknowledgment, the court is not jus
tified in holding that a signer did not understand it or that undue influence or fraud in
duced the signatures. Calvin v. Neel (Clv, App.) 191 S. W. 791.

Certificate of acknowledgment before notary public showing substantial 'compliance
with law under which it ds made is sufficient. Kenley v. Robb (Civ. App.) 193 S. W. 375.

Certificate of acknowledgment by notary public held insufficient under Jaw requiring
subscriber to be known to notaev or proof of his identity to be established. Id.

Art. 6805.. [4621] Form of acknowledgment by a married woman .

. Cited, Vanderwolk v. Matthaei' (Civ. App.) 167 S. W. 304; Blakely v. Kanaman (Civ.
App.) 168 S. W. 447; Blakely v. Kanaman (SuP.) 175 S. W. 674.

Certificates held j·nsufficient.-A certificate of acknowledgment held sufficient, except
as to a married woman who was a party. Sullivan v. Fant (Civ. App.) 160 s. W. 612.

Art. 6806. [4622] Proof of instrument by witness.
Cited, Kenley v. Robb (Civ. App.) 193 S. W. 375.

Art. 6808. [46241 Form of certificate or proof by witness.
Cited, Kenley v. Robb (Civ.. App.) 193 S. W. 375.

Certificate-Requisites and sufficiency-In general.-Certificate of an officer to a deed
proved by a subscribing wttnees held to sufficiently show that the witness signed the in
strument as a witness at the grantor's request. Louisiana & Texas Lumber Co. v. South
ern Pine Lumber Co. (Civ. App.) 171 S. W. 537.

CHAPTER THREE

INSTRUMENTS AUTHORIZED TO BE RECORDED, AND THE
EFFECT'OF RECORDING

.

Art.
6821.

/6823.
6824.

6827.
6828.

6831.

Patents and grants may be recorded
without. proof.

What may be recorded.
All sales to be' void as to creditors

and purchasers unless registered.
Deeds to be recorded where.

.

Deeds valid, etc., against subsequent
creditors from, etc.

Copies from land office to be re

corded.

Art.
6833.

6835.
6837.
6838.
6839.
6840.
6841.
6842.

Transfer of judgments to be re-

corded.
Partition to be recorded.
Suit for land, notice to be filed.
Record of, how made.
Transfers without notice valid.
Effect of notice.
Titles to chattels, where recorded.
Record of any grant, etc., when no-

tice.

Article 6821. [4637] Patents and grants may be recorded without
proof.

Bill of sale of land certificate.-A bill of sale transferring a duplicate la�d certificate
is properly recorded as a chattel real, where the land had been located and the field notes
returned to the Land Office at the time of registration, though at the time of the execu
tion of the bill of sale there had been no location under the certificate. Magee v. Paul
(Civ. App.) 159 S. W. 325.

Land certificate.-An unlocated land certificate Is personal property, and is not en
titled to record under Rev. St. 1879, art. 4331. Magee v. Paul (Civ. App.) 159 S. W. 325.

Art. 6823. [4639] What may be recorded .

.

Cited, Kenley v: Robb '(Clv, App.) 193 S. W. 375.

What may be recorded-Assignment of vendor's lien notes.-Written assignment and
conveyance of vendor's lien notes against plaintiff and a defendant jointly and of the
supertor title retained to secure them held an instrument entitled to record under this
article, and, after record, constructive notice t.o one purchasing defendant's undivided
half interest of plaintiff's right to enforce payment 'of .def'enda.nt'a part of the joint in
debtedness. Holloman v. Oxford (Civ. App.) 168 S. W. 437.

The assignment of a vendor's lien is within the registration statutes. Biswell V.
Gladney (Clv, App.) 182 S. ·W. 1168.

.

Art. 6824. [4640] All sales, etc., to be .void as' to creditors and pur
chasers, unless registered.

Cited, Neville v, Miller (Civ. App.) 171 S. W. 1109; Kenley v, Robb (Civ. App.. ) 19,3
S. W. 375.
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Art. 6824 REGISTRATION (Title 118

1Y2' FIling for record.-Under this article and arts. 6791, 6828, an instrument is "filed
with the clerk" to' be recorded as required by law when it is delivered to the clerk and
by him received in his official custody, regardless of whether it is then entered in the
record books. American Exch. Nat. Bank of Dallas v. Colonial Trusts Co. (Civ. App.) 186
S. W. 361.

4. "Creditors and purchasers for a valuable consideration without notice."-Bankr.
Act July 1, 1898, c. 541, § 47a (2), 30 Stat. 557, as amended by Act Congo June 25, 1910,
c. 412, § 8, 36 Stat. 840 (Comp. St. 1916, § 9631), provides that a bankrupt's trustee, as

to all property in the custody or coming into the custody of a bankruptcy court, shall
be vested with all the Tights, remedies, and powers of a creditor holding a lien by legal
or equitable proceedings thereon; and section 67a declares that claims which, for want
or record or any other reason, would not have been valid liens as against the claims of
creditors of the bankrupt, shall not: be liens against his estate. Held in view of this
article, that, since a bankrupt's trustee does not take as an ordinary voluntaey purchaser,
but as the representative of the rights of creditors with a lien acquired by legal or equita
ble proceedings, and subject only to such liens and rights as would be valid against such
creditors, a deed of trust executed by a bankrupt on certain of his assets, but neither
filed nor recorded, did not create a lien enforceable against the bankrupt's trustee, though
disclosed in the bankrupt's voluntary petition. Cooper Grocery CO. V. Park, 218 Fed. 42,
134 C. C. A. 64.

.

A purchaser at an execution sale has a superior title to the heirs of a grantee who
claim under a prior unrecorded deed. Gosch V. Vrana (Civ. App.) 167 S. W. 757.

Under this article a lien fixed by judicial process upon land without notice of an un

recorded deed is superior to such deed. Cetti V. Wilson (Clv. App.) 168 S. W. 996.
This article does not apply to an equitable title, for that is not subject to registra

tion. Hence where the grantor of land conveyed his entire interest instead of the por
tion which was intended, and conveyed to a second grantee the land reserved, the second
grantee took only an equitable title, and his rights are not affected by the registration
statute. ld.

.

Payment of a debt secured by mortgage discharges the mortgage, and it cannot be
continued as against a subsequent judgment creditor of the mortgagor by a new mort
gage after the judgment. FiTst State Bank of Amarillo v. Jones (Civ.. App.) 171 S. W.
1057, judgment reversed (Sup.) 183 S. W. 874.

A broker who had a contract for the sale of land on commission, cannot attack, as

void, under this article, a previous conveyance to the wife of defendant, the apparent
record owner, 'since .he had no lien. Gossett v. Vaughan (Clv. App.) 173 S. W. 933.

Judgment creditor may, notwithstanding unrecorded deed, acquir-e a lien by complying
with arts. 5614-5616, or by levy of execution without notice under articles 6827, 6828, of
a third person's ownership, and under this article, subject the land to his judgment.
Whitaker v. Hill (Civ. App.) 179 S. W. 539.

A judgment creditor is not a bona fide purchaser, and stands only in the shoes of his
debtor, and hence his lien is inferior to a prior deed of trust, though through mutual mis
take a release of trust deed purporting to release the Iandsr and reciting payment of the
whole debt was glven. First State Bank of Amarillo V. Jones (Sup.) 183 S. W. 874.

Under this article and art. 5616, creditor who fixed lien on land 'of judgment debtor
without notice of unrecorded conveyance had a superior Tight to that claimant under
.such conveyance. Hirt v. Werneburg (Civ. App.) 191 S. W. 711.

5. Bona fide purchasers-In general.-There can be no innocent purchaser for value
under a judgment which shows on its face that it is void. Pearce V. Heyman (Civ. App.)
:158 S. W. 242.

One cannot be an innocent purchaser as against a devisee undoe a valid outstanding
will. Sparkman V. Davenport (Civ. App.) 160 S. W. 410.

An innocent purchaser from heirs of a deceased owner may, where he pays full value,
nold the land against an unrecorded deed executed by decedent. Keenon v. Burkhardt
(eiv; App.) 162 S. W. 483.

Attorneys employed 'by a grantor to reCOV6!r land by setting aside an earlier convey
ance, who as compensation received a conveyance of part of the land in controversy, are

not bona fide purchasers. Pipkin V. Ware (Civ. App.) 175 S. W. 808.
A purchaser under a judgment foreclosing a vendor's lien on a homestead, held not

a purchase'!' in good faith, and he could not· claim under the judgment, which was void.
Davis V. COX (Civ. App.) 176 S. W. 931.

Where grantee in conveyance of land made in consideration of boarding and caring'
for grantor performed her part of contract after grantor's previous conveyance to defend
ant, which had been withheld iTom record until after her own deed was recorded, de
fendant had no equity against her title. .City of Houston V. Ritchie (Clv. App.) 191 S.
W.362.

6. Mode and form of conveyance--In general.-Where a deed was accepted by the
grantee under the impression that it contained a covenant of warranty, the omiseton from
the deed of such a covenant was only a circumstance on the issue of the grantee's claim
-or innocent purchaser. Keenon v. Burkhardt (Civ. App.) 162 S. W. 483.

To enable one to claim as a "bona fide purchaser" without: notice, the title purchased
must be apparently perfect, legal, and regularly conveyed, and where the deed is void,
one who purchases from the grantee gets no title. King v. Diffey (Civ. App.) 192 S.
W.262. .

.

As a general rule a bona fide purchaser without notice from a grantee who has- re
ceived no valid delivery of his deed acqufres no ,title as against the grantor, unless by
estoppel. ld.

While absence of warranty covenants in a deed does not charge the purchaser with no
¢ice of outstanding equtttes.va deed warranting grantor's title to two-thirds of a tract and
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to the remainder during his natural hfe charged the grantees, and persona claiming un

der them, with notice of the grantor's wife's outstanding equity in one-third of the prop
erty. Padgitt v. Still (Civ. App.) 192 s. W. 1110.

7. -- Quitclalm.-An administrator's deed only purpor-ting to convey the in
terest of the estate in the property is prima facie a quitclaim only and insufficient to
support a plea of innocent purchaser. Louisiana & Texas Lumber Co. v. Southern Pine
Lumber Co. (Civ. App.) 171 S. W. 537.

Where a grantee in a quitclaim deed conveyed to a third person by warranty deed,
the third person was not an innocent purchaser, the record showing prior conveyance
by grantor in quitclaim deed. Cook v. Smith (Bup.) 174 S. W. 1094, reversing judgment
Smith v. Cook (Civ. App.) 142 S. W. 26.

That a person's deed to land is a warranty deed does not constitute him a bona fide
purchaser, where the deed to his grantor from which he derives title is a quitclaim
deed. Niles v: Houston Oil Co. of 'I'exas (Civ. App.) 191 S. W. 748.

A quitclaim deed will not ordinarily suatain the defense of an innocent purchaser.
Barksdale v. Benskin (Civ. App.) 194 S. W. 402.

8. Notice-In general.-Where plaintiff's grantor never had title nor apparent title
to the land in controversy, he could acquire no rights as an innocent purchaser for
value, because he had no notice of a parol partition between such prior grantor and
his sister. Smith v. Huff (Civ. App.) 164 S. W. 429.

Where purchasers of land paid the purchase price to a bank, to be paid over to
the vendor, and the conveyance was deposited with the bank before the purchasers had
notice of plaintiff's equitable interest, the fact that the bank retained the funds and
the deed until after the purchasers acquired notice of plaintiff's claim does not de
prive them of the defense of bona fide purchase. Meador Bros. v.· Hines (Civ. App.)
165 S. W. 915.

Purchaser of land from patentee is not requ.ired to go behind patent, there being
nothing in it to put one on notice of the claims of others than the patentee in and to
the land. Kirby Lumber Co. v. Smith (Civ. App.) 185 S. W. 1068.

One who bought in school lands on foreclosure of a mortgage given by' purchaser
held, in view of the forfeiture and reawarding of the lands, to purchaser not charged
with notice of vendor's lien notes given by mortgagor, the purchaser, in payment.
Anderson v. Farmer (Civ. App.) 189 S. W. 508.

9. -- Actual notlce.-That a certificate of acknowledgment of a power of attor
ney to convey lands described the grantee as "Mrs." held not to afford actual notice
that the land belonged to the community estate. Houston Oil Co. of Texas v. Griggs
{elv. App.) 181 S. W. 833.

10. Effect of notlce.-Where a purchaser of a lot has full knowledge at the
time of the purchase that a house located thereon belongs to a third person, and is not
Intended to be conveyed by the deed, he acquires no greater rights or interest in the
house than his grantor possessed. Clayton v. Phillipp (Civ. App.) 159 S. W. 117.

One who purchased land from a traction company with notice of contracts be
tween it and plaintiff from whom it purchased the land, and who knew that a suit was

pending by plaintiff alleging forfeiture for nonperformance, would not take a better
title than the traction company had. Arlington Heights Realty Co. v. Citizens' Ry, &

Light Co. (Civ. App.) 160 S. W. 1109.
A vendee who purchases land with notice that a lease exists and that his vendor

is holding as a tenant under a third party is in no better attitude in respect to such
lessor than his vendor. Gosch v. Vrana (Civ, App.) 167 S. W. 757.

Where defendant purchased land with notice that a recorded deed of release of
lien had been executed by mistake, such deed could work no estoppel as against the
lien claimant. Smiddy v. Chapman (Civ. App.) 174 S. W. 615.

Under art. 5616, a purchaser at an execution sale with notice that the execution
debtor did not own the land held not entitled to protection under this article. Hooker
v. Eakin (Civ. App.) 176 S. W. 80.

One obtaining a conveyance from a grantee in a deed, absolute in form, but in
fact a mortgage, acquires no title unless he is a purchaser for value and without' notice
that the deed was a mortgage. McLemore v. Bickerstaff (Civ. App.) 179 S. W. 536.

A person who purchases realty with notice of the existence of an implied vendor's
lien is not protected as an innocent purchaser. Fennimore v. Ingham (Civ. App.) 181
s. W. 513.

.

A purchaser of land, with notice that his vendor's lessee put improvements thereon
under oral agreement that he might remove them, preventing him from doing so, is
liable to him for their value. Bean v. Cook (Civ. App.) 182 S. W. 1166.

Against mortgagor and subsequent mortgagee and purchaser with knowledge, de
scription in mortgage, followed in foreclosure judgment and sheriff's deed of mortgaged
cha.ttels and land, is sufficient; the property being capable of identification by aid of
-extrtnstc evidence. Walter Connally & Co. v. Continental State Bank of Big Sandy
(Civ. App.) 189 S. W. 311.

Where a grantee, after having received a conveyance of land, learning, on applying
to his grantor's grantor for a correction of original conveyance, of vendor's lien on prop
-erty, such notice cannot relate back so as to defeat grantee's rights as bona fide pur
chaser without notice. Knox v. Gruhlkey (Civ. App.) 192 S. W. 334.

11. Constructive notice and facts putting on Inqulry.-Where a purchaser was af
fected with notice that his grantor acquired title during the life of his wife, he was

charged with notice that the property was community. Le Blanc v. Jackson (Civ. App.)
161 S. W. 60.

.
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Where 'a purchaser knew that his grantor had been married, as several of his chil
dren joined in the deed; he was bound to take notice that other children of the gran
tor's wife were entitled to an interest in their mother's half of community land. Id.

. One who purchased a lot which was a part of a tract attempted to be dedicated
by his grantor' as an addition to a city is chargeable with notice that his grantor did
not comply with the statutory requirements in platting the addition and dedicating
the streets therein. Poindexter v. Schaffner (Civ. App.) 162 S. W. 22.

'

Since the act which provides for the recording of a foreign will does not include
the registration of the schedule of property, the failure to file the schedule does not put
a purchaser from the devisees on inquiry, and where he purchases without notice of
a prior unrecorded deed executed by testator and pays full value, he is a bona fide pur
chaser. ,Keenon v. Burkhardt (Civ. App.) 162 S. W. 483.

A statement by one engaged in the land and abstract business to a purchaser of
land that he thought the sale would not be good unless the vendor's wife joined was

not sufficient to apprise the purchaser of an equitable interest in the vendor's wife.
Meador Bros. v. Hines (Civ. App.) 165 S. W. 915.

One claiming title to land is charged with notice of every matter affecting the es

tate, which appears on the face of any deed forming an essential link in the chain of
his title, and also with notice' of whatever he would have learned ,by any inquiry which
the recitals therein required him to make. Miller v. Flattery (Civ. App.) 171 S. W. 253.

A purchaser of land held not to have had constructive notice of a deed of trust on

a portion 'of it which wholly misdescribed the property. Wiseman v. Watters (SuP.)
174 S. W. 815, reversing judgment (Civ. App.j 142 S. W. 134.

A judgment creditor has constructive notice of whatever rights prior purchasers
from the debtor have, where the property is in possession of tenants who attorn to
such purchasers. Cox v. Kearby (Civ. App.) 175 S. W. 731.

Where a prospective purchaser has notice of facts' putting him on inquiry, he Is
bound to make inquiries of his vendor. Pipkin v. Ware (Civ. App.) 175 S. W. 808.

Where inquiry would not have shown defects, or the inquiry showed facts which
would satisfy a reasonably prudent man that there were no defects, a purchaser may
be a bona fide purchaser. Id.

Notice sufficient to deprive a purchaser of the defense of bona fides must be of such
a nature as to have reasonably excited the suspicions of a reasonably cautious .man,

Houston Oil Co. of Texas v. Griggs (Civ. App.) 181 S. W. 833.
What is notice, or constructive notice, sufflcierrt to deprive a purchaser of the de

fense of bona fides, depends upon the particular circumstances of the case. Id.'
That a certificate of acknowledgment of a power of attorney to convey lands de":

scribed the grantee as ·"Mrs." held not to afford constructive notice that the lands be
longed to the commun.tv estate. Id.

The recitals in a deed' only charge a party with notice of such facts as the words or

condition import. Id.
Buyer of a vendor's lien note held advised of facts that would cause a prudent per

son to prosecute inquiry which would have disclosed that the vendor's. wife, who con

veyed away her homestead, considered it as a mortgage. Essex v. Mitchell (Civ. App.)
183 S. W. 399.

Where owner of building with outside stairway conveyed adjoining lot to bank of
which he was president and principal stockholder, there was nothing in bank's use of
wall as partition wall to cause inquiry as to what consideration was being paid there
for. Callan v. Walters (Civ. App.) 190 S. W. 829.

Purchaser of property subject to easement of alleyway which was openly used was

charged with knowledge of existence of alley and its use. Miles v. Bodenheim (Clv.
App.) 193 So' W; 693.

A special warranty. deed does not charge the grantee with notice of an outstand
ing equitable title. Huling v. Moore (Civ. App.) 194 S. W. 188.

12. -- R.ecita1s In conveyance.-Where a purchaser knew before the purchase
that a third person claimed to own the land, and the purchaser and his attorney ex

amining the title had an abstract of title containing a deed reciting facts of convey
ances' and contracts supporting the claim of the third person, the purchaser was put on

notice and he was not a purchaser in good faith. Freund v. Sabin (Civ. App.) 159 S.
W.168.

A purchaser has constructive notice of every matter connected with or affecting
his estate which appears by recital, reference, or otherwise on the face of any deed
which forms an essential link in his chain of title. Loomis v. Cobb (Civ. App.) 159 S.
W.305 .

. Where a deed in defendants' chain of title showed that the land in question was

conveyed to G. by a town pursuant, to a city ordinance limiting conveyances of whole
surveys to married men, defendants were charged with notice of the ordinance and of
the fact that the land when conveyed became the community property of the grantee
and his then liviug wire.' Id.

Where a city ordinance was referred' to in a deed in a purchaser's chain of title
as the source of authority for the original conveyance, the purchaser was not re

lieved from constructive notice of the contents of the ordinance, because on inquiry it
appeared to. have been lost or destroyed. Id.

'I'he rule that a purchaser of land conveyed pursuant to a city ordinance referred
to in a deed is chargeable with. constructive notice of the ordinance is rebuttable and
not conclusive. Id.

A recital in a deed conveying lands to a traction company that it was subject to
the terms of a contract binding the grantee to maintain certain traction lines was

notice of such covenant to a subsequent mortgagee. Arlington Heights Realty Co.. V.
Citizens' Ry. & Light Co. (Civ. App.) 160 S. W. 1109.
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Although a number of deeds in a chain of title were not recorded, nevertheless one

claiming title through such unrecorded deeds is chargeable in law with notice of a

vendor's lien shown in them. Thompson v. Keys (Civ. App.) 162 s. W. 119,6.
Where a deed of trust was expressly made a part of a deed and the deed' of trust

expressly recited that plaintiffs claimed a portion of the land conveyed, the grantee in
the deed was put upon notice of the claims of plaintiff as to the land. Gosch v. Vrana

(Clv. App.) 167 S. W; 757.
Recital in recorded deed held to put subsequent purchasers on inquiry as to re

tention of vendor's lien in purchase-money notes. Zeigel v. Magee (Civ. App.) 176 S.
W.631.

Recitals in mortgage as to vendor's lien held not admissible against persons claim
ing under sale under execution against the mortgagor. Id.

Where plaintiff's life interest was recognized in a deed which was part of de
fendants' .cha.in of title, defendants are charged with knowledge of such interest .

. Cleveland v. Stanley (Civ. App.) 177 S. W. 1181.
A grantee is not an innocent purchaser for value where previous deeds to him of

'Other nearby land described tract in question as belonging to another than' his grantor.
Rogers v. White (Civ. App.) 194 s. W. 1001.

13. -- Records and facts of which record Is notice.-Public records are 'Only con

structive notice of what one would discover by examining the recorded instruments,
and not of what he might ascertain by following an inquiry suggested by inspecting
them. Adams v. West Lumber Co. (Civ. App.) 162 S. W. 974.

.

Where one who had a contract for the purchase of land was not in possession at
the time the owner mortgaged it, the registration of the contract as a chattel mortgage
only to give the owner a lien upon crops which might be raised by the purchaser was

not constructive notice to the mortgagee. Stinson v. Sneed (Civ. App.) 163 S. W. 989.
Where the seller and buyer of land released the purchase-money note of record,

though the seller had previously transferred it to a third party, one buying the land
from the record without actual knowledge of the existence of the .note or an equitable
vendor's lien did not hold the land subject to any lien in favor of the transferee of the
note from the original seller. Fennimore v. Ingham (Civ. App.) 181 S. W. 513.

To put a purchaser of land on notice, an excerpt from judgment recorded in land
titles must be indexed as required by Paschal's Dig. arts. 5015, 5016. Leonard v. Ben
ford Lumber Co. (Civ. App.) 181 s. W. 797.

A purchaser of land held not required to go behfrid 'a patent, unless recital or fact
put him on inquiry. Id.

Purchasers of land from the record owner without notice of the claim of a corpora
tion or stockholders, paying full value, could hold against the stockholders" claiming
equitably in their own right under contract with a defendant, another stockholder, or

as successors to the assets of the corporation, to which defendant had agreed to con-

vey. Dewees v. Nicholson (Civ. App.) 182 S. W. 396.
'

Under arts. 6831, 6842,' record of an assigned land certificate, being a copy of re

corded certificate, with proper acknowledgment of one of the assignors, held construc
tive notice to subsequent purchasers of divestiture of such assignor's irrtereqt. Delay
v. Truitt (Civ. App.) 182 S. W. 732.

Where a deed was written on the back of the original patent to the land, and its
record immediately followed a registration of the patent, the registration 'Of the deed
could not be excluded on account of its alleged insufficiency of description. Id.

A purchaser is required only to look for conveyances made prior to his purchase by
his immediate vendor, or by any remote vendor through whom he derived his title. Id.

Where owner of land subject to a vendor's lien conveys a part of the land by quit
claim deed, agreeing that the land conveyed shall be discharged from the vendor's lien,
and the original vendor releases another part of the land, of greater value than the
amount due on the lien notes, the land so conveyed is discharged as against a subse
quent purchaser of the lien notes, with notice of the record of the quitclaim deed. Bis
well v. Gladney (Civ. App.) 182 S. W. 1168.

A subsequent purchaser of land subject to a vendor's lien is not required to go fur
ther than the record in searching the vendor's lien note, if he does not know it has been
assigned. Id.

Reconveyance, by deed describing land according to unrecorded map of "addition,"
made by grantee to grantor, did not impute notice to adverse parties of the grantor's
new title. King v. Lane (Civ, App.) 186 s. W. 392.

'

A purchaser need not examine the records for previous conveyances executed by
his grantor prior to the time the title held by such grantor originated, nor is he charged
with notice of prior deeds or mortgages 'given by the grantor previous to the origin
of title. Anderson v. Farmer (Civ. App.) 189 S. W. 508.

Record of the suit between her husband and his creditor was not notice to the
wife to whom the husband had conveyed his land. Stolte v. Karren (Civ. App.) 191 S.
W. 600.

14. -- Possession.-The location of land acquired by adverse possession within
art. 5676, is fixed to a certain extent, and a purchaser from the possessor must take no

tice of that fact and of the fact that he acquires no title unless he purchases the land
whose location" is so fixed. Mixon v, Wallis (Civ. App.) 161 S. W. 907.

That the 'Opposing claimants are innocerit purchasers without notice for a valuable
consideration will not defeat a title acquired under the three years' statute of limita
tions. Williams v. McComb (Civ. App.) 163 s. W. 654.

Possession under contract held constructive notice of claim. Wilson v, Clemmons
(Civ. App.) 170 s. W. 855.

.

Where, when a tram 'company purchased certain land, L. had possession of 86 acres
under an unrecorded 'deed, his possession was not constructive notice to the tram compa-
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ny of a prior unrecorded deed to the balance of the tract. Conn v. Houston Oil Co. of

Texas (Civ. App.) 171 S. W. 520.
. Purchaser of leased land held not chargeable with notice of ail unrecorded deed

from his grantor to the lessee. Kelly v. Blakeney (Civ. App.) 172 S. W. 770.
A conveyance by a mortgagee out of possession passes no title. ,McLemore v. Bick

erstaff (Civ. App.) 179 S. W. 536.
Where a prescriptive way across land had been acquired, held, that a purchaser

could not defeat the holder's rights on the ground of being an innocent purchaser be
cause the easement had not been recorded. Heard v. Bowen (Civ. App.) 184 S. W. 234.

If another's possession of land is consistent with the record title, purchaser is not
bound to inquire concerning title indicated by possession, and purchaser from vendee
whose vendor remains in possession is not bound to inquire further when he finds on

record a deed from such vendor conveying title. King v. Lane (Civ. App.) 186 S. W. 392.
Possession of land by original grantor after reconveyance to him by grantee was

not notice to adverse parties of his title, unless they knew of his deed. ld.
Possession of a tenant, though under a lease for the year, is notice to a purchaser,

putting him on inquiry as to his having an oral lease for the next year. Jackson v.

Walls (Civ. App.) 187 S. W. 676.

15. Consideration-In .general.-Unless one lias paid a valuable consideration, he
cannot question an unrecorded conveyance, under this' article, as a bona fide purchaser.
Gossett v. Vaughan (Civ. App.) 173 s. W. 933.

The assumption of a vendor's lien note on land conveyed constitutes a sufficient
consideration to entitle the innocent purchaser without notice to protection to the ex

tent to which he obligates himself. Essex v. Mitchell (Civ. App.) 183 S. W. 399.
The judgment in a wife's suit for cancellation of her deed for fraud in procuring it,

which canceled the deed and her vendor's lien note, relieved her grantee's vendee, who
had assumed such note, from his liability under the assumption, so that he could not
rely on it to render him an innocent purchaser for value. Id.

16. -- Payment of value.-The giving of negotiable notes as a consideration for
a conveyance of real estate is such payment as supports a title of one claiming to be a

'bona fide purchaser. Keenon v. Burkhardt (Civ. Ap�.) 162 S. W. 483.
The assumption of debts owing the judgment creditors of a vendor of land in

such a manner that they thereupon release the vendor is a payment rendering the
person making it a bona fide purchaser for value. Essex v: Mitchell (Civ. App.) 183
S. W. 399.

17. -- Pre-existing debt.-A judgment creditor who buys land apparently owned
by his judgment debtor, giving only a credit on the judgment, is not a bona fide pur
chaser for value and acquires title only to the portion actually owned by the debtor.
Cetti v. Wilson (Civ. App.) 168 s. W. 996.

In trespass to try title to property claimed by the plaintiff wife as her separate
property and claimed by the defendant under an execution sale as the property of
the husband or of the community, the defendant was not an innocent purchaser where
it was alleged and proven that he credited the amount of his bid on his judgment.
.Mar-tiriez v. De Barroso (Civ. App.) 189 S. W. 740.

Bank depositor who accepted conveyance of land in compromise of action for
amount of his deposit in bank which was guaranteed under state laws, held bona fide
purchaser for value as against the equitable lien of his grantor's vendor. Knox v.

Gruhlkey (Civ, App.) 192 S. W. 334.
.

While cancellation of pre-existing debt is not alone sufficient consideration to pro
tect purchaser or mortgagee against prior title of which he had no notice, if, in addi
tion, some other consideration of value is given for execution of deed or mortgage, per
son claiming under instrument is protected as innocent purchaser. Johnson v: Master
son (Civ. App.) 193 S. W. 20l.

18. Purchases from bona fide purchasers.-One purchasing from the purchaser of a

homestead for value, with notice of a recited cash consideration and actual notice that
notes had been substituted for part thereof, held justified in assuming that the sub
stitution of the notes was authorized or ratified by the vendor, and not bound to in
quire as to the substitution. Miller v. Flattery (Civ. App.) 171 S. W. 253.

Where a tram company from which plaintiff acquired title was an innocent pur
chaser without notice of any superior outstanding title, it was immaterial that plain
tiff, when it purchased,' had knowledge of facts which would have charged the tram com

pany with knowledge of a prior conveyance. Conn v. Houston Oil Co. of Texas (Civ.
App.) 171 S. W. 520.,

Neither its representative nor the corporation, who was the ultimate beneficiary
of a conveyance of a homestead, held innocent purchaser. Gill v. Flynn (Civ. App.)
175 S. W. 853.

Where an innocent purchaser places his deed on record first, a purchaser from
him would acquire title, though he was not an innocent purchaser. Delay v. Truitt
(Civ. App.) 182 S. W. 732.

Where title to real estate vests in a purchaser for value without notice of an out
standing equitable title, persons claiming under him acquire a valid title, although
they had actual notice of the outstanding equity. Huling v. Moore (Civ. App.) 194 S.
W.188.

.

19. TItle and rights acquIred by bona fide purchasers and equities and defenses
against them.-Where the deed reserving a vendor's lien did not show that the lien
notes stipulated for an 'attorney's fee, a subsequent purchaser having 'no actual knowl-
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edge of such stipulation could redeem from a sale at foreclosure without paying the
stipulated fees. Standard Paint & Wall Paper Co. v. Rowan (Civ. App.) 158 s. W. 251.

The legal title of the purchaser for value not shown to have notice of an outstand
ing equitable title held superior to the equity. Le Blanc v. Jackson (Civ. App.) 161
S. W. 60.

A deed coming into grantee's possession without grantor's assent, given with the
intention that it shall operate as a conveyance, will not pass title, even as against an

innocent purchaser for value from the grantee, and without notice. Tyler Building &
Loan Ass'n v. Baird & Scales (Civ. App.) 165 S. W. 542.

That one grantor was induced to execute a deed by representations of the other
grantor, to whom he intrusted the transaction, that he had a verbal understanding
that the deed was intended as a mortgage, was not ground for avoiding the deed as

against one who purchased from the grantee without knowledge of such representa
tions. Norton v. Lea (Civ, App.) 170 s. W. 267.

The equity of an innocent purchaser cannot be asserted without the ownership of
the legal title, but a bona fide purchaser may defend against an equitable interest. Hen
nessy v. Blair (Sup.) 173 s. W. 871, affirming judgment Blair v. Hennessy (Civ. App.)
138 S. W. 1076.

A purchaser for value, who has no knowledge of the existence of a resulttng trust
in favor of the children of the holder of the legal title, acquires the property free from
such trust. Armstrong v. Hix (Sup.) 175 S. W. 430.

One purchasing from a purchaser in an executory contract of sale, duly recorded,
takes subject to a vendor's lien, and, where he abandons the contract, his heirs cannot
recover. Dicken v. Cruse (Civ. App.) 176 s. W. 655.

Where the question was solely one of boundary, and plaintiff was not in possession
of the land which it claimed, the bona fides of plaintiff's purchase or want of notice
does not give him additional rights. Lockwood Inv. Co. v. Geiselman (Civ. App.) 179
S. W. 549.

Where corporate stockholders assumed payment of the price of land bought for the
corporation, such assumption inured to the benefit of purchasers of a part of the land,
which, by agreement with the corporation and stockholders, the selling stockholder, in
whose name title to the land had been taken for the benefit of the corporation,.was to
own individually. Dewees v. Nicholson (Clv, App.) 182 8. W. 396.

Where, with the assent of stockholders in a land company, title to land purchased
for it was taken in the name of one, the other stockholders assuming payment of the
price, such others could not recover the price per acre, the payment of which they had"
assumed, from innocent purchasers for value from the stockholder holding the legal
title. Id.

Where the entire consideration of a deed was paid to the vendor by an innocent
purchaser before she was apprised of defendant's claim under a previously executed,
but unrecorded, deed, the question of pro tanto protection was not in' the case. City
of Houston v. Ritchie (Civ, App.) 191 S. W. 362.

,

Rights of bona fide purchasers to land who made part payment to proportional part
of land as against true owner, her husband having taken title in his own name and
sold land, must be measured according to contract price. Hines v. Meador (Civ. App.)
193 S. W. 1111.

'

. The law does not require anyone to do a useless thing, and therefore bona fide
purchasers from plaintiff's husband, who took in his own name title to land purchased
with her funds, need not tender plaintifI any balance due. Id.

20. Evldence.-Evidence, in a suit to foreclose a vendor's lien on property in the
hands of a purchaser from the vendee, held to sustain a finding that there were suffi
cient facts known to the purchaser at the time of the purchase which, if pursued with
reasonable diligence, would have given him notice that the note sued on had not been
paid, and that the vendor's lien by which it was secured had not been extinguished, and
that the deed of release on record, purporting to release them, was a mistake. Hunker
V. Estes (Civ. App.) 159 S. W. 470.

Evidence in trespass to try title to land claimed by defendants to have been wrong
fully purchased by plaintiff for S., who was trustee of the land for defendants' predeces
sors in interest, held not to show that the legal title ever passed from S. to a bona fide
purchaser. Sullivan v. Fant (Civ, App.) 160 s. W. 612.

Evidence held to justify a finding that a conveyance from complainant in exchange
for certain worthless corporate stock was obtained by the fraud of all the defendants ex

cept E., who received a deed with notice of the fraud, and was therefore not a bona fide
purchaser. Payne v. Snyder (Civ. App.) 160 S. W. 1153.

In an action by one who asserted an equitable interest in land the legal title to
Which defendants had acquired evidence .held insufficient to show that defendants were

not bona fide purchasers without notice. Meador Bros. v. Hines (Civ. App.) 165 S.
W.915.

'

Evidence in trespass to try title held sufficient to authorize a finding that a convey
ance from the common grantor to defendant's predecessors was in pursuance of a con

tract by such grantor prior to his conveyance to plaintiff's grantors, and that plaintiff's.
grantor when he purchased had knowledge of such contract of sale. Hermann v. Thom
as (Civ. App.) 168 S. W. 1037.

In an action to cancel vendors' lien notes, with intervention by defendant's wife for
cancellation of her deed, etc., evidence held to support finding that plaintiffs were not
purchasers without notice of defendant's pretended sale. Bludworth V.' Dudley (Civ,
App.) 173 s. W. 561.

Grantees in a deed held under the evidence to have notice that the' grantor had title
under a deed from a husband and wife absolute in form, but intended as a. mortgage.
Cox v. Kearby (Civ. App.) 175 S. W. 731.

SUPP.VEBN.S.CIV.ST.TEX.-96 1521



Art. 6824 REGISTRATION (Title 118

Evidence held insufficient to show that plaintiffs were bona fide purchasers without
notice of defendants' claims. Pipkin v. Ware (Civ. App.) 175 S. W. 808.

In an action to recover land which a husband had conveyed without the consent of
his wife, evidence held not to show that defendant had notice of any fraud. Ragley-Mc
Williams Lumber Co. v. Davidson (Civ. App.) 178 S. W. 785.

In partition by the illegitimate son of a married woman against a purchaser from her

husband, evidence that the purchaser had actual notice that plaintiff was the surviving
child of the married woman and had an interest in the property in controversy held suf
ficient to support judgment for plaintiff. Lee v. Frater (Civ. App.) 185 S. W. 325.

Where a grantee took land with knowledge that the cash consideration mentioned
in his grantor's deed had not been paid, and that the deed was not recorded, evidence
held sufficient to sustain a verdict that he took with notice that the deed to his grantor
was intended as a mortgage. Harris v. Hamilton (Civ. App.) 185 s. W. 409.

In action of trespass to try title, evidence held to warrant finding that purchaser
, was innocent purchaser for value, without notice of transfer of certificate under which

plaintiff claimed. Kenley v. Robb (Civ. App.) 193 s. W. 375.

29. Mortgagees as bona fide purchasers-In general-Sufficiency of evidence.-Evi
dence held to sustain a finding. that mortgage bonds were purchased without notice of
unrecorded mechanic's lien claims, where the bonds recited they were issued to repay
loan. De Bruin v. Santo Domingo Land & Irrigation Co. (Civ, App.) 194 S. W. 654.

31. Color of tltle.-Under this article, making unrecorded deeds void against subse
quent purchasers, an unrecorded deed held color of title within the three-year limitation
law (articles 5672, 5673). Phelps v. Pecos Valley Southern Ry. Co. (Civ, App.) 182 S.
W.1156.

Art. 6827. [4641] Deeds, etc., to be recorded in county where land
is situated.

Acquisition of lien by levy of executlon.-See Whitaker v. Hill (Civ, App.) 179 S.
W.539.

Art. 6828.
from, etc.

• In general.--Judgment creditor may, notwithstanding unrecorded deed, acquire a

lien by complying with arts. 5614-5616, or by levy of execution without notice under this
article and art. 6827, of a third person's ownership, and, under article 6824, subject the
land to his judgment. Whitaker v. Hill (Civ. App.) 179 s. W. 539.

Under this article and arts. 6824, 6791, an instrument is "filed with the clerk" to be
recorded as required by law when it is delivered to the clerk and by him received in his
official custody, regardless of whether it is 'then entered in the record books. American
Exch. Nat. Bank of Dallas v. Colonial Trust Co. (Civ, App.) 186 S. W. 361.

.
Under express provisions of this article, the record of a deed reserving a vendor's

lien put subsequent creditors on notice of the existence of the lien. Gulf Pipe Line Co.
v .. Lasater (Civ. App.) 193 s. W. 773.

[4642] Deed, etc., valid, against subsequent creditors

Art. 6831. [4645] Copies from land office to be recorded.
Copy of recorded land certificate.-Under this article and art. 6842, record of an as

signed land certificate, being a copy of recorded certificate, with proper acknowledgment
of one of the assignors, held constructive notice to subsequent purchasers of divestiture of
such assignor's interest. Delay v. Truitt (Civ. App.) 182 S. W. 732.

Art. 6833. [4647] Transfers of judgment to be recorded, etc.

Cited, Marschall v. Smith (Civ. App.) 158 s. W. 1047; Mc'Closkey v. San Antonio
Traction Co. (Civ. App.) 192 s. W. 1116.

Does not apply to transfer before suit.-This article does not apply to an assignment
to attorneys by plaintiff having a cause of action in tort of a one-half interest therein,
executed prior to the institution of the suit, and defendant, having judgment against
plaintiff, could not require that the judgments should be set off against each other to the
detriment of the attorneys. Davidson v. Lee (Civ. App.) 162 s. W. 414.

Art. 6835. [4649] Partition to be recorded.
Decree competent evidence, though not recorded, when.-In suit to foreclose a ven

dor's lien, where the only objection to the original judgment of partition, admitted in
evidence to show that title to the purchase notes was vested in plaintiff's wards, was

that such judgment affected title to land and had never been recorded, its admission was

proper. Stewart v. Thomas (Civ. App.) 179 S. W. 886.

Art. 6837. Suit for land; notice to be filed.
Cited, Tee� v. Brown (Civ. App.) 185 S. W. 319.

Lis pendens-In general.-Under this article and arts. 6838 and 6839, judgment can

celing vendor's lien notes is not binding on a transferee not a party, where plaintiff did
not file lis pendens. Burke-Simmons Co. v. Konz (Civ. App.) 178 S. W. 587.

Sheriff's return -on a prior execution sale of house held not notice to one foreclosing
mortgage on fixtures therein, and. removing them. Wright Bros. v. Leonard (,Civ. App.)
183 S. W. 780.

' .
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Where one who had bought a note and vendor's' lien therefor' from one who, had
brought suit on the note, in which suit defendant had filed answer setting up defenses,
'thereafter intervened in such suit as plaintiff, the question of his notice of defenses to.
the note was for the jury, even if he were not chargeable with such notice under this
article. Miller v. Poulter (Clv; App.) 189 S. W. 105.

-- Service of summons or appearance.-The doctrine of lis pendens only applies
to one who purchased from defendant after service of citation. Fielder v. Houston Oil
Co. of Texas (Civ, App.) 165 S. W. 48.

Until service of citation upon the defendant husband, the commencement of an action
for divorce, in which the wife prayed for an adjudication of their property rights, was,

not notice to purchasers of land from the husband of her interest therein. Mead.or Bros.
v. Hines (Civ. App.) 165 S. W. 915.

-- Operation and effect.-A lis pendens operates only during pendency of the suit
and only as to matters involved therein, and terminates with the judgment in the ab
sence of appeal. Rosborough v. Cook (Sup.) 194 S. W. 131.

-- Rights and liabilities of purchasers.-The rule of lis pendens does not apply to.
negotiable instruments purchased in good faith for value before maturity. Pope v:

Beauchamp (Civ. App.) 159 S. W. 867.
The purchaser of a cause of action pending suit has a right to have the cause pro

ceed in the name of his assignor; the judgment rendered inuring to the benefit of the
purchaser. Duke v. Trabue (Crv. App.) 180 S. W. 910.

,

Lis pendens purchaser is entitled to intervene in suit by his grantor to set aside deed
claimed to have been procured by grantee's fraud. Gabb v. Boston (Bup.) 193 S. W. 137.

-- Llmitations.-Where during partition suit two persons in interest conveyed a

specific tract after lis pendens notice was filed" their interest passed subject to the ter
mination of the suit, and the deed was valid, so as to stay the running of limitations in
favor of the grantee. Rosborough v. Cook (Sup.) 194 S. W. 131.

Art. 6838. Record of, how made.
Cited, Teel v. Brown (Civ. App.) 185 S. W. 319.

Art. 6839. Transfers without notice, valid.
'Cited, Teel v. Brown (Civ. App.) 185 S. W. 319.

Failure to file lis pendens.c-Under this ar-ticle and arts. 6837, 6838, judgment cancel
ing vendor's lien notes is not binding on a transferee not a party, where plaintiff did not
file lis pendens. Burke-Simmons Co. v. Konz (Civ, App.) 178 S. W. 587.

Art. 6840. Effect of notice.
Cited; Teel v. Brown (Civ. App.) 185 S. W. 319.

Art. 6841. [4651] Titles to chattels, where recorded.
Cited, Farmer v. Evans (Civ. App.) 192 S. W. 342 (in dissenting opinion).
"Valuable consideration without notice."-The term "valuable consideration without

notice," in this article, qualifies not only "purchasers" but "creditors." Biggerstaff v:

McGill (Civ. App.) 175 S. W. 711.

Art. 6842. [4652] Record of any grant, etc., when notice.
Cited, Billingsley v. Houston Oil Co. of Texas (Civ. App.) 182 S. W. 373.

Record as notice--In general.-Where a trust deed was executed as further securi
ty for a vendor's lien note, and, on default, the property was sold and the trustee's deed
placed on record, a subsequent purchaser from the vendee took with notice of the fore
closure deed and was not an innocent purchaser for value. 'Wood v. Smith (Ctv. App.)
165 S. W. 471.

Purchaser of land located under' certificate from heir of certificate holder's devisee
held not entitled to protection as an innocent purchaser, as against those claiming under
a transfer of the certificate; the records of the county having been destroyed by fire so

that they disclosed nothing as to the title. Temple Lumber Co. v. Broocks (Civ. App.)
165 S. W. 507.

Subsequent purchasers of land could not claim as innocent purchasers for value,
where, at the time of the conveyance to them, there was then recorded a prior deed
covering the same land, executed by their grantors. Green v. Eddins (Civ. App.) 167 S.
W.196.

A recorded deed is constructive notice only of the facts which it recites, but a party
is chargeable with notice of what a reasonably prudent person, with knowledge of the
facts, would have ascertained by inquiry, where he has actual knowledge of a deed or

its record. Fennimore v. Ingham (Civ, App.) 181 S. W. 513.
The assignment of a vendor's lien is within the registration statutes. Biswell v:

Gladney (Civ. App.) 182 S. W. 1168.
When a conveyance has been promptly recorded, creditors whose claims arise there

after cannot attack it as fraudulent. Martin v. Jourdanton Mercantile Co. (Civ. App.)
185 S. W. 583.

The registration of defendants' conveyances and payment of taxes, as shown on the
tax rolls, together with their use of the land, conclusively charged plaintiffs with notice
of their adverse holding. Huling v. Moore (Civ. App.) 194 S. W� 188.

'
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-- Facts of which record Is notice.-Subsequent purchasers of parts of a tract of
mortgaged property are charged with constructive notice of the rights of previous pur
chasers, whose conveyances are of record, to have the lands alienated last first sold for
the satisfaction of the vendor's mortgage. Powell v. Stephens (Civ. App.) 163 S. W. 672,
judgment modified on rehearing 164 S. W. 1058.

Where land passes to one member of a community by deed or judgment, the legal
title is vested in that

:

one, and such deed or judgment is not notice to bona fide pur
chasers for value of the community interest of the other. Mitchell v. Schofield, 171 S.
W. 1121, 106 Tex: 512, affirming judgment (Civ. App.) 140 S. W. 254.

Under this article and art. 6831, record of an assigned land certificate, being a copy
-or recorded certiflca.te, with proper acknowledgment of one of the assignors, held con

.structive notice to subsequent purchasers of divestiture of such assignor's interest. De
lay v . Truitt (Civ. App.) 182 S. W. 732.

A subsequent purchaser of part of land subject to a common charge has construe
i.ive notice of the equities of a prior grantee of another part of the same land, whose deed
is on record. Biswell v. Gladney (Civ. App.) 182 S. W. 1168.

Where the father died, and the mother then 'conveyed half of the land to each of two
:sons, if she in fact held the land in trust for all the children, the record of her convey
.ance to the other children and heirs was notice of adverse ownership and possession by
the grantees. Jung v. Petermann (Civ. App.) 194 S. W. 202.

-- Persons affected with notice and notice of Instruments not In chain of title.
A purchaser of land is chargeable with notice of a prior deed of his vendor to an

-other person which has been duly recorded. Raley v. D. Sullivan & 'Co. (Civ, App.) 159
S. W. 99.

Purchaser of land from heir of devisee of certificate holder held put upon inquiry and
charged with notice of the transfer of the certificate on file in the general land office.
'Temple Lumber Co. v. Broocks (Civ, App.) 165 S. W. 507.

Written assignment and conveyance of vendor's lien notes against plaintiff and a

·defendant jointly and of the superior title retained to secure- them held an instrument
-entitled to record under art. 6823, permitting the recording of deeds, mortgages, etc., and,
after record, constructive notice to one purchasing defendant's undivided half interest
-of plaintiff's right to enforce payment of defendant's part of the joint indebtedness. Hol
loman v. �xford (Civ. App.) 168 S. W. 437.

Where a grantor, who owned only an undivided one-half interest in a section, con

veyed through mistake his entire interest to another instead of a one-fourth interest,
.as was intended, the record of a subsequent deed by the grantor to a second grantee of
the remaining one-fourth interest is not constructive notice to creditors of the first gran
tee. Cetti v. Wilson (Civ. App.) 168 S. W. 996.

A purchaser of real estate is unaffected by a recorded chattel mortgage on a fixture
becoming a part of the realty. Murray Co. v. Randolph (Civ. App.) 174 S. W. 825.

A subsequent deed of record does not afford constructive notice to an anterior hold
-er of an interest in the land. Biswell v. Gladney (Civ. App.) 182 S. W. 1168.

The record of a quitclaim deed, not on its face showing that the grantor and grantee
contracted in regard to the grantor's debt for purchase moriey rof a larger tract, as a

part of the real consideration, affords notice of the equities to a subsequent assignee of
the vendor's lien notes. Id.

A purchaser from M. held put on inquiry as to outstanding vendor's lien notes, as

signed as collateral, by recorded deed of M. to S. retaining a vendor's lien and deeds re

-conveying to M., reciting that he assumed payment of the notes. Henningsmeyer v.

First State Bank of Conroe (Civ. App.) 192 S. W. 286.
.

Grantee held not charged with notice of existing vendor's lien note, though deed to
his grantor contained an added initial. Knox v, Gruhlkey ('Ctv, App.) 192 S. W. 334.

-- Defective records.-A record of a deed of trust held not constructive notice to
.a subsequent purchaser because of the inaccuracy of the description if intended to apply
to the land bought by the subsequent purchaser. Higginbotham Bros. & Co. v. Breed
(Civ. App.) 160 S. W. 117.

-- Particular instruments.-As a single man could acquire land under the Pre-
-emptlon Act of January 22, 1845, and Paschal's Dig. art. 4341, patent to R. as assignee
of rights of S. so acquired, was not notice to R.'s vendee of community interest of S.'s
wife. Kirby Lumber Co. v. Smith (Civ. App.) 185 S. W. 1068.

Against mortgagor and subsequent mortgagee and purchaser with knowledge, de
'scription in mortgage, followed in foreclosure judgment and sheriff's deed of mortgaged
chattels and land, is sufficient; the property being capable of identification -by aid of
extrinsic evidence. Walter Connally & Co. v. Continental State Bank of Big Sandy (Civ.
.App.) 189 S. W. 311.

CHAPTER FIVE

GENERAL PROVISIONS

Article 6858. [4669] Attachments to be recorded, when.
Notice of prior conveyance.i--Pjatnttrt, in action for sheriff's ..failure to record an at

i.achment lien, held not entitled to damages if when he obtained the attachment he had
.actual notice of a prior conveyance by the attachment defendant. Neville v. Miller, 171
s. W. 1109.
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TITLE 119

ROADS, BRIDGES AND FERRI;8S
[See Appendix for list of local road laws.]

Chap,
1. Establishment of public roads.
la. State highway department.
4. Powers and duties of overseers.
5. Road commissioners.

Chap.
6. Road superintendents.
7. Road law for counties having forty

thousand inhabitants or over.

8a. Motor and other vehicles.

CHAPTER ONE

ESTABLISHMENT OF PUBLIC ROADS

Art.
6859. What roads declared public.
6860. Commissioners' courts to open.
6861. Not to be changed unless, etc.
6863. First class roads from county seat to

county seat, etc.
6866. When damage excessive, etc.
6870. Such roads to be changed, when.
6871. General classification of roads.
6877. How laid out, etc.
6879. Duty of jury, etc.

Art.
6880. Notice to owner, etc.
6882. If report approved, to be. paid, etc.
6883. May order opening, but damages to

be paid first, etc.
6889. Roads on line between different own-

ers, etc.
6894. May open on line, when.
6899. Right to erect gates.
6901. Commissioners as supervisors.

Article 6859. [4670] What roads are declared to be public.
Constitutlon.-Const. art. 3, § 56, forbidding the Legislature to pass any local or spe

cial law in reference to certain matters, was annulled, in so far as it related to the main
tenance of public highways and roads, by the amendment to article 8, § 9. Altgelt v.

Gutzeit (Civ. App.) 187 S. W. 220.
Under authority of the Legislature, under the amendment to Const, art. 8, § 9, to

pass local laws relating. to highways, such a law is not objectionable, notwithstanding 'It
incidentally regulates county affairs. Id.

Prescriptlon.-In a prosecution for obstructing a public road, wheore the road did not
coincide with the road as laid out, certain evidence held sufficient to support a finding
that the state had acquired title by limitation. Rust v. State, 71 Cr. R. 283, 158 S. W. 519.

Where at time a highway was laid out the owner of land, across which was an old
road, told the jury of view that {he public might continue to use such road until he
fenced the land, the subsequent public use of the road was not adverse to his title. Id.

Where the public use of premises is merely permissive, there is no basis for a claim
of a right of 'way by prescription. West v. City of Houston (Civ. App.) 163 S. W. 679.

Where the public used a way over the land of defendant's predecessors- in title for
more than 30 years, the public acquired a highway by prescrtptton. Wheeler v. McVey
(Civ. App.) 164 S. W. 1100.

.

Where a use by the public of uninclosed land of a tract, not platted into lots or

streets, was permissive only, an easement of a public way by prescription could not be
acquired. Bryson v, Abney (Civ. App.) 171 S. W. 508.

In a suit to remove a cloud from title to a strip of land, evidence held to warrant
a finding that the land had become a public alley by prescrtptlon. Perrow v. San An
tonio & A. P. nv. Co. (Civ. App.) 181 S. W. 496.

Use by the public as a passage of a railroad right of way for the period of three
years is not sufficient to constitute a dedication of the highway by prescription. Craig
v. Ft. Worth & D. C. Ry. Co. (Civ. App.) 185 S. W. 944.

Dedication.-Proof that a road was indicated and named as a public road on a plat
filed before the controversy arose, and. that it was referred to several times in the tes
timony, is not sufficient to establish, as a matter of law, that it was a ptiblic road. Dees
v. ThompEon (Civ. App.) 166 S. W. 56.

Art. 6860. [4671] Commissioners' courts to open, etc.

Cited, Moody v. Hemphill County (Giv. App.) 192 S. W. 265.

Jurisdiction and powers of commissioners' court.-Under this article and arts. 6861,
6871, 6883, 6889, 6894, relating to the establishment of public roads, the commissioners'
court cannot layout highways unless a public necessity therefor exists. Moseley v. BTatd-
'ford (Civ, App.) 190 S. w. 824.

'.
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Art. 6861. [4672] Shall not be changed, except, etc.
Changing location of road.-Where no road has been opened, order of commissioners'

court setting aside order that road be opened and ordering it laid out in a different loca
tion, is not within this article. Rankin v. Noel (Civ. App.) 185 S. W. 883.

Authority of commissioners' court to layout highways.-Under this article and arts,
6860, 6871, 6883, 6889, 6894, relating to the establishment of public roads, the commis
sioners' court cannot layout highways unless a public necessity therefor exists. Moseley
v. Bradford (Clv. App.) 190 S. W. 824.

Art. 6863. [4674]
seat, etc.

Cited, Moody v. Hemphill County (Civ. App.) 192 S. W. 265.

First class roads from county seat to count¥

Compliance with article.-A substanttal compliance with this article, as to laying out
roads over direct route to the county seat of adjoining county, is sufficient, and that a
road veered a few miles from the most .dtrect 'route is no ground for complaint. Currie
v, Glasscock County (Civ. App.) 183 S. W. 1193.

Injunction.-Petition for injunction alleging the commissioners' court fraudulently laid
out a first-class 60-foot road several miles to the side of the route required by this arti
cle, eo as to pass through plaintiff's lands, states' ground for 'relief. Currie v. Glasscock
County (Civ. App.) 179 S. W. 1095.

The commissiDners' court can be enjoined, if, in laying out a 60-foot road under this
article, it has transcended its authority er grossly abused its discretion. Id.

If the commissioners' court' in laying out a first-class so-roob road is acting in sub
stantial compliance with this article, it cannot be enjoined, though the 'road would ir
reparably injure one's land. Id.

Refusal to submit question.-Where the road as laid out was in compliance with this
article, and verdict might have been directed against the landowners, refusal to submit
whether the road was in accordance with the statute was not error. Currie v. Glasscock
County (Civ. App.) 183 S. W. 1193.

Art. 6866. [4677] When damages are excessive, etc.
Cited, Polk v. Roebuck (Civ. App.) 184 S. W. 513.

Void Judgment.-Under Const. art. 5, § 8, and in view of this article, judgment of
commissioners' court of San Augustine county, illegally allowing amounts to a county
commissioner in connection with roadwork and ordering illegal warrants therefor, held
void and subject to collateral attack. Slaughter v. Knight (Civ. App.) 184 S. W. 539.

InJunction.-Injunction is the proper remedy where the commtsstoners' court is pro
ceeding without authority to open a first-class 60-foot road, this arttcle giving appeal
only as to adequacy of.damages. Currie v. Glasscock County (Civ. App.) 179 S. W. 1095.

Jurisdiction' on appeal.-Under this article, appeal from award of damages in proceed
ings to layout a first-class road is to the district court; art. 6882 applying to other
classes of roads. Moody v. Hemphill County .(Civ. App.) 192 S. W. 265.

Art. 6870. [4681] Such roads to be changed, when.
Cited, Moody v. Hemphill County (Civ. App.) 192 S. W. 265.

Art. 6871. [4682] To classify all public roads.
In general.-Under this article and arts. 6860, 6861, 6883, 6889, 6894, relating to the

establishment of public roads, the commissioners' court cannot layout highways unless
a public necessity t.herefor exists. Moseley v. Bradford (Civ. App.) 190 S. W. 824.

Art. 6877. [4688] How laid out.
Sufficiency of description in report.-Where the jury of freeholders laid out a county

road, marked it on the ground, and deecrtbed it with 'reference to a prior road, the report
containing such description, was sufficient under this article, though the location with
respect to surveys crossed was not given. Currie v. .Glassccck County (Civ, App.) 183 S.
W. 1193.

Art. 6879. [4690] Duty of jury to perform the work and report.
Sufficiency of report.--:-Where the jury of view in highway proceedings were only au

thortzed to layout a third class road, their report was not fatally defective in reciting
the laying out of a "road" instead or a "third class road." Ross v. Veltmann (Civ, App.)
161 S. W. 1073.'

.

Term for passing on report.-It was not necessary that the commissioners' court shourd,
pass on the report of the jury of view at the first term or at a regular term of such
court. Ross v, Veltmann (Civ. App.) 161 S. W. 1073.

Art. 6880. [4691] Notice to owner.

Recording character of notlce.-It is not esserrtial to the legality of proceedings to e8-
tablish a highway that the character of the notice given be made a 'matter of record;
Ross v, Veltmann (Civ. App.) 161 S. W; 1073.
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Notice of date of passing on rep'ort.-The law does not require notice to the land

owner of the date when the commissioners' court will pass on the report of the jury of

view. Ross v . Veltmann (Civ. App.) 161 S. W. 1073.

Notice of intention to pass new order to cure defect.-An order having been held de
fective in certain particulars, an objecting landowner was not entitled to notice of an in

tention of the commtsstonera' court to pass a new order to cure the defect. Roas v. Velt
mann (Civ. App.) 161 S. W. 1073.

Waiver of objecrl:ion to notice.-An objection to notice of intention to layout a high
way, in that it was signed by only one member of the jury of view, was warved by the
landowner's appearance pursuant to the notice. Ross v. Veltmann (Civ. App.) 161 S.
W. 1073.

Art. 6882. [4693]' If report approved, damages to be paid, etc.

AppeaJ.-Under art. 6866, appeal from award of damages in proceedings to layout a

first-class road is to the district court; this article applying to other classes of roads.
Moody v. Hemphill County (Oiv. App.) 192 S. W. 265.

Restraining opening of road.-Recitals as to necessity in condemnation proceedings to
establish a public road do not controvert positive and uncontroverted testimony, upon
an injunction hearing that there was no public necessity for the road. Moseley v. Brad
ford (Civ. App.) 190 S. W. 824.

Art. 6883. [4694] Court may order opening of road, but damages
assessed must be first paid, etc.

Authority of commissioners' court.-Under this article and arts. 6860, 6861; 6871, 6889,
6894, relating to the establishment of public roads, the' commissioners' court cannot lay
out highways unless a public necessity therefor exists. Moseley v. Bradford (Civ, App.)
190 S. W. 824.

.

Taking private property for the benefit of an individual by a municipal body is a le
gal fraud upon the owner's rights, although there was no fraudulent intent in doing
so. Id.

Sufficiency of order.-Mere conference by county commlsstoners, and verbal agree
ment to open road, without vote being taken, does not constitute an order to open the
road, and is invalid. Rankin v. Noel (Civ. Ajip.) 185 S. W. 883.

Art. 6889. [4700] Roads onlines,
Authority of commissioners' court.-Under this article and arts. 6860, 6861, 6871, 6883,

6894, relating to the establishment of public roads, the commissioners' court cannot layout
highways unless a public necessity therefor exists. Moseley v. Bradford (Civ. App.) 190
S. W. 824.

Art. 6894. [4705] May open lines, when.
Authority of commissioners' court.-See Moseley v. Bradford (Civ. App.) 190 S. W.

824; note under art. 6889.

Art. 6899. [4710] Right to erect gates.
Nature of road.-Since only a third class road can have gates erected across it an

order making it optional with landowners to gate a road shows creation of a third class
road. Rankin v. Noel (Civ. App.) 185 S. W. 883.

Art. 6901. [4712] Commissioners as supervisors.
Constitutionality of statute fixing salary for county commlssioner.-Under Const. art .

.3, § 35, and article 3, § 56, and in view of Vernon's Sayles' Ann. Civ. St. 1914, arts.' 2274,
2275, 3870, 6901, and Sp. Acts 33d Leg. c. 77, §§ 3, 6, 7, 14, and 27, held, that section 5
thereof, fixing an annual salary for a county commissioner, was not unconstitutional as

embracing two subjects. Altgelt v. Gutzeit (Civ. App.) 187 S. W. 220.

Liability of county commlsaloner- and aure tlesv=Under Sp. Laws 1903, c.' 25, § 1, mak
'ing' county commtssioners of San Augustine county ex officio road commissioners, county
commissioner and sureties on bond as such are not liable for sums coming into his hands
for road purposes. Polk v. Roebuck (Civ. App.) 184 s. W. 513.

DECISIONS RELATIN,G TO ESTABLISHMENT OF PUBLIC ROADS IN GENERAL

Easement alone acquired by condemning county.-A county, by condemning land for
a public highway, only acquires an easement therein; the fee remaining in the original
owner, International & G. N. R. Co. v. Boles (Civ. App.) 161 S. W. 914.
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CHAPTER ONE A

STATE HIGHWAY DEPARTMENT
Art.
6904%.
6904%a.

Department created.
Appointment and tenure of mem

bers of commission; vacancies.

Chairman; duties; compensations;
quorum; meetings; reports; quar
terly statements.

Oath and bond of members of com

mission.
State highway engineer; salary

and expenses; bond; duties; re

ports.
Rules and regulations; records.
Statistics as to roads; investiga

tions; advice and information to
local officials.

Rules for determination of fitness
of road engineers.

State highway engineers to make
and keep state road map.

County road maps; data as to
road material; separation of

6904%b,

6904%c.

6904%d.

6904%e.
6904%f.

6904%g.

6904%h.

6904lhi.

Art.
county map by state engineer;
connection of roads adjoining
counties. .

6904%j. Plan for system of state roads;
construction of such roads.

6904lhk. Allotment of state aid;' amount �
maintenance of roads construct
ed; failure to maintain. .

6904%1. Laboratories of agricultural and
mechanical college and university
of Texas available to commis

sion; purchase of materials and

payment for labor.
6904%m. Convict labor.
6904%n. Expenditure of moneys contribut

ed by United States government.
6904lho. Assent to act of Congress relating

to aid in construction of rural

post roads.

6904lhp. Same; duties of state highway
commission.

Article 6904%. Department created.-There is hereby created a de

partment of the public service of the State, to be known as the State
Highway Department, the administrative control of which shall be
vested in the members of the State Highway Commission and the State
Highway Engineer hereinafter provided for in this Act. The said De

partment shall be furnished with adequate office room at the State Cap
itol, which office shall be the repository of all records of the department.
(Act April 4, 1917, ch. 190, § 1.]

..

Explanatory.-Sec. 26 makes an approprlatlon to carry out the provlaions of the act.
Sec. 27 (set forth as art. 7012%i, post) repeals all laws in conflict and declares that the
invalidity of a part of the act shall not affect the remaining' portions.

Art. 6904ljza. Appointment and tenure of members of commission;
vacancies.-The Governor shall, within sixty days after this Act be
comes effective, by and with. the advice and consent of. the Senate, ap
point three citizens of the State as a Board of Highway Commissioners,
hereinafter referred to as the State Highway Commission or the Com
mission. The term of office of the members of the Commission shall be
for a period of two years, except that the members of the commission
first appointed shall serve until February 15, 1919, or until their succes

sors shall have been appointed and have qualified. All vacancies in the
membership of the Commission shall be filled in the same manner as is

prescribed for the original appointment. [Id., § 2.]
Art. 6904%b. Chairman; duties;' compensations; quorum; meet

ings; reports; quarterly statements.-The Governor, in making the ap
pointment of Highway Commissioners, shall designate one as Chair
man of the Commission. The duties of the members of the Commis
sion shall be such as the administration of the provisions of this Act

require; attendance upon all regular meetings of the Commission as

provided in this Act, and such special meetings as the rules that may
be adopted by the Commission for its guidance may provide, or that

may be called by the chairman of the Commission. The Commission
shall formulate plans and policies for the location, construction and main
tenance, in co-operation with the counties, of the State, or under the
direct supervision and control of the State Highway Department, of a.

comprehensive system of State Highways and public roads, and shan
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perform such other duties as may be conferred upon them by law. The
members of the Commission shall be allowed actual and necessary ex

penses incurred in the performance of the duties of their said offices,
and shall each receive a per diem of ten ($10.00) dollars for each day
actually devoted to the work of the Department, the aggregate of such

per diem, in no case to exceed the sum of one thousand ($1,000.00) dol
lars for each member in anyone calendar year; such expense and per
diem to be paid from the funds provided for by this Act. Two mem

bers of the Commission shall constitute a quorum necessary to the
transaction of business. Regular meetings of the Commission shall be
held once each morith at the State Capitol. Biennially, a report of the
work of the Commission shall be submitted to the Governor and the
Legislature, together with the recommendations of the Commission and
the recommendations of the State Highway Engineer. Provided, that
a quarterly statement shall be prepared and filed in the records of the
Department, and a copy transmitted to the Governor, which shall con

tain an itemized statement of all monies received and from what source,
together with an itemized statement of all monies paid out and for what
purpose; and provided further that these reports shall be treated as

public documents and open to public inspection. [Id., § 3.]
Art. 6904%c. Oath and bond of members of commission.-Each

member of the State Highway Commission shall file his oath of office
with the Secretary of State and execute a bond payable to the State of
Texas, to be approved by the Governor, conditioned upon the faithful
discharge of duty in office, in the sum of five thousand ($5,000.00) dol
lars each, the premium for which bonds shall be paid out of the funds
in this Act provided for. [Id., § 4.]

Art. 6904%d. State Highway Engineer; salary and expenses;
bond; duties; reports.-As soon as practicable after their qualification
for office the State Highway Commission shall elect a State Highway
Engineer who shall be a competent civil engineer and graduate of some

first class school of civil engineering, experienced and skilled in high
way construction and maintenance, and who shall receive an adequate
salary in the discretion of the Commission, and shall be allowed actual
traveling and other expenses while absent from the State Capitol in the
performance of duty under the direction of the Commission; and who
shall hold his position until removed by the Commission. Before en

tering upon his duties, the State Highway Engineer shall execute a bond
payable to the State of Texas in such sum as in the judgment of the
Commission may be necessary, conditioned upon the faithful perform
ance of his duties, such bond to be approved by the Commission and
filed with the Secretary of State. The Highway Engineer shall act with
the Highway Commission in an advisory capacity, without vote, and he
shall submit reports to the Commission quarterly, annually and bien
nially, setting forth in detail the progress of public roads construction,
and a statement detailing the expenditures therefor, under the direction
of the Department as provided in this Act. [Id., § 5.]

Art. 6904%e. Rules and regulations; records.-The State Highway
Commission shall establish and make public proclamation of all rules
and regulations for the conduct of the work of the Department as may
be deemed necessary, not inconsistent with the provisions of this Act;
and the Department shall maintain a record of all proceedings and offi
cial orders and keep on file copies of all road plans, specifications and
estimates, prepared by the Department or under its direction. [Id., § 6.]
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Art. 6904%f. Statistics as .to roads; investigations; advice and in-'
formation to local officials.v-The State Highway Department shall col
lect information and compile statistics relative to' the mileage, character
and condition of the public roads in the different counties of the State,
and the cost of construction of the different classes of roads in the va

rious counties. It shall investigate and determine the methods of road
construction best adapated to the different sections of the State, and
shall establish standards for the construction and maintenance of high
ways, bridges and ferries, giving due regard to all natural, conditions,
and to the character and adaptability of road building material in the
different counties. The Department may, at all reasonable times, be
consulted by county, and city officials for any information or assist
ance it can render with reference to the highways within such coun

ties or cities, and it shall be the duty of the State Highway Depart
ment to supply such information when called for by city or county
officials; and it may call upon all such officials for any information nec

essary to the performance of its duties under this Act. Upon request
of the Commissioners' Court of any county, the State Highway De

partment shall consider and advise concerning general plans and spec
ifications for all road construction to be undertaken from the proceeds
of the sale of bonds or other legal obligations issued by a county, or by ,

any sub-division or defined district of any county; and it shall be the

duty of the Commissioners' Court, county road superintendent, or official
acting under the authority of the commissioners' court, to obtain all the
available information and advice from the office of the State Highway
Department relative to road construction and maintenance suitable to
the county, political sub-division or defined district in which such roads
are to be constructed before any of the proceeds from such bond issues"
are expended by, or under the direction of the commissioners' court.

[Id., § 7.]
Art. 6904%g. Rules for determination of fitness of road engineers.

-The State Highway Department shall adopt such rules as are found
necessary to determine the fitness of engineers making application for
highway construction work and upon the formal application of any
county or organized road district thereof, or" of any municipality, the
Commission may recommend for appointment a competent civil engi
neer, and graduate of some first class school of civil engineering, skilled
in the knowledge of highway construction and maintenance. [Id., § 8.]

Art. 6904Vzh. State Highway Engineer to make and keep state road
map.-The State Highway Engineer shall, as soon as practicable after
qualification for duty, cause to be made and kept in form convenient
for examination in the office of the Department; a complete road map of
the State as represented in the road construction of the various coun

ties, and such map shall be regularly revised as construction proceeds
in the different counties. [Id., § 9.1

Art. 6904ljzi. County road maps; data as to road material; prep-'
aration of county map by state engineer; connection of roads of ad
joining counties�-The commissioners' court of each county in the State,
within twelve months after this Act becomes effective, shall have pre
pared county road maps in duplicate, showing the approximate location
of all public roads within the county. Such county maps shall further
show the location at the county lines 'of comrnecting roads, of all ad':'
joining counties, Or in the absence of such connecting roads, the com

missioners' court shall submit a statement setting forth the public im
portance' of such connecting roads in such adjoining county or counties.
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The commissioners' court of each such county also .shall designate such
of the roads in the said county as would, in the judgment of the court,
represent part of an adequate system of State highways to the various
market and business centers of the State, and connect such principal
traffic centers. One of the said county maps shall be filed in the office
of the county clerk of each county, and the other map, duly certified
by the commissioners' court, shall be filed with the State Highway De

partment. The county commissioners' court shall, at the time of filing
such county map, furnish the State Highway Department, a statement
of the location in such county, estimated extent and availability of all
material deemed suitable for the building of roads. Should the com

missioners' court of any county for any reason fail to provide such maps
and information to the State Highway Department within the time
specified, the State Highway Engineer shall have such maps and infor
mation of such county prepared under his supervision, and the com

mittee shall be empowered to deduct the expenses thereof from the first
allotment of funds to such county to accrue from registration fees of
motor vehicles under the provisions of this Act. Should the public
roads of any two adjoining counties representing a necessary part of
the system of State highways, as designated by the State Hiahway De
partment in accordance with the provisions of this Act, fail to connect;
the State Highway Engineer shall make or cause to be made, an inves
·tigation in the respective counties and report to the Commission, which
shall notify the commissioners' court of such ·county or counties of
what is necessary to complete the connection of such State highways,
and if such county or counties shall fail to make or complete such con

nections on roads, which constitute a part of the system of State high
ways within six months after notice has been .given by the State High
way Department, the commission shall be empowered to direct the
State Highway Engineer to complete such connection, and the com

mission shall be empowered to deduct the expense thereof from the al
lotment of funds to such county or counties to accrue from registratiori
fees of motor vehicles and motorcycles as hereinafter provided for in
Section 23 of this Act [Art. 7012%g]; the expense of maintenance there
after to devolve upon such county or counties. [Id., § 10.]

Art. 6904%j. Plan for system of state roads ; construction of such
roads.-The State Highway Engineer shall prepare, under the direc
tion and with the approval of the commission, a comprehensive plan
providing a system of State highways, and it shall be the duty of the
commission to advance the construction of such State highways in
co-operation with the counties of the State, or under the direction,
supervision and control of the State Highway Department, as the nec

essary funds for construction may be available. A copy of such plans
of State highways shall be furnished by the Department to each county
commissioners' court .in the State, to be dispalyed in the office in which
the road records of the county are kept. [Id., § 11.]

,

Art. ·6904%k. Allotment of state aid; amount; maintenance of
roads constructed; failure to maintain.-Whenever the commissioners'
court of any county shall desire, and' is prepared, to construct one or

�ore miles of public roads constituting a part of the system of State
hIghways as designated by the Department, such court may make ap
plica�ion for an .all�tme.nt of State. aid from the State highway fund,
and-if such application IS accompanied by plans, profiles and estimates
prep.ared in accord�n�e with the reuireme�ts. of .the State Highway'
Engineer, the commisston shall file such application m the order in which
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it is received; and when such roads shall be constructed according to

specifications and under the supervision of the highway engineer, the
commission shall make an allotment of aid from any monies available
in the State highway fund, not to exceed one-fourth of the cost of con

struction; provided, such State aid may not be expended to aid in con

structing more than ten miles of 'road in any county during anyone
year. In counties in which the assessed valuation of property, in the
judgment of the commission, does warrant the construction of sections
of the system of State highways necessary to provide the State with
trunk roads, or to connect market centers of the State as provided in
this Act, the commission may, in its discretion, increase such allotment
of State aid not to exceed one-half of the cost of constructing not more

than ten miles of such part of the system ·of State highways in each
of such counties in one year. All parts of the system of the State high
ways that may be constructed with State aid, as provided in this Sec
tion, shall be maintained at the expense of the county in which such
part of the highway is located, in accordance with plans approved by
the State Highway Department, and failure to maintain such Sections
of State highway, shall forfeit any further State aid until such mainte-
nance work shall have been done. [Id., § 12.]

.

Art. 6904%l. Laboratories of Agricultural and Mechanical College
and University of Texas available to commission; purchase of materials.
and payment for labor.-The laboratories maintained at the Agricultural
and Mechanical College of Texas and at the University of Texas shall be
at the disposal and direction of the State Highway Engineer for the
purpose of testing and analyzing road and bridge material, and it shall
be the duty of those in charge of said laboratories to co-operate with and
assist the State Highway Engineer, to the end that the best interests of
the State, may be advanced .in this connection. The commission shall
purchase all necessary supplies and materials required in the adminis
tration of this Act, and shall have authority to employ all clerical and
other assistance necessary to carry out the provisions of this Act, and
it shall pay such labor the reasonable and customary price per day,.
month or year for the class of work performed. [Id., § 13.]

Art. 6904%m. Convict labor.s=The labor of State prisoners may be
utilized in construction or maintenance work on any road designated by
the State Highway Department as forming a part of the system of State
highways, upon such terms as may be agreed upon by the State High
way Commission and the State Prison Commission and approved by the
Governor of Texas. [Id., § 14.].

.

Art. 6904%11. Expenditure of moneys contributed by United States
government.-Any funds for public road construction in the State of
Texas appropriated by the United States Government, shall be expended
by and under the supervision of the State Highway Department only
upon a part of the system of State Highways. [Id., § 15.]

Note.-Sections 16 to 27 of this act relate to the registration and regulation of motor
vehicles, and are set forth as articles 7012% to 7012%i, inclusive, of the Civil Statutes
and art. 820a of the Penal Code.

Art. 69041jzo. Assent to Act of Congress relating to aid in construe
tion of rural post roads.-That the assent of the State is hereby expressed
to the provisions of an Act of the Sixty-fourth Congress of the United
States, approved July 11, 1916, being "An Act to provide that the United
States shall aid the States in the construction of rural post roads, and for
other purposes." [Act March 2, 1917, ch. 54, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.
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Art. 6904%p. Same; duties of State Highway Commission.-The
State Highway Commission of Texas is authorized to co-operate with
the United States Government, through the Federal Department of
Agriculture, and to enter into all necessary agreements with the United
States Government relating to the construction and maintenance of rural

post roads covering each of the five years for which Federal funds are

appropriated in the said Act of Congress, and, to submit such plans for
construction and maintenance as may be required in carrying out the

provisions of the said Act of Congress in its application to this State;
and all Federal funds appropriated to this State under the said Act of
Congress shall be expended upon the highways comprising a system of
State highways, as may be determined by theState Highway Commis
sion. [Id., § 2.]

CHAPTER FOUR

POWERS AND DUTIES OF OVERSEERS
Art.
6934. Timber for causeways and bridges.

Art.
6935. Construction of causeways.

Article 6934. [4744] Timber for causeways and bridges.
Cited, Coleman-Fulton Pasture Co. v. Aransas County (Civ. App.) 180 S. W. 312.

Art. 6935. [4745] Construction of causeways; ditches may be cut
on land of adjacent owners, when.

Liability of county.-Under this article, a county was liable for damages to adjacent
landowners for the overflow of their lands incident to the construction of a road, though
there was no technical taking of the property. Palo Pinto County v. Gaines (Civ. App.).
168 S. W. 391.

CHAPTER FIVE

ROAD COMMISSIONERS

Article 6947. [4757] Powers and duties.
Power to open road of second class.-Under Acts 27th Leg. c. 49, road law of Fayette"

Frio, and Uvalde, counties, where commissioners' court of Frio county never ordered road
commissioner of precinct to open road of second class, such commissioner had no power'
to do so. Rankin v. Noel (Civ. App.) 185 S. W. 883.

CHAPTER SIX

ROAD SUPERINTENDENTS
Art.
6959. Other duties of road superintendent.
6960. Superintendent to divide county in-

to road districts; keep record, etc.
6965. Superintendent to make the best con

tract, etc.

Art.
6966. Commissioners' court may let con

tract for w-ork; advertisement for
bids; bond of contractor; appro
priation.

6968. Donations for road purposes; drains.

Article 6959. [4769] Roads and bridges to be kept in repair; his
duty, etc.

Cited, Coleman-Fulton Pasture Co. v. Aransas County (Civ. App.) 180 S. W. 312.

Art. 6960.. [4770] County shall be divided into precincts or dis
tricts.

Discretion of commissioners' court.-The determination of the area of a proposed road
district. the sufficiency of the petition, and other prerequlsttes to its establishment are
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within the discretion of the commissioners' court, and the motives of the petitioners can
not be considered in determining the validity of establishment. League v. Brazoria County
Road Dist. No. 13 (Civ. App.) 187 S. W. 1012.

'

Art. 6965. [4775] Shall make the best contracts, etc.

Liability of members of permanent road board.-The members of a permanent road
board are individually liable under Sp, Acts 31st Leg. c. 72, for damages resulting from
the withholding of a warrant from the persons entitled thereto. First Nat. Bank of
Paris, v. O'Neil Engineering Co. (Civ. App.) 176 S. W. 74.

Consent of road board as waiver.-Where a road contractor asked and was given
permission by the board to have the work completed by his surety, there was no default
by him in the performance of the contract. First Nat. Bank of Paris v. O'Neil Engineer
ing Co. (Civ. App.) 176 S. W. 74.

The consent by a road board to the completion of the work by the contractor's surety
is a waive'!' of damages occasioned by the default of the principal. Id.

Art. 6966. [4776] May improve roads and bridges by contract.
Cited, Coleman-Fulton Pasture Co. v. Aransas County (Civ. App.) 180 S. W. 312.

Transportation of road materials.-Before the passage of the road act Of March 31,
1913, giving the highway commissioners of L. county power to contract as to highways,
the commissioners' court of that county could contract for the transportation of Toad ma

terials, and the county should pay the contractor one-half the amounts it saved under
a special agreement with a railroad company for the 'transportation of the material.
Marshall v: Simmons (Civ. App.) 159 S. W. 89.

Statute as affecting prior contracts.-The passage of Act March 31, 1913, giving power
to make road contracts to highway commissioners, did not affect lawful contracts made
by the commissioners' court prior to that date. Marshall v, Simmons (Civ. App.) 159
S. W. 89.

Art. 6968. [4778] May accept donations, etc.

Liability of county under .contract to. expend amount of donatlon.-Under section 4
of the special road law of 1903 for Nacogdoches county, where private parties donated

$1,200, to be expended on a road, and the commtssloner's' court appropriated only $800, it
could authorize the commissioner to contract for services in a sum not exceeding the

,balance of the $1,200 not appropriated, and the county would be liable therefor. Millard

v. Nacogdoches County (Civ. App.) 170 S. W. 828.

CHAJ>TER SEVEN

ROAD LAW FOR COUNTIES HAVING FORTY THOUSAND
INHABITANTS OR OVER

[For list of local road laws, see Appendix.]

Article 6977. Members of commissioners' courts to' be ex officio
road cornmissioners : their duties; 'bond.

Cited, Coleman-Fulton Pasture Co. v. Aransas County (Civ. App.) 180 S. W. 312.
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CHAPTER EIGHT A

Art.
-7012%.

MOTOR AND OTHER VEHICLES

7012%a.

Registration of motor vehicles; ap
plication; fees; definition of

terms; rules; license for two or

more counties.
, .

Entry in register; certificate; car

rying certificate on vehicle; seal;
not to apply to motor vehicles
owned by state, municipality,
etc.

Registration number to be attach
ed to motor vehicles; display 'of
seal.

Time for registration; duration;
apportionment of fee.

Transfer of certificate.
Manufacturers and dealers; fees.
Motor vehicles owne,d by nonresi-

dents; authority to chairman of
commission to accept service of

process; to procure seal after 30
days.

State highway fund; disbursement;
distribution among counties; how

expended by counties.

7012%b.

7012%0.

7012%d.
7012%e.
7012%f.

i012%g.

Art.
7012%h. Municipal registration abolished;

exception of vehicles for hire.

7012%i. Repeal; partial invalidity.
7012%j. Register and index of motor vehi

cles; public inspection; mailing
lists to counties.

7012%k. Seals and number plates.
7012%l. Unsafe vehicles; revocation of reg

istration.
7012%m. Delinquency in payment of fee;

penalty; lien; foreclosure.

7012%n. License to chauffeur; application;
badge; record; report to county
clerks, etc.

7012%0. Revocation of chauffeur's license
for drunkenness.

7012%p. Badge of chauffeur, good only
during term of license; loss of
badge.

7012lhq. Record of license of chauffeurs.
7012%r. Definition of terms.
7012%s. Partial invalidity.
7012%t. Pr.inted pamphlet of laws to be

furnished to motor vehicle own

ers.

Article 7012%. Registration of motor vehicles; application; fees;
definition of terms; rules; license for two or more' counties.-In order
to provide funds to effectuate the provisions of this Act [Arts. 6904%-
6904%n, ante], on and after the first day of July, 1917, and annually
thereafter on and after the first day of January, every owner of one or

more motorcycles or motor vehicles in this State, shall file in the office of
the State Highway Department, on a blank provided by the' Department,
application for registration for each motorcycle or motor vehicle owned
or controlled by him. Such application for registration shall state the
name of the owner and his address and such brief description of such

motorcycle or motor vehicle to be registered by him as may be prescrib
ed by the State Highway Department. Each application shall be accom

panied by the requisite fee for semi-annual or annual registration as pro
vided for in this Act, which registration fee shall be for each motorcycle
three ($3.00) dollars, and for each motor vehicle, other than motor vehi
cles intended for commercial uses, and carrying or intended to carry a

total gross load of more than one thousand (1000) pounds per wheel, the
registration fee shall be thirty-five cents per horsepower as determined
by the standard gauging power employed by the Association of Licensed
Automobile Manufacturers, but no such motor vehicle shall be regis
tered for a less sum than seven ($7.50) dollars and fifty cents. The ,term
"motorcycle" shall include only those motor vehicles with or without
pedals and saddles and with the driver sitting astride. The term "mo
tor vehicle" shall include all vehicles propelled by mechanical power.
For each commercial vehicle the annual license fee shall 'be based upon
the carrying capacity per wheel, as follows:

' .

Weight in Pounds Per Wheel Fee .

1001 'to 2�000 $ 20.00
2001 to 4,000 40.00
4001 to 6,000 60.00
6001 to 8,000 150.00
8001 to 10,000. 300.00
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For loads greater than 10,000 pounds per wheel, license fees shall be
charged {or each vehicle at the additional rate of five hundred ($500.00)
dollars for each one thousand (1000) pounds increase in weight, or frac
tion thereof; provided, however, that no load greater than eight hun
dred (800) pounds per inch width of tire per wheel shall in any case be

permitted; and provided further, that no vehicle of a total gross weight
.o! more than fourteen tons shall be licensed by the Highway Commis
SIOn.

The State Highway Department shall formulate rules for the deter
mination of weights governing license fees established herein for com

mercial vehicles; these rules and the rates fixed by this Section for com

rnercial vehicles may be changed by the State Highway Department;
provided, that applications for license of commercial vehicles under the
provisions of this Section shall state whether for operation in one 'or

more counties, naming them, and if more than one, the Department shall
distribute one-half the license fee from such vehicle among the counties
in which such vehicle is operated, on a mileage basis. A commercial ve

hicle within the terms of this Act, shall be one carrying passengers or

freight for hire. Such motor vehicles as run upon rails or tracks, shall
not subject to the provisions of this Act. [Act April 4, 1917, ch. 190,
§ 16.]

Explanatory.-Sec. 26 makes an appropriation to carry out the act. Sec. 28 declares
an emergency. Other provisions of this act are set forth ante as arts. 6904% to 6904%n
of the Civil Statutes and post as art. 820a of the Penal Code. Sec. 43 of the act pro
vides that the act shall become effective July 1, 1917.

Art. 7012%a. Entry in register; certificate; carrying certificate on

vehicle; seal; not to apply to motor vehicles owned by state, munici
pality, etc.-Upon the receipt of an application for registration of a mo

tor vehicle or 'motorcycle, accompanied by the proper fee, as hereinbe
fore provided for, the State Highway Department shall cause such mo

tor vehicle or motorcycle to be registered in a registration ,book or card
index kept for the purpose, and without additional charge shall cause to

be furnished the owner of each motor vehicle or motorcycle so register
ed, a certificate of registration, which certificate shall be in the form of a

card, which may be carried in the pocket, and which certificate shall
'contain the descriptive number so assigned to the owner of each motor
vehicle or motorcycle so registered, stating the name and address of the
owner, and a brief description of such motor vehicle or motorcycle, to

gether with the name of the manufacturer and the horsepower motor

power, and such certificate shall at all times be carried upon such motor
vehicle or motorcycle and subject to examination on demand of the prop
'er officer; and the department, without additional charge, shall also
cause to be issued to the owner of such motor vehicle or motorcycle, a

distinguishing seal of aluminum or other suitable material, of such size
and form as the commission shall determine, having stamped thereon the
words "Registered Motor Vehicle, 1'exas," with the year of issue insert
ed therein, which seal shall be of a distinctly different color for each
calendar year, and shall be conspicuously displayed on the radiator of
such motor vehicle,. or on the front of such motorcycle, and there shall
be at all times a marked contrast between the color of the letters and
figures and the background of the seal; provided, however, the same

combination of colors may be repeated after five years. Provided, fur
ther, that road rollers and other road building equipment owned and op
erated by municipalities, counties or subdivisions of counties, street

sprinklers, fire engines or apparatus, patrol wagons, ambulances owned
by municipalities or counties, motor vehicles owned and operated under
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'the direction and exclusively in the official service of the United States
Government, State of Texas, or any county or city thereof, shall not be

required to pay the fees herein stipulated for motor vehicles, but appli
cation shall be made for and a registration number secured for such mo

tor vehicles, and each year application for the distinguishing seal provid
ed by the department for that year, shall be made. [Id., § 17.]

See arts. 7012lhj, 7012lhk, post.

Art. 7012%b. Registration number to be attached to motor vehi
cles; display of seal.-On and after July 1, 1917, every motor vehicle
except motorcycles, shall at all times, while being used or operated upon
the public highways of this State, have displayed in a conspicuous place
and manner, both upon the front and rear of such motor vehicle, a plate
or marker bearing the registration number assigned such motor vehicle
by the State Highway Department, and each operator of, a motorcycle
shall in like manner have displayed upon his machine, one plate marker
bearing the registration number of such motorcycle; and the State High
way Commission shall furnish such number plates without charge for
the first registration, and plates that may have to be replaced, shall be at
the expense of the owner of such motor vehicle or motorcycle. Such
motor vehicles and' motorcycles shall at all times display the distin
guishing seal to be provided by the Department for each year, and the
said number plates and the seal shall conform to such requirements as

may be prescribed by the Department. [Id., § 18.]
Note.-Sec. 24 of this act makes it an offense.to operate a motor vehicle on the pub

lic highways without a registration nurnber and seal, and is set forth herein as art.
820a of the Penal Code.

Art. 7012%c. Time for registration; duration; apportionment of
fee.-The first registration of motor vehicles and motorcycles herein pro
vided for shall become effective on the first day of July 1917, and shall
be for the one-half year ending December 31, 1917. Each and every per
son owning a motor vehicle or motorcycle in this State on July 1, 1917,
or who shall purchase or assume control of a motor vehicle or motor

cycle in this State subsequent to July 1, 1917, and before December 31,
1917, shall immediately file an application for registration with the State
Highway Department, and such registration shall be effective from the
day of the filing of such application and shall expire the following 31st
day of December 1917; and all such applications for registration made
prior to the 31st day of December 1917, shall be required to pay one-half
the annual fees required by the provisions of this Ad. Thereafter, reg
istrations shall begin with the first day of January of each year and end
with the 31st day of December, and all applications for registration of
motorcycles or motor vehicles filed on and after January 1, and before
June 30th of any year, shall be required to pay the annual fee, and all.
applications for registration. filed on and after July 1, and before Decem
ber 31st of any year, shall pay one-half of the annual registration fee.
[Id., § 19.]

Art. 7012%d. Transfer of certifi.cate.-When any person, other than
a de.aler, sells a vehicle embraced in this Act, he shall endorse upon his
certificate of registration, a written transfer of the same and the pur
chaser of such motor vehicle shall send the State Highway Department
a notification of such transfer with the names and address in full of such
purchaser, together with the transfer fee of one ($LOO) dollar, and the
Department shall enter upon its books, the fact of such transfer and the
name and address of the purchaser, who shall be regarded as the owner
thereof and amenable to the provisions of this Act. [Id., § 20.]

SUPP.VERN.S.CIV.ST.TEX.-97 1537
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Art. 7012%e. Manufacturers and dealers; fees.-Any manufactur
er of, or dealer in, motor vehicles in this State may, in lieu of registering
each machine he may wish to show or demonstrate on the public high
ways, apply for registration and secure a general distinguishing number,
which may be attached to any motor vehicle or motorcycle he sends

temporarily upon the road. The annual fee for such dealers' registra
tion of a general distinguishing number shall be fifteen ($15.00) dollars,
and additional number desired by any dealer, not exceeding five, will be

assigned and registered for a fee of five ($5.00) dollars each. All the
other provisions of this Act shall apply in case of dealers' registration.
[Id., § 21.]

.
Art. 7012%f.. Motor vehicles owned by non-residents; authority to

Chairman of Commission to accept service of process; to procure seal
after 30 days.-Motor vehicles owned by citizens of other States tem

porarily in this State, will be exempt from the provisions of this Act for
a period of niriety days, if they show the State Highway Department
that they have complied with similar laws of some other State;' or of a

municipality of another State, providing adequate identification of such
motor vehicle or motorcycle. Provided, however, that if such citizen of
another State, shall remain in Texas longer than thirty days, he shall
execute authority to the Chairman of the State Highway Commission to

accept service in his behalf in any action that may be brought against
him in the courts of this State, because of the use in this State of such
motor vehicle or motorcycle. Provided, further, that if such citizen of
another State, shall remain in Texas longer than thirty days, he shall
be required, and it shall be his duty, to apply for and to receive from the
State Highway Commission, a seal bearing such identification as the
Commission may require, for which seal a fee of one ($1.00) dollar will
be required. [Id .. , § 22.]

Art. 7012%g. State highway fund; disbursement; distribution
among counties; how expended by counties.-All funds coming into the
hands of the Highway Commission, derived from the registration fees
hereinbefore provided for, or from other sources, as collected, shall be

deposited with the State Treasurer to the credit of a special fund desig
nated as "The State Highway Fund," and shall be paid only on warrants
issued by the State Comptroller upon vouchers drawn by the Chairman
of the Commission and approved by one other member of the Commis
sion, such vouchers to be accompanied by itemized sworn statements of
the expenditures, except when such vouchers are for the regular salaries
of the employes of the Commission. The said State Highway fund shall
be expended by the State Highway Commission for furtherance of pub
lic road construction and the establishment of a system of State high
ways, as -conternplated and set forth in this Act; provided, that semi
annually, on the first days of September and March respectively, be

ginning with September 1, 1917, one-half of the gross collections of reg
istration fees from all motor vehicles and motorcycles, received from the
several counties of the State by the State Highway Department, as pro
vided in this Act, shall be remitted to the .county treasurer in the coun-.

ties from which such collections were respectively made; and provided
further, that such allotment of registration fees to the counties, shall
constitute a special fund to be expended by or under the direction of the
commissioners' courts of the respective counties in the maintenance of
the public roads of such counties in accordance with plans approved by
the State Highway Department. [Id., § 23.]

Sec. 24 is set forth post as art. 820a of the Penal Code.
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Art. 7012%h.
.

Municipal registration abolished; exception of vehi
cles for hire.-The certificate of refistration and numbering for purposes
of identification, and the fees hereinbefore provided for, shall be in lieu'
of all other similar registrations heretofore required by any county,
municipality, or other political sub-division of the State, and no such
registration fees of other· like burdens, shall be required of any owner

of any motor vehicle or motorcycle by any county, municipality or other
sub-division of the State. But this provision shall not affect the right of
incorporated cities and towns to license and regulate the use of motor
vehicles for hire in such corporation; provided the nothing in this Act
shall anywise authorize or empoyer any county or .incorporated city or

town in this State to levy and collect any occupation tax or license fees
on motorcycles, automobiles or motor. [Id., § 25.]

Explanatory.-The printed sesalon laws contains the notation that H. B. No.2, as

enrolled, contains duplicate pages covering section 25, and sets forth the section as it

appears On the duplicate. It reads the same as the original in all respects except that
the word "refistration" in the opening words is correctly spelled "registration," and the
closing' words are "fees on motorcycles, motor vehicles or motor trucks," instead of "fees
on motorcycles, automobiles or motor," as set forth above.

See arts. 819, 820, Vernon's Pen. Code 1911, imposing a criminal penalty for act similar
to those denounced by this section.

Art. 7012%i. Repeal; partial invalidity.-Alllaws and parts of laws
in conflict with the provisions of this Act are hereby repealed; and if

any Section, sub-division or clause of this Act, shall be held to be un

constitutional, such decision shall not affect the validity of the remaining
portions of this Act. [Id., § 27.]

Art. 7012%j. Register and index of motor vehicles; public inspec
tion; mailing lists to counties.-Upon the receipt by the Highway De

partment of an application for registration of a motor vehicle accompa
nied by the fee required by law to entitle such motor vehicle to registra
tion, the Department shall file such application and shall alphabetically
and also numerically, register and correctly index such motor vehicles
with the name, residence and business address of the owner, together
with the facts stated in such application in a book to be kept for the pur
pose, under the distinctive number assigned to such motor vehicle by the
said department, which book shall be kept open to the inspection of the
'public during reasonable office hours.

-

The department shall on. or before the first day of August, 1917, and
on or before the first day of February of each succeeding year thereafter,
make out and mail to the clerk of each county court in this state, and to
the chiefs of police of every incorporated city in this -state, a full and ac

curate list made up in alphabetical and numerical order of all motor ve

hicles so registered, stating the distinctive numbers so assigned to them,
the name, residence and business address of the owner, manufacturer or

dealer, as the case may be; and at the expiration of every sixty days
thereafter a similar list of the additional registrations or changes in
registration, such list to be kept on file by said county court clerks and

by the said chiefs of police in a conspicuous place in their respective of
fices, and to be. open to the inspection of the public during reasona.ble
hours. [Act April 9, 1917, ch. 207, § 1.]

Note.-See art. 7012lha, ante. Criminal provisions of this act are set forth post as
arts. 820aa-820z, 826a, 1022a, 1259aa, 1259bb, 1259cc, 1621a of the Penal Code.

Art. 7012%k. Seals and number plates.-The Department shall fur
nish without charge with transportation prepaid, to 'every person whose
motor vehicle is registered as required by law, one seal of such size,
color, description, shape and material as may be adopted by the said
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department for any year, and bearing such insignia, words or figures
thereon as may be determined by the said department, which shall be at
tached and conspicuously displayed at all times upon the front end of
such motor vehicle, other than a motorcycle, and said seal to be placed
conspicuously on the rear of each motorcycle.

The department shall furnish free of cost, with each first seal a num

ber plate, but it same shall be destroyed or lost it shall be replaced at the
expense of the owner by another substantially sufficient to meet the re

quirements of this law. [Id., § 2.]
See art. 7012%a, ante.

Art. 7012%/. Unsafe vehicles; revocation of registration.-If the
said department shall determine at any time that a motor vehicle is un
safe or improperly equipped, or otherwise unfit to be operated upon the
public highways, it may refuse to register such vehicle, and said depart
ment may for a like reason revoke any registration already required.
[Id., § 3.]

Art. 7012%m. Delinquency in payment of fee; penalty; lien; fore
closure.-The registration fee required to be paid upon a motor vehicle
shall become delinquent in case of any such vehicle forthwith upon the
operation of the vehicle upon the public highways without the registra
tion fee required by law first having been paid to the Department, ac
companied by the application for registration provided by said Depart
ment.

It is hereby provided, in addition to any and all other penalties, that
if at the expiration of thirty (30) days after any registration fee becomes

delinquent such fee has not been paid and registration applied for, a pen
alty shall be added to the amount of such fee in an amount equal to

twenty-five per cent of the fee required, and such fee, together with the
amount of said penalty, shall be a lien upon the motor vehicle upon
which said registration is delinquent, and -the department shall have

power, and it is hereby made its duty to collect the said registration fee,
together with the penalty by foreclosure upon and by sale of such motor
vehicle. The sale herein authorized shall .be conducted and carried out

by the Department in the same manner as is provided by law for the
sale of personal property by the county tax collector for collection of
taxes due on personal property. [Id., § 6.]

Art. 7012%n. License to chauffeur; application; badge; record;
report to county clerks, etc.-An application for a license to operate a

motor vehicle as a chauffeur, (and by "chauffeur" is meant any person
whose business or occupation is that he operates a motor vehicle for
compensation, wages or hire), shall be made by mail or otherwise to
the Department upon blanks prepared for such purpose, and shall be ac

companied by an annual fee of $3.00, provided that the first fee payable
under this act shall be $2.00 for the period of time ex.piring December
'31, 1917, and said fee shall be payable on July 1, 1917, and thereafter on

the first of January of each year there shall be paid by each chauffeur
to the Department a fee of $3.00, accompanied by the application, as

herein provided for; provided, that any person wishing to engage in the
business of a chauffeur at any time after January 1, 1918, shall pay $3.00
when making his application which shall pay his license fee till the 31st
of December following the date of such application. 'The application for
license to be issued to a chauffeur shall be in conformity with the re

quirements prescribed by the Department, and shall be sworn to by the

applicant, and shall also, after being sworn to, be endorsed and vouched
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for by two reputable citizens of the place where the said applicant lives
or resides at the time of making such application, setting forth that they
have known or been acquainted with the applicant for a period of not

less than sixty days prior thereto, and that the said applicant is trust

worthy, sober and competent to operate motor vehicles upon the high
ways of this State. Upon the receipt of such application, and provided
the Department is satisfied that the applicant is a proper party to whom
a chauffeur's license should be issued, and is over eighteen years of age,
they shall issue to him a distinguishing number or mark, and shall also

issue to him a license certificate in such form as the Department may
determine.

At the time of issuing said certificate to the chauffeur the Department
shall also mail or deliver to him, free of charge, a' metal badge to be at

all times prominently displayed on his clothing when engaged in the op
eration of motor vehicles on the public highways or in prosecuting his
said business.

Upon the receipt of such applications to be licensed as a chauffeur
the Department shall record the same in the office in a book kept for that
purpose in the manner designated for recording the registrations of the
owners of motor vehicles, and when the Department has issued license
certificate and assigned to him a badge number, such applicants' names

shall be noted in said records; and the names of the licensed chauffeurs
shall be furnished to the county clerks and chiefs of police of the cities
of this State in the-same manner as is provided with respect to the own

ers of motor vehicles. [Id., § 25.]
Competency of driver of automobile.-A mistake of judgment as to the competency'

of the driver of an automobile, however honestly made, is not a defense to a suit for
injury caused by his negligence. Prince v. Taylor (Civ. App.) 171 S. W. 826.

An automobile is not a dangerous instrument per se when operated by a careful
and competent driver, but a powerful heavy machine operated by an 85-pound boy 11
years of age along the streets of a populous town may become a menace to other per
sons on the streets. Allen v. Bland (Civ. App.) 168 S. W. 35.

Art. 7012%0. Revocation of chauffeur's license for drunkenness.
Provided that if it shall be made to appear to the satisfaction of the De
partment that any chauffeur shall have driven or operated a motor ve

hicle within this State while under the influence of intoxicating 'liquor
during the period of such license, the Department shall thereupon im
mediately cancel the license of said chauffeur and shall not renew the
same until after the expiration of six months from- and after the date of
such cancellation. [Id., § 26.]

The above is a proviso to sec. 26 of the act. The rest of the section Is set forth
post as art. 820t of the Penal' Code.

Art. 7012l!2p. Badge of chauffeur good only during term of license;
loss of badge.-The badge issued to the chauffeur by the Department
shall be valid only during the term of the license of the chauffeur to
whom it is issued. Upon 'filing in the office.of the Department an affi
davit to the effect that the original badge is lost, stolen or destroyed, and
upon the payment of the fee of one ($1.00) dollar, a duplicate badge will
be furnished. [Id., § 27.]

Art. 7012l!2q. Record of license of chauffeurs.-Upon the receipt 6£
an application for a chauffeur's license the Department shall thereupon
file the same and register the application in a book or on index card
which shall be kept in the same manner subject to public inspection as
the books or index cards for the registration of motor vehicles. [Id.,
§ 28.]
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Art. 7012%r. Definition of terms.-Wherever' the word "Depart
ment" is used in this Act, is meant the Highway Qepartment of this
State. "Motor Vehicle" wherever used in this Act shall include all ve

hicles propelled otherwise than by muscular power, except such vehicles
that run upon rails or tracks. "Automobile" as used includes all motor

vehicles excepting motorcycles. "Motorcycle" as used in this Act shall
include all motorcycles designed to travel on not more than three wheels
in contact with the ground. [Id., § 41.]

Art. 7012.%s. Partial invalidity.-If any section, . sub-section or

clause of this Act is for any reason held to he unconstitutional, such de
cision shall not affect the validity of any of the remaining portions of
this Act. [Id., § 42.]

Art. 7012%t. Printed pamphlet of laws to be furnished to motor ve

hicle owners.-The Highway Department of this State shall, as soon

as practicable after the passage of this Act, cause to be printed in pam
phlet form one hundred and fifty thousand copies of this Act, including
therein all the other laws of this State regula'ting the use of public high
ways in this State by motor vehicles and other vehicles, together with
all the laws fixing penalties regarding the same, which shall be distrib
uted on demand without charge. When such supply is exhausted the
Department shall cause such additional copies thereof to be printed from

. time to time as may be found necessary. The Department shall mail a

copy of such pamphlet to each motor vehicle owner and chau:ffeur at the
time it mails out to him this certificate of registration or license provided
for in this Act. [Id., § 43.]
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TITLE 120

SALARIES

Chap.
1. Executive officers.

Chap.
4. Miscellaneous officers.

CHAPTER ONE

° EXECUTIVE OFFICERS
Art.
7047. Salary of governor.
7050. [Superseded.]
7051. Commissioner of agriculture.

Art.
7052. Commtseioner of insurance and bank

ing.
7054. [Superseded.]

° Article 7047. [4818] Governor.
Appropriation for Governor's °mansion.-A bill appropriating money for water, fuel,

lights, etc., for the Governor's mansion, containing items for food, ltquors, groceries,
and automobile repairs for. the Governor's private use, is violative of Const. art. 3, §
50, providing that the Legislature shall have no power to authorize the giving or lend
ing of the credit of the state. Terrell v. Middleton (Civ. App.) 187 S. W. 367.

Art. 7050. [482.7].
Superseded by Act June 5, 1917, 1st .C. S., ch, 48, § 2, post, art. 7085b, filxing the

salary of the superintendent at $4,OO(}.

Art. 7051. Commissioner of agriculture.
By Act June 5, 1917, 1st C. S., ch. 48; § 2, post, art. 7085b, the salary of the Com

missioner is fixed at $3,600.

Art. 7052. Commissioner of insurance and banking.
Superseded by Act June 5, 1917, 1st C. S., ch. 48, § 2, post, art. 7085b.

Art. 7054. [4834].
Superseded. See arts. 7085a-7085e, post.
See art. 5767a.

CHAPTER FOUR

MISCELLANEOUS OFFICERS
Art.
7068, 7069. [Superseded.]
7074, 7075. [Superseded.]
7076. Commissioner of pensions.
7077. [Superseded.]
7079. [.superseded.]
7080. State mining inspector.
7081, 7082. [Superseded.]
7083. Game, fish and oyster commissioner.
7084. [Superseded.]
7085. State insurance board.

Art.
7085a. Salaries of certain officers, assistants,

deputies and employes.
7085b. Enumeration.
7085c. Those not enumerated to receive com

pensation' fixed by appropriation
bills.

7085d. Traveling and other expenses to be
fixed by appropriation acts.

7085e. Repeal.

Article 7068.
Superseded by Act June 5, 1917, 1st C. S., ch. 48, § 2, post, art. 7085b, fixing the

salary of the purchasing agent at $3,000.

Art. 7069.
Superseded as to superintendent of orphans' home b! Act June 5, 1917, 1st C. S., ch.

48, § 2, post, art. 7085b.

Art. 7074. [4830].
Superseded by Act June 5, 1917, 1st C. S., ch. 48, § 2, post, art. 7085b, fixing the

salary of the revenue agent at $'2,100.
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Art. 7075. [4833].
Superseded by Act June 6, 1917, 1st C. S., ch. 48, § 2, post, art. 7085b, fixing sal

ary of superintendent at $1,600, and $260 additional for looking after buildings outside
of Austin.

Art. 7076. Commissioner of pensions.
See, also, art. 7085b, fixing salary of commissioner at $2,000

Art. 7077.
Superseded by art. 7085b, fixing salary at $2,400.

Art. 7079.
Superseded by Act June 5, 1917, 1st. C. S., ch, 48, § 2, post, art. 7'085b, fixing the

salary of the "Pure Food and Dairy Commissioner" at $3,000.

Art. 7080. State mining inspector.
Act June 6, 1917, 1st C. S., ch. 48, § 2, post, art. 7085b, fixes the salary of the in

spector at $'2,000.

Art. 7081.
Superseded by Act June 5, 1917, 1st C. S., ch. 48, § 2, post, art. 7085b, fixing the

salary of the librarian at $2,000.

Art. 7082.
Superseded by Act June 5, 1917, 1st C. S., ch. 48, § 2, post, art. 7085b, fixing the

salary of the two members of the board of pardon advisers at $2,500.

Art. 7083. ·Game, .fish and oyster commissioner.
Act June 5, 1917, 1st C. S., ch. 48, § 2, post, art. 7085b, fixes the salary of the com

missioner at $2,50().

Art. 7084.
Superseded by Act June 5, 1917, 1st C. S., ch. 48, § 2, post, art. 7085b, fixing the

salary of the tax commissioner at $2,500.·

Art. 7085. State insurance board.
\

See art. 7085b, post, fixing salary of Commissivner of Insurance and Banking.

Art. 7085a. Salaries of certain officers, assistants, deputies and' em

ployes.c=That from and after the passage of this Act the following named
officers, assistants, deputies, clerks and employes in the employ of the
State Government of the State of Texas, shall receive for their. services
as such officers, assistants, deputies, clerks and employes, the following
annual salaries which are hereby fixed and established at the respective
amounts .herein set out. [Act June 5, 1917, 1st C. S., ch. 48, § 1.]

Took effect 90 days after May 17, 1917, date of adjournment.

Art. 7085b. Enumeration.-The Adjutant General shall receive an

annual salary of three thousand dollars.
The assistant Adjutant 'General and Chief Clerk shall receive an an-

nual salary of Two Thousand Dollars.. .

The Quartermaster shall receive an annual salary of Two Thousand
Dollars.

The Commissioner of Agriculture shall receive an annual salary of
Thirty Six Hundred Dollars.

The Chief of the department of plant, pathology of said department
of Agriculture shall receive an annual salary of Twenty One Hundred
Dollars.

The Chief Clerk in the Department of Agriculture shall receive an

annual salary of Two Thousand Dollars.
The Chief Inspector of Nurseries in said department of Agriculture

shall receive an annual salary of Two Thousand Dollars.
The two members of the Board of Pardon Advisors shall receive an

annual salary of Twenty Five Hundred Dollars •.
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The State Superintendent of Public Instruction shall receive an an

nual salary of Four Thousand Dollars.
The State Revenue Agent shall receive an annual salary of Twenty

One Hundred Dollars.
The Chairman of the Industrial Accident Board shall receive an an

nual salary of Four Thousand Dollars.
Each of the other two members of the Industrial Accident Board

shall receive an annual salary of Three Thousand Dollars.
The Superintendent of the Tuberculosis Sanitorium at Carlsbad,

shall receive an annual salary of Twenty Five Hundred dollars.
The Secretary of the Industrial Accident Board shall receive an

annual salary of Twenty-five hundred dollars.
The State Tax Commissioner shall receive an annual salary of Twen

ty-five hundred dollars.
The State Purchasing Agent shall receive an annual salary of three

thousand dollars.
The Chief Clerk in the office of State Purchasing Agent shall receive

an annual salary of two thousand follars.
The State Librarian shall receive an annual salary of two thousand

dollars. .

.

The inspector of Masonry, Public Buildings and Grounds shall receive
an annual salary of two thousand dollars.

The State Inspector of Mines shall receive an annual salary of two
thousand dollars.

.

The Game, Fish and Oyster Commissioner shall receive an annual
salary of twenty-five hundred dollars.

The Chief Deputy in the office of the Game, Fish and Oyster Com-
missioner shall receive an annual salary of two thousand dollars. .

The Commissioner of Pensions shall receive an annual salary of two
thousand dollars.

The Superintendent of Buildings and grounds shall receive an annual
salary of one thousand' and five hundred dollars, and shall receive in
addition thereto, as long as he shall be required to look after the State's
property outside of Austin, the sum of two hundred and fifty dollars
annually.

The Superintendent of the State Orphans" Home shall receive an

annual salary of two thousand dollars together with provisions for him
self and family not to exceed five hundred dollars per annum, with
fuel, lights, laundry, water and housing.

The President of the State Board of Health shall receive an annual
salary of three thousand dollars.

The Assistant Health Officer shall receive an annual salary of twenty
four hundred dollars.

The Registrar of Vital Statistics shall' receive an annual .salary
twenty four hundred dollars.

The Chemist and Bacteriologist in the Health Department shall re

ceive an annual salary of twenty one hundred dollars.:
The Commissioner of Labor shall receive an annual salary of twenty

four hundred dollars.
The Inspectors in the Bureau of Labor Statistics shall receive an an

nual salary of eighteen hundred dollars.
The Chairman of the Live Stock and Sanitary Commission shall re

ceive an annual salary of twenty five hundred dollars.
Each of the other two members of the Live Stock and Sanitary Com

mission shall receive an annual salary of one thousand two hundred and
fifty dollars.

.
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The Pure Food and Dairy Commissioner shall recerve an annual
salary of three thousand dollars.

.

The Chemist in the Pure Food and Dairy Department shall receive
an annual salary of twenty four hundred dollars each.

.

The Inspectors in the Pure Food and Dairy Department, shall each
receive an annual salary of fifteen 'hundred dollars.

The Manager of the Warehouse and Marketing Department shall
receive an' annual salary of three thousand and six hundred dollars.

The Chief Clerk in the Ware House and Marketing Department shall
receive an annual salary of two thousand dollars.

The State Expert Printer and Secretary of the State Printing Board
shall receive an annual salary of Two Thousand Dollars.

The Commissioner of Insurance and Banking shall receive an annual
salary of Four Thousand and he shall also receive, as long as he shall
exercise the functions fixed by statute, the sum of one thousand
($1,000.00) dollars, salary as Ex-Officio Superintendent of Banking, and
a like sum of Five Hundred dollars annually as Chairman of the State
Fire Insurance Commission.

The store keepers and accountants of the various eleemosynary insti
tutions shall receive an annual salary to be fixed in the General Appro
priation bills from year to year, not to exceed Twelve Hundred ($1,200.-
00) dollars. [Id., § 2.]

.

Explanatory.-The title of the act attempts to enumerate the various officers listed
in this article. In such enumeration the Chief Clerk in the Department of Agriculture,
the Superintendent of the Tuberculosis Sanitorium at Carlsbad, and the storekeepers
and accountants of the various eleemosynary institutions are omitted. After the enu

meration the words "and other assistants, deputies, clerks and employes, providing
for the necessary traveling. and other expenses incurred," etc., appear, but this would
seem to have reference to sections 3 and 4 of the act, post, arts. 7085c, 7085d.

Art. 7085c. Those not enumerated to receive compensation fixed by
appropriation bills.-Other assistants, deputies, clerks, and employes. in
the various. departments of the State Government, other than those spe
cifically providecL for herein, shall receive such compensation as shall
be fixed and provided for in the General Appropriation Bills for the
support of the State Government by the Legislature of the State. [Id.,
§ 3.]

Art. 7085d. Traveling and other expenses to be fixed by appro
priation acts-e-The traveling and other necessary expenses incur
red by the various officers, assistants, deputies, clerks and other em

ployes in the various departments of the State Government, in the active
discharge of their duties, shall be such 'as are specifically fixed and ap
propriated for by the Legislature in the General Appropriation Bills
providing for the expenses of the State Government from year to year.
[Id., § 4.]

Art. 7085e. Repea1.-The terms hereof fixing and establishing the
salaries and allowances of expenses and the other provisions of this Act
shall be superior to those in any other Act or Statute of the State con

flicting herewith and as to the specific provisions of this Act, such con

flicting sections, provisions and terms of other and prior Acts and Stat
utes are hereby repealed. [Id., § 5'.]
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TITLE 121

SEALS AND SCROLLS

Art.
7092. Private seals and scrolls dispensed

with.

Art.
7093. Unsealed Instruments held to import

consideration.

Article 7092. [4862]" Private .seals and scrolls dispensed with.
Contracts and conveyances by corpor-attons.c=T'his article does not make all contracts

by corporations void unless under seal, but merely leaves the law as it was before, un

der which a seal was required to a deed of land by a corporation, but not to a contract
to convey land. William Cameron & Co. v. Trueheart (Civ. App.) 165 S. W. 58.

In a suit to adjust the equities, the holder of a prior vendor's lien could not ques
tion the sufficiency of a deed by a corporation to the person who erected the improve
ments upon which a mechanic's lien was claimed,. because its corporate seal was not at
tached, where the corporation was not objecting to the mechanic's lien, nor seeking to
repudiate its deed. Id.

Art. 7093.
tion, etc.

Written contracts Import consideration.-The grantor of plaintiff having only a bond
for deed, not reciting payment, though it is under seal, plaintiff must show payment
of consideration,. against defendant in possession not shown to be without title. Ran
dell v. Robinson (Civ. App.) 172 S. W. 735.

A written contract, by statute, imports a consideration. Crawford v. Woods (Civ.
App.) 185 S. W, 667.

.

Under this, and article 1906, concerning the impeachment of the consideration of a

written instrument, in an action on a written policy, it was not necessary for the plain
tiffs to allege in their pleadings that the written contract sued upon was based upon
a sufficient consideration, Royal Netghbora of America v. Heard (Civ. App.) 185 S. W.
882.

.

By direct provision of this article, a written contract imports consideration in the
same manner and as fully as sealed instruments. Panhandle & S. F. Ry, Co. v. Fitts
(elV. App.) 188 S. W. 528.

Under this article, in an action against a carrier for delay in furnishing cars pur
suant to alleged oral agreement, where defendant pleaded a subsequent written contract
for transportation, held, that it was incumbent upon plaintiff to allege and prove want
of consideration for written contract. Atchison, T. & S. F. Ry. Co. v. Smyth (C'iv.
App.) 189 S. W.. 70.

[4863] Unsealed instruments held to import considera-

Admissibility in evidence.-Where a written contract does not show upon its face a

want of consideration, it is admissible in evidence, without proof aliunde of a. con

sideration. Davis v. Wynne (Civ, App.) 190 S. W. 510.
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TITLE 122

SEQUESTRATION
Art.
7094.
7095.
7097.
7099.
7103.

7104.
7105.
7106.

In what cases to be issued.
Affidavit, and what it shall state.
Bond for the writ.
Writ of, and its requisites.
Defendant may replevy by giving

bond.
Bond in case of personal property.
In case of real estate.
Return of bond and judgment

thereon.

Art.
7107. How judgment may be discharged.
7108. When the property has been injured.
7109. Execution slrall issue when.
7110. Replevy by plaintiff; bond.
7111. Bond shall. be returned, and the pro.

ceeding thereon if forfeited.
7112. Defendant not required to account

for hire, etc., when.

Article. 7094.' [4864] In what cases to be issued.
"Injury" to goods.-Where plaintiff put a truck in defendant's hands to 'use, fear

that such use would lessen its sale price is not fear that defendant would "injure" it,
ground for sequestration under this article. Halff Co'. v. Waugh (Civ. App.) 183 s. W.
839.

Immaterial questions.-In an action by two persons to recover mules, -or their value,
which were claimed to have been converted by defendant, the question whether plain
tiffs were partners and whether one plaintiff had paid the other for his interest therein
was immaterial. Coody v. Shawyer (Civ. App.) 161 s. W. 935.

Art. 7095. [4865] Affidavit, and what it shall state.

Sufficiency of affidavit.-An affidavit for a writ of sequestration was not fatally de
fective because it did not allege that the ground stated therein was within affiant's
knowledge true and correct. Power v. First State Bank of Crowell (Civ. App.) 162 s. W.
416.

Where an affiant for sequestration verified the matter stated in the statute as grounds
for issuance of the writ, that it did not contain a statement that the facts were true
within affiant's knowledge was not ground for suppression. Id.

A judgment in sequestration is not void because the affidavit did not allege the
amount of attorney's fees. Hawkins v. First Nat. Bank of Canyon, Tex. (Civ. App.) 175
s. W. 163.

The affidavit for issuance of writ of sequestratton; stating the total amount sued
for, need not state the different items of indebtedness claimed to be due; but it is
enough that they are· stated in the petition. Brunson v, Dawson State Bank (Civ. App.)
175 S" W. 438.

Variance In amended petition.-Where plaintiff's petition and affidavit for seques
tration state the date of mortgage securing subsequent debts, the addittonal allegation
in the amended petition, of oral agreement, when a subsequent note was given, that the
mortgage should secure it, is not a variance requiring quashing of sequestration pro
ceedings. Brunson v. Dawson State Bank (Civ. App.) 175 s. W. 438.

Art. 7097. [4867] Bond for the writ.
Disqualification as surety.-One by making affidavit as agent for plaintiff for-is

suance of writ of sequestration, did not make himself a party to the suit, so as to dis

qualify him to be a surety on the sequestration bond. Brunson v. Dawson State Bank

(Civ. App.) 175 8<. W. 438.

Liability for wrongful sequestratlon.-One having right under his chattel mortgage
to take possession of the property cannot, because doing so by .sequestra.tlon be liable
for wrongful sequestration. Brunson v. Dawson State Bank (Civ. App.) 175 S. W. 438.

Where a bank held a mortgage on sheep, neither the bank nor its president could be

charged with actual damages on account of the president's improper affidavit to se

cure issuance and levy of a writ of sequestration; the bank having a right to the writ.
Lester v. Hawkins (Civ. App.) 181 S. W. 481.

Where the president of a bank holding a mortgage on sheep in pursuance of a

writ of sequestration, the issuance of which was authorized by the bank, provided an

inadequate pasture for the sheep, and directed the sheriff to use such pasture, the bank
and the president were liable for damages to the sheep occasioned thereby. Id.

Actions on bonds or for wrongful sequestration-Mallce.-The owner of premises
was not liable for exemplary damages on account of malice of her agent in wrongfully
suing out a writ of sequestration against her tenant, unless the evidence showed she

participated in the malice, or afterwards with knowledge of the facts ratified the act.
Hamlett v. coates (Civ. App.) 182 s. W. 1144.

When a want of probable cause for the suing out of a writ of sequestration is shown,
malice may be inferred therefrom. Id.

In suit for a wrongful sequestration, if the evidence shows honesty of purpose and
not intention on the part of the suitor for the writ to injure or recklessly disregard the
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rights of the person against whom it is issued, the conclusion, from the absence of

probable cause, that the writ was sued out maliciously, is unwarranted. Id.

-- Damages in g.eneral.-'--Where owner of' sheep, sequestered at instance of a

bank, and injured by failure to provide adequate pasturage, expended money in caring
for the sheep, such money was a proper measure of damages. Lester v. Hawkins (C'iv.
App.) 181 S. W. 481.

.

_

The value of lambs which would have been born but for the ill treatment of the
ewes in getting insufficient pasturage was not a proper element of damages. Id.

.

A boarding house keeper against whom a writ of sequestration was wrongfully
sued out, destroying her business, was under duty' to use all reasonable means to
secure another place in which to conduct a boarding house .and thereby mitigate her
loss. Hamlett v. Coates (Civ. App.) 182 S. W. 1144.

Where the business of a boarding house keeper was destroyed by -

a wrongful se

questration, she could recover for loss of profits. Id.
In a suit for a wrongful sequestration, the award, as actual damages, of $500 for

humiliation and grief, could not stand. Id.
Evidence held sufficient to sustain a verdict of $1,500 for actual damages for wrongful

sequestration of a motor truck during a period of ten months. Half! Co. v. Waugh
(Civ. App.) 183 S. W. 839.

-- Exemplary damages.-E:Xemplary damages for wrongfully suing out a writ of
sequestration cannot be awarded, where there was no finding of actual damages, Haw
kins v. Cook (Civ. App.) 178 s. W. 624.

In an action for damages to sheep seized under an illegally issued writ of seques
tration, an award of exemplary damages for making the affidavit for sequestration with
out probable cause was improper where the award of actual damages was for the owner's
expenditure necessitated by the -negligent handling of the sheep. Lester v. Hawkins
(Civ. App.) 181 S. W. 481.

A verdict of $2,000' for punitive damages for sequestration of a motor truck where
the actual damages were $1,500 cannot· be said to be the result of improper motive.
Halff Co. v. Waugh (Civ. App.) 183 S. W. 839.

Art. 7099. [4869] Writ and its requisites.
Identity of proper'!:Y.-Under an order for the foreclosure oJ a chattel mortgage on

a piano, held, that a piano in possession of appellant, who was not the mortgagor, of
a different number than that specified in order and writ providing a seizure and sale,
could not be taken. Lawrence v. Story & Clark Piano Co. (Civ. App.) 183 S. W. 1187.

Motion -to quash.-A writ of sequestration held not subject to motion to quash for
variance between the sheriff's return and the mortgage under which the property was

taken. Hawkins v, First Nat. Bank of Canyon, Tex. (Civ. App,') 175 s. W. 163.

Art. 7103. [4873] Defendant may replevy by giving bond.
Cited, Adams v. Burrell (Civ. App.) 161, S. W. 51; Ingram v. Brown & McFarland

(Civ. App.) 173 S. W. 524; .American Surety Co. of , New York v. Stebbins, Lawson &
Spraggins Co. (Sup.) 180 s. W. 101.

Persons entitled to replevy.-Under this article, plalnttrts, in suit to enjoin seizure
of property under writ of sequestration issued in trespass to try title, who were not
parties to such suit, against the tenant of one of them, could not replevy the property.
Lane v. Kempner (Civ. App.) 184 s. W. 1090. \

Recovery on replevy bond.-Where owner brings trespass to try title against a

naked trespasser having a crop growing on land, and who during pendency of suit re
plevies and sells crop, the owner may recover on replevy bond the value of the crop.
Pinchback v. Swasey (Ctv: App.) 194 S. W. 446.

R.efusal to quash wl"'it.-Wlbere a writ of sequestration was sued out on a cross-action
setting up title to the entire tract and praying judgment therefor under the ordinary
allegations, and to this cross-action plaintiffs pleaded not guilty, and the writ w3J3
levied on the entire tract, a refusal to quash the writ and requiring plaintiffs to replevy
the entire tract was not error, though they had sued for only one-half interest. Mitchell
v. Robinson (Civ. App.) 16,2 s. W. 443, rehearing denied Childress v. Robinson, 162 S.
W.1172.

Contesting title.-That defendant in sequestration, under arts. 7094-7118; gave the
statutory replevin bond' and sold the property pending the suit to a third person was
no defense to plaintiff contesting the title with the third' ,person In "the statutory pro
ceeding for the trial of the right of property. Nunri v. Raby (Civ. App.) 158 s. W. 187.

Art. 7104. [4874] Bond in case of personal 'property ..

Cited, Ford Motor Co v. Freeman (Ctv, App.) 168' ,S. W., so.

, Liability on bond.-Where a wife, though not a party, joined with her husband in
replevying property which had been sequestrated, and ex-ecuted with' him a joint bond
claiming the property as her separate estate, she became bound fou' rents and damages
to it while in their possession' under the bond, Mitchell v. Robinson (Civ.. App.) ·162 S.
W. 443, rehearing denied Childress v. Robinson, 162 S. W. 1172.

Where one who replevied property, giving the bond required by this article, sold it,
his liability and that of his sureties became then fixed, and the fact that the property
had subsequently depreciated cannot be taken advantage of. Crenshaw v. Staples
(Civ. App.) 173 s, W. 11'84.
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Art. 7105 SEQUESTRATION (Title 122

Art. 7105. [4875] In case of real estate.

CIted, Mitchell v. Robinson (Civ. App.) 162 s. W. 443.

Art. 7106. [4876] Return of bond and judgment thereon.
Cited, Coward v. Sutfin (Civ.· App.) 185 S. W. 378; Kalmans v. Baumbush (Civ.

App.) 187 S. W. 697.

1r:J general.-The court may properly adjudicate the question of rent of .property
or injury thereto after it has been sequestrated and replevied. Mi tchell v. Robinson
(Civ -,

-

App.) 162 S. W. 443, rehearing denied Childress v. Robinson, 162 S. W. 1172.
A surety on a replevin bond given in sequestration proceedings must leave the

conduct of the case with his principal, and is liable only for the forthcoming of the
property replevined. Hawkins v. First .Nat. Bank of Canyon, T'ex. (Civ. App.) 175 S.
W.163.

The sureties on a bond for replevin of sequestered property held, under this ar-.

ticle, liable for its value, and not the mere amount thereof stated in plaintiff's petition
and affidavit for sequestration. Brunson v. Dawson State Bank (Civ. App.) 175 S. W.
438.

A bond for replevin of sequestered property held, as regards liability, a statutory
bond, and not a common-law bond, though condition to pay "said," instead of "the,"
value. Id,

In suit to recover hides, where plaintiff issued writ of sequestration and defendants
replevied, a verdict for plaintiff should have disposed of the issue of title, and, if that
issue was resolved in his favor, should have found the value of each of the replevied
hides. Herrera v. Marquez (Civ. App.) 182 S. W. 1143.

.

The damages should be determined by' the hides' market value at the time of trial
when the question arises in the original suit and under this article. Id.

Collateral attack on Judgment on bon d.-In a collateral attack on a judgment for
the amount of a replevy bond, the question whether the judgment should have been for
the amount of the bond or for the value of the property replevied cannot be considered.
Lester v. Gatewood (ClV. App.) 166 S. W. 389.

.

Art. 7107. [4877] Defendant may discharge judgment by return
of property, etc.

Cited, Coward v. Sutfin (Civ. App.) 185 S. W. 378.

In general.-Under this article, authorizing obligors on a sequestration bond to re

turn the property or any portion thereof, a verdict and judgment on the bond must find
the value of the several items. of property replevied. Bishop v. Japhet (Civ. App.) .171
S. W. 499.

A judgment against the sureties on a replevy bond should, under this article, pro
vide that a delivery to and acceptance by the sheriff of the property replevied should, as

to them, operate as a satisfaction of the judgment. Ingram v. Brown & McFarland (Civ.
App.) 173 S. W. 524.

.

A verdict for plaintiff on the issue of title should have found the value of each of
the . replevied hides, in view of defendant's right, under this article, to return them in
satisfaction of judgment. Herrera v. Marquez (Civ. App.) 182 S. W. 1143.

Art. 7108. [48781 When the property has been injured, etc.
Cited, Ford Motor Co. v, Freeman (Clv. App.) 168 S. W. 80; Bishop v. Japhet (Civ.

App.) 171 S. W. 499.

Right to return damaged property.-Under thts article, appellant, who replevied prop
erty sequestered in divorce action,· is entitled to return it, though it was damaged dur
ing the interim, upon paying amount of damage. Coward v. Sutfin (Civ. App.) 185 S.
W.378.

Harmless error.-That a judgment for plaintiff in a. divorce action against a claim
ant, who replevined sequestered property provided for return only in event the property
was uninjured, held harmless, as claimant could in any event return under this article.
Coward v. Sutfin (Civ. App.) 185 S. W. 378.

Art, 7109. [4879] Execution shall issue, when.
Cited, Bishop v. Japhet- (Clv. App.) 171 S. W. 499.

Art. 7110. [4880] Plaintiff may replevy, when, and his bond.
Cited, Adams v. Burrell (Civ. �pp.) 161 S. W. 51.

Right to complain of failure to render Judgment on sequestration bond.-Plaintiff in
an action to recover on a note and .to foreclose a mortgage on mules, who took them.
as authorized by this article, could not complain of the court's failure to render judg-'
ment for defendant against him 'on a sequestration bond, as authorized by article 7111.
Hudgins v. Hammers (Civ, App.) 178 S. W. 986.
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Title 122)

Art. 7111. [4881] Bond shall be returned, and the proceedings
thereon if forfeited.

SEQUESTRATION Art. 7112

Cited, Bishop v. Japhet (Civ. App.) 171 s. W. 499.

In general.-In trespass to try title, where plaintiffs after sequestration obtained
possession by filing' a .replevin . bond held that on judgment for defendant they were

liable for unlawfully cutting and removing timber belonging to. the defendants. Adams
v. Burrell (Civ. App.) 161 S. W. 51.

Plaintiff in an action to recover on a note and to foreclose a mortgage on mules,
who took them, as authorized by Vernon's Sayles' Ann .. Civ. St. 1914, art. 7110, could
not complain of the court's failure to render judgment for defendant against him on a

sequestration bond, as authorized by article 7111. Hudgins v, Hammers (Civ. App.)
178 S. W. 986,

Dismissal by plalntlff.-Under articles 189'8-1900, 1955, relating to voluntarv vdtsmtss
al, and this article, .as to sequestration, held that though plaintiff in sequestration dis
missed suit during' vacation, defendant, though he did not answer, was entitled to have
all issues settled and to proceed in original suit for relief on the bond. Hill v.. Pat
terson (Civ. App.) 191 S. W. 621.

Art. 7112. [4882] Defendant not required to account for hire; etc.,
when.

Liability for rents.-This article is intended only to protect a mortgagor, and one

not in privity with him, who takes possession of the property and replevies the same'
when sequestered, is responsible for rents thereof. Fawcett V.· Mayfield (Ctv, App.) 183
S. W. 111.
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Art. 7121 SHERIFFS AND' CONSTABLES (Title 123

TITLE 123

SHERIFFS AND CONSTABLES

Chap.
1. Of sheriffs.

Chap.
2. Of constables.

CHAPTER ONE

OF SHERIFFS
Art.

ELECTION AND QUALIFICATION
7121. Oath and bond.

POWERS, DUTIES"AND LIABILITIES
7125. May. appoint deputies, etc.
7125a. During state of war commissioners'

court may authorize employment of
additional deputies.

Art.
7125b. Same; application of sheriff; qual

ifications of deputies.
7125c. Same; hearing and determination;

modification of order; number of
deputies.

7127. May employ guards.
7130. Shall execute aU legal process.

ELECTION AND QUALIFICATION
Article 7121. [4892] Oath and bond.
Liability on bond-In general.-Where a sheriff released attached goods upon the

filing of a defective replevin bond and the goods were later destroyed by fire and de
fendant was otherwise insolvent, the sheriff and his bondsmen will be liable for the
amount of the debt and 10 per cent. thereof -as statutory damages, Hughes v. Willis
(Civ. App.) 191 S. W. 584.

The liability of sureties on a sheriff's bond is a matter of strict law, and cannot
be extended by implication or intendment. Jeff Davis County v. Davis (Civ, App.) 192
S. W. 291.

Under sheriff's bond conditioned that he would faithfully perform all duties re

quired of him by law, sureties held not liable to county for moneys paid sheriff under
orders of commissioners' court upon claims which under no circumstances could be
lawfully collected from the county. Id.

In view of art. 3866, sureties on Official bond of sheriff to whom a salary was al
lowed and paid as compensation for summoning jurors, serving election notices, etc., held
not liable to county for moneys paid the sheriff on claims for attending sessions of
commissioners' court and for serving notices of election; Id.

In view of art. 7127, and Code Cr. Proc. 1911, art. 1148, sureties on official bond of
sheriff held liable to county for moneys received by sheriff on account of jail guards
which he had never employed. Id.

POWERS, DUTIES AND LIABILITIES

Art. 7125. [4896] May appoint deputies, etc.
In genel"al.-Under this article, where sheriff appointed two deputies in justice pre

cinct other than that where the county site was situated, one of whom was the active
deputy, appointment of the other held illegal, and to give him no right to carry a pis
tol under Pen. Code, art. 476. Ransom v. State (Cr. App.) 165 S. W. 932.

Art. 7125a. During state of war Commissioners' Court may author
ize employment·of additional deputies.-That whenever a state of war

exists between the United States and other nation, and the sheriff of any
county in Texas may make written application, to ,the commissioners
court of such county, representing that the gross fees of his office are

insufficient, to compensate him in the maximum amount allowed him
by law and to provide proper compensation to such number of deputies
as are deemed by him adequate for the preservation of peace and the pro
tection of persons or property and service and enforcement of process,
civil and criminal, in said county, then the commissioners court of such
county shall have final jurisdiction to be exercised either at a regular or
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Chap. 1) SHERIFFS AND CQNSTABLES Art. 7130

special term of said court, to pass upon and determine the merits of such
application, and to grant or refuse same in whole or in part, provided
that any action taken or order made by the commissioners court under
this Act must be by unanimous vote of said Court. [Act May 19, 1917,
1st C. S., ch. 25, § 1.]

Took effect 90 days after May 17, 1917. date, of adjournment.

Art. 7125b. Same; application of sheriff; qualifications of deputies.
-The said application of said sheriff shall be under oath, and shall state
his estimate of the probable gross revenues of his office for the ensuing
year, judged by past years, and shall name each present deputy of said
sheriff and state the compensation paid each. It shall also state the num

ber of additional deputies desired to be confirmed by the commissioners
court and the compensation desired, in each instance of each deputy, to
be allowed by the court to supplement or fully pay the salary of each
deputy indicated; and shall further state that in the judgment of ap
plicant each deputy, named or requested in said application, is a neces

sary aid to applicant in the faithful discharge of the duties of his office
and the preservation of peace in such county, provided that no person
shall be appointed a deputy sheriff, under the provisions of this Act, who
is not a bona fide citizen of the United States of America and the State
of Texas. [ld., § 2.]

Art. 7125c. Same; hearing and determination; modification of or

der; number of deputies.-The commissioners court, in determining
such application, shall hear evidence thereon, and shall have final juris
diction to decide all matters presented by said application, and to deter
mine how many of the deputies indicated in said application are neces

sary, and to provide in each instance where deemed necessary by the
court, a sum' to be paid each deputy appointed under this Act, monthly,
by the county, over and above all fees and allowances of said 'sheriff's
office, and. the court, in approving deputies and providing for their com

pensation, shall not be limited to the stipulated number of deputies per
mitted to a sheriff by laws in force prior to the passage of this Act.

o The order of the court made in said premises may be revoked or modi
fied at any subsequent term, regular or special, of said court, after notice
given said sheriff, and said order shall automatically cease, whenever
the period of said war ceases, provided that the number of deputies ap
pointed under this Act shall never exceed one for each 3000 of the pop
ulation of said county, and provided further, that the number of deputies
appointed under this Act shall not exceed 25 in any county in this State.
[Id. § 3.]

-

.

Art. 7127. [4898] May employ guards.
Liability of suretles.-In view of this article, and Code Cr. Proc. 1911, art. 1148,

sureties on official bond of sheriff held liable to county for moneys received by sheriff on

account of jail guards which he had never employed. Jeff Davis County v. Davis (Civ.
App.) 192 S., W. 291.

.

Art. 7130. [4901] Shall execute all legal process.
Liability for Injury to sequestered property.-The liability for mrurv to property

sequestered while in the exclusive control and safe-keeping of the officer levying the
writ IS his, and not that of the person obtaining tke writ. Brunson v. Dawson State
Bank (Civ. App.) 175 S. W. 438.
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Art. 7137 SHERIFFS,AND CONSTABLES (Title 123

CHAPTER TWO

OF CONSTABLES
Art.

1. ELECTION, QUALIFICAT'rON, ETC.

7137. Election and term of office.
7138. Only one deputy.
7141. Bond and oath.

Art.
2. POWERS, DUTIES AND LIABILITIES

7145. Duties in general.
7148. Failure to pay over collections.

1. ELECTION, .QUALIFICATION, ETC.

Article 7137. [4908] Term of office.
Authority of constable to appoint deputies.-That defendant carried a pistol as a

deputy constable under the apparent authority conferred by a constable, who, under this
and art. 7138, was without authority to appoint deputies, was a mistake of law, and
no defense· to a prosecution for carrying a pistol. Johnson v. State, 73 Cr. R. 133, 164
S. W. 833.

Art. 7138. Only one deputy.
Authority of constable to appoint deputies.-That defendant carried a pistol as a

deputy constable under the apparent authority conferred by a constable, who, under
this and art, 7137, was without authority to appoint deputies, was a mistake 'of law,
and no defense to a prosecution for carrying a pistoL Johnson v. State, 73 Cr. R. 133,
164 S. W. 833.

Art. 7141.' [4911] Bond and oath.
Bond-Liability on.-Where a constable took into his actual possession part of the

cotton upon which he had levied execution .and sold, after he had made due return to
his writ, the seizure was not in his officiai capacity and his sureties were not liable.
Kimbrough v. Bevering (Civ, App.) 182 s. W. 403.

Under art. 5475, giving a preference lien to a landlord for. advances, where cotton
was levied upon by a constable and sold under execution against a tenant farmer to
whom his landlord had made advances, and the buyer at the sale or his agent seized
part of the crop sold, there was a conversion for which the constable and his sureties
were liable. Id.

Liability to state.-Where commitments were issued by a justice court to a con

stable, none of which were ever returned into court, the constable and his sureties were

liable to the state for the amount of the fines and costs adjudged against those against
whom the commitments issued. Wynne v. State (Civ. App.) 158 S. W. 783.

2. POWERS, DUTIES AND LIABILITIES.
Art. 7145. [4915] Duties in general.
Liability of employer of precinct constable.-If precinct constable employed by de

tendant to keep order on grounds of his medicine show was acting within general scope
of his duties as defendant's employe when he arrested plaintiff and ejected him from
a tent, defendant was responsible for constable's action although it was in excess of
actual instructions. Rucker v. Barker (Bup.j 192 s. W. 528.

Art. 7148. [4918] Failure to pay over collections.
Cited, Bray-Robtneon-Curry Woolen Mills v. W. F. Walker & Son (Civ. App.) 165

S. W. 107.

DECISIONS RELATING TO. SUBJECT IN GENERAL

Tort of employed constable.-Where defendant's constable unlawfully and violently
arrested plaintiff and. ejected him from defendant's medicine show,

.

malice would be

imputed to constable because of unlawrul nature of act. Rucker Y. Barker (Sup.) 192
S. W. 528.

If defendant, proprietor of medicine show, was party either expressly or tacitly to
violent and unlawful conduct of his constable in arresting and ejecting pla�ntiff from
show and causing his imprisonment, a verdict for exemplary damages was warrant
ed. Id.

In action against proprietor of medicine show for false imprisonment of plaintiff
by defendant's constable, evidence held to warrant finding that constable made arrest
because of defendant's instructions and in his capacity as defendant's employe and not
pursuant to his authority as peace officer of the precinct. Id.

In such action evidence held to justify finding of tacit participation' by defendant
In constable's violent and unlawful conduct in arresting plaintiff. Id.

1554



Title 123B) STATE COUNCIL OF DEFENSE Art. 7150%e

TITLE 123 B

STATE COUNCIL OF DEFENSE

Art.
7150lh. Council created; membership; ap

pointment; qualifications.
7150lha. Tenure of members; vacancies.

71150lhb. Duties.

Art.
7150lhc. Employment of clerks, etc.; com

pensation of members; expenses.
7150lhd. Expenses, how paid.
7150lhe. Appropriation.

Article 7150%. Council created; mernbership; appointment; qual
ifications.-There is hereby created a State Council of Defense, com

posed of not exceeding forty members, who shall be selected and ap
pointed by the Governor of Texas. The members of the Council shall
include those engaged in agriculture, banking, labor, manufacturing,
transportation, stock-raising, and other vocations and callings. [Act.
May 14, 1917, 1st C. S., ch. 8, § 1.]

Became a law May 14, 1917.

Art. 7150ljza. Tenure of members; vacancies.-The members shall
hold their membership in such Council during the period of the war in
which the Nation is now engaged, and all vacancies shall be filled by the
Governor of Texas. [Id., § 2.]

. Art. 7150ljzb. Duties.-The duties of the Council herein created are

to assist the National Council of Defense in all matters requested by
said Council, or by the President of the United States or under his au

thority, and to that end the Council herein created is authorized to call
upon the various civic, educational, and commercial activities of this
State to assist in organizing the economic, industrial, military and moral
forces of Texas to be used in the defense of our common country. [Id.,.
§ 3.]

,

Art. 7150%c. Employment of clerks, etc.; compensation of mem

bers; expenses.-The Council herein created shall have the right to

employ such assistants and clerical force as may be necessary to carry
on its work, but no member of the Council shall ever be paid any sal
ary or per diem for his services; but may be paid for reasonable and

necessary traveling expenses while engaged in performing his duties.
[Id., § 4.]

Art. 7150%d. Expenses, how paid.-All bills and expenses incur
red for salaries of assistants, or clerical hire and traveling expenses, or

other necessary expenses, shall be approved by the Chairman of the
Council of Defense and by the Governor of Texas before any voucher
is issued for the payment of the same. [Id., § 5.]

Art. 7150lJze. Appropriation.-There is hereby appropriated, out of
any funds in the State Treasury not otherwise appropriated, for the pay
ment of clerical hire; assistants, traveling expenses and other necessary
expenses incurred by said Council of Defense, for the fiscal year ending
August 31st, 1917, the sum of Ten Thousand ($10,000.00) dollars, or so

much thereof as may be necessary, and for the fiscal year ending August
31st, 1918, the sum of Fifteen Thousand ($15,000.00) Dollars, or so much
thereof as may be necessary. [Id., § 6.]
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Art. 7160. "STQCK LAWS (Title 124

TITLE 124

STOCK LAWS

Chap.
1. Of marks and brands.
2. Protection of live stock.
3. Of the sale, slaughter and shipment of

animals.
5. Of the mode of preventing hogs and

certain other animals from running
at large in counties and subdivisions.

Chap.
6. Of the mode of preventing horses and

certain other animals running at
large in particular counties named.

7. Regulations for the protection of stock
raisers in certain localities.

8. Live Stock Sanitary Commission.

CHAPTER ONE

OF MARKS ANb BRANDS

Article' 7160. [4930] Unrecorded brands no evidence; proviso.
Unrecorded brands as evidence.-In action to recover hides with sequestration by

plaintiff and replevy by defendants, held, that plaintiff's brand, although not properly
recorded, was admissible to identify animals from which hides were taken if ownership
of animals with that brand was otherwise shown, and, if not recorded, was admissible
to identify them. Herrera v. Marquez (Civ. App.) 182 S. W. 1143.

Evidence in criminal cases.s--Under this article, as amended by Acts 33d Leg. c. 69,
evidence as to unrecorded brands on animals is admissible in criminal cases to prove
ownership. Turner v. State, 71 cr. R. 477, 16(} S. W. 357; Sullenger v. State (Cr. App.)
182 S. W. 1140.

On trial for cattle theft prior to amendment of this article by Acts 33d Leg. c. 69,
evidence as to unrecorded cattle brands held incompetent on the question of ownership.
Turner v. State, 71 Cr. R. 477, 160 S. W� 357.

.

Under this article, as amended by Acts 33d Leg, c. 69, the state, on a trial for re

ceiving stolen cattle, may show the original brands on the cattle, and that the brands had
been subsequently burned. Mooney v, State, 76 Gr. R. 539, 176 S. W. 62.

CHAPTER TWO

PROTECTION OF LIVE STOCK
Art.
7164. Payment for animals killed, fee, etc.
7166. Bounties for killing certain animals;

exhaustion of appropriation.
7167. Scalps and affidavits, etc., to be pre

sented to commissioners' court.
7168. Scalp defined; powers and duties of

court, etc.

Art.
7168a. Court to make statement; duties of

comptroller and county treasurer.
7168b. Laws repealed; trespass not permit

ted..
7168c. Appropriation.

Article 7164. [4934] Payment for animals killed;. fee, etc.
Liability of countY.-Allegations that the county judge unlawfully ordered the

killing of plaintiff's mules and horse without alleging that he did so under arts. 7161-
7164, stated no cause of action against the county. Riley v. C'oleman County (Civ.
App.) 181 S. W. 743.

Liability for killing on order of county court.-Defendant killing plaintiff's mules and
horse on order of judge of county court, who believed they were affected with glanders,
was not liable to plaintiff in damages, where it was not shown that arts. 7161-7164, were

not followed or that defendant was not a sheriff, deputy, etc., of the county. Riley v.

Coleman County (Civ. App.) 181 S. W. 743.

Art. 7166. [4936] Bounties for killing certain animals; exhaustion
of appropriation.-That hereafter when any person shall kill in this
State any wolf, wild cat or. jack rabbit, he shall be paid the sum of

$2.00 for each wolf, and $1.00 for each wild cat, and 5 cents for each
jack rabbit so killed; provided, that the State shall not be liable for
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Chap. 2) STOCK LAWS Art. 1168b

any claim arising under the provisions of this bill afterthe appropriation
herein provided shall have been exhausted. [Acts 1903, p. 113, § 1; Acts
1911, p. 44, § 1; Act March 12, 1915, ch. 47, § 1.]

,

Took effect 90 days after adjournment of the ,legislature on March 20, 1915.

Art. 7167. [4937] Scalps and affidavit, etc., to be presented to com

missioners' court.-The scalps of said animals so killed shall be pre
sented by the person or persons having killed said animals in person to

the commissioners court of the county in which said animal or animals
were killed, accompanied by a written affidavit before the county judge
of said county, or any other officer authorized to administer oaths, stat

ing where and when he killed said animal, and the kind of each; that
affiant in person and no other killed said animal or animals. [Acts 1903,
p. 113, § 2; Acts 1911, p. 44, § 2; Act March 12, 1915, ch. 47, § 2.]

Art. 7168. [4938] Scalp defined; powers and duties of court, etc.

-Such scalp.shall consist of the scalp and both ears, so that the court
may sufficiently identify the class of animals so killed; the court may
in all cases, when it is not satisfied as to the sufficiency of the evidence
before it, under this Act, reject any and all claims; the commissioners
court shall immediately take and pass upon said scalp' and burn the
same, but in no case shall any commissioners court in this State be
authorized under this Act to issue warrant for bounty on any scalp when
presented with either ear of same disfigured in the 'least, cut, slit or any
defect whatever, except such cut, slit or defect that may have been
caused in shooting, trapping or killing the animal. Both ears must be
absolutely whole, and such commissioners court shall issue certificate
signed by at least three members of said court, and attested by the signa
tures of the clerk of said court, and under the seal of said court, show
ing the kind of animals killed and the number of each, and the name

of the party who killed same, and the amount due such party. The
clerk of the county court shall issue a warrant on the county treasurer
for the amount specified, and payable to the party named in such cer

tificate. [Acts 1903, p. 113, § 3; Acts 1911, p. 44, § 3; Act March 12,
1915, ch. 47, § 3.]

Art. 7168a. Court to make statement; duties of comptroller and
county treasurer.-It shall be the duty of the commissioners court of the
several counties of this State at each regular session of each year, to
make an itemizedstatement showing the several amounts paid, to whom,
and when paid, by order of said court under the provisions of this Act;
said statement shall be entered upon the minutes of said court, and a

certified copy of each statement shall be entered upon the minutes of
said court, and a certified copy of such statement shall be transmitted
by the clerk of said court to the Comptroller of the State. Upon re

ceipt of said certified copy by the Comptroller, it shall be his duty to

draw his warrant upon the State Treasurer for one-half of the aggre-
.

gate amount paid out by such county, under the provisions of this Act,
as shown by said certified copy of statement, payable to the treasurer of
said county, which said amount, when received by said county treasurer,
shall be by him credited to the fund of the third class of said county.
[Acts 1911, p. 44, § 4; Act March 12, .1915, ch. 47, § 4.]

Art. 7168b. Laws repealed; trespass not permitted.-All laws and
parts of laws in conflict herewith are hereby repealed; provided, that
nothing herein contained shall permit any person to enter on the posted
lands or premises of another for the purpose of hunting or trapping, or

otherwise catching. or trapping wild animals for their scalps without
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having first obtained the consent of the owner. [Acts 1911, p. 44, §
5; Act March 12, 1915, ch. 47, § 5.]

Art. 7168c. Appropriation.-And the sum of one hundred thousand
($100,000.00) dollars is hereby appropriated out of any money in the
State Treasury, not otherwise appropriated, for the payment of the above
named bounties. [Acts 1911, p.44, § 6; Act March 12, 1915, ch. 47, § 6.]

CHAPTER THREE·

OF THE SALE, SLAUGHTER AND SHIPMENT OF ANIMALS
Art.

.

7170. Bill of sale to be taken.
7172. Stock animals sold by marks, etc.

Art.
7184. Exempted counties.

Article 7170. [4940] Bill of sale to be always taken.
Cited, Houston Packing Co. v. Dunn (Civ. App.) 176 S. W. 634.

Conversion.-That plaintiff in conversion had a bill of sale of the cattle taken by de
fendant, swore they were his, and identified the hides by a foresh brand he had pub on
the cattle is sufficient evidence that they belonged to him. . Mendiola v. Gonzales (Civ.
App.) 185 s. W. 389.

Art. 7172.
.

[4942] Stock animals sold by mark and brand, etc.

Application of law-Record.-There being no intention on the part of a seller of
cattle to sell or transfer his mark, where there was a bill of sale followed by actual de
livery of possession upon the range, Rev. St. 1879, act. 4564, held not to require record
of bill of sale in order to pass title, although it recited marks and brands. Powell v.

Stephenson (Civ. App.) 189 S. W. 570.

Art. 7184. [4953] Exempted counties.-The provisions of the five

preceding articles shall in nowise apply to the following counties: An
derson, Angelina, Austin, Bandera, Bastrop, Bell, Bexar, Blanco, Bowie,
Brazos, Burleson, Caldwell, Calhoun, Camp, Cass, Chambers, Cherokee,
Clay, Collin, Colorado, Comal, Comanche, Dallas, Delta, Denton, De
Witt, Ellis, Falls, Fannin, Fayette,· Franklin, Freestone,' Galveston, Gil
lespie, Goliad, Gonzales, Grayson, Gregg, Grimes, Guadalupe, Hardin,
Harris, Harrisori.: Hays, Henderson, Hill Hopkins, Houston, Hunt,
Jasper, Johnson, Karnes, Kaufman, Kendall, Kerr, Kimball, Lamar,
Lavaca, Lee, Leon, Liberty, Limestone, Llano, Madison, Marion, Mason,
McLennan, Milam, Montgomery', Morris, Nacogdoches, Navarro, New

ton, Palo Pinto, Panola, Polk, Rains, Robertson, Rusk, Sabine, San
Augustine, San Jacinto, Shelby, Smith; Sutton, Tarrant, Titus, Travis,
Trinity, Tyler, Upshur, Van Zandt, Walker, Waller, 'Washington, Wil
liamson, :Wood. [Acts 1909, p. 74; Act June 3, 1915, 1st C. S., ch. 17,
§ 2; Act March 30, 1917, ch.·150, § 2.]

Explanatory.-The act amends art. 7184, ch. 3, tit. 124, Rev. ·Civ. St., as amended by
ch. 17, general laws First Called Session 34th Leg. Took effect 90 days after March 21,
1917, date of adjournment. The title of the act is not Testrictive in respect to the coun

ties to be added or excluded, and hence the situation presented with respect to articles
7235 and. 7305, is not presented.

.
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CHAPTER -FIVE

OF THE MODE OF PREVENTING HOGS AND CERTAIN
OTHER ANIMALS FROM RUNNING AT LARGE

IN COUNTIES AND SUBDIVISIONS
Art.
7209. Commissioners' court to order elec-

tion.
7211. Requisites of petition.
7212. Election, how ordered, etc.
7221. Proclamation of result, etc.

Art.
7222. Stock may be impounded, when.
7230. Stock not to be injured, etc.
7234. In cases where there are less than

fifty freeholders : less than twenty;
where no freeholders.

Article 7209. [4978] Commissioners' court to order election.
Constitutionality of statute.-The statute authorizing stock law elections Is not un

constitutional. Ex parte Cowden, 74 Cr. R. 449, 168 S. W. 539.

Combination of stock law distr-icts with other terrltory.-Under Const. art. 16, § 23,
relating to the regulations of live stock and authorizing elections, a town incorporated
under the General Incorporation Act could be included in a distrtct for which a stock
law election was had. Bishop v. State, 74 Cr. R. 214, 167 S. W. 363.

Under Const. art. 16, § 23, and statutes passed thereunder, 'I'egulating live stock and
authorizing elections, one or more districts, where the stock law has been put in . force,
can be combined with territory where no election has been held, and thereby embrace an

entirely new and complete district. Id.

Art. 7211. [4980] Requisites of petition.
Amendment of p'etitlon.-Where a petition to the commiseioners' court for a stock

law election was permitted to be amended so as to include three other surveys, and change
the number of the district, the- amendments did not render the petition a new one, so

that the court could not act thereon at that term. Bishop v. State, 74 Cr. R. 214, 167
S. W. 363.

Art: 7212. [4981] Election, how ordered and conducted.
Construction of order for election and proclamation.-The order of the commission

ers' court for a stock law election, and the proclamation of the county judge issued in
conformity therewith, are to be construed as a whole. Ex: parte Cowden, 74 Cr. R. 449,
168 S. W. 539.

Art. 7221. [4990] Proclamation of the result, and its effect.
Construction of order for election and proclamation.-The order of the commtsstonars' .

court for a stock law election, and the proclamation of the county judge issued in con

formity therewith, are to be construed as a whole. Ex parte Cowden, 74 Cr. R. 449, 168
S. W. 539.

Record of returns.-Under art. 2276, the fact that the tabulated returns of a stock
law election were recorded in a book in which the result of all elections were recorded,
and not in the minutes of the court, did not invalidate the election, since the minutes of
the court need not necessarily be kept in one book. Bishop v. State, 74 Cr. R. 214, 167
S. W. 363.

Though the clerk of the commissioners' court should fail to record the tabulated re

turns or.a stock law election in the proper book, it would not invalidate the whole elec
tion, where every other essential was complied with, and there was no doubt that the
election was carried. Id.

Art. 7222. [4991] Stock may be impounded, when.
In general.-Where cattle escaped from the owners inclosure through no fault of his,

he was non guilty of a violation of the stock law, prohibiting the running at large of
animals. Ft. Worth & D. C. Ry. Co. v. Decatur Cotton Seed Oil Co. (Civ. App.) 179
s. W. 1104.

Art. 7230. [4999] Stock not to be injured, etc.

Negligence; polson.-One placing poison on his premises is not liable for the death of
another's cattle trespassing thereon unless he failed to exercise reasonable care. Ft.
Worth & R. G. Ry. Co. v. Brown (Civ. App.) 173 S .•W. 943.

Failure of a railroad to notify an owner of cattle that it was going to place poison
on its rtghtof way held not negligence, where cattle entered because a third person opened
a gate. Id.

In action for death of horse by falling into defendant's cistern, ordinance prohibiting
the running at large of live stock held complete defenee, unless defendant was guilty of
g'!'oss negligence in permitting the cistern to remain open. Woodruff v. Deshazo (Civ.
App.) 181 S. W. 250•.
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Art. 7234. [5001c] In cases where there are less than fifty free
holders; less than twenty; where no freeholders.-Whenever there is
territory between two subdivisions of a county which have adopted a

stock law, or when there is territory adjoining a subdivision which has
adopted a stock law, and in such territory there are less than fifty free
holders, an election shall be ordered on a petition 'of a majority of the
freeholders residing in such territory; and the election shall be held as

provided by law in other cases relating to the adoption of the stock law.
And, if there be less than twenty freeholders in such intervening or ad
joining territory, then on the petition of a majority of the owners of the
land to the Commissioners Court, the said Commissioners Court shall
issue an order extending the stock law to said territory and the same

shall be included in the territory of such adjoining subdivision, and,. in
cases where there are no freeholders on such intervening or adjoining
territory, then, on the petition of the owner, or owners, of the land to
the Commissioners Court, the said Commissioners Court shall issue an

order extending the stock law to said territory, and the same shall be
included in the territory of such adjoining subdivision; and any person
or persons who own lands adjoining any other lands which have been
added to territory in which a stock law prevails, shall have the same

right, and, on petition of the owner or owners of such lands to the Com
missioners Court, the said Commissioners Court shall issue an order ex

tending the stock law to said territory, and the same shall be included
in the. territory of such adjoining subdivision. [Acts 1899, p. 80; Acts
1907, p. 150; Act March 30,\1915, ch. 133, § 1.]

Took effect 90 days after March 20, 1915, date of adjournment.

CHAPTER SIX

OF THE MODE OF PREVENTING HORSES AND CERTAIN
OTHER ANIMALS RUNNING AT LARGE IN PAR

TICULAR COUNTIES NAMED

Art.
7235. Election to put law into operation.
7238. Petition shall state what.
7248. Proclamation and time law goes into

effect.
7248a. Duty of sheriff or constable to seize

and impound stock running at
large; impounding fees.

Art.
7249. Impounding stock.
7250. Animals impounded when; notice;

payment of fees and damages.
7252a. Sale on failure to redeem stock im

pounded; fees.
7253. Unknown owner; sale; proceeds,

how disposed of.

... Art. 7235
EI

. ... hv. s. Suppl. Article 7235. ection to put law In operation; provlso.s=Upon t e

� A���ed written petition of one hundred freeholders of any of the following coun-

� Thirdf�i ties; Anderson, Atascosa, Austin, Bastrop, Baylor, Bandera, Bee, Bell,
:.� -:�!:.,:-__;-",,�:::-......... Bexar, Blanco, Borden, Bosque, Brazos, Brewster, Brown, Burnet, Cald-

.l Art. 7235 well, Calhoun, Callahan, Cameron, Camp, Cass, Castro, Clay, Cherokee,
v. MsPPl. Childress, Collingsworth, Coleman, Collin, Colorado, Cooke, [Cornal,]']

.1. Amended Comanche, Concho, Crockett, Coryell, Cottle, Crosby, Cochran, Crane,
� 37 L. P. 77

Dallas, Dallam, Dawson, Deaf Smith, Delta, Denton, De Witt, Dim-
,-'-- - -

- - - -

mit, Donley, Eastland" Ector,. Edwards, Ellis� Erath, EI Paso, Falls,
Fannin, Fayette, Floyd, Foard, Franklin, [Frio.j ] Fisher, Freestone,
Gaines, Gregg, Guadalupe, Garza, Glasscock, Gillespie, Gonzales, Grimes,
Grayson, Hale,* Hamilton, Hansford, Harrison, Hays, Haskell, Hall,
Hardeman, Hartley, Henderson, Hidalgo, Hilt, Hood, Hopkins, Howard,
Hockley, Hunt, Jack, Jackson, Jones, Jefferson, Johnson, Kaufman, Kim
ble, Knox, Kerr, Kendall, Kleberg, Lamar, Lampasas," Lavaca, Lamb,
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Lee, Limestone, Lynn, Lipscomb, Llano, Lubbock, Madison, Mason,
MeLerman, Matagorda, McCulloch,* Menard, Moore, Martin, Maverick,
Medina, Midland, Milam, Mills, Mitchell, Montague, Morris, Navarro,
Nacogdoches, Nolan, Nueces, Ochiltree, Palo Pinto,* Parker, Pecos,
Rains, Randall, Red River, Reeves, Real, Robertson Rockwall, Rusk,
Runnels, San Patricio, San Saba, Scurry, Sherman, Smith, Somervell,
Sterling,* Starr, Sutton, Swisher, Tarrant, Tom Green, Taylor, [Terry,'] ]
Titus, Travis, Upshur, Victoria, Val Verde, Van Zandt, [Waller.r ]
Washington, Williamson, \Vilson, Wise, Ward, Wharton, Wood, Wheel
er,* Winkler, Wichita, VVilbarger* and Young, or upon the petition of
fifty freeholders of any such subdivision of a county as may be described
in the petition, and defined by the commissioners' court of any of the
above named counties, the commissioners' court of said county shall
order an election to be held in such county or such subdivision of a

county as may be described in the petition and defined by the commis
sioners court on the day named in the order for the purpose of enabling
the freeholders of such county or such subdivision of a county as may
be described in the petition and defined by the commissioners court. to
determine whether horses; mules, 'jacks, jennets and cattle shall be per
mitted to run at large in such county or such subdivision of a county
as may be described in the petition and defined by the commissioners
court; provided that where there is an application for an election to
include an entire county there shall not be less than twelve freeholders
from each justice precinct 'of said county as signers to the petition for
such election.

And provided further, that the provisions of this section shall not

apply to Wharton county as a whole, but shall apply only to such sub
division thereof as may be designated in the manner herein provided;
provided, however, that the provision of this Act shall not apply to

Jefferson county as a whole, but shall apply only to such subdivisions
thereof as may be designated in the manner herein provided. [Acts
1899, ch. 128; Acts 1901, ch. 24; Acts 1903, ch. 71; Acts 1905, chs. 23,
94; Acts 1907, chs. 11, 28, 57; Acts 1909, p. 121, § 1; Acts 1911, p.
172, § 1; Acts 1913, p. 131, § 1; Act March 1, 1915, ch. 26, § 1; Act
March 22, 1915, ch. 99, § 1; Act March 29, 1917, ch. 131, § 1; Act Oct.
2, 1917, ch. 10, § 1.]

* Improperly included in statute. See note below.
t For explanation of the bracketed matter, see note below.

Titles and subjects of acts;-Under original stock law, Acts 26th Leg. c. 128, as

amended by several acts, including Acts 30th Leg. cc. 11, 57, and by Act 31st Leg. c. 69,
to include Matagorda county, held that Acts 32d Leg. c. 94, purporting- to amend Acts
30th Leg. and to exclude Matagorda county, violated Corist. art. 3, § 35, relating to the
title of acts, and was to, that extent void. Holman v. Cowden & Sutherland (Civ. App.)
158 s. W. 571.

The title of the act approved March 31, 1913, entitled "An act to amend article 7235,
chapter 6, title 124 of the Revised Statutes of Texas, 1911, with reference to the mode of
preventing :I< * '" animals from running at large in counties named, so as to include"
certain named counties, is insufficient under Const. art. 3, § 35, to cover a provision ex

cluding, from the operation of the stock law, Matagorda county, which was previously
included. Ward Cattle & Pasture Co. v. Carpenter (Civ. App.) 168 S. W. 408.

. Matagorda county, specifically placed under the stock law by Acts 31st Leg. c. 69,
is not taken from under it by Acts 32d Leg. c. 94, specifically naming the counties, not
including it, in which it is proposed to repeal the law. Ex parte Cowden, 74 Cr. R. 449,
168 S. W. 539.

In view of the above decisions the compilera of this supplement have traced the his
tory of the above article from the time of its original enactment in 1899 (Acts 1899, ch.
128, p. 220) to the present date, and it appears that the list of counties contained in art.
7235, Revised Civil Statutes of 1911, was in all respects correct, with the possible excep
tion of Wilbarger county, as to which county an explanation is given below in this note.

The title of Acts 1911, p. 172, ch. 94, is as follows:
"An Act to amend sections one (1) and two (2), chapter 128 of the General Laws of

the Twenty-sixth Legislature, the same being an Act providing the mode by which horses,
mules, jacks, jennets and cattle may be prevented from running at large in certain coun

ties therein named, or in any subdivision of said counties (as amended by chapter 24
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of the General Laws of the Twenty-seventh Legislature, and chapter 71 of the General
Laws of the Twenty-eighth Legislature, and chapters 23 and 94 of the General Laws of
the Twenty-ninth Legislature, and chapters 11 and 57 of the General Laws of the Thir
tieth Legis'la.tur-e, and chapter 69 of the General Laws of the Thirty-first Legislature)
so as to exclude Wharton and Fort Bend counties, and include Brewster and Lee, Floyd,
Val Verde, Randall, Deaf Smith, Castro, Rurmele, Baylor and Wichita counties within
the provisions of said law, and repealing all laws and parts of laws in conflict herewith,
and declaring an emergency."

The title of Acts 1913, p. 131, ch. 72, is as follows: "An Act to amend article 7235,
chapter 6, title 124, of the Revised Civil Statutes of Texas, 1911, witli reference to the
mode of preventing horses and certain other animals from running at larrge in counties
named, so as to include Ochiltree, Moore, Sherman, Hansford, Henderson, Cameron, Hart
ley, Dallam, Concho, Pecos, Reeves, "Wharton, Gonzales, Kerr, Kendall, Haskell, Young,
Cottle, Har-derna.n and Hall counties, and declaring an emergency."

.

The title of Act March 1, 1915, ch. 26, is as follows: "An Act to amend article 7235,
chapter 6, of the Revised Civil Statutes of 1911, entitled 'of the mode of preventing horses
and certain other animals running at large in part.icular counties named, as amended by
chapter 72 of the General Laws Of the Regular Session of the Thirty-third Legfsla.ture of
the State of Texas, so as to include Terrell, Collingsworth, Clay, Dimmit, Gregg, Lamb,
Nacogdoches, Matagorda, Tom Green, Lipscomb, and Maverick Counties under· the pro
visions of said article, and d.eclaring an emerganoy."

The title of Act March 22, 1915, ch. 99, is as follows: "An Act to amend article 7235,
chapter 6, title 124, of the Revised Civil Statutes of Texas, 1911, and to amend chapter
72, House Bill No. 827, General Laws of the Thirty-third Legislature, page 131, with ref
erence to the mode of preventing horses and certain other animals f'Tom running at large
in the counties named, so as to include Matagorda County, and declaring an emergency."

The title of Act March 29, 1917, ch. 131, the latest enactment on the subject, is as

follows: "An Act to amend • article 7235, chapter 6, title 124, Revised Civil Statutes of
Texas, 1911,. as amended by chapter 72, General Laws of the Thirty-third Legislature, and
chapters 26 and 99, General Laws of the Thirty-fourth Legtela.ture, with reference to the
mode of preventing horses and certain other animals from running at large in the coun

ties named so as to include Kimble, Jefferson, Kleberg, Menard, Real, Sutton, Terrell,
Clay, Collingsworth, Dimmit, Gregg, Lamb, Lipscomb, Maverick, Nacogdoches, Tom
Green, Bandera, Crockett, Edwards, Grimes and EI Paso counties and declaring an emer-

gency."
.

The title of Act Oct. 2, 1917, ch. 10, is as follows: "An Act to amend article 7235,
chapter 6, title 124, Revised Civil Statu tes of Texas, 1911, as' amended by chapter 72,
General Laws of the Thirty-Third Legislature, and chapters 26 and 99, General Laws of
the Thirty-Fourth Legislature, and chapter 131, General Laws of the Thirty-Fifth Leg
tslature, with reference to the mode of preventing horses and certain other animals from
running at large in the counties named so as to include Madison County, and declaring
an emergency."

,

An analysis of the situation, in view of the .decisions above set forth, shows that the
counties marked by an asterisk are not included in the provtslons of the law, for the
reason that such counties were not named in the title of Acts 1911, ch. 94, or any of the
Acts subsequent to the revision of 1911, and the titles in each of the acts bebng restr-ic
tive, they were insufficient to bring such counties within the operation of the law. It
thus appears that the law is not operative in the following counties: Hale, Lampasas,
McCulloch, Palo Pinto, Sterling, and Wheeler. On the other hand, the Act of March 29, '

1917, omits Comal, Frio, Terry, and Waller counties, which were included in the revision
of 1911. An examination of the titles above set out will show that none of them are

broad enough to include a provision excluding the four counties named from the opera
tion of the law. These four counties .are placed in the text above, and are inclosed in
brackets.

Wilbarger county was added to the Ilst, of counties subject to the act by Acts 1907,
ch. 11, approved Feb. 21, 1907. The statute was again amended at the same session, by
an act approved April 3, 1907 (Acts 1907·, ch, 57) and Wilbarger county was omitted in the
list of counties set forth as subject to the provisions of the law. Acts 1909, ch. 69', p. 121,
on which art. 7235, Revised Civil Statutes of 1911, was based, in .its title, purports to add
counties other than Wilbarger, and hence is irisufficierrt, of itself, to add Wilbarger county.
If the Act of April 3, 1907, superseded the Act of Feb. 21, 1907, there was no valid law

adding Wilbarger county at the time the revision of 1911 was made.
The title of Act March 1, 1915, ch. 26, and that of Act March 29, 1917, ch. 131, pur

port to include Terrell county, but the body of nerther one of the acts includes: such
county, and hence Terrell county is not subject to the act.

Act Oct. 2, 1917, ch. 10, amends art. 7235, ch. 6, title 124, Rev. Civ, St. 1911, �si
amended by ch. 72, general laws 33ro Legislature, and chs, 26' and 99 of general laws
34th Legislature, and' ch. 131, general laws 35th Legislature.

Art. 7238. Petition shall state what.
Inaccuracy of descr-lptton of subdivision.-In a prosecution for violation of the stock

law, where accused's land and the place where he allowed his animals to run at large
was clearly within the limits of the subdivision which adopted the law, that the descrip
tion of that subdivision was not accurate, and omitted a strip of territory, was no de
fense. Neuvar v. State, 72 Cr. R. 410, 163 S. W. 58.

Towns.-Under this article, incorporated towns included in a subdlvtslon wherein the
stock law is adopted are subject to its provisions. Neuvar v, State, 72 Cr. R. 410, 163
S. W. 58.
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Art. 7248. Proclamation and time law goes into effect,
Evidence in criminal prosecution.-In a prosecution for murder, while defendant was

attempting to recover mules that had strayed into deceased's inclosed field, and which
deceased was attempting to impound, evidence that the stock law was. in force at the
time of the homicide held admissible. Barnett v. State, 76 Cr. R. 555, 176 S. W. 580.

Instructions in civil action.-In action for value of rrrula struck by automobile while
mule was running loose on public highway in violation of stock law, instructions held im
properly refused as clearly presenting the issue of gross negligence. Dillon v. Stewart
(Civ. App.) 180 S. W. 648.

Art. 7248a. Duty of sheriff or constable to seize and impound stock

running at large; impounding fees.-It shall be the duty of any sheriff
or constable of any county, or subdivision thereof, within this State,
where the provisions of this chapter are or may hereafter become op
erative, to seize any stock which may become known to him to be run

ning at large 'on any outside premises where the provisions of the stock
law are in force, and impound the same in some place provided for that
purpose, and immediately notify the owner thereof, if such owner is
known to such officer, who may redeem the same on the payment of
an impounding fee of $1 per head, and an additional fee of 25 cents per
day per head for each day such stock is so kept. [Act March 22, 1915,
ch. 92, § 1.]

Explanatory.-The act amends title 124, chapter 6, by adding thereto articles 724Sa
and 7252a, and by amending articles 7250, 7252, and 7253. The act took effect 9(} days
after March 20, 1915, date of adjournment.

.

Art. 7249. Impounding stock.
Effect of consenrt to pasture.-Though an owner of land gave her consent to the pas

turing of cattle thereon, she was not thereby necessarily precluded from recovering for
an injury to the freehold done by the cattle.

'

Gorman v. Brazelton (Civ. App.) 168 S.
W.434.

Art. 7250. Animals impounded when; notice; payment of fees and

damages.-N0 animals shall be impounded except as provided in Article
7248a unless they have entered upon enclosed lands or be found roaming
about the residence, lots or cultivated land of another, and, whenever
any stock is impounded, notice thereof shall be given to the owner, if
known, and such owner shall be entitled to their possession upon pay
ment of fees and damages. [Acts 1899, p. 220, § 15; Act March 22, 1915,
ch. 92, § 1.]

See note under art. 7248a.

Art. 7252a. Sale on failure to redeem stock impounded; fees.
When any stock shall have' been impounded as provided in Article 7248a,
and after five days' notice has been given to the owner of such stock,
such officer shall sell such stock at public auction for cash, after having
given notice of such sale, as in constables' sales of personal property, and
apply the proceeds. of such sale, after deducting the expenses "thereof, to
the satisfaction of said fees and damages, and shall pay the balance,
if any remains, to the owner of such stock. The justices and consta
bles shall receive for their services the same compensation as is allowed
for like service in civilcases. [Act March 22, 1915, ch. 92, § 1.]

See note under art. 7248a.

Art. 7253. Unknown owners; sale; proceeds, how disposed of.
If no owner can be found of stock so impounded, such officer or other
person taking up any such stock shall make affidavit before a justice
of the peace of the county, describing the stock impounded by him, and
that the owner is unknown to affiant ; which affidavit shall be forthwith
delivered to the county' clerk by such justice to be kept in his office for
inspection. After the filing of such affidavit, the constable of the pre
ceinct shall sell such stock as in case when the owner is known; and
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if anything remains after satisfying the expenses of said sale and the
fees and damages due to the taker-up, he shall report the same under
oath to the clerk of the county; court and pay the same over to the county
treasurer to be received by him and placed to the credit of the road and
bridge fund of the county. [Acts 1899, p. 220, § 18; Act March 22, 1915,.
ch. 92, § 1.]

See note under art. 7248a.

CHAPTER SEVEN

REGULATIONS FOR THE PROTECTION OF STOCK RAISERS
IN CERTAIN LOCALITIES

Art.
7271. May seize certain animals.
7272. Also unbranded hides," etc.
7273. Procedure in case of seizure.
7282. Hides imported from Mexico; in

spector not liable for damages to
hides not put in proper condition
for inspection; owner to pay ex

penses of treatment; sale.
7283. Horses, mules and cattle.
7284. Suspicious hides and animals to be

.
seized.

7285. Procedure upon seizure.
7286. Importer to recover on proof.

Art.
7287. Hides or animals to be sold if not

proven away.
7289. Property to be delivered to true own-

er, etc.
7297. Certificates of inspection.
7305. Exempted counties.
7305b. Inspectors for certain counties.
7305c. Inspectors for certain counties.
7305d. Other counties exempted.
7305e. Appointment of inspector f.or Nueces

county; election .

7305f. Same; fee to be collected by inspec
tor and paid into county treasury.

Article 7271. [5017] May seize certain animals, etc.
Petition.-Petition held to show plaintiff's cattle· were not subject to the stock law

(this article and art. 7272); so sequestration by inspector of cattle and hides should be
enjoined, though inspector averred that he did not intend to proceed against cattle ex

cept as provided by law. Harrell v. Holmes (Civ. App.) 184 S. W. 285.

Art. 7272. [5018] Also unbranded hides and animals.
Petition.-See Harrell v. Holmes (Civ. App.) 184 S. W. 285; note under art. 7271.

Art. 7273. [5019] Procedure in cases of seizure.
Cited, Harrell v. Holmes (Civ. App.) 184 S. W. 285.

Art. 7282. [5023e] Hides imported from Mexico; inspector not

liable for damage to hide's not put in proper condition for inspection;
owner to pay expenses of treatment; sale.-The hides of all cattle im

ported into this state from Mexico shall be inspected by the inspector
of hides and animals of any county or district into which the same may
be introduced or imported; and, should the importer of said hides fail
or refuse to place such hides in. a position where the same may be in

spected by said inspector, or if said hides are found by said inspector
to be folded or booked in such a manner as that the same may not be

inspected without injury to said hides; then it shall 'be the duty of said
inspector to take possession of such hides and have the same treated in
such a manner as will. enable him to unfold the same without injury
thereto, provided however, that such inspector shall not be held liable
for any damage which may accrue to such hides by reason of the treat
ment thereof for the purpose of enabling him to inspect the same and
such treatment as may be necessary to enable the inspector to unfold
and inspect such hides shall be wholly at the risk of the importer or

person in whose possession such hides may be found, and in addition
to the inspection fees allowed such inspector for the inspection of said
hides, there shall be paid by the importer or the person in whose pos
session. said hides may be found after importation, all expenses incurrer
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by said inspector in the treatment of said hides, for the purpose of
enabling him to inspect the same as provided in this Article, such ex

penses to include drayage and freight charges and all expenses for

handling and treatment of said hides, and if the importer or the person
in whose possession. said hides may be found after importation, shall
fail or refuse to pay said expenses for reatment, or if he shall fail or

refuse to pay the inspection fees as required by law, the inspector is
hereby authorized to retain possession of said hides and sell a sufficient
number thereof, after public notice of three days, to the highest and best
bidder, to pay said inspection fees and all necessary expenses in connec

tion therewith. [Acts 1876, p. 295. Sen. Jour. 1895, p. 485; Act March
29, 1917, ch. 127, § 1.]

Explanatory.-The act amends arts. 7282, 7283, 7284, 7285, 7286, 7287, and 7289. Took
effect 90 days after March 21, 1917, date of adjournment.

Art. 7283. [5023f] Horses, mules and cattle.-Horses and mules
and cattle imported from Mexico into this State shall be inspected in
accordance with the provisions of Article 7267, and with like authority
to retain and sell as provided in Article 7282 for a failure to pay the in
spection fees. [Acts 1876, p. 295. Sen. Jour. 1895" p. 485; Act March 29,
1917, ch. 127, § 1.]

,

See note under art. 7282.

Art. 7284. [5023g] Suspicious hides and animals to be seized.
Should an inspector of hides and animals find among hides or animals
imported from Mexico any hides or animals which, from the brand or

from other evidence, he has reason to believe have been stolen from the
lawful owner, it shall be his duty to separate said hides or animals
from the others undergoing inspection and take possession of the same,
and to notify. any person he believes to be interested therein to come

forward and institute suit for the recovery of the same. [Acts 1876, p.
295. Sen. Jour. 1895, p. 485; Act March 29, 1917, ch. 127, § 1.]

See note under art. 7282.

Art. 7285. [5023h] Procedure upon seizure.-Should no person ap
pear to claim hides or animals, the inspector shall within twenty-four
hours, make oath before the District Judge, the County Judge, or any
justice of the peace of the county, according to the value of the property
involved, that he has reason to believe that said hides or animals have
been stolen; whereupon said judge or justice of the peace shall issue
a citation, directing the importer or party claiming the same to appear
before him at his office within a time specified, not to exceed twenty
four hours, to show causes why said property should not be condemned.
[Act March 29, 1917, ch. 127, § 1.]

See note under art. 7282.

Art. 7286. [5024] Importer to recover on proof.-Should said im
porter or claimant. make proof that he is the lawful owner of said hides
or animals by showing a bill of sale from the owner of same, or his
legally authorized agent, and by showing complete chain or transfer
of title from the original owner of the brand to himself, or his firm, as

the case may be, such judge or justice of the peace shall direct that the
same be delivered to said importer or claimant upon his paying the in
spection fees. [Acts 1876, p. 295. Sen. Jour; 1895, p. 485; Act March
29, 1917, ch. 127, § 1.]

See note under art. 7282.

Art. 7287. [5025] Hides or animals to be sold if not proven away.
-Should the importer or claimant of said hides or animals fail to es-
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tablish his claim as the .lawful owner of the same, or to any number of
said hides or animals so seized, it shall be the' duty of the District Judge,
county judge or justice of the peace to direct that said property be
sold at public auction by the inspector of hides and animals or his dep
uty, after a notice of ten days, published in a news paper, should there
be one published in said county, or if no news paper be published in the
county, then by notice in writing, posted at the court house and two
or more other places in said county, and the said hides. shall be sold to
the highest and best bidder. [Acts 1876, p. 295. Sen. Jour. 1895, p. 485 ;
Act March 29, 1917, ch. 127, § 1.]

See note under art.: 7282.

Art.. 7289. [5027] Property to be delivered to true owner, etc.

Should any person appear either by himself, his agent, or attorney, and
claim any hides or animals imported from Mexico at any time before
the same shall have been sold as above directed, and should said claim
be established before such judge or justice of the peace of said county,
such property shall be delivered to the claimant, and all costs accruing
therein shall be paid by the importer, provided, that at any time before
proceedings shall have been commenced as above directed, the importer
may be permitted to pay the lawful owner, his agent or attorney, for

any hides or animals imported by him from Mexico and presented in any
county of this state for inspection, and upon such payment, and the
fees for inspection, such hides or animals shall be released. [Acts 1876,
p. 295. Sen. Jour. 1895, p. 485; Act March 29, 1917, ch. 127, § 1.]

See note under art. 7282.

Art. 7297. [5035.] Certificate of inspection.
Cited, Harrell v. Holmes (Civ. App.) 184 S. W. 285.

Art. 7305. [5043] Counties exempted.s=The counties of Anderson,
Angelina, Aransas, Archer, Armstrong, Atascosa, Austin, Bailey, Band
era, Bastrop, Baylor, Bee,* Bell, Bexar, Borden, Bowie, Bosque, Bra
zoria, Brazos,' Brewster, Briscoe, Brown, Burleson, Burnet, Caldwell,
Callahan, Calhoun, Cameron,* Camp, Carson, Cass, Chambers, Cherokee,
Childress, Clay, Cochran, Coke, Collins, Collingsworth, Colorado, Co-.
mal: Comanche, Cooke, Coryell, Cottle, Crockett, Crosby, Dallam, Delta,
Denton, De Witt, Dickens, Donley, Duval,* Eastland, Ellis, EI Paso,*
Erath, Falls; Fannin, Fayette, [Fisher,] Floyd, Foard, Fort Bend,
Franklin, Freestone, Frio, Galveston, Gillespie, Goliad, Gonzales, Gray,
Grayson, Gregg, Grimes, Guadalupe, Hall, Hamilton, Hardman, Hardin,
Harris, Harrison, Hartley, Hayes, Hemphill, Henderson, Hidalgo,* Hill,
Hockley, Hood, Hopkins, Houston, Hunt, Irion, Jackson, Jack, Jasper,
Jeff Davis, Jefferson, Johnson, Karnes, Kaufman, [Kendall, Kent,]
Knox, Kinney, Lamar, Lamb," Lampasas, Lavaca, Leon, Liberty, Lime
stone, Lipscomb, Live Oak,* Llano, Loving, Lubbock, Lynn, Madison,
Marion, Mason, Martin, Medina, Maverick,* McLennan, Midland, Mi
lam, Mills, Mitchell, Montague, Montgomery, Morris, Motley, Nac
ogdoches, Navarro, Newton, [Oldham,] Orange, Palo Pinto, Panola,
Parker, Pecos, Polk, [Potter,] Presidio, Raines, Reagan, Red River,
Refugio, Robertson; Rockwall, Rusk, Reeves, Sabine, San Augustine,
San Jacinto San Patricio, Schleicher, Shelby, Smith, Shackelford, Sorn
ervell, Starr,* Scurry.f Stephens, Sterling, [Stonewall,] Tarrant, Ter
rell, Terry, Throckmorton, Titus, Tom Green, Trinity, Tyler, Upshur,
Upton, Val Verde,* Van Zandt, Victoria, Walker, Ward, Washington,
vVebb Warton, Wheeler, \Villiamson, Wilson, Wise, vVinkler, and

Young are hereby exempted from the provisions of this chapter and
from all laws regulating the inspection of hides and animals. [Acts
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1893, ch. 107; Acts 1895, ch, 43; Acts 1909, pp. 30, 113; Acts 1913,' p.
85, § 1; Act March 28, 1917, ch. 114, § 1; Act May 18, 1917, 1st C. S.,
ch. 23, § 1.]

• Removed from exempted Ust by other acts. See explanatory note below.
tAs to title of act, see explanatory note below.

Explanatory.-The act amends-art, 7305, Rev. Civ. St. 1911. The title of the act and
the emergency clause declare the purpose of the act to be to exempt Martin county from

the hide and animal inspection law. Took effect 90 days after May 17, 1917, date of ad

journment.
The counties in brackets are not excepted by Act May 18, 1917, 1st C. S., ch. 23, § 1,

set forth above, but all of such counties except Kendall, are specially exempted by Acts

1913, p. 85, § 1 (Vernon's Sayles' Civ. St. 1914, art. 7305a) and Act March 31, 1915, ch.
142, § 1, set forth post as art. 7305d. As the title to Act May 18, 1917, above referred to,
purports to amend art. 7305, for the purpose .alone of exempting Martin county, the ear

lier acts above referred to are still operative and the counties inclosed by brackets are

on the exempted list. Kendall county was omitted from Act May 18, 1917, 1st C. S. ch. 23,
§ 1. But, as its omission is not warranted by the title of the act, Kendall county is still
on the exempted list. See Holman v. Cowden & Sutherland (Civ. App.) 158 S. W. 571;
Ex parte Cowden, 74 Cr. R. 449, 168 S. W. 539; Ward Cattle & Pasture Co. v. Carpenter
(Civ. App.) 168 S. W. 408, and notes under art. 7235.

.

The counties of Cameron, El Paso, Hidalgo, Lamb, and Starr are removed from the
exempted list by Act Feb. 18, 1915, ch. 13, § 1, set forth post as art.. 7305b; and the coun

ties of Bee, Duval,' Live Oak, Maverick, and Val Verde are likewise removed from such
list by Act March 15, 1915, ch. 57, § 1, set. forth post as art. 7305c. While Act March 28,
1917, and' Act ·May 18, 1917, . are later in point of time, the titles of those acts restrict
their operation to the addition of Borden, Coke, Irion, Lubbock, Lynn, Martin, Midland,
Reagan, Sterling, Terry, Tom Green, and Upton counties to the exempted list.. It thus
appears that the acts of Feb. 18, 1915, and March 15, 1915, are still operative, and that the
counties named in those acts are not on the exempted list, though included in the sub
sequent amendatory acts. See cases cited in. next preceding note.

Scurry county was not included in the exempted list, either in the Revised C'ivil
Statutes or in the amendatory act of March 27, 1913, ch. 43, p. 85, § 1. Its inclusion in
Act March 28, 1917, ch. 114, § 1, and Act May 18, 1917, Lst C. S., ch. 23, § 1, was not war
ranted by the title of either of those acts.. Scurry county, however, was specially ex

cepted trom the operation of the inspection law by Acts 1913, p. 87, eh. 45, § 1 (Vernon's
Sayles' Civ. St. 1914, art. 7305a), and hence is properly included in the list of exempted
counties.

Art. 7305b. Inspectors for certain counties.-That the Governor
of Texas shall immediately appoint an inspector of hides and animals'
for each of the following counties, to wit: the counties of EI, Paso,
Cameron, Hidalgo, Lamb, and Starr each of whom shall hold his office
for a term .of two years and until the election and qualification of his
successor. That said counties of EI Paso, Cameron, Lamb, Hidalgo
and Starr shall be subject to all of the provisions of Articles 7256 to
7304, inclusive, Revised Civil Statutes of Texas, 1911 except that the in
spector shall be elected in each of said counties at the first general elec
tion held after appointment herein authorized. [Act Feb. 18, 1915, ch.
13, § 1.]

Art. 7305c. Inspectors for certain counties.-That the Governor of
Texas shall immediately appoint an inspector of hides and animals for
each of the following counties, to-wit: The counties of Bee, Duval,
Live Oak, Maverick and Val Verde, each of whom shall hold his office
for a term of two years and until the election and qualification of his
successor. All animal and hide inspectors appointed by the Governor
shall be entitled to 'receive for their services the sum of three cents
for each animal and hide personally inspected. That said counties of
Bee, Duval, Live Oak, Maverick and Val Verde shall be subj-ect to all
of the provisions of Articles 7256 to 7304, inclusive, Revised Civil
Statutes of Texas, 1911, except that the inspector shall be' elected in
each of said counties at the first general election held after the appoint
ment herein authorized. [Act March 15, 1915, ch. 57, § 1.]

Act took effect March 15, 1915.

Art. 7305d. Other counties exempted.-That the counties of Old
ham and Potter be and the same are hereby exempt from the provisions
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and operations of Articles 7256 to 7305, inclusive, of Chapter 7, Title
124, Revised Civil Statutes of 1911, relative to the inspection of hides
and animals. [Act March 31, 1915, ch. 142, § 1.]

Became a law March 31, 1915. Sec. 2 repeals allJaws in conflict.

Art. nOSe. Appointment of inspector for Nueces County; election.
-That the Governor of Texas shall immediately appoint an inspector
of hides and animals for Nueces County, Texas, who shall hold his office
for a term of two years and until the election and qualification of his
successor. That Nueces County shall be subject to all the provisions of
Article 7256 to 7304, both inclusive, Revised Civil Statutes of Texas,
1911, except that the inspector of Nueces County, Texas, shall be elected'
at the first general election held after the appointment herein author
ized. [Act March 1, 1917, ch. 51, § 1.]

Note.-Sec. la, imposes a fine for violation of the provisions of the inspection laws,
and is set forth post as art. 1415b of the Penal Code. Sec. le imposes a fine on the in
spector for violation of such laws, and is set forth post, as art. 1415c of the Penal Code.
Sec. 2 repeals all laws in conflict. ·Took effect 90 days after March 21, 1917, date of ad

journment.

Art. 7305£. Same; fee to be collected by inspector and paid into
county treasury.-Said inspector shall collect the sum of ten cents for
each hide and animal personally inspected by him or his deputies and
in addition thereto shall collect the fees authorized to be collected under
the provisions of Articles 7256 to 7304, both inclusive, Revised 'Civil
Statutes of Texas of 1911. Said proceeds authorized to be collected
by this Act by said inspector and by virtue of said Articles 7256 to

7304, both inclusive, Revised Civil, Statutes of 1911, which fees by
said last named articles are authorized to be collected and retained by
said inspector shall be paid into the county treasury and pass into the

general fund of said county, and the county commissioners' court is

hereby authorized to fix the salary of said inspector, provided the same

be fixed at an amount not in excess of one hundred ($100.00) dollars
per month. [Id., § Ib�]

CHAPTER EIGHT

Art.
7314.

LIVE STOCK SANITARY COMMISSION

Duties of live stock sanitary com-

mission; quarantine; transporta
tion of animals to and from

quarantined districts; rules and
regulations; state veterinarians;
entry upon private premises.

7314a. [Repealed.]
7314b. Control of sale of veterinary bio

logical products; eradication of
fever-carrying tick and other
contagious diseases; special quar
antine districts; quarantine of
pastures, etc.; prescribing meth
od of dipping.

7314c. [Repealed.]
7314d. Duties of commissioners' court and

county judge.
7314dd. Duty of commission to make inves

tigations and quarantine ani
mals; duty of state veterinarian.

7314ddd. Appraisal of diseased animals;
killing.

7314e. Election in counties on question of
tick eradication; quarantine.

7314f. Zones or districts for tick eradica
tion.

Art.
7314g.

7314h.

7314i.

7314j.

7314k.

73HZ.

7314m.

7314n.

73140.
7314'p.

7314q.
7314r.
7314s.

7319.
7322.
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Proclamations respecting quaran
tine in tick zones.

Same; movement of animals in
quarantined districts.

Inspectors in counties voting to
eradicate ticks.

Quarantine of sheep on account of
scabies.

Inspectors for districts quarantined
for sheep scabies.

Publication or notice of quarantine
order.

Same; filing copy of notice with
county clerk: evidence.

Seizure of animals being moved in
quarantine district: dipping or

treating; compensation of sher
iff; lien.

County veterinarian.
Composition of dip and' mode of

dipping.
Construction of act; repeal.
Validation of elections.
Powers of live stock sanitary com

mission not abridged.
Compensation of commissioners.
[Repealed. ]
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Article 7314. [5043c] Duties of Live Stock Sanitary Commission;
quarantine; transportation of animals to and from quarantined dis
tricts; rules and regulations; state veterinarians; entry upon private
premises.-It shall be the duty of the Commission provided in Article
7312, Revised Civil Statutes, to protect the domestic animals of the
State from all malignant, contagious or infectious diseases of a communi
cable character whether said diseases exist in Texas or elsewhere; and
for the purpose it is hereby authorized and empowered to establish,
maintain and enforce such protective measures and quarantine lines and

sanitary rules and regulations as it may deem necessary,' when it shall
determine upon proper inspection that such diseases exist. It shall also
be the duty of said Commission to cooperate with the Live Stock Sani
tary Commission and officers of other States, and with the United States
Secretary of Agriculture, in establishing such interstate quarantine lines,
rules, and regulations as shall best protect the live stock industry of this
State against the fever-carrying tick (Miagararopic Annulatus) which
produces the splenetic fever and other malignant, contagious, infectious
or communicable diseases of live stock. It shall be the duty of said Live
Stock Sanitary Commission to quarantine any district, county or part
of county, or premises within this State when it shall determine upon
proper inspection the fact that cattle, sheep or other live stock in such
district, county, part of county or premises are affected with any malig
nant, contagious, infectious or communicable disease, or with the agency •

or transmission of such diseases, and to give written or printed notice
of such quarantine to the proper officers of railroad and express compa
nies doing business in or through such quarantine district, county, or

part of a county, within this State; and to publish notice of the establish
ment of such quarantine in such newspaper in the quarantine district,
county, or part of county as the Live Stock Sanitary Commission may
select, or give notice in such other ways as it deems necessary and
adequate for the purpose of establishing and maintaining a quarantine
service. And no railroad or express company shall receive for transpor
tation, or transport, from any quarantined district, county, or part of
county, in this State, into any other district, county, or part of a county,
within this State, any cattle sheep or other. live stock except as herein
after provided; nor shall any person, company, or corporation deliver
for transportation to any railroad or express company any' cattle, sheep
or other live stock for or from a quarantined area except as hereinafter
provided; nor shall any person, company or corporation drive on foot
or cause to be driven on foot or transport in private conveyance, or cause

to be transported in private conveyance, or drive or permit to drive from
a quarantined district, county, or part of county or premises of this
State, any cattle, sheep, or other live stock except as hereinafter pro
vided. It shall be the duty of the Live Stock Sanitary Commission of
Texas to make and promulgate rules and regulations which shall permit
and govern the inspection, disinfection, certification, treatment, handling,
and method and manner of delivery and shipment of cattle and other live
stock from or into a quarantined district, county, or part of a county, or

premises, into any other district, county, or part of a county or premises
in this State. And said Commission shall make and promulgate rules
and regulations which shall permit and govern the movement and ship
ment of cattle and other live stock from or into a quarantined district,
county or part of county, or premises into any other district, county,
part of county or premises in this State where such cattle or other live
stock are to be immediately slaughtered, and furnish prompt inspection
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when demanded by the owner or person in charge of such cattle or oth
er live stock so intended to be moved or shipped for immediate slaugh
ter, and it is hereby so authorized, and directed; and the Live Stock San
itary Commission of Texas shall give notice of such rules and regula
tions by proclamation issued by the Governor of Texas. The said Live
Stock Sanitary Commission of Texas is hereby empowered with the au

thority to employ a State Veterinarian and Assistant State Veterinarians
in times of emergency, and inspectors or other persons, as it may deem

necessary to the performance of the duties imposed upon said Commis
sion. The Live Stock Sanitary Commission, the State Veterinarian, As
sistant State Veterinarians and inspectors acting under authority or di
rection of the Commission are hereby empowered and it is made their
duty at their discretion to enter upon premises of any person or persons,
company or corporation within this State, for the purpose of inspecting,
quarantining or disinfecting premises or live stock thereon. [Acts 1893,..
p. 70; Acts 1913, p. 353, § 1; Act March 23, 1915, ch. 111, § 1; Act
March 6, 1917, ch. 60, § 1.]

Explanatory.-Took effect March 6, 1917. Sec. 23, post, art. 7314q, repeals ch. 169.
Acts 33rd Legislature, regu1ar session. The Legislature, in enacting the act of 1917, over

looked the amendatory act of March 23, 1915, ch. 111. The later act, however, no doubt,
works a supercesston of the act of 1915.

Constitutionality.-Laws 1917, ch. 60, held not unconstitutional. Brazeale v. Strength
(Civ. App.) 196 S. W. 247.

"Clean" cars.-The term "clean," in rule 31 of the State Live Stock Sanitary Com-
•

mission, does not necessarily mean that cars for transportation of hogs shall be free
from dirt, but that they shall be free from infection. Clampitt v. St. Louis Southwest
ern Ry. Co. of Texas (Civ. App.) 185 S. W. 342.

Sufficiency of evidence to show cars Infected.-Where it was contended that because
of uriclean cars furnished contrary to rule 31 of State Sanitary Live Stock Commlssion
hogs contracted cholera, evidence held insufficient to show that the cars furnished were

infected. Clampitt v. St. Louis Southwestern Ry, Co. of Texas (Civ. App.) 185 s. W. 342.

Duty to comply with quarantine regulatlons.-Where cattle are shipped from the
quarantined area in Texas to a point outside the quarantine line, the duty of complying
with quarantine regulations is primarily on the shipper. Texas & P. Ry, Co. v .. Crowder
(Civ. App.) 165 S. W; 116.

Fixing quarantine line.-The Governor and the sanitary commission, which was re

quired by art. 7322, to fix the same quarantine line against Texas fever as fixed by the
federal government, might, between the time of the enactment and the going into effect

lof Acts 33d Leg. c. 169, authorizing the establishment of a different line, fix a new line
which would be applicable when the law went into effect. Smith v. State, 74 Cr. R. 232.
168 S. W. 522.

Acts 33d Leg. c. 169, authorizing the Governor and sanitary commission to fix quaran-
tine lines to prevent the spread of Texas fever, etc., held valid. rd.

.

Interstate commerce.-Federal government's power as to interstate commerce is
paramount, and, when interstate transportation of live stock is taken under direct fed
eral supervision, acts of Congress and regulations thereunder alone control, and any state
regulations cease to have any force. Pecos & N. T. Ry, Co. v. Hall (Civ. App.) 189 S.
W.535. .

Where' federal and state governments have concurrent power, and federal govern
ment is inactive, state's power may be executed. rd.

Art. 7314a.
Repealed by Act March 6, 1917, ch. 60, § 23, post, art. 7314q.

Art. 7314b. Control of sale of veterinary biological products; eradi
cation of fever-carrying tick and other contagious diseases; special
quarantine districts; quarantine of pastures, etc.; prescribing methods
of dipping.-It is further provided that the Live Stock Sanitary Com
mission shall have the power to control the sale and distribution of all
veterinary biological products within this State, and it is hereby made
its duty, as far as possible, to destroy and eradicate the fever-carrying
tick which produces splenetic fever; also to eradicate and eliminate the
scabies, sheep scab, hog cholera, glanders and other malignant, infec
tious, contagious or communicable diseases of live stock. For this pur-
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pose it is empowered and directed to establish special quarantine dis
tricts where such diseases or infection of such diseases are known to

exist; and notice of- the establishment of such special quarantine dis
tricts shall be given as provided for in Article 7314, Revised Civil Stat
utes, and in Section 1 of this Act. The Live Stock Sanitary Commission
shall have the power to quarantine premises or pastures located in said

special quarantine districts, and the domestic live stock thereon situated
in such quarantine districts, or elsewhere, when to their knowledge such

pasture or premises, or the live stock located thereon are infected with,
or have been exposed to a malignant, contagious, infectious or com

municable disease, or the infection thereof; and no live stock shall be
moved to or from such special quarantine district; nor from or to any
pastures or premises located in such special quarantine district, in a

manner, method, or condition other than those prescribed by the Live
Stock Sanitary Commission. It shall be the duty of the Live Stock Sani
tary Commission to prescribe methods for dipping live stock or other
wise treating or disinfecting such premises and the live stock thereon,
as in their opinion are necessary and adequate for the eradication of the
disease or the infection of the disease for which they are quarantined.
[Acts 1913, p. 353, § 3; Act March 6, 1917, ch. 60, § 2; Act May 17,
1917, 1st C. S., ch. 12, § 1.]

Explanatory.-The act, in its enacting part, amends sections 2, 10, 11, 12, 17, of ch.
(iO, general laws regular session 35th Legislature, and. adding thereto, after sec. 24, a

new section to be known as sec. 25. The title of the act sets forth at length the title of
the act amended and then recites: "Said sections as amended not changing in any ma

terial way the provisions of the original act, but are yet the substance thereof, the
changes being in substance corrective in their nature, except that section 25, added there
to, provides in substance," etc. It is thus seen that the title does not enumerate the
sections of the act which are amended as is done in the enacting part. Took effect 90
days after May 17, 1917, date of adjournment.

Constitutionality.-Acts 33d Leg. c. 169, authorizing the Governor and sanitary com

mission to fix quarantine lines to prevent the spread of Texas fever, etc., is not a delega
tion of legislative authority which renders it invalid. Smith v. State, 74 Cr. R. 232, 168
S. W. 522.

Art. 7314c.
Repealed by Act March 6, 1917, ch, 60, § 23, post, art. 7314q.

Art. 7314d. Duties of commissioners' court and county judge.-It
shall be the duty of the county commissioners courts to co-operate with
and assist the Live Stock Sanitary Commission in protecting the live
stock of their respective counties from all malignant, contagious, in
fectious or communicable diseases, whether such diseases exist within
or outside the county and otherwise protect the. live stock interests of
their counties. It shall be the duty of said commissioners courts to co

operate with the Live Stock Sanitary Commission and the officers work
ing under the authority or direction of said Commission, in the suppres
sion and eradication of fever-carrying ticks, and all malignant, con

tagious, infectious or communicable diseases of live stock; provided,
when it becomes necessary to disinfect any premises infected with an

thrax, hog cholera, glanders, foot and mouth diseases, bovine-tubercu-
,losis, or contagious abortion, under order of the Live Stock Sanitary
Commission, the county judge of the county wherein such premises are

located shall have such disinfecting done at done at the expense of the
county, and according to the rules and regulations of the Live Stock
Sanitary Commission, and the said commissioners courts are hereby
authorized and empowered and directed to appropriate moneys out of
the general fund of their counties for the purpose of constructing or

leasing necessary public dipping vats within their counties- and for the
purchase of dipping material therefor. [Acts 1913, p. 353, § 5; Act
March 6, 1917, ch. 60, § 3.]
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Art. 7314dd. Duty of commission to make investigations and quar
antine animals; duty of state veterinarian.-It shall be the duty of the
Live Stock Sanitary Commission, whenever they have reason to believe,
or shall receive notice that any malignant, contagious, infectious or com

municable disease or the infection thereof exists among any domestic
animals in this State, to immediately investigate, and if such disease is
found to exist, or if theyhave reason to believe such disease exists, to

immediately quarantine such animals and the premises upon which they
are located. Provided, further, that if glanders or anthrax is found, the
State Veterinarian, or Assistant State Veterinarians, shall make a thor
ough investigation and shall notify the county judge of the county
wherein such animals are located of the number and description of the
animals so affected. [Act March 6, 1917, ch. 60, § 4.]

Art. 7314ddd. Appraisal of diseased animals; killing.-It shall be
the duty of the county judge of any county in this State whenever any
horse, mule or asses within their counties are found infested with glan
ders or -anthrax and have been quarantined by order of the Live Stock
Sanitary Commission, to appoint three disinterested parties, who shall
act as appraisers and fix the value of said animals at their actual value
at the time of such appraisement; and make a sworn, written report of
said appraisement to the county judge, whereupon the commissioners
court shall pass upon such written report and pay to the owner of the
animals their appraised value. The county judge on receipt of the report
of the appraisers, as provided for in this section, shall issue an order to
the sheriff, deputy sheriff, or any constable of the said county command
ing him to seize said diseased animal or animals and take same to some

secluded place and kill them and burn the carcass or carcasses, and said
appraisers and officers shall be paid for their services as provided for in
Article 7320, Revised Civil Statutes. [Id., § 5.]

Art. 7314e. Election in counties on question of tick eradication;
quarantine..-It shall be the duty of the commissioners courts of any
county within the State of Texas, whenever they deem it expedient, or

when petitioned to do so by seventy-five resident land-owners to order
an election called for the purpose of determining whether the county
shall take up and prosecute the work of tick eradication in said county.
Said election shall be ordered and held not less than sixty days after
the filing of the petition. At said election the ballots shall have printed
upon them "For Tick Eradication in County" and "Against
Tick Eradication in County." The officers of said election
sha.ll hold _ said election and make return thereof as provided by law in
case of other elections as nearly as may be. Said returns shall be made
returnable to the county judge of the county.. The commissioners court
shall meet and canvass said returns as soon as practicable after such
election, and if they find that a majority of all the votes cast were in fa
vor of tick eradication under the direction of the Live Stock Sanitary
Commission, they shall so certify and cause publication of same to be
made in a newspaper published .in said.county, which publication shall
be certified to by the county judge of said county, and said certificate
shall be filed with the county Clerk of said county, which said certificate
shall be admissible as evidence in any of the courts of this State. The
county judge shall immediately so notify the Live Stock Sanitary Com
mission, and upon receipt of such notice from the county judge of the

county so holding the election, the Live Stock Sanitary Commission
shall cause to be issued a supplemental proclamation signed by the Gov
ernor of Texas, proclaiming. a quarantine around said county, and the
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citizens of said county in co-operation with and under the direction of
the Live Stock Sanitary Commission shall begin work of tick eradication
within thirty days of the issuance of the said supplemental proclamation.
Should .the commissioners court find that a majority of the votes cast

were against tick eradication, then the county judge shall so notify the
Live Stock Sanitary Commission. [Acts 1913, p. 353, § 8; Act March
6, 1917, ch. 60, § 7.]

Con$titutionality.-In view of Const. art. 3, § 56, regarding local and special laws,
and article 16, § 23, allowing regulation of live stock, Tick Eradication Law (Acts 33d
Leg. c. 169) § 8, providing for submission of tick eradication law to vote of county, etc.,
held constitutional. McGee v. State (Cr. App.) 194 S. W. 951.

Art. 7314£. Zones or districts for tick eradication..-The following
·
zones or districts for the eradication of the Texas fever-carrying tick
causing splentic or tick fever, are hereby established:

Zone No. 1. The Northern District, comprising the counties of

Armstrong, Archer, Andrews, Anderson, Briscoe, Bailey, Baylor, Bowie,
Borden, Brown, Brewster, Burnet, Bell, Bosque, Carson, Collingsworth,
Castro, Childress, Cottle, Cochran, Crosby, Clay, Cooke, Collin, Co
manche, Callahan, Coleman, Concho, Coke, Crockett, Crane, Culberson,
Cass, Camp, Coryell, Cherokee, Dallam, Deaf Smith, Donley, Dickens,
Delta, Denton, Dallas, Dawson, Erath, Eastland, Ellis, Ector, EI Paso,
Foard, Floyd, Fannin, Franklin, Fisher, Falls, Freestone, Gray, Grayson,
Garza, Gaines, Gregg, Glasscock, Hartley, Henderson, Hansford, Hemp
hill, Hutchinson, Hall, Hardeman, Hale, Hockley, Hopkins, Hunt, Has
kell, Harrison, Hood, Howard, Mamilton, Hill, Irion, Jack, Jones, Jeff
Davis, Johnson, King, Knox, Kent, Kaufman, Lipscomb, Lamb, Lub
bock, Lamar, Lynn, Loving, Llano, Lampasas, Limestone, Leon, Moore,
Motley, Montague, Morris, McCulloch, Mitchell, Martin, Midland, Ma-

·

rion, Mills, Milam, McLennan, Nolan, Navarro, Oldham, Ochiltree,
Parmer; Potter, Palo Pinto, Parker, Pecos, Presidio, Panola, Roberts,
Randall, Red River, -Rockwall, Runnels, Reagan, Reeves, Rains, Rusk,
Robertson, Sherman, Swisher, Stonewall, Scurry, Shackelford, Stephens,
Smith, Sornervell, Sutton, Schleicher, Sterling, San Saba, Shelby, Titus,
Throckmorton, Terry, Taylor, Tarrant, Tom Green, Terrell, Upshur,
Upton, Van Zandt� Wheeler, Wood, Wichita, Wilbarger, \Vise, \Vard,
Winkler, Young, Yoakum, Val Verde, provided that in Zone number
one as above established in this bill, that all counties that have hereto
fore by majority vote, voted to eradicate ticks, in said. counties, that on

and after April 1st, 1917, the Live Stock Sanitary Commission of Texas,
shall have the power to compel any owner of cattle, horses, mules, asses

or any other animal on which ticks may be, to dip said live stock under
the rules and regulations of said Live Stock Sanitary Commission as pro-

· vided in this Act, and that all elections held prior to the taking effect of
this Act whereby any county in this State has by a majority voter voted
to eradicate ticks, is hereby in all things declared to be a valid election
and is in all things ratified.

.

Zone No.2. Comprising the counties of Angelina, Blanco, Bandera,
Caldwell, Comal, Edwards, Guadalupe, Gillespie, Houston, Hays, Jasper,
Kendall, Kimble, Kerr, Madison, Mason, Menard, Montgomery, Medina,
Newton, Nacogdoches, Polk, Real, Sabine, San Jacinto, San Augustine,
Travis, Tyler, Trinity, Uval.de, Kinney, Walker, Williamson, Jefferson,
Liberty, and Orange.

.

Zone No.3, or Southern Zone, comprising the counties of Austin,
Atascosa, Aransas, Brazos, Bee, Brazoria, Bexar, Cameron, Burleson,
Calhoun, Chambers, Colorado, Dirnmit, Duval, DeWitt, Frio, Fayette,
Fort Bend, Goliad,· Galveston, Hidalgo, Harris, Hardin, Ji� Hogg, Jack-
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son, Brooks, Jim \Vells, Kleberg, Karnes, LaSalle, Lavaca, Lee, Live
Oak, Maverick, McMullen, Matagorda, Nueces, Refugio, Starr, San Pa
tricio, Victoria, \Vebb, \Villacy, Wilson, Wharton, Zavala, Zapata,
Washington, Waller, Grimes, Gonzales, Bastrop. [Act March 6, 1917,
ch. 60, § 8.]

Art. 7314g. Proclamations respecting quarantine in tick zones.�
Provided further, that immediately after March 1, 1919, the Live Stock
Sanitary Commission shall make and certify to the Governor of Texas
a list of the names of the counties in Zone No.1 that have not been freed
from ticks and released from quarantine by the Live Stock Sanitary
Commission; whereupon the Governor shall issue his proclamation pro
claiming a quarantine in and around such counties, and thereafter all
of such counties shall take up the work of tick eradication, and shall be

.

subject to all of the provisions of this Act whether or not they shall have
held an election as provided in Section 7 of this Act [Art. 7314e]. Pro
vided further, that immediately after January 1, 1920, the Live Stock
Sanitary Commission shall make and certify to the Governor a list of
the names of the counties in Zone No.2 that have not been freed from
ticks and released from quarantine by the Live Stock Sanitary Com
mission; whereupon the Governor shall issue his proclamation pro
claiming a quarantine in and around such counties, and thereafter all of
such counties shall take up the work of tick eradication, and shall be
subject to all of the provisions of this Act whether or not they shall
have held an election as provided in Section 7 of this Act. Provided
further, that immediately after January 1, 1922, the Live Stock Sanitary
Commission shall make and certify to the Governor of Texas a list of the
names of the counties in Zone No.3, that have not been freed from ticks
and released from quarantine by the Live Stock Sanitary I Commission;
whereupon the Governor shall issue his proclamation proclaiming a

quarantine in and around such counties, and thereafter all of such coun

ties shall take up the work of tick eradication, and shall be subject to
all of the provisions of this Act whether or not they shall have held an

election as provided in Section 7 of this Act. Provided, further, that
certified copies of any proclamations by the Governor of Texas, issued
under the authority of this Act, shall be admissible as evidence in the tri
al of any cases arising in prosecutions or other suits under this Act.
[Id., § 9.]

Art. 7314h. Same; movement of animals in quarantin.ed districts.
Upon the issuance of the supplemental proclamation as provided in Sec
tions 7 [Art. 7314e] or 9 [Art. 7314g], every premise in said quarantine
counties, parts of counties or districts shall at once become quarantined,
and no cattle, horses, mules or asses shall be removed from any prem
ises where located when the quarantine is proclaimed by the Governor,
except in accordance with the rules and regulations of the Live Stock
Sanitary Commission, or upon a written permit of an authorized inspec
tor of the Live Stock Sanitary Commission of Texas, provided said Com
mission shall make an promulgate such rules and regulations as will
permit the movement of work and saddle stock in any such quarantined
county, part of county or district. [Act March 6, 1917, ch. 60, § 10 �
Act May 17, 1917, 1st C. S., ch. 12, § 1.]

See art. 1284j, Penal Code, post.
See note under art. 7314b.

Art. 7314i. Inspectors in counties voting to eradicate ticks.-The
Commissioners' court of any county within this State which said county
has been quarantined under the provisions of Section 7 [Art. 7314e] or
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9 [Art. 7314gJ of this Act, shall notify the Live Stock Sanitary Corn
mission of Texas, of the number of inspectors needed to conduct the
work of tick eradication in their respective counties; whereupon the
Live Stock Sanitary Commission shall appoint the number of inspectors
designated, which inspectors shall be residents of the said county and
shall work under the direction and orders of the Live Stock Sanitary
Commission, and shall be subject to discharge by the said Commission,
and shall be paid a

I

salary out of the county treasury of that county,
which compensation shall be fixed by the commissioners' court. [Act
March 6, 1917, ch. 60, § 12; Act May 17, 1917, 1st C. S., ch. 12, § 1.]

See note under art. 7314b.

Art. 7314j. Quarantine of sheep on account of scabies.-Wherever
any district, county or part of a county shall be quarantined by order of
the Live Stock Sanitary Commission on account of scabies or scab in

sheep, every individual premise within such quarantined area shall be

quarantined separately, and no sheep shall be shipped, driven, drifted or

permitted to be shipped, driven or drifted off any premises where 10-
catedwhen such quarantine is declared, without a written permit from
an authorized inspector of the Live Stock Sanitary Commission of Tex
as. [Act March 6� 1917, ch. 60, § 13.]

Art. 7314k. Inspectors for districts quarantined for sheep scabies.
-The commissioners court of any county within the State of Texas,
any part of which has been quarantined on account of scabies or scab
in sheep, shall notify the Live Stock Sani tary Commission of Texas of
the number of inspectors needed to conduct the work of sheep scab eradi
cation in their respective counties, whereupon the Live Stock Sanitary
Commission shall appoint the number of inspectors designated, which
said inspectors shall be residents of the said county and shall work
under the directions and orders of the Live Stock Sanitary Commission,
and shall be subject to discharge by the said commission, and shall be
paid a salary out of the county treasury, which compensation shall be
fixed by the commissioners' court. [Id., § 14.]

Art. 7314l. Publication or notice of quarantine order.-Whenever
the Live Stock Sanitary Commission shall have determined the fact that
cattle, sheep or other live stock are infected with or have been exposed
to any malignant, contagious or infectious disease, they shall designate
the district, county, part of county, or premises necessary to be quaran
tined and notice of such quarantine shall be issued by the said commis
sion or chairman thereof, as herein provided. Publication of such quar
antine notice may be made 'in any newspaper within such area, or if no

newspaper is published within such area, then the nearest newspaper
thereto, or in the discretion of the Live Stock Sanitary Commission a

written notice sent to the persons, firm or corporation owning or caring
for such quarantined domestic animal or animals shall be deemed suffi
cient notice of such quarantine. [Act March 6, 1917, ch. 60, § 17; Act
May 17, 1917, 1st C. S., ch. 12, § 1.] .

See note under art. 7314b.

Art. 7314m. Same; filing copy of notice with county clerk; evi
dence.-Whenever any quarantine is declared by the Live Stock Sani
tary Commission and printed or written notice thereof is given to the
persons, firm or corporation owning, caring for, or in charge of such
quarantined domestic animal or animals or premises, the person serving
such written notice shall file a duplicate copy of such notice with the
county clerk of the county wherein .said quarantine is declared, which
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duplicate copy shall be admissible as evidence in lieu of the original
-quarantine notice in any of the courts of this State. [Act March 6, 1917,
-ch. 60, § 18.]

Art. 7314n. Seizure of animals being moved in quarantine district;
dipping or treating; compensation of sheriff; Hen.-If any person, firm
or corporation owning, controlling or caring for any domestic animal or

animals within this. State shall ship, drive, drift or permit to be shipped,
driven or drifted any such domestic animal or animals out of any quaran
tined territory quarantined under the authority of this Act, the Live
Stock Sanitary Commission shall have the power to call upon the sher
iff, deputy sheriff, or any constable of the county in which such live
stock may be found, and it shall be the duty of said sheriff, deputy sher
iff or any constable of the county in which such live stock may be found,
'to seize said domestic animal or animals and return them to the premises
from which they have been so moved, or to hold said domestic animal
or animals in his custody, subject to such instructions as he may receive
from the Live Stock Sanitary Commission of Texas. If any person, firm
or corporation owning, controlling or caring for any domestic animal or

animals located in any territory quarantined by the provisions of this
Act, or by order of the Live Stock Sanitary Commission of Texas, shall
fail or refuse to dip or treat such domestic animal or animals in such
manner, and at such time as directed by the Live Stock Sanitary Com
mission, then the Live Stock Sanitary Commission, or the chairman
thereof, or any inspector acting under the authority of said commission
or chairman thereof, shall have the power to call upon the sheriff, deputy
sheriff or any constable of the county in which such live stock are found,
and it shall be the duty of said sheriff, deputy sheriff or constable, to

gether with the said inspector, to seize and dip or otherwise treat such
domestic animal or animals in a manner and at such times as the Sani
tary Commission shall direct. The sheriff, deputy sheriff or constable
performing such service as above set out shall receive such compensa
tion as is provided in Article 7320, Revised Civil Statutes, and similar
compensation shall be paid for any person he may have to assist him in
performing such services, and the said fees, with all costs of dipping and
treating of the said live stock, shall constitute a lien against such animal
or animals and shall be collected by civil suit. [Act March 6, 1917, ch.
60, § 19; Act May 17, ]917, 1st C. S., ch. 12, § 1.]

See note under art. 7314b.

Art. 73140. County veterinarian.-The Commissioners' court by a

majority of the commissioners in each organized county, may appoint a

competent person for the office of county veterinarian, who shall hold
office for two years, and until his successor shall be appointed and quali
fy, unless sooner removed for cause. Said veterinarian shall take and
subscribe to the constitutional oath of office, and shall 'file a copy of such
oaths of office and a copy of his appointment with the Live Stock Sani
tary Commission; and until such copies are so filed, said officer shall not
be deemed legallyqualified. Compensation of said veterinarian shall be
fixed by the commissioners' court ; provided, that no compensation or

salary shall be allowed except for services actually rendered; said offi
cer shall be a graduate veterinarian and shall work under the direction
of the Live Stock Sanitary Commission and shall investigate and report
all malignant, infectious or contagious diseases of live stock within his
county to the Live Stock Sanitary Commission, and it shall be his duty
to burn to ashes the carcass of any animal that l)1ay be found upon any
property of the county where the ownership of such animal or animals
is unknown; [A,ct March 6, 1917, ch. 60, § 20.]
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Art. 7314p. Composition of dip and mode of dipping.-The dip to
be used in the treatment of sheep scab under official supervision in this
State is the lime and sulphur dip, made in the proportion of eight (8)
pounds of unslaked lime or eleven (11) pounds of commercial hydrated
lime (not air-slaked lime) and twenty-four (24) pounds of flowers of
sulphur to one hundred (100) gallons of water. The dipping bath must

at all times be maintained at a strength of not less than one and one

half (1V2) per cent of sulphid sulphur, or any other dip officially approv
ed by both the Live Stock Sanitary Commission of Texas and the Unit
ed States Bureau of Animal Industry. The dip to be used in the treat
ment of cattle for. ticks shall be the arsenical dip approved by the United
States Bureau of Animal Industry, or any other dip officially approved
by both of said bureau and the Live Stock Sanitary Commission of Tex
as. [Id., § 21.]

Art. 7314q. Construction of act; repea1.-This Act shall be liber

'ally construed and if any section thereof be declared invalid, the remain
ing parts of the law shall not be affected thereby, and it is the intent of
the Legislature to preserve all, any and every portion of said Act if pos
sible.

This Act does not repeal any law in force for the protection of do
mestic animals, but is cumulative thereto.

Chapter 169, of the General Laws of 1913, as passed by the Thirty
third Legislature at its Regular Session, Articles 1266, 1269, 1271, 1272,
1273, 1274, 1275, 1276, 1277, and 1278 of the Revised Criminal Statutes
of 1911, are hereby expressly repealed, and all other laws and parts of
laws in conflict herewith are hereby repealed. [Id., § 23.]

Art. 7314r. Validation of elections.-That all elections held in any
county of this State for the purpose of determining whether such county
should take up the work of tick eradication in said county under the pro
visions of Section 8, Chapter 169, Acts of the Regular Session of the
33rd Legislature, wherein the petition was filed, orders of election made

by the Commissioners Court and notice thereof given prior to the taking:
effect of Committee Substitute Senate Bill No. 108, enacted by the 35th
Legislature and approved by the Governor on March 6, 1917, which bill'
took effect immediately upon the approval and the election so ordered
was held at a date subsequent to the taking effect of said Committee
Substitute Senate Bill No. 108, are hereby in all things validated and
shall be by all the courts of this State held to be valid elections just as

tho the same had been ordered and. held prior to the taking effect of
said Committee Substitute Senate Bill No. 108. [Act May 12, 1917, 1st
C. S., ch. 4, § 1.]

Became a law May 12, 1917.

Art. 7314s. Powers of Live Stock Sanitary Commission not abridg-
ed.-This Act shall not be construed to in any wise alter, affect, abro
gate or in any wise abridge the rights, powers, and duties of the Live
Stock Sanitary Commission of the State of Texas under such Commit
tee Substitute Senate Bill No. 108. [Id., § 2.]

Art. 7319. [5043h] Compensation of Commissioners.
Art. 7685b, ante, fixes the salary of the 'chatrman of the commission at $2,500, and

that of each of the other two members at $1,250.

Art. 7322.
Repealed. Acts 1913, :po 353, sec. 9. See note under art. 7314, Vernon's Sayles' Crv ..

St. 1914.

Fixing quarantine line.-The Governor and the sanitary commission, which was re

quired by this article to fix the same quarantine line against Texas fever as fixed by the·
federal government, might, between the time of the enactment and the going into effect
of Acts 33d Leg. c. i69, authorizing the establishment of a different line, fix a new line·
which would be applicable when the law went into effect. Smith v. State, 74 Cr. R. 232,..
168 S. W. 522.
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TITLE 125

SUPPLIES FOR PUBLIC INSTITUTIONS

ChaD.
1. State purchasing agent for eleemosy

nary institutions.

Chap.
2. Of the mode of supplying fuel to the

executive and other departments.

CHAPTER ONE

STATE PURCHASING AGENT FOR ELEEMOSYNARY
INSTITUTIONS

.

Art.
7325. State purchasing agent; appointment ;

salary; personal interest in con

tracts; accounting as agent; re

bates, etc.
7327. Storekeepers and accountants; super

intendent to act in smaller institu
tions; salary; bond; certain offices
abolished; duties.

7328. Manner of contracting for supplies.
7333. Emergency purchases.

Art.
7335. Purchase of perishable and special

supplies.
7336. Purchasing agentss chief clerk; sal

ary; duties; bond and oath; as

sistant clerk; annual report by pur
chasing agent.

7337. Institutions contemplated by this
chapter; approval of certain con

tracts.

Article 7325. State Purchasing Agent; appointment; salary; per
sonal interest in contracts; accounting as agent; rebates, etc.-The
State Purchasing Agent shall be appointed by the Governor, by and with
the advice and consent of the Senate, every two years, and shall hold
his office for a term of two years from the date of his qualification, and
until his successor is appointed and qualified. Said Purchasing Agent
shall receive an annual salary of three thousand ($3,000.00) dollars,
which shall not be increased or diminished during his term of office, and
he shall not receive, directly or indirectly, any extra compensation in the

way of commissions or otherwise. Said agent shall not be interested in,
or in any manner connected with, any contract or bid for furnishing sup
plies or articles of any kind to any of said institutions or to any other de

partment or institution of the State, or with any person, firm or corpo
ration who is interested in or in any manner connected with any kind
of contract with the state or any of its institutions' and departments, nor

shall he collect or be paid his salary, or- any part thereof, while he is in

any manner or degree indebted to the state or in arrears in his accounts
and reports as such agent. Neither shall said agent accept or receive
from any person, firm or corporation to whom any contract may be
awarded, directly or indirectly, by rebate, gift or otherwise, any money
or other thing of value whatever, nor shall he receive any promise, ob

ligation or contract for future reward or compensation from any such

party. [Acts 1899, p. 138, § 1; Act March 23, 1915, ch. 126, § L]
Explanatory.-The act amends articles 7325, 7327, 7328, 7333, 7335, 7336; and 73:37 of

ch. 1, Title 125, of Rev. St. 1911. Sec. 2 or the act expressly repeals chapter 2 of title 125
and article -6345, of ch. 1, title 110, declares that all other articles in ch. 1, title 110, are

retained and not repealed, and repeals all other laws in conflict with ch. 1, title 125.

The act took effect 90 days after March 20, 1915, date of adjournment. See Vernon's
Pen. Code 1916, arts. 120, 121, 122a.

This article is in part superseded by Act June 5, i917, 1st C. S., ch. 48, § 2, ante,
art. 7085b, fixing the salary of the purchasing agent at $3,000.

Art. 7327. Storekeepers and accountants; superintendent to act in
smaller institutions; salary; bond; certain offices abolished; duties.
There shall be appointed by the superintendents, with the advice and
consent of the board of managers of said institution, storekeepers and ac-
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countants, one for each of said institutions, who shall hold their office for
two years from date of qualification, or until their successors shall have

qualified, unless sooner removed by the board of managers, at the sug
gestion of the superintendent or upon complaint of the purchasing
Agent, for inefficiency; incompetency, neglect of duty or other adequate
cause affecting their faithful and satisfactory performance of duty; pro
vided, that where the magnitude of an institution is not sufficient to

employ a storekeeper and accountant, that the superintendent shall per
form that service. Said storekeeper or accountant shall receive a com

pensation of not to exceed the sum of nine hundred ($900.00) dollars per
annum, to be charged and paid as a part of the current expenses of said
institution; and they shall not be entitled to charge, collect or receive
any ·other compensation or commutation or commission, unless it be
their own individual board and lodging, when they are required to re

side within the institutions to which they are attached. Each of said
storekeepers or accountants shall, before entering upon the performance
of his duties, make and file with the Comptroller of Public Accounts a

bond in the sum of ten thousand ($10,000.00) dollars, payable to the
State of Texas, to be approved by the Governor and- filed with the
Comptroller, which bond shall be conditioned for the full, faithful, ac

curate and honest performance of his duties; and it shall not be lawful
for said storekeepers or accountants to sell or to in any way be con

cerned in the sale of any merchandise, supplies or other articles to any
of the institutions herein named, or to have any interest in any bid or

contract therewith, or with any other institution or department of the
state government. The office or position of steward, quartermaster or

other similar position heretofore existing in any and all eleemosynary
institutions are abolished, and said storekeepers or accountants shall
hereafter perform all of the duties, except as may be inconsistent with
the provisions of this chapter heretofore imposed upon such abolished
officers or employes, as well as such other duties as may be required of
them by the management of said institutions. They shall also keep the
Purchasing Agent constantly advised as to the amount and character of
supplies on hand and the amount and character required in order to

keep the institutions constantly provided for, and they shall make re

port on or before the tenth day of each month to the State Purchasing
Agent, showing the total amourit of appropriation, the total amount ex

pended and the balance unexpended On the first of each month. They
shall also furnish any other information respecting such. matters as may
be desired by the said Purchasing Agent. If at any time any institution
accumulates an amount of supplies on hand in excess of its needs, and
another institution is in need of any such supplies, the Purchasing Agent
shall present such facts to a board composed of the Governor, Comp
troller and Purchasing Agent, with the recommendation that such insti
tution in need of such supplies shall be furnished from such excess of
supplies, and if approved by the board, shall forthwith transfer any of
such from the institution having such excess to such institution in need
of such supplies, and the debit and credit shall be made ,on the basis that
such supplies could be purchased in the open .market at the time of the
transfer, if such is less than the cost under .the general contract for such

supplies for the fiscal year, otherwise the debit and credit shall be made
on the basis of the general contract price for that year, and all contro
versies as to such shall be determined by a board composed of the Gov
ernor, Comptroller and Purchasing Agent; provided, that any educa
tional institution may dispense with the position of storekeeper, provided
for in this Act, and select or appoint some person at such institution
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whose duty it shall be to receive such supplies purchased, and such per
son shall make the reports to the Purchasing Agent, as is required of
the storekeeper in this article. [Acts 1899, p. 138, § 3; Act March 23,
1915, ch. 126, § 1.]

Note.-Act June 5, 1917, 1st C. S., ch, 48, § 2, ante, arts 7085b, provides that store
keepers and accountants shall receive an- annual salary to be fixed in the general ap-
propriation bills not to exceed $1,200. •

See note under art. 7325.

Art. 7328. Manner of contracting for supplies.-When and where
supplies are to be paid for by the state of Texas out of appropriations
and authorized by the Legislature of Texas, it shall be the duty of the
Purchasing Agent aforesaid to contract for all supplies, merchandise
and articles of every description needed for the maintenance and op
eration of said institution, except those supplies designated by the board
composed of the Governor, Comptroller and Purchasing Agent as perish
able, .and supplies of a special character, as books for libraries and sup
plies for laboratories and laboratory work and instruction, and any spe
cial supplies for instruction, demonstration and research for educational
institutions, to be designated as "Special supplies for educational insti
tutions," basing his contract or contracts upon estimates to be furnished
him by the superintendents and approved by the boards of said institu
tions, respectively, by the first day of April of each year for an entire
year, and all such contracts shall be made after full notice of advertise
ment of not less than four weeks in at least four of the leading papers of
the state, to be selected by the said agent within the limits of appropria
tions made by the Legislature for such purposes, regard being had to
the appropriations for each institution. Such advertisement shall call
for sealed bids or proposals to furnish the aggregate of the desired ar

ticles and supplies as estimated for by such institutions, naming the ar

ticles, supplies and quantities and character required; and all such bids
or proposals shall, when required by the Purchasing Agent, be accom

panied by samples or designs furnished by the bidder, and shall be for
the entire period of one year; such supplies, articles and merchandise
to be delivered at such times, in such quantities and to such institutions
as said Purchasing Agent may from time to time designate; and should
the supplies, or any portion thereof, as contracted for, be not sufficient
for the year for which the contract or contracts shall be made, then the
contractor or contractors shall be required to furnish such additional

supplies at the prices named for similar articles under the contract or

c6ntracts; provided that should said Purchasing Agent at any time dis
cover that he could purchase the same supplies for less money than for

anyone year, and by buying the same for a less length of time than one

year? he shall have the authority to make such purchases for a shorter

length of time, but not less than three months. It being the purpose of
this chapter to authorize and require said Purchasing Agent to make
such contracts upon such terms as will secure the best' and cheapest
rates for the state in the purchase of supplies and articles of necessity
for said institutions, and to that end he shall reserve the right to reject
.any and all bids or to accept any bid in part or to reject it in whole;
and if none of the bids or proposals are deemed advantageous and satis

factory, he may buy in the open. market until a proper and satisfactory
bid is offered. The period for which such bids or proposals are invited
shall be clearly stated in said advertisement, as well as the terms and
conditions contemplated by the provisions of this chapter; when the
same article is estimated for by two or more institutions, but of differ
ent brands or grades shall be purchased, so as to produce, uniformity in
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use by all institutions; provided, that other things being equal, sup
plies offered by bidders who have an established local business shall
have preference, provided, that furniture or equipment for educational
institutions shall be of such kind and character as specially adapted or

designed for such institutions. [Acts 1899, p. 138, § 4; Act March 23,
1915, ch. 126, § 1.]

See note under art. 7325.

Art. 7333. Emergency purchases.-In case of emergency and where
articles are deemed in need and necessary by any such institution, and
are of such character as to be impracticable to be included in the annual
contract, the superintendent of any such institution shall make a requi
sition for same to the Purchasing Agent. who, if in his judgment he con

siders the articles or supplies to be needed or necessary, shall forthwith
purchase same in the open market, but if he does not approve the requi
sition he shall forthwith forward the same to the board of managers or

board of control of the institution, who shall forthwith- investigate the
need of the articles or supplies requested, and if satisfied that the requi
sition is proper, shall thereupon recommend the same to the Purchasing
Agent, who shall then forthwith honor the requisition and make the re

q_uired purchases in the open market; provided, that furniture or equip
ment for educational institutions shall be of the particular kind and make
as requisitioned for by such institutions when approved by the board
composed of the Governor, Comptroller and Purchasing Agent. Pro
vided, that in all bids taken by the Purchasing Agent or under his direc
tion preference shall be given to the dealers in the cities or towns in the

county in which the said institution is located, conditioned that the arti
des to be purchased shall .be the equal in price and quality to the arti
cles if purchased elsewhere. [Acts 1899, p. 138, § 9; Act March 23, 1915,
ch. 126, § 1.]

See note under art. 7325.

Art. 7335. Purchase of perishables and special supplies.-The Gov
ernor, Comptroller and Purchasing Agent shall frame and transmit to
each institution a system of rules and regulations for the purchase of
such supplies as have been designated by them as perishable and as

special supplies for educational institutions, and to which conformity by
all the institutions is hereby required. [Acts 1899, p. 138, § 11; Act
March 23, 1915, ch. 126, § 1.]

See note under art. 7325.

Art. 7336. Purchasing agent's chief clerk; salary; duties; bond
and oath; assistant clerk; annual report by Purchasing Agent.-The
Purchasing Agent shall have authority to appoint one chief clerk in his
office, whose salary shall not be more than fifteen hundred ($1,500.00)
dollars per annum, which chief clerk shall be authorized, in the absence
or inability of the Purchasing Agent, to approve accounts for supplies
heretofore purchased and contracted for, and shall be responsible for
supplies under his care, and shall take the constitutional oath of office
and before entering upon the performance of his duties shall make and
file with the Comptroller of Public Accounts a bond in the sum of ten
thousand ($10,000.00) dollars, payable to the State of Texas, to be ap
proved by the Governor, conditioned for the full, faithful, a_ccurate and
honest performance of his duties as required by law, and one assistant
clerk, who shall be a competent stenographer, at a salary not to exceed
twelve hundred ($1,200) dollars per annum, and one porter not to exceed
four hundred and eighty ($480) dollars per annum. The Purchasing
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Agent shall make an annual report to the Governor at the end of each
fiscal year, covering all his acts and doings, and such report shall be laid
before the Legislature at its next session thereafter. [Acts 1899, p. 138,
§ 12; Act March 23, 1915, ch. 126, § 1.]

Note.-Act June 5, 1917, 1st C. S., ch. 48, § 2, ante, art. 7085b, fixes the salary of the
chief clerk of the purchasing agent at $2,000.

See note under art. 7325.

Art. 7337. Institutions contemplated by chapter; approval of cer

tain contraets.-The institutions herein contemplated are those for the
care of the insane, deaf and dumb, the blind, the orphans, the Confeder
ate Home and all other State institutions, educational or eleemosynary,
now established or that may hereafter be established anywhere in Tex-

.

as, excepting the penitentiary system and its management, and also ex

cepting the Senate and House of Representatives and all departments in
the State Capitol, including General Land Office, and as to such Senate,
House of Representatives, departments and General Land Office the
present law or custom now in force shall continue; provided, that all
contracts designated in Article 16, Section 21, of the Constitution of the
State shall be approved by a board consisting of the Governor, Secre
tary of State and Comptroller. [Acts 1899, p. 138, § 13; Act March 23,
1915, ch. 126, § 1.]

See note under art. 7325.

CHAPTER TWO

OF THE MODE OF SUPPLYING FUEL TO THE EXECUTIVE
AN» OTHER DEPARTMENTS

Articles 7339-7348.
Repealed by Act M!7rch 23, 1915, ch. 126, § 2, p. 198. See note under art. 7325.
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TITLE 126

TAXATION

Chap.
1. Of the levy of taxes and payment of

occupation taxes. .

2. Taxes based upon gross receipts.
3. Franchise tax,
4. State intangible tax board.
5. Tax on liquor dealers.
-6. Tax on sale of intoxicating liquors in

local option territory.
7. Tax on dealers in non-intoxicating

malt liquors.
8. Tax on' persons SOliciting orders or op

erating cold storage for intoxicating
or non-intoxicating beverages in lo
cal option districts.

Chap.
10. Inheritance tax.
11. Of the property subject to taxation,

and the mode of rendering same.

12. Of the assessment of taxes; election
and qualification of assessor.

13. Of the collection of taxes; election and
qualification of collector.

14. Of the assessment and collection of
back taxes on unrendered lands.

15. Delinquent taxes.
17. Assessment and collection of taxes in

certain cases.

19. New counties.

CHAPTER ONE

OF THE LEVY OF TAXES AND PAYMENT OF OCCUPATION
TAXES

Art.
7353. Commissioners' court to calculate

county rate, when.
7354. Poll tax.
7355. Occupation taxes.

Sec. 1. Itinerant merchants.
2. Traveling vendors of pat

ent medicines.
6. Itinerant physicians, etc.

Art.
Sec. 8. Billiard and pool tables.

9. Nine and ten pin alleys.
13. Theaters.
15. Menagerie, etc.; museum,

etc. ; carnivals.
23. Pawnbrokers.
36. Moving picture shows.

7357. County ad valorem.

Article 7353. Commissioners' court to calculate the co�nty rate,
when.

Levy of tax.-An order of the commissioners' court of a county providing that the
rate of taxation for a year for the county "be and is as follows," followed by a tax rate
for various purposes, does not levy a tax within the statute. Purington v. Broughton
(Civ. App.) 158 S. W. 227.

Art. 7354. [5048] PoU tax.
Tax on person.-Assessment of poll taxes held not required bY art. 7567, as a condi

tion precedent to the right of the taxpayer to compel the collector to assess the amount
levied by law as a poll tax, and to issue a receipt therefor; such tax being a tax on the
person imposed by this article. Parker v. Busby (Civ, App.) 170 s. W. 1042.

Art. 7355. [5049] Occupation taxes.
Sec. 1. Itinerant merchants.
Itlnerancy as element.-Under this section license held imposed only on merchants

pursuing such occupation temporarily; and an .ndlctment for engaging in such business
without a license, not alleging that accused pursued such occupation for a limited time,
was fatally defective. Mistrot v. State, 73 Cr. R. 172, 164 S. W. 848.

Information.-Information, under this section, imposing a tax or license upon itiner
ant merchants offering bankrupt stocks, or advertising fire sales, held not to sufficiently
show what tax, if any, was due, or who was liable therefor.. Mistrot v . State, 72 Cr. R.
408, 162 S. W. 833.

Sec. 2. Traveling vendors of patent medicines.-Traveling vendors
of patent medicines. From every traveling person selling patent or

other medicines, fifty ($50.) dollars, and no traveling person shall so

sell until said tax is so paid, provided this tax shall not apply to com

mercial travelers, drummers, or salesmen making sales, or soliciting
trade for merchants engaged in the sale of drugs or medicines by whole
sale. [Acts 1897, 1 S. S., p. 49; Act March 29, 1917, ch. 132, § 1.]

Explanatory.-The act amendssubd. 2, art. 7355, ch. 1, Title 126, Rev. St. 1911. Took
effect 90 days after March 21, 1917, date of adjournment.
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Validity.__.cConst. art. 8, §§ 1, 2, authorizes the Legislature to create classes for the
imposition of occupation taxes, and this and art. 7357, imposing an occupation tax on

traveling vendors of patent medicines, is not invalid because exempting merchants and

druggists or because the penalty may in part be fixed by the commissioners' court, levy
ing a tax for the. county. South v. State, 72 Cr. R. 381, 162 S. W. 510.

Creation of offense.-See South v. State, 72 Cr. R. 381, 162 S. W. 510.

Conviction authorized.-Under this article, imposing occupation tax on traveling per
sons selling medicines, etc., and Pen. Code 1911, art. 130, making the pursuit of any oc

cupation without paying the license tax on offense, held, on facts shown, that a convic
tion for selling medicines without a license was authorized. Collins v. State (Cr. App.)
18'2 s. W. 327..

lndictment.-Under· Code Cr. Proc. 1911, arts .. 453, 460, 474, relating to sufficiency of
indictments, indictment under this section which exempts salesmen for merchants "en

gaged in the sale" of medicines, etc., alleging that defendant was. not selling for mer

chants "selling medicines," etc., held to sufficiently negative proviso. Collins v. State
-(,Cr. App.) 182 s. W. 327.

Sec. 6. Itinerant physicians, etc.

Who required to pay tax.-A person who traveled over the county testing eyes, with

implements for so testing, etc., and taking orders for eyeglasses, was liable for the oc

cupation tax, under this article. Tipton v. State, 74 Cr. R. 225, 168 S. W. 97.
Where accused for over a year had been a resident of V., he cannot be convicted of

pursuing the occupation of an "itinerant" physician without payment of the tax requir
ed. Rutherford v. State, 74 Cr. R. 617, 169 S. W. 1157.

Evidence In prosecution.-See Tipton v. State, 74 Cr. R. 225, 168 S. W. 97.

Sec. 8. Billiard and pool tables.
Cited, Roper & Gilley v. Lumpkins (Civ. App.) 163 S. W. 110; Ex parte Mode (Cr.

App.) 180 S. W. 708.

Purpose and effect In general.-This section held not in conflict with or suspended
by Acts 33d Leg. c. 74 (Vernon's Sayles' Civ. St. 1914, art. 6319a), permitting counties
and precincts to accept its provisions prohibiting pool halls. Ex parte Francis, 72 Cr.
R. 304, 165 S. W. 147.

This section is a purely revenue statute, and does not establish a policy to re

strict the use of such tables. State v. Country Club (Civ. App.) 173 S. W. 570.
A license to operate a pool hall is not a property right, nor a contract; nor does

it create a vested right, but it is a mere permit. State v. Clark (Cr. App.) 187 s. W.
760; State v. Nabers (Cr. App.) 187 S. W. 783, 784.

In view of Const. art. 1, § 28, and sec. 8 of this article, expressly permitting the
keeping of pool rooms, etc., held, that Acts 33d Leg. c. 74 (Vernon's Sayles' Civ. St.
1914, art. &319a et seq.), authorizing local option with regard -to the keeping of pool
rooms for hire, is unconstitutional. Lyle v. State (Cr. App.j 193 s. W. 680.

Social club.-This article, sec. 8, does not impose the occupation tax for keeping a

billiard table for profit or in a place of business, where liquors are sold upon a bona
fide social club providing such tables for the free use of its members. State v. Country
Club (Civ. App.) 173 S. W. 570.

Sec. 9. Nine and ten pin alleys.-From every nine or ten pin or

other alley used or operated for profits by whatever name called, con

structed or operated upon the principle of a bowling alley upon which
pins, pegs, balls, rings, hoops or other devices are used; without regard
to the number of pegs, pins, hoops, rings or balls used and without re

gard to the number of tracks or alleys in the same building or place, or

whether the balls or other devices are rolled or used by hand or other
wise, one hundred dollars. Any alley used in connection with any drug
store, or place where intoxicating liquors or tobacco in any form are

sold or given away, or upon which money or other things of value are

paid or charged for the privilege of playing shall be regarded as used
and operated for profit. [Acts 1897, 1 �. S., p. 49; Act April 2, 1917,
ch. 173.]

Explanatory.-The act amends art. 7355, sec. 9, of Title 126, ch. 1, Rev. Civ. St. 1911.
Took effect 90 days after March 21, 1917, date of adjournment.

Sec. 13. Theaters.
Ne�esslty of Issuance of IIcense.-Ex parte Jennings, 76 Cr. R. 116, 172 S. W. 1143.

Liability for breach of contract with unlicensed theater owner.-Damages sustained
from defendant's failure to furnish electric current for theater building hefore plaintln'
commenced business held recoverable, although he did not then have license for such
business. City of Brownsville v. Tumlinson (Civ. App.) 179 S.\W. 1107.
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Sec. 15. Menagerie, etc.; museum, etc.; carnivals.-From every
menagerie, wax works, side shows or exhibition, whether connected
with a circus or not, where a separate fee for admission is demanded
or received, ·ten dollars for every performance or exhibition, in which
fees for admission are received; provided, that from any museum,
menagerie or zoological exhibition, or a combination thereof, operated
and maintained in any city or town and open for admission all day
continuously, in which a charge for admission is demanded or received,
an annual tax of fifty dollars. Provided, that where any carnival, or

carnivals, shows, amusements or entertainments are held under the aus

pices, direction or control of any chamber of commerce of any city or

other similar organization, for not longer during anyone year of a

period or periods aggregating thirty days, it shall not be necessary for
such carnivals, shows or entertainments to pay any tax to. the State,
city or county during the operation of said show by said chamber of
commerce or other similar organization, but there shall be assessed

against said chamber of commerce a State tax of one hundred dollars.

[Acts 1897, 1 S. S., p. 49; Act Match 30, 1915, ch. 135, § 1.]
Explanatory.-The act amends subd. 24 of article 5049, ch. 1, Title 104, of Rev. Giv.

St. 1895, known as sec. 15 of art. 7355, ch. 1. Title 126, Rev. Giv. St. 1911. Sec. 2 re

peals all laws in conflict. Became a law March 30, 1915.

Sec. 23. Pawnbrokers.
What statute governs.-See Schapiro v. State, 75 Cr. R. 17, 169 S. W. 683�

Indlctment.-See Schapiro v. State, 75 Cr. R. 17, 169 S. W. 683.

Sec. 36. Moving picture shows.
City and state tax.-The mere fact that an exhibitor of motion pictures has paid

the state occupation tax for such exhibition does not relieve him from compliance with
the city ordinance, requiring the securing of a permit as a prerequisite to the showing
of pictures. Xydias Amusement Co. v. City of Houston (Civ. App.) 185 s. W. 415.

DECISIONS RELATING TO ARTICLE IN GENERAL

Validity of statute. In general.-The Legislature may classify persons or subjects
for taxation or regulation which right includes the right to exempt; the test being
whether it operates equally and uniformly upon all persons in the class. Booth v. City
of Dallas (Civ. App.) 179 s. W. 301.

Art. 7357. [5050] County ad valorem, etc.

Cited, Williams v. Carroll (Civ. App.) 182 S. W. 29.

Validity.-C'onst. art. 8, §§ 1, 2, authorizes the Legislature to create classes for the
imposition of occupation taxes and this article and art. 7355, imposing an occupation
tax on traveling vendors of patent medicin,es, is not invalid because exempting mer
chants and druggists. South v. State, 72 Cr. R. 381, 162 S. W. 510.

Excessive levy.-An excessive levy for taxes is absolutely void, whether the ez -

cess is caused by including unlawful expenses, such as officers' fees, with lawful taxers,
or otherwise. Bonougli v. Brown (Civ, App.) 185 8. W. 47.

Authority of court-In general.-This article and art. 7355, imposing an occupation
tax on peddlers of patent medicines, and Pen. Code 1911, art. 130, punishing one pur
suing taxable occupations without a license, held not void because the penalty imposed
may in part be fixed by the commissioners' court, levying a tax for the county. Soutb.
V. State, 72 Cr. R.: 381, 162 S. W. 510.

Liability of pawnbroker.-Under this article and art. 7355, and Pen. Code 1911, art.
130, a complaint and information; .a.lleg ing that accused, pursuing the occupation of
pawnbroker without first obtaining a license, need not allege that the commissioners'
court had entered an order fixing the county tax, nor allege the facts as to accused
loaning money and receiving deposits as security for the payment of loans. Schapiro
v. State, 75 Cr. R. 17, 169 S. W. 683. .

Art. 6155 et seq., and Pen. Code 1911, art. 641, held not to fix the liability of a
pawnbroker for pursuing the occupation without obtaining a license, which is deter-
mined by this article and art. 7355, and Penal Code, art. 130. Id. .

Penal offense.-Under Pen. Code 1911, arts. 3, 6, providing that all penalties for of
fenses must be fixed by written law, article 130, punishing the pursuing of taxable
occupations without first obtaining a license, when read in connection with this ar
ticle and art. 7355, imposing a tax on peddlers of patent medicines, prescribes a penal
offense on one peddling. patent medicines without first obtaining a license. South v.
State, 72 Cr. R. 381, 162 S. W. 510.
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CHAPTER'TWO

TAXES BASED UPON GROSS RECEIPTS
Art.
7369. Express companies.
7378. Interurban and electric railway com

panies.
7379. Wholesale dealer in or distributors of

liquors, etc.

Art.
7384. Terminal companies.
7386. Penalty for failure to report.
7387. Penalty for failure to pay tax.
7390. Tax in addition to all other taxes.

Article 7369. Express companies.
Cited, State v. Houston Belt & Terminal Ry. Co. (Civ. App.) 166 S: W. 83.

"Railroad."-The word "railroad," as used in this article, is not limited to com-

mercial steam railroads, but includes interurban railroads run by electricity. North
Texas Transfer & Warehouse Co. v. State (Civ. App.) 169 S. W. 1045.

Acts 30th Leg. (Lst Ex. Sess.) c. 18, § 1, imposing an occupation tax on one doing
-express business by "railroad," held not to apply to that done by electric interurbans.
North Texas Transfer & Warehouse Co. v. State (Bup.) 191 s. W. 550.

Art. 7378. Interurban and electric railway companies.
Cited, North Texas Transfer & Warehouse Co. v. State (Civ. App.) 169 s. W. 1045.

Art. 7379. Wholesale dealers in or distributors of liquor:s, etc.
Cited, Canadian Country Club v. Johnson (Civ. App.) 176 s. W. 835.

Art. 7384. Terminal companies.
Interstate commerce.-Terminal railway company held engaged in interstate com

merce, though it did not participate in through rates, was not a party to the bills of
lading, and though its charges did not come from the shipper, but were made directly
.against the companies using its terminal facilities on a wheelage basis. State v. Hous
ton Belt & T'erminal Ry. Co. (Civ. App.) 166 s. W. 83.

This article, held to impose an occupation tax, and not invalid as imposing a bur
den on interstate commerce, as applied to a terminal company doing domestic and in
terstate business. Id.

The state has power to levy a valid occupation tax upon the domestic business of
.a company owning and operating a terminal railway within the state and transacting
both interstate and domestic business. Id.

.

A tax levied by this article on an interstate railway measured by its gross earn

-lngs additional to its property and franchise tax, is invalid as a burden on interstate
-commerce, Houston Belt & Terminal Ry . Co, v. State (Bup.) 192 s. W. 1054.

Art. 7386. Penalty for failure to report.
Cited, North Texas Trans.fer & Warehouse Co. v. State (Sup.) 191 s. W. 550.

Art. 7387. Penalty for failure to pay tax.

Cited, North Texas Transfer & Warehouse Co. v. State (Sup.) 191 s. W. 550.

Art. 7390. Tax in addition to all other taxes.

Cited, State v. Houston Belt & Terminal Ry. Co. (Civ. App.) 166 s. W. 83.

CHAPTER THREE

FRANCHISE TAX

Art.
7394. Tax to be paid by foreign corpora

tions.

Art.
7399. On failure to pay tax; charter for

feited, when; penalty.
7400. Notice of forfeiture.

Article 7394. Tax to be paid by foreign corporations.-Except as

herein provided, each and every foreign corporation authorized, or

that may hereafter be authorized, to do business in this State shall, on or

before the first day of May of each year pay in advance to the Secre
tary of State a franchise tax for the year following which shall be com-
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puted as follows: The total capital stock of such corporation, the total

gross receipts of such corporation from all its business and the total

gross receipts from the business of such corporation for the calendar

year immediately preceding shall be ascertained by the Secretary of
State from sworn reports of the officers of such corporation or by such
other method as may satisfy the Secretary of State and the capital stock
of such corporation upon which the franchise tax herein provided is
based shall be that proportion of the entire authorized capital stock as

the gross receipts from the Texas business of such corporation done
within the State of Texas bears to the total gross receipts of such cor

poration from its entire business a�d the capital stock assignable to

the Texas business and upon which the fees hereinafter provided shall
be calculated and based being thus ascertained, the franchise tax which
is hereby provided shall be computed as follows: $1.00 on each $1,000.00

-or fractional part thereof up to and including $100,000.00; $2.00 on

each $5,000.00 or fractional part thereof in excess of $100,000.00 and up
to and including $1,000,000.00; $2.00 on each $20,000.00 or fractional
part thereof in excess of $1,000,000.00 and up to and including $10,-
000,000.00 and $2.00 on each $50,000.00 of such stock in excess of
$10,000,000.00; provided, however, that where such corporation has a.

surplus or undivided profits the same shall be added to the entire cap
ital stock of such corporation and shall be taken and computed as a

part thereof in determining the amount of such entire capital stock;
provided, that where a foreign corporation applying for a permit .has
theretofore done no business in Texas the franchise tax herein provided
shall not be payable until the end of one year from the date

-

of such
permit at which time the franchise tax shall be computed upon that pro
portion of the entire capital stock ascertained as above required as the
receipts from its Texas business bears to the receipts of the corpora
tion from its entire business for the same period; and the second pay
ment of such franchise tax shall be' made for the period intervening
between the date of such first payment and the first day of May fol
lowing, the proportion of capital stock upon which the same shall be
computed to be the same proportion that the receipts from the Texas
business for such period bears to the receipts of the corporation from its
entire business for the same period, and that thereafter such franchise
tax shall be payable annually on the first day of May for the year suc

ceeding computed upon �at proportion of the entire capital stock of
such corporation which the receipts from the Texas business of such
corporation bears to its entire receipts for the calendar year preceding
as herein above provided. [Acts 1907, p. 503, § 2; Act March 17, 1917,.
ch. 84, § I.}

. Explanatory.-Sec. 2 repeals all laws in conflict. The act amends art. 7394, Rev.
St. Took effect 90 days after March 21, 1917, date of adjournment.

Constitutionality.-This article and art. 3837, imposing a franchise tax on all busi
ness, both intrastate and interstate, thereby placing a tax on the corporation's prop
erty rights beyond the jurisdiction of the state for taxation purposes, are unconsti
tutional. Crane Co. v. Looney (D. C.) 218 Fed. 260.

Art. 7399. Failure to pay tax; charter forfeited, when; penalty.
Rights after forfelture.-After forfeiture of the right of a corporation to do business;

under this article, directors held entitled to sue as stockholders to set aside a void
judgment against the corporation, though not as trustees under art. 1206. Favori.te
Oil Co. of Beaumont & Cleburne v. Jef Chaison Townsite Co. (Clv. App.) 162 S. W. 423.

Where a corporation has forfeited its right to do business because of its failure to
pay its franchise tax, equity will entertain a suit by stockbotders when necessary to.
protect the interests of the corporation. Canadian Country Club v. Johnson (Civ. App.).
176 S. W. 835.

Nonpayment of tax; effect.-The right of a corporation to maintain an action can
not be defeated by a mere 'showing of nonpayment of its franchise tax; this article and
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art. 7400, providing for forfeiture for that reason, requiring affirmative action by the
Secretary of State and notice as a prerequisite. Pitts v. Cypress Shingle & Lumber
Co. (Civ. App.) 158 S. W. 799.

A corporation, which fails to pay the franchise tax under this article, may not do
any business, or sue or defend a suit. Canadian Country Club v. Johnson (Civ. App.)
'176 S. W. 835.

Pleading failure to pay tax.-The fact that plaintiff corporation had not paid its
franchise tax, so that it was not entitled to maintain.an action under this article, could
only be urged by a plea in abatement. Clegg v. Roscoe Lumber Co. (Civ. App.) 161 S.
W.944.

Llmltations.-The fact that when plaintiff corporation sued on notes it was not le
gally entitled to sue under this article because it had not paid its franchise tax, would
not cause the action to be barred by the four-year limitation, though before an amended
petition- was filed showing compliance with the statute more than four years had
elapsed since maturity' of the last note. �legg v. Roscoe Lumber Co. (ClV. App.) 161 s.
W.944.

Art. 7400. Notice of forfeiture.
Nonpayment of franchise tax; effect.-The right of a corporation to maintain an

action cannot be defeated by a mere showing of nonpayment of its franchise tax; thiff
article and art. 7399, providing for forfeiture for that reason, requiring affirmative ac

tion by the Secretary of State and notice as a prerequisite. Pitts v. Cypress Shingle
& Lumber Co. (Civ. App.) 158 s. W. 799.

CHAPTER FOUR

STATE INTANGIBLE TAX BOARD

Article 7407. State tax board, of whom composed; tax commis
sioner, appointment of.

Note.-Act June 5, 1917, 1st C. S., ch. 48, § 2, ante, art. 7085b, fixes the salary of the
tax commiseioner at $2,500. See art. 7084.

Cited, State v, Houston Belt & Terminal Ry. Co. (Civ. App.) 166 s. W. 83.

CHAPTER FIVE

TAX ON LIQUOR DEALERS
Art.
7427. Tax to be collected.
7433. Transfer of license, etc.
7435. Application of license.
7436. Comptroller may revoke license.

Art.
7443. Same.
7446. Petition for license.
7451. Regurattng hours of closing, etc.

Article 7427. Tax to be collected.
Ordinance.-An ordinance of a city prohi.biting license to sell liquors in certain ter

ritory held not subject to the criticism that it does not prohibit sale of liquors in view
or Pen. Code 1911, art. 130, and Acts 31st Leg. c. 17, § 1. Le Gois v. State (Cr. App.)
190 s. W. 724.

Art. 7433. Transfer of license, etc.

Cited, Winterman v. State (Cr. App.) 179 S. W. 704.

Art; 7435. Application for license.
Sufficiency of Information.-In view of this article and art. 7446, Code Cr. Proc, arts.

453, 460, 464, and Pen. Code, art. 614, an information charging sale of intoxicants with
out a license, following article 611, held sufficient, while not averring the particular place
in the county or that accused was licensed to sell elsewhere. Winterman v. State (Cr.
App.) 179 S. W. 704.

Art. 7436. Comptroller may revoke license.
Cited, Lane v. Chappell (Civ. App.) 159 S. W. 905; Lane v, Higgins (Civ. App.) 159

S. W. 907.

Judicial review.-Under .Const. art. 2, § I, relating to the distribution of' powers of

government, held, that the district court, in a suit under article 7443, by one dissatisfied

1588



Chap. 6) TAXATION Art. 7475a

with 'the comptroller's revocation of his liquor license in accordance with articles 7436--
7442, does not act in an appellate capacity but has original jurisdiction. Lane v. Volz
& Falwell (Civ. App.) 164 s. W. 20.

In a proceeding to annul the comptroller's forfel ture of plaintiff's liquor license, a

finding by .
the trial court that pla.irrtiffs did not willfully and knowingly sell intoxicants

to minors and students in institutions of learning held not so contrary to the evidence
that it could be disturbed on appeal. Id.

The trial of a suit in the district court: against the State Comptroller to reinstate a

llquor license canceled by him on evidence taken before a notary public, is de novo, so

that evidence in addition to that taken before the notary is admissible. Kluth v. Lane

(Civ. App.) 165 s. W. 524.

Art. 7443. Same.
Action for reinstatement of license as "civil case" or "cause of action."-A suit to

reinstate a liquor license forfeited by the comptroller, brought under this article, held a

cause of action, within Const. art. 5, § 8, as amended in 1891; and hence thejsta.tute was

not invalid for failure to provide the method of procedure, the method prescribed for

ordinary actions being applicable. Lane v. Chappell (Civ. App.) 159 S. W. 905; Lane v.

Higgins (Civ. App.) 159 S. W. 907_

Judicial- review.-Plaintiff, in a suit to reinstat� a liquor dealer's 'license, under this

article, held entitled to a trial de novo in the district court; the court not being lim
ited to a determination whether the comptr-oller-a action was arbitrary, but bound to

determine from all the evidence whether plaintiff had violated his bond. Lane v. Chap
pell (Giv. App.) 159 S. W. 905; Lane v. Higgins (Civ. App.) 159 s. W. 907.

Under Const. art. 2, § 1, relating to the distribution of powers of government, held,
that the district court, in a suit under this article, by one dissatisfied with the comp
troller's revocation of his liquor license in accordance with articles 7436-7442, does not
act in an appellate capacity, but has original jurisdiction. Lane v. Volz & Falwell (Civ.
App.) 164 S. W. 20.

In a proceeding to annul the comptroller's forfeiture of plaintiff's liquor llcense, a

finding by the trial court that plaintiffs did not willfully and knowingly sell intoxicants
to minors and students in instttuttons of learning held not so contrary to' the evidence
that it could be disturbed on appeal. Id.

The trtal of a suit in the district court against the State Comptroller to reinstate a

liquor license canceled by him on evidence taken before a notary public, is de novo, so

that evidence in addition to that taken before the notary is admiestble. Kluth v. Lane
(Civ. App.) 165 S. W. 524.

Art. 7446. Petition for license.
Sufficiency of information.-In view of this article and art. 7435, Code Cr. Proc. arts.

453, 460, 464, and Pen. Code, art. 614, an information charging sale of intoxicants without
a license, following 'article 611, held sufficient, while not averring the particular place in
the county or that accused was licensed to sell elsewhere. Winterman v, State (Cr.
App.) 179 S. W. 704.

Art. 7451. Regulating hours of closing, etc.
Vlolation.-Act of keeping open cabaret, operated with saloon, after 9:30 p. m., allow

ing customers to drink beer purchased for them by waiters in saloon before such hour,
and allowing waiters to deliver liquors so purchased, etc., held a violation of this article.
Walker v. Terrell (Civ. App.) 189 S. W. 75.

Actual. or sun tlme.-This' article, establishing a. closing hour of 9:30 p. m. for places
selling intoxicating liquors, refers to actual or sun time, and not to standard or railroad
time. Walker v. Terrell (Civ. App.) 189 s, W_ 75.

"Saloon."-Cabaret, operated in connection with saloon, held part thereof, within this
article, providing a closing hour of 9 :30 p .. m. for any house or place where the business
of selling Iiquors under a license is conducted. Walker v. Terrell (Civ. App.) 189 S. W. '?5.

CHAPTER SIX

TAX ON SALE OF INTOXICATING LIQUORS IN LOCAL
OPTION TERRITORY

Article 7475a. Annual tax on wholesale drug dealers selling ethyl
alcohol; county and city tax; license.-There is hereby levied upon
every person, firm and corporation engaged in the wholesale drug busi
n.ess and located within a county, subdivision of a county, justice's pre
cmct, city or town in which local option is in force and selling ethyl
alcohol to the retail trade as provided_in Article 598 of the Revised Penal
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Art. 7475a TAXATION (Title 126

Code of the State of Texas and Article 5716 of the Revised Civil Stat
utes of the State of Texas as such articles have been amended by the
Act of the Third Called Session of the 35th Legislature, an annual tax
of $375.00 and the Commissioners' Court of the several counties in this
State shall have the power to levy and collect from every such person,
firm or corporation a tax equal to one-half of the State tax herein
levied; and where any such business is located in any incorporated
city or town such city or town shall have the power to levy and collect
a tax upon such business equal to that levied by the Commissioners'
Court of the County in which city or town is situated. Before any such
person, firm or corporation shall make any sale or sales of ethyl alco
hol as above provided, he, they or it shall pay the tax or taxes lawfully
levied under the provisions of this Article; and shall procure from the
County Clerk of the county where such business is located a license
which shall be-dated as of the date of issuance and which shall author
ize such person, firm or corporation to sell ethyl alcohol to the retail
drug trade for use in their business, in quantities of one gallon or more,
at the place set forth in the application for such license. Before any
such license shall be issued the applicant shall file with the county
clerk a written application therefor, verified by affidavit, which appli
cation shall set forth the name of the person, firm or corporation desir
ing to engage in such business, and an accurate statement as to the lo
cation where such business is conducted, and shall state that such ap
plicant has been regularly engaged in the wholesale drug business in
the county in which such application is filed, for a period of at least
three months prior to the making of such application; .and shall de
scribe with sufficient certainty to identify it, the location where such
business has been carried on during such preceding three months;
and shall state that the value of the average amount of ethyl alcohol
carried in stock by such applicant does not and will not exceed 5%
of the reasonable market value of the entire stock of goods carried in
stock or used in the business of such applicant. If such application shall

.

be made by any firm it shall state the names of each member of the firm
and shall be verified by the affidavit of at least one member thereof. If
such application be made by a corporation it shall set forth the names of
the President and Secretary, and shall be verified by affidavits of such
President or Secretary. No license shall be granted for a longer or

shorter period than one year, and such license together with the occu

pation tax receipts together with Internal Revenue Receipt issued by the
United States shall be posted by the licensee in a conspicuous place
in his or their place of business. For issuing the license. herein pro
vided for the County Clerk shall be entitled to charge a fee of 25 cents
for each license. * * * [Act Oct. 12, 1917, ch. 19, § 1.]

Explanatory.-The act amends ch. 6, Title 126, Rev. Civ. St., by adding thereto art.
7475a. The concluding sentence of section 1 of the act creates an offense, and is set
forth post as art. 149b of the Penal Code.
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Chap. 10) TAXATION Art. 7487

CHAPTER SEVEN

TAX ON DEALERS IN NON-INTOXICATING MALT LIQUORS
Art.
7476. Amount of tax.

Art.
7477. Application for license to state what;

must be paid in advance.

Article 7476. Amount of tax.

Disorderly house.-Pen. Code 1911, art. 496, including in ;; definition of a disorderly
house a place in prohibition territory where nonintoxicating malt liquors, requiring an

internal revenue ltcense are sold or kept for sale, held an exception to, and therefore
not in conflict with this article and art. 7477, regulating and providing for the licensing
of sellers of nonintoxicating malt liquors. Johnson v. Elliott (Civ, App.) 168 S. W. 968.

Mandamus; petltion.-A petition for mandamus to compel a county tax collector to
issue to petitioner a nonintoxicating liquor license alleging the tender of the $2,000 state
license tax imposed by this article, but not alleging payment of the local tax or that
no such tax had been levied under such section, held fatally defective. .Johnson v. Elliott
(Civ. App.) 168 S. W. 968.

Constitutionality of related statute.-Pen. Code 1911, art. 496, defining as a dtsorderlv
house a place in prohibition territory where nonintoxicating malt liquors, requiring a

United States retail malt liquor dealer's license, are sold or kept fOT sale, construed in
connection with this article and art. 7477, held not objectionable as delegating to Congress
the power to determine whether or not the business of selling nonintoxicants shall be
lawful, and conferring on another juriEdiction power to suspend the laws' of the state .

.Johnson v. Elliott (Civ. App.) 168 S. W. 968.

Art. 7477. Application for license to state what; must be paid in
advance.

Disorderly house.-See .Johnson v . Elliott (Civ. App.) 168 S. W. 968; note under art.
7476.

Constltutio!,!ality of related statute.-See .Johnson v. Elliott (Civ. App.) 168 S. W. 968;
note under art. 7476.

CHAPTER EIGHT

TAX ON PERSONS SOLICITING ORDERS OR OPERATING
COLD STORAGE FOR INTOXICATING OR NON

INTOXICATING BEVERAGES IN LOCAL
OPTION DISTRICTS

Article 7479. Amount of tax for soliciting orders.
Constitutlonallty.-This article held not invalid as licensing the sale of intoxicating

liquors in local option territory, especially when construed with Acts 31st Leg. (1st Ex.
Bess.) chs. 15, 35. Barnes v. State, 75 Cr. R. 188, 170 S. W. 548, L. R. A. 1915C, 101.

CHAPTER TEN

INHERITANCE TAX

Art.
7487. Property subject to the tax.

Art.
7491: Appointment of person to sue for and

collect tax; compensation; reports;
appointment of administrators.

Article 7487. Property subject to the .tax.
Construction.-In construing language of this article, it must be presumed to have

been used in the same sense which it bears in laws on kindred subjects, as construed by
decisions made before the law was enacted. State v. Yturrta (Civ. App.) 189 S. W. 291.

Exemption.-Unde'r this article, property passing by testator's will to his adopted
children was exempt, in view of article 2, entitling an adopted heir to all legal and equita
ble rights and prtvileges of the legal heir of the party adopting. State v. Yturria (Civ.
App.) 189 s. W. 291.
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Art. 7491 TAXATION (Title 12(;

Art. 7491. Appointment of person .to sue for and collect tax; com

pensation; reports; appointment of administrators.-The Comptroller
of Public Accounts of the State of Texas is hereby authorized and em

powered, and it is made his duty to appoint and contract with some

suitable person or persons whose duty it shall be to look specially aft
er, sue for and collect the taxes provided by this chapter; such person
in no event to receive under such contract more than ten (10) per cent
of the amount of such taxes' collected hereunder, as compensation. It
shall be the duty of such person, so contracted with, to make written
report to the County Judge of each county in which he may be ap
pointed and employed to assist in the enforcement of this law, of
each estate upon which such tax may be due, or may become due, as.

soon as possible after the death of any person owning such estate. Such
report shall state the probably value of such estate, its character and
location, if known, and the names of the persons known to be interested
therein.

The amount of compensation due such person shall be paid by the
Collector of taxes out of the taxes collected on property belonging
to such estate, and such payment shall be deducted from said taxes by
said Collector-and reported to the Comptroller.

It shall be the further duty of such person to aid in every possible
way in the collection of such taxes.

It shall be the duty of the County Judge of said County upon his.
own motion or petition of such appointee of said Comptroller, to ap
point an administrator of every estate subject to taxation under the pro
visions of this chapter where no application for letters testamentary
or of administration thereon is made within three (3) months after
the ,death of the person owning such estate taxable hereunder. The
person appointed by 'the said Comptroller may represent the State in

any proceeding necessary under the provisions of this chapter to enforce
the collection of such taxes but without other compensation than as.

.

provided in his original employment. [Acts 1907, p. 496; Act March
30, 1917, ch. 166, § 1.],

Explanatory.-The Act amends art. 7491, ch. 10, tit. 126, Rev. Civ. St., so as to read,
as above. Took effect 90 days after March 21, 1917, date of adjournment.

CHAPTER ELEVEN

OF THE PROPERTY SUBJECT TO TAXATION AND'THE
MODE OF RENDERING THE SAME

Art.
7503.' All property to be taxed.
7504. Real property includes what.
7505. Personal property what.
7506. Definition of terms.
7507. Exempti,ons from taxation.

1. Schools land churches.
lb. Buffalo and catalo.

7509. How to be rendered.
7510. Where to be rendered.

Art.
7517. Shall be under oath, etc.
7518. The statement and its requisites.
7520. Rendition of real estate.
7521. Rendition by banker, broker, etc.
7526. Assessments of corporate property ..

etc.
7527. Assessments to be in owner's name.

7528. Lien for taxes.
7530. Valuation of property for taxation.

Article 7503. [5061] An .property to be taxed.
In general.-Laws authortztng taxes are not retrospective, .so far as the year in which,

they are authorized is concerned. Cadena v. State (Civ. App.) 185 S. VV-. 367.

Property subject to taxation In genel"al.-Under Const. art. 8, § 1, and this article and
arts. 7504, 7509, interest under oil and gas lease held assessable against the lessee, sep
arate from the assessment against the owner of the 'realty, though subject to forfeiture,
and although no well had been drilled. Texas Co. v. Daugherty (Civ. App.) 160 s. W. 129_

1592



Chap. 11) TAXATION Art. 7510

Art. 7504. [5062] Real property includes what.
In general.-Under this article, the privilege of prospecting for and removing oil and

.gas from land is a franchise taxable against the owner of the fee and not against the
-oil company. Texas Co. v. Daugherty (Sup.) 176 s. W. 717, affrrming judgment (Civ.
App.) 160 S. W. 129.

A conveyance of gas and oil and gas in place in the ground convevs an interest in
realty which is subject to taxation in the hands of the grantee, separate from the value
-or the land in which t'hey are found. Id.

Fixtures.-Fixtures, such as a house, become part of the realty on which it is situated,
-and as such cannot be severed. Miller v. Himebaugh (Civ. App.) 153 S. W. 338.

Where the owner of a lot on which a house was located, dur-ing' several years of own

ership recognized the house as belonging to another, and paid rent for it, it constituted
the house personal property, and susceptible of separation and removal from the realty
at the will of the parties. Clayton v. Phillipp (Civ, App.) 159 S. W. 117.

If it is understood when a house is built that it might be severed from the land, it re

mains personalty. Id.

Art. 7505. [5063] Personal property includes what.
Situs of pl"operty.-Prior to enactment of Acts 31st Leg. c .. 108, making personal prop

·erty of a home insurance company taxable at the company's home office, where notes,
.securities in which insurance company's capital was invested, were deposited with State
Treasurer as permitted by Acts 30th Leg. c. 170, to enable the company to obtain better
financial eta.riding held their situs was in Austin, and they were taxable there, under
Const. art. 8, § 11, and this article and art. 7510. Guaranty Life Ins. Co. of Houston v.

-City of Austin (Sup.) 190 S. W. 189.
Where a particular business purpose can be accomplished only by locating corporate

property at a certain place and the property is so located and devoted to the purpose for
more than a temporary period, it clearly acquires a situs at that place. Id ..

,

Bonds, notes, etc.-Bonds, notes and other negotiable tnstrumenta held property for
the purpose of taxation in view of this arttcle.. Guarantee Life Ins. Co. of Houston v:

-City of Austin (Civ, App.) 165 s. W. 53.

Art. 7506. [5064] Definition of terms.
Cited, Texas Co. v. Daugherty (Civ, App.) 160 S. W. 129; Guarantee Life Ins. Co.

-or Houston v. City of Austin (Civ. App.) 165 S. W. 53.

Art. 7507. [5065] Exemption from taxation.
1. Schools and churches.
Buildings used by religious societies.-That part of the property of a church used as

an .aetual place of public worshtp, and necessary for proper public worship, and owned
by a religious organization and an institution of purely public charity, and which has .

never been used with a view to profit, is exempt from taxation under this article. State
v. Methodist Episcopal Church, South (Civ. App.) 163 S. W. 628.

Premises used exclusively for religious worship, though not owned by the religious
society, but rented by it, are not exempt. 'City of Dallas v. Cochran (Civ. App.) 166 S.
W.32.

lb. Buffalo and catalo.-That all buffalo and all catalo now in cap
tivity in the State of Texas, by' whomsoever owned, where such animals
are kept and used for experimental purposes in crossing same with cat-

. tie for the purpose of producing a better strain of beef animals, or where
such animals are kept in parks to preserve the species, and not for
profit, but for the pleasure of their owners and the general public, they
shall be exempt from taxation. [Act April 2, 1917, ch. 172, § 1.]-

Took effect 90 days after March 21, 1917, date of adjournment.

Art. 7509. [5067] How to be rendered.
Assessmant against lessee.e=Under Const. art. 8, § 1, and this article and arts. 7503

and 7504, interest under oil and gas lessee held assessable against the lessee, separate
from the assessment against the owner of the realty, though subject to forfeiture, and
although no well had been drflled, 'I'exas Co. v. Daugherty (Civ. App.) 160 S. W. 129.

Art. 7510 ... [5068] Where to be rendered.
Place of rendering fol" assessment.-Prior to enactment of Acts 31st Leg. c. 108 (Ver

non's Sayles' Civ. St. 1914, art. 4749), making personal property of a home insurance
I

company taxable at the company's home office, where notes, securities in which in
surance company's capital was invested, were deposited with State Treasurer as per
mitted by Acts 30th Leg. c. 170 (Vernon's Sayles' Civ. st. 1914, art. 4775), to enable
the company to obtain better financial standing held, their situs was in Austin, and they
were taxable there, under Const. art. 8, § 11, and this article and art. 7505. Guaranty
Life Ins. Co. of Houston v. City of Austin (Bup.) 190 S. W. 189.
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Art. 7517 TAXATION (Title 12&

Art. 7517. [5075] Shall list under oath.
It

Cited, Coleman v. Crowdus (Civ. App.) 178 s. W. 585.

Art. 7518. [5076] The statement and its requisites.
Cited, Coleman v. Crowdus (Civ. App.) 178 s. W, 585.

Art. 7520. [5078] Rendition of real estate.
Discrimination In assessment.-Mere fact that property was assessed at less than

its real value does not show discrimination in assessing other property at its real
value, in absence of evidence of scheme or plan to permit inadequate valuations. Brun
drett v. Lucas (Civ. App.) 194 S. W. 613.

Art. 7521. [5079] Assessment of personal property by rendition

by banker, broker, etc.
Assessment of bank stock.-In suit by banks and stockholders to enjoin collec

tion of excessive tax, stockholders held not entitled to have deducted from the assets;
of the banks in assessing their bank stock the value of United States bonds owned by
the banks. Brown v. First Nat. Bank of Corsicana (Civ. App.) 175 S. W. 1122.

In assessing bank stock for taxation to the holders, shares of stock held by banks.
in industrial corporations should be considered. Id.

Paragraph 2 of this article vests no Tight in stockholders of national banks to>
have deducted from the assets of the banks, in assessing their shares for taxation, the
value of United States bonds owned by the banks. Id.

Art. 7526. [5084] Assessments and collections of corporate prop
erty.

Cited, Texas Co. v. Daugherty (Civ. App.) 160 s. W. 129. •

Art. 7527. [5085] Assessments in owner's name.

In general.-This article, held not to validate an assessment of unrendered property
in the name of the deceased former owner, invalid under article 7563. Coleman v.

Crowdus (Civ. App.) 178 S. W. 585.

Art. 7528. [ 5086] Lien for taxes.
Liens; extlnguishment.-A lien for taxes was extinguished by the tender thereof

made good by the payment in the registry of the court, so that the court properly re

fused to foreclose a lien on taxpayer's property. State v. Hoffman (Civ. App.) 190 s.
W.1163.

Subrogation of volunteer.-A volunteer, without title or interest, paying taxes on

land, is not subrogated to the tax lien. North Texas Lumber Co. v. First Nat. Bank of
Atlanta (Civ. App.) 186 S. W. 258.

In suit to recover land, the court correctly refused to reimburse defendant for
taxes paid b� it, as, having no title either to the land or the timber, the payment was.

made as a volunteer. Id.

Interest on advances to discharge lIen.-Where defendants, who purchased land from
plaintiff's husband which he had purchased with her funds, paid taxes which became
a lien on the land, plaintiff having made no offer to reimburse them, defendants are.
entitled to interest. Hines v: Meador (Civ. App.) 193 s. W, 1111.

Art. 7530. [5088] Valuation of property for taxation.
Valuation of property 'for taxation.-Where, in assessing land to the owners for pur

poses of taxation, the value of the rights held by an oil and gas lessee was not included,
the assessment of such rights to the lessee would not result in double taxation. Texas.
Co. v. Daugherty (Civ. App.) 160 S. W. 129.

Invalidity of "Houston Plan."-The "Houston Plan of Taxation," whereby land,
stocks of merchandise, etc., were taxed at a certain per cent. of their value, while money.

stocks, mortgages, and similar personal property were not taxed at all, held violative
of the uniformity required by Const. art. 8, §§ 1, 2. City of Houston v. Baker (C'iv. App.).
178 s. W. 820.
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Chap. 12) TAXATION Art. 7566

CHAPTER TWELVE

OF THE ASSESSMENT OF TAXES-ELECTION AND QUAL
IFICATION OF THE ASSESSOR

Art.
7533. Election and term of assessor.

7536. Purview of the bond.
7556. Duties of assessors as to same.

7560. Substitutes to be employed, when.
7563. Assessment of property not rendered.
7564. Boards of equalization.
7565. Assessment of real property for pre

vious years.

Art.
7566. Assessment of back taxes on person-

al property, how made.
7567. Unlisted property; supplemental roll.
7569. Equalization of assessments.
7570. Boards may equalize without com

plaint.
7584. How paid by the state.

Article 7533. [5089] Election and term of assessor.

Powers of assessor.-An assessor has only the powers expressly given by statute.
State v. Cage (Civ. App.) 176 s. W. 928.

Art. 7536. [5092] Purview of the bond.
What bond chargeable for misappropriations.-Where a tax assessor wrongfully

appropriates excess f{les collected by him in his second term but which he should have
collected in his first term, the sureties upon his second bond and not those upon the
first bond are liable. Dallas County v. Bolton (Civ. App.) 158 s. W. 1152.

Art. 7556. [5112] Duties of assessor as to same.

Notice of ownership.-That the tax records of S. county showed taxes to have been
paid for certain years by a certain person held sufficient to notify the county of the
ownership thereof, and to bar an action against an unknown owner. Hill & Jahns v.

Lofton (Civ. App.) 165 S. W. 67.
'

Art. 7560. [5116] Substitute to be employed if assessor fails.
Validity.-Under this article, a contract, whereby the commissioners' court en

gaged individuals to perform the duties of the assessor, does not clothe individuals with
governmental powers. Von Rosenberg v. Lovett (Civ, App.) 173 S. W. 508.•

Art. 7563. [5119] Assessment of property not rendered.
Cited, Holt v. State (Civ. App.) 176 s. W. 743.

Name of owner.-Under this article, assessment of unrendered property in name of
former owner, known to assessor to be dead, held invalid. Coleman v. Growdus (Civ.
App.) 178 s. W. 585.

Description of property.-The description of the land in an assessment roll contain
ing all that this article requires, except the survey number, will, in an action to collect
the tax, be held sufficient to identify the land assessed; there being no evidence that
there was more than one survey in the county in the name of the original grantee of
the survey in question. American Lumber Co. v. State (Civ. App.) 165 s. W. 467.

Validation of assessment.-Art. 7527, curing assessments of realty rendered for tax
.ation by the owner, defective because not assessed in his name, held not to validate an

.assessment of unrendered property in the name of the deceased former owner, invalid
under this article. Coleman v. Crowdus (Civ. App.) 178 S. W......585.

Art. 7564. [5120] Boards of equalization.
Authority of commissioners' court.-Under Const. art. 8, § 1, and this article and

.art, 7570, and Final 'I'i tle, § 3, the commissioners' court may engage tax ferrets to dis
cover omitted personal property. Von Rosenberg v. Lovett (Civ. App.) 173 S. W. 508.

Complaint by assessor.-Under this article and art. 7570, held not necessary to
-equausauon by board that assessor make complaint. Brundrett v. Lucas (Civ. App.)
194 s. W. 613.

Art. 7565. [5120a] Assessment of real property for previous years.
Cited, State v. Cage (Civ, App.) 176 s. W. 928.

Art. 7566. [5121] Assessment of back taxes on personal property.
Validity of article.-This article, held not in conflict with the Constitution, prohib

iting the Legtsla.ture from exempting property from taxation or extinguishing indebted
ness for taxes. State v. Cage (Civ. App.) 176 s. W. 928.

The state may not assail the validity of this article as discriminatory against own-
-ers of real estate. Id. '"

This article does not violate Const. art. 8, § 1, requiring taxation to be equal and
unlrorm, notwithstanding article 7702, for the assessment of omitted real property. Id.
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Repeal.-This article is not repealed by article 7661. State v. Cage (Civ. App.) 176
s. W. 928.

Duty of assessor.-Despite this article, an assessor is not bound to attempt to fer
ret out property not rendered for taxation. Von Rosenberg v. Lovett (Civ. App.) 173
S. W. 508.

Art. 7567. [5121a] Unlisted property; supplemental roll.
Poll taxes.-Assessment of poll ,taxes held not required by this article as a condition

precedent to the right of the taxpayer to compel the collector to assess the amount
levied by law as a poll tax, and to 'issue a receipt therefor; such tax being a tax: on

the person imposed by article 7354. Parker v. Busby (Civ. App.) 170 s. W. 1042.

Art. 7569. [5123] Equalization of assessments.
Method.-Under this article and art. 7570, held, that method indicated in article

7570 must be followed whether the issue is raised by the board or by controversy be
tween assessor and owner. Brundrett v. Lucas (Civ. App.) 194 S. W. 613.

Failure to summon witnesses.-Under this' article and art. 7570, where board of
equalization failed to summon witnesses of its own, property owner could not rely
upon such failure to invalidate proceedings. Brundrett v. Lucas (Civ. App.) 194 S.
W.613.

DIsregarding testimony; effect.-Under this article and art. 7570, board of equaliza
tion could not legally disregard testimony of value .lntroduced on ground that it was not
believed, but if it fails to summon witnesses of its own, must fix values according to
evidence actually introduced. Brundrett v. Lucas (Civ, App.) 194 S. W. 613.

Action of board of 'equalization in disregarding testimony introduced which was

not disputed nor Impeached, contrary to this article and art. 7570, is basis for a suit
to enjoin collection of taxes on the increased value. ld.

Art. 7570. [5124] Boards may equalize without complaint.
Complaint by assessor.-Under this article and art. 7564, held not necessary to

equalization by board that assessor make complaint. Brundrett v. Lucas (Civ. App.)
194 s. W. 613.

Oath of taxpayer.-Oath of the taxpayer is not prerequisite to procedure as to wit
nesses when board of equalization on its own motion undertakes to raise values. Brun-
drett v. Lucas (Civ. App.) 194 S. W. 613.

'

Waiver of defects in notlce.-Property owner who attended meeting and objected to

raising of his assessment waived all defects in notice, and order entered at such meet
ing cannot be attacked for defects in proceedings antedating such meeting. Brundrett
v. Lucas (Civ. App.) 194 s. W. 613.

Failure to summon witnesses.-Under this article and art. 7556, where board of
equalization failed to 'Summon witnesses of its own, property owner could not rely up
on such failure to invalidate proceedings. Brundrett v. Lucas (Crv. App.) 194 S. W. 613.

Method.-Under this article and art. 7569, held, that method indicated in this article
must be followed whether the issue is raised by the board or by controversy between
assessor and owner. Brundrett v. Lucas (Civ. App.) 194 s. W. 613.

Disregard of testimony.-Under this article and art. 7569, board of equalization could
not legally disregard testimony of value introduced on ground that it was not believed,
but if it fails to summon witnesses of its own, must fix values according to evidence
actually introduced. Brundrett v. Lucas (Civ. App.) 194 S. W. 613.

Judicial revlew.-,-Where board of equalization failed to 'summon witnesses, but raised
assessments in face of evidence showing, that they should ·not. ,be raised, district court in
suit to enjoin collection of assessment could only set it aside. Brundrett v. Lucas (Civ.
App.) 194 S. W. 613.

,

Action of board of equalization in disregarding testimony introduced which was not
disputed nor impeached, contrary to this article and art. 7569, is basis for a suit to

enjoin collection of taxes on the increased value. ld.
-- Evidence.-Evidence held insufficient to show that banks in certain county

were assessed at 75 per cent. of their real value. Brundrett v. Lucas (Civ, App.) 194
s, W. 613.

Evidence that parts of land in certain town were assessed below market value is in
sufficient on which to base finding that such condition existed generally. ld.

Evidence held to show that at equalization hearing no testimony of value of land
was taken other than that of the property owner's witnesses, so that increase was un

warranted. ld ..

Authority of commissioners' court to engage tax ferrets.-Under Const. art. 8, § 1, and
this article and' art. 7564, and Final Title, § 3, the commissioners' court may engage tax

ferrets to discover omitted personal property. Von Rosenberg v. Lovett (Clv, App.)
173 s. W. 508.

Art. 7584. [5134] How paid by state.
Fees of �ssessor.-Under arts. 3889, 3892,-.providing that the assessor shall be en

titled to one-fourth of the fees in excess of the amount of his salary and expenses and
that in addition he shall be entitled to 10- per cent. of all delinquent fees collected -by
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him after making his annual statement, a tax assessor is not entitled to a percentage
.

of the delinquent fees due from the state where the delinquency was due to his failure
to present the order of such fees given him by the state comptroller as required by this
article. Dallas County- v. Bolton (Civ. App.) 158 S. W. 1152.

CHAPTER THIRTEEN

OF THE COLLECTION OF TAXES; ELECTION AND QUAL
IFICATION OF THE COLLECTOR

Art.
7608. Bond. for state taxes; oath.
7610. Bond for county taxes; additional

bond or security; expense of sure

ty bond; determination of reason

ableness of premium.
7610a. New bonds may be given by existing

officers.
7610b. County depositories shall pay money

deposited directly to treasurer on

check of collector; exception.
7614. Collector for all taxes.
7617a. Recording of tax receipts.
7617b. Duties of county clerk; certified cop-

ies as evidence.
7617c. Fee; return of original to owner.

7617d. Record books to be furnished.
7618. Monthly reports as to state taxes;

requisites of; duties of county

Art.
clerk; payment of money to state
treasurer; annual settlements; al
lowance of delinquent and insol
vent list; forms, etc.; duties of
comptroller.

7624. Forced collections to begin, when.
7627. Tax lien superior to assignment, at

tachment, inheritance or devise,
except.

7632. If property is insufficient.
7637. Homesteads liable only for.
7642. Redemption of land within two years.
7642a. Extension of time for redemption.
7661. District and county attorneys to sue

for taxes on personal property.
7662. Limitation not available to delin

quent taxpayer.

Article 7608. [5157] Bond for state taxes; oath.-Every collector
of taxes, within twenty days after he shall have received notice of his
election or appointment, and before entering upon the duties of his of
fice, shall give bond based upon unincumbered real estate of the sureties,
subject to execution, payable to the Governor and his successors in of
fice, in a sum which shall be equal to forty (40) per cent of the whole
amount of the State tax of the county as shown by the last preceding
assessment, providing said bond shall not exceed one hundred thousand
($100,000.00) dollars,'with at least three good and sufficient sureties, to
be approved by the commissioners court of his county, which shall be
further subject to the approval of the Comptroller, and shall take and
subscribe the oath prescribed by the Constitution, which, together with
said bonds, shall be recorded in the office of the clerk of the county
court of said county, and be forwarded by the county judge of the coun
ty to the Comptroller, to be deposited in his office. Said bond shall be
conditioned for the faithful performance of the duties of his office as

collector of taxes for and during the full term for which he was elected
or appointed, and shall not become void upon first recovery, but suit
may be maintained thereon until the whole amount thereof be recovered.
[Act Aug. 21, 1876, p. 259, § 3; Act March 22, 1915, ch. 124,' § 1; Act
March 30, 1917, ch. 146, § 1.] .

.
.

Explanatory.-Act March 22, 1915, ch. 124, amends arts. 7608, 7610, and 7618, Rev. Civ ..

St. 1911. Such act took effect 90 days after March 20, 1915, date of adjournment. Sec.
2 of such act repeals all laws in conflict.

Act March 30, 1917, ch. 146, set forth above, amends ch. 1124, general laws 34th Leg.
regular session, amending arts. 7608 and 7610, Rev. Civ. St. of 1911. Took effect 90 days
after March 21, 1917, date of adjournment. Sec. 3 repeals all laws in conflict. The amend
ment consists in reducing the amount of the bond from 60 per cent. to 40 per cent. of the
whole amount of the state tax, and the maximum amount of the bond from $125,000 to
$100,000.

Art. 7610. [5159] Bond for county taxes; additional bond or se

curity; expense of surety bond; determination of reasonableness of
premium.-Collectors of taxes shall give a like bond, with like condi-
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lions, .to the county judge of their respective counties and their succes

.sors in office in a sum not less than forty (40) per cent of the whole
amount of the county tax, as shown by the last preceding assessment,
providing said whole amount shall not exceed one hundred thousand
($100,000.00) dollars, with at least three good and sufficient sureties, to
be approved by the commissioners court of his county, which bond shall
be recorded and deposited in the office of the clerk of the county court.
A new bond and additional security may be required, and, for a failure
to give such new bond or additional security, the collector of taxes may
be removed from office in the manner. prescribed by law. In the event
the' bonds required under the terms of this article and also under article
.7608 or either thereof, and executed .by a satisfactory surety company
·or companies or by any private party or parties as surety or sureties
thereon in counties with a total taxable valuation of thirty million ($30,
:000,000) dollars or more, the county of which the principal in said bonds
is tax collector shall pay a reasonable amount as premium on said bond
or bonds which amount shall be paid out of the general revenue of the

county upon presentation of the bill therefor to the commissioners'
court of the county properly autheticated as required by law in other
claims against the county, and should there by any controversy as to the
reasonableness of the amount claimed, as such premium, such contro

versy may be determined by any court of competent jurisdiction. [Act
Aug. 21, 1876, p. 260, § 4; Act March 22, 1915, ch. 124, § 1; Act March
30, 1917, ch. 146, § 1.]

Explanatory.-See note under art. 7608. Act March 22, 1915, provided that the amount
'Of the bond should be 60 per cent. of the total county tax, but not to exceed $125,000. It
rdid not contain the provision as to expense of bond.

Art. 7610a. New bonds may be given by existing officers.-Provid
ed further that as soon as this Act shall take effect, or at any time there
after, tax collectors shall be allowed to make new bonds under the pro
visions hereof, such bonds to· be in lieu of the bonds given by them under
the law existing at the time such bonds were given. [Act March 30,
1917, ch. 146, § 2.]

Art. 7610b. County depositories shall pay money. deposited directly
to treasures on check of collector; exception.-Provided that except as

to compensation due such tax collector as shown by his approved re

ports, tax money deposited in county depositories shall be paid by such
depositories only to treasurers entitled to receive the same, on checks
drawn by such tax collector, in favor of such treasurer. [Id., § 3a.]

Art. 7614. [5163] Collector for all taxes.

Authority of collectcrv-i-Only the commissioners' court can release property from void
tax liens, and the tax collector is without power to do so. Raley v. Bitter (Civ. App.)
170 S. W. 857.

Liability of collector to suit.-The tax collector's sole duty being to collect taxes, suit
'cannot be maintained against him to cancel an invalid tax assessment. Raley v. Bitter
(Civ. App.) 170 S. W. 857.

Art. 7617a. Recording of tax receipts.-Every receipt for the pay
ment of taxes on property, real, personal or mixed, hereafter paid, as well
as those heretofore paid, collected by state, county or municipal officers,
may be recorded in the office of the County Clerk of the county where
the property is situated. [Act March 22,1915, ch. 85, § 1.]

Took effect 90 days after March 20, 1915, the date of adjournment.

Art. 7617b. Duties of County Clerk; certified copies as evidence.
On presentation of a tax receipt to the County Clerk it shall be his duty
to immediately file the same in the same manner of filing a deed to land;
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and he shall enter and record such receipt at length and in full in a rec

ord book or books kept by him for the purpose of recording tax receipts,.
which said records shall be called "Tax Receipt Record," and shall have
the name and number written or printed thereon, and such record shall
be evidence to all the world of the payment of such tax, and certified

copies thereof may be used in evidence on issues involving the same

under like rules admitting certified copies of deeds in evidence. [Id.,
§ 2.]

Art. 7617c. Fee; return of original to owner.-A fee of twenty-five
cents shall be paid to the clerk for filing, recording and certifying to

each tax receipt, and when recorded such receipt shall be returned to the

party filing the same or the owner. [Id., § 3.]
Art. 7617d. Record books to be furnished.-The Commissioners.

Court of each county shall provide and furnish to the County Clerk of
such county tax receipt record books which may be made in form as

books for recording deeds or in form with printed blanks conforming to
the form of the tax receipts as provided under authority of the state for
tax collectors, or in any form suitable to the purposes of this Act, in the
discretion of said Commissioners Court, with the name "Tax Receipt
Record" endorsed on the same, with successive numbers on each sepa
rate volume, and properly index said record alphabetically in the name

of the holder of the tax receipt. [Id., § 4.]
Art. 7618. [5167] Monthly reports as to state taxes; requisites of;

duties of county clerk; payment of money to State Treasurer; annual set

tlements; allowance of delinquent and insolvent list; forms, etc.; duties
of ComptroUer.-l. At the end of each month the collector of taxes shall,.
on forms to be furnished by the Comptroller of Public Accounts, make

an, itemized report under oath to the Comptroller, showing each .and ev

ery item of ad valorem, poll and occupation taxes collected by him during
said month, accompanied by a summarized statement showing full dispo
sition of all state taxes collected. Providedj however, that said itemized
reports for the months of December and January of each year may not
be made for twenty-five (25) days after the end· of such months if same

can not be completed by the end of such respective months.
'

2. He shall present such report, together with the tax receipt stubs,.
to the County Clerk, who shall, within two days, compare said report
with said stubs, and if same agree in every particular as regards names,
dates and amounts, he (the clerk) shall certify to its correctness, for
which examination and certificate he shall be paid by the Commissioners
Court twenty-five cents for each certificate and twenty-five cents for each
two hundred taxpayers on said report.

3. The Collector. of Taxes shall then immediately forward his re

ports so certified to the Comptroller, and shall pay over to the State
Treasurer all moneys collected by him for the state during said month,.
excepting such amounts as he is allowed by law to pay in his county,.
reserving only his commissions on the total amount collected, and to en

able him to do so, he may, at his own risk, send the same to the State
Treasurer at the least cost to the state, on which he shall be allowed
credit by the Comptroller upon filing receipts showing actual amount of

exchange. paid; provided, that the State Treasurer shall accept no pay
ment other than money orders, or direct cash payments, which may be
made through express companies, banks, or any other source. The
State Treasurer, whenever he may receive a remittance from a Collector
of Taxes, shall promptly pay the money so. remitted to the State Treas-
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ury, on the deposit warrant of the Comptroller, and the money, when so

deposited, shall be a credit to the said Collector of Taxes.
4. The Collector of Taxes shall pay over to the State Treasurer all

balances in his hands belonging to the state, and finally adjust and set
tle his account with the Comptroller on or before the first day of May
of each year, and to enable him to do so, the Commissioners Court shall
convene on or before the third Monday in April for the purpose of ex

amining and approving his final settlement papers.
5. The allowance of a delinquent and insolvent list to the collector,

in accordance with Article 7621, shall not absolve any taxpayer or prop
'erty thereon from the payment of taxes, but it shall be the duty of the
collector to use all necessary diligence to collect the amounts due there
on, after it is allowed by the Commissioners Court; and he shall issue
special tax receipts therefor, to be furnished by the Comptroller, which
blank receipts shall be numbered and charged to the collector, who shall
account for same at his next annual settlement, in the same manner as

occupation tax receipts. He shall also make itemized monthly reports
of such collections, using special. blanks for that purpose.

6. To enforce the prompt and speedy collection and remittance of
taxes, and to provide for the proper accounting of same, the Comptroller
shall prescribe and furnish the forms to be used by Collectors of Taxes,
and the mode and manner of keeping and stating their accounts, and
shall adopt such regulations as he may deem necessary in regard thereto.
It shall be his imperative duty to enforce a strict observance of all the
provisions of these articles.

7. It shall be the duty of the Comptroller to notify the District At
torney of.the District, or the County Attorney of the county in which the
collector resides, and the sureties on the bond of the collector, of any
failure to comj-ly with any of the provisions of this article. [Acts 1893,
p. 90; Act March 22, 1915, ch. 124, § 1.]

See note under art. 7608.
'Cited, Quillin v. State (Cr. App.) 187 S. W. 199.

Art. 7624. [5173] Forced collections to begin, when.
Drainage district taxes.-Under this article and arts. 7632, 7687, 7692, a suit for de

linquent drainage district taxes cannot be brought earlier than April 21st of the year
succeeding the year for which assessed. Holt v. State (Civ. App.) 176 S. W. 743.

Art. 7627. [5175a] Tax lien superior to assignment, attachment,
.

inheritance or devise, except.
Priority of lIens.-This article does not give a junior tax lien priority over a senior

chattel mortgage, taken for the price of the personalty. Salt City Co. v. Padgett (Civ.
App.) 186 s. W. 391.

Rights of purchaser.-Under a contract of sale requiring vendor to furnish an ab
stract showing clear and perfect title, the purchaser had the right to have a lien for

$8.88 taxes removed before paying the purchase money. Wright v. Bott (Civ. App.) 163
S. W. 360.

Art. 7632. [5178] If property is insufficient.
Drainage district taxes.-Under this article and arts. 7624, 7687, 7692, a suit for de

linquent drainage district taxes cannot be brought earlier than April 21st of the year suc

ceeding the year for which assessed. Holt v. State (Civ. App.) 176 s. W. 743.

Art. 7637. [5183] Homesteads liable only for their own taxes.
Cited, Hoefling v. Hoefling, 1<J.6 Tex. 350, 167 S. W. 210.

Art. 7642. Redemption within two years, when.
Llmltations.-Possession under a tax deed is not adverse to title of owner, and can

not be used as a basis for possession under statute of limitation until after the period of
two years allowed for redemption. O'Hanlon v. Morrison (Civ. App.) 187 s. W. 692.

Art. 7642a. Extension of time for redemption.-That the owner or

anyone having an interest in land or lots heretofore sold to the State,
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or any city or town, under the decrees of court, in any suit or suits
brought for the collection of the taxes thereon, or by the collector of
taxes, or otherwise, shall have the right at any time within two years
after the taking effect of this Act to redeem the same upon the payment
of the amount of taxes for which sale was made, together with all costs,
penalties and interest now required by law, and also the payment of all
taxes, interest, penalties and costs on or against said lands or lots at the
time of said redemption. And where lands or lots shall hereafter be
sold to the state or to any city or town for taxes under decree of court in

any suit or suits brought for collection of taxes thereon, or by a collector
of taxes, or otherwise, the owner having an interest in such lands or lots
shall have the right at any time within two years from date of sale to
redeem the same after such sale upon payment of the amount of taxes
for which sale was made, together with all costs and penalties required
by law, and also the payment of all taxes, interest, penalties and costs
on or against said lands or lots at the time of redemption. [Act June
4, 1915, 1st C. S., ch. 30, § 1.]

Sec. 2 repeals laws in conflict. The act took effect 90 days after "May 28, 1915, date
of adjournment.

'

Art. 7661. [5212a] Duty of district and county attorneys to sue

for taxes on personal property.
Right of actlon.-Under this article, a right of action for taxes does not exist with

out an assessment. State v. Cage (Civ. App.) 176 S. W. 928.

As repea I.-Art. 7566, providing ,for the assessment of omitted property, is not re

pealed by this article. State v. Cage (Civ, App.) 176 S. W. 928.

Art. 7662. [5212b] Limitation not available to delinquent tax

payer.
Cited, State v. Cage (Civ. App.) 176 S. W. 928.

In general.-Under this article, a defendant, sued for delinquent drainage district
taxes, may not plead limitations. Holt v. State (Civ. App.) 176 S. W. 743.

CHAPTER FOURTEEN

OF THE ASSESSMENT AND COLLECTION OF BACK TAXES
ON UNR:gNDERED LANDS

Art.
7663. Back taxes on unrendered lands.

Art.
7677. Effect of deel,'l, etc.

'Article 7663. [5213] Back taxes on unrendered lands.
Assessments for prior years when other assessors were in office.-A general statute

for the assessment of property does not authorize assessments for prior years when other
assessors were in office. State v. Cage (Civ. App.) 176 S. W. 928.

Art. 7677. [5227] Effect of deed, etc.
Deed as evidence of title.-Unless evidence is offered to show that the requirements

of the law with reference to sale for taxes had been complied with, so that a valid con

veyance could be made, a tax deed is no evidence of title. Zarate v, Villareal (Civ. App.)
155 S. W. 328.

A legal levy of taxes for which a sale is made must be shown or a tax sale is in
valid, and the tax deed is no evidence of title. Purington v. Broughton (Civ. App.) 158
S. W. 227.

SUPP.VERN.S.CIV.ST.TEX.-101 1601
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CHAPTER FIFTEEN

DELINQUENT TAXES
Art.
7687. Delinquent tax lists to be published.
7687a. Notices to owners of land on delin-

quent list; duplicates of notes to
be furnished to county or district
attorney; unknown owners; state
ments to persons interested; re

demption receipt on payment.
7687b. Notices, how made up; supplemental

tax lists; examination of other rec

ords to determine delinquency; pub
lication; assessor to enter address
es on tax rolls.

7688. Suits to foreclose tax liens on delin
-quent lands.

7688a. Duty of county or district attorney
to institute suit; fees; compensa
tion of tax collector.

Art.
7689. Proceedings in suits to foreclose tax

liens.
7690. Sheriff to execute deeds.
7691. Attorneys to represent state, fees,

etc.
7692. Assessor to list unpaid taxes annu-

ally.
.

7693. Law available to cities and towns.
7694. Exemptions from this chapter.
7696. May redeem in two years by paying

double.
7698. Proceedings against unknown and

nonresident owners.
.

7699. Similar proceedings by cities and
towns.

7700a. Settlement of officer not to be accept
ed until compliance with this chap
ter.

Article 7687. Delinquent tax list to be published.
See art. 7687b as to publication of tax records and supplements thereto.

Contracts for publication.-County debt for the publication of delinquent tax lists
held under this article to be an obligation imposed by law and a current expense of the
municipality, as to which the article makes special provision for the extinction of the
debt, so that such debt is not invalid under Const. art. 11, § 5. Boesen v. Potter County
(Civ. App.) 173 S. W. 462.

Under this article and art. 7691, commissioners' court of county had right to contract
to pay for publication of delinquent tax list 25 cents per description, and publisher's re

covery was not limited by provision of article 7691. Potter County v. Boesen (Civ. App.)
191 S. W. 787.

Neither county nor publisher could have contract reformed in district court in ac

cordance with expressed intention of parties when it was made, because commissioners'
court was

-

court of record, and amendment could only be by motion t-o amend minutes
made in that court. Id.

Publisher of county's delinquent tax list of about 14,000- items, who was to receive
25 cents per description, was not estopped from claiming the contract price because rea

sonable compensation for making publication would not exceed $1,000. Id.
Where payments were to be made as delinquent taxes were paid the collector, amount

was payable within reasonable time after publication, and, in the publisher's action, it
was not necessary for him to allege that any of delinquent taxes had been paid the coun

ty, or that county had failed to collect taxes, and publisher's act in receiving from col
lector fee of 25 cents as taxes were collected could not be considered construction on his

part of contract. Id.
Proof of fact that by exercise of reasonable diligence taxes could have been collected

was not essential. Id.
Publisher held not required to resort to mandamus to compel county officials to col

lect the taxes; amount due him being payable out of fund set aside for county's current
expenses. Id.

Drainage district taxes.-Under this article and arts. 7.624, 7632, 7692, a suit for de
linquent drainage district taxes cannot be brought earlier. than April 21st of the year
succeeding the year for which assessed. Holt v. State (Civ. App.) 176 S. W. 743.

Art. 7687a. Notices to owners of land on delinquent list; duplicates
of notices to be furnished to county or district attorney; unknown own

ers; statements to persons interested; redemption receipt on. payment.
-Not later than the first day of May, 19,16, in all counties of less than

50,000 inhabitants, and not later than the first day of May, 1917, in all
counties of more than 50,000 inhabitants, and· not later than the first

day of June in every year following thereafter, it shall be the duty of the
Collector of Taxes in the various counties of this state to mail to the ad
dress of every record owner of any lands or lots situated in such coun

ties, a notice showing the amount of taxes appearing delinquent or past
due and unpaid against all such lands and lots according to the delin
quent tax records of their respective counties on file in the office of the
Tax Collector, and a duplicate of which shall also have been filed in the
office of the Comptroller of Public Accounts of the State of Texas and

.
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approved by such officer; such notice shall also contain a brief de
scription of the lands or lots appearing delinquent, and various sums or

amounts due against such lands or lots for each year they appear to be
delinquent according to such records, and it shall also be the duty of the
tax collectors of the various counties in this State not later than the
dates named, and every year thereafter, to furnish to the county or district
attorneys of their respective counties duplicates of all such statements
mailed to the tax payers in accordance with the provisions of this Act, to

gether with similar statements, or in lieu thereof, lists of lands and lots
located in such counties containing amounts of State and county taxes
due and unpaid, and the years for which due, on lands or lots appearing
on such records in the name of "Unknown" or "Unknown Owners," or in
the name of persons whose correct address or place of residence in or out
of the county said tax collector is unable by the use of due diligence to
discover or ascertain; and it shall be' the further duty of the tax collector
to furnish on demand of any person or persons, finn or corporation, like
statements with reference to any particular lot or tract of land for what
ever purpose desired, which shall be in all instances certified by him
with the seal of his office attached; said notices or statements herein
provided for shall also recite that unless the owner or owners of such
lands or lots described therein shall pay to the tax collector the amount
of taxes, interest, penalty and costs set forth in such notice within 90
days from date of notice, then, and in that event, the county or district
attorney will institute suits not later than January 1, next, for the col
lection of such moneys, and for the foreclosure of the constitutional lien
existing against such lands and lots; and whenever any person or per
sons, firm or corporation shall pay to the tax collector all of the taxes,
interest, penalties and costs shown by the records aforesaid to be due
and unpaid against any tract, lot or parcel of land for all of the years for
which said taxes may be shown to be due and unpaid, then it shall be
the duty of the tax collector to issue to such person or persons, firm or

corporation a redemption receipt covering such payment as is now re

quired by law. [Act April 3, 1915, ch. 147, § 1.]
Note.-Sec. 5 of the act repeals art. 7707, Rev. Civ. St. 1911, and all other laws or

parts of laws in conflict. The act took effect 90 days after March 20, 1915, date of ad
journment.

Notice after date.-Under this article, held that notice could not be sent out after
date named, and to successfully prosecute such suit state must allege and prove that all
requirements of act have been complied with. State v: Seidell (Civ. App.) 194 S. W. 1118.

Art. 7687b. Notices, how made up; supplemental tax lists; exami
nation of other records to determine delinquency; publication; assessor

to enter addresses on tax rolls.-In making up the notices or statements

provided for in Section 1 of this Act [Art. 7687a], it shall be the duty of
the tax collectors of the various counties in the State to rely upon the de
linquent tax records compiled, or 'to be compiled, under the provisions
of Article 7685 and Article 7707 of the Revised Civil Statutes of the State
of Texas for 1911, which have been approved by the commissioners court
of such counties and a duplicate of which has been filed in the office of
the Comptroller of Public Accounts of the State of Texas, and which
has or shall hereafter be approved by such State officer; and it shall be
the duty. of the tax collector, whenever there shall be as many as two

years of back taxes that have not been included in such delinquent tax

records to prepare or cause to be prepared a supplement to such records
which shall be prepared in duplicate, one copy to be filed in the office of
the county clerk and one copy thereof to be furnished to the Comptroller
of Public Accounts subject to his approval; and whenever said supple-
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ment shall have been approved by the commissioners court and by the
State Comptroller, then the tax collector shall rely thereon for the data
covering delinquent taxes for said years in making out the notices or

statements provided, for in Section 1 of this Act [Art. 7687a]; provided,
said tax collector in making up said delinquent tax record and 'supple
rnent, shall examine the records of the district court and the county
clerk's office of his county and no tract of land shall be shown delinquent
on said delinquent tax record for any year where the records of the dis
trict court or the county clerk's office show that the taxes for said year
have been paid. It shall not be necessary to publish said delinquent tax
records and supplements thereto jf the delinquent list for each year has
been advertised as required by Article 7692 of the Revised Civil Statutes
of 1911. To enable the tax collector to comply with the provisions of
Section 1 of this Act [Art. 7687a.J, it shall be the duty of the tax assessors

of the various counties of the State to hereafter enter the postoffice ad
dress of each and every tax payer after his name. on the tax rolls, and
the Comptroller shall hereafter provide a column for the entry of such
address on the sheets furnished the assessors for making up the tax rolls.
[Id.,§2.]

.

Art. 7688. , Suits to foreclose tax liens on delinquent lands.
Note.-.Jurisdiction in tax suits in Nueces, Kleberg, Willacy, and Cameron Counties

has been transferred to the Criminal District Court. See arts. 97lha-97lhi, post, of the
Code of Criminal Procedure.

Suits in name of state.-Under this article and art. 2603, suits for delinquent drainage
taxes must be brought in the name of the state. Holt v, State (Civ. .App.) 176 S. W. 743.

Jurisdiction.-Proceedings in a district court to collect taxes by foreclosure sale de
pend solely upon the statute, and its jurisdiction is limited and special, and nothing is
taken by intendment in favor of the court's action, but it must appear from the record
that the court was authorized to act, and that it kept within its jurisdiction. Hill '&
.Jahns v. Lofton (Civ. App.) 165 S. W. 67.

Venue.-A sale of land lying in a different county from that in which the suit was

brought and to which the taxes were alleged to be due held void. Hill & Jahns v. Lofton
('Civ. App.) 165 S. W. 67.

Petition-Requisites of, In general.-A petition, in an action for delinquent drain
age taxes and exhibits attached thereto, held to sufftcierrtly describe the land. Holt v.

State (Civ. App.) 176 S. W. 743.
- Verification.-Under this arttcle, an unverified petition will not support judg

ment by default. Hill v. State (Civ. App.) 190 S. W. 255.

Art. 7688a. Duty of county or district attorney to institute suit;
fees; compensation of tax collector-=Not later than January 1, 1917,
in counties of less than 50,000 inhabitants', and not later than January 1,
1918, in counties of more than 50,000 inhabitants, and not later than

'June 1 of each year thereafter, it shall be the duty of the county attor

ney, or the district attorney if there be no county attorney, to file and
institute suits as otherwise provided by law for the collection of all de

linquent taxes due at the time of filing such suit on land or lots situated
in such county; together with' interest, penalties and costs then due as

otherwise provided by law; provided, that .for the work of filing such
suits, the county or district attorney shall receive a fee of $5 for the first
tract of land included in each suit, and $1 for each additional tract in
cluded therein; provided, that where unimproved town lots are sued

upon or included in a suit with other land or improved town lots in the
same town, only one such additional fee shall be added for each twenty
lots or any number less than twenty; and, provided further, that in
counties containing over 50,000 inhabitants such attorney's fee shall be.

$2.50 for the first tract and 50 cents for additional fees as above provided .

.

The tax collector shall, in addition to the compensation and costs now

allowed by law, be entitled for making up the delinquent record or sup-
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plements thereto where necessary under this Act the sum of 5 cents for
each and every line of yearly delinquencies entered on said delinquent
record or supplement, such compensation to be paid out of the general
fund of the county upon the completion of said record or supplement.
The tax collector shall also receive a commission of 5 per cent on the
amount of all delinquent taxes collected in addition to the commissions
now allowed him by law. [Id., § 3.]

Notice after date.-Under this article, held that notice could not be sent out after
date named, and to successfully prosecute such suit state must allege and prove that all

requirements of act have been complied with. State v. Seidell (Civ. App.) 194 S. W. 1118.

Art. 7689. Proceedings in suits to foreclose tax lien.
Citation-Sufficiency and service of.-Evidence held to sustain a finding that husband,

owning land in his separate right, was not served with citation in a suit to recover

state and county taxes and to foreclose a lien on the land. Rowland v. Klepper (Civ.
App.) 189 S. W. 1033.

I

A citation purporting to be served upon owner in a suit to recover state and county
taxes on land, commanding him to appear on a day in September, 119010, an impossible
date was void, so that if it had been served, it would have been of no effect. Id.

Judgment-Requisites and conclusiveness of.-If·a valid judgment may be rendered
in a proceeding to foreclose a tax lien under Rev. st. 1895, art. 5232g, in the absence of
necessary parties, those only who are actually parties are bound; the statute adding
nothing to the general rule as to parties in litigation. Adams v. West Lumber Co. (Crv,
App.) 162 S. W. 974.

Entries in the abstract in a tax assessor's office, showing that a patent .was rendered
for taxation in 1881 by a certain person, held to charge the county attorney, when bring
ing a suit in 1900 to sell the land for taxes, with knowledge that she had an interest in
the land, so that a judgment foreclosing the tax lien, against unknown owners, would
not bind her. Id.

A proceeding for collecting delinquent taxes is an action in rem against. the proper
ty, and a judgment foreclosing the tax lien is good as against parties in interest joined
in the suit, and parties not joined are not bound by such judgment. Id.

Judgment, foreclosing state's lien for delinquent taxes on land, covering years, in
one of which land was not assessed, and sale thereunder, held invalid. Coleman v. Crow
dus (Civ. App.) 178 S. W. 585.

Entry on docket, in suit to foreclose tax lien, of "Judgment for plaintiff as prayed"
held not to be accepted on appeal, to sustain sale, in place of formal judgment, invalid
as including taxes for year when land was riot assessed; the petition not praying judg
ment for taxes for such year. Id.

Judgment, in state's suit to' foreclose lien for delinquent taxes for a series of years
including 1885, for an amount covering the tax for such year, for which year no amount
was claimed or due, was excessive. Id.

-- Suit to vacate; parties.-In husband's suit, making purchaser at tax sale de
fendant, to vacate and set aside judgment under which sale was made, and for a decree
for land, though wife of owner was not a necessary party making her a party did not in
juriously affect defendant, but purchaser, while not a party to the tax suit, was a neces-

sary party. Rowland v. Klepper (Civ. App.) 189 S. W. 1033.
.

.

In suit by owner of land making the purchaser at a tax sale defendant to vacate and
set aside' judgment under which sale was had, the state is not a necessary party. in
view of the impracticability of making it a party. rd.

-- Co.Jiateral attack.-Suit by owner of land sold for taxes, making the purchaser
the defendant, to vacate and set aside judgment under which land was sold and for a
decree for the land was not a collateral attack on judgments for taxes and for sale.
Rowland v. Klepper (Civ. App.) 189 S. W. 1033.

Validity of sale.-Under this article, the fact that a levy for taxes is excessive through
the sheriff and district clerk retaining unlawful fees out of the proceeds of the sale of
the land, does not render the sale null and void. Bonougti v. Brown (Civ. App.) 186 s.
W.47. .

Under this article and art. 7690, title of purchaser at tax. sale from sheriff who re
tained an illegal fee, the district clerk receiving more than his legal costs, could not be
attacked in trespass to try title by a third party claiming under the owner. Id.

Purchaser in good faith.-Upon levy and execution for taxes a purchaser for $40,
when it was worth about $3,000, was not a purchaser in good faith, as he bought it for a
grossly inadequate price. Rowland v. Klepper (Civ. App.) 189 S. W. 1033.

Llmitations.-The running of limitations will not give any validity to a void judg
ment for delinquent taxes. Mote v. Thompson (Civ. App.) 156 s. W. 1105.

Art. 7690. Sheriff to execute deeds.
. Title of purchaser at tax sale.-Under this article and art. 7689, title of pur

chaser at tax sale from sheriff who retained an illegal fee, the district clerk receiving
more than his legal costs, could not be attacked in trespass to try title by a third party
claiming under the owner. Bonougli v. Brown (Civ. App.)- 185 S. W. 47.

.
Deeds as evidence.-In trespass to try title by a purchaser from buyer at tax sale,

JUdgment, order of sale, and the sheriff's deed in tax suit, which was against unknown
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owners, were admissible in evidence, against defendants, not parties to the tax suit, as

muniments of title to establish that grantee had acquired title of the unknown owner.

Woods v. Moore (Civ. App.) 185 S. W. 623.
A tax deed is not evidence .of title unless authority of maker of deed is shown by

proof of compliance with requirements of law conferring authority to make sale. O'Han
Ion v. Morrison (Civ. App.) 187 S. W. 692.

Art. 7691. Attorneys to represent state; fees, etc.

See art. 7688a.

Costs In general.-Under this article, allowing the county attorney a fee of $3, the
district clerk a ree of $1.50, and the county clerk a fee of $1 iIl' a tax sale foreclosure,
a sale under a judgment including an excess of $14.71 for those items was void. Hill
& Jahns v. Lofton (Civ. App.) 165 S. W. 67.

Under this article, no fee bills can be lawfully made in tax cases except as provided.
Bonougli v. Brown (Civ. App.) 185 S. W. 47.

An excessive levy for taxes is absolutely void, whether the excess is caused by
including unlawful expenses, such as officers' fees, with lawful taxes, or otherwise. Id.

Power of commissioners' court.-Under this a.rticle and art. 7687, commissioners'
court of county had right to contract to pay for publication of delinquent tax list 25
cents per description, and publisher's recovery was not limited by provision of article
7691. Potter County v. Boesen (Civ. App.) 191 S. W. 787.

Art. 7692. Assessor to list unpaid taxes annually; etc.

Application.-Laredo City Charter creates a statutory remedy for the recovery of de
linquent taxes, and arts. 7692, 7693, are inapplicable. O'Connor v. City of Laredo (Civ.
App.) 167 S. W. 1091.

Cost, Interest, and penaltles.__;Under this article, defendant, who tendered the
amount of his legal taxes within the time allowed therefor, thereby relieved himself of
all penalties, interests, and costs. State v. Hoffman (Civ. App.) 190 S. W. 1163 ..

Order of commIssioners' court making levy.-Under this article, it is not necessary
for plaintiff to allege or show the order of the commissioners' court making the levy.
American Lumber Co. v. Sta.te (Civ. App.) 165 s. 'V'V"'. 467.

Suit for delinquent drainage district taxes.-Under this article and arts. 7624, 7632,
7687, a suit for delinquent drainage district taxes cannot be brought earlier than April 21st
of the year succeeding the year for which assessed. Holt v. State (Civ. App.) 176 S.
W.743.

Art. 7693. Law available to incorporated cities and towns.

Application.-See O'Connor v. City of Laredo (Civ. App.) :167 S. W. 1091; note under
art. 7692;

Llmitatlons.-Charter of San Antonio, § 123, providing that taxes delinquent for ten
years before suit is filed to collect them shall be barred by lirrrlta.ticu, IS not violative
of Const. art. 3, § 55, providing that the Legislature shall have no power to extinguish,
in whole or in part any debt to the state or any municipal corporation. City of San
Antonio v, Johnson (Civ. App.) 186 s. W. 866.

Art. 7694. Exemptions from this chapter.
Applicability In general.-Execution sale in S. county of land on which taxes had

been paid in H. county held void. Hill & Jahns v. Lofton (Civ. App.) 165 S. W. 67.

Effect In obvIating default under deed of trust.-Under this article, t.here was no

default under a deed of trust which provided that failur-e to pay taxes should mature
the secured notes, Where the mortgagor had paid his taxes in full, but according to an

erroneous description. Downs v. Wilson (Civ. App.) 183.s. W. 803.

Art. 7696. May redeem in two years by paying double.
Failure of county attorney in· dilig·ence.-Under this article, county attorney's failure

to exercise such reasonable diligence as would have ascertained the true owner, ren

dered tax proceeding and sale thereunder as against unknown owners void. Hume v.

Carpenter (Civ. App.) 188 s. W. 707.

Art. 7698. Proceedings against delinquents, unknown or non-resi
dent.

Cited, Hume v: Carpenter (Civ. App.) 188 S.· W. 707.

In general.-Unless a party's title by limitation to land has been fully perfected be
fore bringing a tax suit against unknown owners, he is not a necessary party. Woods
v, Moore (Civ. App.) 185 S. W.. 623.

Validity and conclusiveness of judgment.-Where a judgment foreclosing a tax lien
recited proper process and service, such recital imported absolute verity on collateral
attack, and plaintiff in trespass to try title could not show that the recital was erroneous.
Hollingsworth v. Wm. Cameron & Co. (Civ. App.) 160 S. W. 644.

Unless a party's title by limitation to land has been fully perfected before bringing

1606



Chap. 17) TAXATION Art. 7707

of a tax suit against unknown owners, he is not a necessary 'partv, and' judgment binds
him, though not served with notice. Woods v. Moore (Civ. App.) 185 S. W. 623.

EVidence.-In trespass to try title by ·a purchaser from buyer at tax sale, judgment,
order of sale, and the sheriff's deed in tax: suit, which was against unknown owners,
were admissible in evidence, against defendants, not parties to the tax: suit, as muni
ments of title to establish that grantee had acquired title of the unknown owner. Woods
v. Moore (Civ. App.) 185 s. W. 6,23.

Art. 7699. Similar proceedings by city or town.
In general.-This article gives incorporated cities and towns the power to institute

suits for delinquent taxes "for the recovery of the taxes due on said property, together
with penalty, interest, and costs of suit," such penalty, interest, and costs being those

provided by Acts 1897, of which article 7699 is section 16. Bonougli v. Brown (Civ. App.)
185 S. W. 47.

Under Laredo City Charter, an action by the city attorney on behalf of the city for
taxes due, held presumptively authorized and want of authority is available as a defense
under a sworn plea. O'Connor V.' City of Lared.o (Civ. App.) 167 S. W. 1091.

Art. 7700a. Settlement of officer not to be accepted until compliance
with this chapter.-No county or district officer charged with any duty
under Title 126, Chapter 15, of the Civil Statutes, 1911, can make settle
ment with the commissioners court of his county or the Comptroller of
this State until he shall have performed the duties required of him under
said Title 126, Chapter 15, of the Civil Statutes of 1911. [Id., § 4.]

Explanatory.-The above section of the act declares that the provisions of the act are

mandatory and makes a failure to comply with the same a misdemeanor, and is set
forth in Vernon's Pen. Code 1916 as art. 420d.

DECISIONS RELATING TO SUBJECT IN GENERAL

Setting aside tax sale-Grounds-Rlghts and liabilities of partles.-Purchaser at an

execution sale of land for taxes who had settled the taxes which had not been paid by the
owner was entitled to be reimbursed in owner's suit to vacate and set aside the sale.
Rowland v. Klepper (Civ. App.) 189 s. vi. 1033.

CHAPTER SEVENTEEN

ASSESSMENT AND COLLECTION OF TAXES IN CERTAIN
CASES

Art.
7702. Property omitted from tax rolls, etc.,

list of.
'

7703. Property listed to be assessed, how.

Art.
7704. List to operate a lien on property.
7707. [Repealed.]

Article 7702; Property omitted from tax rolls, etc., list of.
Cited, Raley v. Bitter (Civ. App.) 170 s. W. 857.

Effect.-Art. 7566, authorizing the assessment of omitted personal property, does not
violate Const. art. 8, § 1, requiring taxation to be equal and uniform, notwithstanding this
article. State v. Cage (Civ. App.) 176 S. W. 928.

Art. 7703. Property listed to be assessed, how.
Cited, Raley v, Bitter (Civ. App.) 170 S. W. 857.

Art. 7704. List to operate a lien on property.
Cited, Raley v. Bitter (Civ. App.) 170 S. W. 857.

Art. 7707.
Repealed by Act April 3, 1915, c. 147, § 5. See note under art. 7687a.

Employment of tax fer ..ets.-The enactment of this article held not to show that
the commissioners' courts could not employ tax ferrets to discover omitted personal
property. Von Rosenberg v. Lovett (Civ, App.) 173 S. W. 508.

As this article relates exclusively to the taxation of real estate, it does not authorize
the commissioners' courts to engage tax ferrets to discover omitted personal property.
Id.

Duty of state comptroller to recognize collecto ...-Within art. 5732, prohibiting any
court, except the Supreme Court, frorn issuing mandatory injunction to an officer of the
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executive department of the government of the state to perform a duty prescribed by
law, it is the duty of the State Comptroller, under the law, to recognize plaintiff as

collector of delinquent taxes under his contract with the commissioners' court of a county,
joined in by the State Comptroller, as authorized by this article, on behalf of the state.
Lane v. Mayfield (Civ. App.) 158 s. W. 223.

Employment of counsel.-Under this article, commissioners' court may employ coun

sel to sue in the name of the state for delinquent drainage taxes. Holt v. State (Civ.
App.) 176 S. W. 743.

CHApTER NINETEEN

NEW COUNTIES

Article 7722. [5239] When new counties are created, etc
.Note.-Act Feb. 16, 1917, c. 25, creating Hudspeth county from the territory of EI

Paso county, contains special provisions for assessment and collection of taxes pending
organization of the new county.

.

DECISIONS RELATING TO SUBJECT IN GENERAL

Reimbursement of one paying taxes as claimant.-A person who, in good faith and
under color of title, claims to be the owner of real estate may pay taxes assessed
thereon, and if his title is afterwards defeated, he is entitled to be reimbursed by the
true owner. Meador Bros. v. Hines (Civ. App.) 165 S. W. 915.

Payment of taxes by vOlunteers.-Where defendants paid' taxes on plaintiff's land
without the authority of plaintiff, and without any contract for the purchase of the
land, the defendants were mere volunteers, and cannot recover the payments made.
Marshall Y. Beason (CiY. App.) 165 S. W. 75.

Compliance with conditions.-Where the burden of taxation is authorized to be laid
upon the property of citizens, under certain conditions, a compliance with all such condi

ttons is essential to the validity of the tax. Cochran v. Kennon (Civ. App.) 161 s. W. 67.
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TITLE 127

TIMBER

DECISIONS RELATING 'TO SUBJECT IN GENERAL

Sale of timber in genera I.-Purchasers of standing timber who bought after vendor's
agent had pointed out to them the wrong land held entitled to rescind for mutual mistake

upon first receiving notice of the mistake or information putting them on inquiry. Waugh
v. Hudson (Civ. App.) 159 S. W. 893.

Where it is contemplated by a conveyance of growing trees that the purchaser shall
ha�e some beneficial use of the land in connection with the trees, which shall remain on

.

the land and receive their sustenance therefrom, the sale is of an interest in land, and
carries the right to the use of the land for the sustenance of the trees and of entering
thereon to enjoy the interest conveyed. Davis v. Conn (Civ. App.) 161 S. W. 39.

Description of land in contract for sale of timber held not so indefinite as to render
the contract void, where the map attached thereto, as shown by the evidence, accurately
and fully defined the boundaries of the land. Philip A. Ryan Lumber Co. v. Ball (Civ.
App.) 177 S. W. 226:

A mere intimation that a contract for the sale of timber might be repudiated by
the buyer held not to avoid the contract when unaccepted by the seller. Id,

Deed of standing timber held to convey a fee-simple title thereto, so that plaintiff
could, enter at any time to remove it, and was under no obligation to do so within a

reasonable time. Chapman v. Dearman (Civ, App.) 181 S. W. 808.

L.imitation as to time.-A sale of growing trees with the privilege of removing
them within five years, or after that time, if an annual rental shall be paid, operates
as a sale of chattels rather than of an interest in realty. Davis v. Conn (Civ. App.)
161 S. W. 39.

Where, in conveying growing trees, a severance and taking away from the land is
contemplated, the sale is of an interest in chattels only, and the right of removal must
be exercised within the time agreed. Id.

A stipulation that the agreed time for removing trees may be extended as long as the
buyer "may want" upon payment of a' certain rental means that the time may be
extended for as long as needed. Id,

Standing timber conveyed by an instrument giving the purchaser a specified time
in which to remove the timber, and an extension of time on the purchaser first removing
timber from the part of the land the vendor wished to cultivate, held forfeited by failure
to remove within the specified time. Chavers v. Henderson (Civ. App.) 171 S. W. 798.

Under a deed giving grantee right to cut and remove timber within a specified
time and an additional time on making specified payments, any right of grantee termi
nates on cutting and removal of all the timber in less than the specified time. Broocks
-V. Moss «sv. App.) 175 S. W. 791.

Where a grantee of standing timber, to cut and remove within a specified period,
cut timber within the period, but did not remove it, the title of the timber cut passed to
him. Id,

Deed of timber construed.-A deed of standing timber, giving the grantee the right
to cut and remove the same within a specified time, held a conveyance only of such of
the timber as is actually cut within the time limit. Broocks v. Moss (Civ. App.) 175
S. W. 791.

Logging contracts.-Where purchasers of standing timber, upon being told that the
timber they were cutting and which prior to the purchase was pointed out to them was

not covered by their deed, continued cutting and paid the purchase price, they were not
entitled to rescind and recover back the price. Waugh v. Hudson (Civ, App.) 159 S.
W.893.

Where the buyer of all trees of 12 inches or greater diameter growing on certain land
sold the right of turpentining, he was not liable in damages because those turpentining
the trees destroyed trees under 12 inches in diameter, Davis v. Conn (Civ. App.) 161
S. W. 39.

Under a conveyance of growing trees with the right of removing them within five
years, or thereafter if an annual rental should be paid, the buyer had the right to tur
pentine the trees while standing, where he proceeded, with, diligence, to remove them in
accordance with the contract, and no damage was done the soil beyond that necessarily
incident to turpentining the trees. Id.

.

Under agreement between party having right to cut timber and party claiming inter
est in the land, held, that party claiming such interest, having failed to establish it in
litigation, was not entitled to stipulated payments. American Nat. Bank v. Warner (Civ.
App.) 176 S. W. 863.

Preservation of rIght to occupy.-Where grantors, in a deed to their daughter, re
served only a right to occupy the land as their home until their death, they did not, by
virtue of such reservation, enjoy the right to cut timber from the land or to authorize
others to do so. Emerson v. Pate ('Civ. App.) 165 S. W. 469; Emerson T. Rice (Civ.
App.) 165 S. W. 471.
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TITLE 127 A

TORTS-SITUS OF SUITS FOR

(Title 127A

Article 7730%. Suits for death or personal injury by wrongful act
committed outside the state.-That whenever the death or personal in
jury of a citizen of this State or of the United States, or of any foreign
country having equal treaty rights with the United States on behalf of
its citizens, has been or may be caused by the wrongful act, neglect or

default of another in any such foreign state or country for which a right
to maintain an action and recover damages thereof is given by the stat
ute or law of such foreign state or country, such right of action, may be
enforced in the courts of this State within the time prescribed for the
commencement of such actions by the statute of this State, and the law
of the forum shall control in the prosecution and maintenance of such
action in the courts of this State in all matters pertaining to the proce
dure. [Act March 30, 1917, ch. 156, § 1.]

Took effect 90 days after March 21, 1917, date of adjournment.
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TITLE 128

Chap.
1. Pleadings and, practice.

TRESPASS TO TRY TITLE

Chap.
2. Claim for improvements.

CHAPTER ONE

THE PLEADINGS AND, PRACTICE

Art.
7731. Method of trying title to land, etc.
7732. Rules in other cases observed how

far.
7733. The petition shall state what.
7734. Indorsement on petition.
7735. Warrantor, etc., may be made a

party.
7737. The possessor shall be defendant.
7738. May jOin as defendants, whom.
7739. May file plea of "not guilty" only.
7740. What proof may be made under such

plea.
7741. Answer taken as admitting posses

sion.

Art.
7742. What is sufficient title, etc.
7743. Either party may demand abstract

of title.
77 45. Abstracts shall state what.
7746. Amended abstract.
7747. Surveyor appointed, etc.
7749. Common source of title, proof of.
7750. Judgment by default.
7752. When defendant claims part only.
7753. Where plaintiff proves part.
7754. May recover a part, etc., when.
7755. The judgment, etc.
7756. Damages, etc., when recovered.
7758. Final judgment conclusive.

Article 7731. [5248] Method of trying titles to land, etc.
Nature and scope of remedy in general'.-The holder of the title to land may maintain

trespass to try title and recover the land with damages for taking timber, and an in
junction restraining defendants, who were without title, from taking other timber there
from. Emerson v. Pate (Civ, App.) 165 S. W. 469; Emerson v. Rice (Civ. App.) 165 S.
W.471.

An action involving title to land, whatever its form, or a suit to recover title to
land, whether upon legal or equitable grounds, is in effect an action of "trespass to try
title." Lester v. Hutson (Clv. App.) 167 S. W. 321.

Equities and rights of vendor and purchaser.-A grantee in possession, making im
provements without objection, held entitled to establish his equitable title to a portion
omitted by mistake from the deed to his grantor, without first procuring reformation of
the deed. Gilmore v. O'Neil (Bup.) 173 S. W. 203.

Forcible entry and detainer action as election.-Where plaintiffs were entitled to
maintain an action of trespass to try title, the fact that they had resorted to an action of
forcible entry and detainer in the county court, which was still pending, to recover pos
session will not deprive them of the remedy of trespass to try title in the district court.
Bull v. Bearden (Civ. App.) 159 S. W. 1177.

Art. 7732. [5249] Rules in other cases observed how far.
Pleading.-Under statutory pleadings for trespass to try title, notice required to be

given by pleadings in other character of causes is not required, but when parties further
plead specially, the pleadings are subject to ordinary rules of pleading requiring suffi
cient definiteness to apprise the opponents of, contentions relied upon. Martinez v. De
Barroso (Civ. App.) 189 S. W. 740.

Art. 7733. [5250] The petition shall state what.
Petition.-A petition held sufficient to state a cause of action in trespass to try title

under this article. Bull v. Bearden (Civ. App.) 159 S. W. 1177.
A petition in trespass to try title, which averred that defendants based their claim

of SOle title on a deed executed by plaintiffs as members of a firm, -which included only,
the firm property, and that, the land was the individual property of plaintiffs, states a

cause of action. Dye v. Livingston Lumber Co. (Civ. App.) 161 S. W. 53.
Counts of a petition held to state no cause of action. Id.
Allegations in an answer seeking affirmative relief that plaintiff's grantor held un

der a deed which included the land in controversy by mistake, of which mistake plain
tiff had knowledge, do not support a suit in trespass to try title, since they do not amount
to an allegation of title in defendant. Hamilton v. Green (Civ. App.) 166. S. W. 97.

Under allegations of a petition, held, that a suit, though designated as a suit to
quiet title, was in effect a suit in the nature of trespass to try title founded upon an

equitable title to the land. Lester v. Hutson (Civ. App.) 167 S. W. 321.
Petition held to suffiCiently allege withholding of possession, and, in spite of equitable

1611



Art. 7733 TRESPASS TO TRY TITLE (Title 128

prayer, to be a sufficient petition in an action in trespass to try title. American Cement
Plaster Co. v. Acme Cement Plaster Co. (Civ. App.) 181 S. W. 257.

If either party in trespass to try title pleads specially his title, he must recover, if
at all, on the title pleaded. Hamlett v. Coates (Civ. App.) 182 S. W. 1144.

Allegations in trespass to try title held an admission that plaintiffs had no title to
the part of the land described in their petition as claimed by defendants. Diffie v. White
(Civ. App.) 184 S. W. 1065.

Petition in trespass to try title merely showing defendant was owner in fee when
plaintiff condemned the land for railroad right of way is not subject to demurrer predi
cated on it showing that he is still such owner. Davidson v. Houston E. & W. T. Ry.
'Co. (Civ. App.) 194 S. W. 211.

Petition in trespass to try title by railroad as to right of way, not showing that de
fendant is the owner of the fee, need not show how he is interfering with plaintiff's
easement. Id.

-- Description of premises.-A petition in trespass to try title held not demurrable
as not stating that the boundaries set forth were correct. Birge-Forbes Co. v. Wolcott
(Civ. App.) 176 S. W. 605.

In trespass to try title, a petition, describing the property generally as the property
of an irrigation company, is insufficient to support a judgment without extrinsic evidence
identifying the property. Welles v. Arno Co-operative Irr. Co. (Civ. App.) 177 S. W. 985.

Interest or ownership.-In trespass to try title, allegations of plaintiff wiresup
plemented by the defendant's pleadings, held to sufficiently apprise defendant that plain
tiff wife would prove the same deed under which both claimed as common source of title.
Martinez v. De Barroso (Civ. App.) 189 S. W. 740.

Limitation.-Under petition in trespass to try title, any title except title by
limitation held provable, and facts supporting any other character of title may be in
troduced. Houston Oil Co. of Texas v. Reese-Corriher Lumber Co. (Civ. App.) 181 S.
W.745.

To authorize judgment for one claiming under ten-year limitations part of larger
survey, land recovered need not be specifically described in 'pleadings, but under appro
priate pleadings adverse claimants may recover undivided part of larger tract. Patter
son v. Bryant (Civ.. App.) 191 S. W. 771.

Issues, proof and variance.-Where plaintiff in trespass to try title pleads his title
specifically, he will be held to prove his allegations as made. Rule v. Richards (Civ.
App.) 159 S. W. 386.

Where plaintiff generally alleges title in himself, proof that he is only a tenant in
common in possession of an undivided tract of land does not constitute a variance.· Hill
v. Whitworth (Civ. App.) 162 S. W. 434.

Where, in trespass to try title, the controlling issue was the location of an old bed
of a river, with reference to the land in controversy, and not with reference to calls for
course and distance, failure of plaintiff to prove that the course of the old bed was along
the calls for course and distance in his pleadings was not a variance between the plead
ings and the proof. Stevens v. Crosby (Civ. App.) 166 S. W. 62.

The fact that plaintiff, by an amended petition, demanded less land than he was law
fully entitled to recover did not prevent him from proving the true boundaries of his
grant, as determined by the location of the bed. Id.

In an action to recover an interest in land, where plaintiff relied upon possession by
her intestate as a fact showing his right therein, evidence that, before defendant had
purchased' the land in question, intestate or his company was in possession, held admis
sible. Lester v. Hutson (Civ. App.) 167 S. W. 321.

A plaintiff in trespass to try title who sues as landlord against a tenant 'holding over
after the term and notice to vacate, or in violation of the rental contract, must show a

wrongful holding of possession by defendant. McKee v. Garner (Civ, App.) 168 S. W.
1031.

Deeds through which plaintiff in a suit to recover land deraigned title held not 1l.

departure from the petition as amended. North Texas Lumber Co. v. First Nat. Bank of
Atlanta (Civ. App.) 186 S. W. 258.

Defenses.-In trespass to try title, showing a right of recovery without alleging that
the partnership obligations of plaintiff's predecessor had ,been discharged, facts, if any,

showing that on account of partnership equities his interest in the land was less than that
claimed, were matters to be pleaded in defense. Phcentx Land Co.' v. Exall (Civ. App.)
159 S. W. 474.

Art. 7734. [5251] Indorsement on petition.
Cited, in dissenting opinion Bull v. Bearden (Civ. App.) 159 S. W. 1177.

Art. 7735. [5252] Warrantor, etc., may be made a party.
�arties owning title.-This article does not dispense with the rule that requires par

ties 'really owning title to land, in order to be affected by judgment disposing of title, to

be made parties to suit. Village Mills Co. v. Houston Oil 'Co. of Texas (Civ. APP.) 186
S. W. 785.

Art. 7737. [5254] The possessor shall be defendant..
Agents for state.-Under this article and art. 7738, a plaintiff may maintain trespass

to try title against agents for' the state in possesaion, where he has title and right of

possession. although the state has not consented to the suit. Imperial Sugar Co. v. Ca
bell (Civ. App.) 179 S. W. 83.
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Showing that plaintiff did not acquiesce in defendants' possesslon.-In an action in

the nature of an action in trespass to try title, it being necessary for the plaintiff to al

lege possession by the defendant, the plaintiff could not thereafter be compelled to show
that he did not acquiesce in such possession. American Cement Plaster Co. v. Acme
Cement Plaster Co. (Civ. App.) 181 S. W. 257.

Art. 77·38. [5255] May join as defendants, whom.
Plaintiff's attorneys.-Plaintiff's attorneys, to whom he had conveyed part of the

land claimed, held not necessary parties, in trespass to try title, to segregate the tract
claimed from the entire tract. Wickizer v. Williams (Civ. App.) 173 S. W. 1162, denying
rehearing 173 S. W. 288.

Defe.ndant's wife.-In trespass to try title against party occupying the land, his wife
held not a necessary party, the homestead right not being a defense; Nunez v. McElroy
('Civ. APP.) 174 S. W. 829.

.

A judgment in trespass to try title. to defendant's homestead held void, where de
fendant's wife was not a party, though she had subsequently died childless. Harper v.

Stewart (Civ. App.) 179 S. W. 277.

Agents for state.-Under this article and art. 7737, a plaintiff may maintain trespass
to try title against agents for the state in possession, where he has title and right of

possession, although the state has not consented to the suit. Imperial Sugar Co. v. Ca-
bell (Civ. App.) 179 S. W. 83.

.

Art. 7739. [5256] May file plea of "not guilty" only.
Reliance on laches under plea.-In trespass to try title, where plaintiff claimed under

a foreclosure of a deed of trust 25 years after the maturity of the inflebtedness, defend
ants in possession can rely on the defense of laches under their plea of not guilty. Mens

ing v. Fidelity Lumber Co. (Civ. App.) 194 S. W. 208.

Sufficiency of answer as defense.-In trespass to try title, an answer, setting up
plaintiff's breach of an agreement to extend the time for payment of vendor's lien notes,
which did not offer to pay the notes, but merely sought enforcement of the agreement or

damages for its breach, presents no defense. Workman v. Ray (Civ. App.) 180 S. W. 291.

SuffiCiency of answer as cross-action.-Answer of defendants in trespass to try title,
setting up limitations, with appropriate prayer, held, in the absence of special exceptions,
sufficient as a cross-action. Nunez v. McElroy (Civ. App.) 184 S. W. 531.

Lack of title in cross-complainant.-Where the court found that a cross e-complainant
in trespass to try title had no title, he is. not entitled to judgment because of his prior
possession against the plaintiff, though plaintiff had no title. Richardson v. Houston
Oil Co. of Texas (Civ. App.) 176 S. w. 628.

.

Art. 7740. [5257] What proof may be made under such plea.
Defenses In general.-In action of trespass to try title party claiming an easement

against the owner of the fee is bound to plead and prove it. Bowington v. Williams CCiv.
App.) 166 S. W. 719.

In trespass to try title, where defendants denied plaintiff's title, the issue as to wheth
er the rents prior to a certain date were an offset to defendants' 'claims for expenditures
was presented. Phcenix Land Co. v. Exall (Civ. App.) 159 S. W. 474.

Equitable defenses in general.-Under this article, defendants in trespass to try title
may, under a plea of not guilty, prove equitable estoppel. Birge-Forbes Co. v. Wolcott
(Civ, App.) 176 S. W. 605.

It is not necessary, under plea of not guilty in action of trespass to try title, to plead
estoppel before it can be urged as defense. Village Mills Co. v. Houston Oil Co. of Texas
(Civ. App.) 186 S. W. 785.

Stale demand and laches.-In trespass to try title, the pleading of stale demands is
not available as a defense, where one equitable claim is asserted against another. Cor
bett v. Allman (Civ. App.) 189 s. W. 91.

Proof under plea of not guilty or general issue.-Under this article, a defendant may,
under the plea of not guilty, prove that he is a bona fide purchaser. Keenon v. Burk
hardt (Civ. App.) 162 S. W. 483.

A defendant in trespass to try title may, under pleas of the general denial, not guil
ty, and a special defense, prove any fact in rebuttal of plaintiff's testimony, but cannot :

introduce evidence in confession and avoidance, except as pleaded. Parker v. Schrim
. sher (Civ. App.) 172 S. W. 165.

In trespass to try title, defendants are entitled to give in evidence any lawful de-,
fense to the action, except the defense Of limitation, without any special pleading as a
predicate therefor. Ryan v. Lofton (Civ. App.) 190 S. W. 752.

Proof under plea of title by limltation.-A party who specially sets up a title by limi
tation may prove other title. Buie v. Penn (Civ, App.) 172 S. W. 547.

What plaintiff may pteade--Notwtthstandtng this article, plaintiff may plead by sup':'
plemental petition any fact which shows the superiority of his title over+that claimed by
an intervener. First State Bank of Blackwell v. Knox (Civ. App.) 173 s. W. 894.

What plaintiff must show.-When plaintiff's title is controverted by plea of 'not guilty,
he must show that the title was in him at the commencement of the suit, either by de
raignment trom the sovereignty of the sotl or from a common source of title.' Atkinson'
v. Shelton (Civ. "App.) 160 s. W. 316.

.
.
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Art. 7741. [5258] Answer taken as admitting possession.
In general.-The answer in trespass to try title held an admission that it only in

volved a question of boundary, and relieved plaintiffs of the burden of proving title to
their land. Harris v. Kiber (C1v. App.) 178 S. W. 673.

Under direct provisions of this acttcle and art. 7758, whenever the defendant in tres
pass to try title pleads not' guilty, he puts in controversy plaintiff's title to all land sued
for, and a judgment that plaintiff take nothing by his suit has same effect as ajudgment
that defendant recover the land. Dunn v. Land (Civ.. App.) 193 S. W. 698.

Art. 7742. [5259] What is sufficient title, etc.
Title to support action.-In trespass to. try title, plaintiff must recover upon the

strength of his own title, and not upon the weakness of his opponent's. Webster v. In
te'l'national & G. N. Ry. Co. (Civ. App.) 193 S. W. 179; Hooper v. Acuff (Civ. App.) 159
S. W. 934; Patrick v. Barnes (Civ. App.) 163 S. W. 408; Allison v. Richardson (Civ. App.)
171 S. W. 1021; Houston Oil Co. of Texas v. Miller & Vidor Lumber Co. (Civ. App.) 178
S. W. 830.

That a third party had an easement in land did not prevent the recovery of title
and possession as against an oral licensee of such third person. Rio Grande & E. P. R.
Co. v. Kinkel (Civ. App.) 158 S. W. 214.

Where plaintiff has a title, whether legal or equitable, sufflcierit to maintain trespass
to try title, his right to recover will be barred only by adverse occupancy in the manner

and for the length of time prescribed by. the statute of limitations and cannot be barred
by mere laches. Loomis v. Cobb (Civ. App.) 159 S. W. 305.

Plaintiff in trespass to t'rY title, seeking to recover on a title by limitations, can only
recover on the strehgth of his own title. Houston Oil Co. of Texas v: Gore (Civ. App.)
159 S. W. 924.

Plaintiff, in trespass to try title, can recover only upon the st.reng'th of his own title,
and he cannot recover if the evidence shows that he has. title to only a part of the land
claimed, but does not show the part to which he has title. Masterson lIT. Co. v. Foote
(Civ. App.) 163 S. W. 642.

Before a mortgagor can recover property mortgaged, of which the mortgagee is right
fully in possession, he must tender the amount of money due on the mortgage: Vander
wolk v. Matthaei (Civ. App.) 167 S. W. 304.

A mortgagee who has never been in possession cannot maintain a suit in trespass to
try title. Alexander v. Conley (Civ. App.) 187 S. W. 254.

In an action of trespass to try title a deed of trust held not such outstanding su

perior title or interest as will prevent recovery by plaintiff. Rudolph v. Hively (Civ. App.)
188 S. W. 721.

In trespass to try title, the defendant need not elect as between two deeds, both of
which are valid and convey the same title. Wentzell v. Chester (Civ. App.) 189 S. W. 304.

Plaintiff in trespass to try title, to be entitled to judgment, must show title superior
to defendant's. Speed v. Sadberry (Civ, App.) 190 S. W. 781.

.

Where property was conveyed through a third person to defendant for immoral pur
poses, and plaintiff purchased same on foreclosure, court will not grant plaintiff relief in
trespass to try title. Hall v. Edwards (Civ. App.) 194 S. W. 674.

Equitable titie.-An equitable title can be sued upon or set up as a defense
in an action of trespass to try title. Robson v. Moore (Civ. App.) 166 S. W. 908.

The superior title, which will entitle a party to prevail in trespsass to try title, may
be either legal or equitable. Gilmore v. O'Neil (Sup.) 173 S. W. 203, reversing judgment
(Civ. App.) 139 S. W. 1162.

Right of plaintiff to possession.-Oral licensee of one in possession without right
or title held to be a naked trespasser within the rule that as against a naked tr-espasser
prior possession coupled with some sort of written title is sufficient in. trespass to try
title. Rio Grande & E. P. R. Co. v. Kinkel (Civ, App.) 158 S. W. 214.

In trespass to try title against a naked trespasser, where plaintiffs relied on prior
possession under a deed, it was immaterial that the deed to their grantor did not cover

the land in question where the grantor's deed to them did cover such land. Id.
Mere 'possession of school land without a showing of right thereto will not confer a

right to maintain trespass to try title to a disputed strlp of land of which plaintiff was

not in actual possession. Hooper v. Acuff (Civ. App.) 159 S. W. 934.
Plaintiff, in trespass to try title, could not recover, where he showed neither title nor

such prior possession as would entitle him to recover as against a naked trespasser.
Smith v. Huff (Civ, App.) 164 S. W. 429.

Plaintiff could not recover on mere proof of prior possession with which he connected
himself, where it appeared that such possession had been abandoned for many years and
not reasserted till the sale to plaintiff. Conn v. Marshburn (Civ. App.) 169 S. W. 1113.

In trespass to try title, prior possession of property in plaintiffs' grantors establishes
a prima facie title warranting recovery unless rebutted by defendant. Buie v. Penn (Clv..

App.) 172 S. W. 547.
Mere evidence of prior possession without proof of title from the soverstgnty or that

the pa.rtles claimed under a common source will not warrant judgment for plaintiffs.
Sweeten v. Taylor (Clv. App.) 184 S. W. 693.

-- Title of cotenant or joint tenant.-vVllere defendants we're only trespassers, they'
could .not defeat recovery by showing that plaintiff was merely a tenant in common of
a large tract of land' and that by selling specific parcels he had relinquished his right to
the property in suit. Hill v. Whitworth (Civ. App.) 162 S. W. 434.

A tenant in common in actual possession of part of the land has constructive posses-
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sion of the whole and has sufficient title to maintain trespass to try title against stran
gers who enter upon any portion of the property. Id.

A cotenant may recover the whole property as against one showing no title. Louisi
ana & Texas Lumber Co. v. Southern Pine Lumber Co. (Civ. App.) 171 s .. W. 537.

The rule that a tenant in common may recover poesession of the entire tract as

against a trespasser did not apply as against defendant, claiming under a deed which
the _grantors and their heirs for more than 50 years had recognized as valid, and which
was insufficient only in· the certificate of acknowledgment. Houston Oil Co. of Texas v.

Sudduth (Civ. App.) 171 S. w. 556.
Plaintiff may recover all the land as against a mere trespasser, though he shows title

only to a five-sevenths of the land as tenant in common. Padgett v. Guilmartin, 172 S.
W. 1101, 106 Tex. 551, reversing judgment Guilmartin v. Padgett (Civ. App.) 138 S. W.
1143.

A tenant in common may sue in trespass -to try title for the whole tract, against a

trespasser, without joining cotenants. Lane v. Miller & Vidor Luinber Co. (Ctv. App.)
176 s. W. 100.

-- Contract to purchase.-Where purchaser repudiated the contract, vendor, who
was willing to comply therewith, held not bound to t.ender- a deed before rescinding and
suing in trespass to try title. Pollard v. McCrummen (Civ. App.) 160 S. W. 1148.

If defendant is a naked trespasser, it is enough for plaintiff to show a bond for title
to his grantor, without showing consideration to support it. Randell v. Robinson (Civ.
App.) 172 s. W. 735.

A 'purchaser in possession under a land contract, on which he paid part cash and was

to execute notes for the balance, which notes were never executed by him, could not,
without tendering the balance, recover the land in trespass to try title, by pleading and

proof that the notes would have been barred by the four-year limitation if they had been
executed; such action amounting to a repudiation of the contract under which he held.
Corbett v. Allman (Civ. App.) 189 S. W. 91.

A vendor'S action of trespass; to try a title in default of payment of purchase money
may be defeated by tender of the unpaid purchase money, or by showing. that no part
of the purchase money remains unpaid. Miller v. Poulter (Civ. App.) 189 S. W. 105.

Weight and sufficiency of evidence.-In trespass to try title, evidence held to sustain
a finding that the person thorough whom plaintiff Claimed had reconveyed the premises,
by deed not found and not recorded, to one through whom defendant claimed. Freund v.

Sabin (Civ . .A-PP.) 159 s. W. 168.
In trespass to try title evidence held sufficient to support a finding for plaintiff. Nona

Mills Co. v . Jackson (Civ. App.) 159 s. ·W. 932.
In trespass to try' title, where both 'parties claimed under a location made under a

certificate which concededly belonged to plaintiffs' ancestor at one time, plaintiffs' long
acquiescence in the claim of defendants is not entitled to much weight where there was

nothing to show that they knew that their ancestor ever owned the certificate; it appear
ing that it was not recorded in the county and had not been issued directly to him. Id.

In trespass to try title, evidence held to support a finding that plaintiff purchased
the land in controversy for one or another of the persons named. Sullivan v. Fant (Civ.
App.) 160 S. W. 612.

In trespass to try title to two tracts of land, to one of which defendant had formerly
had a bond for. title from plaintiff's grantor, which plaintiff claimed had been surrendered
and canceled, and the other of which defendant claimed to have purchased from plain
tiff, paid ror, and made valuable improvements thereon, evidence held to support a ver

dict for defendant. Wofford v. Strickland (Civ. App.) 160 S. W. 623.
Evidence held sufficient to support a conclusion that defendant's grantor by deed or

settlement had acquired the title of two of his brothers to their interest in the land.
Le Blanc v. Jackson (Civ, App.) 161 S. W. 60.

In trespass to try title wherein an interveneor and certain of the defendants claimed
under the ten-year statute of limitation by reason of improvements and possession by
their ancestor, evidence held not to· show that their ancestor, had conveyed 160 acres to
a third person. Mixon v. Wallis (Civ. App.) 161 S. W. 907.

Evidence held to sustain a finding that the grantors in a deed under which derend
ant claimed were the same persons named a.s beneficiaries in the will of a testator, who
was the common source of title. Keenon v. Burkhardt (Civ. App.) 162 S. W. 483.

Evidence in trespass to try title. held insufficient to show acquiescence on the part of
a prior grantee to a subsequent grantee's selection and holding of more than 100 acres
out of a larger tract. Hermann v. Thomas (Civ. App.) 168 S. W. 1037.

In trespass to try title brought by heirs of the only child of M., recitals in deed by
H.'s administrator and order of probate court directing its execution held insufficient to
show that M., who had no record title, acquired the equitable title from H. McBride v.
Loomis (Civ. App.) 170 s. W. 825 .

.

In trespass to try title evidence held sufficient to sustain a finding that the heirs of
a prior owner,. other than H., conveyed their interests in the land to him. Louisiana &
Texas Lumber Co. v. Southern Pine Lumber Co. (Civ. App.) 171 s. W. 537.

In tr-espass to try title against party in possession, finding that his possession was
not under a claim of right or title held not to be disturbed in view of the evidence.
Nunez v. McElroy (Civ. App.) 174 S. W. 829.

Evidence held sufficient to show that plaintiffs' predecessor in title owned land in
controversy. Dunn v. Epperson (Civ. App.) 175 S. W. 837.

Evidence held sufficient to show title in plaintiffs' remote grantor. rd.
Extorinsic evidence, which fails to define the boundaries of the tracts conveyed by

a sheriff's deed containing only a general description, Is insufficient to support a recov
ery in trespass to try title. Welles v. Arno Co-operative lIT. Co. (elV. App.) 177 S.
W.985.
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Finding, justified by evidence that plaintiff acquired no title under original grantee
of a certificate under which the land was located and patented, held to r.equire judgment
for defendants. Houston Oil Co. of Texas v. Miller & Vidor Lumber Co. (Civ. App.) 178
S. W. 830.

Evidence in an action of trespass to try title, wherein the question of title depended
on whether the former owners of the property had transferred, prtor- to making an asstgn
merit for the benefit of creditors, vendor's lien notes retained by them held to show' that
the notes had been transferred. Etheridge v. Campbell (Civ. App.) 179 S. W. 1144.

Evidence in an action of trespass to try title to a tract of land including 320 acres

out of a 3,000-acre survey, covered by an· invalid deed, held not to show any outstand
ing title as against plaintiffs to the 320 acres by reason of a location contract entitling
the locator to one-third of the entire survey. Ayers v: Snowball (Civ. App.) 181 S. W. 827.

In trespass to try title, evidence held sufficient to warrant a finding that defendant
and plaintiffs never intended that the 217-acre tract involved, part of a larger one con

veyed to defendant, be turned over to a land corporation in which he and plaintiffs owned
stock. Dewees v. Nicholson (Civ. App.) 182 S. W. 396.

Where plaintiffs introduced a patent to the heirs of one deceased and deeds from cer

tain persons of the same' name, but made no showing that such persons were the heirs
of deceased, and the deeds did not so recite, they failed to deraign title from the sov

ereignty. Sweeten v. Taylor (Civ. App.) 184 S. W. 693.
Evidence held to SUPPO'I't the finding of the jury that plaintiffs, in trespass to try

title, had no title to the land. in question; sfnce it was not included within the grant
under which they specifically claimed. Crosby v. Stevens (Civ. App.) 184 S. W. 705.

Evidence held to support a judgment for the defendants in trespass to try title, where
there was no evidence that it was physically impossible for the land to have been lo
cated as the jury found it was. Id.

In suit for trespass to try title, the defense being equitable rights under an oral con

tract to convey, evidence held to show that plaintiff's creditor, an aged man, promised
when title wae taken in his own name to convey the property to defendants in consid
eration of support until his death, which was given him. Ryan v. Lorton (Civ. App.) 190
S. W. 752.

Art. 7743. [5260] Either party may demand abstract of title.
Abstract of title-Oefinition.-An "abstract of title" is defined as a statement in sub

stance of what appears in the public records affecting title to land, together with a state
ment in substance of such facts as do not appear upon the public records which are,
however, necessary to perfect the title. Sparkman v. Davenport (Clv, App.) 160 S. W. 410.

Evidence under abstract.-Under this article and arts, 3708, 7745, 7746, comptroller's
certificate of assessment and payment or' taxes held admissible in trespass to try title,
though not contained in abstract of title offered after demand. Hays v: Hinkle (Civ.
App.) 193 S. W. 153.

Art. 7745. [5262] Abstract shall state what.
. \

Adrnlselb llf ty of certificate of assessment.-Under this article and arts. 3'T08, 7743, 7746,
cornptrollers certificate of assessment and payment of taxes held admissible in trespass
to try title, though not contained in abstract of title offered after demand. Hays v. Hin
kle (Clv. App.) 193 S. W. 153.

Art. 7746. [.��63] Amended abstract.
Evidence adrnlsslb+e- -under abstract.-Under this article and arts. 3708, 7743, 7745,

comptroller's certificate of assessment and payment of taxes held admissible in trespass
to try title, though not contained in abstract of title offered after demand. Hays v. Hinkle
(Civ. App.) 193 S. W. 153.

Art. 7747. [5264] Surveyor appointed, etc.

Compensation of surveyor.-A surveyor appointed in trespass to try title, under this
article, should be allowed reasonable compensation to be taxed as costs against the loslng
party. Beaumont Irrigating Co. v. De Laune (Civ. App.) 173 S. W. 514.

Art. 7749... '{5266] Common source of title, proof of.
Cited, Hamer v. Sanford (Civ. App.) 189 S. W. 343.

Title from common source in general.-It is not necessary. that a common source of
title be pleaded, where it is proved by undisputed testimony. Spencer v. Levy (Civ. App.)
173 S. W. 550.

'

Effect of common source or "clatm thereunder In general.-Title in a common �ource

being shown, a superior title in' a third person with which defendants were not connected
is unavailable. Spencer v. Levy (Civ. App.) 173 S. W. 550.

Where both deraigned title from the same source, plaintiff need not prove his' title.
Harris v. Kiber (Civ. App.) 178 S. W. 673.

Showing outstanding or paramount titl�.-Defi:mdant, in trespass to try title, cannot
defeat plaintiff's prima facie title under a deed f'rom the common source merely by show

ing that he holds a senlor-rdeed from such �ource without also showing that the land con

veyed to him thereby: conflicts with plaintiff's title. Masterson Irr; Co. v, Foote (Civ.
App.) 163 S. W. 642.

.
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Proof of common source.-.Tudgment for defendants on, the ground that the land was

conveyed by deed from the common source to their pr-edecessora, and locating the true

boundary line, held sustained by the evidence. Cariker v. Davis (Civ. App.) 172 S. W. 728.
Where plaintiffs deraign title from two persons, and defendants- from .only one of

them, plaintiffs did not show the parties claimed from a common source; there being no

proof of the interest of their grantors. Sweeten v, Taylor (Civ. App.) 184 S; W. 693.
In suit to recover land wherein defendant claimed that its predecessor furnished the

money with which plaintiff's predecessor purchased from the common source of title, evi
dence held to sustatn a directed verdict for :plaintiff for the title and possession of the
land. NOTth Texas Lumber Co. v . First Nat. Bank of Atlanta (Civ. App.) 186 S. W. 258.

Art. 7750. [5267] Judgment by default.
Cited, Havard v: Carter-Kelley Lumber Co. (Civ. App.) 162 S. W. 922.

Defective petitlon.-::-Where the original petition upon which an interlocutory judg
ment of default was taken was not in the statutorv form of trespass to try title, but
rather a petition to quiet title, this article would not 'apply to relieve pla.irrtirf iTom prov
ing title, since the effect of a default judgment must be measured by plaintiff's pleadings.
Atkinson v. Shelton (Civ. App.) 160 S. W. 316.

Defendants who answer.-This article does not purport to prescribe the rights of
defendants who do answer, and their rights are controlled by article 1937 as to an

swering and defaulting defendants. Hodges v. Moore (Civ. App.) 186 S. W. 415.

Art. 7752. [5269] When defendant claims part only.
Disclaimer In general.-The effect of a disclatmer by a defendant in trespass to

try title.is only an admission upon record of plaintiff's right to recover title, and a denial
of the assertion of any title by defendant. Havard v. Car-tar-Kelley Lumber Co. (C'iv.
App.) 162 S. W. 922:

Defective answer.-In trespass to try title, an answer failing to describe lands
claimed by adverse possession is demurrable. Birge-Forbes Co. v. Wolcott (Civ. App.)
176 S. W. 605.

Art. 7753. [5270] When plaintiff proves part.
Recovery by plaintlff.-Where plaintiff in trespass to try title sues for more land

than defendant claims or is in possession of, the latter should promptly disclaim that
part not in his possession, and the fact that plaintiff sues for more than defendant
claims will not prevent recovery of the land claimed' by defendant to which plaintiff
proves title. Dunn v. Land (Civ. App.) 193 S. W. 698.

Costs.-In trespass to try title where plaintiff recovered judgment against defendants
for a large portion of the land in controversy, plaintiff is entitled to costs. Dupont v.

Texas & N. O. R. Co. (Civ. App.) 158 S. W. 195.
Art. 6125, relating to costs in partition, held inapplicable to costs in trespass to try

title, where partition was ordered between the parties. Houston Oil Co. of Texas v. Gore
(Civ, App.) 159 S. W. 924.

'

Art. 7754. [5271] May recover a part, etc., when.
Recover'y of part.-Where plaintiff recovered a large part of land sued for, to which

defendants did not disclaim, and defendants recovered no part of that sued for addition
al to that sued for by plaintiff, the costs were properly taxed against defendants. Bun
dick v. Moore-Cortes Canal Co. (Civ. App.) 177 S. W. 1030.

Art. 7755. [5272] The judgment, etc.
Judgment In general.-Where, in trespass to try title, the issues involved the right

of possession and damages for the wrongful removal of defendant out of possession, a

judgment for defendant for possession, and for damages as found by the jury, was

sufficient as against plaintiff not entitled to possession. McKee v. Carner (Civ. App.)
168 S. W. 1031.

In trespass to try title judgment against plaintiffs tending to show title in defend
ants' predecessor held not inadmissible because reciting that the "defendant" was

served with notice of the suit while the judgment, which was by default, purported to
be against three persons. Dunn v. Epperson (Civ. App.) 175 S. W. 837.

A judgment in trespass to try title will not be reversed as not supported by the
verdict, where it appears that both par.ties attempted to put in -Issue the title to the
land described in the judgment, but made a mistake as to the length of a line. Bundick
v. Moore-Cortes Canal Co. (Civ. App.) 177 S. W. 1030.

In trespass to try title, that actual adverse possession of each defendant was found
to extend to less area than claimed by them in their answer affords no ground to set
verdict for plaintiff for the balance of the tract aside. Thompson v. Richardson (Civ.
App.) 186 S. W. 275.

Purchaser in possession, having lost his right to lien for valuable improvements
through inequitable conduct, held nevertheless entitled to judgment for the land upon
payment of balance of purchase money, because of his improvements through years of
effort. Corbett v, Allman (Civ. App.) 189 s. W. 91.

,

Description of land.-Where 'the petition did not locate the land as to any known
monument, and the defendant disclaimed title to the land described, but located the
corner thereof by reference to monuments, a verdict for plaintiff for the land sued for
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was not sufficient as the basis of a judgment. Government Hill Co. v. Mundy (Civ.
App.) 165 s. W. 78.

Where the verdict was insufficient, because the land thereby awarded to the plaintiff
could not be determined, the court could not by its judgment determine the location of
the land, which was the point in issue. Id.

.

Where the verdict was for the plaintiff for the land sued for, the indefinite descrip
tion in the petition, which was referred to in the verdict, could not be made definite in
the judgment by reference to the answer. Id.

In trespass to try title, held, that the court could not render judgment for defend
ant for any part of the tract, where there was no evidence as to the quantity of land
actually occupied' by defendant, except that under cultivation, upon which it could de
scribe the land actually occupied for the ten years prior to the commencement of the
suit. York v. J. M. Thompson Lumber Go. (Civ. App.) 169 S. W. 187.

In trespass to try title to land which was inclosed by plaintiffs, a verdict for them,
which did not accurately describe the land in controversy will sustain a judgment for

plaintiffs for the land inclosed, where the verdict could be construed as a rmctng m

plaintiff's favor either on a question of boundary or adverse possession. Schubert v,

Voges (Civ, App.) 169 S. W. 409.
In trespass to try title, a petition, describing the property generally as the prop

erty of an irrigation company, is insufficient to support· a judgment without extrinsic
evidence identifying the property. Welles v. Arno Co-operative Irr. Co. (Civ. App.) 177
S. W. 985.

That the description in a judgment for plaintiff in trespass to try title did not con
form to its pleadings held not to require a reversal, where defendants filed a cross-ac
tion putting in controversy the title to additional land, and the court decreed that they
take nothing in their cross-action. Bundick v. Moore-Cortes Canal Co. (Civ, App.)
177 S. W. 1030.

Partition.-Where, in trespass to try title, it appeared that plaintiff and defendant
were part owners of the land, the court. properly directed a partition. Houston Oil Co.
of Texas v. Gore (Civ. App.) 159 S. W. 924.

In trespass to try title, where defendant pleaded title to a specifically described
16·0 acres, but did not allege that to award him part of the tract would be an equitable
partition between himself and plaintiff, and disclaimed as to the rest of the tract; held,
that the court could not render judgment for the specific 160, acres or any part of the
tract. York v. J. M. Thompson Lumber Go. (Civ. App.) 169 H. W. 187.

Where a decree in a proceeding to recover title decreed title and possession of a

designated part to plaintiff bank, an unmatured growing crop on the land was a part
of realty and passed by the decree. Schaefer v. First Nat. Bank, Bay City (Civ. App.)
189 S. W. 556.

Where jury found that plaintiff was entitled to undivided 640 acres with improve
ments by adverse possession, it was proper to appoint commissioners to survey and
segregate the land and to enter judgment upon their report. Houston Oil Co. of Texas
v. Ainsworth (Civ. App.) 192 S. W. 614.

Where party claiming under deed to fractional undivided interest could have es

tablished title by adverse possession, he could not recover the specific land described,
without a showing that it was a fair and equitable partition.. Dowdell v. McCardell
(Civ. App.) 193 S. W. 182.

Fixing disputed line.-In trespass to try title, a judgment, establishing as a boundary
line between the property of plaintiffs and defendant, the fence then existing, and de
creeing to plaintiffs title to all land north of the fence, sufficiently establishes the bound
ary.· Schuber-t v. Voges (Civ. App.) 169 S. W. 409.

A judgment in trespass to try title for defendant claiming 16(f acres of a larger sur

vey under ten-year statute of limitations should determine boundaries of defendant's
land by metes and bounds. Patterson v. Bryant (Civ. App.) 191 S. W. 771.

In action of trespass to try title to land claimed by plaintiffs under mineral land
patents from the state, held, that errors in field notes could be corrected to conform lo
cation to ground actually covered, marked, and identified when locations were made.
Plummer v. McLain (Civ. App.) 192 H. W. 571.

By direct provision of this article, in trespass to try title in which issue was wheth
er land claimed was within a Mexican grant, a judgment for plaintiff describing land
was proper, and it was not necessary to fix boundary of such grant; as case would not
settle other persons' rights even by fixing boundary. Dunn v. Land (Giv. App.) 193. S.
W.698.

Writ of possession.-Where plaintiffs in trespass to try title recovered a judgment
for an undivided right of possession in certain premises, the writ of possession issued
upon each judgment could only be one placing them in possession jointly with the de
fendants. Zarate v. Villareal (Civ. App.) 159 S. W. 873.

Where judgment in action to try title to land expressly dismissed party from. case
without prejudice to his rights, a writ of possession could not properly issue against
him or his tenant. Jolley v. Brown (Civ, App.) 191 S. W. 177.

Art. 7756. [5273] Damages, etc., when recovered.
Use and occupatlon.-Where a purchaser of land was admitted into possession with

out .payment of any of the purchase price, the vendor, upon rescission of the contract,
is entitled to recover for the use and occupation of the land, whether the rescission was

by mutual agreement or because the vendor could not convey a marketable title. Stin
son v. Sneed (Civ. App.) 163 S. W. 989.

Where a contract for the sale of land is rescinded because of the inability of the

vendor to convey good title, the purchaser, who was admitted into possession without
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payment of any of the purchase price, cannot offset, in an action for use and occupa
tion, anything for the loss of his bargain. Id.

Where a vendor is unable to make title, and the contract is rescinded, the rule
that the land should be restored, without profits, and the purchase money, without in

terest, does not apply where valuable 'improvements have been, made by the vendee, or

the 'sum paid is not in proportion to the value of the use of the property. Kilborn v.

Johnson (Civ. App.) 164 S. W. 1108.
Evidence held insufficient to establish 'plaintiffs' right to recover rental value; of land

durfng term of their dispossession on ground that land was productive. Dunn v. Ep
person (Civ. App.) 175 S. W. 837.

Plaintiffs could not recover rental value of the land unless land was productive. Id ..

·

Land held not of such wild character as to preclude the vendor, upon rescission of
contract of sale, from recovering rents. Id.

In trespass to try title, held, that court did not err in not awarding the plaintiff a

judgment for rent claimed by him. Hollie v. Taylor (Civ. App.) 189 S. W. 1091.
In trespass to try title to land, upon which defendant had planted rice crop, defend

ant held, under evidence, a "naked trespasser," without title to crop or right to have
the same on payment of rent. Pinchback v. Swasey (Civ. App.) 194 S. W. 446.

Art. 7758. [5275] Final judgment conclusive.
Cited, Village Mills Co. v. Houston Oil Co. of Texas (Civ, App.) 186 S. W. 785.

Res judicata.-The entry of a judgment is a ministerial act of the clerk, and can

not affect the judgment as rendered by the court, which is a judicial act, and therefore
this article does not prevent the correction of a mutual mistake in the entry of the
judgment, whereby the land was described differently than in the judgment as rendered.
Sabine Hardwood Co. v. West Lumber Co. (D. C.) 238 Fed. 611.

Where, in trespass to try title, judgment was rendered that the defendant go hence
without day and recover his costs, the pleadings, charge, and judgment in that suit were

inadmissible as a muniment of title in those' claiming under such defendant in a subse
quent suit for partition. Wauhop v. Sauvage's Heirs (Civ. App.) 159 S. W. 185.

Where defendants in a previous action of trespass to try title recovered a judg
ment against plaintiff's husband, the then owner of the land, that judgment was con

clusive as to the question 'whether the land constituted plaintiff's homestead. Childress
v. Robinson (Civ. App.) 161 s. W. 78.

A judgment for plaintiff, in trespass to try title against a husband, is conclusive on

the rights of the wife, where the property was community property. Treadwell v.

Walker County Lumber Co. (Civ. App.) 161 80. W. 397.
A judgment in an action of trespass to try title, in which the husband was a party,

held conclusive on the wife as to their community property, though she was not a

party thereto.' Mitchell v. Robinson (Civ. App.) 162 S. W. 443, rehearing denied Childress
v. Robinson, 162 S. W. 1172.

A subsequent judgment, involving the same land as that affected by a prior judg
ment in favor of one who was not a party to the action in which the subsequent judg
ment was rendered, would not affect such person or the prior judgment in her favor.
Vineyard v. Heard (Civ. App.) 167 s. W. 22.

A judgment for plaintiff in a suit to try title held not res judicata of a subsequent
action by defendant as a creditor of plaintiff's husband, attacking his deed to plaintiff
as in fraud of creditors. Lane v. Kuehn, 167 S. W. 804, 106 Tex. 440, affirming judg
ment (Civ, App.) 141 S. W. 363.

Defendant's secret attornment to his codefendant held not to become the basis of
any title by limitations which he himself could not assert under this article. Shaw v.

Thompson Bros. Lumber Co. (Civ. App.) 177 S. W. 574.
Where, in trespass to try title, judgment was in favor of defendant, with no ad

judication as to defendant's claim for improvements, as to which no proof was offered
and the judgment was reversed, and judgment rendered for plaintiff, the judgment held
conclusive as to defendant's claim in a subsequent suit for rent. Beaumont Irrigating
Co. v. Delaune (Sup.) 18(} S. W. 98.

One is not estopped by a judgment that he has no title to' land, from setting up
an after-acquired title, or a title based on the ten-year statute of limitations. Houston
Oil Co. of Texas v. Stepney (Civ. App.) 187 S. W; 1078.

By direct provisions of this article and art. 7741, whenever, the defendant in tres
pass to try title pleads not guilty, he puts in controversy plaintiff's title to all land
sued for, and a judgment that plaintiff take nothing by his suit, has same effect as a
judgment that defendant recover the land. Dunn v. Land (Civ. App.) 193 s. W. 698.
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CHAPTER TWO

CLAIM FOR IMPROVEMENTS

Art.
7760. Suggestion of improvements in good

faith.
7761; Issue as to.

Art.
7762. Rents and profits to be offset against.
7763. Judgment for excess, etc.

Article 7760. [5277] Suggestion of improvements in good faith.
Cited, Hume v. Carpenter (Giv. App.) 188.s. W. 707; Hume v, Moore (C'iv. App.) 188

S. W. 712.

Rights' of parties as to improvements in general.-In trespass to try title by a ven

dor against a purchaser, where the evidence showed that the purchaser had not com

plied with the contract, instructions as to his right to reimbursement for improvements,
held a correct presentation of the law, and those requested by the purchaser properly
refused. Pollard v. McCrummen (Civ, ApP.) HO S. W. 1148.

Purchasers of land under a deed of trust, who placed improvements in good faith
upon the property with a belief in the sufficiency of the title, which they deraigned
through the mortgagor, cannot recover, as against a prior mortgage, the value of such
improvements. Memphis Cotton Oil Co. v. Gist (Civ. App.) 179 S. W. 1090.

Where the decree vested title to land in plaintiff in action of trespass to try title,
held, that it was proper to further provide that plaintiff should have poles of the de
fendant placed on the land to which no right by prescription in defendant was shown.
American Cement Plaster Co. v. Acme Cement Plaster Co. (Civ. App.) 181 S. W. 257.

Where vendor, selling land under false representation of title, knew of purchaser's
intended improvements, purchaser held entitled to recover value thereof in judgment
for rescission. Fahey v. Kaies (Civ. App.) 181 S. W. 782.

Although the right to recover for improvements in good faith is established by this
article, yet to avail himself of the right one must show himself ready and willing to do
equity. Gorbett v. Allman (Civ. App.) 189 S. V'\T. 91.

A purchaser in possession under a land contract held to have forfeited his lien for
valuable improvements by suing for title without tendering the baIance due, claiming
that if the notes contracted to be executed therefor had been executed they would have
been barred by limitations. Id.'

Possession and good 'faith as grounds for compensation.-Where defendant obtained
a quitclaim deed to land for $15, intending to perfect her title by adverse possession,
his claim of reimbursement for improvements in good faith cannot be allowed; the
improvements being very, slight and of no benefit to the land. Raley v. D. Sullivan &
C'o. (Civ. App.) 159 S. »r. 99.

A purchaser cannot, after repudiating the purchase on the ground of the fraud of
the vendor, continue to make improvements and recover therefor in a suit to rescind the
purchase. Luckenbach v. Thomas (Civ. App.) 166, S. W. 99.

A mistake by a grantor as to the location of the boundaries of property which he
held by unperfected adverse possession affects only his right to recover for improve-'
ments in good faith. Crump v. Sanders (Giv. App.) 173 S. W. 559.

That one in possession knew of plaintiff's adverse .claim to the land will not deprive
him of the right to compensation for improvements; for he might, in good faith, have
believed himself the true owner, and have been ignorant of plaintiff's superior rights.
Shipp v. C'artwright (Civ. App.) 182 S. W. 70.

.

Though defendant in trespass to try title had a deed to land upon which he en

tered, he was not entitled to go to the jury on the issue of improvements made in good
faith where before making improvements he had notice that his deed was void. Brown
v. Fisher (Civ. App.) 193 S. W. 357.

Art. 7761. [5278] Issue as to.

Judgment.-In a suit to recover land where there was no evidence of the value
with or without improvements, there was no basis for any judgment allowing the value
of improvements in good faith. North Texas Lumber Co. v. First Nat. Bank of Atlanta
(Civ. App.) 186 S. W. 258.

Art. 7762. [5279] Rents and profits to be offset against.
Set off against value of use and occupation and damages.-The plaintiff in trespass

to try title .may be required to pay to the one in possession, if his possession was in
good faith and on belief that he was entitled to possession, based upon good grounds,
the difference' between the rental value' of the land while he had possession and the
value of improvements placed thereon by him. Hamer v. Sanford (C'iv. App.) 189 S.
W.343.

Art. 7763. [5280] Judgment for excess, etc.

Showing of Increased value.-A defendant in trespass to try title cannot recover
judgment for improvements made in good faith under this article without showing
that the value of the premises was increased by the improvements. Crump v, Sanders
(Civ, App.) 173 S. W. 559.
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TITL,E 129

TRIAL OF RIGHT OF PROPERTY

.Art,
7769. Claimant must make affidavit.
7770. And give bond.
7771. Bond, condition of.
7773. Return of oath and bond.
7776. Return of oath, bond and copy of

writ when levy made in county
other than that where writ issued.

7777. Return of original writ.
7778. Jurisdiction.
7779. Cause, how docketed.

Art.
7781. Requisites of issue.
7785. Burden of proof on plaintiff, when.
7786. Burden of proof on defendant, when.
7787. Damages.
7790. Judgment upon failure to establish

title.
7791. Execution shall issue.
'7793. Return of property by claimant with

in ten days.

Article 7769. [5286] Claimant must make affidavit.
Cited, Dyke v. Farmersville Mill & Light Co. (Civ. App.) 175 S. W. 478.

Persons entitled to remedy.-That defendant in sequestration under arts. 7094-7118,
authorizing writs of sequestration, gave the statutory replevin bond and sold the prop
erty pending the suit to a third person was no defense to plaintiff contesting the title
with the third person in the statutory proceeding for fhe trial of the right of property.
Nunn v. Raby (Civ. App.) 158 S. W. 187.

Claimant of a landlord's lien on property of a tenant levied on under execution
could not enforce his lien in a statutory proceeding for the trial of a right of property,
where the claimant was not in possession at the time of the levy. Goins v. Zanderson '

(Civ, App.) 164 S. W. 918.
A chattel mortgagee out of possession but entitled to possession at the time of the

levy of an attachment of the mortgaged chattels in an action by a third person against
the mortgagor may maintain, though a nonresident" the statutory action for the trial
of the right of the property. State Elxoha.nge Bank v. Smith (Civ. App.) 166 S. W. 666.

A chattel mortgagee failing to take immediate possession of the chattels on the
nonpayment of the debt at maturity and accepting partial payments or written consent,
on a compromise with the mortgagor of the indebtedness after the levy of the attach
ment, to take possession of the property in controversy when released from the levy, is
not thereby estopped from maintaining the statutory action' for the trial of the right of
property. Id.

A mortgagee, who has, under the mortgage, the right to take possession on de
fault, can prosecute an action for the trial of the right of property against one who
attaches the mortgaged chattels. State Exchange Bank v. Shive & Keys Mill & Grain
Co. (Civ. App.) 170 S. W. 1051.

One in lawful possession of personal property when stolen may tender issue as a title
claimant upon sequestration thereof. Dawedoff v. Hooper (Civ. App.) 190 S. W. 522.

Where, upon payment of theft policy, the owner's interest, in a stolen automobile and
a bill of sale of the car is assigned to the insurance company, the latter may maintain
suit as' claimant upon sequestration of the automobile. Id.

Other remedies.-One claiming title and possession of property wrongfully attached
and sold as the property of another, may elect to sue to recover the property itself.
Taylor Bros. Jewelry Go. v. Kelley (Civ. App.) 189 S. W. 340.

Affidavit or pleading by claimant-Amendment.-Amendment of claimant's oath, set
ting up claim to property levied on under execution to include allegation that he was
also acting for his minor brother, held properly permitted. Grisham v. Ward (Civ. App.)
179 S. W. 893.

Right to have all claimants brought in.-A garnishee is entitled to have all claimants
made parties, that he may not be required to pay more than is justly owing defendant.
National Fire Ins. Co. of Hartford, Conn., v. McEvoy Furniture ,Co. (Civ. App.) 192 S.
W.270.

Reliance on record and limitation title.-Claimant in action to try title may rely both
on record andIimttatron title. Houston Oil Co. of Texas v. Davis (Civ. App.) 181 S. W.,
851.

Venue.-See Josey v. Masters (Civ. App.) 179 S. W. 1134.

Art. 7770. [5287] Bond.
Right of constable to substitute surety.-Receipt of a claim bond by a constable held

an approval of the sureties, after which he had no right to erase one of their names,
and substitute another. Sumner v. Swink (Civ. App.) 163 S. W. 355.-

.

Art. 7771. [5288] Condition of bond.
Cited, Moore v. Rabb (Civ. ·�PP.) 159 S. W. 85.
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Art. 7773. [5290] Return of oath and bond.
Jurisdiction of justice.-Under this article and art. 7778, the constable's appraisement

of attached property claimed by a third person at more than $200 is conclusive against
the justice's jurisdiction. Fuller, Hanna & ·Co. v. Rogers (Civ. App.) 184 S. W. 322.

Art. 7776. [52�3] Return of oath, bond and copy of writ when levy
made in county other than that where writ issued.

Transfer of jurisdiction by claim of ownership.-Under arts. 7769-7795, where, in a

suit in justice. court in one county to foreclose a chattel mortgage, a writ of sequestra
tion was issued to another county, a claim of ownership interposed by defendant's wife,
who was not a party to the suit and filed in the county court of the latter county, held
to transfer complete jurisdiction to the county court and to divest that of the justice of
the peace. Harris v. Wise (Civ, App.) 191 S. W. 588.

Notice of return of affidavit and bond.-Claimant and his sureties held chargeable
with knowledge that affidavit and claim bond were returned to the justice court from
which writ of sequestration was issued, instead of to a court in the county in which
they contended they should have been returned. Josey v. Masters (Civ. App.) 179 s. W.
1134.

Venue.-Where claimant in a sequestration suit in T. county secures possession of
the property in D. county pursuant to art. 7769 et seq., and fails to see that his affidavit
and claim bond are returned to the court of D. county as 'required by this article and
art.' 7777, held, that he cannot object that judgment was rendered against him and the
sureties on his bond in T. county. Josey v. Masters (Civ. App.) 179 s. W. 1134.

Art. 7777. [5294] Return of original writ.
Cited, Fuller, Hanna & Co. v. Rogers (Civ. App.) 1"84 S. W. 322.

Venue.-See Josey v. Masters (Civ. App.) 179 s. W. 1134; note under art. 7776.

Art. 7778. [5295] Jurisdiction.
Justice of the peace.-Under this article and art. 7773, the constable's appraisement

of attached property claimed by a third person at more than $200 is conclusive against
the justice's jurisdiction. Fuller, Hanna & Co. v. Rqgers (Civ. App.) 184 S. W. 322.

Depositions.-Under art. 3677, as to depositions, and this article and article 7779, as

to trial or right of property, depositions taken by claimants held to be in claimant's suit,
although entitled in original suit. Dawedoff v. Hooper (Civ. App.) 190 S. W. 522.

Art. 7779. [5296] Cause, how docketed.
Depositions.-See Dawedoff v. Hooper (Civ. App.) 190 s. W. 522; note under art.

7778.

Art. 7781. [5298] Requisites of issue.
Necessity for tender of issue.-A claimant in execution cannot without pleading or

proof attack validity of the execution. Collin County Nat. Bank v. Satterwhite (Civ.
App.) 184 S. W. 338.

Art. 7785. [5302] Burden of proof on plaintiff, when.
In general.-The question as to whether the claimant had possession, or as to who

had possession, held for jury. First Nat. Bank of Ft. Wayne; Ind., v. Howard (Civ.
App.) 174 s. W. 719.

In claimant's issue in sequestration proceedings for trial of right of property of stolen
automobile, the rule that the jury should pass on the testimony where the only evidence
of title and right of possession is that of interested parties did not apply where disin
terested witnesses not parties to the suit identified the car by its number, etc. Dawedoff
v. Hooper (Civ. App.) 190 S. W. 522.

•

Where it is uncertain in whose possession the property was when seized, the trial
court should direct which par-ty- shall assume the burden of proof of ownership, etc. Id.

Where funds were garnished as belonging to a defendant, on answer of garnishee
and of claimants brought into case that funds belonged to claimants, burden was on

plaintiff to show that such funds belonged to defendant. West Texas Nat. Bank v.

Wichita Mill & Elevator Co. (Civ, App.) 194 S. W. 835.
Fact that a shipper's order bill of lading in favor of consignee attached to a draft

drawn by consignee in favor of bank was indorsed in name of the consignee, and pre
sented to bank by shipper who collected proceeds, does not discharge burden of proof
upon a garnishor to show that funds belonged to the consignee. Id.

Where a third person claimed liquors levied on, the question of ownership being
made one of fact by this article, was for the jury. Steed v. Wren & Berry (Civ. App.)
194 s. W. 963.

Attached property.-The burden is on the plaintiff in the writ of proving that pos
session was in the writ defendant where the return of the officer does not disclose in
whose possession the property was when levy was made. Dawedoff v. Hooper (Civ,
App.) 190 S. W. 522.

Where a third person claimed liquors levied on, and defendant testified that they be

longed to claimant, plaintiff had the burden of proving that property belonged to defend
ant. Steed v. Wren & Berry (Civ. App.) 194 s. W. 963.
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Art. 7786. [5303]' Burden of proof on defendant, when.
In general.-The burden of proving title and right of possession is on claimant if

when levy was made the property was in the possession of the writ defendant. Dawedoff
v. Hooper (Civ. App.) 190 S. W. 522.

Art. 7787. [5304] Damages.
Amount.-A judgment against a claimant of property not a party to a writ of se

questration levied on the property rendered on his failure to establish his claim should
be for the value of the property claimed, with legal interest from the date of the bond
and the statutory penalty by way of damages. Nunn v. Raby (Civ. App.) 158 S. W. 187.

Art. 7790. [5307] Judgment upon failure to establish title, etc.

Amount of judgrment.-A judgment against a claimant of property not a party to a

writ of sequestration levied on the property rendered on his failure to establish his
claim should be for the value of the property claimed, with legal interest from the date
of the bond and the statutory penalty by way of damages. Nunn v. Raby (Civ. App.)
158 s. W. 187.

This article does not authorize a recovery of the value of the rent and hire of the

property. Moore v. Rabb (Civ. App.) 159 S. W. 85.
Where an automobile sequestered by plaintiff in action for divorce, was replevied

by a claimant, judgment, having gone for plaintiff, she is entitled to the actual earn

ings of the machine while in claimant's possession, or, if they could not be ascertained,
to the reasonable and probable earnings of the machine. Coward v. Sutfin (Civ. App.)
185 s. W. 378.

Where property, sequestered, was replevied and judgment went against claimant,
held, that judgment which was for principal sum named in the bond, and allowed only a

partial credit in event of return, was fundamentally erroneous. Id.

Where, on plaintiff's divorce suit, the property which was. sequestered was claimed
by appellant and he gave a replevy bond, judgment having gone for plaintiff, judgment
on the bond should be for the value of the property at time of trial plus reasonable rental
value. Id.

In an action on a Claimant's bond to recover title and possession of an automobile,
held, that judgment for plaintiff for the automobile will be charged with the value of
beneficial repairs made with plaintiff's knowledge and before he asserted his claim. Van
Velzer v. Stryker (Civ. App.) 188 s. W. 723.

Pleadings.-In a divorce suit, where plaintiff sequestered property and it was re

plevied by claimant, judgment may be rendered on the replevin bond furnished by the
claimant, though there were no pleadings on which to base such judgment. Coward v.

Sutfin (Civ. App.) 185 s. W. 378.

Judgment as waiver.-Where an automobile held under a claimant's bond in seques
tration proceedings was sold pending suit, and execution was returned nulla bona, the
fact that plaintiff took judgment in the alternative for its value held not to operate as a

waiver of claim to the property, and the sale did not pass title to the purchaser. Van
Velzer v. Stryker (Civ. App.) 188 S. W. 723.

Art .. 7791. [5308] Execution shall issue.
Cited, Moore v. Rabb (Civ. App.) 159 S. W. 85.

Art. 7793. [5310] Return of property by claimant within ten days.
In general.-Under this article, the court should, in rendering judgment against a

claimant of sequestrated property, failing to establish his right, fix the amount of the
reasonable rent and hire of the property while so held under a claimant's bond. Moore
v. Rabb (Civ. App.) 159 S. W. 85.

On trial of claim to property levied on under execution, agreement by claimants to

pay the judgments by tha delivery of such property held ·enforceable. Grisham v. Ward
(Civ. App.) 179 S. W. 893.

Costs.-Payment of costs of suit is required by this article. Kilgore v. Savage (Civ.
App.) 164 S. W. 1081.

DECISIONS RELATING TO SUB.TECT IN GENERAL

Weight and sufficiency of evldence.-Evidence in an action upon a claim to property
attached as the property of another held sufficient to sustain a verdict for defendant.
Taylor v. Butler (Civ. App.) 168 S. W. 1004.

Evidence held to sustain a finding that -claimant had no interest in the property.
First Nat. Bank of Ft. Wayne, Ind., v. Howard (Civ. App.) 174 S. W. 719.

In a trial of right of property attached in the hands of a tenant and claimed by the
landlord as security, the jury might properly reject the testimony of both tenant and
landlord on ground of interest, and answer, as to a portion of the goods attached, that
the tenant still had possession thereof. Riley v. Hallmark (Civ. App.) 180 S. W. 134.

In statutory proceeding of trial of right of property of wood attached by defendant
as property of a third person, and claimed by plaintiff under contract to purchase from
third person, evidence held to sustain finding that plaintiff refused to accept wood when
delivered. McDougle, Cameron & Webster v. Pennington (Civ. App.) 194 S. W. 657.
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TITLE 130

TRUSTS-CONSPIRACIES AGAINST TRADE

. CHAPTER ONE

DEFINITIONS, FORFEITURES AND OTHER PROVISIONS
Art.
7796.
7797.
7798.

"Trusts" defined.
"Monopoly" defined.
Conspiracies against trade, what con

stitutes.
Acts and things mentioned declared

illegal.
Successors to defaulting corporation

prohibited from doing business.

Art.
7805. Successor to convicted foreign cor

poration may continue business;
permit; modification of judgment;
retention of jurisdiction for en-

forcement of act.
.

All agreements in violation void.
7799.

7802.
7807 ..

Article 7796. "Trusts" defined.
CIted, Wood v. Texas Ice & Cold Storage Co. (Clv. App.) 171 S. W. 497; State v. In

ternational & G. N. Ry. Co. (Sup.) 179 s. W. 867.

Combinations prohibited.-A lessor's agreement that he would not allow any cold
drink stands, shows, exhibitions, dance halls, or platforms on the land he owned within
400 yards of the leased land, or allow any use of such contiguous land antagonistic to
the purpose and welfare of the lessee, held not to violate arts. 7796-7809, defining and
prohibiting trusts, monopolies, and conspiracies against trade. Edwards v. Old Settlers'
Ass'n (Civ. App.) 166 s. W. 423.

A contract binding a party to prevent the use of a building for a lunch counter in
competition with the lunch business of the adv-erse party held violative of the anti-trust
statute. Smith v. Kousiakis (Civ. App.) 172 S. W. 586.

Neither the school superintendent, principal, nor trustees can, in establishing cafe
teria and forbidding trading with plaintiff, act in violation of this article and art. 7798,
prohibiting trusts.. Hailey v. Brooks (Civ. App.) 191 S. W. 781.

Interstate commerce.-Contracts between a manufacturer of motor cars and a dealer,
designated as a distributor, provided that cars would be invoiced to the distributor at
the regular catalogue price, subject to certain discounts constituting his profits; that he
should have the exclusive right to sell the manufacturer's cars in certain designated
territory within the state of Texas, and not elsewhere; that remittances for all cars

shipped to him would be made the same day cars were sold; that, when cars were

shipped direct to his agents, sight drafts would be drawn and a check mailed by the
manufacturer on Monday of each week, covering commissions due on shipments for
which payments had been received during the previous week; that the distributor would
keep the cars insured in the manufacturer's name until sold and paid for; that if the
contract was canceled the manufacturer would take over any new cars then on the dis
tributor's show ft.oor at the invoice price with carload freight added; and that if the
distributor canceled the contract he would take and pay for all cars on hand or in transit.
The contract was made in Indiana, and the cars were to be shipped from Indiana f. o. b.
to the distributor in Texas. Held, that the transaction was a consignment, and not a

sale, and the contract was an interstate one, the validity of which was governed by the
federal anti-trust laws (Act July 2, 1890, c. 647, 26 Sta.t. 209), and not by this article and
following articles. Cole Motor Car Co. v. Hurst, 228 Fed. 280, 142 C. C. A. 572.

Where, in an action on contracts claimed to violate the state anti-trust laws, plain
tiff sued on the contracts as' contracts of consignment, but by the court's. ruling that
they were contracts of sale was compelled to proceed as if they were contracts of sale,
this enforced change of attitude did not preclude an appellate court from regarding the
contracts in their true light as contracts of consignment. Id.

The contract was valid under the anti-trust laws, both of the United States and of

Texas, as it in no way restrained competition or trade. ra.
If contracts between a manufacturer. of motor cars and a dealer, claimed to violate

the anti-trust laws of the state, were open to two reasonable interpretations, one de
feating the manufacturer's claim for a balance due and the other enforcing it, the court
would be at liberty to adopt the latter interpretation. Id.

.

.

That the sale of goods by a citizen of another state to' a citizen of Texas under a

contract which violated the anti-trust Act also constituted interstate commerce would
not prevent the anti-trust act from applying to invalidate the contract. and prevent a re

covery thereon. J. R. Watkins Medical Co. v. Johnson (Civ, App.) 162 S. W. 394.
The anti-trust laws of the state do not. apply to transactions involving interstate

commerce. Dr. Koch Vegetable Tea Co. v. Malone (Civ. App.) 163 S. W. 662.
A contract for the sale of goods to be retailed in the state, the buyer to sell only the.

seller's products, is not saved from invalidity, as creating a trust. in violation of this ar-
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ticle, because of its providing for interstate shipment thereof. Armstrong v. W. T. Raw
leigh Medical Co. (Civ. App.) 178 S. W. 582.

Contract for sale of patterns by New York fashion company to Texas buyer, held
violative of the Texas Anti-Trust Act, the goods having lost their character as inter
state commerce. Segal v. McCall Co. (Bup.) 184 S. W. 188.

Contract between Texas mercantile corporation and Illinois advertising corporation
for furnishing of advertising cuts and type held interstate commerce, and not subject
to Texas Anti-Trust Laws. Bogata Mercantile Co. v. Outcault Advertising Co. (Civ.
App.) 184 S. W. 333.

Contract of resident of Texas with Illinois medical company for purchase of goods at
wholesale prices for resale held not enforceable, though dealing with merchandise in
interstate commerce, in view of provisions of the contract, operative after arrival of the

goods in Texas, violative of this. article and art. 7798. W. T. Rawleigh Medical Go. v.

Fitzpatrick (Civ. App.) 184 s. W. 549.
Agreement, obligating defendant to sell only plaintiff's goods at prices to be fixed

by plaintiff held invalid under this article, though transaction was interstate. W. T.
Rawleigh Medical Co. v. Mayberry (Civ. App.) 193 s. W. 199.

A sales agreement that buyer should sell goods only within a certain territory and
engage in no other business violates the Anti-Trust Law, although sale and delivery of

goods involved transportation in interstate commerce. Whisenant v. Shores-Mueller Co.
(Civ. App.) 194 S. W. 1175.

Contracts with carriers.-An agreement by a lumber company which leased a por
tion of a railroad company's right of way that it should ship all of its freight over the
railroad company's Iines, where the railroad company's rates were equal to those of

competitors, is not invalid under this article, denouncing as "trusts" agreements in
tended to stifle competition in transportation, etc. Stephenson v. St. Louis Southwestern

Ry. Co. of 'I'exa.s (Civ. Apj»): 181 S. W. 568.

Contracts fo'r sale of Qoods.-A contract for the purchase of medicines for resale at
the regular retail prices in a certain part of the county and providing that the buyer
should sell no other goods pending the contract held to violate the anti-trust act. J. R.
Watkins Medical Co. v. Johnson (Civ. App.) 162 S. W. 394.

A sale by one to two competitors of his stock, with agreement not to re-engage in

business, held an illegal trust under this article, so that re-engaging in business cannot
be enjoined. Robinson v. Levermann (Civ. App.) 175 S. W. 160.

A contract for sale of goods by a manufacturer to be retailed, the buyer to sell
products of no one else, and to have no other business, is invalid as creating a trust,
Violating this article. Armstrong v. W. T. Rawleigh Medical Co. (Civ. App.) 178 S. W. 582.

A contract whereby a brewing company, in consideration of plaintiff's agreement to

pay its agent's debt, gave plaintiff the exclusive right to sell its beer in Orange county,
held not violative, as a .conspiracy in restraint of trade, of this article and arts. 7797,
7798. Woods v. American Brewing Ass'n (Civ. App.) 183 s. W. 127.

Contract, whereby defendant agreed to buy only from medical company, to resell
at prices flxed by the company, and to have no other business, held violative of this
article and art. 7798, and void under article 7799. W. T. Rawleigh Medical Co. v. Fitz-
patrick (Civ. App.) 184 S. W. 549.

.

A contract to purchase fashion patterns only from plaintiff and to charge for them
at a fixed rate held to be one tending to create a monopoly within this article, subds.
1, 2, 4, 5, and hence unenforceable'. Pictorial Review Co. v. Pate Bros. (Civ. App.) 185
S. W. 309.

H was not purpose of this article, to restrict right of a brewery leasing premises
for saloon use to stipulate tenants shall not buy beer of competitor. Celli &' Del Papa v.

Galveston Brewing Co. (Civ. App.) 186 S. W. 278.
Under anti-trust laws, recovery cannot be had upon a contract' wherein defendant

agrees to sell no other goods than those sold him by plaintiff, to sell such goods at prices
to be indicated by plaintiff, and to have no other business or employment. W. T. Raw
leigh Medical Co. v. Gunn (Civ. App.) 186 s. W. 385.

·

Sale of gin and mill outfit on agreement that" while purchaser should operate outfit
III community, seller would not engage in such business, was not in restraint of trade
at common law. Malakoff Gin Co. v. Riddlesperger (SuP.) 192 s. W. 530.
·

Sale of gin and mill outfit on agreement that, while purchaser should operate outfit
In community, seller would not engage in such business, was not in violation of state
Anti-Trust Act. Id.

'

Agreement, obligating defendant to sell only plaintiff's goods at prices to be fixed
by plaintiff, held invalid under this article and Act Congo July 2, 1890, § 1, as a trust.
W. T. Rawleigh Medical CO. V. Mayberry (Civ. App.) 193 'So W. 199.

� sales agreement under which buyer should sell the goods only within a certain
ter�I�Ory and �ng�ge in no other business violates this article and arts. 7797, 7798, pro
hlbtting comblna.tions to maintain prices and prevent competition. Newby V. W. T.
Rawleigh Co. (Civ. App.) 194 S. W. 1173.

Where a seller, after sales contract was signed before shipping goods, required buyerto agree not to sell outside a certair. territory, and to devote all his time to the business,
such .agr�ement rendered sale void under this article and arts. 7797, 7798, prohibiting
comblnattons preventing competition, etc., and precludes recovery of purchase price. Id.
· �here a buyer, after a sales agreement was signed, but before goods were shipped,
Imphedly agreed not to sell outside a certain territory and to devote all his time to busi
ness, such agreement rendered sale void under the Anti-Trust Law and precludes re
covery of purchase price. Whisenant V. Shores-Mueller Co. (Civ. App.) 194 s. W. 1175.

�ffect on account partly due and stlated.-That a, part of the account between the
partIes was due and stated when a contract was made between them which was invalid
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under the anti-trust act, and provided for the paying of the account, would not save

such part of the contract from being unenforceable so as to permit recovery of such
amount; all items of the illegal contract being invalid. J. R. Watkins Medical Co. v.
Johnson (Civ. App.) 162 S. W. 394.

Art. 7797. "Monopoly" defined.
Cited, Robinson v. Levermann (Civ. App.) 175 S. W. 160.

What are monopolies.-See Woods v. American Brewing Ass'n (Civ. App.) 183 S. W.
127; note under art. 7796.

'

,

Requiring an officer to perform some governmental function to the exclusion of all
others is not the creation of a monopoly or perpetuity, within the meaning of Const. an.

1, § 26, prohibiting the creation of perpetuities and monopolies. Ex parte London, 73 Cr.
R. 208, 163 S. W. 968.

Art. 7798. Conspiracies against trade, what constitutes.
Cited, Armstrong v. W. T. Rawleigh Medical Co. (Civ. App.) 178 S. W. 582.

Restraint of trade.-A contract by which plaintiff, in consideration of the execution
of certain notes in his favor by other moving picture concerns, agreed to discontinue his
business and warrant 'tha.t no showhouse besides those existing should open in the town
for a certain period held to violate the Anti-Trust Act as stated. Crandall v. Scott (Civ.
App.] 161 S. W. 925.

A combination in violation of the anti-trust statute is void, irrespective of the com

mon-law distinction between reasonable and unreasonable restrictions on trade. Id.
Contract giving exclusive right to sell patented article and fixing selling price held

not in violation of the anti-trust statute. Lock v. Citizens' Nat. Bank (Civ. App.) 165
S. W. 536.

•

Contract giving exclusive right to sell article and fixing selling price held not in
violation of anti-trust statute, where the articles were to be manufactured and delivered
in another state. Id.

A contract for the exclusive purchase of ice by a retail dealer from a wholesale
dealer is a conspiracy in restraint of trade as defined by subd. 1. Wood v. Texas Ice
& Cold Storage Co. (Civ. App.) 171 S. W. 497.

That a cont.ract for the purchase of ice which was in restraint of trade under subd. 1,
gave the purchaser the benefit of the market price, whatever it might be, does not ren

der the contract valid. Id.
A contract whereby a retail ice dealer agreed to purchase all of his ice from a cer

tain manufacturer so long as the latter could supply his demand held to be a "conspiracy
in restraint of trade" within subd. 1. Id.

A contract requiring defendant to buy of plaintiff all beers which he might need,
held in violation of the monopoly statute (this article and arts. 7799, 7807), and an action
thereon could not be maintained. Carroll v. Evansville Brewing Ass'n (Civ. App.) 179
S. W. 1099.

New York fashion company selling patterns to Texas buyer and fixing prices, etc.,
so that the contract was partially violative of the Texas Anti-Trust Act, could not
recover for the buyer's breach. Segal v. McCall Co. (Sup.) 184 S. W. 188.

Act of brewing company in demanding of tenants of saloon premises that they cease

purchasing liquors from a competitor of the brewery under penalty of not having their
leases renewed was not a violation of this article, prohibiting conspiracies in restraint
of trade. Celli & Del Papa v. Galveston Brewing Co. (Civ. App.) 186 S. W. 278.

Acts of principal, superintendent, and school trustees in inaugurating school cafeteria
and supply house, and punishing pupils who purchased supplies of plaintiff, held a boy
cott, and beyond their authority. Hailey v. Brooks (Civ. App.) 191 S. W. 781.

See, also, J. R. Watkins Medical Co. v. Johnson (Civ. App.) 162 S. W. 394; Edwards
v. Old Settlers' Ass'n (Civ. App.) 166 S. W. 423; Woods v. American Brewing Ass'n
(Civ. App.) 183 S. W. 127; W. T. Rawleigh Medical Co. v. Fitzpatrick (Civ. App.] 1�4 s.
W. 549; Hailey v. Brooks (Civ. App.) 191 S. W. 781; notes under art. 7796.

Art. 7799. Acts and things mentioned declared illegal.
Cited, Hailey v. Brooks (Civ. App.) 191 S. W. 781.

Contract of sale.-A contract requiring defendant to buy of plaintiff all beers which
he might need, held In violation 'of this article and arts. 7798, 7807, and an action thereon
could not be maintained. Carroll v. Evansville Brewing Ass'n (Civ. App.) 179 S. W. 1099.

Contract, whereby defendant agreed to buy only from medical company, to resell
at prices fixed by the company, and to have no other business, held violative of arts.
7796, 7798, and void under article 7799. W. T. Rawleigh Medical Co. v. Fitzpatrick (Civ.
App.) 184 S. W. 549.

Art. 7802. Successors to defaulting corporations prohibited from do

ing business.
Foreign corporations.-Under art. 7805, excluding the successor of a foreign corpora

tion, whose right to do business in the state has been forfeited for violation of the
anti-trust law, as provided in article 7802, held that a foreign corporation purchasing the
property and business and assuming the obligations of a foreign corporation which had
been convicted and excluded from the state, was itself prohibited from doing business
therein. Pierce Oil Corporation v. Weinert, 106 Tex. 435, 167 S. W. 808.
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Art. 7805, providing that when a foreign corporation has forfeited its right to do
business in the state, as provided in article 7802, no other corporation to which it may
transfer its property and business, or which may assume its obligations, shall be p'er
mitted to incorporate or do business in the state held not an exertion of extraterritorial
power. Id.

Art. 7805. Successor to convicted foreign corporations may con

tinue business; permit; modification of judgment; retention of juris
diction for enforcement of act.-When any foreign corporation has been
convicted of a violation of any of the provisions of this chapter and its

right to do business in this State has been forfeited, as provided in
Artirle 7803, then, before any other corporation to which the default
ing corporation may have transferred its properties and business, or

which has assumed the payment of its. obligations, shall be permitted
to incorporate or do business in Texas, such other corporation shall be

required to go into the court whe-re the original judgment was entered
and show that it is independently owned and is independently operated,
and has no connection with any person, firm or corporation engaged
in violating the laws against trusts or monopolies, and is not itself so

engaged. Provided further, that at the time of- the organization of
such other corporation, at the time of making application for the per
mit to do business in Texas, at the -time of receiving such permit, and
at -all other times thereafter, the ownership of a majority of its stock
shall actually and in good faith, be held by other and different per
sons than those who owned a majority of the stock in the convicted
corporation at the time of such conviction. and at the time of the doing
of the acts and things for which it was convicted, or at each or either
of such times; whereupon, and after a hearing had after the notice to

the Attorney General herein provided, the court may modify or reform
such judgment so as to permit such other corporation to incorporate,
or secure a permit, and do business in Texas, and such modified or re

formed judgment shall be by the clerk of said court certified to the Sec
retary of State, who shall issue such permit.

Provided, that notice of filing of such proceeding and the taking of
evidence shall be served upon the Attorney General of the State, whose

duty it shall be to represent the State in such proceeding; and pro
vided, further, that the court may require the production of all books
and records and may appoint a cornmissionto take testimony, either
within or without the state; and provided, further, that the expense
of the entire proceeding shall be borne in all events by such corpora
tion; and it is further provided that the court, after modifying or re�

forming the judgment, as provided herein, shall retain jurisdiction of
the case and at any time thereafter shall, upon showing that the said
corporation which has taken over such properties or business, or its
assigns or successors, is violating the laws against trusts or monop
olies, or has connection with any person, firm or corporation engaged
in violation of the laws against trusts or monopolies, the court shall
set aside any order or judgment entered, and in which event all pro
ceedings based thereon, including all transfers of any and all properties,
shall be nullified, and it shall be the duty of the Attorney General, for
good cause, to enter proceedings to set aside and nullify the modified
judgment of the court and its proceedings, as herein provided; and
provided further that if the court shall, after the hearing provided for,
refuse to modify or reform such judgment, no permit shall be issued by
the Secretary of State to the corporation to whom the properties or

business of the convicted corporation have been transferred or to the
corporation which has assumed the payment of the obligations of the
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convicted corporation. [Acts 1903, .p. 119, § 10; Act Feb. 23, 1917,
ch.· 37, § 1.]

Explanatory.-Took effect 90 days after March 21, 1917, date of adjournment. The act
amends art. 7805 of ch, 1, tit. 130, Rev. Civ. St. 1911.

.

Validity and operation.-This article held not an exertion of extraterritorial power,
and to involve no question of the attainder of property. Pierce Oil Corporation v.

Weinert, 106 Tex. 435, 167 S. W. 808.
A foreign corporation purchasing the property and business and assuming the obU ...

gations of a foreign corporation which had been convicted and excluded from the state,
was itself prohibited from doing business therein. Id.

Art. 7805 TRUSTS-CONSPIRACIES AGAINST TRADE

Art. 7807. All agreements in violation of, void.
Validity of contracts-Contract of sale.-A contract requiring defendant to buy of

plaintiff all beers' which he might need, held in violation of this article and arts. 7798,
7799, and an action thereon could not be maintained. Carroll v. Evansville Brewing
Ass'n (Civ. App.) 179 S. W. 1099.
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TITLE 131

WAREHOUSES AND WAREHOUSEMEN, AND MARKETING

7827dd.

7827ff.

7827g.

7827gg.

7827h.

7827hh.
7827i.

7827ii.

Art.
7819. Who and what are public ware

houses and warehousemen.
Certificate and bond of public

warehousemen.
7821a, 7821b.
7823. Must deliver property immediately

on production of receipt.
Force and effect of warehouse re

ceipts; negotiable, etc.
Liability for damages.

7820.

7825.

7826.

WAREHOUSES AND MARKETING

7827a.
7827aa.

Purpose of act.
Commissioner of markets and

warehouses; board created; ap

pointment of commissioner; sal
ary; oath and bond; removal.

Employment of clerk and em

ployes; expenses; expenditures;
office space.

Seal; power to administer oaths;
examination of corporation.

Public gins charged with public
use; license; bond; suits on

bond; venue; new bond; condi
tions of bond.

Sample from cotton bales ginned;
.

certificate.
Wra.ppirig' of cotton ginned; mark-,

Ing.
Commissioner shall enforce the pro

visions of this act.
Reviewing board; chairman; meet

ings; judicial supervision.
Standards of weights and meas

ures; classification of products;
duplicate of standards shall be
kept at warehouses.

Public weighers subject to supervi
sion of commissioner; appeals to
commissioner; inspection of sales;
provisos.

'

Application for charter as public
warehouseman.

Issuance of charter; bond; suits
on bonds; new bond; liquida
tion on failure to give bond.

Board of directors; meetings; right
of members to vote.

,
Examination of corporation; insol

vency; financial statements.
Expense of examination; payment.
Examiners; competency and qual

ifications; not to be appointed as

receiver; bond; number and
compensation.

Impairment of capital stock or oth
er wrongful practices; proceed
ings by attorney general; insol
vency; receiver; special agent;
placing corporations under charge
of commtsstoner ; notice; attach
ment.

Refusal to submit to inspection or

examination or other violation of
law; insolvency proceedings.

Corporate officers; removal; trans
fer or pledge of property held by
corporation.

Erection, purchase, or lease of
warehouses, etc.; certification of
employes in charge.

7827b.

7827bb.

7827c.

7827cc.

7827d.

7827e.

7827ee.

7827f.

7827j.

7827jj.

7827k.

Art.
7827kk. Regulation of charges; powers of

commissioner as to issuance of
permits; buildings; insurance.

Dividends; reserve.

Powers as warehousemen; other
powers; loaning money; prior
ity; investment of capital, etc.;
restrictions.

7827m. Contracting debts and issuing
bonds; sinking fund; sinking

.

fund bonds.
7827mm. Crop statistics; appropriations.
7827n. General corporation laws; charter

fees; commissioner to promulgate
rules.

7827nn. Warehouse receipts; form; dam
ages.

78270. Negotiability of receipts; number
ing and recording;' duplicates; in
dorsements as to incumbrances,
title, etc.; change of form of re

ceipt; delivery of goods.
782700. Delivery of goods on surrender of

receipt.
7827p. Transfer of receipts.
7827pp. Commissioner to prescribe forms of

receipts, etc.; uniformity.
7827q. Rights and liabilities as ware

housemen; lien.
7827qq. Enforcement of liens.
7827r. Board of examiners of cotton clas-

sers; meetings.
7827rr. License of cotton classers; exam

ination; fee; compensation of
board of examiners; classers
shall keep record and issue cer

tificates; federal standards.
7827s. Cotton classers to give bond.
7827ss. Certificate of classer as evidence;

additional boards of examiners of
classers of other products.

Sureties on bonds; form of bond;
suit; venue; new bond.

7827tt. All warehouses placed under con

trol of commlsstoner: existing
corporations may amend their
charters.

7827u. Landlord's lien shall continue un

less negotiable receipt is given.
7827uu. Partial invalidity of act.
7827v. Repeal.

7827Z.
782m.

7827t.

DEPOSIT OF COTTON AND GRAIN IN
BONDED WAREHOUSES

7827vv. Right of producers to deposit cot
ton and grain; certificate of de
posit.

7827vvv. Pledge of certificates with state
banks; negotiable notes; lien.

7827w. Interest on notes.
7827ww. Maturity of notes.
7827x. Depreciation of cotton or grain;

sale.
7827xx. State banks to hold notes until put

into circulation.
7827y. Agreements as to compensation of

bank.
7827yy. Additional security for notes; sale

of cotton or grain by bank.
7827z. Sale of cotton or grain for redemp

tion of notes.
7827zz. Indication of bank on notes,
7827zzz. Statement on back of notes.
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Article 7819. Who and what are public warehousemen and ware

houses.
Rights and duties of public warehouseman.-Under the warehouse act that one is

a public warehouseman is not sufficient to invest him with the rights and charge him
with the responsibilities of public warehousemen as defined in the act. Security Nat.
Bank of Dallas v. Farmers' Educational & Co-op. Warehouse Co. (Civ. App.) 185 S.
W.649.

Art. 7820. Certificate and bond of public warehousemen.
Suit by private individual.-There can be no recovery on a statutory bond of a

public warehouseman at the suit of a. private individual. Morris V. Burrows (Civ. App.)
180 S. W. 1108.

Arts. 7821a, 7821b.
Note.-The duties imposed by these sections on the Commissioner of Insurance and

Banking are transferred to the Board of Supervisors of Warehouses by Act Sept. 26,
1914 [post, arts. 7827a, 7827u].

Art. 7823. Must deliver property immediately upon production of
receipt.

Care of property stored.-One with whom, for hire, apples are stored for purpose of
resale, having, on direction of the bailor to deliver to a purchaser, undertaken to load
them for shipment, is liable to the purchaser for negligence in loading them, causing
injury thereto. Pure Ice & Cold Storage Co. v. Weinberg (Civ. App.) 174 S. W. 911.

A stockyards company held liable if damages result from its failure to exercise
ordinary care to handle stock intrusted to it. Hovencamp v. Union Stockyards Co.
(Sup.) 180 s. W. 225.

A warehouseman is liable for loss by fire occasioned by his negligence or the negli
gence of his employes. American Express Co. v. Duncan (Civ. App.) 193 S. W. 411.

Duty as to delivery in general.-A warehouseman issuing for cotton stored nonnego
tiable receipts stating no time of delivery, is under obligations to redeliver the cotton
on seasonable demand therefor. Morris V. Burrows (Civ. App.) 180 s. W. 1108.

A public warehouseman formerly the manager of a private warehouseman, having
custody of goods bailed with .the private warehouseman, held jointly liable with the
warehouseman for a misdelivery of the goods. Id.

A warehouseman, holding cotton as bailee without definite time for delivery, breaches
its obligation to redeliver by turning over its business to a successor without the consent
of the bailor, and hence is liable for a conversion by the successor. Id.

Delivery to person not the holder of recelpt.-The delivery by a warehouseman after
notice of transfer of nonnegotiable receipts of the goods to one not a holder of the re

ceipts held a conversion. Morris v. Burrows (Civ, App.) 180 S. W. 1108.

Conversion.-To constitute a conversion by a bailee there must be such an intention
of deviation from the contract as would be equivalent to an assertion of diminution over

the property inconsistent with the bailor's right of ownership. Staley v. Colony Union
Gin Co. (Civ. App.) 163 S. W. 381.

A bailee's refusal to surrender possession of the property on demand is not of itself
a conversion, but only evidence thereof, which is open to explanation, as by showing that
it has been lost without the bailee's fault, etc. Id.

Where plaintiff stored a rice mixer in defendant's warehouse under an agreement that
it might be used in storage, defendant's refusal to permit such use constituted conver

sion if plaintiff had not forfeited its right to use by default in rents, but if he had, and
subsequently tendered rents, the right of action accrued when the machine could have
been set in another place. Texas Warehouse Co. v. Imperial Rice Co. (Civ. App.) 164
S. W. 396.

.

A compress company holding cotton as the bailee of the buyer and owner and con

verting it to its own use, was liable for its value. Shippers' Compress & Warehouse Co.
v. Cumby Mercantile & Lumber Co. (Civ. App.) 172 S. W. 744.

Where plaintiff's automobile while in storage awaiting his order after repair by de
fendant railroad, who had damaged it, was taken out by an unauthorized third person
and misused, whereupon defendant repaired and locked it in the roundhouse, there was

not illegal use or abuse constituting conversion. Gulf, C. & S. F. R. Co. v: Pratt (Civ.
App.) 183 S. W. 103.

•

A warehouseman to whom goods were delivered by another is liable for their loss by
his negligence, regardless of whether delivery to him was a conversion. Thornton v.

Daniel (Civ. App.) 185 S. W. 585.
Removal of plaintiffs' goods from the warehouse in which they 'were to be stored

was a conversion which renders the warehouseman liable for their destruction by fire
not caused by negligence. ld.

Del ivery of excess.-In an action to recover the value of cotton seed and lint cotton
delivered to defendant in excess of what he was entitled to under his contract, and an

excess credit for cotton seed, evidence held reasonably sufficient to support the verdict
for defendant. Farmers' & Merchants" Giri Co. v. Simmons (Civ. App.) 178 S. W. 621.

Art. 7825. Force and effect of warehouse receipts; negotiable, etc.
Rights of assignee for se.curity.-A lender receiving, as security cotton warehouse

receipts, not knowing of a prior mortgage, cannot hold the warehouseman liable, though
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the receipts are not indorsed "nonnegotiable" or "not a public warehouse receipt," where
the warehouseman is not operating under arts. 7819-7827. Security Nat. Bank of Dallas
v. Farmers' Educational & 'Co-op. Warehouse Co. (Civ, App.) 185 S. W. 649.

Transfer of non-negotiable receipts.-Cotton compress receipts are warehouse re

ceipts, and the sale or transfer thereof carries the constructive delivery and ownership
of the goods for which they stand. B. W. McMahan & Co. v. State Nat. Bank of Shawnee
(Civ. App.) 160 S. W. 403.

The transfer of nonnegotiable warehouse receipts by the bailor operates as between
the parties as a symbolic delivery of the goods, and carries the title and constructive
possession to the transferee. Morris v. Burrows (Civ. App;) 180 S. W. 1108.

Where goods are placed in a warehouse and nonnegotiable receipts are issued there
for, the bailor may make a. valid transfer of the receipts (art. 583). Id.

Conversion.-Even if plaintiff had a lien on cotton owned and stored in a warehouse
by C., there was no conversion by defendant bank, which at C.'s direction, on his selling
the cotton to S. Brothers, delivered the warehouse receipt to them, and received, and
credited his account with, the price, afterwards being paid a debt therefrom by him.
Provine v. First Nat. Bank of Honey Grove (Civ. App.) 180 S. W. 1107.

Art. 7826. Liability for damages.
Evidence in actions against warehouseman.-The mere fact that plaintiffs' goods

were destroyed by fire in a warehouse does not necessarily show negligence by the ware

houseman. Thornton v. Daniel (Civ, App.) 185 S. W. 585.
Evidence held not sufficient to show negligence of a warehouseman as the cause of

the fire which destroyed plaintiffs' goods. Id.

WAREHOUSES AND MARKETING

Art. 7827a. Purpose of act.-The purpose of this Act is to develop
a systematic plan for marketing farm and ranch products. To effect
this purpose, the State will encourage the organization of marketing
warehouse corporations with policies intended to aid producers of
such farm and ranch products in securing the highest mauket prices
for their products. [Act Sept. 26, 1914, 2d C. S., ch. 5, § 1; Act May 26,
1917, 1st C. S., ch. 41, § 1.]

Explanatory.-Act May 26, 1917, ch. 41, in its title, but not in its enacting part, pur
ports to amend Act approved SEj,pt. 26, 1914, 2nd Called Session, 33rd Legislature, so as

to read as follows (arts. 7827a-'i8"27v, civil statutes, and arts. 936a, 977f-977n, Penal Code,
post): "And' any part or parts of the said act, * * * in conflict herewith, are hereby
repealed." Took effect 90 days after May 17, 1917, date of adjournment.

Act Sept. 14, 1914 (Acts 33rd Leg., 2d Called Sess., c. 3), provides for a system of state
warehouses to meet an emergency declared by the act. By section 19 the act was to re

main in operation not .later than Aug. 31, 1915. Since it is merely temporary, and has
ceased to have operative effect, it is omitted from this compilation. By sections 33 and
34 it is expressly declared that the act shall not affect the existing warehouse acts.

Art. 7827aa. Commissioner of Markets and Warehouses; board
created; appointment of commissioner; salary;' oath and bond; re

mova1.-The office of Commissioner of Markets and Warehouses is
hereby created, and the Governor, the Commissioner of Agriculture,
and the Commissioner of Insurance and Banking shall constitute a

board, which is hereby authorized to appoint a Commissioner of Mar
kets and Warehouses to fill that office and discharge its duties; and
shall have such other authority as is conferred on said Board by this
Act. The appointment shall be with the advice and consent of the Sen
ate. The commissioner so appointed shall hold office for two years,
and he shall receive thirty-six hundred ($3,600.00) dollars per annum

as compensation for his services. Said commissioner shall take the oath
of office and give a bond, payable to the Governor, in the amount of ten
thousand ($10,000.00) dollars, for the faithful performance of his du
ties. Said" commissioner may be removed by the board at any time, for
cause. The word "Commissioner", wherever used in this bill, shall
mean the Commissioner of Markets and Warehouses of the State of
Texas. [Act Sept. 26, 1914, 2d C. S., ch. 5, § 1; Act May 26, 1917, 1st
C. S., ch. 41, § 2.]

Note.-BY Act june 6, 1917, 1st C. S., ch. 48, § 2, ante, art. 7085b, the salary of the
"manager of the Warehouse and Marketing Department" is fixed at $3,600.
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Art. 7827b. Employment of clerk and employes; expenses; ex

penditures; office space.-Said commissioner shall have authority to

employ, with the consent of the said board, a Chief Clerk, and such
other help as may be necessary in carrying out the provisions of this Act,
at such salaries as may be fixed by the Commissioner, with the consent
of the board, except as otherwise herein provided; and such employees,
and the Commissioner, .in addition thereto, shall, when traveling on

official business, receive actual necessary expenses. All expenditures,
including all expenses of administering this Department, shall be paid
by a warrant, drawn by the Comptroller on the State Treasurer,. on ac

counts approved by the Commissioner, or on his authority. The Com
missioner shall be furnished sufficient room and office space, in the
Capitol or other public building to be selectedby the Governor, to meet

the requirements of the Department. [Act Sept. 26, 1914, 2d C. S., ch.
S, § 2; Act May 26, 1917, 1st C. S., ch. 41, § 3.]

Note.-By Act June 5, 1917, 1st C. S., ch. 48, § 2, ante, art. 7085b, the salary of the
chief clerk of the warehouse and marketing department is fixed at $2,000.

Art. 7827bb. Seal; power to administer oaths; examination of cor

porations.-The Commissioner shall use a' seal with five points, and
with the words "Commissioner of Markets and Warehouses of Texas"
engraved thereon. The Commissioner and such paesons as may be ap
pointed by him shall have authority to administer oaths for the pur
pose of this Act, and such persons may, upon their warrants, at any
time examine into the affairs of any gin or- corporation licensed under
this Act. Such examinations shall be under the direction and at the
instance of the Commissioner. [Act Sept. 26, 1914, 2d C. S., ch. S, § 3;
Act May 26, 1917, 1st C. S., ch. 41, § 4.]

Art. 7827c. Public gins charged with public use; license; bond;
suits on bond ; venue; new bond; conditions of bond.-All gins operated
in this State, whether by individuals, partnerships, joint stock companies,
or corporations, ginning cotton for commercial purposes, shall be known
as ginners; and shall be charged with the public use; and shall be re

quired to obtain a license as, a licensed ginner, from the Commissioner,
which license shall be renewed each year, upon the payment of an

annual fee of one dollar ($1.00). Applications for such license shall be
made to the Commissioner of Warehouses, stating the location and
amount of capital of the gin, 'by whom owned, by whom conducted, and
the postoffice address of the owner and 'operator. Such application
shall be accompanied by a bond in the form prescribed by the Board.
Such bond may be that of a bonding and indemnity company author
ized to do business in Texas, or may be a personal surety bond; and
in the event of a personal surety bond, such bond shall be renewed
once each year; provided, in no event shall a bond of less than two
hundred and fifty dollars ($250.00), nor more than one thousand ($1,000)
dollars, be required of anyone ginner for each gin he may own. Said
bond shall be payable to the State of Texas, for the use and benefit of
all who may have a cause of action against the maker thereof under
the terms and provisions of this Act; and suit may be brought thereon
against the maker thereof in any court of competent jurisdiction in the
name of the aggrieved party, without the necessity of binding the State
in the suit; but venue of the suit, shall be subject to the general venue
statutes of the State. Said bond shall not be void on first recovery but
repeated suits may be brought on one bond until the amount of same

has been exhausted; and when the bond has become impaired by rea

son of any judgment thereon, the maker thereof shall be required to

give a new bond, or make good the impairment; otherwise, the Board
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shall cancel his license as a public ginner. The conditions and obliga
tions in the bond shall be that the cotton ginned by the gin designated
in the bond, and in its application for license, has been carefully ginned,
and that no foreign matter or substance has been placed in the cotton,
nor has any water or anything that would increase the weight thereof
been placed therein during the process of ginning, or thereafter, while
the cotton was in possession of the gin; and that the gin will separate
the dirt from the seed; and that any sample of cotton taken from the.
bale during the process of ginning, as provided in this Act, is a fair
and true sample of the cotton in the bale. [Act Sept. 26, 1914, 2d C. S.,
ch. 5, § 4; Act May 26, 1917, 1st C. S., ch. 41, § 5.]

Art. 7827cc. Sample from cotton bales ginned; certificate.-Each
licensed ginner, under this Act, _

shall take from each bale of cotton

ginned by him one fair, true, and correct sample of cotton, unless re

quested in writing, by the owner of the cotton, not to do so. When
a sample of cotton is taken, such sample shall weigh not less than four,

.

nor more tl1:111 six, ounces; and the ginner shall wrap the same tightly
in a sample wrapper, to secure a reasonable degree of compactness.
Such sample shall be taken in three draws, as nearly as practicable,
representing the parts of a bale. With each sample of cotton there

. shall be placed a certificate, under the signature of the ginner, that same

is a fair and true sample, as far as said ginner may be able to determine:
and that the ginner guarantees no fraud was practiced in taking such
sample; and that it was taken from the bale in such manner as to se

cure a correct sample of the cotton in the bale. Whether or not a sam

ple of the bale of cotton so ginned shall be requested and taken by the
ginner as provided herein, the ginner shall, nevertheless, place with each
bale of cotton ginned by him a certificate guaranteeing under his bond
that during the process of ginning, or thereafter, while the cotton
was in the possession of the ginner, no water or foreign substance of
any nature had been placed in such cotton, with intent to defraud.
Such certificate shall bear the name and address of the person for whom
the cotton was ginned, the number of the bale on the books of the
ginner, and the weight of the bale at the gin. Provided, that any gin
ner who takes a sample from a bale of cotton, under the provisions of
this Act, may at his option, take and file a like sample from such bale of
cotton, for his own' protection under this bond. [Act Sept. 26, 1914,
2d C. S., ch. 5, § 5; Act May 26; 1917, 1st C. S.. , ch. 41, § 6.]

Art. 7827d. Wrapping of cotton ginned; marking.-Each bale of
cotton ginned by a licensed and bonded ginner in this State shall be so

wrapped that the bale will be completely covered when compressed;
provided, that. the ends of the bale shall be closed and well sewed; and,
provided, further, that the quality of the bagging shall at all times be
such that markings thereon will, under ordinary conditions, remail) in
tact and visible. Each and every licensed and bonded ginner shall
place in letters and figures, on one side of each bale of cotton ginned
by him, in appropriate and distinct letters, the following: "B---"
and "B.G.-·--". The manner of marking for identification may at
any time be changed or regulated by the Commissioner. The first
blank above indicated shall be filled in by the ·ginner by placing the
same number, numerically, as that of the bale, as shown on the books
of the gin ginning the sarne.; and the letter "E" shall stand for "bale."
The second blank shall be filled in by the ginner, by irrserting the
number of the gin license assigned to it by the Commissioners; and
the letters "E.G" when so used, shall stand for "Bonded Gin". All Iaws
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and parts of laws. heretofore enacted, providing for the marking or

branding of cotton in the bale, are hereby repealed. [Act Sept. 26, 1914,
2d C. S., ch. 5, § 6; Act May 26, 1917, 1st C. S., ch. 41, § 7.]

Art. 7827dd. Commissioner shall enforce the provisions of this act.
-The Commissioner shall have power and authority, and it shall be
his special duty, to enforce the different provisions of this law relating
to ginners, and to regulate and control such cotton gins in all matters

relating to the performances of their duties as such. [Act May 26, 1917,
1st C. S., ch. 41, § 8.]

Art. 7827e. Reviewing board; chairman ; meetings; judicial super
vision.-All matters relating to the issuance of a ginner's license, as in
this Act provided, and all rules and regulations pertaining to gins, gin
ning, and ginners, as authorized and required by any provision or sec

tion of this Act, shall be subject to review for affirmation, modification,
or rejection, by a board hereby created, which board shall be composed
of the Commissioner of Agriculture, Commissioner of Insurance and
Banking, and the Commissioner of Markets and Warehouses. The last
named Commissioner shall be the Chairman of said board, and shall
have the power, and it shall be his duty, to convene said board at all
reasonable and necessary times to hear and decide all questions prop
erly coming before it for review and decision. All rules, regulations and
acts of the Commissioner of Markets and Warehouses, or of said board,
pertaining. to gins, ginners, and ginning, shall be subject to review by
any court of competent jurisdiction in this state. [Act May 26, 1917,
1st C. S., ch. 41, § 9.]

Art. 7827ee. Standards of weights and measures; classification of

products; duplicate of standards shall be kept at warehouses.-The
standards of weights and measures of this State shall be the standards
of weights and measures used under the terms and provisions of this
Act. It shall be the duty of the Commissioner to establish standards of
classifications of cotton, corn, and other farm and ranch products, of
whatever kind and character, which may be subject to classification, and
originals of such standards so established shall be maintained, subject
to public inspection, in the office of the Commissioner, at an reasonable
times; and duplicates of such standards, as well as the standards of
weights and measures, shall be furnished by the Commissioner to all per
sons who may apply therefor, upon the payment of the necessary cost
thereof. It shall be the duty of each public warehouse company to keep
a duplicate of said standards, as well as the standards of weights and
measures, at its warehouse, subject to inspection and comparison of
grades and classification, by persons storing products therein; provided,
that the standards of classification shall always be the standards estab
lished by the Government of the United States, or by this State. [Act
Sept. 26, 1914, 2d C. S., ch. 5, § 7; Act May 26, 1917, lst C. S., ch. 41,
§ 10.]

.

Art.. 7827f. Public weighers subject to supervision of Commission-
.

er; appeals to Commissioner; inspection of scales; provisos.-All pub
lic weighers in the State of Texas, as provided for in Title 132, Revised
Civil Statutes of the State of Texas, 1911, shall be under the super
vision of the Commissioner, and all weights made by them shall be sub
ject to ,his approval. In all cases where any disc;repancy arises in the
matter of weights and measures of cotton and other farm products,
made between public weighers in different sections of this State, or be
tween public and private weighers, the difference shall be subject to

1634



Title 131) WAREHOUSES AND WAREIIOUSEMEN�MARKETING Art. 7827g

review by the Commissioner; and any party, or parties, who may be
dissatisfied with the weights or measures of any public or private weigh
er, may appeal to the Commissioner, and have such cotton or other
farm products re-weighed or re-measured, for the purpose of ascertain
ing and deciding the correct weight and measure thereof. The scales
of all public and private 'weighers weighing cotton and other products
shall at all reasonable times be subject to inspection' by the Commis
sioner, or his duly authorized representative, as, herein provided; pro-
'vided, further, that submission to and compliance with the section shall
be an absolute prerequisite to the right to institute and maintain any
action concerning the subject matter hereof, in any of the courts of this
State. Provided, the authority herein conferred upon the Commission
er, to review the weights, shall not be construed as in any manner affect

ing the manner of selecting public weighers, or of fixing the charge to
the public, of such public weighers. [Act May 26, 1917, 1st C. S., ch.
41, § 11.]

Art. 7827ff. Application for charter as public warehouseman.-Any
number of persons, not less than ten, at least sixty per cent of whom
shall be engaged in agriculture, horticulture, or stock-raising as a busi
ness, and not less than three-fourths of whom shall be resident citi
zens of Texas, may apply to the Commissioner for a charter to permit
them to organize and operate as a co-operative association, under the

provisions of this Act, Provided, that in cities of a population of forty
thousand (40,000) or over, the above provisions shall not apply. The
application for such a charter shall contain:

1. The name of the corporation.
2. The place where its principal office and place of business is to

be located.
3. The purpose for which the corporation is formed.
4. The term for which it is to exist.
5. The number of .its directors, which shall not be less than three,

nor more than twenty-five, and the names and residences of those se

lected for the first year.
6. The amount of the capital stock. .

7. The application shall be accompanied by the affidavit of three
of such applicants, showing that not less than fifty per cent of the cap
ital stock is actually paid in, which capital stock shall be,' in no in
stance, less than five hundred ($500.00) dollars, divided into shares' of
live ($5.00) dollars each; and if the same has been paid in otherwise
than in cash, then a detailed statement as to the kind, character, and
value of the property in which paid shall be made a part of the affidavit.
[Act Sept. 26, 1914, 2d C. S., ch. 5, § 9; Act May 26, 1917, 1st C. S., ch.

41, § 12.]
Art. 7827g. Issuance of charter; bond; suits on bond; new bond;

liquidation on failure to give bond.-When such an application for a

charter is filed with the Commissioner, and approved by him, the Secre
tary of State shall, upon notice of such filing and approval, and the pay
ment of the following fees: Five ($5.00) dollars for five thousand
($5,000.00) dollars, or less; ten ($10.00) dollars for ten thousand ($10,-

DOO.OO) dollars, or more than five thousand ($5,000.00) dollars; and. twen

ty-five ($25.00) dollars for all over that amount, issue a charter to the ap
plicants; and thereupon the Commissioner shall record said charter,
and furnish the corporation a certified copy thereof; and he shall issue
to the corporation a certificate of authority showing that it has com

plied with the laws of the State of Texas, and is authorized to .do busi-
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ness until the last day of April, of the succeeding year; provided, how
ever, that before said charter is delivered to the corporation, and before
said certificate is furnished, the corporation shall execute, by its proper
officers, a bond, payable to the State of Texas, the amount of such bond
to be determined by the Commissioner. The amount of any such bond
may be changed from time to time, in accordance with the volume of
business done or to be done by the corporation; and such bond shall be

approved by the Commissioner, before it is filed. The condition of such
bond shall be to obligate the corporation to observe all provisions of this:
law, and the rules of the Commissioner, in so far as its business is regu
lated and controlled by them; and it shall guarantee that the corpora
tion will exercise ordinary care in the storage, preservation, and han

dling of all farm, ranch, and orchard products intrusted to it for storage
or sale, or both; and shall also be for the purpose of guaranteeing the
classification, weights, grades, and measures made by the corporation, or

under its authority, as approximately correct. The bond herein provid
ed for shall indemnify any person who may be damaged by any state
ment made by the corporation, or under its authority, in any certificate it

may issue for such product stored with it. Such bond may be sued upon
by any person sustaining damage by reason of any breach of its condi
tion, gro:wing out of any default or dereliction of duty by said corpora
tion, or any person authorized to act for it. If any such bond shall be
come impaired from any cause, the Commissioner may require the maker
to furnish a new and sufficient bond, by written notice, and if such im

pairment is not made good within thirty days after notice, the Commis
sioner shall have authority to proceed to close the doors of the corpora
tion, liquidate its affairs, and discharge its debts, as is provided for in this
Act. In the event the Commissioner shall take charge of such corpora
tion, he is empowered to collect, by suit, or otherwise, the full amount
of the bond, or so much thereof as is necessary, which, taken with the
other assets of. the corporation, may be found sufficient to discharge its
obligations. [Act Sept. 26, 1914, 2d C. S., ch. 5, § 10; Act May 26, 1917,
1st C. S., ch. 41, § 13.]

Art. 7827gg. Board of directors; meetings; right of members to
vote.-The property and business of corporations chartered hereunder
shall be controlled and managed by a Board of Directors of not less
than three, nor more than twenty-five in number, who shall be members
of the corporation, and bona fide citizens of Texas, and no member of the
Board of Directors, of one such corporation shall be a member of a

Board of Directors of any other such corporation. The directors shall be
elected annually, at a general meeting of the directors of such corpora
tion, which meeting shall be held at such time and place as may be pre
scribed by the by-laws of the corporation. The .notice of such meeting
shall be mailed to each member at least two weeks before the date set

for the same. Each member of the corporation, at all general and special
meetings of the same, shall have one vote, and no more. [Act Sept. 26,
1914, 2d C. S., ch. 5, § 12; Act May 26, 1917, 1st C. S., ch. 41, § 14.]

Art. 7827h. Examination of corporation; insolvency; financial
statements.-Every bonded warehouse corporation 'chartered under the
laws of this State shall be subject to the supervision and control of the
Commissioner, and he shall make, or cause to be made, an examination
of the affairs and dealings of each such corporation, at its expense, at
least once each year, and at such other times as the Commissioner may
deem necessary. If, upon examination, any such corporation is found
to be insolvent, or has exceeded its powers, or its business is being con-
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ducted in an unsafe manner, or it has failed to comply with any provi
sions or requirements of this Act within a reasonable time, not to exceed,
in any event, thirty days, the Commissioner shall report the condition
of the corporation to the Attorney General, who may bring such action
as the necessities of the case and law may require. The Commissioner
shall, also, not less than twice each year, and more frequently if deemed
necessary, require each such corporation to file in his office a statement
of its affairs, showing the condition of its reserve fund, its assets and
liabilities, and such other information as he may deem advisable. Such
statement shall be made upon the oath of one of the managing officers
of the corporation, and shall be attested by at least a majority of its di
rectors, whichreport shall be upon forms prescribed by the Commission
er. [Act Sept. 26, 1914, 2d C. S., ch. 5, § 13; 'Act May 26, 1917, 1st C.
S., ch. 41, § 15.]

.

Art. 7827hh. Expense of examination; payment.-The expense of
each and every regular and special examination of corporations chartered
under this Act shall be paid by the corporation examined, in such an

amount as the Commissioner shall certify to be just and reasonable;
provided, such expense shall be' paid in proportion to the capital stock
of the various corporations, as follows: Those with a capital stock of
less than twenty-five hundred ($2500.00) dollars, shall not pay more than
five ($5.00) dollars; those with a capital stock of two thousand five
hundred ($2,500.00) dollars, and not exceeding ten thousand ($10,000.00)
dollars, shall be not exceeding ten ($10.00) dollars; those with a capital
stock of twenty-five thousand ($25,000.00) dollars, and not less than
ten thousand ($10,000.00) dollars, shall pay not exceeding twenty ($20.-
00) dollars; those with a capital stock of one million ($1,000,000.00)
dollars, or more, shall pay not exceeding two hundred ($200.00) dollars,
for each examination. All sums of money collected as examination fees
shall be paid by the Commissioner; directly into the State Treasury, to
the credit of the general revenue fund. [Act Sept. 26, 1914, 2d C. S.,
ch. S, § 14; Act May 26, 1917, 1st C. S., ch. 41, § 16.]

Art. 7827i. Examiners; competency and qualifications; not to be
appointed as receiver; bond; number and compensation.-Every ware

house examiner appointed by the Commissioner shall be a cotton grader
and classer, and a competent bookkeeper. Before entering upon the dis
charge of his duties as such, each warehouse examiner shall make oath
before some clerk of a court of record; using a seal, and file same with
the Commissioner, that he will make fair and impartial examinations,

.

and that he will not accept as pay any presents or emoluments, directly
or indirectly, for any service that he may perform in the line of his duty,
other than the compensation fixed and given to him by law; and that he
will not reveal the conditions of any corporation or public warehouse
examined by him, or give out any information secured in the course of
any examination, to anyone except the Commissioner, and except when
required to do so in the enforcement of the law in some court of this
State. No such examiner shall be appointed who is, at the time, an offi
cer or stockholder in any warehouse company or corporation, or who
owns any interest in any warehouse; or in any firm or corporation en

gaged in the purchase or sale of farm, ranch, or orchard products, on

commission, or otherwise. No such examiner shall be appointed receiver
of any State bonded or public warehouse company whose papers and af
fairs he shall have examined. Each such examiner shall enter into a

bond, payable to the State of Texas, in the sum of five thousand ($5,000.-
00) dollars, to be approved by the Commissioner, conditioned that he

1637



Art. 7827ii WAREHOUSES AND WAREHOUSEMEN-MARKETING (Title 131

will faithfully perform his duties as such examiner. The Commissioner
shall, from time to time, appoint such number of State warehouse exam
iners as he may deem necessary to make examination of public ware

houses, and corporations chartered under this Act, which number shall
at no time exceed one examiner for each fifty corporations and public
warehouses subject to examinations under this Act, and the laws of this
State. As full compensation for the performance of the duties of ex

aminer, each person so appointed shall be entitled to receive a salary of
not exceeding two thousand ($2,000.00) dollars per annum, and all rea

sonable and necessary expenses, including hotel bills. An itemized and
sworn account of such expenses shall be presented to, and approved by,
the Commissioner. [Act Sept. 26, 1914, 2d C. S., ch. 5, § 15; Act May
26, 1917, 1st C. S., ch. 41, § 17.]

Art. 7827ii. Impairment of capital stock or other wrongful practic
es; proceedings by Attorney General; insolvency; receiver; special
agent; placing corporations under charge of Commissioner; notice;
attachment.-Whenever, after an examination, the Commissioner shall
have reason to believe that the capital stock of any corporation, subject
to the provisions of this Act, is impaired, he shall, by written notice, re

quire the corporation to make good the impairment. Whenever it shall
appear to the Commissioner, from any examination made by an exami
ner, that such corporation is conducting its business in unsafe, and unau

thorized manner, he shall, by an order under his hand and seal, direct
the discontinuance of such illegal, unsafe, and unauthorized practice, and
shall require a strict compliance with the requirements of the law. If

wrong entries are made in the books of a corporation, or if wrong or un

lawful uses of its funds have been made, the Commissioner shall require
that such entries be corrected and such sums as were unlawfully paid
out shall be restored to the corporation by the person or persons respon
sible for the wrongful use thereof. Whenever any corporation shall re

fuse or neglect to make any such report as is hereinbefore required, or

to comply with any such order as aforesaid; or whenever it shall appear
to the Commissioner that it is unsafe or inexpedient for any such cor

poration to continue to transact business, by reason of neglect or mis

management, or that any officer or director has abused his trust, or' has

been guilty of misconduct, or of malversation of his official position, in

jurious to the institution, or that it has suffered a serious loss by fire,
repudiation, or otherwise, the Commissioner shall communicate the facts
to the Attorney General, who shall institute such proceedings as the na

ture of the case may require. The court, or judge, in term time or va

cation, before whom such proceedings may be instituted, shall have pow
er to grant such orders in its or his discretion as may be necessary to

grant such relief as the evidence and the situation of .the parties may re

quire. If, from any 'examination- made by the examiner, it shall be dis
covered that any corporation organized under this Act is insolvent, or

that its continuance in business will seriously jeopardize. the interest of
its stockholders or its creditors, it shall be the duty of the Commissioner
to immediately close such corporation, and to take charge of all of its

property and effects. Upon taking charge of any such corporation, the
Commissioner shall, as soon as practicable, ascertain by a thorough ex

amination into its affairs, its actual financial condition; and whenever
the Commissioner shall become satisfied that such corporation cannot
resume business or liquidate its indebtedness to the safety of its share
holders and its creditors, he shall report the fact of its insolvency to the

Attorney General. Upon receipt of such notice and information, the
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Attorney General shall institute proper proceedings, in the proper court,
for the purpose of having a receiver appointed to take charge of such
corporation, and to wind up its affairs and business for the benefit of its
creditors and members; and it is made the duty of the court, and judge
thereof, in term time or vacation, after notice and hearing, if it appear
necessary, to appoint a receiver to take possession of the property and ef
fects of said corporation, for the purpose of winding up the business there
of. Also, the Commissioner may appoint a special agent to take charge of
the affairs of any such insolvent corporation, until a receiver is appoint
ed. The special agent so appointed shall qualify, give bond, and receive
compensation,' the same as regularly appointed warehouse examiners;'
such compensation to be paid by the corporation, out of its assets, when
allowed by the court as costs, in the case of the appointment of a receiv
er; provided, that in no case shall any corporation continue in charge of
such special agent for a longer period than sixty days. Any corporation
chartered hereunder may place its affairs and effects under the control
of the Commissioner, on notice to him, and by posting a notice on its
front door as follows: "This institution is in the hands of the Commis
sioner of Marketing and Warehouses of the State of Texas.'" The post
ing of this notice, or a similar notice, by the Commissioner, or under his
direction, that he has taken possession of any corporation, shall be suffi
cient to place the property and assets of the corporation, of whatever
nature, in possession of the said Commissioner, and shall operate as a

bar to any and all attachment proceedings, [Act Sept. 26, 1914, 2d C.
S., ch. 5, § 16; Act May 26, 1917, 1st C. S., ch. 41, § 18.]

Art. 7827j. Refusal to. submit to inspection or examination or other
violation of law; insolvency proceedings.c-If any corporation subject to
the provisions of this Act shall refuse to submit its books, and papers,
and correspondence, for inspection, to the Commissioner, or any of his
authorized examiners; or, if any officer or director of any such corpora
tion shall refuse to be examined on oath touching the business and
property of the corporation; or, if it shall be found to have violated its
charter, or any law of the State binding upon it, the Commissioner shall
report the facts to the Attorney General, who shall institute such pro
ceedings against such corporation as is authorized to be instituted
against insolvent corporations. [Act Sept. 26, 1914, �d C. S., ch. 5, § 17;
Act May 26, 1917, 1st C. S., ch. 41, § 19.]

Art. 7827jj. Corporate officers; removal; transfer or pledge of
property held by corporation.-The directors of any corporation char
tered hereunder may appoint, or remove any officer or other employe
at pleasure. No officer or employe shall have power to endorse, sell,
pledge, or hypothecate any bond, note or other obligation received by
such corporation, or any property deposited with it as warehousemen,
until such power and authority shall have been given such officer or em

ploye of the Board of Directors, in a meeting of the Board, regularly
called and held, a written record of which proceedings shall have first
been made upon the minutes of the corporation; and all such acts of
any officer or employe, endorsing, selling, pledging, or hypothecating any
such pledge or property, shall, without the authority of the Board of
Directors, as herein provided, be null and void. [Act Sept. 26, 1914, 2d
C. S., ch. 5, § 18; Act May 26, 1917, 1st C. S., ch. 41, § 20.]

.

Art. 7827k. Erection, purchase, or lease of warehouses, etc.; certifi
cation of employes in charge.-Corporations chartered hereunder shall
have the right to erect, purchase or -Iease, and to operate warehouses,
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buildings, elevators, gins, storage tanks, silos, and such other places of
storage and security as may be necessary for the storage, grading,
weighing, and classification of cotton, and all farm products, and for the
purpose of preparing such products for the market. Before any such

corporation shall be permitted to open its doors for business, and in
order for it to continue to transact business, the employe, or officer, in
active management, shall obtain a certificate from the Commissioner,
certifying that he is qualified and authorized to perform the duties of
said corporation. In order to receive such certificate, such person must

present satisfactory evidence to the Commissioner that he is competent
to discharge the duties of such position. Upon receiving satisfactory
evidence of qualification, and upon the payment of a filing fee of one ($1)
dollar, the Commissioner may issue to any applicant therefor a certifi
cate showing that such applicant is qualified; provided, however, that
the life of any such certificate shall not exceed two years, at the expira
tion of which time the applicant must obtain a new certificate. [Act
Sept. 26, 1914, 2d C. S., ch. 5, § 19; Act May 26, 1917, 1st C. S., ch. 41,
§ 21.]

Art. 7827kk. Regulation of charges; powers of commissioner as

to issuance of permits; buildings; insurance.-All charges for storage
in warehouses operating under the provisions of this ACt, in this State,
shall be subject to limitation and regulation by the Commissioner to the
extent of fixing a minimum charge therefor. The charges so fixed need
not be the same at all places or at all times, but the Commissioner may
take into consideration the local conditions, and the volume of business
of each warehouse. In fixing charges for gin-compressed cotton, con

sideration shall be given to the size of the bale. The Commissioner shall
have power to deny a permit to do business under this Act, and to re

voke a permit when in his judgment there are sufficient warehouse fa
cilities at .the point where a new corporation may desire to do business.
The Commissioner shall have power to prohibit the storage of cotton or

other inflammable commodities in an unsafe building, or require a stor

age house to be remodeled within certain specified dates, so as not to un

duly hamper the conduct of the business and 'the convenience of the

public. The Commissioner shall require fire insurance by blanket poli
cies or individual policies, in some solvent insurance company chartered
under the laws of the State of Texas, or having a permit to do business
in the State, to be carried by all public warehouses and all warehouse
corporations operating under this Act, and to require such other means

and methods of protection from fire and weather, or depreciation of
warehouse property, as the Commissioner may deem necessary in each
case. No fire, fire and marine, marine or inland insurance company, do
ing business in this State shall expose itself to anyone risk, either upon
buildings of any character, or their contents, except when insuring cot
ton in bales, and grain, in an amount exceeding ten per cent of the ag
gregate of the paid up capital stock, and surplus, unless the excess shall
be reinsured by such company, 'in some other solvent insurance compa
ny legally authorized to do business in this State. [Act Sept. 26, 1914,
2d C. S., ch. 5, § 20; Act May 26, 1917, 1st C. S., ch. 41, § 22.]

Art. 7827l. Dividends; reserve.-Every corporation organized here
under may divide its profits among its members, in proportion to the
amount of business transacted for each said member, after having paid
dividends to each member, on the amount which each of said members
has paid into the capital stock of the company, subject, however, to the

following provisions; Twenty per' cent of the net profit on each year's
-
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business shall annually be paid into the reserve fund, hereinafter pro
vided for, until the reserve fund shall equal twice the amount placed in
the capital stock at the time the corporation was chartered; the balance
of the net profits shall be divided in accordance with the by-laws of the

corporation; provided, that the subscribers to the capital stock shall first
be entitled to a ten per cent dividend, or such less amount as may be
stated in the by-laws for each year, before the remainder thereof is di
vided among the members in proportion to the amount of business
transacted for each member. [Act Sept. 26, 1914, 2d C. S., ch. S, § 21;
Act May 26, 1917, 1st C. S., ch. 41, § 23..]

Art. 7827ll. Powers as warehousemen; other powers; loaning mon

ey; priority; investment of capital, etc.; restrictions.c=Corporations
chartered hereunder shall have the right to act and do, and perform,
generally, all things which may be done and performed by warehouse
men. Such corporations shall also have the right to sell in the market
all products of the farm, ranch, or orchard, on a commission basis, or

such other basis as may be agreed upon by them with their customers.

Corporations chartered hereunder shall have the right to purchase, or

construct, or lease, all such warehouses, landings, and buildings, as may
be necessary for their business. They shall have the right to employ
such other instrumentalities and agencies as may be necessary for the
storage, preservation, and marketing of farm; ranch, and orchard prod
ucts, to the best advantage of the members and customers; provided,
that at least sixty per cent of the shareholders, engaged in such business,
shall be engaged in farming, horticulture, or stockraising as a business.
Corporations chartered hereunder shall have the right to loan money up
on products placed in their warehouses; provided, that the amount loan
ed thereon shall not exceed seventy-five per cent of market value of the
property so placed with them. Corporations chartered hereunder shall
have the right to loan money upon chattel mortgages, to their members
only, for the purpose of enabling them to make and mature their crops,
but such chattel mortgages. shall always be upon property of at least
double the value of money loaned thereon. Corporations chartered here

under shall have the authority to loan money on crop mortgages, but
such crop mortgages must always be the first mortgage thereon, ex

clusive of the landlord's lien, and shall always be secured by an acreage,
which, under the ordinary general conditions, would produce double the
amount loaned thereon. Corporations chartered hereunder may invest
their capital stock and surplus in a home office building. They may also
invest such capital stock, surplus, and undivided profits, in United States.
bonds, Texas State bonds, county, city, district, and municipal bonds,
and road bonds in the State of Texas; provided, such bonds are issued
by authority of the law, and interest upon them have never been default
ed. Such corporations shall never have the right to receive deposits,
nor discount commercial paper generally, but may make such character
of loans and investments as are herein provided for; provided, however,
such corporations shall never be permitted to loan money upon chattel
mortgages, crop mortgages, or personal security, except to their mern

bers, and then only to enable them to make, mature, and gather their
crops, or market their farm, ranch or orchard products. [Act Sept. 26,.
1914, 2d C. S., ch. S, § 21; Act May 26, 1917, 1st C. S., ch. 41, § 24.]

Art. 7827m. Contracting debts and issuing bonds; sinking fund;
sinking fund bonds.-Corporations chartered hereunder shall have au

thority to contract debts, as have other business corporations, and in ad
dition thereto, may issue special bonds, to be known as "sinking fund
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bonds", as follows: They may invest all, or any part, of their capital
stock in such securities as are herein designed for the payment or in
vestment of their capital, which, when approved by the Commissioner,
shall be deposited in the State Treasury. The interest on such invest
ments shall be annually paid into the State 'I'reasury, and be placed to
the credit of the sinking fund for the liquidation of bonds of such cor

poratio:ns, and the interest shall be invested from time to time by the
Commissioner in similar securities, which in turn shall be deposited In
the State Treasury. Such securities, when so deposited in the State
Treasury, shall remain there as the sinking fund out of which the prin
cipal sum of the bond hereinafter provided for shall be paid, and said
securities shall not be used for any other purpose than to liquidate the
bonds herein provided for, unless, and until, such sinking fund bonds
have been paid; in which event, the securities' herein provided for shall
be returned to the corporation owning same, and shall become a part of
the general assets of the corporation. After the investment in the se

curities herein provided for shall have been made, the Commissioner
shall grant authority to the corporation to issue bonds in double the
amount of such original capital stock, to bear not greater than six per
cent interest, and to run for a period not exceeding thirty years. When
said bonds shall have been issued and signed by the proper officers of
the corporation, they shall be registered by the Commissioner. Said
bonds shall show on their face that the principal thereon is secured by
the securities herein required to be deposited in the State Treasury.jand
shall have plainly written, printed, lithographed, or engraved, on their
face the words, "Sinking Fund Bonds of State Bonded Ware
house," with the postoffice address of the corporation, the blank space
to. be filled in with the name of the corporation. Said bonds shall show
on their face, also, that the interest contracted to be paid thereon is se

cured to them by the general assets of the corporation. After said bonds
have been issued as herein provided for, and registered by the Commis
sioner, they shall be returned to the proper officer of the corporation is
suing them, and may then "be by such corporation placed on the market
and sold; but they shall never be sold at less than ninety per cent of
their face value. [Act Sept. 26, 1914, 2d C. S., ch. 5, § 22; Act l\hy 26,
1917, 1st C. S., ch. 41, § 25.]

Art. 7827mm. Crop statistics; appropriations.-The Commissioner
shall collect, from every source available, information concerning stocks
on hand and the probable yield of farm and ranch products, and dissem
inate the same; and he shall establish agencies for the sale of farm,
orchard, and ranch products, wherever it may be deemed advisable, in
which event he is empowered to prescribe all regulations for the conduct
of such agencies as may be found necessary;" and the amount of five
thousand ($5,000) dollars or as much thereof as may' be necessary, is

hereby appropriated out of any available fund in the State Treasury, not
otherwise appropriated, to carry out the provisions and purposes of this
section, for the unexpired term of this fiscal year. [Act Sept. 26, 1914,
2d C. s., ch. 5, § 23; Act May 26, 1917, 1st C. S., ch. 41, § 26.]

Art. 7827n. General corporation laws; charter fees; Commissioner
to promulgate rules.-Every corporation organized under this Act shall
be amenable to and subject to all the laws of this State governing cor

porations generally; provided, no charter 'fees shall exceed twenty-five
($25) dollars. Warehouses operating under this Act shall be conducted
under rules fixed by the Commissioner, in order to effectively carry out

the provisions of this Act;· and it shall be the duty of the Commissioner,
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as soon as may be, after this Act takes effect, to promulgate rules and.
regulations by which the provisions of this Act may be effectively car

ried out. [Act Sept. 26, 1914, 2d C. S., ch. S, § 24; Act May 26, 1917, .

1st C. S., ch. 41, § 27.]
Art. 7827nn. Warehouse receipts; form; damages.-The form of

warehouse receipts shall be prescribed by the Commissioner, and must

be uniform, and in accord with an Act known as the "Federal Warehouse
Uniform Receipt Act," and every receipt must embody within its writ
ten or printed terms:

(a) The location of the warehouse where the goods are stored.
(b) The date of issuance of the receipt.
(c) The consecutive number of the receipt.
(d) A statement whether the goods received.will be' delivered to the

bearer, to a specified person, or to a specified person or his order.

(e) The rate of storage charges.
(f) The description of the goods or the package containing them.
(g) The signature of the warehouseman, which may be made by

his authorized agent.
(h) If the receipt is issued for goods of which the warehouseman

is owner, either solely, or jointly, or in common with others, the fact of
such ownership; and

(i) A Statement of the amount of advances made, and of liabilities
incurred, for which the warehouseman claims a lien. If the precise
amount of such advance is made, or. if such liabilities incurred is, at the
time of the' issuance of the receipt, unknown to the warehouseman or

his agent who issues it, a statement of the fact that advances have been
made, or liabilities incurred, and the purpose thereof, is sufficient.

(j) It shall also state that the corporation guarantees under its bond
the rate.iclass and grades, within approximate limits of the products for
which the receipt .may be given, at the time of the issuance of such re

ceipts, and at the elevation of the places where such warehouse is lo
cated.

(k) Said receipt shall also show the elevation, above sea level, of
the warehouse. .

A warehouseman, in addition to this common-law liability, shall be
liable to any person damaged thereby for all damages caused by the

.

omission from negotiable receipts of any of. the terms herein required.
[Act Sept. 26, 1914, 2d C. S., ch. S, § 2S; Act May 26, 1917, 1st C. S., ch..
41, § 28.]

.

Art. 78270. Negotiability of receipts; numbering and recording;
duplicates; indorsements as to incumbrances, title, etc.; change of
form of receipt; delivery of goods.-A receipt in which it is stated that
the goods received will be delivered to the depositor, or to any other
specified person, is a non-negotiable receipt. A non-negotiable receipt
shall have plainly placed upon its face, by the warehouseman issuing
it, "non-negotiable". A receipt in which it is stated that the goods
received will be delivered to the bearer, is a negotiable receipt.. All
rceipts shall be numbered consecutively, in the order of their issuance,
and a record of such receipt shall be kept at the office of the company.
No two receipts bearing the same number shall be issued from the
same warehouse during the same year, nor shall any duplicate receipt
be issued, except in case of a lost or "destroyed receipt, in which case a

new receipt shall be issued, which shall bear' the same date and number
as the original, and shall be plainly marked on its face "duplicate." In
addition to the other provisions, each receipt shall have a blank form
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'On the back thereof, to be filled in and signed by the owner of the cotton
or other products for which it is issued, showing whether a preexisting
and unsatisfied lien of any kind exists against. it. If there be a land
lord's lien, or such unsatisfied lien, or incumbrance, or lien of any kind(
on said cotton, or other products, at the time of its storage, the amount
of same shall be clearly set out; and it is made the duty of the man

ager issuing the receipt to have said blank filled in and signed by the.
owner of the cotton, or other product before issuing a negotiable receipt
for the same; provided, however, such statement may not be made if a

non-negotiable receipt is desired. When cotton grown on rented or

leased premises is tendered for storage is a State warehouse, in addition
to the foregoing instruments, all receipts issued therefor shall be issued
jointly, in the name of the owner and the landlord, showing their re

spective interests in such cotton, unless the tenant or person storing the
same presents authority from the landlord, or from the tenant, as the
case may be requesting the issuance of a receipt in the name of the one

or the other, which request shall be in writing, and filed with the man

ager of the warehouse. If the person holding a non-negotiable receipt
shall desire to obtain a negotiable receipt in lieu thereof, he shall return
the non-negotiable receipt to the warehouse issusing the same, and
thereupon shall comply in every respect with the provisions of this Act,
relating to negotiable receipts, and upon compliance with which a nego- ,

tiable receipt shall be issued to him in lieu of the non-negotiable receipt.
When the non-negotiable receipt is surrendered or cancelled, the word
"cancelled" shall be plainly -marked or stamped in ink, across the face
thereof. No warehouse receipt shall be issued except on the actual pre
vious delivery of the goods in the warehouse, or on the premises under
the control of the manager thereof. [Act Sept. 26, 1914, 2d C. S., ch. 5,
§ 26; Act May 26, 1917, 1st C. S., ch. 41, § 29.]

Art. 782700. Delivery of goods on surrender of receipt.-Upon the

presentation and return to the warehouse of any warehouse receipt is
sued by its manager, and properly endorsed, and the tender of all prop
er warehouse charges upon the property presented by it, such property
shall be delivered immediately to the holder" of such receipt; but the

manager of such warehouse shall not under any circumstances, or upon
any order or guarantee, deliver the property upon which said receipts
were issued until such receipts have been, delivered and cancelled, ex

cept in case of lost receipts. Any such receipt, when returned and can

celled, shall be kept by the manager, in his office, until ordered de

stroyed by the directors, for one year from date of cancellation. Upon
,delivery of the goods in a warehouse, upon any receipt, such receipt
shall be plainly marked, or stamped in ink, across its face, with the word
"cancelled," together with the name of the manager cancelling the

same; and shall thereafter be void, and shall not again be put into circu
lation. [Act Sept. 26, 1914, 2d C. S., ch. 5, § 27; Act May 26, 1917, 1st
C. S., ch. 41, § 30.]

Art. 7827p. Transfer of receipts.-A negotiable receipt issued against
goods or products stored in a warehouse under this Act, shall be nego
tiable and transferable by endorsement in blank, or by special endorse
ment and delivery in the same manner and to the same extent as bills
of exchange and promissory notes now are, without any other formal
ity; and the transferee or holder, of such warehouse receipt shall be
considered and held as actual and exclusive owner, to all intents and

purposes, of the property herein described, subj ect only to lien. and

privileges of the warehouse for storage, insurance, and other warehouse
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charges; provided, however, that all such warehouse receipts shall have
the word "non-negotiable" plainly marked or stamped on the face there
.0£, shall be exempted from the provisions of this section. [Act Sept. 26,
1914, 2d C. S., ch. 5, § 28; Act May 26, 1917, 1st C. S., ch. 41, § 31.]

Art. 7827pp. Commissioner to prescribe forms of receipts, etc.; uni
formity.-It shall be the duty of the Commissioner to prescribe all the
forms of receipts, certificates, and records, of whatsoever description
necessary in the conduct of warehouses under this Act; but all such
receipts, certificates and forms, shall he drawn in accordance with the
terms of this Act. All warehouse receipts shall be of uniform character,
in the same class as prescribed by the Commissioner. [Act Sept. 26,
1914, 2d C. S., ch. 5, § 29; Act May 26, 1917, 1st C. S., ch. 41, § 32.]

Art. 7827q. Rights and liabilities as warehousemen; lien.-The lia
bility of a corporation chartered and operating under this Act, for ware

house purposes, shall be that of a public warehouseman, and it shall
have the same rights as a public warehouseman, including a lien for
storage, insurance, and other warehouse charges, as well as for charges
for any service performed by it; and the corporation shall also have a lien
for all lawful claims for money advanced, interest, insurance, transpor
tation, labor, weighing,. coopering, and other charges and expenses in
relation to such goods; and also, all reasonable charges and expenses
for notice and advertisement of sale of goods, where sale has been made
in satisfaction of the warehouseman's lien, [Act Sept. 26, 1914, 2d C. S.,
-ch. 5, § 30; Act May 26,1917, 1st C. S., ch. 41, § 33.]

Art. 7827qq. Enforcement of liens.-A warehouseman's lien for a

claim which has become due may be satisfied as 'follows: The ware

houseman shall give written notice to the person on whose account the
goods are held, and to any other person known by the warehouseman
to claim and interest in the goods. Such notice shall be given by deliv
ery, in person or by registered letter, addressed to the last known place
-of business, or at the abode of the person to be notified. The notice
'shall contain:

(a) An itemized statement of the warehouseman's claim, showing
the sum due at the time of the notice, and the date or dates when it be
came due.

(b) A brief description of the goods against which the lien ex

.ists.
(c) A demand that the amount of the claim, as stated in the notice,

.and of such further claim as shall accrue, shall be paid on or before

.a day mentioned, 'not less than ten days from the delivery of the notice,
if it is personally delivered, or from time to time, when the notice should
reach its destination, according to the due 'course of post, if the notice be
.sent by mail; and

(d) A statement that unless the claim is paid within the time spec
ified, the goods will be delivered for sale, and sold by auction, at a spec
.ified time and place.

In accordance with the terms of a notice so given, a sale of the goods
by auction may be had to satisfy any valid claim of the warehouseman
.for which he has a lien on the goods. The sale shall be had in the place
where the lien is acquired, or, if such place is manifestly unsuitable for
the purpose, at the nearest suitable place after the time for the payment
-of the claim specified in the notice to the depositor has elapsed, an ad
vertisement of the sale shall be published in a newspaper in the place
where such sale shall be held, describing the goods to be sold, and
:stating the name of the owner or person on whose account the goods
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are held, and the time and place of the sale. Such publication shall, be
for not less than two weeks prior to the date of the sale, and no pub
lication fee shall be charged in excess of the rate now allowed by stat
ute for the publication of legal notices. The sale shall not be held less
than fifteen days from the time of the first publication. If there is no

newspaper published in such place, the advertisement shall be posted
at least ten days before such sale, at four different places in the com

munity, and one such notice shall be placed at the courthouse of the
county in which the warehouse is located. From the proceeds of such
sale the warehouseman shall satisfy his lien, including the reasonable
charges of notice, advertisement and sale; the balance, if any, of such
proceeds shall be held in the warehouse and delivered on demand, to the
person to whom he would have been bound to deliver, or justified in
delivering the goods. At any time before the goods are sold any per
son claiming a right of property or possession in them may pay the
warehouseman the amount necessary to justify his lien, and to pay the
reasonable expenses and liabilities incurred in serving notice and ad
vertising and preparing for the sale up to the time of such payment.
The warehouseman shall deliver the goods to the person making such
payment, if he is a person entitled, under the provisions of this Act, to
their possession, on payment of the charges thereon. Otherwise the
warehouseman shall retain possession of the goods according to the
terms of the original contract of deposit. If any such goods are so de
livered to any such person, and the warehouseman desires it, he may
require a bond of indemnity as protection from claims of other persons.
[Act Sept. 26, 1914, 2d C. S., ch. 5, § 31; Act May 26, 1917, 1st C. S.,
ch. 41, § .34.]

Art. 7827r. Board of examiners of cotton c1assers; meetings.
The Commissioner shall appoint three citizens of the State who have
not less than five years' experience as graders and classers of cotton, and
who are otherwise qualified, who shall constitute a Board of Examiners,
whose duty it shall be to examine applicants for license as Public Cot
ton Classers. Said Board 'shall assemble at such times and places as

they may be called together by the Commissioner for the purpose of ex

amining applicants for license as Public. Cotton Classers. {Act May
26, 1917, 1st C. S., ch. 41, § 35.]

Art. 7827rr. License of cotton c1assers; examination; fee; com

pensation of board of examiners; classers shall keep record and issue
certificates; federal standards.-Applicants for license as Public Cotton
Calssers shall apply to said Board, through the Commissioner, in such
form as may be designated by him, and shall furnish evidence of their
good moral character, and of the experience they have had in the grad
ing and classing of cotton. At a meeting of the Board, said applicants
shall be examined touching their qualifications as cotton classers, and
shall show such a degree of proficiency as may be required by the Board
to entitle them to be appointed as Public Cotton -Classers. Those suc

cessful in the examination prescribed by the Board shall be issued a

license as "Public Cotton Classers," which license shall be signed by the
Board, and atttested by the signature and seal of the Commissioner of
Markets and Warehouses. The Commissioner and the Board shall fix
the amount of the examination fee to be paid by the applicants, which
amount shall be retained by the Board as their compensation, regardless
of the success of the applicant in his examination; and the Board shall
receive no compensation from the State. All public Cotton Classers
shall have the right, at any place within the State of Texas" to engage
in the business of public cotton classers authorized to class 'cotton gen-
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erally, and to charge for their I services. Hereafter, no person shall be
permitted to engage in the business as a public cotton classer, class
ing cotton for the public generally, without holding a license as a puhlic
cotton classer. * * * Each public cotton classer shall keep a com

plete record of cotton classed, and for whom calssed, in a well bound
book, and shall issue a certificate to each person showing- the class of
cotton classed by him. He shall also keep on hand a set of the United
States Standard of Cotton Grades, and his books, records and cotton
standards shall be open to inspection at all reasonable hours. [Id.,
§ 36.]

Explanatory.-The part omitted, as shown by asterisks, imposes a criminal penalty,
and is set forth post as art .. 977f, Penal Code.

Art. 7827s. Cotton classers to give bond.x-Before a license shall
issue to any person, he shall file a bond with the Commissioner, in the
sume of one thousand ($1,000) dollars, which bond shall be so condi
tioned as to bind its maker and his sureties to guarantee as approxi
mately correct his work in classing and grading cotton, and the approx
imate correctness of each statement in every certificate of class and
grade he may issue or cause to be issued. It shall also bind the maker
and his sureties to fully and promptly indemnify any person who may
sustain financial loss by reason of any false class or grade he may make,
or by reason of any untrue or misleading certificate issued by him,
or under his authority, with intent to defraud. [Id., § 37.]

Art. 7827ss. Certificate of classer as evidence; additional boards of
examiners of classers of other products.-A certificate of classification
of cotton issued by any person under authority of this Act shall be ac

cepted in all the courts of this State as prima facie evidence of the facts
stated therein. The Commissioner may appoint other Boards of Exam
iners to examine applicants who may desire to become classers of other
farm, ranch, or orchard products, and all such boards and public class
ers shall be governed by this Act, insofar as it will apply. [Id., § 38.]

Note.-Sections 39 to 41, inclusive, create offenses for violations of the act, and are

set forth post as arts. 977g and 977h of the Penal Code.

Art. 7827t. Sureties on bonds; form of bond; suit; venue; new

bond.-Each kind of a bond required by any provisions of this Act may
be made with private persons on bonding companies as sureties. All
such bonds shall be filed with the Commissioner and approved by him.
All such bonds shall be payable to the State of Texas for the use and
benefit of any person who may be damaged by a breach of its condi
tions, but it shall not be necessary to join the State in any suit on any
such bonds. The venue of suits on all such bonds as are provided here
in shall be that of the general venue statutes of this State. Should any
such bond become impaired, by suit, or otherwise, the Commissioner
�ay, by a written notice to the maker, require such impairments to be
made good. If any such impairment is not made good to the satisfac
tion of the Commissioner, within a reasonable time after notice, which
time shall in no event exceed thirty days, the license under which the
maker of such impaired bond has been acting shall then and thereafter
stand revoked and cancelled. [Id., § 42.]

Note.-=--Secs. 43 to 48, inclusive, create offenses, and are set forth post as arts. 936a,
977j-977n, Penal Code.

Art. 7827tt. All warehouses placed under control of Commissioner;
existing corporations may amend their charters.-All warehouses now

or hereafter operating under an Act passed by the Thirty-third Legis
lature of Texas,- and known as the "Public Warehouse Act," are hereby
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placed under the management and control of the Commissioner, and all
chartered warehouses for the storage of farm, ranch or orchard products,
not incorporated under this Act, may, by a majority vote of its stock
holders, upon application to the Secretary of State, upon payment of a

fee of ten ($10) dollars, amend their charter so as to come under this
Act. Such warehouses shall maks such bonds as the Commissioner
may require, and each such warehouses shall issue such receipts as are

authorized by the Commissioner. [Act Sept. 26, 1914. 2d C. S., ch. 5, §
42; Act May 26, 1917, �st C. S., ch. 41, § 49.]

Art. 7827u. Landlord's lien shall continue unless negotiable receipt
is givcn.-The landlord's lien on cotton or other farm products, shall
continue so long as the same are on storage in any warehouse, whether
the same be a warehouse operated under this Act, or a private ware

house, provided a negotiable receipt has not been issued therefor. [Act
Sept. 26, 1914, 2d C. S., ch. 5, § 42; Act May 26, 1917, 1st C. S., ch. 41,
§ 50.]

ConstitutionalltY.-Acts 33d Leg., 2d Called Sess., c. 5, § 42, continuing a landlord's
lien on cotton stored, held not to violate the obligation of contracts when construed as

applicable to cotton stored before the act took effect. Morris v. Burrows (Civ. App.) 180
S. W. 1108.

Retroactive operation.-Act 33d Leg., 2d Called Sess., c. 5, § 42, continuing a land
lord's lien on cotton stored, held applicable to cotton stored before the act took effect,
where the lien on such cotton had not expired by the terms of the provision of art. 5477.
Morris v. Burrows (Civ. App.) 180 S. W. 1108.

Negotiable receipt.-Under Acts 33d Leg. 2d Called Sess. c. 5, § 42, a simple receipt
for cotton stored in a warehouse held not a "negotiable receipt." Morris v. Burrows (Ctv,
App.) 180 S. W. 1108.

Art. 7827uu. Partial invalidity of act.-Should any part of this Act
be held unconstitutional the remainder of the Act shall be and remain
in full force and effect. [Act Sept. 26, 1914, 2d C. S., ch. 5, § 45; Act
May 26, 1917, 1st C. S., ch. 41, § 51.]

.

Art. 7827v. Repeal.-All laws and parts of laws in conflict here
with are hereby repealed, except an Act passed at the First Called Ses
sion of the Thirty-fourth Legislature, providing for the maintenance of
the Warehouse and Marketing Department, which Act shall remain in
full fore and effect, so far as the said Department is affected thereby.
[Act May 26, 1917, 1st C. S.� ch. 41, § 52.]

Explanatory.-The act above referred to is the general appropriation act providing
for the expenses of the warehouse and marketing department.

DEPOSIT O:F COTTON AND GRAIN IN BONDED WAREHOUSES

Art. 7827vv. Right of producers to deposit cotton and grain; cer

tificate of deposit.-That each and every person, partnership or joint
stock association hereafter engaged in agricultural farming shall have
the right to, deposit his, her or their cotton or grain by weight or in
bushels of the standard weight of the United States in any bonded
warehouse or elevators under the supervision and control of the Board of

Supervisors of Warehouses under the laws of the State of Texas, which
said cotton and grain, upon the deposit thereof in said bonded ware

house, shall be properly classed or classified by the keeper of said bonded
warehouse and a certificate containing the weight, numbers of bales or

packages of grain, and the classification thereof shall be written in said
certificates, which said certificates shall be printed or lithographed by
and under the supervision and direction of the Commissioner of Insur
ance and Banking of the State of Texas, and blanks thereof furnished
to the keepers of said bonded warehouse to be furnished by him under
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his official signature to the depositors of cotton and grain of any kind
in said bonded warehouse. [Act April 2, 1915, ch. 145, § 1.]

Note.-The act took effect 90 days after March 20, 1915, date of adjournment. By
Act May 26, 1917, 1st C. S., ch. 41, ante, arts. 7827a-7827v, amendatory of Act Sept. 14,
1914, 2nd C. S., ch. 5, the control of bonded warehouses is conferred on the Commissioner
of Markets and Warehouses.

Art. 7827vvv. Pledge of certificates with state banks; negotiable
notes; Hen.-And be it further enacted, that blank promissory notes

of the face value of one, two, three, five, ten and twenty dollars each,
made payable to bearer, shall be prepared in due form, properly lith

ographed, and be furnished by the Commissioner of Insurance and

Banking to banks chartered under the laws of the State of Texas for
the use of the depositors of said cotton and grain aforesaid, whereby the
said depositors shall have the right to take their said certificates of their
said cotton or grain to the said State bank or banks chartered by the
State of Texas and deposit said certificates with said bank or banks, and
they shall furnish said depositor with blank promissory notes of the
face value aforesaid, or so much thereof as shall be equal to two-thirds
of the value of each bale of cotton according to its classification, or to

each parcel of grain, according to its classification in said certificates,
which said promissory notes, when signed up by the depositors of said
certificates, shall become negotiable paper as other promissory notes,
and shall be a lien upon said' cotton to the. extent of their face value,
for the purpose of aiding and securing their redemption by said bank as

hereinafter provided. [Id., § 2.]
,

Art. 7827w. Interest on notes.-And be it further enacted" that said
promissory notes shall bear interest from date at the rate of four per

.

cent per annum until redeemed by the maker thereof or by the State
bank as hereinafter provided. [ld., § 3.]

Art. 7827ww. Maturity of notes.-And be it further enacted, that
said promissory notes provided for in this Act shall become due in six
months after the date thereof. [Id., § 4.]

Art. 7827x. Depreciation of cotton or grain; sale.-And be it fur
ther enacted, that should said cotton or grain so stored in a bonded ware

house or elevator as herein provided depreciate in value during the period
of six months from the issuance of said promissory notes based on the
deposit of said cotton and grain aforesaid, the makers of said promissory
notes or the bank where issued shall have the right to sell said cotton,
and it shall be their duty to sell said cotton or grain for the purpose of

discharging said promissory notes and interest and the storage and in
surance against said cotton during said period of time. [Id., § 5.]

Art. 7827xx. State banks to hold notes until put into circulation.
-And be it further enacted, that the State banks chartered under the
laws of this State shall receive said promissory notes, lithographed and
designed by and under the direction of the Commissioner of Insurance
and Banking of the State of Texas, and from him, and shall hold the
same subject to be called for and used and put in circulation as

commercial paper by the owners of cotton and grain certificates depos
ited with said bank. [Id., § 6.]

Note.-Sec. 7 makes it an offense to unlawfully issue certificates or notes, and is set
f�rth in Vernon's Pen. Code 1916 as art. 977c.

Art. 7827y. Agreements as to compensation of bank.-And be it
further enacted, that the owners of said cotton and grain certificates
shall have the right under this Act by private contract to arrange and
have any State bank or banks aiding and assisting in the execution
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and putting in circulation said promissory notes as commercial paper
and keeping a record of said certificates deposited with said bank, and
the said notes issued aforesaid, such compensation as may be agreed
to by the depositors of said certificates and the makers of said notes.

[Id., § 8.]
Note.-Sec. 9 makes it an offense to place certificates in bank covering cotton or grain

which is subject to a prior landlord's lien or mortgage, and is set forth in Vernon's Pen.
Code 1916 as art. 977e.

Art. 7827yy. Additional security for notes; sale of cotton or grain
by bank.-And be it further enacted, that should said cotton or grain
depreciate in value from its full value as agreed upon when said promis
sory notes as a lien thereon is made, issued and put in circulation by the
holder of said cotton or grain certificate so as to depreciate the value
of said promissory notes, shall have the privilege of putting up in said
bank or banks holding said cotton or grain certificate or certificates such
further margin as will be equal to the fixed value of the cotton or grain
at the time when said promissory notes are signed by the owner of said
certificate for said cotton or grain and put in circulation, and should
the maker of said notes fail or refuse to put up said margin as herein
provided for and said cotton or grain shall depreciate to within five
dollarsof the two-thirdsvaluefixed at the time of the issuance of said
notes, then and in that event the bank shall have the power to sell said
cotton or grain in open market and retain sufficient moneys out of the
sale thereof on deposit to payoff and discharge said notes when pre
sented, which shall not be later, than six months from their date, and
apply the remainder to the payment of whatever storage and insur
ance and interest accruing against said cotton or grain, and the excess

thereof shall be deposited to the credit of the maker of said notes. [Id.,
§ 10.]

Art. 7827z. Sale of cotton or grain for redemption of notes.-And
be it further enacted, that any maker of said promissory notes put in
circulation as commercial paper as provided by this Act shall have the
right at any time within six months to sell said cotton or grain in open
market or shall direct the bank to sell the same in open market for the
purpose of redeeming said promissory notes issued and put in circula
tion on the face of said cotton or grain certificate, and the moneys aris
ing from said sale shall be 'deposited in the maker's name in said bank
for the purpose of redeeming said notes, interest, insurance and storage
at the end of six months, the date of their maturity, or before. [Id.,
§ 11.]

Art. 7827zz. Indication of bank on notes.c-And be it further en

acted, that there shall be printed on the lefthand margin of each of said
notes the name of the State bank and the place of its activity for the
purpose of indicating the bank at which said notes are to be redeemed.
[Id., § 12.]

Art. 7827zzz. Statement on back of notes.-And be it further en

acted, that on the back of each of said series of promissory notes, the
issuance of which is provided for in this Act, shall have printed thereon
the following words: "This is one of a series of notes issued against and
secured by two-thirds of the value of one bale of cotton, or so many
bushels of grain,," and said promissory notes shall be first lithographed
and issued to carry out the provisions of this Act as for cotton or gra.in,
and to carry out the purposes of this Act such blank promissory notes
·shall be provided by the Commissioner of Insurance and Banking to
cover either cotton or a grain transaction. [Id., § 13.]

Note.-S·ec. 14 makes an appropriation to aid the Commissioner of Insurance and
Banking to carry the act into effect. .
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TITLE 133

WEIGHTS, MEASURES, GRADES AND. PACKS

Art.
7846a. Standard containers for fruits and

vegetables.
7846b-. Grades and packs for fruits and

vegetables.
7846bb. Culls.
7846c. Manufacture and sale of containers;

proviso.
7646d. Commissioner of agriculture shall

Art.
enforce act and make rules and
regulations, etc.

7846e. Appointment of inspectors; expense;
certificate of inspection.

7846f. Commissioner of agriculture may
promulgate other standards of
containers, packs, and grades.

7846g. Partial invalidity.

Article 7846a. Standard containers for fruits and ve-getables.-That
the following standards of "containers" for the shipment of fruits and
vegetables in this State are hereby established and adopted as State
standards;

(a) Standard Bushel Basket. The standard bushel basket shall
contain not less than 2150.4 cubic inches in the basket proper, regardless
of the manner in which the lid is made.

(b) Standard Four Basket Crate. The baskets in said crates shall
hold not less than three quarts dry measure, and the dimensions of such
baskets shall be 5x8 inches at the bottom, 6x10 inches at the top, and 4
inches deep, and shall contain not less than 201.6 cubic inches. The
heads of the crates holding said baskets shall be 4112 inches wide by 11
inches at the bottom, and 13 inches at the top in length and not less than

7/16 of an inch thick. The veneer or boards for the bottoms, sides
and tops shall be not less than 4l/21 4, and 5% inches wide respectively,
and not less than 1/7 of an inch thick and 22 inches long. Both crates
and baskets shall be made of good, substantial material, sufficiently
strong to withstand the ordinary strain incident to transpostation and

handling.
(c) Standard Six-basket Crate. Each basket of a six-basket crate

shall contain not less than 268.8 cubic inches.
(d) Standard Folding On�on Crate. The standard folding onion

crate shall not be less than 19-5/8 inches long, 11-3/16 wide, and 9-13/16
inches deep, inside measurements, containing not less than 2150.4 cubic
inches.

(e) Standard Orange Box. The dimensions of the standard orange
box shall be 12x12x12 inches for each one-half of box, inside measure

ment, and the dimensions of a one-half (or strap box) shall be 12x12x6
inches for each one-half box, inside measurement.

(f) Standard Berry Box or Crate. The standard quart berry box
or crate shall contain nor less than 24 quart baskets containing 67.2
cubic inches each, dry measure; and the standard pint berry box or

crate shall hold not less than 24'pint baskets, containing not less than
33.6 cubic inches each, dry measure. [Act April 2, 1917, ch. 181, § 1;
Act Sept. 20, 1917, ch. 6, § 1.]

The act amends sections 1 and 8 of ch. 181, general laws, regular session, 35th Legis
lature, and adds thereto section 2a.

Art. 7846b. Grades and packs for fruits and vegetables.-The fol
lowing "grades and packs" are hereby established as State standards for'
the State of Texas.

' .

(a) Standard Peach' Grades and Packs. Standard. peach grades
are three in number; namely, Fancy, Choice or No.1, and No. 2�
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Fancy peaches shall be. medium to large size, good color for the
variety named, firm and sound, of proper maturity for shipment to dis
tant markets,. carefully picked and closely packed in bushel baskets or

crates of four or six basket capacity.
Choice or No.1 peaches shall be of average size and color for the va

riety named, sound, firm, practically free from blemishes and defects, of
proper maturity for shipment to distant markets, carefully picked and
closely packed in bushel baskets, or crates of four or sixbaskets capacity.

No.2 peaches shall be all such sound fruit as is not good enough for
No. l's, such as small, slightly uneven surface, greens, ripes or slight
-defects of whatsoever kind,' but suitable for market purposes and for
reasonably distant shipments. Each and every package of fruits and
vegetables offered for sale or shipment shall have plainly stamped on it
the grade of such fruits or vegetables and the name and postoffice ad
dress of the person shipping the same, provided that this shall apply only
to shipments of such fruits and vegetables as have grades established by
law.

Culls. Any and all peaches that are too small in size, ill shaped and
poor in general quality to measure up to any of the above grades shall
be known as culls, unfit for market purposes, and shall not be shipped
unless branded "Culls" and shipped in a separate consignment.

Texas Standard Peach Packs. The standard peach packs for six
basket crate shall be eight in number; namely, 72's, 96's, 138's, 162's,
180's, 216's, 270's and 324's.

To pack 72's. (Begin at end of basket.)-Place 1 and 2 alternately
in 4 rows, two layers high, 6 to the layer on end, blossom end up.

To Pack 96's. Place 2 and 2 alternately in 4 rows, 2 layers high, 8
to the layer on end, blossom end up.

To Pack l38's. Place 2 and 1, alternately in 5 rows, 3 layers high,
8 and 7 alternately to the layer, flat.

To Pack 162's. Place 2 and 1 alternately in 6 rows, 3 layers high,
9 to the layer, flat.

To Pack 180's. Place 2 and 2 alternately in 5 rows, 3 layers high,
10 to the layer, flat.

To Pack 216's. Place 2 and 2 alternately in 6 rows, 3 layers high,
12 to the layer, flat.

To Pack 270's. Place 3 and 3 alternately.in 5 rows, 3 layers high,
15 to the layer, flat.

.

To Pack 324's. Place 3 and 3 alternately in 6 rows, 3 layers high,
18 to the layer, flat.

All packages must be filled tight, in all layers from bottom to top,
and extend approximately 1 inch above the top rim or edge of the pack
age, whether it be a bushel basket, crate basket, or box. All peaches in
the same crate or package shall be as nearly as possible of a uniform de
gree of ripeness.

(b) Texas Standard Tomato Crades and Packs. Texas standard
tomato grades may be two in number; namely, Fancy and Choice.

Texas standard tomato packs shall be seven (7) in number for the
sir basket crate, and nine (9) in number for the four basket crate and
the manner in which tomatoes are packed will partly determine their
grade.

Texas Standard Six Basket Crate. Fancy. To Pack 72's. Place 2
and 2 alternately in 3 rows, 2 layers high, 6 to layer, blossom end up, 12
to the basket.

To Pack 84's. Place 2 and 2 alternately in 4 rows on edge 8 to the
layer �or first layer, and 2 and 2 alternately in 3 rows, flat, blossom end
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up, 6 to the layer for first layer, and 3 and 3 alternately in 3 rows, on

edge, blossom end out; 9 to the layer for the second or last layer; 15
to the basket.

To Pack 108's. Place 3 and 3 alternately in 3 rows, on edge, 9 to the
layer for the first layer, and 3 and 3 alternately in 3 rows on edge, blos
som end out, 9 to the layer for the second or last layer, 18 to the basket.

Choice: To Pack 120's. Place 2 and 2 alternately in 4 rows, on edge,
8 to the layer for the first layer, and 3 and 3 alternately in 4 rows, on

edge, blossom end out, 12 to the layer for the second or last layer, 20 to
the basket.

To Pack 144's. Place 3 and 3 alternately in 4 rows, on edge, 12 to
the layer for the first layer and 3 and 3 in 4 rows, on edge, blossom end
out, 12 to the layer for the second or last layer, 24 to the basket.

To Pack 180's. Place 3 and 3 alternately in 5 rows, on edge, blossom
end out, 15 to the layer for the second or last layer, 30 to the basket.

Texas Standard Four Basket elate: Fancy:
To Pack 48's. Place 2 and 2 alternately in 3 rows, fiat, blossom end

up, 6 to the layer for the first layer and 2 and 2 alternately in 3 rows,
fiat, blossom end up, 6 to the layer for the second or last layer, 12 to the
basket.

To Pack 56's. Place 2 and 2 alternately in 4 rows, on edge, 8 to the
layer for the first layer and 2 and 2 alternately in 3 rows', fiat, blossom
end up, 6 to the layer for the second or last layer, 14 to the basket.

To Pack 60's. Place 2 and 2 alternately in 3 rows, flat blossom end
-

up, 6 to the layer for the first layer, and J and 3 alternately in 3 rows, on

edge, blossom end out, 9 to the layer for the second or last layer, 15 to
the basket.

To Pack 64's. Place 2 and 2 alternately in 3 rows, fiat, blossom end
up, 6 to the layer for the first layer, and 1 and 2 alternately in 7 rows, on

edge, blossom end out, 10 to the layer, 16 to the basket.
To Pack 72's. Place 3 and 3 alternately in 3 rows, on edge, 9 to the

layer, for the first layer, and 3 and 3 alternately in 3 rows, on edge, blos
som end out, 9 to the layer for the second or last layer, 18 to the basket.

Croice.
-

To Pack 84's. Place 3 and 3 alternately in 3 rows, on edge, 9 to the
layer, for the first layer, and 3 and 3 alternately in 4 rows, on edge, blos
som end out, 12 to the layer for the second or last layer, 21 to the basket.

To Pack 88's. Place 3 and 3 alternately in 3 rows, on edge, 9 to the

layer for the first layer and 1 and 2 alternately in 9 rows, on edge, blos
som end out, 18 to the layer, 22 to the basket.

To Pack 96's. Place 3 and 3 alternately in 4 rows, on edge, 12 to the

layer for the first layer, and 3 and 3 alternately in 4 rows, on edge, blos
som end out, 12 to the layer for the second or last layer, 24 to the basket.

To Pack 104's. Place 1 and 2 alternately in 9 rows, on edge, 13 to
the layer for the first layer, and 1 and 2 alternately in 9 rows, on edge,
13 to the layer, blossom end out, for the second or last layer, 26 to the
basket. All tomatoes in the same crate or package shall be as nearly as

possible of a uniform degree of ripeness.
All fruit for both fancy and choice grades must be sound and free

from undesirable scars, cat faces, and damage from insects or other
causes.

(c) .Texas Standard Orange Grades. Texas orange, satsuma, tan

gerine and grape fruit grades may be four in number, namely; Fancy
Bright, Bright, Fancy Russet and Russet.

Fancy Brights shall be bright color, shapely form, practically free
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from any skin defects or blemishes, fine texture, reasonably thin, heavy,
juicy and free from frost damage.

Brights shall show fairly bright color, texture not as fine or smooth
as Fancy Brights, skin thicker, and nay have other reasonable skin de
fects that do riot affect the merchantable quality of the fruit.

Fancy Russets shall be of same general -quality as Fancy Brights,
except in color, which shall be "Golden" russet.

Russets shall be same general quality as Brights, except in color,
which .may be rusty brown, not "Golden" enough for fancy Russets.

Texas Standard Orange Packs. The Standard orange packs shall be
8 in number; namely, 96's, 126's, 150's, 176's, 200's, 216's, 252's and 288's.

To Pack 96's. Put 3 and 3 alternately in 4 rows, 4 layers high, 12 to

layer.
To Pack 126's. Put 3 and 2 alternately in 5 rows,S layers high 13

and 12 alternately to layer.
To Pack ISO's. Put 3 and 3 alternately in 5 rows,S layers high, 15 to

the layer.
To Pack 176's. Put 4 and 3 alternately in 5 rows,S layers high, 18

and 17 alternately to the layer.
To Pack 200's. Put 4 and 4 alternately in 5 rows,S layers high, 20 to

the layer.
To Pack 216's. Put 3 and 3 alternately" in 6 rows, 6 layers high, 18 to

the layer.
To Pack 252's. Put 4 and 3 alternately in 6 rows, 6 layers high, 21 to

the layer.
To Pack 288's. Put 4 and 4 alternately in 6 rows, 6 layers high, 24 to

the layer.
The Standard Satsuma and Tangerine packs shall be 7 in number;

namely, 90's, 106's, 120's, 168's, 196's, 216's and 224's.
To Pack 90's. Put 3 and 3 alternately in 5 rows, 3 layers high, 15 to

the layer. ,

To Pack l06's. Put 4 and 3 alternately in 5 rows, 3 layers high, 18
and 17 alternately to the layer.

To Pack 120's. Put 4 and 4 alternately in 5 rows, 3 layers high, 20 to
the layer.

To Pack 168's. Put 4 and 3 alternately in 6 rows, 4 layers high, 21 to
the layer.

To Pack 196's. Put 4 and 3 alternately in 7 rows, 4 layers high, 25
and 24 alternately to the layer.

To Pack 216's. Put 5 and 4 alternately in 6 rows, 4 layers high, 27 to
the layer.

To Pack 224's. Put 4 and 4 alternately in 7 rows, 4 layers high, 28 to

the layer.
All oranges, satsumas and tangerines to conform to this standard

must be packed "stem-in, twist" with blossom end down in first layer
and stem end down 'in all other layers.

(
.

The standard grapefruit packs shall be 7 in number; namely, 28's,
36's, 46's, 54's, 64's, 80's, 96's.

To Pack 28's. Put 2 and 1 alternately in 3 rows, 3 layers high, 5 and
4 alternately to the layer.

To Pack 36's. Put 2 and 2 alternately in 3 rows, 3 layers high, 6 to
the layer.

To Pack 46's. Put 3 and 2 alternately in 3 rows, 3 layers high, 8 and
7 alternately to the layer.

..

To Pack 54's. Put 3 and 3 alternately in 3 rows, 3 layers high, 9 to
the layer.

.
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To Pack 64's. Put 2 and 2 alternately in 4 rows, 4 layers high, 8 to
the layer.

To Pack 80's. Put 2 and 2 alternately in 4 rows,S layers high, 8 to
the layer.

To Pack 96's. Put 3 and 3 alternately in 4 rows, 4 layers high, 12 to
the layer.

All grapefruit to conform to this standard must be packed on edge,
except the 80 pack, which sho?-ld be packed fiat in same manner as

oranges.
Provided that in the enforcement of the above standards of grade

and and pack an allowance may be made of not exceeding ten per cent

difference in size between the fruit on top and in the interior of the

package. And provided further that a variation of not more than three

per cent of actual count may be made in the number of any kind of fruit
prescribed for each particular pack. [Act April 2, 1917, ch. 181, § 2.]

Art. 7846bb. Culls.-Any and all fruits and vegetables for which
standard "grades and packs" are established in this Act, or for which
standard grades and packs may be hereafter promulgated by the Com
missioner of Agriculture under the authority of this Act, that are too
small in size, ill shaped, and too poor in general quality to measure up
to the grades herein established, shall be classed as "culls," and shall
not be shipped, unless branded "culls" and shipped in a separate con

signment. [Act Sept. 20, 1917, ch. 6, § 1.]
See note under art. 7846a.

Art. 7846c. Manufacture and sale of containers; proviso.-That
from and after the taking effect of this Act it shall be unlawful for any
manufacturer of crates, boxes or baskets for the shipment of fruits and
vegetables in this State to manufacture or sell any similar Crate, box or

basket of different size or dimensions from the standards prescribed in
this Act. Provided that all manufacturers of crates, boxes and baskets
in this State shall be allowed to sell all crates, boxes or baskets of a dif
ferent size which they may have on hand or in stock when this law
takes effect, and the penalty hereinafter provided for the violation of this
Act shall not apply to manufacturers for selling crates, boxes or baskets
in stock when this Act takes effect, until January 1, 1918. [Act April 2,
1917, ch. 181, § 3.]

.

Art. 7846d. Commissioner of Agriculture shall enforce act and make
rules and regulations, etc.-The Commissioner of Agriculture is hereby
authorized and empowered to enforce all the provisions of this Act, and
he shall-promulgate and publish all necessary rules and regulations for
the enforcement of this law, and such other information as will aid fruit
and truck growers and the manufacturers of containers in complying
with the provisions of this Act. [Id., § 4.]

Art. 7846e. Appointment of inspectors ; expense; certificate of in
spection.-It shall be the duty of the Commissioner of Agriculture to ap
point inspectors to inspect fruits and vegetables at the different shipping
or loading stations in this State when called upon by the growers, .ship
pers or shippers' agents representing the growers, .and the expenses of
such inspectors shall be paid by said growers, shippers or shipper's agents
where two or more shipper's agents are operating at the same shipping
point and one of them requests, a State Inspector and such inspector is
appointed by the Commissioner of Agriculture, each shipping agency at
said shipping point shall be required to come under the State Inspection
and each shall pay his pro rata share of the expense of inspection.
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The Commissioner of Agriculture shall furnish a blank form of cer

tificate to all State Inspectors, to be filled out by them to accompany
each car load of fruits and vegetables where State inspection is enforced.
Said certificate shall contain the name and number of the car, the kind
and grade of the fruits or vegetables, and number of packages contained,
the date of shipment and name of the inspector, together with the words,
"Graded and Packed under State Inspection." [Id., § 5.]

Art. 7846f. Commissioner of Agriculture may promulgate other
standards of containers, packs, and grades.-The Commissioner of Agri
culture is hereby authorized and empowered to promulgate and publish
other standards of "containers, packs and grades," conform to such
standards as may hereafter be promulgated and established by the Sec
retary of Agriculture in pursuance of act of Congress conferring such
authority upon the Secretary of Agriculture. The Commissioner of
Agriculture may also promulgate and publish other standards of "con
tainers, packs and grades," when in his judgment there is 9- general pub
lic demand for the promulgation of such "containers, packs and grades,"
and the best interest of the fruit and truck growers of the State will be
served by the establishment of such standards. [Id., § 6.]

Note.-Sections 7 and 8 impose criminal penalties for violation of the act and are set
forth post as arts. 993lh and 993lha of the Penal Code.

Art. 7846g. Partial invalidity.-The holding of any section or any
provision of this Act, void or invalid, by any court of competent juris
diction in this State shall in no wise vitiate or invalidate any other sec

tion or provision of this Act. [Id., § 9.]
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TITLE 135

WILLS
Art.
'7855.
7856.
7857.
7858.
'7859.
7866.
'7867.
'7872.

Persons competent to make a will.
What may be devised, etc., by will.
Requisites of a will.
Will wholly written by testator.
Revocation of written will.
Children born after making of will.
The same.

Husband or wife may authorize sur

vivor to manage separate estate.

Art.
7874. To be recorded, etc.
7875. Foreign wills.
7877. Shall take effect, etc.
7878. Shall operate as notice.
7878a. Sale by foreign executor or trustee

under power in will.
7878b. Validation of sales previously made.

Article 7855. [5333] Persons competent to make a will.
Mental capacitY.-Facts which must be proved, see art. 3271 and notes.
If, at the execution of a will, testator did not have sufficient mental capacity to un

·derstand what he was doing, and the nature and extent of his property, and the objects
·of his bounty, it should not be allowed to stand. In re Bartels' Estate (Civ, App.) 1611:
'S. W. 859.

Testamentary incapacity implies the want of intelligent mental power. Scott v.

'Townsend, 166 S. W. 1138, 106 Tex. 322, reversing judgment (Civ. App.) 159 S. W. 342.
That testator at the time of the execution of his will labored under the delusion of

having made advancements, when he had made none, does not alone raise the issue of
insane delusions. Kell v. Ross (Ctv. App.) 175 S. W. 752.

Instruction as to testamentary capacity held not erroneous as requiring a higher de
gree of mental capacity than is required by law. Wolnitzek v. Lewis (Civ. App.) 183
S. W. 819.

Undue lnfluence.c=T'he undue influence which will vitiate a will must be exercised at
the time of the making of the will. Holt v: Guerguin (Civ. App.) 156 S. W. 581, judg
ment reversed 106 Tex. 185, 163 S. W. 10, 50 L. R: A. (N. S.) 1136.

"Undue influence" means substantially such power or control of the mind and con

-duct of one person by another as in some measure destroys the free agency of the person
upon whom such influence is exercised, and prevents the exercise of that discretion
which the law requires of testator when executing his will. Scott v. Townsend (Civ.
App.) 159 S. W. 342, judgment reversed 106 Tex. 322, 166 S. W. 1138.

The term "undue influence" means that testator's volition and free agency have
'been overcome by importunities and arguments of the person charged to induce testator
to make the will. Mayes v. Mayes (Civ. App.) 159 S. W. 919.

Undue influence cannot be predicated alone upon the fact that the will is unfair or

unjust, and consequently unnatural, but there must be also some evidence that some

person in a position to exercise influence over the mind of testator unduly exercised it.
In re Bartels' Estate (Civ. App.) 164 S. W. 859.

Undue influence held of itself to imply the existence of a mind strong enough to
'make a valid will, if unhindered by dominant influence, and, although the mind is not
reduced to a state of incapacity, to be shown if as a result of its exertion independence
·of will and action are subjected and surrendered. Scott v. Townsend, 166 S. W. 1138,
106 Tex. 322, reversing judgment (Civ. App.) 159 S. W. 342.

Persuasion, entreaty, and the like are not alone sufficient to set aside a will on the
.ground of undue influence. Rounds v. Coleman (Civ. App.) 189 S. W. 1086.

Undue influence must be exerted at the time of making the will. Id.
On issue of undue influence, the physical and mental weakness of testatrix, her age,

-etc., might be considered in determining whether her will was of sufficient strength to
.make the instrument her act and deed. Id.

Art. 7856. [5334] What may be devised, etc., by will.
Cited, Anderson v. Menefee (Civ, App.) 174 S. W. 904.

Art. 7857. [5335] Requisites of a will.
Cited, Kell v. Ross (Civ. App.) 175 S. W. '752.

Testamentary intent.-Whenever a person deceased has executed a paper which
-does not upon its face clearly evidence a testamentary character, the courts cannot trans
form it into a will by the aid of parol evidence. Maris v. Adams (Civ. App.) 166 S.
W.475.

Parol evidence showing the situation of the testator or the, surrounding circumstances
oat the time of executing the will is admissible only after the court has decided that the
instrument was executed with a testamentary intent, and therefore constitutes a will,
.and is not admissible to show the character of the instrument. Id.

Under this article, parol evidence as to the testator's intent is not admissible, except
to explain a latent ambiguity, which can never arise as to the question of testamentary
intent. Id.

A paper asking B. and A. to accept this, and a note payable to them "15 after date,"
<both Signed by V., and inclosed in a sealed envelope, on which was written "Notes" and
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B.'s name, did not show an intent to make a testamentary disposition, the criterion of
which is whether by intendment it takes effect at the maker's death, vesting no earlier
interest in the beneficiary. Id.

Form of Instrument-Deed or will.-An instrument purporting to transfer property
from a husband to his wife held a deed and not a will. Stevens v. Haile (Civ. App.) 162
S. W. 1025.

In case of doubt, a deed should be construed to be a conveyance, where that will make
it operative, and not as a will which would avoid it. Id.

An instrument, in form of a deed executed, recorded, and delivered, will not be con

strued to be a will because of a provision that the grantors should occupy the land un

til their death. Emerson v. Pate (Civ. App.) 165 s. W. 469; Emerson v. Rice (Civ. App.)
165 S. W. 471.

An instrument whereby a husband conveyed all his property to his wife and children
with the

.

right to control the property for his life held a deed, within Rev. St. 1911, art.
1111, and not a will. Low v. Low (Civ. App.) 172 S. W. 590.

The court, in determining whether an instrument disposing of property is a deed or

will, will give effect to the intention of the maker. Id.
Instruments conveying a present interest are deeds, and not wills, and the grantor

can in no way impair or· destroy their effect. Jung v. Petermann (Civ. App.) 194 S.
W.202.

Attestation.-Papers alleged to constitute a testamentary disposition of property.
which were not attested, were insufficient as a formal will under this article. Maris v.

Adams (Civ. App.) 166 S. W. 475.

Signature of testator.-Under this article, an instrument was not valid as a will,.
where it was not signed with testator's name by himself or by some one else by his dt
rection, though his name was recited in its body. Armendariz de Acosta v. Cadena (Civ.
App.) 165 S. W. 555.

Art. 7858. [5336] Will wholly written by testator.
In general.-An envelope on which was written "Notes" and B.'s name, a paper in

closed asking B. and A. to accept this, and a note to A. and B. also inclosed, both signed
by V., in whose handwriting all was written, except the printed portion of the note, did.
not constitute a holographic will, because not "wholly written by the testator," as re

quired by this article: Maris v. Adams (,Civ. App.) 166 S. W. 475.
Wher� a printed form is used in writing a will, so that it consists partly of the

printing and partly of the clauses written by the testator, no part of it can be admitted
to probate as his holographic will under this article. Id.

Evidence in a will contest held to show that the will propounded for probate was in
the handwriting of the testatrix. Rounds v. Coleman (Civ, Ap,P.) 189 s. W. 1086.

Art. 7859. [5337] Revocation of written will.
In general.-No valid written will can be revoked, except in one of the modes pointed.

out by the statute. Evans v. Evans (Civ. App.) 186 S. W. 815.

Subsequent wlll.-If a will leaving a certain sum to G. and the rest to testator's
heirs was executed after the execution of an alleged will, consisting of a letter and a

note to B. and A., both signed by testator, it had the effect of revoking such alleged will,..
if any there was, though it was claimed that such was not testator's intention.. Maris v,

Adams (Civ. App.) 166 S. W. 475.
.

Joint will.-A joint will executed by husband and wife, which gives to the survivor'
a life estate in the entire property, is executed on a valid consideration, and the husband
probating it on the death of the wife acquiescing in its provisions and taking possession
of the property cannot revoke it. Larrabee v. Porter (Civ, App.) 166 s. W. 395.

Art. 7866. [5344] Children born after making a' will.
In general.-Child adopted by testator under Rev. St. 1911, arts. 1, 2, subsequent to

the execution of his will, was not a child within articles 7866, 7867, and not entitled to
inherit any of testator's property. Evans v. Evans (Civ. App.) 186 s. W. 815.

Art. 7867. [5345] The same.

In general.-Child adopted by testator under Rev. St. 1911, arts. 1, 2, subsequent to
the execution of his will, wae not a child within articles 7866, 7867, and not .entitled to

inherit any of testator's, property. Evans v. Evans (Civ. App.) 186 S', W. 815.

Art. 7872. [5350] Husband or wife may authorize survivor to

manage separate estate.

See notes under title 52, chapters 12 and 14.

Art. 7874. [5352] TO' be recorded, etc.
Conclusiveness of record-Bona fide purchasers.-Where a. joint and mutual will ex

ecuted by husband and wife was probated by the husband surviving and he took posses
sion of the property given him for life, with remainder to their daughters, a woman sub
sequently marrying him, under an agreement by him to convey to her his interest, was
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chargeable with notice of the 'will, and not an innocent purchaser for value. Larrabee
v. Porter (Civ. App.) 166 S. W. 395.

Art: 7875. [5353] How foreign will may be proved.
Purpose of act.-Purpose of this article and art. 7877, is to permit one owning land

under will probated in sister state to preserve muniment of title without probating will,
under article 3276. .Lano v. Miller & Vidor Lumber Co. (Civ. App.) 1�6 S. W. 100.

Effect of probating and recording.-The probating and recording in Texas of a foreign
will, was evidence of the death of the testator. Keenon v. Burkhardt (Civ. App.) 162 S.
W.483.

Art. 7877. [5355] Shall take effect, when.
In general.-Where a foreign will properly probated has been duly recorded as re

quired by art. 7875, the title to the property of testator passes, under this article to the
devisees without proof of death, heirship, or any other thing than the identity of the
devisees, except in the event of a contest within four 'years, under article 7875. Keenon
v. Burkhardt (Civ, App.) 162 S. W. 483.

Purpose of act.-Purpose of this article and art. 7875, is to permit one owning land
under will probated in sister state to preserve muniment of title without probating will,
under article 3276. Lane v. Miller & Vidor Lumber Co. (Civ, App.) 176 S. W. 100.

Art. 7878. [5356] Shall operate as notice, etc.
Cited, Keenon v. Burkhardt (Civ. App.) 162 S. W. 483.

Art. 7878a. Sale by foreign executor or trustee under power in will.
- When any foreign will, filed and recorded in this' State, as authorized
by Articles 7875', 7876; 7877 and 7878, Revised Civil Statutes, 1911, power
is given to an executor or trustee to sell any real or personal property
situated in this state, no order of court shall be necessary to authorize
such executor or trustee to make such sale and execute proper convey
ance, and whenever any particular directions are given by a testator in

any such will respecting the sale of any such property situated in this
state, belonging to his estate, the same shall be followed unless such
directions have been annulled or suspended by order of a court of com-

petent jurisdiction. [Act March 22, 1915, ch. 69, § 1.]
,

Explanatory.-This act took effect 90' days after March 20, 1915, the date of ad
journment of the legislature. The act amends "Chapter 1, Title 135, of the Revised
Civil Statutes of T'exas, 1911, relating to wills, by adding thereto article 7878a and
7878b," etc.

Art. 7878b. Validation of sales previously made.-All sales and con

veyances of real and personal property within this state which have been
heretofore made by executors or trustees under foreign wills, duly filed
and recorded, as provided in Articles 7875, 7876, 7877, and 7878, Revised
Civil Statutes, 1911, where such wills confer upon the executors or trus

tees the power to sell such real or personal property, be and the same

are hereby validated, and the record of such conveyance or releases here
tofore made shall have the same effect as if they were made and record
ed after the passage of this Act, and that all laws and parts of laws in
conflict herewith are hereby in all things repealed. [Id.]

DECISIONS RELATING TO TOPIC IN GENERAL

3. Contracts to devise or bequeath.-Under invalid deed of adoption. treated as a con

tract to leave property to the child attempted to be adopted, held that he was entitled
to the amount of property which he would have received if he had been a coheir with
the other legal heirs, plus $1,000. Thompson v. Waits (Civ. App.) 159 S. W. 82.

Instrument attempting to adopt a child, but ineffective as such, held a valid con

tract to leave a portion of the property of the makers to such child. Id.
A contract by which parties agree to leave a portion of their property to another, upon

'compliance therewith by the beneficiary, is enforceable in equity. Id.
A contract upon a valuable constderatton that one of the parties will, at his death,

leave property to the other is valid and enforceable. Bridgewater v. Hooks (Civ. App.)
159 S. W. 1004.

The rights of one to whom an intestate had agreed to leave all of his property upon
his death was subject to the right of administration upon the �state if necessity therefor
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existed, and hence he was not entitled to possession of the intestate's property as against
the administrator. Id.

A valid contract to devise or bequeath property to another is enforceable. Masterson
v. Harris (Sup.) 174 S. W. 570, answer to certified questions conformed to (Civ, App.) 179>
S. W. 284.

An agreement to make a will in return for services must be fully and satisractortlv
proved. Dyess v: Rowe (Civ. App.) 177 S. W. 100l.

In an action for breach of an agreement to make a will in claimant's favor, evidence
held insufficient to establish any agreement under which claimant rendered services. Id.

Where deceased breached a contract to make a will in consideration of services, sutn
may be maintained either for specific performance or on a quantum meruit. Id.

Contracts to pay for services rendered by bequest are subject to same rules of con

struction as contracts generally. Henderson v. Davis (Civ. App.) 191 S. W. 358.
Courts require more satisfactory evidence to establish agreements to devise land in

consideration of personal services than usually accepted aE' sufficient proof of contracts
generally. Id.

Measure of damages for breach of a contract to devise land is same as for breach
of contract to convey, which ordinarily is 'value of land. Id.

In an action against the estate of a decedent, evidence held insufficient to establish
an alleged express agreement of decedent to devise land to plaintiff in consideration of
personal services to be rendered. 10..

A cents-act with mother that, in consideration of her surrendering custody and serv

ice of her minor child, the other will educate minor and leave him all property possessed
at death, is valid, and may be specifically enforced by minor where no statute is contra
vened. Cubit v. Jackson (Civ. App.) 194 S. W. 594.

6. Reasonableness.-Unreasonableness of a proposed will, in view of testator's family
relations, even in the absence of explanation, is insufficient to justify setting it aside.
Mayes v. Mayes (Civ. App.) 159 S. W. 919.

When a will has been properly executed, it ought not to be set aside because the dis
posrtton made is unequal or unfair. In re Bartels' Estate (Civ. App.) 164 S. W. 859.

8. Validity of bequests In general.-The right of the owner of property to dispose
of it by will should be as jealously guarded as any other property right. In re Bartels'
Estate (Civ, App.) 164 S. W. 859.

Invalidity of provisions of testator's will regarding his daughters as violating the rule
against perpetuities held to invalidate the whole will. Anderson v: Menefee (Civ. App.)
174 S. W. 904.

The devise and bequest of the residue of a testatrtx's estate to a college to erect a.

main building and dormitory, and any balance to constitute a perrnanant fund for the col
lege to be used in the same manner as the present permanent fund of such institution
as directed by a named will, held valid. McKnight v. Cage (Civ. App.) 183 S. W. 854.

A testator can dispose of his property by will in any manner he sees fit, provided he.
does, not contravene the law of the state. West v. Glisson (Civ, App.) 184 S. W. 1042.

11. Construction-Law governing.-In construing a will the intent of the testator as

expressed in the whole instrument, when read in the light of the circumstances sur-round
ing the testator when the will was written, must govern. Lindsey v. Rose (Civ. App.)
175 S. W. 829.

Intention of testator manifested by language of will as a whole controls any par
ticular paragraph. Johnston v. Reyes (Civ. App.) 183 S. W. 7.

A testator's intention must be gathered from the context of the will and the language
used to express his intention. Hunting v. Jones (Civ. App.) 183 S. W. 858.

The entire will must be looked to to ascertain the testator's intention, and, if possi
ble, each clause muet be constr-ued so as to harmonize with all other clauses. West v:
Glisson (Civ. App.) 184 S. W. 1042.

12. -- Intention of testator.-It is the duty of courts to construe a will so as,

to carry into effect the will of the testator. West v. Glisson (Civ. App.) 184 �!. W. 1042.
A cardinal rule in the interpretation of wills is that the intent of the testator is the

object to be ascertained. Hagood v. Hagood (Civ. App.) 186 S. W. 220.

13. -- Language.-In construing an alleged will, -conststing of a writing asking B.
and A. to "please except this," and a note to them, both signed by V., and inclosed in
a sealed envelope, the word "except" will be treated as meaning" "accept." Maris v;

Adams (Civ. App.) 166 S. W. 475.
Language of will held assumed to have been used in usual and ordinary sense, un

less a different sense clearly appears to have been intended. Hunting v. Jones (Civ, App.)
183 S. W. 858.

Words in a will are to be construed in their ordinary meaning, unless the context
shows that a different meaning should be given. West v. Glisson (Civ. App.) 184 S. W.
1042.

15. -- I nstruments construed t�gether.-A note which was found with a letter
asking the payees to accept "this," in a sealed envelope, indorsed "Notes," was not in

corporated into the letter by reference, so as to constitute a will, as the reference was

too indefinite and ambiguous, and required parol evidence to explain it. Maris v. Adams
(Civ. App.) 166 S. W. 475.

In order to incorporate a separate instrument into a will by reference, it must be in
existence at the time of the execution of the will, which fact must appear upon its face,
and the instrument intended must be described in clear and definite terms. Id.

If parol evidence was admissible to show that a writing asking B. and A. to accept
this, and a note to them both signed by V., were found together in a sealed envelope, and
if the note was properly incorporated into the writing by reference, then aU three wera-
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to be considered and construed together in determining whether they could be probated as

a will. ld. .

-

16. -- Time of speaklng.-A will speaks from the death of testator, not as of the
date of its execution. Hagood v: Hagood (Clv. App.) 186 S. W. 220.

17. -- Evidence in aid of.-Where plaintiffs claimed that as heirs of testatrix they
were entitled to her interest in a banking firm, evidence of the value of testatrtx's, es

tate held admissible to show that they were entitled to no such interest, for otherwise·
there would be insufficient funds to discharge specific bequests. McKnight v. Cage (Civ.
App.) 183 S. W. 854.

19. Devisees and legatees-Helrs.-Under an agreement relating to the dlssolutton
of the partnership, incorporated into a will, held, that heirs of a deceased member were

not entitled to the member's interest; the agreement providing that it might go to legal
representatives as well as heirs. McKnight v. Cage (Civ. App.) 183 S. W. 854.

Words "heirs," "heirs of the body," etc., held words of limitation with well-defined
and fixed meaning and as. respects real estate to be understood in a technical sense, un

less explained by other words or the context. Hunting v. Jones (Civ. App.) 183 S. W. 858.
A clause in a will held to give each group of children by different wives one-half of

testator's interest, excluding the community interest of his first wife, in order to prevent
disinheritance of some of her children. Cox v. George (Civ. App.) 184 S. W. 326.

In a will giving the property to the daughter of testatrix in fee, but, if she should
die without heirs of her own, then to another, the word "heirs" means children. West
v. GlIsson (Civ. A"pp.) 184 S. W. 1042.

The word "heirs" as a word of ,description will not always be taken in its strict legal
significance, where testator's intention to use it in a different sense is shown, and it may
be used to describe those who answer to the description at a specified time after testator's.
death. Craig v. McFadden (Civ. App.) 191 S. W. 203.

20. -- Classes.-Under a will devising property to the children of testatrix's child,
only the children in being or en ventre sa mere at the time of· testatrix's death would
take under the will. James v. James (Civ. App.) 164 S. W. 47.

A class in the law of wills is where several persons, answertng the same description,
sustain the same relation to the legacy, so that one word describes them all; each taking
an equal share in the property originally and absolutely. Hagood v. Hagood (Civ. App.).
186 S. W. 220.

.

Gifts· to a class, as the term iel used in construing wills, orefers to persons in the ag
gregate bearing a- certain relationship to testator or each other, and a devise to part of
a class will not constitute the favored members a class in legal contemplation, unless the
will expressly declares the individuals are to enjoy the right of survlvorshtp, ld.

Where testator's will 'read that it devised to his brothers (naming two of them) all
his property, such will did not .make a devise to a class, and, where one devisee prede
ceased testator, the surviving brother- did not take the entire property. ld.

24. Survivorship.-Where deviE€ is made to two Or more persons as class, and one

or more die before testator, surviving legatee or legatees take testator's entire estate,
including such part as the will bequeathed to the legatee who predeceased testator. Ha
good v. Hagood (Civ. App.) 186 S. W. 220.

25. Description of property.-The courts favor a construction of a general disposi
tion of property of which the testator owns only a share which disposes of only that
share. Cox v. George (Civ. App.) 184 S. W. 326.

27. -- Community property.-Where a will is uncertain as to whether testator dis
posed only of his own property or included that which belonged to his wife, the will will
be construed to simply dispose of his estate, and the wife, taking under the will," does
not thereby relinquish her ree-stmple title to her community share. Gulf, C. & S. F.
Ry, Co. v. Brandenburg (Civ. App.) 167 S. W. 170.

A will whereby testator "lent" unto his wife for life all of his estate, and after her
death all his property should be divided among his legal heirs, disposed only of his com

munity interest in the estate, and the wife, electing to take under the will, did not relin
quish her fee-simple title to her community share. Id,

Will, though disposing of community interest of both husband and wife in other prop
erty, held to dispose of only testator's one-half of "my personal property not appropriated
or described" and "my money on deposit." Payne v. Farley (Civ. App.) 178 S. W. 793.

A devise by husband, as "my real estate," of community lands .prevlously devised by
wife, held to be a devise of his own interest only under rule that court will lean as far
as possible in favor of construction which shows intention to convey only testator's in
terest. Avery v. Johnson (Sup.) 192 S. W. 542.

28. Estates created-Limitation over.-A bequest to the husband of testator's incom
petent daughter, M., should there be one, held not a condition, on the happening of which
the estate in remainder was to vest in the children of testator's brother, but a limitation
so that, on the daughter dying without husband and without issue, there was no in
testacy as to the remainder of the estate. Lewis v. Walker (Civ. App.) 162 S. W. 30.

A will, which, after creating trust for particular purpose, gave residuary estate to
wife for life, with remainder to children, the wife having power to sell or incumber it
with consent of majority of children held to create a remainder in the children. Ward
v. Caples (Civ. App.) 170 S. W. 816, judgment affirmed Caples v. Ward (Sup.) 179 S.
W.856.

A will giving property in fee with a conditional gift to another, held to give property to
the other on condition the former left no surviving children, West v. Glisson (Clv. App.)
18-4 S. W. 1042.

The absolute estate in fee granted by one clause of a will, held limited by a follow
ing clause granting the . property to another, on death without issue of first taker. ld.
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29. -- Fee slmple.-A will giving testator's entire property to his wife in the first
clause, and thereafter providing that whatever might be left at her death should be
equally divided between testator's and her relatives, but that she should have free pow
er of disposition, did not limit her rights in the property to a life estate, and the rela
tives could not pursue the proceeds of the property sold by the wife. Feegles v.

Slaughter (Civ. App.) 182 S. W. 10.
A will leaving property to a legatee and "in case she dies" to others held to give

a fee to the legatee where she survives testator. Johnston v. Reyes (Civ. App.) 183 S.
W.7.

A will giving property to testatrix's daughter, with a conditional gift of the proper
ty or "the residue of the sam.e" to another, held to give the daughter the absolute pow
er to dispose of the property in her lifetime. West v. Glisson (Civ. App.) 184 S. W.
1042.

The estate created by a will giving the property to a daughter and her heirs in fee,
with a provision that, if she die without children, it or the residue shall go to another,
is a qualified fee. Id.

30. -- Rule in Shelley's Case.-Where· the testator devises a life estate in lands
to his son and the remainder .to his heirs, and his heirs predecease the devisee, the life
tenant takes the fee under the rule in Shelley's Case. Reeves v. Simpson (Civ. App.)
182 S. W. 68.

Will devising land to testator's son during his lifetime and at his death to revert to
"his heirs by his present wife," held under the rule' in Shelley's Case to give the son

a fee-simple title. Hunting v. Jones (Civ. App.) 183 S. W. 858. •

Devise for life with remainder to heirs whether to heirs generally or to heirs of
the body general or special, held to vest fee-sim.ple title in the first taker. Id.

31. -- Life estate.-Will construed, and held to vest in testatrix's stepson an es

tate for life in her homestead not confined to his' personal use, so that on his abandon
ment of the property as a home it was subject to his debts. Johnson v. Goldstein (Civ.
App.) 173 S. W. 458.

31V2' Use and Occupatlon.-A devise of the use and occupation of land passes an

estate therein not confined to the devisee's personal use unless the context requires it .

.Johnson v: Goldstein (C'iv. App.) 173 S. W. 458.

32. Vested and contingent estates.-Wbere a will leaves in doubt whether a devise
or bequest is so remote as to violate the rule against perpetuities, the doubt will be re

solved to vest the title at the earliest possible moment so as to uphold the will. Ander
son v. Menefee (Civ. App.) 174 S'. W. 904.

General devise to a wife for life with full power of disposition held to render re

maindermen's interests contingent and subject to defeasance. Young v. Campbell (Civ.
App.) 175 S. W. 1100.

A remainder is vested where there is a person in being who would have an im
mediate right to the possession upon the termination of the intermediate estate. Caples
v, Ward (Sup.) 179 S. W. 856, affirming judgment Ward v. Caples (Civ. App.) 170 S.
W.816.

Where testator bequeathed his residuary estate for life, with remainder over to his
children, directing that the descendants of any remainderman dying before the life
tenant should succeed to the remainderman's share, such direction will be construed to

prevent lapsing of the remaindermen's legacies, and not affecting the vested character
of the remainders. Id.

Where testator bequeathed his residuary estate for life, with remainder over to his
five children, the life tenant being granted power of disposition with the consent of the
children, . the remainder of a child was nevertheless vested. Id.

The law will not construe a remainder as contingent, where it can reasonably be
taken as vested. Id.

The contingency that the death of a remainderman before the life tenant may pre
vent such remainderman from- coming into possession of his interest does not render

th� remainder contingent. Id.

38. Testamentary trusts-Creation.-Under will giving residuary estate to wife for
life, with remainder to children, and providing that wife should manage the property,
and might sell or incumber it with the consent of a majority of the children, held, that
there was no trust relation preventing the sale of a child's interest under execution.
Ward v. Caples (Civ. App.) 170 S. W. 816, judgment affirmed Caples v. Ward (Sup.) 179
S. W. 856.

A will and codictl held to create a spendthrift trust in favor of plaintiff's son, which
was inalienable and not liable for his debts. Lindsey v. Ros� (Civ. App.) 175 S. W. 829.

40. -- Construction.-A will and codicil creating a spendthrift trust for the ben
efit of testator's son for life held, under the circumstances, to give the property' after
the termination of the trust· to testator's collateral relatives. Lindsey v. Rose (Civ.
App.) 175 S. W. 829.

A codicil to a will, creating a spendthrift trust for a period of 25 years, which con

tinued the "trusts herein created" for the life of the benefiCiary of the spendthrift trust,
applied to that trust. Id.

A will and codicil, creating a spendthrift trust for testator's son, held to show an in
tent to give the property thereafter undiminished by any act of the son, so that the
son's creditors could not levy thereon, though the property was to go to the son's
hetrs, Id.

Where a will devised property in trust for the benefit of all children lawfully born
to testator's son, the trust was not executed; no time being stated for the ascertain
ment of the children of the class. Reeves v. Simpson (Civ. App.) 182 S. W. 68.
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A will devising lands to trustees to control and manage the property and to pay the
income for the support of a son and his family, the remainder on his death to the son's
heirs, does not create a life estate in the son, but he is only a beneficiary of the trust.
Id.

Will giving property in fee to heirs of testator's son, and other property to grand
daughter and in case she dies to others, and placing "this property bequeathed" in
trust, creates trust only as to property left to granddaughter in case of her death before
testator. Johnston v. Reyes (Civ. App.) 183 S. W. 7.

40Yz. -- Rights and duties of trustee.-Where a will expressly or by necessary
implication creates trusts and imposes on the executor duties performed by trustee, he
takes such title as is requisite. Lane v. Miller & Vidor Lumber Co. (Civ. App.) 176 S.
W.100.

Will duly probated in a sister state held to vest title to real estate in executor, as

trustee, a.nd he could, as trustee, maintain trespass to try title and for damages. Id:
Under will devising all estate of testatrix in trust to apply net income for mainte

nance of a sister during her natural life, and for the payment of expenses of her last
illness, trustee held liable for the reasonable expenses during the sister's last illness, to
be paid out of estate before vesting remainder in residuary legatee. McLean v. Breen
(Civ. App.) 183 S. W. 394.

41. Powers-Alienation.-Where testator's will gave his wife a life estate, with re

mainder to their relatives, and full power to control and dispose of the property, the
wife's acts of disposition during her life by gift cut off the remaindermen's contingent
right. Feegles v. Slaughter (Civ. App.) 182 S. W. 10.

Under a will authorizing trustees to sell either for yearly rent or a gross sum, or

partly for each, the trust estate cannot be conveyed except for a consideration reason

ably proportional to its value. Slade & Bassett v. Crum (Civ. App.) 193 S. W. 723.
A vendor's title was defective where the abstract showed a prior conveyance from

testamentary trustees ror a $1 consideration and a supplementary conveyance for fur
ther unnamed considerations where such trustees could only sell for the property's rea-

sonable value. Id.
'

Clauses of will granting estate to wife, with remainder should property be undispos
ed of on her death, held to empower wife to sell or transfer all notes and other property
of the estate. Johnson v. Kirby (Civ. App.) 193 S. W. 1074.

48. Rig'hts of devIsees and legatees.-Where decedent, after having converted V.'s
interest in testatrix's estate; himself bequeathed a legacy to V. from his own estate
more than sufficient to satisfy his indebtedness to her, but also made bequests to other.s
to whom he was neither related nor indebted, the bequest should be regarded as sat
isfying the debt. Pitts v. Van ,Orden (Civ. App.) 158 S. W. 1043.

'

51. Specific bequest or devise.-If there is insufficient land to satisfy both general
and specific devises, the former is subject to abatement for satisfaction of the latter.
Avery v. Johnson (Sup.) 192 S. W. 542.

52., . Lapse of legacy.-Wills of husband and wife killed in a common catastrophe
made each the primary beneficiary of the other, and their foster son the secondary ben
eficiary. There being no evidence as to which died first, held, that the son would take
as primary beneficiary to give effect to the wills. Fitzgerald v. Ayres (Civ. App.) 179
S. W. 289.

55. Election-Acts constltuting.-Wife held not to have elected to take life interest'
in less than one-half of land given her by will in lieu of her community interest. Payne
v. Farley (Civ. App.) 178 S W. 793.

Whether widow given rent of community property for life and furniture in hotel
had elected to take .under the will, where she and devisee continued to live on the prop
erty, held for the jury. Wichita Valley Ry. Co. v. Somerville (Civ. App.) 179 S. W. 671.

An election by a widow to take under her husband's will in lieu of her community
and homestead rights must be unequivocal and with the intention to make an elec
tion. Id.

59. Lapsed devises and bequests.-Where devise is made to two or more persons,
and one or' more die before testator, there being no words of survivorship in will, prop
erty going by will to deceased person or persons becomes part of testator's undevised. es

tate and goes to his heirs. Hagood v. Hagood (Civ. App.) 186 S. W. 220.

61. Mutual wills.-A husband and wife may make a joint and mutual will contain
ing reciprocal obligations. Larrabee v. Porter (Civ. App.) 166 S. W. 395.

A joint and mutual will executed by a husband and wife in consummation of an

oral agreement between them for the equitable disposition of their property, which
gives to the survivor their property for life with remainder to their daughters, is not
void if regarded as a contract between husband and wife, but is enforceable after the
death of the wife acquiescing therein, on principles of equity. Id.

Where a joint and mutual, will executed by husband and wife, which gave to the
survivor all their property for life with remainder to their daughters, was executed in
consummation of a parol agreement between them to make an equitable disposrtton of
their property, and the husband on the death of the wire. probated the will and took
possession of the property devised thereby, he was estopped from thereafter disregard
ing the will Id.
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TITLE 136

\VOOL GRO"\VING INTERESTS.

Articles 7878a-7886g. Vernon's Sayles' Civ. St. 1914.
Act March 23, 1915, c. 111, p. 167 (set forth ante as art. 7314), in its title purports

to repeal "the law passed by the Thirty-second Legislature relative to appointing in
spectors, and the eradication of scab," but the enacting part contains no more than a

general repeal of all laws and parts of laws in conflict. It would seem, however, that
the above sections and the subsequent acts amendatory thereof were superseded.

The legislature, in the 19'15 session, created two new sections to be appended to the
preceding title, to be designated as articles 7878a and 7878b.

FINAL TITLE

GENERAL PROVISIONS

Sec.
2. Revised Civil Statutes, how known and

cited.
3. To be liberally construed.
4. Repealing clause.
7. Validating and legalizing statutes not

repealed.

Sec.
16. Shall be construed as continuation of

former laws, etc.
17. Laws of the thirty-second legislature

not affected.
19. Take effect, when.

Section 2. Revised Civil Statutes, how known and cited.
Mode of amendment.-Article of Revised Statutes referred to by number and amend

ed to read as set forth in amendatory act held to take the place in the Revised Statutes
of the superseded article. International & G. N. Ry. Co. v. Bland (Civ. App.) 181 S.
W.504.

Sec. 3. To be' liberally construed.
Cited, International & G. N. R. Co. v. Boles (Civ. App.) 161 S. W. 9[4; Von Rosen

berg v. Lovett (Civ. App.) 173 S. W. 508; Ogburn Gravel Co. v. Waterson Co. (Clv.
App.) 190 S. W. 205.

Mechanics' lIens.-Rev. St. 1911, arts. 5621, 5622, giving a mechanic's lien upon the
Improvements precedence over prior liens on the land, and authorizing the removal of
such improvements, are in derogation of the common law, but, being intended to se

cure mechanics and materialmen in their pay, and under this article, should be liberal
ly construed to effect the purpose. William Cameron & Co. v. Trueheart (Civ. App.) 165
S. W. 58.

Municipal charter.-Notwithstanding this article, power of municipality to enact
ordinance is to be strictly construed, especially where object may work deprivation of
citizens' life, liberty, property, privileges, or immunities. Waldschmit v. City of New

Braunfels (Civ. App.) 193 S. W. 1077.

Sec. 4. Repealing clause.
In 9,eneral.-Where Revised' Statutes of 1895 and 1911 each contained a repealing

'Clause, a law enacted in 1884 (Gammel's Laws Tex., vol. 9, pp. 600'-602), which was not
carried into either Code or in either case among the exceptions to the repealing clause,
was repealed. Anderson v. Engler (Civ. App.) 184 S. W. 309.

Sec. 7. Validating and legalizing statutes not repealed.
Cited, Hale County v, Lubbock County (C'iv. App.) 194, S. W. 678.

Acts enumerated.-Act 1871, ch. 56, validating surveys made under land certificates
(Paschel's Dig. art. 7089). Bee Fielder v. Houston Oil Co. of Texas (Clv. App.) 165 S.
W.48.

Sec. 16. Shall be construed as continuation of former law, etc.

Cited, Moore v. State (Bup.) 181 S. W. 438 (in dissenting opinion).
Continuation of acts.-Acts 31st Leg. (2d Called Sess.) c. 14, relative to the im

provement of streets, alleys, etc., was in full force after the adoption of the Revised
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Statutes, and the submission of the question of adopting its provisions was properly had
under section 11 thereof instead of under articles 1006-1017 of the Revised ,Statutes.
Lindsey v. City of Nacogdoches (Civ. App.) 169 8'. W. 1126.

This article, under Const. art. 3, §§ 35, 36, 43, held not to enact or re-enact Acts
81st Leg. c. 108, § 55 (Rev. St. 1911, art. 4955), so as to make it effectual as to all in
surance companies. National Surety Co. v. Murphy-Walker Co. (Civ. App.) 174 S. W.
997.

Effect as to construction.-When the meaning and intent of a revision or codification
of the statutes is not plain, resort may be had to the original acts in order to arrive
at a correct construction of the provisions. Stevens v. State, 70 Cr. R. 565, 159 S. W.
500. , ,

Where the Legislature does not change a statute in enacting the Revised Statutes, it
is presumed that it acquiesced in the construction of the statute by existing decisions of
the appellate courts. State v. Dayton Lumber Co. (Civ. App.) 164 S. W. 48.

Sec. 17. Laws of the thirty-second legislature not affected.
Cited, McLane v. Haydon (Civ, App.) 178 S. W. 1197.

Sec. 19. When to take effect.
Cited, Wilson v. Carter (Giv. App.) 161 S. W. 411,

SUPP.VERN.s.Crv.ST.TEx.-105 1665

*



 



APPENDIX
"

I.
. County courts.

II. Local road laws.
III. Land laws.

Decisions relating to old land laws.
IV. Laws of the United States concern-

ing citizens.
-

V. Laws of the United States concern

ing naturalization.
VI. Laws of the United States relating

to removal of causes from state
to federal courts.

VIII. Boundaries of Texas.

I. COUNTY COURTS

AN ALPHABETICAL LIST OF COUNTIES WHOSE COURTS ARE ACTING UNDER
SPECIAL LAWS ENACTED SINCE PUBLICATION OF VERNON'S

SAYLES' CIVIL STATUTES 1914

Atascosa-Jurisdiction increased: Act March 22, 1915, c. 88, p. 141.
Bexar-Oounty Court for criminal ccses created: Act March 5, 1915, p. 78.

See Vernon's Code Cr. Proc. 1916, arts. 104f-104r.
Brazos--Jurisdiction diminished: Act March 26, 1917, c. 96, §§ 11-14.
Dallas-See Arts. 1787, 1788, 1798a-1798l, Civil Statutes, ante.
Dawson-J1wisdictio'l'b imcreaeed: Act March 22, 1915, c. 88, p. 141.
Dickens-:---Jurisdiction increased: Act March 15, -1915, c. 59, p. 108.
El Paso-See Arts .. 1811-133 to 1811-145, Civil Statutes, ante.
Falls-Juri.�aiction diminished: Act March 20, 1917, c. 89, p. 243.
Gaines-Jurisdiction increased: Act March 22, 1915, c. 88, p. 141.
Garza-J1�risdiction increased: Act March 22, 1915, c. 88, p. 141.
Hansford-Jurisdiction restoredi: Act Feb. 13, 1917, c. 19, p. 31.
Harris-See Arts. 1811-53a to l811-53p, Civil Statutes, ante; Vernon's Code

Or. Proc, 1916, arts. 104u-104yy. .

Hemphill-Juri.�diction increased: Act' March 22, 1915, c. 125, p. 192.
Irion-Ju.risdiction diminished: Act March 22, 1915, c. 87, p. 139; Act March

23, 1915, c. 115, p. 172.
-

Jefferson-See Arts, 1811-119 to 1811-132, Civil Statutes, ante; Vernon's
Oode Cr. Proc. 1916, arts. 104yyy-104zzz.

Kendall-Jurisdiction restored: Act June 4, 1915, 1st C. S., c. 27, p. 55.
Kerr-Ju'1'isdicUon restored: Act March 28, 1917, c. ,1()7, p. 296.
Lynn-JuTisdiction increased: Act March 22, 1915, c. 88, p. 141.
McMullen-Jurisdiction tncreaeed): Act! March 22, 1915, c. 88, p. 141.
Real-Jurisdiction dimilnished: Act March 1, 1917, c. 53, p. 92.
RolJertson-Jurisdiction dimilnished: Act March 26, 1917, c. 96. §§ 15-18.
Schleicher-Jurisdiction diminished: Act March 1, 1915, c. 32, p, 57.

Sterling-Jurisdiction diminished: Act March 1, 1915, c. 31, p. 56; Act March

23, 1915, c. 116, p. 174.

Terry-Jurisdiction increased: Act March 22, 1915, c. 88, p. 141.

Wheeler-Jurisdiction increased: Act March 22, 1915, c. 125, p. 192.

Yoakum-Jurisdictwn increased: Act March 22, 1915, c. 88, p. 141.
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II. LOCAL ROAD LAWS

Anderson-Sp. Acts 19'17, p. 78.

Angelina-Sp. Acts 1915, p. 133; Sp. Acts 1917, p, 274.
Atascosa-Sp. Acts 1915, p. 17.

Bastrop-Acts 1917, 1st O. S., p .. 301.
Bee-Sp. Acts 1915, pp. 17,'158:
Bell-Sp. Acts 1915, p. 132.

Bexa1·-Sp. Acts 1917, p. 356.
Bosque-Acts 1917, 1st C. S., p. 328.
Bowie-Sp. Acts 1917, p. 533; Acts 1917, 1st O. S., p, 302.
Brazoria-Sp. Acts 1915, pp. 61, 72.
Brewster-Acts 1917, 3d O. S., p. 186.

BroWn_;_Sp. Acts 1917, p. 467.
Caldwell-Sp. Acts 1915, p. 158.

Ca.lhoun-Sp. Acts 1917, p. 208.

Callahan-Sp. Acts 1917, p. 247.

Camp-Sp. Acts 1915, p. 140.
.

.

Cass-Sp. Acts 1917; p. 45,i; Acts 1917, 3d C. S., p. 127.

Cherokee-Sp. Acts 1917, p. 479 .

. Clay-Sp. Acts 1915, p. 128.
. .'

Coleman-Acts 1915, 1st O. S., p. 191; Acts 1917, 3d O. S., p. 176.

Collin-Sp. Acts 1915, pp. si, 127.
.

CoIOll.'ado-Sp! Acts 1915, p. 158; Sp, Acts 1917, p. 556.

Comal--;-Sp. Acts 1915, p. 158�
Comanche-Acts 1915, 1st O. S., p. 176; Acts 1917, Lst C. S�, p. '390.

Coryell-Sp. Acts 1915, p. 207; SP. Acts 1917, p, 125.

Da.las-Sp. Acts 1915, p. 183.
• . .

.

Denton-Ads 1917, 1st C. S., p. 307.

Dickens---;-Sp. Acts 1917, p. 388.
Dnval-Sp. Acts 1917, p. 469.

Eastland-Sp. Acts 1915" pp. 29, 182; Sp. Acts .1917, p. 427.
Ellis-Sp. Acts 1917, p. 532.
E1 Paso-Sp. Acts 1915, p, 204.

.

Erath-Sp. Acts .1917, p, 474.
.

Fannin-Acts 1917, 1st C. �., p. 3'[2.
.

Fayette-Sp. Acts 1915, p. 17; Sp. Acts 1917, pp. 272, 308.
Franklin-Sp. Acts 1915, p. 18.

.

Freestone-Sp. Acts 1915, p. 274.

Frie-Sp. Acts 1915, p. 17.

Gillespie-Sp. Acts 1915, pp. 158, 210; ·Sp. Acts 1917, p. 133.

Grayson-Sp. Acts 1915, pp. 73, 159; Sp. Acts 1917, p .. 112.
Gregg-Acts 1915, 1st b. S., p. 202.
Grimes-Sp. Acts 1915, pp. 80, 158; Sp. Acts 1917, p. 313.
Guadalupe-Sp. Acts 1915, p. 158.

.
,

Hall-Sp. Acts 19W, p. 17.
.

Hl;trrison-Sp. Acts 1915, p. 25.

�askell-Sp. Acts 1917, p, 620.

Henderson-Sp.· Acts 1915" pp. f>, 180; Sp. Acts 1917; p. 345.
Hidalgo-Sp. Acts 1915, p. 58.

Hill-Sp; Acts 1915, p. 273.

Hopkins-Sp. Acts 1915, pp. 28, 2i2; Sp. Acts 1917; p. 144.

Honston---,Sp. Acts 1915, p. 149; Sp, Acts 1917, p, 175; Acts 1917, 1st O. S., p.
32&

'
,

Hunt-Sp. Acts 1917, p. 33.
Jackson-Sp. Acts 1915, p. 158.
Jasper-Sp. Acts 1917, p. 439.
Jim Wells-Sp. Acts 1917, p. 253.

Johnson-Sp. Acts 1915, p. 237; Sp. Acts 1917, p. 264.
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Jones-Sp. Acts 1917, p. 620.

Karnes-Sp. Acts 1917, p. 519.

Kent-Sp. Acts 1917, p. 352.
Lamar-Sp. Acts 1915, p. 254; Sp. 'Acts 1917, p. "36.
Lampasas-Sp. Acts 1917, p. 312.
Lavaca-Ep. Acts 1915, �. 247.
Lee-Sp. Acts 1917, p. 188.

"

Leon-Sp. Acts 1915, p. 289.
Live Oak-Sp. Acts 1917, p. 93.

Llano:'____Sp. Acts 1917, p. 12; Acts 1917, 3d O. S., p. 16�
MoCulloch-Sp. Acts 1917, p. 127.

McLennan-Sp. Acts 1917, p, 304.

McMullen-Sp. Acts 1915, p. 17.
Madison-Acts 1917, 3d C. S., p. 142.

Marioll-Sp. Acts 1915, p. 129.
Mason_:'_Sp. Acts 1917, p. 385.

Maverick-Sp. Acts 1915, p. 158.

Medina-Sp. Acts 19'15, p. '300.

Milam-Sp. Acts 1915, p. 231; Sp. Acts 19i7, p. 495.
Mills-Sp. Acts 1915," p. 150.
Montague-Acts 1915, 1st C. S., p. 184.
Morris-Sp. Acts 1915, p. 168; Sp. Acts 1917, p. 326.
Newton-Sp. Acts 1917, p. 417; Acts 1917, 3d C. S., p. 168.
Nolan-Acts 1917, 1st C. S., p. 364.

Nueces-Sp. Acts 1917, p. 242.

Rains-Sp. Acts 1917, p. 525.
Red River-Sp. Acts 1915, p. m; Acts 1917, 3d C. S., p. 156.
Robertso�-Acts 1917, 1st C. S.," pp. 362, 379.
Runnels-Sp. Acts'1917, p. 493.

'

San Augnstine-Sp. Acts 1915, p. 69.
San Jacinto-Sp. Acts 1915, p. 255.
San Saba-Sp. Acts 1915, p. 131.
San Patricion-Acts 1917, 3d C. S., p. 120.

Shelby-Sp. Acts 1915, p. 3.

Smith-Sp. Acts 1915, pp. 27, 245. '

Stephens-,-Sp. Acts 1917, p. 423.

Tarrant-Sp. 'Acts 1915, p. 62; Sp. Acts 1917, p. 478.
Taylor-Sp. Acts 1917, p. 620.
Titus-Acts 1917, 3d C. S., p. 141.
Travis-Acts 1915, 1st C. S.,' p. 195; Sp. Acts 1917, p. 369.
Trinity-Sp. Acts 1917, p. 601; Acts 1917, 3d O. S., p. 178.
Uvalde-Sp. Acts 1915, p. 17.

, Van Zandi___,.,_.._Sp. Acts 1915, p. 138; Sp. Acts 1917, p. 505.
Walker-Acts 1915, 1st C. S., p. 182.

Wichita-Sp. Acts 1917, p. 403.
Williamson-Sp. Acts 1915, p. 219.
Wilson-Acts 1915, 1st C. S., p. 204; Sp. Acts 1917, p. 507.
Wise-Sp. Acts 1915, p. 199.

Wood-Sp. Acts 1915, pp. 22, 158; Sp. Acts 1917, p, 234; Acts 1917. 1st O. S;,
"

p. '370.
"

Young-Sp. Acts 1915, p. 266.

Zavala--Sp . .Acts 1917, p. 468.
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III. LAND LAWS

Decisions Relating to Old Land Laws

Const. of. Republic 1836, General Provisions, § 10, cited, Hawkins v. Stiles (Civ. App.)
158 s. W. 1011; Houston Oil Co. of Texas v. Gore (Civ. App.) 159 S. W. 924.

Paschal's Dig. art. 7089, cited, Fielder v. Houston Oil Co. of Texas (Civ. App.) 165 s.
W.48.

Act March 26, 1881 (Acts 17th Leg. c. 61), when construed in connection with Const.
1876, art. 7, § 6, as amended August 14, 1883, relating to school lands, held a grant in
prsesentt to the unorganized counties of 300 leagues of land. Yoakum 'County v. Slaugh-
ter (Civ. App.) 160 S. W. 1175. .

That a county, though created, was unorganized at the time of the passage of Act
March 26, 1881 (Acts 17th Leg. c.. 61), providing for the survey of school lands to be do
nated to unorganized counties, did not preclude its becoming a beneficiary under the
grant. Id ..

Act April 7, 1883 (Acts 18th Leg. c. 55), in so far as it attempts to grant to crganlz
ed counties an interest in the original 300 leagues surveyed under Act March 26, 1881
(Acts 17th Leg. c. 61), held in violation of Const. 1876, art. 7, § 6, as amended August 14,
1883; and hence should be construed as only applicable to the 25 additional leagues sur
veyed under the- act of 1881, but not within its terms. Id,

IV. LAWS OF THE UNITED STATES CONCERNING
CITIZENS

In addition to the laws set forth in the appendix to Vernon's Sayles' Civil Statutes
1914, the following laws have been enacted by Congress, and are set forth as they appear
in the Urrit.ed States Compiled Statutes 1916:

§ 3954. (R. S. § 1998, as am.ended, Act Aug. 22, 1912, c. 336, § 1.)
Rights as citizens forfeited for desertion, 'or for avoiding a draft; provisions
not to apply to desertions in tim.e of peace; rem.issioill. of forfeiture of

rights; restrictions on enlistm.ent in Arm.y of deserters m.odi:fied.-Every per
son who hereafter deserts the military or naval service of the United States, or who,
being duly enrolled, departs the jurisdiction of the district in which he is enrolled,
or goes beyond the limits of the United States, with intent to avoid any draft into

the military or naval service, lawfully ordered, shall be liable to all the penalties
and forfeitures of section nineteen hundred and ninety-six of the Revised Statutes
of the United States: Provided, That the provisions of this section and said section
nineteen hundred and ninety-six shall not apply to any person hereafter desertlng
the military or naval service of the United States in time of peace: And provided
further, That the loss of rights of citizenship heretofore imposed by law upon
deserters from the military or naval service may be mitigated or remitted by the

President where the offense was committed in time of peace and where the exercise
of such clemency will not be prejudicial to the public interests: And provided fur

ther, That the provisions of section eleven hundred and eighteen of the Revised
Statutes of the United States that no deserter from the military service of the

United States shall be enlisted or mustered into the military service, and the provi
sions of section two of the act of Congress approved August first, eighteen hundred
and ninety-four, entitled "An Act to regulate enlistments in the Army of the United

States," shall not be construed to preclude the reenlistment or muster into the

Army of any person who has deserted, or may hereafter desert, from the military
service of the United States in time of peace, or of any soldier whose service during
his last preceding term of enlistment has not been honest and faithful, whenever the

reenlistment or muster into the military service of such person or soldier shall, in

view of the good conduct of such person or soldier subsequent to such- desertion or

service, be authorized by the Secretary of War.

Act March 3, 1865, c. 79, § 21, 13 Stat. 490. Act Aug. 22, 1912, c. 336, § 1, 37 Stat. 356.
This section, as enacted in the Revised Bta.tutes, contained only the provision pre

ceding the provisos. Said three provisos were added, making the section read as set

.
forth here, by amendment by Act Aug. 22, 1912, c. 336, § 1, cited above.
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§ 3958. (Act Mal'ch 2, 1907, c. 2534, § 1.) Issue of passports to and

protection of persons having made declaration of intention to become citi
zens.-The Secretary of State shall be authorized, in his discretion, to issue pass
ports to persons not citizens of the United States as follows: Where any person
has made a declaration of intention to become such a citizen as provided by law and
has resided in the United States for three years a passport may be issued to him
entitling him to the protection of the Government in any foreign country: Provided,
'l'hat such passport shall not be valid for more than six months and shall not be
renewed, and that such passport shall not entitle the holder to the protection of this
Government in the country of which he was a citizen prior to making such declara
tion of intention. (34 Stat. 1228.)

This section and the six sections next following constituted the Expatriation Act
of March 2, 1907, entitled "An act in reference to the expatriation of citizens and their
protection abroad."

§ 3959. (Act March 2, 1907, c. 2534, § 2.) Expatriation of citizens;
presumption as to naturalized citizens residing in foreign state.-Any Ameri
can citizen shall be deemed to have expatriated himself when he has been natural
ized in any foreign state in conformity with its laws, or when he has taken an oath
of allegiance to any foreign state.

When any naturalized citizen shall ha-ve resided for two years in the foreign
state from which he came, or for five years in any other foreign state it shall be

presumed that he has ceased to be an American citizen, and the place of his general
abode shall be deemed his place of residence during said years: Provided, however,
That such presumption may be, overcome on the presentation of satisfactory evi
dence to a diplomatic or consular officer of the United S,tates, under such rules and

regulations as the Department of State may prescribe: And provided also, That no

American citizen shall be allowed to expatriate himself when this country is at
war. (34 Stat. 1228.)

See note to preceding section of this act, ante, § 3958.

§ 3960. (Act March 2, 1907, c. 2534, § 3.) Citizenship of American
women marrying foreigners.-Any American woman who marries a foreigner
shall take the nationality of her husband. At the termination of the marital rela
tion she may resume her American citizenship, if abroad, by registering as an

American citizen within one year with a consul of the United States, or by return

ing to reside in the United States, or, if residing in the United States at the termina
tion of the marital relation, by continuing to reside therein. (34 Stat. 1228.)

See note to section 1 of this act, ante, § 3958.

§ 3961. (Act March 2, 1907, c. 2534, § 4.) Citizenship of foreign
,women marrying citizens.-Any foreign woman who acquires American citizen

ship by marriage to an American shall be assumed to retain the same after the

termination of the marital relation if. she continue to reside in the United States,
unless she makes formal renunciation thereof before a court having jurisdiction to
naturalize aliens, or if she resides abroad she may retain her citizenship by regis
tering as such before a United States consul within one year after the termination
of such marital relation. (34 Stat. 1229.)

See note to section i of this act, ante, § 3958.

§ 3962. (Act March 2, 1907, c. 2534, § 5.) Citizenship of children
born abroad, of alien parents, by naturalization, etc., of parent during
minority of child.-A child born without the United States of alien parents shall
be deemed a citizen of the United States by virtue of the naturalization of or re

sumption of American citizenship by the parent: Provided, That such naturaliza
tion or resumption takes place during the minority of such child: And provided
further, That the citizenship of such minor child shall begin at the time such .mlnor
child begins to reside permanently in the United States. (34 Stat. 1229.)

§ 3963. (Act March 2, 1907, c. 2534, § 6.) Citizenship of childreID.
of citizens, bONl abroad, and 'continuing to reside abroad.-All children born
outside the limits of the United' States who are citizens thereof in accordance with
the provisions of section nineteen hundred and ninety-three of the Revised Statutes
of the United States and who continue to reside outside the United States shall, in
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order to receive the protection of this Government, be required upon reaching the
age of eighteen years to record at an American consulate their intention to become
residents and remain citizens of the United States and shall be further required
to take the oath of allegiance to the United States upon attaining their majority.
(34 Stat. 1229.)

See note to section 1 of this act. ante. § 3958.

§ 3964. (Act March 2, 1907, c. 2534, § '1.) Duplicates of' evidence,
registration, etc., required 'by act, to be :filed with Departm.ent of' State.

Duplicates of any evidence, registration, or other acts required by this Act shall be
filed with the Department of State for record. (34 Stat. 12:...'19.)

See note to section 1 of this act. ante. § 3958.

v. LAWS OF THE UNITED STATES CONCERNING
NATURALIZATION

In addition to the laws set forth, in the appendix to Vernon's Sayles' Civil Statutes
1914, the following laws have been enacted by Congress, and are set forth as they
appear in the United States Compiled Statutes 1916:

§ 3959a. (Act Oct. 5, 1917, c. 68.) Repatriation of certain citizen.;
procedure.-Any person formerly an American citizen, who may be deemed to
have expatriated himself under the provisions of the first paragraph of section
two of the act approved March second, nineteen hundred and seven, entitled '''.An
Act in reference to the expatriation of citizens and their 'protection abroad," by
taking, since August first, nineteen hundred and fourteen, an oath of allegiance to

any foreign State engaged in war with a country with which the United States is
at war, and who took such oath in order to be enabled to enlist in the armed forces
of such foreign State, and who actually enlisted in such armed forces, and who has
been or may be duly and honorably discharged from such armed forces, may, upon
complying with the provisions of this Act, reassume and acquire the character and

privileges of a citizen of the United States: Provided, however, That no obligation
in the way of pensions or other grants because of service in the army or navy of

any other country, or disabilities incident thereto, shall accrue to the United States.

Any such person who desires so to reacquire and reassume the character and

privileges of a citizen of the United States shall, if abroad, present himself before
a consular officer of the United States, or, if in the United States, before any court
authorized by law to confer American citizenship upon aliens, shall offer satisfac
tory evidence that he comes within the terms of this Act, and shall take an oath

declaring his allegiance to the United States and agreeing to support the Constitu
tion thereof and abjuring and disclaiming allegiance to such foreign State and to
every foreign prince, potentate,' State, or sovereignty, The consular officer or

court officer having jurisdiction shall thereupon issue in triplicate a certificate of
American citizenship, giving one copy to the applicant, retaining one copy for his

files, and forwarding one copy to the Secretary of Labor. Thereafter such person
shall in all respects be deemed to have acquired the character and privileges of a

citizen of the United States. The Secretary of State and the Secretary of Labor
shall jointly issue regulations for the proper administration of this Act.

§ 4356a. (Act June 30, 1914, c. 130.) Aliens honorably discharged
from service in Navy or Marine Corps or in Revenue-Cutter Service.-Any
alien of the age of twenty-one years and upward who may, under existing law, be

come a citizen of the United States, who has served or may hereafter serve for one

enlistment of not less than four years in the United States Navy or Marine Corps,
and" who has received therefrom an honorable discharge or an ordinary discharge,
with recommendation for' reenlistment, or whp has completed four years ill the

Revenue-Cutter Service and received therefrom an honorable discharge or an ordi

nary discharge with recommendation for reenlistment, or who has completed four

years of honorable service in the naval auxiliary service, shall be admitted to become
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a -eitlzen of the United States upon his petition without any previous declaration of
his intention to become such, and without proof of residence on shore, and the court
admitting such alien shall, in addition to proof of good moral character, be satis
fied by competent proof from naval or revenue-cutter sources of such service:
Provided, That an honorable discharge from the Navy, Marine Corps, Revenue
Cutter Service, or the naval auxiliary service, or an ordinary discharge with
recommendation for reenlistment, shall be accepted as proof of good moral charac
ter: Provided further, That any court "Which now has or may hereafter be given
jurisdiction to naturalize aliens as citizens of the Tnited States may immediately
naturalize any alien applying under and furnishing the _proof prescribed by the

foregoing provlstons, (38 Stat. 39"2.)

§ 4361. (Act April 30, 1900, c. 339, § 100, as amended, Act May 27,
1910, c. 258, § 9.) Residence in Hawaiian Islands equivalent to residenee
in United States.-For the purposes of naturalization under the laws of the
United States residence in the Hawaiian Islands prior to the taking effect of this
Act shall be deemed equivalent to residence in the United States and in the Territory
of Hawaii, and the requirement of a previous declaration of intention to become a

citizen of the United States and to renounce former allegiance shall not apply to

persons who have resided in said islands at least five years prior to the taking
effect of this Act; but all other provisions of the laws of the United States relating
to naturalization shall, so far as applicable, apply to persons in the said islands.

All records relating to naturallzatlon, all declarations of intention to become
citizens of the United States, and-all certificates of naturalization filed, recorded, or

issued prior to the taking effect of the naturalization Act of June twenty-ninth,
nineteen hundred and six, in or from any circuit court of the Territory of Hawaii,
shall for - all purposes be deemed to be and to have been made, filed, -recorded, or

issued by a court with jurisdiction to naturalize aliens, but shall not be by this Act
further validated or legalized. (31 Stat. 161. 36 Stat. 448.)

§ 4372a. _ (Act Ju.ne 12, 1917, c. 27, § 1.) Amount allowed to clerk of
court.-The whole amount allowed for a fiscal year to the clerk of a court and his
assistants from naturalization fees and this appropriation or any similar appro
priation made hereafter shall be based upon and not exceed the one-half of the

gross receipts of said clerk from naturalization fees during the fiscal year immedi

ately preceding, unless the naturalization business of the clerk of any court during
the year shall be in excess of the naturalization business of the preceding year, in
which event the amount allowed may be increased to an amount equal to one-half the
estimated gross receipts of the said clerk from naturalization fees during the cur

rent fiscalyear,

VI. LAWS OF THE UNITED STATES RELATING TO
REMOVAL OF CAUSES-FROM STATE TO

FEDERAL COURTS
The following changes have occurred in the Jaws on this subject since the publication

of Vernon's Sayles' Civil Statutes 1914, and are set forth.as they appear in the United
States Compiled Statutes 1916:

§ 1010•. (Jud. Code, § 28, as aDlended, Act Jan. 20, 1914, e, 11.) Re
moval of suits from. State to United States district courts.-Any- suit of a civil

nature, at law or in ·equity, arising under the Constitution or laws of the United
States, or treaties made, or which shall be made, under their authority, of which
the district courts of the United States are given originai jurisdiction by this title,
which may now be pending or which may hereafter be brought, in any State court,
may be removed by the defendant or defendants therein to :the district court of the
United States for the proper district. Any other suit of a civil nature, at law or in

equity, of which the district courts of the United States are given jurisdiction by
this title, and which are now pending or which may hereafter be brought, in any
State court, may be removed into the district court of the United States for the
proper district by the defendant or defendants therein, being nonresidents of that
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State. And when in any suit mentioned in this section there shall be a controversy
which is wholly between citizens of different States, and which can- be fully de
termined as between them, then either one or more of the defendants actually in
terested in such controversy may, remove said suit into the district court of the
United States for the proper district. And where a suit is now pending, or may
hereafter be brought, in any State court, in which there is a controversy between a

citizen of the State in which the suit is brought and a citizen of another State, any
defendant, being such citizen of another State, may remove such suit into the dis
trict court of the United States for the proper district, at any time before the trial
thereof, when it shall be made to appear to said district court that from prejudice
or local influence he will not be able to obtain justice in such State court; or in any
ot.her State court to which the said defendant may, under the laws of the State,
have the right, on account of such prejudice or local influence, to remove said cause:
Provided, That if it further appear that said suit can be fully and justly determined
as to the other defendants in the State court, without being affected by such preju
dice or local influence, and that no party' to the suit will be prejudiced by a

separation of the parties, said district court may direct the suit to be remanded,
so far as relates to such .other defendants, to the State, court, to be proceeded with
therein. At any time before the trial of any suit which is now pending in any dis
trict court, or may hereafter be entered therein, and which has been removed to
said court from a State court on the affidavit of any party plaintiff that he had,
reason to believe and did believe that, from prejudice or local influence, he was un

able to obtain justice in said State court, the district court shall, on application of
the other party, examine into the truth of said affidavit and the grounds thereof, and,
unless it shall appear to the satisfaction of said court that said party will not be
able to obtain justice in said State court, it shall cause the same to be remanded
thereto. Whenever any cause shall be removed from any State court into any dis
trict court of the United States, and the district court shall decide that the cause

was improperly removed, and order the same to be remanded to the State court from
whence it came, such remand shall be Immediately carried into execution, and no

appeal or writ of error from the decision of, the district court so' remanding such
cause shall be allowed: Provided, That, no case arising under an Act entitled "An
Act relating to the liability of common carriers by railroad to their employees in
certain cases," approved April twenty-second, nineteen hundred and eight,' or any
amendment thereto, and brought in any State court of competent jurisdiction shall
be removed to any court of the United States. And provided further, That no

suit brought in any State court of competent jurisdiction against a railroad com

pany, or other corporation, or person, engaged in and carrying on the business of a

common carrier, to recover damages for delay, loss of, or injury to property received
for transportation by such common carrier under section twenty of the Act to

regulate commerce, approved February fourth, eighteen hundred and eighty-seven,
as amended June twenty-ninth, nineteen hundred and six, April thirteenth, nineteen

.hundred and eight, February twenty-fifth, nineteen hundred and nine, and June

eighteenth, nineteen hundred and ten, shall be removed to aey court of the

United States where the matter in controversy does not exceed, exclusive of interest
and costs, the sum 91' value of $3,000.

Act March 3, 1875, c. i37, § 2, 18 Stat. 470. Act March 3, 1887, �. 373, § 1, 24 Stat.
552. Act Aug. 13, 1888, c. 866, 25 Stat. 433. Act April 5, 1910, c. 143, § 1, 36 Stat. 291.
Act March 3, 1911, c. 231, § 28, 36 Stat. 10�4. Act Jan. 20, 1914, c. 11, 38 Stat. 278.

This section, as enacted in the Judicial Code, was amended by Act Jan. 20, 1914, c.

11, cited above, by adding thereto the, last proviso as set forth above.

§ 1015. (Jud. Code, § 33, as amended, Act Aug. 23, 1916, c. 399.)
Suits and prosecutions against revenue o:fficer'S, etc.-When any civil suit or

criminal prosecution is commenced in any court of a State against any officer ap

pointed under or acting by authority of any revenue law of the United States now or

hereafter enacted, or against any person acting under or by authority of any such

officer, on account of any act done under color of his office or of any such law, or

on account of any' right, title, or authority claimed by such officer or other person
under any such law, or is commenced against any person holding property or estate

by title derived from any such officer and affects the validity of any such revenue

law, or against any officer of the courts of the United States for or on account of

any act done under color of his office or in the performance of his duties as such

1674



VIII. BOUNDARIES OF TEXAS Appendix
officer, or when any civil suit or criminal prosecution is commenced against any
person for or on account of anything done by him while an officer of either House
of Congress. ill- the discharge. or his official duty in executing any order of such
House, the said suit or prosecution may at any time before the trial or final hearing
thereof be removed for trial into the district court next to be holden in the district
where the same is pending upon the petition of such defendant to said district court
and in the following manner: Said petition shall set forth the nature of the suit
or prosecution and be verified by affidavit and, together with a certificate signed by
an attorney or counselor at law of some court of record of the State where such
suit or prosecution is commenced or of the United States stating that, as counsel for
the petitioner, he has examined the proceedings against him and carefully inquired
into all the matters set forth in the petition, and that he believes them to be true,
shall be presented to the said district court, if in session, or if it be not, to the clerk
thereof at his office, and shall be filed in said office. The cause shall thereupon be
entered on the docket of the district court and shall proceed as a cause originally
commenced in that court; but all bail and other security given upon such suit or

prosecution shall continue in like force and effect as if the same had proceeded to

final 'judgment and execution in the State court. When the suit is commenced in

the State court by summons, subpoena, petition, or any other process except capias,
the clerk of the district court shall issue a writ of certiorari to the State court

requiring it to send to the district court the .record and the proceedings in the cause.

When it is commenced by capias or by any other similar form of proceeding by
which a personal arrest is ordered, he ·shall issue a writ of habeas corpus cum causa,
a duplicate of which shall be delivered to the clerk of the State court or left at his
office by the marshal of the district or his deputy or by some other person duly
authorized thereto; and thereupon it shall be the duty of the State court to stay
all further proceedings in the cause, and the suit or prosecution, upon delivery of
such process, or leaving the same as aforesaid, shall be held to be removed to the

district court, and any further proceedings, trial, or judgment therein in the State
court shall be void. If the defendant in the suit or prosecution be in actual custody'
on mesne process therein, it shall be the duty of the marshal, by virtue of the writ

pf habeas corpus cum causa, to take the body of the defendant into his custody;
to be dealt with in the cause according to law and the order of the district court,
or, in vacation, of any judge thereof; and if, upon the removal of such suit or pros-

ecution, it is made to appear to the district court that no copy of the record and

proceedings therein in the State court can be obtained, the district court may allow

and require the plaintiff to proceed de novo and to file a declaration of his cause

of action, and the parties may thereupon proceed as in actions originally brought in

said district court. On failure of the plaintiff so to proceed, judgment of non prose

quitur may be rendered against him, with costs for the defendant.

R. S. § 643. Act March 3, 187£, c. 130, § 8, 18 Stat. 401. Act Feb. 8, 1894, c. 25, § 1,.
'28 Stat. 36. Act March 3, 1911, C. 231, § 33, 36 Stat. 1097. Act Aug. 23, 1916, Co 399,.
39 Stat. 532.

.

VIII. BOUNDARIES OF TEXAS

Change of Boundary
Where a dam built from the New Mexico side caused the current of the Rio Grande

to shift to the Texas side, the boundary between New Mexico and Texas was not changed
so as to affect the jurisdiction of the Texas courts. Southwestern Portland Cement Co. v.

Kezer (Clv, App.) 174 S. W. 661.
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IABANDONMENT
Appropriations of water rights, 5001k.
-City office, what constitutes, p. 154, note.
Executor's office, what constitutes, pp. 775,

777, note.
Husband, wife's separate conveyance, 4621.
Mineral claims, 5904p.
School-teacher's contract, 2814.
Streets and alleys, p. 170, note.
Water rights, 5001-11.

ABATEMENT
Encroachment on streets, etc., 854.

ABATEMENT AND DISCONTINUANCE

Action, against public officer, revival upon
defendant's death, 2099a to 2099c:

For wrongful death of employe, 5246-35.
Attachment, p. 63, note.

Corporations, dissolution, p. 221, note.

Sequestration proceedings, effect on, p. 438,
note.

Survival of action, 5246-35.

ABOLITION

Corporote existence, see Oities, Towns, and
Villages.

ABSTRACTS
See Taxation.

ABSTRACTS OF TITLE

ACCOUNTS
See Oomptmller of Public Accounts ...

· Ooun�y
Auditor .... Guardian and Ward.

Oollector of assessments in water improve
ment districts, 5107-98.

County auditor, public improvement districts,
1494a.

Directors of water improvement districts,
5107-104.

Militia expenditures, 5767b.
Mines, coal, etc., inspection, 5904lll.
Prison commission, 6188.
Public improvement districts, form, county

auditor's duties, 1494d.
Tax collectors, 7618.

ACKNOWLEDGMENTS

Consent by wife to husband's wage assign
ment, etc., 6171j.

Contracts for improvement on homestead,
5631.

Powers of attorney, loan brokers, appointing
agent for service, 6171g.

Separate acknowledgment by wife, evidence,
p. 1514, note.

ACTIONS
See Suits.

ACTS
See Laws.

Attorney general to

2717%a.

ACADEMY

examine, 271714d,
ACTS OF CONGRESS

Appellate jurisdiction of Supreme Court,
1521.

ACCIDENT
See Labor.

Fire escapes, 3934% to 3934 lh e. See Fire
E8capes. ACTUAL SETTLERS

See Public Lands.

ACCIDENT BOARD
Industrial Accident Board, 5246-39

5246-53.

ACCIDEN:T INSURANCE
See Insurance.

ACCOUCHEURS \

Birth reports, 4553a (Rule 38b).
ACCOUNTANTS

County auditor to be, 1462.
State institutions, 7327.

SuPP.VERN. S. CIV. ST.TEX.

ADJOINING· LANDS

See Fences.

to
ADJOURNMENT

.

Board of equalization of water improvement
districts, 5107-31.

Board of water engineers, 4996j, 5002h,
5002k.

Water appropriation claims, 5011lhff,
5011%hh.

Legislature, impeachments, 6017b.
Mothers' pensions, hearings, 628514c.
Water improvement district proceedings,

5107-2.

(1691)
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,ADJUTANT GENERAL AGRICULTURAL LANDS

See Militia., Rentals, maximum, 5475.

ADMINISTRATION
See Desce-nt and Distribution; Executors and

Administrators�' Wills.

ADMISSIONS
Guardian ad litem, effect, p. 898, note.
Suits by infants, effect of, p. 668, note.'
Workmen's compensation, reports not regard-

ed as, 5246-91.

ADVERTISEMENTS
See Publication.

AFFIDAVITS
See Oaths.

Attachment, pp. 62, 63, note.
Garnishment, p. 65, note.
Mechanics' liens claims, 5623.
Poll tax receipts, loss of, 2939.
Publication, delinquent tax record

improvement district, 5107--44.
School books, persons procuring

2909d.

of water

contract, ALIENATION:
See Oonoeuomoee.

AGRICULTURAL PRODUCTS
See Ootton.

AGRICULTURE
See Cotton; Nurseries.
Commissioner, pink boll worm, 4475b to

4475j. See Pink Boll Worm.
Removal, 6017 to 6017b.

Co-operative demonstration work, 14zzz.
Farmers' Co-operative Societies, 1412 to

1412j.
High schools, 2849bb.
Obligations incurred by banks' in financing

movement of crops, 570b.

ALCOHOL
See Intoxicating Liquors.

ALDERMEN
See Oitie«, Towns and Villages.

Text-book commission, members, 2909b.
Water improvement districts, assessments, ALIENS

51{)7--:-25.
Directors, for compensation, 5107-77.

AFFIRMATION
See Oaths.

AFRICANS

See Negroes.

'f\.GE
Military officers, 5802, 5804a.

AGENTS

See Naturalization.
Voters, 2939.
Workmen's Compensation, right to, 5246-36.

ALLEYS
See Cities, Towns, and Villages.

ALLOWANCES
See Fees.
Widow and children, see Executors and Ad·

ministrators.

AMARILLOSee Insurcnce ; State Purchasing Agent.
Counties, sheriff as, p. 254, note.
Evidence, competency as to agency, p. 793, AMENDMENTnote.

'

AGRICULTURAL AND MECHANICAL
COLLEGE

Board of Directors, expenditures, 2676cc.
Grubb's Vocational College, powers and

duties, 26761ha, 2676lhc to 2676lhi.
John Tarleton Agricultural College, man

agement, 2676t,4a.
Powers and duties, 2676t,4c, 2676t,4e.

State forester, appointment, 2676d.
Powers and, duties, 2676d to 2676i.

Canning demonstration work, 14zzz.
Expenditures, 2676cc.
President as member of state text book com

mission, 2909a.
Roads and bridges, testing material, etc., ANIMALS

6904lhl. See Bees; Game; Prairie Doas; Stock Laws;
Vouchers, 2676cc. Wild Animals.
Warrants, 2676cc. Impounding stock, 7248a, 7250, 7252a, 7253.

Jack rabbits, bounties, 7166 to' 7168c.
Liens, seizure for violating quarantine, etc.,

7314n,

AGREEMENTS
See Oontraots.

AGRICULTURAL DEPARTMENT
Office building, 6392a.

Charter, validation, 1096j.

Charter and by-laws of Farmers' Co-opera
tive Societies, 14lhc.

Garnishment, change of parties as affecting,
p. 64, note.

Petition, county court's jurisdiction, p. 367,
note.

Pleading as affecting attachment, p. 61, note.
Certiorari petition,' p. 147, note.

Remand, after, p. 367, note.
Return in attachment, p. 63, note.
Transcript, appeal from justice's court, p.

685, note.
What law controls, pp. 419,420, note.
Writ of attachment, p. 63, note.

AMUSEMENTS
Liability for negligence, p. 7, note.

Vol. 1 contains Arts. 1 to 4607%d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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ANIMALS (Cont'd) APPEALS (Cont'd)
Live stock sanitary, commission, 7314 to Justices courts to County or District courts,

7314s.
'

2393.
Railroads, killing, reports, 6603a. Appearance, 2393.

Bonds, 2393.
Costs, what constitute, p. 609, note.
To District courts, 2393.

Mandates, injunctions, p.: 1038, note.
Notice, necessity, p. 648, note.
Overruling. decisions, jurisdiction of Supreme

Court, 1521.
Plea of privilege, 1903.
Record, objections to charge, reporter's

notes, p. 455, note.
Special act not .included in statement of

facts, p. 382, note.
Remand of causes after change in judicial

districts, 30(65).
Review, judgments, p. 574, note.
Statements of facts, certification by attor

ney, necessity, p. 632, note.
Signature by judge, necessity, p. 636,

note.
.

Supersedeas, suspension of injunction, p.
645, note.

Supreme court, certified questions, 1522,
1522a:

Water contests, 5011�pp.
Transcripts, administering estate, time for

filing, p. 789, note.
Omitted proceedings, presumption, p, 654,

note.
Time for filing, p. 646, note.

Water appropriations, application for per-.
mit to divert, 5011c.

Discrimination in water rates. 5002i.
Representation of board by attorney gen

eral, 4996t.
Revocation of permit, 4999.

Water commissioners, determinations of.
5011�t.

Water improvement district proceedings,
5107-4, 5107-82.

Writ of error, answer not reserving right to

hearing, p. 279, note.

Application, 1545a.
Contents, 1521.
Court of civil appeal judges to pass

upon, 1545c.
Decision upon, 1545d;
Rehearings, 1545d.
Supreme court action upon, 1545e.

Bonds, dismissal, effec� p. 649, note.
.

Conclusions of fact, failure of court of
civil appeals to file, 1543.

County courts, Dallas County at Law
No.2, 1798f.

EI Paso County at law, 1811-137.
Harris County at law No.2, 1811-53n.
Court of civil appeal judges, decisions not

precedents, 1545d.
Designation, 1545b.
Disagreement, ete., effect, 1545e.
Disqualification, 1545d. .

Expenses, 1545g.
Passing upon application, 1545c,

1545d.
Powers, 1545f.

Decision, 1544.
Good cause required, 1545a.
Injunctions, temporary, p. 1036, note.

ANSWER
See Pleading.

ANTHRAX

Appraisal and destruction of animals, 7314ddd.
Investigation by State, Veterinarian, 7314dd.
Live stock sanitary. commission, duties,

7314dd.

APARTMEN'l" HOlf�E:s
Fire escapes, 3934� to 3934�e.

Escapes.
See Fire

APPEAL�
See Bills of Eeceptione ; Oertiorari; Oourt«

of Civil Appeals�' Justices of the Peace ;
Supreme Court.

.

Assignments of error, temporary injunction,
p. 10.37, note..

Award' of' arbitrator, p.' 45', note.
Bills of exceptions, instructions, act not re-

pealed, p. 539, note.

Instructions, necessity, 1972.
Instructions requested, unnecessary, 1974.
Operation and effect, p. 617, note.
Waiving objection to lack of, p. 615, note.

Bonds, dismissal, effect, p. 649,' note.
From justices courts, 2393.
Statements of facts on appeal without

bond, 2071.
Cotton, destruction, pink boll worm, 4475f.
County courts, Dallas County at Law No.

2, 1798f.
EI Paso County at law, 1811-137.
Harris County at law' No.2, 1811-53n.

Courts of civil appeals, division of opinion,
jurisdiction of supreme court; 1521.

Judges, writ of error applications, pow
ers, 1545a to 1545g.

Mandate, recalling, p. 343, note.
Record, new, filing before affirmance, p.

293, note.
.

Verdict indicating prejudice! etc., revers

al, p. 343, note.
Water contests, 5011�pp.

District court, administration of estate,
transcript, time for filing, p. 789, note.

From justices courts, 2393..
Orders, water improvement' district pro-

ceedings, 5107-4.
.

Water contests, 5011�mm to 5011:!hqq.
See Waters and Water Coursee.

Divorce, p. 1022, note.
Election contest, p. 766, note,
Findings of fact, allegations in motion, p.

357, note.
Harmless error, sequestration, p. 1550, .note.
Improvement districts, objections to plans,

5550b. .

Injunctions, temporary, bond, p. 1037, note.
Temporary, effect, p. 1037, note.

Parties entitled, p. 1037, note.
Supreme Court, p. 1036, note.

Judgments, correction, p. 594, note..

En�ry in vacation, etc., p. 361, note.
Review, p. 574, note.
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APPEALS (Cont'd) APPOINTMENTS (Cont'd)

Supreme court, 1543 to 1545g. State text-book commission, 2909a.
When granted, 1544. State veterinarian, 7314.

Stenographer, for court of civil appeal, 1606.
Supreme court, 1539.

Store-keepers and accountants for state in.·
stitutions, 7327.

Trustees, appeal, 2079a.
Infants, p. 983, note.

Warehouse, examiners, 7827i.
Officers and employes, 7827jj.

Water districts, commissioners, 50111hrr,
50111hs.

Workmen's Compensation, Texas Employers
Insurance Association, executive committee,
5246-59.

Assistant district attorneys, 342.
Boards, examiners for classers of farm, etc.

products, 7827ss.
Examiners for public cotton classers,

7827r.
Managers for hospital for negro insane,

M!��!�rs of Northwest Texas Insane
APPORTIONMENT

Asylum, 107c. Congressional districts, 28.
Pardon advisors, 6086. District courts, 30.
Water engineers, 4995b. Supreme judicial district, 29.

Collector of assessments in water improve- Table of, pp. 7, 8.
ment districts, 5107-98.

Common school districts, election officers, APPRAISALS AND APPRAISERS
2819.

County auditor, 1460 to 1461.
County courts, EI Paso County at law, 1811- APPROPRIATIONS

138.
Oounty librarians, 1498lhc.
County veterinarian, 73140.
Depositories of water improvement districts,

5107-100.
Deputies, county officers, 3903, 3903a.
Director, Texas Employers' Insurance As

sociation, 5246-55.
Water improvement districts, 5107-76.

Engineers; improvement districts, 5549.
Water improvement district, 5107-51.

Grubb's Vocational Oollege, managers,
2676 lh a, 2676lhb.

Guardians, part of estate, p. 984, note.
Transfer of funds, p. 983, note.

Inheritance tax collector, 7491.
Inspectors, fruits and vegetables, 7846e.

Hides and animals, 7305b, 7305c, 7305e.
Sheep scab, 7314k.
Tick eradication, 7314i.
Waters and watercourses, 4553e.

Judges of county courts, EI Paso Oounty
court at law, special judge. 1811-140.

Harris Oounty at Law No.2, 1811-53d.
Special judge, 1811-53h.

Jefferson Couhty at Law, 1811-124.
Judges' of newly created judicial districts, 30.
Justices, courts of civil appeals, 29.

7th and 8th supreme judicial districts, 29.
9th Supreme Judicial District, 29.

Receivers, appeal, 2079a.
Rural school supervisors,' 2726i.
Scholastic census trustee, 2774.
Secretary of board of water engineers, 4995d.
State board of public accountancy, 6379b.
State council of defense, 7150lh.
State inspector of masonry, etc., assistants,

6394ddd.
State forester, 2676d.
State purchasing agent, 7325.
State registrar .of vital statistics, deputy,

4524d.

APPEARANCE

Appeal from Justice, 2393.
Filing bond in attachment as constituting.

p. 63, note.

Voluntary, effect, p. 431, note.

APPOINTMENTS

Animals witb, glanders or anthrax, 7314ddd.

Water, see Waters and Water Oour8es.
Animal bounties, 7166, 7168c.
Bureau or vital statistics, 4524f.
Canning demonstration work, 14zzz.·
Constitutionality, supplies for governor, Po

990, note.
East Texas Normal College, 2717%, 27171hc.
Emigrant agents, availability, 5246-107.
Farmers' co-operative societies, use of for,

prohibited, 14%a.
First capitol stock, 6397g.
Forest fire protection, 2676h.
Home guard, 4607 lhd.
Schools, state aid, 2726a.

Vocational education, 2909%c, 2909%d.
South Texas State Normal Oollege and Ste

phen F. Austin State Normal College,
271n�g.

Locating committee, 271714.
State aid, rural school supervisors, 2726i.
State council of defense, 715O%e.·

. State Home for Lepers, 232%f.
State hospital for crippled and deformed chil-

dren, 239%c.

State insurance commission, 4878.
SuI Ross Normal Oollege, 2717%e.
Vital statistics, bureau of, 4524f.
Warehouse and marketing act, 7827mm.
Water appropriation claim employes, 501l%ii.
.Waters, priorities, 4995, 5OO1c.

Purposes of, 4994.

ARBITRATION

Competency of arbitrator as witness, p. 45,
note.

ARCHIVES

See Records.

Surveyor's report as, p. '46, note.

Vol. 1 contains Arts. 1 to 4607%d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to '1676.
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ASSOCIATIONSARGUMENT OF COUNSEL

Motions, reviewing refusal to allow, p. 658,
note.

Propriety, control, etc., pp. 462-467, note.

ARMS
See Militia.

ARMY
See Militia.

ARREST
S tate fire marshal, 4881.

ARSON

State fire marshal, duties, 4881.

ARTESIAN WELLS

Abatement, 5011h.
Casing, requirements, 5011lh.
Definition of, 5OUg.
Oil wells, requirements inapplicable to,

5011lhee.
Public nuisance, when, 5011h.
Reports to board Of water engineers, 5011lhdd,

50Ulhe.
Waste, 5011i.

.

When permitted, 5011lh.

ARTIFICIAL LAKES

"Improvement" includes, 5621.

ARTISANS

Liens, 5621 to 5639h.

ASSESSMENTS

See Taxation.
On members of Farmers' CO-operative Soci

ety, 14lhi.
Texas Employers Insurance Association,

5246-69 to 5246-74.
Water improvement districts, 5107-25 to

5107-50.

ASSESSORS
See Taxation.

ASSIGNMENTS
Certificates, public improvements, p. 171, note.
Fraud of assignor, p. 98, note.
Husband's salary, etc., wife's consent neces

sary, 6171j.
Pleading, denial under oath, p. 98, note.

Invalidity of, p. 98, note.

SUfficiency of petition, p. 400, note.
Venue, effect on, I>P. 419, 420, note.
Workmen'S compensation, prohibition, 5246-3.

ASSIGNMENTS OF ERROR

Injunctions, temporary, necessity, p. 1037,
note.

ASSISTANT ADJUTANT-GENERAL
See Militia.

ASSISTANT COUNTY ATTORNEY
See County Attorney.

ASSISTANT DISTRICT ATTORNEYS
See District Attorf!.ells.

See Oorporatione ; Fraternal Benefit Socie
ties.

Teeas Employers' Insurance Association, see

Labor.
Texas Employers Insurance Association,

5246-54 to 5246-81.

ASYLUM LANDS

See Public Lands.

ASYLUMS

See Blind Asutum; Confederate Home; Deaf
andDumb Asylum; Home for Lepers; Hos

pitals; Orphan Asutum«; Pasteur Hos

pital ; Public Lands : State 'I'uberoulosie
Sanitarium.

Lunatic asylWJn.8, see Insane Persons.
State colony for feeble-minded, see Insane

Persons.
Texas School for the Blind, see Blind Asy

lums.

State hospital for crippled and deformed chil
dren, 2391h to 239lhc.

State tuberculosis sanitarium, 239v to 239x.

ATTACHMENT

Affidavits, p. 61, note.

Co-defendants, p. 61, note.

Eixemptions, compensation under workmen's

compensation, 5246-3.
Garnishment, basis of, p. 64, note.

Wareho.uses, prohibited! after commissioner
takes charge, 7827ii.

Wrongful attachment, p. 62, note.

ATTORNEY GENERAL

Approval, charter and by-laws of Farmers"

Co-operative Society, 14lh, 14lhc.
Forestry, 2676f.
Improvement district bonds, 5553.
Road bonds, 632.
State railroads, approving bonds, 6745k.
Title' of land for East Texas Normal Col-

lege, 2717lh. .

�itle of land for Northwest Texas Insane

Asylum, l07e.
Title of land for SuI Ross Normal College,

2717%a.
Title of land for Texas School for the

Blind, 187lh.
Corporations, foreign, anti-trust conviction,

permit to successor, 7805.
County auditors, 'advice to, 4418a.

Emigrant agents, suits on bond, 5246-103.

Employers, refusal to report accident, suit for

penalty, Q246-48.
Escheat�, suits, 4418a.

Fees, semi-monthly wage suits, 5246-99.
Fire escapes, enjoining occupancy of building

without, 3934lhe.
First capitol site, duties, 6397g.
Form for statement by Farmers' Co-operative

Society, 14lhd.
Improvement districts, injunction suits, 5584a.
Injunctions, fire escapes, buildings without,

3934 lhe.

Member of board, for institution of Texas
School for the Blind, 187lhb.

For selection of site for Northwest Texas
Insane Asylum, 107b.
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ATTORNEY GENERAL (Cont'd) BALLOTS

Opinions for heads of departments, 4418a. See Elections.
Pipe lines, petroleum, duties, 7321ha. County library elections, 1498lha.
Pu?lic accountants, revoking certificate, du- Improvement districts, bond issues," form,

ties, 6379k. 5541, 5542a.
Represent board of water engineers, 4996t.
Road bonds, examination, 632. BANK DE·POSIT GUARANTY
School books, contractors' bonds, preparation, Notice to claimants and creditors, 463.

2909f.
.

[Contractors' bonds, suit on, 2909f, 2909££, BANKRUPTCY
2909g, 2900j.

Contracts, preparation, 2909f.
Attachment debtor, p. 63, note.

Suit to cancel, 2909n. BANKS
Wages, semi-monthly payments, duties, 5246-

99.
Warehouses, bonded, duties, 7827h.

Charter violations, duties, 7827j.
,

Insolvency, etc., duties, 7827ii.
Refusing inspection of books, etc., 7827j.

Water improvement districts, notice of suit to
determine validity of bonds of, 5107-61.

Suits to contest validity of establishment,
5107-60.

Issue of bonds, 5107-60, 5107-62.

ATTORNEYS
See Attorney General ..

' Oounty Attorney ..
'

District Attorneys.
Duties and obligations of, p. 70, note.

Fees, constitutionality of statute, p. 668,
note.

Improvement districts, 5579.'
Insurance policy action, p. 1056, note.
Workmen's compensation, amount, 5246-

13.
Enforcing award, 5246-45.
Lien, 5246-12.
Regulation, 5246-12.

Improvement districts, 5579.
Industrial accident board, 5246-40.
Liability to third persons, p. 71, note.
License, immigrant attorney, 318.
Ratification of unauthorized acts, p. 71, note.
Special judges, election of, 1676..

Water. improvement district, employment by,
directors, 5107-45.

Employment to collect delinquent taxes,
compensation, 5107-48.

AUCTION SALES
Hides imported from Mexico, 7287.

AUDITING

Oounty auditor, bills of public improvement
districts, 1494c.

AUDITORS
See Oounty Auditor.
Accounts . of water improvement districts,

5107-104.
County auditor, 1460 to 149·4i.

AUTOPSY
Insurance company, right to, p. 1091, note.

AVAILABLE SCHOOL FUND
See Schools and School Districts.

BALING
Sec Cotton,

See Bank Deposit Guaranty ..
' Oommi�sioner

of Insuranc€l and Banking; Natia1uil�
Banks s

' Savitngs Banks.

Acceptance of act as creating contract not
subject to impairment, p. 83, note.

.

Amendments to charter, filing, 517g.
Not necessary to increase 0·1' decrease

number of directors, 517h.
Bonds of officers and employes, 574.
Cash reserve, 377.
Oommissioner, prescribing. form of bonds for

cashier and treasurer, 574.
County depositories, 2440 to 2445.
Demand deposits defined, 37&.
Deposit guaranty, enforcement of liability of

stockholders, p. 78, note. ,

Notice to claimants and creditors, 463.
Deposits to be kept on hand in savings de-

partment, 435. .

Directors' approval of bonds of cashier and
treasurer, 574.

Increase or decrease of number of, 517h.
Issuance of notes, p. 78, note.

.

Oath of, 517h.
Ownership of shares, hypothecation of,

51Th.
Requiring bonds from officers and em

ployes, 574.'
Examination of members of federal reserve

bank, 522a.
Examiners, designation as general liquidating

agent, 521a.
Salaries and expenses of, 521a.

Federal Reserve bank, conformity of members
to federal reserve act, 517f.-

Conformity of members to national bank-
ing law, 569a.

.

Discount of notes, drafts, etc.,. 570.
Disposition of stock in, 523a.
Insolvency of member of, 523a.
Membership in, 517e.

Pledge of securities, 570.
Reserve of banks holding membership in,

377a.
•

Reserve of banks not
: members of, 377.

Fees for filing charter with commissioner of
insurance and banking, 517g.·

,

Indebtedness, incurred in financing movement
of crops, 570b.

Limitation of, .. 570a;
Insolvency of. member of federal reserve bank,

523a.
Investments, federal farm .loan bonds; 3832%.
Liquidation, action by bank in hands of spe

cial agent, p. 81; note.
Bank examiner as liquidating' agent; ·521l.

Vol. 1 contains Arts. 1 to 4607Y.z.d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
"- .
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:aIDS (Cont'd)
For State Home for Lepers, 232%a.,

Contracts, necessity, etc., commissioner's
courts, 2268a, 2268b.

Drainage districts, 1494b.
Improvement district contracts, 557Q, 5571.
Navigation districts, 1494b.
Road districts, 1494b.
School text books, 2,909cc to 2909dd.

Constitutional amendment, effect, 290900.
Supplies for state institutions, 7328.
Water improvement districts, 1494b.

Contracts, 5107-85, 5107-86.
Joint ownership, 5107_:_106.

BANKS (C,ont'd)
Loans, limited,-, 539.
Officers and employes, cashier, bond, 5'74.

Treasurer, bond, 574.
Pledge of securities, 570.
Promissory notes on cotton and grain secu

rity, 7827vv to 7827zzz. See Warehouses,
Warehousemen and Marketing.

Sale of stock held as executor, p. 76, note.
Sale or indorsement of notes, p. 82, note,

Savings departments, 435.
Amount of deposits to be kept on hand,

435.
Deposits, amount kept on hand, 435.
Investment, federal farm loan bonds,

38321h. .,
, ,BILLS AND NOTES'

State, county funds, deposit, 2443a. ,Bona fide purchaser, notes given for patent
Stockholders, agreement as to mode of pay- rights, 593b.

ment of subscription, p. 83, note. Construction of general rules, p. 108, note.
Assessment against, p. 83, note. Cotton and grain security, 7827vv to 7827zzz.
Enforcement of liability under deposit, See Warehouses, Warehousemen ana M'ar-

guaranty law, p. 78, note. keting.
'

Subscription obtained, by fraud, p. 83, Defenses, waiver, p. 1502, note.
note. Discount by bank and trust companies, 539.

Ultra vires acts, p. 76, note, Drafts, nature of obligation, p. 91, note.
Evidence as to consideration, p. 103, note.

Guaranty, suit against guarantor, p, 98, note.
Fraud of assignor, p. 98, note.
Husband and wife-as joint makers, p. 1020,

note.

Novation, burden of proof, p. 866, note.
Patent rights, notes given for, 593a, 593b.
Payment of 'Subscriptions to Farmers' Co-,

operative Societies, 14%e.
Pleading, action against indorsers, p. 95, note.

Denial under oath, p. 98, note.
Power of Farmers' Co-operative Society to

borrow money and discount notes, 14%f.,
Protest, suit as substitute for, pp. 90, 91,

note.

Separate property of wife, 4621.
Suits, substitute for protest, p. 90, note.
Dser of water supply furnished by water im ..

provement districts, 5107-95.

'BARBER SHOPS

Females, hours of labor, 5246a.
Seats for, 5246c.

BAWDY HOUSES

Injunctions, constitutionality of act, pp. 1047,
,

1048, note.

Pleadings, p. 1048, note.

BAYOUS
Obstruction by irrigation canals, ete., 5011t.

BAYS
, Mineral rights, 5904, 5904a.
Title to in state, 4991.

BEAUMONT
Charter, validation, 1096j.

BEER
See Intomicating Liquors.

BEES

Appropriation for eradication of foul brood,
p. 89, note.

BELTON
Oharter, validation, 1096j.

BENEFI'l'S,
See Fratema; Benefit Societies.

BEQUESTS
See Devises and Bequests.

BEVERAGES
, See Intomicating Liquors.
BIDS

BILLS OF EXCEPTIONS
See Appeals.
Approval; necessity, p. 624, note.
Correction, pp. 623 to 624, note.

Filing, .necessity, p, 624, note.

Impeachment by trial court's certificate, p.
624, note.

Tnstruetions, act not repealed, p. 539, note.
Failure to except, effect, p. 622, note.

Necessity, 1972, pp. 618 to 620, note.
, Requested, unnecessary, 1974.

Operation and effect, p. 617, note.

Qualification, pp. 623 to 624, note.

Striking out, p. 624, note..
.' Sufficiency, instructions, pp. 621 to 622, note.

Waiving objection to lack of, p. 615, note.

BILLS OF,EXCHANG�
See Bills and, Notes.

Oonstruction of buildings' for hospital for
BILLS OF REVIEW'negro insane, 10n.

For Northwest Texas Insane Asylum, Justices' courts,' diligence, p. 682, note.

107e. I

For state colony for the feeble-minded, BIRDS
232c. See Game.
SuPP. VERN. S. Orv. ST'.TEX.-l07
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BONDSBIRTHS

Certificate, certified copies, 4553a (Rule 50a).
Form, 4553a (Rule 38b).
Prima facie evidence, 4553a (Rule 50a).

Local registration systems, when superseded,
4524g.

.
.

BLANKS
Assessment of taxes in water improvement

districts, 5107-25.

BUND

See Blind Asylums; Deaf and Dumb Asy
lum.

Confederate soldiers, pensions, ,6279.

BLIND ASYLUMS
State purchasing agent, 7325 to 7337.
Texas School for the Blind, board of trustees,

187'ha.
Enforcement of act, 187'hb.
Name of institution, 187'h.
N f!JW building site, 187'h.
Title to land, 187'hc.
Transfer of property to University of Tex

as, 189a.

BOARDING HOUSES
Fire escapes, 3934'h to 3934'he. See Fire

Eecooe»:
.

BOARDS
See State Boards.

Directors, see AgriculturaZ and Mechanical
Oollege; Banks; Oorporations; Labor;
/3g,mngs Banks.

Equalization, see 'I'aeation.
Managers, see Insane Persons.
Trustees, see BUnd Asylums; Drainage;

Schools and School Dietricts.
Examiners, pharmacists, fees,' 6292.
Industrial accident board, 5246-39 to 5246---

53.
Managers, for Hospital for Negro Insane,

l07g.
Northwest Texas Insane Asylum, l07c,

107d.
State colony for the feeble-minded, 232c.

Pardon advisers, 6086.
Prison Commissioners, 6181 to 6196.
Regents, removal, 6017 to 6017b.

State hospital for crippled and deformed
children, 239'hb.

Selection of site' for .Northwest Texas Insane
Asylum, 107b.

,

Trustees, Texas School for the Blind, 187'ha
to 187'hc.

BOATS
Incorporation of companies to construct, etc.,

1121(l1a).
.

BONA FIDE PURCHASERS
Notes given for patent. rights, 593b.
Pleading, necessity of alleging good faith, p.

448, note.
'

BOND INVESTMENT COMPANIES
Co-operative savings and contract loan regula

tions applicable to, 1313'hy..

See Appeal«; Bank Deposit Guaranty)' 'Ooste;
Oounty Finances)' Drainage; Lmprouemem
Districts ; Levees)' Ncivigation Districts;
Railroads; Schools and SOMol Districts;
Surety Oompanies')' Water Improvement
Districts.

Appeal, dismissal, effect, p. 649, note.
Injunction, temporary, p. 1037, note.
Water contests, 5011'hn.

Assistant district attorneys, 342.
Attachment, liability on, pp. 62, 63, note.
Attorney general to advise in regard to is-

suance', 4418a.
Bank officers and employes, 574.

Treasurer, 574.
Commissioner of markets and warehouses,

7827aa.
Complainant of discrimination in water rates,

5002g.
Contractor, improvement district, 5573.

Water improvement districts, 5107-88.
Corporations, authority to execute, 1162.
Cotton ginners, 7827c.

County depositories, 2443, 2443a, 2444, 2445.
County judges, before sale of improvement

bonds, 5557.
. .'

County librarians, 1498'hi. .

County, municipal, etc., ante-dating bonds,'
p. 115, note .

Deposit by state depositories, 2425.
Diversion of proceeds, p. 114, note.
Expenses of bond issue, p. 114, note.

Misappropriation of sinking fund, p. 114,
note.

Sale of, pp. 114, 115, note.
Taxation for, 925.
Tax, levy for, 925�
Tax lien, p. 114, note.
Variance between bonds and proposition

submitted, p. 114, note.
County tax collector, 2444.
County treasurer, additional improvement

district funds, 5566.
Navigation districts, 5988.

Directors of water improvement districts,
510r7-:-12 , 5107-76, 5107-80, 5107-81.

Drainage districts, denomination, 2596.
Duration, 2596.
Execution, 2596.
Interest, 2596.
Power to issue, p. 696, note.
Sale, 2600.
Tax, 2603, 2603a.
Taxation for interest and sinking fund,

2603, 2603a.
Term, p. 696, note.
Validation, 2596. ..

Effect of change of judicial districts, 30.
Emigrant agents, 5246-103.
Fire escapes, buildings without, sequestra

.

tion, 3934lhe.
Forcible entry and detainer, possession, 3944.
Garnishment, p. 66, note.
Guardians, time to sue, p. 984, note ..

Improvement districts, additional, 5551.
Attorney general to approve, 5553.
'Contractor, 5573.
Form and terms, 5552.
Issua:q.ce, 5551.

Vol. 1 contatns Arts. 1 to 4607%d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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BONDS (Cont'd)
Deposit as collateral security by state de

positories, 2425.
Directors, 5107-12, 5107-76, 5107-80

5107-81.
... '

Election, additional bonds, 5107-58.
Canvass of votes, 5107-57.,
Conduct of, 5107-55.
Declaration of result, 5107-57.
Judges, 5107-55.
Notice of, 5107-54.
Oath of voters, 5107-56.
Polling places, 5107�55.
Qualified voters, 5107-55.
Question submitted, 5107-53.
Return of votes, 5107-57.
Time for holding, 5107-53.

Interest, 5107-59.
Taxation for, 5107-69.

Joint ownership, 5107-106.
Limitation 'of amount, 5107-58, 5107-

97.
Officers and employes, 5107-103.
Order for, 5107-58.
Record of, by county clerk, contents,

5107-66.
� Registration by comptroller of public ac

counts, certificate of, 5107-65.
Sale or disposition of, 5107-66.

Proceeds for construction and main
tenance fund, 5107-68.

Signature arid seal, 5107-59.
Sinking fund, how constituted, 5107-70.

Taxation for, 5107-69.
Suits to determine validity, by whom

brought, 5107-60. '

Determination of issue, 5107�62.
Duty of attorney general, 5107-68.
Elrrors in issue, correction, 5107-63.
Findings and judgment, 5107-62.
Jntervention, 5107-62.
Judgnient, copy a'S evidence, 5107....:...64.
Judgment, copy filed with comptroller,

5107-64.
Jurisdiction of, 5107-61.
Nature of, 5107-61.
Process, service, 5107-61.
Service of notice on attorney gener

al, 5107-61.
Trial, preference, 5107�2.

Terms of, 5107-59.
Wharves, 'elevators, etc., control of issuance,

6677d.
Writs of error, dismissal, effect, p. 649, note.

Limitation of amount, 5551.
Powers, 5530.
Procedure, 5534b.
Record book, 5555.
Redemption, 5560.
Registration, 5554.
Sale, application of proceeds, 5556.

Bond of county judge, 5557.
Sinking fund, 5555.

Investment, 5560.
Supervisors, 5547.
Validation, 5584c.
Validity, 5554.

Indemnity, warehouseman's lien, 7827qq.
Investments in sinking fund, drainage dis:'

trict, 2603.
'

Judges of county courts, EI Paso County at

law, 1811-:-139.
Harris County at Law No.2, 1811-53d.

Legal proceedings, exemptions, state fire
marshal, 4882.

Loan brokers, 6171b, 6171c, 6171i.
Lunacy proceedings, p. 53, note.

Outstanding', overlapping political, subdivi-
sions not to be created, 637d.

Precinct officers, 3044a.
Private employment agencies, 5246-92.
Public cotton classers, 7827s, 7827t.
Railroad commission, powers, 6677d.
Railroads, maintaining roadbed, etc., 6708c.
Roads, 628, 632, 637a to, 637f. See Roads.

Election, 628.
School book contractors, 2909f, 2909ff.
School treasurers, 2771.
Securities deposited by state depositories,
'2425.

Sequestration, buildings without fire escapes,
3934lhe.

Sinking funds, investment, 637�.
Disposal of interest, 637e.

State depositories, surety companies, 2425.
State highway commission, 6904 lhc. '

State highway engineer, 6904lhd.
State purchasing agent, chief clerk, 7336.
State railroad, 6745k.

Issuance, .6745g"
Stenographers for courts of civil appeals,

,1606. •

Storekeepers and accountants of state insti
tutions, 7327.

Supersedeas, decision of board of water en

gineers, 5002i. '

Tax assessors, water Improvement district,
5107-15.

Tax collectors, 7608 to 7610a.
County, 2444.
Water improvement districts, 5107-15.

,Warehouses, accepting act, 7827tt.
Co-operative associations, 7827g, 7827t.
Cotton ginners, 7827t. .

Examiners, 7827t.
Suits upon, 7827t.

Water commissioner-s, 5011 lh s.
Water improvemeut district, 5107-1 5107-

53 to. 5107-71.
'

Additional, election, 5107-58.
'

Assessor, 5107-15.
Authority to. issue, 5107-1.
Collector' of assessments, 5107-98.
Contractor, 5107-88.

BONHAM

Charter, validation, 1096j.

BOOKS
See Arctiioes ; Oounty LibrMies�'

and School Districts.
Schools

County auditor, public improvement districts,
1494e. '

, ,

Pipe lines, petroleum, regulation, 732lhe.

BOUNDARI:l':S
See Oities, 'I'oume, and Villages�' Oownties ;

Fences; Schools and School Districts.
Water divisions of state, 4995a.
Water improvement districts, 5107-1.
Waters, act applicable to, 5011lhu.
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BY.LAWS

Jack 'rabbits, 7166 to 7168c.
Wild. animals, 7166 to 7168c.

BRIDGES
See Commissioners' Oourts ; Roads.

Across railroads, building by water improve
ment districts, 5107-89.-

Across roads, by water improvement districts,
5107-90.

'

Diversion of proceeds of bonds, p. 114, note.

Municipal taxes, ,925.
Removal of, to accommodate dam, reservoir,

or lake, 5006.
Right of way along for irrigation, etc., pur

poses, 5006.

BROKERS
. See Loan Brokers.
.

Private Employment Agencies, see Labor.

BROWNWOOD

Charter, validation, 1096j.

BUFFALO

Tax exemption, 7507(lb).

. BUILDERS

Liens, 5621· to 5639h.

BUILDING AND LOAN ASSOCIATIONS

See Loan and Investment Companies.

BUILDINGS

Co-operative savings and contract loan com

panies, approval' by Commissioner of In
surance and Banking, 13131hh.

Farmers' Co-operative Societies, 14lhc.
Workmen's Compensation, Texas Employers

Insurance Association, 5246-56.

CANALS
Cities and towns, condemning for, 768a to

768c.
Construction, diverting surface waters, 5011t.
Conveyances, recording, 5002n.
Liens, 5011ff, 5011.fff.
Pipe lines, 1306.
Surface waters, diverting, 5011t.
Wages, semi-monthly payment, 5246-98 to

5246-100. See. Wagoo. ;

Water improvement districts, powers, 5107-
24 .

CANCELLATION
Teache�s' certificates, 2814.
Text book contract, 2909n.

, CANDIDATES
See Elections ..

CANNING

Demonstration work, in, 14zzz.

CANYONS
Title to water in, in state, 4991.

CAPITAL CASES

Interchangeable
5158lhh.

jury law inapplicable,
See Public Buildings and Ground»:

Schoolhouses, see Schools and School Dis- CAPITAL STOCK
tricts.

Entry by' state fire marshal, 4882.
Mechanics' liens, 5621 to 5639h,..
Pipe lines and tramways not to pas'S through,

1306.
.

BULK SALES
Evidence, p, 977, note.
Merchandise, 3971 to 3!!73.
Purchasers, liability," 3971 to 3973.

BUREAUS
Vital statistics, 4524a to 4524g.

BURGLARY

Insurance, penalty and attorneys' fees, p.
1055, note.

BU�IAL
Convicts, 6223.
Vital statistics, 4553a (Rules 371h 38a, 50a).

BURIAL GROUNDS
See Cemeteries.

BUSINESS

See Licenses ; Occupation Tames.

BUTCHERS

Bonds, etc., exempted counties, 7184.

See Corporations ; Farmers' Co-operative So
cieties ; Insurance, and titles of the partie:

ular corporations.

CARLISLE MILITARY SCHOOL

See Grubb's Vocational Oollege.

CARNIVALS

Taxation, 7355(15).

CARRIERS
See Railroad Oommission; Railroads.
Bills Qf lading, reasonableness, p. 1453, note.

Connecting pipe lines, petroleum, 732:Jhd.·
Depots, mandamus, p. 1497, note.

Discrimination, burden of proof, p. 1494, note.

Pleading, p. 1494, note.

Switching connections, 6716c, 6716d.
Freight and livestock, damages, increase in

. market price, p. 138, note.
Refusal to deliver, damages, p, 1493, note.

Transportation, quarantine district, 7314.
Instruction, inadequate station facilities, p.

1454, note.
Limitation of liability, p. 138, note.

Passengers, separating negroes, validity, p.

1508, note.
Penalties, division, constitutionality, p. 1454,

note.
.

Evidence, p. 1454, note.

Excessive, p: 1494, note
..

Vol. 1 contains Arts. 1 to 4607lhd, Pages 1 to 1007; 'Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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(lARRIERS (Cont'd) C�RTIFIED COPIES

Pipe lines, petroleum, 732% to 73211zm. See See Evidenae.

Pipe Lines. Amendments to bank charter, 517g.
Rates and charges, consignor's liability, p. Charter and by-laws of Farmers' Co-operative

139, note. Societies, 1411zc.
Spur tracks, etc., 6716c to 6716h. Judgments, transmitting to board of water

Separate railroad coaches, burden of proof, engineers, 4996w.
p. 1508, note. Orders or decisions of board of water engi-

Spur tracks, etc., constitutionality of act, p, neers, 5002l.
1499, note. Railroad reports, animals killed, 6603a.

Evidence, p. 1500, note. State board of public accountants, registra-
Switch connections, 6716a to 6716h. tion, admissibility in evidence, 637ge.

Cumulative construction of act, 6716h.· Taxation, receipts, admissibility in evidence,
Damage actions, 67l6g. 76171>.
Discrimination, preventing, 6716c, 6716d. Tick eradication proclamations, admissibility
Duty to make, 6716a. in evidence; 7314g.
Failure to comply with commission's or- Warehousemen, charters, 7827g.

der, 6716f. Water appropriation contests, orders, filing,
Furnishing cars, 6716a. 501111zll.·
Railroad commission's powers, 6716b to Water contest appeals, notice of perfecting,

6716e. service, 501111znn.
Union depots, constitutionality of act, p. 1497, Workmen's Compensation, Industrial Board's

note. orders, etc., 5246-5<;). ,

Workmen's compensation not applicable to,
5246-2. CERTIORARI

County court, Dallas County at Law No.2,
1798b.

Court of Civil Appeals, bringing: up record,
etc., p. 289, note.

Justices courts, motion to dismiss, p. 687,
'note.

Supreme court, 1526.

CHANGE OF VENUE
See Venue.

OERTIFIED CHECK

Accompanying bids, county depositories; 2441,
2442. CHIEF DEPUTY

State depositories, 2441. See Game, Fisk, and Oyster -Commissioner..

OARS

See Ccrriers ; Roilroad«.

OASH RESERVE

Banks, 377.

CATALO

Tax exemption, 7507(lb).

(lATTLE

See Stock Laws.

CAUSES OF ACTION
See Suits.

CEMETERIES
Eminent domain, interurban railroads, 1121

(60).
Street railroads, 1121(60).

Pipe lines and tramways, not to pass through,
1306.

Water improvement districts, property not to
be taken, 5107-78.

CEMETERY ASSOCIATIONS
Eminent domain, 1289a.
Trusts, maintenance of lands, etc., 1302a to

1302d.
'

CENSUS

Scholastic, 2774.
Kindergartens, effect on, 290911z.

CERTIFICATES
See Births�' Oommissioner. of Insurance and

Banking; Death; Elections ; Evidence;
Farmers' Oo-operatioe Societies; Fraternal
Benefit Societies; Lepers; School» and
School Districts.

1701

CHARACTER

Attorneys, 318.

CHARGES
See Ocrriers ; Railroad Oommission; Trial.
Grand jury, death of convict, 6224.

CHARITABLE INSTITUTIONS
Purchase of supplies for, 7337.
State purchasing agent, 7325 to 7337.

CHARITABLE ORGANIZATIONS

.Private employment agencies, not regarded as.
5246-95.

CHARTERS

See Banks; Oities, Towns, and Villages�' 00-
operative Savings and Oontract Loan Com
panies�' Corporatioms; Railt·oads.

Accepting act in lieu of, 774a to 774c.

CHATTEL MORTGAGES
See Mortgages and Deeds of Trust.

Record, notice, 5661.
Not recorded at length, 5661.

Warehouses, co-operative associations, loan

ing money upon, 7827ll.
Wife's consent, when necessary, 6171j.

CHAUFFEURS
See Motor Vehicle Registration.'

CHECKS
See Oertified (Ihecks.
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CITIES, TOWNS, AND VILLAGES

(Cont'd)
Water improvement sinking fund, invest

ment in, 5107-113.
Boundaries, detaching uninhabited territory

774d.
'

Enlargement to include school districts,
effect, 2815c.

Relinquishing territory, statute prospec
tive, p. 153, note.

Buildings, inspection charges, 6394dddd.
Inspection of plans, 6394dd.

Charter, accepting act in lieu of, 762, 774a
to 774c.

.

Validation, 779, 1096j, 1096k.
Clerk or secretary, attestation of proceedings

for acceptance of provisions of title, 762.
Commission form of government, approving

city registrar's accounts, 4553a (Rule
36a).

Building plans, state inspector of mason-

ry, etc., to assist, 6394dd.
.

Buildings, inspection charges, 6394dddd.
City registrar, substitute for, 4553a

(Rule 36b).
Consent to street railway consolidations,

6741a, 6741b.
Title of act, constitutionality, p. 175,

note.
Consolidation, books, money, etc., transferred

to larger city, 1096¥ae.
Charters, 1096¥a.
Definition, 1096¥ac.
Election, 1096¥aa.

Ballots, 1096¥ab.
Liabilities, 1096¥ae.
Name, 1096¥a.
Population required, 1096¥a.
Public improvement funds, disposition,

1096¥af.
When consummated, 1096¥ad.

Contracts, bids. required, 2268a, 2268b.
Powers, 774b, 774c.

Council, accepting act in lieu of charter, 7621
774a to 774c.

Approving city registrar's accounts, 4553a
(Rule 36a).

City registrar, substitute for, 4553a
(Rule 36b).

Consent to street railway consolidations,
etc., 6741a, 6741b.

County libraries, use of, 1498�0,
, 1498¥ap.
Parks, 1017¥a to 1017¥ad.
Pipe lines and tramways, consent, 1306.
Public utilities, application of net rev-

enues, 884a, 884b. ,I

Rates, delegating power, p. 173, note.

Records, judicial correction, pp. 165, 16�
note.

School tax levy, 2876 to 2879.
Streets and alleys, control over, 854.
Taxes, ad valorem, ·925.

Schools, 2876 to 2880.
County ·libraries, use

"

of, ete., 1498%0,
1498¥ap.

Current expenses, ad valorem taxes, 925.
Deaths, registration systems, when super

seded, 4524g.
Drainage, judicial supervision, p. 160, note.

CHILDREN
See Infa1�ts.; Parent and Child.

Custody, presumptions, p. 849, note.
Right to, p, 983, note.

State colony for the feeble-minded, 232a to
232g.

State hospital for crippled and deformed chil
dren, 239¥a to 239¥ac.

Support, duty, p. 983, note.

CHUROHES

Pipe lines and tramways not to pass through,
1306.

CISTERNS

"Improvement" includes, 5621.

/
See Justices of the Peace; Process,

CITATION

CITIES, TOWNS, AND VILLAGES

See Bonds ; Corporation Courts; Etectione;
Heaith ; Schools and School Districte ; Ta{J)

ation.
Abolition of corporate existence, collateral at

tack, p. 176, note.
Constitutionality of statute, p, 176, note.
Liability of new city, p. 176, note.

Acceptance of provisions of title, 762.
Accepting act in lieu (i1)f charter, 774a to 774c.
Aldermen, building plans, state inspector of

masonry, etc., to assist, 639'4dd.
Buildings, inspection charges, 6394dddd.
Holding other offices, p. 154, note.
Public utilities, application of new reve

nue, 884a, 884b.
Attorneys, salary, reduction during term, p.

154, note.

Births, registration systems, when super
seded, 4524g.

Board of commissioners, county libraries,
use· of, 1498¥a 0, 1498¥ap.

Parks, 1017¥a to 1017¥ad.
Bonds, antedating, p. 115, note.

Deposits, by county depositories, 2443.
By state depositories, 2425.

Disposition, consolidation of cities,
1096¥af.

Diversion of proceeds of, p. 114, note.
Expenses of bond .issue, p. 114, note.
Form of submission to popular vote, p.

114, note.
Investment in, co-operative warehouse

associations, 7827ll.
Drainage district sinking fund, 2603.
School land funds, 5402.

Misappropriation of sinking fund as au:"

thorizing injunction against subsequent
'bond issue, p. 114, note.

Outstanding, restriction on overlapping
bond subdivisions, 637d.

Sale of, pp. 114, 115, note.
Sinking fund, applying public utilities

revenue toward, 884a, 884b.
Investment, 637e.

Disposal of interest, 637e.

Taxation for payment, 925.
Tax lien, P., 114, note.
Variance between bonds and proposition

submitted, p. 114, note.

Vol. 1 contains Arts. 1 to 4607%d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675•.
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OITIES, TOWNS, AND VILLAGES CITIES, TOWNS, AND VILLAGES

(Oont'd) (Cont'd)
Elections, incorporation, over 600 inhabit- Number, 1017�a.

ants, 774. Taxation, 1017�.
Street improvements, constitutionality of Tax, maintenance, 1017�b.

statute, p. 172, note. Police, chief, list of chauffeurs, furnishing,
Electric companies, lease, 1024a. 7012�n.

Sale, 1024a. Chief, motor vehicles, furnishing list of,
Electricity, alienating property, etc., 774c. 7012�j.·

Oral contract to furnish, validity, p. 150, Eight-hour day for patrolmen, 808a.
note. Nature of office, p. 155, note.

Fire department, chief, fire escapes, duties, Powers, 774b, 774c.
3934�c. Property, powers, 774b ..

Day of rest, 978b. Public buildings, ad valorem tax, 925.
Fire houses, elections, use for, .

2919a. Taxation for, 925.
Hours of service act unaffected, 978e. Public grounds, etc., control over, 854.
Vacation to employes, 978c, 978d. Powers over, 854.
Weekly working days, 978a. Public improvements, certificate, assignment,

Fire marshal, fire escapes, duties, 3934�c. p. 171, note.

Franchises, taxation, interstate commerce, p. Completing work, contractor's surety, p.

223, note.
, 171, note.

Garnishment, exemption from, p. 424, note. Consolidation of cities, disposition of
Gas companies, lease, 1024a. funds, 1096�f.
Gas systems, alienating property, etc., 774c. Taxation for, 925.

Health, cleaning and disinfecting premises, Public utilities, alienating property for, etc.,
984. 7-74c.

Drainage of lands, etc., 984.. Lease of business, ete., 1024a.
Inspection of premises, 984. Net revenue, application to sinking fund,
Plumbing licenses, constitutionality of 884a, 884b.

regulation, 978e. Rate fixing by council, delegating power,
Vital statistics, registrars, 4553a (Rules p. 173, note.

36a to 36c). Sale of business, etc., 1024a.
Home guard, expenses, payment, 4607�d. Schools, ad valorem tax, 925.
Incorporation, 774.' Boundaries of districts, ad valorem tax,

Free school purposes only, bonded in- 925.
debtedness of common school. district, Districts, exclusive control by cities and
liability for, 2815d. towns, 2876 to 2880.

Validation, 775, 779. Municipal districts, 925.
Liabilities, 774b. Seal, 774b.

Sewer defects, p. 160, note. Sewers, ad valorem taxes, 925.
Licenses, plumbers, validity of regulation, Alienating property, etc., 774c.

p. 168, note. Powers, 854.
Manager, parks, 1017� to 1017�d. Sewer systems, pollution of watercourses,
Marshals, nature of office, p. 155, note. 4553d.
Mayor, consolidation of cities, �ertifying elec- State highway department, co-operation with,

tion returns, 1096�d. 6904�f.
Signing proceeding for acceptance of pro- Street railways, lease, 1024a .

.

visions of. title, 762. Purchase, lease, etc., by interurban rail-
Motor vehicle registration, exacting fees pro- ways, 6741a to 6741d.

hibited, 7012�h. . Restoring street, etc., p. 160, note.
List of chauffeurs, furnishing, 7012�n. Sale, 1024a.

Moving pictures, regulation, p. 162, note. Sub-ways, p. 161, note.
Notice, damage actions, p. 160, note. Streets and alleys, abandonment, p. 170, note.
Occupation taxes, 7355. Aerial tramways, crossing by, 1306.
Officers and agent in general, abandonment Altering, 854.

of office, p. 154� note. Bridges, etc., taxation for, 925.
Ordinances and resolutions, ad valorem tax- Condemnation, evidence, p. 170, note.

es, 925. .Notice, p. 170, note.

Detaching uninhabited territory, 774d. Contractor's surety, completing work, p.
Powers, 774b. 171, note.
Removal of garbage, p. 158, note. Control over, 854.

Salaries, validity, p. 157, note. Drainage, 854.
Special police, validity, p. 156, note. Grading, paving, etc.,' 854.
Stock pen regulations, p. 158, note. Improvements, due process of law, p. 117,
Vaccinating school children, p. 158, note. note.

Validity, p. 723, note. Elections, validity, p. 172, note.

Parks, concession privileges, etc., fees, Vote, p. 171, note.

1017�d. Obstructions, removal, 854.
Control, 1017�b. On levees, 5582.
Free public use, 1017�d. Opening, 854.
Improvement, 1017�c. Pipe lines and tramways, 1306.

Location, 1017�a. . Petroleum, rights in, 732�b.
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CITIES, TOWNS, AND VILLAGES CIVIL ENGINEER
(Cont'd)

Powers, 854.
Referendum, petition, necessity, p. 172, CIVIL LAW

note.
Road work or tax, 854.
Sewers, 854.
Taxation, 925.
Telegraph companies, right to use, p. 224,

note.

Vacation, 854.
Suits, instituting, etc., 774b.
Taxation, ad valorem taxes, 925.

Bridges, 925.
Current expenses, 925.
Indebtedness, 925.

'

Interest and sinking fund for bonds, 925. CLASSIFICATION
License or property tax, p. 165, note.

Mandamus, p. 176, note.

Occupations, 7355.
Parks, 1017lh, 1017lh b.
Permanent improvements, 925.
Property or license tax, p. 165, note.
Public buildings, 925.
Public utilities, applying net revenue to-

ward sinking fund, 8841>-, 884c.
Roads, bridges and streets, 925.
Schools, 2876 to 2880.
Streets, 925.
Uninhabited detached territory, exemption

from, 774d.
Towns and villages, incorporation, population CLERK

required, 1033.
Incorporation, validation, Mexican and

Spanish grants, 5393b. CLERKS OF COM MIS S ION E R S'
Officers, invalid appointment, effect, p. COURTS

175, note.
Water supply, appropriation of waters for,

4994.
Cerporations for storage, etc., of wa

ter for, 5002.
Diversion, 4993.
Storage or diversion of storm, flood,

or rain waters for; 4992.
Water, improvement districts, 5107-

94.
Treasurer, commissions, p. 156, note.
Water supply, water improvement districts to

furnish on acquisition of established sys
tein, 5107-94.

Waterworks, ad valorem tax, 925.
Alienating property, etc., 774c.
Applying net revenue on sinking fund, COAL

884a, 884b.
Appropriation of waters for, 4994.
Condemnation proceedings, 768a to 768c.
Construction of roads, p. 150, note.
Corporations for storage, etc., 5002.
Diversion of ordinary flow and underflow

of flowing streams for, 4993;
Lease, 1024a.
Sale, 1024a.
Storage or diversion of storm, flood, or

rain waters, 4992.

CITIZENS
I

United States .laws regarding, Appendix pp.
1670 to 1672.

CITY SUPERINTENDENT OF SCHOOLS
See Schools and School Districts.

See Drainaoe; Engineers; Leoees,

Adoption, p. 1, note.

CIVIL,WAR
See Peneions,
Confederate pensions, 6267 to 6279a.

CLAIMS

See Mines and Minerals.
Mining claims, see Mines and Minerals.
Injuries to or death of employe, 5246-43.

Schools, 2849b.

CLAY COMPANIES
Discriminations prohibited, 1308�
Eminent domain, 1306.
Financial powers, etc., 1307.
Incorporation, 1303, 1304.
Powers, 1305.

Outside state, etc., 1308a.

CLEBURNE

Charter, validation, 1096j.
Militia, salaries, 5767a.

OF COUNTY COURT'
See County Clerks.

See Commissioners' Courts.

CLERKS OF COURTS
See Commissioners' County Clerks; District

Clerks.

Judgments, transmitting to board of water en

gineers, 4996w.
Motions, authority to file, p. 658, note.

CLERKS OF DISTRICT COURTS
See District Clerks.

CLOTHING

Convicts, 6227.,

See Mines and Minerals.
Prospecting, etc., 5904l to 5904HZ.

CODE

Sanitary Code, see Health.

COLLATERAL ATTACK

Drainage district, validity of, p. 697, note.
Guardian's commissions, order regarding, p.

989, note.
Judges, court of criminal appeals, title to

office, p. 354, note.

Judgment on bond, p. 1550, note.

Receivership proceedings against city, p. 176,
note.

School district, election, p. 737, note.

Tax judgment and sale, p. 1605, note.

Vol. 1 contains Arts. 1 to 4607%d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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COLLATERAL SECURITY

State depositories, 2425.

COLLECTION
Bee Taxation.
Justices of the peace, powers, p. 680, note.

Taxes, 7608 to 7688a.

COLLECTORS
Bee Taxation.

COLLEGE OF INDUSTRIAL ARTS

President as member of committee to select
teachers for membership on state textbook
commission, 2909a.

COLLEGES

Bee Agricultural and Mechanical Colleue ;
John Tarleton Agricultural Oolleae.

Fire escapes, 39341h to 39341he. See Ji'ire
Escapes.

Teachers, certificates based on courses of
study in, 2806.

.

Vocational education, accepting Federal Act,
2909%.

'

Appropriations, 2909%c, 2909%d.
Co-operating with federal authorities,

2909%b.
Expenditures, 2909%d, 2909%e.
Funds, custody, 2909%a.
State board of education, powers and du

ties, 2909%b to 2909%e.

COLORED PERSONS

Bee Negroes; Schools and School. Districts.

Hospital for negro insane, l07f to l07p.

COMMENCEMENT OF SUIT

Ground for attachment, p. 61, note.

COMMISSION
Tax collector, delinquent records, 7688a.

COMMISSIONED OFFICERS
See Militia.

COMMISSIONER OF AGRICULTURE

Appointment by of commissioner of markets,
and warehouses, 7827aa.

Inspectors, pink boll worm, 4475h.
Cotton ginners, reviewing decisions affecting,

7827e. '

Fruit and vegetables, certificate of inspection,
blanks, 7846e.

Enforcement, 7846d.
Pink boll worm, powers and duties, 4475b to

4475j.
Removal, 6017 to 6017b.
Salary, 7085a, 7085b.
Standards, power to promulgate, 7846f.

COMMISSIONER OF GENERAL LAND
OFFICE

Bee Public Lands.
Fees, oil and gas permits, 5904d.
Irrigable lands, subdivision and sale, 5436b.
Oil and gas leases, 5904g.'

Permits, 5904d.
Removal, 6017 to 6017b.

COMMISSIONER OF INSURANCE AND
BANKING

See Banks; Lneurance,
Appointment by of commissioner of markets

and warehouses, 7827aa.

Banks, approval and :filing of bonds of of
ficers and employes, 574.

Approval of depositary of reserve fund,
377.

Bank examiners, 521a.
Certification of loans, 539.
Deposit guaranty law; notice to claim

ants and creditors, 463.
Designation of reserve agents for sav

ings department, 435.
Examination of members of federal re-

serve bank, 522a. •

Fees for filing charters, 517g.
Filing certified copy or resolution chang
,

ing number of directors, 517h.
Filing of amendments to charter, 517g.
Form of' bonds for cashier and treasurer,

574.
Permission to incur indebtedness for

movement of crops, 570b.
Permit to borrow money, 570a.

Certificate of authority to insurance com

panies, indemnity contracts, 4972i, 4972j.
Classification of premiums under workmen's

compensation act filed with, 5246-84.
Co-operative -savings and contract loan com

panies, 13131h to 13131hz.
Cotton ginners, reviewing decisions affecting.

7827e.
License, Texas Employers' Insurance Associa

tion, 5246-66.
Loan and investment companies, supervision,

1313%,f.
Removal, 6017 to 6017b.
Reports to, fraternal benefit societies, 48310.

Under indemnity contracts, 4972c, 4972e,
4972g.

Salary, 7085a, 7085b.
State insurance commission, 4878, 4879,

4881, 4882, 4903.
Texas Employers Insurance Association ap

proval of assessments, 5246-74.
Approval of dividends, 5246-74.
List of subscribers filed with, 524�.

Warehouses, certificates for cotton and
grain, 7827vv.

Promissory notes on cotton and grain
security, furnishing blanks, 7827vvv,
7827xx.

Workmen's Compensation, certificate of sur

plus, 5246-71.
Refunds to withdrawing subscribers,

5246-85.
'

Reserves, 5246-81.
Revoking license, disobeying Industrial

Board's orders, 5246-44.
Revoking license, failure to pay com

pensation, 5246-37.

COMMISSIONERS

See Commissioner of Agrioulture; Oommis-
sioner of GeneraZ Land Office; Commission
er of Insurance and Banking�· Drainaoe;
Game, Fish, and Oyster Commissioner ;
Homestead; Jury�· Railroad Commission ;

Roads; Stock Lasos ; Taxation.'
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COMMISSIONERS (Cont'd) COMMISSIONERS' C�URTS (Cont'd)

Board of prison commissioners, see Peniien- County finances orders, duties of county au-

tiaries. ditor, 1468.

Oounty, see Oommissioners' Oourts. Examination by auditor, 1468.

Board of prison commissioners, 6181 to 6196. County lib-raries, 1498� to 1498�u. See
Live stock sanitary commission, 7314 to Oounty Libraries.

7314s. County officers, performing tax duties before
Motor vehicle registration fees, expenditure, settlement, 7700a.

County veterinarian, appointment, 73140.7012�g. District officers, performing tax duties be-Railroad, 6677d to. 6716h. fore settlement, 7700a.State Insurance commission, 4878, 4879.
Drainage, bonds, interest, 2596.

4881, 4882, 4903.
Districts, dissolution, 2625a.
Reports to, 2603.

Elections, tick eradication, 7314e.
Ethyl alcohol, sale in local option territory,

taxation, 7475a.
Improvement districts, 5530 to 5584d.

Establishment, jurisdiction, 5533.
Maintenance tax, 5569a.

Inspector of hides and animals, Nueces Coun
ty, fixing salaries, 7305f.

Inspectors for sheep scab, appointment,
7314k. !

Judges, Harris County at law No.2, filling
vacancies, 1811-53p.

.

Jurisdiction, EI Paso County,. 1811-134.
Jurors, quarters, furnishing, 5158�e.
Local option, ethyl alcohol, sale, taxation,

7475a.
Navigation districts, maintenance tax, 5982.
Nueces County, inspector of hides and ani

mals, fixing salaries, 7305f.
Personal liability, p. 672, note.
Pipe lines, petroleum, supervision over roads,

etc., 732112b.
.

Prairie dogs, extermination, 6328b, 6328c.
Precinct registrar of vital' statistics, 4553a

(Rule 36b, c).
Roads, bond election, 628.

Bonds, custody and sale, 632.
Purchasing district road bonds, duties,

637a.,.637c.
County road maps, preparation, 69041hi.
Petition for election to determine issu

ance of bonds, 628.
Plan for state highway system, copy to

be furnished, 6904�j.
State aid, 6904�k. ;

State highway department, obtaining in
formation from, 6904�f.

Salaries, constitutionality of act, p. 1527,
note.

School lands,. sale by counties, 5402'.
Sheriffs, additional deputies during war,

7125a to 7125c.
Compensation, pp. 957, 958, note.

Taxation, boards of equalization drainage dis

trict, 2603a.
County and district .officers to perform

duties before settlement, 7700a.
Delinquent taxes, records, 7687b.
Drainage districts, 2603a.
Ethyl alcohol, sale in local option ter

ritory, 7475a.
Tax receipt, record, furnishing county

clerks, 7617d.
Tick eradication inspectors, appointment,

7314i.

COMMISSIONERS' COURTS

See Eleotione.

Animals. with glanders or anthrax, payment
upon destruction, 7314ddd.

Appointments, county auditor, report of,
1460a, 146l.

County achool trustees, 2749a.
County veterinarian, 73140.
Inspectors of sheep scab, 7314k.
Tick eradication inspectors, 7314i.

Approval of bonds, county depositories, 2443,
2443a, 2444.

County judge, 5557.
County treasurer, 5988.
Director of water improvement district,

5107-76.
Tax collector, 7608, 7610.

Bonds, sinking funds, investment, 637e.
Bridges, removal of bridge to accommodate

dam, reservoir or lake, 5006. r

Buildings, inspection charges, 6394dddd.
Plans, state inspector of masonry, etc.,

to assist, 6394dd.
Clerk, compensation, notice of water im

provement district proceedings, 5107-l.
'Compensation, notice of improvement

district, petition, 5532.
Transcribing records, 6775.

Improvement districts, 5530 to 5584d.
Deposits, 5532a.
Notice to state reclamation engineer,

5532b.
Plans, approval, 5550a.

Notice of water improvement district pro
ceedings, 5107-1.

Commissioners, personal liability, p. 672,
note.

Conduct of canning· demonstration work,
14zzz.

Co-operation with live stock sanitary com

mission, 7314d.
County auditors, appointment, 1460a.

Reports regarding public improvement
districts, 1494e.

County courts, Dallas County Court at Law
No.2, filling vacancies, 1798j.

Dallas County Court at Law No.2, judg
es, fees, 1798k.

EI Paso County court at law, judges,
salaries, .1811-143.

,

Jefferson County Court at Law, filling va

cancies, 1811-129.
County courts, Jefferson County at

law, salary and fees, 1811-132.
County depositories, 2440 to 2445.

-----------------------------------------------------�-�
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COMMISSIONERS' COU-RTS (Cont'd)
Transcribing records, compensation of coun-

ty clerk, etc., 6775.
'

Vital statistics, birth and death certificates
certified to, 4553a (Rule 36a).

Fees of county and city registrars, 4553a

(Rule 36a).
Water commissioners, assistants, compensa

tion, 5011lh tt.

Salary, 5011lhrr.
Water districts, commissioners, appointment,

5011lhrr.
Water improvement districts, appeal,

5107-4.
Authority to establish, 5107-1.
B'indings, entry of record, 5107-3.
In two or more counties, 51G7---:-80.
Judgments, finality, 5107-2.
Jurisdiction of contests, 5107-2.
Unorganized counties, 5107-117.

Wild animals, bounties, 7167 to 7168a.

COMMISSION FORM OF GOVERN
MENT

S'ee Cities, Towns and Villages.

COMMISSION MERCHANTS

Contracts, construction, p. 953, note.

COMMISSIONS
See Railroad Oommission.

E'ees, 3837.
Military officers, 5802.
Railroad, 6677d to 6716h.
Sale of improvement district bonds, 5557.
Selection of site for state home for lepers,

232lh·
State Insurance Commission, 4878, 4879,

4881, 4882, 4903.
State text-book commission, 2909a to

29090000.

COMMITTEES
See Legislature.

COMMON LAW

Adoption, p, 1, note.

CUMMUNICABLE DISEASES
See Health.

COMMUNITY PROPERTY

See Husband and Wife.
Constitutionality of act, p. 1014, note.
Division on divorce, estoppel to question, p.

1023, note.
.

Homestead, conveyance, joinder, 4621.
Rights of adopted child, p. 1,. note.
Wife's debts, liability for, 4621.,

COMMUTATION
Commissioner of general land office, powers

and duties, 5904lll, 59040, 5904p, 5904s,
5904tt,. 5904vv.

COMPENSATION
See Oommissions; Fees; Salaries.
Workmen's Oompensation, see Labor.
Commission for selection of site for State

Home for Lepers, 232lh.
Judges and officers of .new judicial districts,

80.

COMPENSATION, (Cont'd)
Members of board of managers of state col

ony for the feeble-minded, 232c.

COMPLAINTS
See Pleading.
Discrimination as to water rates, 5OO2f.

COMPRESSES
See Ootton.

COMPROMISE AND SETTLEMENT
Minor's estate, p. 988, note.
Usurious transactions, invalidity, 6171l.
Workmen's Compensation, Industrial Board's

approval, 5246-53.
Injuries partly due to third parties,

5246-47.

COMPTROLLER OF PUBLIC AC
COUNTS

Agricultural and. mechanical college, expendi-
tures, �676cc.

Approving bond of county depositories, 2444.
Contracts, approval, 7337.
Cotton, destruction, pink boll worm, 4475f.
County depositories, approving bond, 2444.
County officers, performing duties before set-

tlement, 7700a.
.

District officers, performing duties. before
settlement, 7700a.

Emigrant agents, countersigning warrants,
5246-106.

IDxpenditures on behalf of State Home for

Lepers, 232lh b.
. Improvement district bonds, registration,

5554.
Inheritance tax, collector, appointment, 7491.
Member of board for selection of site of hos

pital for negro insane, 107g.
Militia, expenditures, warrants, 5767b.
Payment of compensation of witnesses before

board of water engineers, 5002j.
Pensions, confederate, approving affidavits,

6273, 6273a:
Confederate warrants, 6273, 6273a, 6279.·
Mortuary warrants, 6285Jh.

Public lands, board of appraisers, advancing
current expenses, 5423f.

Registration of bonds, road bonds, 632.
Water improvement districts, 5107-65.

Removal, 6017 to 6017b.
Reports to, tax collector, 7618.
South Texas State Normal College and Ste

phen F. Austin State Normal College, is

'suing warrants, 271714g.
State institutions, bond of store-keeper. and

accountant, filing, 7327.
Statements to, commissioner's courts as to

animal bounties, 7168a.
SuI Ross Normal College, warrants, 2717%e.
Taxation, collectors, monthly reports, 7618.

County and district officers to perform
duties before settlement, etc., 7700a.

Delinquent list, filing with" 7687a.
Delinquent tax records, 7687a, 7687b.
Tax rolls, column for addresses, 7687b.

Warrants, animal bounties, 7168a.
Building inspection charge, 6394dddd
Commissioner of markets and warehouses,

7827b.
First capitol site, purchase, etc., 6397g.
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COMPTROLLER OF PUB L I C A C- CONSTABLES (Cont'd)

COUNTS (Cont'd) Seizure, failure to dip, 7314n.
Pipe lines, supervision by railroad com- Process, Harris County Court at Law No.

mission, 732lhk. 2, 1811-53g.
SuI Ross Normal College, 2717%,e. De facto constable, p. 432, note.

Water improvement district, copy of judg- Service, 3944.
ment in suit to determine validity of School attendance officer, performing duties
bonds, filing by, 5107-64. of, 277ge.

Refunding bonds, registration, 5107-116.
CONSTITUTIONAL LAW

OONSOLIDATION

Appeals, water contests, 5011lhn.
Cities, 10961h to 1096lhf. See Oities, Towns

and Villages.
Insurance companies, p. 1053, note.
School districts, 2749c.

District courts, control, 2749d.

,CONSPIRACY""
See Trusts.

, Evidence, inferences, p. 879, note.
State fire marshal, duties, 4881.

OONSTABLES
. Animals with anthrax or glanders, destruc

tion, 7314ddd.
Deputies and assistants, 3903.'
Fees, impounding live stock, 7248a, 7252a.

Seizing live stock, 7314n.
Live stock,' impounding, duties and fees,

7248a, 7250, 7252a; 7253.
Quarantine, seizing animals, 7314n.

-----------------------------------------------------------

Vol.. 1 contains Arts. 1 to 4607�d, PagesL to 100:; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to1675.
,

CONCLUSIONS
See Trial.

CONDEMNATION
See Eminent Domain.

CONDITIONAL SALES

Liens, recording, 5661.

CONFEDERATE HOME
Purchase of supplies for, 7337.
State purchasing agent, 7325 to 7337.

CONFEDERATE SOLDIERS AND SAIL
ORS

See Pensione.

Pensions, 6267 to 6279a.

CONFESSION

See Judgments and Decrees.

Special defenses, denial unnecessary, 1829.

CONGRESS

Congressional districts, 28.

CONGRESSIONAL, DISTRICTS
Counties apportioned to, 28.

Table, pp. 7, 8.

CONNECTING LINES
See Garners; Bail1'oads.

CONSERVATION
Storm waters, 5001m to 5001p.

. CONSIDERATION
Evidence as to, p. 103, note.

Appropriations, governor; supplies for, p. 990,
note.

Attachment against non-resident, p. 61, note.

Attorneys' fees, statute regulating, p. 668,
note.

Bawdy houses, injunctions against, pp. 1047,
1048, note.

Cities, towns and villages, abolition of cor

porate existence, p. 176, note.
Commissioners' courts, salary, p. 1527, note.

Community property, .act regarding, p. 1014,
note.

Corporations, foreign, anti-trust conviction, p.
1628, note.

Taxation; p. 956, note.

County courts, appellate jurisdiction, legisla
ture, power, p. 164, note.

Court stenographers, appointment, act regard-
ing, p. 456, note.

.

Death, cause of action .for, p. 1049, note.

Disorderly houses, injunctions against, pp.
1047, 10'18, note.

Drainage acts, pp. 694 to 698, 700, note.

Electing United States Senators by direct
vote, p. 767, note.

.

Evidence, changing rules of, p. 1066, note.

Fees, attorneys, p. 668, note.
Hours of labor act, p. 1184, note.

Insurance, breaching policy, p. 1067, note.
Title of act, p. 1075, note.
Who may challenge, p. 1008, note.

Irrigation, statute, p. 1137, note.
Limitation of actions, pp. 1341, 1342, note.

Delinquent taxes, p. 1606, note.
Loan broker license. act, pp. 1401 to 1403,

note.
Medical Practice Act, p. 1361, note.
Pool halls, p. 1418, note. .

Presidential electors, act regarding, p. 768,
note.

•

Railroad offices, location, p. 1437, note.

Railroads, equal express facilities, p. 1460,
note.

Penalties, disposition of, p. 1454, note.

Prohibiting removal of track, p. 1471,
note.

Protecting employes, p. 1453, note.

Separating negro passengers, p. 1508,
note.'

Spur tracks, p. 1499, note.
Stocks and bonds, pp. 1501, 1502, note.
Train 'Service regulation, p. 1449, note .

Union depots, p. 1497, note.
Receiver of city, limitations, p. 176, note.

Roads, act regarding, p. 1525, note.
Service outside state, p. 434, note.

Special laws, validity, p. 1263, note.
State buildings, use of, p. 1433, note.
Statutes, partial invalidity, p. 1268. note.

Statutory amendment, validity, p. 1267, note.



GENERAL INDEX 1709·
[References are to articles, except where otherwise indicated.]

CONSTITUTIONAL LAW (Cont'd)
Streets and alleys, improvements, due pro

cess, p. 171, note:

Elections, p. 172, note.
Submitting special issues, act regarding, p.

554, note.
Taxation, assessment, p. 1595, note.

Corporations, p. 956, note.

Interstate Commerce, p. 1586, note.

Occupations, pp. 1584, 1585, note.
School purposes, p. 738, note.

Temporary administrator, appointment, p.

786, note.
Title of acts, commission form of �overnment,

p. 175,' note.
Insurance, p. 1075, note.

Sufficiency, p. 1010, note.
Who may raise question, p. 1268, note.
Workmen's Compensation Act, p, 1197, note.

CONSTITUTION OF TEXAS

Appellate jurisdiction of Supreme court, 1521.

CONTRACTS (Cont'd)
Improvement districts, 5570 to 5574.
Indemnity, 4972a to 4972k.
Liability of manager of theater for breach of,

p. 7, note.
Mechanics' liens, 5621 to 5639h.
School books, 2909cc to 2909n.

Restrictions, 2909k.
State purchasing agent not to be interested,

7325.
Store-keepers of state institutions not to be

interested, 7327.
Supplies for state institutions, 7325 to 7337.
Venue, validity, p. 417, note.

.

Water improvement districts, 5107-85 to
5107-8!}.

Joint ownership, 5107-106.
Water supply, water improvement districts,

5107-95.

CONTRIBUTION

Instructions, joint tort feasors, p. 514, note.
Tort feasors, payment ·of judgment, 1995a.

CONSTITUTION OF UNITED STATES

Appellate jurisdiction of Supreme court, 1521. CONTRIBUTORY NEGLIGENCE

CONSTRUCTIVE NOTICE

Permits to. appropriate waters, 4996y.

CONSULAR OFFICERS

'See Labor.

Workmen's Compensation, representing aliens, CONVEYANCES524th-36.

CONVENTIONS
See Electione.

CONSUMPTIVES
See State Tuberculosis Sanitorium; Tuber-au

losis.

CONTAGIOUS 'AND INFECTIOUS DIS
E,ASES

See Health.
.

Live stock, 7314 to 7314s.

CONTEMPT
.

County courts, Dallas County at Law No.2,
1798e.

El' Paso County, 1811-134, 1811-136.
Injunction, pollution of water courses, 4553c.
Legislature; powers, impeachment proceedings,

. , 6017a, 6017b.

CONTESTS

,See Eiections ; Wills.

CONTRACTORS
See Mechanic« Liens.

. Liens, 5621 to 5639h.

CONTRACTS
See B,Ws ana Notes; OonveyanC'e8�' InsU'r

anc.e �� Leoees ], Navigation Districts.
Bids, etc., 2268a, 2268b.
Cities, furnishing electricity, validity when

oral, p.. 150,' note.
. , Construction, factors,' etc., p, 953, note.

Corporations, formation, enforcement, p. 200,
note.

. County libraries, cities and tOW.J;lS desiring to
use, 1498lhp.

Established library service, 1498lhr.
General rules of construction, p. 108, note.
Homestead improvements; 5631.

See Chatt(}l Mortgages�' Fraudulent Oonvey
omces ; Mortgages and Deeds of Trust.

Tam deeds, see 'I'aeation,

By improvement districts, 5584 .

.

Dedication, reservation, validity, p. 223, note.

Description, sufficiency.. p. 1M, note.

Ditch, �nal, reservoir, etc., recording, 5002n.
Foreign wills, record validated; 7878b.·
Homestead, joinder, 4621.
Implied covenants, p. 194, note.
Mines and minerals, p, 1378, note.

Partnerships, construction, p. 1397, note.'

Property sold for taxes in water improve-
ment district, 5107-47.

State railroad, form, 6745j.
Tax deeds, effect, p� 16�1, note.

-Voluntary, who may challenge, p:975, note.

Water improvement districts, to United States,
5107-24.

CONVICTS

See Penitentiaries.
Labor, commutation of time, .62i4, 6215 .

Forfeiting extra work credits, 6214.
,

Hospital for negro insane, 1Q7p.,
State railroa-d, 6745k, 6745m,

Penitentiary, -death, disposition of remains,
6223.

Death, proceedings, ($224. '

Discharge, 6227..
, .

. I

Examination by 'physician, 6201, 62�0.
Females, guards, 6212 •

History, 6201;,
,

Hours of labor, 6220.
Lease tojirivate parties prohibited, 6174 .

Restriction on amount of labor, 6220.'
Sunday labor, 6215, ". '.' .'
Transportation to- penitentiary,. 6201.

. Where' first sent; 6201.. , ,
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CO-OPERATIVE 'SAVINGS AND CON- CO-OPERATIVE SAVINGS AND CON-

TRACT LOAN COMPANIES TRACT LOAN 'COMPANIES (Cont'd)
Acceptance of act, 1313%x.
Act applicable to individuals, ete., lih3%y.
Agents, bonds, 1313%w.

Licenses, 1313%w.
Qualifications, 1313%w.

Bonds, officers, 1313%g.
By laws, approval 'by Commissioner of Insur

ance and Banking, 1313%h.
Disapproval, review, 1313%h.

Capital stock, amount, 1313%b.
Deferred payments, 13131hb.
Foreign corporations, 1313%t.
Impairment, effect, 1313%h.
Investments, 13131hd.
Payments upon, 1313%b.
Reserve deposits, part of" 1313%g.

Certificate of authority, how obtained, 13131hi.
Necessity, etc., 13131hi.
Renewal, 1313%i.

. Revocation, illegal contracts, 1313%g,
Illegal dividends, 1313%m.

Charter, filing with commissioner of insur-
ance, 1313%. .

Forfeiture; illegal dividends, 1313%m.
Violating act, 1313%x. '

Contracts, approval by. Commissioner of In
surance and Banking, 1313%e, 1313%h.

Cancellation, refunds, etc., 1313%j.
Certificates, 1313%d.

'

Fees, 1313%f.
Commissions upon prohibited, 1313%g.
Disapproval, review, 1313%h.
Expense deductions; 1313%Z.
Forfeiture, prohibited, 1313%j.
Hlegal, revoking certificate of authority,

1313%g.
.

Liability upon, 1313%l.
Loaning charge, 1313% l.
Valuation, etc., by Commissioner of In

surance and Banking, 13131he.
Withdrawal and refunds, 1313%k.

Deposits with Commissioner of Insurance and
Banking; 1313%d.

. Additional deposits, 1313%e.
Appraisal of securities, etc., 1313%d.
Capital stock, 1H3%g.
Custody, 1313%€;.
Foreign corporations, 1313%t, 1313%u.
Maintenance,' 1313% g.
Substitutions, 1313%e.
Withdrawing excess, 1313%e.

Dividends, 1313%m.
Fees, certificates on contracts, 1313%f.
Foreign corporations, articles of incorpora-

tion, filing, 1313%8.
'

Attorney to accept service, 1313lf2v.
By-laws, filing, 1313%s.'
Capital stock, requirements, 13131ht.
Contracts, filing, 1313%s.
Deposit of securities,1313%t, 1313%u.
Investment of reserves, 1313%u.
Statement required, 1313%r.

Investments, 1313%n to 1313%p.
Foreign corporations, 1313%u.

Literature, approval by Commissioner of In
surance and Banking, 1313%h.

Officers, bonds, 1313%g.
Other statutory provisions applicable, 1313%z.

Partial' invalidity of act, 1313%z.
Penalties, 1313%x.
Powers, 1313l;2c.
Real estate, conveyance in trust to Commis

sioner of Insurance and Banking,
13131j2'(l.

Purchase of loan upon, report required,
1313%p.

Receiverships, 1313%h�
Supervision, 1313%a.
Taxation, 1313%q.
Time to ctmply 'With act, 1313%x.
Venue, suits against, 1313%w.

CO-OPERATIVE SOCIETIES
Farmers' Co-operative Societies, 14% to

14%j.

COPIES
See Certified Copies; Evidence •

CORN

Standards, establishment, 7827ea.

CORPORATION COURTS

Judge, carrying pistol, p. 164, note.

CORPORATIONS
See Banks; Co-operative Savings and Con

traot Loan OO1'np'anies�' Ineurcnce; Joint
Stock Companies�' Loan and In-vestment
Companies; Partnership; Secretaru of
Btote ; Taxation.

\ See, also, titles of the partiaular corporations.
Bonds, autherity to execute, 1162.

'

Railroad commission, powers, 6677d.
Borrowing money, 1162.

'

Canal, 5002 to 5008.
Oapital stock, issuance, what constitutes, p.

219, note.
Railroad commission, powers, 6677d.
Sale, estoppel .to assert invalidity, pp,

.206, 207, note .

Transfer of shares, p. 215, note.
Mandamus, p. 216, note.

'

Petition, p. 213, note.'
'.Unpaid subscriptions as trust fund, p,

. 204, note.
'

Charitable contributions allowed, 1164.
Charter, fees; 3837.

Forfeiture, violation of anti-trust laws,
7805.

Issuance, mandamus, p. 200, note.
Contributions allowed, 1164.
De facto, eminent domain, powers, p. 223�

note.
Defunct, stockholders, service by pubilica

tion, 1875.
Directors or trustees, irrigation,' etc., com

panies, 5011f.
Meetings, p. 207, note.
Rights as creditors, p. 208, note.

Dissolution, abating actions against, p. 221�
note.

Creditors' liens, p. 222, note.
Execution against, validity, p. 936, note.
Suit against trustee, limitation of actions,

p. 222, note.
'

I'

Vol. 1 contains Arts. 1 to 4607%d"Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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CORPORATIONS (o.ont'd) CORPUS CHRISTI BAY
Farmers' Co-operative Societies, 14� to Sand, taking,. 402H.

141hj.
Foreign, anti-trust conviction, constitutional- CORSICANA

ity of act, p. 1628, note.
Anti-trust conviction, successor's rights,

7805. COSTS

Default jUdgment in garnishment, p. 68, Husband and wife, action against; p. 1020,
note. note.

Fees for permits, 3837� Justice's courts, what constitute, p. 609, note.
Franchise tax, 7394. Publication fees, 6016�c.
Garnishment, default judgment against, p. Public officers, successors. of original defend-

68, note. ants, 2099c.
Property received for stock, review by Security, complainant of discrimination of

Secretary of State, pp. 200, 201, note. water rates, 5002g.
Share holders' liabilities as partners, p. Set-off and counterclaim, reduction by, p.

249, note. �609, note.

Formation, enforcing contract for, p. 200, Taxation, publication fees, 6016�c.
note.' Water contest, appeals, 5011ppp.

Incorporation, purposes, 1121. Disposal, 5011lhj.
Indemnity insurance contracts, 4972a to Expenditures charged as, 5611¥.d.

4972k. Taxing, 5011lhk. '

Injunction, doing' of business, p. 221, note. What constitute, p. 609, note.
Irrigation, eto., companies, acquisition of

land, 5011e.
Borrowing money, 5011e.
Directors, election, 5011f.
Disposition of lands not used, 5011e.
Fictitious increase of stock or indebted-

ness, 5011e.
Mortgage release, execution, validity, p. 219,

note.
Name, right to, p. 222, note.
.

Variance, p. 200, note.
Oil, gas, etc" 1303 to 1308a.
Pledges by, 1162.

. Political contributions allowed, 1164.
Powers, 1121.

Aerial tramways, sand and clay transpor-
tation, 1305.

Architectural structures, 1121(76).
Clay products, 1303.

.

Docks, 1121(l1a).
Engineering structures, 1121(76).
Gas, 1121(16).
Iron products, etc., 1121(76).
Marine railways, 1121(l1a).
Oil, gas, salt, sand and clay companies,

1305, 1308a.
Restricted to objects of creation, 1164.
Sand products, 1303.
Steel products, etc., 1121(76).
Wharves, 1121(l1a).

Residence, p. 200, note.
Sale of corporate stock, estoppel to assert

invalidity, pp. 206, 207, note.
Stockholders, liability, p. 208, note.

Liability for ultra vires acts, p. 214, note.
Service by publication, 1875.

Suits, service, p. 649, note.
Taxation, constitutionality, p. ·956, note.

Situs of securities, p. 1056, note.
Texas Employers' Insurance Association,

5246-54 to 5246-81.
Trust fund, unpaid stock subscriptions, p.

204, note;
Wages, 'Semi-monthly payment, 5246-98 to

5246-100. See Wages.
Water corporations, authority to incorporate,

5002. ',.
Sale of water rights, 5002a.

Water rights, Sale, 50011Z, 5002a.

Charter, validation, 1096j.

COTTON
See Pink Boll Worm; Warehouse Receipts;

· Warehouses, Worehoueemen. and Marketinu.
Ginners' license, etc., 7827c to 7827e.
Pink boll worm, 4475a to 4475k.
Standards, establishment, 782700.

COUNOIL
See Oities, Towns ana. Villages.
Oounsel; see Attorneys.

COUNTERCLAIM:

See Set-off and Oounterclaim.
General provisions, 1828.

COUNTIES·
See Bonds; Oommissioners' Oourts; (Jounty

Attorneu ; Oounty Auditor; Oounty Clerks ;
.county. Oourts; Oounty Finances;' Oounty
Judge; Oounty Libraries; (Jounty Offi
cers ; County "I'reaeurer ; Drainage; Health j
Roads; Stock Losoe; 'I'aeation,

Annexation of territory, records, transcribing,
6775.

Auditor, 1460 to 1494i.
·

Births, registration systems, when superseded,
4524g.

Board of county commissioners, mothers' pen
sions, powers and duties, 628514b to

628514e.
Bond'S, investment in, co-operative warehouse

associations, 782711.
,

Investments in, school land proceeds, 5402.
Sinking funds, investment, 637e.

Disposal of interest, 637e.

Water improvement sinking funds, invest-
ment in, 5107-113.

Boundaries, congressional districts, 28.
·

School distriets, 2815a.
Buildings, inspection charges, 6394dddd.

Inspection of plans, 6394dd.
County libraries, contracts for use of, 1498lhq.
County road superintendent, state highway

department, obtaining information, from,
6904lhf.

County seats, agency of school book contrac
tor located at, 2909j.
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COUNTIES (Cont'd)
Deaths, registration systems" when supersed-

ed, 4524g.' ,

Expense of treatment of persons in pasteur
hospital, 167. .

Home guard, expenses of, 4607lhd.
Motor vehicle registration, exacting fees pro

hibited, 7012�h.
New counties, records, transcribing, 6775.
Parks, area, 1498�c.

'

Control, 1498�4,b.
Free public use, 1498�e.
Improvement, 14!)81,4d.
Location, H9g:t4a.
Number, 1498ly4,a.
Privileges,' 1498�e.
Taxation, 1498�, 1498�b.

Public 'free school lands, sale or and disposi
tion of proceeds, 5402.

Railroads,' aid, p.. 121, note,
Road 'precincts, bonds, investments in, school

land funds, ,5402.,
'

,

Roads, state aid, 6904%k.
School districts, comity lines, 2815a.
Sheriff as agent, p, 254, note.
State highway department, co-operation with,
'6904�f.'

,

•

Suits" against, limitation of actions, p. 254,
note.

Supreme -Judichil districts, 29.
Tax collector, water improvement districts,

list of taxpayers, 5167_:_8.
'Water commissioners, salary and expenses,

5011�rr.
Water districts, 5011�rr to 5011�tt. See

Waters and Water Ooureee.

COUNTY ASSESSOR
See 'I'aaiation;

COUNT� ATTORNEY

flee D'istrict Attorneys.
Assistant, nature of office, p. 74, note.
Attorney general to advise, 4418a.
Commissions, p. 75, note.

Deputies, 3903, 39031;l"
Extra compensation, pp. 74, 75, note.

Fees, collecting delinquent taxes, 7688a.
Commissions, etc., 3883, 3883a.
Maximum, 3883, ,3883a.
Prairie dog extermination suits, 6328d.
Report to county, judge, 3883a.
Semi-monthly wage suits, 5246-99.
State railroad condemnations, 6745j.

Fire escapes, enjoining occupancy of build
ing without, '3934lhe.

Information by fire marshal, 4881.
Injunctions, 'fire escapes, buildings without,

3934�e. ,

New, judicial districts, 3Q.
t

'Prairie' dog extermination, duties, 6328d.
Prosecution of actions in name of state, P:

75, note. ...:
'

School trustees; suit 'for' removal, 28:21.
State railroad, eminent domain, duties and

fees" 6745j. .

-Taxation, delinquent taxes, collection, 7688a:
Furnishing 'statements to, 7687a.

Wages, semi-monthly payments" duties,
5246-91) ..

COUNTY ATTORNEY (Cont"d)
'Workmen's Compensation, prosecutions,

5246-48, 5246-76.

COUNTY AUDITOR
Access "to accounts, orders, etc., 1468.
Appointment, 1460 to 1461.

Governor's duty when judges disagree,
1461.

Recommendation by commissioners' court,
1460a.

Assistants, appointment, pay and oath,
1494g.

Attorney general to advise, 4418a.
.Audlting bills, public improvement districts,

1494c.
.

Compensation, auditing accounts of public
improvement districts, 1494L

'

Drainage districts, duties, compensation; etc.,
1494a to 1494i.

'

,

'

Duties' arid powers, 1467a, 1468, 1494a to

14Q4g. "

General provisions, '1460 to 1494i.
Irrigation districts, duties, compensation,

etc., 1494a to 1494i.
'

Navigation districts, duties, 'compensation,
<, etc., 1494a to 1494i.
Public improvements, duties, compensation,

etc.. 1494a to 1494i.
Qualifications, 1462.
Road districts, duties, compensation, etc.,

1494a to 1494i.
Salary, 1460.
Schools, bond register, 1467a.

Ledger, 1467a.
Vouchers, examining, 1468.

Stenographer, appointment and pay, 14�4g.
Term,1460.

'

Vital statistics; fees of county and city reg
istrars, 4553a (Rule 36a).

COUNTY BOUNDARIES
See Oounties.

COUNTY CLERKS
See also Oounty Oourte; Registration.
Charters, filing acceptance of act in lieu of,

762, 774a.
Coal and lignite, application to prospect for,

filing, 5904l.
'

County road maps, filing with, 6904%i.
County school trustees, issuing commissions

to; 2749j.
Deputies and assistants, 3903.
Elections, primary, certifying returns, 3136.
EI Paso County court at law, duties,

1811-141. ,

Ethyl alcohol, sale' in local option territory,
license, 7475a.

fees, filing and recording, improvement dis
trict bonds, 5555.

Filing and recording, mineral application,
5904p.

'

Oil or gas penni t, 5904c.
Permits to appropriate waters, 4996y.
Relinquishment deeds, 5904p.
Tax receipts, 7617c.

Water appropriations, 4996y.
'Water improvement district bonds,

5107-66.

Vol. 1 contains Arts. 1. to .4!)07%d, .Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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OOUNTY CLERKS (Cont'd) COUNTY COURTS (Cont'd)
Harris County Court at Law No.2, . Counties acting under special laws, Ippendix,

1811-53e. . p. 1667.
Licenses, selling ethyl alcohol, 7475a. Dallas County, judge, 1788.
Maximum, 3883. Jurisdiction, 1798d.

Registering water improvement bonds, Jurisdiction retained, 1788.
5107-114. Dallas County at Law, designation, 1798c.

Transcribing records, 6775. Jurisdiction, 1787, 1798d.
Filing certified copy of charter and by-laws Transfer of causes, 1798l, 1798c.

of Farmers' Co-operative Societies with, Dallas County at Law No.2, appeals, 1798f.
14%c. Contempts, 1798e.

Forcible entry and detainer, possession, bonds, Creation, 1798a.
etc., 3944. Designation, 1798c.

Harris County Court at Law No.2, to act Judges, qualifications, 1798g.
as clerk of, 1811-53e. Salary, 1798g.

Homestead' contracts for improvement, rec- Special judge, 1798h.
ord, 5631. . Term, 1798g.

.Impounding live stock, affidavit filed with, Vacancies, 1798j.
7253. Jurisdiction, 1798b.

Improvement district bonds, attestation, 5552. Jury commissioners, 1798i.
Jefferson County Court at Law, duties, 1811- Practice, 1798f.

127. Terms, 1798f.
Licenses, ethyl alcohol, sale in local option Transfer of 'causes, 1798c, 1798l.

territory, 7475a. Writs, 1798e.
Loan brokers, filing appointment of agent for Writs of error, 1798f.

service with, 6171g. El Paso County, contempts, 1811-136.
Filing 'bond, etc., 6171b, 6171c. Habeas corpus, 1811-136.

Mineral abandonments, filing, 5904p. Judges, salary, 1811-145.
Mineral applications, filing with, 5904p. Jurisdiction, 1811-135.
Mineral relinquishments, notices to, 5904p. Jury, selection and transfer, 181::1,-;-142.
Mining claims, forfeiture notices, 5904s. Writs, 1811-136.
Motor vehicle registration, list of chauffeurs, EI Paso County at law, appeals, 1811-137.

furnishing, 7012%n. Clerk, 1811-141.
.

List of vehicles, furnishing, 70121I:d., Contempts, 1811-136.
Oil and natural gas, application for permit Creation, 1811-133.

filed with, 5904b. Eminent domain, 1811-134.
Quarantine notice, filing with, 7314m. Fees, 1811-143.
Railroads, reports of animals killed, 6603a. Habeas corpus, 1811-136.
Relinquishment deeds, recording, 5904p. Judges, appointment, 1811-138.
Reports to, improvement district supervisors, Bond, 1811-139.

5578. Election, 1811-138.
School district changes, recording, etc., 2749c. Oath, 1811-139.
Collectors', bonds, recording, 7608, 7610. Qualifications, 1811-138.
Collector's reports, certification, 7618. Removal, 1811-144.
Taxation, tax collector to examine records, Salary, 1811-143.

7687b. Special judge, 1811-140.
Tax receipts, indexing, 7617d. Vacancies in office, 1811-138.

Record bo-oks, 7617d.
Juries, selection and transfer, 1811-142.

Recording, 7617a to 7617b.
Water appropriations, permits, record, 4!)96y. Jurisdiction, 1811-134.

Water commissioners, appointment, 5011;.2rr. Practice, 1811-137.

Water contest certificates, recording, 5011;.2m. Process, 1811-134.

Water improvement districts, bonds and oaths Seal, 1811-141.

of directors, record, 5107-12, 5107-80, Sheriff, attendance at court, 1811-141.

5107-81. Terms, 1811-137.

Bonds, record, fees, 5107-66. Writs, 1811-134, 1811-136.

Registering, 5107-114. Writs of error, 1811-137.

Contracts, recording, 5107-87. Falls county, jurisdiction transferred to dis-

Copy of examination of accounts of filing, trict court, 30(82).
5107-104. Harris County Court at Law, jurisdiction.

Order establishing filing, 5107-11. 1811-53j.
Reports of directors filing, 5107-93. Transfer of causes, 1811-531, 1811-53m.

Harris County at Law No.2, appeals, 1811-
53c, 1811-53n.

Clerk, lS11-53e.
Creation, 1811�53a.
Judge, appointment, 1811-:-53p.

Bond, 1811-53d.
Election, 1811-53p.
Fees, 1811-53d.
Oath, 1811-53d.
Powers, etc., 1811-53c.
Qualifications, 1911�53d.
Salary, ;t811-?3d.

See Ttucation,
OOUNTY COLLECTOR

COUNTY COMMISSIONERS
See Commissioners' Courts.

COUNTY COURTS
See Appeal8�' Oounty Cl�rks�' County Judge�'

Jury.
Appellate jurisdiction, parties, p. 367, note.
Clerk, 3883.

SUPP.VERN.S.CIV.ST.TEX.-108
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COUIYT1' COURTS (Cont'd) COUNTY FINANCES (Cont'd)
Special judges, 1811-53h. Bonds, county auditor's control over finances,
Term, 1811-53p. . 1494a.
Vacancy, 1811�53p. Deposits, county depositories, 2443, 2443a,

Jurisdiction, 1811-53b" 1811-53c. 2444.
Practice, 1811-53n. State depositories, 2425.
Process in transferred cases, 1811-530. Public roads, 627 to 641: .

Seal, 1811-53f. Sinking funds, drainage district, 2603,
Terms, 1811_':__53k. 2603a.
Transfer of causes, 1811-531, 1811-53m. Surety company bonds, 2425.
Writs, 1811-53i.

'

County auditor, 1460 to 1494i.
Writs of error, 1811-53n. Depositories, 2440 to 2445.

Home guard, establishment, 4607%. Public improvements, county auditor's con-
.Jefferson County, judge; 1811-121. trol, 1494a.

Jurisdiction, 1811-121. \

'

Purchases, 1494b.

.Jefferson County at law, appeals, 1811-122, Reports, by county auditor, 1468.
1811-131. Taxation, collector, bonds, 7608, 7610.

Clerk, 1811-127.
Creation, 1811-119.
Eminent domain, 1811-120.
Judge, appointment, 1811-124.

Disqualification, 1811-125.
Election, 1811-123.,

Disqualification, 1811-125.
Fees, 1811-130, 1811-:132.
Qualifications, 1811-123.
Salary, 1811-130, 1811-132.
Vacancies, 1811-129.

Jurisdiction, 1811-120.
Jurors, selection, 1811-128.
'Jury commissioners, 1811-128.
Practice, 1811-122.
Process, 1811-120.
Seal, 1811-127.
Sheriff's duties, 1811-127.
Terms, 1811-122.
Writs, 1811-120, 1811-126.
Writs of error, 1811-122.

.Jurisdiction, amendment after remand, p.
367, note.

Appellate, legislative power, 'p. 164, note.
Eminent domain, p. 376, note.
Habeas corpus, p. 368, note.
Motions against sheriffs, etc., not exclu

sive, p. 367, note.
Objections, p. 366, note.
Powers, guardian and ward, sureties on

bond, p. 982, note.
Set-off and counterclaim, p. 365, note.
Waiving part of demand, p. 367, note.

Practice in, pleadings, defendant, 1902, 1903,
1905.

Plaintiff, 1827 to 1829.
Renrittitur, power, p. 592, note.
Special laws, counties acting under, Appen

dix, p. 1667.
Stenographers, validity of act regarding, p.

456, note.
Transfer of causes, p. 372, note.
Verdict, remittitur, power, p. 592, note.

COUNTY D'EPOSITORIES
Laws relating to, applicable to depositories

of water improvement districts, 5107-100.
Tax fund, disbursement, 7610b.

COUNTY FINANCES
See Bo�ds�' County Auditor; County Treas

urer.

Assessments, county auditor's control over

funds, 1494a.

COUNTY HEALTH OFFICER

Isolation, etc., of lepers, 232%c.

COUNTY HIDE INSPECTOR

See Stock Laws.

COUNTY JUDGE

See County Courts.
Appointments, cotton appraisers, pink boll

worm, 4475f.
Approval of bonds, improvement district con-

tractor, 5573.
'

Bonds, sale of improvement district bonds,
5557.

Confederate pension applications, 6268.
Cotton, destruction; pink boll worm, 4475f.
County school trustees, 2749a.

'

Deputies and assistants, 3903, 3900a.
Drainage districts, bonds, sale, 2600 .

Bonds, signing, 2596.
Elections, common school district trustees,

notification of result, 2820.
County school trustees, list of vacancies

to be furnished to, 2749j.
Tick eradication, 7314e.

Fees, commissions, etc., 3883.
Maximum, 3883.

Glanders, appraisal and I destruction of ani-
mals, 7314ddd.

'

Guardians, mineral leases, approval, 4152h.
Home, guard, returning weapons to, 46071hd.
Improvement district bonds, sale, 5556, 5557.

Signing, 5552. '

Improvement districts, attorney's fees, 5579.
Land sales, approval, 5584.
Leases, approval, 5582.

Inheritance taxes, appointment of, adminis
trator, 7491.

Jurisdiction, El Paso County, 1811-134.
.

Live stock sanitary commission, co-operatIOn
with, 7314d.

'

Loan brokers, agent for service; 617lg. ,

Mineral leases by guardians, approval, etc.,
4152b.

Pensions, mothers, notice of petition, 62851A,b.
Reports to, county attorney, 3883a.

Inheritance tax collector, 71191.
Salary, EI Paso County, 1811-145.
Seizure of hides' imported from Mexico, 7285

to 7289�
Special judges, failure to qualify, p. 363" note.

Vol. 1 contains Arts. 1 to 4607l{2d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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COUNTY SCHOOL TRUSTEESCOUNTY LIBRARIES

See State Board of Library Examiners.

Branch libraries, 1498%b.
Negroes, 1498%m.

Cities and towns, contracts for use of library,
.

1498%p.
Discontinuing connection, 1498%0.
Receiving benefit of, 1498%0.
Use of library, etc., notice, 1498%0.

Claims against, procedure, 14981hl.
Contracts, 1498%r.

'

Cities and towns, 1498%p.
Counties, 1498%p. '

Taxation, 1498%q.
Established library service, division of prop

erty when contract terminates, 1498%r.
Election, 1498%r.

Discontinuance, 1498% t.

Election, 1498%t.
Establishment, etc., 1498%.

Elections, 1498%a.
Farmers' county libraries, merger, 1498%n.

Separate operation, 1498%n.'
Free library fund, 1498%l.
Gifts, etc., acceptance authorized, 14981hk.
Joint libraries, establishment, ete., 1498%,

1498%s.
Librarian, annual reports, 1498%f.

Appointment, 1498%c.
Approving claims against library, 1498%1.
Assistant, approving claim against library,

1498%l.
Salary, 1498%e.
Traveling expenses, 1498%i.

Bonds, 1498%i.
Oath, 14981hi.
Powers, 1498%g.
Qualifications, 1498%c.

Duties of state board of library ex-

aminers, 1498%d.
Salary, 1498%e.
Term, 1498%c.
Traveling expenses, 1498%i.

Location, 14981hb.
Negroes, separate branches, 1498%m.
Partial. invalidity of act, effect, 1498%u.
Service, equality, etc., 1498%b.
Supervision, commissioners' court, 1498%g.

State librarian, 1498%h.
Taxation, 1498%j.

Collection, 1498%l.
Contract between counties, 1498%q.

White . persons may use, 1498%m.

COUNTY· LINES
See Oounties.

COUNTY OFFICERS
See Ooonty Attorney; County Auditor; Coun

ty Treaeurer ; Blections ; Fees �. Health;
o ffic€»"s; Sheriffs; Taxation.

Bond, 3044a.
County auditor, 1460 to 1494i.
Election, primary, 3136.
Fees, 3878.
Oath, 3044a.
Official commissions, fees, 3837.
Surrendering office, time, 3044a.

COUNTY ROADS
See Roads.

See Schools and School Districts,

COUNTY SEATS
See Counties.

COUNTY SUPERINTENDENT OF PUB
LIC INSTRUCTION

.See Schools and' School Distriots.

COUNTY TREASURER

Accounts, improvement district funds, 5564.
Bond, improvement district funds, 5566.
Compensation, improvement districts, 5566.
County Depositories, transfer of funds, 2444�
Improvement districts, compensation, 5566.

Deposi ts, election expenses, 5541a.
Rentals, payment to, 5582. .

Sale proceeds, payment to, 5583, 5584.
Motor

i

vehicle registration fees, payment to,
7012%g.

Navigation districts, bond, 5988.
Compensation, 5988.

Payments to, proceeds of sales of impounded
live stock, 7253.

Penalty for failure to transfer funds to coun-

ty depositories, 2444.
.

COURT OF CRIMINAL APPEALS

Judges, collateral attack on title to office, p ..

354, note.
Removal, 6017 to 6017h.

COURT REPORTERS

See Stenographers.

COURTS
See Commissioners' Courts; County Couris;

Court of Criminal Appeals; Courts of Oivil
Appeals�' Ilistrict: Oourts ; Judges�' Suo

preme Oourt.
Clerke see Clerks of Oourts; Oommissioners'

Cou�ts' County Clerks; Criminal District
Court :/ Dallas County�' District Clerks.

Juvenile cowrie, see Infants.
Military courts, see Militia.
Judicial districts, 29, 30.
Jurisdiction, railroad spur tracks, p. 1500"

note.

�upreme judicial districts, 29.

COURTS OF CIVIL APPEALS

See Appeals.
Appeals, conflicting decisions, 1521.

Election contests, p. 765, note.
Water contests, 50111hpp.

Certified questions, 1522, 1522a, 1544.
Certiorari, bringing up record, p. 289, note.
Election contests, p. 766, note.

Findings etc., conclusiveness, p. 344, note. .

Guardia�'& final account, order disapproving-
p. 988, note.

Judges, appointment, 29.
Approval of bond of stenographer of pre

siding judge, 1606.
Division of opinion, appellate jurisdiction

of supreme court, 1521.
Jurisdiction of 'Supreme, court, 1521.

Ninth district, appointment, term, 29.
Qualifications, 29.
Removal, 6017, 6017b.
Residence, 29.
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See Arrest; Crimina; District Oourt of Dal-
las Oounty. DEAD BODIES

Appeals, transcript, stenograpb,ers'" duties, Autopsy, insurer's rights, p. 1,091, note.

1925. Convicts, 6223, 6224.
Embalming board, powers and duties, 4599.
Transit permits, 4553a (Rule 37a).
Vital statistics, 4553a (Rules 37a, 38a, 50a).

COURTS OF CIVIL APPEALS
-

(Cont'd)
Mandate, recalling, p. 343, note.
Ninth Judicial District, 29.
Opinion, sufficiency, pp. 344, 352, note.
Overruling decisions, appeal to' supreme court,

1521.
Prohibition, power to issue, p, 288, note.

Record, new, filing before affirmance, p, 293,
note.

Stenographers, 1606.
Appointment, salary, 1606.
Bond, 1606.

Terms, time and place, 1586.
Verdict indicating passion or prejudice, re

versal, p. 343, note.
Writ of error, 1543 to 1545g.

COVERTURE
See Husband and Wife.

CREEKS
Obstruction by irrigation canals, etc., 5011t.

CRIMES

See Indee to Penal Oode, post.
Health regulations, contagious, etc., diseases,

failure to report diseases, 984.
Interest from sinking fund investments, di

version, 637e.

Military uniform, discriminating against, 5890.
Militia, unlawful disposition of property,

5890.
.

Unlawful wearing of uniform, etc., 5890.
Prison officers and employes, 6224.
Water, diversion from 'Water shed, 5011b.

Pollution, 4553b.
Workmen's Compensation, failure to make re

ports, 5246-76.

CRIMINAL DISTRICT COURT OF DAL
LAS COUNTY

Grand jury, 2234.
Terms, 2234.

CRIMINAL DISTRICT COURT OF TRA
VIS COUNTY

Clerk of, 30(26).

CRIMINAL DISTRICT COUR� OF WIL
LIAMSON COUNTY

Clerk of', 30(26).

CRIMINAL DISTRICT COURTS

Judges, removal, 6017 to 6017b.

CRIMINAL PROCEDURE

CRIPPLED AND DEFORMED
DREN

CHIL-

State hospital for crippled a�d deformed chil-
dren, 239 � to' 239lh c.

'

CROPS
Lien, advances, 5475, 5477.

, Effect -of warehousing, 782'7u.
Irrigation work, 5011ff.

.

CROPS (Cont'd)
Water improvement, 5107-95.

Mortgages, co-operative warehouse associa
tions, loaning money upon, 7827ll.

Obligations incurred by banks in financing
movement of crops, 570b.

CULVERTS
Water improvement districts, across public

roads, 5107-90.
Under railroad tracks, 5107-89.

CUSTODIA LEGIS
Garnishment of property in, p. 65, note.

CUSTOMS AND USAGES

Burden of proof, p. 862, note.

Negligence, sufficiency of evidence, p. 1190,
note.

DALLAS

Charter, validation, 1096j.
Criminal District, Court, 2234.

DAMAGES

Excessive, death, p. 1052, note.
Penalty against carrier, p. 1494, note.

Exemplary, employes under workmen's com

pensation, 5246--7.
Liquidated, 'text book contractor's .bond,

2909n.
Wrongful, attachment, p. 62, note.

Wrongful garnishment, p. 66, note.

DAMS
See Irrigation; Waters and Water Courses.

Construction, right to, 4996cc.
Liens, 5011ff, 5011fff. I

Water appropriations, priorities, 5001l.
Water improvement districts, powers, 5107-

24.
'

DATE

Antedating municipal bonds, p. 115, note.
Certification of questions .by court of civil

appeals, when act effective, 1522a.
County auditor's duties regarding public im

,provement districts, when act effective,
1494i.

Jurat to verification of petition, p. 2, note.

DAUGHTE,RS OF THE CONFEDERACY
General land office building, use of, 6393a.

DAUGHTERS OF THE REPUBLIC
General land office, building, use of, 6393a.

DEAD LANGUAGES
Public schools, 2909bb.

DEAF AND' ',DUMB ,ASYLUM
Purchase of supplies" for, 7337.

'

State purchasing agent, 73.25 to 7337,

Vol. 1 contains Arts. 1 to �607%d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7881ig, Pages 1008 to 1675.
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DEPENDENT CHILDREN

See Infants.See Intomicating Liquors ; Occupation ITames.

DEATH
Actions for, constitutionality of act, p. 1049,

note.
Damages, excessive, p. 1052, note.

Injuries occurring outside state,,7730%.
Survival, 5246--35.

Certificate, certified copies, 4553a (Rule 5Oa).
Form, 4553a (Rule 38a).

. Prima facie evidence, 4553a (Rule 50a).
Convicts, 6223, 6224.

. Judgment debtor, foreclosure sale, effect, p..

93!), note.
Local registration systems, when superseded,

4524g.

DEBTOR AND CREDITOR
See Atiachment; Eeecution; Frauil'Ulfmt

Oonoeuamces ; Garnishme'nt.

DEBTS
See Banke; Oities, Towns; and Villages;

Oounty F1Vnances.

DECEDENTS' ESTATES

See Descent and Dietribution ; Emecut6rs and
Administrators�' Wills.

DECREES
See Judgm.ents and Decrees.

DEDICATION
Reservation in deed, validity, p, 223, note.

DEEDS
See Conveuances ; Fraudulent Conoeuanoes ;

Mortgages and Deeds of Trust.

DEEDS OF TRUST
See M'ortgages and Deeds of Trust.

DEFAMATION
. See Libel and Slander.

DEFAULT JUDGMENT

DEPOSITIONS
Water appropriation contests, 5011%k.

DEPOSITORIES
Counties, 2440 to 2445.

Bids, absence of, 2445.
Advertisement for, 2440.
Certified checks, 2441, 2442.
Opening, 2442.
Presentation, 2441.
Requirements, 2441.

Bond, 2443, 2443a, 2444, 2445.
Collateral securities, 2443, 2443a.
Deposits in banks, 2445.
Deposits transferred to, 2444.

• Designation, 2444.
Interest, 2442, 2444, 2445.
Laws relating to applicable to deposito

ries' of water improvement districts,
5107-100.

Treasurer to transfer funds to, 2444.
Withdrawing funds, 2443a.

State, 2425.
Bonds, 2425.
Deposit of collateral securities, 2425.
Surety company .bonds, 2425.

Text books, 2909j.
Water improvement districts, 5107-12, 5107-

35, 5107-88, 5107-98, 5107-100, 5107-
104.

DEPOSITS
See Banks; Oomptroller of Public Accounts;

Savings Banks; Savings Deportments.
By depositories of public funds, see Deposi

tories.
Public funds, see Depositories.
Complainant of discrimination in water rates,

5002f, 5002g.

DEPOSITS IN COURT

Disposition, p. 666, note.

DEPUTY CLERKS OF COURTS

Attachment, p. 64, note. See Oounty Clerks; District Clerke.
Relief, garnishment proceedings, p. 68, note.
Transfer of cause to another judicial district DEPUTY 'COUNTY' ATTORNEYS

as curing default, .p, 17, note. See Oounty Attorney.

DEFINITIONS .

See Words and Phrases.

DELINQUENT TAXES
See Tamation.

»ENIAL
See Pleading;

DE NOVO TRIALS
See Trial De Novo.

DENTON'
Charter, validation, 1096j.

DEPARTMENT .OF AGRICUr.TURE

DEPUTY GAME, FISH AND OYSTER
COMMISSIONERS

See Game, Fish and Oyste'r Oommissioner.

DEPUTY SHERIFFS
See Sheriffs.

DEPUTY STATE REGISTRAR OF VI
TAL STATISTICS

See Health.

DESCENT AND DISTRIBUTION

See Beecutors and Administmtors; Wills.

Estates of decedents, 3420.
Separate property acquired by descent, 4621.
Workmen's compensation, death benefits,

5246-15.Salaries, chief clerk, 7085a, 70S5b.
Chief of department of plant pathology,

7085a, 7085b. DESERTION

Commissioner, 7085a, 7085b. See Abandonment.
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DISSOLUTIONDEVISES AND BEQUESTS

County libraries may accept, 1498lhk.
Separate property, 4621.

DIRECTORS

Corporations, execution, effect on, p. 936,
Rote.

Drainage districts, 2625a.
Injunctions, temporary, p. 1046, note.
Water improvement districts, 5107-79.See Agrioultural and Mechanical Colleae ;

Basiks ; Oorporations ; Insurance; Labor;
Savi'f}-gs Banks; and other specific ,titles. DISTRIBUTEES

DISABILITIES
See Executors ,and Administrators.

See Husband and Wife; Infants; Insane: DISTRIBUTION
Persons. See Descent and Distribution; Eeecutor« and

Administrators.
DISCIPLINE

See Penitentiaries.

DISCONTINUANCE
See Abatement an.d Discontinuance. •

DISCOUNT
Bank and trust companies, 539.

DISCRIMINATION

See Oarriers; Railroad (lomanission,
Clay transportation, prohibition, 1308. I

Military uniform, punishment, 5890.
Oil, gas, etc., companies, 1308.
Pipe lines, petroleum, defined and prohibited,

'

732 lh f.
'

Penalties, 732lhh.
Railroads, switching connections, 6716c,

6716d.
Salt companies, 1308.
Sand transportation, prohibition, 1308.
Water rights, 5002c, 5002f.

DISEASES

See. Health ; Stock Lanoe,

DISINFECTION
See Health.

Cotton, pink boll worm, 4475d, 4475e.
Premises in cities, .984.
Quarantined premises, 7314d, 7314h.

DISMISSAL AND NONSUIT

Appeals, forcible entry and detainer, effect, p.
967, note.

"

Certiorari to justices courts, time for motion,
p. 687, note.

Oross-actions, P. 438, note.
Defendants not served, p.438, note.
Intervention pleas, p. 439, note.
Partnerships, effect of partial, p. 592, note.
Sequestration proceedings, effect, P. 438, note.
Variance, curing by, p. 588, note.

DISORDERLY HOUSES

Injunctions, constitutionality of act, pp. 1047,
1048, note.

Pleadings, p. 1048, note.

DISQUALIFICATION
County judges, Jefferson County at Law,

1811-125. ,

Court of civil appeal judges, writ of error ap
'plications, 1545d.

, 'District Judges, 1676.

, DISTRICT ATTORNEYS

Assistants, 3903, 3903a.
Appointment, 342.
Bonds, 342.
Oath,342.
Powers and duties, 342.
Qualifications, 342.
Removal, 344.
Salary, 343, 344b.
Sixth judicial district, 344a, 344b.

Attorney general to advise, 4418a.
'Deputies and assistants, 3903, 3903a.
Districts in which 'elected, 339.
Fees, collecting delinquent taxes, 7688a.

Semi-monthly wage suits, 5246-99.
Fire escapes, enjoining occupancy of building

without, 39341he.
Information- to by fire marshal, 4881.
Injunctions, fire escapes,' buildings without,

3934lhe.
'

New judicial districts, 30.
Public .accountants, revoking certificates, du-

ties, 6379k.
Salary in certain counties, 340a.
School trustees, suit for removal, 2821.
Taxation, delinquent taxes, collection, 7688a.

Furnishing statements to, \7687b.
'

Wages, semi-monthly payments, duties, 5246-
99.

Workmen's Compensation Act, prosecutions,
5246-48, 5246-76.

DISTRICT CLERKS

Criminal District Oourt of Travis and WIl
liamson counties, 30 (26).

Deputies and assistants, 3903.
Fees, amount, 3883.

'

Delinquent taxes, water improvement dis
tricts, 5107-48.

New judicial districts, 30.
Water contest appeals, notice of perfecting,

50;:t1lhnn.
DISTRICT COURTS

See Appeals�' Oriminal District' Oourt of Doi
las Oounty; Oriminal District Oowrts; Dis
trict Olerke ; Executors and Administrators;
Jury.

Appeals and writs of error decisions of board
of water engineers, on application for

appropriation of waters, 5011%mm to

5011 lhqq.
Decisions of board of water engineers, on

application for permit to .dlvert waters,
5011c.

Vol. 1 contains Arts. 1 to 460772d. Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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DISTRICT COURTS (Cont'd) DISTRICT OFFICERS
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On complaint of discrimination in wa

ter rates, 5002i.
Decisions of commissioners' court on ap

plication for establishment of water im

provement districts in two or more coun

ties, 5107-82.
Order granting or dismissing petition for

establishment of water improvement
district, final judgment, certification'
of commissioners' courts, 5107-4.

Records, 5107-4.
'

Trial de novo, 5107-4.
Appeals to, water contests, 5011%mm to

50111hqq. See Waters and Water Courses.
Appointments by, county auditors, 146Oa,

1461.
Bonds, change of judicial districts, 30.
Collectors, fees, maximum, 3883.
County auditors, appointment, 1460a, 1461.

Discontinuing office, 1460a.
County school trustees, supervisory control,"

2749d.
Drainage election contests, p. 697, note.
Judges, appointment in new judicial districts,

30.
Disqualification, special judge, selection by

attorneys, 1676.
Exchange of judges, disqualification, 1676.
Hides and animal seizures, 7285.
Jury, interchangeable, powers and duties,

5158%b to 5158%d, 5158%g.
Removal, 6017 to 6017b.
Restraining interference with or appropri
'ation of conserved or stored waters,

5001p.
Judgments, entry in vacation, etc., right of

appeal, p. 361, note.
JUdicial districts, 30.
Jurisdiction, change of judicial districts, 30.

_ Drainage election contests, p. 695, note.
Election contests, p. 359, note.
Habeas corpus, p. 361, note.
Water waste actions; 5011%cc.

Jurors, change of judicial districts, 30.
New judicial districts, 30.

.

Partition suits, 6096.
Pleadings, defendant, 1902, 1903, 1905.

Plaintiff, 1827 to 1829.
Process and returns, change of judicial dis

tricts, 30.
Refusal of employer to make, report of acci

dent to employe, 5246-48.
Remittitur, power, p. 592, note.
Restraining interference with or appropria

tion of conserved, or stored storm waters,
5001p.

Stenographers, validity of act regarding, p.
456, note.

Taxation, foreclosure sale, jurisdiction, p.
1604, note.

Taxation, tax collector to examine records,
7687b.

Verdict, remittitur, power, p. 592, note.
Wasting water, jurisdiction, 5011%cc.
Water improvement districts, bonds, suits to

determine validity, 5107-61. I .

Delinquent taxes, suits to collect, 5107-
45, 5107-46. .

Writs, change of judicial districts, 30.

DISTRICT JUDGES
See District Oowrt8. '

See Blections ; Officers.
Elections, primary, 3136,.
Official commissions, fees, 3837.

DISTRICTS
See Roads; Schools and School Districts;

Water Improvement Distr·icts.
Bonds, drainage district sinking fund, invest-

ed in, 2603.
Congressional districts, 28.
Drainage dissolution, 2625a.
Improvement districts, 5530 to 5584d.
Live stock quarantine districts, 7314 to 7314s.
Navigation districts, 5982, 5988.
Supreme judicial districts, 29.
Water improvement districts, 5107-1. to

5107-117.

DITCHES
See Drainoae; Irrigation.
Conveyance, recording, 5OO2n.
Lien, 5011ff, 5011fff.

DIVERSION
See Irrigation; Waters and Water Ooureee.
Flow and underflow of flowing streams, 4993.
'Salt water, 4993.
Storm, flood, or' rain waters, 4992.

DIVIDENDS
Farmers' Co-operative Societies, 14%e.
Texas Employers' Insurance Association,

5246-70, 5246-74.

DIVORCE
Answer alleging cruelty, sufficiency, p. 450,

note.
Decree, estoppel to question, p. 1023, note.

Vacating, pp. 1021, 1022, note.
Pleading, p. 1023, note.
Oause called out of regular order, p.

459, note.
IDvidence, sufficiency, P. 1022, note.
Petition, sufficiency, p. 1021, note.
Review, p. 1022, note.

DOCKET

Garnishment, p. 66, note.
Soldiers and· sailors, disposition of causes

against, 1868a.
Trans.fer of causes on change of, judicial dis

tricts, 30.

DOCKS'
Incorporation of companies to construct, etc.,

1121(l1a).
Railroad commission, powers, 6677d.

DOCTORS
See Physicians and Surgeons.

DOCUMENTS

See Evidence.

Production, before state fire marshal, 4881.

DOMESTIC CORP9RATIONS
See 0orporaiione; Insurance.

DOMESTIC ECONOMY

High school instruction, 2849bb.
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DRAINAGE (Cont'd)

See Irriaation ; Waters and Water Courses.

Constitutionality of act, p. 694, note.
Municipal health regulations, 984.
Purchases, 1494b.
Receipts, money not to be received without DRAINS

giving, 1494e.
Reports, form, 1494d.
Warrants, 1494c.
Water appropriations, 4996dd.

DOMEST�C SERVICE
Exclusion from workmen's compensation act,

5246-2.

DOMICILE

See Nonresidents J' Residence.
Presumptions, p. 850, note.

DONATIONS
See Gitte.

DRAINAGE

Districts

Accounts, form, 1494d.
Inspection by county auditor, 1494e.

Auditing; bills, etc., 1494c.
Bonds, deposit by state depositories, 2425.
County auditor, checking reports, 1494e.

Compensation for auditing accounts, etc.,
1494f.

Control over finances, 1494a.
Duties, etc., 1494a to 1494i.
Effective date of act, 1494i.
Inconsistent acts repealed, 1494h.

Dissolution, 2625a.
F'inances, county auditor's control, 1494a.
Investments, countersigning by county audi-

tor, 1494d.
_

Elections, district courts, jurisdiction, p. 695,
note.

Contest in district court, p. 697, note.
Injunctions, failure to compensate, p. 696,

note.
Petition, cash deposit, 2602.
Reports, drainage commissioners, 2603.
Taxation, assessor's powers and duties, 260311.

Collector's powers and duties, 2603a.
Interest, sinking fund and expenses, 2603,

2603a.
Lien, 2603a.

DRAINAGE DISTRICTS

See Drainaoe; Waters (lI1U], Water Courees.

.See Drainage; Levees.
Bonds, investments in,

5402.
school land' funds,

Ditches, purchase of by water improvement
districts, 510.7-97.

DRUGGISTS

See Pharmacy.

DRUGS

Taxation, sale of ethyl alcohol in local op
tion territory, 7475a.

DRUNKARDS

See Habitual Drunkards.

DUMB

See Deaf and Dumb Asyltum.

Each County
DURESS

Burden of proof, pp. 863, 864, note.
Written instruments, validity, p. 106, note.

Districts, One or More in

Bonds, denomination, 2596.
Duration, 2596.
Execution, 2596.
Interest, 2596 .

.

Power to issue, p. 696, note.
Proceeds, disposition, 2600.
Requisites, 2596.
Sale, 2600.
Sinking fund, investment, 2603.

Tax, 2603, 2603a.
Term, p. 696, note.
Validation, 2596:

Clerk of commissioners' court, cash deposit
by petitioners, 2602.

Collateral attack, p. 697, note.
Commissioners' Courts, board of equalization,

2603a.
Reports to, 2603.
Seal, affixing to bonds, 2596.
Tax levy, 2603, 2603a.·

Constitutionality of act, pp. 695, 697, 698,.
note.

Construction and maintenance fund, 2602.
County clerk, district bonds, signing, 2596.
County judge, bonds, sale, 2600.

Signing, bonds, 2596.
District court.. jurisdiction over election con

tests, p... 695, note.

Drainage commissioners, reports, 2603.

EARNINGS

Separate property, 4621.

EASEMENT

Water rights, 5002e.

EDUCATION

See Normal Schools; Schools and School Dis
tricts.

Independent districts, exclusive control by cit
ies and towns, 2876 to 2880.

School trustees, 2887, 2889.
Public high schools in common school dis

tricts, 2849b, 2849bb.
Scholastic census, 2774.
State text book commission, 2909a to

29090000.
Vocational, accepting Federal Act, 2909%.

Appropriations, 2909%c, 2909%d.
Co-operating with federal' authorities;

2909%b.
Expenditures, 2909%d, 2909%e.
Funds, custody, 2909%a.
State board of education, powers and du

ties, 2909%b to 2909%e.
Vol. 1 contains Arts. 1 to 4607lh.d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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EDUCATIONAL INSTITUTIONS -ELECTIONS (Cont'd)
Attorney general to advise trustee" etc., of, Poll taxes, 2939. .

4418a. Precincts, voters to' vote in precincts of resi-
Fraternal benefit societies, beneficiary, 4832a. dence, 2939.

Primary, challenges, absent voters, 2939.
Conduct, absent voters, 2939.
County committees, notice of district con

vention, 3136.
District conventions, 3136.
Presidential electors, constitutionality, p .

768, note.

Returns, certification, 3136.
Voters, absent voters, 2939.

See Oommis'sioners' Oourts ; Secretary of Returns, road bonds, 628.
State. Schools, free text books,' 2904u.

Road bonds, issuance, 628.
Purchasing district roads, etc., 637a.

School attendance officer, 277ge.
Schools, free text books, 2904r-2904u.
School trustees, 2819, 2820.
Suffrage, 2939.
Taxation, county parks, 1498�.
Tick eradications, 7314e.

, Validation, 7314r.
Tie votes, preventing vote necessary to tie,

p. 759, note.
'

Voters, poll taxes, payment; necessity, 2939.
Qualifications, 2939.

Free school text books, 2904u.
Residence, evidence, 'po 758, note.

Question of fact, p. 498, note.
Water improvement districts, directors, fill

ing vacancies, 5107-76.
Establishment, 5107-5 to 5107-9.

In two or more' counties, 5107-80.
Inclusion of lands in adjoining county,

5107-83.
Issue of bonds, 5107-53 to 5107-58.
Joint ownership, 5107-,-106.
Refunding bonds, 5107-116.

General provisions, 2919a, 2939, 30443., 3136.
Ballots, consolidation of cities, .1096�b.

County school trustees, 2749a.
Destruction, effect, p. 763, note.
Schools, free text books, 2904s.

Bond issue, form of submission, p. 114, note.
Variance between bonds and proposition,

p. 114, note.
Cities, towns and villages, consolidation,

1096�a, 1096�d.
Incorporation, over 600 inhabitants, 774.
Street improvements, constitutionality of

statute, p. 172, note.
Clerks, schools, free text 'books, 2904t.
Coercion, validity of vote, p. 254, note.
Conduct, place of holding, 2919a.
Contest, appeals, p. 766, note.'

Appeal to ,court of civil appeals, p.. 765,
note.

Grounds, p. 763, note.
Jurisdiction of district courts, p. 359,

note.

Notice, waiver, p. 766, note.
Quo warranto, distinction between, p.

764, note.
Conventions, district, 3136.
County libraries, discontinuance, 1498�t.

Establishment, 14981ha.
County school trustees, 2749a, 2749j.
Directors, co-operative warehouse associa-

tions, 7827gg.
.' ELECTRICITY

Drainage districts, contests in district court, Cities, oral contract, validity, p. 150, note.

p.697"note. EL TR L GDissolution, constitutionality of act, p.
EC IC I HT AND POWER COM-

700, note. PANIES

Frequency, 2625a. Eminent domain, jurisdiction of court, p.
Evidence, residence of voters, p. 758, note. 232, note.

Improvement districts, 5541 to 5544. Injuries from defective lines, p. 232, note.
Additional bonds, 5551. Street railroads, operating, 1121(60).

Independent school districts, trustees, 2887.
Insrector of hides and animals, 7304c, 7305b, ELECTRIC LIGHT AND POWER SYS-

7305e. TEMS

-Judges of county courts, EI Paso County Cities, towns and villages, alienating prop-
court at law, 1811-138. erty, etc., 774c.

EI Paso County court at law, special
judge, 1811-140. ELECTRIC RAILROADS

Harris County at law No.2, 1811-53p.
Special judge, 1811-53h.

Jefferson County at law, 1811-123.
Disqualification, 1811-125.

.Judgss, schools, free text books, 2904t.
Justices for 9th Supreme Judicial District,

29.
'Nominations, 3136.

JUdicial control, p:' 767, note.
.Polling places, water improvement districts,

5107-55.

EJECTMENT
,

See Trespass to Try Title.

ELECTION
Workmen's Compensation, injuries partly due

.

to third parties, 5246--47.

ELECTIONS

ELECTRIC COMPANIES
Lease of business, ete., 1024a.
Sale of business, etc., 1024a.

See Interurban Railr,oads�' Street Railroads.

ELEEMOSYNARY INSTITUTIONS
Accountants, salary, 7085a, 7085b.
Attorney general to advise heads and boards

of, 4418a.
Corporate contributions permitted, 1164.
Fraternal benefit societies, beneficiary, 4832a.
Purchase of supplies for, 7337.
State purchasing agent, 7325 to 7337.
Storekeepers, salary, 7085a, 7085b.
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ENGINEERS (Cont'd)

Compensation, 5549.'
Entry on lands, 5568a.
Saiary, 5549.
Supervision of work, 5574.

Water improvement districts, appointment,
5107-51.

Employment, 5107-21.
Entry on lands, 5107-84.
General powers, 5107-51.
Maps and profiles, '5107-51, 5107--52.
Reports, 5107-89.
Supervision of contracts, 5107-89.
Surveys, 5107-51.

Aerial tramways for sand and clay products,
1306. ENROLLED BILLS

Cemetery associations, 1289'a.
Cities, towns and villages, waterworks, 768a

to 768c. ENTOMOLOGIST

Corporations, de facto, powers, p. 223, note. Pink boll worm, examinations, 4475j.
Improvement districts, powers, 5530, 5567,

5568. ENTRY

Injunction against, p. 1032, note. See Forcible Flntry and Detainer•

.
Interurban railroads, 1121(60).
John Tarleton Agricultural' College, powers, EQUALIZATION

267614e. See 'I'aoation:
Jurisdiction of county courts, p. 376, note. Boards of, necessity in independent school

Dallas County at law, 1787. district, p. 737, note.
EI Paso County at law, 1811-134.
Jefferson County at law, 1811-120.

Necessity, judicial review, p. 200, note.
Notice, claims against city, p. 170, note.
Oil, gas, salt, ete., companies, 1306.
Railroads, procedure applicable to water- Pleading, 1902.

works condemnations, 768c.
.

Salt companies; 1306.
Schools, playgrounds, etc., 2903c.
State railroad, 6745i, 6745j.
Street railroads, 1121(60).
Trespass to try title, defensive matter, p.

232, note. ERROR, WRJ:T OF

Water engineers, 5001ddd. See Appeals.
Water improvement districts, 5107-24, ESCHEAT5107-78.
Waterworks, 768c.

ELEVATORS
Railroad commission, powers, 6677d.

EL PASO

Charter, validation, 1096j.

EMBALMERS
State board, duties and powers, 4599.

Meetings, 4599.
President and secretary, 4599.
Rules and regulations, 4599.

EMERGENCY
Purchase of supplies for state institutions,

7333.

EMIGRANT AGENTS

See Labor.

EMINENT DOMAIN

ENLISTMENT

See Militia.

ENNIS

Charter, validation, l096j.

Carbon copies for state printer, 4306a.

EQUIPMENT
See Militia.

EQUITABLE DEFENSES

EQUITY
. Pleading, 1827.

.

Equitable defenses, 1902.
Trusts, cemeteries, maintenance of, 1302c.

Attorney general, suits 'by, 4418a.

EMPLOYERS' INSURANCE ASSOCIA- ESCROWS
TION South Texas State Normal College and Ste-

See Labor. phen .F. Austin State Normal College, deeds

Provisions relating to, 5246-54 to 5246-81. to' be held in, 27171,4d.
.

SuI Ross Normal College, title to site,
EMPLOYERS' LIABILITY ACT 2717%a.

See Labor.

EMPLOYES
See Labor; Railroads.

EMPLOYMENT AGENCIES
See Labor.

E·NGINEERS
See Levees; Waters and Water Oourse»,
Improvement districts, 5549.

Appointment, 5549.

ESTATES OF DECEDENTS
See Descent and Distribution; Eeeoutors and

Administrators-; Wills.

Administration, 3420.

ESTATES OF WARDS
See Guardian and Ward.

ESTOPPEL
Conclusions of law or facts, objections to, p.

637, note.

Vol. 1 contains Arts. 1 to 4607lh.d. Pages 1 to 1007; vei. 2, Arts. 4608 to 7886g, Pages 1008 to 1675•.
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ESTOPPEL (Cont'd)
Divorce decree, questioning, p. 1023, note.

Insurance agents, authority, p. 1077, note.

Sale of corporate stock, invalidity, pp. 206,
207, note.

'

Water rights, failure to' assert, 50111hr.

ESTRAYS
See Stock Laws.

Impounded live stock, 7253.

ETHYL ALCOHOL

Sale in local option territory, taxation, 7475a.

EVIDENCE
See Depositions ; Witnesses.

Acknowledgments, wife's separate, p. 1514,
note.

Admissibility, bulk sales, p. 977, note.
Donor's declarations, p. 895, note.

, Dying declarations, p. 902, note.
Industrial Board's orders, etc., 524'6-49.
Ownership, p. 910, note.
Partition proceedings, p. 1394, note.

Quarantine notice, 7314m.
Sales, p. 910, note.
State board of public accountancy, certi-

fied copy of registration, 637ge.
Tax deed, pp. 1605, 1606, note.
Tax foreclosure proceedings, p. 1607, note.
Tax receipts, certified copies, 7617c.

Tick eradication proclamations, 7314g.
Admissions, guardian ad li tern, p. 898, note.

Burden of proof, bulk sale transactions,' p.
977, note.

Oustom, p. 862, note.
Discrimination by carrier, p. 1494, note.

Duress, pp. 863, 864, note.

Fraud, pp. 863, 864, note.
Insurance policy, action on, p. 1067, note.
Mental incapacity, p. 865, note.
Mistake, p. 865, note.
Novation, p. 866, note;

Railroads, damage claims, p. 1347, note.
Separate railroad coaches, penalty suit, p.

1508, note.

Venue, place of making misrepresenta-
tions, p. 421, note.

Waiver, p. 863, note.
,

Workmen's compensation, setting aside
.

Industrial Board's orders, 5246-44.
Certificates, Attorney-general, improvement

district bonds, 5554.
Certified copies, judgment, water improvement

district bonds, validity, 5107-64.
Orders or decisions, etc., of board' of en-

gineers, 5002l.
Consideration, p. 103, note.

Corporations, transfer of shares, p. 216, note.

Elections, intimidation, p. 759, note,
Inferences, conspiracy, p. 879, note,

Fraud, p. 879, note.

InjunctiO'ns, intoxicating liquors, p. 1047,
nots. \

Insurance, life, health, and accident policies,
p. 1056, note.

.

Judgments, setting aside, p. 602, note.
JUdicial notice, 'improvement distrtcts, 5580.

Water improvement districts, 5107-23.
Ownership in garnishment proceedings, p. 69,

note.

EVIDENCE (Cont'd)
Presumptions, children, custody, p; 849, note.

Domicile, p, 850, note,
Industrial Accident Board's award, ex-

" emplary damage action, 5246-7.
Judgments, in aid of, Pp. 573, 574, note.
Lost pleading, p. 381, note.
Maps, surveys, etc., p, 1232, note.
Partition proceedings, p. 1393, note.
Surveyor's notice to' settlers, p. 1232, note.
Surveys, p. 1232, note.

Prima facie, birth records, 4553a (Rule 50a).
Death records, 4553a (Rule 50a).
Expense of cleaning city premises, 984.
Plea of privilege, 1903.
Public cotton classers' certificates, 7827s8.
State board of public accountancy, regis-

tration, 637ge.
'

Railroads, damage claims, p. 1347, note.
Reports of, animals killed, 6603a.
Spur tracks, p, 1500, note.

Rules, changing, validity, p. 1066, note.
Sufficiency, claims against decedent's estate, p.

782, note.
Gifts, p. 976, note,
Guardians' bond, p. 984, note,
Divorce, p. 1022, note.

Elections, residence of voters, p, 758, note.
Railroad station facilities, p. 1454, note.
Selling intoxicating Iiquors, p. 1357, note.
Special verdict, p. 566, note,

TaxatiO'n, equalization proceedings, 'p. .1596,
note.

'

Transcript, appeal from justice's court, intro
duction, necessity, p. 685, note,

Water, apprgpriation, 4996j.
-Discrimiffation, 5002h.

EXAMINATIONS

Banks, 21a to' 574.
Physicians and' Surgeons, 5739.
Public accountants, 6379a to' 6379l. See Pub

lic Accountants.

EXCEPTIONS
See Bills of Exceptions.
Instructions, failure to' except, effect, p, 622,

note.

Necessity, pp. 618 to' 620, note,
Sufficiency; pp. 621 to' 622, note,
TO' answer of garnishee, p. 67, note,

EXCHANGE

Insurance, indemnity contracts, 4972h.
Text-books, 290ge.

EXECUTION
See Exemptions.
Issuance, dissolved corporation, validity, p

936, note,

Levy, failure, instructions, p. 942, note,
Mandamus, p. 942, note.
Release, p, 938, note.

Officers, liability, p. 944, note,
Payment, p. 943, note.. ,

Prairie dog extermination, judgment for ex

penses, 6328d.
Sales, dissolved corporation, validity, p. 936,

note,
Judgment debtor's· death, effect, p. 936,

note.
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EXECUTION (Cont'd)

Mortgage, priority, p. 938, note.
Real property, deeds of trust, 3759-3759!J.
Vacating, p. 938, note.

Wrongful, liability, p. 944, note.

EXECUTIVE OFFICERS
Attorney general, 4418a.
Mandamus, jurisdiction, 1526.

EXECUTORS AND ADMINISTRATORS
See Descent and Distribution; Wills.
Abandonment of office, pp. 775, 777, note.
Bulk sales law, applicable when, 3973.
Claims against 'estate, evidence, sufficiency, p.

782, note.
Garnishment, p. 782, note.
Limitation of actions, p. 788, note.

Executors, abandonment of office, pp. 775, 777,
note.

Executrix, marriage, effect, p. 777, note.
Exemptions, setting apart, 3420.
.Foreign, sales, power, 7878a.

Validation, 7878b.
,

Homestead, setting apart exemptions, 3420,
3429.

.

Inheritance tax, appointment of administrator,
7491. ,

Investments, federal farm loan bonds, 3832:Jh.
Jurisdiction, Dallas County, 1788.
Marriage of executrix, effect, p. 777� note.
Minor children, exemptions, 3420.
Real estate, sale, 3496.
Sales, 3496.

Foreign wills, power, 7878a.
Validation, 7878b. 4.

Real estate, completion, what constitutes,
p. 784, note.

.Private, 3496.
Rights acquired, p. 784, note.
Surety, 3496.
Vacation proceedings, p. 785, note.
Vendor's lien, 3496.

Rights of wife, etc., p. 784, note.
Setting apart exemptions, 3420.

Incumbered property, 3420.
Property subject to lien, 3420.

Temporary administrator, constitutionality of
appointment, p. 786, note.

Powers, p. 786, note.

Testamentary trustees, renunciation by, p.
774, note.

Widows, exemptions, 3420.

EXEMPLARY DAMAGES
Employes, 5246-7.
Wrongful attachment, p. 62, note.
Wrongful garnishment, p. 66, note.

EXEMPTIONS
See . Executors and Administrators; Homc

stead; Taxation.

EXEMPTIONS (Cont'd)
Catalo, 7507(1b).

Waiver of by member of Farmers' Co-op
erative Society, 141hi.

Widow and children, setting apart, 3420.
Workmen's compensation, death benefits,

5246-15.

EXHIBITIONS

Occupation tax, 7355(15).
EXHIBITS

Motion for judgment, consideration upon, p"
587, note.

EXPENSES

See Elections ; Traveling Expenses.

EXPERTS

Board of water engineers, 4995d.
Traveling expenses, 4995e.

Railroad commission, pipe lines, petroleum,
732%j.

Water appropriation claims, 5011%ii.·

EXPLOSIVES

Negligence, sufficiency of evidence, p. 1189,
note.

EXPRESS COMPANIES
Equal facilities, constitutionality of act, '[I.

1460, note.
Females, hours of labor, 5246a.

Seats for, 5246c.
Hours of labor, females, 5246a.
Sea ts, females, 5246c.
Transportation, stock from quarantined dis

trict, 7314.
Wages, semi-monthly payment, 5246-98 to

5246-100. See Wages.

EXTENSION

Time, railroad construction, 6635c to 6635f.

FACTORIES

Female employes, hours of labor, 5246a.
5246bb.

Seats for, 5246c.
State fire marshal, entering, 4882.
Wages, semi-monthly payment, 5246-98 t()

5246-100. See Wages. .

Waters for manufacturing purposes, appropri-
ation, 4994.

Corporations for storage, etc., 5002.
Diversion, 4993.
Storage or diversion of storm, flood, or

rain waters, 4992.

FACTORS

Contracts, construction, p. 953, note.
Parties plaintiff, p. 953, note.

I

Compensation under workmen's compensation, FACTS
5246-3.

Inheritance taxes, share of adopted child, 'P.
1, note.

.Property set apart for widow or children,
3420. FALSE AFFIDAVITS

Taxation, buffalo, 7507(1b).

See Statement of Facts.
Conclusions of fact, see Trial.

Appeal in forma pauperis, 2071.

Vol. 1 contains Arts. 1 to 4607%d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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SOCIE- f FEES (Cont'd)
Assessors of taxes, 3883.

Maximum, 3883.
Attorney general, semi-monthly 'wage suits,

5246-99.
Attorneys, constitutionality of statute limit-

ing, p. 6B8, note.

Improvement districts, 5579.
Insurance policy action, p. 1056, note.
Water improvement district taxes, col-

lection, 5107�8.
Workmen's compensation, amount, 5246-

13.
'Enforcing award, 5246-45 .

Regulation, 5246-12.
Boards, equalization, water improvement dis

tricts, 5107-33.
Medical, 5739.
Pharmacy, 6292.
Water engineers, 5001f.

City registrars of vital statistics, 4553a (Rule
36a).

Substitute for, 4553a (Rule 36b).
Clerks of commissioners' court, notice 'of

water improvement district proceedings,
5107-1.

'

Clerks of county courts, 3883.
Filing oil' or gas permit, 5904b.
Maximum, 3883.
Records, bonds of water improvement dis

tricts, 5107--B6.
Improvement district bonds, 5555.

Clerks of district courts, 3883.
Maximum, 3883.
Water' improvement district taxes, 5107-

48.
Coal, lignite, and sulphur mines, location.

5904l.
Collectors' of taxes, 3883.

Maximum, 3883.
Commissioner of General Land Office, oil and

gas permits, 5904d.
Commissioner of Insurance and Banking, co

operative savings and contract loan com

panies, certificates on contracts, 1313%f.
Indemnity contracts, 4972j.

Constables, Harris County Court at Law No.
2, 1811-53g.

Impounding live stock, 7248a.
Seizing live stock, 7314n.

County attorneys, 3883, 3883a.
Collecting delinquent taxes, 7688a.
Maximum, 3883, 3883a.
Prairie dog extermination suits, 6328d.
Report to county judge, 3883a.
Semi-monthly wage suits, 5246-99.
State railroad condemnations, 6745j.

County clerks, filing mineral applications,
5904p.

Licenses to sell ethyl alcohol, 7475a.
Recording tax receipts, 7617c.

Registering water improvement bonds,
5107-114.

Relinquishment deeds, 5904p.
County courts, Dallas County at Law No.2,

1798k.
EI Paso County at law, 1811-143.
Jefferson County at law, 1811-132.

County judges, 3883.
Maximum, 3883.

County officers, 3878.
County registrars of vital statistics, 4553a

(Rule 36a).

General provisions, 14% to 14%j.
Assessments, 14%i.

- Assets, 14%e.
Borrowing money, 14%f.
Certificate holders, rights before payment,

14%e.
C.ommissions for obtaining insurance, 14%f.
Contributions, payment of, 14%e.
Corporations, may be created, 141h.
Dividends, 14%e.
Election of members, 14%g.
Exemption, waiver of, 14lhi.

.

Fees for filing charter and by-laws, 14lhc.
Filing charter and amendments, 14%c.
Forms to be prepared by attorney-general,

14%j.
Franchise tax, 14lhd.
Incorporation proceedings, 14lhb.
Insurance, for members, 14lhfl
Liability of members, 14lhi.
Loans, 141hf.
Membership, 141hg.
Notes, 14%e, 14lhf.
Powers, 14lhf.
Public funds, use of prohibited, 141ha.

.Purposes of corporation, 14%d.
Rules and regulations, for expulsion of mem-

bers, 141;�g.
Statements, 14%d.
Surplus, 14lhd.
Transfer of certificates of membership, 14%h.
Waiver of exemption, 14lhi.
Withdrawal of members, 14lh, 14%h.

FARMERS' COUNTY LIBRARIES

Merger with, county libraries, 14981hn.

FARM LABORERS
Explllf::10n of, from workmen'S' compensation,

5246-2.

FEDERAL FARM LOAN BANKS
Public lands, payment for, 5428b to 5428d.

FEDERAL FARM LOAN BONDS

Lawful investments, fiduciary
3832lh.

Sinking funds, 637e.

funds, etc.,

FEDERAL RESERVE BANKS
Cash reserve, banks holding membership in,

377a.
Banks not holding membership in, 377.

Conformity of members to national banking
law, 569a.

-

_

Conformity to federal reserve act, 517f.
Discount of notes, drafts, etc., 570.
Disposition of stock in, 523a.
Examination of members of, 522a.
Insolvency of members, 523a.
Membership of state banks in, 517e.
Pledge of securities, 570.

FEEBLE-MINDED
State colony for, 232a to 232g.

FEES
See Attorneys; Oommissions; Costs, Insur

ance; Salaries.
General provisions, 3837, 3878, 3883, 3883a,

3903, 3903a.
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Insurance, indemnity, certificates of authority,
4972j. FENCES

..Judges of county courts, Jefferson County at
.

Law, 1811-J30.
.Justices of the peace, impounding live stock,

7252a.
Inquests over deceased convicts, 6224.

Live stock, impounding, 7248a-7252a.

Maximum, 3883, 3883a.
Medical, workmen's compensation, regulation, FIDELITY INSURANCE

5246-12.
Mineral applications, filing, 5904p.
Motor vehicle registration, 7012% to 7012lht. FIDUCIARIES

See Motor Vehicle Registration.
'

Notaries public, 3878.
-Official shorthand reporters, 1925. FILING
Physicians and surgeons, examination and li-

cense, 5738, 5739.
Precinct registrar of vital statistics, 4553a

(Rules 36b, 36c).
.

Private employment agencies, licenses, 5246- .Bee Ju.dgrnents and Decrees.
92.

Registration, 5246-93.
Public accountants, 6379i.
Publication, delinquent tax record of water

improvement district, 5107-44.
Reservoir projects, 4996cc, 4996cccc.
School teachers' certificates, applicants, 2806.

Approved schools, 2806.
Secretary, board of equalization of water im

J provement district, 5107-33.
, Secretary of State, 3837.
Sheriffs, 3883.

.

Delinquent water improvement district
taxes, 5107-48.

Deputies, seizing live stock, 7314n.
Harris County Oourt at Law No.2,

1811-53g.
'

Impounding live stock, 7248a.
Maximum, 3883.
Prairie dog extermination, 6328c.

Shorthand reporters, 1925.
'State officers, 3837, 3878, 3883, 3883a, 3903,

3OO3a.
State registrar of vital statistics, certified

,

copies of certificates, 4553a (Rule 50a).
Stenographers, 1925.

.FEES (Cont'd)
County surveyors, filing oil or gas permit,

5904c.
Oounty treasurer, navigation districts, 5988.
Deputies and assistants, 3903, 3903a.
Directors of water improvement districts,

5107-77.
District attorneys, collecting delinquent taxes,

7688a.
.

Maximum, 3883.
Semi-monthly wage suits, 5246-99,.

Emigrant agents, 5246-103, 524�104, 5246----
106.

Eminent domain, water rights, 5004a.
Examinations, pharmacists, 6292.

Physicians, 5738, 5739.
Improvement district supervisors, 5545.
Incorporation of Farmers' Co-operative So-

cieties, 14%c. ,-
Industrial Accident Board, regulation, 5246-

11, 5246-12.
Inspectors of hides and animals, 7282, 7305c

to 7305£.
.

FEES· (Cont'd)
Store-keepers and accountants of state insti

tutions, 7327.
Tax collector, delinquent records, 7688a.
Teacher or members of state text book com.

mission, 29090.
Water, filing application for appropriation

5001£.
Recording permit to appropriate, 4996y.

Water rights,· eminent domain, 5004a.
Witnesses, board of water engineers, 5002j.

Military courts, 5767a.
Water appropriation contests, 50111hk.

Workmen's Oompensation, Industrial Board's
orders, etc., 5246-50.

.

FELLOW 'SERVANTS
See Labor.

FEMALES
See Women.

FEME COVERT
See Husband and Wife.

Ditches, .canals, etc., 5011d.
Title to, p. 1246, note.'

Trespass, liability, p. ��2, note,

FICTITIOUS STOCK

Irrigation, etc., companies, 5011e.

See InsuranCQ.

See Guardian and Ward.

See Oountty Olerke; Registration; Secretary
of State.

.

FINAL JUDGMENT

FINAL SETTLEMENT
See Guardian and Ward.

FINANCES
See. Bonds ; Cities, Towns and Villages;

Oomptroller of Pub.Vic Acoouote t- Ooun,tv
F-in{Lna8S; Oounty Treceurer ; State Treas
urer.

FINANCIAL STATEMENT
See Ineurcmce.

FINDINGS

See Trial.
Water appropriation contests, 50111hll.

FINES AND PENALTIES
Co-operative savings .and contract loan com-

panies, 13131hx.
.

Penitentiary officers, death of convicts, neglect
of duty, 6224.

'

Pipe lines, petroleum, 7321hh.
Venue, 732%h.

Railroads, converting freight, 6559b.

Vol. 1 contains Arts. 1 to 4607lhd, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1676.
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FINES AND PENALTIES (Cont'd) FIXTURES
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Failure' to comply with railroad commis-
sion's orders, 6708b.'

.

Switching connection, etc., orders, 6716f.
Remission of, fees, 3837.

Reports of accidents by employers, refusal to

make, 5246-48.
Taxes, drainage taxes, 2603a.
Water improvement districts, failure to re

turn property for assessments, 5107-25.
Nonpayment of assessments, '5107-96.
Nonpayment of taxes, 5107-49.

Waters, appropriation, etc., without permit,
. etc., 5001b.
Diversion without permit, etc., 5001b.
Pollution, 4553b, 4553c..

FIRE DEPARTMENTS
See Ciiiee, Towns and Villages.

FIRE ESCAPES

Buildings on which required, 3934%.
Construction requirements, 3934%a.
Cost, reimbursement to lessee or occupant,

39341hd.
Enforcing act, 3934%c, 3934%e.
Enjoining occupancy of building without,

3934%e.
Exits, 3934%, 39'34%b.
Guide signs, 3934%b.
Injunctions, venue, 39341he.
Lessees, reimbursement for erecting fire es-

capes, 3934%d.
Lights, 3934% b.
Location, 39341h.
Notice to erect, 39'34%d.
Number, 39341h.
Obstructions prohibited, 3934%b.
Persons responsible for, 3934%a.
Sequestration, buildings without, 3934%e..
Specifications, 3934%a.
'Stairway requirements, 3934%.

FIRE INSURANCE
See Insurance.

FIRE MARSHAL

Duties, 4881.
Fire escapes, duties, 3934%c.
Legal proceedings, exempt from giving bond,

4882.
Powers, 4881, 4882.

FIRES

Investigation, 4881, 4882.

FISH, OYSTERS, ETC.
See Game, Fish and Oyster Oommissioner.
General provisions, 4000, 4000a, 4021l.
B�ood fish, taking, 4000.

F�&3:atcperies, supplying private lakes, etc.,

Game, fish and oyster commissioner, duties
and powers, 4000.

G�me, fish, oysters, etc., 4000, 4000a, 40211.
Licen�es and -permits, fees, collection, 4000.
LocatIon for planting oysters, rent, collection,

4000.

Priv�te lakes, etc., supplying, 4000.
SpecIal tax on fish, turtle, terrapin, oysters,

and shrimps, collection, 4000.
Sto.cking waters, duties of commissioner, 4000.
Ulllted States Commissioner of flsheriea, pow

ers, 4000, 4000a.

Liens for, 5621 to 5639h.
Recording, 5661.

FLOOD 'WATERS
Storage or diversion of, 4992.

FOOT PEDDLERS

Occupation tax, 7355(2).

FORCIBLE ENTRY AND DETAINER

Appeals, dismissal, effect, p. 967, note.
Citation, 3944.
Possession, bonds, etc., 3944.
Process, service, 3944.
Writs, invalid, liability, p. 967, note.

FORECLOSURE
Attachment lien; p. 63, note.
Mortgages, homesteads, p. 781, note.
Sale of property in water improvement dis

trict for nonpayment of taxes, 5107-46.

FOREIGN CORPORATIONS

See Corporatione ; Lneurence ; Surety Com
panies, and other specifio titles.

FOREIGN EXECUTORS, ETC.

See Executors and Administrators.

FOREIGN LANGUAGES

Public schools, 29OObb.

FORESTRY

Appropriations, 2676g, 2676b.
Attorney general's duties, 2676£.
Co-operation, federal forest service, 2676i.

Municipalities, 2676e.
Gifts of land, acceptance; 2676f.
Lands, purchase or gifts, 2676f.
Purchase of lands, 2676f.
State forester, appointment, 2676d.

Assistants, etc., 2676d.
Co-operating with municipalities, etc.,

2676e.
Duties, 2676d.
Qualifications, 2676d.
Reports, 2676d.
Salary, 2676d.
Traveling expenses, 2676d.

State forestry fund, 2676g.

FORFEITURES
See Fines and Penalties.

Homestead rights by wife, p. 781, note.
Lands of irrigation, etc., companies not used

for water purposes, 5011e.
.

Militia, unlawful wearing of uniform, etc.,
5890.

. \

Remission, fees, 3837.
Water appropriation rights, failure to assert,

5011%1".
.

Water appropriations, 4995.

FORGERY
County Superintendent of Public Instruction,.

p. 721, note.

FRANCHISES
See Banks; Taxation..
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FRANCmSE TAX FRUITS

See Taxation.
Farmers' Co-operative Societies, 14lhd.
Foreign corporations, 7394.

FRATERNAL··BENEFIT SOCIETIES

Beneficiaries, who may be, 4832a.
By-laws, 'beneficiaries, 4832a.

Benefits upon children's lives, 4831a.
General fund, payments, 4831e;

Certificates, exchange, children's lives, 4831c.
Children's lives, benefits, maximum, 4831a.

Benefits upon authorized, 4831a.
Branches, 4831a.
Certificates, cancellation, 4831c.

Continuation, 4831£.
Exchange, 4831c.
Medical examination required, 4831b.
Termination of membership, continua-

tion, 4831£.
Contributions, basis, 4831b.

Extra, 4831b.
Reserves, impairment, 48311>.
Separate fund, 4831c, 4831d.
Use restricted, 4831c.
Waiver, 4831b.

Expense fund, payments to, 4831e.
Financial statements, 4831d.
Funds, separation, 4831c, 4831d.
General fund, payments to, 4831e.
Medical examination, 4831b.
Minimum number of certificates, 48311>.
Reports, 4831d.
Reserve, maintenance, 4831c.

Impairment, 4831b.
Constitution, beneficiaries, 4832a.

Benefit on children's lives, 4831a.
General fund, payments, 4831e.

Educational organizations, beneficiary of,
4832a.

Eleemosynary organizations, beneficiary of,
4832a.

Liquidation, funds, separation, 4831d.
Merger, funds, separation, 4831d.
Reinsurance, funds, separation, 4831d.
Religious organizations, beneficiary of, 4832a.

FRAUD

See Fra;udulent Oonveucnoes.
Burden of proof, pp. 863, 864, note.
Deed to property sold for nonpayment of

taxes in water improvement district, 5107-
47. '

Evidence, inferences, p. 879, note.
Insurance, effect, p. 1055, note.
Misrepresentation by assignor of note, p. 98,

note.

FRAUDULENT CONVEYANCES

Merchandise, sales in bulk, 3971 to 3973.
Who may challenge, p. 975, note.

FREE SCHOOL LANDS

See Public Lands.

. FREIGHT

See Carriers ; Rai11·oads.

See Weights and Measwres.
Certificate of inspection, 7846e.
Containers, packs and grades, commissioner of

agriculture may promulgate standards, 7846f.
Culls, shipment, when prohibited, 7846bb.
Enforcing act, 7846d.
Inspectors, appointment, 7846e.

Expenses, 7846e.
Partial invalidity of act, effect, 7846g.
Standard containers, 7846a.
Standards, grades and packs, 7846b.

FUMIGATION:
Cotton, pink boll worm, 4475d, .4475e.

FUNDS
See Botuls ; Cities, Towns and Villages;

Oounty Finances; Road«; Schools and
School Districts, a,,!d other specific heads.

FURNITURE

Encumbrances, wife's consent, when neces

sary, 6171j.

GALVESTON

Charter, validation, 1096j.

GAME
See Game, Fish and Oyster Oommissioner.

Game; fish, oysters, etc., 4000, 4000a, 40211.

GAME, FISH AND OYSTER COMMIS-
SIONER

See Fish, Oysters, etc.

Brood fish, taking, 4000.
Chief deputy, salary, 7085a, 7085b.
Licenses, fees, collection, 4000.
Private, lakes, etc., supplying, 4000.
Rents on locations for planting oysters, col-

lection, 4000.
Salary, 7085a, 7085b.
Special taxes, collection, 4000.
Streams, lakes and ponds, examination for

stocking with fish, 4000.
Water pollution, mineral development, 5904tt.

GARNISHMENT

Affidavits, p. 65, note.
Amendment, changing parties to action, p.

64, note.
.

Application for, writ, p. 66, note.
A ttachment as basis of proceeding, p. 64, note.

Bonds, liability on, p. 66, note.
Cities, exemption from, p. 424, note.
Claims by third persons, p. 65, note.
Decedent's estate, claims against, p, 782, note.
Defects in writ, p. 66, note.
Discharge of garnishee, p. 69, note.

Conclusiveness of judgment, p. 69, note.
Division of fund between creditors, p. 68,

note.

Docketing of case, p. 66, note.
·Exemptions, compensation under workmen's

compensation, 5246-3. •

Indebtedness of garnishee, p.' 65, note.
Institution of suit, p. 64, note.
Insurance companies, p. 1072, note .

Parties, p. 64, note.
Possession by garnishee, p. 69, note.
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GARNISHMENT (Cont'd) GOVERNOR (Cont'd)

Property in custodia legis, p. 65, note. Feeble-minded colony" managers, 232C'.
Property or fund in possession of garnishee, Grubb's Vocational College, managers,

pp. 64, 65, note. 2676lha, 2676 lhb.
.

Industrial Accident Board, 5246-39.
Inspector of hides and animals,' 7305b,

. 7305c, 7305e.
Inspector of water courses,' etc., 4553e.
Judges and other officers for new judicial

districts, 30.
Judges of county courts, Jefferson County

at Law, 1811:_124.
EI Paso County court at law, 1811-

138.
Harris County Court at Law No.2,

1811-53d, 1811-53p.
Lepers, superintendent of home for,

232lhd.
Negro insane hospital, managers, 107g.
Pardon advisors, 6086.
Rangers, home guard, 6766b.
Rangers serving without pay, 6756.
South Texas State Normal College and

Stephen F. Austin State Normal Col
lege, locating committee, 271714c.

State board of public accountancy, 6379b.
State council of defense, 7150lh, 7150lha.
State highway commission, 6904% a,

6904lhb.
State purchasing agent, 7325.

Appropriations for, validity, p. 990, note.
See Oommissioner of Generot Land Office; Approvals by, bonds, store-keepers and ac-

PubUo Lands. countants of state institutions, 7327.
Contracts, 7337.
Militia expenditures, 5767b.
Suits by Prison Commission, 6231a.

Attorney general, opinions of, 4418a.
Buildings for departments, designation, 6392a.
Contracts, approval, 7337.
Convict labor, state highways, 6904%m .

.

County auditor, disagreement of district judg
es, duty, 1461.

District Judges, exchange, 1676.
First capitol site, purchase, ete., 6397g.
Home guard, 6766a to 6766e. See Rangerfl,

State.
'

Inspectors of hides and animals, appointment,
7305b, 7305c, 7305e.

John Tarlton Agricultural College, accepting
as state institution, 267614c.

Lieutenant governor, removal, 6017 to 6017b.
Mandamus, not subject to, 1526.
Membership on boards, hospital for negroTn

sane, 107g.
Northwest Texas Insane Asylum, 107b.
Texas School for the Blind" 187%b.

Militia expenditures, approval, 5767b.
Pink boll worm, powers and duties, 4475b to

4475k.
'Prison commission, suits by, approval, 6231a.
Proclamations, convening legislature, impeach

ments, 6017a, 6017b.
Regulation of live stock, sanitary commis

sion, 7314, 7314g, 7314h.
Sam Houston Memorial Day, 4607b.
Texas Flagday, '4607a.
Tick eradication, zones, 7314g.

Public lands, board of appraisers, advancing
current expenses, 5423f.

Rangers, appointing members 'without pay,
6756.

Removal, 6017 to -6017b.

GAS

See Gas Oompanies�' Mines and. Minerals.

Corporations, power to use, etc., 1121 (16).
Permits and leases, 5904a to 5904j.

GAS COMPANIES
General provisions, 1303 to 1308a.
Borrowing money, 1307.
Contracts for service, p. 231, note.
Discrimination, unlawful, 1308.
Eminent Domain, 1306.

'

General powers, 1305 to 1307, 1308a.
Incorporation, 1303, 1304.
Lease of business, etc., l024a.
Mortgages, 1307.
Sale of business, etc., 1024a.
Stock, 1307.

GAS LIGHT AND POWER SYSTEMS

Cities, towns and villages, alienating property,
etc., 774c.

'

GAS WELLS

Liens, 5639a to 5639h.

GENERAL LAND OFFICE

GIFTS

County libraries may accept, 1498%k.
Declarations, admissibility,' p. 895, note.
Evidence, sufficiency, p. 976, note.
Husband or wife, separate property, 4621.
John Tarlton Agricultural College, acceptance.

by, 267614a, 26761,ic.
State forest, land for, 2676f.
State purchasing agent, 7325.
State railroad, acceptance, 6745'.

GINNERS
See Ootton.

GLANDERS
See Stock Laws.
Appraising diseased animals, '7314ddd.
Destroying diseased animals, 7314ddd.
Investigation by State Veterinarian, 7314dd.
Live stock, Sanitary commission duties, 7314b,

7314dd.

GOATS
See Stock Laws.
Running at large, elections, etc., 7234.

GOOD FAITH
See Bona Fide Purchasers.

GOVERNOR
Appointments by board of pardon advisors,

6086.
Board of water engineers, 4995b.
Commissioner of markets and warehouses,

7827aa.
'

Directors, Texas Employers Insurance As-
sociation, 5246-55; .

'

SuPP.VERN. S. CIV. ST.TEX.-109
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GOVERNOR (Cont'd)

Reports to, board of water engineers as to
appropriation of water, 5001d.

John Tarlton ..Agricultural College,
267614c.

Pink boll worm, 4475b to 4475g.
State highway commission, 6904%b.
State purchasing agent, 7336.

School text books, agreements between pur
chasers, 2909g.

Manufacture outside state, 20090000.
South Texas State Normal College and Ste

phen F. Austin State Normal College, locat
ing

.

committee, 271714 c.

State council of defense, appointment, 7150%a,
7150%b.

State forests, accepting gifts, 2676f.
State highway commission, appointments, etc.,

6904%a, 6904%b.
Reports by, 6904% b.

State highways, convict labor, 6904%m.
State railroad, 6745g to 67450. See State

Railroad.
Texas Flag Day, proclamation, 4607a.

. Texas Naval Board, 5893a.
Text book, contracts, signing, 2909h.

GRAIN
See Warehouses, Warehousemen and Market

ing.

GRAND JURY
Charges to, death of convict, 6224.
Criminal District Court of Dallas County,

2234.
New judicial .districts, 30.

GROSS RECEIPTS TAX
Fire insurance companies, 4903.

GRUBBS VOCATIONAL COLLEGE

Board of directors of Agricultural and Me
chanical College, powers and duties,
2676%a, 2676%c to 2676%i.

Board of managers, appointment, 2676%a,
2676%b.

Approval by directors of Agricultural and
Mechanical College, 2676%c.

Compensation, 2676%g.
Duties, 2676%c.
Officers, duties, 2676%d.

Election, 2676%d.
Organization, 2676%d.
Powers, 2676%e, 2676%f.
Term, 2676%a, 2676%b.

Carlisle Military School, property of to be do-
nated to, 2676%.

Departments of instruction, 2676%f.
Disciplinary measures, 2676%f.
Employes, salaries, 2676%i.
Entrance requirements, 2676%h.
Establishment, 2676%.

.

Instruction, courses of, 2676%e, 2676%f.
Location, 2676%.
Management, 2676%a.
Officers, appointment, 2676%f.

Salaries, 2676%i.
President, appointment, 2676%f.
Professors, appointment, 2676%f.

Salaries, 2676%i.

GRUBBS VOCATIONAL COLLEGE
(Cont'd)

Purposes, 2676%e.
Rules, 2676%f.
Tuition rates, 2676%f, 2676%h.

GUARANTY
See Bank Deposit Guaranty.
Suit against absolute guarantor of note, p .: 98,

note.

GUARANTY INSURANCE
See. Insuranoe.

GUARDIAN AD LITEM

Admissions by, effect, p. 898, note.

GUARDIAN AND WARD

Appeals, final account, p. 988, note.
Appointment, portion of estate, p. 984, note.

Transfer of funds, pp, 983, 984, note.
Bonds, suits on, evidence, p. 984, note.

Sureties, probate courts, jurisdiction, p.
982, note .

Time to sue, p. 984, note.
Claims against estate, compromise, p. 988,

note.

Commissions, conclusiveness of order, p. 989,
note.

Final settlement, review, p. 988, note.
Funds, failure to invest, pp. 984, 986, note.

Transfer by appointment, pp. 983, 984,
note.

Insane employe, rights under workmen's com

pensation, 5246�31.
Investments, federal farm loan bonds, 3832%.
Jurisdiction of county courts, Dallas Oounty,

1788.
Leases, mineral, 4152a, 4152b.

Powers, p. 985, note.
Minor employe, rights under workmen's com

pensation, 5246-31.
Orders, guardian's commissions, conclusive

ness, p. 989, note.
Power to lease, p. 985, note.

, Minerals, 4152a, 4152b.
Sales, real estate, disposition of proceeds, p.

987, note.
Validating, p. 987, note.

Trustees, appointment, p. 983, note.

GULF OF MEXICO
See Fish, Oysters, eto,

HABEAS CORPUS

Oounty courts, EI Paso County, 1811-136.
EI Paso County at law, 181l-136.

Determining constitutionality of lunacy stat

ute, p. 53, note.
Jurisdiction, county courts, p. 368, note.

District court, p. 361, note.
Supreme court, 1526.·

HABrrUAL DRUNKARDS
Jurisdiction of county courts, Dallas County,

1788.

HAIL INSURANCE
See Insurance.

Vol. 1 contains Arts. 1 to 4607%d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g. Pages 1008 to 1675.
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HAWKERS AND PEDDLERS HEALTH (Cont'd)
.

Occupation taxes, 7355{2). Fees, county and city registrars 4553a
(Rule 36a).

Precinct registrar, appointment, 4553a
(Rule 36b).

Duties, 4553a (Rules 36b, 36c).
Fees, 4553a (Rules 36b, 36c).
Qualifications, 4553a (Rules: 36b,

36c).
Salary, 7085a, 7085b.
State registrar, accounts of city and

I

county registrars, approval 4553a
(Rule 36a).

Birth and death certificates, 4553a
(Rule 36a). .

Certified copies of birth and death
records, 4553a (Rule 5Oa).

Deputy, 4524d, 4524e.
Duties, 4524b.
Fees, 4553a· (Rule 5Oa).
Precinct registrar, 4553a (Rule

36c). .

Private practice prohibited, 4524c.
Recommendations

.

regarding city
registrars, 4553a (Rule 36b).

Salary, 4524c.
Vital statistics fund; 4553a (Rule 5Oa).

Waters, pollution, 4553b to 4553e.

See Cities, Towns, and Villages.
City Health Officers, Registrar of vital statis

tics, 4553a (Rules 36a, 36b).
County health officer, precinct registrar,

4553a (Rule 36c).
Embalming board, 4599.
Lepers, isolation, treatment, etc., 232%c.
Pollution of waters, 4553b to 4553e.
Registrars of vital statistics, 4553a (Rules 36a

to 36c).
Sanitary Code, 4553a.

Dead bodies, transit permits, 4553a (Rule
37a).

State Board, pollution of waters, 4553e.
President, salary, 7085a, 708�b.

State health department, chemist and bacteri
ologist, salary, 7085a, 7085b.

State health 'officer, assistant, salary, 7085a,
708Gb.

Deputy state registrar of vital statistics,
appointment, 4524d.

Isolation, etc., of lepers, 232%c.

. Member of commission for selection of site See Insuromce .

.

for State Home for Lepers, 232%.
I Precinct registrar, 4553a (Rules 36b, 36c). HEALTH OFFICERS

Reports to in respect to accommodations See Health ..

for members of fraternal societies at
state tuberculosis sanitarium, 239w. HEIRS

State hospital for crippled and deformed chil- Set) Descent and Distribution; Ea:ecutors and
dren, 239% to 239%c. .

Administrators.
State tuberculosis sanitarium, accommodations Citation to unknown heirs, publication, 1875.

for members of fraternal societies, 239v to
239x.

.

Vital statistics, births, reports by physicians,
etc., 4553a (Rule 38b).

Bureau, appropriation, 4524f.
Establishment, 4524a.
Expenses, payment, 4524f.
Salaries, payment, 4524f.

Burial permits, 4553a (Rule 37a).
Certificates, births and deaths, certifying

to commissioner's court, 4553a (Rule
36a).

.

Births and deaths, form, 4553a (Rules
38a, 38b, 50a).

Burial permits, no fee to registrar, HOG CHOLERA
4553a (Rule 37a). Live stock sanitary commission, duties, 7314b.

Dead bodies, transit permits, 4553a (Rule
37a).

Registrars, 4553a (Rules 36a to 36c).
Burial permits, fees prohibited, 4553a

(Rule 37a).
City registrar, 4553a (Rules 36a, 36b). HOLIDAYS

Accounts, approval, 4553a (Rule
36a).

Failure to perform duties, 4553a
(Rule 36b).

Fees, 4553a (Rule 36a).
Substitute, appointment, 4553a HOME FOR LEPERS

(Rule 36b). Establishment, 232% to 2321hf.
County registrar, 4553a

36c).
.

Failure to perform
(Rule 36b).

Fees, 4553a (Rule 36a).

GENERAL INDEX

HEADS OF DEPARTMENTS

Attorney. General, 4418a.
Mandamus against jurisdiction, 1526.

HEALTH

1731

HEALTH INSURANCE

HIDES

See Stock Laws.

HIGH SCHOOLS

See Schools and School Districts.
In common school districts, 2849.b, 2849bb.

HIGHWAYS
See Railroads; Roads.

HIRING

See Oonoict«;

HOGS
See Stock Laws.

Running at large, elections, etc., 7234.

See Sunday.
Sam Houston Memorial Day, 4607b.
Texas Flag Day, 4607a.

(Rules 36a to
HOME GUARD

duties, 4553a Appropriations,' 4607lhd.
Drills, 4607%c.
Establishment, 4607lh.
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HOME. GUARD (Cont'd) HUSBAND AND WIFE

Maintenance, etc., expense, payment, 4607%d. See Homestead.
Organization, 4607lhb. Abandonment, separate conveyance by wife,
Qualifications of members, 4607%. 4621.'
Sheriffs, subject to call of, 4607%a. Actions, costs, p. 1020, note.
Uniforms, 4607lhc. Community property, constitutionality of act,
Weapons, carrying, 4607%a. p, 1014, note.

Returning to county judge, 4607%d. Division on divorce, estoppel to question,
p. 1023, note.

Homestead conveyances, 4621.
Wife's debts, liability for, 4621.

Contracts, homestead improvements, 5631.
Conveyance of wife's separate property, 4621.
Homestead conveyance, 4621.
Insanity of husband, wife's separate convey-

ance, 4621.
Marriage, jury question, p. 490, note.
Mutua} wills, power· to make, p. 1663, note.

Necessaries, liability of separate property,
4621.

Notes, wife as joint maker with husband, p.
1020, note.

Personal earnings, exempt from husband's
debts, 4621.

Property set apart for widow or children,
exemption from liens, ·3420.

Separate property of husband, incumbrance,
4621.

.

Liability for wife's debts, 4621.
Management, 4621.
What constitutes, 4621.

Separate property of wife, conveyance, joinder
of husband, 4621.

Exempt from liability for husband's debts,
4621.

Incumbrance, 4621.
Refusal of husband to join, proceed-

ings in District Court, 4621.
Management, 4621.
Personal injuries, compensation for, 4621a.
Refusal of husband to join in conveyance,

4621.
Stocks and bonds, 4621.
What constitutes, 4621.

Venue, suit for necessaries, p. 425, note.
Wife's consent to wage assignment, chattel

mortgages, etc., necessity, 6171j.
Witnesses, competency, p. 425, note.

HOMESTEAD
See Executors and Administrators.
Forfeiture of rights by wife, p. 781, note.
Husband and wife, conveyance, 4621.
Mechanics' liens, 5631.
Mortgage foreclosure, p. 781, note.

Selection, p. 780, note.

Setting apart for widow or children, exemp
tion from liens, 3420.

Setting aside, selection, p. 780, note.

HORSES

See Stook Laws.

Imported from Mexico, inspection, 7283.
Running at large, election, etc., 7235.

HORTICULTURE·
See Nurse1·ies.

HOSPITAL FOR NEGRO INSANE

See Insane Persons.
General provisions, 107f to 107p.
Board of managers, 107g.

HOSPITALS
See Asylums�' Home for Lepers; Pasteur

Hospital.
Lainatio asylums, see Insane Persons.
Fees, workmen's compensation, regulation,

5246-12.
Fire escapes, 3934% to 3934%e. See Fire

Escapes.
Pasteur hospital, 167.
State Home for .Lepers, 2321h to 232%f.
State hospital for crippled and deformed chil-.

dren, 239% to 239%c.
State tuberculosis sanitarium, accommodations

for members of fraternal societies, 239v.

HOTELS
Fire escapes, 3934% to 3934%e.

Escapes.
Hours of labor of females, 524&.
Seats for female employes, 5246c.

HYDROGRAPHERS
See Fire

HOURS OF LABOR

Constitutionality of act, p. 1184, note.
Convicts, 6220.
Females in certain establishments, 5246a to

5246ccc.
Policemen, 808a.

HOUSTON

Charter, validation; l096j.

HOUSTON HEIGHTS

Charter, validation, 1096j.

HUN'I'ING
On inclosed or posted premises, 7168b.

Water appropriation claims, 5011%ii.

HYDROPHOBIA

Expense of treatment in Pasteur hospital, 167.

IDIOTS

See Guardian and Ward; Insane Persons.

General provisions, 232a to 232g.

IMBECILES

See Guardian and Ward�' Insane Persons".

IMMIGRANT ATTORNEYS

License to, 318.

IMPEACHMENT

Deed to property sold for nonpayment of tax

es in water improvement district, 5107-47.

Vol. 1 contains Arts. 1 to 4607lhd, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1676.



GENERAL INDEX. 1733
[References are to articles, except where otherwise indicated.],

IMPEACHMENT (Cont'd) INDUSTRIAL ACCIDENT BOARD
House of representatives, powers, etc., 6017a. See Labor.
State officers, powers, procedure, etc., 6017 to Provisions relating to, 5246-39 to 5246-53.

6017b..

IMPORTATION
Hid€-S from' Mexico, 7282 to 7289.
Horses, mules and cattle, inspection, 7283.

IMPOUNDING
.

Live stock, 7248a, 7250, 7252a, 7253.

IMPROVEMENT DISTRICTS

See Bonde; Levees,
General provisions, 5530 to 5584d.
Levees, maps and profiles, 5549, 5550.

IMPROVEMENTS
See Cities, TOwn8 and Vill'ages; Liens ; Me

ohanws' Liens.
Mechanics' liens, 5621 to 5639h.

INCLOSED PREMISES

Hunting on, 7168b.

INCOMPETENCY

INFANTS
See Eeecutor« and Administrators; Guardian

and Ward; Parent and .child.
Custody, presumptions, p. 849,' note.

Right to, p. 983, note.
Employes, rights of next friend under work-

men's compensation act, 5246-31.
,

Hazardous employments, Workmen's Compen
sation Act, not authorized by, 5246-30.

Juvenile courts, school attendance, 'officer,
277ge.

Setting apart exempt property, 3"'420.
State colony for the feeble-minded, 232a to

232g.
State hospital for crippled and deformed chil

dren,' 239� to 239�c.
State juvenile training school, transfer of ne

gro boys, 5234�a, 5234�b;
Suits by next friend, compromises, p, 668,

note.
Support, duty, p. 983, note.

See Husband and Wife; Infants; Insane INFECTIOUS DISEASES
Persons; Witnesses. See Health.

INCORPORATION,
See Cities, Towns and Village8�' Oorporations.

INCUMBRANCES

INHERITANCES

See Descent and Distribution; Beeoutor« and
Administrators�' Tamation._

See Ohatte; Mortgages�' Liens; MOrtgagf}8 INHERITANCE TAX
and Deeds of Trust; See 'I'aeation:

Separate property, 4621. Exemption of share .of adopted child, p. 1,
note.

.

SI?6 Bonds; Cities, Towns and VilZages.; INJUNCTIONS

[Jounty F1inances�' Railroads. Answer, effect, pp. 1042, 1045, 1046, note.

Verification, pp. 1042, 104.5, 1046, note.
Appeals, temporary, effect, P. 1037, note.
Bawdy houses, constitutionality, pp, 1047,

1048, note.
Contracts made without bids, 2268b.
Corporations, restraining doing of business,

p. 221, note.
County school trustees, consolidating school

districts, p. 718, note.
Criminal prosecutions, railroad's use of

streets, p. 175, note .

Disorderly houses, constitutionality, pp. 1047,
1048, note.

Drainage construction, p. 696, note.
Eminent domain proceedings, p. 1032, note.
Fire escapes, occupancy of buildings without,

3934�e.
Improvement districts, p. 1285, note.

Construction or maintenance, 5584a.
Intoxicating liquors, evidence, p, 1047, note.

Petition, p. 1047, note.

Jurisdiction, Dallas county court, 1788.
Justices of the peace, p; 677, note.

Parties, p. 1042, note.

Pipe lines, petroleum, enforcing regulation of,
732�a.

Pleading, disorderly houses, p. 1048, note.
Public officers, death, reviving suits against,

2099a to 2099c.
Railroads, maintenance of roadbed, 6708b.
School district consolidations, p. 718, note.
School district trustees, 2821.

INDEBTEDNESS

INDEMNITY
See Bonds; Insurance.
Contracts, 4972a to 4972k.

INDEPENDENT SCHOOL DISTRICTS
See Sohoo�s and Sahoo,l Districts.

INDEXES
Applications for appropriation of waters,

. 4996f.
Bonds of directors of water improvement dis

tricts, 5107-80.
Copy of order establishing water improvement

district, 5107-11.
Delinquent tax records, water improvement

districts, 5107-43.
Motor vehicles, 7012�j.
Permits to appropriate waters, 4996y.
Tax receipt records, 7617d.

INDICTMENTS AND INFORMATIONS
Itinerant Merchant Tax, prosecutions, pp.

1583, 1584, note.
Selling intoxicants without license, p. ] 588,

note.

INDIGENCY
See Paupers.
Confwerate soldiers, 6272.
Pasteur hospital patients, 167.
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INJUlIiCTIONS (Cont'd) INSPECTORS (Cont'd)

Temporary, appeals, p. 1037, note; State insurance 'commission, :fire escapes,
Dissolution, p. 1046, note. 3934lhc.
Supreme court, writ of error to, p. 1036, Watercourses, appointment, duties, 4553.e.

note.
Water appropriations, 5001p.

Employes injured, rights of guardian, 5246- INSURANCE
31.

False imprisonment, p. 53, note.
Hospital for negro insane, board of managers,

107g.
Construction of buildings, 107g.
Contract for erection of buildings, 1070.
'Convict labor for work at, 107p.
Erection of buildings, 107l, 107m.
Establishment of, 107£.
Officers, qualifications of, 107k.
Penitentiary lands set aside for, 107n.
Selection of site for, l07g, 1070.
Superintendent, 107h.·
Support and management, 107j.
Transfer of negroes to, 107i.

Husband, wife's separate conveyance, 4621.
Jurisdiction . of Dallas County Court, 1788.
Jurors, interchangeable, act inapplicable,

5158Y2h.
Lunatic asylums, purchase of supplies for,

7325 to 7337.
Northwest Texas Insane asylum, 107a to

107e.
Appointment of board of managers,' 107c.
Board for selection, of site, 107b.
Construction of buildings, 107e.
Support and general management, 107d.

State colony for the feeble-minded, 232a to
232g.

Accommodations for inmates, 232d.
Board of managers, 232c.
E-xpenses of inmates, 232f.
Feeble-minded persons defined, 232g.
Purpose of colony, 232b.

I Rules and regulations, 232e.
Superintendent, 232c.

INJURIES RESULTING IN DEATH
See Death ; Labor.

INNOCENT PURCHASER
See Bona Fide Purohasers.

INSANE PERSONS

See Guardian and Ward.

INSOLVENCY
See Banks.
Contribution between

1995a.

INSPECTION

See Stock Laws.
Hides and animals, 7282. to 7289, 7305 to

.

7305f.

tort feasors,

INSPECTORS

See Mines and Minerals.
Hides and animals, 7282 to 7289, 7305 to

7305£.
Pink boll worm, 4475h.

effect,
.

INSTITUTES

See Schools and School Districts.

INSTITUTIONS

See State Inetitwtione; and titles of the par
ticular institutions.

INSTRUCTIONS

Charges and instructions to jury, see Grood
Jury; Trial.

See Fraternal Benefit Societies; Taxation.
Texas Employer's Lnsuranee Assooiation, see

Labor.

Agents, compensation, right to, p. 1078, note.
Estopping company, p. 1077, note.
Waiving policy provision, p. 1077, note.

Attorneys' fees, amount, p. 1056, note.
Burglary policy, p. 1055, note.
Live stock policies, p. 1055, note.

Burglary, attorneys' fees, p. 1055, note.
Penalty, p. 1055, note.

By-laws, mutual assessment, etc., membership
fees, 4804. '

Capital stock, payment for, p. 1054, note.
Subscription agreement, liability, p. 1053,

note.
Certificates of authority, indemnity contracts,

4972L
Commissioner, agent for service of process, in-

demnity contracts, 4972d.
Compensation, 4878.

.

Fees, indemnity contracts, 4972j.
Indemnity contracts, 4972a to 4972k.
Salary as member of state insurance com-

mission, 4878.
Consolidation, liability, p. 1005, note.

Fidelity, guaranty and surety companies, in

demnity contracts, power to make, p. 1072,
note.

Fire and marine insurance, breach of war-

ranty, validity of statute, p. 1067, note.
Burden of proof, p. 106,7, note;

Rates, 4879.
State insurance commission, 4878, 4879,

4881, 4882, 4903.
Warehouses, limit on risks, 7827kk.

Foreign corporations, constitutionality of act,
challenging, p, 1078, note.

Fraternal benefit societies, 4831a to 4831£.
See Fraternal Benefit Societies.

Fraud, effect, p. 1055, note,
Garnishment, p. 1072, note.

.

Incorporation of insurance company, consoli-
dation, p. 1053, note.

Indemnity contracts, 4972a to 4972k ..

Attorneys in fact, certificates of author-
ity, 4972i, 4972j.

Executing contracts, 4972b.
Office, 4972b.

.

'Reports, 4972g.
Reserve fund, deficiency, 4972�. .

Statement of risks and obligatIOns,
filing, 4972e.
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INSURANCE (Cont'd)
Authorization, 4972a.
Certificates of authority, fees, 4972j.

Issuance, 4972i.
Renewal, 49172i.
Revocation, 4972i.
Suspension, 49'72i.

Corporations may exchange, 4972h.
Declaration, contents, 4972c.

Filing, 49�2c.
Examinations by Insurance Commissioner,

4972g.
Exchange, 4972h.
Execution, 4972b.
Fees, certificates of authority, 4972j.
Fidelity guaranty and surety companies,

p. 1072, note.
Insurance laws inapplicable except, etc.,

4972k.
Life insurance, not authorized, 4972a.
Process;' service, 4972d.
Railroads, p. 1072,. note.

,

-Reports to insurance commissioner, 4972e,
4972g. INSURANCE COMMISSION

Reserve fund, 4972f.
Risks, statement regarding, 4972e.
Statement of risks and obligations; 4972e. INSURANCE COMMISSIONER

Investments, federal farm loan bonds, 3832%.
Life, health and accident insurance companies,

attorneys" fees, amount, p. 1056, note.
Autopsy, right to, p. 1091, note.
Capital stock, payment for, p. 1054, note.
Evidence, p. 1056, note.

Fraud, effect, p. 1055, note.
Suicide, liability exception, p. 1054, note.
Taxation, situs of securities, p. 1056, note.
Verdict, sufficiency, p. 1056, note.

Live stock companies, penalties and attorneys'
fees, p. 1055, note.

Mutual assessment accident home companies,
4804, 4808a.

By-laws, . membership fee, application on

. premium, 4804.. \

Charter, applications, insurance against
sickness, etc., 4808a.

Disease, insurance against, 480Sa.
Fees, membership, 4804.
Funeral benefits, 4808a.
Investment, 4804.
Membership fee and certificate, 4804.
Premiums, membership fee, 4804.
Reserve fund, 4804.
Sickness, insurance against, 4808a.

Mutual.benefit associations, consolidation, 1!.
INTERSTATE COMMERCE

1065, note. Live stock transportation, state regulations,
Mutual fire lightning, hail and storm insur- p. 1570, note.

ance companies, garnishment, p. 1072, note. Railroad employes, injuries, pp. 1477, 1480,
Penalties, burglary policy, p. 1055, note. 1499, note.

Live stock policies, p. 1055, note. Railroads, separating negro passengers, valid-

Policies, fraud, effect, p. 1055, note. ity, p. 1508, note.

Mutual accident, 4804. Taxation, validity, p. 1586, note.

Premiums, mutual assessment, etc., member- What constitutes, p, 1495, note,
ship fees, 4804.

Process, 4972d.
Purchase by Farmers' Co-operative Societies,

14%f.
Rates, insurance commission, powers, 4879.
Reserves, indemnity contracts, 4972f.

Mutual accident, 4804.
State insurance commission, 4878, 4879; 4881,

4882,4903.
Clerks, experts, etc., employment, 4879.

INSURANCE (Cont'd)
Oonstitutionality, who may challenge, p.

1068, note.
Expenditures, limitation, 4903.
Expenses, 4903.
Fire losses, ascertainment, ·4879.
Fire marshal, policies, duties, 4881.

Exempt from giving bond in legal pro-
ceedings, 4882.

.

Fire escapes, powers and duties,
3934lha, 3934lhc, 3934lhd.

Powers, 4881, 4882.
Report, 4881.

Gross premiums tax, 4903.
Inspectors, fire escapes, duties, 3934 lh Ic.
Rates, amendment, 4879.

Taxation, gross premiums, 4903.
Texas Employers' Insurance Association,

5246-54 to 5246-81. Boo Labor.
'

Title of act, sufficiency, p. '1075, note.
Workmen's Compensation, 5246-29,5246---:84.

See Labor.

See Insurance.

See Insuran06.

INTEREST

Assessments for water supply furnished by
water improvement districts, 5107-95.

Bonds, drainage districts, 2596.
Improvement district bonds, 5552.
Municipal, 'PP. 114, 115, note.
Road bonds, 632.
Water improvement districts, 5107-59.

5107-69.
County deposits, 2442, 2444, 2445.
Notary public, disqualification, p. 2, noti
Prison funds, 6188.
Promissory notes, cotton and grain security,

7827w.
State railroad, mortgage, 6745k.
Usurious transactions, invalidity, 6171l.

INTERLOCUTORY PROCEEDINGS

See Injunction.
.

INTERNAL IMPROVEMENTS
. See, Bonds.

INTERURBAN RAILROADS

See Railroads.
Electric light and power plants, 1121(60). ,

Eminent domain, 1121(60).'
Existing corporations, amending charter,

1121(60).
Incorporation, 1121(60).
Powers, 1121(60). .

Railroad Commission, powers, 1121(60).
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INTERVENTION

Dismissal' without prejudice, p. 439, note.
Suit to determine validity of 'bonds of water

improvement district, 5107-62.

INTOXICATING LIQUORS
Evidence, sufficiency, p. 1357, note.
Injunctions, evidence, p. 1047, note.

Petition, p. 1047, note. '

Local option, ethyl alcohol, sale, taxation,
7475a.

Sale without license; information, sufficiency,
p. 1588, note.

INVESTMENTS
See Banks; Bond Investment Oompanies�'

Insurance.

IRRIGATION
See Drairuuje ; Waters and Water Courses.

Appropriation of waters for, 4994.
Subordination of appropriation for other

purposes to, 4994.
Board of water engineers, 4995b.
Diversion of ordinary flow and underflow of

flowing streams for, 4993.
Drainage, 4996dd.
Lien, crops, 5011ff.
Mechanics' liens, 5621 to 5631.
Records, 5011 l;2 d.
Reports, 5011l;2d.
Storage or diversion of storm, flood, or rain

waters for, 4992.
-

Surface waters, diverting, 5011t.
Water divisions of state, 4995a.
Water required, ascertainment, 5001dd.
Works, conveyance, recording, 50020.

IRRIGATION DISTRIOTS
See Water Im-provement: Districts.

ISSUES
See Pleading; ITrial.

Immaterial, submission of special issues, ppo.
558, 559, note.

JACK RABBITS

Bounties, 7166 to 7168c.

JACKS

Running at .large, election, etc., 7235.

JAILS
See Penitentiaries.

JENNETS

Running at large, election, etc., 7235.

JOHN TARLTON COLLEGE
See John Tarlton Af)'ricultural Oollege.

AGRICULTURALJOHN TARLTON
OOLLEGE

Acceptance as state institution, 267614c.
Board of directors of Agricultural and Me

chanical- College, accepting donations,
26761,4c. _

Management vested in, 267614a.
Powers, 267614a.
Reports, 26761,4,c.

JOHN TARLTON AGRICULTURAL
OOLLEGE (o.ont'd)

-
,

Co-educational, �67614d.
Effective date of act establishing, 267614a.
Eminent domain, powers, 267614e.
Establishment, '267614.

Conditions, 267614a, 26.76,14,b.
Gifts; acceptance, 26761,4a, 267614c.

Requirements, 267614b.
Governor, acceptance by,' as state- institution,

267614c.
Instruction, courses of, 267614d.
Management, 26761,4a.
Name, 267614.
Rank, 267614d.

JOINDER

Conveyance of separate property of wife,
4621.

JOINT AGENOIES

Farmers' Co-operative Societies, 14%a.

JOINT OWNERS
See Partition,
Partition, 6096."

.

JOINT STOCK OOMPANIES

See Corporations.
Co-operative savings and contract loan regu

lations applicable to, 1313 l;2 y.

JUDGES
See Corporation. Oourts ; Oounty Couris ;

Oounty JUdgte; Court of Oriminal Appeals;
Oourte of Civil Appeals ; OriminaZ Dis
trict Oourte; District Oourts ; Supreme
Court;

-

County courts, Dallas County, 1788.
Dallas County at Law No.2, 1798g,

1798h.
Harris County at Law No.2, 181l-03c,

1811-53d, 1811-53h.

JUDGMENTS AND DEOREES

See Appeals; Justices of the Peace.

Adjudication of
_ insanity, effect of, p. 53,

note.
Attachment of, p. 63, note.
Collateral attack, p. 1550, note.
Conclusiveness of discharge of garnishee, p.

69, note.
Correction, appeal, p. 594, note.
Default judgment, 'attachment proceedings, p.

64, note.

Correction, po. 458, note.
Relief against: in garnishment, p. 68,

note.

Setting aside, p. 681, note.

Divorce, .vacating, pp, 1022, 1023, note.

Entry in vacation, right. of appeal, p. 361,
note.

Foreclosure of attachment lien, p. 63, note.
Fr6m justice's court, 2393.

.Gamishment, plaintiff's judgment., p. 65, note.

Improvement districts, effect, 5550b.
Industrial accident board, 5246�2.
Justices' courts, setting aside, p. 681, note.
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JUDGMENTS AND DECREES, (Cont'd)
Loan brokers, collectable from bond, 6171i.

Failure to pay, 6171i.
Motion for, exhibits; consideration, p. 587,

note.
On appeal, decision of board of water engi

neers, . 5011lhoo.
Supreme Court, 1521.
Water improvement district proceedings,

5107-4.
Partnerships, partial dismissal, effect, p. 592,

note.
"

,

Payment, contribution between tort feasors,
1995a.

Prairie dog extermination expenses, execu-

tion, etc., 6328d.
Presumptions ,in aid of, pp. 573, 574, note.
Public officers, suits against successors,2099c.
Review; p. 574, note.

Setting aside, default, p. 681, note.

Evidence, p. 602, note.

Supreme court, enforcement, p. 285, note.
Vacation, divorce suit called out of regulaj

order, p. 459, note.
'

Validity, delivery of property, p .. 590, note.
Variance, express facilities on railroads, p.

1460, note.
'

Water eon test appeals, 5011lhpp.
Water improvement district bonds, establish

ment, finality, 5107-2.
Validity, 5107--.-62 to 5107-64.

Water rights, transmitting to board of wa

ter engineers, 4996w.

JUDICIAL DISTRICTS

Apportionment, 30.
Apportionment table, pp. 7, 8.

, Recognizances, change of judicial districts, 30.
Supreme, 29.
Supreme Judicial districts, apportionment, 29.

JUDICIAL NOTICE

Garnishment proceedings, p. 6�, note.

Improvementdistriots, 5580.
Seal, county courts, Harris County Court at

Law No.2, 1811-53f.
Water improvement districts, 5107-23.

JUDICIAL SALES
See 'Beecutio«;

JURISDICTION
See Oounty Oouri«; Courte of Oivil Appeals;

Executors and Administrators; Justices of
the Peace; Supreme Oourt; Venue.

County courts, amendment after remand, p.
367, note.

County courts, Dallas County, 1788, 1798d.
Dallas County at Law, 1787, 1798d.
Dallas County at Lruw No.2, 1798b.
El Paso County, 1811-135.
El Paso County at Law, 1811-134.
Eminent domain, p. 376, note.
Habeas corpus, p. 368, note.
Harris County at -Law, 1811-53j.
Harris County at Law No.2, 1811-:-53b,

1811-53c. ..'
Jefferson County, 1811-1�1.
Jefferson County at Law, 1811-120.
Motions against sheriffs, etc., not €\X-

, elusive, p. 367, note.
Objections, p. 366, note.
Set-off and counterclaim, p. 365, note.

JURISDIC�ION (Cont'd)
Waiving part of demand, p. 367, note.

District courts, change of judicial districts, 30.
Drainage election contest, p. 695, note.
Election contests, p. 359, note.
Electric light companies, eminent domain,

p. 232, note,
Habeas corpus, p. 361, note.
Water waste, actions, 5011lhcc.

Employers, suit for penalty for refusal to re-

port accident, 5246-48.
Equity, trusts, cemeteries, 1302c.
New JUdicial districts, 30.
Supreme court, judgments, enforcement, p.

285, note.
Water improvement district bonds, suits to de

termine validity, 5107-61.

JURY
See Trial.
Commissioners for county court, Dallas Coun

ty at Law No.2, 1798i. ,

Jefferson County Court at law, 1811-128.
Interchangeable, act applicable to certain

counties, 5158lh. "

Assignment for service, 5158%f.
Capital cases, act inapplicable, 5158%h.
Oounties, act applicable to which, 5158%.
Custody of, 5158%e.
Effective date 'of act, 5158%i.
Excuses, 5158%c.
General panel, 5158%b.
Jury Wheel Law applicable, 5158%a.
Lunacy cases, act inapplicable, 5158%h.
Number of jurors, 5158%b.

Reducing, 5158%g.
Organization, 5158%b.
Panel, how filled, 5158%d.
Quarters, 5158lhe.
Repeal, 5158%i.
Special jurors, 5158%d.
Summoning, 5158%c.
Supervision, 5158%b.
Swearing in; '5158%c.
Use in different courts, 5158%d.

New judicial districts, 30;
Questioning, after' verdict, p. 552, note.

Special issues, p. 556, note.
Selection, county courts, Dallas Oounty at

Law No.2, 1798i.
El Paso Oounty court at law, 1811-142.
Jefferson Oounty Court at Law, 1811-

128.
Transfer between courts, El Paso County,

1811<-142.
Trial by, in lunacy proceedings, p. 53, note.

JURY COMMISSIONERS
See Jury.

JUSTICES
See Courts of (JVvil Appeals; Judges; Su

preme aourt,

JUSTICES OF 'rilE PEACE

Appeal, appearance, '2393.
Bond, 2393.
To county COUl't; costs" what constitute, p.

609, note.
Harris County Court at Law No.2,

1811-5Sc.
Jefferson County Court atLaw, 1811-

131.
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JUSTICES OF THE PEACE (Cont'd)

Authority to take affidavit, p. 2, note.

Oertiorari, motion to dismiss, p. 687, note.

Oitations, pleading venue, 2308(13).
Convicts, examination of dead bodies, 6224.
Deputies and assistants, 3903.
Fees, impounding live stock, 7252a.

Inquest over deceased convict, 6224.
Forcible entry and detainer, 3944..
Judgments, setting aside, p. 681, note.
Jurisdiction and powers, collecting debt, p.

680, note.

Injunctions, p. 677, note.

Notices, service, 3944.
Pleading, venue, 2308(13).
Process, service, 3944.
Seizure of .hides imported from Mexico, 7285

to 7289.
Venue, pleading, 2308(13).
Writs, service, 3944.

JUVENILE COURTS
See Infatnts.

JUVENILES
See Lnfant»,
State colony for the feeble-minded, 232a to

232g.

KNIGHTS OF PYTHIAS

Accommodations for members at state tuber
culosis sanitarium, 239v to 239x.

LABOR
.

See OO'IVViots.
Bureau of labor statistics, commissioner of

labor statistics, bathing facilities for coal
miners, enforcing act, 5946m.

Inspectors, 7085a, 7085b.
Oommissioner of Labor Statistics,' emigrant

agents, powers and duties, 524:6-101 to
5246-107.

Private employment agencies, 5246-92,
5246-93, 5246-96, 5246-97.

Semi-monthly payment of wages, powers
and duties, 524()-"99 , 5246-100.

Oommissioner, salary, 7085a, 7085b.
Oontracts of employment, public improvement

districts, 1494b.
Oonvicts, state highways, 6904 lhm.

Emigrant agents, appropriations available,
5246-107.

Bond, actions on, 5246-103.
Amount, etc., 5246-103.

Commissioner of Labor Statistics, powers
and duties, 5246-101, 5246-103' to

·5246-107.
Comptroller' of public accounts, counter

signing warrants'j�246-106.
,Definition, 5246-1(}'�.
Enforcing act, 5246-105.
Examination of books, etc.; 5246-104
Fees, licenses, 5246-1()3.

Licenses, disposition, 5246-106.
Restriction, 5246-104.
Return, 5246-104.

. �ecuring laborers, etc., 5246-104.
License, affidavits, 5-246-103.

Application, 5246-1()3.
Bond, 5246-103.

.

LABOR (Cont'd)_�
Fees, 5246-103.

.Disposition, 5246-106.
Issuance, 5246-103.
Requirement, 5246-101.
Revocation, 5246-103.

Office, requirement, 5246-104.
Records, 5246-104.
Register, 5246-104.
Suits on' bond, 5246-103.
Warrants, expenditures, 5246-106.

Female employes, hours of labor, 5246a to
5246ccc.

.

Seats for, 5246c.
Hours of labor, females, hotels, 5246a.

Females, laundries, 5246a, 5246b.
Manufacturing or mercantile institu-

tions, 5246a, 5246bb.
Registered pharmacists, 5246a.
Restaurants, 5246a.
Theaters, 5246a; .

Workshops, 5246a.:
Liens, 5621 to 5639h.

Mechanics, 5621 to 5639h.:
Private employment agencies, blank books,

5246-97.
Bond, 5246-92.
Oharitable organizations unaffected, 5246-

95.
Oommissioner of labor statistics, powers

and duties, 5246-92, 5246-93, 5246-96,
5246-97. •

Definitions', private agency, ·5246-95.
Emigrant, agencies, licenses, etc., 5246-
101.'

,

Employment agency fund, 5246-96.
False advertising; etc., prohibited, 5246-

94."
..

False entries in register prohibited, 5246-
94.

. . .

Fees, disposition, 5246-96.
-

Fines, disposition, 5246-96.
Forms for receipts, etc.;: 5246-97..
Inducing employe to quit, prohibition,

5247-94.
License, actions on, 5246-97.

Bond, contents, etc., 5246-92.
Contents, 5246-92.
Duration, 5246-92-
Fee, 5246-92.

-

Posting, 5246-92.
. Renewal, 5246-92.

.

Requirement, 5246-92.
Revocation, �5,246-92.

Private agency defined, 5246-95.
Receipts for fees, 5246-93.

Forms, 5246-97.
Register, contents, 5246-93.

Entries in ink, 5246-94.
False entries prohibited, 5246-94-
Inspection, 5246-93.

.

Registration fee, amount, 5246-93.
Demand for return, 5246-93•.

Receipt, 5246-93.
Repayment, 5246-93.

Reports, blanks, 5247-97.
School fund, transferring funds to, 5246-

96.
Public employes, board of water engineers, ape

, pointinent, 4995d.
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LABOR (Cont'd)
Seats for female employes in certain establish-

ments, 5246c.
'

Wages, semi-monthly payment, 5246-98 to

5246-100. See Wages.
Water improvement district employes, 5107-

21, 5107-74, 5107-84.
Workmen's Compensation, adjuster, employ

ment, 5246-51
Admission, reports of accidents not to be,

5246-91.
Agreements waiving rights of employes,

5246-32.
Aliens, commuting compensation, 5246-36.

Oonsular officers may represent, 5246-
36.

,

'Entitled to compensation, 5246-36.
Amendment of act, effect, 5246-87.

.

Association defined, 5246-82.
Attorney general, prosecutions, 5246-76.
Attorneys' fees, amount, 5246-13.

Enforcing award, 5246-45.
Lien, 5246-12.

Average weekly wages defined, 5246-82.
Minors, 524&--30.

Awards, enforcement, 5246-45.
Board defined, 5246-88.
Burden of proof, setting aside Industrial

Board's orders, 5246-44.
Total incapacity, 5246-20.

Commissioner of insurance and banking,
certificate of surplus, 5246-71.

Refunds to withdrawing subscribers"
5246--85.

Reserves, 5246--81.
Revoking license, disobeying Industrial

Board's orders, 5246;_44.
Compensation, advance payments, 5246-

90.
Aliens entitled to, 5246-36.
Amount recoverable in suit therefor,

5246-44.
Assets liable for, 5246-70.
Assignment prohibited, 5246-3.
Average weekly wages, minors, 5246-

30.
Beneficiaries, death, 5246-15.
Claim for, time for making, 5246-43.
Contributions from employes prohib-

ited, 5246-28.
Death resulting, amount, 5246--14,

5246-16.
Beneficiaries, 5246-15.
Distribution, 5246-15.
Exemptlon from debts, 5246-15.
Lump sum payments, 524�33.
Payment, time, 5246-15.
Sickness and funeral expenses,

5246-17.
Employes of nonsubscribing employer

not entitled, 5246-6.
Failure to pay, effect,' 5246-37.
Funds of Texas Employers' Insurance

Association liable for payment of,
5246-70.

Funeral expenses, 5246-17.
Hernia claims, 5246-23.
Incapacity not extending beyond one'

week none, 5246--:-8.
Injuries outside state, 5246.-38.
Injuries partly due to third parties,

5246-47.

LABOR (Cont'd)
Workmen's Compensation (Cont"d)

Compensation (Oont'd)
Insurance companies may insure,

5246--84.
Last sickness, expenses, 5246-17.
Lump sum payments, 5246-33.
Medical aid, etc., 5246-8 to 5246-11.
Minors, average weekly wages, 5246-

, 30.
Monthly payments, 5246-53.
Notice of injury, 5246-43.
Notice to employes of cessation of pro

vision with Texas Employers' Insur
ance Association, for payment of,
5246-78.

Partial incapacity, amount, 5246-19.
Payment to employer of amount of

judgment against, by Texas Employ
ers' Insurance Association, 5246.-79.

Payment to minors, 5246--31.
Physical examination, refusal, 5246-

42.
Quarterly payments, 5246--53.
Reduction, 5246-42.
Refusing employment, effect, 5246-22.
Review,5246-25.

.

Specific injuries, amount, 5246-21.
SUb-contractor's effect of employment

by employer, indemnity from by em

ployer, 5246-46.
Subsequent injuries, 5246-24.
Surgical operations, refusal to submit

to, 5246-42.
Suspension, 5246-42.

Notice to Industrial Board, 52�
52.

Time for computing, beginning of in-
capacity, 5246-8.

Time of payment, 5246--37, 5246-53.
Total incapacity, amount, 5246-18.
Total permanent disability, payment of

lump sum, 5246-33.
Waiver, invalid, 5246-32.
Waiving common law rights, 5246-5.
Weekly installments, increasing, 5246-

34.
Weekly payments, 5246-37.

Compromises, Industrial Board's approval,
5246-53.

Injuries partly due to third parties,
5246-47.

Conatitutionality, p.·1197, note.
Construction. of act, 5246--88.
Oonsular officers, representing aliens,

5246-36.
Contracts, indemnity, when void, 5246-29.

Physicians, contents, 5246.-26.
Failure to file, 5246-27.
Filing, 5246-27.

Contributions, from employes prohibited,
5246--28.

County attorneys, duties, 5246-76.
Employer's failure to report, etc., du-

ties, 5246-48.
'

Damage actions, penalty for accepting
contributions, 5246-28.

Damages, enforcing award, 5246-45.
Defenses abolished, 5246-1.
Definitions, 5246.-82; 524-6--83, 5246-88.
District attorneys, duties, 524f)...:-76.

Employer's failure to report, etc., du
ties, 52,46-48.
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LABOR (Cont'd)

Workmen's Compensation (Cont'd)
Industrial Accident Board (Cont'd)

Free railroad, transportation, 5246--41.
General powers and duties, 5246-42.
Hearings, place, etc., 5246---'51.
Increasing weekly installments, 5246-

34.
Inspector, employment, 5246---'5i.
Legal advisor, 5246---'40.
Modification, etc., of rules and regula

tions' to prevent accidents, 5246-75.
Notice of injury, waiving requir.einents,

5246-43.
Notice of withdrawal of subscription

to Texas Employers' Insurance As
sociation, 5246---'78.

Number of members, 52'46---'39.
Oaths, authority to administer, 5246-

42.
Office, 5246--41.
Orders, admissible in evidence, 5246-

4�.
Certified copies, furnishing, 5246-

50.
'

LABOR (Cont'd)
Workmen's Compensation (Cont'd) ,

Election of remedies, injuries partly due
to third parties, 5246-47.

Employe defined, 524f3.:.--82, 5246---'83,
5246--88.

Employers included within scope of act,
5246--2.

Employes, who are, 5246-83.
Evidence, Industrial Board's orders, etc.,

5246-4�.
Reports of accidents not to be, 5246-

91. '

Exemplary damages;' right to, 5246--7.
Failure to pay compensation, 5246-37.
Fees, attorneys, amount, 5246--13.

,

Attorneys, enforcing award, 5246-45.
Lien, 5246--12.

Certified copies of Industrial Board's
orders, etc., 5246--50.

Regulation, attorneys, 5246-12.
Medical, etc., 524&-11.

Hazardous employments not authorized by
act, 5246--30.

Hernia claims, 5246-23.
Hospital services, 5246-8 to 5246-11.
Indemnity contracts, void 'unless, ete.,

5246-29.
'

'

Industrial Accident Board, adjuster, em

ployment, 5246-51.
Appointment, 5246-39.
Approval, advance payments of com

,

pensation, 5246-90.
Commuting compensation of aliens,

5246-36.
Compromises, etc., 5246-53.
Lump sum payment, 5246-33.
Payments to minors, 5246-31.

'

Awards, enforcing, 5246-45.,
,

Review, 5246-25.
Chairman, designation,

5246-40.
Secretary, 5246-41.

Claims, filing, waiving requirements,
5246-43.

Compensation, monthly or, quarterly
payments, 5246-53.

Notice of suspension to, 5246-52.
Reducing or suspending, 5246--42.

Contracts, filing, physicians, 5246-27.
,Creation, 5246--39.
Determining questions; 5246-44.
Employer becoming subscriber, notice,

5246--76.
Examination of injured employe,

5246-42.
Physician for, ,5246--42.,
Refusal, suspension of, right to

compensation, 5246--42.
Failure to pay compensation, duties,

5247-37.
"

'

Fees, approval, attorneys, 5246-12.
Approval, hospital, services, 5246-

10, 5246--11.
Medical aid, 5246--,-10, 5246--

11. ,

'

Physicians, 5246-10.
.certified copies of orders, etc.,

-, .

5246-50.',
'

Regulation, attorneys, 5246-12.
Medical, etc., 5246--11.

5246-39,

revokingDisobeying,
5246-44.

Setting aside, 5246---'37, 5246-44.
Procedure, 5246--42.
Process, 5246--42.
Qualifications Of members, 5246-40.
Quorum, 5246-49.
Refund of 'premiums on subscribers

ceasing to be, 5246--85.
Reports not admissions, / 5246-91.
Reports to by employers association,

5246--76.
'

Of accidents by employers, 5246-
48.

Rulings or decisions, 5246-42.
Salaries of members, '5246-41, 7085a,

7085b. '

Seal. 5246-49.
Secretary, appointment, 5246--41.

Salary, "5246-41.
Term of office, 5246--39.
Traveling expenses, 5246-41.
Vacancies, effect, 5246--49.
Waiver, notice and filing claim, 5246-

43.
Witnesses, power to subpoena, 5246-

42.
Injuries outside state, compensation for,

5246-38.'
'

Injuries partly due to third parties, elec
tion, etc., 5246---47.

'

Injuries sustained in course of employ
ment defined, 5246-82.

Injurious practices, suspending, etc., .com
pensation, 5246--42.' ,

Insane employes, right of guardian, 5246-
31.

'

Inspector, employment, 5246-51.
Insurance, when void, 5246-29 .

. Legal .beneficiaries defined,' 5246-82.
License, failure to pay compensation,

524()":-37.
'

Liens, attorney's. fees, '5246-12 .

Medical aid, etc., 5246--8 to 5246---'11.
Reducing, suspending, 'etC., compensa

tion; 5246-42.

license,

Vol. 1 contains Arts. ito, 4607lhd; Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages ,1008 to 1675.
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LABOR (Cont'd)
Workmen's Compensation (Cont'd)

Minors, average weekly wages, 5246-30.
Direct payment to, 5246--31.
Rights of next friend, 5246-31.

Nonsubscribing employers, right of action

against, 5246----B .

. Notice and filing claim, 5246--43.
Notices, compromises, injuries partly due

to third parties, 5246-47.
Employer becoming subscriber, 5246--

76.
Injury to employe, 5246-9, 5246-43.
Reducing or suspending compensation,

5246-42.
Right to damage action, 5246--4.
Suits to set aside Industrial Board's

orders, 5246-44.
Suspending compensation, etc., 524(}.-

52.
To employes by employers of provi

sion with Texas Insurance Associ
ation for payment of, 5246-77,
5246-78.

Partial invalidity, effect.. 5246-89.
Parties, suits to set aside Industrial

Board's' Orders, 5246-44.
Penalties, failure to make reports, 5246-

76.
Physicians, contracts with, filing, 5246-

27.
Presumptions, exemp1ary damage actions,

5246-7.
.

Record of injuries, duty of employer to

keep, 5246-48.
Refusing employment, effect, 5246-22.
Reports, accidents, not regarded as evi

dence, 5246-91.
Accidents to industrial accident board,

5246-48.
Employers association to Industrial

Board, 5246-76.
Rules and regulations to prevent acci

dents, 5246-75.
Subscriber defined, 5246-82.
Subscribing employer, employes no right

of action against, 5246-3.
Subsequent injuries� compensation, 5246--

24.
Subrogation, injuries partly due to third

parties, 5246-47.
.

Suits, enforcing award, 5246-45.
Setting aside Industrial Board's or

ders, 5246-37, 524&-44.
Surgical operations, 5246-26.

-Hernia claims, 5246-23.
Refusing to submit to, suspending, etc.,

compensation. 5246-42.
Survival of cause of action for- injury reo

suiting in' death, 5246-35.
Texas Employers' Insurance Association,

aliens, commuting compensation,
.

5246-36.
.

Assessment on, for payment of losses,
5246-69.

Suspension, surplus, 524&-:-71.
Body corporate, 5246-54.
By-laws, 5246-56.
Classifying hazards, 5246-73.
Compensation, ,advance payments,

5246-90.
Suspending, etc., notice to Indus

trial Board, 5246-52.

[References are to articles, except where otherwise indicated.]
LABOR (Cont'd)

Workmen's Compensation (Cont'd)
Texas Employers' Insurance Association

(Cont'd)
Directors, appointment, 524&,-55.

By-laws, 5246-56.
Classifying premium rates, etc., '

5246-73.
Executive committee, appointment,

5246-59.
Exercise of powers of subscribers,

5246-56.
Grouping of subscribers, 5246-67.
Number, 5246-55.
Officers, 5246-57.
Quorum, 5246-58.
Regulations to prevent accidents,

5246-75. .

Secretary, 5246-57.
Treasurer, 5246-57.
Vacancies in office,' 5246-58..

Examining injured employes, 5246-42.
Executive committee, appointment,

5246-59.
Powers, 5246-59.

Failure to pay compensation, 5246-
3t

General corporate powers not to ex

pire for failure to issue policies,
5246-80.

Indemnity contracts, when void, 5246-
29.

Injuries partly due to third parties,
5246-47.

Inspector, access to premises of em-

ployer, 5246-75. ,

Permits, revocation, disobeying Indus
trial Board's orders, 5246--;!4.

Policies; dividends, 5246-70.
Failure. to issue not to forfeit cor

porate powers, 5246-80.
Further policies, when not to Is

sue, 5246----B5.
License to issue, 5246-66.
List of subscribers to be filed,

5246-64.
Nonparticipating, 5246-72.
When issuable, 5246-63, 5246-64.

Premiums, misrepresenting pay roll,
liability, 5246-86.

Rates, 5246-73.
Reports .

of accidents not evidence,
5246-91.

To Industrial Board, 5246-76.. ,

Reserves, 5246-81.
Subscribers, assessments, amount, how

,

fixed, 5246-70.
Contracts with physicians, filing,

,

524().....:.27. .'

Oontributions from employes pro
,.

hibited, 5246-28.
•

Definitions, 5246-82.
First meeting, notice of, 5246-:-61 .

Time for calling, 524�61.
Grouping of, 5246----B7.
Liability, amount, 5246-68.
Misrepresenting, pay roll, liability,

5246-86.
.

Notice to· employes of cessation as

subscriber, 5246-78.
,:r:-roti�e to employes ef provision-for

payment .' of compensation with
Association, 5246-77, 5246-78.
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LABOR (Cont'd)

. Workmen's Compensation (Cont'd)
'rexas Employers' Insurance Association.

(Cont'd)
..

Subscribers (Cont'd)
Notice to Industrial Board, 5246-

76..
Number of votes entitled to, 5246--

62.

LANDLORD AND TENANT (Cont'd)
Supplies, etc., 5475, 5477.

ETh:emption laws not appl\i.cable to,
5477.

Expiration, 5477.
Extent of, 5475, 5477.

Rent, lien for, 5475, 5477.
Supplies, liens, 5475, 5477.
Water rights, lease, 5OO11Z, 5002a.

Payment to by Association of
amount of judgment against, for LANGUAGES

injuries, duty to pay, 5246-79. Public schools, 2909bb.
Petition to Industrial Accident LAUNDRIES

Board to modify rules and regu-
lations of contractors, 5246-75. Hours of labor of female employes, 5246a,

Petition to Industrial Accident· 5246b.

Board to modify rules and regu-
Seats for female employes, 5246c .

. lations to' prevent accidents,. LAWS
5246-75.

Agricultural lands, rentals, maximum, 5475.
Cotton, joint warehouse receipts, 78270.
Crops, lien, 5475.
Fire escapes, 3934% to 3934%e. See Fire LEPERS

Escapes. State Home for, 2321h to 232%f.
Forcible entry and detainer, 3944.
Lease, 5475, 5477.

Guardians, powers, p. 985, note.
Oil and gas claims, 5904g.
Powers; mineral leases, 4152a, 4152b.
Water rights, 5002a.

Lien, farm products, warehousing, effect,
7827u.

Premiums, how fixed, 524(}-70,
5246-73, 5246--74.

Refund, 5246-85.
Proxies, 5246--62.
Refunds on withdrawal, 5246-85.
Who may be, 5246-60.

Suits, right to bring, 5246--37:
Surplus, suspending assessments,

5246-71.
-

Total incapacity, burden of proof, 5246-
20.

What constitutes, 5�46-20.
'I'rial

t

de novo, setting aside Industrial
Board's Orders, 5246-44.

Venue, enforcing award, 5246--45.
Vested, etc., rights unaffected by amend

ment, 5246-87.
Waiver, damage actions, 5246--4.

Notice and filing claim, 5246-43.
Right to damage action, 5246--5.

LAKES

Fish, oysters, etc., 4000, 4000a, 4021l.
Lien, 5011ff, 5011fff.
Title to in state, 4991.

LAND

See Partition; Public Lands; ReaZ Estate.

LAND COMMISSIONER
Award of land for use of State Home for

I

Lepers, 232%.

LANDLORD AND TENANT

Crops, warehousing, effect, 5477.
Rent, 5475, 5477.

Supreme court, appellate jurisdiction, 1521.
.

Validity, appellate jurisdiction of supreme
court, 1521.

LAWYERS
See Attorneys.

LEASE

See Landlord and, Tenant; Mines and Min
eral«.

LEGACIES

See Devises and Bequests.

LEGISLATURE
I

Committees, attorney general to advise, 4418a•.

Enrolled bills, carbon copies for state printer;
4306a.

.

House of representatives, adjournments, im-·
peachment, ·6017a.

Impeachments, 6017a.
President pro tempore, proclamations,

6017b.
Quorum, impeachments, 6017a.
Speaker, convening house of rspresenta

tives, impeachments, 6017a.
Removal of state officers, 6017 to 6017b.
Senate, consent to appointments, commission-·

er .of markets' and warehouses, 7827aa..

Consent to appointments, Grubb's Voca
tional

. College, managers, 2676%a;
2676%b.

Justices of courts of civil appeals, 29,.
p.4951.

.

.

Justices of ninth supreme judicial dis-·
trict, 29.

State highway commission, 6904%a.
Impeachments, powers, 6017b.

LETTERS
See Executors and Administrators ... Guardian-.

and, Ward.

LEVEES
Improvement districts, 5530 to 5584d.

Acquisition of existing levees or improve
ments, 5530, 5567.

Additional bond, 5566.

voi. 1 contains Arts. 1 to 4607�d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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LEVEES (Cont'd)
Improvement districts (Cont�d)

Engineer (Cont'd)
Salary, 5549.
,Supervision of work of contractors,

5574.
.ffintryon lands, 5568a.
Establishment, 5530.

Deposit for expenses, 5532a.
Dismissing petition, 5534.
,Obj�tions, 5533.
Order, 5534.
Petition, 5532.
State reclamation engineer, duties,

5532b.
Expenses after filing petition,. 5558.
Injunctions, p. 1285, note.
Judicial notice, 5580.
Jurisdiction, 5533.
Leases, 5581, 5582.
Letting use of levees for highways, etc.,

5582.
Maps, filing with state reclamation engi-

neer, 5550. .

Marks, district engineer's duty, 5549.
Nitme,5532.
Oath of voters, 5543.
Objections to plans, appeals, 5550b.

Judgment, effect, 5550b.
Petition, 5550b.

Obstructions, supervisors' powers, 5581.
Petition and notice of hearing, 5532, 5534.

Plans, approval by state reclamation en

gineer, 5550a..

Objections, 55oob.
Preparation by district engineer, 5550.

Powers, 5530.
Property, acquisition, 5580.
Repeals, 5584b, 5584d.
Right of way, 5567, 5568.

Across railroads, etc., 5575.
Sale of lands, 5584.
State reclamation engineer, approval of

project, 5584a.
Co-operating with district engineer,

5549.
.

LEVEES (Cont'd)
Improvement districts (Coned)

.

Attorney general, injunction suits, 5584a.
Attorneys, 5579.

Fees, 5579.
Bonds, 5551 to 5557.

Additional, 5551.
Attorney general to approve, 5553.
Deposits, 5541a.
Expenses, 5534b.
Form and terms, 5552.
Investments in, school land funds,

5402.
Issuance, 5551.
Limitations on, 5551.
Power to issue, 5530.
Procedure, 5534b.
Proceedings, application, 5556.
Record book, 5555.
Redemption, 5560.
Registration, 5554.
Sale, amount, 5556.

Bond of county judge, 5557.
Sinking fund, 5555.

Investment, 5560.
Tax levy, 5560.

Validation, 5584c.
Validity, 5554.

Clerk of' commissioner's court, deposits,
5532a.

Commissioners, entry on lands, 5568a.
Construction without bond issues, 5534a.

Records, 5534a.
Reports, etc., 5534a.
State reclamation engineer, duties,

5534a.
Contractor's bond, 5573:
Contracts, approval and filing, 5572.

Bids, how submitted, 5571.
Conveyances, 5584.
Lowest bidder, 5570.
Partial payments, 5577.
Payment of warrants, 5576.
Work done under supervision of engi

neer and supervisors, 5574.
County judges, attorney's fees, 5579.

Land sales, approval, 5584.
Leases, 5582.

County treasurer, accounts, 5564.
Compensation, 5566.
Deposits, 5541a.
Rentals paid to, 5582.
Sale proceeds paid to, 5583, 5584.

Damages from construction, etc., of im
provements, 5569.

Deposits, election expenses, 5541a.
Establishment expenses, 5532a.
Paying bond issue expenses, 5534b.

District engineer, reports, 5550.
Elections, additional bonds, 5551.

Ballot, form, 5541.
Certificate, 5544.
Conduct, 5542a.
Declaration of result, 5544.
Notice, 5542.
Order, 5541.
Returns, 5544.

Eminent domain, 5567, 5568.
Powers, 5530.

Engineer, appointment, 5549.
Compensation, 5549.
Entry on lands, 5568a.

of district,Establishment
5532b.

duties,

Improvements without bond issues,
5534a.

Leases, approval, 5582.
Maps, filing with, 5550.
Reports, filing with, 5550.

Suits, 5580.
Supervision by district engineer, 5550.
Supervisors, annual report, 5578.

Appointment of engineer, 5549.
4ppointments, 5545.
Approval of contractor's bond, 5573.
Bonds, 5547.
Compensation, 5545.
Condemnation proceedings, 5567, 5568:
Construction and repair of levees,

5569.
Oath, 5546.
Obstructions, 5581.
Organization, 5548.
Quorum, 5548;
Report, 5545.
Selling land, 5584.
Selling material, ete., 5583.
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. LIENS (Oont'd)

Attachment as creating, p. 63, note.
Attorney's fees, workmen's compensation,

5246-12.
Chattel mortgages, record, 5661.
Corporations, dissolution, creditors, p; 222,

note.
Orops, water supply, 5011f.
Drainage district taxes, 2603a.
Exemptions, property set apart for widow or

children, 3420.
Expense of cleaning, disinfecting, etc., 9$4.
Fixtures, recording, 5661.
Improvement district taxes, 5565 .

Laborers, 5621 to 5639h.
Landlords, 5475, 5477.

Crops, effect of warehousing, 7827u.
Machinery, recording, 5661.
Mechanics, accounts, time for filing, 5623.

Affidavits, 5623.
Contractors, builders and materialmen,

5621 to 5639h.
Extent. of liability, 5623-5623d.
Homestead, 5631.
Improvement defined, 5621�
Owner, filing contract and contractor's

bond, 5623.
Persons entitled, 5621.
Property subject, 5621.

Motor vehicles, delinquent registration fees,
70121hm.

Newspapers, employes, 5644a.
On property set apart to widow, etc., 3420.
Patent rights, 593a, 593b.

.

Prairie dogs, extermination, expenses, 6328c.
Priorities, mortgage and execution sale, p.

938, note.
.

Recording, mineral rights, 5904r.
Rent, 5475, 5477.
Taxation, subrogation, p. 1594, note.
Tax lien to secure issue of bonds, p. 114,

note.
Vendor's lien, mineral rights, 5904r.

Mining claims, 5904r.
Public lands, subrogation, 5428d.
Public school, etc., lands, 5428a.
Water rights, 5OO1ll, 5002a.

Warehousemen, enforcing, 7827qq.
Warehouse receipts, endorsement upon, 78270.
Warehouses, co-operative associations, 7827q.
Water improvement district, debts on dissolu-

tion, 5107-79.
Payments due United States, 5107-59.
Taxes, 5107-41.
Water, 5107-95.

Water rights, 500lll, 5002a.

LEVEES (Oont'd)
Improvementidistricts (Cont'd)

Supervisors (Cont'd)
Supervision of work of contractors,'

5574.
Term of office, 5545.

Surplus material, disposal, 5583.
Taxes, assessor, compensation, 5561.

Assessor; county assessor to asses'S,
5561.

Powers, 5565.
Oollectors, powers, 5565.

Special bond, 5562.
. Delinquent, collection, 5563.
Levy, 5560.
Lien, 5565.
Maintenance, 5569a.
Power to levy, 5530.

Venue, injunction suits, 5584a.
Warrants, payments, 5576.

Mechanics' liens, 5621 to 5631.
Purchase of by 'water improvement districts,

5107-97.
-

, LEVY
See Execution.

LIBEL AND SLANDER
Construction of chapter, 5598, 5598a.
Existing defenses preserved, 5598.
Pending suits unaffected, 5598a.
Pleading, justification, p. 450, note.

LIBRARIAN
See Oounty Libraries.;. State Librarian.

LIBRARIES'
See Oounty Libraries; State Board of Li

brary Ex ((Iri'£iners�. State Librarian.

LIOENSES
See Cities, Towns and Villages; Intoxicating

Liquors ; Occupation Taxes.
Collection of taxes, Fish, ete., 4000.
Cotton ginners, 7827c to 7827e. See Ware

houses, Warehousemen and IJ.f.arketing.
Emigrant agents, 5246-101 to 5246-107.

See Labor.
.

Ethyl alcohol, sale in local option territory,
7475a.

.

Fish, oysters, etc., collection, 4000.
Immigrant attorneys, 318.
Loan brokers, 6171a to 6171l. See Loan

Brokers.'
Pharmacists, fees, 6292.
Physicians and surgeons,' 5738, 5739.
Plumbers, constitutionality of regulation, p.

168, note.
Pool halls, refundment, 6319mm.
Private employment agencies, 5246-92 to

5246-97. See Labor. I

Texas Employers' Insurance Association
',. 5246-64, 5246-66.

'LIENs
See Labor; Landlord. and Ten(J,lnt; Mechan

ics' Liens; . Taxation.
Animals, seizures for violating quarantine,

etc., 7314n.
Artisans, 5621 to 5639h.

LIEUTENANT GOVERNOR

Impeachments, proclamation, 6017b.
Member of board for institution of Texas

School for Blind, 187%b.
For selection of site for Northwest Texas

Insane Asylum, 1Mb.
Removal, 6017· to 6017b.

LIFE INSURANOE.
See Insurance.

LIGHT OOMPANIES
See Electric Light and Power Oompanies.

Vol. 1 contains A,rts. 1 to 4607;thd, .Pages 1 to 1007; Vol. 2, Arts. 4�08 to 7886g, Pages 1008 to 1675.
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LIGHTNING INSURANCE LOAN BROKERS

1745

See Insurance.

LIGNITE
Prospecting and development of mines, 59<»l

to 5904lU.

LIMITATION OF ACTIONS

Constitutionality of acts, pp. 1341, 1342, note;

Delinquent taxes, p. 1060, note.

Corporate franchise tax, failure to pay, ef-

feet, p. 1588, note.

Corporations, receiverships, p. 222, note.

Counties, suits against, p. 254, note.

Execution, failure to levy, p. 942, note.

Executors and administrators, community ad-

ministratrix, p. 788, note.

Lien, materialmen, 5623.
Pleading, pp. 1337, 1338, note.,
Possession under tax deed, p. 1600, note.

Receiver of city, constitutionality of statute,
p. 176, note.

Suit by heirs of assignor for creditors, p. 48,
note,

Void tax judgment, p. 1605, note.

LIMITED PARTNERSHIPS

See Partnership.

LIQUIDATED DAMAGES

School contractor's bond, 2909ff.
State depository, bond by surety company,

2425.
Text-book contractor's bond, 2909n.

LIQUIDATION
Fraternal benefit societies, funds, separation,

4831d.

LIQUORS
See Intoxicating Iliquor«.

LISTING
See Taxation.

LISTS
See Taxation.

LIVE STOCK

Acknowledgments, appointing agent for serv

ice, 6171g.
Agent for service, power of attorney 6171g.
Bond, filing, 6171b, 6171c.

'

Judgments collectable from, 6171i.
New, 6171c.
Number, 6171d.
Recording, 6171b, 6171c.
Requirement, 6171b.

Constitutionality of act, pp. 1401 to 1403,
notes.

County clerks, filing appointment of agent for
service with, 6171g.

Filing bonds with, 6171b, 6171c.
County judges, agent for service 6171g.
Definition, 6171a.

'

Fines, failure to pay judgment, 6171h.
Judgments collectable from bond 6171i

Failure to pay, punishment, 6171h.
Power of attorney, appointing agent to ac

cept service, 6171g.
Register, contents, 6171e.

Duty to keep, 6171e.
Inspection, 6171f.

Separate offenses, bonds, 6171d.
Taxes, 6171k.
Tickets, duty to issue, 6171£.
Usurious transactions, .compromises void,

6171l.
Wife's consent to encumbrances, etc., when

necessary, 6171j.

LOAN COMPANIES
See Loan and Investment Companies.

LOANS
Banks and trust companies, 539.
Banks, limitation on amount of, 539.
Corporations, 1162.
Oil, gas, salt, etc., companies, 1307.

LOCAL OPTION

See Intoxicating Liquors.
Ethyl alcohol, sale, taxation, 7475a.

LODGE HALLS

Fire escapes, 39341h to 39341he. See Fire
Escapes.

See Oarriers; Stock Laws; Sheep; Rail- LODGES

roads. See Fraternal Benefit Societies.

LOAN AND INVESTMENT COMPANIES

Borrowed money, certificates of investment
LOST INSTRUMENTS

not so considered, 1313%e. Poll tax receipt, etc., 2939.

Capital stock, amount, 1313%b.
Classes, 1313%b.
Shares, 1313% b.

Certificates of investment not "borrowed mon

ey," 1313%e.
Commissioner of Insurance and Banking su-

LUNATIC ASYLUMS

• pervision by, 1313%f.
.' See Insane Persons.

Definitions, 1313%�
Deposits, regulation, 1313%d.
Incorporation, 1313%a. .

Loans, regulation, 1313%d.
Powers, 1313%,c.
Statutory· provisions inapplicable, to, 1313%,g.

SUPP.VERN.S.CIV.ST.TEX.-ll0

LIVE STOCK LAWS

Impounding stock, unknown owner, 7253.

LODGING HOUSES
Fire escapes, 39341h to 39341he.

Escapes.
See Fire

LUNACY CASES

jury law inapplicable.Interchangeable
51581hh.

LUNATICS
See Insane Persons,

McKINNEY
Charter, validation, 1096j.
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MARRJ:ED WOMENMACHINERY

Liens, 5621 to 5639h.
Recording, 5661.

MAIL'

See Husband ,and Wife.
MARSHALS

See Cities, Towns, and Village••

Charter, validation, 1096j.Notice by mail, assessments by water improve
ment districts, 5107-96.

Meeting of Texas Employers Insurance MASONIC ORDER
Association, 5246-61. Accommodations for members at state tuber-

MALICIOUS PROSECUTION culosis sanitarium, 239v to 239x.

Liability for institution of lunacy proceeding, MASTER AND SERVANT
p. 53, note. See Labor.

MANAGERS
See Orphan Asylums.
Lunatic asylums, see Insane Persons.

MANDAMUS
City tax levy, p. 176, note.
Corporate charter, issuance, p. 200, note.
County school trustees, action of, p. 716, note.
Execution levy, p. 942,. note.
Existence of other remedy, p. 290, note.
Jurisdiction, Dallas County Court, 1788.

Officers of executive department, 1526,
5722.

Jury trial, right to, p. 1179, note.
Officers of executive departments, jurisdiction,

1526.
Petition, corporate stock transfers, pp. '213,

216, note.

Sufficiency, 'po 1591, note.
Public officers, death, reviving action, 2099a

to 2099c.
Railroad, depot facilities, p. 1497, note.

Maintenance of roadbed, 6708b.
Supreme court, 1526.
Water appropriations, 5001p.

MANDATE

See Appeals.
Change in judicial districts, 30(65).
Injunction, p. 1038, note1l
Recalling, p. 343, note.

MANUAL TRAINING

High schoolfnstruction, 2849b-b.

MANUFACTORIES
See Factories.

MAPS

Appropriations of water rights, 4996c.
Levees, 5549, 5550.
Water appropriation contests, 5011 lh l.
Water improvement districts, 5107-51, 5107-

52.

MARINE INSURANCE
See Insuran'Ce.

MARKETING'
See Warehouses, Warehousemen and Market

ing.

MARRIAGE

Executrix, I effect, p. 777, note.
Jury question, validity, p. 490, note.
Married women, rights of, 4621.
Validity, jury question, p. 490, note.

Indemnifying contracts, railroads, p. 1072,
note.

Workmen's compensation, 5246-1 to 5246-
91. See Labor.

I

MASTER IN CHANCERY

Appointment of, p. 45, note.

MATERIALMEN

Liens, 5621 to 5639h. See Meohanics" Lien&,

MAYORS
See Cities, Towns and Villages.
Arppeals, to county court, Harris County at

LawNo. 2, 1811-53c.

MEASUR,ES

See Weights and Measures.

MECHANICAL COLLEGE

See Agrioultural and Meahaniool College.

ME,CHANICAL ESTABLISHMENTS
Seats for female employes, 5246c.

MECHANICS' LIENS
General provisions, 5621·to 5631.

. Account, itemized, affidavit, filing, 5623.
Affidavits, 5623.
Contractor's bond, construction, 5623a.

Defenses, 5623a.
Duty to take, 5623a.
Filing, '5623.
Suits upon, 5623a.

Contracts, homestead, 5631.
Cumulative construction of statute, 5623b.
Filing, itemized account, 5623.
Fixtures, recording, 5661.
Homestead, 5631.
Improvement defined, 5621.
Machinery, recording, 5661.
Mines; wells, 'Pipe lines, etc., cumulative con-

struction of act, 5639£.
Foreclosure, parties, 5639c.
Leaseholds, fee title unaffected, 5639a.
Notice, 5639d.
Owner's liability, 5639g.
Partial invalidity of act, effect, 5639b.
Perfecting, 5639d.
Priorities, 5639c. .

Removing property outside county, 'prohi-
bition, 563ge. •

Remedies, 5639d, 563ge.
'

Sale, prohibition without consent, 563ge.
Remedies, 563ge.

'

Statements, 5639d.

Vol. 1 contains Arts. 1 to 4607729, Pages 1 to 1007; Vol. 2, Arts.,4608 to 7886g, Pages 1008 to 1676.
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MECHANICS' LIENS (Oont'd) MILITIA (Oont'd)
Subcontractors, 5639b. Appropriations, 5767a, 5767b.
Who' entitled to, 5639a. Arms, equipment, supplies, ete., illegal wear-

Nature of improvement, ete., 5621. ing, 5890.

Newspaper employes, 5644a. Unlawful disposition, 5890.
Notice to owner, 5623. Chief clerk, pay, 5767a.

Owner, contractor's bond, duty to take, 5623a. Clerks; pay, .5767a.
Extent of liability, 5623-5623d. Commissioned officers, 5802 to 5804a.
Filing contract and contractor's bond, Commissioned by governor, 5802.

5623. Oath, 5804a.
Liability, 5623, 5623c. Qu'alifications, 5804, 5804a.

Partial invalidity, effect, 5623d. Term, 5802.
Persons entitled, 5621. Discriminating against, punishment, 5890.
Recording, fixtures, �661. Enlisted men, qualifications, term, etc., 5823a.

Machinery, 5661. Expenditures, method, 5767b.
Subjects of, 5621. National guard, commissioned officers, 5802 to

Venue, suits on contractor's bond, 5623a. 5804a.
.

Enlisted men, qualifications, term, etc.,
5823a.

Officers, oath, 5804a.
Term, 5802.

School land sales, validation, 5416c .

.

Officers, commissioned officers, 5802 to 5804a.
General qualifications, 5804, 5804a.

Porter, pay, 5767a.
Quartermaster, salary, 7085a; 7085b.
Ranger force, 6756 to 6766e.

.

Staff officers, qualifications, 5804, 5804a.
Stenographer, pay, 5767a.
Uniform, discriminating against, 5890.

Illegal wearing, 5890.
Witnesses, fees and mileage, 5767a.

MEDIOAL ATTENDANOE
Employes, 5246-8 to 5246-11.

MEDIOINE
Pharmacy fees, 6292.

MENAGERIE
Taxation, 7355(15).

MENTAL OAPAOITY
See Insane Persons.
Burden of proof, p. 865, note.
Instructions, p, 514, note.
Pleading, sufficiency, p. 401, now.

MERCANTILE ESTABLISHMENTS
Hours of labor of females, 5246a.
Seats for female employes, 5246c.
Wages, semi-monthly payment, 5246-98 to

5246-100. See Wageb'.

MERCHANDISE
Sales in bulk, 3971 to 3973.

MERGER
Fraternal benefit societies, funds, separation,

4831d.

MEXIOAN WAR
See Pensions.
Pensions, 6267 to 6279a.

'MEXIOO
Horses, mules and cattle imported from, 7283.
Importers of hides from, 7282 to 7289.
Public land grants, validation, 5393a, 5393b.

MILEAGE
See Sheriffs.
Legislature, impeachments, 6017a, 6017b.
Witnesses, military courts, 5767a.

MILITARY OOURTS
See Militia.

MILITIA
See Home GUOIT'd; Rangers, State; 'I'eea«

Nav(J,Z Board.
General provisions, 5767a to 5893a.
Adjutant' general, assistant, salary, 7085a,

7085b.
Chief clerk, salary, 7085a, 7085b.
Expenditures, approval, 5767b.
Pay, 5767a.
Salary, 7085a, 17085b.

MILLS

Females, hours of labor, 5246a.
Waters for milling purposes, appropriation,

4994.
Corporations for storage, etc., 5002.
Diversion, 4993.
Storage or diversion of storm, flood, or

rain waters, 4992.

MINERAL WELLS

Charter, validation, 1096j.

MINES AND MINERALS

Abandonment, part of tract, 5904p.
Relinquishment, 5904p.

Accepting present act, 5904uu.
Administration of act, 5904vv.
Applications, fees, 5904p.

Filing, 5904p.
Claims under previous acts, accepting present

act, 5904uu.
Coal, lignite, and sulphur. accounts, ete., in-

spection, 5904Ul.
Application, 5904l.
Area, 5904l.
Books, etc., inspection, 5905111.
Development, statement regarding, 5904llZ.
F.ees, filing, 5904l.
Leases, 5904l to· 5904lll.
Notices, posting, 5904l.
Operation, method, 5904Ul.
Permits, 5904lll;
Prospecting, fees, 5904l.

Posting notice, 5904l.
Statement regarding interest in other

permits, . etc., 5904l.
Survey, 5904l.

Royalty, 5904lll.
Statements, applicant's interest in other

permits, etc., 5904Z.
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MINES AND MINERALS (Cont�d)

Development work, 5904lU.
Surface rights, payment for, 5904ll.

'Surveys, 5904l.
Wage contracts, etc., inspection, 5904lll.

Ooal mining regulations, bathing facilities for
miners, 5946j to 5946m.

Oommissioner of general land office, forfei
tures, 5904s.

Regulations, 5904a.
Relinquishment deeds, 5904p.

Commuting royalties, '5904v.
Conveyances, p. 1378, note.
Definitions, 5904p.
Development, false statements, forfeiture,

5904s.
Development reports, 59040.
Discovering other minerals, preference rights,

5904u.
Disposition of fees, etc., 5904q.
Females, hours of labor, 5246a.

Seats for, 5246c.
Fees, disposition, 5904q.

Filing applications, 5904p.
Filing liens, 5904r.

'

Relinquishment, 5904p.
Forfeiture, permits and leases, 5904s.

Setting aside, 5904s.
Guardian, leasing powers, 4152a, 4152b.
Lands open to prospecting, development and

lease, 5904, 5904h.

Leases, cancellation, water pollution, 5904tt.
Duplicates, 5904p.
Forfeiture, grounds, 5904s.
Guardian's powers, 4152a, 4152b.
Payment to surface owner, 5904h, 590411,

5904ss, 5904t, 5904u.
Sale, 5904r.

Liens, 5639a to 5639h. See Mechanic's Liens.
Sale of permits and leases, 5904r.

Limit of holdings, 5904b, 5904c.
Mining claims, cancellation, water pollution,

5904tt.
Development reports, 59040.
Permits, issuance, 59040.
Procedure, 5904n.
Prospecting rights, 59040.
Shape and size of claims, 5904m, 5904n.

Moneys, disposition, 5904q.
Notices, forfeitures, 5904s.
Partition, compelling, 6096.
Patents, cancellation, water pollution, 5904tt.

Oommuting royalties, 5904v.
Permits, abandonment, partial, 5904p.

Oancellation, water pollution, 5904tt.
Duplicates, 5904p.

'

Forfeiture entry, 5904s.
Forfeitures, 5904e.

Grounds, 5904s.
Issuance, 59040.
Minerals except petroleum, etc., 59040.
Payment to surface owner, 5904h, 5904ll,

5904ss, 5904t, 5904u.'
Sale, 59041'.
Separate development of areas, 5904p.
Terms, 59040.

Persons entitled to benefits of act, 5904a.
Petroleum oil and natural gas, application,

filing, 5904b.

MINES AND MINERALS (Cont'd)
Application, statement regarding interest

in other leases, 5904j.
Development, 5904e.
Forfeiture for false statements, 5904e.
Interest in other leases, statement regard-

ing, 5904j.
Lease, .5904g.
Liens, 5904g.
Number of 'acres awarded, 5904b, 5904c.
Permit, 5904d.

Forfeiture, 5904e.
Prospecting for and developing, 5904b.

Surveyed lands, 5904b.
Unsurveyed lands, 5904c.

Royalty, 5904g.
Separate tracts, 5904b.
Statements, applicant's interest in oth

er leases, 5904j.
Development work, 5904e.

Unsurveyed lands, application, filing,
5904c.

Number of acres, 5904c.
Pollution of water, prohibition, 5004tt.
Preference rights, discovering other minerals,

5904u.
Prospecting and development, coal lignite,

and sulphur, 5904l to 5904lll.
Other minerals, 5904m to 59040.

Permits, 59040.
Reports of development, 59040.
Rights acquired, 59040.
Royalties, 59040.

Petroleum, etc., 5904b to 5904j.
Recording, lien, 5904r.

Sales, 59041'.
Relinquishment deeds, recording, 5904p.
Reports, development, minerals except petro

leum, etc., 59040.

Royalties, 59040.
Oommutation, 5904v.
Minerals except petroleum, etc., 59040.

Rules, etc., 5904vv.
Sales, p. 1378, note.

Permits and leases, 5904r.
Surface, without minerals, 5904t.

Seats; females, 5246c.
State inspector of mines, coal, lignite, and

sulphur mines, regulation, 5904lU.
Salary, 7085a, 7085b.

Statements, false, forfeiture,' 5904s.
Sub-leases, filing not required, 5904r.
Surface occupancy, compensation, 5904s8.
Surface, sale without minerals, 5904t.
Surveyed land defined, 5904p. '

Survey rights, payment, 5904u.
Ooal, lignite and sulphur, 5904ll.

Surveys, filing, 5904p.
Time of making, 5904p.

Taxation, 5904w.
Timber, removal, 5904ss.
Unsurveyed areas defined, 5904p.

_.

,

Wages, semi-monthly payment, 5246-98 to

5246-100. See Wages.
Waters, appropriation, 4994.

Corporations for storing, ete., 5002.
Diversion, 4993.
Storage or diversion of storm, flood, or

rain waters, 4992.

Vol. 1 contains Arts. 1 to 4607lhd, Pages 1 to 1007; Vol. 2, Arts. 4608 to, 7886g, Pages 1008. to 1675.
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MOTOR VEHICLE REGISTRATION
(Cont'd)

Chauffeurs, badge, 7012%n.
Badge, duplicates, 7o.12%p.

Period for which valid, 7o.12%p.
Oanceling license, drunkenness 70.12%0.
Definition, 7o.12�n.

'

Drunkenness, cancelling license, 7(}12 %0.
Fees, ,7012%n.
License, application, '70121hn.

Oancellation, drunkenness, 7012%0.
License certificate, 7012%n.

Oopy of law to accompany, 7o.12lht.
List of, furnishing to local authorities,

7012%n.
Recording names, 7o.12%n.
Register, 7012%q.

Commercial vehicle defined, 70.12%.
Conflicting laws repealed, 7o.12%i.
Copies of act, printing and distribution,

7012%t.
Counties, fees, imposing prohibited, 7012%h.
Dealers, 7o.12%e.
Definitions, 7o.12%r.
Department defined, 7012%r.
Duration, 7012%c.
Entries in register, 7o.12%a.
Fees, apportionment, 7012%1C.

Chauffeurs, 7o.12%n.
Duplicate badges, 7012%p.

Disposition, 7o.1"2%g.
Manufacturers and-rdealers, 7o.12%e.
Nonresidents, 7o.12%f. '

Registration, collection, 7o.12%m.
Lien, 7o.12%m .

When delinquent, 7012%m.
Transferring certificate, 7012%d.

Foreclosure, delinquent fees, 7o.12%m.
Index of vehicles, 7012%j.
License certificate, chauffeurs, cancellation,

7012%0.
Chauffeurs, copy of law to accompany,

7012%t.
Lien, delinquent fees, 7012%m.
List of chauffeurs, furnishing local authori

ties, 7012%n.
List of vehicles, furnishing local authorities,

7o.12%j.
Manufacturers, 7012%e.
Motor cycle defined, 70.12%, 7o.12%r.
Motor vehicle defined, 70.12%, 7012%r.
Municipalities, fees, exacting prohibited,

7012%h.
.

See Guardian and Ward,; Infants; Parent
and Child.

State colony for the feeble-minded, 232a to

232g.
State hospital for crippled and deformed ehil

dren, 239% to 239% c.

MIS'DEMEANORS
See Crimes.

MISREPRESENTATIONS
See Fraud.

MISTAKE
Burden of, proof, p, 865, note.

MODIFICATION
Instructions, requested, bills of exceptions un

necessary, 1974.
Modification to be indorsed, 1974.

MONOPOLIES
See Trusts.

MORTGAGES AND DEEDS OF TRUST
See Chattel Mortgages.
Chattel mortgages, recording, '5661.
Foreclosure, homesteads, p. 781.

'

Soldiers and sailors, 3759a, 3759b.'
Lien and priority, execution, purchaser, p. 938,

note.
Oil, gas, salt, etc., companies, 1307.
Sales under power, 3759-:3759b.
Salt companies, 1307.

.
State railroad, 6745g, 6745k.

MOTIONS

Appeals, vacating order appointing receiver,
etc., 2079a.

IArgument, reviewing . refusal to allow, p. 65S,.
note. '

Clerk's authority, filing, p. 658,. note.
Dismissal of certiorari to justice's court, time

for motion, p. 687, note.
Filing, clerk's authority, p., 658,· note.
Judgments, exhibits, consideration, p. 587,

note.
New trial, instructions, rulings on, necessity

and effect of including, pp. 620 to 621,
note.

Irrelevant matter, p. 603, note.
Necessity, p. 648, note. .

Reviving suits against deceased public offi
cers, 2099a to 2099c.

MOTOR VEHICLE 'REGISTRATION
Accepting service for nonresidents, 7012lhf.
Application, chauffeurs, 7o.12%n.

Contents, 7012%.
'

Fee, 7012%.
Filing, 70.12%.

Automobile defined, 7012%q.
Badges, chauffeurs, 7012%n.

Chauffeurs, duplicates, 7012%p.
.

Period for which valid, 7o.12%p.
Certificates of registration, chauffeurs,

7012%n. .

Oontents, 7o.12%a:
Oopy of law to accompany, 7012%t.
Display, 7o.12%a.
Issuance, 7012%a.

Nonresidents, duties, 7012%f.
Number plates, display, 7012%b.

Furnishing, 7012%k.
Issuance, 7o.12%'a, 7012% b.

Partial invalidity' of act, effect, 7012%i,
7o.12%s.

Refusing registration, unsafe vehicles, 1012% l,
Register, 7o.12%j.

'

Chauffeurs, 7o.12�n, 7012%q.
Repeal, 70121hi.
Revoking registration, 'unsafe' vehicles,

7o.12lhl.
Sale of vehicle, .. transferring certifica te,

7012%d.
Seal, display, .7012%k.

Form, 'size, etc., 7012%a.
Furnishing without charge, 7012%k.
Issuance, 7o.12%a.
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REGISTRATION NAVIGATION DISTRICTS (Cont'd)MOTOR VEHICLE
(Cont'd)

Nonresidents, 7012l;2f.
Size, form, etq., 7012l;2�.·

State highway fund, 7012l;2g.
Time for registration, 7012lhc.
Transfers, 7012%d.
Unsafe vehicles, refusing or revoking registra

tion, 7012l;2l.
Vehicles running upon rails, etc., unaffected,

7012%.

MOVING PICTURES

Females, hours of labor, 5246a.
Seats for, 5246c.

Municipal regulation, p. 162, note,

MULES

Imported from Mexico, inspection, 7283.
Running at large, election, etc., 7235.

MUNICIPAL BONnS
See Bonds; Cities, 'I'oums, and Villages.

MUNICIPAL CORPORATIONS
See Bonde; Cities, 'I'oums, and Villages;

Counties.

MUSEUMS
Taxation, 7355(15).

MUTUAL BENEFIT 'ASSOCIATIONS
See Fraternal Benefit Societies; Insurance.

MUTUAL INSURANCE·
See In81JIrOllWe.,

NAMES
Water improvement districts, 5107-10.

NATIONAL BANKS
Oounty funds,ldeposit, 2443a.

NATIONAL GUARD
See Miiitia.

NATURAL, GAS

County treasurer, bond, 5988.
Compensation, 5988.

Finances, county auditor's control, 1494a.
Investments, countersigning by county audi-

tor, 1494d.
Maintenance tax, 5982.
Purchases, 1494b.
Receipts, money not to be received without

giving, 1494e.
Reports, form, 1494d.
Sinking fund, taxation for, 5982.
Taxation, amount, 5982.
Warrants, 1494c.

NEGLIGENCE
See Labor; Railroads.
Oonduct of public amusements, p. 7, note.

NEGOTIABLE INSTRUMENTS
See Bills and Notes.

NEGROES
Coal miners, separate bathing facilities, 5946j.
Hospital for negro insane, 107f to 107p.
Scholastic census, 2774.

'

NEW COUNTIES
See Counties.

NEWSPAPE:RS
Lien of employes, 5644a.
Notices, publishing in lieu of posting, 60161h

to 6016l;2c.
.

NEW TRIAL

Instructions, rulings on, necessity and effect
of including, pp. 620 to 621, note.

Motion, irrelevant matter, striking out, p.
603, note.

Necessity, p. 648, note.
Remittitur, trial court may grant in lieu of,

p. 592, note.

NEXT FRIEND
Minor employe, rights under workmen's com

pensation act, 5246-31.
Mining Claims, 5904 to 5404j. See Mines and

Minerals: NOMINATION
See Elections.

NATURALIZATION
Federal laws concerning, Appendix, pp; 1672" NON NEGOTIABLE INSTRUMENTS

1673. See Bills and Notes.
United States laws concerning, Appendix, pp.,
1672,1673.' . NONRESIDENTS

NAVIGABLE WATERS
See Fish, Oysters, etc.; Waters and Water

Courses.

NAVlGATION DISTRICTS

Attachment, p, 61, note.
Citation, publication, 1874.
Fire escapes, buildings without, sequestration,

3934l;2e.
.

Foreclosure of attachment lien, pp. 63, 64,
note.

Suit on. note as substitute fo� protest, p. 90,
note.

Accounts, form, 1494d.
Inspection by county auditor, 1494e.

Auditing bills, etc., 1494c.
Bonds, investment in, school land funds, 5402.' NONSUIT

County auditor, checking reports, 1494e. See Dismissal and Nonsuit.
Compensation for auditing accounts, etc.,

1494f. NORMAL SCHOOLS
Control over finances, 1494a. East Texas Normal College, appropriations,
Duties, etc., 1494a to 1494i. time for payment, 2717l;2c.'

Vol. 1 contains Arts. 1 to 4607%a. Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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NORMAL SCHOOLS (Cont'd) NORMAL SCHOOLS (Cont'd)
Attorney general, examining title, etc, Warrants, issu�nce and approval, 2717%,e.

27171h.
.

.. Sum�er normals, Instructor In agriculture re-

'Commerce citizens, obligation to maintain, quired, 2783.
2717 lh c.

Establishment, 2717lha.
Laws applicable to, 2717lhb.
Location, 2717lha.
Maintenance cost, 2717lhc.
Management, 2717lhb, 2717%c.
Purchase, 2717%.
Title, examination, 2717lh.

South Texas State Normal College and Ste
phen F. Austin State Normal College,
appropriations, 271714c, 271714g.

Attorney general, conveyances, 271714d.. NOTES
Building contracts and plans, 271714e.
Conveyances, 271714d.
Employes, election, 271714f.
Establishment, 271714a.
Instructors, election, 271714f.
Locating Committee, 271714c.

Appropriations, 271714c.
Clerk, 271714c.
Expenses, 271714c.
Report, 271714c.

Location, 271714a, 271714c.
Management, 271714f.
Officers, election, 271714f.
Opening date, 271714 h.
Rules, 271714f.
Teachers, election, 271714f.
Vouchers, 271714g.
Warrants, 271714g.

South West Texas State Normal, President,
State text book commission, choosing mem-

hers of, 2909a.
.

State Normal School board of regents, East
Texas normal college, management, etc.,
27171hb, 2717%c.

East Texas normal college, purchase,
2717lh.

South Texas State Normal College and
Stephen F. Austin State Normal

,

College, locating committee, 271714c.
Powers and duties, 271714f.
Warrants, 271714g.

SuI Ross Normal College, powers and du
ties, 2717%, to 2717%,e.

SuI Ross Normal College, appropriations,
2717%e.

Attorney general, examining titles, etc.,
2717%a.

Buildings, accommodations r e qui red,
. 2717%,9.

.

Con tracts, 2717 %,b.
Plans, 2717 %, b.

Contracts for buildings, 2717%,h.
Eln,ployes, election, 2717%,c.
Establishment, 2717%.
Instructors, election, 2717 %c.
Location, 2717%.
Management, 2717%c.
Officers, election, 2717%c.
Opening date, 2717%b.
President, election, 2717%d.

Salary, 2717%d.
Rules, 2717%c.
Site, conveyance in escrow, 2717%a.
Teachers, elections, 2717%c.
Title to site, examination, etc., 2717%a.
Vouchers, 2717%e.

NORTHWEST TEXAS, INSANE ASY
.

LUM'
See Insane Persons.
General provisions, lOTa to 107e. See Insane

Persons.

NOTARIES PUBLIC

Fees, 3878.
Interest as disqualifying, p. 2, note.

See. Bills and Notes.

NOTICE
Anti-trust conviction of foreign corporation,

permit to successor, 7805.
Appeals, necessity, p. 648, note.

Water' contests, 5011%n.
Water improvement districts, 5107-82.

Banks, etc., to creditors,' 463;
Bids, contracts by commissioners court, 2268a,

2268b.
Cities, towns and villages, damage actions, p.

160, note.

Coal, lignite or sulphur mine, locating, 59041.
Of commencement of suit as affecting attach

ment, p. 61, note.
County libraries, cities and towns desiring to

use, 1498%0.
District conventions, 3136.
Elections, bond issues, p. 114, note.

Director of water improvement district,
5107-76.

Free school text books, 2904t.
Improvement districts, 5542.
Independent school districts, 2887.
School attendance officer, 277ge.
Water improvement district,

.

5107-6,
5107-54, 5107-58, 5107-80, 5107-83.

Eminent domain, claims against city, p. 170,
note.

Execution sale, mortgage lien, p. 938, note;
Fire escapes,' erection, 3934lhd.
Guardians, mineral leases, 4152b.

.

Improvement district, hearing on petition,
5532.

Independent school district elections, 2887.
Injuries to employes, 5246-8, 5246-43.
Live stock, quarantine, 7314, 7314g, 7314l,

7314m .

Mechanic's lien, 5623.
Mineral leases by guardian, 4152b.
Mining claims, forfeitures, 5904s.
Mortgage lien, execution sale, p. 938, note.
Posting, no newspaper in county, 6016%b.

Publication in lieu of, 6016lh to 6016lh\c.
Prairie dogs, extermination, 6328b.

.

Public accountants, revoking certificate; 6379k.
Railroad commission, pipe lines, petroleum,

732%0.
Rates, complaint of discrimination, 5002g.
Quarantine, Live Stock Sanitary Commissions

7314Z to 7314m.
Railroads, bridge or culvert across, 5107-89.
Sales, deeds of trust, 3759.
Service, constables, 3944.

Fire escapes, 3934%d.
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'OATHS (Cont'd),NOTICE' (Cont'd)

State board of public accountancy, meetings,
6379d.

State institutions, advertisement for supplies
for, 7328.

Taxation, delinquent taxes, 7687a; 7687b,
Texas Employers' Insurance Association, meet

ing of, 5246-61.
Subscription, withdrawal, 5246-77, 5246-

78.
Suit for injuries to employes, 5246-79.

Warehouseman's lien, enforcement, 7827qq.
Warehouses, placing in commissioner's hands,

7828ii.
Water appropriation claims, contests, 5011lhjj,

5011%k.
Forfei ture, 4995.
Hearing, 5011lhff, 5011lhg.
Inspecting testimony, 5011lhi. '

Water commissioner, regulating ditches'and
reservoirs, 5011lhss.

'

Water improvement districts, assessments, ad-
ditional, 5107-96.

'

Contracts, 5107-85.
Establishment, 5107-1.
Inclusion of lands in adjoining county,

5107-83.
Partnership ditch, action to recover share

of work on, 50020.
Petition for exclusion of lands from,

5107-18.
Raising assessed valuation of property in,

5107,-31.
'

Suit to determine validity of bonds, 5107-
61.

'Vaters, application for appropriation, form
and contents, 4996h.

Application for appropriation of waters,
publication, 4996i.

Application to divert water, 5011c.
Permits to appropriate, 4996y.

NUECES BAY

Sand, taking, 4021l.

NUISANCES

Artesian well, abatement, 5011h.
Prairie dogs, declared to be, 6328a.
Public, wasting water, 5011lha, 5011lhb.

NURSERIES

Chief inspector, salary, 7085a, 7085b.

OATHS
Assessments in water improvement districts,

5107-25.
Assistant district attorneys, 342.
Authority to administer, board. of equalization

of water improvement district, 5107-28.
Board of water engineers, 5002k, 5011lhh.
Census trustee" 2774.
'Commissioner of markets and warehouses,

7827bb.
Industrial accident board, 5246-42.
Secretary of board of water engineers,

5011lhh.
State board of public accountancy, 6379c.
State fire marshal, 4881.

Boards, of water improvement districts,
5107-27.

Commissioner of markets and warehouses,
7827aa.

Cotton appraisers, pink boll worm, 4475f.
County auditor's assistants, 1494g.
County librarians, 1498lhi.
County officers, 3044a.
County veterinarian, 73140.
Directors, banks, 517h.

Water improvement districts, 5107-12,
5107-81.

Improvement district supervisors, 5546.
Judges of county courts, EI Paso County court

at Law; 1811-139.
Harris County at Law No.2, 1811-53d.

National guard, officers, 5804a.
Penitentiary officers and employes, 6196.
State board of public accountancy, 6379c.
State' highway commission, 6904lhc.
Supervisors of improvement districts, 5546.
Tax collectors, 7608.
Voters, improvement district elections, 5543.

Water' improvement district proceedings,
5107-8, 5107-56.

Warehouse examiners, 7827i.
Water commissioners, 5011lhs.

OCCUPATION TAXES
, See IntoxicatVng Liquors; Licenses.
Patent medicines, 7355(2).

ODD FELLOWS SOCIETIES
Accommodations for members at state tuber-

culosis sanitarium, 239v to 239x:
'

OFFICE BUILDINGS

Fire escapes, 3934lh to 3934lhe. See Fire
Escapes.

OFFICERS

See Appointments�' Botuls ; Oities, Towns
and Villages�' Oounty Officers; Blections ;

Fees; Leaielature; Oaths ; Penitentiaries;
Removal; Reports; Salaries; State Offi
cers.

Corporate officere, see the titles of the pl1ll'ticu-
lar corporations.

Health officers, see Health.
Particular offioere, see theilf' respeotive titles.
'I'tue officers, see Taxation.

Commissions, fees for, 3837.
County, oath and bond, 3044a.
Death, revival of suits against, '2099a to

2099c.
Elections, 2919a, 2939, 3044a, 3136.

-F'ees, 3837, 3883, 3883a, 3903,
Impeachment, 6017 to 6017b.
Precinct, oath and bond, 3044a.
Removal, attorney general, 6017 to 6017b.

Commissioner of agriculture, 0017 to

6017b.
Commissioner of general land office, 6017

to 6017b.,
'

,

Commissioner of insurance and .banking,
6017 to 6017b.

Comptroller, 6017 to 6017b.
District attorneys, assistants, 344.
District judges, 6017 to 6017b.
Governor; 6017 to 6017b.

Vol. 1 contains Arts. 1 to 4607lh.d. Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.



GENERAL INDEX 1753
[References are to articles, except where otherwise Indlcatad.]

OFFICERS (Cont'd) PARENT AND CHILD

Judges of court of criminal appeals, 6()17 Custody of child, right to, p. 983, note.
to

.

6017b. Supporting child, duty, p. 983, note.

Judges of courts .of civil' appeals, 6017 to
6017b.

Judges of criminal district courts, 6017 to
6017b.

Judges of· district courts, 6017 to 6017b. PAROL EVIDENCE
Judges of supreme court, 6017 to 6017b.
Lieutenant governor; 6017 to 6017b.
State and district officers, 6017 to 6017b. PARTIES

.
State treasurer, 6017 to 6017b.
Water engineers, 4995b.

OFFICES
See Railroads.

OFFICIAL BONDS

See Bonds.

OFFICIAL OATHS
See Oaths.

OIL

See Mines and Minerals.
Petroleum, permits and leases,

5904j.

OIL COMPANIES
General provisions, 1303 to i308a.
Borrowing money, 1307.
Discrimination, unlawful, 1308.
Eminent domain, 1306.
Incorporation, 1121(16), 1303, 1304.
Mortgages, 1307.'
Pipe lines, separate incorporation, 1307.
Powers, 1121(16), 1305 to 1307, 1308a.
Stock, 1307.
Wages, semi-monthly payment, 5246-98 to

5246-100. See Wages.

OIL WELLS

5904b to

Abandoned, safe guarding, 5011 % ee.

Artesian well requirements inapplicable,
5011%ee.

Liens, 5639a to 5639h. See Mechanic'S Liens.

QRANGE

Charter, validation, 1096j.

'ORDERS
Water appropriation contests, 5011%ll.

'ORDINANCES
See Oities, Towns, and Villages.

'ORPHAN ASYLUMS
Purchase of supplies for, 7337.
State purchasing agent, 7325 to 7337.
Superintendent, salary, 7085a, 7085b.

'OWNERSHIP
See Joint Owners.
Evidence, admissibility, p. 910, note.

'OYSTERS
See Fish, Oysters, etc.; Game, Fish, �nd,.Oys

.

tf?/t' Oommissioner.

PARDON
Board of pardon advisors, appointment, 6086.

Duties, 6086.
Salaries, 6086, 7085a, 7085b.

PARKS
See Cities, Towns and Villages; 001tnties.

See Evidence.

Assignee, public improvement certificate, p.
171, note.

Collection of delinquent taxes in water im
provement districts, 5107-46.

. County, courts, appellate jurisdiction, p. 367,
note.

.

Determination of validity of bonds of water

improvement district, 5107-62.
Enjoining collection of taxes, school district,

p. 424, note.

Factors, p. 953, note.
.

Garnishment proceedings, p. 64, note.
Injunctions, p. 1042, note.
Mechanic's liens, foreclosure, mines; wells,

pipe lines, etc., 5639c.
Petition to designate, 1827.
Public lands, suits to recover, p. 1254, note.
Public officers, deatli, revival of action, 2099a

to 2009c.
Railroads, stock purchases, etc., p. 1472, note.
School district, enjoining collection of taxes,

p. 424, note.
Unknown heirs, citation by publication, 1875.
Water contest appeals, 5011%mm.

PARTITION

Acceptance, right to sue, p. 786, note.
Evidence, admissibility, p. 1394, note.
Mineral lands, etc., compelling, 6096.
Persons entitled, 6096.
Pleading, p, 1392, note.
Presumptions, p. 1393, note.
Ratification, p. 786, note.
Who may compel, 6096.

PARTNERSHIP

Deeds, construction, p, 1397, note.
Dismissal, effect of partial, p. 592, note.
Ditches, recovery of expense of doing share of

work on, 50020.
'

Judgments, partial dismissal, effect, p, 592,
note.

PASSENGERS
See Carriers.

PASTEUR HOSPITAL

Expense of treatment, 167.

PATENT MEDICINES

Occupation taxes, 7355(2).

PATENTS
See Public Lands.
Notes given for, validity of, 593a, 593b .

PAUPERS
Pensions, confederate, 6267 to 6279a.
Treatment in pasteur hospital, expense of,

167•.
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PENITENTIARIES (Cont'd)

Quorum, 6181.
•

Regulations and discipline, 6201 to 6231a
State railroad, 6745g to 67450. See Stat;

Railroad.
State training school for negro boys pow

ers and duties, 5234lh. to 5234lhb.
Suits, powers, 6231a.

Set-off and counterclaim, 6231a.
Venn-e, 6231a.

Transportation of prisoners to penitentia
ry, 6201.

Prison funds, 6188.
Prison labor, lease to private parties prohibit

ed, 6174.
Prison regulations and discipline, 6201 to

6231a.
Rules and regulations, 6196.

PAVED ROADS
See Roads.

PAWNBROKERS
See Loan 'Brokers,

PAY
See Fees; Mileage; Militia; Salaries.

PAYMENT

_See Taxation.
Contracts for work in water improvement dis

tricts, 5107-92.
Execution, p. 943, note.

Judgments, contribution between tort feasors,
1995a.

Work done under contract in water improve
ment districts, 5107-92.

PEACE OFFICERS
'

See Oonstables ; Sheriffs.
School attendance officer, performing duties

of, 277ge.

PENAL INSTITUTIONS

See Penitentiaries,
Attorney general to advise heads and board'S'

of, 4418a.

PENALTIES

See Finee and Penalties.

P!ENITENTIARIES

Buildings, 6186.
Construction of hospital for negro insane on

lands of, 101£.
Convicts, death, disposition of remains, 6223.

Death, proceedings, 6224.
'

Discharge, 6227.
Examination by physician, 6201, 6220.
Female prisoners, 6212.
Forfeiting extra work credits, 6214.
History, 6201.
Hours of labor, 6220.
Labor, commutation of time, 6214, 6215.

Construction of hospital for negro in-
sane, 107p.

Restrictions on amount, 6220.
State highways, 6904lhm.
State railroad, 6745k, 6745m.
Sunday labor, 6215.

Lease to private parties, 6174.
Where first sent, 6201.

Guards, female prisoners, 6212.
Qualifications, 6196.
'Salaries, 6196.

Officers and employes, oath, 6196.
Qualifications, 6196.

'

Rules and regulations, 6196.
Salaries, 6100.

Prison commission, accounts, 6188.
Buildings, erection and equipment, 6186.
Chairman, 6181. .

Convict labor on state highways, 6904lhm.
Death of prisoners, rules and records

6223.
:

'

Fixing salaries of officers, etc., 6196.
Funds, 6188.
Minutes, 6181.

l'ENSIONS

General provisions, 6267 to 6285lh.
Oommissioner, mortuary warrants, 628512.

Salary, 7085a, 7085b.
Confederate, 6267 to 6279a.

Affidavits, 6273, 6273a.
Allotment, 6279.
Amount, 6279.
Application, 6268.
Comptroller of public accounts, approv-

ing affidavits, 6273, 6273a.
Cumulative construction of act, 6279a.
Funds, 6267. .

Indigency, 6272.
Payments, when made, 6273.
Persons entitled, 6267a.
Proof, quarterly, 6273, 6273a.
Repeal, 6279a.
Tax, 6267.
Warrants, 6273, 6273a, 6279.

Funeral expenses, 6285lh.
Mortuary warrants, 628514.
Mothers, amounts, 628514d.

Board of county commissioners, powers
and duties, 628514b to 62851,4,e.

Commissioner, reference to, 6285%,c.
Report by, 628514c.

County judges, notice of petition, 628514b.
Denial, conclusiveness, 62851,4f.
Discontinuance, 628514d, 6285,%,e.
Hearing, 6285%,c.

.

Adjournment, 628514c.
Notice of presenting petition, service,

628514b.
Order, 628514d.

Cancellation, 628514e.
Petition, requisites, 628514a.

Service, 628514b.
Who may present, 628514.

Reference to commissioner, 6285%,c.
Residence requirements, '6285%,g.
Review; denial not subject to, 6285%,f.
Subpoenas for witnesses, 628514c.
·Supervision over expenditures, 6285%,e.
Who entitled to, 628514, 628514g.
Witnesses, subpcenas, 628514c.

PER DIEM

Members of legislature, impeachment proceed
ings, 6017a, 601Th.

State council of defense, 7150lhc.
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PER DIEM (Cont'd)
State highway commission, 69041hb.
Witnesses, military courts, 5767a.

[References are to articles, except where otherwise indicated.]

PHYSIC;AL EXAMINATION

PERISHABLE PROPERTY

Purchase of supplies for state institutions,
7335.

PERJURY
False affidavits, appeal in forma pauperis,

2071.

PERMANENT SCHOOL FUND

See Sohools and School Districts.

PERMITS
See Fish, Oysters, etc.; Mines and Minerals.

Burial, 4553a (Rule 37a). ,

Coal, lignite and sulphur, 5904� t? 5904HZ..
Live Stock 'Sanitary Commisslon, moving

sheep, 7314j.
'

Quarantine districts, 7314h,
Mining, 5904 to 5904w.

.

Petroleum oil, or natural gas, 5904b to 5904J.
Transit permits for dead bodies, 4553a (Rules

37a).
Water appropriations, cancellation, 4995.

PERPETUITIES

Cemetery trusts, not regarded as, 1302d.

PERSONAL ACTIONS
See Limitation of Aotions.

PERSONAL INJURIES

See Labor; Railroads.

Damages, excessive, death, p. 1052, note.
Defenses abolished, workmen's compensation

act, 5246-1.
Injuries resulting in death, constitutionality

of statute, p. 1049, note.
Damages, excessive, p. 1052, note.

Occurring outside state, right of action, etc.,
7730lh.

Wife, damages separate property of, 4621a.
Workmen's compensation, 5246-1 to 5246-

91. See Labor.

PERSONAL PROPERTY
See Execution; Partition; Sequestration;

Taxation.

PESTILENTIAL DISEASES
See, Health.

PETITIONS
See Pleading.

•

PETIT JURY
See Jury.

PETROLEUM,
See Pipe Lines.
Permits and leases, 5904b to 5904j.
Pipa lines, 732lh to 732lhm. ,

IPHARMACY
See Drugs.
Board, fees,' 6292.

,

Hours of labor, fQi" females not applicable to,
5246a.

Licenses, fees, 6292�

Injured. employes, 5246-42.

PHYSICIANS AND SURGEONS
See Pharmacu,
Birth reports, 4553a (Rule 38b).
Board of Examiners, reciprocity license, 5738.
Constitutionality of act regulating, p. 1361,

note.
Examinations, application, 5739.

Eligibility, 5739.
Fee, 5739.
Notice, 5739.
Second examination, 5739.

Fees, examination, 5739.
Reciprocity license, 5738.
Workmen's compensation, regulation,

5246-12.
Licenses, examination of applicants, 5739.

Reciprocity fee, 5738.
Physical examinations, injured employes,

5246-42.
Reputable defined, 5739.

PINK BOLL WO�M
Appeals, payment for destroyed cotton, 4475f.
Co-operation with United States Secretary of

Agriculture, 4475i.
Cotton appraisers, 4475f.

Destruction, 4475f.
Appeals, 4475f.
Payment, 4475f.

Growth; prohibition, 4475g.
Transportation, fumigation, 4475d, 4475e.

Cumulative construction of act, 4475k.
Entering premises, powers, 4475h.

.

Entomologist, examinations and report, 4475J.
Examinations, powers, 4475h.
Inspectors, 4475h.
Partial invalidity of act, effect, 4475k.
Quarantine zone, on Mexican border, closing,

4475b.
Growing cotton, etc., prohibited, 4475c,

4475g.
Inspections, 4475b, 4475d.
Permitting transportation, 4475b.
Special examinations, 4475c.
Territory included, 4475a.
Transportation prohibited unless disinfecr

ed, etc., 4475d.
Special quarantine zones, establishment,

4475e.
.

Examinations by entomologist, 4475j.
Growing cotton, etc., prohibited, 4475g.
Transporting cotton unless disinfected pro-

hibited, 4475e.
Transportation of cotton, fumigation required,

4475d, 4475e.
United States Secretary of Agriculture, co

operating with, 4475i.

PIPE LINES

Cities and towns, condemning for, 768a to
76&.

Liens,'5639a to 5639h. See Mech..anios' Liens.
Oil anti-trust laws unaffected, 1307.

'Capital 'stock, organizing company may

own, 1307.
Damage liability, p. 144, note.

Foreign, sale, etc., to domestic corpora

tions, 1307.
Liability for escaping oil, p. 236, note.
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PIPE LINES (Cont'd)

Separate incorporation, 1307.
Oil, gas, salt, etc., companies, 1305, 1306.
Petroleum, accepting common carrier obliga-

tions, 732%b.
Books, 732lh e.

Common carrier obligations, etc., 732lh.
Connections and interchange of 'business,

732%d.
Dangerous operations, regulation, 732lhg.
Discriminations, 732lhL

Defined and prohibited, 732%f.
Partial invalidity of act, 732lhm.
Penalties, 732lhh.

Venue, 732%h.
Railroad commission, experts, assistants,

etc., 732lhj, 732lhk.
Hearing, notice and orders, 732lhc.
Jurisdiction, 732lha.
Orders prima facie valid, 732lhd.
Powers, 732%e.

Rates, equality required, 732lhf.
Regulation, 732lhc.
Reparation, 732%c.

Receiving and delivering petroleum" du-
ties, 732lhd.

Records, 732lhe.
. Reports, 732%e, 732lhj.
Rights in roads, streets, streams, etc.,

732lhb.
Shipments, maximum,' 732lhf.
Statute cumulative, 732%l.
Storage regulation, 732lhc.
Tariffs, 732lhe.
Taxation, 732%j.
Telegraph and telephone lines in roads,

stream, etc., 732lhb.
Transportation duties, 732%i.
Wasting oil, regulation, 732lhg.

PISTOLS

Home Guard, carrying, 4607lha.

PLATS

Water appropriation contests, 5011% Z.

PLEA

See Pleading.

PLEADING

See Justices of the Peace.
Amendment, attachment, p. 61, note.

Certiorari petition, p. 147, note.
Answer, contents and requisites, 1902.

Filed when, citation by publication, 1005.
.

General denial, 1902.
Time for, service by publication, 1905.

Soldiers and sailors, 1868a.'
Unnecessary to special defenses, 1829.

Assignments in validity of, p. 98, note.
Attachment, sufficiency of pleading to sup

port, p. 61, note.
Bona fide purchase,' necessity of alleging in

nocence, p. 448, note.
Conformity of pleading to affidavit of attach

ment, p. 61, note.
Defensive matter to counterclaim, 1828.
Discrimination by carrier, p. 1494, note.

PLEADING (Cont'd)
Divorce, answer alleging cruelty, p. 450, note.

Petition, p. 1021, note.
Vacating decree, p. 1023, note.

Injunctions, disorderly houses, n. 1048, note.
Intoxicating liquors, p. 1047, note.

Justices of the peace, venue, 2308(13).
Libel and slander, justification, p� 450, note.
Limitation of actions, pp. 1337, 1338, note.
Lost, presumptions, p. 381, note.
Mental incapacity, P. 401, note.
Notes, action against indorsers, p. 95, note.
Partition, p. 1392, 'note.
Petition, amended, service, p. 434, note.

Assignment sufficiency, p. 400, note.
Election to fill vacancy in office of di

rector of water improvement district.
5107-76.

Law or equity. 1827.
Relief, 1827.
R€quisites, 1827.
Stock law election, 7235.
Variance, cure by partial dismissal, p. 588,

note.

Pleas, privilege, 1903.
Privilege, controverting plea, 1903.

Hearing and appeal, 1903.
Prima facie proof, 1903 .

Sufficiency, 1903.
Several defenses, 1902.

Railroads, damage claims, p. 1347, note.
Injuries to employes, p. 1499, note.

Receivers, necessity of denying capacity as, p.
450, note.

Service, plea controverting 'plea �f privilege,
1903.

Several defenses, 1902.
Special defenses, denial presumed, 1829.
Taxation, failure to pay, p. 1588, note.

Foreclosure sale, p., 1604, note.
Time to answer service by publication, 1905.

Soldiers and sailors, 1868a.
Variance, sequestration proceedings, p. 1548,

note.
.

Specific performance, p. 785, note.

Verification, counterclaim, and defensive mat-
ter, 1828.

'

Necessity and definition, .p. 397, note.
Water contest appeals, 5011lho.
Wills, contest, p. 771, note.

Probate, p. !72, note.

PLEDGES

Chattel mortgages, recording, 5661.
Corporations, 1162. ,

. Shares owned by director of bank as vacating
office, 517h.

POLICE

See Oitiee, Towns, and Villages.

POLICIES

See Ineuromce.

Texas Employers' Insurance Association,
5246-63 ,to 5246-78.

POLLING PLACES

See Elections.

Vol. 1 contains Arts. 1 to 4607lh.d, Pages 1 to 1007'; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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POLL TAXES
See Eleotions.

GENERAL INDEX

[References are to articles, except where otherwise indicated.]
PRINTING

See Public Printing.
Public improvement districts, county audi

tor's duties, 1494d.POLLUTION
Waters and watercourses, 4553b to 4553e.

Mineral development, 5904tt.

POOL HALLS

Constitutionality of Act, p. 1418, note.

License tax, refundment, 6319mm.

POOR
See Paupers,

POSSESSION
Forcible entry and detainer, 3944.

POWERS OF ATTORNEY

Agent executing surety bonds for officers and
employes of water improvement districts,
5107-103.

Collecting salary, etc., wife's consent neces

sary, 6171j.
Loan brokers, agent for service, 6171g.

PRACTICE
District and County courts, pleadings, de

fendant, 1902, 1903, 1905. .

Pleadings, plaintiff, 1827 to 1829.
Industrial accident board, 5246-42.

PRAmIE DOGS

County attorneys, duties, 6328d.
Extermination, commissioner's courts, 6328b,

6328c.
Cost, 6328c.

Collecting from land owner, 632Sd.
Fl;les, sheriffs, 6328c.
Land owners' duty, 6328a.
Lien for expenses, 6328c.
Sheriffs, duties, 6328b, 6328c.

Reports, 6328c.
Nuisance, declared to be, 6328a.

PRECINCT OFFICERS

Bond, 3044a.
Oath, 3044a.
Official commissions, fees, 3837.
Surrendering office, time, 3044a.

PREFERENCES
HeCllrVng in triaZ court, see Trial.

PREMIUMS
See Insurance.
Texas Employers' Insurance Association,

5246-70, 5246-74.

PRESCRIPTION
Water appropriations, 5011cc.

PRIMARY ELECTIONS
See Election»,

PRINCIPAL AND SURETY
See Bonde ; Surety Companies.
A.ttachment bond, liability on, p. 63, note.
Oompleting work, public improvements, p,

171, note.
County depositories, bonds by, 2443, 2443a,

2444.
Probate courts, jurisdiction, p. 982, note.
School eountractor's bond, p, 738, note.

PRIORITIES
See Liens.

Appropriation of waters, 4995, 5001c, 5001l,
50011Z,

Attachment lien, p. 63, note.
Mechanic's liens mines, wells; pipe lines,

etc., 5639c.
Reservoir projects, 4996cc.

PRISON COMMISSIONERS
See Penitentiaries.

PRISONERS
See Oonoiots ; Penitentiariee,

PRISONS
See Penitentiaries.

PRIVATE EMPLOYMENT AGENCIES

See Labor.

PROBATE

See Executors and Administrators; Wills.
Jurisdiction of Dallas County Court, 1788.

PROBATION OFFICERS

School attendance officer, election as, 277ge.

PROCEDENDO

Supreme Court, 1526.

PROCEDURE

See Practice.

PROCESS
See Attaobment; Eeeoution; Garnishment�·

Justices of the Peace ; Notice; Searche«
and Setizure8'; Sequestration; Sheriffs;
Witnesses.

Agents for service, 2909nn.
Appearance, effect, p. 431, note.
Change of judicial districts, 30.
Citation, endorsing erroneous date of receipt,

effect, p. 432, note.

Pleading, 2308(13).
Publication, 1874, 1875.
Stockholders of defunct corporation, 1875.
Sufficiency of petition, p. 431, note.
Time to answer, soldiers and sailors,

1868a. ,

Collection of delinquent taxes in water im

provement districts, 5107-46.
County courts, EI Paso County at law, 1811-

134.
Harris County at law No.2, transferred

cases, 1811-530.
.

Jefferson County Court at Law, 1811-120.
Determination of validity of bonds of water

improvement districts, 5107-B1. .

Forcible entry and detainer, 3944.
Indemnity contracts, 4972d.
Justices courts, pleading, 2308(13).
Non-residents, publication, 1874.
Railroad commission, pipe lines, petroleum,

procuring, 732lhe.
Seizure of hides imported from Mexico, 7285.
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PROCESS (Cont'd)

Service, acting constable, sufficiency, p. 432,
note.

Amended 'petition, p, 434, note.
Collection of delinquent taxes in water

improvement districts, 5107-46.
Constables, 3944.
Corporations, p. 649, note.
Insurance commissioner, under indemnity

contracts, 4972d.
Publication, 1874, 1875.

Contents of citation, 1874, 1875.
Determination of validity of bonds of

water improvement district, 5107-
61.

Grounds for, 18'l4, 1875.
Place of, 1874, 1875.
Stockholders of defunct corporation,

1875.
Unknown heirs, 1875.

Witnesses, board of water engineers, 5002j.
Industrial accident board, 5246-42.

PROCLAMATION

Convening legislature, impeachments, 6017a,
6017b.

Pink boll worm, 4475b to 4475k.
Sam Houston: Memorial Day, 4607h.
School text book contracts, 2909i.
Stock Law, quarantine regulations, 7314,

7314g, 7314h.
Texas Flag Day, 4607a.
Tick eradication, zones, 7314g.

PROFILES
Water improvement districts, 5107-51,5107-

52.

PROHIBITION
Court of civil appeals, power to issue, p. 288,

note.

PROMISSORY NOTES
See Bills and Notes.

PROPERTY
See Attaobment ; Oities, Towns, and Villages;

Emeoution; Beeoutors and Administrators;
" Ememptions; Guardian and Ward�· Public
Buildings and Grounds; Real Estate;
Schools and School Districts; Sequestra

tion; 'I'aeetion;

PRORATION
Use of waters, 5002d.

PROTEST
Suit o'Ii. note as substitute for, pp. 90, 91,

note.

PUBLIC ACCOUNTANTS

Certificate, issuance, after examination, 6379d.
Issuance, certificate holder from other

states,· 6379g.
Without examination, 637ge, 6379h.

Practicing public accountants, 6379h.
Revocation, 6379d.

Grounds, 6379k.
Hearing, 6379k.
Notice, 6379k.

PUBLIC ACCOUNTANTS (Cont'd)
Certified public accountant, practice without

using title unaffected,' 6379l.
Title conferred on state board members,

6379b ..

Construction of act, 6379l.
Examinations, average grade required, 6379d.

Fees, 6379i.
Qualifications, 6379f.

. Subjects, 6379d.
Waiver, 6379g, 6379h.

Fees, 6379i.
Failure to pay, 6379i.

Penalty, failure to pay fees, 6379i.
Practice without using title unaffected, 6379l.
Re-examinations, 6379d.

Fees, 6379i.
Reinstatement, paying fees and penalty, 6379i.
State Board of Public Accountancy, accounts,

6379j.
Appointment, 6379b.
By-laws, 6379c.
Certificates, issuance without examination,

6379g, 6379h.
Revoking, 6379k.

Certificates of appointment, 6379c.
Chairman, election, 6379c.
Creation, 6379a.
Examinations, 6379d.
Expenses, 6379j.
Meetings, notice, 6379d.
Notices, meetings.. 6379d.
Number, 6379a.
Oath of office, 6379c.
Oaths, power to administer, 6379c.
Organization, 6379c.
Qualification, 6379a.
Quorum, 6379c.
Registration, certified copy, admissibility

in evidence, 637ge.
Contents, 637ge.
Prima facie evidence, 637ge.
Transmittal to secretary of state,

637ge.
Regulations, 6379c.
Secretary, transmitting copy of registra

tions to secretary of state, 637ge.
Secretary-treasurer, accounts and state

, ment, 6379j.
Election, 6379c.

.

Transmitting copy of registrations to

Secretary of State, 637ge.
Term, 6379b.
Termination of membership, 6379b.
Three affirmative votes required, 6379c.
Title of "certified public accountant" con-

ferred upon, 6379b.
Vacancies, 6379b.

Waiving examination, 6379g, 6379h.

PUBLICATION

Advertisement for bids, hospital for negro in

, sane, 107l.
Northwest Texas Insane Asylum, 107e.
Sta te colony for the feeble' minded, 232c.
State Home for Lepers, 232lha.

Bids, contracts by commissioners court, 2268a,
2268b.

Contracts by water improvement districts,
5107-85.

Vol. 1 contains Arts. 1 to 4607%d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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PUBLICATION (Cont'd) PUBLIC BUILDINGS AND GROUNDS

County depositories, 2440. (Cont'd)
Supplies for state institutions, 7328. Flag on capitol building, 4607d.

Delinquent taxes, record, water improvement Salary, 7085a, 7085b.
district, 5107--44.

Guardians, mineral leases, 4152b.
Notices, advertisements for contracts by water

improvement districts, 5107-85.
Bank creditors, 463.
Contracts by commissioners court, 2268a,

2268b.
County libraries, cities and towns desir

ing to use, 14981ho.
Elections, school attendance officer, 277ge.
Hearings, application for appropriation of PUBLIC DEBT

waters, 4996i. See Bonds; Cities, ,Towns, and Villages;
Posting, in lieu of, 60161h to 60161hc.

.

County Finances.

Process, 1874, 1875.
Contents of citation, 1874, 1875.
Determination of validity of bonds of

water improvement district,: 5107-61.
Grounds for, 1874, 1875.
Place of, 1874, 1875.
Unknown heirs, 1875.

Proclamations, convening legislature, impeach- PUBLIC HEALTH
ments, 6017a, 6017b.

Quarantine, live stock sanitary commission,
7314l. PUBLIC IMPROVEMENTS

State board of public accountancy, meetings,
6379d.

Taxation, delinquent tax records, 7687b.
Warehouseman's lien, notice of sale, 7827qq.
Water appropriations, hearing, 50111hff.
Water improvement districts, bond issues,

election notice, 5107-54.

PUBLIC BUILDINGS AND GROUNDS

See Oities, Towns and Villages.
Schoolhouses, see Schools and Sohool Dis-

tricts.

Agricultural department, office building, 6392a.
Capitol site, first, purchase, etc., 6397g.
Cities and towns, powers over, 854.
Constitutionality of act, p. 1433, note.
Elections, 2919a.
Fire escapes, 39341h to 39341he. See Fire

Escapes.
First capitol site, purchase, improvement,

etc., 6397g.
.

General land office, office building, 6392a.
Use of old building, 6393a.

Hospital for negro insane, 107f to 107p.
Inspection charges, 6394dddd. .

Northwest Texas Insane Asylum; construction
of, 107e.

Penitentiary, 6186.
State colony for the feeble-minded, 232c, .

232d.
State fire marshal, entering, 4882.
State Home for Lepers 2321ha.
State inspector of mas�nry, etc., assistants,

appointment, 6394ddd.
Assistants, discharge, 6394ddd.

Number, 6394ddd.
Qualifications, 6394ddd.
Salary, 6394ddd.
Traveling expenses, 6394ddd.

Inspecting building plans, 6394dd.
Salary, 7085a, 7085b.

Superintendent, first, capitol site, duties,
6397g.

PUBLIC CONTRACTORS

Appropriation, 2321hf.
Construction of buildings of hospital for ne

gro insane, l07l.
Construction of buildings for state colony for

the feeble-minded, 232c.
Construction of buildings' for State Home for

Lepers, 2321ha.

PUBLIC _DOMAIN
See Public Lands.

PUBLIC FREE SCHOOLS
See Public Lands; Schools and School Dis

tricts.

See Health.

See Cities, Towns, and Villages.
Accounts, form, 1494d.

Inspection by county auditor, 1494e.
Auditing bills, etc., 1494c.
Cities, towns and villages, alienating proper

ty, etc., 774c.
County auditor, checking reports, 1494e.

Compensation for auditing accounts, etc.,
1494f.

Control, 14948..
Duties, etc., effective date of act, 1494i.

.
Inconsistent acts repealed, 1494h.

Finances, county auditor's control, 1494a.
Investments, countersigning ty county audi

tor, 1494d.
Purchases, 1494b.
Receipts, money not to be received without

giving, 1494e.
Reports, form, 1494d.
Warrants, 1494c.

PUBLIC LANDS
See Mines and Minerals.
Award of land for State Home for Lepers,

2321h.
Board of appraisers, current expenses, ad

vancing, 5423f.
Commissioner of general land office, coal, lig

nite and sulphur permits, 5904l to
5904lll.

Fees, oil and gas permits, 5904d.
Mineral rights, powers and duties, 5904lll,

59040, 5904p, 59048, 5904tt. 5904vv.
Oil and gas, leases, 5904g.

Permits, 5904d.
Revocation, 5904e.

Relinquishment notices, 5904p.
Removal, 6017 to 6017b.
Water pollution, mineral development,

5904tt.
General land office, fees, 5904p.

Mineral applications, filing, 5904p.
Mineral permits and leases, filing, 5904p.
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PUBLIC LANDS (Cont'd) PUBLIC SCHOOLS

Mineral relinquishments, 5904p. See Schools and School Districts.
Office building, 6392a.
Old office building, use, 6393a.

Irrigable lands, sales, subdividing, 5436a,
5436b.

Mexican grants, validation,' 53931'1..
Mining claims, permits and leases, 5904 to

5904w.
Rights of way over, ditches, dams, reservoirs,

etc., 5004.
Sales, advertising, 5420g.

Applications, opening. 5420g.
Eight section counties, amount, 542Oc.

Improvements under water bonds,
542Oc. PUBLIC WORKS

Terms, 542Oc. Wages, semi-monthly payment, 5246-98 to

Lien for purchase price; 5428a. 5246-100. See Wages.
Subrogation, 5428d.

Payment by third party, effect, 5428b to
PUMPS

5428d. Improvement includes, 5621.

Quantity restrictions, 5420d, 5420e.
Settlement requirements, 5420d to 5420f.

PUNISHMENT

Terms, etc., 5420a. See Oonvicts.

Tracts in several counties, 5420f.
Two section counties, amount, 5420b.

Settlement required, 5420b.
Validation, resales, 5425a.

School lands,' sales, lien for purchase price,
subrogation, 5428d.

Sales, validation, affidavits, 5416d.
Validation, affidavits and settlement, PURCHASING AGENT

5416b.
National guard members, 5416c.
1894 patents, 5449c.
Resales, 5425a.
Residence, 5435f.
Settlement, 5416e.
Transfer .before occupancy com-

pleted, 5435h.
Transfers within one year, 5435g.

Spanish grants, validation, 5393a.
Surveys, presumptions, p. 1232, note.

Public Free School and Asylum Lands
Mineral proceeds available for, 5904q.
Payment, extension of time, 5409a.
Sales, authority of counties, 5402.

Failure to pay interest, effect, 5409a.
Investment of proceeds, 5402.
Lien for purchase price, 542&.
Payment by third party, effect, 5428b to

5428d.
Validation; resales, 5425a.

PUBLIC MONEYS

PUBLIC SERVICE CORPORATIONS
See Railroads.

PUBLIC UTILITIES
See Oities, Towns, and Villages.
Cities and towns, net revenue, application to

sinking fund, 884a, 884b.
Cities, towns and villages, alienating prop

erty, etc., 774c.
Lease of business, etc., 1024a.
Sale of business, etc., 1024a.

PUNITIVE DAMAGES

Wrongful attachment, p. 62, note.

PUPILS
See Normal Schools; Sohools and School Dis

tricts.

See State Purchasing Agent.

QUARANTINE
Live stock, 7314 to 7314s.
Pink boll worm, 4475a to 4475k.

Boll Worm.
See Pink

QUARRIES
Liens, 5639a to 5639h. See M.echanw's Liens.
Wages, semi-monthly payment, 5246-98 to

5246-100. See Wages.

QUARTERMASTER GENERAL
See Militia.

Q,U.A.RTERMASTERS
State institutions, office abolished, 7327.

QUORUM
Industrial Accident Board, ,5246--49.
Legislature, impeachments, 6017a, 6017b.
Prison commission, 6181.
State board of .public accountancy, 6379c.
State highway commission, 6904lhb.

See Oomptroller of Public Accounts; State
Treasurer. QUO WARRANTO

Depositories, 2425, 2440 to �445. Election contest, distinction between, p. 764,
note.

Supreme court, 1526.PUBLIC PRINTIN:G
Secretary of state printing board, salary,

7085a, 7085b. RAILROAD COMMISSION

State expert printer, salary, 7085a, 7085b. Appeal, supreme court, jurisdiction, 1521.
Bonds, powers over issuance, etc., 6677d.

PUBLIC PROPERTY General offices, control over change, 6435.
See Public Buildings and Grounds. Interurban railroads, powers, 1121(60).

Machine shops, control over change, 6435.
PUBLIC ROAl;)S Orders, failure to comply with, roadbed main-

See Roads. tenance, 6708b.

Vol. 1 contains Arts. 1 to 4607%d, Pages 1 to 1007; Vol•. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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RAILROAD COMMISSION (Cont'd) RAILROADS (Cont'd)
Pipe lines, petroleum, books and records, Employes, indemnifying, p. 1072, note.

732%e. Protection, constitutionality of act, p. 1453,
Petroleum, connections, etc., 732lhd. note.

Dangerous
: operations, regulating, Equal express facilities, constitutionality of

732%g. act; p. 1460, note.
Expenses, 732lhj, 732lhlr. Females, hours of labor, 5246a.
Expert assistants, etc., 732lhj. Seats for, 5246c.
Filing acceptance of common carrier Franchises, restoration if road completed, etc.,

obligations, 732lhb. 6635c to 6635f.
Hearing, notice and order, 732lhc. Free transportation, Industrial Accident
Jurisdiction over, 732lha. Board, 5246---41.
Orders prima facie valid, 732lhd. Freight, conversion, 6559a to 6559d.
Powers, 732lhd, 732lhe. General offices, change, 6435.
Regulating rates, ete., 732lhc. Hours of labor, females, 5246a.
Reports, 732lhe. Injuries to employes, pleading, p. 1499, note.

Shipments, regulating, 732lhf. Instructions, animal hurt on cattle guards, p.
Storage, regulation, 732lhc. 1455, note.
Suing, etc., 732;the. Interurban, lease contracts, street railroads,
Tariffs, 732lhe. 6741b.
Wasting oil, regulating, 732lhg. Leasing from other 'railways, 6741a.
Witnesses, compelling attendance, ete., Parallel and competing lines, acquirement

732%e. prohibited, 6741b, 6741c.
.

Powers, connecting lines, p. 1493, note. Purchasing other .railways, 6741a.
Roadbed maintenance, bond issues, 6708c. Trackage contracts, street railways, 6741b.

Order, enforcement, 6708b. Trust laws not to be violated, 6741d.
Powers, 6708a. Levees, etc., across right-of-way, 5575.

Round houses, control over change, 6435. Liens, laborers, 5621 to 5631.
State railroad, powers, 67450; , Live stock, transportation, from quarantined
Stock and bonds, powers over issuance, etc., district, 7314.

6677d. Maintenance of roadbed, etc., bond issues,
Wharves, elevators, etc., 6677d. 6707c.

Supreme Court, appellate jurisdiction, 1521. Railroad commission's powers, 670Ba.
Switch connections, construction and opera- Mechanics' liens, 5621 to 5631.

tion, 6716b. Offices, change, 6435.
Rates, 6716c. Location, constitutionality of act, p, 1437,

Terminal railways, powers, 1121(53). note.
Track maintenance, bond issues, 6708c. On levees, 5582.

Powers, 6708a. Operation, extension of time, 6635c to 6635f.
Wharves, rules and regulations, 6677d. Parties, stock purchases, ete., p. 1472, note.

Stocks and bonds, 6677d. Pipe lines and tramways, 1306.
Prohibiting removal of track, constitutionality,

p. 1471, note.
-State Road bed maintenance, etc., enforcing order,

6708b.
Seats, females, 5246c.
Section foreman, reports regarding animals

killed, 6603a.
State railroad, 6745g to 67450. See State

Railroads.
Stock, constitutionality of act, pp. 1501, 1502,

note.
.

Decrease, 6464a.
Terminal railroads, 1121(53). See fl'erminal

Railroads.
Train service, constitutionality of regulation,

p. 1449, note.
Wages, semi-monthly payment, 5246--98 to

5246--100. See Wages.
Workmen's compensation, not applicable to

employes of railways operated as common

carriers, 5246-2.
.

RAILROADS
See' Carriere ; Railroad OorJVmMsion;

J?ailroad.
.

Aerial tramways, crossing by" 1306.
Animals, killing, reports, 6603a.
Bonds, constitutionality of act, pp. 1501, 1502,

note.
Maintaining roadbed, ete., 6708c.

Branches, extension of time to build and oper-
ate, 6635d, 6635f.

Bridges, water improvement district, 5107-89.
Capital stock, decrease, 6464a.
Conflicting laws repealed, 6745n.
Construction, extension of time 6635c to

6635f.
'

Conversion of freight, cumulative construction
of act, 6559c.

Partial invalidity of act, effect, t)::>59d.·
Penalty, 6559b.
Prohibition, 6559a.

County aid, p. 121, note.
Culverts, water improvement districts 5107-

89.
'

Dama�e claims, burden of proof, p. 1347, note.
EVIdence, p. 1347, note.
Pleading, p. 1347, note.

Eminent domain, procedure made applicable to
waterworks condemnations, 768c.

Procedure on, followed by water improve
ment districts, 5107-78.
SUPP.VERN.S.CIV.ST.TEX.-111

RAIN WATERS

Storage or diversion, 4992.

RANGERS, STATE

Appointment, members serving without pay,
6756.

Appropriation for militia, not to be used for,
5767a.

Compensation, 6756�
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RANGERS, STATE (Cont'd) RECONVENTION
Home guard, construction of act, 6766e.

Duration of act, 6766e.
Equipment, 6766c.
Forage, 6766d.
Funeral expenses, 6766c.
Number, 6766b.
Officers, appointment, 6766b.
Organization, 6766a.
Rations, 6766c, 6766d.
Removal, 6766b.
Term, 6766b.

See Tiueation; Wao-ehouse Reom.p.ts. Vital statistics, 4553a (Rules 36a to S6c).

Necessity of giving, public improvement dis- REGISTRATION
tricts, 1494e.

Public improvement districts, money not to be
received without giving, 1494e.

Taxation, 7617a to 7617d. See Taxation.
Voter, 2939'.

RATES
See Oarriers ; Ineuranoe; Railroaa Oommis

sian; Waters and Water Ooursee,

Water, 5()02f to 5002l.

RATIFICATION

Instructions, p. 517, note.
Partition proceedings, p. 786, note.

RAVINES

Title to water in, in state, 4991.

REAL ESTATE

See E'YYIIitnent Domain; ExecutiO'l'l!;. Exemp
iione; Eencee; Forcible Entry a;nd Detain
er; FrGlUdulent Oonveyances�' Ineuronce ;

Lal£o�tord and Tenant; Partition.; Seques
traiion ; Trespass to Try Title.

Cities, towns and villages, powers, 774b, 774c.
Execution, 3759-3759b.

,
Executors and administrators, sales by, 3496.
Partition, 6096.

REBATES

State purchasing agent, 7325.

RECEIPTS

RECEIVERS

Appointment, appeal, 2079a.
Bulk Sales' Law, inapplicable when, 3973.

Purchaser's liability, 3971, 3973.
Foreign, powers, p. 665, note.

Funds, investment, federal farm loan bonds
3832�.

'

Pleading, necessity of denying capacity as, p.
450', note.

Sheriff, qualification as, p. 661, note.

J
RECLAMATION

See Draieuute ; Levees.
Federal act, laws applicable, 5011a.
Mechanics' liens, 5621 to 5631.
Preliminary surveys of Secretary of

50'11.
.

RECOGNIZANCES·

Change of judicial districts, 30.

Interior,

See Set-Off and Oounterolailm.

RECORDERS
Appeals, to county court, Harris County at

Law No.2, 1811-53c.
Jefferson County Court at Law 1811-

131.
'

RECORDS
See Arobioee : Oounty Clerke; Registration'

Sooretary of State; 'I'ceotion:
�

Assessor and collector of water improvement
district, 5107-34.

Boards, equalization, water improvement dis
tricts, 510'7-26.

Water engineers, 5001d.
County auditor, 1467a, 1468.
Depositories of water improvement districts,

510'7-101.
Directors of water improvement districts,

510'7-99.
Injuries to employes, 5246-48.
Instructions as part of, 1972, 1974.
On appeal, water improvement districts,

. 5107-4.
Pipe lines, petroleum, regulation, 7321he.
Transcribing, compensation, 6775.
Water and irrigation operations, 5O'll1he.

REDEMPTION

See 'I'aeation,

Taxes, extension of time,. 7642a.
Receipt, 7687a.

REFUNDS

License tax, pool halls, 6319mm.

REGISTRARS

See Oomptroller of Public Accounts; Phar
macy; Records.

Vital statistics, see Health.
Bonds, directors of water improvement dis-

tricts, 5107-12, 5107-80'.
Improvement district, 5554, 5555.
Tax collector, 76()8 to 761O'a.
Water improvement district, 510'7-65,

5107-'-66.
Charter and by-laws of Farmers' Co-operative

Societies, 14�c.
.

Chattel mortgages, 5661.
Chauffeurs, duplicate badges, 7O'121hp.
Contracts of water improvement districts,

5107__:_87.
Conveyances, ditch, canal, etc., 5002n.

Mining claims, 59O'4r.
Homestead improvement contract, 5631.
Judgment, water improvement district bonds,

validity, 510'7-64.
.

Liens, mining claims, 5904r.
Mineral rights, 5904r.
Oath, directors of water improvement district,

510'7:--12.
Oil and gas, permits, 5904b, 5904c.
Relinquishment deeds, minerals, 5904p.

Vol. 1 contains Arts. 1 to 4607*.d, Pages 1 to 1007; Vol. 2, Arts. 4008 to 7886g, Pages 1008 to 1675.
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REPAIRSREGISTRATION (Cont'd)
Water improvement district,' application for

inclusion of lands in, 5107-20.
Finding on 'petition for establishment,

5107-3.
Order establishing, 5107-11.

Waters, applications fo; appropriation, 4996f.
'Permits to appropriate, 4996y.

REHEARING
Supreme court, correcting entry, p. 285, note.

Writ of error applications, 1545d.

REINSURANCE
See Insurance.

RELEASE
.Execution levy, p. 938, note.

RELIGIOUS SOC'IETIEiS

Corporate contributions permitted, 1164.
Fraternal benefit societies, beneficiary, 4832a.

REMITTITUR
Passion and prejudice, reversal, p. 343, note.
Trial court, power, p. 592, note.

REMOVAL

Boards, water engineers, 4995b.
Collectors, 7610.
Commissioners, agriculture, 6017 to 6017b.

Markets and warehouses, 7827aa.
Water, 5011lhs.

Assistants, 5011lhtt.
Common school district trustees, 2821.
Comptroller of public accounts, 6017 to

6017b.
District attorneys, assistants, 344.
District judges, 6017 to 6017b.
District officers, 6017 to 6017b.
Governor, 6017 to 6017b.
Inspectors for sheep scab, 7314k.
Judges, courts of civil. appeals, 6017 to 6017b.

Court of criminal appeals, 6017 to 6017b.
Criminal district courts, 6017 to '6017b.

Dallas' county, 6017 to 6017b.
Harris county, 6017 to 6017b.

District courts, 6017 to 6017b. '

EJ Paso County court at law, 1811-144.
Supreme court, 6017 to 6017b.

Lieutenant governor, 6017 to 6017b.
Rangers, home guard, 6766b.
Regents, 6017 to 6017b.
Sel!retary of state, 6017 to 6017b.
State inspector of masonry, etc., assistants,

6394ddd.
State institutions, trustees, etc., 6017 to

6017b.
State officers, 6017 to 6017b.
State treasurer, 6017 to 6017b.
Tax officers, collectors, 7610.
Tick eradication inspectors, 7314i.
Wm;ehouses, officers and employes, '7827jj.

REMOVAL OF CAUSES
Federal laws affecting, appendix, pp. 1673 to

1675.

ltENT
See Landlord and Tenant.
Agricultural lands, maximum, 5475.
Oyster beds collection, 4()()().

See Ra-ilroads.

REPEAL

Bids on contracts, 2268b.
Birth and death registration act, 4524g.
Charters, acceptance of act in lieu of, 762,

774a.'
Compulsory school attendance act, 2779h.
Oonfederate pension Act, 6279a.
Cotton marking and branding laws, 7827d.
County auditor's duties regarding public im-

provement districts, inconsistent acts re

pealed, 1494h.
County courts, jurisdiction, act regarding, p.

372, note.
County school trustee act, 2749l.
JDxceptions to instruction, act regarding, p.

539, note.
Hours of labor act, females, 5246ccc.
Husband's liability for wife's debts, act re

garding, p. 425, note.
Jurisdiction of county court, act regarding, p.

368, note.
Kindergarten act, conflicting laws, 2909lhb.
Levee improvement district act, 5584b, 5584d.
Live Stock Quarantine Law, 7314q.
Motor vehicle registration, 7012lhi.
Railroad station facilities, act regarding, p.

1454, note.
;Salaries of state department officers, em-

ployes, etc., 7085e.
Sales under foreign wills, 7878b.
School laws, article 2876' repealed, 2880.
State aid to schools, act regarding, 2726j.
State Railroad Act" 6745n.
Stock and bond law, unaffected by railroad

maintenance bond issues, etc., 670Se.
Warehouse act. 7827v.
Waters and water courses, act regarding,

5011lhw.
'

REPORTERS

See StenographerB.

REPORTS

See Oomp,trollerr of PubUc Accounts; T(J(I)(Jr
tion,

Accidents to employes, 5246-48.
Artesian wells, 5011?hdd, 5011%e.
Assessor and collector of water improvement

districts, 5107-35, 5107-36.
Board of water engineers, to governor, 5001d.
Commissioner of agriculture, pink boll, worm,

4475b to 4475g.
County attorney to county judge, 3883a.
County finances, duties of auditor, 1468,

1494a to 1494g.
Depositories of water improvement districts,

5107-101.
Directors of water improvement districts,

5107-93.
Drainage commissioners, 2603.
Fraternal benefit societies, children's lives,

4831d.
Improvement districts, construction without

bond issues, 5534a.
Supervisors, 5578.

Inheritance tax collector, 7491.,
Insurance, indemnity contracts, 4972g.
Mines, development, 5904a.
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RESIDENCE

Pink boll worm, commissioner of agriculture
to governor, 4475b to 4475g.

Pipe lines, petroleum, railroad commission,
732lhe.

Public improvement districts, county auditor's
duties, 1494d.

Schools, attendance officer,' 2779f.
State aid, 2726g.

South Texas State Normal College and, Ste
phen F. Austin State Normal College, 10- RES JUDICATA

eating committee, 2717�c. Judgment; justice of the peace, p. 682, note.
State forester, 2676d.
State highway engineer, 6904lhd.
State reclamation engineer, improvement dis

tricts, establishment, 5532b .
.

.Tax collectors, to comptroller, 7618.
Water improvement district engineer, as to RESTRAINT OF TRADE

work on contracts, 5107-89. See Truets,

Fraternal benefit societies, children's lives,
4831c. ROADS

Insurance, indemnity contracts, 4972f. See Bridqes; Railroads.

Streets, see Oities, Towns, and Villages.
Act, extending federal aid accepted, 6004lho.
Aerial tramways, crossing by, 1306.
Bonds, 627 to 641.

Attorney general to approve, 632.
Cumulative provisions, 637f.
Custody, 632.
Deposit by state depositories, 2425.
Disposal of purchase money, 632.
Disposition of proceeds, 'P. 115, note.
District including city, p. 115, note.
Districts which may issue, p. 115, note.

Duration, 632.

REPORTS (Cont'd)

REPRESENTATIVE DISTRICT

Apportionment table, pp. 7, 8.

REPUBLIC OF TEXAS

Cities incorporated under laws of, aC,cePting
act in lieu of, 774a.

REPUTABLE

Defined, 5739.

REQUESTS
Instructions, bills of exceptions unnecessary,

1974.
Necessity, p. 538, note.
Rulings to be indorsed, 1974.

. Signature, p. 544, note.
Special issues, issues already submitted, p.

560, note.

REQUISITIONS
Fees of Secretary of State, 3837.
Labor and supplies, public improvement dis

tricts, 1494b.

:RESERVATIONS
.

Minerals, see Mines and\Mineral8•.

RESERVE BANKS

Banks, 377.

RESERVES

RESERVOIRS

Conveyance, recording, 5002n.
Dams, right to construct, 4996cc.
Eminent domain, 5004a.
Fees, 4996ccc, 4996cccc.
"Improvement" includes, 5621.
Lien, 5011ff, 5011fff.
Priority, 4996cc.
Statement to board of water

4996cc.
Water improvement

5107-24.

engineers,

districts, powers,

Defined, etc., p. 423, note.
Grounds for attachment, p. 61, note.
Judges of county courts, Dallas County Court

at law, No.2, 1798g.
EI Paso County court at law, 1811-138.
Jefferson County court at law, 1811-123.

Question of fact, p. 498, note.
Venue, 2308.

RESTAURANTS

Hours of labor of females, 5246a.
Seats' for female employes, 5246c.

REVENUE ,AGENTS
See Taxation.

REVENUE LAWS
See Taxation.

Appellate jurisdiction of supreme court, 1521. .

REVIVAL
Public officers, suits against, death, 2099a to

2099c.

REVOCATION

Licenses, emigrant agents, 5246-103.
Private employment agencies, 5246-92.

RIGHT OF WAY

Ditches, dams, reservoirs, etc., 5004.

RIOTS

Police, eight-hour day inapplicable, 808a.

RIPARIAN RIGHT$
Recognition, 5011lhuu.
Water appropriations, determinations, asser

- tion unnecessary, 501172r.

RIVERS
See Waters a.nd Water Courses.
Diversion of ordinary flow and underflow I)f,

4993.
Obstruction by irrigation canals, etc., 5011t.
Title to in state, 4991.
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ROADS (Cont'd)
Election to determine question of issu-

ance of bonds, 628.
Examination by attorney general, 632.
Interest, 632.
Investment in, co-operative warehouse as-

sociations, 7827ll.
I

Outstanding, restrictions on overlapping
political subdivisions, 637d.

Partial invalidity of act, 637f.
Paved roads as including shell' roads, p.

115, note.
Purchase of district roads by county, etc.,

637a to 637c.
Amount of issue, 637b.
Canceling district bonds, 6376.
Denominations, 637b.
Disposal of bond proceeds, 637c.
Duration, 637a.
Interest rate, 637b.
Issuance and sale, 637a,' 637c.·
Maturity, 637b.
Methods of purchase, 637b.
Payment options, 637b.

.

Taxation, 637a.
.

'I'axes, disposition, 637b.
Registration, 632.
Roads as including bridges, p. 115, note.
Sale, 632.
Sinking funds, investment, 637e.

Statute cumulative only, 637f.
Bridges, jurisdiction, El Paso County Com-

missioners' Court, 1811_:_134.
Cities, waterworks, construction, p. i50, note.
Constitutionality of act, p. 1525, note.
Counties, state aid, 6904lhk.
County road maps, filing, 6904lhi.

Preparation, 6904lhi.
Culverts, water improvement districts,' 5107�

90.
Districts, accounts, form, 1494d.

Accounts, etc., inspection by county audi
tor, 1494e.

Auditing bills, etc., 1494c.
County auditor, checking reports, 1494e.

Compensation for auditing accounts,
etc., 1494f.

Control over finances, 1494a.
Duties, etc., 1494a to 1494i.

Effective date of act, 1494i.
Inconsistent acts repealed, 1494h.

Investments, countersigning by county
auditor, 1494d.

Purchases, 1494b.·
Receipts, money not to be received with

out giving, 1494e.
Reports, form, 1494d.
Warrants, 1494c.

Irrigation districts, right of way along, 5()()6.
JUrisdiction, EI Paso County Commissioners'

court, 1811-134.
.

.

Local laws, list of, Appendix, 'pp. 1668, 1669.
Maps, preparation, 6904 lhh, 6904lhi.
Pipe lines, 1306.

.

Plans for state highway system, 6904lhj.
State aid, 6904lhk.
State highway commission, appointment,

6904lha.
Bond, 6904lhc.
Chairman, accepting service for nonresi

dent motor vehicle owners, 7012lhf.
Designation, 6904 lhb.

ROADS (Oonfi'd).
Clerical, etc., assistance, 6904lhl.
Connecting roads in adjoining counties,

6904 lh i.
.

Convict labor, 6904lhm. .

Co-operating With counties, 6904 lh j.
Co-operation with federal government,

6904lhp.
Duties, 6904lhb.
Expenditure of federal funds, 6904lhn.
Expenses, 6904lh b.
Highway engineer, appointment, 6904lhd.

Reports by, 6904lhd.
Meetings, 6904 lhb.
Motor vehicle registration, etc., 7012lh 'to

7012lht. See Motor VehiaZe Registra
tion.

Number, 6904lha.
Oath, 6904lhc.
Per diem, 6904lhb.
Quorum, 6904 lh b.
Reports, 6904lhb.
State aid, 6904lhk.
Supplies, purchase, 6904lh�.
Term, 6904lha.
Vacancies, 6904lha.

State highway department, administrative
control, 6904lh.

Co-operating with city and county of
ficials, 6904 lh f.

County road maps, filing with, 6904lhi.
Preparation upon county's default,

6904lhi.
Creation, 6904lh.
Investigating road construction, etc.,

6904 lh f.
Motor vehicle registration, 7012lh to

7012lht. See Motor Vehiole Registra
tion.

Offices, 6904lh.
Road engineers, determining fitness,

6904lhg.
Rules, determining fitness of engineers,

6904lhg.
Statement accompanying road map,

69041hi.
Statistics, 6904lhf.

State highway engineer, A.gricultural Mechan
ical college, use of laboratory, 6904lhl.

Bond, 6904lhd.
Connecting roads in .adjoining counties,'

6904lhi.
County road map, preparation, 6904lhi.
Duties, 6904 lhd.
Election, 69041hd.
Expenses, 69041/2d.
Plans for highway system,

. preparation,
6904lhj.

Qualifications, 6904lhd.
Records, etc., 6904lhe.
Reports, 6904lhd.
Road map, preparation, 6904lhh.
Rules and regulations, 6004lhe.
Salary, 69041hd.
State aid, 6904lhk.
Term, 6904lhd.
University of Texas, use of laboratory,

6904lhZ.
State highway fund, motor vehicle registra

tion fees, etc., 7012 lhg.
State highway 'system, federal funds to 'be ex

pended upon, 6904lhn.
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Maintenance, 6904lhk.
Plans, 6904lhk.

Taxation, purchasing district roads, election,
637a.

United States, assent to act extending fed
eral aid, 6904lho.

Funds from to be used on state highways,
6904lho.

State highway commission, co-operation
with, 6904lhp.

Water improvement districts, bridges and cul
verts across, 5107-90.

ROLLING STOCK
See Railroads.

ROOMING HOUSES

Females, hours of labor, 5246a.
Seats for, 5246c,

Fire escapes, 3934lh to 3934%e.
Escapes.

See Fire

ROYALTIES
Coal and lignite leases, 5904111
Mining claims, 59040.
Oil and gas leases, 5904g.

RUNNING AT LARGE

See Stock Loui«;

SAILORS

Citation, time to answer, etc., 1868a.
Confederate pensions, 6267 to 6279a.
Foreclosure sales, confirmation, 3759a, 3759b.

SALARIES
See Fees.
Action for after expiration of term, p. 157,

note.

Adjutant general, 7085a, 7085b.
Assistant, 7085a, 7085b.
Chief clerk, 7085a., 7085b.

Assessor and collector of water improvement
district, 5107-15.

Assignment, wife's consent necessary, 6171j.
Assistant district attorneys, 343.

Sixth judicial district, 344b.
Assistant health officer, 7085a, 7085b.
Board of pardon advisors, 6086, 7085a, 7085b.
Board- of water engineers, 4995c.
Bureau of labor 'st!ltistics, inspectors, 7085a,

7085b.
Chairman of Industrial Accident Board,

5246-41.
Chief inspector of nurseries, 7085a, 7085b.
Ohief of plant pathology department, 7085a,

7085b.
City aldermen, holding other office, p, 154,

note.

City attorney, reduction during term, p. 154,
note.

Clerks. state purchasing agent, 7336.
Commissioner of agriculture, 7085a, 7085b.
Commissioner of insurance and banking,

7085a, 7085b.
Commissioner of labor, 7085a, 7085b.
Commissioner of markets and: warehouses,

7827aa.
-

Clerks and employes, 7827b.

Commissioner of pensions, 7085a, 7085b.
Commissioners' courts, fixing treasurer's com.

pensation, p. 958, note.
County auditor, 1460.
County librarians and assistants, 1498%e.
County veterinarian, 73140.
Department of agriculture, chief clerk, 7085a

7085b.
'

Chief of plant pathology department,
7085a, 7085b.

Deputy state registrar of vital statistics,
4524e.

Directors of water improvement districts,
5107-77.

District attorneys in certain counties, 340a.
Eleemosynary institutions, storekeepers and

accountants, 7085a, 7085b.
Employes, water improvement districts,

5107-74.
Game, fish, and oyster commissioner, 7085a,

7085b.
Chief deputy, 7085a, 7085b.

Grubb's Vocational College, board of man

agers, 2676lhg.
Officers, professors, etc., 2676lhi.

Health department, chemist and bacteriologist,
708.5a, 7085b.

Improvement district engineer, 5549.
Industrial accident board, 5246-41, 7085a,

7085b.
Judges of county courts, Dallas County Court

at Law, No.2, 1798g.
EI Paso County, 1811-143, 1811-145.
Harris County at Law, No.2, 1811-53d.
Jefferson County at law, 1811-130, 1811-

132.
Judges and officers of new judicial districts,

30.
Live stock sanitary commission, salaries,

7085a, 7085b.
Militia, adjutant general, clerks, etc., 5767a,

7085a, 7085b.
Pink boll worm inspectors. 4475h.
President of state board of health, 7085a,

7985b.
Pure food and dairy department, chemist,

7085a, 7085b.
Commissioner, 7085a, 7085b.
Inspectors, 7085a, 7085b.

Quartermaster, 7085a , 7085b.
Railroad commission, experts, pipe lines, pe-

troleum, 732lhj, 732lhk.
Rangers, 6756.
Registrar of vital statistics, 7085a, 7085b.
Rural school supervisors, 2726i.
School attendance officer, 277ge.
Secretary of board of water engineers, 4995d.
Secretary of Industrial Accident Board,

5246-41.
Secretary of state printing board, 70S5a,

7085b.
Sheep scab inspectors, 7314k.
Sheriffs, deputies, Jefferson County Court at

Law, 18] 1-127.
Shorthand. reporters, 1925.
South Texas State Normal College and Ste

phen F. Austin State Normal College, clerk,
2717l;�c.
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SALARIES (Cont'd) SALES (Cont'd)
State council of defense, 7150lhc,- 7150lhd. Water rights, corporate powers, 5OO11l, 5002a.
State departments, officers, employes, etc., Wife's consent, when necessary, 6171j.

7085a, 7085c.
State expert printer, 7085a, 7085b.
State forester, 2676d.
State highwav engineer, 6904%d.
State inspector of masonry, etc., 7085a, 7085b. SALT COMPANIES

Assistants, 6394ddd.
.

General provisions, 1303 to 1308a.

State inspector of mines, 7085a, 7085b. Borrowing money, 1307.

State insurance commissioners, 4878. Discrimination prohibited, 1308.

State librarian, 7085a, 7085b. Eminent domain, 1306.

State purchasing agent, 7085a, 7085b. Financial powers, etc., 1307.

Chief clerk, 7085a, 7085b. Incorporation, 1303, 1304.

Porter, 7336. Mortgages, 1307.

State registrar of vital statistics, 4524c.· Powers, 1305 to 1307, 1308a.

Deputy, 4524e. Stock, 1307.

State revenue agent, 7085a, 7085b. SALT WATER
State superintendent of public instruction,

7085a, 7085b.
State tax commission, 7085a, 7085b.
State tuberculosis sanitarium, superintendent,

7085.a, 7085b.
.

Stenographers, 1925.
Courts of civil appeal, 1606.
Supreme court, 1539.

Store-keepers and accountants of state insti- SAND
tutions, 7327.

Superintendent of public buildings and
grounds, 7085a, 7085b.

Superintendent of State .Home for Lepers, SAND COMPANIES
2321hd.

Superintendent of state orphan's home,
7085a, 7085b.

Superintendents and other officers of state
colony for the feeble-minded, 232c.

SuI Ross Normal College, president, 2717 %, d.
Tick eradication inspectors, 7314i.
Treasurer, commissioners' courts, powers, p.

958, note.

Wareb,ouse and marketing department, chief SANITATION
.

clerk, 7085a, 7085b.
Manager, 7085a, 7085b.

Warehouse examiners, 7827i.
Water appropriation claim employes, 5011%ii.
Water commissioners, 5011%rr.

Assistants, 5011%tt.
Water improvement district employes, 5107-

115.

SALES

See Execution; Executors- and Administra-
tore; G'I{ardian and Ward; Sequestration.

Drainage district bonds, 2600.
Evidence, admissibility, p. 910, note.
E.xooutors and .administrators, eompletlon,

what constitutes, p. 784, note.
Foreign. wills, power, 7878a.

Validation, 7878b.
Fraudulent, 3971-3973.
Hides imported from Mexico, 7287.
Merchandise in bulk, 3971 to 3973.
Mines and Minerals, p. 1378, note.
Notices, posting, publication not in lieu of,

when, 6016%.
Public lands, by counties, 5402.
Public utilities, corporate powers, 1024a.
Water improvement districts bonds 5107-

67.
"

Property, for taxes, 5107-46, 5107-:-47.

SALOONS
See Intoxicating Liquors.

Changing into fresh water, 4993.

SAM HOUSTON MEMORIAL FUND

Establishment, 4607b.

SAN ANTONIO

Charter, validation, 1096j.

Corpus Christi Bay, taking, 402H.
Nueces Bay, taking, 40211.

Discrimations prohibited, 1308.
Elminent domain, 1306.

-

Financial powers, 1307..
Incorporation, 1303, 1304.
Powers, 1305, 1308a.

SANITARY CODE

See Health.

See Health.

SANITARIUMS
State tuberculosis sanitarium, accommodations

for members of fraternal .societies, 239v to
239x.

SAVINGS BANKS

Bee Savings Departments.
Amount of deposits to be kept by bank in

savings department, 435.
Deposits, investment, federal farm loan bonds,

3832%.
Savings departments, .435.

SAVINGS DEPARTMENTS
See Banks.
Amount of cash on hand, 435.
Deposits, investment, federal farm loan bonds,

3832%.

SCAB
Live stock sanitary commission, duties, 7314b.
Sheep, 7314j to 7314l.

Dipping, 7314p.

SCALES
Compliance with act·prerequisite to suit,

7827f.
Cotton and farm products, inspection, ·7827f.
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SCHOLASTIC CENSUS

General provisions" 2774.

GENERAL INDEX

[References are to articles, except wher� otherwise indicated.]

SCHOOLS AND SCHOOL DISTRICTS
See Oities, Towns and Villages; (lommiesion

ere' Courte ; Normal Schools; Universitjy
o] Texas.

Public free schoot lands, see Public Lands.

Agricultural tracts, acquiring land for, 2903c.
Appeals, 2749h.,
A.ttendance, compulsory, 2779a to 2779h.

'State aid, 2726�.
Vaccination requirement, validity, p. 742,

note.
A.ttendance officer, election, 277ge.

Investigating absences, 2779d'.
Powers and duties, 2779f.
Reports, 2779f.
Salary, 277ge.

Bonds, water improvement sinking fund, in-
vestment in, 5107-113.

Boundaries, ad valorem tax, 925.
Changes in, record of school districts, 2749c.
Oities, towns and villages, exclusive control,

2876 to 2880.
Taxes, 925.

Classification, 2749b.
Joint meeting of county and district trus

tees, 2749c.
Common school districts, bonded indebtedness,

inclusion in city or town, apportion
ment, 2815c.

Bonded indebtedness, towns, etc., incorpo
rated for free school purposes only, lia
bility, 2815d.

Bonds, investments in, school land funds,
5402.

Oounty line districts, 2815a.
Eminent domain, playground sites,' etc.,

2903c.
Free text books, 2904r-2904w.
High schools in, 2849b, 2849bb.
Inclusion in city or town, effect, 2815c.
Playgrounds, acquiring' ground for, 2903c.
Real property, inclusion in city or town,

agreement regarding, 2815c.
Trustees, 2819 to 282l.

Election officers, appointment, 2819.
'

Election returns, duties, etc., 2819,
..

2820.
Injunction, 282l.
Official commissions, 2820.
Removal, 2821:
Temporary appointment, 2821.
Vacancy, 2821.

Validation, 2817a.
Compulsory attendance, 2779a, 2779h.

Elxemptions, 2779b.
Listing children of school age, 2779g.
Partial invalidity of act, effect, 2779h.
School attendance officer, 2779d, 277ge,

2779f.
Unexcused absences, reporting, 2779g.

Compulsory education, temporary absence, ex

cuses, 2779d.
County auditor, ledger and bond register,

1467a.
County board of education, common school

district trustees, appointment, 282l.
Records, 2749j.

SCHOOLS AND 'SCHOOL DISTRICTS
(Cont'd)

Secretary, duties, 2749j.
County institutes, instructor in agriculture re

quired, 2783.
Oounty school trustees, 2749a.

Appeals, p. 718, note, 2849h.
Appointment, 2749a.
Apportioning school funds, 2749g.
Attendance officer, election, 277ge.
Classifying schools, 2749b.
Common county line districts, powers, etc.,

2815a.
:Oompensation, 2749i.
Conflicting laws, repealed, 274m.
Oonsolidating school districts, 2749c.
Corporate existence, 274ge.
Courses of study, '2749b.
District court, supervisory control, 2749d.
Election, 2749a, 2749j.
Eminent domain, playground sites, etc.,

2903c. I

Free text books, 2904r-290'4w.
Joint meeting with district school trus-

tees, 2749c.
Majority vote to decide, 2749k••
Meetings, 2749i.
Name, 274ge.
Number, 27�9a.
Oath, 2749j.
Organization, 2749j.
Partial invalidity of act, effect, 27491.
President, 2749j.
Qualifications, 2749j.
Quorum, 2749k.
Real property, acquiring for playgrounds,

etc., 2903c.
Record of proceedings, 2749f.
School districts, consolidation, 2749c.

District courts, power, 2749d.
Subdivision into, 2749c.

School funds, apportionment, 2749g.
Secretary, county superintendent, designa-

tion" and duties, 2749c, 2749f.
Term, 2749a.
Title to school property vested in, 274ge.
Vacancies, how filled, 2749k.
Warrants, compensation, 2749i.

County Superintendent of Public Instruction,
appeals from, 2749h.

Attendance officer, performing duties of,
277ge.

Classification of schools, 2749b.
Oounty school trustees, secretary to, 2749c.
Courses of study, 2749b.
Elections, common school district trustees,

notification of election result, 2820.
Forgery, p. 721, note.

Listing children of scholastic age, 2779g.
Scholastic census, 2774.
School funds, apportionment, 2749g.
Secretary of county board of education,

duties, 2749j.
'

Secretary of county'school trustees, desig
nation and duties, 2749f.

Text books, furnishing to poor children,
2779c.

Transferring children between 'districts,
2749c.

Vol. 1 contains Arts. 1 to 4607¥ad. Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g... Pages 1008 to 1676.
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SOHOOLS AND SCHOOL DISTRICTS
(Oont'd)

Courses of study, 2749b, 2783.
History of Texas, 2903a, 2903b.
State aid, 2726c.

District school trustees, classification of
, schools, 2749b.

Joint meeting with county school trustees,
2749c.

Eminent domain, playground sites, etc., 2903c.
Employment agency fund, transfer, 5246-96.
Equipment, state aid, 2726c.
Exclusive control by cities and towns, arti

cle 2876 repealed, 2880.
Independent districts, 2876 to 2880.
Taxes, 2876 to 2880.

Assessment and collection, 2879.
Election, 2876 to 2880.

Majority vote, 2876.
Number of elections, 2876.
Voters, eligibility, 2876.

Levy, 2876 to 2879.
Rate, 2876 to 2879.
Trustees determine amount necessary,

2879.
Trustees, tax rate, determination, 2879.

High schools, county school trustees, joint
meeting with district trustees, 2749c.

State aid, apportionment privileges, 2726h.
High schools in common school districts,

2849b, 2849bb.
Classification, 2849b.
First class, 2849b.
Second class, 2849b.
Subjects taught, 2849bb.
Terms, 2849b.
Third class, 2849b.

History of Texas, instruction, 2903a, 2903b.
Independent districts, agricultural tracts, ac

quiring land for, 2903c.
Attendance officer, election, 277ge.
Board of equalization unnecessary, p. 166,

note.
Bonded indebtedness, inclusion in city or'

town, apportionment, 2815c.
. Bonds, deposit by county depositories,

2443.
Deposit by' state depositories, 2425.
Investments in, school land proceeds,

5402.
Water improvement sinking fund, in

vestment in, 5107-113.
Census, 2774.

Collateral attack, p. 737, note;
Contracts, validity, pp. 734, 737, notes.
Elections, returns, canvass, 2887.
Eminent domain, playgrounds, sites, etc.,

2903c.
Equalization boards, p. 737, note.
Exclusive control of schools, cities and

towns, 2876 to 2880.
Free text books, 2904r to 2904w.
Inclusion in city or town, effect, 2815c.
Playgrounds, acquiring' ground for, 2903c.
Powers, P. 737, note.
Real property, acquiring for playgrounds,

etc., 2903c.
'

Inclusion in city or' town, agreement
regarding, 2815c.'

Scholastic census, 2774.
Superintendent, attendance officer, per

forming duties of, 277ge.

1769

SCHOOLS AND SCHOOL DISTRICTS
(Co.nt'd)

Superintendent or principal listing chil
dren of scholastic age, 2779g.

Taxation, constitutionality, p. 738, note.
Treasurers, 2771.

Reports, p. 737, note.
Trustees, 2887, 2889.

Appointment of election officers, 2887.
Approval of treasurer's bond, 2771.
Attendance officer, election, 277ge.
Census trustee, 2774.
Election, 2887.

'

Eminent domain, playground sites, etc.,
2903c.

'

Free text books, 2904r to 2904w.
Terms of office, 2889.

Kindergartens, conflicting laws repealed,
29091hb.

Cost, 2909%.
Establishment, '29091h.
Government, 29091h.
Partiai.invalidity of act, effect, 2909%b.
Petition for, 2909lh.
Scholastic census, effect on, 29091h.
School funds, effect on, 2909%.
Teachers, 29091ha.

Location, state aid, 2726c.
Municipal districts, 925.
Parties, enjoining collection of taxes, p. 424,

note.
Playgrounds, acquiring ground for, 2903c.
Pupils, classification not to' prevent school

facilities, 2749b.
Compulsory attendance, 2779a, 2779b.
Listing children of school age, 2779g.
Temporary absence, excuses, 2779d.
Transfer between districts, 2749c.
Vaccination, pp. 158, 723, note.

Scholastic census, 2774.
Census trustee, administering oaths, 2774.

Appointment, 2774.
Duties, 2774.

Kindergartens, effect on, 2909lh.
Manner of taking, 2774 .

School boards, building plans, state inspec
tor of masonry, etc., to assist, 6394dd.·

School districts, agricultural tracts, acquiring
land for, 2903c.

Consolidation, 2749c.
District courts, control, 2749d ..

High schools, 2849b, 2849bb.
Independent, 2876 to 2889.
Scholastic census, 2774.
Subdivision, etc., 2749c.

School funds, apportionment, 2726b� 2726h,
2749g.

Birth certificate fees, 4553a (Rule 5Oa).
Country schools to share, 2726h.
Death certificate fees, 4553a (Rule 50a).
High school aid, state aid, 2726h.
How constituted, deposits forfeited by bid

ders for text book contracts, 2909hh.
Proceeds of recovery on text books,

contractors' bond, 2909j.
'

Kindergartens, effect on, 29091h.
Proceedings under Mine Act, 5904q.
State training school for negro boys, trans

fer to, 5234%b.
Treasurers, bonds, 2771.

Independent districts, 2771.
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[References are to 'articles, except where otherwise indicated,]

SCHOOLS AND SCHOOL DISTRICTS
(Cont'd)

School houses, elections, use for, 2919a.
Fire escapes, 3934% to 3934lhe. See

Fire Esocoee.
Pipe lines not to pass through, 1306.
State aid, 2726c.

School lands, lien for purchase price, 5428a.
Sales, lien for purchase price, subrogation,

5428d.
Payment by third party, 5428b to

5428d.
Validation, affidavits and settlement,

5416b, 5416d.
National guard members, 5416c.
1894 patents, 5449c.
Resales, 5425a.
Residence, 5435f.
Settlement, 5416e.
Transfer before occupancy com

pleted, 5435h.
Transfer within one year, 5435g.

School property, contractor's 'bond, p. 735,
note.

-

Contractor's bondv , surety's liability, p.
738, note.

Title vested in county school trustees,
274ge.

State aid, amount, 2726b.
Applications, 2726b.
Appropriations, 2726a.

Rural school supervisors, 2726L
Assisting school communities, 2726e.
Conflicting laws repealed, 2726j.
Distribution, 2726b.
Investigating schools making applications,

2726e.
Partial invalidity of act, effect, 2726j.
Reports by depositories, etc., 2726g.
Rules and regulations, 2726b.
Rural . school supervisors, appointment,

2726i.
Appropriations, 2726i.
Assisting school communities, 2726e.
Qualifica tions, 2726i.
Salaries, 2726i.

. Traveling expenses, 2726i.
'Second aid, 2726f.
Standards required, 2726c.
State board of education, duties, 2726b,

2726d, 2726i.
.

State Superintendent of Public Instruc
tion, duties, 2726b, 2726e, 2726f, 2726g.

Warrants, 2726g.
State Board of Education, appeals, 2749h.

Appeals from cancellation of teachers' cer

tificates, 2814.
State aid, duties regarding, 2726b, 2726d,

2726i.
Vocational education, powers and duties,

2909%b to 2909%e.
State department of education, certificate of

""'approval of classification of high schools,
2849b.

State aid, duties regarding, 2726b.
State Superintendent of Public Instruction,

appeals, 2749h.
Classification of schools, 2749b.
Consolidating school districts, duties,

2749c.

SCHOOLS AND SCHOOL DISTRICTS
(Cont'd)

County school trustee elections, preparing
ballot, 2749a.

Forms and blanks, prescribing, 2779g.
Inspecting approved schools, 2806.
Membership on text-book commission,

2909a.
Reinstating teachers, certificate, 2814.
Salary, 7085a, 7085b.
School attendance officer, reports of',

2779f.
School funds, notice to county school trus

tees, 2749g.
South Texas State Normal College and

Stephen F. Austin State Normal Col
lege, locating committee, 271714c.

State aid, duties regarding, 2726b, 2726e,
2726f, 2726g, 2726i.

State text book commission, minute book
of, 2909b.

Teachers' certificates, appeals to board of
education, 2814.

Cancellation, 2814.
Inspecting approved schools, 2806.

Texas history course, duties, 2903b.
Text books, circular letter list, 2909ii.

Filing copies, 2909i.
Vocational education, 2909%e.

State text-book commission, 2909a to 29090000.
Advertisement for bids, 2909cc.
Affidavits, members, 2909b.

Persons procuring book contracts,
2909d.

Agreements between purchasers, filing,'
2909g.

Appointments, 2909a.
Bids, advertisement, 2909cc.

Affidavit, 2909d.
Delivery, 2909d.
Deposits, 2909cc, 2909hh.
New bids, 2909dd.
Opening, 2909d, 2909dd.
Submission, 2909cc.
Sworn statement, 2909g.
Tax payment required, 2909d.

Books, additions to, 2909c.
Adopted, how long used, 2909k.
Bids, constitutional amendment, ef·

fect of, 290900.
Changes, 2909b.
Circular letter list, 2909ii.
Conforming to sample, 2909i.
Contracts, clause authorizing revision,

2909c.
Proclamation, 2909i.
Recording, 2909h.
Restrictions, 2909k.

Discount from prices, 290900.
Examination, 2909dd, 2909jj.
Exchange of old, 290ge.
Filing copies by state superintendent,

2909i.
Manufacture, place of, 2909000,

29090000.
Price printed on, 2909jj.
Prices, 290900 to 29090000.
Procured from other -sources, 2909k.
Purchase from trusts, prohibited,

2909g.
Vol. 1 oontains Arts. 1 to 4607lhd, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.



GENERAL INDEX 1771
[References are to articles, except where otherwise indicated.]

SCHOOLS AND SCHOOL DISTRICTS

I
SCHOOLS AND SCHOOL DISTRICTS

(Cont'd) (Cont'd)
State text-book commission (Cont'd) Text books, additions, 29o.9c.

Books (Cont'd) A.doption, 2909dd.
Rules regarding, 2900bb.. Bids, constitutional amendment, effect,
Selection and adoption, 2909dd. 290.900.
Superseding, two-thirds vote neces- Bids and contracts, 29o.9cc to 29o.9n.

sary, 29o.9b. Books adopted, how long used, 2909k.
Tax payment required, 2909d. Changes, etc., 29o.9b, 29o.9c, 290gee.
Uniform system, selection, 2909bb. Circular letter list, 29o.9ii.

Chairman, governor to be, 29o.9b. Conforming to sample, 2909i.
Contractors, compensation from proceeds Contracts, restrictions, 29o.9k.

of sales of books, 29o.9gg. Depositories, 29o.9j.
Depositories, ete., establishment, 2909ti. Discount from price, 290.900.
Failure to supply books, 29o.9j. Examination, 29o.9dd.
Joint agency or depository, 29o.9j. Exchange, 29o.ge.
Process, service on secretary of state, Price, 2909jj.

29o.9nn. Filing away copies, 29o.9i.
Contractors' bonds, 290.9£. Free, elections, ballots, 2904s.

New, 2909f. Elections, clerks, 29o.4t.
Suit on, 2909£, 2909ff, 2909g, 2909j. Judges, 2904t.

.

Contracts, cancellation, 29o.9n. Majority vote sufficient, 2904u.
Duplicates, 29o.9h. Method, 2904r.
Proclamation, 29o.9i. Notice, 2904t.
Provide for exchange of old books, Order for, 2904r.

290ge. Petition, 2904r.
Provide for revision of books, 290gee. Qualified voters, 2904u.
Restrictions, 29o.9k. Returns, 29o.4u.
Signing, 2909h. Furnishing without election, 2904w�

Disqualification of members, 2909d. Purchase, 29o.4v.
Duties, 29o.9a. Warrants, 29o.4v.
Eligibility, 2909a. List of, 2909ii.
Establishment, 29o.9a. Manufacture, place of, 290.9000, 29090000.
How constituted, 29o.9a. Poor children, furnishing, 2779c.
Interest in contracts, disqualification of Price, 29o.9ff, 290.900 to 290.90000.

member, 2909d. Price printed on, 29o.9jj.
Meeting, 2909a. Procured from other sources. 2909k.
Members, disqualification, 2909d. Purchase from trusts, 2909g.

Interest in books prohibited, 2909b. State text-book commission, 29o.9a to
Teachers, 290.90. 29090000.

Minute book, 2909b. Subjects included, 29o.9bb.
Name, 2909a. Superseding, two-thirds vote of commie-
Price of books, 29o.9ff. sion required, 29o.9b.
Rules, 2909a, 29o.9j. Supplementary reading books, 2909c.
Secretary, superintendent of public in- Supplying, rules, 2909'j.

struction to be, 2909b. Uniform system, 2909bb.
.

Stenographer, 290.90. Trustees, common school districts, 2819 to
Supplementary reading books, 29o.9c. 2821.
Teacher members, compensation, 29090. Independent districts, 2887, 2889.
Term of office, 29o.9a. Venue, suits against, p. 422, note.
Vacancies, 2909a� Vocational education, accepting Federal Act,

State Training School for Negro Boys, 5234lh 2909%.
to 5234lhb. See State Training School for Appropriations, 29o.9%c, 2909%d.
Ne;gro Boys. Co-operation with federal authorities,

Studies prescribed, 2783. 29o.9%b.Summer normal institutes, instructor in agri- Expenditures, 29o.9%d, 2909%e.
cult,:re required, 2783. Funds, custody, 29o.9%a.TaxatIon, ctties and towns, 925. State board of education, powers and du-

Constitu�ionality. l?' 738, note. ties, 2909%b to 29o.9%e .

. Retroactive operation of act, p. 733, note. Vouchers examination by county auditor,
State aid, 2726c. 1468

'

Teachers, abandonment of contracts, 2814.
.

Certificates, based on college degrees, etc., SEALSfees, 280.6.
Cancellation, 2814.
Reinstating, etc., 2814.

Kindergartens, 29o.9lha.
Reporting unexcused absences, 2779g.
IState aid, 2726c.
Vocational education,

2909%e.
Teachers' institutes, instructor in agriculture

required, 2783.

appropriations,

Board of water engineers, 4995d.
Cities, towns and villages, 774b.
Commissioner of markets and warehouses,

7827bb.
County courts, El Paso County court at law,

1811-141.
Harris County at Law No.2, 1811-53f.
Jefferson County .Court at TAW, 181l-127.

Industrial A.ccident Board, 5246-49.
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Agent for service of process, text-book con-

tractors. 2909nn. SERVANTS

Anti-trust conviction of foreign corporation,
permit to successor; 780.5.

Contracts, approval, 7337.
Elections, consolidation of cities, duties,

1096lhd. _

Primary, returns certified to, 3136.
Enrolled bills, carbon copies, state printer,

43o.6a.
Fees, 3837.

Corporate charters, etc., 3837. See Accousite; G1tardian and Ward.
Recording certificate, city consolidation

SEWERSelection, 1o.96lhd.
Franchise tax, foreign corporations, 7394.
Incorporation of Farmers' Co-operative Soci-

eties, 14lhc, 14lhd.'
,

Proclamations, impeachments, 6017b.
Railroads, decrease of stock, filing affidavit

with, 6464a. SHEEP

Removal, 6017 to 6017b. , See Stock Laws.
School books, affidavit of persons procuring

contract, 29o.9d.
Contract and bond, 29o.9f, 2909h.

State boardof public accountancy, certificates
of appointment, 6379c.

Filing by-laws, etc., with, 6379c.
Filing oaths with, 6379c.
Registration, copy, 637ge.

Statement of finances of Farmers" Co-opera
tive 'Societies, 14lhd.

.

State text-book commission, filing affidavits of
members, 29o.9b.

Warehouses, co-operative associations, issuing
charter, 7827g.

-

SEARCHES AND, SEIZURES
Hides imported from Mexico, 7284 to 7289.
Live stock removed from quarantine district,

7314n.

SEATS
Female employes in certain establishments,

5246c.

SECRETARY OF STATE

SECTARIAN INSTRUCTION

Text-books to be nonsectarian, 2909bb.

SECURITIES
See Insurance.

Taxation, situs, p. 10.56, note.

SECURITY

Public deposits, federal farm loan bonds,
3832lh;

SEIZURE

See Searches -and Seizures.

SEMINARIES

Fire escapes, 3934lh to 3934lhe.
Escapes.

See: Fire

SENATE

See Legislature.

SENATORIAL DISTRICTS
Apportlonment table, pp. 7, 8.

SEQUESTRATION
Discontinuance during vacation, effect,' p. '438,

note.
Fire escapes, buildings without, 3934lhe.
Harmless error, p. 1550., note.
Pleading, variance, p. 1548, note.
Wrongful, liability, p. 1548, note.

SEPARATE PROPERTY
See Husband and Wife.

See Labor.

SET-OFF AND COUNTERCLAIM
Costs, effect on, p. 60.9, note.

County courts, jurisdiction, p. 365, note.
Pleading defensive matter, 1828.
Prison commission, .suits by, 6231a.

SETTLEMENTS

See Oities, Towns, and Villages.
Cities and towns, ad valorem tax to purchase,

925.
Alienating property, etc., 774c.

Elections, etc., 7234.
Scab, 7314j to 73HZ.

Dipping, 7314p.

SHERIFFS

Agent of county, p. 254, note.
Animals with glanders or anthrax, destruc

tion, 7314dd-d.
Attendance upon courts! El Paso County

Court at law, 1811-141.
Harris County Court at Law No.2,

1811-53g.
Jefferson County Court at Law, 1811-127.

Compensation, commissioners' courts, powers,
p. 957, note.

Deputies, additional during war, application,
7125a, 7125b.

Additional during war, number, 7125c.
Qualifications, 7125b.
Revoking order for, etc., 7125c.

Deputies, animals with glanders or anthrax,
destruction, 7314ddd.

Fees, seizing live stock, 7314n.
Jefferson County Court at Law, 1811-

127.
Jurors, custody, 5158�e.
Live stock quarantine, seizing animals,

"7314n.
Live stock, seizure, failure to dip, 7314n,

Deputies and assistants, 390.3.
Fees and mileage, 388�. " ""

Fees, Harris County Court at Law No.2,
1811-53g. -

,

Impounding live stock, 7248a..

Maximum, 3883.·, ,

Prairie dog extermination, 632Sc. ,

Seizing live stock, 7314n.,
Tax deeds in water ,improvement districts,

510.7-48.

Vol. 1 contains Arts. 1.to 46?n��� "p�ges 1'to 1007; Vol: 2, Arts. 4608 � 7886g, Pages 1008 to 1675.
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SHERIFFS (Cont'd) STATE

Home Guard, calling, 4607lha. See Attorney General; Oomptroller of Public
Jurors, custody, 5158lhe. Accounte ; Secretary of State; State

Summoning, 5158lhc. Boards ; State Institutions; ,state Librari-

Liability of plaintiff in attachment for acts an; State.officers�· State Purchasing Agent�·
of, p. 63, note. State R(JA,lroads; State 'I'reasurer; State

Live stock, impounding, duties, fees, etc., 'I'uberouioeis Sanatorium�' 'I'aeation, and

7248a, 7250, 7252a, 7253. other specific titles.

Quarantine, seizing animals, '7314n. Insurance commission, see Insuranoo.
Motions against, sufficiency, p. 359, note., Actions, contesting validity of bonds of wa-
New judicial districts, 30. tel' improvement district, 5107-60.
Prairie dogs, extermination, 6328b, 6328c. Title. to certain waters in, 4991.
Receivers, qualifications as, p. 661, note. Water divisions of, 4995a.
School attendance officer, performing duties

of, 277ge.
Tax deeds, water improvement 'district, 5107-

47, 5107-48.

SHIPPING

See Boats ; Navigation Districts; Vessels.

SHIPS

STATE ARCHITECT
Plans and specifications of hospital for ne

gro insane, 107g.

STATE BANKS
See Banks.

STATE BOARD OF EDUCATION
See Sohools and School Districts.

Incorporation of companies to construct, etc.,
1121 (l1a). STATE BOARDS OF EXAMINERS

See Embalmers; Schools and SCMol Dis-tricts.
SHRIMP

See Fish, Oustere, etc.

SIGNATURE

STATE BOARD OF HEALTH
See Health.

Inventory of community property" necessity, ST�i:�:OARD OF LmRARY EXAMI

p. 788, note.
Judges, statement of facts, necessity, p. 636,

note.
Requested instructions, necessity, p. 544, note.
Statements of facts, judges,. p', 636, note.

SINKING FUNDS
See Bonds.

SLANDER
See Libel and Slander.

SOCIETIES
See .Associations; 0orporations; Fraternal

Benefit Societies; Religious Societies, and
other specifio titles.

SOLDIERS
See Pensions.

'

Citation, time to answer, 1868a.
Confederate pensions, 6267 to 6279a.
Foreclosure sales, confirmation, 3759a, 3759b.

SPAIN
Public land grants, validation, 5393a, 5393b.

SPECIAL JUDGES
District courts, 1676.

SP�CIFrC PERFORMANCE
Variance, p. 785, note.

SPIRITUOUS LIQUORS
See Intoxicating Liquors.

SPLENETIC FEVER
Live stock sanitary commission powers and

duties, 7314 to 7314s.
'

Chairman, 1498lhd.
County librarians, certificates of qualification,

1498lhc.
Duties, 1498lhd.
Establishment, 1498lhd.
Meetings, 1498lhd. •

Members, terms, compensation, etc., 1498lhd.

STATE BOARD OF PARDON ADVIS
ERS

See Pardon.

STATE BOARDS
See Bmbalmere; Health; Normal Schools;

Pardon; Pharmacy; Physicians and Sur
geons; Publio Aocountasue : Schools- and
Sohool Districts.

Attorney general to advise, 4418a.
Library examiners, 1498lhd. See State Board

of Library 'Examiners.
Nurse examiners, 5739.
Pardon advisers, 6086., ,

Pharmacy, fees, 6292.
Text book commission; 2909a to 29090000.

See Schools and School Dis-tricts.

STATE 'COLONY FOR 'FEEBLE MIND
ED

See Insane Persons.

General provisions, 232a to 232g.

STATE COMPTROLLER

Sfje OorrvptroUer of PubUc Aooounts.

STATE COU�CIL OF DEFENSE

Appointment, 7150lh.
Appropriations, 7150lhe.
Assistants, employment, 7150lhc.

,

Chairman, approving expenditures, 7150lhd.
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STATE COUNCIL OF DEFENSE (Cont'd) STATE LIBRARIAN

Clerks, employment, 7150¥�c. County libraries, supervision, 1498%h.
Creation, 7150lh. Salary, 7085a, 7085b.

Duties, 7150%b.
Expenditures, 7150lhd.
Governor, appointments by, 7150%, 7150%a.

Approving expenditures, 71501hd.
Number, 7150%.
Per diem, members not to receive, 7150%c.
Qualifications, 7150%.
Salary, members not to receive, 7150¥2)c.
Term of members, 7150%a.
Traveling expenses, 7150%c, 7150%d.
Vacancies, 7150%a.

STATE DEPA�TMENTS
Attorney general, 4418a.
Salaries, expenses, etc., 7085a to 7085e.

STATE DEPOSITORIES

See Depositories.
General provisions, 2425.

STATE FIRE MARSHAL
See Ineurance,
Powers and duties, 4881, 4882.

STATE.HEALTH OFFICER

See Health.

STATE HOME FOR LEPERS

General provisions, 232% to 232%f.
Commission for selection of site, 232lh.
Disbursements, how made, 232%e.
Erection of buildings, 232lh a.

Expenditures, how made, 232%b.
Selection of site, 232%.
Superintendent, 232%d.
Treatment of inmates, 232%lc.

STATE HOSPITAL FOR CRIPPLED
AND DEFORMED CHILDREN

Appropriation, 239%c.
Establishment, 239%.
Inmates, 239lha.
Lease 'of building; 239%a.
Management and control, 239%a.
Rules and regulations, 239%b.

STATE INSTITUTIONS
See Blind Asutum«; Oonfederate Home;

HOnte tor Lepere; Normal' Schools; Or
phan Asylums; State 'I'uberoulosie Sana
torium; Unwersity of Texas.

Lwnatic asylums, see Insane Persons.
Attorney general to advise heads and boards

.

of, 4418a.
Commissioners, .removal, 6017 to 6017b.
Females, hours of labor, 5246a.

Partial invalidity of act, effect, 5246<!c.
Seats for, 5246c.

Supplies, 7325 to 7337.
Trustees, removal, 6017 to 6017b.

STATE INSURANOE COMMISSION.
See Insurance.

STATE INSURANCE COMMISSIONER
See Insurance.

STATE LUNATIC ASYLUM
See Insane Persons.

STATEMENTS
See Reports.

STATEMENTS OF FACTS
Certification by attorney, necessity, p. 632,

note.

Judge's certificate, necessity; p. 636, note.
Party appealing without bond, 2071.

STATE MINING INSPECTOR
See Mines Glnd Minerals.

STATE NORMAL SCHOOL BOARD OF
REGENTS

See Normal Schools.

STATE NORMAL SCHOOLS
See Normal Schools.

STATE OFFICERS.
See Attomey General; Bonds; Oommission

er of Agrioultwre; Oommissioner of Insur
ance and Banking; Oomptroller of Publio
Accounts; Eees ; Officers; Salaries; Sea
retary of State; State Treasurer.

Appellate jurisdiction of supreme court in
cases involving title, 1521.

Attorney General, 4418a.
To advise, 4418a.

Death, reviving suits against, 2099a to 2099c.
Elections, primary, 3136.
Fees, 3837, 3878, 3883, 3883a, 3903, 3903a.
Official cominissions, fees, 3837.
Purchasing agent, 7325 to 7337.

STATE PRINTER

Enrolled bills, carbon copies for, 4306a.

'STATE PRISON

See Penitentiaries.

STATE PURCHASING AGENT
General provisions, 7085a, 7085b, 7325 to

7337.
Appointment, 7325.

.

Bids, advertisement for" 7328.
Requisites, 7328.

Chief clerk, bond, 7336..

Salary, 7085a, 7085b.
Clerks, etc., 7336. ,

Contracts for supplies, how made, 7328, 7333,
7335.

Emergency purchase, ,73m�.
Institutions, subjects, 7337.
Interest in contracts, etc., 7325.
Perishable supplies, 7335.
Porter, 7336.
Rebates, 7325.
Reports to by store-keepers, 7327.
Reports to Governor, 7336.
Salary, 7085a, 7085b, 7325.
Store-keepers, 7327.

,

Term of office, 7325.

Vol. 1 contains Arts. 1 to 4607%d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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STATE RAILROAD

Bonds, attorney general's approval, 6745k.
Countersigning by governor, 6745k.

Issuance, 6745g.
Redemption, 6745k.

Terms, 6745k.
Control, 6745g.
Convict labor, 6745k, 6745m.

County attorney, eminent domain, duties, and

fees, 6745j.
Deeds, form, 6745j.
Donations, acceptance, 6745l.
Eminent domain, 6745i, 6745j.
Equipment, . 6745h.
Extension, 6745g, 6745h.
Gifts, acceptance, 6745l.
Lease, 6745g.

.

Maintenance, 6745h.
Mortgages, 6745g, 6745k.
Operation, 6745h.
Railroad commission, powers, 67450.
Repeal, 6745n.
Sale, 6745g.
State's credit withheld, 6745g.
Telegraph and telephone line, 6745h.

STATE RANGERS
See Rangers, State.

STATE RECLAMATION ENGINEER
See Levees.

STATE REVENUE AGENT

See 'I'aeation,

STATE SUPERINTENDENT OF PUBLIC
INSTRUCTION

See Schools and School Districts.

STATE TAX COMMISSIONER

See 'I'tueation,

STATE TEXT-BOOK BOARD

See Schools and School Districts.

STATE TEXT-BOOK COMMISSION

General provisions, 2909a to 29090000. See
Schools and School Districte.

STATE TRAINING SCHOOL FOR NE-
GRO BOYS

Establishment, 52341h.
Government, 52341h.
Land, equipment, etc., 52341hb.
School funds, 52341hb.
Transfer of inmates to, 5234%a.

STATE TREASURER
Cotton, destruction, pink boll. worm, 4475f.
Expenditures on behalf of State Home for

'Lepers, 2321hb, 2321he.
Member of board for selection of site of hoo-'

pital for negro insane, 107g.
Payments to, deposit made by complainant of

discrimination in 'water rates, 5002£.
Prison funds, 6188.
Removal, 6017 to 6017b ..

School contractor's deposits disposition,
2909hh,.

. ,

School funds, vocational education, 2909%,a.

STATE TREASURER (Cont'd)
South Texas State Normal College and Ste

phen F. Austill State Normal College, hold
ing deeds in escrow, 2717�d.

State depositories, 2425 ..

SuI Ross Normal College, holding title in
escrow, 2717%,a.

Vital statistics fund, 4553a (Rule 50a).
Warrants, building inspection charges,

6394dddd.
Pipe lines, supervision, 7321hk.

STATE TREASURY

Cotton, destruction, pink boll worm, 4475f.
Warrants, commissioner of markets and ware

houses, 7827b.

STATE TUBERCULOSIS SANATORIUM

Erection of buildings .by fraternal societies,
239v to 239x.

Superintendent, salary, 7085a, 7085b.

STATE UNIVERSITY
See University oj "I'eeas.
Bureau oj labor statistics, see Labor.

STATE VETERINARIAN

Appointment, powers, 7314.
Assistants, 7314.

STATIONERY
Public improvement districts, county auditor's

duties, 1494d.
.

STATISTICS

Vital, see Health.

STATUTES
See Laws.

Amendment, validity, p. 1267, note.

Construction, cumulative, birth and death reg-

istration, 4524g.
.

'Cumulative, confederate pensions, 6279a.
Converting railroad freight, 6559c.
Mechanic's lien law, 5623b, 5639£.
Pink boll worm, 4475k.
Pipe lines, petroleum, 7321hl.
Railroad spur tracks, etc., 6716h.
Road bonds, 637f.

Partial invalidity of act, pp. 1268, 1271.
Compulsory school attendance, 2779h.
Converting railroad freight, 6559d.
Co-operative savings and contract loan

act, 13131hz.
County library act, 14981hu.
County school trustee act, 2749l.
Fruit and vegetable standards, etc., 7846g.
Kindergarten act, 29091hb.
Levee improvement district, 1271, note.
Live stock quarantine law, 7314q.
Mechanic's liens, 5623d, 5639h.
Motor

.

vehicle registration, 70121hi,
70121hs.

Pink boll worm, 4475k.
Pipe lines, petroleum, 732%m.
Receivership proceedings against city, p.

176, note.
Road bonds, 637£.
State aid to schools, 2726j.
Warehouse act, 7827uu.
Waters and water courses, 5011%vv.

.

Workmen's compensation, 5246-89.
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STATUTES (Cont'd)
Repeal, birth and death registration act,

4524g.
Retroactive operation, detaching territory

.
from city, p. 153, note.

Taxation, p. 733, note.

Special laws, validity, p. 1263, note.

Title, constitutionality, p. 175, note.

County school trustees act, p. 718, note.

Insurance, p. 1075, note.
Sufficiency, p. 1010, note.

Validity, presumptions, p. 255, note.

1776

STAY OF PROCEEDINGS
Appeals, appointment of receivers and trus

tees, 20791'1-.

STEAMSHIP COMPANIES

Wages, semi-monthly payment, 5246--98 to
5246-100. See Wages.

STENOGRAPHERS
Appointment, validity of act regarding, p.

456, note.
County auditor, appointment and pay, 1494g.
Courts of civil appeals, 1606.
Fees, 1925.

Appeal without bond, 2071!
Militia, salaries, 5767a.
New judicial districts, 30.
Salaries, 1925.
State text-book commission, 29090.
Transcripts, 1925.
Water appropriations claims, 5011lhii.

STEWARDS
State institutions, office abolished; 7327.

STOCK AND STOCKHOLDERS
See Banks; Oorporations; Ineurance; Rail

roads.

STOCK LAWS

See, also, Animals.
Anthrax, appraisal and .destruction of animals,

7314ddd.
Investigation by State Veterinarian,

7314dd.
Appraisers, animals with glanders or anthrax,

7314ddd.
Cattle, importation from Mexico, inspection,

7283.
County Veterinarian, 73140.
Dipping, failure, seizure, 7314n.

Method, etc., 7314p.
Sheep scab, 7314p.

Glanders, appraising animals, 7314ddd.
Destroying diseased animals, 7314ddd.

,

Investigation by State Veterinarian,
7314dd.

Horses, etc., running at Iarge.rin certain coun

ties, 7235.
Impounding live stock, 7248a, 7250, 7252a,'

'

7253.
Inspection of hides and animals, 7�82 to 7289,

7305 to 7305q.
Inspectors of hides and animals, appointment,

7305b, 7305c, 7305e.
.

.

Elections, 7305b, 7305c, 7305e.

STOCK LAWS (Cont'd)
Exemptions, 7305, 7305d.
Fees, 7282, 7305c to 7305f.
Hides imported from Mexico, recovery by,

. importer, 7286 .

Sale, 7287.
Seizure, 7284.

Citation, 7285.
Delivery to owner, 7289.
Procedure, 7285.

Horses, mules, and cattle imported from
Mexico, 7283.

Liability, 7282.
Salary, Nueces county, 7305f.
Term, 7305e.

.

Live stock, redemption, etc., 7248a to 7252a;
Live stock sanitary commission, 7314 to

7314s.
Assistant veterinarians, employment, 7314.

Powers, 7314.
Commissioners' courts, duties, 7314d.
Construction of act, 7314q, 7314s.

,
Con tagious and infectious diseases, 7314,

7314b.
Co-operation of officers, with other states,

7314.
County judge, duties, 7314d.
County veterinarian, reports to, etc.,

73140.
Dipping live stock, 7314b, 7314p.
Duties and powers, 7314 to 7314s.
Inspectors for sheep scab, 7314k.
Moving stock from quarantined buildings,

etc., 7314, 7314h, 7314j, 7314n.
Moving st6ck from quarantine district,

7314, 7314b.
Partial invalidity of act, effect, 7314q.
Permits, moving stock in quarantine dis

trict, 7314h, 7314j.
Powers not abridged, 7314s.

Quarantine districts, 7314, 7314b, 7314g,
7314j.

Quarantine, establishment, 7314b, 7314dd,
7314£, 7314g, 73141.

Lines, 7314.
Removing stock prohibited, 7314b.
Seizure of animals, 7314n.
Shipment of stock from districts, 7314,

7314h, 7314n.
Rules and regulations, 7314.
Salaries, 7085a, 7085b.
'Seizure, duties and powers, 7314n.
State veterinarian, employment, 7314.
Tick eradication, 7314e to 7314i.

Redeeming impounded live stock, 7248a.
Regulations for protection of stock raisers in

certain localities, 7282 to 7289, 7305 to

7305£.
Running at large, hogs, sheep, and goats,

7234. .

Hogs, sheep, and goats, territory with less
than 50 freeholders, 7234.

Horses, mules, jacks, jennets, and cattle,
7235.

.

Electiona, in subdivisions, 7234.
Petition, 7235.

.

Impounding stock, elections, 7250.
Sale, disposition of proceeds,

7252a, 7253.
Trespassing stock, 7250.
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STOCK LAWS (Cont'd)
Seizures, failure to dip, 7314n.

Fees, 7314n.
Lien, 7Y14n.
Moving quarantined animals, 73140.

Selling impounded stock, 7252a.
Sheep, scab quarantine, 7314j.
Slaughter of animals, butchers, bond, records, STREETS

etc., counties exempted, 7184. See Cities, Towns, and ViZlage3.
State veterinarian, investigating glanders and

anthrax,7314dd. STUDENTS

Tick eradication, dipping, method, etc., 7314p. See Normal Sohool«,
Elections, validation, 7314r.
Inspectors, 7314i. SUBCONTRACTORS

Proclamations, admissibility in evidence, See Mecf1,anio's Liens.

7314g. Employment of by employer, effect on rights
Quarantine, movement of stock, 7314h. and liabilities under workmen's compensa-
Zones, establishment, 7314f. tion act, 5246-46.

Quarantine, proclamation, 7314g. Liens, 5621 to 5639h.
Trespass, on ditches, canals, etc., fences,

5011d.
.

. SUBP<ENAS

Veterinarians, state veterinarian, employment, See Witnesses.
7314. Water appropriation contests, power to is-

sue, 5011lhk.

See Warehouees, Warehousemen and Market-
ing.

Pipe lines, petroleum, regulation, 732 lizc.

Salt- water, 4993.
'Storm, flood, or rain waters, 4992, 5001b to SUICIDE

5001p. Insurance, liability exception, p. 1054, note.

STOCK RAISING

Appropriation of waters for, 4994.
Corporations for storage, etc., of water for,

5002.
Diversion of ordinary flow and underflow of

flowing streams for, 4993.
Storage or diversion of storm, flood, or rain

waters for, 4992.

STORAGE

ex.cept where otherwise indicated.]
STREET RAILROADS (Cont'd)

Sale of business, etc., 1024a.
Streets, restoration, p. 160, note.
Subways, p. 161, note.
Wages, semi-monthly payment, 5246-98 to

5246-100. See Wages.

SUBROGATION
Public lands, rights of state, 5428d.
Tax lien, p. 1594, note.

.

Workmen's Compensation, injuries partly due
to third parties, 5246-47.

SUBSCRIBERS
Texas Employers' Insurance

5246-54 to 5246-81.
Association,

SUFFRAGE
See Elections.

STOREKEEPERS AND ACCOUNTANTS SUITS
State institutions, 7327.

STORES

Military, see Militia.
Fire escapes, 3934l1z to 3934l1ze. See Fire

Escapes.
State fire marshal, entry, 4882.

STORM WATERS
Conservation or storage of, 5001m to 5OO1p.
Storage or diversion of, 4992.

STREAMS
Boundaries, act applicable to, 5011u.
Pipe lines, petroleum, rights in, 732l1zb.

STREET R4ILROADS
See Railroads.
Aerial tramways, crossing by, 1306.
Electric light and power plants, power to

operate, 1121(60).
Eminent domain, 1121(60).
Existing corporations, amending charter,

1121(60).
IncQrporation, 1121(60).
Intorurban railroads, lease or purchase by,

674la to 6741d.
Lease of business, etc., 1024a.
Pipe lines, 1300.
Powers, 1121(60).

SUPP.VERN.S.CIV.ST.TEX.-:t_12

See Abatement and Discontinuance; Appeals;
Attachment; Bills and Notes ; . Corpora
tions; Uounties ; Diemiseal and Nonsuit;
Divorce; Evidence; Execution; Executors
'and Admmistrators; Garnish1'Yl;ent; Ifl,junc
tion-; Judgments and Decrees; Justices of
the Peace; Limitation of Actions ; Manda
mus ; Nmv Trial; Pleading�' Process; Quo
Warranto; Removal of Causes; Seques
tration; Set-Off and Counterclaim�' Trial;
Venue; Witnesses.

Conditions precedent, compliance with weight
and measure act requirements, 7827f.

'Demand, p. 381, note.
Forms of action, p. 385, note.

Injuries to or death of employe determinable
under workmen's compensation act, 5246-
44.

Pleading, defendant, 1902, 1903, 1905.
Plaintiff, 1827 to 1829.

Prison commission, powers, venue, etc., 6231a.
Railroad commission, pipe lines,' petroleum,

instituting, etc., 732l1ze.
Soldiers and sailors, confirming foreclosure

sales, 3759a, 3759b.
Stenographic reporters, 1925.
Water rights, transfer to board of water en

gineers, 50111hf.
Weights and measures, compliance with act'

prerequisite, 7827f.
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Labor of convicts, 6215.

SUPERINTENDENTS
See Insane Pereons ; Public Buildings and

Grounds; Schools and School Districts;
State Home for Lepers.

State Colony for the Feeble-Minded, see In
sane Persons.

State tuberculosis sanitarium accommoda
tions for members of fraternal societies in,
239v.

SUPERSEDEAS

Injunction, suspension, p. 645, note.

SUPERVISORS

Improvement districts, 5545 to 5548.

SUPPLIES
See Landlord, and 'I'enasit ; Militia.

Diversion, prohibition, 5011t.

SURGEONS

See Physicians and Surgeons.

SURVEYORS
See Public Lands.

County, application for oil or gas permit filed
with, 5904c.

Fees, filing oil or gas permit, 5904c.
Report of as public archive, p. 46, note.

SURVEYS

See Public Lands.

Appropriations for water rights, 5003.
Boundaries of water improvement districts,

5107-16.
Coal, lignite or sulphur mines, 5904l.
Presumptions, p. 1232, note.
Water improvement districts, 5107-51.

SUPPLIES
.

TIONS
PUBLIC INSTITU- SWEET WATER

Charter, validation, 1096j.

FOR

General provisions, 7325 to 7337.
Bids, advertisement for, 7328.
Contracts, approval by Governor, etc., 7337.
Emergency, purchasing, 7333.
Manner of contracting for, 7328, 7333, 7335.
Purchase of perishables, 7335.
Rebates, etc., 7325.
State purchasing agent, 7085a, 7085b, 7325

to 7337. See State Purchasing Agent.
Storekeepers and accountants, 7327.

SUPREME COURT
See Appeals.
Appeals to, water contests, 5011%pp.
Certification of questions by court of civil ap-

peals, 1522, 1522a.
Decision, 1544.

Certiorari, 1526.
Habeas' corpus, 1526 .

.Judges, removal, 6017 to 6017b.
Writ of error applications, 1545a to 1545g.

Jurisdiction, appellate, 1521.
Judgments, enforcement, p. 285, note.

Mandamus, .1526.
Quo warranto, 1526.
Rehearing, correcting entry, p. 285, note.
Stenographer, 1539.
Supreme Judicial districts, 29.
Writs and process, 1526.
Writs of error, 1521, 1522, 1543 to 1545g.

SUPREME JUDICIAL DISTRICTS

Apportionment, 29.
Table, pp. 7, 8.

SURETIES
See Principal and Surety.

SURETY- COMPANIES

Bonds, county depositories, 2443, 2443a, 2444.
County treasurer, 5566.
Liquidated damages, 2425.
Officers and employes of water improve

ment districts, 5107-103.
State depositories, 2425.

, SWINE

Running at large, 7234.

SYPHONS

"Improvement" includes, 5621.

TANKS

"Improvement" includes, 5621.

TAXATION

See Bonds; Cities, Towns and Villages;
ComrYllissioners? Courts; Comptroller of Pub
Zic Accounte ; County Finances; Insurance;
Intooicatuu: Liquors; Licenees ; Naviga
tion Districts; Roads ; Schools and School
Districts.

Assessment, constitutionality of act, p. 1595,
note.

Assessors, deputies and assistants, 3903.
Drainage district taxes, 2603a.
Fees and allowances, 3883.

Maximum, 3883.
Boards of equalization, Commissioners' courts

as, 2603a.
Drainage district, commissioners' court,

2603a.
Independent school districts, necessity, pp.

166, 737, note.
Judicial review, p. 1596, note.

Cities, towns' and villages, ad valorem taxes,
925.

Franchises, interstate commerce, p. 223,
note.

Parks, 1017%, 1017%b.
Public utilities, applying net revenue to

ward sinking fund, 884b, 884c.
Uninhabited detached territory, exemption

from, 774d.
.

Collection, 7608 to 7688a.
Collector, bond, 2444, 7608, 7610, 7610a.

Bonds, improvement district taxes, 55?2.
County depositories, depositing funds Ill,

2444.

Vol. 1 contains Arts. 1 to 4607%d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.



GENERAL INDEX

[References are to articles, except where otherwise indicated.]

1779>

TAXATION (Cont'd)
Depositing funds in county depositories,

2444.
Deputies and assistants, 3903.
Disbursing funds, 7610b.
Drainage districts, powers and duties,

2603a.
Fees and allowances, 3883.

Delinquent records, 76881:1..
Maximum, 3883.

Improvement district tax, 5562, 5565.
Monthly reports, 7618.
Notices, delinquent taxes, 7687a, 7687b.
Oath, 7608.

Payments to state treasurer, 7618.
Removal, 7610.

Commissioners' courts, approval of collect
ors' bonds, 7608, 7610.

Confederate pension fund, 6267.
Co-operative Savings and contract loan 'com

panies, 13131hq.
,Corporations, constitutionality, p. 956, note.
County, clerk, collectors' 'bonds, recording,

7608,7610.
County depositories, depositing taxes in, 2444.

Disbursing tax funds, 7610b.
County libraries, 14981;2j.

Collection, 1498;2l.
Contract between counties, 14981;2q.

County parks, 149814, 149814b.
Deeds, effect, p. 1601, 'note.
Delinquent taxes, assessors, entering taxpay-

er's address, 7687b.
'

Collection, suits, 7688a.
County attorneys, collecting taxes, 7688a.

Furnishing statements to, 7687a.
County officers, performing duties before

settlement, etc., 7700a.
'

District attorneys, collecting taxes, 7688a.
Furnishing statements to, 7687b.

District officers, performing duties 'before
settlement, etc., 7700a.

Foreclosure, district court's jurisdiction,
p. 1604, note.

Foreclosure sale, admissibility of instru-
ments, p. 1607, note,

Collateral attack, p. 1605, note.
Petition, p. 1604, note.
Venue, p. 1604, note.

Jud=ment, limitations, effect, pp. 1605,
1606, note.

Limitation of actions, void jUdgment, p.
1605, note. '

Limitations, constitutionality" p. 1606,
note.

Notices, 7687u, 7687b.
Payment, redemption receipt, 7687a.
PUblishing list, 7687b.
Records, furnishing county and district

attorneys, 7687a. TAYLOR

Supplemental, 7687b. Charter, validation, 1096j.
Redemption receipts, 7687a.
Tax list, filing, 7687a.

Drainage districts, 2603, 2603a.
Equalization, evidence, p.' 1596, note.

JUdicial review, p. 1596, note.
Exemptions, buffalo, 7507(lb).

Catalo, 7507(lb).
Share of adopted child from inheritance'

,

tax, p. 1, note.
Franchise tax, foreign corporations, 7394. .

Property or license tax" J!. 165, note. '

TAXATION (Cont'd)
Funds, deposits in county depositories, 2444.
Improvement districts, 5560 to 5566.

Powers, 5530.
Inheritance tax, administrator, appointment,

7491.
Collector, appointment, 7491.

Duties, 7491.·
Fees, 7491.
Reports, 7491.
Representing state in collecting taxes,

7491.
Insurance companies, assessed when, gross re

ceipts, 4003.
License tax distinguished from property tax,

p. 165, note.
Lien, drainage districts, 2603a.

Improvem.ent districts, 5565.
Subrogation, p. 1594, note.
To secure 'bond issue, p. 114, note.

Loan brokers, 6171k. '

Mines and minerals, 5904w.
Navigation districts, maintenance, 5982.
Notices, in lieu of posting, fees, 60161;2c.
Occupation taxes, 7355.

Constitutionality, pp. 1584, 1585, note.
Itinerant vendors of patent medicines,

7355(2).
Patent medicines, 7355(2).
Peddlers, patent medicines, 7355(2).
Traveling vendors of patent medicine,

7355(2).
Penalties, laws relating to, applicable to as

sessments in water improvement districts,
5107-25.

'

Pipe lines, petroleum, 7321;2j.
Pleading, failure to pay, p. 1588, note.
Property tax distinguished from license tax,

p. 165, note.
Receipts, certified copies, admissibility in evi

dence, 7617b.
Recording, 7617a.

Fees, 7617c,
Returning original, 7617c.

Redemption, extension of time, 7642a.
Retroactive operation of statute, p. 733, note,
Schools and school districts, cities and towns,

2876 to 2880.
State revenue agent, salary, 7085a, 7085b.
State tax commissioner, salary, 7085a, 7085b.
Tax deeds, admissibility in evidence, pp. 1605,

1606, note.
,

Water improvement districts, 5107-47.
Valuation of property, co-operative savings

and contract loan companies, personalty,
13131;2q.

Water improvement districts, 5107-25 to
5107-50.

TEACHERS
See Schools and School Dlstricte,

,

T:m:.EGRAPH COMPANIES
Dedication deed, reservation, validity; p. 223,

note:
Pipe lines, petroleum, rights in roads, streams"

etc., 7321;2b.
.

State railroad, 6745h.
,Streets, right to use, p. 224, note.
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TELEGRAPH COMPANIES (Cont'd),
Taxation, interstate commerce, p. 223, note.
Wages, semi-monthly payment, 5246-98 to

5246-100. See Wages.

TELEGRAPH OPERATORS

Females, hours of labor, 5246a.
Seats for, 5246c.

TELEPHONE COMPANIES

Wages, semi-monthly payment, 5246-98 to
5246-100. See Wages.

TELEPHONE OPERATORS
Female employes, hours of labor, 5246a.

Seats for, 5246c.

TENANTS
See Landlord and Tenant.

TENPIN ALLEYS

Occupation tax, 7355(9).

TERMINAL RAILROADS

Bonds, 1121(53).
Capital stock, 1121(53).
Incorporation, 1121(53).
Railroad Commission, powers, 1121(53).
Rates and charges, 1121(53).

rERMS OF COURT

County courts, Dallas County at Law No.2,
1798f.

El Paso County at Law, 1811-137.
Harris County at Law No.2, 1811-53k.
Jefferson County at Law, 1811-122.

Courts of Civil Appeals, 1586.
JUdicial districts, 30.

TERRAPIN

See Figh, O,ysters, etc.

TERRELL

Charter, validation, 1096j.

TESTIMONY

See Depositions; Eoidence ; Witnesse8.

TEXAS BOARD OF PHARMACY

See Pharmacy.

TEXAS EMPLOYERS' INSURANCE AS
SOCIATION

See Labor.

TEXAS SCHOOL FOR THE BLIND
See Blind Asylums.
General provisions, 187% to 187%c.

TEXAS SECURITIES

Investment in, co-operative warehouse associ
ations, 7827ll.

Legal investment for sinking funds, 637e.
Water improvement sinking funds, investment

in, 5107-113.

TEXT-BOOKS

'See Schools and School. Districts.
'State text-book commission, 2909a to

29090000.

THEATERS

Female employes, hours of labor, 5246a.
Seats for, 5246c.

Fire escapes, 3934% to 3934%e. See Fire
Bscaoe«:

Liability of manager of .for breach of con

tract, P. 7, note.
Negligence in conduct of, p, 7, note.

TIMBER

Mines, removal, 5904ss.

TIME

Extension, railroad construction, 6635c to
6635f.

T1:TLE

See 'I'respas« to Try Title.

TORTS

Contribution between tort feasors, instruc
tions, p. 514, note.

Payment of judgment, 1995a.
Injuries outside state, right of action for, etc.,

7730%.

TOWNS
See Cities, 'I'oume, and Villages,; Bonds.

TRADE

See Trusts.

TRANSCRIPTS

Appeals, administering estates, transcript,
time for filing, p. 789, note.

On change of judicial district, 30(78).
Water contest appeals, 5011%0.

Provisions relating to, 5246-54 to 5246-81.
\ TRANSFER OF CAUSES

TEXAS FLAG DAY

Establishment, 4607a.

'TEXAS NAVAL BOARD

'Co-operating with Secretary of Nazy, 5893a.
Creation, 5893a.
Powers, 5893a.

T�XAS PUBLIC HEALTH ASSOCIA
TION

Gift to state for hospital for crippled and de
formed children, 239lh.

Removal to federal courts, see Removal of
Causes.

County courts, p. 372, note.
Dallas County at Law, 1798c.
Dallas County at Law No.2, 1798c, 1798l.
Harris County at Law, 1811-53P, 1811-

53m.
'

Harris County at Law No.2, 1811-53l,
1811-53m, 1811-530.

Defendant's death, p. 438, note.
Incident to change of judicial districts, 30.
Venue, p. 444, note.

Vol. 1 contains Arts. 1 to 4607lf.a,d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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,

See Jury; Justices of the Peace; WitnesseS'.
Argument of counsel, propriety, control, etc.,

Pp. 462-467, note.
Charge and instructions, absence of party, p.

461, note.
Additional charge, p. 551. TRIAL DE NOVO
Animal hurt on cattle guards, p. 1455,

note.
Condition of railroad tracks, p. 175, note.
Contribution between tort feasors, p. 514,

note.
Exceptions, failure to except, effect, p, TROOPS

622, note.

'Necessity, 1972, pp. 539, 618 to 620,
note.

Sufficiency, pp. 621 to 622, note.
Execution, failure to levy, p.: 942, note.
Form, p. 461, note.
Mental capacity, p. 514, note.

TRANSFERS
See Con1)£1yan(}es�' Fraudulent aon1)eyan(}es�'

State Treasurer.

Membership in Farmers' Co-operative Socie
ties, 14lhh.

TRANSPORTATION COMPANIES

Females, hours of labor, 5246a.
Seats for, 5246c.

TRAVELING EXPENSES
Board of water engineers, 49900.
Commissioner of markets and warehouses,

clerks and employes, 7827b.
County librarians and assistants, 1498lhi.
Court of civil appeal judges, writ of error ap

plications, '1545g.
Industrial accident board, 5246-41.
Railroad commission, pipe lines, petroleum,

732lhk.
Rural school supervisors, 2726i.
South Texas State Normal College and Ste

phen F. Austin 'State Normal College, locat
ing committee, 2717lAc.

State council of defense, 7150lhc, 7150lhd.
State departments, employes, etc., 7085d.
State forester, 2676d.
State highway engineer, 6904lhd.
State inspector of masonry, etc., assistants,

6394ddd.
Warehouse examiners, 7827i.
Water appropriation claim employes, 5011lhii.
Water commissioners, 5011lhrr.

TREASURERS
See Bonds; Oounty Treasurer ; Schools and

Scbool District«; State Treasurer.

TREES
See Timber.

TRESPASSES
By hunters or trappers, 7168b.
Fences, p, 962, note.
Live stock, 7250, 7252a, 7253.

On ditches, canals, etc., fences, 5011d.

TRESPASS TO TRY TITLE
Eminent domain proceedings as defense, elec

tric light company, p. 232, note.
Partition, effect of, p. 786, note.

TRIAL

TRIAL (Cont'd)
Mode of giving, p. 461, note.
Objections, necessity, time, etc., pp. 535

to 538, note.

Reporter's duty, p. 455, note.
Waiving statutory requirements, p.

539, note.
Part of record, 1972, 1974.
Railroad station facilities, p. 1454, note.
Ratification, p. 517, note.
Requested, bills of exceptions unnecessary,

1974.
Rulings to be indorsed, 1974.
Signature, p. 544, note.

Requests, necessity, p. 538, note.
Rulings, new trial motion, pp. 620 to 621,

note.
Special issues, Pp. 555, 556, note.
Submission to attorneys, pp. 538, 539,

note.
Conclusions of law or fact, estoppel to raise

objections to, p. 637, note.
Waiving objections to, p. 637, note.

Jury, interchangeable, 5158lh to 5158lhi.
See Jury.

Questioning after verdict, p. 552, note.
Precedence of hearing, suits to collect delin

quent taxes in water improvement dis
tricts, 5107-45.

Suit to determine validity of bonds of wa

ter improvement district, 5107-62.
Record,' instructions as part of, 1972, 1974;
Special issues, exceptions, necessity, p. 620,

note.
Immaterial issues, pp. 558, 559, note.
Instruotions, pp. 555, 556, note.
Issues already submitted, p. 560, note.

Questioning jury, p. 556, note.

Submission, validity of. act regarding, p.
554, note.

Time for submission, p. 539, note.
Stenographic notes, reading to jury, p. 462,

note.
Variance, corporate name: p. 200, note.

Cure by partial dismissal, p. 588, note.
Verdict, directing, disagreement of jury, p.

462, note.
Failure to agree on certain issues, pp. 569,

570.
Passion and prejudice, reversal, p. 343,

note.
Questioning jury, p. 552, note.

Remittitur', trial court, p. 592, note.

Special, sufficiency of evidence, p. 566,
note.

Viewing premises, p. 462, note.
Water improvement district, suit to determine

validity of bonds of, 5107-62.

Appeals to district court, water contests,
5011lhoo.

Workm.en's Compensation, setting aside In
dustrial Board's orders, 5246-44.

S�e Militia..

TRUST COMPANIES
General provisions, 517e to 574.
Investments, federal farm loan bonds, 3832lh.
Loans limited, 539.
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UNIVERSITY OF TEXAS (Cont'd)
Teachers, diplomas, 2806.
Transfer of lands occupied by State Blind

Asylum to, 189a.

TRUST DEEDS
See Mortgages and Deeds 'of Trust.

TRUSTEES
See Oorporations; Schools and School Di8-

tricts. UNKNOWN HEIRS

Appointment, appeal, 2079a. Citation by publication, 1875.
Cemetery associations, 1302b, 1302c.
Federal farm loan bonds, investments in, UNKNOWN OWNERS

,3832%. Impounded live stock, 7253.
Infants, appointment, p. 983, note.
School districts, vouchers, 'examination by UNLAWFUL DETAINER

county auditor, 1468. See Forcible Entry and Detainer.

TRUSTS

Cemeteries, maintenance, etc., 1302a to 1302d.
Conspiracies in restraint of trade, convicted

foreign corporation, successor's rights:
7805.

Convicted foreign corporation, constitu
tionality of act, p. 1628, note.

Text book contractors, 2009g.
Investment, federal farm loan bonds, 3832112.
Perpetuities, cemetery maintenance, etc.,

1302d.

TUBERCULOSIS

See State 'I'uberoulosie Sanatorium.
State tuberculosis sanitorium, accommodations

for fraternal societies, 23Dv to 239x.

TURNPIKES

Bonds, 628 to 637f. See Roads.

TURTLES'
See Fish, Oysters, etc.

UNIFORM'

Discriminating against persons in, 5890.

UNITED STATES

USURY

Compromises void, 6171l.

VACANCIES IN OFFICE

Commissions, text book, 2909a.
Common school district trustees, 2821.
County courts, Dallas County at Law No.2,

1798j.
EI Paso County at Law, 1811-138.
Jefferson County at Law, 1811-129.

County school trustees, 2749k.
Directors, Texas Employers' Insurance Asso

ciation, 5246-58.
Water improvement districts, 5107-76.

Grubb's Vocational College, managers,
2676%b.

Industrial Accident Board, effect, 5246--49.
Judges, county courts, Harris County at Law,

No.2, 1811-53p. \

School trustees, 2821.
State council of defense, 7150%a.
State highway commission, 6904¥!a.
State text book commission, 2909a.
Water commissioners, 5011%s.
Water improvement district directors, 5107- '

76.

Bonds, deposits by county depositories, 2443. VACATION
Deposits by state depositories, 2425. See Judgments and Decrees.
Legal investment for sinking funds, 637e. Judgments, divorce, calling case out of order,

Citizenship and naturalization laws, Appen- p. 459, note.
dix, pp. 1670 to 1672.

Removal of causes, laws affecting, Appendix, VACATION PROCEEDINGrS
pp. 1673 to 1675.

UNITED STATES BONDS
Investment

7827ll.
in, assoeia tions,co-operative

Decedent's estates, selling property, p. 785,
note.

Transfer of causes incident to change of ju
dicial districts, 30.

Powers, 4000, 4000a.

UNITED STATES COMMISSIONER OF VACCINATION

FISHERIES School board's power, p. 737, note.
School children, validity of ordinance, pp.

158, 723, 742, note.
UNITED STATES SENATORS

Election by direct vote, constitutionality of VARIANCE

act, p. 767, note. Dismissal, effect, p. 588, note.
Specific performance, p; 785, note.

UNIVERSITY OF TEXAS
See Agrioultural and Mechanical Oolleae.
Professor of child psychology, as member of

board of managers of state colony for the
feeble-minded, 232c.

Roads and bridges, testing material, etc.,
6904%l.

State hospital for crippled and deformed chil
dren, expert assistance to, 239% a.

VEGETABLES
See Weights and Measures.
Certificate of inspection, 7846e.
Containers, packs and grades, commissioner

of agriculture may promulgate, 7846f.
Culls, shipment, when prohibited, 7846bb.

What are, 7846bb.
Enforcing act, 7846d.

Vol. 1 contains Arts. 1 to 4607%d, Pages 1 to 1007; vei; 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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Bonds, county depositories, 2443. VITAL STATISTICS
Burden of proof, place of making .misrepre-

sentations, p. 421, note.

Contract fixing, validity, p. 417, note.

Cotton ginners, suit on bond, 7827c.
Husband and divorced wife, suit for neces-

saries, p. 425, note. VOUCHERS
I·

.

fi b ildi without,njunction, re escapes, Ul mgs

3934%e.
Improvement districts, 5584a.

Justices' courts, 2308.
Pleading, 2308(13).
Residence, 2308.

Mechanic's liens,' suits on contractor's bond;
5623a.

Necessaries, suit against husband and divorced
wife, p, 425, note.

Penalties, pipe lines, petroleum, 732%h.
Plea of privilege, p. 419, note.

Appeal, 1903.
Assignment of cause .of action, pp. 419, WAGES

420, note.
Controverting plea, 1903.

Service on defendant, 1903.
Hearing, 1903.
Prima facie proof, 1903.
Sufficiency, 1903.

Residence, p. 423, note.
School districts, suits against, p. 422, note.
Suits on bonds, warehouses, etc., 7827t.
Taxation, foreclosure sale, p. 1604, note.
Transfer of causes, p. 424, note.

Wasting water, actions for, 5011%c. ,

Workmen's 'compensation, awards, enforcing,
524�5.

VEGETABLES (Cont'd)
Inspectors, appointment, 7846e.

Expenses, 7846e.
Partial invalidity of act, effect, 7846g.
Standard containers, 7846a.
Standard grades and packs, 7846b.

VENDOR AND PURCHASER

Sales of public free school and asylum lands,
5402.

Vendor's lien, decedent's estate, 3496.
Property set apart to widow, etc., 3420.

VENUE

'VERDICT
See Trial.
Insurance policy, sufficiency, p. 1056, note.
Passion and prejudice, reversal, p. 343, note.

VERIFICATION
See Pleading.
Pleadings, necessity and definition, p. 397,

note.

VESSELS
Incorporation of companies to construct, etc.,

1121 (l1a).

VESTED RIGHTS

Waters, act regarding not to impair, 5011%v.

VETERINARIANS
Assistant state, investigating anthrax and

glanders, 7314dd.
County,. appointment, 73140.

'Duties, 73140.

VETERINARIANS (Cont'd)
Oath, 73140.
QUalifications, 73140.
Salary, 73140.

State veterinarian, employment, 7314.
Investigating anthrax and glanders,

7314dd.

VILLAGES
See Cities, Towns and Village8.

VINOUS LIQUORS
See Intomioatin,q LiquOT8.

See Health.

VOTERS

See Elections.

I

Agricultural and mechanical college, 2676cc.
County auditor, examining school vouchers,

1468.
Motor vehicle registration fees, 70121hg.
School'S, examination by county auditor, 1468.
South Texas State Normal College and Ste-

phen F. Austin State Normal College,
271714g.

WACO

Charter, validation, 1096j.

See Labor. (

Assignment, wife's consent necessary, 6171j.
Coal, lignite, and sulphur mines, inspecting

contracts, 5904lll.
Semi-monthly payment, attorney general, in

stituting penalty suits, 5249-99.
Attorney's fees, 5246-99.
Commissioner of Labor Statistics, enforc

ing act, 5246--99, 5246-100.
County attorneys, instituting penalty suits,

5246-99.
District attorneys, instituting penalty

suits, 5246-99.
Employments affected, 5246-98.
EJnforcing act, 5246--99, 5246-100.
Penalties, attorney's fees, 5246-99.

Venue, 5246-99.
Suits, how instituted, 5246-99.

WAIVER

See Estoppel.
Attorney general, service, water improvement

bond issues, 5107-61.
Bills of exception, objection to lack of, p, 615,

note.
Burden of proof, p. 863, note.
Conclusions of law or fact, objections to, p.

637, note.
County court's jurisdiction, part of demand,

p. 367, note.
Election contest notice, p. 766, note.

Exemption by members of Farmers' Co-Oper
ative Societies, 14%i.

Instructions, objections and exceptions, p. 539,
note.

Insurance agents, authority, p. 1077, note.
. Suit on notes, defenses, p. 1502, note.
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WAIVER (Cont'd)

.

WAREHOUSES, WAREHtttrSEMEN,
Water rights, 5001ll. AND MARKETING (Cont'd)
Written acceptance of assignment for credi- Books, etc., refusing inspection, procedure,

tors, P. 47, note. 7827j.
Buildings, prohibiting storage when unsafe,

7827kk.
Remodeling, 7827kk.

Capital stock, impairment, effect, 7827ii.
Certificates, form, 7827pp.
Charges, regulation, 7827kk.
Charters, violations, procedure, 7827j.
Commissioner defined, 7827aa.
Commissioner of markets and warehouses, ap

pointment, 7827aa.
Board of examination, appointment,

7827ss.
Bond, 7827aa.

Bonded warehouses, examinations, 7827h,
1827hh.

Statements by, 78�7h -,

Bonds by warehouses, form, etc., 7827t.
Book inspection, denial, duties, 7827j.
Buildings, control over, 7827kk.
Certificates, prescribing form, 7827pp.
Charges, regulating, 7827kk.
Charter violations, duties,. 7827j.
Clerks and employes, 7827b.

Examining licensed corporations,
7827bb.

WAR

See Pensions.
Additional deputy sheriffs, 7125a to 7125c.

See Sheriffs.
Citations, time to answer, etc., soldiers and

sailors, 1868a.
Pensions, 6267 to 6279a.
State council of defense, 7150% to 7i50%e.

See State Oouncil of Defense.

WARDS
See Guardian and Ward.

WAREHOUSE RECEIPTS

See Warehouses, Warehousemen and Market-
inu. \

Cancellation, delivery of goods, 782700.
Delivery of goods, surrender of receipt re-

quired, 7827'00.
.

Discount of paper on security of, 539.
Duplicates, 78270.
Form, 7827nn.
Issuance, delivery of goods required, 78270.
Joint issue to landlord. and tenant, cotton,

7827'0.
Liability, omitting terms, 7827nn.
Liens, indorsement regarding, 78270.
Negotiable, defined, 78270.

Exchange for non-negotiable receipt,
78270.

Holder's rights, 7827p.
Transfer, 7827p.

Non-negotiable, defined, 78270.
�,xchanging for negotiable, 782700.

Numbering, 78270.
Preservation, 782700.
Surrender, delivery of goods, 782700.
Terms, 7827nn.
Warehouses accepting act, 7827tt.

WAREHOUSES, WAREHOUSEMEN,
AND MARKETING

See Cotton,
Accepting act, 7827tt.
Appropriations, 7827mm.
Attachments, prohibited after commissioner

takes charge, 7827ii.
Boards, appointing commissioner of markets

and warehouses, 7827aa.
.

Examining classers of farm, ete., products,
7827ss.

Examining public cotton classers, 7827r.
Reviewing cotton gin decisions, 7827e.

Bonded warehouses, examinations, expense,
7827h, 7827hh.

Examinations, method, 7827h.
Statements, 7827h.

Bonds, approval and filing, 7827t.
Impairment, 7827t.
Suits, state unnecessary party, 7827t.

Venue, 7827t.
.

Sureties, 7827t.
To whom payable, .7827t.
Warehouses accepting act, 7827tt.

Co-operative associations, bond, fixing
amount, etc., 7827g.

Certificate of authority, issuing, 7827g.
Certified copy of charter, 7827g.
Insolvency, 7827ii.
Recording charter, 7827g.
Sinking fund bonds, 7827m.

Corn standards, establishment, 7827ee.
Cotton ginners, reviewing decisions affect-

ing, 7827e.
Ootton gin provisions, enforcing, 7827dd.
Cotton standards, establishment, 7827ee.
Creation, 7827aa.
Crop statistics, gathering, 7827mm.
Examiners, 7827i.
Dxamining licensed corporations, powers,

7827bb.
Expenditures, how made, 7827b.
Farm products, establishing standards,

7827ee.
Insolvency of corporation, duties, 7827ii.
Market agencies, establishment, 7827mm.
Oath of office, 7827aa.
Oaths, administering, 7827bb.
Office quarters, 7827b.

.

Permits, denying or revoking, 7827kk.
Public cotton classers, board of examiners,

appointment, 7827r.
Public weighers, supervision, 7827f.
Receipts, form, 7827nn, 7827pp.
Records, prescribing form, 7827pp.
Removal, 7827aa.
Rules and regulations, 7827n.
Salary, 7827aa.
Scales, inspection, 7827f.
Seal, 7827bb.

.'

Standards, duty to establish, 7827ee.
Term, 7827aa.

.' ,

Warehouses subject to, 7827tt.
Weights and measures, duties, 7827f.

.

Wrongful practices, duties, 7827ii, 7827J.

Vol. 1 contains Arts. 1 to 4607�d, Pages 1 to 1007.; Vol. 2, Arts. 4608 tOo 7886g, Pages 1008 to 1675.
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WAREHOUSES,- WAREHOUSEMEN,. WAREHOUSES, WAREHOUSEMEN,
AND MARKETING (Cont'd) AND MARKETING (Cont'd)

Co-operative associations, bonds, 7827g, 7827t. Certificate of purity, 7827cc.
Bonds, notes, etc., endorsement by em- Enforcing act, 7827dd.

ployes, when void, 7827jj. License, application, 7827c.
Certificate of authority, 7827g. Cancellation, impairment of bond,
Oharters, affidavit, 7827ff. 7827c.

Application, 7827ff. Fee, 7827c.
Oertified copy, 7827g. Renewal, 7827c.
Fees, 7827g, 7827n. Requirement, 7827c.
Issuance, 7827g. Review, 7827e.
Recording, 7827g. Revoking, impairment of bond, 7827t.
Violation, procedure, 7827j. Marking, 7827d.
Who may apply for, 7827ff. Repeal of marking and branding laws,

Directors, approving indorsement of notes, 7827d.
etc., 7827jj; Samples, 7827cc.

Bond, 7827gg. Storage charges, regulation, 7827kk.
Election, 7827gg. Unsafe buildings, 7827kk.
Powers, officers and employes, 7827jj. Wrapping of cotton, 7827d.
Qualifications, 7827gg. Crop statistics, 7827mm.

Dividends, 7827l. Examiners, appointment, 7827i.
Duties, 7827m. Bonds, 782Qi, 7827t.
Fire insurance, 7827kk. Expenses, 7827i.
Insolvency, procedure, 7827ii. Number, 7827i.

Investments, 7827ll. Oath, 7827i..
Laws applicable to, 7827n. Qualifications, 7827i.
Liabilities, 7827q. Receivers, when ineligible, 7827i.
Lien, 7827q, 7827qq. Salary, 7827i.
Liquidating affairs, etc., impairment of Fees, amending charter to accept act, 7827tt.

bond, 7827g. Charters, 7827n.
Insolvency, 7827ii. Co-operative associations, charter, 7827g.

Loaning money, etc., powers, 7827n. Cotton ginners 7827c.
Manager's certificate, duration, 7827k. Examining bon'ded warehouses, 7827hh.

Fee, 7827k. Manager's certificate, 7827k.
Qualifications, 7827k. Public cotton classers, 7827rr.
Requirement, 7827k. Fire escapes, 3934� to 3934�e. See Fi1'e

01?cers and employes, bon�s and �otes, Escapes.
Indorsement, etc., when VOId, 7827JJ. Fire insurance, requirement, 7827kk.

Powers, 78�7k, 7827ll, 7827m. Insolvency, receivership, etc., 7827ii.
Profit sharing, 7827l. Landlord's lien, warehousing crops, effect,
Receipts, 7827nn to 7827pp. See Ware- 5477.

hou:se Receipt«. .. License, revoking, impairment of bond, 7827t.
Receivers, appointment, 782711. Liens, enforcement, 7827q.
R�serves, 78:?-7l. Market agencies, establishment, 7827mm.
RIghts, 7827q. Notices placing institution in commissioner's
Sinking fund bonds, registration, 7827m. hand�, 7827ii.

Sale, 7827m.
.. Officers and employes, appointment and re-

Terms a?d cond_ItIOns, 7827m.
moval, 7827jj.Cotton �nd gra�n, ,�ertificat�s, 7827vv. Bonds, notes,' etc., indorsement by, when

Certificates, ISSUIng prormssory notes upon, void, 7827jj.
.

7827�vv: . . . Partial invalidity of act, effect, 7827uu.
Depreciation, additional seeurity, 7827yy. P it d

.

I 7827kkS I 7827 7827 ermi s, emai, .

� e, x,
. yY; Revoking, 7827kk.Promissory notes, bank s name on notes,

P bli tt I b d of examiners,7827zz. u IC co on c assers, oar

Compens:ftion for placing in circula- B78d27r'7827 7827ttion, 7827y. • on. S, �'.'
Depreciation of cotton or grain, sale, Cerbfi�ates, IS.SUIng! 7827rr.

7827x, 7827yy. P�Ima. facie evidence, 7827ss.

Furnishing blanks, etc., 7827vvv, ExammatlO�, 7�27rr.
7827xx Fees, examinations, 7827rr.

Interest,
.

7827w. License, 7?27rr.
Maker may sell cotton and grain, Neces�Ity, _7827:r.

7827z. Revoking, impairment of bond, 7827t.

Maturity, 7827ww. Powers, 7827rr.

Statement regarding security, 7827zzz. Records, 78�7rr.. .

Right to deposit, 7827vv. Standards, inspection, 7827rr.

Sale, 7827xx, 7827yy, 7827z. Pu:pose of =. 7�27a.
Cotton ginners, bond, 7827c, 7827t. RaIlroad commIssIon,. �owers, 6677d.

Bond, new, 7827c. Receipts, general provlslons,.7827nn to 7827pp.
Suits on, venue, etc., 7827c. See Warehouse Receiots.

Branding, , 7827d. Warehouses accepting act, 7827tt.
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WAREHOUSES, WAREHOUSEMEN, WASTE
AND MARKETING (Cont'd) Artesian wells, 5011i.

Water, prohibition, prevention,
5011%cc.Receivers, appointment, 7827ii.

Examiner, when ineligible, 7827i.
Records, form, 7827pp.
Repeal, conflicting laws except, etc., 7827v.

Cotton marking and branding laws, 7827d.
Reports, failure to make, effect, 7827ii.
Rules and regulations, 7827n.
Scales, inspection; etc., 7827f.
Special agents, appointments, 7827ii.

Bond, 7827ii.
Compensation, 7827ii.
Duration of appointment, 7827ii.

Venue, .suits on bonds, 7827c, 7827t.
Warehouse and marketing department, chief WATER IMPROVEMENT DISTRICTS

clerk, salary, 7085a, 7085b.
Manager, salary, 7085a, 7085b.

·Warehouses under' commissioner's control,
7827tt.

Weights and measures, inspection, etc., 7827ee,
7827f.

Standards, duty to keep, 7827ee.
Wrongful practices, procedure, 7827ii.

WARRANTS

See Oomptroller of Publio Accounts; Search»
ee and Seizures; State Treasurer.

Agricultural and Mechanical College, 2676cc.
Animal bounties, 7168, 7168a.
Building inspection charges, 6394dddd.
Commissioner of markets and warehouses, ex-

penditures, .7827b.
Compensa tion of directors of water improve

ment districts, 5107-77.
Cotton, destruction, pink boll worm, 44:75f.
County auditor's compensation, auditing ac

counts of public improvement districts,
1494f.

Court of civil appeal judges, traveling ex-

penses, writ of error applications, 1545g.
Discretion regarding issuance, p. 53, note.
Fees of Secretary of State, 3837.
First capitol site, purchase, etc., 6397g.
Militia, expenditures, 5767b.
Motor vehicles registration fees, 7012�g.
Payment for contract work in water improve-

ment districts, 5107-92.
Pensions, confederate, 6273, 6273a, 6279.

Mortuary, 6285�.
Public improvement districts, county auditor

to countersign, 1494c, 1494d.
Public lands, board of, appraisers, advancing

current expenses, 5423f.
Road bond funds. 632.
Schools, countyschool trustees, 2749i.

Free text books, 2904v.
State aid, 2726g.

South Texas State Normal College and Ste
phen F. Austin State Normal College,
2717IA,g.

State treasurer, railroad commission, pipe
line supervision, 732�k.

SuI Ross Normal College, issuance and ap
proval, 2717%,e.

Void, assignee's rights, p. 257, note:
Indorser's rights, p. 257, note. -

etc., 5011lha�

WATER COMPANIES
Contracts· for service,. p. 231, note.
Failure to furnish water, p. 231, note.
Lease of business, etc., 1024a.
Sale of business, etc., 1024a.
Wages, semi-monthly payment, 5246-98 to

5246-100. See Wages.

WATER ENGINEERS
See ·WaterS' and Water Oourses.

Accounts, form, 1494d.
Inspection by county auditor, 1494e.

Appeal from order granting or dismissing pe-
tition, trial de novo, 5107-4.

Assessments, 5107-25.
Additional assessments, notice of, mailing.

5107-96.
Amount, contracts with United States,

5107-21.
Assessment rolls, examination and approv

al by hoard of equalization, 5107-32.
Assessor and collector, accounts, examina

tion, 5107-104.
Annual settlements, 5107-36.
Assessment of taxes, affidavit, 5107-

25.
Annual assessment, 5107-25.
Assessment rolls, time for eomple-

tion of, 5107-39.
Blanks, 5107-25.
Form and contents, 5107-25.
Laws applicable to, 5107-25.

..

Oaths, 5107-25.
Penalties for failure to make re-

turn, 5107-25.
Persons and property liable, 5101

-25.
Biennial election of, 5107-73.
Bond, 5107-8, 5107-15.
Charging with total assessment shown

by assessment rolls, 5107-36.
Collection of taxes, 5107-35.
Compensation, 5107-15.
Crediting with taxes paid to deposi

tory, 5107-36.
General powers and duties, 5107-15.

'5107-35.
Making of assessment rolls, 5107-34.
Office, 5107-35...
Payment of taxes collected through

depositaries, 5107-35.
Qualifications, 5107-15.
Records of office, 5107-34.
Reports of taxes collected, 5107-35.
Reports of taxes not collected, 5107-

36.
.

Seizure and sale of personal property
to pay taxes, 5107-49.

Term of office, 5107-72.
Board

.

of equalization, annual meeting.
5107-39.

Approval of lists or books, 5107-32.
Compensation of members, 5107-33.·
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WATER IMPROVEMENT DISTRICTS

(Cont'd)
Assessments (Cont'd)

Board of equalization (Cont'd)
'Oomplaints to, 5107-29.
Equalization of values, examination of

witnesses, 5107-29.
How made, 5107-29.

Examination of assessment rolls, ap
proval; 5107-32.

List of persons refusing to certify re

turn submitted to, duty of assessor

and collector to furnish, 5107-30.
List of persons refusing to swear to

returns, appraisal 0,£ property by
board, 5107-30.

Lowering or raising valuation, 5107-
28.

Meeting, time for, 5107-26.
Number, 5107-26.
Oath of members, 5107-27.
Oaths, authority to administer, 5107-

28.
Omitted property, addition to lists,

5107-28.
Qualifications of members, 5107-26.
Raising values, adjournments, 5107-

31.
Lowering, 5107-32.
Notice to owner, 5107-31.

Records, 5107-26.
Return of lists or books to assessors

and collector, 5107-32.
Secretary, compensation, 5107-33.

Record of proceedings, 5107-26.
Secretary of board of directors to

act as, 5107-26.
Time for approval of assessment rolls,

5107-39.
Time for completion of examination,

etc., of assessment rolls, 5107-39.
Witnesses, authority to summon, 5107

-28.
Collectjon, manager, 5107-115.
Contracts with United States, 5107-21.
Delinquent property, delinquent tax ree-

ord, index, 5107-:-43.
Delinquent tax record, publication,

5107-44.
Delinquent tax roll, contents, ,5107-

42.
Delivery to secretary of district,

5107-42.
Preparation, 5107-42.

Foreclosure fees, 5107-48.
Order of sale, 5107-46.

Lien of tax on, 5107-41.
Redemption before sale, 5107-50..

Sale, deed, fees of sheriff, 5107-48.
In tracts less than whole, 5107-

46.
Tax deeds, 5107-46.

Suits to collect, attorney's eompensa
.

tion, 5107-48.
Employment of attorney, 5107-

45.
Parties defendant, 5107-46.
Petition, contents, 5107-45.
Priority of, over other suits, 5107-

45.
Process, service, 5107-46. '

WATER IMPROVEMENT DISTRICTS
(Cont'd)

Assessments (Cont'd)
Delinquent property (Cont'd)

Suits to collect (Cont'd)
Time for commencement, 5107-

45.
Trial of, 5107-46.

Equalization of values, how made, 5107-
29.

For operation and maintenance, 5107-
98.

Interest on bonds of districts, 5107-69.
Omitted property, addition to lists by

board of equalization, 5107-28.
.

Payment of taxes into interest and sink
ing fund of district, 5107-70.

Penalty for failure to pay tax, amount,
5107-49.

Collection, 5107-49.
Release, inadequate service, 5107-111.
Seizure and sale of property for nonpay

ment of tax, 5107-49.
Taxes, when due and payable, 5107-40.
Time for making, 5107-38.

Attorneys, employment, 5107-21.
Auditing bills, etc., 1494c.
Bonds, attack, when subject to, 5107-107.

Authority to issue, 5107-1.
Deposit as collateral security by state de-

positories, 2425.
Deposit with United States, 5107-21.
Investments in, school land funds, 5402.
Issue, additional bonds, election to deter-

mine, etc., 5107-58.
Election to determine convass of

votes, 5107-57.
Conduct of, 5107-55.
Declaration of result, 5107-57.

.

Judges, 5107-55.
Notice of, 5107-54.
Oath of voters, 5107-56.
Polling- places. 510""- -"':-;

Qualified voters, 5107-55.
Question submitted, 5107-53.
Return of votes, 5107-57.
Time for holding, 5107-53.

Interest, 5107-59.
Taxation· for, 5107-69.

Limitation of amount, 5107-58,
5107-97.

Order for, 5107-58.
Record of by county clerk, contents,

5107-66.
Fee for, 5107-66.

Registration by comptroller of public
accounts, certificate of, 5107-65.

Sale or disposition of, 5107-66.
Proceeds for construction and
�maintenance fund,' 5107-68.

Signature and seal, 5107-59.
Sinking fund, how constituted, 5107-

70 .

Taxation for, 5107-69.
Suits to determine validity, by whom

brought, 5107-60.
Determination of issue, 5107-62.
Duty of attorney general, 5107-

62.'
Errors in issue, correction, 5107-

63.
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WATER IMPROVEMENT DISTRICTS
(Cont'd)

Bonds (Cont"d)
Issue (Cont'd)

Suits to determine validity (Cont'd)
Findings and judgment, 5107-62.
Intervention, 5107--62.
Judgment, copy as evidence,

5107-64.
Copy filed with comptroller,

5107-64.
Record by comptroller, 5107-

64.
Jurisdiction of, 5107-61.
Nature of, 5107-6l.
Process, service, 5107-61.
Service of notice on attorney gen

eral, 5107-6l.
Trial, preference, 5107-62.

Terms of, 5107-59.
Refunding, elections, 5107-116.

Issuance, 5107-116.
Registration, 5107-116.

Registration, 5107-114.
Sinking funds, investment in, 5107-113. I

Taxes, amount, 5107--69.
Cancelling, 5107-105a.
Decrease, 5107-112.
Duration, 5107-112.
Increase, 5107-112.

Validation, 5107-107.
Book-keepers, employment, 5107-2l.
Boundaries, 5107-1.

Survey of, 5107-16.
Bridges across public roads, authority to

build, 5107-90.
Bridges across railroad tracks, authority to

make, 5107-89.
Notice, 5107-89.

Bridges, right of way along, 5006,
Construction and maintenance fund, proceeds

of sales of bonds for, 5107-68.
Contracts, authority of directors to make,

5107-2l.
Bonds of directors, amount, 5107-88.

Approval, 5107-88.
Conditions, 5107-88.
Deposit with depositaries, 5107-88.

Concurrence of four directors in making,
5107-13.

Duration, 5107-115.
Execution of, 5107-87.
Filing, 5107-87.
Form and contents, 5107-87;
Inspection of work done under by; direc

tors, 5107-92.
Investigation of work on, 5107-89.
Letting, acceptance or rejection, 5107-86.

Bids for, bow made, 5107-86.
Copies of reports and profiles for bid

ders, 5107-86.
Lowest bidder, 5107-85.

Making in name of district, 5107-23.
Manager's powers, 5107-115.
Partial payments, 5107-92.
Payment, 5107-92.
Recording, 5107-87.
Reports as to compliance with, 5107-89.
Specifications, 5107-89.
Supervision of, 5107-89.

WATER IMPROVEMENT DISTRICTS
(Cont'd)

Contracts with United States, assessments
5107-21.

'

Bonds, deposit, 5107-2l.
E'lection, ballot, 5107-53.

Notice, 5107-54.
Returns, etc., 5107-57.

Issuance, 5107-58.
Charges, collection, 5107-95.
Conveying land to, 5107-24.
Directors' powers, 5107-21.
Distribution of water, federal laws, etc.,

applicable, 5107-95.
Elections, ballot, 5107-55.

Returns, etc., 5107-58.
Federal reclamation laws applicable,

5107-95.
Including lands in adjoining county,

5107':-83.
Interest and sinking fund, 5107-70.
Lien for payments due United States,

5107-59.
Maintenance and operating fund, 5107-

71.
Expenditures from, 5107-68.

Maps, etc., not required, 5107..52.
Provisions regarding lowest bidder inap

plicable, 5107-85.
Taxation, 5107-69.
Validity, contesting, 5107-60.

Determining, 5107-61 to 5107-64.
Conveyances to United States, 5107-24.
Co-operation with United States, formation

for, 5107-1.
County auditor, checking reports, 1494e.

Compensation for auditing accounts, etc,
1494f.

Control over finances, 1494a.
Duties, etc., 1494a to 1494i.

Effective date of act, 1400.
Inconsistent acts repealed, 1494h.

. Culverts under public roads, authority to

build, 5107-90.
Culverts under

\

railroad tracks, authority to

make, 5107-89.
How built, 5107-89.
Notice, 5107-89.

Depositories, accounts, examination, 5107-
104.

Appointment, 5107-100.
Assessments collected deposited with,

5107-98.
Bonds of contractors deposited with,

5107-88.
Bonds of directors filed with, 5107-12.
General powers and duties, 5107-100.
Laws applicable to, 5107-100.
Records, 5107-101.
Reports, 5107-10l.
Warrants on for payment of work done

under contract, 5107-92.
Directors, accounts, 5107-99, 5107-104.

Appointments by, board of .equalization,
5107-26.

Collector of assessments, 5107-98.
Depositories, 5107-100.
Engineer, 5107-51.

Approval of directors' bonds, 5107-88.
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WATEB IMPROVEMENT. DISTRICTS WATER IMPROVEMENT DISTRICTS
(Cont'd) (Cont'd)

Directors (Oont'd) Dissolution, debts, 5107-79.
Assessments, additional assessments, 5107 Failure to operate, 5107-79.

-96. Voluntary, 5107-79.
Audit of report of taxes not collected by Districts recognized under prior laws validat-

assessor and collector, 5107-35. ed, 5107-107.
Blanks for assessments, 5107-25. Diversion of ordinary flow and underflow of
Bonds, 5107-12. flowing streams for, 4993.

Delivery to depository, 5107-12. Drainage ditches, purchase of, 5107-97.
Buying motors, pumps, atc., 5107-21. Elections, directors, powers of, 5107-73a.
Compensation, 5107-77. J.oint ownership of works, 5107-106.

Affidavit for, 5107�77. Laws applicable, 5107-73a.
Warrant for, 5107-77. List of taxpayers, 5107-8.

Contracts, making, 5107-21.
Contracts with United States, 5107-21. Eminent domain, proceedings, 5107-78.

Control and management of affairs of dis- Right of, 5107-78.

trict, 5107-21.
Cemeteries excepted, 5107-78.

Duplicate of assessment rolls for, 5107- Employes, employment, 5107-74, 5107-115.

34. Entry on lands, etc., authority, 5107-84.

Election, biennial, 5107-73. Length of term of employment, 5107-74.

Certificate of, 5107-9. Manager's powers, 5107-115.

Powers, 5107-73a. Salaries, 5107-74, 5107-115.

Employment of attorney to bring suit to Engineers, appointment, 5107-51.
collect delinquent taxes, 5107-45. Empl.oyment, 5107-21.

Entry on lands, etc., authority, 5107-84. Entry on lands, etc., authority, 5107-84.
Exercise of power of eminent domain, General powers and duties, 5107-'51.

5107-78. Maps and profiles, contents, 5107-52.
General manager, employment, 5107-21. Duty to make, 5107-51.

Hiring employes, 5107-21, 5107-74. Signing and filing, 5107-52.
Inclusion of land in district lying in ad- Reports of work on contracts, 5107-89.

joining county, 5107-83. .Supervlsion of c.ontracts, 5107-89.
Inspection of contract work, 5107-92. Surveys, 5107-51.
Letting of contracts, 5107-85 to 5107-87. Establishment, appeals from orders granting
Manager, employment, 5107":'_115. . or dismissing petition, 5107-4.
Meetings, time of holding, 5107-102. Authority of commissioners' court, 5107-l.

Where held, 5107-104. Contest, exclusive jurisdicti.on of commis-
Oaths, 5107-12. sioners' courts, 5107-2.
Office, place of, 5107-102. Persons authorized, 5107-2.
Payment for contract work, 5107__;__92. Districts in two or more counties, direc-
Powers, 5107-108. tors, bonds, etc., 5107-80, 5107-81.

Contracts with United States, 5107- Ellectiona, canvass of votes, 5107-80.
21. Conduct of, 5107-80.

Preparation of delinquent tax roll, 5107- Declaration of result, 5107-80.

P!�ident, 5107-13.
Notices, 5107-80.

Qualificati.ons, 5107-14.
Officers, 5107-80.

Quorum, 5107-13.
Returns, 5107-80.

Records, 5107-99.
Order for, 5107-80.

Delinquent tax record, 5107-43. Petition, 5107-80.

Reports to, 'by assessor and collector, of Hearing on, 5107-82.

taxes collected, 5107-35. Dismissal, appeal from, 5107-82.

By engineer as to work .on contracts, Districts especially declared to be defined

5107-89. districts, 5107-23.

Secretary, 5107-13. Electi.ons, ballots, 5107-7.

Acting as secretary of board of equal- Canvass of votes, 5107-9.

izatlon, 5107-26. .

Conduct of, 5107-7.

Maps and profiles filed with, 5107-52. List of taxpayers, 5107-8.

Semi-annual reports, contents, 5107-93 Notice of, contents, 5107-6.

Filing, 5107-93. Posting, 5107-6.

Verification, 5107-93. . Oath of voters, 5107-8.

Sinking funds, investment, 5107-113. Order for, 5107-5.
Suits by or against, 5107-23. Polling places, 5107-7.

Supervision of contracts, 5107-89. QuestiQns submitted, 5107-5.
Survey of boundaries, 5107-16. Return of votes, 5107-9.
Term of office, 5107-72. Time for holding, 5107-5.

Vacancies, appointment to fill, 5107-76. Hearing, adjournments, 5107-2.
Bonds of persons elected to fill, 5107- Findings, entry of record, 5107-3.

76. Inclusion of lands in adjoining county,
ElectiQn to fill; 5107-76. application for, notice, hearing,

V.ouchers, 5107-104. 5107-83.
Water supply, powers and duties as to, Effect of on rights and liabilities .of

5107-95. owners' lands included, 5107-83.
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WATER IMPROVEMENT DISTRICTS WATER IMPROVEMENT DISTRICTS

(Cont'd) . (Cont'd)
Establishment (Cont'd) Officers, bonds, surety bonds, 5107-103.

Inclusion of lands in adjoining' county Powers, constructing reservoirs, etc., 5107-24.
(Oont'd) Constructing works, etc., 5107-108.

Election, ballots, 5107-83. Preliminary surveys, entries, 5003.
Conduct of, 5107-83. Purchases, 1494b.
Notice of, 5107-83. Improvements, 5107-1.
Order for, 5107-83. Receipts, money' not to be received without
Question submitted, 5107-83. giving, 1494e.' ,

Judgments, finality, 5107-2. Reports, form, 1494d.
Judicial notice of, 5107-23. Reservoir projects, 4996cc to 4996ccccc. See
Name, 5107-10. Reservoirs.
Notice of hearing, 5107-1. Roads, right of way along, 5006.
Numbering, 5107-10. Salaries, employes; 5107-115.
Order for, contents, 5107-10. Secretary of Interior, consent to including

Filing and recording copy, 5107-11. land, 5107-20, 5107-83.
Petition, contents, 5107-1. Sinking funds, investment, 5107-113.

Time for hearing on, 5107-1. Taxation for, 5107-69.
Suits to contest validity, by whom Storage or diversion of storm, flood, or rain

brought, 5107-60. waters, 4992.
Unorganized counties, 5107-117. Streams, crossing, 5008.
Validation, 5107-78a, 5107-107. Taxes, cancelling, 5107-105a.

Exclusion of lands from,' hearing, determina- Decrease, 5107-112.
tion, 5107-19. Duration, 5107-112.

Hearing, notice, 5107-18. Increase, 5107-112.
Petition for, 5107�17. Sinking fund, 5107-69.

Fees, registe1;'ing bonds, 5107-114. Transfer of water rights, 5107-110.
Fencing, live stock trespasses, Wl1d. Warrants, 1494c.
Finances, county auditor's control, 1494a. Concurrence of four directors in making,
Funds, surplus, disposition of, 5107-91. 5107-13.
General manager, 5107-21. Water commissioner, notices, regulating ditch-

Joint enterprise, 5107-106. es and reservoirs, 501l:J,2ss.
Inadequate service, assessments, release, Water masters, employment, 5107-21.

5107-111. Water rights, how acquired, 5107-24.
Inclusion of lands, 5107-109, 5107-110. Transferring, 5107-110.

Consent of Secretary of Interior, 5107-20. Water supply, assessments, 5107-95.
Petition for, 5107-20. Borrowing money for purpose of,
Record of application on admission of 5107-95.

lands, 5107-20. Contracts with users, 5107-95.
Survey of lands, 5107-20. Estimate of expense of by directors,

Interest and sinking fund, how constituted, 5107-95..

5107-70. Expense of, payment by assessments,
Payments from, 5107-70. 5107-95.
Taxes, cancelling, 5107-105a. Inhabitants of city, town, or village on

Investments, countersigning by county auditor, acquisition of established system, 5107-
1494d. 94.

Joint ownership by several districts, bids, Notes of persons taking, 5107-95.
5107-106. Payment by persons using, 5107-95.

Bonds, 5107-106. Statements of persons desiring, contents,
Contracts, 5107-106. 5107-95.
Elections, 5107-100.
General manager, 5107-106.
Powers, 5107-106.

Judgments, transmitting to board of water
engineers, 4996w.

Laborers, etc., employment, 5107-21.
Lands, how acquired, 5107-24.
Laws repealed, 5107-107.
Levees, purchase of, 5107-97.
Maintenance and operating fund, how consti

tuted, 5107-71.
Payments from, 5107-70.

Making of improvements, 5107-1.
Management, directors' powers, 5107-108.
Manager, 5107-21, 5107-106, 5107-115.
Maps, contracts with United States, unnec-

essary, 5107-52.
Meetings, special meetings, 5107-102.
Name, change, 5107-107.

Water improvement districts, 5107-21.
WATER MASTERS

WATERS AND WATER COURSES
See Drainage; Dralme ; Fish, 01lsters, etc.;

Irrigat�on�' Lakes; Levees; Navigation
Districts; Wells.

Abandonment of rights, 500HZ.
Appropriators, who are, 4995.
Artesian wells, 5011g to 501li, 5011%,

5011:J,2dd, 5011:J,2ee. See Artesiaa Wells.
Beneficial use, what constitutes; 4995aa.
Board of water engineers, adjournments,

4996j, 5002h, 5()()Qk.
Appeals from decisions on applications for

appropriations of waters, 5011:ihmm to

5011:J,2qq.
Vol. 1 contains Arts. 1 to 4607lhd. Pages 1 tc lOOT; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1676.
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WATERS AND WATER COURSES I WATERS AND WATER COURSES
(Cont'd) (Cont'd)

Board of water engineers (Cont'd) 1 Board of water engineers (Cont'd)
Applications to for appropriations of wa- Subpcenas for witnesses, 5002j.

ters, 4996c. Suits, transfer to, 5011%f.
Additional data, required, 4996d. Terms of office, 4995b.

Ascertaining quantities of water, etc., Traveling expenses, 4995e .

. 5001dd. Wasting water, duties, 5011% a, 5011%b.
Certified copies of orders or decisions, etc., Water commissioners, appointment,

5002l. 5011%rr, 5011%s.
Chairman, 4995d. Boundary streams, ete., act dpplicable to,
Creation, 4995b. 5011%u .

.
Determining appropriation claims, Compliance with act, time, 4996bb.

5011%f to 5011%r. Conservation or storage of storm waters, in-
Drainage, 4996dd. junction to restrain interference with
Eminent domain, 5001ddd, 5004a. 5001p.

•

Employes, appointment, 4995d. Right to, 5001m.
Traveling expenses, 4995e. Use of streams for conveyance of, 5001n.

Experts, appointment, 4995d. Oonveyance of ditch, canal, reservoir, etc.,
Travelmg expenses, 4995e. 5002n.

Fees, enumeration of, 5001£.
Furniture, stationery, etc., for, 4995d.
Hearing on application for appropriation

of waters, 4996j.
Inspections, 4996ww.
Judgments, copies transmitted to; 4996w.
Measurement of streams, etc., 5001d,

5001dd.
Notice of hearing of application for ap-

propriation of waters, 4996h, 4996i.
Oaths, authority to administer, 5002k.
Office at capitol, 4995d.
Organization; 4995d.
Permit, necessity, 5002a.

.Preliminary examination of applications
for appropriation of waters; 4996e.

Publication of notice of hearing on appli
cation for appropriation of waters, cost
of, 4996k.

Qualifications of members, 4995b.
Quorum, 4995d.

.

Records, 5001d.
Applications for appropriation of wa

ters, 4996f.
Rejection or approval of application for

appropriation of waters, 4996g, 4996j.
Removal of members, 4995b.
Reports to, 50111hd.

Artesian wells, 5011%dd, 5011%.e.
Reports to governor, 5001d.
Reservoir projects, 4996cc to 4996ccccc.

See Reservoirs.
Rules and regulations, 4995d.

Power to make, 5001e.
Salaries, 4995c.

-

Seal, 4995d.
Secretary, appointment, 4995d.

A.uthor�ty to administer oaths, 5002k,
5011%h.

Certificate of water rights, issuance,
5011%m.

Duties, 4995d.
Salary, 4995d.
Traveling expenses, 4995e.
Water commissioners, appointment,

5011%rr.
Water contest appeals, notice of per

fecting, 5011%nn.
Sessions, adjournment, .5002h.

Where held, 4995f.·
Subordination of appropriation of waters

for power to appropriation for irriga
tion,4994.

Corporations for irrigation, etc., purposes, ac-

quisition of lands, 5011e.
Borrowing money, 5011e.
Directors, election, 5011f.
Disposition of lands not used, 5011e.
Fictitious increase of stock or indebted-

ness. 5011e.
Oorporations for storage, etc., of waters, sale

of water rights, 5002a.
Corporations for use of, authority to incorpo

rate, 5002.
Discrimination against users of waters pro

hibited, 5002c.
Diversion of flow and underflow of flowing

streams, 4993.
Diversion of water, application to board of

water engineers for permit, 5011c.
Drainage, 4996dd.

.

Cities, 984.
Eminent domain, pumping plants, etc., 5004a.

Reservoirs, etc., 5004a.
Fencing canals, ditches, etc., as condition pre

cedent to action for trespass by live stock,.
5011d.

. Fish, oysters, etc., 4000, 4000a, 4021l.
Injunctions, 5001p.
Inspections by board of water engineers,

4996ww.
Irrigation districts, etc., crossing streams,

etc., 5008.
Fencing as condition precedent to right of

action for trespass by live stock, 5011d.
Preliminary surveys, entry on lands for

purpose of, 5003.
Right of way along public roads and

bridges, 5006.
Leases, corporate powers, 500llZ, 5002a.
Liens, canals, reservoirs, etc., 5011ff, 5011fff.
Mandamus, 5001p.
Navigation distriets, 5982, 5988.
Partial invalidity of act, effect, 5011%vv.
Partnership ditches, recovery for failure to do

share of work on, 50020.
Permanent water right and easement, 5002e.
Persons entitled to use water for irrigation,

etc., 5002b.
.

Pipe lines, 1306.
Pollution, 4553b to 4553e.

Injunction, 4553c to 4553e.
Inspector, 'appointment, duties, 4553b to

4553e.
.

Mineral development, 5904tt.
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WATERS AND WATER COURSES

(Cont'd)
Penalty, 4553b to 4553e.

Violation of injunction, 4553c.
Prohibited, 4553b to 4553e.
'Sewerage for cities and towns, 4553d.
State board of health, .powers, 4553e.

Prescription, appropriations, 5O'llcc.
Priorities, 50O'll, 5O'OllZ. IProration of waters in case of shortage,

5002d.
Reclamation works, authority of secretary of

interior to make, 5011.
Records of operations, 5O'll%d.
Repeal of conflicting acts, 5011%w.
Reports to board of water engineers, 5011%d.
Riparian rights, recognition, 5O'll%uu.
Sale of rights, corporate powers, 500111, 5OO'2a.
Salt water, changing into fresh water, 4993.

Storage or diversion of, 4993.
Storm, flood, or rain waters, diversion, 4992.

Storage, 4992.
Surface waters, diversion, 5011t.
Title to in state, 4991.
Vested rights unaffected, 5O'll%v.
Waiver of rights, 5001ll.
Wasting water, abatement, 5O'll%a.

Public nuisance, 5011%a.
Punishment, 5O'll%a.

Water districts; commissioners, appeals,
5011%t.

Commissioners, appointment, 5011%1'1',
5011%s.

Assistants, 5011%tt.
Compensation, 5011%t.
Discharge, 50'11 % tt.
Employment, 5011%tt.

Bonds, 5011% s.

Number, 5011%s.
Oath, 5011%s.
Powers and duties, 5011%ss, 5011%t.
Removal, 5O'11%s.
Salary, 5O'11%rr.
Term, 5011 % s.

Traveling expenses, 5011%rr.
Vacancies, 5011%s.

Creation, 5011%rr.
Water divisions of state, 4995a.
Water rates, 5OO2f to 50'021.

Discrimination, additional deposit, 5002g.
Appeal from decision, manner of tak

ing, 5002i.
Supersedeas bond, 50O'2i.

Bond for costs, 5002g.
Complaint, 5002f.

Copy of, for defendants, 5002g.
Decision, certified copies as evidence,

50'021;-
In writing, 5002h.

Deposit, 5002f.
Evidence, 5002h.
Hearing, adjournments, 5002h.

Time and place of, 5002h.
Witnesses, 5002j.

Notice to defendants, 5002g.
Oaths authority to administer, 5002k.
Order on, 5002g.

WATERS AND WATER COURSES
(Cont'd)

Water sheds, diversion of water from prohib
ited, 5011b.

Storage of waters in, 49·92.
Title to in state, 4991.

Water supply, rules and regulations govern
ing,5O'O'2m.

Appropriations
Applications for, additional data required,

4996d.
Appeals from decision of board of water

engineers, representation of board by
attorney general, 4996t.

Contents, 4996c.
Decision, certified copies as evidence,

50021.
Filing fee, 5001£.
Hearing on, 4996j.

Witnesses, 5002j.
Map or plat accompanying, 4996c.
Notice of hearing on, form and contents,

4996h.
- Publication, 4996i.

Cost of, 4996k.
Oaths, authority to administer, 5002k.
Owners of dams, 5001l.
Permits, form and contents, 4996y.

Notice of rights under, 4996y.
Recording by clerk of county court,

4996y.
Revocation for failure to begin work,

4999.
Transmission to clerk of county court:

4996y.
Work to be begun, 4999.

Preliminary examination by board of wa-

ter engineers, 4996e.
Priorities, 50011, 5001lZ.
Record of, 4996f.
Rejection or approval, 4996g, 4996j.
Writing, 4996c.

Appropriators, who are, 4995.
Beneficial use, what constitutes, 4995aa.
Compliance with act, time, 4996bb.
Crossing streams for purpose of, 5008.
Determining claims, adjournment, 5011lhff,

5011%hh.
Appropriations for employes, 5011lhii.
Claimant's statement, 5011%gg, 5011%h.
Contest, appeals to court of civil

..(l.ppeals
and Supreme Court, 5O'l11!2pp.

Appea� to district court, bond,
5011%n.

Certified copy of records, filing,
5011%0.

Consolidation, 150'11%n.

Costs, 5011%pp.
Decree, 5011 % pp,
Evidence, admissibility, 5O'lflhp·
Maps, ete., admissibility, 5O'll%p.
Notice, 5011%n, 5O'll%nn.
Order effective pending, 5011%q.
Parties, 5011%mm.
Perfecting, 5O'll%n.
Petition, filing, 5011%0.
'I'ranscript; filing, 5011%0.
Trial de novo, 50'11%00.

Vol. 1 contains Arts. 1 to 4607:J,2d, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, Pages 1008 to 1675.
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WATERS AND WATER COURSES
(Cont'd)

Determinjng claims (Cont'd)
Contest (Cont"d)

Certificates, contents, 5011%m.
Issuance, 5011 %m.
Recording, 5011%m.

Costs, taxation, 5011%k.
Depositions, 5011%k.
Examining water supply, etc., 5011%Z.
Failure to appear, forfeiting rights,

5011%r.,
Filing findings and order, 5011%U.
Findings, 5011% u.
Hearing, time, 5011%k.
Maps, etc., 5011% i.
Measuremen ts, 5011% l.
Order, 50111hU.

Conclusiveness, 5011%qq.
Effective pending appeal, 5011 %q ..

Rights, determination, 5011%ll.
Testimony, filing, 5011%kk.
Witnesses, compelling attendance,

5011%k.
Fees, 5011%:k.

Costs, disposal, 5011%j.
Expenditures charged as, 5011 %j.
Notification, 5011%jj, 5011%k.

Disqualification of .board of water engi-
neers, 5011%hh.

'

Estoppel to assert claim, 5011%r.
E:x:amining water supply, etc., 5011%l.
Expenditures, 5011%j.

.

Experts, sonuu
Failure to assert claim, 5011%r.
Hearing, place, etc., 5011%ff.
Hydrographers, 5011lhii.
Notices, contests, 5011%jj, 5011%k.

Hearing, 5011lhff, 5011%g.
Inspecting testimony, 5011%i.

Petition, 5011%f.
Riparian rights, assertion unnecessary,

5011lhr.
Stenographers, 5011%ii.
Testimony, inspection, 5011%i.

Taking, 5011%hh.
.

Drainage, 4996dd.
Estoppel to assert, 5011%r.
Forfeiture, 4995, 5001k, 5011%r.
Inspection by board of water engineers;

4996ww.
Limitation to beneficial use, 5001i.

,

Measurement of streams by board of water en-

gineers, 5001d, 5001dd.
New, 4995.
Perfecting, 4995.

.

Permit, cancellation, 4995.
Necessity, 5002a.

Preliminary surveys,' entry on lands for pur-
pose of, 5003.

Prescription� 5011cc
Priorities, 4995, 5001c, 500HZ.
Purposes of, 4994.

.

Reports of by board of water engineers, 5001d.
Reservoir projects, 4996cc to 4996ccccc. See

Reservoirs.
Rights of way; along public roads and bridges,

500ft
Over public lands, 5004.

Riparian rights, assertion unnecessary,
5011lhr.

SUPP.VE&N.S.CIV.ST.TEX.-113

WATERS AND W�TER COURSES
(Cont'd)

Stan.dard unit, measurement of flowing water,
5001h, 5001hh.

Volume of static water, 5001h, 5()()1hh.
Suits, transfer to board of water engineers,

5011%f.
Surplus water returned, 5002p.
Use of water, etc., without permit, etc., pen

alty, amount, recovery, 5001b.
Water required, ascertainment, 5001dd.
Water right defiried, 5001i.

'

WATER WELLS

Liens, 5639a to 5639h. See Mechanic's Liens.

WATERWORKS'
See Cities', Towns, and Villages.
Cities and towns, ad valorem tax to purchase',

etc., 925.
-

Eminent domain, 768a to 768c.
Cities, towns and villages, alienating proper

ty, etc., 774c.
Net revenue, application to sinking fund,

884a, 884b.

WAXWORKS

Occupation tax, 7355(15).

WAYS

Levees, 5582.

WEAPONS

Home guard, carrying, 4607%a.

WEIGHTS AND MEASURES

Commissioner of markets and warehouses, du-
ties, 7827ee, 7827f. •

Compliance with act prerequisite to maintain-:
ing suit, 7827f.

Containers for fruits and vegetables, making
other than standard sizes prohibited,
7846c.

Standards, 7846a.
Stock already manufactured unaffected,

7846c.
.

Enforcing act, 7846d.
.' ._

Partial invalidity of act, effect,' 7846g.
Scales, inspection, 7827f. ,

.

Standards, commissioner of agriculture may
promulgate; 7846f.

Fruit and vegetable containers, 7846a.
Public warehouses to keep, 7827ee.

Unit for measurement of flowingtwater,
5001h, 5001hh.

.

.

1

Unit of volume .of static water, 5001h,
5001hh.

What are, 7827ee.
Weighers, supervision by commissioner of

markets and warehouses, 7827f.

WELLS

See Artesian Wells.
Artesian wells, 5011%, 5011%dd,. 5011%ee.

See Artesian Wel'ts.
"Improvement" includes, 5621.
Liens, 5639a to 5639h� See Mechanic's Liens.
Water improvement districts, powers,

5107-24.
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WHARF COMPANIES
Corporate powers, 1121 (l1a).
Incorporation of companies to' construct, ete.,

1121(l1a).
Stocks and bonds, 6677d.
Wages, 'semi�mQnthly payment, 5246-98 to

5246-100. See Wages.

WHARVES
Railroad commission, powers, 6677d.

WHOLESALE DEALERS

Drugs, selling ethyl alcohol in local option
territory, taxation, 7475a.

WICHITA

Charter, validation, 1096j.

WIDOWS

WITNESSES (Cont'd)
Board of water engineers, 5002j.
Competency, arbitrator, p'. 45, note.

Husband, p. 425, note.
Fees, board of water engineers, 5002j.

Military courts, 5767a.
Water appropriation contests, 5011lh1k.

Husband, competency, p. 425, note,
Legislature, powers, impeachment proceedings,

6017a,
.

6017b.
Mileage, military courts, 5767.a.
Railroad commission, pipe lines, petroleum,

compelling attendance, etc., 7321he.
State fire marshal, 4881.
Subpoenas, board of water engineers, 5002j.

Industrial accident board, 5246-42.
Water appropriation contests, compelling tes

timony, etc., 5011lhk.

See Executors (MU], Administrators; Home WOLVES
stetui. Bounties for destroying, 7166 to' 7168c.

Confederate pensions, 6267 to' 6279a.
Exemptions, setting apart, 3420. WOMEN

WILD'ANIMALS
See Game.

Affidavit, 7167.
Appropriations, 7166, 7168c.
Bounties, rate, 7166.
Commissioners' courts, powers and duties,

7168, 7168a.
Scalps presented to', 7168.
Statements to' comptroller, 7168a.

Laws repealed, 7168b.
Scalps, defined, 7168.

Presented to' commissioners' courts, 7167.
State warrants, 7168a.
Trespass on inclosed or posted premises,

71�b.
Warrant on county treasury. 7168.

WILD CATS
Bounties for destroying, 7166 to' 7168c.

WILLS

See Descent and Distribution; Devises arid
Bequests ; Beeoutors (lind Admvnistrators.

Contest, pleading, p. 771, note,
B'oreign, sales, power, 7878a.

Validation, 7878b.
Inheritance taxes, collection, 7491.
Mutual, power to' make, p. 1663, note,
Probate jurisdictiQn, county courts, Dalla�

County, 1788.
Pleading, p. 772, note.

Revocation, adoption of child as working, p.
1,: note.

.

Testamentary trustees, renunciation by, p.
774, note,

WIND MILLS I

"Improvement" includes, 5621.

WINES

See Intomiooting Liquors.

WITNESSES
See Depositions; Evidence.
Board of equalization. of water improvement

district, 5107-29.

See Husband and Wife,
Convicts, guards, 6212.
Hours of labor, in certain establishments,

5246a to' 5246ccc.

WORDS AND PHRASES

Abandonment, p. 1379, note,
Abstract, p. 1512, note.
Abstract of title, p. 1616, note.
Acre foot of water, 5001h, 5001hh.
Act of GQd, p. 1114, note.

Actually open for business, p. 1086, note,
Actual settlement, p. 1251, note,
Administration, p. 1343, note.
Administratrix, p. 788, note.
Adopted children, P. 1061, note.
Adverse possession, p. 1330, note..
Affairs of the corporation, p. 208, note,
Affidavit, p. 762, note,

Another, p. 1012, note.
Any extra compensation, p. 957, note,
Any railroad, p. 1049, note,
Apparatus. p. 945, note,

.

Apparatus of trade, p. 945, note,

Apparent UPQn the record, pp. 291, 295, note.
Artesian well, 5011g.
Assistant county attorney, p. 74, note,

Association, 5246-82.
Assumption of risk, p. 1476, note,
At or near, p. 114; note.
Automobile, 7012 lh r.

Average weekly wages, 5246-82.
Binder, p. 1082, note.

Board, 5246-88.
BQnded indebtedness, p. 728, note,

Bridges, P. 115, note.
Bystander, p. 624, note.

.

Cause of action, pp. 417, 1348, note,
Chauffeurs, 7012lhn.
Children, p. 1061, note.
Churches free, p. 161, note.
Civil suit, p. 278, note.
Claimed, p. 1010,. note.
Claim of right, p. 1333, note.
Clean, p. 1570, note.
Close of the war, P. 1343, note.
Commercial vehicle, 7012lh.
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WORDS AND PHRASES (Cont'd)
Commissioner, 7827aa.
Community debt, p. 788, note.

Consolidation, 1096%c.
Contract for sale of land, p. 970, note.
Contributory negligence, P. 1476, note.

County funds, 2444.
County judge, pp. 363, 789, note.

Creditors, p. 1306, note.

Crippled and deformed children, 239%.
Cubic foot of water, 5001h, 5001hh.
Culls, 7846bb.
Damaged, p. 1285, note.
Debt, pp. 673, 674, note.
Debtor, p. 975, note.
Dedication, p. 181, note.
De facto corporation, pp. 201, 202, note.
De facto officers, p. 207, note.

Default, p. 1425, note.

Degree of care, p. 124, note.
Demand deposits, 376a.
Department, 7012%r.
Depot grounds, p. 1449, note.
Dismissal, p. 1078, note.
Disseisin, p. 1329, note.

Doing business, p. 248, note.

Doing business in the state, pp. 248, 432, note.
Donation, p. 121, note.

Draw, p. 1133, note.
Effects, pp. 66, 1264, 1266, note.
Elementary agriculture, 2783 ..

Elsewhere, P. 1345, note.
Emigrant Agent, 5246-102.
Elmploy�, 5246-82, 5246-83, 5246-88.
Employer, 5246-82.
Engaged in occupations' connected with the

business of cotton ginning, p. 1089, note.

Entire, p. 1089, note.
Entry, p. 576, note.
IDquity of redemption, pp. 190, 693, note.
Error on the face of the record, p. 295, note.
Excess fees, p. 960, note.
Exhibits, p. 956,' note.
Expenses of administration, pp. ·776, 783,

note.
False swearing, p. 1091, note.
Feeble-minded persons, 232g.
Feed and water, p. 139, note.
Field notes, p. 1232, note.
Firm, P. 401, note.
Fixtures, p. 1083, note.
Forf.eiture, p. 1379, note•.

Forthwith, P. 1306., note.
Fraud, p. 1091, note.

.

Furnished, p. 1256, note.
Furniture, p. 1083, note.

-

Given, p. 135, note.
Good cause, p. 607, note.
Good faith, P. 1307, note.
Handled, p. 979, note.
Heir, pp. 693, 931, 1661, note.

.

Heirs of the body, P. 1661, note.
Highest tide, p. n33, note.
Hotel, p. 1313, note.
Householder, p. 1174, note.
Improvement, 5621.
Income, p. 985. note.
Indigeney, 6272.
Injuries sustained in course of employment,

5246-82.
Interstate commerce, p. 1495, note.
Invitee, p. 126, note.

WORDS AND PHRASES (Cont'd)
Judgment, p. 576, note.

-

Judicial act, p. 1359, note.
Jurisdiction, p. 360, note.
Latent ambiguity, p. 886, note.
Legal beneficiaries, 5246-82.
Legal defenses, p. 1058, note.
Loan brokers, 6171a.
Loss of one arm, ·P. 1066, note.
Lots, p. 947, note.
Malice, pp. 1290, 1292, note.
Material,'p. 1299, note.
Material to' the risk, p. 1062, note.
May, p. 1265, note.
Mechanic's lien, P. 1296, note.
Merger, p. 187, note.
Ministerial act, p. 1359, note.

Misapplication, p. 1089, note.

Motorcycle, 7012%, 7012lhr.
Motor vehicle, 7012lh, 7012lhq.
Multifariousness, p. 396, note.
Near, p. 114, note.
Negotiable receipts, 78270.
Net annual deposits, 4972f.
Next preceding city election, pp. 958, 959,

note.

Non-negotiable receipt, 78270.
Occupancy, p. 1085, note.
Occupied, p. 1085, note.
Offices or employments, p. 154, note.
Official ballots, p. 1356, note.
Open account, p. 934, note.

Ordinary care, p. 124, note.
Owner, pp. 1119, 1�95, 12�6, note.
Parties, p. 355, note.
Paved roads, P. 115, note.
Pays, p. 1096, note.
Peaceable possession, p. 1329, note.
Pending, p. 520, note.
Personal injury, p. 1471, note.
Personal property, p. 1067, note.
Person interested, p. 661, note.

Physician, p. 1362, note.
Police powers, p. 150, note.
Preparation for market, p. 1257, note.
Private agency for hire, 5246-95.
Privies, P. 581, note.

Privileged communication, p. 1292, note.
Property, p. 1266, note.

. Railroads, p. 1586, note.
Receiver, p. 658, note.
Rendition, p. 576, note.
Representation, p. 1055, note.
Reputable, 5739.
Residence, p. 423, note.
Res ipsa loquitur, p. 858, note.
Restraining order, p. 1043, note.
Roads, p. 115, note.
Scalp, 7168.
Secure, p. 1499, note.
Securities, p. 216, note.
Sent, p. 135, note.

Separate property, p. 1010, note.
'Shall suspend him, p. 1062, note.
Shall then be situated; p, 1306, note.
Shell roads, p. 115, note.

Shipper's order, p. 135, note.
Shore Iine, p. 1133, note.

Sixty days allowed for settlements, p. 1078,
note.

.

State officer, p. 1389, note.

Station, p. 1449, note.
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WORKMEN'S COMPENSATION

[References are to articles, except where otherwise indicated.]

WORDS AND PHRASES (Cont'd)
Stob, p. 526, note.
Stub, p. 526, note.

Subscriber, 524�82.
Suddenly and unexpectedly, p, 526, note.
Sufficient, p. 1499, note.
Sunstroke, p. 1089, note.'
Surety company, 2425.
Survey, p. 1232, note.
Surveyed land, 5904p.
Sustained in the operation of the railroad, p. WRITS

1471, note. I
Taking, pp. 169, 170, note.
Texas' Employ.ers' Insurance Association,

524�82.
Texas securities, 3832:JAl.
Tool, p. 945, note.
Tools of trade, p. 945, note.
Town, p. 1336, note.
Trade or profession, p. 945, note.
Undue influence, p. 1657, note.
Unless otherwise provided, p. 155, note.
Unliquidated demand, p. 251, note.
Unsurveyed areas, 5904p.
Usual course of trade, p, 977, note.
Vacant, p. 1085, note.
Variance, p. 382, note.
Verification, p. 397, note.
Warranty, p. 1055, note.
Waste, 5011i.
Water right, 5001i.
Working days, p. 886, note.
Writing, p. 1091, note.

WORK AND LABOR

Partnership ditches, recovery of share on)
50020.

WORKHOUSES
See Penitentiaries.

WORKMEN
See Lab01·.

See Labor.

WORKSHOPS

Fire escapes, 3934lh to 3934lhe.
Beco-pe«,

Hours of labor of females, 5246a.
Seats for female employes, 5246c ..

See Firr.

See AttacMnent; Ea;ecution�' Garnishment·
Habeas Oorpu«; Injunction' MandCMnu/'
Process ; Quo Warranto; Se:u.ches and sei.
eures ; Sequesiration ; Supersedeas.

Change of judicial districts, 30.
County courts, Dallas county at law, 1788.

Dallas Oounty at Law No.2, 1798e.
El Paso County, 1811-136.
El Paso County at Law, 1811-134

1811-136.
.

'

Harris Oounty at Law No.2; 1811-53i.
Jefferson County at Law, 1811-120

1811-126.
.'

Railroad commission, pipe lines, petroleum,
procuring, 732:JAle.

Service, constables, 3944.
Supreme court, 1526.

Proceedings to obtain, 1543 to 1545g.

WRITS OF ERROR

See Appeals.

WRITTEN INSTRUMENTS

See Bills and Notes; Ohatte; Mortgages;
Oontroote ; OonveYMWes; .lJ}vidence; Mort
gages ood Deeds of Trust.

�ONGFUL ATTAC�NT

Liability for, p. 62, note.

Vol. 1 contains Arts. 1 to 4607lhd, Pages 1 to 1007; Vol. 2, Arts. 4608 to 7886g, . Pages 1008 to 1675.

[END OF CIVIL STATUTES TEXAS]
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