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Art:4711 INSURANCE (Title 71
TITLE 71
INSURANCE
Chap. Chap.
1. Incorporation of insurance companies. 10. Mutual fire, lighting, hail, and storm
2. Life, health and accident insurance insurance companies.
companies. 13. Fidelity, guaranty and surety compa-
4. Assessment or natural premium com- nies.
panies. 14a. Casualty and other insurance compa-
5. Mutual assessment accident insurance nies, except fire, marine and life in-
home companies. surance companies,
6. Mutual life insurance cormpanies. 15. General provisions.
7. Fraternal benefit societies. 16. Indemnity contracts.
8. Fire and marine insuranoce companies. 17. Lloyds plan.
9. State insurance commission.

CHAPTER ONE

INCORPORATION OF INSURANCE COMPANIES
Article 4711. [3034] Capital stock shall consist of what.

Issuing stock for note and trust deed.—Note of a subscrier to corporate stock in
an insurance company, secured by valid first mortgage on real estate to which the sub-
scriber has title, accepted by the corporation in payment for the stock, is ‘“property ac-
tually received,” within the meaning of Const. art. 12, § 6, so that Acts 1909, c. 108,
authorizing the incorporation of insurance companies. whose capital consists of first
mortgages on unincumbered realty in Texas, is valid. General Bonding & Casualty
Ins. Co. v. Moseley, 110 Tex. 529, 222 S. W. 961, reversing judgment (Civ. App.) 174
S. W. 1031; Prudential Life Ins. Co. of Texas v. Pearson (Com. App.) 222 S. W. 967,
reversing judgment (Civ. App.) 188 S. W. 512; Mitchell v, Porter (Com. App.) 223 S.
W. 197, reversing judgment (Civ. App.) 194 S. W. 981.

‘Where subscriber to stock in insurance company agreed to pay in cash or securities
approved by insurance department, and on organization of company organizing com-
pany by preper transfer delivered to it subscription contract and subscriber’s notes and
deed of trust executed to secure such contract, on acceptance they became binding
contracts between insurance company and subscriber, who became obligated to, pay for
his stock in cash or approved securities. Commonwealth Bonding & Casualty Ins., Co.
v. Hollifield (Com. App.) 220 S. W. 322, reversing judgment (Civ. App.) 184 S. W. 776.

Stock subscription contracts, calling for payment in money or securities satisfactory
to the insurance department of Texas, the corporation being a bonding and accident in-
surance company, held valid on their face. Mitchell v. Porter (Com. App.) 223 S. W.
197, reversing judgment (Civ. App.) 194 S. W. 981

CHAPTER TWO
LIFE, HEALTH AND ACCIDENT INSURANCE COMPANIES

Art, Art.
4724, Terms defined. 4737. May reinsure.
4725, 'Who may incorporate. 4741. Policies shall contain what.
4726, Charter to be approved by attorney 4742. Policies shall not contain what.
general, 4743a. Corporations, partnerships, etc.,
4728. Examination of commission before shall bave insurable interest.
commencing business. 4744, Venue of suits on policies.
4730. Renewal certificate. 4746. Losses shall be paid promptly.
4733. Laws relating to corporations shall 4749. Deposit of securities.
govern. 4761. Must have certificate of authority.
4734. May invest in what securities. 4764. Taxation of domestic insurance
4735, May hold real estate for what pur- companies.
poses and how long. 4773. Shall file power of attorney.

Article 4724. Terms defined.

Cited, Manhattan Life Ins. Co. v. Stubbs (Civ. App.) 216 S. W. 896.

Companies within act.—THe mere fact that a casualty insurance company incorpo-
rated under arts. 4942a-4942z, was authorized by its charter to write health and acci-
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Chap. 2) INSURANCE Art. 4741

dent insurance, did not make it a health or accident insurance company, within thf:
meaning of this act, or make applicable to it any of the provisions of such act. Ameri-
can Indemnity Co. v. City of Austin (Civ. App.) 211 S. W. 812.

Art. 4725. Who may incorporate.

Payment for stock subscribed.—~Contract for purchase of increase of capital stock
was not, where stock was not to be delivered until notes given therefor had been paid,
an executed sale so as to be void under Const. art. 12, § 6, and Rev. St. 1911, art. 1146,
and art. 4725, subd. “e,” and arts. 4726, 4728, prohibiting issuance of stock except for
money paid, etc.; ‘issue” meaning delivered. Zapp v. Spreckels (Civ. App.) 204 S.
W. 786.

Art. 4726. Charter to be approved by attorney general, etc.
See Zapp v. Spreckels (Civ. App.) 204 S. W. 786.

Art. 4728. Examination by commissioner before commencing busi-
ness.

Notes received for stock.—Note of a subscriber to corporate stock in an insurance
company, secured by valid first mortgage on real estate to which the subscriber has
title, accepted by the corporation in payment for the stock, is ‘“property actually re-
ceived,” within the meaning of Const. art. 12, § 6, so that this Act, authorizing the in-
corporation of insurance companies whose capital consists of first mortgages on unin-
cumbered realty in Texas, is valid. General Bonding & Casualty Ins.” Co. v. Moseley,
110 Tex. 529, 222 S. W. 961, reversing judgment (Civ. App.) 174 S. W. 1031; Prudential
Life Ins. Co. of Texas v. Pearson (Com. App.) 222 S. W. 967, reversing judgment (Civ.
App.) 188 S. W, 513.

Contract for purchase of increase of capital stock was not, where stock was not to
be delivered until notes given therefor had been paid, an executed sale so as to be void
under Const. art. 12, § 6, and Rev. St. 1911, art. 1146, and art. 4725, subd. “e,”” and arts.
4726, 4728, prohibiting issuance of stock except for money paid, etc.; ‘‘issue’” meaning
delivered. Zapp v. Spreckels (Civ. App.) 204 S. W. 786.

Stock subscription contracts, calling for payment in cash or in securities meeting the
approval of the insurance department of Texas, meant such securities as constitute
property, in contemplation of law, proper to be used in payment and satisfaction of a
stock subscription. Mitchell v. Porter (Com. App.) 223 S. W. 197, reversing judgment
(Civ, App.) 194 S. W. 981.

Art. 4730. Renewal certificates.
Cited, California State Life Ins. Co. v. Kring (Civ. App.) 208 S. W. 372,

Art. 4733. Laws relating to corporations shall govern.

Cited, Western Indemnity Co. v. Free and Accepted Masons of Texas (Civ. App.)
198 8. W, 1092.

Art. 4734. May invest in what securities.

Securities.—Note of a subscriber to corporate stock in an insurance company, se-
cured by valid first mortgage on real estate to which the subscriber has title, accepted
by the corporation in payment for the stock, is *‘property actually received,” within the
meaning of Const. art. 12, § 6, so that this Act, authorizing the incorporation of insur-
ance companies whose capital consists of first mortgages on unincumbered realty in
Texas, is valid. General Bonding & Casualty Ins. Co. v. Moseley, 110 Tex. 529, 222 S.
W. 961, reversing judgment (Civ. App.) 174 S. 'W. 1031; Prudential Life Ins. Co. of Tex-
as v. Pearson (Com. App.) 222 S, W. 967, reversing judgment (Civ. App.) 188 S. W. 513.

Art. 4735. May hold real estate, etc.

Real estate.—The fact that a building acquired by an insurance company was equip-
ped with a heating plant designed to heat an adjoining building also does not make the
acquisition of such building an ultra vices act. Farmers’' Life Ins. Co. v. Foster Build-
ing & Realty Co. (C. C. A.) 272 Fed. 864,

Art. 4737. May reinsure.

Construction In general.—Petition, in life insurance company’s suit on premium note
acquired by having taken over all assets and liabilities of another company, held not de-
murrable as showing that transaction whereby note was acquired was not authorized by
this article, therefore repugnant to anti-trust statutes, arts, 7797, 7807. California State
Life Ins. Co. v. Kring (Civ. App.) 208 S. W. 372.

Art. 4741. Policies shall contain what.

Cited, Mitchell v. Southern Union Life Ins. Co. (Civ. App.) 218 S. W. 586.
Application.—The provisions requiring payment of premiums in advance and forbid-
ding discrimination between insurants, relating to what an insurance policy should con-
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tain, do not have the effect of avoiding a policy issued in violation of their provisions.
Southland Life Ins. Co. v. Hopkins (Civ. App.) 219 S. W. 254,

Statutory provisions as to what an insurance contract should contain cannot be
waived by contract, and any attempt to do so, direct or indirect, is void. Id.

Fraternal benefit societies are not within the purview of this article, prescribing the
provisions to be contained in insurance policy. Sovereign Camp, W. O. W., v. Nigh
(Civ. App.) 223 S. W. 291.

Rev. St. 1911, art. 4741, forbidding issuance of a policy within the state umless it
contains certain provisions, does not prevent suit within the state on a policy issued in
another state, where the renewal premium was paid in still a third state in violation
of one of the provisions of the policy required by the statute. Kansas City Life Ins. Co.
v. Elmore (Civ. App.) 226 S. W. 709.

Payment of premiums.—An insurer cannot declare a forfeiture of a life policy until
30 days from default in pavment of premium, even though the policy has been issued
without the statutory clause inserted therein, requiring 30 days of grace. Southland
Life Ins. Co. v. Hopkins (Civ. App.) 219 S. W. 254.

Where life policy allowed 30 days of grace for payment of premium without inter-
est, but on date premium was due insurer executed a note for the -amount thereof ma-
turing eight months later, bearing interest and reciting that it was subject to the pro-
visions of the policy, insured was entitled to 30 days’' grace after maturity of the note
to pay the same, although the note contained the words ‘“without grace”; an extension
of time upon an agreement to pay interest not being considered ‘grace” (citing Words
and Phrases, Days of Grace; On Grace). Id.

Incontestability.—Subd. 3, providing for clauses of incontestability in life policies,
does not change the public policy of the state, so as to permit recovery for death of in-
sured by legal execution as punishment for crime. American Nat. Ins. Co. v. Munson
(Civ. App.) 202 S. W. 987.

There is no law requiring fraternal benefit insurance societies to put incontestable
clauses in their certificates, as is demanded of health, life, and accident companies, and
consequently clauses of that kind in certificates of fraternal insurers derive their au-
thority, not from statute, but from contract. Sovereign Camp, Woodmen of the World,
v. Wernette (Civ. App.) 216 S. W. 669.

Policy issued by fraternal benefit society was not incontestable, unless so provided
by the contract itself, since this article is not applicable to policy of a fraternal benefit
society. Sovereign Camp, W. O. W., v. Nigh (Civ. App.) 223 S. W. 291.

Parties to a life insurance contract could not by contract put something into the
policy repugnant to subd. 3, requiring policies to be made incontestable not later than
two years from date except for nonpayment of premiums, etc., and thus destroy a bene-
fit to insured which the statute was designed to guarantee, so that an attempted res-
ervation by the insurer of right to interpose fraud by way of defense to a suit to enforce
payment of the policy after it had been issued more than two years was void. Amer-
jcan Nat. Ins. Co. v. Tabor (Sup.) 230 S. W. 397,

Understatement of age.—A life insurance policy issued in Texas to one aged 64 years
at the premium rate for one aged 48 years violates the provision of Rev. St. art. 4954,
against .discrimination between policy holders, but may be enforced by the beneficiary;
fnsured not being regarded as in pari delicto with insurer, in view of art. 4741 and Pen.
Code, art. 416c. American Nat. Ins. Co. v. Tabor (Sup.) 230 S. W. 397.

Representations and warranties.—A misrepresentation in an application for life in-
surance is material, when knowledge of the truth by the insurer might reasonably have
%{arUSed it to refuse to issue the policy. Atna Life Ins. Co. v. King (Civ. App.) 208 S.

. 348.

In action on life policy, whether declaration in application as to cause of death of
insured’s brother and as to insured’s use of alcoholic or malt liquors, was material,
held for jury. I1d.

Conditions—Validity in general.—Stipulations in a life insurance policy that same
is to be null and void unless delivered to the insured or his beneficiary during his life-
time and while in good health are valid and binding and conditions precedent to the lia-
bility of the insurer. Denton v. Kansas City Life Ins. Co. (Civ. App.) 231 S. W. 436.
Suicide of insured.—A clause reinstating insured, who was in good health, to
the effect that insurer would not be liable for more than the reserve of the policy if
the insured should commit suicide within a year, was void for want of consideration,
where the policy provided that the company would reinstate the policy at any time upon
evidence of ‘“‘insurability satisfactory to the company and payment of all arrears’;
such reinstatement being no more than the performance of insurer's legal obligation.
Missouri State Life Ins. Co. v. Hearne (Civ. App.) 226 S. W. 789.

Waiver of conditions.—Provision in life policy exempting insurer from liability, ex-
cept for amount of premiums paid, in case the insured should die while engaged in mil-
itary service, authorized by subd. 3, could not be orally waived in view of further pro-
vision that the policy constituted the entire contract between the parties, required by
article 4953, and provisions of art. 4954, that life insurance company or agent should
make no agreement as to policy not expressed therein. Caldwell v. Illinois Bankers’
Life Ass'n (Civ. App.) 226 S. W. 747.

‘While it is not within the power of life insurance companies in placing policies in
certain forms on the market materially to change or evade the obligations imposed on
them by statute for the protection and advantage of insured and their beneficiaries, such
companies are bound by modifications of the contract which they have voluntarily made.
and which have no effect other than to leave clauses authorized for their own benefit
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somewhat less to their advantage than would be permissible under the statutes. Amer-
ican Nat. Ins. Co. v. Tabor (Sup.) 230 S. W, 397.

Construction of policy.—Doubt as to meaning of statements in a short form of appli-
cation, which was presented to insured filled out as signed, will be resolved in favor of
enforcement of the policy. /Etna Life Ins. Co. v. King (Civ. App.) 208 S. W. 348.

Where a note for a premium could have been given either for an illegal extension of
time for payment of premium, or as a legal payment of the premium, the court will
hold that it was given as payment of the premium in advance rather than a postpone-
ment. Southland Life Ins. Co. v. Hopkins (Civ. App.) 219 S. W. 254,

Art. 4742. DPolicies shall not contain what.

Construction in general.—The construction of subd. 3, as applied to a condition on
the face of a life insurance policy reducing the amount of insuwrance in case of death
from certain diseases bheginning within one year, is not involved in such doubt as to
make controlling the ruling of the insurance commissioner approving a form of the
policy. First Texas State Ins. Co. v. Smalley (Sup.) 228 S. W. 550.

Invalid provisions—In general.—A condition on the face of a life insurance policy im-
mediately following the statement of the amount of the insurance, providing for pay-
ment of one-half only of such amount for death from certain diseases having their be-
ginning during the first 12 months of the policy, is void under subd. 3. First Texas
State Ins. Co. v. Smalley (Sup.) 228 S. W. 550. .

A policy cannot contain the prohibited provisions, though issued on the industrial
plan in small amounts and for weekly or biweekly premiums. Id.

The provision of a life policy that it shall not take effect unless. insured is in good
health at the time of issuance is not prohibited by subd. 3, invalidating any provision
for settlement for less than the amount insured on the face of the policy. Federal Life
Ins. Co. v. Wright (Civ. App.) 230 S. W. 795.

A condition in an insurance policy that, if insured’s death occurred within six cal-
endar months from its date, the beneficiary would receive only one-half of the amount
mentioned therein, and the full amount if death occurred thereafter, contravened subd.
3. American Nat. Ins. Co. v. Dixon (Civ. App.) 231 S. W. 165.

Waiver of provisions.—The provision in an insurance policy for shortening the pe-
riod of limitation, being one for the benefit of the insurer, may be waived, and is waived
where the beneficiary in an accident policy wrete to the insurer within 90 days after
death of insured, as provided by the policy, to furnish blanks required for proof, but
insurer failed to furnish same. Simmons v. Western Indemnity Co. (Civ. App.) 210
S. W. 713.

Art. 4743a. Corporations, partnerships, etc., shall have insurable
interest—Any corporation, partnership, joint stock association or any
trust estate doing business for profit, may be named beneficiary in any
policy of insurance issued by a legal reserve life insurance company
on the life of any officer or stockholder of said corporation, joint stock
association or trust estate or any partnership or member thereof may
be the beneficiary in any policy of insurance issued by a legal reserve
life insurance company upon the life of any member of said partner-
ship, or any religious, educational, eleemosynary, charitable or benevo-
lent institution or undertaking may be named beneficiary in any policy
of life insurance issued by any legal reserve life insurance company
upon the life of any individual. The beneficiaries aforenamed shall
have an insurable interest for the full face of the policy and shall be
entitled to collect same. On all policies of life insurance heretofore
issued by legal reserve companies in which any of the aforenamed shall
have been designated beneficiaries in the policies, said beneficiaries
shall have an insurable interest to the full extent of the face of the pol-
icy and be entitled to collect same. [Acts 1921, 37th Leg., ch. 84, § 1.]

Took effect 90 days after March 12, 1921, date of adjournment.

Art. 4744. Venue of suits on policies.

Cited, International Travelers’ Ass'n v. Branum, 109 Tex. 543, 212 S. W. 630.

Applicability.—TUnder art. 4798, this article does not apply to mutual accident insur-
ance companies, so that such company could agree to be sued only in county named in
certificate. International Travelers’ Ass'n v. Votaw (Civ. App.) 197 S. W. 237.

.Cause of action. against insurance company for return, in view of cancellation of
po}lcy, qf money paid on first premium, is not a ‘‘suit upon an insurance policy’’ within
this article. Reliance Life Ins. Co. v. Robinson (Civ. App.) 202 S. W. 354,

. Venue'.—Action was properly brought in county of policy holder’s residence, not-
w1Fhstand1ng contrary provision of certificate. International Travelers’ Ass’'n v. Powell
(Civ. App.) 196 S. W, 957,
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Art. 4746. Losses shall be paid promptly,

See Southern Surety Co. v. Nelson (Sup.) 229 S. W. 1113,

Application to various kinds of insurance companies.—In view of art. 4798, and this
article, in action against mutual accident insurance company, recovery of attorney’s
fees and damages or penalties held not authorized. International Travelers’ Ass'n v.
Votaw (Civ. App.) 197 S. W. 237.

In view of this article, and Const. art. 8, § 35, held, that art. 4955 (originally Acts
31st Leg. c. 108, § b5), is void, so that a judgment awarding 12 per cent. penalty for
failure to pay the loss on an indemnity bond was improper. Western Indemnity Co. V.
Free and Accepted Masons of Texas (Civ. App.) 198 S. W. 1092.

Defendant held not a mutual assessment, health, and accident association, organized
under arts. 4794-4808, but an accident insurance company, to which this article applies.
Bankers’ Health & Accident Ass’'n v. Wilkes (Civ. App.) 209 S. W. 230.

The fact that policies of accident insurance were issued under the Workmen's Com-
pensation Act does not affect application of this article. Southern Surety Co. v. Nel-
son (Civ. App.) 223 S. W, 298.

This article does not apply to indemnity insurance contracts against liability to an-
other as distinguished from life, health, or accident insurance. Ocean Accident & Guar-
antee Corporation, Limited, of London, England, v. Northern Texas Traction Co. (Civ.
App.) 224 S. W. 212.

This article does not authorize the recovery of attorney’s fees in an action on an
accident policy against an association incorporated under art. 4798, since the former,
although subsequent, does not repeal the later article. Pledger v. Business Men's Ac-
cident Ass'n of Texas (Com. App.) 228 S. W. 110.

This article is a part (section 35) of an act of the Thirty-First ILegislature (Acts
1909, c. 108), authorizing the incorporation and providing for the regulation of life,
health, and accident insurance companies of a certain character, and relates only to the
corporations authorized and regulated by such act. Id.

Defendant fraternal insurance order, not having been permitted to transact business
in Texas as a fraternal society, the statutes controlling life insurance policies apply to
it, particularly this article, and the order will not be protected by the exception
named in art. 4830, exempting such societies from all provisions of the insurance laws,
but will be held liable for an attorney’s fee for delay in payment. Independent Order of
Puritans v. Brown (Civ. App.) 229 S. 'W. 939.

Liability—In general.—The survival of insured for the time limited in an endowment
policy is a contingency involving a loss to the insurer, endowment insurance being life
insurance, since the amount of loss depends on the duration of life, and the word “loss”
being used in the statute as a synonym of liability. Manhattan Life Ins. Co.; v. Stubbs
(Civ. App.) 216 S. W. 896.

‘Where insured asserted his claim and sued for the full amount of loss by fire under
all his policies, it was not required of defendant insurers, one of whom admitted liability
on a policy, to pay or tender any part of the loss in order to escape penalty for delay.
Providence-Washington Ins. Co. v. Boatner (Civ. App.) 225 S. W. 1115.

Demand.—Before the penalty of 12 per cent. damages for failure to pay a claim can
be imposed, a demand for payment must be made, and evidence of the furnishing of
proofs of loss and a statement that the company refused to pay is not sufficient. In-
ternational Travelers’ Ass’'n v. Powell (Civ. App.) 196 S. W. 957.

Where the agent of an insurance company has authority to represent the company
in respect to payment of claims when demand is made, a demand upon him as repre-
sentative of the company for payment of policies is such a demand as to entitle bene-
ficiary to recover the penalties and attorney’s fees in case of refusal to pay. American
Nat. Ins. Co. v. Wallace (Civ. App.) 210 S. W. 859.

Where the beneficiary under a life insurance policy makes demand on the insurer
for the face amount of the policy, which is larger than the amount due, and recovers a
less amount by suit, the insurance company is not liable to her for attorney’s fees.
American Nat. Ins. Co. v. Turner (Civ. App.) 226 S. W. 487.

Insurer held. liable for the 12 per cent. statutory penalty and attorney’'s fee for fail-
ure to pay amount die on policy on demand, notwithstanding that demand was for an
amount in excess of that due. First Texas Prudential Ins. Co. v. Campos (Civ. App.)
227 S. W. 244.

Tender.——Where on the maturity of a 15-year endowment policy, the amount due
thereon was in dispute, company’'s act in sending to assignee of policy draft for its ad-
mitted liability thereon, payable, however, to both original insured and assignee, with
payment further conditioned upon the execution by them both of a full release of any
further claims or demands on account of the policy, was not such an unconditional ten-
der of its admitted debts as assignee was entitled to, and the company was thus left
liable for delay. Manhattan Life Ins. Co. v. Stubbs (Civ. App.) 216 S. W. 896.

‘Where, on maturity of $5,000 endowment policy, assignee of the policy claimed about
$1,200 extra dividends, while insurer admitted, in addition to the $5,000 face of policy,
dividends due to extent only of $90, assignee was entitled to have penalty and attorney’s
fee for delay in payment predicated upon the $5,090, which was adopted by the court,
rather than upon the $1,200 involved in dispute between the parties, where no uncondi-
tional tender was ever made of the $5,090, since, by reason of lack of unconditional
tender of what was admittedly due, the assignee was forced into the courts i order to
get, not only the disputed, but also the undisputed, portion of his claim. Id.

Excessive damages.—In action for $165, unpaid portion of insurance policy, with 12
per cent. damages and reasonable attorney’s fees, allowance by trial court of $100 at-
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torney’s fees was excessive in sum of $50. American Nat. Ing. Co. v. Blalock (Civ.
App.) 200 S. W. 185.

Art. 4749. Deposit of securities.

See Texas Fidelity & Bonding Co. v. City of Austin (Civ. App.) 211 S. W. 818,

Application of act.—This act does not apply to casualty companies. American In-
demnity Co. v. City of Austin (Civ. App.) 211 S. W, 812.

Validity.—The provision that for taxation purposes the situs of the deposited securi-
ties shall be at the home office of the companies, is unconstitutional in view of Const.
art. 8, § 11, fixing the situs of personal property for taxation in the county where sit-
uated. Cityv of Austin v. Great Southern Life Ins. Co., 211 S. W. 482; American Indemni-
ty Co. v. City of Austin (Civ. App.) 211 S. W. 812.

Situs of property for purpose of taxation.——Where promissory notes were deposited
by an insurance company domiciled in another county with the state treasurer, the situs
of such notes for taxation purposes was in the county where deposited, and could not
be rendered for taxation in any other county. City of Austin v. Great Southern Life
Ins. Co. (Civ. App.) 211 S. W, 482.

Art. 4761, Must have certificate of authority.

Noncompliance with requirement.—Business done by a foreign insurance corporation
prior to the issuance of a certificate of authority, cannot be validated by subsequent is-
suance of a certificate. Galveston, H. & S, A. Ry. Co. v. Hartford Fire Ins. Co. (Civ.
App.) 220 S. W. 781,

Right of action.—Where an insurance company entered into contracts insuring ship-
pers of live stock against loss arising from damage to stock in transportation prior to
issuance to the insurer of a certificate of authority, and loss resulted in the shipments
by reason of negligence of the carrier, and under the conditions of the policy the insurer
paid the amount of the losses to the shippers and took an assignment of their claims
against the carriers, it cannot maintain an action against the carriers on such claims,
in view of arts. 4900, 4972; the courts not lending their support to a claim founded upeon
the violation of express law. Galveston, H. & S. A. Ry. Co. v. Hartford Fire Ins. Co.
(Civ. App.) 220 S. W. 781,

Under art. 1319, an insurance company is not subject to arts. 1314 and 1319, prohibiting
a foreign corporation without permit to do business in the state from maintaining a
suit in any court in the state. Peerless Fire Ins. Co. v. Barcus (Civ. App.) 227 S. W. 368,

Art. 4764. Taxation of domestic insurance companies.

See American Indemnity Co. v, City of Austin (Civ. App.) 211 S. W. 812,

Cited, City of Austin v. Great Southern Life Ins. Co. (Civ. App.) 211 S. W. 482,

Ownership of lands.—Within the provision for deduction from remainder of the assets
of a domestic insurance company, of the value of real estate owned by it, for determining
the taxable value of its personal property, it is the owner of land on which it held ven-
dor’s liens, and which the purchaser, unable or unwilling to pay for, surrendered possession
of to it; but not of land on which it held some other kind of lien, and which the landowner,
failing or being unable to pay the debt secyred, surrendered to it; title of the other party
being divested by the surrender in the former case, but not in the latter. City of Waco
v. Texas Life Ins. Co. (Civ. App.) 228 S. W. 245,

Deductions.—The word ‘‘entire”” in the finding in a suit relative to taxation of a
domestic insurance company, that the entire assets of the company amounted to a
certain sum, indicates that no sort of assets was excluded, but that nontaxable Liberty
Bonds, in which its capital stock was invested, were included. City of Waco v. Texas
Life Ins. Co. (Civ. App.) 228 S. W. 245. !

In rendering property for taxation, a life insurance company is entitled to deduct its
reserve unconditionally, regardless of whether it includes exempt or unexempt securities,
and it is also authorized to exclude exempt securities, such as Liberty Bonds, which
do not form a part of the reserve. City of Waco v. Amicable Life Ins. Co. (Civ. App.)
230 S. W. 698,

Presumptions and burden of proof.—In an action by a life insurance company to
enjoin city officers from collecting taxes on the ground that exempt property was
assessed, burden of proof was upon the company to show that there had heen an illegal
assessment of its property and that the assessment was upon nontaxable securities as
claimed. City of Waco v. Amicable Life Ins. Co. (Civ. App.), 230 S. W. 692,

It is not presumed that the legal reserve of a life insurance company is invested in
nontaxable securities; such question being one of fact. I1d.

Art. 4773. Shall file power of attorney.

Effect of repeal of statute.—In view of Acts 3ist Leg. ¢. 108, requiring foreign insur-
ance companies to appoint the commissioner of insurance as their agent for the service
of legal process, act of 1909, repealing prior statutes as to the service of process, .did not
cancel outstanding powers of attorney authorizing a foreign insurance company's agent
to receive service of process until such company in lieu thereof gave new powers of at-
torney to the insurance commissioner, Hagler v. Security Mut. Life Ins. Co. (D. é.)
244 Fed. 863.
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If the Legislature intended to cancel such outstanding powers of attorney, the act
was unconstitutional as divesting vested rights and impairing the obligation of contracts.
since while the Legislature may make any change it sees fit pertaining to the remedy,
the manner of obtaining service, or the procedure at the trial, it cannot deprive plain-
tiffs altogether of any remedy by divesting the courts of jurisdiction which they had at
the time the policies were written. Id.

Acts Tex. 31st Leg. c. 108, regulating domestic and foreign insurance companies, and
expressly repealing prior statutes relating to service of process, must be construed with
the act of 1909, requiring all foreign insurance companies to appoint the commissioner of
insurance as their agent for the service of legal process, where the two acts were pend-
ing at the same time, and the last-mentioned act, though approved a few days after
the first one. went into immediate effect more than two months before the first act was
effective. Id.

Revocation of power of attorney.—Under Rev. St. Tex. 1895, art. 3070, and Sayles’
Ann. Civ. St. Supp. 1904, art. 3096ee, if a foreign insurance company’s revocation of pow-
ers of attorngy to its agents defeated service of process on them, then as it had no
agent in the state, service by publication was valid, as a stipulation to this effect in the
policy would have been binding, and the existing statutes must be read into the policy.
Hagler v. Security Mut. Life Ins. Co. (ID. C.) 244 Fed. 863.

Under Rev. St. Tex. 1895, art. 3064, requiring insurance companies desiring to do
business in the state to file a power of attorney authorizing each agent to accept service
of process, and consenting that such service shall be valid; art. 3070, providing that
process might be served upon any person in the state holding a power of attorney, and
that if no such person could be found process might be served by publication; and
Sayles’ Ann. Civ. St. Supp. 1904, art. 3096ee, making the two articles mentioned condi-
tions upon which foreign insurance companies were permitted to do business in the
state, and providing that any such company engaged in issuing policies should be held
to have assented thereto as a condition precedent to its right to engage in such business
—the revocation by a foreign insurance company of a power of attorney to one of its
agents, without the appointment at the same time of any successor, was illegal, and
service on such agent was good, especially where the power of attorney was revoked
after suit was filed, and seemingly for the express purpose of preventing service on
him. Id.

Under Rev. St. Tex. 1895, art. 3070, and Sayles’ Ann. Civ. St. Supp. 1904, art. 3096ee,
if a foreign insurance company’s revocation of powers of attorney to its agents de-
feated service of process on them, then as it had no agent in the state, service by pub-
lication was valid, as a stipulation to this effect in the policy would have been binding,
and the existing statutes must be read into the policy. Id.

CHAPTER FOUR
ASSESSMENT OR NATURAL PREMIUM COMPANIES

Article 4791. Foreign assessment companies.

See North American Accident Ins. Co. v. Hodge (Civ. App.) 208 S. W. 700; Merchants'
Life Ins. Co. v. Lathrop, 210 S. W, 593; Same v. Hanks (Civ. App.) 210 S. W, 596.

CHAPTER FIVE
MUTUAL ASSESSMENT ACCIDENT INSURANCE HOME

COMPANIES
Art. ‘ 4 Art.
4794, Incorporation of. 4804. Certificate of membership; reserve
4798, What constitutes business of mu- fund; admission fee; expense fund.
tual assessment companies. 4807. Policy shall specify what; liability
on.

Article 4794. Incorporation of.

Cited International Travelers’ Ass’n v. Branum, 109 Tex. 543, 212 S. W. 630.

Applicability.—Defendant held not a mutual assessment, health, and accident asso-
ciation, organized under this chapter, but an accident insurance company, to which art.
4746, providing that failure to pay loss within 30 days shall subject insurer to additional
damages and attorney’s fees, applies. Bankers’ Health & Accident Ass’'n v. Wilkes
(Civ.~App.) 209 S. W. 230.

Rev. St. 1911, art. 4746, does not authorize the recovery of attorney’'s fees in an
action on an accident policy against an association incorporated under this act, since
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the former, aithough subsequent, does not repeal the later article. Pledger v. Business
Men's Accident Ass’n of Texas (Com. App.) 228 S. TV, 110.

Art. 4798. What constitutes business of mutual assessment com-
panies.

Tonstruction and effect in general.—In view of this article, and article 4746, in action
against mutual accident insurance company. recovery of attorney’s fees and damages or
penalties held not authorized. International Travelers’ #ss'n v. Votaw (Civ. App.) 197
S, W. 237,

Under provisions of this article, article 4744 does no! apply to mutual accident in-
surance companies, so that such company could agree to be sued only in county named
in certificate., 1Id.

Art. 4804. Certificate of membership; reserve fund; admission fee;
expense fund.
Cited, Pledger v. Business Men’s Accident Ass'n of Texas (Com. App.) 228 S. W. 110.

Art. 4807. Policy shall specify what; liability on.

Amount to be paid.—Though by-laws provide that, if a member files claim before his
disability ceased, he waives all right to future bhenefit, insurer cannot reduce its true
liability by means of a mere unaccepted offer on the part of insured to receive in
satisfaction of his demand less than amount to which he is entitled under this article.
International Travelers’ Ass’'n v. Powell, 109 Tex. 550, 212 S. W. 931; affirming (Civ.
App.) International Travelers’ Ass’'n v. Powell, 196 S. W, 957, M

CHAPTER SIX
MUTUAL LIFE INSURANCE COMPANTES

Art. Art.
4809. Articles of incorporation; commis- 4817. May transact Dbusiness in other
sioner shall examine., states; form of poliey; limitation
4810. Directors; officers; by-laws; annual of amount of policy.
meeting of policy-holders; bonds 4818. Medical examination.
of officers. 4819. No deduction of amount of policy
4811. Investment of funds; deposit of where premium payable other
funds in bank. than annually.
4812. Shall not borrow money or create 4820. Policy shall contain table of guar-
debts, except. anteed values.
4813. Policies to be valued by commis- 4821, Annual statements.
sioner. 4S22. Agents shall have certificates.
4814. Net premiums to be computed. 4523, Annual examination and certificate.
4R15. May set aside reserve. 4824, Advances to company; repayment;
4816. Shall make apportionment of sur- impairment of reserve; receiver;
plus. re-insurance.

4823, Taxes, how calculated.
4826. Other provisions applicable; repeal.

Article 4809. Articles of incorporation; commissioner shall exam-
ine.—Nine or more persons, residents of the State of Texas, may form
a mutual life insurance company for the purpose of insuring the lives of
individuals on the mutual, level premium, legal reserve plan, subject
to the conditions and limitations prescribed in this chapter, by executing
and acknowledging before some officer authorized to take acknowledg-
ments to conveyances of real estate, articles of incorporation for that
purpose. Such articles shall set forth:

1. 'The name and residence of each of the incorporators.

2. The name of the proposed company, which shall contain the
words, “Mutual Life Insurance Company”, as a part thereof, and which
shall not be so similar to that of any other life insurance company or
association now authorized to transact business in this State as to mis-
lead the public.

3. The location of the principal office from which the business of the

company is to be transacted.
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4. The number of directors and the name and place of residence of
each of those who are to serve until the first regular election of direc-
tors as provided by this chapter. Such articles of incorporation shall be
filed with the Commissioner of Insurance and Banking, who shall im-
mediately submit them to the Attorney General for his examination and
approval as complying in all respects with the law. If the Attorney
General approves them, he shall so certify thereon in writing, and re-
turn them to the Commissioner of Insurance and Banking, who shall file
the same in his office and issue to the company a certificate of authority,
to which shall be attached a certified copy of the articles of incorporation,
authorizing it to receive applications for insurance as provided in this
chapter, and to collect premiums thereon, and to issue receipts therefor;
which certificate shall expressly state that such company is not authoriz-
ed to issue policies of insurance or transact any business other tian that
specifically authorized therein until it has received bona fide applications
for insurance on the lives of at least two hundred individuals for not less
than five hundred dollars each, aggregating at least two hundred thou-
sand dollars of insurance, on which the aggregate net premiums shall be
at least equal to the largest net risk assumed on any one life, which ap-
plications have been approved by a competent physician and on which
the first annual premiums at adequate rates have been paid to the com-
pany, nor until these facts shail have been fullv shown to the Com-
missioner of Insurance and Banking, and he shall have issued to the
company a certificate of authority to transact business as a mutual life
insurance company. If this showing is not made within six months af-
ter the date upon which such articles of incorporation are filed with the
Commissioner of Insurance and Banking, it shall be his duty to cancel
the certificate of authority of such company to receive applications for
insurance, and to notify each incorporator of such action. When the
Commissioner of Insurance and Banking shall be notified that any such
company has complied with all the foregoing provisions of this Article,
he shall make, or cause to be made, at the expense of such company, an
examination thereof; and if he shall find that the law has been in all
respects fully complied with, it shall be his duty to issue to it a certifi-
cate of authority to transact the business of a mutual life insurance com-
_ pany, in accordance with the terms of this chapter. [Acts 1909, p. 285, §

1; Acts 1921, 37th Leg., ch. 77, § 1, amending art. 4809, Rev. Civ. St.]

Took effect 90 days after March 12, 1921, date of adjournment.

Art. 4810. Directors; officers; by-laws; annual meeting of policy-
holders; bonds of officers.—T'he business of a mutual life insurance com-
pany shall be controlled and directed by a board of directors consisting
of not less than five nor more than twenty-five members, who shall be
elected annually as provided in this chapter, those to serve until the first
annual election to be named in the charter, and who shall hold office
until their successors shall be elected and qualified, or until they shall
be removed for improper practices. Such board of directors shall elect
the officers of the company, which shall be a president, and such number
of vice-presidents as their by-laws may provide; a secretary, a treasurer,
a medical director and such other officers as the by-laws may provide
for, and shall fix the compensation of all such officers. The duties of all
officers shall be prescribed by the by-laws. The by-laws governing the
company until the date of its first annual meeting, as provided by this
chapter, shall be adopted by the board of directors at their first meeting -
after the certificate of authority shall be issued authorizing the company
to transact the business of a mutual life insurance company. There shall
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be an annual meeting of all the policy-holders of each mutual life in-
surance company at the home office of such company, or at such other
place as may be properly announced to the policy-holders, on the second
Tuesday in March after it shall have received a certificate of authority to
transact the business of life insurance, and annually thereafter, at which
the directors shall be elected for the succeeding year, and at which by-
laws for the government of the company, not inconsistent with the pro-
visions of this chapter or with the laws of this State may be adopted, and
at which the existing by-laws may be repealed or amended. At such an-
nual meeting, every policy-holder shall be entitled to one vote for each
five hundred dollars of insurance held by him; and any policy-holder
may execute his proxy authorizing and entitling the holder to exercise
his voting powers, unless such proxy shall be revoked previous to such
annual meeting. The president, secretary and treasurer shall each give
bond for the protection of the policy-holders in amount and with securi-
ties to be approved by the Commissioner of Insurance and Banking, con-
ditioned for the faithful performance of their respective duties. [Acts
1909, p. 285, § 2; Acts 1921, 37th Leg., ch. 77, § 1, amending art. 4810,
Rev. Civ. St.]

Art. 4811. Investment of funds; deposit of funds in bank.—Mutual
life insurance companies shall invest their funds in accordance with the
provisions of Articles 4734 and 4735, Chapter 2 of this Title, concerning
investments of life insurance companies in this State; all moneys of
mutual life insurance companies, coming into the hands of any officer or
officers thereof, when not invested as prescribed in the above-named ar-
ticles, shall be deposited in the name of such company or companies in
some bank or banks which are subject to either State or national regula-
tion and supervision, and which have been approved by the Commission-
er of Insurance and Banking as depositories therefor. [Acts 1909, p.
285, § 3; Acts 1921, 37th Leg., ch. 77, § 1, amending art. 4811, Rev. Civ.
St.]

Art. 4812. Shall not borrow money or create debts, except.—No mu-
tual life insurance company shall have the power except as provided in
this chapter, to borrow money for any purpose other than the pavment of
death losses. No such company shall have the power to incur any debt
on any account except under policies issued by it or for money borrowed

-to pay death losses, for which any portion of its assets over and above
that which may represent or be derived from the expense loading of the
premiums collected by it, shall in any event be subject to execution upon
a judgment therefor. [Acts 1909, p. 285, § 4; Acts 1921, 37th Leg., ch.
77, § 1, amending art. 4812, Rev. Civ. St.]

Art. 4813. Policies to be valued by commissioner.—The Commis-
sioner of Insurance and Banking shall annually make valuations of all
outstanding policies of mutual life insurance companies as of December
31, of each year, in accordance with the one year preliminary term meth-
od based upon the American Experience table of mortality and three
and one-half per cent interest per annum, assuming an average risk ex-
posure of six months on all new policies issued within each calendar year.
[Acts 1909, p. 285, § 5; Acts 1921, 37th Leg., ch. 77, § 1, amending art.
4813, Rev. Civ. St.]

Art. 4814. Net premiums to be computed.—The net premiums upon
all policies issued by any such company shall be computed in accordance
with the provisions of Article 4813, this Chapter and Title, the net premi-
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ums on all new policies issued to be obtained by deducting from the total
premium paid the amount of the preliminary term premium as above pro-
vided and allowing the remainder of the first annual premium as expense
loading ; no portion of such net premium collected upon any such policy
shall ever be used or applied for the payment of any expenses of the
company of any kind or character, or for any other purpose than the
payment of death losses, surrender values, or lawful dividends to policy-

holders, loans on pohmes or for the purposes of such investments of the
company as are prescribed in the laws of this State. [Acts 1909, p. 285.
§ 5; Acts 1921, 37th Leg., ch. 77, § 1, amending art. 4814, Rev. Civ. St.|

Art, 4815, May set aside reserve.—Lvery mutual life insurance com-
pany may maintain and set aside, before declaring any dividends to poli-
cy-holders, in addition to an amount equal to the net value of all its poli-
cies, computed as required by this Chapter, a contingency reserve not ex-
ceedmO‘ the following respective pércentages of said net values, to wit:
When said net 'values are less than one hundred thousand dollars twenty
per centum thereof, or the sum of ten thousand dollars, whichever 1s the
greater: the percentage thereof measuring the contingency reserve shall
decrease one-half of one per cent for each one hundred thousand dollars
of said net values up to one million dollars, and thereafter, one-half of
one per cent for each additional one million dollars of said net values;
provided, that as the said net values of said policies increase, and as the
maximum percentage measuring the contingency reserve decrcase such
company may maintain the contingency reserve already accumulated
hereunder, although for the time being it may exceed the maximum per-
centage herein prescribed, but may not add to the contingency reserve
when the addition will bring it bevond the maximum percentage. [Acts
1909, p. 285, § 6; Acts 1971 37th Leg., ch. 77, § 1, amending art. 4815,
Rev. Civ. St. ]

Art. 4816. Shall make apportionment of surplus.—FEvery mutual life
insurance company organized under this Chapter shall make an annual
accounting and apportionment of divisible surplus to each policy-holder,
beginning not later than the end of the second policy year on all poli-
cies issued; and each such policy-holder shall be entitled to and credited
with or paid, such a portion of the entire divisible surplus as has been
contributed thereto by his policy. Upon the thirty-first day of Decem-
ber of each year, or as soon thereafter as may be practicable, every such
company shall well and truly ascertain the surplus earned by it during
such year; and, after setting aside from such surplus the contingency re-
serve provided in this Chapter, it shall apportion to each of its policies
upon which all premiums due and payable for at least one year have
been paid, the proportion of the remainder of such surplus which has
been contributed by each such policy, and shall immediately submit a
detailed report of such apportionment under oath of its president or sec-
retary to the Commissioner of Insurance and Banking. If such Commis-
sioner shall find such apportionment to be equitable and just to the
policy-holders and to be 1n accordance with the provisions of this Chap-
ter, he shall approve the same, and it shall become effective; and, if he
shall not approve such apportionment, he shall make such changes there-
in as he shall deem equitable and just and necessary to make the same
comply with the provisions of this Chapter, and shall certify such chang-
es to such company, whereupon such apportionment as changed by the
Commissioner shall become effective. Fach dividend declared as afore-
said shall be paid in cash, or in the equivalent of its cash value in any
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option stated in the policy and selected by the policy-holder, notice of
which selection by the policy-holder shall be given to the company in
writing. [Acts 1909, p. 285, § 7; Acts 1921, 37th Leg., ch. 77, § 1,
amending art. 4816, Rev. Civ. St.]

Art. 4817, May transact business in other states; form of policy;
limitation of amount of policy.—Mutual life insurance companies are au-
thorized to transact business throughout the State of 'exas, and in other

. States to which they may be admitted; they shall issue no policies ex-
cept upon the participating plan with dividends payable annually as else-
where provided in this Chapter; the forms of all policies issued by any
such company shall be approved by the Commissioner of Insurance and
Banking, and all such policies shall have plainly printed on both the face
and the reverse sides thereof the words, “The form of this policy is ap-
proved by the Commissioner of Insurance and Banking .of the State of
Texas;” and it shall be the duty of the Commissioner to revoke the
certificate of authority of any company which shall issue any policy ex-
cept upon such form so approved. No such company shall issue any
policy or policies by which, after deducting reinsurance, if any, it shall
be bound for more than five thousand dollars upon any one life at any
time when the total amount of its insurance in force is less than ten mil-
lion dollars. [Acts 1909, p. 285, § 8; Acts 1921, 37th Leg., ch. 77, § 1,
amending art. 4817, Rev. Civ. St.]

Art. 4818. Medical examinhation.—No mutual life insurance com-
pany shall enter into any contract of insurance amounting to $300.00
or more, upon the life of anyv person, without having previously made a
medical examination, prescribed by its medical director and approved by
its board of directors, of the insured, by a duly qualified and licensed
practitioner, and without his certificate that the insured was in sound
health at the date of examination. [Acts 1909, p. 285, § 9; Acts 1921,
37th Leg., ch. 77, § 1. amending art. 4818, Rev. Civ. St.]

Explanatory.—The latter part of this article imposes a criminal penalty and is set
forth, post, as art. 686, Penal Code

Art. 4819. No deduction of amount of policy where premium pay-
able other than annually.—The policies issued by a mutual life insurance
company shall provide, in the event that premiums are payable other
than annually, that no deduction shall be made from the amount due
on any policy in the event that the death of the policy-holder shall
occur prior to the due date of any premium less than annual. [Acts 1909,
p. 285, § 10; Acts 1921, 37th Leg,, ch. 77, § 1, amending art. 4819, Rev.
Civ. St.|

Art. 4820. Policy shall contain table of guaranteed values.—Fach
policy issued by a mutual life insurance company shall contain a table
of guaranteed values, which shall become non-forfeitable not later than
upon the payment of the third full annual premium; such tables of val-
ues shall be drawn in accordance with the provisions of Article 4741,
Chapter 2, of this Title. [Acts 1909, p. 285, § 11; Acts 1921, 37th Leg.,
ch. 77, § 1, amending art. 4820, Rev. Civ. St.|

Art. 4821. Annual statements.-—Mutual life insurance companies or-
ganized under the provisions of this Chapter shall file their annual
statements with the Commissioner of Insurance and Banking, and re-
ceive from him their certificates of authority to transact the business of
life insurance, in accordance with the provisions of Articles 4729 and
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4730, Chapter 2, of this Title. [Acts 1909, p. 285, § 12; Acts 1921, 37th
Leg., ch. 77, § 1, amending art. 4821, Rev. Civ. St.]

Art. 4822, Agents shall have certificates.—Any mutual life insur-
ance company organized under the provisions of this Chapter, having
received zuthority from the Commissioner of Insurance and Banking to
transact business in this State shall receive from such Commissioner,
upon written request therefor, a certificate of authority for each of its
agents in this State. Contracts between such companies and such agents
shall not provide for commissions or other compensation to such agents
in excess of the expense loading in the premiums of policies issued upon
the applications procured by such agents, collected therefor, and paid
to the company in cash. [Acts 1909, p. 285, § 13; Acts 1921, 37th Leg.,
ch.77, § 1, amending art. 4822, Rev. Civ. St.]

Art, 4823. Annual examination and certificate.—It shall he the duty
of the Commissioner of Insurance and Banking to have made, once in
each calendar year, a thorough and full examination of the affairs of each
mutual life insurance company, the report of which examination shall
be made to such Commissioner under oath; and it shall be the duty of
the Commissioner of Insurance and Banking, if he shall approve the
report of such examination, to furnish the company with certificate of
approval. The expense of.each such examination shall be borne by the
company examined. [Acts 1909, p. 285, § 14; Acts 1921, 37th Leg., ch.
77, § 1, amending art, 4823, Rev. Civ. St.]

Art. 4824, Advances to company; repayment; impairment of re-
serve; receiver; re-insurance.—Any officer, director, or policy-holder of
a mutual life insurance company, or any other person, may advance to
such company any sum or sums of money for the purpose of promoting
or conserving its business, or to enable it to comply with any require-
ments of the law; and such money, together with such interest thereon
as may have been agreed upon, not exceeding ten per cent per annum,
shall be payable only out of the surplus remaining after providing for all
reserves and other liabilities, and shall not otherwise be a liability or
claim against the company or any of its assets. No commission or
promotion expenses shall be paid in connection with the advance of
any such money to the company, and the amount of such advance shall be
reported in each annual statement as provided in Article 4821, this Chap-
ter and Title. At any time when the liabilities of any such company,
computing its reserve liability upon the American Experience Table of
Mortality and three and one-half per cent per annum interest, shall
be in excess of its assets, the company shall cease the issuance of new
policies until the impairment.in its reserve shall be made good. When-
ever the liabilities of any such company, computing its reserve liability
upon the American Experience Table of Mortality and four and one-
half per cent interest per annum, exceed its assets, the Commissioner of
Insurance and Banking may request the Attorney General to file suit
in the name of the State in the District Court of the county in which such
company is located for the appointment of a receiver to terminate and
liquidate the affairs of the company, and such action may be maintained.
In any such action, such District Court, or judge thereof, in vacation,
shall have the power, if in his opinion the interests of the policy-holders
of the company require it, to enter an order for the re-insurance of all
outstanding risks of such company in some other life insurance com-
pany authorized to do business in this State upon such terms and condi-
tions as may be approved by the Commissioner of Insurance and Bank-
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ing, and by such court, or the judge thereof, in vacation; and such court
or judge may for that purpose direct the conveyance of the entire assets
of any such company, or any portion thereof, to such re-insuring com-
pany in consideration of such re-insurance. [Acts 1909, p. 285, § 15;
Acts 1921, 37th Leg., ch. 77, § 1, amending art. 4824, Rev. Civ. St.]

Art. 4825. Taxes, how calculated.—For the purposes of State, coun-
ty and city taxation, the amount of the reserve and contingency reserve of
all mutual life insurance companies shall be treated as debts due by them
to their policy-holders; and the total value of their property for such
purposes shall be ascertained by deducting from the total amount of their
gross assets the amount of such reserves and contingency reserves.
[Acts 1909, p. 285, § 16; Acts 1921, 37th Leg., ch. 77, § 1, amending
art. 4825, Rev. Civ. St.] '

Art. 4826. Other provisions applicable; repeal.—The provisions of
Articles 4724 to 4774 inclusive, in Chapter 2 of this T'itle, when not in con-
flict with the several Articles of this Chapter, shall likewise apply to and
govern mutual life insurance companies organized under the provisions
of this Chapter. All laws and parts of laws in conflict with this Act are
hereby appealed; provided, that such repeals and the provisions of this
Act shall not apply to or affect any company or association now organ-
ized and doing business under the laws of this State. [Acts 1909,2 5. S,
p. 44%, ? 8; Acts 1921, 37th Leg., ch. 77, § 1, amending art. 4826, Rev.
Civ. St.

CHAPTER SEVEN
FRATERNAL BENEFIT SOCIETIES

Art, Art.
4827. Fraternal benefit societies defined. 4847. Waiver of the provisions of the laws
4830. Exemptions. —separate jurisdiction. *
4831. Benefits. 4848a. Benefit not attachable. ,
4832, Beneficiaries. 4849, Constitution and laws—amendments,
4834. Certificate. 4854, Revocation of license.
43835. Funds. 4855. Examination of certain societies.
4839. Organization. 4859. Provisions not to apply to local mu-
4841. Mergers and transfers. tual aid associations; annual state-
4843. Admission of foreign society. ment by such associations, etc.
4844. Power of attorney and service of

process.

Article 4827. Fraternal benefit societies defined.

See Green v. State, 82 Cr. R. 420, 199 S. W. 622; Modern Woodmen of America v.
Atcheson (Civ. App.) 219 S. W. 537.
Cited, Concho Camp No. 66, W. O. W., v. City of San Angelo (Civ. App.) 231 S. W.
1106. ’

Art. 4830. Exemptions.

See Gilmore v. Grand Temple & Tabernacle in State of Texas of Knights & Daughters
of Tabor of International Order of Twelve (Civ. App.) 222 S. W. 294,

Exemption from other statutes.—Art. 5714, enacted in 1907, providing that stipulations
limiting the time for giving notice of claim for damages to less than %0 days are void,
and, like article 5713, as to agreements shortening the time for suit, being applicable to
all contracts, applies to fraternal benefit associations, this article enacted in 1913, being
inapplicable as art. 5714 is a prior existing statute and not an insurance law. Independent
Order of Puritans v. Lockhart (Civ, App.) 212 S. W. 559. .

Art. 4947, providing that misrepresentation in application shall not constitute any
defense to suit on policy unless it was material to the risk, or actually contributed to
the contingency or event on which the policy became due and payable, has no ap-
plication to contracts of insurance made by fraternal benefit societies. Modern Woodmen
of America v. Atcheson (Civ. App.) 219 S. W. 537.

Defendant fraternal insurance order, not having been permitted to transact business
in Texas as a fraternal society, the statutes controlling life insurance policies apply to it,
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particularly art. 4746, imposing penalty for failure or refusal to pay a policy when duc
under its terms, and the order will not be protected by the exception named in this
article, but will be held liable for an attorney’s fee for delay in payment. Independent
Order of Puritans v. Brown (Civ. App.) =29 S. W. 939.

Art. 4831. Benefits.

Cited, Concho Camp. No. 66, W. O. W,, v. City of San Angelo (Civ. App.) 231 S. W.
1106. )

Art. 4832. Beneficiaries.

Cited, Concho Camp No. 66, W. O. W., v. City of San Angelo (Civ. App.) 231 S. W.
1106.

Law governing,—In a controversy to determine the right to the proceeds of a mutual
insurance certificate, the laws of the state control, especially where the association was
engaged in business in the state with its memters. Phillips v, Phillips (Civ. App.)
226 S. W. 4717,

. Beneficiaries in general.—An aged, infirm, and childless member, separated from his-
wife. and dependent on.one not a relative for support, may designate the person sup-
porting him as beneficiary. Jones v. Holmes (Civ. App.) 195 S. W. 306.

If beneficiary of fraternal benefit certificate was eligible under statute at time hec
was designated, but not under statute in force at time of member's death he may not be
deprived of rights acquired by him under certificate, where laws of association did not
require that beneficiary belong to one of statutory classes at death of member. Inter-
national Order of T'welve Knights and Daughters of Tabor v. Reynolds (Civ. App.) 195
S. W. 330.

A man named as beneficiary in wife’s death benefit certificate will not be permitted
after murdering wife to recover on the certificate. Grand Lodge, United Brothers of
Friendship of Texas and Sisters of Mysterious Ten v. Lawson (Civ. App.) 203 S. W, 294,

A Dbeneficiary named in fraternal benetit certificate, providing for change of bene-
ficiary, has no vested interest in the contract of insurance which will prevent the insured
from changing any of the terms of the contruct, but has a mere expectancy, which may
be defeated by a change of beneficiary. Bills v. Bills (Civ. App.) 207 S. W. 614.

A life insurance policy in favor of one who has no insurable interest in the insured's
life is against public policy, and will not be enforced in such beneficiary’s favor. Hana
v. Sovereign Camp, Woodmen of the World (Civ. App.) 214 S. W. 718,

Where a mutual benefit insurancz certificate designates the beneficiary as insured's
wife, but she is not so in fact, she has no interest in the proceeds of the certificate.
Phillips v. Phillips (Civ. App.) 226 S. W, 477.

In determining the right to proceeds of a mutual bhenefit insurance certificate, the
rules prescribing the manner in which the names of the beneficiaries are to be inserted
in the certificate must be strictly followed. 1d.

Where the by-laws of a fraternal insurer provided that a defendant of a member
might be named beneficiary, a ‘“‘dependent” is one who is maintained by the member
upon some merely legal or equitable ground, and a mere gratuitous maintenance does
Mot satisfy the requirement; therefore, a child who wuas not legally adopted by the
member cannot be a beneficiary, where it was removed by the member’'s wife on her
leaving him and the member no longer contributed to its support. Royal Neighbors o.
America v. Fletcher (Civ. App.) 230 S. W. 476.

Failure to make valid designation.—~Where a man murders his wife, and commits
suicide, the wife’s death benefit certificate in which husband was beneficiary will he
payable to her heirs, where policy contiins no provision as to payment in the event of
murder of insured by beneiiciary. Grand lLodge, United Brothers of Friendship of Texas
and Sisters of Mysterious Ten, v. Lawson (Civ. App.) 203 8. W. 394,

Death benefit under fraternal certificate payable to estute of member who had re-
voked a prior certificate held pavable to his sister as his sole residuary legatee, the
others having renounced. Ande#son v. Grand Il.odge, United Brothers of Friendship of
the State of Texas (Civ. App.) 223 S. W. 237.

Under Rev. St. 1911, art. 4832, confining the payment of benefits by fraternal so-
cieties to the wife, hushand, relatives by blood to tHe fourth degree, etc,, and the laws
of a fraternal order similarly providing, and also providing that, where the beneficiary
died and there was no other designation, the benefit should be paid, first to the husband
or wife, then to the children, etc.,, where a wife named as beneticiary obtained a divorce,
and the husband remarried, and did not change the beneficiury, the second wife was
entitled to the death benefit.  Appleby v. Grand Lodge, Sons of Hermann (Civ. App.)
226 S. W. 588.

The classes named in this article are entitled to benefits in the order named, when
there is no heneficiary designated. Id.

In an interpleader to determine the right to proceeds of a mutual benefit insurance
certiticate, where it appeared that the original beneficiary, who was designated as
insured’'s wife, was not entitled to take because she had another husband living, in-
sured’s children held entitled to the proceeds under the laws of the association, as well
as under the laws of the state as against a claim by insured’s mother that an oral gift
of half the proceeds had been made to her. Phillips v. Phillips (Civ. App.) 226 S. W. 477.

Oral appointment of beneficlaries,—Since the only interest a member in a mutual
benefit insurance: association has in the certificate is to designate in writing under the
rules of the association which one of the class of persons named in the by-laws or
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recognized by statutory law is eligible to take, he cannot by parol assignment invest
another than the named beneficiary with an interest in the proceeds of the certificate.
Phillips v. Phillips (Civ. App.) 226 S. W. 477.

Change of beneficiary.—Failure of a member to comply strictly with the laws of a
fraternal benefit association in making change in the heneficiary of his certificate can
he asserted only by the association. - Jones v. Holmes (Civ. App.) 195 S. W. 306: Inter-
national Order of Twelve Knights and Daughters of Tabor v. Reynolds (Civ. App.) 195 S.
W. 330; Bills v. Bills (Civ. App.) 207 S. W. 614.

A change of beneficiary under a benefit insurance certificate, made at a time when
the certificate holder was insane and without legal capacity to contract, was voidable
at the instance of the original beneficiary. Turner v. Turner (Civ. App.) 195 S. W. 326.

Where a member of a fraternal insurance order who had designated two bene-
ficiaries attempted to displace one by causing his name to be erased from the certificate,
held that the insurer by admitting its liability for the sum specified in the certificate,
and paying the money into the registry of the court, ratified the certificate in its altered
form: no new consideration being necessary. Bills v. Bills (Civ. App.) 207 8. W. 614.

Evidence.—In action on life policy involving cuestion of whether insured had au-
thorized change of the beneficiary by substitution of his wife's name in place of that
of his mother, evidence held insufficient to sustain judgment for the mother. Gardner
v. Sovereign Camp, W. O, W, (Civ. App.) 227 S. W. 215,

Art. 4834. Certiﬁcate.

See Celli v. Sanderson (Civ. App.) 207 S. W. 179; Gilmore v. Grand Temple &
Tabernacle in State of Texas of Knights & Daughters of Tabor of International Order
of Twelve (Civ. App.) 222 S. W, 294.

Cited, Concho Camp. No, 66, W. O. W., v. City of San Angelo (Civ. App.) 231 S.
W. 1106.

Construction in general.—There is no law requiring fraternal benefit insurance societies
to put incontestable clauses in their certificates, as is demanded by art. 4741, of health.
life, and accident companies, and consequently clauses of that kind in certificates ot
fraternal insurers derive their authority, not from statute, but from contract. Sovereign
Camp, Woodmen of the World, v. Wernette (Civ. App.) 216 S. W. 669; Sovereign Camp,
W. 0. W, v. Nigh (Civ. App.) 223 8. W. 291,

In view of express repeal by Acts 32d Leg. c¢. 113 (arts. 4827-4859a), of Acts 31st Leg.
(1st Called Sess.) c¢. 36, requiring false representations to be material in order to avoid
policy in fraternal order, and construction of art. 4947, providing that misrepresentation.
to avoid policy, must be material, so as to except fraternal orders, the common-law rule
applies to fraternal policies. Modern Order of Preetorians v, Davidson (Civ. App.) 203 S.
WL 379

Insurance certificate of member of fraternal association, being a wrilten ‘contruact
between him and association, fact he could not read or write is no excuse for his not
knowing terms thereof, not having been prevented from having same read to him by any
fraud or device of association. Grand T.edge, A. O. U. W., v. Schwartz (Civ. App.)
205 S. W. 156.

It was not necessary that fraternal insurance association’s prohibition against a
member’s engaging in saloon business should be stated in either member's application or
certificate. being stated in by-laws of association, which were part of contract of in-
surance. Id.

The certificate of the medical examination by the physician of a fraternal insurance
society is made part of the insurance contract, and as such may be received in evidence
in an action thereon. Sovereign Camyp, Woodmen of the World, v. Martin (Civ. App.) 211
S. W. 270.

Where deceased from time of hias application for membership until death was a
member of a partnership engaged in the hotel and saloon business. deceased managing
the hotel. and his partner the saloon, he was engaged in the saloon business within the
by-laws of a fraternal insurer prohibiting the insuring of persons in such business, not-
withstanding the clerk of the insurer construed the prohibition to extend only to those
actively selling intoxicants, ete. Sovereign Camp, Woodmen of the World, v. Wernette
(Civ. App.) 216 S. W. 669.

An incontestable clause added by the by-laws to a fraternal insurance certificate
does not have a retroactive effect so as to mnalie incontestable a certificate which had
already heen issued for a period of five years, after expiration of which time it was
provided there should be no contest: hence, where the incontestable clause was, in less
than the five years fixed, changed so as to allow contests when insured shall die while
engaged in prohibited occupations, a certificate issued on deceased’s false representa-
tion that he wus not engaged in prohibited occupation may be contested, though it had
been issued more than five years. 1d.

Where deceased at the time of his application for membership in a fraternal insurer
falsely represented that he was not engaged in the saloon husiness, whereupon he was
admitted to membership and paid assessments until death, no recovery can be allowed
on the certificate because of those provisions of by-laws of the insurer which, after
forbidding the insuring of persons engaged in the saloon bhusiness, allowed members who
thereafter entered such prohibited occupation to continue their insurance upon pay-
ment of an additional assessment. Id.

The word ‘‘disease,’” as used in an insurance contract, made by a fraternal order and
application question as to previous medical attendance comprehended a cold and fever.
being a morbid condition of body, and having as synonyms ‘‘disorder,” ‘‘distemper,” and
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“m%‘lradyf' Sovereign Camp of the Woodmen of the World v. Treanor (Civ. App.) 217
S. W. 204,

Where fraternal benefit sociéty member lost his original certificate, in which his
mother was beneficiary, and applied for and was issued a new one in which his wife .
was made beneficiary, in an action by the wife on the second one it was not a sufficient
defense to show that prior to the issue of the second certificate the member had forfeited
the original by engaging in an extrahazardous occupation without notifying the clerk of
the local camp and paying extra premiums, in the absence of a showing that the second
certificate was procured by false representations or some form of deception, the mem-
ber not having engaged in the prohibited occupation after the issuance of the second cer-
tificate. Sovereign Camp of Wecodmen of the World v. Akins (Civ. App.) 219 S. W. 492,

Such a construction of a life certificate will not be adopted as will work a fortreiture,
if there is any other reasonable one which may be applied. Id.

A fraternal benefit society member who was a fireman in the boiler room of a plant
engaged in generating electricity and making ice was not employved ‘in electric works'
or “in an electric current generaling plant”’ within the meaning of a life certificate
classifying such employments as extrahazardous, and providing that certificate should be
suspended while a member is employed in such places unless he pays an extra premium,
where the boiler room was separated from the electric current generating machinery
by a partition, and the member was never required to go into the room where such ma-
chinery was located. Id.

Where application for readmission and for insurance were accepted by fraternal
society and where applicant was accepted as a member and paid the money entitling him
to issuance of the beneficiary certificate, the insurance went into effect upon his ad-
mission and payment of the dues for the current month, notwithstanding that certificate
itself had not been issued or delivered, in .absence of anything in the constitution or
application for readmission or for insurance making the delivery of the certificate a con-
dition to the taking effect of insurance, since such insurance contract is not required to
be in writing. Brotherhood of Railroad ‘r'rainmen v, Cook (Civ. App.) 221 S. W. 1049.

Forfeiture of certificate of membership.—Where the constitution of a fraternal insur-
ance organization, made a part of the benefit certificate, provided that the certificate
should be void and all payments thereunder forfeited if beneficiary murders insured, the
certificate was void, where a man murdered his wife, in whose death benefit certificate
he was named beneficiary. Grand Lodge, United Brothers of Friendship of Texas and
Sisters of Mysterious Ten, v. Lawson (Tiv. App.) 203 S. W. 394

Where a fraternal order’s life policy provided that persons engaged in the business
of selling malt or intoxicating liquors should not be admitted, and that the certificate
of any member who should engage in any prohibited occupation should become void
except on notice and payment of an additional assessment, and insured, without notice
or payment of the additional assessment, engaged for three months in the business of
selling intoxicants, his beneficiaries cannot recover on his death. Sovereign Camp, Wood-
men of the World, v. Lenhard (Civ. App.) 215 S. W. 979.

Where fraternal benefit certificate provided that it would be suspended while the
member was working in certain prohibited occupations, beneficiary cannot recover where
the member was employed in a prohibited occupation at the time of his death, although his
death was from natural causes, and not the result of exposure to dangers incident to
such employment. Sovereign Camp of Woodmen of the World v. Akins (Civ. App.)
219 S. W. 492,

‘Whether or not member of fraternal benefit order was employed “in an electric
current generating plant,” within the meaning of his benefit certificate, is to be deter-
mined by the physical situation, and not by the identity of his employer. Id.

Where the by-laws of a fraternal benefit association provided that a beneficiary cer-
tificate should become null and void if insured engaged in the saloon business without
giving notice to the clerk of the camp and paying an additional assessment, the failure of
the beneficiary to give such notice after engaging in that business is an absolute defense
to recovery on the certificate unless the association is estopped to rely thereon. Carter v.
Sovereign Camp, Woodmen of the World (Civ. App.) 220 S. W. 239.

‘Where the by-laws of a fraternal insurer named as prohibited occupations saloon
keeping, bartending, retailing of intoxicating liquors as a beverage, and the making of
intoxicants, such by-law does not extend to the wholesale distribution of intoxicants by
one who did not personally handle the same save by construction, and hence is no basis
for forfeiture of insurance on the ground the member had become a wholesaler, and did
not pay the increased rate for engaging in prohibited occupation; for a forfeiture must
be clear and definite. Sovereign Camp of Woodmen of the World v. Miller (Civ. App.)
220 S. W. 635. .

Where laws of fraternal benefit society required member to give the society 30 days’
notice and to pay increased assessment on his engaging in any of specified hazardous oc-
cupations, a member who entered into one of the hazardous occupations and continued
working therein for three months, without giving the necessary notice of the change in
occupation or paying the increased assessment, and without such fact being known, by
the society or any officer, forfeited the contract of insurance, notwithstanding acceptance
of assessments by the clerk during such three montns. Sovereign Camp, W. O. W., «v.
Nigh (Civ. App.) 223 8. W, 291,

Under fraternal organization’s by-law providing: “If a member engages in any of
the occupations or husinesses mentioned in this section, he shall within 30 days notify
the clerk of his camp of such change of occupation. * * #* Any such member failing
to notify the clerk * * * gshall stand suspended’”—a member who dies within 30
days after the change without having given the notice is in good standing at the time
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of his death; the suspension not taking effect until after the expiration of the 30-day
reriod. Sovereign Camp, W. O. W,, v. James (Civ. App.) 230 S. W. 435. .

Nonpayment of dues or assessments.—Where mutual benefit certificate stipu-
lated society should not be liable unless insured when he died was in good standing with
his tabernacle, endowment department, and grand temple and tabernacle, certificate ac-
cordingly was not binding on society when member died, not in good standing, but sus-
pended for failure to pay endowment tax on certificate for a quarter. Gilmore v. Grand
Temple & Tabernacle in State of Texas of Knights and Daughters of Tabor of Interna-
tional Order of Twelve (Civ. App.) 222 S. W. 294,

The right to benefits is immediately lost on default of a member, where the laws
of a fraternal benefit society provide that no affirmative action of the lodge is necessary
to effect suspension for nonpayment of dues. Calhoun v. The Maccabees (Civ. App.)
225 S. W. 95.

Under fraternal society’s by-law requiring a member who changes his occupation
to one of specified occupations or businesses to ‘“pay on each monthly installment or
assessment 30 cents for each $1,000 of his beneficiary certificate, in addition to the regu-
lar rate,” the additional 30 cents did not become due at the time of the change, but at
the time that the regular rate became due. Sovereign Camp, W, O. W., v. James (Civ.
App.) 230 S. W. 435.

—— False statements in application or examination.—Where insured made false
representations in application for fraternal accident policy regarding previous sickness,
etc., which he warranted to be true, a peremptory instruction for defendant should have
been given. Modern Order of Preetorians v. Davidson (Civ. App.) 203 S. W. 379.

A question in application, “Have you consulted or been under the care of a physi-
cian any time within the past ten years? (Explain fully giving cause of illness, dates and
names and address of all physicians consulted),” required applicant to answer only as
to consultation for illness, and sunburn resulting in peeling of skin was not an ‘‘illness”;
that meaning more than a temporary and trivial indisposition not substantially impair-
ing the health. The Homesteaders v. Stapp (Civ. App.) 205 S. W. 743,

In action on benefit certificate, falsity of statement in application that applicant had
not been treated by a physician for “liver disease’’ would not be established by show-
ing that applicant had been treated for ‘‘biliousness’” when he had a ‘bilious attack,”
as a ‘“bilious attack’ from which applicant completely recovered would not necessarily
be a “liver disease,” as that term was used in the application. Knights and Ladies of
Security v. Russell (Civ. App.) 209 S. W. 756.

Where a fraternal insurance certificate was void because of false representations
made by the applicant in his application, it was never in force, and could not be vali-
dated by an incontestable clause. Sovereign Camp, Woodmen of the World, v. Wernette
(Civ. App.) 216 S. W. 669. .

Where an applicant for membership in a fraternal insurer which classed saloon keep-
ing as a prohibited occupation falsely represented that he was not engaged in the sa-
loon business, and thus procured a certificate, such certificate is null and void because
of the misrepresentation, and recovery cannot be allowed, though the member paid
assessments for long period. Id.

An insurance contract written by a fraternal order, making it the duty of the ex-
amining doctor to require answer to every question, and to explain to the applicant the
meaning of terms used, does not give the doctor or the applicant the right not to re-
quire or give an answer to a question as to previous medical attendance, because he
may not have thought the thing for which he previously prescribed and treated the ap-
plicant was a disease within the meaning of the term as used. Sovereign Camp of the
Woodmen of the World v. Treanor (Civ. App.) 217 8. W. 204. .

A fraternal order had a right to a truthful answer from its applicant for member-
ship as to whether he had consulted physicians prior to his application; and, failing to
get such answer, the applicant in fact having consulted physicians for a cold and
fever, coming within the term ‘“disease” as used in the contract of insurance, though he
represented he had not done so, the insurance was rendered void. Id.

The law that misrepresentations do not avoid a policy of life insurance unless ma-
terial to the risk or actually contributing to the contingency has no reference, and does
not apply, to fraternal benefit societies, such as the Woodmen of the World. Id.

In the absence of statute to the contrary, false representations in an application for
insurance which the applicant warrants to be true will avoid the policy without refer-
ence to the materiality of such statements. Modern Woodmen of America v. Atcheson
(Civ. App.) 219 S. W. 537,

Where insured’s statement, made in his application for the policy, with reference to
previous consultation of physicians, was false, the falsity of such statement avoids the
liability of defendant benefit association, unless the defense was waived, or defendant
association is estopped from asserting it either by requiring additional proofs or in its
statement of the grounds for rejection of the claim. Security Ben. Ass'n v. Webster
(Civ. App.) 230 S. W. 219.

Where there was no evidence of any falsity or intent to deceive in the assured’s rep-
resentations in her application for a life insurance policy as to her family history, an
incorrect history did not vitiate the policy. Sovereign Camp, W. O. W., v. Hubbard
(Civ. App.) 231 S. W. 828.

A misrepresentation or mistake as to family history will not vitiate a life insurance
policy conditioned to,be void on certain grounds, of which incorrectness of family history
is not one. Id.
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—— Waiver.—A fraternal insurance association receiving the same dues after no-
tice that insured had entered a more hazardous occupation waived payment of larger
premiums and is estopped to claim forfeiture of the policy. Sovereign Camp, W. O. W.,
v. Little (Civ. App.) 225 S. W. 574; Sovereign Camp of Woodmen of the World v. Mil-
ler (Civ. App.) 220 S. W. 635.

‘Where fraternal benefit society member lost his original certificate and applied for
a new one, which was issued by the society with knowledge that prior thereto the mem-
bher had engaged in a prohibited occupation, in which he was no longer engaged, and
thereafter accepted payment of assessments, it was estopped to deny liability under the
second certificate on the ground that the original certificate was forfeited by reason of
the prohibited employment. Sovereign Camp of Woodmen of the World v. Akins (Civ.
App.) 219 S. W. 492,

Where a medical examiner was notified that the applicant had suffered from influ-
enza and such fact was noted in the report he made to the body having general author-
ity over fraternal insurer, held, that the insurer was charged with knowledge of that
fact. and cannot rely on the applicant’s statement that he had not suffered from dis-
case, etc. Sovereign Camp, Woodmen of the World, v. Nash (Civ. App.) 220 S. 'W. 235.

Where the by-laws of a benefit association provided for the expulsion or other pun-
ishment of a member engaging in the saloon business and required notice and payment
of additional assessments to avoid nullification of the benefit certificate, the beneficiary
cannot recover on the theory that the association was estopped to rely on the defense
that insured engaged in such business without giving the required notice without show-
ing reliance by insured upon his being expelled in accordance with the by-laws. Carter
v. Sovereign Camp, Woodmen of the World (Civ. App.) 220 S. W. 239.

In an action on a fraternal benefit certificate issued to plaintiff’s wife, liability where-
sn was denied because of misrepresentations by insured as to her health, that insurer’s
medical examiner was advised of an operation for appendicitis performed upon insured
and that he knew the circumstances thereof and nevertheless recommended her as &
firat-class risk held to constitute a waiver by insurer of any right to show that in-
sured was not a safe risk because of such operation. XKnights and Ladies of Security v.
Shepherd (Civ. App.) 221 S. W. 696.

On the certificate of a member of a fraternal society providing that the beneficiary
would on the death of insured be paid $1,000 if insured had complied with all by-laws
then existing or thereafter in force, such sum is recoverable, the monthly assessment
provided by the certificate having heen regularly paid and accepted without any knowl-
edge by insured that it was insufficient to maintain that amount of insurance. Inde-
rendent Order of Puritans v. Parker (Civ. App.) 228 S. W, 363.

Provision in an insurance contract issued by a henefit association that a demand for
proofs of loss or additional proofs should not be considered a waiver is valid and a re-
quirement of additional proof of loss was not a waiver of misrepresentation by insured
as to previous consultation of physicians, where the association had no knowledge at
the time of calling for the additional proof that such representation in the application
was false. Security Ben. Ass’'n v. Webster (Civ. App.) 230 S. W, 219,

Defendant benefit association sued on its policy of life insurance held not to have
waived, and not to be estopped from asserting, the defense of misrepresentations by in-
sured as to previous consultation of physicians, by statements made in its letter of re-
iection of claim. Id.

In a suit on a life insurance certificate issued by a fraternal benefit society, where
plaintiff proved a parol waiver of a condition requiring delivery of the policy to the as-
sured, and there was no allegation or testimony that a waiver in writing, signed by the
commander or clerk, was not made, plaintiff could recover; a parol waiver being good,
though required to be in writing. Sovereign Camp, W. O. W., v. Hubbard (Civ. App.)
231 S. W, 828. R )

Where under the terms of the constitution and laws of a fraternal benefit society
4 life insurance certificate issued by it was not valid unless delivered to the assured,
the society was estopped to set up nondelivery as a defense where it delivered the cer-
tificate without protest or notice to the beneficiary, accepted payment of dues from him,
and did not call his attention to the requirement. Id.

Evidence.—In suit on benefit certificate, held, on the evidence, that insured.
who stated in her application as a warranty that she was in robust health and free
from disease, was not then suffering from pellagra. The Homesteaders v. Stapp (Civ.
App.) 205 S. W. 743.

In an action on a fraternal order’s life policy, evidence held to show that insured sold
liguor in violation of a clause of his policy every day for nearly three months, and
that such selling was part of a service for which he was employed by a saloon keeper.
Sovereign Camp, Woodmen of the World, v. Lenhard (Civ. App.) 215 S. W. 979.

In action on benefit certificate involving the issue of whether insured misrepresented
the condition of his health in application for membership, evidence held insufficient to
support judgment for beneficiary. Modern Woodmen of America v. Atcheson (Civ. App.)
219 S. W. 537,

In an action on a benefit certificate, the jury’s finding that insured was in good
health at the time of the application and at the receipt of the certificate held warranted.
Sovereign Camp, Woodmen of the World, v. Nash (Civ. App.) 220 8. W. 235.

In an action on a fraternal life policy, evidence that insured's agent was told that
insured was working at a more hazardous occupation and that the agent and insured
had corresponded, etc., held to sustain a jury' finding that the ifisurer knew of in-
cured’s change of occupation. Sovereign Camp, W. O. W., v. Little (Civ. App.) 225 S.
W. b74. .
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Reinstatement.—Since applicant for readmission to membership is to a large ex-
tent dependent upon the officers of the lodge and the members thereof who are induct-
ing him into the order for instructions as to what is necessary to be done in such mat-
ters, he has a right to rely on the fact that proceedings to which he submits himself
are regular and in compliance with the order. Brotherhood of Railroad Trainmen v.
Cook (Civ. App.) 221 S. W. 1049.

Where by-laws of benefit society expressly provided that, if insured was not in good
health when payment of a delinquent quarterly endowment tax on his certificate was
made., payment should not operate to reinstate him, provision must be given effect,
such facts existing, as barring the beneficiary. Gilmore v. Grand.Temple & Tabernacle
in State of Texas of Knights and Daughters of Tabor of International Order of Twelve
(Civ. App.) 222 S. W. 294.

Art. 4835. Funds.

Recovery of premiums paid.—A fraternal insurance association’s certificate held by
a member having been automatically canceled on the date when that member engaged
in the saloon husiness, there was no consideration for his premium payments made
thereafter, and he was entitled to recover them, except those barred by limitations.
Grand Lodge, A. O. U. W, v. thwartz (Civ. App.) 205 S. W. 156.

Art. 4839. Organization.

Change in by-laws.—Fraternal insurance company’s by-law that absence for seven
vears shall not be evidence of death until full term of life expectancy of insured has
expired was unreasonable as to a policy already existing. Supreme Lodge, ‘Knights of
Pythias, v. Wilson (Civ. App.) 204 S. W. 891.

If a subsequent by-law of a fraternal order is in conflict with its insurance certifi-
cate, and the contract of insurance legally entered into, the contract and certificate will
control, since ordinarily there can be no change in the contract of insurance as made
by a fraternal order except by consent of both parties. Independent Order of Y-uritans
v. Brown (Civ. App.) 229 S. W. 939. :

Constitution, by-laws, and rules.—Member of a fraternal insurance society was
chargeable with the full knowledge of the terms of his contract, of which the constitu-
tion and laws of the society were a part. Sovereign Camp, W. O. W., v. Nigh (Civ.
App.) 223 S. W. 291; Carter v. Sovereign Camp, Woodmen of the World (Civ. App.) 220
S. W. 239.

A by-law of a fraternal insurance company, providing that no actron can be brought
on a policy unless proof of death be furnished within one year, nor unless-action is com-
menced within two years, does not apply, where plaintiff must rely upon art. 5707, relat-
ing to presumption of death, to establish death. Supreme Lodge, Knights of Pythias,
v. Wilson (Civ. App.) 204 S. W. 891.

The constitution and by-laws of a fraternal benefit association form part of the
policy of insurance ot one holding & benefit certificate therein. Carter v. Sovereign
Camp, Woodmen of the World (Civ. App.) 220 S. W. 239.

—— Change of rates.—On the certificate of a member of a fraternal society pro-
viding that the beneficiary would on the death of insured be paid $1,000 if insured had
complied with all by-laws then existing or thereafter in force, such sum is recoverable.
the monthly assessment provided by the certificate having been regularly paid and ac-
cepted without any knowledge by insured that it was insufficient to maintainj that
amount of insurance, rotwithstanding a by-law enacted after issuance of certificate pro-
viding that the amount of insurance pavable on a certificate shall depend on and be
fixed and determined by the amount of monthly premium payments at the age attained
by the member at the rate on the basis of the American Mortality Experience Tables;
it being impossible for any one other than an expert actuary to determine from the
tables that any greater pavment was required, and the by-law being therefore inopera-
tive. Independent Order of Puritans v. Parker (Civ. App.) 228 8. W. 363.

A fraternal benefit society may by by-law raise amount of assessments payable on
an existing policy. Id.

Art. 4841. Mergers and transfers.

Application.—This article is inapplicable to a society of another state. Independent
Order of Puritans v. Parker (Civ. App.) 228 S. W. 363.

Validity of merger.—The presumption is in favor of the Commissioner of Insurance
and Banking of the state having done his duty under this article. Independent Order of
Puritans v. Brown (Civ. App.) 2290 S, W. 934,

In the absence of evidence showing that the supreme president and secretary of
defendant fraternal order were not authorized to make the contract of merger with
another order which they did make, the presumption should prevail that such officers of
defendant order were acting within their authority, and were authorized to execute the
cortract, especially where the supreme ruling body of the order affirmed and ratified
their acts. 1Id.

Liability of consolidated association in general..—Defendant fraternal order, which
through its supreme president and secretary ekecuted a contract of merger with the
order originally joined by decedent, which contract was approved by the supreme gov-
erning body of defendant order, held estopped, as against the heneficiaries of decedent.
to repudiate the part of the merger agreement, adopting the other order's certificates.
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stipulating against change of rates or amount, though such stipulation was against the
law of defendant order. Independent Order of Puritans v. Brown (Civ. App.) 229 =
‘W. 939.

Evidence.—In an action on a beneficial certificate against a fraternal order whi'ch
had assumed the insurance contracts of the orden which decedent originally joined,
under the facts tending to show that the original contract of merger between the two
orders was executed in duplicate, and one copy filed with the Commissioner of Insur-
ance, and defendant order at any rate having been notified to produce the original con-
tract on trial, or that secondary evidence would be offered, the agreement of merger
produced in court and certified to by the commissioner held admissible, as well as the
agreement transcribed in the minutes of the order which decedent; originally joined.
which two instruments, together with certain oral testimony as to the adoption of the
contract by the two orders, established it as made. Independent Order of Puritans v.
Brown (Civ. App.) 229 S. W, 939.

Art. 4843. Admission of foreign society.
See Independent Order of Puritans v. Brown (Civ. App.) 229 S. W. 939,

Art. 4844. Power of attorney and service of process.

Service in general.—This article clearly requires service of citation upon the com-
missioner of insurance in all suits against fraternal benefit societies and no other serv-
ice of citation- is sufficient to authorize default judgment against the defendant. Hay-
tian Tabernacle No. 604, International Order of Twelve Knights and Daughters of Tabor,
v. McKinney (Civ. App.) 224 S. W. 202.

Art. 4847. Waiver of the provisions of the laws—Separate jurisdic-
tion.

Estoppe! or waiver affecting right of forfeiture.—Where holder of certificate of fra-
ternal insurance, relying on presumption arising from seven years' absence of insured.
waited seven years before attempting to prove death, action of insurer, in refusing paxy-
ment by reason of by-laws concerning proof of death of absentees, was of itself suffi-
cient to justify finding that it would have been useless to attempt to furnish proof of
death under a by-law requiring proof to be made within a year. Supreme Lodge, Knights
of Pythias, v. Wilson (Civ. App.) 204 S. W. 891.

If both insured and insurer’s examiner and agent knew of falsity of statement in
application and insured was not acting in good faith, and if agent acted in collusion
with insured, fhe insured could not claim benefit of an estoppel on account of agent's
knowledge. The Homesteaders v. Stapp (Civ. App.) 205 S. W. 743,

Fraternal insurance association, acting through officers and local agents, is as much
subject to operation of principle of estoppel, despite by-laws prohibiting any local
clerk or organization from waiving provisions, as any other association, or as an in-
dividual. Sovereign Camp, Woodmen of the Worid, v. Putnam (Civ. App.) 206 S. W. 970.

Where the applicants for membership in a fraternal insurer falsely stated that he
was not engaged in the saloon business, and the clerk issuing the certificate testified he
did not know that the applicant was so engaged, the insurer cannot be estopped to rely
on the false statement in the application because it was well known in the community
that the applicant was engaged in the saloon business, which was one of the occupa-
tions prohibited by the by-laws of insurer, etc. Sovereign Camp, Woodmen of the World,
v. Wernette (Civ. App.) 216 S. W, 669.

Provision in the by-laws of a fraternal insurer that no officer of the Sovereign
Camp should have power of waiver is not authorized by this article. Sovereign Camp,
Woodmen of the World, v. Nash (Civ. App.) 220 S. W. 235,

A fraternal insurer itself may with notice or knowledge of the facts waive com-
pliance with the by-laws, although such by-laws take from the officials of the subordinate
body, as a camp, general powers to create waiver. Sovereign Camp of Woodmen of the
‘World v. Miller (Civ. App.) 220 S. W. 635.

Waiver by local lodge or agent.—Knowledge acquired by an association’s medical
examiner and local agent in the discharge of their duty in connection with the appli-
cation, and in reporting it to insurer for its information before its final action on ap-
plication, was to be imputed to insurer. The Homesteaders v. Stapp (Civ. App.) 205 S.
W. T43.

Fraternal order may by by-law curtail and circumscribe right of local clerk or local
organization of order to waive provisions of by-laws. Sovereign Camp, Woodmen of
the World, v. Putnam (Civ. App.) 206 S. W. 970.

‘Where collector of fraternal order’s local organization failed to demand higher
assessments from member, who had notoriously entered occupation of retail liquor dealer,
requiring, under by-laws, payment of higher assessments, his acts having misled mem-
ber, order will not be permitted to take advantage of default by insisting on forfeiture
after death. Id.

No estoppel can arise against a fraternal insurer because of the acts or knowledge
of a subordinate officer, where the by-laws contain such prohibition against waiver,
etc. Sovereign Camp, Woodmen of the World, v. Wernette (Civ. App.) 216 S. W. 669.

To estop a fraternal insurer to claim a forfeiture of the certificate because of the
member’s false statements that he was not engaged in a prohibited occupation, it must
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appear that the clerk had actual knowledge that deceased was engaged in the pro-
hibited occupation, and such knowledge cannot be presumed. Id.

‘Where, at the time deceased became a member of a fraternal insurance society which
included saloon keeping within the prohibited occupations, the clerk of the fraternal in-
surer knew that deceased was engaged in the business of a saloon keeper, the insurer,
having accepted premiums paid, is estopped from asserting the invalidity of the cer-
tificate, although it was provided in the policy that an agent might not waive its con-
ditions. Id.

Where applicant for readmission had submitted to the required medical examina-
tion, had been accepted and recognized as a member and elected as such by the sub-
ordinate lodge, and had paid subordinate lodge treasurer the necessary dues, his failure
to sign the constitution even though the signing thereof was required by the constitution
as a prerequisite to membership, did not preclude him from becoming a member and
recovering insurance where he had no knowledge of such requirement, and where sub-
ordinate lodge did not require him to sign constitution; such requirement under the
circumstances being waived, in view of arts. 4847, 4855. Brotherhood of Railroad Train-
men v, Cook (Civ. App.) 221 S. W. 1049.

The grand body of a fraternal benefit society is not estopped to claim a suspension
and consequent forfeiture, where the member fails to pay assessments within the time
provided by the laws of the order, notwithstanding the fact that a belated payment
thereof may have been made to and accepted by the local officers or tent. Calhoun v.
The Maccabees (Civ. App.) 225 S. W. 95.

Art. 4848a. Benefit not attachable.

Validity.—This article is not repugnant to Const. U. S. Amend. 14, providing that no
state shall deny equal protection of its laws to persons within its jurisdiction, or Const.
Tex. § 3, art. 1, prohibiting exclusive privileges, on the ground that such special benefits
are not conferred on other insurance companies, which are separately classified in the
statutes; such classification not being an arbitrary one, but based on sufficient reason.
Supreme Lodge United Benev. Ass’n v. Johnson (Civ. App.) 77 S. W. 661.

Art. 4849. Constitution and laws—Amendments.

See Merchants’ Life Ins. Co. v. Lathrop (Civ. App.) 210 S. W. 593; Same v. Hanks
(Civ. App.) 210 S. W. 596.

Amendments.—A fraternal benefit society may by by-law raise amount of assess-
ments payable on an existing policy. Independent Order of Puritans v. Parker (Civ.
App.) 228 S. W. 363. '

If a subsequent by-law of a fraternal order is in conflict with its insurance cer-
tificate, and the contract of insurance legally entered into, the contract and certificate
will control. Independent Order of Puritans v. Brown (Civ. App.) 229 S. W. 939, .

Art. 4854. Revocation of license.
See Independent Order of Puritans v. Brown (Civ. App.) 229 S. W. 939.

Art. 4855. Examination of certain societies.

Cited, Brotherhood of Railroad Trainmen v. Cook (Civ. App.) 221 S. W. 1049.

Prior act.—Act May 12, 1899, relative to fraternal benefit associations, section 16 of
which excludes from its provisions certain designated orders which issue policies of in-
surance or benefit certificates to their members, and are, as to their insurance provisions,
substantially fraternal benefit orders, is repugnant to Const. U. S. Amend. 14, guarantying
aqual protection of the laws, and Const. Tex. § 3, art. 1, in that it imposes on fraternal
benefit a‘ssociations generally certain conditions for the transaction of business, and
grants certain privileges, such as exemption from garnishment, from both of which
the designated orders are excluded. Supreme Lodge United Benev. Ass’'n v. Johnson
(Civ. App.) 77 S. W. 661,

Art. 4859. Provisions not to apply to local mutual aid associations;
annual statement by such associations, etc.—The provisions of this chap-
ter shall not apply to incorporated or unincorporated mutual relief or ben-
efits, or burial associations, operating upon the assessment plan, whose
business is confined to not more than one county in the State of Texas,
or to a territory in two or more adjacent counties included within a radius
of not more than 50 miles surrounding the city or town in which its prin-
cipal office is to be located, which is designated in its charter and which
at no time shall have a membership exceeding 2000 members which
are hereby denominated local mutual aid associations, provided that such
associations are in no manner directly or indirectly connected, federated
or associated with any such association and do not directly or indirectly
contribute to the expense or support of any other such association, or te
the officers, promoters, or manager thereof, and provided that no person
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or officer shall receive from said association any payment on account of
organization or other expenses or salaries who is not a bona fide res-
ident of the county or area-in which such association is domiciled. The
association above mentioned shall annually, on or before March 1, file
a statement with the Commissioner of Insurance and Banking, which
shall be signed and sworn to by the president, Secretary and treasurer,
or the officer holding positions corresponding thereto. Such statement
shall show whether the association has, during the preceding year, done
any business outside of the county or areas in which it is domiciled, and
shall state whether or not said association is associated, federated or
directly or indirectly connected with any other, and shall show what, if
anything, has been contributed during the preceding year by said asso-
ciation or the members, to any person or officer, or director thereof for
salaries, commissions or promotion expenses, and the name and resi-
dence of the party or parties receiving the same. The Commissioner of
Insurance and Banking may, at his option and it shall be his duty, if
not satisfied with said statement, to demand other and additional state-
ments and examine the books, papers, and records of said association.
either himself or by some other suitable person authorized by him.
Should it appear to the Commissioner of Insurance and Banking that
any such local mutual aid association is not carrying on business as set
forth in this article, and is not entitled to the exemption therein set forth,
such association shall be subject to and comply with all provisions of
_ this chapter, as a fraternal beneficiary association. Every such local .
association claiming to be entitled to the benefit of the exemption cre-
ated by this Article shall plainly state upon its certificates, applications
and all advertising matter, in a conspicuous manner, that said associa-
tion is a local mutual aid association, or same shall be deemed subject
to all provisions of this chapter concerning fraternal beneficiary associa-
tions. [Acts 1913, p. 220, § 31; Acts 1919, 36th Leg., ch. 30, § 1.]

. 1E9>1((;))Ianatory.—Sec. 2 of the act repeals all laws in conflict. The act took effect March

DECISIONS RELATING TO SUBJECT

Agents of association.—The Grand Master of a lodge in the absence of pleading
or evidence to show authoritv upon his part. held not authorized to bind the lodge in
an application for fidelity insurance for the treasurer. Western Indemnity Co. v. Free
and Accepted Masons of Texas (Civ. App.) 198 S. W. 1092.

Where the by-laws of a fraternal insurer directed a member on changing occupation
to give notice to the clerk of the local camp, notice to such clerk is notice to the insurer
itself. Sovereign Camp of Woodmen oif the World v. Miller (Civ. App.) 220 8. W. 635,

The subcommittee of a building commission of a fraternal organization held not
to have ostensible authority sufficient to bind the organization by an oral confract with
subcontractor for extras. Grand Lodge of Colored K. P. of Texas v. Allen (Civ. App.) 221
S. W. 675.

Where a fraternal organization designated a building commission, consisting of
several individuals, the authority will he deemed conferred on each of the commissioners
as joint agents, and no one or more of the commissioners less than the whole has power
to bind the organization. Id.

The order of which the grand lodge and its officers are the controlling body acts
through the local lodge and its officers in the matter of the reception and readmission
of members; the local lodge and its officers being the agents of the grand lodge in
such matters. Brotherhood of Railroad Trainmen v. Cook (Civ. App.) 221 S. W. 1049.

Contingency upon which benefits become payable.—Frateirnal benefit society policy
for $1,000 held to entitle beneficiary to only $200 where insured had suicided before proot
of incurable insanity had been furnished the society or it had paid anything on ac-
count thereof. Eminent Household of Columbian Woodmen v. Freeman (Civ. App.)
200 S. W. 186.

Where plaintiff was injured by dust blowing in his eyes while driving his wagon
around a street corner on a spring day, during a high wind, prevalent in West 'Texas
at such times, the cause of his injury was an ‘‘accident,” being ‘‘an unusual effect of
a known cause,” and he was entitled to recover upon a henefit certificate carrying
an accident clause. Independent Order of Puritans v. Lockhart (Civ. App.) 212 8. W. 559.

A requirement that insured in a health insurance certificate should give notice of
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his claim within 7 days after his disability accrues, and within 30 davs after recovery,
is void. Independent Order of Puritans v. Manley (Civ. App.) 220 S. W. 647.

.—— Evidence.—In an action on a death benefit certificate, circumstantial evidence
held sufficient to show heneficiary killed insured, where same evidence would have
sustained a conviction of murder in the first degree, with death penalty. Grand Lodge,
Tnited Brothers of Friendship of Texas and Sisters of Mysterious Ten, v. Lawson (Civ.
App.) 203 S. W. 394,

Amount recoverable.—In suit by widow of member of fraternal order, trial court,
having held order estopped, by collection of assessments through local agent, to declare
forfeiture on account of failure to pay higher assessments due after change in occupa-
tion, properly deducted, from amount due under certificate, amount of additional as-
sessinents member should have paid. Sovereign Camp, Woodmen of the World, v.
Putnam (Civ. App.) 206 S. W. 970.

Actions for breach of contract.—Limitations do not begin to run against an action
on the policy of a member of a mutual society who disappeared from home until the
expiration of seven years from the disappearance, when the heneficiary’s cause of ac-
tion accrues under the presumption of death. Sovereign Camp, Woodmen of the World,
v. Piper (Civ. App.) 222 S. W, 649.

CHAPTER EIGHT
FIRE AND MARINE INSURANCE COMPANIES

Art. - Art.
4874. Policy shall be considered a liqui- 4875a. Interest of mortgagee or trustee not
dated demand. invalidated.
4874a. Breach or violation by insured of
policy, etc., on personal property,
not a defense, when. ,

Article 4874. [3089] Policy shall be considered a liquidated de-
mand.
See Farmer v. State, 69 Tex. 561, 7 8. W. 220.

Construction and effect in general.—This article does not invalidate a clause for-
feiting the policy in case the insured takes cut additional insurance without the in-
surer’s written consent. Home Ins. Co. v. Boatner (Civ. App.) 218 S. W. 1007.

Total loss.—Stipulation for arbitration in fire insurance policy is nullity where
there is total loss. National Fire Ins. Co. v. House (Civ. App.) 197 S. W. 476.

Liquidated demand.—A demand is “liquidated” to begin to carry interest when the
amount due or to become due is fixed by law or by agreement between the parties.
Fire Ass’'n of Philadelphia v. Strayhorn (Com. App.) 211 S. W. 447.

Despite this article, in an action on a fire policy providing loss should be payable
60 days after furnishing proof of loss, interest on the amount of the policw from the
date of loss was improperly allowed; the parties having contracted that 60 days should
be allowed the insurer before liquidation of the demand. 1d.

A demand of payment of loss and a refusal to pay was not necessary before
bringing suit on fire insurance policy, where the loss was total, for the amount became
a liquidated demand upon the total destruction of the building hy fire, or as a direct
result thereof. Northwestern Nat. Ins. Co. v. Westmoreland (Civ. App.) 215 S. W. 471.

Measure of recovery.—The parties to an insurance contract may agree upon the
value of the property insured and the specific amount to be paid for its loss or damage,
and, in the absence of fraud, such agreed valuations are conclusive. St. Paul Fire &
Marine Ins. Co. v. Pipkin (Civ. App.) 207 S. W. 360. ’

Despite art. 5714, an insurer of property which was not totally destroyed by fire,
the policy providing that the loss should not become payable until 60 days after notice,
ascertainment, and proof of loss, in the absence of denial of liability, was not liable for
interest from the date of the loss. Delaware Underwriters v. Brock, 109 Tex. 425, 211
S. W. 779,

‘Where an insurer wrongfully refused to pay insurance proceeds to a mortgagee and
for several years retained the money pending litigation, it should be made to pay
the mortgagee the amount of his debt with attorney’s fees as well as interest. Home
Ins. Co. v. Boatner (Civ. App.) 218 S. W. 1007.

' Art. 4874a. Breach or violation by insured of policy, etc., on per-
sonal property, not a defense, when. :
See Springfield Fire & Marine Ins. Co. v. Barnett (Civ. App.) 213 S. W. 365;: Home

Ins. Co. v. Flewellen (Civ. App.) 221 8. W. 630; Providence-Washington Ins. Co. v.
Boatner (Civ. App.) 225 S. W. 1115.

Constitutionality.—This act entitled *“An act to prevent fire insurance companies
Srom avoiding liability for loss and damage to personal property under technical and
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* immaterial provisions of the policy or contract of insurance where the act breaching
such provision has not contributed to bring about the loss, and declaring an emergency,”
held not violative of @onst. art. 3, § 35, providing that no bill shall contain more than
one subject, to be expressed in its title; the statute having reference only to imma-
terial provisions. McPherson v. Camden Fire Ins. Co. (Com. App.) 222 S. W. 211, af-
firming judgment (Civ. App.) 185 S. W. 1055.

Construction In general.—This article being a remedial statute, should be liberally
construed to effect its purpose. .Allemania Fire Ins. Co. v. Angier (Civ. App.) 214 S. W.
450, .

Application.—This article is applicable only to those warranties and provisions the
breach of which might have contributed to bring about the loss, but which in fact did
not, and not to such provisions the violation of which could not have contributed to
bring about the loss. McPherson v. Camden Fire Ins. Co. (Com. App.) 222 S. W. 211,
affirming judgment (Civ. App.) 185 S. W. 1055; Aftna Ins. Co. v. Waco Co. (Com. App.)
222 S. W. 217, reversing judgment (Civ. App.) 189 S. W. 315.

The taking out of additional insurance in excess of that allowed under a concur-
rent insurance clause, in violation of provision of fire policy making policy void if in-
sured procured other insurance on the property covered by the policy, held a good de-
fense in action on the policy, this article having no application to breach of such pre-
vision of policy; it being material to the risk. AStna Ins. Co. v. Waco Co. (Com. App.) 222
S. W. 217, reversing jmdgment (Civ. App.) 189 S. W. 315; Providence-Washington Ins.
Co. v. Levy & Rosen (Com. App.) 222 S. W. 216, reversing judgment (Civ. App.) 18%
S. 'W. 1035.

This article includes all promissory warranties, and promissory warranties, breach
whereof could in no event, contribute to or bring about loss under the policy, are not
impliedly excluded from the effect of the statute. Merchants’ & Mfrs.” Lloyd’'s Ins.
Exch. v. Southern Trading Co. of Texas (Civ. App.) 205 8. W. 352,

By virtue of the agreement of a cotton gin owner embodied in his fire policy thaz
each item of the insured property other than the-buildings should be considered as
personalty, the machinery and other property must be treated as personal property,
as respects the application of this article; promissory warranties not contributing to
the loss. Westchester Fire Ins. Co. v. Roan (Civ. App.) 215 S. W. 985.

This article is not applicable to the proof of loss clause of standard policy, the
three-fourths value clause, the coinsurance clause, the incumbrance clause, the iron
safe clause requiring inventory books, etc., to be kept in fireproof safe, or any other
clauses, the breach of which could not bring about a loss by fire. McPherson v. Cam-
den Fire Ins. Co. (Com. App.) 222 S. W. 211, affirming judgment (Civ. App.) 185 S. W.
1056.

The antitechnicality law does not affect the record warranty clause in a fire policy.
Merchants’ & Manufacturers’ Lloyd’s Ins. Exch, v. Southern Trading Co. of Texas (Com.
App.) 229 S. W, 312,

This article does not apply to any provision the breach of which could in noe event
contribute to loss, and hence dogs not apply to breach of condition that insured shall
submit to examination after fire occurs, as such breach could not contribute to the fire.
Humphrey et al. v. National Fire Ins. Co. of Hartford, Conn. (Com. App.) 231 8. W. 750.

Effect of breach in general.—Where a policy insured a gin plant, including bulidings
and personal property, failure to operate gin during ginning season, as provided in
a promissory warranty clause, voided policy as to buildings, but not as to personal prop-
erty, unless the breach increased the hazard or contributed to the loss. AStna Ins.
Co. v. Lewis (Civ. App.) 204 S. W, 1170,

In a suit on a fire insurance policy, wherein defendant alleged the insured had
failed to keep a set of books as provided for in the policy, such failure did not defeat
the right to recover. Merchants’ & Mfrs.” Lloyd’s Ins. Exch. v. Southern Trading Co.
of Texas (Civ. App.) 205 S. W. 352,

If as a matter of fact the removal of insured goods from one town to another did not
contribute to bring about the destruction of such goods by fire, the insurer would
be liable for loss in the latter town, although policy provided that goods were covered
only while in place where they were when insured. Standard Fire Ins. Co. of Hartford,
Conn. v. Buckingham (Civ. App.) 211 S. W. 531.

The owners of household goods, in storage, and insured against fire while on the
particular premises, and not elsewhere, could recover for their destruction in prem-
ises to which the warehousemen removed the goods; such removal by insured through
their agents being a breach of ‘‘condition,”” and not having caused the loss. Allemania
Fire Ins. Co. v. Angier (Civ. App.) 214 S. W. 450,

Insured could recover from his fire insurer for destruction of his cotton gin, per-
sonal property, in the absence of proof to show that his breach of warranty to operate
the gin during the season brought about or contributed to its destruction. Waestchester
Fire Ins, Co. v. Roan (Civ. App.) 215 S. W, 985.

Art. 4875a. Interest of mortgagee or trustee not invalidated.—The
interest of a mortgagee or trustee under any fire insurance contract here-
after issued covering any property situated in this state shall not be in-
validated by any act or neglect of the mortgagor or owner of said de-
scribed property or the happening of any condition beyond his control,
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and any stipulation in any contract in conflict herewith shall be null and
void. [Acts 1919, 36th Leg., ch. 15, § 1.]

Took effect 90 days after March 19, 1919, date of adjournment,
See note 122 at end of title,

CHAPTER NINE
STATE INSURANCE COMMISSION

Art, Art.
4376. Companies deemed to have accepted 4896. Insurance companies not to do cer-
° provisions of law. tain things.

4334, Action of fire marshal not to affect 4897. Unlawful to accept rebate.

policies, etec. 4900. Unlawful for company or agents to
4391, Commission to establish wuniform evade law.

policies, etc. 4902, Law not to apply to certain com-
4592, Certain provisions in policies void. panies.
4393. Co-insurance clauses. 4903. Gross premiums tax; limitation on

amount.

Article 4876. Companies deemed to have accepted provisions of
law.
See McPherson v, Camden Fire Ins, Co. (Com. App.) 222 8. W. 211.

Art. 4884. Action of fire marshal not to affect policies, etc.

Effect of investigation.—Examination of insured by state fire marshal held not 'to
satisfy provision of policy for examination by person named by insurer. National Fire
Ins. Co. of Hartford, Conn., v. Humphrey (Civ. App.) 199 S. W. 865.

Art. 4891, Commission to establish uniform policies, etc.

See Ginners’ Mut. Underwriters’ Ass’'n v. Fisher (Civ. App.) 222 8. W. 285.

Construction and application in general.—~Breach of the ‘“‘iron-safe clause,” requiring
inventory books, etc., to be kept in fireproof safe, required to be inserted in all policies
covering stocks of merchandise by the Fire Commission Act, held a good defense in
action on policy insuring stock of millinery, notwithstanding art. 4874a; such statute
having no application to the iron-safe clause. McPherson v. Camden Fire Ins. Co. (Com.
App.) 222 8. W. 211, affirming judgment (Civ. App.) 185 S. W. 1055.

Evidence.—In an action against a fire insurance company for loss sustained after
the insurer had neglected to renew policies under an oral agreement, evidence held
insufficient to prove that the fire insurance commission had made an order changing the
form of policies, so as to make compliance with the verbal agreement unlawful. Austin
Fire Ins. Co. v. Adams-Childers Co. (Civ. App.) 232 S. W. 33%h

Art. 4892. Certain provisions in policies void.

See McPherson v. Camden Fire Ins. Co. (Com. App.) 222 S. W. 211, affirming judg-
ment (Civ. App.) 185 S. W. 1055.

Art. 4893. Co-insurance clauses.

See McPherson v. Camden Fire Ins. Co. (Com. App.) 222 S. W. 211, affirming judg-
ment (Civ. App.) 185 S. W. 1055.

Amount of recovery.—In an action on an insurance policy wherein defendant com-
pany claimed a reduction of the amount of loss because of a co-insurance clause, de-
fendant was not entitled to such reduction, where it did not plead -the clause’'nor prove
facts showing it was entitled to the reduction. Camden Fire Ins. Ass'n v. Wandell
(Civ. App.) 195 S. W. 289.

Art. 4896. Insurance companies not to do certain things.

Effect of violation.—Where insurance agents suing for premiums due -on fire policies
were guilty of unjust discrimination, by agreeing to contribute their premiums to the
cost of erection of the hotel insured, the party insured violated art. 4897 by accepting
such rebate, all of the parties were in pari delicto, and the courts will leave them
where found, and will extend no aid to the insurance agents to recover back the money
paid under such an illegal contract. Wright v. Wight & Wight (Civ. App.) 229 S. W.-881.

Art. 4897. Unlawful to accept rebate.

Rebate—Recovery of premiums.—Where insurance agents suing for premiums due on
fire policies were guilty of unjust discrimination under art. 4896, by agreeing to con-
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tribute their premiums to the cost of erection of the hotel insured, the party insured
violated art. 4897 by accepting such rebate, all of the parties were in pari delicto, and
the courts will leave them where found, and will extend no aid to the insurance agents
to recover back the money paid under such an illegal contract. Wright v. Wight &
Wight (Civ. App.) 229 S. W. 881.

Art. 4900. Unlawful for company or agents to evade law.

Effect of violation.—Where an insurance company entered into contracts insuring
shippers of live stock against loss arising from damage to stock in transportation prior
to issuance to the insurer of a certificate of authority, required by art. 4761, and loss
resulted in the shipments by reason of negligence of the carrier, and under the condi-
tions of the policy the insurer paid the amount of the losses to the shippers and took
an assignment of their claims against the carriers, it cannot maintain an action against
the carriers on such claims, the courts not lending their support to a claim founded upon
the violation of express law. Galveston, H. & 8. A. Ry. Co. v. Hartford Fire Ins. Co.
(Civ. App.) 220 8. W. 781,

Art. 4902, Law not to apply to certain companies.
See Ginners’ Mut. Underwriters’ Ass’n v. Fisher (Civ. App.) 222 S, W. 285.

Art. 4903. Gross premiums tax; limitation on amount.—That there
shall be assessed and collected by the State of Texas an additional one
and one-fourth per cent. of the gross fire insurance premiums of all
fire insurance companies doing business in this State, according to the
reports made to the Commissioner of Insurance and Banking as re-
quired by law; and said taxes when collected shall be placed in a sep-
arate fund with the State Treasurer to be expended during the cur-
rent year, or so much thereof as may be necessary in carrying out
the provisions of this Act, provided that such expenditures, including
the salaries of the members of the Commission, shall not exceed in
the aggregate the sum of two hundred and twelve thousand five hun-
dred dollars per annum; and should there be an unexpended balance
at the end of any year, the State Fire Insurance Commission shall re-
duce the assessment for the succeeding year so that the amount pro-
duced and paid into the State Treasury, together with said unexpended
balance in the Treasury, will not exceed the amount appropriated for
the current year, to pay all necessary expenses of maintaining the Com-
mission, which funds shall be paid out upon requisition made out and
filed by a majority of the Commission, when the Comptroller shall issue
warrants therefor. All funds collected from the fire insurance com-
panies under this section, or so much thereof as may be necessary,
are hereby appropriated to the State Fire Insurance Commission for
the payment of all necessary expenses of maintaining the Commission
for the remainder of the fiscal year ending August 31, 1920, and the
fiscal year ending August 31, 1921, which appropriation is in lieu of
the unexpended portion of the appropriation for such purpose for the
fiscal year ending August 31, 1920, and the fiscal year ending August
31, 1921, as contained in Chapter 87 of the Acts of the Second Called
Session of the Thirty-sixth Legislature, and the Commission is em-
powered to fix the salaries, compensation and expenses for the fiscal
year ending August 31, 1920, in similar amounts and proportions to
those fixed by this called session of the Legislature for the Commission
for the fiscal year beginning September 1, 1920. [Acts 1913, p. 195, §
29; Acts 1917, 35th Leg., ch. 73, § 5; Acts 1920, 36th Leg. 3d C. S., ch.
60,§ 1 (§ 29).]

Took effect 90 days after June 18, 1920, date of adjournment.
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CHAPTER TEN
MUTUAL FIRE, LIGHTNING, HAIL, AND STORM INSURANCE

COMPANIES
Art. Art.
4907k. T.aws applicable. 4908-4918. [Repealed.]

4907n. Fees; taxes.

Article 4907k. Laws applicable.
See Ginners’ Mut. Underwriters’ Ass'n v. Fisher (Civ. App.) 222 S. W. 285,
Art. 4907n. Fees; taxes.

Nature of tax.—This article provides for an occupation tax, and not an ad valorem:
tax on property, and the exemption or commutation of other taxes applies alone to
occupation, and not to ad valorem, taxes. Millers’ Mut. Fire Ins. Co. v. City of Austin
(Civ. App.) 210 S. W. 825,

Arts. 4908-4918. [Repealed.] See Art. 4907p, Vernons Sayles
Ann. Civ. St. 1914. _
Cited, Millers’ Mut. Fire Ins. Co. v. City of Austin (Civ. App.) 210 S. W. 825,

CHAPTER THIRTEEN
FIDELITY, GUARANTY AND SURETY COMPANIES

Art. . Art.

4928. To act as trustee, etc., and do gen- 4932, Certificate to be surrendered, how.
eral fiduciary and depository busi- 4935. Defaulting company; claims paid.
ness; to act as surety, etc. how.

4929. Surety company’s bond is a legal 4936, Who are agents.
bond, when.

4930. Requirements to be complied with;
minimum capital; securities to be
deposited.

Article 4928. To act as trustee, etc., and do general fiduciary and
depository business; to act as surety, etc.

See Simmons v. Campbell (Civ. App.) 213 S. W. 338.
Cited, Texas Fidelity & Bonding Co. v. Rosenberg Independent School Dist. (Civ.
App.) 196 S. W. 366.

Contracts of indemnity.—A corporation, having the power in its charter to act as
surety on any bond required in the course of any judicial proceeding may enter into an
indemnity agreement to indemnify a surety on a bail bond, the character of the in-
strument by which the corporation binds itself being immaterial, where it in fact fur-
nished security on the bond. Texas Fidelity & Bonding Co. v. General Bonding &
Casualty Ins. Co. (Com. App.) 216 S. W. 144,

Art. 4929. Surety company’s bond is a legal bond, when.

Nature of contract.—Fidelity bonds issued by a surety company to a bank, in con-
sideration of premiums paid, indemnifying the bank against defalcation of its cashier.
are insurance contracts, though such bonds recite that the cashier is principal and the
surety company surety, the bonds containing an express obligation running from the
cashier to the surety company to reimburse the latter for any loss suffered. Southern
Surety Co. v. Citizens’ State Bank of Hempstead (Civ. App.) 212 S. W. 556.

Art. 4930. Requirements to be complied with; minimum capital;
securities to be deposited.—Such company, to be qualified to so act as
surety or guarantor, must comply with the requirements of every law of
this State applicable to such company doing business therein; must
be authorized under the laws of the State where incorporated, and un-
der its charter, to become surety upon such bond, undertaking, obliga-
tion, recognizance or guaranty ; must have a fully paid up and safely in-
vested and unimpaired capital of at least one hundred thousand dol-
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lars; must have good available assets exceeding its liabilities, which
liabilities for the purpose of this Chapter shall be taken to be its capi-
tal stock, its outstanding debts and a premium reserve at the rate of
fifty per centum of the current annual premiums on each outstanding
bond, undertaking, recognizance and obligations of like character in
force; must file with the Commissioner of Insurance, Statistics, His-
tory and Agriculture (Commissioner of Insurance and Banking), a
certified copy of its certificate of incorporation, a written application
to be authorized to do business under this Chapter, and also, with
such application, and in each year thereafter, a statement verified under
oath made up to December 31, preceding, stating the amount of its
paid up cash capital, particularizing each item of investment, the amount
of premiums upon existing bonds, undertakings, recognizances and
obligations of like character in force upon which it is surety; the amount
of liability for unearned portion thereof estimated at the rate of fifty
per centum of the current annual premiums on each such bond, under-
taking, recognizance and obligation in force, stating also the amount
of its outstanding debts of all kinds, and such further facts as may be
by the laws of this State required of such company in transacting busi-
ness therein; and, if such company be organized under the laws of
any other State than this State, it must, also have on deposit with a
State officer of one of the states of the United States, not less than
"One Hundred Thousand Dollars in good securities, deposited with and
held by such officer for the benefit of the holders of all its obligations
wheresoever incurred; must also appoint an attorney in this State up-
on whom process of law can be served, which appointment shall con-
“tinue until revoked or another attorney substituted, and must file with
the Commissioner of Insurance, Statistics and History and Agricul-
ture, (Commissioner of Insurance and Banking), written evidence of
such appointment, which shall state the residence and office of such
attorney; and such service of process may also be made upon the Com-
missioner of Insurance of this State by virtue of his office, and shall
be as effective as if made upon said attorney; and must, also, have
on deposit with the Treasurer of this State at least Fifty Thousand
Dollars in good securities worth at par and market value, at least that
sum of the value of which securities the Commissioner of Insurance
shall judge, held for the benefit of the holders of all the obligations of
such company wheresoever incurred; said securities so deposited with
said T'reasurer to remain with him in trust to answer any default of
said company as surety upon any such bond, undertaking, recognizance
or other obligation established by final judgment in whatsoever court
and wheresoever rendered upon which execution may lawfully be is-
sued against said company; said Treasurer and his successors in office
being hereby directed to so receive and hereafter retain such deposit
. under this Act in trust for the purposes hereof; such company, how-
ever, at all times to have the right to collect the interest, dividends
and profits upon such securities, and, from time to time, to withdraw
such securities, or portions thereof, substituting therefor others of
equally good character and value, to the satisfaction of said Treasurer;
and such securities and substitutes therefor shall be, at all times, exempt
from and not subject to levy under writ or process of attachment; and,
further, shall not be sold under any process against such company
until after thirty days notice to said company, specifying the time,
place, and manner of such sale, and the process under which and pur-
poses for which it is to be made accompanied by a copy of such pro-
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cess; provided, however, that whenever any such company, domestic
or foreign, has been engaged in this State in the business contemplated
by this Act, has made deposit in this State, in trust or otherwise, of
securities, to answer any default of such company upon any such bond,
undertaking, recognizance, guaranty or stipulation, such securities
so deposited shall be by the trustee or custodian thereof transferred
and delivered to said Treasurer of this State in trust for the same
purposes under and subject to all the rights and equities of all parties
interested;, and to the terms and provisions of this Act; and, thereup-
on, such deposit shall remain in trust under and subject to the terms
and provisions of this Act; and, whenever such deposit has been made
with a trustee by order of any court or other authority, it shall be the
duty of the court or other authority, by order or otherwise, to direct
such transfer to said Treasurer; and, in case such deposit is less than
the sum of fifty thousand dollars, then said company must deposit with
said Treasurer securities sufficient to increase said deposit to said sum
of fifty thousand dollars as required by this chapter; provided, domes-
tic corporations chartered for the purpose of doing business under this
Chapter within this State alone shall be required to deposit securities
as hereinbefore provided for to the amount of twenty-five thousand
dollars. [Acts 1897, p. 244, § 2; Acts 1921, 37th Leg. 1st C. S,, ch. 4,
§ 1, amending art. 4930, Rev. Civ. St.]
Took effect Nov. 15, 1921. !

Valldity.—It was fully within the power of the state to prescribe the conditions on
which a foreign corporation might pursue its business within the state, and it could
require a special deposit from casualty company as a trust fund to protect its obligations
arising under pglicies issued within the state. Phillips v. Perue (Sup.) 229 S. W. 849.

Art. 4932. Certificate to be surrendered, how.

Withdrawal without bond.—Where a foreign casualty insurance corporation had
withdrawn from the state without giving a bond, but leaving money on deposit with
the state treasurer, it was proper, at the instance of its creditors, for the district court
to appoint a receiver to handle such fund and disburse it as directed by the court, rather
than to handle it through the state treasurer. Phillips v. Perue (Sup.) 229 S. W. 849.

‘Where the corporation withdrew from the state without putting up the required
bond, the deposit constituted a special trust fund for the protection of its policy obli-
gations issued in the transaction of its business in Texas, and the right of the holders
of such obligations to the fund was superior to that of its liquidator under the laws of
another state. - Id.

Art. 4935. Defaulting company; claims paid, how.—Should any
company oi the character named or enumerated in this chapter fail or
refuse to pay any loss by it wheresoever incurred within sixty days
after its liability thereupon shall have been finally determined by the
judgment of any court of competent jurisdiction wheresoever rendered,
upon satisfactory proof, to the treasurer of this State, of such liability
and of its non-payment, said treasurer shall, out of the deposits so made
with him, as by this chapter provided, pay said loss and, when he shall
have done so, he shall at once certify to the Commissioner of Insurance
and Banking the fact of such default on the part of said company;
whereupon said Commissioner shall forthwith cancel and annul the
certificate of authority of such company to do business in this State;
provided, that such payment shall not operate to release the company
from payment of any balance which it still may owe after such pay-
ment by the Treasurer of this State has been made. [Acts 1897, p. 244;
§ 7; Aects 1921, 37th Leg. 1st C. S, ch. 4, § 2, amending art. 4935, Rev.
Civ. St.] :

Took effect Nov. 15, 1921,

Liability of deposit.—Where the corporation withdrew from. the state without putting
up such a bond, the deposit constituted a special trust fund for the protection of its
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policy obligations issued in the transaction of its business in Texas, and the right of
the holders of such obligations to the fund was superior to that of its liquidator under
the laws of another state. Phillips v. Perue (Sup.) 229 S. W. 849.

Art. 4936. Who are agents.

Compensation of agent.—Under contract providing that all interest of surety com-
pany’s agent in any premium to accrue on business secured should cease on termina-
tion of contract, unpaid portion of premium on bond executed and in force at time con-
tract was terminated was not premium which might ‘accrue.” American Surety Co. v.
Sheerin (Civ. App.) 203 S. W. 1120.

- Where continuation certificate was unnecessary to continue liability of defendant
surety company on bond, its local agents would be entitled to no commission for writing
to and procuring from defendant’s state agent such certificate, and in turn delivering
it to principal on bond. Id.

Under contract by which surety company agreed to pay to those who succeeded its
local agent 20 per cent. on all renewal business effected, successors would not be entitled
to commissions on a bond procured by an insurance broker during employment of local
agent, although premium therefor had not been paid. Id.

CHAPTER FOURTEEN A

CASUALTY AND OTHER INSURANCE COMPANIES, EXCEPT
FIRE, MARINE AND LIFE INSURANCE COMPANIES

Art. Art,

4942a. May be incorporated for what pur- 4942e, Capital stock, amount of; how paid
poses. or invested; deposit of securities;

4942aa. Incorporation; additional purpose. certificate authorizing to do busi-

ness, etc.
4942z. Provisions cumulative.

Article 4942a. May be incorporated for what purposeé.

Construction and application in general.—The mere fact that a casualty insurance
company incorporated under Acts 32d l.eg. c. 117 (arts. 4942a-4942z), was authorized by
its charter to write health and accident insurance, did not make it a health or accident
insurance company, within the meaning of Acts 31st Leg. c. 108 (art. 4724), or make ap-
plicable to it any of the provisions of such act. American Indemnity Co. v. City of
Austin (Civ. App.) 211 S. W. 812,

A charter of an insurance company, authorizing it to ‘“grant insurance against loss
or damage which may be caused to all kinds of property by the elements, * * * in-
cluding fire, * * * and against the hazards of inland navigation and transportation,”
authorized the company to insure shippers of live stock against the hazards of trans-
portation with the agreement that upon the payment of losses, the shippers would as-
sign their cause of action to insurer, which should be subrogated to all their rights in
the premises. Galveston, H. & S. A. Ry. Co, v. Hartford Fire Ins. Co. (Civ. App.)
220 S. W. 781,

Art. 4942aa. Incorporation; additional purpose.—Casualty insur-
ance companies incorporated under Chapter 117 General Laws passed
by the Regular Session of 32nd Legislature, shall hereafter have authori-
ty to write marine insurance in which may be included the hazards and
perils incident to war. [Acts 1918, 35th Leg. 4th C. S, ch. 20, § 1.]

Took effect March 21, 1918. .

Art. 4942e. Capital stock, amount of; how paid or invested; de-
posit of securities; certificate authorizing to do business, etc.

See American Indemnity Co. v. City of Austin (Civ. App.) 211 S. W. 812.

Taxation of securities.—Under its charter the city of Austin had power to make, for
a period of more than two years back, assessments of securities of a fidelity and bond-
ing company, also doing a casualty insurance business, deposited with the state treas-
urer as required by this article, which had been omitted from taxation. Texas Fidelity
& Bonding Co. v. City of Austin (Civ. App.) 211 8. W, 818.

Art. 4942z, Provisions cumulative.
See American Indemnity Co. v. City of Austin (Civ. App.) 211 8. W. 8§12,
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CHAPTER FIFTEEN
GENERAIL PROVISIONS

Art. Art.
4946a. Consolidation of companies. 4953. Policies shall contain entire con-
4946b. Same; meeting and voting. tract. .
4946c. Same; name and stock of consoli- 4954, Companies shall not discriminate.
dated companies. 4955, Shall apply to all companies.
49464. Same; other method. 4957. Chapter not to apply to fraternal
4946e. Same; commissioner to deliver beneficiary associations.
charter. 4960. Insurance shall be unlawful unless
4946f. Same; effect of consolidation. authorized by commissioner of in-
4946g. Same; policies assumed by new surance.
company. 4961. Who are agents,
4947. Misrepresentation must be material 4964. Affidavit to be filed before certifi-
to avoid contract. cate will issue.
4948, No defense based upon misrepresen- 4968. Solicitor deemed agent of company.
tation valid, unless. 4969. What persons debarred from acting
4949a. Forfeiture of interest of beneficiary as agent.
in life policy. 4970. Company to notify commissioner of
4951. Policies of insurance to be accom- appointment of general agent.

panied by copies of questions, etc. 4972. Foreign corporations held to accept
provisions of this title.

Article 4946a. Consolidation of companies.—Any two or more in-
surance companies doing a similar line of business which are and have
been substantially owned by same controlling stockholders and which
have never been actually competing companies with each other, and
where all of them have been previously organized under the laws of
this State, may unite or consolidate upon a compliance with the terms
of this Act; provided, that such consolidation shall not be effectuated
in violation of the anti-trust and anti-monopoly laws of this State. [Acts
1919, 36th Leg., ch. 57, § 1.]

Took effeet March 13, 1919.

Art. 4946b. Same; meeting and voting.—Before any such consoli-
dation shall take place the parties holding at least two-thirds of the
capital stock of each of the companies shall vote in favor thereof at a
separate meeting of the stockholders of each company called for such
purpose. Such meeting may be called in the manner provided in the
by-laws of the respective companies or the laws under which such com-
panies are organized, for calling special meetings of stockholders, ex-
cept that each stockholder shall be notified by mail of the time and place
and object of such meeting. [Id., § 2.]

Art. 4946c. Same; name and stock of consolidated companies.—
Such companies proposing to consolidate may unite their assets or any
part thereof and become incorporated in one body under the name of
any one or more of such companies or under any other name that may
be agreed upon, and issue stock in such corporation to the stockholders
of each of the companies consolidated, the actual value of which stock
in the new company shall bear the same proportion to the actual value
of the stock surrendered by such stockholder as the entire assets of
the company surrendering such stock bears to the entire assets of the
new company which value shall be agreed upon by the Board of Di-
rectors of each company; provided that said stockholders (holding
two-thirds of the stock) may at the meeting provided for in Section 2
of this Act [Art. 4946b], delegate the valuation of assets to a commit-
EeIfl og zti)ckholders appointed by their respective Boards of Directors.
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Art. 4946d. Same; other method.—Instead of the method provided
in Section 3 of this Act [Art. 4946c], one company may take over all
the assets of the other companies proposing to consolidate and issue
stock to their stockholders in proportion that the value of their stock
bears to the entire value of the assets of the company in which they
are stockholders, and for this purpose the capital stock of such purchas-
ing company may be increased, as now or may be hereafter provided by
law. [Id., §4.]

Art. 4946e. Same; commissioner to deliver charter.—In case of
consolidation under Section 3 of this Act [Art. 4946¢] the Insurance
Commissioner shall upon proof furnished of a compliance with the
terms hereof and being satisfied that the proposed consolidation is for
the best interests of the policy holders of the respective companies and
made in accordance with law, and upon the filing of articles of incor-
poration and other due proceedings had as required by the laws of this
State, issue and deliver a charter to such new company. [Id., § 5.]

Art. 4946f. Same; effect of consolidation.—Such consolidation shall
work a dissolution of the companies absorbed but shall in no wise prej-
udice the right of any creditors of any such corporation to have pay-
ment of his debt out of the assets and property thereof, nor shall any
creditor be thereby deprived of, nor prejudiced in any right of action
then pending or existing or which may thereafter arise against said
company, and service or summons of the proper officers or agents of
such new or reorganized corporation shall be deemed sufficient as to
all or any of such companies. [Id., § 6.]

Art. 4946g. Same; policies assumed by new company.—All poli-
cies of insurance outstanding against all such companies shall by reason
of such consolidation be assumed by the reorganized company, and they
shall carry out the terms of such policy on the part of the insurer and
be entitled to all the rights and privileges thereof and the reserves ac-
cumulating on such policy prior to such consolidation. [Id., §7.]

Art. 4947. Misrepresentation must be material to avoid contract.

Construction in general.—The law that misrepresentations do not avoid a policy of
life insurance unless material to the risk or actually contributing to the contingency
has no reference, and does not apply, to fraternal benefit societies, such as the Wood-
men of the World. Sovereign Camp of the Woodmen of the World v. Treanor (Civ.
App.) 217 S. W. 204; Modern Woodmen of America v. Atcheson (Civ. App.) 219 S. W.
537; Modern Order of Pratorians v. Davidson (Civ. App.) 203 S. W. 379.

One who procures issuance of policy by intentional fraud cannot invoke benefits of
statute. St. Paul Fire & Marine Ins. Co. v. Carnier (Civ. App.) 196 S. W. 980.

Representations made by the owner of an oil mill seeking to bond an employé that
such employé was to render a trial balance each month, etc., having been made a part
of the contract with the surety company, and having been contained in questions asked
and answers given thereto, were within article 4951, providing every contract of insur-
ance shall be accompanied by a written photographic or printed copy of application as
well as a copy of all gquestions asked and answers given thereto. Southwestern Surety
Ins. Co. v. Hico Oil Mill (Com. App.) 229 S. W. 479,

Warranties.—This article does not invalidate a clause forfeiting a fire policy in case
insured takes out additional insurance without the insurer’s consent, since such an ac-
tion would be material to the risk, and the provision as to additional insurance is a
“promissory warranty’’ not within the statute. Home Ins. Co. v. Boatner (Civ. App.)
218 S. W. 1007.

Avoidance of policy for misrepresentation or breach of warranty or condition.—
‘Where letter sent with policy asked for additional information, held response thereto by
brokers with knowledge and consent of insured was essentially part of written applica-
tion, and fraud perpetrated therein would avoid policy. $St. Paul Fire & Marine Ins.
Co. v. Garnier (Civ. App.) 196 S. W. 980.

In absence of statute to contrary, false representations in application for insurance,
which applicant warrants to be true, avoid policy, without reference to their materiality.
Modern Order of Pratorians v. Davidson (Civ. App.) 203 S. W. 379.

Insurer may avoid life policy where reinstatement was secured by fraudulent repre-
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sentations, though representations were made orally. State Mut. Life Ins. Co. v. Rosen-
berry (Com. App.) 213 8. W. 242,

Where applicant for a life insurance pelicy makes no statement as to age, or im-

perfectly and incompletely states it, insurer, by issuing a policy, waives the information
and is bound, notwithstanding that the age, if given, would have caused a refusal of in-
surance. Royal Neighbors of America v. Sims (Civ. App.) 216 S. W. 240.
Title or interest.—Under this article, and a provision in policy that it would be
void if insured was not sole unconditional owner, it was question of fact whether such
provision was material where insured was only a mortgagee. National Fire Ins. Co. of
Hartford, Conn., v. Carter (Civ. App.) 199 S. W. 507.

An application for hail insurance, requesting insurance ‘‘on all interest in” a speci-

fied number of acres of which applicant was tenant, was not an assertion that applicant
owned all the interest in the insured property, but that he desired to insure all his in-
terest, and hence was not a misrepresentation avoiding the policy. St. Paul Fire &
Marine Ins. Co. v. Pipkin (Civ. App.) 207 S. W. 360.
Value of property.—Representations that barn was worth $5,000 and that an-
other company would have insured it for $4,000 were material, where made with intent
to induce insurer to consent to policy becoming effective, constituted fraud. St. Paul
Tire & Marine Ins. Co. v. Garnier (Civ. App.) 196 S. W. 980.

Health and physical condition..——In action on insurance certificate involving
the question whether insured’s statement in application that he had never suffered from
syphilis was misrepresentation, verdict for plaintiff held so manifestly contrary to the
evidence as to justify reversal. Sovereign Camp of Woodmen of the World v. Cooper
(Civ. App.) 208 S. W. 550. .

—— Habits and age.—In an action on an insurance policy. wherein insurer pleaded

that insured had misrepresented the date of her birth, evidence held to support a find-
ing that the year of birth on the application had been left blank by insured, and sub-
sequently erroneously filled in by some one else. Royal Neighbors of America v. Sims
(Civ. App.) 216 S. W. 240.
Other insurance.—A short form application for additional insurance held sus-
ceptible of meaning only that declarations, concerning applications for insurance in
other companies, in the original application, were true when made. Atna Life Ins.
Co. v. King (Civ. App.) 208 S. W. 348.

Insured’s false statement in application for reinstatement of lapsed policy that he
had not applied for insurance in any other company which had not been issued was a
material misrepresentation, constituting fraud. State Mut. Life Ins., Co. v. Rosenberry
(Com. App.) 213 S. W. 242,

Art. 4948. No defense based upon misrepresentation valid, unless,
etc.

Construction and application in general.—This article applies to hail insurance. St.
Paul Fire & Marine Ins. Co. v. Pipkin (Civ. App.) 207 S. W. 360.

Representations made by the owner of an oil mill seeking to bond an employé that
such employé was to render a trial balance each month, etc., having been made a part
of the contract with the surety company, and having been contained in questions asked
and answers given thereto, were within art, 4951, providing every contract of insurance
shall be accompanied by a written photographic or printed copy of application as well as
a copy of all questions asked and answers given thereto. Southwestern Surety Ins.
Co. v. Hico Oil Mill (Com.- App.) 229 S. W. 479.

Health and physical condition..—Where a life policy provided it should not take ef-
fect as a contract of insurance unless actually delivered to the applicant therefor while
he was in good health, plaintiff beneficiary, suing after insured’'s death, having admitted
in her pleadings and in open court at the trial that insured was afflicted with tubercu-
losis of the lungs when the policy was delivered to him, and that such disease caused
his death, the policy by its terms never became an obligation of the insurer, and the
beneficiary can recover only the amount of premiums paid, despite the failure of the in-
surer, in case of misrepresentations, to give notice to the insured or the beneficiary,
within a reasonable time after discovery that insured had tuberculosis of the lungs, that
it would not be bound by the policy. Federal Life Ins. Co. v. Wright (Civ. App.) 230
S, WL 795,

Notice.—Where obligee on treasurer's bond at request of surety made up report,
which was required more than four months after notice of the default and notice of
the falsity of the statements in the application, the defense of falsity of such state-
ments was waived. Western Indemnity Co. v. Free and Accepted Masons of Texas
(Civ. App.) 198 8. W. 1092,

A surety company, upon being sued by a bank for breach of a fidelity bond, cannot
interpose as a defense representations by the bank’s president that the books of the
cashier had been found correct, where it was not shown that the company ever notified
the bank of refusal to be bound because thereof or set them up in defense at all until
the filing of its amended answer, more than one year after commencement of suit.
Southern Surety Co. v. Citizens’ State Bank of Hempstead (Civ. App.) 212 S. W. 556.

Art. 4949a. Forfeiture of interest of beneficiary in life policy.—The
interest of a beneficiary in a life insurance policy or contract heretofore
or hereafter issued shall be forfeited when the beneficiary is the princi-
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pal or an accomplice in willfully bringing about the death of the insured.
However, providing when such is the case, the nearest relative of in-
sured shall receive said insurance. [Acts 1919, 36th Leg., ch. 16, § 1.]
Took effect 90 days after March 19, 1919, date of adjournment.
Rule prior to enactment of statute.—Right of wife who killed husband to insurance

on his life, see Murchison v. Murchison (Civ. App.) 203 S. W, 423; Mutual Life Ins. Co.
v. Mellott (Civ. App.) 57 S. W. 887.

Art. 4951, Policies of insurance to be accompanied by copy of ques-
tions, etc.

Application to surety or fidelity bonds.—Representations made by the owner of an
oil mill seeking to bond an employé that such employé was to render a trial balance
each month, etc., having been made a part of the contract with the surety company,
and having been contained in questions asked and answers given thereto, were within
this article; but questions asked the owner as to whether the employé was to render a
trial balance each month and be checked by an auditor once a year, etc.,, and the an-
swers to such questions, were not; the application having been made by the employé.
Southwestern Surety Ins. Co. v. Hico Oil Mill (Com. App.) 229 S. W. 479 affirming judg-
ment Southwestern Surety Ins. Co. v. Hico Oil Mill (Civ. App.) 203 S. W. 137.

Failure tp attack application, etc., to policy.—A written agreement and representa-
tions not complying with these requirements, made by the president of a bank con-
temporaneously with the issue of a fidelity. bond to the bank by a surety company, is
not a good defense in an action for breach of the bond. Southern Surety Co. v. Citi-
zens’ State Bank of Hempstead (Civ. App.) 212 S. W. 556.

Defendant surety company, having failed to accompany the bond of an employé
sued on by the employer with a copy of the questions asked the employer and his an-
swers given thereto, cannot prove its defense of false answers or representations made
by the employer, whether such misrepresentations were made to induce the issuance
of the contract or were such as to form part of the contract. Southwestern Surety Ins.
Co. V. Hico Oil Mill (Com. App.) 229 S. W. 479 aflirming judgment (Civ. App.) South-
western Surety Ins. Co. v. Hico Oil Mill, 203 S. W, 137.

Art. 4953. Policies shall contain entire contract.

See Union Cent. Life Ins. Co. v. Short (Civ. App.) 212 S. W. 225.

Cited, Southland Life Ins., Co. v. Hopkins (Civ. App.) 219 S. W. 254,

Construction and appiication of statute in general.—This article is binding upon the
insured as well as the insurer. Gause v. Security Life Ins. Co. of America (Civ. App.)
207 S. 'W. 346.

Defendant, accident insurance company, which, under policy sued on, required pre-
miums to be paid monthly, was not engaged in the insurance business upon the ‘“‘annual
premium plan,” within art. 4957, providing that chapter does not apply to companies car-
rying on business upon such plan, and it was not exempt from arts. 4953 and 4955.
North American Accident Ins. Co. v. Hodge (Civ. App.) 208 S. W. 700.

Insurer can avoid policy issued ‘prior to January 1, 1910, upon ground ‘that reinstate-
ment of policy subsequent to such date was procured by fraudulent statements; this
statute not applying to policy originally issued prior to such date. State Mut. Life Ins.
Co. v. Rosenberry (Com. App.) 213 S. W, 242.

—— Parol promise.—Policy held conclusive evidence of contract as to time of com-
mencement of risk, unless impeached by fraud or mistake, though application was made
with different understanding. National Union Fire Ins. Co. v. Patrick (Civ. App.) 198
S. W, 1050.

Oral evidence.—In action on accident policy, held, testimony as to agreement with
company’'s agent not contained in policy or application should have been excluded. Na-
tional Life & Accident Ins. Co. v. Reams (Civ. App.) 197 S. W. 332.

Evidence that insurance application was accepted under understanding that it
would be effective 24 hours after being wired to state agency, held not to contradict the
application. National Union Fire Ins. Co. v. Patrick (Civ., App.) 198 S. W. 1050.

Parol waiver.—Provision in life policy exempting insurer from lability, except for
amount of premiums paid, in case the insured should die while engaged in military
service, authorized by art. 4741, subd. 3, could not be orally waived, in view of further
provision that the policy constituted the entire contract between the parties, required
by art. 4953, and provisions of art. 4954, that life insurance company or agent should
make no agreement as to policy not expressed therein. Caldwell v. Illinois Bankers’ Life
Assg'n (Civ. App.) 226 S. W. T747.

Parts of policy.~Where accident company agreed to furnish a copy of its by-laws
_to the insured, but failed to do so, and the insured had no knowledge of a condition in
the by-laws making a claim for partial disability final and precluding recovery of a
greater amount, he was not bound thereby. International Travelers’ Ass’'n v. Powell
(Civ. App.) 196 S. W. 957.

Application for accident policy or certificate becomes part of it when issued. In-
ternational Travelers’ Ass’n v. Votaw (Civ. App.) 197 S. W. 237.

Application, certificate, and by-laws are all parts of a contract of mutual insurance,
and full effect must be given to each if there is no ambiguity or contradiction, although
in case of contradiction certificate will prevail. Pledger v. Business Men's Acc. Ass'n of
Texas (Civ. App.) 197 S. W. 889.

. 1348



Chap. 15) INSURANCE Art. 4961

Medical examiner’s report not mentioned or referred to in policies, held no part of
contract, and misrepresentation therein could not annul the policies. American Nat.
Ins. Co. v. Hicks (Civ. App.) 198 S. W. 616.

Art. 4954. Companies shall not discriminate.

See Union Cent. Life Ins. Co. v. Short (Civ. App.) 212 S. W, 225.

Rebate in general.—An agreement of an insurance company to lend money to one
at a low rate of interest if he would take out insurance, not being mentioned in the
policy, was void. Morris v. Ft. Worth Life Ins. Co. (Civ. App.) 200 S. W. 1114,

Provision in life policy exempting insurer from liability, except for amount of pre-
miums paid, in case the insured should die while engaged in military service, authorized
by art. 4741, subd. 3, could not be orally waived, in view of further provision that the
policy constituted the entire contract between the parties, required by art. 4953, and
of this article, that life insurance company or agent should make no agreement as to
policy not expressed therein. Caldwell v. Illinois Bankers’ Life Ass’n (Civ. App.) 226
S. W. 747.

Effect of discrimination.—See Cause v. Security Life Ins. Co. of America (Civ.
App.) 207 S. W. 346.

A policy holder cannot claim rescission of pelicy, in that he was deceived by a
promise to lend him money at a low rate of interest if he would take out a policy,
being charged with a knowledge of its invalidity. Morris v. Ft. Worth Life Ins. Co.
(Civ. App.) 200 S. W. 1114,

An agreement of an insurance company to lend money to one at a low rate of in-
terest if he would take out a certain amount of insurance, not being mentioned in the
policy, was void, and the policy holder could not in an action on a note given as a
premium set up the defense that the insurer refused to lend the money. Gause v. Se-
curity Life Ins. Co. of America (Civ. App.) 207 S. W. 346.

Arts. 4741, 4954, as to payment of premiums in advance and forbidding discrimination
between insurants, relating to what an insurance policy should contain, do not have the
effect of avoiding a policy issued in violation of their provisions. Southland Life Ins.
Co. v. Hopkins (Civ. App.) 219 S. W. 254.

—— Recovery of premiums.—A life insurance policy issued in Texas to one aged 64
years at the premium rate for one aged 48 years violates the provision of this article,
against discrimination between policy holders, but may be enforced by the beneficiary:
insured not being regarded as in pari delicto with insurer. American Nat. Ins. Co. v.
Tabor (Sup.) 230 S. W. 397.

Art. 4955. Shall apply to all companies.

See North American Accident Ins. Co. v. Hodge (Civ. App.) 208 S. W. 700.

Constitutionality.—In view of art. 4746, and Const. art. 3, § 35, held, that this
article is void, so that a judgment awarding 12 per cent. penalty for failure to pay the
loss on an indemnity bond was improper. Western Indemnity Co. v. Free & Accepted
Masons of Texas (Civ. App.) 198 S. 'W. 1092.

This article is null and void because not within the purview of the caption of the
act of the Legislature adopting it. Ocean Accident & Guarantee Corporation, Limited,
of London, England, v. Northern Texas Traction Co. (Civ. App.) 224 S W. 212,

Art. 4957. Chapter does not apply to fraternal beneficiary com-

panies.

Construction and application in general..—Defendant, accident insurance company,
which, under policy sued on, required premiums to be paid monthly, was not engaged
in the insurance business upon the ‘“annual premium plan,” within this article, and it
was not exempt from arts. 4953 and 4955, requiring policy to contain all the terms of the
contract, and providing that application may be made a part thereof. North American
Accident Ins. Co. v. Hodge (Civ. App.) 208 S. W. 700.

Rev. St. 1911 constitutes a mere codification and continuation of laws formerly
enacted, and therefore this article, which was intended to be a codification of section
65, Acts 31st Leg. c. 108, is controlled thereby. Id.

Art. 4960. [3061] [2943] Insurance unlawful unless authorized by
commissioner of insurance. '

w Cited, Galveston, H. & S. A. Ry. Co. v. Hartford Fire Ins. Co. (Civ. App.) 220 S.
. 781

Application to agent of foreign insurance company.—One licensed to solicit insurance
as agent under art. 4960, need not procure an additional license as agent of a particular
company under art. 4970, requiring agents of foreign companies to be licensed. National
Surety Co. v. Murphy (Civ. App.) 216 S. W. 466.

Art. 4961. [3093] Who are agents.

Existence of agency.—E., who had been furnished by a foreign insurance company
with blank applications for insurance, supplied some to A., who solicited insurance from
plaintiff, took his application, and forwarded it to E.,, who sent it to the company. The
company sent a policy to A. through E., and A. delivered it to plaintiff, and collected and
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paid over the premium. Held, that A. was the company’s agent. Southern Ins. Co.
of New Orleans v. Wolverton Hardware Co. (Sup.) 19 S. W. 615.

One who turns over an application for insurance from a third party to an agent of
an insurance cempany and collects the premium thereon is an agent of the company.
Camden Fire Ins. Ass'n v. Wandell (Civ. App.) 195 S. W. 289.

Evidence held -to warrant finding that insurance was solicited and obtained on
soliciting agent’s authority to wire in application, liability to .commence 24 hours later,
and that there was an agreement to this effect. National Union Fire Ins. Co. v. Patrick
(Civ., App.) 198 S. W. 1050.

The fact that a fire insurance agent has the policies of an insurance company signed
by its officials, to become effective when countersigned by an agent, is sufficient evi-
dence of agency for such company. Standard Fire Ins. Co. of Hartford, Conn., v.
Buckingham (Civ. App.) 211 S. W. 531.

Uncontradicted testimony by a witness that he knew the agent of an insurance
company, that the agent stated he was such, and talked with witness about the policy,
held sufficient to warrant a finding that the person named by the witness was the agent
of the insurance company. American Nat. Ins. Co. v. Allen (Civ. App.) 226 S. W. 823.

Authority of agent.—Uncommunicated understanding of representative of insurer’s
general agent that policy was in force and fact that after fire -adjuster entered into
negotiations looking to settlement held not delegation of authority by insurer's agent
to brokers to deliver policy contrary to terms of letter sent therewith. St. Paul Fire &
Marine Ins. Co. v. Garnier (Civ. App.) 196 S. W. 980.

Evidence held to authorize finding that soliciting agent had authority to contract that
insurance should be effective 24 hours after being wired to insurer’s state agency. Na-
tional Union Fire Ins. Co. v. Patrick (Civ. App.) 198 S. W. 1050.

Where insurer's agent in renewing policy promised insured that he would attend to
insurance of insured’s property, such promise did not bind insurer to renew upon ex-
piration, in absence of showing that agent had been authorized to bind insurer by such
agreement. Aitna Ins. Co. v. Richey (Civ. App.) 206 S. W. 383.

‘Where one desiring tornado insurance expressed his wish to a general agent for
several companies, the agent was authorized to substitute a binder in one insurance
company in lieu of a binder in another insurance company, where the insured had not
been advised that any company had been selected. Shippers’ Compress Co. v. Northern
Assur. Co. (Civ. App.) 208 S. W. 939.

In the absence of information that an agent has no authority to write fire insurance
except at the place where his office is locatcd, an insured may presume that he does
have authority to cover property located elsewhere. Standard Fire Ins. Co. of Hartford,
Conn.. v. Buckingham (Civ. App.) 211 S. W. 531,

Where local fire insurance agents have agreed to keep a certain property insured
and have entered a memorandum on their books binding one company, they may, prior
to loss, upon the cancellation of the first agreement, bind another company by a sub-
sequent hinder entry. Dalton v. Norwich Union Fire Ins. Soc. (Com. App.) 213 S. W. 230.

Local insurance agents have authority, upon a request by an insured for further fire
insurance, to obligate their principals by entering a binding memorandum for further
insurance., where they would have had authority to place such insurance with the
principal forthwith. Id.

—— Restriction..—Where an insurance policy provided that only certain named
officers had the power in behalf of the insurer to make or modify any contract of in-
surance, a promise of a general agent in consideration of an application of insurance
to lend the insured money was not binding upon the company. Gause v. Security Life
Ins. Co. of America (Civ. App.) 207 S. W. 346.

Provisions of application and policy, limiting agent’s authority, are binding upon
both insurer and insured. Northwestern Nat. Life Ins. Co. v. Evans (Civ. App.) 214
S. W. 598,

Where application and policy were expressly made the entire contract between in-
surer and insured, and application provided that insurer was not bound by any state-
ments or representations of the agent, and where insured signed receipt stating that
he had examined policy and found it as represented, neither insured nor beneficiary
could legally claim that the policy, as issued, was not the contract between the par-
ties. Id.

Where express limitation on agents’ authority that no statements or promises by
them, unless written on the application, shall bind the company, was contained in an
endowment policy itself and the application therefor, assignee of the policy was bound
thereby, and could not claim to have relied upon any apparent authority in agents
to commit the insurer by their individual statements as to the amount of dividends there
would be on the policy at its maturity, where no such statements appeared in applica-
tion or policy. Manbhattan Life Ins. Co. v. Stubbs (Civ. App.) 216 S. W. 896.

Ratification of unauthorized acts.—Where an insurance adjuster had prevailed upon
his own and other insurance companies to refuse to write insurance for an individual,
the act of such companies in complying with his request did not constitute a ratification
of his unauthorized act, so as to make them liuble therefor. Palatine Ins. Co. v. Griffin
(Civ. App.) 202 S. W. 1014.

Where fire insurance policy was canceled by agent under orders from company and
property destroyed by fire after another policy had been written in another company,
that ratification of such new policy taken out by agent who was instructed to keep
up insurance did not occur until after the fire did not prevent ratification from being
binding on insurer. National Fire Ins. Co. v. Oliver (Civ. App.) 204 S. W. 367.

Where a contract is made by fire insurance agents to keep certain property insured,
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the owner need not subsequently ratify such insurance. Dalton v. Norwich Tnion Fire
Ins. Soc. (Com. App.) 213 S. W. 230.

If insurer issued policy with knowledge that agent had represented that premiums
paid on a canceled policy would be credited on,the new policy, it would be bLound by
such representation. Northwestern Nat. Life Ins. Co. v. Evans (Civ. App.) 214 S. W, 598.

Agent of insured or insurer.—Agent of fire insurance company held to be agent of
owner of property insured for purpose of acquiescing in cancellation of policy, notwith-
standing that five-day notice thereof was not given. National Fire Ins. Co. v. Oliver
(Civ. App.) 204 S. W. 367.

There is no inconsistency between the duties of an officer of a bank which was
the collecting agent of an insurance company with reference to the collection of the
premium and his acting as agent for the insured in paying the amount of the premium
into the bank; for the collecting of premiums by an insurance agent and the payment
of such premiums by an agent for insured are merely ministerial, not fiduciary, acts,
so that they can both be performed by the same person. Kansas City Life Ins. Co.
v. Elmore (Civ. App.) 226 S. W. 709.

Liability of agent.—A general agent for several insurance companies owes the duty.
to one applying for insurance without naming a company, to use his discretion in- se-
curing a company that will carry the risk, and to furnish insurance about which there
will be no question. Shippers’ Compress Co. v. Northern Assur. Co. (Civ. App.) 208 8.
W. 939.

It was not essential as a prerequisite to the right of the manager of insurance
companies to recover on a bond given by a defendant appointed by him as agent, the
other defendants bheing his sureties, to prove that he, the appointing manager, had
paid the insurance companies on defendant agent’s default or become liable to them.
Chapman v. Gross R. Scruggs & Co. (Civ. App.) 230 8. W. 471,

Bond of agent.—The manager of insurance companies, who, as such, appointed a
defendant agent for such companies, and took the bond sued on from defendant with
other defendants as sureties to secure the payment to him of money coming into
the agent’s hands under such appointment, had a special property in the premiums
charged for policies written by the agent in such companies, and was entitled to re-
cover against a surety*on the bond, where it was shown that default had been made by
the agent in the payment of the money required by the terms of the bond; it being
sufficient to authorize recovery by such insurance companies’ manager to show that
the conditions of the bond had been breached and the amount owing to him by reason
thereof. Chapman v. Gross R. Scruggs & Co. (Civ. App.) 230 S. W. 471.

Liability of insurer.—Criminal acts of defendant fire insurance company’s general
agent, who reinsured fictitious dwelling with plaintiff fire insurance company as its
agent, and collected insurance for himself, held to create no liability against plaintiff,
which could recover amount paid on fraudulent proofs of loss. Rio Grande Fire Ins. Co.
v. Concordia Fire Ins. Co. (Civ. App.) 199 S. W. 824,

Where a fire insurance adjuster, without authority to write insurance, agreed to
enter into conspiracy with other insurance companies to prevent an individual from
obtaining insurance, his act did not bind his principal. Palatine Ins, Co. v. Griffin (Civ.
App.) 202 S. W. 1014.

Where the agent and employé of insurance agents issued a policy of the principal,
assurance company, on his own property in the face of an approaching tornado with-
out the knowledge and consent of the insurance company and without the knowledge
and consent of his principal, agents of such insurance company, he perpetrated a
legal fraud against the defendant insurer and cannot recover his loss. Commercial
Union Assur. Co. v. Winstead (Civ. App.) 213 S. W. 955.

A parol contract of insurance, made with an insurance agent representing several
companies, the company to take the risk not being specific, and the agent not desig-
nating any company before the fire, is unenforceable, especially against a company
that had forbidden him to write any such risk. Grimes v. Virginia Fire & Marine
Ins. Co. (Civ. App.) 218 S. W, 810, ‘

—— Waiver and estoppel.—Where insurance agent at time of issuing or renewing
policy had in mind fact that insured was not owner, but only a mortgagee, of insured
property, company is estopped to deny that it waived provision in policy that policy
would he void if insured was not unconditional owner. National Fire Ins. Co. of Hart-
ford, Conn., v. Carter (Civ. App.) 199 S. W. 507.

Where a fire insurance company ratified acts of its agents and accepted the benefits,
it could not deny their agency or avdid responsibility therefrom. St. Paul Fire &
Marine Ins. Co. v. Clark (Civ. App.) 200 S. W. 229.

After receiving several notices that assessments on him had not been paid, the
holder of a policy in a mutual assessment insurance association had no right to con-
tinue to rely on the agreement of the secretary of the association to collect assess-
ments on the policy holder by checks on the bank account of a brother-in-law of the
policy holder. Hobson v. Wise County Home Protective Ass’'n (Civ. App.) 214 S. W. 583.

Where the cashier of a bank which acted as agent of an insurance company
to collect premiums deposited as agent for insured the amount of such premiums, his
knowledge of the acts of the insurance company with reference to such premiums is
imputed to insured so as to establish reliance thereon by insured essential to show es-
toppel of the insurance company to assert want of agency. Xansas City Life Ins. Co.
v. Elmore (Civ. App.) 226 S. W. 709.

Condition of fire policy on the stock of an automobile dealer that he should report to
the company each car owned by him and its location as soon as known, and have an
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entry thereof made In passbooks provided therefor, was waived, the policy being, in
effect, in renewal of a like policy for the previous year, and the agent having agreed
with insured at the time of issuing the prior policy that he would from time to time
visit insured’s place of busines and check up cars on hand and make the necessary
reports and entries, and a report having been made during the life of the first policy
of all the cars which were burned during the life of the second policy, and the agent
having attempted to make an entry thereof, in the passbook; and this though by mis-
take he failed to make entry therein of some of them, and though the policy provided
that no agent could waive any provision thereof unless the waiver was written thereon.
California Ins. Co. v. Bishop (Civ. App.) 228 S. W. 1010.

Commissions.—In suit for agent’s commission on life policy alleged to have been
procured through joint efforts of plaintiff and one who was vice president and general
manager of defendant insurer, held, under evidence, that plaintiff was in no sense the
procuring cause, and was not entitled to recover, conceding existence of custom that,
where two or more agents were interested, commissions were to be divided. Wichita
Southern Life Ins. Co. v. Davis (Civ. App.) 206 S. W. 728.

Insurance company’s agreement with agent providing for continuous renewal
commissions upon policies thereafter written, without any limitation with reference
to agent’s voluntarily ending his service or any other limitation, held not to supplant
previous agreement providing for continuance to renewals so long as agent did not
voluntarily sever his connections with company; there being no such inconsistency be-
tween the two agreements as to preclude agent’s recovery on renewals upon policies
written prior to the execution of the subsequent agreement. Hartford Life Ins. Co.
v. Patterson (Civ. App.) 231 S. W. 814.

Termination of agency.—Where the agent for life insurance company bound
himself to engage in no other business during the life of his contract, traveled over
his territory and spent both time and money in establishing agencies, which both
parties contemplated would be done, and company did not quit doing business as pro-
vided in contract, but voluntarily amended its charter so that it could not thereafter
continue the business under the contract of writing insurance on the assessment plan,
and there could be no renewals or commissions thereon, it terminated the agency, and
the company was liable for damages for breach. Merchants’ Life Ins. Co. v. Griswold
(Civ. App.) 212 8. W. 807.

Where an insurance agent was under r'ontract to sell insurance on the assessment
plan, and the contract was breached by ihe company ceasing to sell such insurance and
adopting the level premium plan, the agent was under no obligation to accept employ-
ment of an inferjor quality under the latter plan until he had tried to obtain other sat-
isfactory emplosment Id.

An agreement on the part of the former secretaly of a mutual assessment insurance
association to collect assessments on a policy holder by check on his brother-in-law’s
account did not justify either the brother-in-law or the policy holder in relying on the
arrangement after a new secretary had taken office and notified the policy holder that
four assessments against him had not been paid. Hobson v. Wise County Home
Protective Ass’'n (Civ. App.) 214 S. W. 583.

A contract between a life insurance company and its agent, consisting in part of
writing and in part of oral agreements, the writing containing provisions that, upon
resignation, dismissal, death, or other termination of the agency during the year, the
salary or commission which the agent had received should be in full of all his claims
and demands upon the company, construed as meaning what agent had received up
to such time, and that he forfeited anything that might afterward accrue on business
done subsequent to his retirement, and also to contemplate a full adjustment and set-
tlement of accounts on termination of agency. Teague v. American Nat. Ins, Co. (Civ..
App.) 215 S. W. 131,

Where a life insurance company gave its agent a contract terminable at will of
either party, without cause or notice, the original terms of which were modified to
provide additional reward for.additional services, provisions that should the contract
terminate by resignation, death, dismissal, or otherwise during the year, the salary or
commission which the agent had received should be in full of all his claims and demands,
were in the nature of forfeitures, not favored in law, and will not be enforced in the
absence of clear proof that they were so intended. Id.

—— Right of recovery in general.—Where an insurance company breached its con-
tract with its agent by ceasing to write the kind of insurance embraced in the em-
ployment agreement, it became liable to him for all damages reasonably resulting from
such breach. Merchants’ Life Ins. Co. v. Griswold (Civ. App.) 212 S. W. 807.

Where an insurance company breached its contract with an agent both as to com-
missions on assessment policies that might have been written, and as to renewals thereof
which would otherwise have accrued, the agent’s suit for damages was properly brought
for the breach, although before the stipulated termination of the contract, and it was not
error to submit that the company was indebted to the agent on renewal contracts. Id.

In an action by an insurance agent against the company for breach of an employ-
ment contract, where the amount of damages depended largely upon the number of
policies written and which would have been written, and which would not have lapsed
during the period of his contract, which amount in no case could have been reduced
to a certainty, and which might have been most satisfactorily shown by experts, evi-
dence held such that the jury’s verdict for plaintiff cannot be said to be unsupported. Id.

In an action by an insurance agent against the company for breach of an employ-
ment contract, such profits as it reasonably appeared were a loss to the agent by rea-
son of the company’s breach of the contract were proper elements of damages. Id.
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in an action against an insurance company for breach of an agency contract to
write insurance on the assessment plan, by ceasing to write such insurance an offer to
the agent of a contract to write on the level premium plan, is material only in so far as
it tends to reduce the amount of recovery by showing what he could have earned during
the life of his contract and after its breach. Id.

Art. 4964. Affidavit to be filed before certificate will issue.

See Simmons v. Campbell (Civ. App.) 213 S. W. 338.
Cited, Galveston, H. & S. A. Ry. Co. v. Hartford Fire Ins, Co. (Civ. App.) 220 S.
W. 781. :

Art. 4968. Solicitor deemed agent of company.

See Kansas City Life Ins. Co. v. Elmore (Civ. App.) 226 S. W. 709.

Waiver of terms of policy.——In action on accident policy, held, testimony as to agree-
ment with company’s agent not contained in policy or application should have been
excluded. National Life & Accident Ins. Co. v. Reams (Civ. App.) 197 S. W. 332.

Art. 4969. What persons debarred from acting as agent.

Construction and operation in general.—This article does not prohibit a ban}{ from
receiving the money due a life insurance company, for premiums. Kansas City Life Ins.
Co. v. Elmore (Civ. App.) 226 S. W. 709.

Art. 4970. Company to notify commissioner of appointment of gen-
eral agent. )

Construction and operation in general.—One licensed to solicit insurance as agent
need not procure an additional license as agent of a particular company under this ar-
ticle. National Surety Co. v. Murphy (Civ. App.) 215 S. W. 465.

Art. 4972. [3096ee] Foreign corporations held to accept provisions
of this title.

Construction and operation in general.—Where an insurance company entered into
contracts insuring shippers of live stock against loss arising from damage to Stock in
transportation prior to issuance to the insurer of a certificate of authority, required by
art. 4761, and loss resulted in the shipments by reason of negligence of the carrier, and
under the conditions of the policy the insurer paid the amount of the losses to the
shippers and took an assignment of their claims against the carriers, it cannot maintain
an action against the carriers on such claims, in view of arts. 4900, 4972; the courts
not lending their support to a claim founded upon the violation of express law. Gal-
veston, H. & S. A. Ry. Co. v. Hartford Fire Ins. Co. (Civ. App.) 220 S. W. 781.

Revocation of power of attorney.—Under Rev. St. Tex. 1895, art. 3064, requiring in-
surance companies desiring to do business in the state to file a power of attorney au-
thorizing each agent to accept service of process, and consenting that such service shall
be valid; art. 3070, providing that process might be served upon any person in the state
holding a power of attorney, and that if no such person could be found process might
be served by publication; and Sayles’ Ann. Civ. St. Supp. 1904, art. 3096ee, making the
two articles mentioned conditions upon which foreign insurance companies were per-
mitted to do business in the state, and providing that any such company engaged ,in
issuing policies should be held to have assented thereto as a condition precedent to its
right to engage in such business—the revocation by a foreign insurance company of a
power of attorney to one of its agents, without the appointment at the same time of
any successor, was illegal, and service on such agent was good, especially where the
power of attorney was revoked after suit was filed, and seemingly for the express pur-
pose of preventing service on him. Hagler v. Security Mut. Life Ins. Co. (D. C.) 344
Fed. 863.

CHAPTER SIXTEEN
INDEMNITY CONTRACTS

Article 4972a. Subscribers may exchange reciprocal contracts of in-
demnity.

Cited, Merchants’ & Mfrs.” Lloyds’ Ins. Exch. v. Southern Trading’ Co. of Texas
(Civ. App.) 206 S. W. 352.
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CHAPTER SEVENTEEN
LLOYDS PLAN

Art. Art. .
49721 . Articles of agreement. 497214 f. Additional or substituted under-
49721 a. Attorney in fact. writers; deputy or substitute at-
49721 b. Application for license. torney.
49721 c. Issuance of license; fee; dura- 4972Y% g. Limitation of risks.

tion. 4972%h. Action on policy or contract;
49721 d. Amount of assets; impairment. judgment: process: fee.
497214 e. Examinations; revocation or sus- 49721 hh. Revocation of license.

pension of license. 4972141, Application of insurance law.

Article 49721, Articles of agreement.—That individuals, partner-
ships or associations of individuals, hereby designated “underwriters,”
are authorized to make any insurance, except life insurance, on the Lloyds
plan, by executing articles of agreement expressing their purpose so to
do and complying with the requirements set forth in this Act. [Acts
1921, 37th Leg., ch. 127, § 1.]

Took effect 90 days after March 12, 1921, date of adjournment.

Art. 49721a. Attorney in fact.—That policies of insurance may be
executed by an attorney in fact or other representatives, hereby desig-
nated “attorneys’ authorized by and acting for such underwriters under
powers of attorney. The principal office of such attorney shall be main-
tained at such place as may be designated by the underwriters in their
articles of agreement. [Id., § 2.]

Art. 497214b. Application for license.—The attorney shall file with
the Commissioner of Insurance and Banking a verified application for
license setting forth and accompanied by :

(a) The name of the attorney and the title under which the business
is to be conducted, which title shall contain the name Lloyds and shall
not be so similar to any name or title in use in this State as to be likely
to confuse or deceive. :

(b) The location of the principal office.

(c¢) The kind or kinds of insurance to be effected, which kinds of in-
surance may be as follows:

1. Fire insurance, which term shall be construed to include tornado,
hail, crop and floater insurance.

2. Automobile insurance, which term shall be construed to include
fire, theft, transportation, property damage, collision, liability and tor-

Liability insurance.

Marine insurance.

Accident and health insurance,

Burglary and plate glass insurance,

Fidelity and surety bonds insurance.

Any other kind or kinds of insurance, not above specified, the
making of which is not otherwise unlawful in this State, except life
insurance.

(d) A copy of each form of policy or contract by which such in-
surance is to be effected.

(e) A copy of the form of power of attorney by virtue of which
the attorney is to act for and bind the several underwriters and a
copy of the articles of agreement entered into between the underwrit-
ers themselves and the attorney.
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(f) The names and addresses of all underwriters, whose number
shall not be less than ten.

(g) A financial statement showing in detail the assets and liabilities
accumulated and incurred and the income and disbursements received
and made by the attorney for the underwriters.

(h) An instrument executed by each and all of the underwriters
specially empowering the attorney to accept service of process for each
underwriters in any action on any policy or contract of insurance, and
an instrument from the attorney to the Commissioner of Insurance and
Banking delegating the attorney’s powers in this respect to the Com-
missioner of Insurance and Banking. [Id, § 3.]

Art. 49721,c. Issuance of license; fee; duration—That upon com-
pliance with the requirements of this Act and upon a showing of assets
as provided in Section Five hereof [Art. 49721,d] the Commissioner of
Insurance and Banking shall, upon payment of a fee of Ten ($10.00)
Dollars issue a license to any attorney applving therefor specifying the
kind or kinds of insurance which he is authorized to make and containing
the name of the attorney, the location of his principal office, and the title
under which such business of insurance is to be conducted. Such license
shall continue in force until surrendered by the attorney or revoked or
suspended by the Commissioner of Insurance and Banking as authorized
by this Act. [Id,, § 4.]

Art. 497214d4. Amount of assets; impairment.—That no attorney
<hall be licensed for the underwriters at a Lloyds under this Act, unless
the net assets, including the guarantee fund provided for in the articles of
agreement, held by the attorney, committee of underwriters, trustee or
other officer, as provided for in the articles of agreement, shall be at least
Forty Thousand ($40,000.00) Dollars in cash or convertible securities;
nor shall any attorney be licensed for the underwriters at a Lloyds to
transact more than two kinds of insurance as defined in Section Three
hereof. unless the net assets as above defined and held shall be as much
as Ten Thousand ($10,000.00) Dollars additional for each additional kind
of insurance designated in the application for license; provided that
if the underwriters have net assets as above described in an amount
equal to One Hundred Thousand ($100,000.00) Dollars, they may write
any kind of insurance that may be lawfully written in this State except
life insurance. If the Commissioner of Insurance and Banking shall find
upon any examination of a Lloyds that the net assets as above defined
are less than the amount required, the impairment shall be made good
within thirty days from the service of a requisition for that purpose by
the Commissioner of Insurance and Banking upon the attorney for the
underwriters. If any such attorney or other person shall make anv ad-
vancement to make good any such impairment, the claim for the same
against the assets of the underwriters shall be deferred to claims for
losses under policies or contracts of insurance. [Id., § 5.]

Art. 49721,e. Examinations; revocation or suspension of license.—
That the Commissioner of Insurance and Banking may make examina-
tions of the books and affairs of any attorney for underwriters at a
Lloyds, the expense of any such examinations to be borne by the under-
writers and the attorney and his deputies shall facilitate such examina-
tions and furnish all information which the Commissioner of Insurance
and Banking may reasonably demand. The Commissioner of Insurance
and Banking may revoke or suspend the license of any attorney in case
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of breach of any of the conditions imposed by this Act and upon reason-
able notice in writing to the attorney so that he may appear and show
cause why such license should not be revoked or suspended. [Id., § 6.]

Art. 49721,f. Additional.or substituted underwriters; deputy or
substitute attorney.—That additional or substituted underwriters shall
be bound in the same manner and to the same extent as though they had
been original subscribers to the articles of agreement and power of at-
torney on file with the Commissioner of Insurance and Banking; and
that the acts of the duly appointed deputy or substitute attorney of any
attorney licensed under this Act in accepting powers of attorney from
underwriters and in making and issuing policies and contracts of in-
surance and in doing any additional acts incident thereto shall be deemed
authorized by the license issued to the original attorney. [Id., § 7.]

Art. 49721,¢. Limitation of risks.—That no attorney for underwrit-
ers at a Lloyds shall assume any one insurance risk exceeding one-fifth
of the amount of the net assets of the underwriters as above defined and
the additional liability assumed by the individual underwriters in the
articles of agreement and in the policies or’ contracts of insurance, unless
such excess shall be promptly reinsured. [Id., § 8.]

Art. 497214h. Action on policy or contract; judgment; process;
fee.—That action on any policy or contract of insurance made by the
attorney for the underwriters may be brought against the attorney or
against the attorney and the underwriters or any of them. In such
action, summons and process shall be served on the Commissioner of
Insurance and Banking or on the attorney in fact'and when so served
shall have the same force and effect as if served on the attorney and on
each underwriter personally. A judgment in any such action against
the attorney or against any of the underwriters shall be binding upon
and be a judgment against each and all of the underwriters as their sev-
eral liabilities may appear in the contract of insurance on which the ac-
tion is brought.

Whenever any summons or other ‘process is served on the Commis-
sioner of Insurance and Banking the same shall be served in dupli-
cate and the Commissioner of Insurance and Banking shall forthwith
by registered mail send one copy of the summons or other process to the
attorney for the underwriters at the principal office designated in the
application for license or latest amendment thereof. The party com-
mencing any action against the underwriters at a Lloyds and securing
service of process in this manner shall at the time of such service
pay to the Commissioner of Insurance and Banking for the use of the
Department a fee of Two ($2.00) Dollars, which he shall be entitled to
collect as taxable costs in the action if he shall prevail. [Id., § 9.]

Art. 49721,hh. Revocation of license—That all such underwriters,
their attorneys, agents, and representatives transacting the business of '
insurance in this State on the Lloyds plan shall be governed and regu-
lated by the provisions of this Act and upon violation of any of the
provisions hereof the Commissioner of Insurance and Banking may re-
voke or suspend any license or certificate of authority issued under the
provisions of this Act and * * * .[Id, § 10.]

Explanatory.—The latter part of this article imposes a criminal penalty and is set
forth, post, as art. 6931l, Penal Code.
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Art. 497214i. Application of insurance law.—That except as herein
provided no other insurance law of this State shall apply to insurance on
the Lloyds plan unless it is specifically so provided in such other law
that the same shall be applicable. [Id., § 11.]

DECISIONS RELATING TO TITLE OF INSURANCE IN GENERAL

3. Insurable interest In property.—Any one deriving benefit from existence of prop-
erty or who would suffer from its loss has an “insurable interest,” though having only
an equitable title or other qualified property. Rolater v. Rolater (Civ. App.) 198 S.
W. 391,

A tenant farming land under agreement with the owner to do the work, the owner
to furnish the money, that whatever was made over living expenses was to be paid on a
debt owing by the owner for half of the land, and that half of the land when so paid
was to belong to the tenant, had an insurable interest in the grain growing thereon. St.
Paul Fire & Marine Ins. Co. v. Pipkin (Civ. App.) 207 S. W. 360.

4. Insurable interest in human life—Where beneficiaries were grandnieces of in-
sured, relationship was too remote to constitute insurable interest, unless they had rea-
sonable ground to expect that she would have contributed to their welfare. American
Nat. Ins. Co. v. Wallace (Civ. App.) 210 S. W. 859. }

In an action on a life policy payable to plaintiff as guardian 'no recovery can be had
unless plaintiff be the guardian of some person who had an insurable interest in the life
of the insured or unless she herself had such interest. Id.

On divorce being decreed, wife's insurable interest in her husband’s life ceases, and
she ceases to be a beneficiary under a policy naming her as such. Whiteselle v. North-
western Mut. Life Ins. Co. (Com. App.) 221 S. W. 575, affirming judgment (Civ. App.)
Northwestern Mut. Life Ins. Co. v. Whiteselle, 188 S. W. 22.

5. Existence of contra¢ts.—Application for insurance must be accepted by the pro-
posed insurer before it can become a contract of insurance, but if an application for
hail insurance was accepted by soliciting agent with understanding that it should be
effective 24 hours, after being wired to state agency, insurer could not accept the ap-
plication and reject this condition. National Union Fire Ins. Co. v. Patrick (Civ. App.)
198 S. W. 1050. .

6. Executory agreement to insure.—Where soliciting agent accepted application on
understanding that insurance would be effective 24 hours later, policy commencing in-
surance more than 24 hours thereafter could not be corrected except for fraud or mutual
mistake. National Union Fire Ins. Co. v. Patrick (Civ. App.) 198 S. W, 1050.

Contractor to erect church, and sureties, held liable for cost of insurance paid by
church trustees for hreach of contract obligation to keep building insured and to carry
liability insurance. Garrett v. Dodson (Civ. App.) 199 S. W. 675. ’ .

Where plaintiff made a *‘‘John Doe’”’ application for life insurance and defendant
instructed him to make formal application in his own name agreeing that the policy
would be issued, there was a contract to insure for which the submission to examina-
tion was suflicient consideration. Capitol Life Ins. Co. of Denver, Colo., v. Driscoll
(Civ. App.) 199 S. W. 872.

Where one desiring insurance applied to a general agent for a number of com-
panies for insurance, without naming any company, he was chargeable with knowl-
edge of a general custom to the effect that, when a binder was made in one company
and no notice of the name of the company was given to the insured, the agent placing
the binder could substitute one company for another without communicating with the
insured. Shippers’ Compress Co. v. Northern Assur. Co. (Civ. App.) 208 S. W. 939.

A contract of fire insurance executed by the entry of a binder memorandum by lo-
cal agents must be construed in accordance with the terms and subject to the con-
ditions of the standard form of policy in use by the insurer at the time. Dalton v.
Norwich Union Fire Ins. Soc. (Com. App.) 213 S. W. 230.

An action may be maintained upon a contract a renew a pre-existing policy. Ameri-
can Cent. Ins. Co. v. Robinson (Civ. App.) 219 S. W. 277.

7. Oral contracts——Evidence in action on alleged oral contract of life insurance held
to warrant finding that it was understood between the parties that the making of the
contract of insurance would not be consummated till the policy should be issued, and that
till then the company could, as it did, refuse the application in accordance with the
stipulations in the receipt given to applicant. Magness v. Great Southern Life Ins.
Co. (Civ. App.) 219 S. W. 280.

On proper allegations and proof, that provision was fraudulently omitted from the
policy recovery could be had on insurance contract as it should have been without
bringing an independent suit to reform the contract. National Union Fire Ins. Co. v.
Patrick (Civ. App.) 198 S. W. 1050.

An insurance contract may be entirely oral and is not objectionable as varying the
terms of the written application for insurance. Ginners’ Mut. Underwriters’ Ass'n v.
Fisher (Civ. App.) 222 8. W, 285.

8. Ratification of contract.—Uncommunicated understanding of insurer’s agent that
policy was in force and that after fire adjuster entered into negotiations for settlement
held not ratification of unauthorized delivery of policy or waiver of rights to com-
plain thereof. St. Paul Fire & Marine Ins. Co. v. Garnier (Civ. App.) 196 S. W. 980.
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9, Acceptance of application.—Where an applicant for fire insurance covering a cot-
ton gin agreed with a soliciting agent that the company should distribute the insurance
in the policy among various items of property particularly described therein, and the
company did so and sent the policy to the applicant, such apportionment, if fairly made,
could not, especially upon insurer’s insistence, prevent the policy from being an ac-
ceptance instead of a counter offer to insure. Ginners’ Mut. Underwriters’ Ass'n v.
Fisher (Civ. App.) 222 S. W. 285.

‘Where an application for fire insurance covering a cotton gin did not directly specify
that loss was to be payable to lienors as their interests might appear and the policy as
written provided for payment of loss to such lienors, such fact did not make the policy
a counter offer not binding until acceptance by insured; there being no variance in
fact between the application and the policy, and the application not heing presumed to
contain all the details of the policy. 1Id.

‘Where an application for life insurance itself provided that the policy should be
void unless delivered to applicant while in good health, there was no unconditional ac-
ceptance of the risk, so that the company was not liable to the applicant’s beneficiary
upon refusal of its local agent to deliver the policy to her after applicant’s death, from
a disease contracted after the application was signed. Denton v. Kansas City Life
Ins., Co. (Civ. App.) 231 S. W. 436.

11. Policy.—In absence of a statute governing such contract, the parties to an in-
surance contract may stipulate ad libitum. Southland Life Ins. Co. v. Hopkins (Civ.
App.) 219 S. W. 254,

13. —— What law governs.—Where property in Oklahoma was insured by OKla-
homa standard policy after negotiations in such state, the effect of policy provisions as
to the right of insurer’s agent to bind insurer by agreement to renew was governed by
laws of Oklahoma. Gallagher v. Liverpool & London & Globe Ins. Co. (Civ. App.)
206 S. W. 212.

Art. 4741, forbidding issuance of a policy within the state unless it contains cer-
tain provisions, does not prevent suit within the state on a policy issued in another
state, where the renewal premium was paid in- still a third state in violation of one of
the provisions of the policy required by the statute. Kansas City Life Ins. Co. v. EIl-
more (Civ. App.) 226 S. W. 709.

14, —— <Construction in general.—An insurance policy will be construed strictly
against the insurer, and in casé of any doubt, ambiguity, or uncertainty in its terms,
it will be resolved in favor of insured. Ocean Accident & Guarantee Corporation, Lim-
ited, of London, England, v. Northern Texas Traction Co. (Civ. App.) 224 8. W. 212;
Hardin v. Continental Casualty Co. (Civ. App.) 195 S. W. 653; O'Leary v. St. Paul Fire
& Marine Ins. Co. (Civ. App.)-196 S. W. 575; International Travelers’ Ass’'n v. Votaw
(Civ. App.) 197 S. W. 237; Pledger v. Business Men's Acc. Ass'n of Texas (Civ. App.)
197 S. W. 889; Supreme Leodge., Knights of Pythias, v. Wilson (Civ. App.) 204 S. W.
891; Merchants' & Mifrs.’ Lloyd’s Ins. Exch. v. Southern Trading Co. of Texas (Civ.
App.) 205 S. W. 352; Western Indemnity Co. v. Murray' (Civ. App.) 208 S. W. 696;
Southland Life Ins. Co. v. Hopkins (Civ. App.) 219 S. W. 254; Missouri State Life Ins.
Co. v. Hearne (Civ. App.) 226 S. W. 789.

A provision of accident policy insuring against loss of a hand by complete severance
at or above the wrist is not uncertain or ambiguous. Hardin v. Continental Casualty
Co. (Civ. App.) 195 S. W. 653.

In construing a policy of accident insurance in absence of evidence to the con-
trary, it should be assumed that duties of general manager and his assistant of rail-
road company weke same. International Travelers’ Ass’'n v. Votaw (Civ. App.) 197
S. W. 237.

The application, certificate and by-laws of a mutual association, constituting the
contract, should, if possible, be so construed as to harmonize with each other. Iledger
v. Business Men’s Acc. Ass'n of Texas (Civ. App.) 198 S. W. 810.

‘Where a certificate of a mutual association refers to the by-laws as part of the
contract of insurance and a copy of the by-laws is furnished, the member is presumed
to have read the same. Id.

A fidelity company guaranteeing honesty of persons holding places of trust and
performance of contracts and undertakings is an insurance company, and the same
rules of construction apply to its contracts as to other insurance contracts. Western
Indemnity Co. v. Free and Accepted Masons of Texas (Civ. App.) 198 8. W. 1092,

The provision in an insurance policy for shortening the period of limitation, being
one for the benefit of the insurer, may be waived, and will be construed strictly against
the insurer and liberally in favor of the beneficiary. Simmons v. Western Indemnity
Co. (Civ. App.) 210 S. W. 713.

That a policy is a poor one for the insured cannot alter or affect its provisions.
Hartwig v. Southern Surety Co. (Civ. App.) 216 S. W. 455.

Generally, in construing contracts of insurance as in construing other contracts,
conditions are to be taken most strongly against the writer of the policy. Travelers’
Ins. Co. of Hartford, Conn., v. Scott (Civ. App.) 218 S. W. 53.

‘Where life policy which is ambiguous admits of a construction favorable to the in-
sured, such construction will be enforced. Mitchell v. Southern Union Life Ins. Co.
(Civ. App.) 218 S. W. 586.

Parties to an insurance contract are conclusively presumed to have entered into
their contract with full knowledge of existing laws upon the subject which may affect
the validity, formation, performance, operation, discharge, interpretation, or enforce-
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ment thereof, and that such laws enter into and become a part of the contract, binding
the parties. Southland Life Ins. Co. v. Hopkins (Civ. App.) 219 S. W. 254.

If one interpretation of an insurance policy, looking at the other provisions of
the contract and to its general object and scope, would lead to an absurd conclusion,
or a conclusion which violates the statute and renders the contract void, such inter-
pretation must be abandoned, and that adopted which will be consistent with reason and
the law. Id.

‘Where two interpretations of an insurance policy, equally fair, may be made, that
which allows the greater indemnity must prevail. 1d.

A rider appended to a policy of workmen’s compensation insurance issued to an em-
ployer held not to have moditied the short-rate cancellation clause which had been
duly approved by the commissioner of banking and insurance, and hence, where the
policy was canceled before expiration of the period it had to run, the premium must
be computed according to the short-rate cancellation clause. Joseph Weaver & Son v.
Home Life & Accident Co. (Civ. App.) 221 8. W. 299.

It is a rule of decision applicable to the construction of insurance policies that, in
order to determine the extent of the risk insured against, the conditions existing at
the time of their issuance may be looked to. Ocean Accident & Guarantee Corporation,
Limited, of London, England, v. Northern Texas Traction Co. (Civ. App.) 224 S. W. 212,

Where an application for reinstatement and a note executed contemporaneously con-
stituted a contract for reinstatement, and both instruments were prepared by insurer,
inconsistent clauses, as well as all doubts or ambiguities arising upon the face of the
contract, must be resolved against the insurer. Missouri State Life Ins. Co. v. Hearne
(Civ. App.) 226 S. W, 789,

16, —— Delivery and acceptance.—If there was authorized delivery conditional to
take effect after furnishing further information and additional information when fur-
nished consisted of material misrepresentations made with fraudulent intent policy never
became effective. St. Paul Fire & Marine Ins. Co. v. Garnier (Civ. App.) 196 S. W. 980.

Where neither the application nor the policy made delivery by an agent of the in-
surer a condition precedent to liability, and the receipt for premium paid by the ap-
plicant for insurance, which declared that ne obligation was incurred until the policy
should be delivered, was not given to the applicant, the contract of insurance did not
require delivery of the policy to the applicant as a condition to liability. American Nat.
Ins. Co. v. Blysard (Civ. App.) 207 S. W. 162,

Contract of life insurance was not complete without delivery of policies to insured,
and delivery to a bank was not a delivery to insured, unless they agreed to or instructed
such delivery. Wittliff v. Tucker (Civ. App.) 208 S. W. 751

The rule is that fraudulent representations of the agent, to be available to insured,
must take place at the time of the delivery of the policy, at which time the contract is
consummated, and a preliminary representation of insurer's agent that the premium
would be a certain amount, when in fact the premium on the policy as delivered was
more. was not fraud. TUnion Cent. Life Ins. Co. v. Short (Civ. App.) 212 S. W. 225.

Where a fire insurance policy was delivered to insured for his acceptance, as in-
surer claimed, and was retained by insured without objection beyond a reasonable time,
such retention constituted an acceptance of the policy, even if the policy be construed
to constitute a counter offer and not an acceptance of an offer contained in the applica-
tion for insurance. Ginners’ Mut. Underwriters’ Ass’n v. Fisher (Civ. App.) 222 S. W. 285.

Where a fire insurance policy was delivered to insured on condition that it should be
promptly returned if not satisfactory, with bill for premium inclosed with request for
remittance if the policy was satisfactory, the condition was not one. of payment and
did not have the effect of making the delivery of the policy conditional. Id.

Under a policy conditioned on] delivery during applicant’s good health, the com-
pany is not liable, though there was an implied delivery by placing the policy in the
mails addressed to the company’s agent for delivery to the insured, where neither the
company nor its agents knew of the illness of the insured subsequent to the acceptance
of the application. Denton v. Kansas City Life Ins. Co. (Civ. App.) 231 S. W. 231,

Manual delivery of an insurance policy is not necessary, where there has been an
acceptance of the application and the policy has been issued and mailed to the assured
or to an agent -of the company for unconditional delivery to the assured. Denton wv.
Kansas City Life Ins. Co. (Civ. App.) 231 S. W. 436.

‘Where policy, conditioned on delivery during applicant’s good health, was mailed to
the company’s agent to be delivered only after he had ascertained whether applicant
had had any attack of grippe, Spanish influenza, or pneumonia since being examined.
and applicant, on the day before the mailing of the policy to the agent, was taken with
influenza. developing into pneumonia, of which he died before receipt of the policy by
the agent, who then refused to deliver it, there was no issuance and transmission of
the poli¢y through the mails for unconditional delivery. 1Id.

An applicant for a life insurance policy, who contracted influenza on the day'be—
fore the policy was placed in the mails, and, before the policy was received, died from
pneumonia resulting from influenza, was affected with a serious and dangerous disease,.
which directly contributed to the immediate cause of his death, and therefore, at the
time the policy was placed.in the mails, was not in “good health’” within a policy con-
dition of delivery during applicant’s ‘‘good health,” for the quoted phrase, although not
implying that the applicant is free from slight ailments, means that he is not suffering
from any serious or fatal illness or disease. Id.

17. Validity of policy issued while another was in force.—The issuance of an exact
duplicate of original policy because of mutilation of the original is not the issuance of
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a. new policy, but simply the issuance of a duplicate, and does not affect the rights of
the parties. State Mut. Life Ins. Co. v. Rosenberry (Com. App.) 213 S. W. 242,

18, —— Property covered.—That a hail insurance policy insured ‘‘growing’” grain
did not prevent recovery, where the grain when destroyed by hail was ripe, in view of
other provisions in the policy insuring the grain up to a certain date and exempting
the insurer from liability after the grain was cut. St. Paul Fire & Marine Ins. Co. v.
Pipkin (Civ. App.) 207 S. W. 360.

Fire policies, describing goods as a stock consisting of display woolens and clothing.
do not include the clothing belonging to customers of the insured, a tailor, which was in
his hands for repairing or pressing. Northern Assur. Co. v. Lawrence (Civ. App.) 209
S. W. 430.

—— Estoppel of Insured as to objections.—Where insured made arrangements
with the fire insurer’s agent for his insurance and to get credit for the premium, and
immediately after loss secured the policy and presented claim thereunder to the insurer
under oath, and, failing to secure payment or recognition, sued on the policy and pros-
ecuted the suit to judgment, he elected to stand on such policy, which was in fact void
on account of other insurance, and is conclusively bound by his action and conduct.
Providence-Washington Ins. Co. v. Boatner (Civ. App.) 225 S. W. 1115.

21. ~—— Modification.—Acts of insured and insurer held not abandonment of nego-

 ttations for reduction of amount of policy but to constitute contract of insurance at
reduced amount of risk.—National Life Ins. Co. of United States v. Eggleston (Civ. App.)
195 S. W. 942.

Failure to have guardian of minor beneficiary consent to reduction of amount of
ordinary life policy held of no effect upon negotiations for reduction. Id.

22. —— Reformation.—If by mutual mistaske or fraud property was omitted from
the policy, the insured, to recover, must set up facts which would authorize reformation
of the policy and seek recovery as if it were reformed. Northern Assur. Co. v. Lawrence
(Civ. App.) 209 S. W. 430.

23. —— Renewal.—Where an indemnity bond issued by plaintiff provided it should
remain in force for one year, unless canceled by plaintiff, the contract held, unilateral,
and terminable at the will of either party, being enforceable only for the period for which
plaintiff had received the premium. Thomas v. Western Indemnity Co. (Civ. App.) 206
S, W. 944,

Where a health and accident policy extended until February 1, 1908, and for such
turther periods as might be stated in renewal receipts, held that the insurer was au-
thorized under the provision of the policy, declaring that acceptance of any renewal pre-
mium shall be optional, to terminate the policy by refusing to accept a renewal premium:
it being immaterial that the insurer’s agent, who gave notice of termination, reterred
to the policy having lapsed. American Nat., Ins. Co. v. Ball (Civ. App.) 218 8. W. 71.

An oral contract with an insurer’s agent for the renewal of a fire policy at. its ex-
piration is binding on the insurer and suflicient, although it was not reduced to writing
until after the fire. American Cent. Ins. Co. v. Robinson (Civ. App.) 219 S. W. 277

The payment of a premium is not essential to the validity of a contract to renew a
fire policy, and in ascertaining whether the premium has been paid or waived the habit,
custom, and course of dealing between the insured and the insurer’s agent may be con-
sidered. Id.

In an action on a fire policy. refusal of defendant’s request, at close of plaintiff's
testimony, to give a peremptory instruction for defendant because there was no evidence
sufficient to support a judgment against it was not error, where the evidence justified
the finding of the jury that before expiration of its first policy plaintiff had made a
contract with defendant’s agent for the renewal of such policy at its expiration. Id.

Without an agreement to the contrary, the presumption is that when a contract to
renew a policy is made it contemplates that the same terms, time, and premium as
formerly existed should apply to the contract of renewal. Id.

That a renewal policy differed from the original fire policy in the length of time it
was to run and in the amount of th¢ premium, etc., did not militate against a recovery,
where the insurer’s agent was empowered to write the insurance as it was written. Id.

‘Where an insurance company, through its agent, agreed with insured to renew a
policy on expiration thereof, hut neglected to do so, and a loss occurred, held, that the
insurance company was liable for the amount of the loss as though the policy had been
issued. Austin Fire Ins. Co. v. Adams-Childers Co. (Civ. App.) 232 S. W. 339.

Where, when defendant company issued its fourth insurance policy on plaintiff’'s
cotton, its agent did not know that the cotton had been removed to the compress, and
wrote the policy at a lesser rate than he would if he had so known, and the plaintiff,
without reading it, put it away among his papers, and the cotton was destroyed, it was
error to render a judgment against the defendant for the insurance, for, on renewal, the
insurer may assume that the subject-matter and its location are as described in the
former contract, and insured could not excuse his failure to notify the insurer of the
change of location on the ground that he did not know a change of locations affected the
risk, as that is matter too obvious to be overlooked by a person of ordinary prudence.
National Liberty Ins. Co. v. Kelly (Civ. App.) 232 S. W. 895.

24, ~—— Loans on policies.—Assuming that an agreement of an insurance company
to make a loan to be secured by certain reéal estate and the insurance taken out could
be deemed the legal and inducing cause of the contract of insurance, it would not be
equitable to require the insurance company to make a loan at some time subsequent to
the period for which the premium had been paid by note and at a time when the insured
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was delinquent as to the payment of such note. Gause v. Security Life Ins. Co. of
America (Civ. App.) 207 S. W. 3246.

25. Premiums.—Where a workmen’s compensation insurance policy issued to a mas-
ter was canceled in less than the year it had to run, premiums up to the date of can-
cellation should be computed on the basis of remuneration paid by the master up to
time of cancellation, and cannot be diminished on theory that the pay roll computed
on basis of an entire kear would be less than the amounts paid up to the time of can-
cellation. Joseph Weaver & Son v. Home Life & Accident Co. (Civ. App.) 221 8. W. 299.

An acknowledgment of receipt of the first premium contained in a life policy is con-
clusive, and will prevent the insurer from asserting invalidity of the policy delivered on
ground of nonpayment, although the rule does not go so far as to prevent the insurer
from recavering the amount actually due for premiums. Dunken v. Ztna Life Ins. Co.
(Civ. App.) 221 S. W. 691.

Unconditional delivery of a policy, by its terms requiring payment of the premium
as a condition precedent to its taking effect, is sufficient to constitute a waiver of such
term; it being presumed from such delivery that the insurer intended to extend at least
s temporary credit to insured. Ginners’ Mut. Underwriters’ Ass'n v. Fisher (Civ.. App.)
222 S. W. 285,

26. —— Authority of agent.—Where the agent writing a life policy was entitled to
retain 60 per cent. of the first premium and the assured had paid with his application
a sum sufficient to pay amount which the insurer was entitled to receive, held that, as
the agent was authorized to make any arrangement with the assured he desired and
the assured would have paid amount remaining due, a finding that the assured, who
died before delivery of the policy, had paid the premium was warranted. American Nat.
Ins. Co. v. Blysard (Civ. App.) 207 8. W. 162.

Insured, who accepted a policy containing provisions authorizing an agent to collect
renewal premiums only upon receipt furnished and signed by the general officers, has
notice of the limitation of the agent’s authority, and, if he makes payment to an agent
not holding the receipt, he in effect makes the agent his own, in the absence of agree-
ment, waiver, or estoppel, and the payment must reach the insurer in time to satisfy the
terms of the policy. Kansas City Life Ins. Co. v. Elmore (Civ. App.) 226 S. W. 709.

It is the duty of an insurance company to see that a license required of its agent
was taken out by him, and it cannot rely on his failure to have such license, where pay-
ment was made to the authorized agent, so that it was not error to exclude evidence
of a statute of the state where the payment was made requiring the agent to have such
license, Id.

Art. 4960, prohibiting a corporation from soliciting, selling, or placing hfe insurance
policies in the state, does not prohibit a bank from receiving the money due a life
insurance company for premiums. Id.

There is no objection to an officer of a bank which was an agent to collect pre-
miums for an insurance company, acting as agent for the insured in paying the amount
of the premium into the bank. Id.

28. Payment by check or note.—A note given ‘“in lieu of”’ .an 1nsurance pre-
mium was one given instead of, in place of, or in substitution of, the premium, and a re-
ceipt which so stated tended strongly to show that insurer had accepted and considered
the note as a pavment and not an extension of time. Southland Life Ins. Co. v. Hop-
kins (Civ. App.) 219 S. W. 254,

The tender of a bank check or certificate of deposit in payment of a premium is
not sufficient compliance with the requirement of the policy. Kansas City Life Ins.
Co. v. Elmore (Civ. App.) 226 S. W. 709.

29. —— Llability for premiums paid by creditor or insurance agent.——\Where agents
of a life insurance company had a physician who took out a policy appointed medical
examiner for the insurer on his agreement to pay the note given for the premium advanced
by such agents with funds received for examinations, such physician, who received some
$485, but paid only $85 on the premium note of $258, while tenaciously holding the policy.
is estopped to deny his liability on his premium note to the agents, despite partial breach
on the agents’ part through failure to give the physician enough examinations in the
six months at the end of which the note became due to pay it, such provision having
been waived by the physician’s agreement to give the agents all he might make for six
months more. Dobbs v. Johnson (Civ. App.) 230 S. W. 1035.

33. —— Refunding or recovery of premiums paid.—Iowa life insurance association.
conducted on mutual assessment plan, by its reorganization into legal reserve or level
premium company, pursuant to right under one of its articles of incorporation and
Code Supp. Iowa 1913, § 1798b, a right conditional on change not affecting any mem-
bership dated prior to it, held to have breached contract with member, who became such
,brior to change, in respect of repairment of fund created for protection of certificate,
and the member was entitled to recover sums theretofore paid by him with interest.
Merchants’ Life Ins. Co. v. Lathrop (Civ. App.) 210 S. W. 593; Same v. Hanks (Civ
App.) 210 S. W. 596. )

In an action upon a policy for loss, where judgment was rendered in favor of the
insurer declaring the policy void for breach of an iron-safe clause, it was error not to
render judgment for plaintiff for the amount of premium paid and tendered to plaintiff
by insurer’'s answer. Walker v. National Union Fire Ins. Co. (Com. App.) 210 S. V. 683.

Though agent represented to plaintiff that premium would be $270 and plaintiff
did not know that policy provided for an annual premium of over $337, where no con-
cealment or fraud was used when application was made and the policy followed the terms
of the application, plaintiff, who could read, but who kept the policy and application
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for about a year hefore examining them, cannot recover from the company the amount
paid; he having actually received protection uhder the policy. TUnion Cent. Life Ins. Co.
v. Short (Civ. App.) 212 8. W. 225,

34. Right to assign policy.—One holding a policy in a life insurance company or
association. in the absence of any by-law or rule to prohibit, may assign or borrow
money on it, or make it payvable to his estate, or he may give it away by parol. Phillips
v. Phillips (Civ. App.) 226 S. W, 477,

41. Rights of assignee.—Under employer's liability insurance policy, where surety
on insured’'s appeal bond paid judgment and took assignment of the judgment and the
policy, held, that it succeeded to rights of insured, and could recover against the insurer.
Home Life & Accident Co. v. General Bonding & Casualty Ins. Co. (Civ. App.) 198 S. W.
1064.

Assignee or beneficiary of insurance policy takes policy subject to all defenses avail-
able before assignment, and is in no better position than insured, either before or after
events insured against; the policy not being a negotiable instrument. State Mut. Life
Ins. Co. v. Rosenberry (Com. App.) 213 S. W. 242,

45, Cancellation of policy.—A fire insurance policy could not he canceled without
tender of unearned premiums. St. Paul Fire & Marine Ins. Co. v. Clark (Civ. App.) 20
S. W. 229.

Where a fire insurance policy provided for cancellation at any time upon notice by
the company, unearned premiums to be returned on surrender of the policy, a tender of
such premiums was unnecessary as a Dprerequisite to cancellation; notice of cancella-
tion, when properly given, canceling the policy. Austin Fire Ins. Co. v. Polemanakos
(Com. App.) 207 S. W. 922,

In an action on fire insurance policy, evidence held to show that the insured agreed
to a cancellation of the policy and that he waived present repayment by the company
of unearned premiums. Id.

Where a fire insurance policy was canceled by mutual agreement, a demand by the
insurer’s adjuster for an examination under oath as to liability thereunder, and submis-
sion thereto by insured, did not estop the company from asserting the cancellation where
insured had obtained other insurance, and the expenses incurred by reason of the
examination were but insignificant. Id.

The five-day cancellation notice in standard fire policy, being for the benefit of the
insured, may be waived by him through agent who has contracted to keep him insured,
by accepting notice of cancellation from the company and substituting other insurance
before the expiration of the five days. Dalton v. Norwich Union Fire Ins. Soc. (Com.
App.) 213 S. W. 230.

47. Rescission of policy by insured.—A policy holder cannot claim rescission of policy,
in that he was deceived by a promise to lend him money at a low rate of interest if he
would take out a policy, which violated art. 4954, being charged with a knowledge of its
validity. Morris v. Ft. Worth Life Ins. Co. (Civ. App.) 200 S. W. 1114,

48. Rescission of policy by agreement.—In action on life insurance policies. evidence
held to show release and surrender of policies not induced by fraud or false representa-
tions of insurer. American Cent. Life Ins. Co. v. Smith (Civ. App.) 203 S. W. 398,

Where fire policy with standard cancellation clause was canceled by insurer, in-
sured, who, upon receiving notice of cancellation, immediately acquiesced therein, and
surrendered policy to agent without demanding refund of the old premium, depending
upon agent’'s assurance, that he would procure other insurance and apply overpaid pre-
mium upon new policy, could not recover upon the old policy, though agent failed to
procure new one; the policy having been canceled by mutual agreement, and insured
having waived the tender or return of unearned premium as a condition precedent to
cancellation. Insurance Co. of North America v. McWilliams (Civ. App.) 218 S, W. 8n.

51. Damages recoverable from insurer on cancellation or breach of contract.—Where
applicant contracts for policy which is refused, and he can then only obtain a like policy
at increased premium, the proper measure of damages is the difference hetween the
premiums of the policy contracted for and the policy he can get. Capitol Life Ins. Co. of
Denver, Colo., v. Driscoll (Civ. App.) 199 S. W. 872.

The repudiation and attempted cancellation, without cause, by an insurer of its
contract of life insurance, during life of indured, though after a claimed total anda
permanent disability of insured which, if such, would entitle him to certain benefits,
not terminating or impairing the contract, but it being terminated only by the voluntary
election of insured to acquiesce in the abandonment, his measure of recovery is not
the value of the policy, but, at most, the premiums paid with interest. Grand Lodge
Brotherhood of Railroad Trainmen v. Martin (Civ. App.) 218 S. W. 40.

52, Forfeiture of policy for breach of promissory warranty, covenants or condition
subsequent.—Although there was authorized delivery where there was understanding
that policy should not remain in force unless further good faith assurances were fur-
nished, fraudulent misrepresentations furnished inducing insurer’'s agent to take no steps
to cancel policy, avoided it. St. Paul Fire & Marine Ins. Co. v. Garnier (Civ. App.) 196
S. W. 980,

Provisions making an insurance policy on a building void ‘if the interest of the in-
sured be other than unconditional and sole ownership,” or if the building be ‘on ground
not owned by insured in fee simple,” construed to avoid forfeiture, relate to time of
issuance of policy, and subsequent sale of ground does not forfeit policy. Insurance Co.
of North America v. O'Bannon, 103 Tex. 281, 206 S. W. 814, 1 A. L. R. 1407.

Warehousemen were the agents of the owners of insured goods for the purpose of
storing the property, and the removal by them of the property was in law the act of
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the insured owners, in so far as the insurer is concerned. Allemania Fire Ins, Co. v.
Angier (Civ. App.) 214 §. W. 450,

A policy holder is bound by the printed conditions of the policy, though he failed to
read them. American Nat. Ins. Co. v. Ball (Civ. App.) 218 S. W. 71.

The right of forfeiture must be expressly stated, and not by reference, and must
be embodied in the contract in plain and unambiguous language. Southland Life Ins.
Co. v. Hopkins (Civ. App.) 219 8. W. 254.

Provisions of forfeiture in fire policies will be construed with strictness, and clear
and unambiguous language and acts plainly within such language are necessary bhefore
a forfeiture is enforced. Philadelphia Underwriters’ Agency of Fire Ass'n of Philadelphia
v. Moore (Com. App.) 229 S. W. 490.

57. Building becoming vacant.—Condition in fire policy avoiding liability if
premises were vacant or unoccupied held not violated by mere temporary absence.
Westchester Fire Ins. Co. v. Redditt (Civ. App.) 196 S. W. 234,

Provision invalidating fire policy if insured property became ‘‘vacant or unoccupied”
for 10 days is breached where tenants moved from building expecting to return each week.
but were prevented from doing so for several weeks by weather conditions. Liverpool
& London Globe Ins. Co. v. Baker (Civ. App.) 198 S. W. 632,

A clause, in a fire insurance policy covering a gin plant, that policy should be void
if building described become vacant or unoccupied for ten days, could mean no more than
that building should be used for purpose of ginning during ginning season. tna Ins.
Co. v. Lewis (Civ. App.) 204 S. W. 1170.

Under a fire policy covering a gin plant, assured warranting to operate gin plant
during ginning season, it was no defense, regarding failure to operate plant during a
season, that crop was so short that plant could not have been operated without loss. Id.

58/,. Removal of personal property.—Where insured moved the insured goods to an-
other residence situated on a different lot, there was nro contractual relation between
him and the insurer, unless breach of warranty of location was waived by insurer.
Camden Fire Ins. Ass'n v. Bond (Civ. App.) 202 S. W. 220.

Where a fire insurance policy provides that goods are covered only while they remain
in the place where they were when insured, in the ahsence of a statute, no recovery can
he had if they are moved elsewhere without the consent of the insurer. Standard Fire
Ins. Co. of Hartford, Conn., v. Buckingham (Civ. App.) 211 S. W. 531.

61. -——— Additional insurance.—The taking out of additional insurance in excess of
that allowed under a concurrent insurance clause. in violation of provision of fire policy
making policy void if insured procured other insurance on the property covered by the
policy, held a good defense in action on the policy notwithstanding arts. 4874a, 4874b.
making breach of an immaterial provision of policy not contributing to bring about the
destruction of the property no defense in action on policy, such statute having no ap-
plication to breach of such provision of policy; it being material to the risk. AStna
Ins. Co. v. Waco Co. (Com. Agp.) 222 S. W. 217, reversing judgment (Civ. App.) 189 S.
W. 315; Providence-Washington Ins. Co. v. Levy & Rosen (Com. App.) 222 S. W. 216,
reversing judgment (Civ. App.) 189 S. W. 10356.

A fire policy clause permitting certain concurrent insurance held not to conflict with
or set aside a provision invalidating the entire policy in case another contract of
insurance was taken on the property without the insurer’'s written consent. Home Ins.
Co. v. Boatner (Civ. App.) 218 S. W. 1097.

‘‘Additional insurance” on a store huilding was another ‘‘contract of insurance on
property covered in whole or in part by this policy,” within the prohibition of a pre-
vious policy on the store and stock of goods in a warehouse. Id.

A fire policy clause, forfeiting the policy in case the insured takes out additional
insurance without the insurer’s consent, is not affected by the insured’'s good or bad
intentions nor by his ignorance of the clause in the absence of fraud or mistake. I14d.

Where a fire policy provided it should be void if insured had or should procure any-
other insurance valid or not on the property, and one day after such policy was secured
insured secured another policy on the stock of goods covered, the first policy became
void and subject to be forfeited on loss when the rights of the parties became fixed.
Providence-Washington Ins. Co. v. Boatner (Civ. App.) 225 S. W. 1115,

62. Taking inventory and keeping books and safe.—Where insured is ‘‘to keep
a set of books showing a complete daily record of all cotton handled, the weight and
classification of each bale, all purchases, sales, and shipments with the identity of each
bale,” etc., it is sufficient compliance therewith if the books are sufficient to enable the
insurer with reasonable certainty to arrive at the amount of the loss, and whether the
hooks so kept enable the insurer to determine the loss with reasonable certainty is an
issue of fact. Liverpool & I.ondon & Globe Ins. Co. v. Jones (Civ. App.). 197 S. W. 736.

Insured under fire policy held to have substantially complied with clause requiring
inventory to be taken at stated periods. Westchester Fire Ins. Co. v. McMinn (Civ. App.)
198 S. W. 638.

In a suit on a fire insurance policy, which defendant alleged insured had breached by
failing to keep a set of books containing a record of the property on the premises, as-
provided by the policy, evidence held sufficient to support a finding that insured did
keep the requisite books, ‘‘premises’ including not only buildings, but land upon which
they are situated. Merchants’ & Mifrs.,” Llovd's Ins. Exch. v. Southern Trading Co. of
Texas (Civ. App.) 205 S. W, 352,

An inventory stating neither the value nor the grade of the grain on hand, but
giving only the quantity, held not a substantial compliance with the portion of the iron-
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safe clause requiring taking inventory, since by it the value of the stock insured could not
be ascertained. Hartford Fire Ins. Co. v. Walker (Com. App.) 210 8. W. 682.

The proposition that, where a new business is begun within twelve months from
the date of the fire insurance policy, with an entirely new stock, the original invoices
preserved in such form as otherwise to comply with the iron-safe clause constitute
a sufficient inventory, is without application, where the business is a continuation of an
old business at a new place. Id.

The clause of a fire insurance policy requiring a complete itemized inventory of the
stock insured constitutes a prqmissory warranty, and failure substantially to comply
therewith avoids the policy. Camden Fire Ins. Co. v. Yarbrough (Com. App.) 215 S.
W. 842.

Inventory of insured lumber furnishing data from which the number of feet of pine
boards, oak boards, oak timber. and gum ties could be ascertained, but containing
nothing to indicate the grades of any of the classes of lumber, or whether composed of
different grades, held not a substantial compliance with the promissory warranty of the
policy requiring a complete itemized inventory of the insured stock, though it appeared
the lumber had a mill run value, and was sold by insured on such basis. Id.

That insured in preparing an inventory of stock omitted old, unsalable stock held not
to avoid the fire policy, which required the taking of an inventory. Westchester Fire Ins.
Co. v. Biggs (Civ. App.) 216 S. W. 274.

Where insured produced a memorandum of an inventory taken in July before the
policies were issued, and a complete inventory taken in the following January, together
with record of transactions occurring thereafter, held that the fact that the earlier in-

. ventory was burned, and so was not produced, would not defeat recovery, despite the
requirements of the policy as to taking an inventory and keeping it in an iron safe. Id.

Where insured duly prepared an inventory and kept it in an iron safe, the fact
that the inventory was removed from the safe shortly before the fire without the in-
sured’s knowledge, by one of those from whom he acquired the business, and, having been
left in a desk, was destroyed, held not to avoid the policy. 1Id.

Provisions of an insurance policy on a stock of goods requiring insured to take,
preserve, and produce inventories and to keep books are promissory warranties, and,
unless the law has been changed by statute, a failure to comply with either will render
the policy void, but a substantial compliance is sufficient. Home Ins. Co. v. Flewellen
(Civ. App.) 221 8. W. 630.

Under a provision of an insurance policy requiring insured to take inventories and
preserve and produce them after a fire, the failure to produce an inventory which was left
at the bank with which insured did business, and was misplaced by it, and could not
he found, did not avoid the policy, where a later inventory was produced, and invoices
and account sales showing purchases and sales before and after such inventories to the
time of the fire were produced. 1Id.

‘Where insured kept accounts of certain sales on pad slips placed on a spindle and
recorded each sale on the cash register and each day®compared the slips with the
sales as indicated by the cash register, and added the items on an adding machine, the
pad slips, cash register items, and adding machine slips, when pinned together and
preserved, satisfied a provision of an insurance policy requiring the keeping of books,
though they were not technically ‘‘books of account.” Id.

Where insured kept invoices in a bound invoice book and a record of certain purchases
on the stubs of his bound check book, the invoice book and check book constituted a sub-
stantial compliance with the provision of the policy requiring the keep‘ng of books of
account, Id. .

Breach of the “iron-safe clause,” requiring inventory books, etc., to e kept in fire-
proof safe, required to be inserted in all policies covering stocks of merchandise by the
Fire Commission Act, arts, 4876a-4904, held a good defense in action on policy insuring
stock of millinery, notwithstanding art. 4874a, making breach of immaterial provision in
policy not contributing to loss no defense in action on policy; such statute having no
application to the iron-safe clause. McPherson v. Camden Fire Ins. Co. (Com. App.)
292 §. W, 211, affirming judgment (Civ. App.) 185 S. W. 1055.

Failure to comply with record warranty clause in a fire policy did not affect the
validity of the policy in so far as it insured the building, although the policy provided
that a noncompliance with such clause would render the entire policy null and void.
Merchants’ & Manufacturers’ Lloyd’s Ins. Exch. v. Southern Trading Co. of Texas (Com,
App.) 229 8. W. 312.

The anti-technicality law does not affect the record warranty clause in a fire pol-
icy. Id. .

Wheére personal property, going into two buildings covered by two separate fire
policies in separate amounts, was entered in insured’s books in such a manner that the
books themselves furnished no data from which it could be said that any of the property
insured was covered by one or the other of the policies, there was no compliance by in-
sured with the record warranty clause requiring a complete record of business transact-
ed. Id.

Under a record warranty clause in a fire policy, the hooks themselves must reason-
ably and fairly afford the data contracted for, and resort cannot be had to extraneous
sources for supplying this data in respect to matters essential to a substantial com-
pliance. Merchants’ & Manufacturers’ Lloyd’s Ins. Exch. v. Southern Trading Co. of
Texas (Com. App.) 229 S. W. 312,

63. —— Change of title, interest or possession.—Change of interest of insured with-
in a provision avoiding a fire policy therefor did not result from the execution of a deed
and placing it in escrow with a bank, where the condition on which its delivery was to
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be made was unfilled, and the deed was not delivered by the bank at the time of the
fire. Philadelphia Underwriters’ Agency of Fire Ass'n of Philadelphia v. Moore (Com.
App.) 228 S. W, 490 affirming judgment (Civ. App.) Philadelphia Underwriters’ Agency
of Fire Ass'n of Philadelphia v. Moore, 202 S. W. 990; Pennsylvania Fire Ins. Co. V.
Stockstill (Civ. App.) 197 S. W. 1036.

In action on fire policy requiring unconditional ownership, plaintiff having deeded
the land in escrow, change in possession of property by tenants held immaterial, except
so far as throwing light on issue as to change of title. Pennsylvania Fire Ins. Co. v.
Stockstill (Civ. App.) 197 S. W. 1036.

Stipulation in fire policy that it should be void on any change in title of insured
premises was valid. Springfield Fire & Marine Ins. Co. v. Morgan (Civ. App.) 202 S.
W. 784,

If, when delivered from buyers of insured premises to vendor, their deed back be-
came effective as conveyance, it passed title in buyers to vendor, and effected change in
title, within policy stipulation avoiding it for such change. Id.

Agreement to sell insured goods, if insurance company would transfer insurance to
purchaser, not carried out because insurance company refused to make transfer, is not
change in interest or title or possession of the property, within meaning of policy pro-
vision avoiding policy in case of such change. Detroit Fire & Marine Ins. Co. v. Boren-
Stewart Co. (Civ. App.) 203 S. W. 382.

Where the owner of an insured building conveyed the land, reserving title to the
building, with right to remove by a certain date, there was prior to such date no change
of interest or title in the property, to work a forfeiture under a change of interest for-
feiture clause. Insurance Co. of North America v. O’Bannon, 109 Tex. 281, 206 S. W. 814,
1 A. L. R. 1407.

A fire insurance policy is not violated by a change of title not of a nature to in-
crease the motive to burn, or diminish the motive to guard the property from loss by
fire. Id.

Fire policy, insuring a dwelling, furniture, and wearing apparel, as well as a barn
and the contents thereof, in separate amounts, must be deemed as to the furniture and
apparel, so that, where the policy was not canceled by the insured or his agent, the
insured may recover for the loss of the furniture and wearing apparel, notwithstanding
his sale of the barn and dwelling, where the property, when destroyed, was still in the
dwelling; insured not yet having surrendered possession thereof. Westchester Fire
Ins. Co. of New York v. Looney (Civ. App.) 219 S. W. 1116.

64, —— Incumbrances.—A proceeding commenced with ‘“knowledge of insured”
within provision of fire policy, providing that it should be void if with knowledge of the
insured foreclosure proceedings be commenced, etc., means foreclosure commenced
with insured’s knowledge, and not a foreclosure of which he gains knowledge after it
is filed, but knowledge of immediate purpose to file is tantamount to knowledge of
commencement. Philadelphia Underwriters’ Agency of Fire Ass’'n of Philadelphia v.
Moore (Com. App.) 229 S. W. 490, affirming judgment (Civ. App.) Philadelphia Under-
writers’ Agency of Fire Ass'n of Philadelphia v. Moore, 202 S. W. 990.

67. —— Nonpayment of premiums or assessments.—Under accident policy provid-
ing for renewal, where renewal premium was not paid on 1st day of month when due
but was tendered Tth day of month, policy was not in force on 4th, the day of accident.
National Life & Accident Ins. Co. v. Reams (Civ. App.) 197 S. W. 332.

Under life policy containing nonforfeiture provisions, held that, where insured failed
to pay third premium, which was paid from loan value, and he died after fourth premium
became due, when loan value in excess of the indebtedness was not enough to pay
fourth premium, there could be no recovery on the policy. Meserole v. Southwestern
Life Ins. Co. (Civ. App.) 203 S. W. 1161.

Under life policy, giving 30 days’ grace in payment of premium and providing that
if premium has not been paid within period of grace and policy has not been surrender-
ed the insurance will automatically continue for such term as is stated below (for one
month in the instant case), held that period of automatic continued insurance began at
the end of the grace period, so that where insured, who had paid first premium only,
died after the expiration of the grace period for payment of second premium, but with-
in one month after expiration of grace period, the policy was in force at the time of his
death. Mitchell v. Southern Union Life Ins. Co. (Civ. App.) 218 S. W. 586.

A “Five-Year Term Nonrenewable Policy,” providing for the payment of five annual
premiums, ‘“‘the first payable in advance, and a like sum upon each 28th day of Febru-
ary thereafter during the continuance of this policy until five full years’ premiums have
been paid, or until the prior death of the insured,” was not a contract of ‘“‘term insur-
ance’” under which an insured has only the right upon payment of an annual premium
to insurance upon his life for the term paid for and the right to continue the insurance
from year to year or term to term at the same rate, and default in payment of an annual
premium did not ipso facto forfeit the policy. Southland Life Ins. Co. v. Hopkins (Civ.
App.) 219 S. W. 254.

When the conditions as to forfeiture for nonpayment on maturity of a note given
for a premium are contained only in the note, the mere fact that the note is not paid at
maturity does not. of itself, avoid the policy, such a provision being a condition sub-
sequent, of which the insurer must avail itself by clear and unequivocal acts, and insur-
er must demand payment at proper time, and, if no payment is made, must declare the
policy forfeited or void. Id.

Provision in a life policy to the effect that it is issued in consideration of the pay-
ment of premiums in advance annually, and that the policy and application constitutes
the entire contract, which ‘‘shall be incontestable except for the payment of premiums "
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are far from being express provisions that upon default of payment of premiums the
policy is ipso facto forfeited, and they merely give the insurer the right to plead failure
of consideration or contest payment in an action to recover on the policy. Id.

In action on life policy claimed by insurer to have lapsed, evidence held sufficient to
warrant a finding that insurer had unconditionally extended premium note to a date be-
yond that of insured’s death. Roberts v. Wichita Southern Life Ins. Co. (Com. App.)
221 8. W. 268, reversing judgment (Civ. App:) Wichita Southern Life Ins. Co. v. Rob-
erts, 186 S. W. 411.

Payment of a renewal premium is suflicient to prevent forfeiture of ‘the poliecy if
made to an agent of the insurance company authorized to accept such payment either
expressly or by waiver or estoppel, even though the payment is not thereafter trans-
mitted to the insurance company before the expiration of the time for payment of pre-
miums or at all. Kansas City Life Ins. Co. v. Elmore (Civ. App.) 226 S. W. 709.

Where the beneficiary relied upon payment of a premium by a certificate of deposit
sent to the insurance company, she must show that the certificate reached the company
before the day of grace for payment expired, and was accepted by the company as a
payment. Id.

Where an insurance application and policy contemplated the giving by insured of an
order on his emplover’s paymaster for the premium and made such order a part there-
of and the order given directed payment in installments, the first of which was to be
paid from insured’s wages for July, and the employer paid its employees’ wages for the
first part of the month on the 30th and for the last part of the month on the 15th of
the following month, and insured died on August Tth, before the last of his July wages
were pavable, the premium was not overdue and the insurance had not lapsed. Con-
tinental Casualty Co. v. Green (Civ. App.) 227 S. W. 369. :

68/%. Interests of mortgagee.—Where a mortgagee was made the owner of a
fire policy as his interest might appear, with the provision that his interest should not
be invalidated by any act or neglect of the mortgagor, the contract between the insurer
and mortgagee is separate from that between the insurer and mortgagor, and the for-
feiture of the mortgagor’s rights by taking out additional insurance does not authorize
the insurer to pay only three-fourthe of the loss to the mortgagee under a clause re-
stricting the recovery to such amount in case of other insurance. Home Ins. Co. V.
Boatner (Civ. App.) 218 8. W. 1097.

69. Reinstatement of lapsed policy.—Upon reinstatement of life policy, the
policy as originally issued became as effective as if no forfeiture had been declared, un-
less the contract for reinstatement itself was tainted with such fraud as would justify
the company in repudiating it. State Mut. Life Ins. Co. v. Rosenberry (Com. App.) 213
S. W. 242,

Contract for reinstatement of life policy is not a new contract of insurance, but 2
waiver of the forfeiture restoring the policy and making it as effective as if no for-
feiture had occurred, but reserving the right of the insurer to avoid the effect of rein-
statement by showing reinstatement was induced by unfair and fraudulent means, Id.

Insurer, having reinstated lapsed life policy, can defeat liability thereon by asserting
and proving that contract by which policy was reinstated was induced by material
false representations or warranties. Id.

Under a life policy providing that, if premium is not paid on date when due, in-
surer will reinstate the policy as of said due date at any time thereafter upon ‘“‘evidence
of insurability satisfactory to the company, and payment of all arrears,” etc., an insured
who was admittedly in excellent health was entitled to reinstatement as a matter of
right; the word ‘“insurability,” when used in life policies, being no more comprehensive
than that of good health and an insurable interest, such being its ordinary and plain
meaning and the popular sense in whizh it is understood. Missouri State Life Ins. Co.
v. Hearne (Civ. App.) 226 S. W. 789.

A clause in a note given upon reinstatement, that upon payment of the note “all
rights under said policy shall thereupon be the same as if said premium had been paid
when due,” will not give way to a clause in the application for reinstatement providing
that, in case of insured’s death by suicide within one year, the company would be lia-
ble only for the reserve on the policy; the two clauses being inconsistent, and both in-
struments being prepared by the insurer. TId.

An application for reinstatement after lapse of policy and a note executed contem-
poraneously together constituted the contract of reinstatement. Id.

70. Estoppel or waiver of conditions or right of forfeiture.—Failure of insured to
tender. amount of premium notes on reduced policy held not to work forfeiture thereof.
where insurer never accepted notes or made demand for payment. National Life Ins.
Co. of United States v. Eggleston (Civ. App.) 195 S. W. 942,

‘Where insurer in negotiations recognizes continuing validity of policy, after knowl-
-edge of conditions upon which claim of forfeiture is based, or requires insured by virtue
thereof to do some act or incur some trouble or expense, the forfeiture is, as a matter
of law, waived. Western Indemnity Co. v. Free and Accepted Masons of Texas (Civ.
App.) 198 S. W. 1092.

Where, after damage to goods and removal to other location within knowledge of in-
surer, a duplicate receipt in sum of loss, providing *‘‘said policy is hereby reduced in
said sum,” and unearned premium was not returned, the insurer waived the right to
avoid policy for removal of goods. Camden Fire Ins. Ass’'n v. Bond (Civ. App.) 202
S. W. 220.

Whenever there arises a condition under which an insurer has the right on account
of any failure of the insured to comply with any condition or warranty contained in the
policy, to forfeit the same, the doing of any act inconsistent with the claim of forfeiture,
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or any recognition of the existence of the policy waives the forfeiture if insurer had
knowledge of the facts authorizing it. Aastin Fire Ins. Co. v. Polemanakos (Com. App.)
207 8. W, 922,

Where insured sells and conveys property covered by policy to a third party, and
with consent of insurer assigns policy, a new contract is entered into by insurer with
purchaser which will not be affected by any previous breach on part of vendor. State
Mut. Life Ins. Co. v. Rosenberry (Com. App.) 213 S. W. 242.

That insurer on the day of insured’s death treated the policy as being still in ex-
istence by sending insured a notice of the premium to become due, and the fact that
nothing appeared on the books of insurer previous to such time showing that it had
exercised its right of forfeiture for nonpayment of past-due premiums, held to show that
insurer had not seen fit to exercise the right of forfeiture for nonpayment of premium.
Roberts v. Wichita Southern Life Ins. Co. (Com. App.) 221 8. W. 268, reversing judgment
(Civ. App.) Wichita Southern Life Ins. Co. v. Robherts, 186 S. W. 411.

As the law abhors forfeiture. it will seize on slight circumstances to show that an
insurance company has waived compliance with the provisions requiring prompt pay-
ment of premiums, and in such case conduct with respect to other premiums than those
the failure to pay which is relied on as constituting a forfeiture may be considered.
Dunken v. Atna Life Ins. Co. (Civ. App.) 221 S. W. 691.

‘Where it is claimed that an insurer waived a forfeiture, no act by the insured is
necessary; the waiver being essentially unilateral in character, and depending only on
the acts and conduct of the insurer since waiver of forfeiture of provisions in a life pol-
icy need not be supported by consideration or based on estoppel. Id.

Where an indemnity policy provided that the insurer at its own expense would set-
tle or defend suits and that the insured should not assume any liability or interfere
with any negotiation or proceedings, the insurer by assuming to defend an action against
the insured was made unconditionally liable for any judgment rendered against the in-
sured up to the amount of the indemnity, and insured was not compelled to pay the
judgmernt in order to recover from the insurer, nor could the insurer escape on the con-
tention that the cause of action was not within the scope of the policy. American In-
demnity Co. v. Felibaum (Civ. App.) 225 S. W, 873.

One of several fire insurers, defendants, whose policy was void on account of other
insurance effected by insured, held not estopped to make the defense of the invalidity
of the policy on account of such other insurance, though counsel for all the insurers on
trial did not contend the policy was void and should be annulled; it being set up by the
insurers as the means to escape liability under provisions in other policies, etc. Provi-
dence-Washington Ins. Co. v. Boatner (Civ. App.) 225 S. W. 1115.

Courts are disposed to seize upon slight circumstances to prevent a forfeiture of an
insurance policy, and, in the absence of fraud where insured made an effort to transmit
his premium in time, trivial or technical objections to the manner of payment will not
defeat it as a payvment if there are acts or conduct on the part of the insurance com-
pany which would induce the insured to omit to follow the strict letter of the policy.
Kansas City Life Ins. Co. v. Elmore (Civ. App.) 226 S. W. 709.

The conduct and dealings of an insurance company may be such as to estop the
company from declaring a forfeiture because payment of premium was not made in the
manner required by the policy, but the tender of a bank check or certificate of deposit
in payment of a premium is not sufficient compliance with the requirement of the policy
unless in the course of dealings between the parties similar pavments have been received
s0 as to estop the insurer from claiming that payment in that manner was insufficient.
Kansas City Life Ins. Co. v. Elmore (Civ. App.) 226 S. W. 709.

Where the agent of insured notified the agent of the insurance company that he had
the money and was ready and willing to pay the premium on the policy, the refusal of
the company’s agent to accept the payment unless an additional amount, unauthorized
by the policy, was paid because the insured was then in France, waived tender of the
premium by insured or his agent in money. American Nat. Ins. Co. v. Allen (Civ. App.)
226 S. W. 823.

71. What conditions may be waived.—Notwithstanding art. 4968, a life com-
pany may waive provision that a soliciting agent shall have no power or authority to
waive or change the terms of a policy, and waiver may result by acts of such agents
authorized or acquiesced in by the oﬁicers Dunken v. Atna Life Ins. Co. (Civ. App.)
221 S. W. 691. .

The stipulation in an insurance policy for payment only to an agent having the re-
ceipt furnished and countersigned by the general officers of the company may be waived
so that it does not necessarily render inadmissible any other kind of receipt or proof of
payment. Kansas City Life Ins. Co. v. Elmore (Civ. App.) 226 8. W. 709.

73. —— Effect of provisions in application or policy.—Insurer ‘can avoid life policy
more than a year after issuance thereof upon ground that reinstatement was procured’
by fraud, notwithstanding clause making policy incontestable after vear from its date:
such clause not applying to fraud inducing reinstatement. State Mut. Life Ins. Co. v.
Rosenberry (Com. App.) 213 8. W. 242,

Provision in life policy exempting insurer from liability, except for amount of pre-
miums paid, in case the insured should die while engaged in military service, authorized
by art. 4741, subd. 3, could not be orally waived, in view of further provision that the
policy constituted the entire contract between the parties, required by art. 4953, and pro-
visions of art. 4954, that life insurance company or agent should make no agreement as
to policy not expressed therein. Caldwell v. Illinois Bankers’ Life Ass'n (Civ. App.)
226 S. W. 747,
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In view of art. 4961, as to who are insurance agents, condition of fire policy on the
stock of an automobile dealer that he should report to the company each car owned by
him and its location as soon as known, and have an entry thereof made in passbooks
provided therefor, was waived, the policy being, in effect, in renewal of a like policy
for the previous year, and the agent having agreed with insured at the time of issuing
the prior policy that he would from time to time visit insured’s place of business and
check up cars on hand and make the necessary reports and entries. and a report hav-
ing been made during the life of the first policy of all the cars which were burned dur-
ing the life of the second policy, and the agent having attempted to make an entry
thereof, in the passbook; and this though by mistake he failed to make entry therein
of some of them, and though the policy provided that no agent could waive any provi-
sion thereof unless the waiver was written thereon. California Ins. Co. v. Bishop (Civ.
App.) 228 S. W. 1010.

74. —— Knowledge or notice of facts.—Where the agent of an insurance company
knew the facts in regard to the policy and caused it to be written with an erroneous
ownership clause, the company is estopped from setting up such clause as a defense
in an action on the policy. Camden Fire Ins. Ass’n v. Wandell (Civ. App.) 195 S. W. 289,

Insurer, having reinstated lapsed life policy, was not estopped from asserting in-
validity of reinstatement because of consent to assignment, where it was ignorant of the
deception practiced at time of reinstatement, and immediately on discovery thercof gave
notice that it would no longer be bound by the policy. State Mut. Life Ins. Co. v. Rosen-
berry (Com. App.) 213 S, 'W. 242.

Clause of fire policy on cotton gin, whereby insured warranted under penalty of
forfeiture that the property should be in active operation during the ginning season,
held not waived by insurer because its soliciting agent was informed insured had not
ginned any cotton during season preceding the policy year, while too little cotton was
produced in the vicinity during the policy year to permit profitable operation. West-
chester Fire Ins. Co. v. Roan (Civ. App.) 215 S. W. 985.

Where insured accepted a health policy, reserving to insurer the right to cancel the
policy at any time on notice and return of unearned premiums, that insurer had knowl-
edge that insured was ruptured prior to the execution of the policy did not constitute an
estoppel on insurer to cancel the policy on that ground. Massachusetts Bonding & Ins.
Co. v. Florence (Civ. App.) 216 S, W. 471,

A bank, which was a mere collecting agent for an insurance company as to notes
given for premiums, could make no agreement with an insured which would waive in-
surer’s rights under its contract, and notice to the cashier of the bank was not notice
to insurance company of an intent to accept an offer of the insurer to extend a note.
Southland Life Ins. Co. v. Hopkins (Civ. App.) 219 S. W. 254,

Acceptance by an insurance company of payment of a premium before the expira-
tion of the time for payment may waive the right to forfeit the policy for failure to pay
in the manner required, though the insurance company, when it accepted the payment,
was ignorant of the serious illness of insured. Xansas City- Life Ins. Co. v. Elmore
(Civ. App.) 226 S, W. 709.

75. —— Delivering policy with knowledge of facts.—In a suit to reform an Insur-
ance policy erroneously stating the name of the owner of tlie property, defendant com-
pany was estopped to deny the validity of the policy when its agent, with knowledge
of the true ownership, issued the policy in the name of the estate of a former owner
and collected the premium therefor. Camden Fire Ins. Ass’'n v. Wandell (Civ. App.) 195
S. W. 289,

Conditions of forfeiture, because insured was not the unconditional owner, Are waiv-
ed where agents of insurer knew, at time of issuance of policy, that insured was not
the unconditional owner. Northern Assur. Co. v. Lawrence (Civ. App.) 209 S. W. 430.

Defendant fire insurer of a stock of lumber located on a railroad switch, which when
plaintiff insured presented to its local agents the inventory required by the record war-
ranty clause in the policy, did not, through such agents, object to the inventory as not
a compliance with such clause, plaintiff insured believing he was meeting the require-
ments of the insurer, held to have waived the noncompliance with the record warranty
clause, being estopped to set up the same as a defense to the suit after a loss, though
the inventory was in part for the purpose of showing the value of the property to be
jinsured. Camden Fire Ins. Ass’n v. Yarborough (Civ. App.) 229 S. W. 336.

76. —— Acceptance of premium.—Under accident policy providing for renewal after
1st day of month when premium was due, but that company was not liable for accidents
occurring between 1st day of the month and date premium was paid, held, previous ac-
ceptance of renewal premiurns after 1st day of month was not waiver of condition men-
tioned. National Life & Accident Ins. Co. v. Reams (Civ. App.) 197 S. W. 332.

Under policy on the life of her son in the army taken out by his mother, which stip-
ulated that, if permit for military service was not obtained and additional premium paid,
the company’s liability would be restricted to the net reserve on the policy, the insurer
had no right to declare it forfeited for failure to obtain the permit, and the mother, the
beneficiary, had the right to continue payment of the premiums stipulated, and to pre-
serve the life of the policy, subject to such restriction, and acceptance of the premiums
by the insurer did not estop it to deny liability for the face of the policy. American
Nat. Ins. Co. v. Turner (Civ. App.) 226 S. W. 487.

‘Where a life insurance policy had been forfeited under its terms for nonpayment of
a renewal premium, acceptance of payment of the premium by the insurance company
without knowledge that the insured was then dead does not waive the forfeiture, since
waiver presupposes a full knowledge of an existing right and an intentional surrender
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or relinquishment of that right. XKansas City Life Ins. Co. v. Elmore (Civ. App.) 226
S. W. 709.

Payment of a renewal premium on a policy containing the provision required by
art. 4741, that payment shall be made to an agent on delivery of receipt signed by an
officer of the company, if accepted by the company, though made to an unauthorized
agent is not void so as to authorize forfeiture of the policy. Id.

77. —— Demand for payment of premium.—Where a renewal policy was written
up, and after being informed of the circumstances as to a loss and the renewal the in-
surer demanded of insured the payment of the premium thereon, which it received and
retained, it was estopped from denying liability of the loss. American Cent. Ins. Co.
v. Robinson *(Civ. App.) 219 8. W. 277.

78. —— Extension of time for payment of premium.—Insurer’'s proposal by letter
that if insured would make partial payment of amount due on premium note the balance
would be extended a reasonable time, although conditional, and not accepted by insured
so as to become a binding contract, held to have waived forfeiture for nonpayment of
the premium note at its maturity, under the principle of waiver of forfeiture by conduct
leading insured to honestly believe premium would be received after the appointed day.
Southland Life Ins. Co. v. Hopkins (Civ. App.) 219 S. W. 254,

An extension agreement was consummated when insured executed and returned to
insurer a note given for a premium, and any attempt to ingraft further conditions or
provisions upon it by a receipt sent him thereafter was without effect. Id.

If insurer on maturity of premium note offered to extend time for payment of in-
surance upon insured’s making a new application and executing a new note, such offer,
while not binding upon insurer until accepted by insured, would nevertheless constitute
a waiver on the part of insurer of the right to enforce forfeiture. Roberts v. Wichita
Southern Life Ins. Co. (Com. App.) 221 S. W. 268, reversing judgment (Civ. App.) Wi-
chita Southern Life Ins. Co. v. Roberts, 186 S. W. 411.

86. —— Weight and sufficiency of evidence.—In an action on a fire policy, evidence
held to support a finding of the jury that the books of plaintiff were a substantial com-
pliance with a warranty record clause in a policy requiring insured ‘‘to show a complete
daily record of all cotton handled, the weight and classification of each bale, all pur-
chases, sales, and shlpments with the identity of each bale.” Liverpool & London &
Globe Ins. Co. v. Jones (Civ. App.) 197 S. W. 736.

88. Risks and causes of loss—Marine insurance.—A loss or damage is not prevented
from being one by perils of the sea by the co-operation of such other causes as acts or
omissions of the owner or his agent amounting to negligence, but not amounting to
fraud or design so that where a vessel listed and sank while in harbor because a
watchman neglected to close a sea cock opened to take in water for use in boilers, the
accident was one of the perils of the sea, and a marine insurance company was liable
under its policy for the expense of raising and repairing the vessel. Charles Clarke &
Co. v. Mannheim Ins. Co. (Com. App.) 210 S. W. 528.

Any loss proximately caused by unseaworthiness of the vessel at the time of leaving
port is not a loss by peril of the sea. Id.

Where the loss or damage is from causes independent of the sea or its action, or
is not peculiar to navigation, it is not by a peril of the sea; in other words, the peril
must be one “of the sea,” and not merely one occurring ‘‘on the sea.” Id.

Loss or damage occasioned by natural deterioration or decay, or by ordinary wear
and tear of the vessel, are not within the term ‘perils of the sea.” Id.

Generally, any loss or injury is occasioned by a peril of the sea which has for its
proximate cause the fortuitous action of the sea, operating either singly or in conjunc-
tion with other elements or causes, or is peculiar to transportation by vessels supported
by the sea or its buoyancy. I1d.

89. —— Insurance of property.—Under policy insuring automobile against collision,
held, there could be no recovéry for damages caused by second tloor of garage falling
upon it. O’Leary v. St. Paul Fire & Ma.rine Ins. Co. (Civ. App.) 196 S. W. 575.

Policy insuring carriages against fire, “‘all vuhﬂg contained in the one-story metal
roof, iron-clad building,” at a certain address, did not render the insurer liable for
damage to a carriage while in different shop undergoing repairs. Home Ins. Co. of
New York v, McClaran (Civ. App.) 204 S. W, 718.

‘Where one leaving El Paso for Waco, Tex., had goods which he desired covered by
fire insurance, and an agent in El Paso issued a policy to him to cover the goods in
El Paso, and told him that the policy would cover the goods when moved from EI
Paso to Waco, which the pelicy did not in fact do, insured was entitled to recover for °
loss of the goods by fire in Waco, on the ground of mutual mistake, in that the policy
did not express the real contract made, or on the ground that the same was the re-
sult of a mistake on the part of the insured and legal fraud on the part of the agent.
Standard Fire Ins. Co. of Hartford, Conn., v. Buckingham (Civ. App.) 211 S, W. 531.

In an action on burglary and theft policy, evidence held sufficient to warrant a find-
ing that articles disappearing from plaintiff's residence were taken by burglars or
thieves without his consent. National Surety Co. v. Murphy (Civ. App.) 215 S. W. 461.

Under a policy of fire insurance providing that the company should not be liable for
loss caused directly or indirectly by explosion of any kind, if a building fell by reason of
an explosion before fire broke out, the policy was terminated by the falling of the build-
ing. Northwestern Nat. Ins. Co. v. Westmoreland (Civ. App.) 215 S. W. 471.

In an action on a policy, insuring an automobile against sinking in conveyance by
water, where the petition alleged that a ferry carrying the car sunk when the car was on
it, which was proved, it is immaterial that by way of implication the petition also charg-
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ed the ferry was held down at the hottom of the stream by the car, and proof of the
mere averment of sinking would fasten liability on the insurer, though there was show-
ing that after the first sinking with the car, the ferry, relieved of weight by the car’s
having slid off, rose again to the surface. American Automobile Ins. Co. v. Fox (Civ.
App.) 218 8. W. 92.

In an action on a policy insuring an automobile from fire, explosion, lightning, burn-
ing, derailment, collision. and stranding or sinking of any conveyance by land or water
in which the car was being transported, the defense of unseaworthiness of the ferry in
which the car was being carried when the ferry sunk was not applicable to the par-
ticular contract, in view of the nature of the risk. Id.

A policy insuring against damage by tornado, windstorm, or cyclone, expressly ex-
cepting damage through any tidal wave, high water, or overflow, and damage caused by
water or rain, whether driven by wind or not, covered only losses resulting from wind
and no other cause, and parties having stipulated it was impossible to determine to
what extent wind and water were factors in causing a loss, it was excluded from indem-
nity provided. Coyle v. Palatine Ins. Co. (Com. App.) 222 S. W. 973, affirming judgment
(Civ. App.) Palatine Ins. Co. v. Coyle, 196 S. W. 560.

‘Where fall of building was caused by an explosion upon which fire immediately
ensued, the insurer was liable for the damage inflicted by the fire under provision of
policy making insurer liable for damage caused by fire on an explosion, notwithstanding
other provision providing for termination of the policy on the building or any part
thereof falling, except as the result of fire, since the two clauses must be construed to-
gether. Northwestern Nat. Ins. Co. v. Mims (Civ. App.) 226 S. W. 738.

Under fire policy providing that insurer should not be liable directly or indirectly
for damages caused by explosion, unless fire ensued, and in such case for fire damage
only, insurer was not liable for explosion damages as distinguished from damages from
fire following the explosion damage, where both resulted from an explosion in an ad-
joining building, which wrecked insured’s building, which thereupon took fire; it being
immaterial that the explosion in the adjoining building was caused by antecedent fire
therein. Id.

If fire originated in insured building and spread to and caused explosion in adjoining
building, insurer would have been liable for damage to insured building resulting from
such explosion, notwithstanding clause in policy providing against liability for damage
caused by explosion. 1d.

90. Indemnity Insurance.—A casualty insurance policy to cover all employés
‘‘legally employed’” does not cover persons employed in violation of law as to age. Wa-
terman Lumber Co. v. Beatty (Civ. App.) 204 S. W. 44%.

Liability policy agreeing to indemnify insured, dealers in paper hags, against loss
from liability for injuries sustained within premises designated as ‘‘store and ware-
house,’”” in which insured was to conduct no business ‘‘except as store and warehouse,’”
held to cover accident to operator of printing press upon the premises, where the print-
ing of bags and paper was a necessary part of the business of the store and warehouse
of insured. Continental Paper Bag Co. v. Bosworth (Civ. App.) 215 S. W. 126.

Employé of pipe line contractor, hired in Texas, whose work took him into several
states other than Texas, having been placed in charge of work in the Caddo oil field,
including a part of Louisiana, and Marion and Panola counties, Tex., in view of such
facts and others, held a Texas employé of the contractor when injured in Louisiana in
his work of superintendence, and under the protection of the contractor’s policy. Home
I.ife & Accident Co. v. Orchard (Civ. App.) 227 S. W. 705.

Under provisions of liability policy issued by insurer to firm of engineers, insurer
held liable to traction company for whom firm of engineers undertook to do work for
amount paid to injured servant of subcontractor if it could be said his injuries were
caused by the performance of the work undertaken by the firm of engineers. Ocean
Accident & Guarantee Corporation, Limited, of London, England, v. Northern Texas
Traction Co. (Civ. App.) 224 S. W. 212,

A liability policy, issued to a firm of engineers which undertook to do paving work
for a traction company, providing that the injury must have been caused by the per-
formance of the work, meant substantially that injury to an employé (in the particu-
lar case the employé of a subcontractor) must have been sustained by reason of the
performance of the work and as an incident thereto. 1d.

Work of paving between and outside of its tracks required by the city as a fran-
chise condition of plaintiff traction company suing the liability insurer of the firm of
engineers which had undertaken the work on its (the traction company’s) behalf, held
being done and conducted by the traction company within the meaning of certain stip-
ulations in one of the liability policies. Id.

Construed with a liability policy issued to an employer before enactment of Work-
men’s Compensation Law (arts. 5246h-5246zz2z), and binders thereafter attached, a sub-
sequent policy, in which were merged all previous obligations, and which was made re-
troactive, held to cover master’s liability at common law as well as under the Compen-
sation Act. Trinity County Lumber Co. v. Ocean Accident & Guarantee Corporation
(Com. App.) 228 S. W. 114.

91. ——— Life Insurance.—Clause in mutual benefit policy, avoiding liability for
death if insured was killed while engaged in any illegal business, does not release from
liability where insured was shot while resisting arrest or attempting to escape from an
officer. American Mut. Benefit Ass'n v. Joshua (Civ. App.) 200 S. W. 260.

An ordinary life policy, in the absence of provision regarding death of insured by
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legal execution as punishment for crime, does not insure against death by such means.
American Nat. Ins. Co. v. Munson (Civ. App.) 202 S. W. 987.

In an action on a life insurance policy stipulating against suicide, evidence held to
show conclusively that the insured committed suicide intentionally by the use of carbolic
acid. Texas Life Ins. Co. v. Childress (Civ. App.) 204 S. W. 1035,

In a suit against an insurance company on a life policy, the death of insured may be
established. like any other fact, by direct proof or circumstantial evidence. Sovereign
Camp, Woodmen of the World, v. Piper (Civ. App.) 222 S. W. 649.

An insurance policy containing a suicide clause, is forfeited by the suicide of in-
sured, notwithstanding that his mind was impaired to the extent that he was not mor-
ally responsible for his act. Illinois Bankers’ Life Ass’'n v. Floyd (Com. App.) 222 S.
W. 967, reversing judgment (Civ. App.) Floyd v. Illinois Bankers’ Life Ass’'n of Mon-
mouth, 11, 192 S, W. 607.

92. —— Accident and health insurance.—In action on accident insurance policy,
evidence held to sustain a finding that plaintiff’s hand was not completely severed at the
wrist within policy. Hardin v. Continental Casualty Co. (Civ. App.) 195 S. 'W. 653.

‘Where insured under accident policy when he applied for insurance stated his
occupation to be general manager for a railroad company, a by-law, made a part of
policy relieving company of liability for death due to voluntary and unnecessary
exposure, etc.,, would have no application, where insured was killed while discharging
his duties as manager, or same duties as assisting manager. International Travelers’
Ass'n v. Votaw (Civ. App.) 197 8. W. 237.

By-law made part of contract of accident insurance. exempting insurer from lia-
bility if insured was Kkilled while riding a ‘“motor inspection car,” would not relieve
insurer of liability for ueath of one insured as general manager of a railroad, which oc-
curred while riding in a motor inspection car as part of his duties. Id. .

By-law held ambiguous, so that fact that death was due to voluntary exposure to
dainage or obvious risk of injury or death did not warrant instruction for insurer. Id.

Where plaintiffs, suing on accident policy, proved insured’s death was caused by ex-
ternal and violent means, to overcome this prima facie case by the defense that insured
was killed in course of assault upon another, insurer must show that felonious assault
was first made by insured upon other, and that he met death at hands of assaulted per-
son in self-defense. Georgia Casualty Co. v. Shaw (Civ. App.) 197 S. W. 316.

In suit on accident policy, evidence held to justify finding that insured who was
shot in a difficulty. was not the aggressor. 1Id.

If death of insured under mutual insurance certificate was caused by his act inten-
tionally done in lifting cotton bales in manner in which he intended. his death was not
caused by accidental means. Pledger v. Business Men's Ace. Ass’n of Texas (Civ. App.)
197 S. W. 889. .

Where meaning of ‘‘accidental death” in legal terminology had been well settled
before a certificate of mutual insurance was issued, insurer is presumed to have pre-
pared such certificate with reference to such meaning. Id.

Accidental death is unintended and undesigned result arising from acts intentionally
done, and death by accidental means is where the result arises from acts unintentional-
ly done. Id.

A clause in by-laws of mutual association limiting liability to “death by accidental
means’’ held not inconsistent with the policy allowing benefits for ‘accidental death.”
Pledger v. Business Men’s Acc. Ass'n of Texas (Civ. App.) 198 S. W. 810.

Evidence held to sustain verdict for insured on accident policy as against insur-
er's contention that he was injured as result of violation of law in assaulting another.
Continental Casualty Co. v. Chase (Civ. App.) 203 8. W. 779.

Under an accident insurance policy exempting the insurer from liability for indemnity
for disability caused by cerebral hemorrhage, where insured accidentally fell, striking
his head and rupturing a blood vessel in his brain, causing cerebral hemorrhage which
cauged partial paralysis and a total disability for eight weeks, he could not recover
from the insurer. Order of United Commercial Travelers of America v. Dobbs (Civ.
App.) 204 S. 'W. 468.

Clause in accident policy providing that policy did not cover railroad employés
while on duty near track is not inconsistent with caption providing insurance against
accident ‘“to the extent herein provided,” and precluded recovery under policy for ac-
cident to flagman while on duty at railroad crossing. Southern Surety Co. v. Hart-
man (Civ. App.) 206 S. W. 379,

‘Where an accident policy covering death through violent and external means ex-
pressly declared that it should not cover injuries intentionally inflicted upon the insured
by himself or by any other person except by burglars and robbers, the company is not
liable where one not a burglar or rokber intentionally shot and killed the insured.
National Life & Accident Ins. Co. v. De Lopez (Civ. App.) 207 S. W. 160.

That insured voluntarily exposed himself to unnecessary danger would not defeat
recovery, unless his act in so doing was the proximate cause of the accident. Bankers’
Health & Accident Ass’'n v. Wilkes (Civ. App.) 209 S. W. 230.

A Dbeneficiary can recover upon an accident policy for injury occurring during the
period for which a premium was paid, though death from the injury took place after
such period. Simmons v. Western Indemnity Co. (Civ. App.) 210 S. W. 713.

Under accident’policy insuring against bodily injuries inflicted, ‘‘directly and inde-
vendently of all other causes,” through accidental means, if disease with wahich insured
was suffering caused apoplexy resulting in insured’s death, or if injury received by
insured in a fall concurred with such disease in causing such apoplexy, the insurance
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company was not liable, but was liable if the injury from the fall was the sole cause
of the apoplexy. Western Indemnity Co. v. MacKechnie (Civ. App.) 214 S. W. 456,

‘Where accident policy provided for specific indemnity for loss of life ‘‘only when
* * » gystained in the manner specified in section D, clause 1,” which specified acci-
dents while insured was traveling as a passenger, beneficiary could not recover thereon
for death of insured, which occurred in a manner not specified in such clause, but in a
manner specified in another clause of section D, even though there was no provision in
policy - for indemnity for death resulting from -accidents sustained in manner specified in
such other clause, where there was another section in policy referring to all clauses of
section D. Hartwig v. Southern Surety Co. (Civ. App.) 216 S. W. 455,

A health insurance policy, covering disability resulting from illness, embraces disa-
bility of an insured who, while suffering from a hernia, accidentally stepped into a
hole in the street, displacing the truss, and causing the hernia to come down, whereby
he was incapacitated for two months. Massachusetts Bonding & Ins, Co. v. Florence
(Civ. App.) 216 S. W. 471,

Within the terms of a health policy insuring against loss of time from disease or
illness common to both sexes, a disease is common to both sexes unless one sex is im-
mune therefrom, and the disease known as salpingitis, which is sort of an inflammation,
is deemed a disease common to both sexes, as males are not immune, though it at-
tacked insured, a woman, in her gemtal organs. National Life & Accident Ins. Co. v.
Weaver (Civ. App.) 226 S. W. 754.

Under application, certificate, and by-laws providing for payment of $5,000 for the
death of the member caused ‘‘solely and exclusively by external, violent, and accidental
means,” held that beneficiary was entitled to recover for accidental death, member
dying from a rupture of heart vessels at the time of lifting a cotton bale, in view of
art. 4807, although the policy provided that there would be no liability for death result-
ing from any accident when no visible mark was on the body. Pledger v. Business
Men's Accident Ass’'n of Texas (Com. App.) 228 S. W. 110.

92l,, —— Indemnity insurance.—Where liability indemnity policy required insurer
to defend suit against insured and provided that no action could be brought on the policy
until after judgment has been rendered against insured, insurer, after being impleaded
in suit against insured upon its denial of liability and refusal to defend, could be held
liable in such suit upon judgment being rendered against insured. Continental Paper
Bag Co. v. Bosworth (Civ. App.) 215 S. W. 126. ’

In an action on a policy of indemnity insurance where the administrator of the in-
sured executed a note to pay a judgment rendered against the estate of the insured.
a fact finding by the court that the note was executed in good faith to pay off the
judgment held warranted. American Indemnity Co. v. Fellbaum (Civ. App.) 225 S. W.
873,

93. Extent of loss and liability of insurer—Fire insurance.—In action on fire policy,
recovery could not be had beyond actual cash value of property destroyed with deduction
for depreciation. Security Ins. Co. v. Kelly (Civ. App.) 196 S. W. 874,

Building was “‘total loss” after fire where reasonably prudent owner, uninsured, gould
not have used any substantial part of building left standing. National Fire Ins. Co. v.
House (Civ. App.) 197 S. W. 476. .

In an action for insurance on cotton lost by fire, evidence held to support finding of
the jury as to the number of bales and their value. Liverpool & London & Globe Ins.
Co. v. Jones (Civ. App.) 197 S. W. 736.

Under fire policy provision that the company shall not be liable for more than three-
fourths of actual cash value, company’s liability is not affected by fact that insured had
offered to sell the property for less than its actual value. Detroit Fire & Marine Ins.
Co. v. Boren-Stewart Co. (Civ. App.) 203 S. W. 382.

A contract of insurance is one of indemnity, the property owner to be indemnified
against loss of the thing insured, that is, in case of a building, the building as such,
and not the materials composing it, so that, to constitute a ‘‘total loss,” it is not
necessary that all the materials be physically destroyed. Fire Ass’n of Philadelphia v.
Strayhorn (Com. App.) 211 S. W. 447.

Whether the portion of a building remaining after a fire is reasonably adapted for
use as a basis on which to restore the building to its old condition, so that it can be
determined there is no total loss under a fire policy, depends on whether a reasonably
prudent owner, uninsured, desiring such a structure as the old building, would in pro-
ceeding to restore it utilize the remnant as a basis. Id. .

There can be no total loss of a building, within the meaning of a fire policy cover-
ing it, so long as a substantial remnant of the structure standing in place is reasonably
adapted to use as a basis on which to restore the building to the condition in which it
was before the injury. Id.

In action on fire policy on goods and fixtures in a store for partial loss by fire which
covered an area of six feet square and did not burn through the fioor, evidence held suf-
ficient to support findings as to loss and damages sustained. Barnett v. Prussian Nat.
Ins. Co. (Civ. App.) 212 S. W. 839.

Several underwriters issuing fire policies substantially under the Lloyd’s insurance
system could only be held bound severally for their proportion of a loss as designated in
the policy. Merchants’ & Manufacturers’ Lloyd’s Ins. Exch. v. Southem Trading Co.
of Texas (Com. App.) 229 S. W. 312,

93,. = Indemnity Insurance.—See Trinity County Lumber Co. v. Ocean Acmdent
& CGuarantee Corporation (Civ. App.) 206 S. W. 531,

1372



Chap. 17) INSURANCE Art. 4972141

If the treasurer against whose defalcation a surety bond was taken had made a
defalcation before the bond was taken, and borrowed money to cover the shortage, and
after the execution of the bond repaid the money borrowed with the funds of the lodge,.
there was a new defalcation, for which the surety was liable. Western Indemnity Co.
v, Free and Accepted Masons of Texas (Civ. App.) 198 S. W. 1092,

Where indemnity company refused to defend suit as specifically agreed in separate
paragraph in policy, and insured had to employ attorneys and others to defend, in-
sured could recover obligations so incurred, although not yet paid, regardless of no ac-
tion clause in policy, providing liability only for money actually expended. Western
Indemnity Co. v. Walker-Smith Co. (Civ. App.) 203 S. W. 93.

Where the contract between the master and insurer is one of indemnity against
actual loss from personal injury to servants, there can be no liability of insurer until
the master has suffered loss by payment of judgment for such injuries. Owens v. Jack-
son-Hinton Gin Co. (Civ. App.) 217 S. W. 762.

In an action on a policy insuring an automobile against sinking when in transport
by water, the car having sunk with a ferry into salt water, evidence as to damages
held sufficient to sustain the jury’'s finding of $1,300 in favor of insured. American Au-
tomobile_Ins. Co. v. Fox (Civ. App.) 218 S. W, 92,

Where an indemnity policy provided that the insurer at its own expense would set-
tle or defend suits and that the insured should not assume any liability or interfere
with any negotiation or proceedings, the insurer by assuming to defend an action against
the insured was made unconditionally liable for any judgment rendered against the
insured up to the amount of the indemnity, and insured was not compelled to pay the
judgment in order t6 recover from the insurer. American Indemnity Co. v. Fellbaum
(Civ. App.) 225 S. W. 873.

Where a bank was under contract to deliver certain bonds 'to plaintiff, for which
he had paid, and the defendant insurance company contracted to indemnify the bank
from loss in transmitting them through registered mail, and they were lost, held, that
the bank had sustained a loss entitling it to indemnity from the insurance cowrnany.
and. which the bank could lawfully assign to plaintiff together with the policy. St.
Paul Fire & Marine Ins. Co. v. Charlton (Civ. App.) 231 S. W. 862.

94, —— Accident' insurance.—Where by-laws provided that in making proof of par-
tial loss the insured waived further claim, the insurer could not defeat an action for
additional sums unless it had paid the initial claim and, insured had waived the benefits.
International Travelers’ Ass’'n v. Powell (Civ. App.) 196 S. W. 957.

In a suit upon accident policy, evidence held to sustain a finding of injury resuit-
ing directly and exclusively in immediate, continuous, and total disability, rendering in-
sured incapable of performing duties pertaining to his occupation as a grain man. Fi-
delity & Casualty Ins. Co. of New York v. Mountcastle (Civ. App.) 200 S. W. §62.

Evidence held to sustain finding that insured, claiming total disability under ac-
cident policy, had received injury preventing performance of anything pertaining to
his occupation from date of accident September 15, 1915, to February 9, 1916, notwith-
standing he had received his salary for 15 months after accident. Id.

Total disability does not mean absolute physical inability to transact any kind of
business pertaining to insured’s occupation; it is sufficient if injury is such that com-
mon care and prudence require him to desist from business so long as it is reason-
ably necessary to effectuate a cure, and that for a few days insured did not discover seri-
ousness of injury would not disprove that he was not wholly disabled within meaning of
policy. Metropolitan Casualty Ins. Co. v. Edwards (Civ. App.) 210 S. W. 856.

Self-destruction, inflicted purposely, is not classed as an *“accident’” within the
meaning of a supplemental life insurance policy, providing for double liability in case
of accidental death. Federal Life Ins. Co. v. Wilkes (Civ. App.) 218 S. W. 591.

In an action by an attorney on an accident insurance policy for the indemnity pro-
vided therein for immediate, continuous, and total disability, evidence held to show
that the disability of the insured resulting from the accident, while total within the
meaning of the policy, was not immediate. Hefner v. Fidelity & Casualty Co. of New
;;%rk, 110 Tex. 596, 222 S. W. 966, answering questions certified to (Civ. App.) 160 S. W.

95. Life insurance.—Beneficiary cannot recover on 15-year settlement policy

glving insured share in profits upon maturity of 15-year period to be creditable to future
premiums, where insured had defaulted in payment of premium, without proof of the
value of policy at time of insured's death, either as to the cash surrender value or as
to the amount of profits earned by policy and apportionable to it, or proof of whether
such profits, when applied to payment of future premiums, were sufficient to keep in-
surance in force at date of insured’'s death. Northwestern Nat. Life Ins. Co. v. Evans
(Civ. App.) 214 S. W. 598.
. Under art. 4742, forbidding provision for any mode of settlement at maturity of an
insurance policy of less value than the face of the policy, except that a company may
issue a policy “promising a benefit less than the full benefit” in case of insured’s sui-
cide, a policy provision was sufficient, as “promising a benefit,” to validly reduce the
amount payable under the policy, where the policy provided for payment ‘of the con-
tribution to the mortuary fund,” in case of suicide. Illinois Bankers’ Life Ass'n v.
Floyd (Com. App.) 222 S. W. 967, reversing judgment (Civ. App.) Floyd v. Illinois’
Bankers’ Life Ass’'n of Monmouth, IlL, 192 S. W. 607.

Policy stipulating that, if permit for service in the army by insured after war began
was not obtained and an additional premium paid, the insurer’s liability would be re-
stricted to the net reserve on the policy, rendered the insurer liable for its face amount.
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if insured died from any cause other than the fact of service in actual war. American
Nat. Ins. Co. v. Turner (Civ. App.) 226 S. W. 487.

Under a policy providing that the insurer’s liability should be limited to the pre-
miums paid if insured engaged in military service in time of war without the insurer’s
written consent, where insured entered the military service in time of war, and com-
mitted suicide while insane during such service, the insurer’s liability was limited to
the premiums paid, though the policy also provided that after one year it should be
incontestable except for specified causes. Field v. Western Life Indemnity Co. (Civ.
App.) 227 S. W. 530.

Where a life insurance policy did not understate the age of insured, though the
premium was based on a lower age, there was nothing in its terms to authorize a reduc-
tion in the amount payable to the beneficiary, despite the policy provision that, if the
age of insured was not correctly stated therein, no greater amount should be paid than
the premium would have purchased at the true age. American Nat. Ins. Co. v. Tabor
(Sup.) 230 S. W. 397. .

96. Notice and proof of loss.—Evidence held to warrant finding of jury that the
Grand Master of the lodge, indemnified in a fidelity policy against defalcation by its
treasurer, had no knowledge of previous defaults or irregularities in auditing she books.
Western Indemnity Co. v. Free and Accepted Masons of Texas (Civ. App.) 198 S. W. 1092

An action by the obligee, on a bond indemnifying it against default of its treasurer,
for the amount of a defalcation, is a claim for damages within art. 5714, so that a con-
dition of the policy requiring immediate notice was void. Id.

Art. 5714, applies to notice and proofs of loss under a hail insugance policy. St. Paul -
Fire & Marine Ins. Co. v. Pipkin (Civ. App.) 207 S. W. 360.

Where fire policy provided for examination of insured under oath by insurer’s repre-
sentative and insured, upon being notified by insurer to appear for examination at office
of insurer’'s agent, only a few city blocks distant from her residence, failed to appear and
submit to examination, as required by policy, insured could not recover upon policy.
National Fire Ins. Co. of Hartford, Conn.. v. Humphreys (Civ. App.) 211 S. W. 811.

In absence of statutory inhibition, conditions in employers’ liability policies requiring
that immediate written notice of an accident be given to insurer with the fullest infor-
mation obtainable are valid. Travelers’ Ins. Co. of Hartford, Conn., v. Scott (Civ. App.)
218 S. W. 53.

Under employers’ liability policy requiring “immediate written notice” of ‘“‘accident”
to insurer with the fullest information obtainable, recovery could not be had where notice
was not given until 17 months after accident, though it was given at the time of service
of citation in employé’s action for damages and though employer had no personal knowl-
edge of the accident and insured was not prejudiced by the delay; such stipulation re-
quiring reasonably early notice after the accident, not after action for injuries has
been instituted. Id.

The fact that physicians, who attended a person accidentally injured attributed his
-condition to disease, and not to the accident, does not excuse a failure to give the
company notice of the accident as soon as reasonably possible, as required hy the policy.
Hefner v. Fidelity & Casualty Co. of New York, 110 Tex. 596, 222 S. W. 966, answering
questions certified (Civ. App.) 160 S. W. 330.

Art. 5714, making stipulation in contract fixing the time within which notice of claim
for damages made a condition precedent to the right to sue thereon shall be given at a
iess period than 90 days void, held not applicable to provision in indemnity policy, re-
quiring insured to give insurer notice of accident immediately on occurrence thereof.
Texas Glass & Paint Co. v. Fidelity & Deposit Co. of Maryland (Civ. App.) 226 S. W, 811.

98. Estoppel or waiver as to proofs.—Insurer, by declining to send blanks for
making proofs of death, waived compliance with provision of policy, requiring such proofs
of death. Northwestern Nat. Life Ins. Co. v. Evans (Civ. App.) 214 S. W. 598; Inter-
national Travelers’ Ass’'n v. Powell (Civ. App.) 196 S. W, 957; Simmons v. Western In-
demnity Co. (Civ. App.) 210 S. W. T713.

Condition of fidelity bond making it void if notice were not given within a stipulated
period and which nad not been complied with, held waived. Western Indemnity Co. v.
Free and Accepted Masons of Texas (Civ. App.) 198 S. W, 1092.

That insurer was furnished sworn proof of loss and inventory, and that it made
no objection and pointed out no defects, held not to excuse insured’'s failure to submit
to examination as required by policy. National Fire Ins. Co. of Hartford, Conn., V.
Humphrey (Civ. App.) 199 S. W. 865.

An insurer under a hail insurance policy, who, after having received an unsworn
claim for damages, sent an adjuster who viewed the damage, admitted liability, presented
a form of proof filling in only the percentage of loss, and subsequently tendered a settle-
ment after the time limited for filing a formal proof of loss, thereby waived the formal
proof, notwithstanding a provision in the policy that no denial of liability or other act by
the company should be deemed to waive such proof. St. Paul Fire & Marine Ins. Co. V.
Pipkin (Civ. App.) 207 S. W. 360. :

‘Where insurer denied all liability beyond the amount paid it, proof of death was not
required, and would have been a useless formality. Illinois Bankers’ Life Ass'n v. Floyd
(Com. App.) 222 S. W. 967, reversing judgment (Civ. App.) Floyd v. Illinois Bankers’ Life
Ass'n of Monmouth, IIl., 192 S, W. 607.

100. Proofs of Injury or loss.—The insured under an accident policy does not
forfeit his right to additional insurance by filing claim for partial disability when the
claim was prematurely filed, and the insurer was not lawfully bound to pay it until the
full amount suffered had accrved and proof had been made. International Travelers’
Ass’n v. Powell (Civ, App.) 196 S. W. 957.
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Plaintiff, who was in the room with insured, her husband, when he was shot, and
who described minutely circumstances immediately preceding the occurrence, was an
“eyewitness,”” within terms of policy requiring claimant to establish accidental charac-
ter of injury by testimony of at least one eyewitness. Bankers’ Health & Accident Ass'n
v. Wilkes (Civ. App.) 209 S. W. 2230.

In action on accident policy, evidence that insured had no hernia previous to hig
fall, while attempting to alight from an automobile, that a hernia developed just after
the fall, and a doctor’s opinion that in all probability it was due to the fall, justified
jury in finding that accident was sole cause of injury, ‘‘exclusively and independently of
all other causes,” within a policy provision. Metropolitan Casualty Ins. Co. v. Edwards
(Civ. App.) 210 S. W. 856.

In action upon accident policy, evidence held to support jury’'s finding that insured
was wholly disabled and prevented from performing any and every kind of duty per-
taining to his occupation for six weeks. Id.

A fire insurance policy provision requiring insured to submit to examination after loss
is a material one, and if breached the insurer would be deprived of a valuable right for
which it had contracted. Humphrey v. National Fire Ins. Co. of Hartford, Conn.
(Com. App.) 231 S. W. 750.

A provision in a fire policy requiring insured to submit to examination after loss may
be availed of by insurer only if it fixes a reasdnable time and place for such examina-
tion, whether such qualification is expressed in the policy or not. Id.

Under a fire insurance policy requiring insured to submit to examination after loss, it
is insured’s right to have his or her attorney present at the examination. 1I1d.

Insured, refusing to comply, even on reasonable notice, with a fire policy require-
ment of examination after loss could later recede from that position and offer to sub-
mit to such examination. Id.

102. Adjustment of loss.—Fire policy held to require selection of umpire by ap-
praisers appointed by parties who should participate in award, and failure to select such
umpire was an irregularity to be considered in determining whether award was fair.
Security Ins. Co. v. Kelly (Civ. App.) 196 S. W. 874.

Where fire policy required appointment, in case of disagreement, of two disinterested
appraisers, who should choose a third, such clause being for the benefit of the insurer.
it waived such benefit by appointing an appraiser, who was not disinterested, but was in
its employment, and it was no defense that the insured also appointed an interested ap-

- praiser. Delaware Underwriters v. Brock (Civ. App.) 206 S. W. 377.

‘Where fire policy provides for arbitration as to amount of loss in the event of a
disagreement between the parties, such disagreement is prerequisite to right to demand
such arbitration, and a mere arbitrary refusal to pay amount demanded and offering a less
amount does not constitute such a disagreement. Springfield Fire & Marine Ins. Co. v.
Barnett (Civ. App.) 213 8. W. 365.

A stipulation in fire policy to submit issues as to amount of loss to arbitration, where
policy does not provide that same shall be done before any suit is brought, is collateral
to insurance contract and will not defeat a suit brought thereon without such award. Id.

Fire policy may legally provide for determination of amount of loss by arbitration
and make determination condition precedent to suit on policy. Id.

Where, on the maturity of a 15-year endowment policy, the amount due thereon
was in dispute, company’s act in sending to assignee of policy draft for its admitted
liability thereon, pavable, however, to both original insured and assignee, with release
of any further claims or demands on account of the policy, was not such an uncondi-
tional tender of its admitted debt as assignee was entitled to. Manhattan Life Ins. Co.
v. Stubbs (Civ. App.) 216 S. W. 896.

108. —— Demand of appraisal.—Where extent of loss under a fire policy was
submitted to arbitration held that insured was within her rights in making a request to
be heard before appraisers. Security Ins. Co. v. Kelly (Civ. App.) 196 S. W, 874.

104. —— Waiver as to adjustment.—Insurer uncer fire policy by standing on validity
of award waived right to demand additional appraisement. Security Ins. Co. v. Kelly
«Civ. App.) 196 S. W. 874.

When a fire insurer has wrongfully occasioned a failure of arbitration of loss under
the policy by insisting upon retention of its disqualified appraiser, it releases insured
from his obligation to enter the arbitration. Delaware Underwriters v. Brock, 109 Tex.
125, 211 8. W. 779.

105. —— Validity and effect of appraisal or award.—Failure to give notice and
opportunity to parties to be present at investigation by appraisers to determine amount
of loss under fire policy held not of itself to render award invalid. Security Ins. Co.
v. Kelly (Civ. App.) 196 S. W. 874.

In an action on a fire policy, finding of the jury that the appraiser chosen by the
insurer on disagreement as to the loss as provided in the policy was not disinterested held
§u{)ported by pleadings and evidence. D=zleware Underwriters v. Brock, 103 Tex. 425,
211 8. W, 779,

An award of appraisers under a fire insurance policy and arbitration contract was
not invalidated by their failure to give insured notice of their meeting, where there
was no provision in the policy or the arbitration agreement for such notice, and no
proof that insured requested permission to come before the appraisers and make any
statement or offer any evidence. Home Ins., Co. v. Walter (Civ. App.) 230 S. W. 723.

‘Where the arbitration clause of a fire insurance policy and an arbitration agreement
between the parties did not require the umpire to continuously participate in the ap-
praisal from the beginning, but provided that he was to act only in matters of difference
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hetween the appraisers, the fact that the umpire did not participate in the delibera-
tions of the appraisers until after disagreement betwen them arose did not affect the
validity of the award. Id.

The award of appraisers under an arbitration provision of a fire insurance policy
may be set aside only upon clear evidence that it was the result of fraud, mistake, or
accident, that is, that it was made by appraisers who were incompetent, interested, or
partial. Id.

106. —— Settlement between parties.—Receipt from insured of $14 in payment
of claim for total disability under an accident insurance policy, including doctor’s bills,
etc.,, which amount paid was only the amount of doctor’s hills, was not a settlement in
full for injuries sustained. Fidelity & Casualty Ins. Co. of New York v. Mountcastle
(Civ. App.) 200 S. W. 862.

Where an insured under a hail policy signed a proof claim submitted by the ad-,
juster specifying the amount of damages, but subsequently claimed larger damages
in writing, the proof of claim was not conclusive on insured as a settlement; since it
was a mere offer which had not been accepted by the insurer prior to withdrawal.
St. Paul Fire & Marine Ins. Co. v. Pipkin (Civ. App.) 207 S. W. 360.

‘Where there was no controversy between the parties as to amount due under life
policy when release in full was given, the payment of a lesser amount than was due
under the policy in compromise would not supply the necessary consideration for
the release, and, where there was no other independent consideration released, would not
bar recovery of the balance. First Texas Prudential Ins. Co. v. Connor (Civ. App.) 209
S. W. 417,

Though by-laws provide that, if a member files claim before his disability ceased,
he waives all right to future benefit, insurer cannot reduce its true liability by means
of a mere unaccepted offer on the part of insured to receive in satisfaction of his
demand less than amount to which he is entitled under Rev. St. art. 4807. International
Travelers’ Ass’'n v. Powell, 109 Tex. 550, 212 S. W. 931.

Compromise and settlement of claim under fire policy cannot be avoided and re-
covery allowed on policy, because made on statement of insurer’s adjuster to in-
sured that the company was not liable on the policy, because the insured goods had.
before the fire, without notice to or consent of insurer, been removed from the place
where insured; this being but an expression of his opinion, and no fiduciary relation
being shown between him and insured. Naticnal Fire Ins. Co. v. Plummer (Civ. App.)
228 S. W. 250.

107. —— Setting aside adjustment.—In action on policy of fire insurance, ir-
regularities in award, together with its inadequacy, held to authorize finding that there
was a mistake as to amount, or that the appraisers intentionally found less than nec-
essary to restore building. Security Ins. Co. v. Kelly (Civ. App.) 196 S. W. 874.

‘Where a mistake as to insured’s right under a hail insurance policy inducing him
to sign a compromise is mutual or induced by fraud, equity will not ordinarily refuse
relief on the ground of negligence on plaintiff’s part. St. Paul Fire & Marine Ins. Co.
v. Pipkin (Civ. App.) 207 S. 'W. 360.

In suit to set aside award of appraisers of loss under a fire insurance policy, evi-
dence held not to show that the insurer’s appraiser was incompetent, interested, or par- -
tial, as ‘‘competent,”” when generally applied to arbitrators, does not mean ‘“expert.”
Home Ins. Co. v. Walter (Civ. App.) 230 S. W. 723.

108. Right to proceeds.—In an action on an insurance policy wherein the name of
the owner of the property insured was erroneously given, evidence held to support a
finding that the contract of insurance was in fact entered into between plaintiff and -
defendant company. Camden Fire Ins. Ass’n v. Wandell (Civ. App.) 195 S. W. 289.

That buyer of machinery, when he procured insurance, did not know of a stipula-
tion for insurance in favor of the sellers in a chattel mortgage given by buyer for
the purchase money, cannot be urged by a third lienholder, claiming proceeds of policy,
as a reason why ordinary rule as to estoppel by contract should not apply. Walter Con-
nally & Co. v. Hopkins (Civ. App.) 195 S. W. 656.

In absence of stipulation in the policy, a contract of fire insurance is personal to
insured, and does not indemnify the holder of a lien on the property insured. Id.

A chattel mortgage gives the mortgagee no lien upon proceeds of a fire insurance
policy upon the property, where the policy is taken by the debtor for his own protection.
Westchester Fire Ins. Co. v. Thomas Goggan & Bro. (Civ. App.) 203 S. W. 163,

Proceeds of life insurance policy is in nature of, and constitutes, personal property.
Murchison v. Murchison (Civ. App.) 203 S. W. 423.

Where the agent of an insurance company has authority to act for the company,
he may waive the provisions of the policy prescribing the mode to be pursued in changing
the beneficiary, and bind his principal by verbal contract changing the beneficiaries.
American Nat. Ins. Co. v. Wallace (Civ. App.) 210 S. W. 859,

Where agreement by a grantee and assignee of judgment debtor corporation to
advance money for ocomposition with its unsecured creditors was primarily between the
original lienholders and himself, rather than the corporation, whether the purchaser
at judicial sale can deduct from the amount paid to redeem from liens on properties
actually covered by his purchase the amount paid from insurance money received
for destruction of property acquired depends upon whether the destruction of the prop-
erty was before or after judicial sale. Houston v. Shear (Civ. App.) 210 S. W. 976.

Where the insurance policy taken out by the master is not one providing specially
for the benefit of injured employés, but is merely one indemnifying against liability,
the employé is not in privity with the parties thereto, and is without right to sue thereon.
Owens v. Jackson-Hinton Gin Co. (Civ. App.) 217 S. W. 762,
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110. —— Pollcy payable to mortgagee.—In an action on an insurance policy, where-
in the defendant alleges that the policy is payable in case of loss to a mortgagee, a
judgment for plaintiff was not erroneous, since the assured under the policy may main-
tain an action thereon in his own name, although the policy be payable to another.
Camden Fire Ins. Ass'n v. Wandell (Civ. App.) 195 S. 'W. 289.

As a general rule, if mortgagor is charged with duty of insuring for benefit of
mortgagee, mortgagee will have equitable lien upon money due on policy taken out
by mortgagor to extent of mortgagee’s interest in property destroyed. Walter Connally
& Co. v. Hopkins (Civ. App.) 195 S. W. 656.

A vendor’s lien claimant has no claim, because of stipulation in trust deed for in-
surance for his benefit, to insurance on machinery acquired after execution of such
trust deed, for the price of which a chattel mortgage was given containing a stipulation
for insurance in favor of the mortgagee, the seller of the machinery. Id4.

Stipulations in contract and chattel mortgage requiring mortgagor to insure property
jn favor of mortgagee, held to create lien in favor of mortgagee on proceeds of policy,
and not to transfer those proceeds to mortgagee. Id.

Where chattel mortgagee was entitled to lien on part of proceeds of insurance policy,
if proceeds of policy had not been exempt from garnishment, service of writ on insur-
ance company would have conferred on mortgagee right to such proceeds to extent
of their lien superior to right of holder of vendor’s lien. Id.

Under an agreement between mortgagee and mortgagor that the latter will insure
the property for the benefit of the mortgagee, the latter has an equitable lien on the
proceeds of the policy, even though the property itself was exempt from forced sale.
Mosley v. Stratton (Civ. App.) 203 S. W. 397.

111, —— Trustee.—In action involving right to proceeds of insurance policy cov-
ering machinery, as between sellers who claimed equitable lien under stipulations in
chattel mortgage for insurance in their favor, and a vendor’s lien claimant in whose
favor trust deed had been executed, evidence held not to sustain finding that trustee,
who was also agent of insurance company, after issuing policy, instead of delivering it,
retained possession in his capacity as trustee until after fire occurred. Walter Con-
nally & Co. v. Hopkins (Civ. App.) 195 8. W. 656.

113. —— Assignment of claim.—Where the consideration for assignment of pro-
ceeds of insurance policy was then existing indebtedness of assignor to assignee, as-
signee is not entitled to protection as innocent purchaser of claim evidenced by policy.
‘Walter Connally & Co. v. Hopkins (Civ. App.) 195 S. 'W. 656.

Contract for sale of machinery and purchase-money chattel mortgage construed,
and held that sellers had lien on proceeds of policy insuring machinery superior to
one holding vendor’s lien on land upon which machinery was situated, and who had an
assignment indorsed on policy, after a loss occurred. Id.

114, Time for payment.—Under by-law made part of a policy of accident insurance,
providing that payment shall become due and payable 90 days after receipt of proofs
provided for, and in case of liability in excess of $1,000, insurer reserved right to pay
such sum in five equal payments, where insurer did not exercise its option to pay in
installments within such 90 days, judgment for bulk sum of policy was not erroneous.
International Travelers’ Ass’'n v. Votaw (Civ. App.) 197 S. W. 237.

117. Subrogation of Insurer.—Where a fire policy was invalidated as to the mort-
gagor by his taking out additional insurance, but the insurer was required to pay the
loss to the mortgagee under an independent contract contained in the mortgage clause
of the policy after several years of litigation, held, that the insurance company was
subrogated to the mortgagee's rights to the extent of the mortgage debt at the time the
insurer should have paid the loss to the mortgagee. Home Ins. Co. v. Boatner (Civ.
App.) 218 S. w. 1097.

Insurer of goods destroyed by fault of railroad company is subrogated to rights
of assured to recover against railroad to extent to which insurer has been compelled
to pay. Hartford Fire Ins. Co. v. Triplett (Civ. App.) 223 S. W. 305.

118. Interest.—A demand is “liquidated,” to begin to carry interest, when the
amount due or to become due is fixed by law or by agreement between the parties.
Fire Ass’n of Philadelphia v. Strayhorn (Com. App.) 211 S. W. 447,

A fire insurer’s denial of liability matures the demand for loss or damages and
interest runs from the date of denial, regardless of whether 60 days has expired after
proofs of loss were furnished, and regardless of whether proofs of loss were waived.
Delaware Underwriters v. Brock, 109 Tex. 425, 211 8. W. 779.

121. Defenses in general.—Life insurance company’s liability on policy is not can-
celed because beneficiary named in policy feloniously kills insured. Murchison v. Murchi-
son (Civ. App.) 203 S. W. 423,

A bank may maintain a suit against a surety company to recover upon fidelity bonds
the amount of its cashier’'s defalcations, although the directors have already refunded
the money to the bank, the bank still retaining legal title to the bonds, and the surety
company claiming no defense under the bonds as against the directors, who are not
gi)énplaining. Southern Surety Co. v. Citizens’ State Bank of Hempstead (Civ. App.)

S. 'W. 556,

122. Defenses against mortgagee.—Insurer of piano, having paid amount of loss on
piano to insured after his notice to it to pay part to seller of piano, who retained mortgage
on piano, and after garnishment by seller, could not avail itself of plea of exemption
of such insurance proceeds, it having been waived by such debtor’s notice. Westchester
Fire Ins. Co. v. Thomas Goggan & Bro. (Civ. App.) 203 S. W. 163.
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124. Reinsurance.—Criminal acts of defendant fire insurance company’s general
agent, who reinsured fictitious dwelling with plaintiff fire insurance company as its agent,
and collected insurance for himself, held to create no liability against plaintiff, which
could recover amount paid on fraudulent proofs of loss. Rio Grande Fire Ins. Co. v.
Concordia Fire Ins. Co. (Civ. App.) 199 S. W. 824,

Reinsurer’s payment of amount of reinsurance to the insurer, upon proofs of loss
fraudulently made by agent, held a mutual mistake not entitling the insurer to retain the
money. Id. ’

The common acceptation of the term ‘reinsurance’” is to assume the obligation im-
posed by a policy of insurance. California State Life Ins. Co. v. Kring (Civ. App.) 208
S. W. 372,

A contract of one company assuming the liabilities of another company does not
constitute an issuance of a new policy upon the life of one dead at the date of such
contract, nor an extension of the period of limitation which had begun to run. Simmons
v. Western Indemnity Co. (Civ. App.) 210 S. W. 713.
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TITLE 72
INTEREST

Art, Art.
4973. Definition of *interest.” 4980. Contracts for a greater per cent.
4974. Legal interest. void.
4975. “Conventional interest.” 4981. Judgments to bear six per cent.
4976. Distinction between the two. when not otherwise stipulated.
4977. Six per cent. the legal rate. 4982. Double the amount of usurious inter-
4978, Six per cent. on open accounts, est recovered, when.

when. 4983. TUsury, how pleaded.

4979, Ten per cent. the conventional rate.

Article 4973. [3097] Definition of “interest.”

Cited, Barker v. Torrey, 69 Tex. 7, 4 S. W. 646; Fisher v. Hoover, 3 Civ. App. 81,
21 S. 'W. 930.

1. “Interest.”—‘Interest” is of three kinds, conventional interest, fixed by parties
in contract, legal interest, allowed by law when parties have not agreed upon rate,
and interest which is allowed as damagses for detention of money. Bell v. C, J. Ger-
lach & Bro. (Civ. App.) 205 S. W. 470.

2,3. Interest as damages—Indemnity for loss or injury.—If an injury to land is
temporary, the measure of damages is the amount necessary to repair the injuries and
place the land in the condition it was immediately preceding the injury, with interest.
Houston & T. C. R. Co. v. Wright (Civ. App.) 195 S. W. 605.

Measure of damages for permanent injuries to land held the difference between the
actual cash value immediately preceding and immediately after the injury with inter-
est. Id. )

In equity, interest is allowed in order to afford compensation, and is given or with-
held as under the circumstances of the case appears just. Bexar County v. Linden
(Civ. App.) 205 S. W. 478.

In an action against one obtaining goods by false pretenses, by fraudulent state-
ments as to his financial status, measure of damages is ordinarily the value of the
goods obtained, with 6 per cent. interest. Sanger Bros. v. Barrett (Civ. App.) 221 S.
W. 1087.

Interest from time of injury to abutting property from elevation of highway is al-
lowable as part of the damages, though at time of action they are unliquidated. Dallas
County v. Barr (Civ. App.) 231 S. W. 453,

4, —— Breach of contract.—Measure of damages for breach by purchaser of a
contract to purchase land is difference between price seller was to receive and market
value of land at date of breach, plus interest from date of such default. Runnells v.
Pruitt (Civ. App.) 204 S. W. 1017.

Interest, as such, cannot be recovered upon fixed amount due under express parol
contract, but is recoverable only as damages. Walker v. Alexander (Civ. App.) 212
S. W. 713. .

Where plaintiff and defendant, jointly interested in a fund placed in a bank, en-
tered into a contract whereby one of them was given control thereof for the purpose
of making payment of claims of certain third persons, such fund was a special fund,
and, when defendant refused to apply it in accordance with the agreement, he did more
than breach an ordinary contract for the payment of money in discharge of debt, and
should be held liable for all loss directly occasioned by his breach of contract, and
recovery should not be limited to the principal sum, with interest. Ferguson v. Mansfield
(Civ. App.) 215 8. W. 234.

In suit for unliquidated damages for a breach of contract, it was improper to add
to the verdict interest from date of breach, since interest, when allowed in such con-
tracts, is allowed as a part of the damages. Faulkner v. Reed (Civ. App.) 229 S. W. 945,

Interest on damages caused by buyer’s breach of an oil purchase contract are re-
coverable as an element of damages. Pierce Oil Corporation v. Gilmer Oil Co. (Civ.
App.) 230 S. W. 1116.

Repudiation of an oil contract by the purchaser gave the seller the right to treat
the contract as breached, and where the seller did this by selling the oil to other parties
the seller had the right immediately to sue for the breach and recover damages as of
that date, and interest on the difference between the resale and contract price was
properly allowed from that date, although under the contract the seller would not have
received payment for such oil until much later dates, the purchaser’s acts having made
necessary an antecedent ascertainment of the damages. Id.

5. —— Breach of warranty.——In an action for damages for breach of covenant
against incumbrances consisting of an outstanding lease of the granted property, in-
terest was properly allowed on the amount found by the jury as the a.s“nt by which
the value of the use and enjoyment of the land by the grantee was diminished by oc-
cupation of the premises by the lessee. Morriss v. Hesse (Civ. App.) 210 S. W. 710.

Upon a breach of warranty of soundness of a mule sold, the measure of damages is
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the difference between the mule’s value at the time of sale, with the defect or un-
soundness constituting the breach, and what would have been its value without such
defect, with interest thereon at 6 per cent. from date of sale. Fulwiler Electric Co. v.
Jinks McGee & Co. (Civ. App.) 211 S. W. 480.

8. Wrongful seizure under attachment or other writ.—See Hyway Motor Co. v.
Saulsbury (Civ. App.) 223 S. W. 322.

9. Conversion.—See Garcia v. Hernandez (Civ. App.) 226 S. W. 1099,

Where a bailee of property, as security for money loaned, sold and converted it, in-
terest could be allowed only upon the difference between the value of the property and
the amount loaned, instead of upon the total value of the property. Early-Foster Co. V.
Mid-Tex Oil Mills (Civ. App.) 208 S. W. 224,

10. Claim against carrier.—Amount of damage sustained by shipper of cattle
from carrier’s negligence in transit, plus 6 per cent. interest from date of loss, is correct
measure of shipper’s damage at date he recovers judgment against carrier. International
& G. N. Ry. Co. v. Reed (Civ. App.) 203 S. W. 410.

11, —— Rate and computation.—The only heir of deceased, as trustee, because
concealing a will making bequests to others and naming him as executor, and using the
property, became liable to them for the highest rate of interest allowed by law. Van
Orden v. Pitts (Com. App.) 206 S. W. 830.

Liability as trustee for highest rate of interest of sole heir of deceased, who, con-
cealing will naming other beneficiaries, used the property as his own, is limited to the
period from his discovery of the will to his death; the principal and interest at his
death becoming a claim against his estate. Id.

A demand is “liquidated’’ to begin to carry interest when the amount due or to
become due is fixed by law or by agreement between the parties. Fire Ass'n of Phila-
delphia v. Strayhorn (Com. App.) 211 S. W. 447.

12, —— Destruction of property.—If the value of land is totally destroyed by neg-
ligence or wrongful act, the owner is entitled to recover its actual cash value at the
time its value was destroyed, with legal interest. Houston & T. C. R. Co. v. Wright
(Civ. App.) 195 S. W. 605.

A party who recovers damages for destruction of property by fire is entitled to
interest on value of property from time of destruction. Wiess v. Gordon (Civ. App.,
209 S. 'W. 486.

Generally the measure of damages when a crop is totally destroyed, whether it
is matured or growing, is its market value, if it has one, at the time and at the place
it is destroyed, and legal interest thereon from the date of its destruction; and, when
the crop is partially destroyed, it is the difference between its market value if it had
one, as it stood immediately preceding and its market value immediately following the
injury with legal interest on the amount of such difference. Bowman & Blatz v. Raley
(Civ. App.) 210 S. W. 723.

The amount recoverable from a railroad for stock killed does not include interest.
St. Louis Southwestern Ry. Co. of Texas v. Post (Civ. App.) 220 8. W. 129,

16. Interest on recovery of money paid.—In suit to rescind contract to purchase
land and recover amount paid, measure of recovery is sum which plaintiff paid for land,
with 6 per cent. interest from payment. Rascoe v. Myre (Civ. App.) 202 S. W. 780.

Intervener’s suit being on an implied contract for reimbursement for what he had
paid, the interest to be recovered is the legal rate and not the rate stated in the
notes sued on. Miller v. Guaranty Trust & Banking Co. (Civ. App.) 207 S. W. 642.

Where purchaser of an interest in oil, gas, and mineral leasec recovered from the
seller a sum paid in advance to the seller for the interest, which the seller could not
convey, the purchaser was also entitled to interest on such sum from the date of its
payment. Wilcox v. Crawford (Civ. App.) 231 S. W. 1104.

19)/>. Interest on deposit with third person.—Where a vendor of land which was
subdivided into many different parcels agreed to deposit $50,000 with trustees to be paid
as bonus to the first railroad coming through the land, held that under the agreement
the vendor or his heirs were entitled to the interest on the fund during the time it
was held by the trustees, before a railroad was constructed. West Texas Bank & Trust
Co. v. Matlock (Com. App.) 212 S. W. 937.

20, Interest on Insurance, dividends and premiums.—See Home Life & Accident Co.
v. Orchard (Civ. App.) 227 S. W, 705.

A fire insurer’s denial of liability- matures the demand for loss or damages and
interest runs from the date of denial, regardless of whether 60 days has expired after
proofs of loss were furnished, and regardless of whether proofs of loss were waived.
Delaware Underwriters v. Brock, 109 Tex. 425, 211 8. W. 779.

25. Interest on note.—Upon a promise to pay with interest at a specified rate, in-
terest runs from the date of the instrument, and not maturity, as a matter of law.
Wilson v. Beaty (Civ. App.) 211 S. W. 524.

26. Interest on purchase price.—In action for purchase price of personalty, where
there is nothing to indicate with reasonable certainty date upon which personalty was
to be paid for, no interest should be allowed prior to judgment. Trevathan v. G. M.
Hall & Son (Civ. App.) 209 S. W. 447.

In action for purchase price of potatoes to be shipped by ecarrier, it was error to
allow a recovery for interest for any period of time prior to actual shipment or prior
to seller’s compliance with contract. Id.

A contract providing for execution of notes by purchaser at the time the property
was conveyed by warranty deed to her is not uncertain as to the date when interest
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begins, since upon a promise to pay with interest at a specified rate interest runs
from the date of the instrument, and not of maturity, as a matter of law. Wilson v.
Beaty (Civ. App.) 211 S, W. 524.

Where a purchaser, who was Induced by fraud to buy an oil lease in part payment for
which he executed notes bearing interest at a stipulated rate, thereafter elected to ratify
the contract by suing for damages for the deceit, he is liable for the interest on the
purchase-money notes as well as the principal, against which he is entitled to set off
the damages occasioned by the deceit. Pickrell v. Imperial Petroleum Co. (Civ. App.)
231 S. W. 412,

32. Tender of principal or Interest.—See United States Fidelity & Guaranty Ceo. of
Raltimore, Md., v. Parsons (Civ. App.) 226 S. W. 418. .

If the maker of a promissory note tenders an amount insufficient to discharge it in
tull, he does not stop the running of interest even on the sum tendered; it being not
a question of what he believes to be due, but of what is actually due. Barreda v. Mer-
chants’ Nat. Bank (Civ. App.) 206 S. W. 726.

A tender of payment not accepted cannot reduce the amount of interest recoverable
from the purchaser under an oil purchase contract, where the amount tendered was not
the full amount then owing, so that the seller was not bound to accept it, and where
it was not shown that the tender was kept good. Pierce Oil Corporation v. Gilmer Oil
Co. (Civ. App.) 230 S. W. 1116.

Art. 4974. [3098] “Legal interest.”

See Walker v. Alexander (Civ. App.) 212 S. W. T13.

Cited, Fisher v. Hoover, 3 Civ. App. 81, 21 S. W. 930; Bell v. C. J. Gerlach & Bro.
(Civ. App.) 205 S. W. 470; Yates v. Watson (Com. App.) 221 S. W. 966, affirming judg-
ment (Civ. App.) 187 S. W. 548.

Art. 4975. [3099] “Conventional interest.”

Cited, Fisher v. Hoover, 3 Civ. App. 81, 21 S. W. 930; Yates v. Watson (Com. App.)
221 S. 'W. 966.

Art. 4976. [3100] Distinction between legal and conventional rec-
ognized by law.

Cited, Fisher v. Hoover, 3 Civ. App. 81, 21 S. W, 930; Bell v, C. J. Gerlach & Bro.
(Civ. App.) 205 S. W. 470.

Art. 4977, [3101] Six per cent the legal rate.

See Walker v. Alexander (Civ. App.) 212 S. W. 713; DMNueces Hotel Co. v. Ring
(Civ. App.) 217 S, W. 255,

Cited, Fisher v. Hoover, 8 Civ. App. 81, 21 S. W. 930; Bell v. C. J. Gerlach & Bro.
(Civ. App.) 205 S. W. 470. .

Law not retroactive.—Act April 18, 1891, providing the rate of interest when none
is specified, is not retrospective, so as to affect causes of action theretofore accrued,
retroactive laws and laws impairing obligation of contracts being inhibited by Const.
art. 1, § 16. Landa v. Obert, 6 Civ. App. 620, 25 S. W. 342,

Liquldated damages.—Under this article, interest, although praved for, was not
recoverable in suit for damages under contract providing for $500 liquidated damages
for breach, and district court had no jurisdiction, amount in controversy being exactly
$600. Escue v. Hartley (Civ. App.) 202 S. W. 159.

Computation.—Where district attorney made payments of fees to county under duress,
he was entitled to interest from time of the payment, and not merely from the time
of demanding return of the money. Bexar County v. Linden (Civ. App.) 205 S. W. 478.

In buyer’s suit against seller for fraud, where considerable portion of sum paid by
buyer for repairs was expended during summer of 1915, and some installments of
price were paid as late as 1916, trial court improperly allowed buyer interest from
January 1, 1915, on all sums paid seller on price, and also on all sums paid out for re-
pairs. Texas Harvester Co. v. Wilson-Whaley Co. (Civ. App.) 210 S. W, 574.

Street paving certificate.—In judgment upon a street paving certificate a provision
that the aggregate sum of principal and interest should bear interest from its date at
the rate of 8 per cent. per annum and the attorney’s fees at 6 per cent. per annum was
erroneous so far as providing that interest should bear interest at 8§ per cent., and not
6 per cent.; that certificate not providing that past due interest should bear interest
at 8 per cent. Frankenstein v. Rushmore & Gowdy (Civ. App.) 217 S. W. 189.

Liability of guardian.—Under art. 4150, a guardian who neglected to invest or loan
surplus moneys in his hands belonging to his wards held liable for the principal and 10
per cent. interest as the highest legal rate thereon defined by art. 4977 not 4974, for the
time he neglected to invest. Yates v. Watson (Com. App.) 221 S. W. 966, affirming judg-
ment (Civ. App.) 18( S. W. 548.

Art. 4978. [3102] Six per cent on open accounts, when.

See Cooper v. Gordon (Civ. App.) 23 S. 'W. 608.
Cited, Fisher v. Hoover, 3 Civ. App. 81, 21 S. W, 930; Bell v. C. J. Gerlach & Bro.
(Civ. App.) 205 S. W. 470.
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“‘Open account.”—Suit to recover real estate sale commissions is not one upon an
“open account,” within this article. Walker v. Alexander (Civ. App.) 212 S. W. 713.

Computation.—Under this article, a judgment allowing interest in such case from
the date of the account will be modified to conform {o the statute, and the costs of
the appeal taxed to the appellee. Ft. Worth & D. C. Ry. Co. v. White (App.) 14 S.
W. 1068.

Art. 4979. [3103] Ten per cent the conventional rate.

Cited, Fisher v. Hoover, 3 Civ. App. 81, 21 S. W. 930.

In general.—Under Const. art. 5, § 16, county court had no jurisdiction of suit by
subscribers to corporate stock on defendant’s agreement to take stock off their hands
after year if not satisfied; interest in addition to $1,000 prayed for by plaintiffs being
merely damages, and contract not coming within this article. Bell v. C. J. Gerlach &
Bro. (Civ. App.) 205 S. W. 470.

The mere fact that an agent had authority in writing to make such a contract would
not make a written contract within this article. Id.

Alteration.—¥Where a duplicate contract for purchase of land reciting the purchase
price to be ‘‘one thousand one hundred dollars, payable fifteen dollars cash in hand
and monthly payments of ten dollars each, until the total amount of $1,100 has been paid,”
was altered by placing the words ‘‘including interest eight per cent.,’”’ after the words
“ten dollars each,” of which alteration the holder had notice, the instrument was in its
legal effect a forgery and unenforceable in law. Forrest v. Tobin (Civ. App.) 226 S. W. 466.

Art. 4980. [3104] Contracts for greater per cent void.

Cited, Bell v. C. J. Gerlach & Bro. (Civ. App.) 205 S. W. 470.

1. In general.—Any advantage or benefit exacted, which, added to interest reserved,
increases compensation received for loan to an amount in excess of the lawful interest,
constitutes usury. C. C. Slaughter Co. v. Eller (Civ. App.) 196 S. W. 704,

The right to lend money at interest is a creature of statute, and not an inherent
right. Juhan v. State, 86 Cr. R. 63, 216 S. W. 873.

The taking of interest, or as it was then called usury, was looked upon in early
times with great disfavor, and actually prohibited, not only by the old English law, but
by the Mosaic law of the Jews, and to this day the calling of lending money at interest
is subject to regulation. Id.

3. Intent.—A collateral transaction between borrower and lender, whereby lender
takes profit, will not render loan usurious when entered into in good faith and without
usurious intent. C. C. Slaughter Co. v. Eller (Civ. App.) 196 S. W. 704. .

In absence of express reservation of more than legal interest to establish usury, it
must be shown that there was a corrupt agreement or device to cover usury, and that it
was in full contemplation of parties. Id.

4, Loans in general.—A contract by which defendant, under the guise of purchase of
wages to be earned by the borrower in the future, charged 30 per centum a month
interest for a loan, is usurious, under Const. art. 16, § 1, fixing the maximum rate of
interest at 10 per centum. Cotton v. Cooper (Com. App.) 209 S. W. 135.

If the amount paid by the borrower to the lender in excess of legal interest was
intended as compensation for the use of money loaned, it is usury, regardless of what
manner or form or under what pretgnse cloaked. Hudmon v. Foster (Civ. App.) 210 S.
w. %62.

5. Bills, notes and other instruments for the payment of money.—Under the provision
that all contracts which directly or indirectly stipulate for a greater rate of interest
than permitted shall be ‘‘void and of no effect for the whole rate of interest,” a note
for $1,380 bearing interest at 12 per cent., the then permissive rate, the only consideration
received therefor by the maker being $1,200, is usurious. Gilder v. Hearne, 79 Tex. 120,
14 S. W. 1031,

Contract for extension of time of payment of note which provides means whereby
payee might keep informed of condition of business of maker, held not necessarily
usurious. (. C. Slaughter Co. v. Eller (Civ. App.) 196 S. W. 704.

Payments of money or property made by an indorser upon notes of a corporation, he
being a party to the notes, and to the corporation’s suit against the lender, constituted
usury, if thereby the lender obtained more than 10 per cent. per annum as compensa-
tion for the use of his money by the company. Sugg v. Smith (Civ. App.) 205 S. W. 363.

A note for §1,800, secured by deed of trust, bearing interest at 6% per cent, per
annum, payable annually, on principal until due, and 10 per cent. interest on principal
and interest after due until paid, together with an interest installment note for $148.80,
secured -by second deed of trust, reciting that it bore interest at 10 per cent. per annum
after due until paid, such second note representing the interest on the principal sum of
$1,800, calculated at 13% per cent. per annum for five years, the period of loan, held not
usurious. Shear Co. v. Hall (Civ. App.) 215 S. W. 567. .

6. Renewal note.—Usury in a note is not purged by giving a new note for the
balance due on the first, where the new note was not given in compromise or settlement
of claim of usury in the first note. Dean v. Maxfield (Civ. App.) 209 S. W. 466.

9, Extension of time on contract.—If, to compensate a vendor of land for giving
time on the purchase price, a sum is added to the agreed price greater than the per-
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mitted rate of interest, though such sum is incorporated as principal in the purchase-
money notes, the contract is usurious. Fisher v. Hoover, 3 Civ. App. 81, 21 8. W. 930.

If a transaction between a company, the indorser of its notes, and the payee, was in-
tended as compensation for the use of the pavee's money, and was more than 10 per cent.
per annum, the transaction was usurious, but if it was compensation for the payee’s
agreement to extend time for payment of the notes, it was not usurious. Sugg v. Smith
(Civ. App.) 205 S. W. 363.

10. Compound Iinterest.—A contract for the legal rate of interest during the time
of forbearance, and for interest upon interest thereafter, is not usurious. Shear Co. v.
jiall (Civ. App.) 215 S. W, 567, ]

13. Payment of installments of principal.—Contract of loan company extending $1,400
loan, to be repaid at 6 per cent. interest in 94 monthly payments of $21.42, is not usurious
on its face. Harrop v. National Loan & Investment Co. of Detroit, Mich. (Civ. App.)
204 S. W. 878.

14, Commissions.—Any usury in transaction by which parties arranging loan re-
tained 10 per cent. thereof would not be eliminated merely because certain of lenders
did not receive part of amount retained. Bomar v. Smith (Civ. App.) 195 S. W. 964.

Loan out of which lender retained 10 per cent. in addition to interest is usurious. Id.

Where one party to a written contract agreed to give $5,000 in stock of a corporation
to be organized by him, for services to be rendered by the other party in finding some
person who would make him a loan of 817,500, or a part thereof, and, if part, then to
advance the remainder, such contract will be enforced as against a claim of usury; no
fraud, accident, or mistake being alleged. Hudmon v. Foster (Civ. App.) 210 S. W, 262.

Where defendants did not loan or advance to the borrower any money but secured
other parties to do so, the amount paid them was not for the use or detention of money
helonging to them, and was therefore not interest, so as to be usurious. Id.

17V,. Purging contract of usury.—Contract may be purged of usury by subsequent
agreement. And where borrower gave lenders option to purchase property, and later
secured release from such agreement by giving his notes, any usurious element was
eliminated by later contract providing for cancellation of such notes if the borrower did
not redeem his property after foreclosure, and such property was not redeemed. Bomar
v. Smith (Civ. App.) 195 S. W. 964.

18. Rights and remedies of parties.—An agreement to extend the time of payment
of a note bearing 12 per cent. interest, in consideration of the payment by the maker of
the interest then due and 3 per cent. additional interest, discharges the iiability of the
cureties, without whose knowledge and consent it is made; the validity of the agree-
ment not being affected by arts. 4979, 4980. Mann v. Brown, 71 Tex. 241, 9 S. W. 111.

. The charging of usurious interest does not render unenforceable the agreement to
pay the principal. Watson v. Evans (Civ. App.) 195 S. W. 1170.

That a contract is usurious does not entirely discharge sureties, but they are liable
for principal. C. C. Slaughter Co. v. Eller (Civ. App.) 196 S. W. 704.

19. Application of payments.—Where notes, on their face, do not show usury,
and there is nothing to show that any payment was made on usurious interest, payment
will be applied to principal, and not to usury. Bowman v. Bailey (Civ. App.) 203 S. W, 922,

Where a contract was usurious, amounts paid as interest are by law applied to the
principal sum due. Cotton v. Cooper (Com. App.) 209 S. W, 135,

21. Rights and remedies of third persons—Assignees.—Where, at time claim for usury
was assigned, maker assignor had not paid any amount as interest on notes, and amount
paid did not exceed amount received from payee, lender, assignment amounted to nothing.
Bowman v, Bailey (Civ. App.) 203 S. W. 922.°

22, —— Party assuming to pay note or loan.—Plaintiff, who purchased automobile
mortgaged to secure notes and assumed notes, is in no position to plead usury, since
his liability arises from assumption of notes. Bowman v. Bailey (Civ. App.) 203 S. W. 922,

25. Penalties and forfeiture.—A contract, by which defendant, under the guise of
purchase of wages to be earned by the borrower in the future, charged 30 per centum a
month interest for a loan, is usurious, under Const. art, 16, § 1, fixing the maximum rate
of interest at 10 per centum, and under this article, is void as to the interest. Cotton
v. Cooper (Com. App.) 209 S. W. 135.

26. Who may plead.—Where borrowing companies conveyed all their property to the
tender to satisfy indebtedness, which was usurious, and the lender conveyed to a new
company formed to unify business of borrowing companies, the new company could not
avail itself of fact of usury in contract between lender and borrower companies, transac-
tion not constituting an ‘amalgamation,” ‘merger,”” or ‘“‘consolidation” of borrower
companies. Sugg v. Smith (Civ. App.) 2056 S. W. 363.

Plaintiffs not being parties to a usurious contract, and having acquired no rights
based upon such contract, the contract affords them no grounds for relief against de-
fendant, the lender under the contract. Id.

‘Where new company, as principal and stockholder, as surety, pursuant to transac-
tions between the old companies and a lender to them, agreed to pay indebtedness of old
companies to lender, new company and its stockholder, as against lender, are not entitled
to plead usury as to transactions between lender and old dissolved corporations. Id.

27. Waiver and estoppel.—-A claim founded upon usury may be compromised, settled,
and released. Dean v. Maxfield (Civ. App.) 209 S. W. 466.
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Art. 4981. [3105] Judgments, rate of interest on.

In general.—In action for breach of covenant against incumbrances, consisting of
retention of possession of the premises by a tenant of the vendor for several months
after the conveyance, it was improper to allow interest on the amount specially found
by the jury to be the value of the diminution of the use and enjoyment of the land
by such- occupancy from the date of the accrual of the cause of action therefor, there
being no jury finding awarding such interest; but interest on such amount was recover-
able only from the date of the judgment of the trial court on the finding. Morriss v.
Hesse (Com. App.) 231 S. W. 317. :

~ Judgment on contract.—Under Rev. St. 1879, art. 2980, providing that all judgrents
shall bear 8 per cent. interest, except when the contract upon which they are founded,
bears a specified rate greater than 8 per cent.,, but less than the highest rate allowed
by law, in which case the judgment shall bear the rate specified in the contract, it is
not error, when the contract provides for 5 per cent., to render judgment on such contract
for 5 per cent. until date of judgment, and 8 per cent. thereafter. Sheldon v. Martin
(Sup.) 8 S. W. 61.

Judgment on note.—Under Rev. St. 1879, art. 2980, providing that on contracts bearing
interest at more than 8 per cent. the judgment shall bear the same rate from its date,
a judgment on a note calling for 12 per cent. interest and 10 per cent. attorney’s fees 1Is
properly entered for the sum of principal, interest, and attorney’s fees, the whole to bear
12 per cent. interest from date. Llano Improvement Co. v. Watkins, 4 Civ. App. 428,
23 S. W. 612.

Where the note sued on provided for an interest rate of 10 per cent., the judgment
thereon properly bore interest at that rate from the judgment date under this article.
Stanton v. Security Bank & Trust Co. (Civ. App.) 232 S. W. 854.

Judgment on certificate of assessment.—A judgment upon a certificate of assessment
providing for 8 per cent. interest only bears 6 per cent. interest, in view of this article,
and art. 1011. Elmendorf v. City of San Antonio (Civ. App.) 223 S. W. 631.

Judgment for broker’s commission.—Under this article, all judgments not entered
upon contracts ascertaining rate of interest shall bear 6 per cent. per annum from date,
and a judgment for broker’s commission, bearing 8 per cent. was erroneous. Hodde v.
Malone Real Estate Co. (Civ. App.) 196 S. W, 347.

Art. 4982. May recover double usurious interest paid,

See Cotton v. Cooper (Com. App.) 209 S. W. 135. .

In general.—In view of Const. art. 16, § 11, as to interest and usury, this article,
authorizing recovery of double amount of usurious interest paid, did not abrogate existing
rule concerning application to principal of payments made upon usurious interest. Sugg
v. Smith (Civ. App.) 205 S. W. 363.

Election of remedies.—Under Const. art. 16, § 11, as to interest and usury, and this
article, authorizing recovery of double amount of usurious interest paid, in case of
usury debtor has election to sue for penalty, or to have amount paid as usurious interest
credited upon principal. Sugg v. Smith (Civ. App.) 205 S. W. 363.

Usurious interest—Necessity of payment.—Where there was nothing to show that
payments made were made on usurious interest, there could be no recovery of double
amount of usurious interest paid, as provided by this article. Bowman v. Bailey (Civ.
App.) 203 S. W. 922,

The mere claim of usurious interest in an account which had not been paid does
not subject the claimant to the statutory penalty for usury, which applies only where
usury is collected or received. Driscoll v. Dennis (Civ. App.) 220 S. W. 57o.

—— What is payment.—Under this article, taking by creditor under sale by virtue
of a mortgage in satisfaction of the usurious portion of the debt, was a payment,
entitling mortgagor to recover double interest. Farmers’ & Merchants’ State Bank of
BRallinger v. Cameron (Civ. App.) 203 S. W. 1167.

Usury is paid and received, allowing recovery of double penalty under this article,
where holder of usurious note secured by deed of trust, at trustee’s sale thereunder
bought for more than was due, excluding usury, and the full amount of the bid was cred-
ited on the note, and a deed was made by the trustee to the purchaser; the title to the
property thereby passing to him. Farmers’ & Merchants’ State Bank of Ballinger v. Cam-
eron (Com, App.) 231 S. W. 738.

—— Necessity that payment be pursuant to contract for usury.—The inclusion in an
account which had been paid of an amount representing interest above the legal rate
does not subject the party receiving it to the penalty for usury, where the other party
denied any contract to pay usurious Interest, since the penalty can be recovered only
on proof that the payment was received and accepted upon a contract for usurious in-
terest. Driscoll v. Dennis (Civ. App.) 220 S. W. 576.

Persons entltled to enforce penalties,—The maker of notes who has paid nothing
thereon cannot sue the payee for the penalty for charging usury imposed by this article,
where another has assumed payment of the notes; such action being maintainable only
by the party paying the usurious interest or his legal representatives. Burch v. First
Guaranty State Bank of Quanah (Civ. App.) 207 S. W. 552.

Actions for penaltles.—In action under this article, to recover a penalty for collec-
tion of usurious interest on notes, pald by plaintiff makers to defendant, since such
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payments did not inure to benefit of one who had signed notes as surety and paid nothing
thereon, he was not a necessary party. Dean v. Maxfield (Civ. App.) 209 S, W. 466.

In an action to recover statutory penalties for extorting usurious interest, under a
contract whereby defendants were to obtain $5,000 worth of stock for themselves for
providing, or finding others willing to provide, a loan of $17,500, evidence held to support
a finding that the contract was not usurious. Hudmon v. Foster (Civ. App.) 210 S. W. 262.

Evidence held not to establish payment of usurious interest so as to entitle plaintiff
to recover penalty under this article. Gunter v. Merchant (Com. App.) 213 S. W. 604.

A petition held to allege that defendant loaned plaintiffs $6,800 for one year, and
took their note for $8,000 incorporating therein $1,200 as interest for the use of $6,800,
and that the supplemental petition admits that they only paid on the note $6,600,
so that, usurious interest not having been actually paid, the- petition does not show a
cause of action for penalty for usury under this article. Id.

Art. 4983. [3107] Usury, how pleaded.

See Bexar Bldg. & Loan Ass’'n v. Robinson, 78 Tex. 163, 14 S. W. 227, 9 L. R. A. 292,
22 Am, St. Rep. 36.

Necessity of pleading usury.—Under direct provisions of this article, defense of usury
must be interposed by special plea under oath. Bomar v. Smith (Civ. App.y 195 8.
W. 964,

Usury being a defense which is required to be specifically pleaded, such issue can-
not be raised for the first time in a suit to set aside the judgment on a note asserted
to be usurious. Chandler v. Young (Civ. App.) 216 S. W. 484.

Sufficiency of pleading.—Petition for statutory pendlty for collecting and receiving
usurious interest held not subject to general demurrer. Dean v. Maxfield (Civ. App.)
209 S. W. 466. .

Sufficiency of verification.—Under this article, a plea of usury set up by several co-
defendants, but verified by one who refuses to join in it, or to avail himself of it, {s bad.
Cherryhomes v. Carter, 66 Tex. 166, 18 S. W. 443.
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Art. 4991 IRRIGATION AND OTHER WATER RIGHTS (Title 73
TITLE 73
IRRIGATION AND OTHER WATER RIGHTS
Chap. Chap.

4. Fresh water supply districts.

5. Conservation and reclamation dis-
tricts.

6. Power plants,

1. Regulating the mode of irrigation and
the use of water.
2. Water improvement districts.
3. Water control and preservation dis-
tricts.

CHAPTER ONE
REGULATING THE MODE OF IRRIGATION AND THE USE

OF WATER
Art. Art.
4991, Conservation and development of 5002c. No discrimination against users.
natural resources. 5002e. Permanent water right and ease-
4992. Certain waters declared state prop- ment,
erty; purposes for which waters  5002f. Regulation of rates; discrimination;
may be diverted; owner of mining complaint; deposit.
land to have prior right on appli- 5002hh. Power to fix rates.
cation therefor. 5002i. Appeal; supersedeas.
4993, Storage or diversion; vested rights 500Zkk. Petition to district court from de-
: not prejudiced. cision, etc., of board; appeal to
4994, Purposes of appropriation. appellate court.
4995. Priority of appropriation; who deem- 5002kkk. Trials under preceding article.

5004a. Eminent domain; application to
board; institution of proceedings
by board.

ed an appropriator; this act not
to work a forfeiture of rights ac-
quired under declaration of appro-

priation duly acted upon; forfei-
ture.

4996¢. Persons desiring to appropriate wa-
ter shall make application to board
of water engineers; requisites of
application; map; no application
required in certain cases.

49961-4996s. [Repealed.]

4999a. Time limit for construction of reser-
voirs; extension; fee.

5001dd. Ascertainment of quantities of wa-~
ter required.

5001ff. Fees for permits.

5001fff. Fees, how paid.

500111, Corporations may sell or lease wa-
ter or water rights; lien; obliga-
tion under contracts; priority of
appropriators not affected.

5001p. Injunction authorized.

5002. Formation of corporations author-
ized.
5002a. Same; sale or lease of water and

water rights; compliance with stat-
ute.

5009, 5009a. [Repealed.]
501le. Alienation of land required, etc.
5011ff. Preference lien upon crops raised on
land irrigated.
5011ss. Construction of gates, breakwaters,
dams or dikes in tide waters to
prevent pollution of fresh water.
5011t. Diversion of surface waters; reme-
dies; provisos.
50111%4f. Board to determine relative rights
of claimants to waters; taking
testimony; transfer of cases from
courts to board.
Notice of completion of testimony;
inspection by claimants.
5011%%jj. Contest of claims; notice.
501111, Examination of stream or water
supply; measurements; map.
50111%1l. Findings of fact and determina-
tion; rights determined; certified
copy sent to counties through
which stream flows.
5011%uu. Recognition of riparian rights.
5011%v. Not to affect vested rights.

5011%51.

5002b. Persons entitled to use water.

Article 4991. [3115] Conservation and development of natural re-
sources.—The conservation and development of all of the natural re-
sources of this State, including the control, storing, preservation and
distribution of its storm and flood waters, the waters of its rivers and
streams for irrigation, power and all other useful purposes; the rec-
lamation and irrigation of its arid, semi-arid and other lands needing
irrigation: the reclamation and drainage of its overflowed lands, and
other lands needing drainage; the conservation and development of
its forest, water and hydro-electric power, the navigation of its in-
land and coastal waters, and the preservation and conservation of all
such natural resources of the State are each and all hereby declared
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public rights and duties. [Acts 1895, p. 25; Acts 1913, p. 358, § 1;
Acts 1917, 35th Leg., ch. 88, § 1; Acts 1921, 37th Leg., ch. 124, § 1]

Took effect 90 davs after March 12, 1921, date of adjournment.

See Knight v. Oldham (Civ. App.) 210 S. W. 567.

Art. 4992. [3116] Certain waters declared state property; pur-
poses for which waters may be diverted; owner of mining land to have
prior right on application therefor.—The waters of the ordinary flow and
underflow and tides of every flowing river or natural stream, of all lakes,
bays or arms of the Gulf of Mexico, and the storm, flood or rain waters
of every river or natural stream, canyon, ravine, depression or watershed.
within the State of Texas, are hereby declared to be the property of
the State, and the right to the use thereof may be acquired by appropria-
tion in the manner and for the uses and purposes hereinafter provided,
and may be taken or diverted from its natural channel ior any of the
purposes expressed in this Act. Provided that when an application is
made for appropriation of such water {for mining purposes, the owner of
the land through which the water flows and which is to be appropriated
shall have the prior right to appropriate same, and shall be permitted to
exercise such right although such owner may not have made application
prior to such application by another, and such owner shall have only ten
days after notice of application to appropriate such water in which to
exercise his prior right to appropriate, which he shall do by written ap-
plication filed with the Board of Water Engineers within such time.
[Acts 1895, p. 25; Acts 1913, p. 358, § 2; Acts 1917, 35th Leg., ch. 88, §
2; Acts 1921, 37th Leg., ch. 124, § 2.]

Art. 4993, [3117] Storage or diversion; vested rights not preju-
diced.—The waters described in the preceding section may be held or
stored by dams, in lakes or reservoirs, or diverted by means of canals,
ditches, intakes, pumping plants, or other works constructed by any
person, corporation, association of persons, or irrigation district created
under the Statutes, for the purpose of irrigation, mining, milling, manu-
facturing, the development of power, the construction and operation of
waterworks for cities and towns, or for stock raising, the waters of any
arm or inlet of the Gulf of Mexico, or of any salt water bay, may be
changed from salt to sweet or fresh water, and held or stored by dams,
dikes, or other structure, and taken or diverted for any of the purposes
expressed in this chapter. Provided that nothing in this Act shall preju-
dice vested private rights. [Acts 1895, p. 25; Acts 1913, p. 338, § 3;
Acts 1917, 35th Leg., ch. 88, § 3; Acts 1921, 37th Leg., ch. 124, § 3.]

In general.—The act of 1895 relative to the diversion of waters from streams does
not preclude the acquisition of prescriptive rights in view of the express authorization
of diversion by the consent of the owners, as the presumed grant necessarily includes
consent. Martin v. Burr (Sup.) 228 S, W. 543,

The act of 1895 relative to the diversion of water from streams does not repeal
the statute of limitations of four years as applied to suits involving the rights of private
riparian owners. Id.

Art. 4994. [3118] Purposes of appropriation.

In general.—That federal government, under ‘‘McAdoo statute,” was exercising super-
vision over defendant's line of railway, would not enlarge defendant’s right to trespass
upon plaintiff's land and take water from a stream thereon, since even sovereign cannot
exercise right of eminent domain, except by condemnation under due process of law.
King v. Schaff (Civ. App.) 204 S. W. 1039.

Art. 4995. [3119] Priority of appropriation; who deemed an ap-
propriator; this act not to work a forfeiture of rights acquired under
declaration of appropriation duly acted upon; forfeiture.

Pres_criptive right.—Evidence held to show prior appropriation and use by defendants
an their vendors of one head of water for irrigation for a period of more than 10 years.
Kountz v. Carpenter (Civ. App.) 206 §. W. 109.
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An upper riparian proprietor may, by prescription for 10 years, acquire the right to
use the waters of a running stream in a special way and in excess of the right arising
from ownership of his land to the injury and detriment of lower riparian proprietors.
Martin v. Burr (Sup.) 228 S. W. 543.

—— Notice of claim.—Though prescription does not begin to run in favor of a
riparian owner diverting water to the detriment of lower owner until the party against
whom the prescriptive right is claimed has notice, constructive notice has the same
effect as actual notice. Martin v. Burr (Sup.) 228 S. W. 543,

—— Tacking.—Deeds to land, together with all rights and appurtenances thereto,
connected the grantee with the grantor’'s claim of right to divert water from a stream,
though the right was inchoate and had not ripened into a prescriptive right. Martin v.
Burr (Sup.) 228 S. W. 543.

~— Continuity of use.—The use of water from a strea.m whenever the user needs it
from time to time will support a prescriptive right to divert the water, and the con-
tinuity of the use is not broken because of the omission to use the water when not needed
by the user. Martin v. Burr (Sup.) 228 S, W. 543.

—— Interruption.—Where, after defendants’ use of water for irrigation purposes for
14 years, plaintiff began using the excess water running through defendants’ ditches,
such use did not destroy defendants’ already acquired prescriptive title to all of such
water, or prevent the continued running of the statute of limitations. Kountz v. Car-
penter (Civ. App.) 206 S. W. 109.

Limitations applicable.—The right to the use of water for irrigation runs with and
is appurtenant to the land, and hence, like land, is subject to the 10-year sta.tute of
limitations. Xountz v. Carpenter (Civ. App.) 206 S. W. 109.

Art. 4996¢c. Persons desiring to appropriate water shall make ap-
plication to board of water engineers; requisites of application; map;
no application required in certain cases.

Permit necessary.—A municipal corporation, owning a waterworks system, is not
entitled to injunctian restraining others from using water from a stream, unless it shows'
that it has that right as a riparian owner, or by limitations, or by permit, under arts.
5107—1 to 5107—105 with reference to use of public water. Miller v. City of Ballinger
(Civ. App.) 204 S. W, 1173.

Arts. 4996/-4996s. [Repealed.]
Art. 4996m cited, United States Fidelity & Guaranty Co. of Baltimore, Md., v. Lowry
(Civ. App.) 219 S. W. 222,

Art. 4999a. Time limit for construction of reservoirs; extension;
fee.—Whenever the State Board of Water Engineers shall grant a permit
for the use of water which use contemplates the construction of a stor-
age reservoir, they shall fix the time actual construction work shall be
commenced thereon not to exceed two years from the granting of such
permit and such time limit may be extended by order of said Board up-
on the payment of such fees as the said Board may fix not to exceed the
sum of one thousand dollars. [Acts 1920, 36th Leg. 3d C. S,, ch. 46, § 3.]

Explanatory.—Took effect 90 days after June 18, 1920, date of adjournment. Sec.
4 repeals all laws in conflict.

Art. 5001dd. Ascertainment of quantities of water required.

Validity.—This article, empowering board of water engineers to determine the
amount of irrigation water necessary for land, and to fix the rates to be charged for de-
livery, is not so lacking in mutuality of remedies, and does not so completely fail to
make estoppel by judgment of the board mutual, as to be inoperative and without force.
Knight v. Oldham (Civ. App.) 210 S. W. 567.

Decree of board.—A decree of the board of water engineers that an irrigation com-
pany be not required to furnish any land with water which cannot be supplied by grav-
ity flow from the canals of the company does not absolve the company from its duty of
furnishing water to its canals, but does absolve it from again pumping the water from
the canals onto the lands to be irrigated. Nueces Valley Irr. Co. v. Howard (Civ. App.)
206 S. W. 576.

Art. 5001ff. Fees for permits.—That the fees to be paid for filing
in the office of the State Board of Water Engineers of dpplications for
permits for the storage, diversion and use of water shall not exceed the
sum of six thousand dollars for any one such apphcatlon permit or proj-
ect. [Acts 1920, 36th Leg. 3d C. S, ch. 46, § 1.]
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Art. 5001fff. Fees, how paid.—The fees provided by law to be paid
to the State Board of Water Engineers upon applications for permits for
the storage, diversion and use of water for any and all statutory purposes
when such fees exceed one thousand dollars shall be paid as follows:

One-tenth shall be paid when the application is filed.

One-tenth shall be paid within thirty days after notice is mailed the
applicant that the permit is granted. The balance shall be paid be-
fore the use of water is commenced under the permit; and a failure to
so pay same shall annul such permit. [Id., § 2.]

Explanatery.—Act took effect 90 days after June 18, 1920, date of adjournment.
Sec. 4 repeals all laws in conflict.

Art. 5001]l. Corporations may sell or lease water or water rights;
lien; obligation under contracts; priority of appropriators not affected.

Representations by lessee.—Plaintiff’s representation to lessor when procuring lease
of water rights that he would build a refinery near said land within a reasonable time,
held not misrepresentation of fact, but contractual in its nature, and not of itself a
basis for cancellation of lease, unless made to deceive and cheat lessor,”and with no in-
tention on plaintiff’s part to perform. Osborn v. Texas Pac. Coal & Oil Co. (Civ. App.)
229 S. 'W. 359.

Rights of purchaser of irrigated lands.—The fact that a water company actually and
voluntarily delivered more water than was called for in a contract, without extra
charge, had no binding effect on water company in favor of a subsequent purchaser of
irrigated lands, who had knowledge thereof. Rowles v. Hadden (Civ. App.) 210 S. W.
251.

Art. 5001p. Injunction authorized.

Right to .injunction.—A municipal corporation, owning a waterworks system, is not
entitled to injunction restraining others from using water from a stream, unless it
shows that it has that right as a riparian owner, or by limitations, or by permit, under
arts. 5107—1 to 5107—105, with reference to use of public water. DMiller v. City of Bal-
linger (Civ. App.) 204 S. W. 1173,

Art. 5002. [3125] Formation of corporations authorized.

See Knight v. Oldham (Civ. App.) 210 S. W. 567.

Obligations assumed.—The purpose of permitting incorporation under this article.
is to enable the corporation to furnish water for irrigation to those entitled to the same;
and while this can be done by contract, those owning or holding a possessory right or
title to land adjoining or contiguous to canal, are entitled to water at a just and rea-
sonable rate, regardless of contract. American Rio Grande Land & Irrigation Co. v.
Mercedes Plantation Co. (Com. App.) 208 S. W. 904.

Defendant irrigation company, organized under this article, was, without contract,
obligated to deliver water to plaintiff for the purpose of irrigating the latter’s lands ad-
jacent or contiguous to defendant’s canal upon reasonable demand, reasonable terms,
and within the ability of defendant to supply the same by the exercise of reasonable
diligence. Id.

Irrigation companies and those under whom they hold are quasi public service cor-
porations, required to perform their duty to the public when paid therefor. Edinburg
Irr. Co. v. Paschen (Civ. App.) 223 S. W. 329.

Limitation of ilability.—Defendant irrigation company, organized under this article,
cannot by contract limit its liability for failure to furnish water to land adjacent to its
canals to an arbitrary amount, regardless of damage. American Rio Grande Land &
Irrigation Co. v. Mercedes Plantation Co. (Com. App.) 208 S. W. 904.

Provision of contract of defendant irrigation company, organized under this article,
that it should not be liable for more than $10 per acre for failure to supply water, was
unreasonable and void. Id.

Art. 5002a. [3125] Same; sale or lease of water and water rights;
compliance with statute.

See Knight v. Oldham (Civ. App.) 210 S. W. 567.

Art. 5002b. [3125] Persons entitled to use water.

See Knight v. Oldham (Civ. App.) 210 S. W. 567.

Right to water at reasonable rate.—In an action to compel a public water supply
company to furnish water for irrigation purposes at a stated price, evidence held to
show that plaintiff had acquired a right to receive water at a reasonable rate from the

plant prior to a receiver’s sale wherein plaintiff’s easements were alleged to have been
sold. McBride v. United Irr. Co. (Civ. App.) 211 S. W. 498.
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Duty to supply water.—Since this article provides that all persons holding a pos-
sessory right to land adjoining an irrigation plant can compel the furnishing of water
to irrigate crops, the duty to furnish water is statutory and can be enforced by manda-
mus. Dunbar v. Texas Irr. Co. (Civ. App.) 195 S. W. 614.

Public irrigation company’s legal liability to furnish water for irrigable and culti-
vated lands contiguous to canals, when requested to do so by one in rightful posses-
sion, rendered it liable, for violation of duty, for damages proximately caused to land-
%;vner or possessor. Louisiana Rio Grande Canal Co. v. Frazier (Civ. App.) 196 S.

. 210.

An irrigation company, being a quasi public concern, vested with the power of emi-
nent domain and obligated to furnish water for irrigation, must, when water in its res-
ervoir is so low as to prevent the flow to its canals by gravity, supply such water to
its canals by pumping. Nueces Valley Irr. Co. v. Howard (Civ. App.) 206 S. W. 575.

A notice to defendant irrigation company by plaintiff, entitled to be supplied with
water, that it had about 100 acres of cabbage that would need irrigation, was not a due
demand for water for a specific tract, as required by the rules of the company. Amer-
ican Rio Grande Land & Irrigation Co. v. Mercedes Plantation Co. (Com. App.) 208
S. W. 904.

Substantial compliance with rule of defendant irrigation company, requiring appli-
cations for water to state the number of acres to be irrigated and the location of the
same, was a condition precedent to the right to water. Id.

In a proceeding to compel an irrigation plant to supply water at reasonable rates
for irrigation purposes, evidence held not to support a finding that the president and
owner of the irrigation plant was an innocent purchaser without notice of plaintiff’'s
rights. McBride v. United Irr. Co. (Civ. App.) 211 S. 'W. 498.

An irrigation company cannot defend suit for mandatory injunction to compel it to
furnish water to landowners as contracted by setting up that it has sold and continues
to sell more land than it can reasonably put water upon. Edinburg Irr. Co. v. Paschen
(Civ. App.) 223 S. W, 329.

Contracts to supply water.—Under contract of landowner to raise a rice crop, and
water company to furnish water for irrigation, it to be owner of one-fifth of crop when
threshed and sacked, it was the owner of a fifth interest. though landowner stored all
in his name. Blair v. Colorado Canal Co. (Civ. App.) 203 S. W. 176.

Landowners holding contracts of irrigation company to supply water to their lands
were not affected by published notice in receivership proceedings against company to
present claims, though such notices are binding on parties having claims against prop-
erty of company in receivership, proceedings not having been instituted to affect rights
of landowners. Edinburg Irr. Co. v. Paschen (Civ. App.) 223 S. W. 329.

Liabitity for breach.—The proper basis for determination of damage for loss of crop
of cabbage, due to failure to supply water for irrigation, was the value of the yield when
matured and ready for sale. American Rio Grande Land & Irrigation Co. v. Mercedes
Plantation Co. (Com. App.) 208 S. W. 904,

Contract between landowner and water supply companyv, requiring the company to
furnish irrigation contracts to purchasers of land from such owner, and providing that
the owner was to sell stock of water company by adding the price of the stock to the
purchase price of the land sold by it for a specified commission, held insufficient to
make owner of land liable to purchaser for water company’s breach of irrigation con-
tract on the ground that they were so closely allied as to be jointly liable. Harper v.
Lott Town & Improvement Co. (Com. App.) 228 S, W. 188.

Art. 5002c. [3125] No discrimination against users.

Cited, Kohler v. United Irr. Co. (Civ. App.) 222 S. W. 337.

Right to water at reasonable rate.—Though public irrigation company is obligated
by law to furnish owner of land contiguous to canal with water, this article exonerates
company from liability if it is shown that landowner had no contract for water, and
others had contracts, and all water was used for those holding contracts. Louisiana Rio
Grande Canal Co. v. Frazier (Civ. App.) 196 S. W. 210.

An irrigation company, by its contracts with landowners, having fixed rates for land,
the court, in suit by other owners of like lands to compel the company to furnish wa-
ter as its predecessor had contracted, could require it to comply with its obligations on
the same terms as to rates as the other lands without invading rate-making power of
Legislature. Edinburg Irr. Co. v. Paschen (Civ. App.) 223 S. W. 329,

Appeal from decision of board fixing rates.—See note under art. 5002jj.

Art. 5002e. [3125] Permanent water right and easement.
See Kohler v. United Irr. Co. (Civ. App.) 222 8. W. 337.

Water rights are easements.—Water in canals for irrigation purposes is real estate,
and landowner’s right to the use of a portion thereof is a servitude upon such real es-
tate. Mudge v. Hughes (Civ. App.) 212 S, W. 819.

Water rights originally granted to landowners are easements carved out of the fee
simple of an irrigation system, attached to the respective tracts, appurtenant thereto.
and part thereof from execution and delivery of the deeds conveying the rights, under
this article. FEdinburg Irr. Co. v. Paschen (Civ. App.) 223 S. W. 329.
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Art. 5002f. Regulation of rates; discrimination; complaint; de-
posit.

Cited, Kohler v. United Irr. Co. (Civ. App.) 222 S. W. 337.

Pleading.—~Where landowners intervened in receivership proceedings against irriga-
tion company after sale of plant under order of court, and alleged water rights under
contract with former owner, the court will not pass upon such question as against pur-
chaser, where interveners did not plead an application to board of water engineers to fix
water rates. McHenry v. Bankers’ Trust Co. (Civ. App.) 206 S. W. 560.

Jurisdiction of board.—State board of water engineers, by this article, has power
and authority to determine the amount of irrigation water necessary for lands, and to fix
the rates to be charged for delivery. Knight v. Oldham (Civ. App.) 210 S. W. 567.

Irrigation company not organized under art. 5002, which privately acquired and own-
ed its waters, lands, ditches, canals, etc., without invoking power of condemnation pro-
vided for in statute, held in vjew of arts. 5011%uu, 5011%v, not subject to control of
state board of water engineers under this article, so that, if purchasers from the com-
pany had any rights against its successors, it was by virtue of their contracts, enforce-
able only by the courts. Id.

Appeal from decision of board fixing rates.—See note under art. 5002jj.

Art. 5002hh. Power to fix rates.—The said Board shall have power
and authority and it shall be its duty to fix reasonable rates for the fur-
nishing of water for the purposes or any purpose mentioned in this Chap-
ter. [Acts 1918, 35th Leg. 4th C. S, ch. 55, § 1 (§ 61a).]

Added to Acts 1917, 35th Leg., ch. 88, as § 6la.

Validity.—This article, empowering board of water engineers to determine the
amount of irrigation water necessary for land. and to fix the rates to be charged for
delivery, is not so lacking in mutuality of remedies and does not so completely fail to

make estoppel by judgment of the board mutual as to be inoperative and without force.
Knight v.'Oldham (Civ. App.) 210 S. W. 567.

Art. 5002i. Appeal; supersedeas.

Cited, Kohler v. United Irr. Co. (Civ. App.) 222 S. W. 337.
Appeal from decision of board fixing rates.—See note under art. 5002j3.

Art. 5002kk. Petition to district court from decision, etc., of board;
appeal to appellate court—If any person, firm, association of persons,
or corporations engaged in furnishing water, or other persons at inter-
est be dissatisfied with the decision of any rate, charge, order or Act of
regulation adopted by the Board, such dissatisfied company or party
may file a petition setting forth the particular cause or causes of objection
to such decision, act, rule, rate, charge or order, or to either or all of
them, in a District Court of Travis County, Texas, against said Board as
defendant. Said Action shall have precedence over all other causes on
the docket of a different nature, and shall be tried and determined as oth-
er civil causes in said Court. Any party to said action may appeal to
the Appellate Court having jurisdiction of said cause; and said appeal
shall be at once returnable to said Appellate Court at any term thereof;
said action so appealed shall have precedence in said Appellate Court
of all causes of a different character therein pending; provided that if
the Court be in session at the time such right of action accrues, the suit
may be filed during such term and stand ready for trial after ten days
notice. [Acts 1918, 35th Leg. 4th C. S., ch. 55, § 1 (§ 64a).]

Added to Acts 1917, 35th Leg., ch. 88, as § 64a.

Appeal from decision of board fixing rates.—Landowners entitled to water rights un-
der contract with irrigation company had no right to appeal from decision of board of
water engineers fixing rates, to district court of county in which the irrigation syvstem
was located, art. 5002i having no application to such an appeal, in view of arts. 5002c,
5002f; their remedy, under this article, being a suit in district court of Travis county
to set aside the rates so fixed. XKohler v. United Irr. Co. (Civ. App.) 222 S. W. 337.

Art. 5002kkk. Trials under preceding article.—In all trials under the
foregoing article the burden of proof shall rest upon the plaintiff, who
must show by clear and satisfactory evidence that the rates, regulations,
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acts, orders or charges complained of are unreasonable and unjust to it
or them. [Id., (§ 64b).]

Added to Acts 1917, 35th Leg., ch, 88, as § 64b.
Took effect 90 days after March 27, 1918, date of adjournment.

Art. 5004a. Eminent domain; application to board; institution of
proceedings by board.
Cited, Millhollon v. Stanton Independent School Dist. (Civ. App.) 221 S. W. 1109.

Arts. 5009, 5009a. [Repealed.]
Art. 5009 cited, American Type Founders’ Co. v. Nichols, 110 Tex. 4, 214 S. W. 301.

Art. 5011e. Alienation of land required, etc.

Publlc policy as to acquisition of lands by irrigation companies.—The public policy
of the state being determined by the enactments of the Legislature, it cannot be said,
in view of this article, that it is against the public policy of the state for an irrigation
company to acquire land. Westbrook v. Missouri-Texas Land & Irrigation Co. (Civ.
App.) 195 S. W, 1154.

Art. 1177, forbidding the acquisition of lands by corporations whose main purpose is
the acquisition of land, and this article, as to incorporation of irrigation companies, per-
mitting such companies to acquire land, are not irreconcilable, and art. 1177 does not
impliedly repeal this article. Id.

Art. 5011ff. Preference lien upon crops raised on land irrigated.

Validity.—Statute giving priority to a lien created by tenant over lien of landlord
held valid. Dunbar v. Texas Irr. Co. (Civ. App.) 195 8. W. 614.

Priority of lien.—Lien on crops given irrigation company furnishing water by this
article, held superior to landlord’s lien under art. 5475. Texas Bank & Trust Co. of
Beaumont v. Smith (Civ. App.) 195 8. W. 617; Dunbar v. Texas Irr. Co. (Civ. App.)
195 S. W. 614, . ,

Since the landlord’s lien is given by statute, the Legislature may restrict it as it
deems best for the public interest or entirely abolish it, and no vested right of the land-
lord is invaded by a statute authorizing a tenant to create a lien upon a crop superior
to any lien in favor of the landlord. Dunbar v. Texas Irr. Co. (Civ, App.) 195 S. W, 6d4.

This article gives a preferred lien to an irrigation company furnishing water to one
entitled to compel it to furnish water, upon the crops raised under such irrigation and
against all persons asserting a lien of any kind against the crop. Id.

Under this article, irrigation company furnishing water to tenant held to have lien
superior to mortgagee who loaned money for purpose of producing crops. Texas Bank
& Trust Co. of Beaumont v. Smith (Civ. App.) 195 S. W. 617.

Lien for water furnished tenant.—Under the prior statute, a lien exists in favor of
the irrigation company, though it furnishes the water under contract with the tenant,
since the word ‘“owner’’ includes a person having a possessory right to the land. Texas
Bank & Trust Co. of Beaumont v. Smith (Civ. App.) 195 8. W. 617; Dunbar v. Texas
Irr. Co. (Civ. App.) 195 S. W. 614,

Art. 5011ss. Construction of gates, breakwaters, dams or dikes in
tide waters to prevent pollution of fresh water—Persons, associations
of persons, corporations or districts, operating under the statutes of Tex-
as relating to irrigation, are hereby authorized, (subject to the condi-
tions and regulations which may be required or prescribed by the au-
thorities of the United States Government in respect to navigation), to
construct such gates or breakwaters, dams or dikes, with gates, as may
be required in any waters wholly in the State of Texas where gulf tides
ebb and flow to prevent the pollution of the fresh water of any stream,
river or bayou, through ebb and flow of salt tides from the Gulf of Mexico
and to conserve such fresh water in a condition fit for irrigation; provid-
ed that such work shall, in every case, be done so as not to obstruct nav-
igation by any vessels operated on such waterway, and provided that in
every case where gates are required to avoid obstruction of navigation,
such persons, association, corporation or district responsible for the con-
struction shall at all times keep a competent person at such gates to oper-
ate same when required for purposes of navigation; provided further
that such dam, dike or breakwater hereby authorized shall not be placed
at any point in such waters, except where the gulf tides ebb and flow.
and not so as to obstruct the flow of fresh water to any appropriator or
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riparian owner below on the same stream. [Acts 1918, 35th Leg. 4th
C.S,ch. 35§ 1]

Took effect March 30, 1918.

Art. 5011t. Diversion of surface waters; remedies; provisos.

Cited, Wilkerson v. Garrett (Civ. App.) 229 S. W. 666.

Right to repel surface water.—By express provision of this article, the natural flow
of surface water may not be diverted in such manner as to damage the property of
another. Bevers v. Hughes (Civ. App.) 195 S. W. 651.

Common-law rule that owner of land may for his own protection divert natural
surface water, although it results in injury to land of his neighbor, has been changed
by this article. Hester v. McAdams (Civ. App.) 203 S. W. 121.

—— Incidental to erection of building.—That erection of building, or excavation
therefor, may divert slightly water falling on lot or lots to be used in connection with
building, does not constitute diversion of natural flow of surface water as prohibited by
this article. Shamburger v. Scheurrer (Civ. App.) 198 S. W. 1069.

Art. 50111,f. Board to determine relative rights of claimants to
waters; taking testimony; transfer of cases from courts to board.

Constitutionality.—This article, requiring the Board of Water Engineers to deter-
mine the relative rights of claimants to waters of any stream, art. 5011%jj, authorizing
a contest of the rights of persons submitting evidence to the board, and art. 501130,
requiring the board to make an order of determination, undertake to empower the board
to adjudicate vested water rights and to give its determination when not appealed from
the effect of a judgment and violate Const. art. 2, § 1, dividing the powers of government
into three departments, etc., and article 5, § 1, vesting the judicial power in the courts.
Board of Water Engineers v. McKnignt (Sup.) 229 S, W. 301; McKnight v. Pecos &
Toyah Lake Irr. Co. (Civ. App.) 207 S. W. 599.

This article, authorizing the Board of Water Engineers to determine and adjudicate
water rights, is not saved from invalidity by the provision that any person dissatisfied
may appeal to the court for a trial de novo, nor by the provision of art. 50113v that
nothing therein shall affect, impair, or destroy vested rights, as the subject-matter of
the determinations and orders provided for are vested rights. Board of Water Engineers
v. McKnight (Sup.) 229 S. W. 301.

Art. 5011%4i. Notice of completion of testimony; inspection by
claimants.

See McKnight v. Pecos & Toyah Lake Irr. Co, (Civ. App.) 207 S. W. 599.

Art. 501114jj. Contest of claims; notice.

Constitutionality.—Art. 501114f, requiring the Board of Water Engineers to deter-
mine the relative rights of claimants to waters of any stream, this article, authorizing
a contest of the rights of persons submitting evidence to the board, and art. 501131, re-
quiring the board to make an order of determination, undertake to empower the board to
adjudicate vested water rights and to give its determination when not appealed from the
effect of a judgment and violate Const. art. 2, § 1, dividing the powers of government in-
to three departments, etc., and article 5, § 1, vesting the judicial power in the courts.
Board of Water Engineers v. McKnight (Sup.) 229 S. W. 301.

Art. 501114/, Examination of stream or water supply; measure-
ments; map.

In general.—On the facts appearing in a proceeding by landowners to enjoin an ir-
rigation company from interfering with their operation of the company’s plant based
on an agreement whereby they were to organize an irrigation district and buy the plant
and water appropriations, held that contract was terminated when by this article, right
to organize district was made certain and landowners failed to organize district. Port-
erville Irr. Co. v. Goodrich (Civ. App.) 202 S. W. 745.

Art. 5011140, Findings of fact and determination; rights determin-
ed; certified copy sent to counties through which stream flows.

. Constitutionality.—Art. 50111f, requiring the Board of Water Engineers to deter-
mine the relative rights of claimants to waters of any stream, art. 50111%jj, authorizing
a (_:o.ntest of the rights of persons submitting evidence to the board, and this article, re-
quiring the board to make an order of determination, undertake to empower the board
to adjudicate vested water rights and to give its determination when not appealed from
the effect of a judgment and violate Const. art. 2, § 1, dividing the powers of govern-
ment into three departments, etc., and article 5, § 1, vesting the judicial power in the
courts. Board of Water IIngineers v. McKnight (Civ. App.) 2290 S. W. 301; McKnight
V. Pecos & Toyah Lake Irr. Co. (Civ. App.) 207 S. W. 599.
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Art. 5011%4uu. Recognition of riparian rights.
See Knight v. Oldham (Civ. App.) 210 S. W. 567.

Art. 501114v. Not to affect vested rights.

See Knight v. Oldham (Civ. App.) 210 S. W. 567.
Cited, Grogan v. City of Brownwood (Civ. App.) 214 S. W. 532; Board of Water
Engineers v. McKnight (Sup.) 229 S. 'W. 301.

DECISIONS RELATING TO SUBJECT IN GENERAL

Liabilities of railroad companies, see notes under art. 6495.

Powers, rights and liabilities of cities, see notes under art. 865.

Rights of riparian owners.—Although plaintiff, who owned land on both sides of
stream, had consented for a consideration to defendant’s taking water through pipes on
plaintiff's land, where consideration had failed, plaintiff would have the right to prevent
defendant’s use of pipes. King v. Schaff (Civ. App.) 204 S. W, 1039.

Water in canals for irrigation purposes is real estate and landowner’s right to the
use of a portion thereof is a servitude upon such real estate. Mudge v. Hughes (Civ.
App.) 212 S. W. 819.

A riparian proprietor cannot rightfully take water for the operation of a railroad in
such quantities as to materially reduce the volume of a stream to the detriment of the
lower riparian proprietors. Martin v. Burr (Sup.) 228 S. 'W. 543.

Upper riparian owners cannot lawfully use the waters of a flowing stream for irri-
gation when such use materially interferes with the supply required to meet the rea-
sonable domestic needs of lower riparian owners, including water for stock. 1Id.
Navigable waters.—Channel of navigable stream held in state so that riparian
proprietor cannot complain that a municipality dammed such stream under authority of
state. Moore v. City of Dallas (Civ. App.) 200 S. W. 870.

Although stream running through plaintiff’s land was navigable, defendant would
not have the right to trespass upon plaintiff’s land in order to take water from the
stream, regardless of method employed. King v. Schaff (Civ. App.) 204 S. W. 1039.

Although stream running through plaintiff’s land was navigable, plaintiff had the
right to use water therefrom for domestic purposes or natural wants, so long as such
use was reasonable, regardless of effect upon lower riparian owners. Id.

The general rule is that the right of a riparian owner to the use of the waters of a
navigable stream for domestic purposes is superior to the right of a similar owner to
use them for irrigation. Grogan v. City of Brownwood (Civ. App.) 214 S. W. 532,

Accretion.—Where receding of river and consequent accretion of land are gradual
and slow, added land becomes part of adjoining land. Rosetti v. Camille (Civ. App.)
199 S. W. 526.

Rights under grants and conveyances.—Where a landowner who had operated a
small waterworks system from a well on his property sold the well and surrounding
land to plaintiff, agreeing that plaintiff might use the pipes so long as he would supply
the landowner with water, held that, as the contract would expire upon plaintiff’s fail-
ure to furnish the landowner with water, upon the wearing out of the pipes, or on the
death of either party, it cannot be deemed invalid because it might continue indefinite-
ly, at the option of plaintiff; for where a contract is not revocable at the will of either
party, or otherwise limited, it is presumed to be permanent, etc. Foster v. Wright (Civ.
App.) 217 S. 'W. 1090.

Actions to establish or protect rights.—Measure of plaintiff’s damage by erection of
dam impounding waters of a stream upon which his land abutted held difference be-
tween value of his land immediately before and after injury. Moore v. City of Dallas
(Civ. App.) 200 S. W. 870. ’

In action for diversion of surface water onto plaintiff’s land, where there was no
allegation that defendant had caused such diverted water to augment the flow of water
from other land being drained by ditch between such land and plaintiff’s land to such
extent as to cause water to overflow onto plaintiff’s land, defendant was entitled to
have submitted to jury special issue as to whether jury was able to ascertain the pro-
portion of the loss, if any, caused by surface water from such other land which had not
flowed over defendant’s land, since in such case defendant was liable only for the portion
of the injury caused by the water diverted by it, and was entitled to judgment in its
favor if the jury was unable to ascertain the amount of the proportion of injury. Hous-
ton & T. C. R. Co. v. Hanson (Civ. App.) 227 S. W. 375.

In action for injuries from overflow of surface waters caused by defendant’s obstruc-
tion of a natural waterway by his construction of an embankment and insufficient di-
verting ditch, an instruction that if, by plaintiffs’ cleaning out and changing ditches on
their land the natural flow of the water was narrowed or changed, and that such con-
struction and diversion proximately caused ‘‘or contributed to’’ the accumulation of wa-
ter and the overflowing and damage to plaintiffs’ land and crops, to find for defendant,
was error, as denying to plaintiffs a recovery, although their ditches and levees were
not the proximate and sole producing cause of the overflow, for, although defendant was
entitied to show in mitigation that his ditch and levee were not the cause of all the dam-
ages, he would be liable for all damages resulting from his acts. Frazier v. Rollins (Civ.
App.) 230 S. W. 874,

Right to repel surface water.—Company owning rice irrigation canal right of way
was protected by the common-law immunity of a fee-simple owner from liability for
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damages in repelling surface water, and would be liable for obstructing the natural flow
of surface water only if it did something in the construction or operation of its canal
that amounted to an undue exercise of dominion. Old River Co. v. Barber (Civ. App.)
210 S. W, 758.

In Texas the common-law rule obtains that, surface water being considered a com-
mon enemy, any owner of land has the right to protect himself against it and to do
anything upon his own premises with that end in view, so long as what he does amounts
to no more than a due exercise of dominion over his own premises. Id.

Where grant to rice irrigation canal company of right of way for canal did not re-
quire the company to construct drains or openings in its canal, its operation of the canal
without doing so did not render it liable for damages for surface water impeded and
Backed upon the premises of another by the canal embankment; nor would the com-
pany be liable because it failed to cut its canal to allow escape of such surface water
after being requested to do so by such landowner. Id. .

A landowner is liable in compensatory damages for the construction of dams and
ditches on his land so as to concentrate surface water and discharge it on the land of
another. Wilkerson v. Garrett (Civ. App.) 229 S. W. 666.

Where landowner by construction of dams and ditches on his land has concentrated
surface water and discharged it on the land of another, the injured party is not only
entitled to damages, but may abate the nuisance, Id.

Where a landowner built a dam on his land to obstruct the flow of waters from a
hill diverting them from a former course, and opened a new ditch casting all the water
which would have gone across his land into a drain that ran across plaintiff’'s land,
such action constituted a flagrant invasion of the rights of plaintiff. Id.

While a landowner may use proper means to protect his land from water, he must
not use his neighbor’'s land nor his own in such a manner as to destroy or deteriorate
the property of another nor interfere with the lawful use or enjoyment thereof. Id.

Liability for injury to property.—All parties contributing to overflowing of land with
surface water held liable jointly or severally when acts of different parties are concur-
rent and not plainly separable. Houston & T. C.'R. Co. v. Wright (Civ. App.) 195 S.
W. 605.

The fact that the dam constructed by defendants on their property and the ditch
therefrom discharged more water and discharged it more rapidly on plaintiffs’ land, over
which the surface water from defendants’ land naturally flowed, does not impose lia-
bility on plaintiffs. Isbell v. Lennox (Civ. App.) 224 S. W. 524.

Where a landowner constructed a dam on his property concentrating surface wa-
ter and discharging it on plaintiff’s land, and thereafter sold the land to another, who
built the dam higher, dug new ditches, and cleaned out the old ones, thus increasing
the flow of surface water, such purchaser thereby made the nuisance his own and be-
came liable for all damages caused by it after his connection therewith. Wilkerson v.
Garrett (Civ. App.) 229 S. W, 666.

CHAPTER TWO
WATER IMPROVEMENT DISTRICTS

Art. Art.
H012-5107. [Repealed.] 5107—19. Same; order excluding non-ir-
5107—1, Commissioners’ court may es- rigable land; effect.
tablish districts; boundaries; 5107—21. Powers of board of directors;
powers; petition and proceed- employés; general manager:
ings thereon. contracts; contracts  with
5107—4, Appeal to district court; certif- TUnited States; levy of tax:
ication of result. district as federal fiscal
5107—6. Notice of election. agent.
5107—T1. Election, how conducted; bal- 5107—23. District may sue and be. sued:
lots. judicial notice of district;
5107—8. List of property tax payers to contracts.
be furnished for judges of 5107—24. Construction of works; acqui-
election; oath of voters. sition of right of way by con-
5107—9. Return and canvass of election; demnation or otherwise; pur-
B directors. chase of established works:
9107—10. Orders establishing  district; conveyance to United States.
name and number; change of 5107—25. Duties of assessor and collec-
. name; number created. tor; assessment of lands:
5107—13. Organization of directors; quo- listing of lands not rendered
- rum. by owners.
5107—15. Assessor and collector; bond: 5107—33. Compensation of members and
qualifications; compensation; secretary.
additional bond; duties; ad- 5107—41. Lien for taxes delinquent; sale
ditional compensation; depu- of land.
. ties. 5107-—41a. District shall not become party
5107—17. Exclusion of land from district; to pre-existing contracts;
petition of owner. statute of limitations; pre-
5107—18. Same; notice. existing liens.
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Art.
5107—45.

5107—486.

5107—50a.

5107—563.

§107—54.
5107—57.

5107—58.

5107—61.
5107—66.
5107—617.
3107—68.
5107—69.

£107—70.
5107—171.

5107—T2.
5107—76.
5107—T79.
5107—80.
5107—81.

£107—82.

5107—83.
5107—85.

5107—86.
5107—87.

5107-—89.
5107—92.

5107—95.

IRRIGATION AND OTHER WATER RIGHTS

Suit for delinquent taxes; em-
ployment of attorney; peti-
tion; precedence over other
cases.

Same; parties
sale in parcels;
proceeds.

[Repealed.] .

Order for election to determine
question of issuance of bonds
and making of contract with
United States.

Notice of election.

Returns of election; canvass
and declaration of result.

and process;
disposition of

Order for issuance of bonds;
amount of bonds; additional
bonds; election.

Validation of bonds; form of
suit; notice.

Record of bonds kept by county
clerk.

Sale of bonds; exchange of
bonds for property, work, etc.

Construction and maintenance
fund.

Levy of tax to pay ‘interest on
bonds and to create a sinking
fund; in case of contract with
United States.

Interest and sinking fund.

Maintenance and operating
fund.

Terms of office of district offi-
cers.

Vacancies in board of directors;
order for election.

District, when and how dissolv-
ed; debts, how collected, etc.

Districts in two or more coun-
ties; how established.

Same; Board of Water Engi-
neers shall designate county
Jjudge to canvass vote; re-
turns and certificates of re-
sult to designated judge; cer-
tificate of election issued to
directors.

Same; board of directors shall
proceed as in districts com-
posed of single county; dis-
trict as body corporate.

Lands in adjoining county may
be included; notice of election.

Contracts, how let; notice;
contracts with United States.

Bidders to receive copies of re-
ports and profiles; bids, how
made, etc.

Contracts to conform to act;
how executed, filed and re-
corded.

Contracts to contain specifica-
tions; supervision; reports of
engineer; bridges and culverts
across railroads.

Duties of directors; inspection;
payment of contract price;
contracts with partial pay-
ments.

Persons desiring to receive wa-
ter to furnish statement; di-
rectors to estimate expense;
expense, how paid; assess-
ments; contracts with users;
borrowing money; liens; in-
terest; delinquents; contracts
with United States.

(Title 73

Art.

5107—96. Notice of additional assess-
ments.

5107—100. District depositories.

5107—108. Power to construct works for
irrigation of lands, etc.; au-
thority of directors.

5107—118. Election in town, city or mu-
nicipal corporation within dis-
trict; separate canvass of re-
sult; district not to include
town, etc., when.

5107—119. Maintenance charges, how fix-
ed; measuring devices.

5107—120. Contract with city or town to
supply water.

5107—121. Consolidation of districts; elec-
tion; procedure; taxes; debts;
officers.

5107—122. Repeal.

5107—122a. Mode of taxation in case of ex-
tension or consolidation of
districts.

5107—122b. Location of office of directors
where towns are excluded
from district.

5107—122c. Mode of assessment for taxa-
tion in district constituted a
conservation and reclamation
district.

5107—122d4. Commissioners of appraisement.

5107—122e. Same; notice to and proceed-
ings of commissioners.

5107—122f. Same; assessment and report
of commissioners; compensa-
tion.

5107—122g. Same; proceedings on report;
objections; notice of hearing.

5107—122h. Same; exceptions; decision;
costs; record.

5107—122i, Same; basis for levy of tax;
process for witnesses.

5107—122j. Election to determine mode of

assessment of tax.
5107—122k. Apportionment and assessment
of benefits in districts oper-
ating wunder contract with
United States; notice and

hearing.
5107—122]. Contracts for sale of water
power privileges; reserving

supply for irrigation and oth-
er purposes.

5107—122m. Districts operating wunder ad
valorem basis of taxation
may adopt assessment and
equalization plan; mode of
assessment; compensation of
tax collector; remedies of se-
curity holders; appeal; dis-
tricts embracing two or more

. counties.

5107—122n. Sale of surplus water.

5107—1220. Water improvement district
which is also a conservation
and reclamation district may
hold election to impose limi-
tation on debt or bond issue;
completion of works.

5107—122p. Former proceedings validated.

5107—122pp. Districts may maintain suits.

5107—122q. Districts may sue to protect
water supply.

5107—122qq. State Board of Water Engi-
neers constituted a commis-
sion to investigate feasibility

* of projects involving issuance

of bonds.
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Articles 5012-5107. [Repealed.]

Art. 5065, cited in State v. Settegast (Civ. App.) 227 S. W. 253.

Constitutionality.~—Acts 29th Leg. c. 122, 8§ 34, 48, providing for assessments in ir-
rigation districts organized under the act, in addition to bonds that may be issued, can-
not be held invalid simply because limitations under Const. art. 3, § 52, as to amount of
obligations that district may assume, are not stated in the sections; the constitutional
limitations being binding, though not stated. These sections were not intended to au-
thorize additional taxation within the constitutional sense of that term, but to author-
ize assessments based on property benefits, and are ineffectual in that they do not pro-
vide for any hearing for determination of benefits accruing to property upon which as-
sessments are made. White v. Fahring (Civ. App.) 212 S, W. 193.

Const. art. 3, § 52, authorizing the granting of credit by the district for the construc-
tion and maintenance of pools, lakes, reservoirs, dams, canals, and waterways for the
purpose of irrigation, authorizes an act of the Legislature (Acts 29th Leg. c. 122) per-
mitting irrigation districts to issue bonds for the purpose of constructing irrigation
works, and acquiring the necessary property and rights therefor, and for the operation
of an irrigation plant. Id.

The Legislature having by timely enactment (Acts 33d Leg. c. 172, § 72 [Vernon’s
Savles’ Ann. Civ. St. 1914, art. 5107—72]) remedied the defect in Acts 29th Leg. c. 122,
§ 20, fixing terms of office of members of board of directors of irrigation districts at four
vears, contrary to Const. art. 16, § 30, before any of the directors of district in question
had served two years, and having in express terms validated districts created under the

., act of 1905, and the acts of the directors and officers of such districts, no one can com-
plain of section 20. Id.

The $2,000 indebtedness for organization purposes of irrigation districts authorized
by Acts 29th Leg. c. 122, § 50, is to be paid out of assessments which can only be made
after being authorized by two-thirds of the voters of the district, and the section, when
so construed, is not in violation of Const. art. 3, § 52, as to two-thirds vote being re-
quired to lend credit of district. Id.

Forfeiture of corporate existence of district.—Evidence held to show due diligence on
the part of an irrigation district organized under Acts 29th Leg. c. 122, to carry out the
purpose of its organization, so that its legal existence had not been forfeited on that
account. White v. Fahring (Civ. App.) 212 S. W. 193.

Art. 5107—1. Commissioners’ Court may establish districts;
boundaries; powers; petition and proceedings therein—The county
commissioners’ court of any county in this State at any regular or called
session thereof may establish one or more water improvement districts
in their respective counties, or parts of such districts therein, in the man-
ner hereinafter provided. Such districts may or may not include within
their boundaries villages, towns, cities and municipal corporations, or
any part thereof, but no land shall be at the same time included within
the boundaries of more than one water improvement district created
under this Act. Such districts when so established may make improve-
ments or may purchase improvements already existing, or may purchase
improvements and make additions thereto, and may issue bonds in pay-
ment therefor, as herein provided. Such districts being authorized to
provide for the irrigation of the land included therein, and when oper-
ating under Section 59 of Article 16 of the Constitution, furnish water
for domestic, power and commercial purposes. Such districts may be
formed for corporation with the United States under the Federal Rec-
lamation Laws for the purpose of the construction of irrigation works,
including drainage works, necessary to maintain the irrigability of the
land for the purchase, extension operation or maintenance of constructed
works or for the assumption, as principal or guarantor, of indebtedness
to the United States on account of district lands.

_The petition herein provided for to be presented to the county com-
missioners’ court shall be signed by a majority in number of the holders
of title to the lands situated within the proposed district and representing
a majority in value of the lands therein as indicated by the county tax
rolls; provided, however, that such petition shall be sufficient if same
1= signed by fifty holders of title or evidence of title to the land situated
within the proposed district, in the event that the number of such land
owners should be greater than fifty in number. Upon presentation to
the Commissioners’ court either at a regular or special session, of a peti-
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tion as herein provided, praying for the establishment of a water im-
provement district, setting forth the boundaries thereof and designating
a name for the district, the commissioners court shall set the same for
hearing at some regular or special session to be held not less than fifteen
days nor more than forty days from the presentation of said petition.
The Clerk of said court shall issue a notice of the said hearing, giving
the date and place of hearing, and a copy of the order of the court set-
ting same for hearing. Said notice shall be directed to the sheriff of
the county requiring him to serve the notice in the manner provided
by law. Said notice shall be sufficient if it contains the matter herein
provided, and all persons interested shall take notice of the boundaries
of said district as set out in the petition and may inspect same by ex-
amining the same in the office of the clerk of said court.

The sheriff shall execute said notice by posting true copies thereof
in three public places within said proposed district and one at the court-
house door of the county, or on the bulletin board used for public no-
tices at the county courthouse. Said notices shall be posted for ten full
days prior to the date of said hearing. Said notice shall also be pub-"
lished in a newspaper of general circulation in the county, if a newspaper
is published therein, one time and at least five days prior to such hearing.
The sheriff shall make due return of a true copy of said notice, showing
the time when and the places where such notice was posted and pub-
lished. The said return to be delivered to the clerk of the commissioners
court, and to be recorded in the minutes of said court.

The duties herein imposed upon the clerk and sheriff may be per-
formed by them acting by themselves or their deputies as provided by
law for other similar duties. When conditions may make desirable, the
petition herein provided for may be signed and presented to the court
in several copies. When such petition is so presented in more than one
copy the clerk shall file all such copies and shall make a true copy there-
of, including a list of all those who have signed the several copies, and
certify thereto and file same. Such certified copy shall be considered
the petition in all other proceedings provided for by this Act.

Water improvement districts to be organized as provided herein are
defined districts under the authority granted by Section 52 of Article
3 of the Constitution of the State. [Acts 1905, p. 235; Acts 1913, p. 380, §
1; Acts 1917, 35th Leg., ch. 87, § 1; Acts 1919, 36th Leg. 2d C. S,, ch.
28, § 1.

,F_'§xpla:!'latory.—Acts 1919, 36th Leg. 2d C. S., ch. 28, § 1, amends §§ 1, 7-10, 13, 17, 19,
23, 33, 53, 56, 57, 60, 65, 70, 80, and 108 of Acts 1917, 35th Leg., ch. 87, and § 15 of said
act, as amended by Acts 1918, 35th Leg. 4th C. S, ch. 53, § 1, and adds sections 118a,
119, 120, and 121.

See 1918 Supp., arts. 601614-6016l%4c, as to newspaper publication instead of posting;
Peyton Creek Irr. Dist. v. White (Civ. App.) 230 S. W. 1060.

Art. 5107—4. Appeal to district court; certification of result.—If at
the hearing provided for in Section 3 of this Act [1918 Supp., Art.
5107—3], the court shall enter an order granting or refusing the petition
for the organization of said district at the cost of petitioners, then in that
event the petitioners, or any one or more of them, or any one owning
land in such district, may appeal from said order to the District Court,
provided, however, any such appeal shall only be taken in the event
notice thereof is filed with said County Commissioners’ Court at the time
of said hearing, and that same is perfected by filing with the clerk of said
court an appeal bond in a sum of not less than $2,000.00 or more than
$5,000.00, to be fixed by said County Commissioners’ Court, payable to
the County Judge for the benefit of adverse parties, at the time notice of
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appeal is given, and said bond shall be filed with the clerk of said court
within ten days thereafter. In the event of such appeal said cause shall
be tried under the rules prescribed for practice in the District Court, and
to be de novo, and the clerk of the Commissioners’ Court shall transfer
to the clerk of the District Court within ten days from the date of
filing of an appeal bond such judgment and all records filed with the
County Commissioners’ Court, and it shall be unnecessary to file any
other additional pleadings in said cause. The final judgment on appeal
shall be certified to the Commissioners’ Court for their action within ten
days after same has become final. [Acts 1913, p. 380, § 4; Acts 1917,
35th Leg., ch. 87, § 4; Acts 1921, 37th Leg. ch. 13,§ 1 (§4).]

Art. 5107—6. Notice of election.
See 1918 Supp., arts. 60161%-60161%c, as to newspaper publication instead of posting.

Art. 5107—7. Conduct of election; ballots.—The manner of con-
ducting elections herein provided for shall be governed by the general
election laws of the State, except as herein otherwise provided. At such
elections none but resident property tax payers who are qualified voters
under the laws of the State shall be entitled to vote. The county com-
missioners court shall at the time of ordering said first election by an
order entéred of record, create said proposed district, or the part thereof
within said county, into one or more election precincts and shall name
a polling place in each voting precinct, and shall appoint two judges
and two clerks for each polling place, one of the judges to be designated
as presiding judge. If said officers so selected fail to serve, his place shall
be filled in the manner provided by the general election laws. The court
shall order printed one and a half times as many ballots for said election
as there are estimated to be qualified voters within such district. Said
ballots for said first election shall have printed thereon substantially the
following : “For Water Improvement District” and “Against Water Im-
provement District,” and said ballot shall contain five blank lines on
which to write names “of the persons voted for, for the office of director,
with a heading “For Directors, five to be elected.” No other matter shall
be placed on said ballot except the heading “Official Ballot.”

The election precincts herein provided to be created shall be and con-
tinue the election precincts of said district until changed by an order of
the board of directors. [Acts 1913, p. 380, § 7; Acts 1917, 35th Leg.,
ch. 87,§ 7; Acts 1919, 36th Leg. 2d C. S, ch. 28,8 1 (§ 7).]

Art. 5107—8. List of property tax payers to be furnished for judges
of election; oath of voters.—It shall be the duty of the tax collector
of the county before a water improvement district is formed, and of the
tax collector of the district after its organization, to make a certified list
of the property tax payers of said district, or part thereof in the county,
and to furnish same to the officers of the election of each polling place,
and before any person is entitled to vote at any election under this Act
his name must appear in said certified list of property tax payers; pro-
vided, however, that a qualified voter who is a property tax payer in said
district or proposed district, and whose name does not appear upon said
list, shall be entitled to vote if he shall first take the following oath, to
be administered by an election judge and which the judges of the clection
are authorized to administer; “I do solemnly swear (Or affirm) that I
am a.qualiﬁed voter under the laws of the State of Texas, and that I am
a resident property tax payer of ———— (inserting the name of the dis-
trict) and I did not acquire such property prior to this election for the
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purpose of voting, but I am a bona fide property taxpayer.” [Acts
1913, p. 380, § 8; Acts 1917, 35th Leg., ch. 87, § 8; Acts 1919, 36th Leg.
2d C. S, ch. 28,81 (§8).]

Art. 5107—9. Returns and canvass of election; directors.—The offi-
cers of the election shall make returns for each polling place in the same
manner as provided by law for general elections, and the county com-
missioners court shall canvass said returns in the manner provided by
law. If a majority of said votes be cast in favor of the organization of
said district, then the court shall declare the result of said election in
favor of the establishment of said district and shall enter same in the
minutes of said court. The cotirt shall also canvass the votes for direc-
tors and declare the election of the five persons receiving the highest
number of votes for said office; provided, that should it be found that
two or more persons had received the same number of votes so as to
make it a tie for the office between them, then the said court shall select
one of said persons to fill such position. In the event said district is com-
posed of territory lying in two or more counties the said returns shall
be canvassed and the result declared as hereinafter provided. [Acts
1913, p. 380, § 9; Acts 1917, 35th Leg., ch. 87, § 9; Acts 1919, 36th Leg.
2d C. S, ch, 28,81 (8§9).]

Art. 5107—10. Order for establishment of district; name and num-
ber of district; change of name; number created.—If the result of said
election be in favor of the establishment of the district, the county com-
missioners court shall make and enter in the minutes of said court an
_order setting forth' facts substantially as follows: “In the matter of the
petition of , and others praying for.the establishment of a water
improvement district, as in said petition described, and named: X
be it known that an election was called for that purpose in said district,
and held on the day A. D. 19—, and a majority of the
resident tax payers voting thereat voted in favor of the creation of said
district. Now, therefore, it is declared that said district has been legally
established under the name of with the following metes and
bounds: (here copy description of boundaries.)”

When a district is created including territory in two or more coun-
ties the officer charged with the duty of declaring result of said election
shall use substantially the same form.

All districts lying wholly in one county shall include in its name the
name of the county in which it is located as a part of its name, and
shall be numbered consecutively as created and established. A district
lyxng partly in two or more counties may include the names of said coun-
ties in its name or may adopt any appropriate name.

The numbers of districts created hereafter shall not conflict with the
numbers of irrigation or water improvement districts heretofore created,
but shall be consecutively continued, and when a district lying in two
or more counties has adopted a number as part of its name such number
shall not be the same as that of any other district in either of said coun-
ties, and the numbers of districts created in either of said counties shall
not conflict therewith. [Acts 1913, p. 380, § 10; Acts 1917, 35th Leg.,
ch. 87,8 10; Acts 1919, 36th Leg. 2d C. S.,ch. 28, § 1 (§ 10).]

Art. 5107—13. Organization of directors; quorum.—The directors
of such district shall organize by electing one of their number as pres-
ident and one as secretary. The directors may elect a president pro tem,
and a secretary prq tem, to act in the absence or inability of the pres-
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ident or secretary. Any three directors shall constitute a quorum at any
meeting, and a concurrence of three shall be sufficient in all matters
pertaining to the business of the district except the letting of construc-
tion contracts and the drawing of warrants on the depository, which
shall require the concurrence of four of such directors; provided, how-
ever, warrants to pay the current expenses, salaries, and labor and ma-
terial accounts, may be drawn by an officer or employee, designated by
standing order of the directors, when such accounts have been con-
tracted and ordered paid by the directors. [Acts 1913, p. 380, § 13; Acts
1917, 35th Leg., ch. 87, § 13; Acts 1919, 36th Leg.2d C. S, ch. 28, § 1 (§
13). '

)c]oncurrence In contracts.—In a contractor’s action against an irrigation district for
the balance due for construction work, a contention that the contract sued upon should
not have been admitted in evidence because not signed by all five of the district’s di-

rectors is untenable, because this article requires concurrence of but four members of
the board of directors. Peyton Creek Irr. Dist. v. White (Civ. App.) 230 S. W. 1060.

Art. 5107—15. Assessor and collector; bond; qualifications; com-
pensation; additional bond; duties; additional compensation; deputies.
—The office of tax assessor and collector is one office to be filled by one
person. The tax assessor and collector shall be appointed by the di-
rectors, or if the directors so order, may be elected by an election held
for that purpose. He shall qualify by making and entering into a good
and sufficient bond, signed also by at least two good and sufficient sure-
ties, to be approved by the board of directors. in the sum of five thousand
dollars ($5,000.00), conditioned for the faithiul performance of his duties
as tax assessor and collector and for the paying over to the depository
all funds or sums of money or other thing of value, coming into his
hands as such collector. The directors may require additional bonds
or a bond in a larger amount or additional security at any time that same
may be advisable in their judgment. The assessor and collector shall be
a resident of the district, or any town within the general boundaries of
the district, and shall be a qualified voter in the county of his residence.
The compensation to be paid to the tax assessor and collector, or deputy
tax assessor and collector shall be fixed by the board of directors, but
shall not exceed $3,000.00 per year. One or more deputies may be ap-
pointed by the board of directors to assist the tax assessor and collector
for such time not to exceed one year as may be ordered by the board.
Such deputies shall perform such duties as the board may order and may
be discharged at any time by the board. The amount of bond given by
such deputies shall be determined at the time of their appointment or as
occasion may require. The board of directors may require the tax as-
sessor and collector to perform other duties than those herein fixed and
may fix his additional compensation if any therefor. In case any dis-
trict organized hereunder is appointed fiscal agent of the United States,
or by the United States is authorized to make collections of money for
and on behalf of the United States in connection with any Federal rec-
lamation project, such assessor and collector and each director, shall ex-
ecute a further additional bond in such sum as the Secretary of the In-
terior may require, conditioned for the faithful discharge of the duties
of his respective office and the faithful discharge by the district of its
duties as fiscal or other agent of the United States under such appoint-
ment or authorization; such additional bonds to be approved, recorded
and filed as herein provided for other official bonds, and any such addi-
tional bonds may be used on by the United States or by any person
injured by the failure of such officer or the district, to fully, promptly
and completely perform their respective duties.* [Acts 1913, p. 380, §
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15; Acts 1915, 34th Leg., ch. 138, § 1; Acts 1917, 35th Leg., ch. 87, § 15;
Acts 1918, 35th Leg. 4th C. S, ch. 53, § 1; Acts 1919, 36th Leg.
2d C. S, ch.28,§1 (§15).]

Explanatory.—Acts 1915, 34th Leg., ch. 138, § 1, amends §§ 15, 21, 58, 59, 69, 70, 75,
83, 85, and 97 of chapter 172 of Acts 33d Leg., regular session. Acts 1915, 34th Leg., ch.
138, is expressly repealed by Acts 1917, 35th Leg., ch. 87, § 107 (post, art. 5107—107).

Art. 5107—17. Exclusion of land from district; petition of owner.—
The owner or owners of the fee of any land constituting a portion of any
district may file with the board of directors of such district a petition
praying that certain lands owned by them be excluded from and taken
out of said district. The petition shall describe the lands which the
petitioners desire to have excluded by metes and bounds and such pe-
tition must be acknowledged in the same manner and form as is required
by law for the conveyance of real estate. Such petition may be filed at
any time prior to the issuance of bonds by such district. [Acts 1913,
p- 380, § 17; Acts 1917, 35th Leg., ch. 87, § 17; Acts 1919, 36th Leg. 2d
C.S..ch. 28,81 (8§17).]

Effect of failure to exclude nonirrigable lands.—Under arts. 5107—1 to 5107—117, rel-
ative to water improvement districts, which provide for a hearing and the exclusion of
nonirrigable lands, it is not a defense to a delinquent tax suit after the organization of
the district, the issuance and sale of bonds, and the making of tax assessments, that
the lands are nonirrigable. Wheat v. Ward County Water Improvement Dist No. 2
(Civ. App.) 217 S. W. 713.

Art. 5107—18. Same; notice.

. See 1918 Supp., acts 6016%—6016%c, as to newspaper publication instead of posting.

Art. 5107—19. Same; order excluding non-irrigable land; effect.
—The board of directors, at any time and place designated in such no-
tice, or at such time and place as such hearing may from time to time
be adjourned to, shall proceed to hear the petition and all objections
thereto, and shall determine whether or not said lands, or any portion
thereof, shall remain as a portion of said district or be excluded there-
from; and if upon such hearing the directors shall determine that the
land desired to be withdrawn or any portion thereof is not susceptible to
irrigation by gravity from the system to be provided, or for other rea-
sons should be allowed to be withdrawn, then such lands shall be ex-
cluded by granting such petition in whole or in part, and such excluded
lands and the owners thereof thereby waive all right to be served with
water from such irrigation system or by said district. [Acts 1913, p. 380,
§ 19; Acts 1917, 35th Leg., ch. 87, § 19; Acts 1919, 36th Leg. 2d C. S,
ch. 28,81 (§ 19).]

Art. 5107—21. Powers of board of directors; employees; general
manager; contracts; contracts with United States; levy of tax; dis-
trict as federal fiscal agent.

See Miller v. City of Ballinger (Civ. App.) 204 S. W. 1173.
Cited, Peyton Creek Irr, Dist. v. White (Civ. App.) 230 S. W. 1060.

Art. 5107—23. District may sue and be sued; judicial notice of dis-
trict; contracts.—All districts established under the provisions of this
Act may sue and be used in any and all courts of this State in the name
of such district, and all courts of this State shall take judicial knowledge
and notice of the establishment of such district and the boundaries there-
of, and such district shall contract and be contracted within the name of
such districts. [Acts 1913, p. 380, § 23; Acts 1917, 35th Leg., ch. 87, §
23; Acts 1919, 36th Leg. 2d C. S, ch. 28, § 1 (§ 23).]

In general.—In view of art. 1118, and articles 4991-5011, an irrigation district is a
‘‘public corporation,” which cannot be dissolved or have its powers destroyed at the
suit of any one except the state. J. C. Engleman Land Co. v. Donna Irr. Dist. No. 1
(Civ. App.) 209 S. W. 428.
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A water improvement district established by commissioners’ court under arts. 5107—1
to 5107—117, while authorized to sue and be sued, and under arts. 5107—1, 5107—24,
5107—108 empowered to provide for irrigation of the land in the district, to own and
construct reservoirs, etc., to acquire right of way, and to acquire water rights and priv-
ileges in any way that an individual or corporation may, cannot maintain action to
adjudicate riparian water rights; it not having acquired themm. Ward County Water
Improvement Dist. No. 2 v. Ward County Irr. Dist. No. 1 (Civ. App.} 222 S. W. 665.

Art. 5107—24. Construction of works; acquisition of right of way
by condemnation or otherwise; purchase of established works; con-
veyance to United States.—Districts created under the provisions of this
Act are hereby empowered to own and construct reservoirs, dams, wells,
canals, etc., and to acquire the necessary rights-of-way for, and buy or
construct all reservoirs, dams, wells, canals, laterals, sites for pumping
plants and all other improvements required for the irrigation of the
lands in such district by gift, grant, purchase or condemnation, and
they may acquire the title to any and all lands necessary or incident to
the successful operation thereof, in addition to any of the above, in the
manner provided, including the authority by purchase or condemnation,
to acquire rights-of-way for the enlargement, extension or improvement
of any existing canals, or ditches for the purpose of raising such canals
and ditches jointly with the owners thereof.

Any property acquired may be conveyed to the United States in so
far as the sanie shall be necessary for the construction, operation and
maintenance of works by the United States for the benefit of the district
under any contract that may be entered into thereunder. [Acts 1913, p.
380, § 24; Acts 1917, 35th Leg., ch. 87, § 24; Acts 1919, 36th Leg. 2d C.
S,ch.77,§1 (§ 24).]

Art. 5107—25. Duties of assessor and collector ; assessment of lands;
listing of lands not rendered by owners.
See White v. Fahring (Civ. App.) 212 S. W. 193.

Taxing power strictly construed.—The grant of taxing power to any county or dis-
trict by the Legislature should be construed with strictness, the presumption being
that the Legislature has granted in clear terms all it intended to grant. State v.
Houston & T. C. Ry. Co. (Civ. App.) 209 S. W. 820.

Art. 5107—33. Compensation of members of Board of Equalization
and its secretary.—The members of the board of equalization and the sec-
retary while acting as secretary of said board, shall receive such com-
pensation for their services as may be fixed by the board of directors of
the district, not to exceed, however, the sum of six dollars per day for
the fime actually engaged in the discharge of such duties. [Acts 1913,
p. 380, § 33; Acts 1917, 35th Leg., ch. 87, § 33; Acts 1919, 36th Leg. 2d
C.S,ch. 28, 8§1 (§33).]

Art. 5107—41. Lien for taxes delinquent; sale of land.—All lands
and other property which have been returned delinquent, during the
existence of such district, shall be subject to the provisions of this Act,
and said taxes shall be and remain a lien upon said land, and upon all
other property against which same were assessed, although the owner
be unknown or though such land bé listed in the name of a person not
the actual owner, and though the ownership be changed the land may
be sold under the judgment of the court for all taxes, interest, penalty,
and costs shown to be due by such assessment for any preceding year
or years, provided the record owner of such land or lands at the date
of filing such syit be made a party to such suit and be properly cited,
and such districts shall have authority to file suits for the collection of
taxes due upon land and also personal property or property of any char-
acter. No law providing for a period of limitation on debt or actions
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shall apply to such taxes, accruing after the formation of such district.
[Acts 1913, p. 380, § 41; Acts 1917, 35th Leg., ch. 87, § 40; Acts 1921,
37th Leg. ch. 13, § 2 (§ 40); Acts 1921, 37th Leg. 1st C. S., ch. 46, § 1
(§ 40).] :

Took effect Nov. 15, 1921,

Art. 5107—41a. District shall not become party to pre-existing con-
tracts; statute of limitations; pre-existing liens.—No district created or
existing or to be created under the provisions of this Chapter shall have
the right to become a party to, or purchase, or hold under or assign or
seek to enforce or receive the fruits or benefits from any contract between
any land owner and private canal company or corporation made prior
to the formation of such district, but all rights and privileges owned
or possessed by such district are those arising or inherent in such dis-
trict by virtue of this Chapter. The statutes of limitation of two years
as well as the provisions hereof may be pleaded in bar of all actions for
the recovery of water rents or other assessments accruing on land in
such district prior to the formation of such district and cannot acquire
or enforce any lien against such land fixed by any contract existing prior
to the formation of such district, and cannot prosecute or cause to be
prosecuted for it any suit or cause of action or claim of any character
for its use for the recovery of any such water taxes or assessments ac-
cruing prior to the formation of such district and cannot foreclose any
lien on such lands by reason of such unpaid water assessments and taxes
accruing prior to the formation of such district and cannot avail itself of
any rights under any private contracts made with reference to said
lands prior to the formation of such districts, and cannot be held liable
for the breach, of any such contract. [Acts 1921, 37th Leg. 1st C. S., ch.
46, § 2 (§ 40a).]

Explanatory.—The act adds section 40a to Acts 1917, 36th Leg. ch. 87.

Art, 5107—45. Suit for delinquent taxes; employment of attorney;
petition; precedence over other cases.

Evidence making prlma facie case.—In a water improvement district’s suit for de-
linquent taxes, evidence that the lands were in the district, that defendants were record
owners, and evidence showing a proper tax levy, the valuation of lands, and the tax
rate, that the tax was uniform, the amount of the tax, interest, penalties, and costs,
the time of the tax levy and year for which made, and demand and nonpayment, made
a prima facie case. Wheat v. Ward County Water Improvement Dist. No. 2 (Civ.
App.) 217 S. W. 713.

Art, 5107—46. Same; parties and process; sale in parcels; dispo-
sition of proceeds. )

Process.—Under this article, requiring the process in suits for delinquent taxes by
water improvement districts to be served as provided for suits of like character, the
citation is not governed by art. 1874, relative to suits in general, but by article 7698,
relative to suits for delinquent taxes, which requires the citation to be directed to all
persons owning, having, or claiming any interest instead of to the sheriff or constable.
Wheat v. Ward County Water Improvement Dist. No. 2 (Civ. App.) 217 S. W. 713. - -

The citation in a water improvement district’s suit for delinquent taxes under
this article, need not state the file number of the suit nor the date of filing suit. 1Id.

Art. 5107—50a. [Repealed.]

Explanatory.—This section was added to Acts 1918, 35th Leg. 4th C. 8., ch. 25, as
§ 5a, by Acts 1919, 36th Leg. 2d C. S., ch. 12, § 3. For the remainder of said Acts 1918,
35th Leg. 4th C. S, ch. 25, see post, arts. 5107-267 to 5107-276. It was repealed by
Acts 1921, 37th Leg. ch. 13, § 136.

Art. 5107—53. Order for election to determine question of issuance
of bonds and making of contract with United States.

Suit to cancel bonds.—A taxpayer cannot maintain a suit to cancel bonds of an @r~
rigation district without alleging and proving that the board of directors of the district
has refused to institute such suit. White v. Fahring (Civ. App.) 212 8. W. 193.
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Art. 5107—54. Notice of election.—Notice of such election stating
the maximum amount of bonds to be issued, which amount shall not
exceed the engineers estimate, together with the amount of incidental
expenses, organization expenses, and the cost of additional work which
it may become necessary to add to the engineer’s estimate by any change
or modification made by the directors of the district in the proposed
work; also stating the proposed maximum interest rate thereon, and the
proposed maximum maturity date of said bonds; also stating the time
and place or places of holding the election, shall be given by the secretary
of the board of directors, as ordered by the directors, by posting notices
thereof in four public places in such district and one at the courthouse
door of the county or counties in which said district is situated. Such no-
tice shall be posted for at least twenty days prior to the date of the elec-
tion. Said notice shall also be published in the manner prescribed in
Section 43 Chapter 87, Acts Thirty-fifth Legislature Regular Session.

The said notice shall contain substantially the proposition to be
voted on as herein provided; provided, however, the bonds so voted
upon may be issued to mature in serial form at any date not to exceed
the maximum date stated in the notice and may be issued at any rate of
interest not to exceed the rate of interest stated in such notice. Said
notice shall also contain a summary of the engineer’s estimate of the
cost of construction of the proposed improvements, and estimate of cost
of purchase of any existing improvements to be purchased, together with
additions thereto as herein provided. If, however, contract with the
United States is proposed for election, the notice shall state the max-
imum amount of money payable for construction purposes, exclusive
of penalties and interest. [Acts 1913, p. 380, § 54; Acts 1917, 35th Leg.,
ch. 87, § 53; Acts 1919, 36th Leg. 2d C. S., ch. 28,§ 1 (§ 53).]

See 1918 Supp., arts. 60161%-6016%%c, as to newspaper publication instead of posting.

Art. 5107—57. Returns of election; canvass and declarations of re-
sult.—Immediately after the election the presiding judge at each polling
place shall make return of the result in the same manner as provided
by law in general elections, such return to be made to the Secretary of
such district, who shall keep same in a safe place, and deliver them to-
gether with the returns from the several polling places to the directors
of such district, who shall at a regular session or a special session called
for that purpose, canvass said returns and declare the results thereof.
In a district operating under authority of Section 59 of Article 16 of the
Constitution a majority vote is required in favor of the issuance of bonds
and in other districts a two-thirds majority is required. If said canvass
of said returns shows said bond issue to have been adopted or said elec-
tion to have been in favor of making contract with the United States, as
the case may be, and the levy of tax, then said directors shall declare
the result of said election to be in favor of the issuance of the bonds, or
in favor of the making of contract with the United States, and the levy
of tax and payment therefor, and shall cause the same to be entered in
their minutes. [Acts 1913, p. 380, § 57; Acts 1917, 35th Leg., ch. 87,
§ 56; Acts 1919, 36th Leg.2d C. S., ch. 28, § 1 (§ 56).]

Art. 5107—58. Order for issuance of bonds; amount of bonds; ad-
ditional bonds; election; notes.—After the canvass of the vote and de-
claring the result, as provided for in the preceding section, the direc-
tors for said district shall make, enter and order directing the issuance
of bonds, or authorizing the execution of contract with the United
States for such district, as the case may be, sufficient in amount to pay
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for such proposed improvements, together with all necessary incidental
expense connected therewith, not to exceed the amount specified in the
order for the election and the notice of election. In districts organized
under the authority of Article 52 of Section 3 of the Constitution the
amount of such bonds, or the amount of contract indebtedness with the
United States,.shall not exceed in amount one-fourth of the actual as-
sessed value of the real property in such district, as shown by the as-
sessment thereof made for the purpose of determining the value thereof,
or at the last annual assessment as provided for in this Act. This lim-
itation of indebtedness of one-fourth of the assessed value shall not
apply to districts organized under the authority of Section 59 of Article
16 of the Constitution. Provided, however, that if, after an election has
been held for the issuance of bonds or for contract with the United
States, and the tax authorized and levied, and bonds have been author-
ized to be issued, or have been issued as provided for in this Act, or con-
tract with the United States authorized or executed, as the case may
be, the directors for said district shall consider it necessary to make any
modifications in said district, or in any of the improvements thereof, or
shall determine to purchase or construct any further or additional im-
provements therein and issue additional bonds upon the report of the
engineers, or shall determine to make supplemental contract with the
United States, or upon its own motion may find it necessary to make
said additional improvements, or purchase additional property in order
to carry out the purpose for which said district was organized, or to best
serve the interests of said district, said finding 'shall be entered of record,
and notice of an election for the issuance of said bonds, or for the au-
thorization of contract with the United States, shall be given, and such
clection held within such times, and the returns of such election made
as hereinbefore provided for in cases of original election, and the result
thereof determined in the same manner. If the result of such election
be declared to be in favor of the issuance of such bonds or the making
of such contract with the United States, said directors may order such
bonds to be issued, or may negotiate and execute supplemental contract
with the United States as in the manner provided in this Act. And pro-
vided, that if a contract is made with the United States as in Section 21
[art. 5107—21] hereof provided, and bonds are not to be deposited with
the United States in connection with said contract, bonds need not be
issued, or if required to raise funds in addition to the amount of such
contract, said bonds shall be issued only in the amount needed in addi-
tion thereto. Provided, further, that whenever such a district shall have
constructed or purchased improvements and same shall be damaged so
that it may be necessary to raise funds to repair such damage, such
district may either issue bonds to secure such funds or may issue its notes
to run not to exceed twenty years, and to bear interest at not to exceed
six per cent per annum. Before such notes are issued, the board of di-
rectors shall order an election and give notice thereof as required in bond
issues stating the purpose for which they are to be issued, the time
they are to run, and the rate of interest they are to bear, and the time
and place of said election. The ballots for such election shall have
printed thereon “For Issuance of Notes” and “Against Issuance of
Notes”. The election shall be held and returns made and canvassed as
provided for bond elections. If two-thirds majority of those voting at
such election voted in favor of the issuance of such notes, the board of
directors may issuie same and sell same for the benefit of said district.
Such notes shall not be issued in an amount of more than thirty thou-
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sand dollars. At the time such notes’ are issued or sold the board of
directors shall levy a tax for the purpose of paying the interest thereon
and creating a sinking fund sufficient to pay such interest and to pay said
notes within the time of their maturity. Said notes may be issued in
serial form to mature in installments as determined by the directors.
[Acts 1913, p. 380, § 58; Acts 1915, 34th Leg., ch. 138, § 1; Acts 1917,
35th Leg., ch. 87, § 57; Acts 1919, 36th Leg. 24 C. S, ch. 28, § 1 (§ 57).]
See White v. Fahring (Civ. App.) 212 S. W. 193.

Art. 5107—61. Validation of bonds; form of suit; notice—Any
such district in this State desiring to issue bonds in accordance with this
Act shall, before such bonds are offered for sale, bring an action in the
district court in any county of the judicial district in which said dis-
trict, or any part thereof, may be situated or in the district court of Travis
county, to determine the validity of dny such bonds, or such district con-
tracting with the United States in accordance with this Act, shall, if re-
quested by the Secretary of the Interior, bring an action in said court
to determine the validity of said contract. Such action shall be in the
nature of a proceeding in rem, and jurisdiction of all parties interested
may be had by publication of a general notice thereof once each week
for at least two consecutive weeks in some paper of general circulation
published in the county or counties in which such district is situated.
and if no paper is published in the county then same shall be published
in a paper in the nearest county thereto ‘where a paper is published.
Notice shall also be served upon the Attorney General of the State of
Texas of the pendency of said action in the same manner as in civil suits.
The Attorney General may waive service in such suits when furnished a
full transcript of the proceedings had in the formation of such district
and in connection with the issuance of said bonds, or in connection with
the authorization of said contract with the United States and a copy of
the contract. [Acts 1913, p. 380, § 61; Acts 1917, 35th Leg., ch. 87, §
60; Acts 1919, 36th Leg. 2d C. S., ch. 28, § 1 (§ 60).]

Art. 5107—66. Record of bonds kept by county clerk.—The county
commissioners court in the county in which such district may be situ-
ated, in whole or in part, shall provide a well bound book in which a
list of said bonds shall be kept by the county clerk, showing their num-
bers, amount, rate of interest, date of issue, when due, where payable,
and said book shall be a public record. [Acts 1913, p. 380, § 66; Acts
1917, 35)th Leg., ch. 87, § 65; Acts 1919, 36th Leg. 2d C. S, ch. 28, §

(§ 65).]

Art. 5107—67. Sale of bonds; exchange of bonds for property, work,
etc.—After the issuance of said bonds, and after the registration by the
Comptroller of Public Accounts for the State of Texas, as provided by
this Act, the board of directors for such district shall offer for sale,
and sell said bonds on the best terms and for the best possible price, but
none of said bonds shall be sold for less than ninety per cent of their face
value. When said bonds are sold, all money received therefrom shall
immediately be paid over by the board of directors to the depository for
said district, provided, however, that the board of directors may ex-
change bonds for property to be acquired by purchase under contract
or in the payment of contract price for work to be done for the use and
benefit of said district. [Acts 1913, p. 380, § 67; Acts 1917, 35th Leg.,
ch. 87, § 66; Acts 1921, 37th Leg., ch. 13, § 3 (§ 66).]

. .In.general.—Under this article, and arts. 5107—68, 5107—71, it is the duty of an
Irrigation district to provide a fund for the construction of improvements; and, in a
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contractor’s action for balance due for construction of a dam, the court was not without
authority to decree that the defendant pay plaintiff's judgment out of the funds pro-
vided and secured for the construction of such improvements; such being necessary to
enforce the judgment. Peyton Creek Irr. Dist. v. White (Civ. App.) 230 S. W. 1060.

Validating sale for less than par.—Where sale of $40,000 of bonds of irrigation dis-
trict for 90 per cent. of their face value was properly advertised and.conducted, and
the purchaser did not know that the statute prohibited sale for less than face value,
the court did not err in validating the title to purchaser to $36,000 par value of said
vonds, and requiring surrender of the $4,000 par value. White v. Fahring (Civ. App.)
212 S. W. 193.

Art. 5107—68. Construction and maintenance fund.
Cited, Peyton Creek Irr. Dist. v. White (Civ. App.) 230 S. W. 1060.

Art, 5107—69. Levy of tax to pay interest on bonds and to create
a sinking fund; in case of contract with United States.

See White v. Fahring (Civ. App.) 212 8. W, 193.

In general.—In a contractor’s action against an irrigation district for balance due
on contract, a counterclaim by the district for damages from plaintiff’s failure to
complete the system whereby the district lost by being unable to irrigate is not al-
lowable, since under arts. 5107-—--69 to 5107—71, the irrigation district is a quasi public
corporation, supported by direct taxation, and limited to raising funds for current ex-
penses in connection with its plant for furnishing water to others. Peyton Creek Irr.
Dist. v. White (Civ. App.) 230 S. W. 1060.

Art. 5107—70. Interest and sinking fund.—There is hereby created
what shall be termed the “Interest and Sinking Fund” for such district,
and all taxes collected under the provisions of this Act, for such fund,
shall be credited to such fund, and shall never be paid out, except for the
purpose of satisfying and discharging the interest on said bonds, or for
the payment of such bonds, and to defray the expense of assessing and
collecting such tax, and for the payment of principal and interest due or
to become due to the United States under any contract between the dis-
trict and the United States accompanying which bonds of the district
have not been deposited with the United States, as in Section 21 hereof
[1918 Supp. Art. 5107—21}] provided, such fund shall be paid out upon
order of the directors of such district upon warrants drawn therefor,
as hereinbefore provided, and at the time of such payment the depos-
itory for such district shall receive and cancel any interest coupon so
paid or any bond so paid, and when any such interest coupon or bond
has been paid it shall be delivered to the directors and be cancelled and
destroyed. [Acts 1913, p. 380, § 70; Acts 1915, 34th Leg., ch. 138, § I;
Acts 1917), ch. 87, 35th Leg., § 69; Acts 1919, 36th Leg. 2d C. S., ch. 28,
§1(869).]

Cited, Peyton Creek Irr. Dist., v. White (Civ. App.) 230 S. W. 1060.

Art. 5107—71. Maintenance and operating fund.—There shall also
be created a fund to be known as “Maintenance and Operating Fund”
and such fund shall consist of all moneys collected by assessment or
otherwise for the maintenance and operation of the properties owned
or acquired by such district, or for temporary annual rental due to the
United States, and out of this fund shall be paid all expenses of opera-~
tion of every kind except the expenses of assessing and collecting taxes
for the interest and sinking fund; and for the payment of any balance
due on construction or for extensions and improvements, not otherwise
provided for, such debts to be paid upon warrants executed as otherwise
provided herein. [Acts 1913, p. 380, § 71; Acts 1917, 35th Leg., ch. 87, §
70; Acts 1919, 36th Leg. 2d C. S, ch. 28, § 1 (§ 70).] .

Cited, Peyton Creek Irr. Dist. v. White (Civ. App.) 230 S. W. 1060.
Art. 5107—72. Terms of office of district officers.

Effect as remedylng prior act.—The Legislature having by timely enactment of
this article, remedied the defect in Acts 29th Leg. ¢. 122, § 20, fixing terms of office
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of members of board of directors of irrigation districts at four years, contrary to Const.
art. 16, § 30, before any of the directors of district in question had served two years,
and having in express terms validated districts created under the act of 1905, and the
acts of the directors and officers of such districts, no one can complain of section 20.
White v. Fahring (Civ. App.) 212 8. W. 193.

Art. 5107—76. Vacancies in board of directors; notice of election.
See 1918 Supp. arts. 60161%-6016%%c, as to newspaper publication instead of posting.

Art. 5107—79. District, when and how dissolved; debts, how col-
lected, etc.

Dissolution and receivership.—In view of art. 1118, and arts. 4991-5011, an irrigation
district is a ‘“public corporation,”” which cannot be dissolved or have its powers de-
stroyed at the suit of any one except the state. J. S. Engleman Land Co. v. Donna
Irr. Dist. No. 1 (Civ. App.) 209 S. W. 428.

A receiver cannot he appointed at the instigation of creditors to take charge of
the affairs of an irrigation district, and consequently no restraining orders against its
directors can be issued. Id.

Art, 5107—80. Districts in two or more counties, how established.
—When any district proposed to be established embraces lands located
in two or more counties the owners of title, or evidence of title of a ma-
jority of the acreage of the proposed district, or fifty property tax paying
voters of the territory proposed to be embraced within a district may
petition the State Board of Water Engineers for a hearing to determine
the advisability of the creation of such district, and for an order of elec-
tion creating such district, and for the election of five directors of the
proposed district. Upon the filing of such petition the Board of Watew
Engineers shall set the same down for a hearing at a date not less than
fifteen nor more than thirty days from the date of the filing of such peti-
tion, and shall cause notice to be given to the Commissioners’ Courts
of cach county i which lands are located proposed to be embraced in the
district, and stating the date and place of the hearing, and upon receipt
of such notice by the Commissioners’ Courts from the State Board of Wa-
ter Engineers it shall be the duty of the clerk of the said Commissioners’
Courts to post a notice at the courthouse door of the date and place of
hearing. At such hearing on said petition to the Board of Water Engi-
neers any person whose land would be affected by the organization of
such district may appear before the Board of Water Engineers and
protest against or contend for the creation of the proposed district, and
may offer competent testimony to show that the said district, would or
would not serve a beneficial purpose, and that the organization of such
district would or would not be practicable or capable of accomplishing
the purposes intended by its organization.

If upon hearing of such petition it shall appear to the Board of Wa-
ter Engineers that the proposed plan of water conservation, irrigation
and use presented in the petition praying for the organization of the
district, is practicable and would present a public utility; then the said
Board of Water Engineers shall so find and enter such finding in the
records of the Board, and shall transmit a certified copy of such find-
ings to the Commissioners’ Court in each county in which lands proposed
to be embraced within said district are situated, and naming a date
on which an election shall be held in the territory to be comprised within
the district to determine whether or not the proposed district shall be
created in accordance with the provisions of this Act, and for the elec-
tion of a board of five directors of such district. But should the Board
of Water Engineers upon such hearing determine that said proposed
district is not practicable and will not serve a beneficial purpose, and that
1t would not be possible to accomplish through its organization the pur-
poses proposed, then it shall so find and enter its findings of record, and
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the petition shall be thereupon dismissed. Provided, that the boundary
lines of the proposed district may be so changed in the course of such
hearing as to meet objections urged to the practicability and feasibility
of the district, in accordance with the findings of the Board of Water
Engineers, if such changes will result in bringing the proposed district
within the provisions of the statute, and will make such district serve
a beneficial purpose.

Upon the receipt of a certified copy of the findings of the Board of
Water Engineers authorizing an election to determine whether or not
the proposed district shall be formed, the Commissioners’ Court of
each county and part of county which is embraced within the pro-
posed district shall give notice of an election to be held on the date
named in the finding and order of the Board of Water Engineers, which
notice shall be posted as provided in this Act for other elections for not
less than fifteen, nor more than thirty days before the date fixed for the
election.

At the said election there shall be submitted for the decision of
the voters the question whether or not the proposed district shall be
created, and for the election of five directors for the district. Per-
sons desiring to vote for the creation of such district and for the elec-
tion of five directors for such district shall have written or printed on
their ballots the words “For the District” and those desiring to vote
against the creation of the district shall have written or printed on
their ballots the words “Against the District.” At such election the
names of the directors may be written or printed upon said ballot, or
a separate ballot may be used for such purpose. [Acts 1913, p. 380, § 80;
~Acts 1917, 35th Leg., ch. 87, § 80; Acts 1919, 36th Leg. 2d C. S., ch. 28,

§ 1 (§80); Acts 1921, 37th Leg., ch. 13, § 4 (§ 80).]

Art. 5107—81. Same; Board of Water Engineers shall designate
county judge to canvass vote; returns, and certification of result to des-
ignated judge; certificate of election issued to directors.—In certifying
the result of its findings upon the petition for an election to create a dis-
trict, and for the election of the Board of Directors, the Board of Water
Engineers shall designate the County Judge in one of the counties in
the proposed district as a canvassing board to receive and canvass and
declare the result of the election for the creation of the proposed district.
When the election for the creation of the district has been held the
officers named by the Commissioners’ Court of the different counties to
hold the elections in the proposed district shall make returns of the elec-
tion to the Commissioners’ Court of their respective counties and return
all ballot boxes to the clerk of the Commissioners’ Court of the county,
and it shall be the duty of the Commissioners’ Court of each county in the
proposed district upon receiving returns of the election to canvass the
same and certify the result of the election in the county to the County
Judge of that county named by the Board of Water Engineers as
the canvassing board in the election for the creation of the district,
and for the election of the board of directors. Upon receipt of the
returns of the election in the different counties of the district the
County Judge designated to canvass the vote shall canvass such vote
and certify the result to each county in the proposed district. If a
majority of the votes cast in the district are in favor of the creation
of the district, this finding shall be entered of record in the permanent
records of the Commissioners’ Court in each county embraced in whole
or in part in the proposed district, and the County Judge of the county
canvassing the vote of the district shall certify the result to the five
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persons receiving the highest number of votes for directors, and issue
to them a certificate of election, and the said directors shall after having
been notified proceed with the organization of the district as provided
in this Act. [Acts 1913, p. 380, § 81; Acts 1917, 35th Leg., ch. 87, § 81;
Acts 1921, 37th Leg., ch. 13, § 5 (§ 81).]

Art. 5107—82. Same; Board of directors shall proceed as in dis-
tricts composed of single county; district as body corporate.—The
board of directors, as soon as they shall have qualified, shall proceed
to the selection of all administrative officers and necessary employes for
the direction of the affairs of the district in the manner provided in this
Act for districts lying wholly in one county, except as may be specifically
provided in these Sections. The board of directors elected for such
district shall qualify and meet as hereinabove provided, and shall have
charge of the affairs of the district in the same manner as herein provided
for districts lying wholly within one county. All such districts shall
be governmental agencies, and body politic and corporate, and be gov-
erned by and exercise all the rights, privileges and powers provided by
law as pertaining to districts lying within one county, and as embodied
in the provisions of this Act. [Acts 1913, p. 380, § 82; Acts 1917, 35th
Leg., ch. 87, § 82; Acts 1921, 37th Leg., ch. 13, § 6 (§ 82).]

Art. 5107—83. Lands in adjoining county may be included; notice
of election.
See 1918 Supp. arts. 60161%-60161%c, as to publication in newspaper instead of posting.

Art. 5107—85. Contracts, how let; notice; contracts with United
States.

Alleging compliance with requireménts.——See Peyton Creek Irr. Dist. v. White (Civ.
App.) 230 S. W. 1060.

Art. 5107—86. Bidders to receive copies of reports and profits;
bids, how made, etc.
Cited, Peyton Creek Irr. Dist. v. White (Civ. App.) 230 S. W. 1060.

Art. 5107—87. Contracts to conform to act; how executed, filed
and recorded.
Cited, Peyton Creek Irr. Dist. v. White (Civ. App.) 230 S. W. 1060.

Art. 5107—89. Contracts to contain specifications; supervision; re-
ports of engineer; bridges and culverts across railroads.
Cited, Peyton Creek Irr. Dist. v. White (Civ. App.) 230 S. W. 1060.

Art. 5107—92. Duties of directors; inspection; payment of contract
price; contracts with partial payments.
Cited, Peyton Creek Irr. Dist. v. White (Civ. App.) 230 S. W. 1060.

Art. 5107—95. Person desiring to receive water to furnish state-
ment; directors to estimate expense; expense, how paid; assessments;
contracts with users; borrowing money ; liens, interest; delinquents; con-
tracts with United States.—FEvery person desiring to receive water dur-
ing the course of the year, or at any time during the year, shall furnish
to the secretary of the board of directors a statement in writing of the
acreage intended by him to be put under irrigation, and for which water
1s to be used, and as near as may be, a statement of the several crops
to be planted, with the acreage of each, and shall at the same time pay
such proportion of the water charge or assessment therefor as may be
presgribed by the board of directors. If such statement should not be
furnished, or such payment should not be made before the date for fix-
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ing the assessments, there shall be no obligation upon the district to fur-
nish such water to such person for that year. The board of directors,
on or as soon as practicable after a date in each year to be fixed by a
standing order of the board, shall carefully estimate the expense to be
incurred during the course of the next succeeding twelve months for
the maintenance and operation of the irrigation system. A proportion-
ate part- of the amount so estimated not less than one-third, nor morec
than two-thirds, to be determined from year to year, by the board of
directors, shall be paid by assessment against all irrigable lands with-
in the district, pro rata per acre; that is to say, against all lands to
which the district is in condition to furnish water by its theu system
of canals and laterals, or through extensions thereto of then existing
laterals, but without reference as to whether such land is to be actually
irrigated or not; and the remainder of the amount so estimated shall
be paid by the persons taking water; or applying for water as afore-
said. This remaining amount shall be equitably pro rated, as necarly
as may be, among the applicants for water, and in pro rating same,
the board of directors may take into consideration the acreage to be
planted by each application for water, the crop to be grown by him,
and the amount of water per acre to be used by him provided, how-
ever that each water user shall pay the same price per acre for use of
upon the same class of crops. All assessments shall be paid in install-
ments and at times to be fixed by the order of the board of directors,
but if the crop for which such water was furnished shall be harvested
prior to time fixed for the payment of any installment, the entire un-
paid assessment shall at once become due and shall be paid within ten
days after the harvesting of such crop and before the removal of same
from the county or counties in which grown. The board of directors
shall have power and authority from time to time to adopt, alter and
rescind rules, regulations, standing orders and temporary orders, not
in conflict with this Act, governing the methods, ways, terms and con-
ditions of water service, applications for water, assessments for main-
tenance and operation and the payment and the enforcement of pay-
ment of such assessments, and the furnishing of water to persons who
have not applied for same before the date of assessment, and to persons
who desire to take water for irrigation in excess of their original ap-
plications, or for use on other lands than those covered by such appli-
cations. The board of directors may, at their discretion, require every.
person desiring water during the course of the year to enter into a con-
tract with the district, which contract shall indicate the acreage to be
watered, the crops to be planted, and the amount to become due and
the terms of payment; and it may be further required that the water
taker shall execute a negotiable note or notes for such amounts, or for
parts thereof. The making of such contracts shall not constitute a
waiver of the lién given by this Act upon the crops of the water taker for
the service furnished to him. If the water taker shall water more land
than is called for in his contract, he shall pay for the additional service
rendered as and at the times hereinbefore indicated. T'o secure monev
for the operating and maintenance expense of the district, the board
of directors shall have authority to borrow money with interest not ex-
ceeding ten per cent per annum, and may hypothecate any of its notes
or contracts with water takers or accounts against them. The district
shall have a first lien superior to all other liens upon all crops of what-
soever kind grown upon each tract of land in the district to secure the
payment of the assessment herein provided for, and all such assess-
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ments shall bear interest from the time due and payable at the rate
of ten per cent per annum. And if suit should be filed therefor, or
the same should be collected by any legal proceedings, an additional
amount of ten per cent on unpaid principal and interest shall be added
to the same as collection or attorney’s fees, which collection fees, as
well as principal and interest of such assessments shall stand secured
by the lien aforesaid. Suits for delinquent water assessments may be
brought either in the county in which the irrigation district is situated
‘or in the county in which the defendant resides. All land owners shall
be personally liable for all assessments herein provided for, and if they
shall fail or refuse to pay same when due the water supply shall be cut
off and no water shall be furnished to the land until all back dues are
fully paid. This provision shall bind all parties, persons and corpora-
tions owning or thereafter acquiring any interest in said lands; pro-
vided however, that each and every person, land owner and tenant hold-
ing, owning or possessing land in an irrigation or water improvement
district shall be entitled to the use of his proportionate part of the
available water supply and whenever he shall have paid or make a
proper tender of the current annual dues or assessments under the rules
of such districts due for the maintenance fund, he shall be supplied
such water without discrimination, and such district shall be liable for
a failure to furnish same or for any discrimination against him and his
right thereto may be protected by the issuance of an injunction.
The directors of all districts shall within ten,days after any assessment
is due post at a public place in said district a list of all delinquents
and shall thereaiter keep posted a correct list of all such delinquents;
provided however, that if the parties owning such assessments shall
have executed notes and contracts as hereinbefore provided they shall
not be placed upon such delinquent list until after the maturity of
such notes and contracts. In the event that contract shall be made
with the United States, the remedies in this Section hereinbefore pro-
vided in favor of the district shall apply with regard to the operation
and maintenance and rental charges which may become due to the
United States. Provided, however, that the Federal reclamation laws
and in particular the Reclamation Extension Act approved August 13,
1914, and any Acts amendatory thereof, shall be applicable. Moreover,
all water the right to the use of which is acquired by the district under
contract with the United States, shall be distributed and apportioned
by the district in accordance with the Acts of Congress and rules and
regulations of the Secretary of the Interior and the provisions of such
contract in relation thereto. [Acts 1913, p. 380, § 95; Acts 1917, 35th
Leg. ch. 87,8 95; Acts 1919, 36th Leg. 2d C. S., ch. 76, § 1 (§ 95).]

Curlng defects in former act.—The presence in Acts 29th Leg. c. 122, of sections
3}. 48, which are inoperative because they do not provide for any hearing for determina-
tl_Ons pf benefits, to property within irrigation districts, does not render the whole act
violative of the Constitution, since the main purpose of the act can be given effect
without regard to the sections, and must be upheld, this article having cured the de-
fects. White v. Fahring (Civ. App.) 212 S. W. 193.

Art, 5107—96. Notice .of additional assessments.
See 1918 Supp. arts. 601612-60161%c, as to newspaper publication instead of posting.

_Art. 5107—100. District depositories.—The directors for such dis-
trict shall select a depository for such district under the same provi-
sions as are now or may hereafter be provided for the selection of the
depository for the counties in this State. The duties of such deposi-
tortes shall be the same as are now or may hereafter be prescribed by
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law for county depositories. However, in the selection of depositories
the directors of such district shall act in the same capacity and per-
form the same duties as is incumbent upon the County Judge and mem-
bers of the County Commissioners’ Court in the selection of the county
depository; provided, however, that in the event the highest and best
bidder for the handling of such funds as the depository of such district
should be a bank in which members of such board should be a stock-
holder or director, that then in that event such hank may be selected
as such depository by the other directors being a majority of said board,
and the bond given by such depository may be approved by them, but
in such event before said order so selecting said such depository or
approving such bonds shall be effective, the same shall be filed with
and approved by the County Judge of the county in which such dis-
trict is situated, and such approval by such County Judge shall make
such action final, but in the event the County Judge of said county
shall, for any reason, fail to approve said selection or to approve said
bond, then said bank shall not be selected, but new bids shall be called
for, and some other bank be selected. [Acts 1913, p. 380, § 100; Acts
1917, 35th Leg., ch. 87, § 100; Acts 1921, 37th Leg., ch. 13, § 7 (§ 100).]

Art. 5107—108. Power to construct works for irrigation of lands,
etc.; authority of directors.—All districts organized under the provi-
sions of this Act shall have full authority, acting by and through its
board of directors, to construct all works and improvements necessary
for the irrigation of lands in said districts, and to supply, deliver and
sell water for domestic power, and commercial purposes when operat-
ing under the authority of Section 59 of Article 16 of the Constitution;
and to fully carry out the purpose of its organization and the conserva-
tion and use of water for the several purposes authorized by the Con-
stitution and laws of this State, and to acquire the right to the use of
water in the manner provided by law, and the directors of such dis-
tricts, subject only to the provisions hereof, shall have full authority
to manage such districts and the business of such districts for the pur-
pose of carrying out the intention and purposes of the organization.
[Acts 1917, 35th Leg., ch. 87, § 108; Acts 1919, 36th Leg. 2d C. S,, ch.

(28§ 1 (§ 108).]

Art. 5107—118. Election in town, city or municipal corporation
within district; separate canvass of result; district not to include town,
etc., when.—Whenever a district proposed to be organized as herein
provided contains within its boundaries as proposed and described in
the petition for organization, a town, city or municipal corporation, or
part thereof, when the county commissioners court calling the election
to determine said question as herein provided shall constitute said ter-
ritory within said town, city or municipal corporation, a separate elec-
tion precinct, with one or more polling places, and the vote received for
and against the proposition within said town, city or municipal cor-
poration shall be separately canvassed by the court to determine wheth-
er or not a majority of those voting at said election within said town,
city or municipal corporation voted for or against said proposition. If
a majority of those voting at said election within such town, city or
municipal corporation vote against the formation of such district the
same shall not be formed including such town, city or municipal cor-
poration, but if the majority of the votes therein is in favor of the for-
mation of such district then such votes shall be canvassed with 'the
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votes of the balance of said entire district to determine the result of said
election. [Acts 1919, 36th Leg. 2d C. S,, ch. 28, § 2 (§ 118a).]

Took effect July 25, 1919,

Explanatory.—This article, and arts. 5107—119, 5107—120, 5107—121, were added to
Acts 1917, 35th I.eg., ch. 87, as §§ 118a, 119, 120, and 121 thereof, by Acts 1319, 36th Leeg.
2d C. 8, ch. 28, § 2.

Art. 5107—119. Maintenance charges, how fixed; measuring de-
vices.—The maintenance charges may be fixed as provided in Section 95
of this Act [Art. 5107—95], or same may be determined upon the basis
of the quantity of water used, and if based upon the use of water a
fixed charge may be made on all lands or water connections entitled to
receive and use water, and an additional charge may be made, or a grad-
uated scale adopted, for the use of water in excess of that covered by
the minimum charge. The district may install proper measuring de-
vices. [Id. (§ 119).] '

Art. 5107—120. Contract with city or town to supply water.—Where -
a district includes a city or town, or contracts with a city or town to
supply it water, the charge for the use and delivery of such water, and
the time and manner of payment therefor shall be determined by the
board of directors and be specified in a standing order of said board.
[Id. (§ 120).]

Art. 5107—121. Consolidation of districts; election; procedure;
taxes; debts; officers—Any two or more irrigation districts, or water
improvement districts, governed by the provisions of this Act and
amendments thereof, may be consolidated into one district in the fol-
lowing manner: The terms and conditions upon which such consoli-
dation is to be effected shall be agreed upon by the board of directors
of each district, and then the question shall be submitted to a vote in
each district after giving notice thereof for at least twenty days in the
manner provided by law for other elections. The election shall be held
in such districts on the same day. The consolidation to be effected
only in the event same is adopted by éach and all such districts. When
two or more districts are consolidated their obligations shall not be
impaired but shall be protected and paid by taxes levied upon the prop-
erty in the district creating said debt or by assessments in the same
manner and extent as if said consolidation had not been effected. After
consolidation such taxes shall be assessed and collected by the officers
of the consolidated district and in the event they should fail or refuse
to so assess and collect same, for such purpose, in due order and time,
then same may be assessed and collected, and paid on such obligations,
by a receiver appointed by and acting under the orders of a district
court, in a proper suit which may be brought by a creditor or by five
or more tax payers of such district. When two or more districts are
consolidated into one district, same shall be governed as and be one
district, except that the debts of each district created prior to such con-
solidation, shall be paid as herein provided; provided, however, such
consolidated district may contribute to such payments upon the terms
stated in the consolidated agreement. When two or more districts are
consolidated the officers of said respective districts shall continue to act

- jointly as the officers of said district, and to wind up, the affairs of their
respective districts as affected by said consolidation, for a period of
ninety days after the date of the election, and they may continue to so
act until the next general election if so provided by the consolidation
agreement, or the consolidation agreement may provide who shall con-
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stitute the first board of directors to serve until the next general election
if the officers then serving agree to resign. Said new officers shall with-
in the period of ninety days after the “election qualify as such officers
of the consolidated district and assume such offices at the expiration of
said period. All bonds of such officers will be approved by the then
existing boards of directors. [Id. (§ 121).]

Art. 5107—122. Repeal—Any and all Acts of the Legislature in
conflict with the provisions hereof are repealed insofar as they conflict
with the provisions hereof; provided this Act shall not in any manner
affect or repeal other laws providing other methods of forming similar
districts. [Id., § 3.]

Art. 5107—122a. Mpde of taxation in case of extension or consoli-
dation of districts.—In the event land is admitted to an established dis-
trict by petition provided for in Section 20 of Chapter 87, Acts of the
Thirty-fifth Legislature [1918 Supp., Art. 5107—20], and such district
to which same is added is or has been constituted a conservation and
reclamation district, such land may be admitted upon the agreement
that same will be taxed upon the assessment of benefit plan instead of
upon the plan of the general ad valorem tax, and when two or more dis-
tricts are consolidated by an agreement adopted by an election, and
one of the districts has issued bonds, the property in the other districts,
when so provided by agreement, shall be taxed for the payment there-
of on the basis of taxation, the rate of taxation, and the period for which
same are to be paid and other details prescribed in the consolidation
agreement, and adopted at said election by a majority vote, and when
said tax is levied on irrigated land or land to be irrigated, same may pro-
vide for a fixed acreage tax, if same is equitable. [Acts 1921, 37th Leg.,
ch. 13, § 8 (§ 122).]

Explanatory.—This act adds sections 122 to 137, inclusive, to Acts 1917, 35th Leg.,
ch. 87.

Art. 5107—122b. Location of office of directors where towns are ex-
cluded from district.—Whenever a district is formed in such manner that
the towns within or adjoining the territory included in the district are
left out of said district, then in that event the directors for said district
may establish the office in said district, as provided by law, or may es-
tablish the office of said district within any town adjoining, or close
to said district within the same county or counties, which may be best
suited as a location for the transaction of the business of said district,
provided, however, such office shall not be removed from the proximity
of.said district, but shall be so located as to be accessible to the residents
of said district. [Id., § 8 (§ 123).]

Art. 5107—122c. Mode of assessment for taxation in district con-
stituted a conservation and reclamation district.—In the event that any
irrigation or water improvement district, other than those operating
under contract with the United States, have been or shall be constituted
a conservation and reclamation district, and shall adopt the assessment
for benefit plan of taxation instead of the ad valorem system of taxation,
as authorized by the provisions of Chapter 12 of the General Laws of the
Second Called Session of the Thirty-sixth Legislature [Arts. 5107—50a,
5107—272, 5107—273], or under the provisions of this Act, then in that
event the levy, assessment, equalization of property values and collec-
tion of taxes shall be made in the manner provided by Sections 125 to
130 inclusive [Art. 5107—122d et seq.] of this Act. [Id., § 8 (§ 124).]
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Art. 5107—122d. Commissioners of appraisement.—As soon as
practicable, after the approval of the report of the engineer, and the
adoption of the plan of improvements to be constructed, the board of
directors shall appoint three disinterested commissioners, who shall be
known as commissioners of appraisement, but who shall be freeholders,
but not owners of land within the district for which they are to act.

[1d, § 8 (§ 125).] ,

Art. 5107—122e. Same; notice to and proceedings of Commission-
ers—The secretary of the board of directors immediately following the
appointment of the commissioners of appraisement shall in writing noti-
fy each of his appointment, and in the notice designate a time and place
for the first meeting of such commissioners. It shall be the duty of the
commissioners to meet at the time and place specified or as soon there-
after as possible when they shall each take and subscribe an oath that
they will faithfully and impartially discharge their duty as such commis-
sioner, and make true report of the work done by them, and at such meet-
ing the commissioners shall organize by electing one of their number
chairman and one vice-chairman, and the secretary of the board of di-
rectors, or in his absence such person as the board of directors may ap-
point, shall be secretary of said commissiouers during their continuance
in office and shall furnish to them such information and such assistance
as may be within his power and necessary to the performance of their du-

ties. [Id., §8 (§126).]

Art. 5107—122f. Same; assessment and report of commissioners;
compensation.—Within thirty days after qualifying and organizing as
above directed, the commissioners of appraisement shall begin their
duties, and they may at an time call upon the attorney of the district for
legal advice and information relative to such duties, and may, if neces-
sary, require the presence of the district engineer, or one of his assistants.
as such times and for so long as may be necessary to the proper per-
formance of their duties. Such commissioners shall proceed to view the
lands within such district as will be affected by the plan of reclamation
for such district as carried out, and all public roads, railroads, rights of
way and other property or improvements located within such district,
and shall assess the amounts of benefits and all damages, if any, that
will accrue to any tract of land or other property within such district
or to any public highway, railroad and other rights of way, roadways or
other property from carrying out and putting into effect the improve-
ments to be constructed by such district. The board shall prepare a re-
port of their findings which shall show the owner of each piece of proper-
ty examined, and on or concerning which any assessment is made, to-
gether with such description of said property as may identify the same,
with the amount of damages and all benefits assessed for and on account
of, or against the same, which said report shall be signed by at least a
majority of the said commissioners and filed with the secretary of the
board of directors of the district, and which report shall also show the
number of days each commissioner has been cmiployed and the actual ex-
penses incurred by each during his service as commissioner, and each
shall be paid by the district not to exceed $10.00 per day for his services,
and all necessary expenses in addition thereto upon the approval of his
account for such per diem and expenses by the board of directors. Said
commissioners shall in their said report fix a time and place when and
where they will hear objections thereto, and such date shall be not less
than twenty days from the filing of such report. [Id., § 8 (§ 127).]
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Art. 5107—122g. Same; proceedings on report; objections; notice
of hearing.—When the report of the Commissioners shall have been fil-
ed with the secretary of the board of directors, he shall forthwith give no-
tice by publication in a newspaper published in each county w herem any
portion of the district is located, for at least once a week for two consecu-
tive weeks prior to the date fixed for such hearing, of the time and place
of such hearing, and he shall also mail a written notice to each person
whose property will be in any wise affected by the carrying out of the
plan of reclamation and improvement if his postoffice is known, stating
the time and place of such meeting, which notice shall state in substance
that the report of the commissioners to assess benefits and damages ac-
cruing to the land and other property by reason of the plan of reclama-
tion and improvement for the district in question has been filed in his
office, and that all persons interested may examine the same and make
objections thereto in whole or in part, and that the commissioners will
meet on the day and at the place named for the purpose of hearing and
acting on objections to such report, and the secretary upon the day of
the hearing shall file in his office the original notice with his affidavit
thereto, showing the manner of publication and the names of all persons
to whom notices have been mailed, and that postoffices of those to be af-
fected to whom notices were not mailed were unknown to him, and
could not be ascertained by reasonable diligence, and copies of such no-
tice and affidavit shall be filed, one with the comimissioners of appraise-
ment and one with the clerk of the County Commissioners’ Court. [1d..

§8(8128)]

Art, 5107—122h. Same; exceptions; decision; costs; record.—At
or before the hearing, upon the report of the commissioners of appraise-
ment, any owner of land or other property affected by such report, or the
plan of reclamation and improvements may file exceptions to any or all
parts of such report, and said commissioners at the time and place speci-
fied in the notice shall proceed to hear and base opinion on such objec-
tions, and where such objections are sustained, in whole or in part, may
make such changes and modifications from time to time as may be neces-
sary to conform the report to their findings. When the commissioners
shall have finally acted they shall make decrees confirming such report in
so far as it is confirmed, and approving and confirming the same as modi-
fied or changed in so far as it may be modified or changed. The com-
missioners shall have power to adjudge and apportion costs incurred
upon the hearing in such manner as may be deemed equitable. The find-
ings of the commissioners as to benefits and damages to lands, railroads
and other property within the district shall be final and conclusive. The
final decree and judgment of the commissioners shall be entered of rec-
ord in the minutes of the board of directors, and certified copies thereof
shall be filed with the county clerk of cach county in which any portion
of the lands within such district are located, as a permanent record of
such county, and such filings shall be notice to all persons of the con-
tents and purpose of such decree. [ld., § 8 (§ 129).]

Art. 5107—122i. Same; basis for levy of tax; process for witnesses.
—After the action of the commissioners of appraisement as aforesaid,
their final findings, judgment and decree, until lawfully changed or modi-
fied, shall form the basis of taxation within and for the district for which
they shall have acted, for all purposes for which taxes may be levied by,
for or on behalf of such district and all taxes shall be apportioned and
levied on each tract of land, railroad and other real property-in the
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district, in proportion to the net benefits to the property named in such
final judgment or decree as shown thereby. In all matters before the
commissioners of appraisement, parties interested may not only appear
in person or by attorney, but they shall be entitled to process for wit-
nesses to be issued by the chairman of the commissioners of appraise-
ment on demand, and such commissioners shall have the same power
as a court of record to enforce the attendance of witnesses. [Id., § 8

(§ 130).]

Art. 5107—122j. Election to determine mode of assessment of tax.
—Any water improvement district organized under authority of Sec-
tion 59 of Article 16 of the Constitution, and Chapter 25 General Laws,
Fourth Called Session, Thirty-fifth Legislature, [Arts. 3107—267 to 5107
—276], as well as any water improvement district which may have been
created prior to the adoption of such Constitutional amendment, and
which shall have availed itself or may hereafter avail itself of the bene-
fits of Section 39 of Article 16 of the Constitution, may at the time of its
creation, or at any time thereafter hefore such district shall have issued
bonds, submit to the qualified electors of such district the question
whether the taxes to be levied therein, or any part thereof, shall be levied,
assessed and collected upon an “equitable” hasis in proportion to benefits
to be conierred by the organization, operation and maintenance of such
district and the work and improvements to be created thereby, or wheth-
er such taxation or any portion thereof shall be levied upon an ad valor-
em basis. Such question shall be submitted to the qualified voters of such
district at any time and in any manner that the governing body of such
water improvement district may select, and the ballots to be used shall
have printed thereon in substance the following: “For the levy of taxes
upon a benefit basis instead of an ad valorem basis,” and “Against the
levy of taxes on a benefit basis instead of on an ad valorem basis.” And
such election shall be governed by the provisions of Chapter 87 of the
General Laws of the Thirty-fifth Iegislature, Regular Session, and
amendments thereof [1918 Supp., Art. 5107—1 et seq.] so far as ap-
plicable. If a majority of the votes cast at such election shall be in fa-
vor of the levy and collection of the taxes, or any part thereof, upon an
equitable basis in proportion to benefits instead of upon an ad valorem
basis, then taxes shall be sb levied and collected. [Id., § 8 (§ 131).]

Art. 5107—122k. Apportionment and assessment of benefits in dis-
tricts operating under contract with United States; notice and hearing.
—In the event an irrigation or water improvement district shall have
heretofore been operated or shall hereaiter be operated under contract
with the United States and such district shall have adopted or may adopt
the plan of the levy and collection of taxes on a benetit basis instead of
an ad valorem basis, then the directors of such district shall at some con-
venient time thereafter, and from time to time as may be necessary, sit
as a board to apportion and assess the benefits conferred upon any and
all property situated within such water improvement district and shall
cause a record to be made, showing the amount and value of the bene-
fits computed to accrue to all of the property situated within such dis-
trict and subject to taxation, and the amount of taxes upon such basis
to be levied against and collected from such property; provided, that no
taxes so assessed or adjudged against such property shall be in excess
of the benefit accruing and to accrue to such property from the organiza-
tion, operation and maintenance of such district and the improvements
to be acquired or constructed thereby. After such record shall have been
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made up, the board shall cause notice to be mailed to each property
owner whose name appears upon such record, showing the amount of
taxes to be levied against such property, and fixing a date and place
at which such owner may appear and contest the correctness and equita-
bleness of such tax. And after such hearing such board of directors or
other governing body shall determine the inequitableness of the tax and
sustain, reduce, or increase the same, as in their judgment shall be just
and equitable; and the decision of such board shall be final. All of the
provisions of Chapter 87, General Laws Thirty-fifth Legislature, Regu-
lar Session, and amendments thereto [1918 Supp., arts. 5107—1 to 5107—
122], not inconsistent herewith, shall apply to the levy, assessment and
collection of the taxes herein provided for. [Id., § 8 (§ 132).]

Art. 5107—122l. Contracts for sale of water power privileges; re-
serving supply for irrigation and other purposes.—Any irrigation or
water improvement district may contract for the sale of water power
privileges whenever it may be possible for power to be generated by the
use of the water flowing from its reservoir, or in its canal system, pro-
vided, however, any such contract for the sale of water power privileges
shall be subject to the obligation of the district to protect the lands
embraced therein in an adequate supply of water for irrigation for which
the district was organized, or for supplying water for municipal pur-
poses in those districts supplying water for municipal purposes. [Id., §

8 (§ 133).]

Art. 5107—122m. Districts operating under ad valorem basis of tax-
ation may adopt assessment and equalization plan; mode of assess-
ment; compensation of tax collector; remedies of security holders; ap-
peal; districts embracing two or more counties.—Irrigation and water
improvement districts operating under the provisions of laws of this
State, and assessing taxes on the ad valorem basis, may, if they find it
to their advantage, adopt the assessment and equalization of values of
the property authorized therein for taxation as made and equalized by
the county officers and the County Commissioners’ Court and base the
levy and collection of taxes on such assessment and equalization, and-
they shall also have authority to secure from the County Tax Assessor
a list of tax renditions as made to him covéring the property within said
district, and adopt same for the use and benefit of said district by caus-
ing the tax assessor and collector of the district to compile same as the
tax roll of the district instead of making independent assessment thereof.
In the event that the district tax asscssor and collector and district direc-
tors should for any reason fail or refuse to properly assess, equalize tax
values, and prepare a tax roll for said district, as provided by law, then in
that event the taxes levied at the time of issuance of bonds or other valid
obligations of said district shall be collected by the County Tax Collec-
tor by entering on his rolls the said tax as against all property situated
within such district for the year or years which the said district officers
may have so failed to perform their said duties. If the tax levy is not
sufficient because of decreased valuations same shall be increased by or-
der of the Commissioners Court.

The fund so collected by such County Tax Collector shall be de-
posited in the county depository as a special fund to be devoted to
the payment of interest and sinking fund on such bonds or other ob-
ligations, and such fund shall be paid thereon upon order of the County
Commissioners’ Court. In the event any such County Tax Collector
should fail or refuse to perform such duties then the holders of such
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securities, bonds or obligations, or any one or more of them, may com-
pel him to do so by mandamus proceeding in the court of proper juris-
diction. The County Tax Collector shall be allowed, in addition to
all other compensation now provided by law, reasonable fees for the per-
formance of such duty, to be fixed by the County Commissioners’ Court,
not to exceed, however, the rate of compensation fixed by law for the
performance of like duties in the collection of county funds. Whenever
such district officers shall fail to perform and discharge their duty, in
the assessment and valuation of the property and collection of taxes;
as hereinabove provided, then any bond holder or other person in-
terested in said district and the payment of their obligations may re-
quest the County Commissioners’ Court to enter an order authorizing the
County Tax Collector to perform the duties herein provided, and the
County Commissioners’ Court shall investigate said matter, and if they
find said conditions to exist shall enter an order directing the County
Tax Collector to proceed as herein provided, and no County Tax Col-
lector shall undertake the collection of such taxes until so ordered by
the County Commissioners’ Court. The provisions of this Section are
not intended to allow anyone to interfere with the duties of the district
officers so long as they are in the active discharge of their duties, but
such powers shall be exercised in the event such district officers shall
not perform their duties, or'in the event of a vacancy in said offices.

In the event of any dispute arising as to whether or not said ojcers
are so performing their duties, said matter may be determined by an
action against said officers in the District Court in the nature of a
mandamus suit or in injunction proceedings restraining such officers
from interfering with the collection of such taxes and the payment of
said obligations by said County Tax Collector, and said County Com-
missioners’ Court.  Any such action of the District Court may be ap-
pealed to the Court of Civil Appeals and a judgment of the Court of
Civil Appeals shall be final. In the event any such district embraces
territory in two or more counties, the duties herein provided for the
County Tax Collector and County Commissioners’ Court shall be per-
formed by such officers as to all such property lying within the county.

[Id., § 8 (§ 134).]

Art. 5107—122n. Sale of surplus water.—Any irrigation or water
improvement district may sell a surplus water they may have or have
conserved to lands in the same vicinity for the purpose of irrigation,
domestic or commercial uses. [Id.,, § 8 (§ 135).]

Explanatory.—Sec. 136 repeals all laws in conflict, and sec. 5a, ch. 12, Gen. Laws,
2d Called Sess. 35th Leg. Sec. 137 is the emergency clause. Act took effect March 2,
1921.

Art. 5107—1220. Water improvement district which is also a con-
servation and reclamation district may hold election to impose limita-
tion on debt or bond issue; completion of works.—The Board of Direc-
tors of any Water Improvement District which has been or shall be con-
stituted a Conservation and Reclamation District under the provisions
“of Section 59, of Article XVI, of the Constitution, may, for the benefit
of the pudrchasers or holders of bonds to be issued, limit the power of
the District to incur debt and issue bonds in the manner and to the ex-
tent hereinafter mentioned. Said Board may adopt a resolution declar-
ing that during a period not exceeding ten years, the District shall not
issue bonds in excess of twenty-five per cent of the assessed value of
the taxable real property of the District according to the last assess-
ment for District purposes, and shall give notices of the adoption of
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such resolution by publication once a week for two successive weeks in
a newspaper published in the District, stating that such resolution shall
take effect unless a petition signed by ten per cent. of the qualified prop-
erty tax paying electors of the District shall be presented against the
proposed limitation within thirty days after the date of the first pub-
lication of such notice. If such petition or remonstrance be filed within
said period, said limitation shall not take effect unless it be approved
at a general or special election held in the District in the same man-
ner as other general or special elections are held. The ballot on the
question at such election shall be in substantially the following form:

“For limiting during the term of ...... vears, the maximum debt of
the District to twenty-five per cent. of the assessed valuation of the
real property,” and “Against limiting during the term of...... years,

the maximum debt of the District to twenty-five per cent of the asses-
sed valuation of the real property.” If such limitation shall be approved
or if during said period no petition or remonstrance shall be filed, the
District shall not issue bonds under any statute or constitutional pro-
vision during said term in excess of the amount so limited, except to com-
plete works for constructing which bonds may be issued within said
limitation, and shall only issuc bonds exceeding said limitation for com-
pleting such works after the State Board of. Water Engineers shall have
approved the plans and specifications of the original and uncompleted
works, together with the estimates of the cost thereof. It such plans
and specifications and estimate be approved by said State Board of
Water Engineers, notice of intention to issue said bonds to complete
said works shall be given by publication once a week for three weeks,
stating the amount of the proposed issue of bonds and the time when
a hearing will be had, which shall be not less than thirty days from
the date of the first publication. Any property taxpayer, bond holder or
other creditor or person interested may appear and shall be heard. 1i
the determination be in favor of the issuance of additional bonds to the
amount stated in the notice, the question of issuing such bonds shall be
submitted to the property taxpaying voters at an election held in the
form and manner prescribed by law. [Acts 1921, 37th Leg. Ist C. S, ch.
6,81 (§138).]

Explanatory.—Took effect Aug. 13, 1921, The act adds sections 138 and 139 to Acts
1917, 35th Leg., ch. 87. .

Art. 5107—122p. Former proceedings validated.—All proceedings
heretofore had and taken to organize a water improvement district un-
der the Act to which this is an amendment, or to determine the manner
in which taxes or assessments shall be levied and collected, or to bring
any district organized hereunder, under the provisions of Section 59 of
Article XV1 of the Constitution of Texas, or to authorize the issuance
of bonds of any District organized under the Act to which this is an
amendment, whether such District shall or shall not have come under
said Section 59 of Article XVI of the Constitution, shall be and are
hereby in all respects ratified, validated, approved and confirmed, and
such bonds may be issued and sold in the form and manner and at the-
price and under the conditions prescribed by law. [Id., § 1 (§ 139).]

Art. 5107—122pp. Districts may maintain suits.—All water im-
provement districts and irrigation districts heretofore or hereafter or-
ganized under the laws of the State being dependent upon their water
rights and water supply to perform their public duties and to protect
their bonds and other indebtedness created under the provisions of the
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law and to maintain their taxable values and assessable values shall
have full authority to maintain any action or suit for such purposes.
[Acts 1921, 37th Leg. 1st C. S., ch. 46, § 1 (§ 140).]

Explanatory.—Took effect Nov. 15, 1921. The act amends Acts 1917, 35th Leg. ch.
$7, by adding thereto sections 140, 141, and 14:2.

Art. 5107—122q. Districts may sue to protect water supply.—The
board of directors are hereby empowered to institute and maintain any
suit or suits to protect the water supply of said district and to prevent
any unlawful or unwarranted interference with or diversion of such wa-
ter supply. All water improvement districts and irrigation districts
shall have full power and right to protect its water supply and all other
rights and property and by proper suit, to prevent any taking or inter-
ference with such water supply, of whatever nature or however ac-

quired, necessary to the uses of such district or for the irrigation of the
lands situated therein. [Id., § 1 (§ 141).]

Art. 5107—122qq. State Board of Water Engineers constituted a
commission to investigate feasibility of projects involving issuance of
bonds.—The State Board of Water Engineers shall be and 1is constituted
a commission to investigate and report upon the organization and feasi-
bility of all water improvement districts which shall issue bonds under
the provisions of the law of this State. All such districts desiring to
issue bonds for any purposes shall submit in writing to said board an
application for investigation, together with a copy of the engineer’s re-
port, and a copy of all data, profiles, maps, plans and specifications pre-
pared in connection therewith. Said Board of Water Engineers shall
examine same and shall visit the project and carefully inspect the same

~and may call for and shall be applied with additional data and informa-
tion requisite to a reasonable and careful investigation of the project
and proposed improvements. They shall file in their office in writing
their suggestions for changes and improvements, and furnish a copy
thereof to the board of directors of the district. If said board shall
finally approve or refuse to approve such project, or the issuance of
bonds for any improvement, they shall make a full written report there-
on, file same in their office, and furnish a copy of same to the board of
directors of said district. [Id., § 1 (§ 142).]

CHAPTER THREE
WATER CONTROL AND PRESERVATION DISTRICTS

ATT. Art.
5107—123. Districts may be established; pellant; hearing and judg-
, territory included; purposes of. ment.

5107—124. Petition for establishment; con- 5107—129. Election to determine establish-
tents; hearing by commis- ment: propositions to be sub-
sioners’ court thereon; no- mitted.
tice of. 5107—130. Notice of election.

5107—125. Duties and powers imposed on 5107—131. Conduct of election; qualified
County Judges, Commission- voters: voting precincts; elec-
ers’ Court, county clerk, etc., tion officers; ballots.
made part of regular duties. 5107—132. Lists of property taxpayers for

5107—126. Contest of establishment of dis- election judges; oath admin-
trict; hearing. istered to voters.

5107—127. Order establishing or denying 5107—133. Returns and declaration of re-
establishment of district; con- sult of election; form for.
tents. 5107—134, District board of directors;

5107—128. Appeal to District Court from number; appointment; qualifi-
order establishing, etc., dis- cations; compensation; terms
trict; notice of; bond of ap- of office; vacancies in office of.
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5107—135.

5107—136.

5107—137.
5107—138.
5107—139.
5107—140.
5107—141.
5107—142.

5107—143.
5107—144.
5107—145.

5107—146.
5107—147.

5107—148.
5107—149.

5107—150.

5107—151.
5107—152.

5107—153.

h107—154.
5107—155.

5107—156.
5107—157.

5107—158.

Article 5107—123.

Proposed district partly within
two or more counties; peti-
tion, election, etc.

Same; hearing and determina-
tion by Commissioners’ Court;
appeals.

Same; board of directors.

Same; board of directors; elec-
tion; terms of office; wvacan-
cies in office of.

Board of directors;
oath of office.

Organization of board of direc-
tors; quorum.

Bonds of district; order for is-
sue; amount; tax levy.

Tax -levy; books for tax offi-
cers; assessment of property;
lien of tax; duties of tax of-
ficers.

Same; collection of tax;
of tax collector.

Same; delinquent property; sale;
redemption from sale.

Tax levy for maintenance, etc.,
of district; assessment, col-
lection, etc.

bonds and

duties

District depository; selection;
duties.

Same; payment of money col-
lected to.

Same; reports and vouchers.
Funds of district; payments
from; accounts; audit.
Bonds of district; issue; de-
nominations; interest; pay-
ment.

Suit to test validity of district
or bonds issued thereby.
Action to determine validity of

bond issue prior to sale
thereof.

Same; duty of Attorney Gen-
eral,

Same; judgment.

Bonds of district; registration;
record of.

Same; sale. ,

Modification or change in pro-
posed improvement; proce-
dure; additional bonds; elec-

tion to determine issue.
Construction and Maintehance

Fund; how constituted; ex-

penses of elections; how paid.
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Interest and Sinking Fund; how
constituted; payments from.
Right of eminent domain con-

ferred; procedure.

Engineer; employment; duties;
directors to co-operate with
United States.

Joinder of districts in construc-
tion of improvement; con-
tracts; general manager.

Contracts for improvements;
letting; advertisement; sev-
eral improvements.

Same; surveys, plans, etc., for
bidders; acceptance or rejec-
tion of bids; contracts; req-
uisites of.

Same; bond of contractor.

Supervision of work by district
engineer.

Inspection of work by directors;
payments to contractors.

Report of work done by direc-
tors.

General powers and duties of
directors; director may te
general manager.

Director, etc., not to have pe-
cuniary interest in contruct, ’
etc.; punishment for violation.

Suits by or against district:
judicial notice of district:
contracts with district; seal
of district.

Acquisition by directors of
rights of way, etc.; condem-
nation; conveyance of prop-
erty to United States.

Right of entry by directors up-

on lands ' for examination
thereof; interference with;
punishment.

Investment.of sinking fund.
Directors to keep accounts, and

preserve contracts, records,
ete, .

Office to be maintained by di-
rectors; meetings.

Bonds of officers and employés
of district.
Disposition of
Construction
nance Fund.

Repeal.

remainder of
and Mainte-

Districts may be established; terfitory included;

purposes of.—One or more Water Control and Preservation Districts
may be established in the several counties, or a part of any county, of
this State, or in two or more adjacent counties, or in parts of one or morc
adjacent counties, or in one county and part of an adjacent county or
counties, in the manner herein after provided. Said districts may or
may not include within their boundaries villages, towns and municipal
corporations, or any part thereof but no land shall be at the same time
included within more than one Water Control and Preservation Dis-

trict, created under this Act;

the said districts, when so established.

to be for the purpose of the control and preservation of the purity of the
waters of any rivers, creeks, bayous, lakes, canals, streams or other
waters of any kind and character situated or ﬁowmg, in. whole or in
part, through the said district, or any part thereof, by the prevention of
the inflow of salt water or other deleterious substances, or by the chang-
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ing of said waters from salt to fresh water, and the impounding of fresh
water for the above mentioned purposes; such districts when so estab-
lished being fully empowered to erect, construct, maintain, repair and
reconstruct dams, bulkheads, jetties, locks, gates, or any other charac-
ter of improvement, or construction necessary to the accomplishment of
said purposes, or any of them, and such construction, or any part of
same, may be without the boundaries of the district, where same may
be deemed necessary to the preservation or the improvement oi the
purity and irrigable quality of the waters of any river, creek, bayou,
lake, canal, stream or other waters, or any part thereof, situated or flow-
ing, in whole or in part, through the said district, or any part thereof:
and may issue bonds in payment thereof as hereinafter provided. [Acts
1918, 35th Leg. 4th C. S., ch. 43, § 1.]

Took effect April 2, 1918.

Art. 5107—124. Petition for establishment; contents; hearing by
commissioners’ court thereon; notice of.—Upon the presentation to the
County Commissioners’ Court of any county of this State of a petition.
accompanied by the deposit as hereinafter provided, signed by twenty-
five of the resident property taxpayers of any proposed Water Control
and Preservation District, praying for the establishment of a Water
Control and Preservatien District within said county and setting forth
the boundaries of the proposed district, accompanied by a map thereot,
the general nature of the improvement, or improvements, proposed and
an estimate of the probable cost thereof, and praying for the issuance of
bonds and levy of a tax in payment thereof, and designing a name for
such Water Contro! and Preservation District, which name shall in-
clude the name of the county; said petitioners shall make affidavit to
accompany said petition of their said qualification; the said Commis-
sioners’ Court shall, at the same session when said petition is presented.
enter an order setting same down for hearing at some regular term ot
said court or at some special session of said court called for the purpose,
not less than thirty days ner more than sixty days from the presentu-
tion of said petition, and shall order the Clerk of said Court to give _
notice of the date and place of said hearing by posting, or causing to
be posted, a copy of said petition and the order of the Court thereon
in five public places in said county, one of which shall be at the Court
House door of said county and the other four of which shall be within
the limits of said proposed Water Control and Preservation District.
which said notice shall be posted not less than twenty days prior to the
time sct for the hearing. The said Clerk shall receive as compensation
for such services One Dollar for each such notice and five cents per
mile for each mile necessarily traveled in posting such notices. [Id., §2.]

Art. 5107—125. Duties and powers imposed on County Judges,
Commissioners’ Court, county clerk, etc., made part of regular duties.—
The duties and, powers herein conferred upon the County Judges and
members of the Commissioners’ Court, the County Clerk and other offi-
cers are made a part of the regular duties of said officials which they
shall render and perform without additional compensation unless other-
wise provided herein. [Id., § 3.]

Art. 5107—126. Contest of establishment of district; hearing.—
Upon .the day set for the hearing of said petition before the County
Commissioner’s Court, any person who has taxable property within the
proposed district, or who may be affected thereby, may appear before the
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said court and contest the creation of said district, or contend for the
creation of said district, and may offer testimony in favor of or against
the boundaries of said dlStI’lCt 1o show that the proposed improvement
or improvements would or would not be of any public utility and would
or would not be feasible or practicable and the probable cost of such
improvement or improvements, or as to any other matter pertaining to
the proposed district. Said County Commissioners’ Court shall have
exclusive jurisdiction to hear and determine all contests and objections
to the creation and establishment of the same, and shall have exclusive
jurisdiction in all subsequent proceedings of any district when organ-
ized, except as herein otherwise provided, and may adjourn hearing on
any matter connected therewith from day to day and all judgments, de-
crees or orders rendered or entered by said Court in relation thereto
shall be final except as herein othcrwise provided. [Id., § 4.]

Art. 5107—127. Order establishing or denying establishment of dis-
trict; contents.—If at the hearing of said petition it shall appear to the
Commissioners’ Court that the organization of such district and the
proposed improvement is feasible and practicable, that it would be a
public benefit or public utility, then the Court shall so find and shall
also find the amount of money necessary for said improvement or im-
provements, for all expenses incident thereto and the expenses neces-
sarily incurred in connection with the creation and establishment of
the district, and shall specify the amount of bonds to issue, the length
of time the bonds shall run and the rate of interest said bonds shall bear,
and cause its findings to be recorded in the records of the Commission-
" ers’ Court. If the Court shall find that the organization of such district
and the proposed improvement is not feasible or practicable, or that it
would not be a public benefit or public utility, then the Court shall en-
ter such findings of record and dismiss the petition at the cost of peti-
tioners; but the order dismissing said petition shall not prevent or
conclude the presentation at any subsequent time of a similar petition
with changed boundaries, but the presentation of a similar petition with
. identical boundaries shall not be permitted until the expiration of six
months after such dismissal. [Id., § 5.]

Art. 5107—128. Appeal to District Court from order establishing,
etc., district; notice of; bond of appellant; hearing and judgment.—Ii
at the hearmg of said petition, as herein provided for, the Commission-
ers’ Court shall enter an order granting or dismissing the petition for
the establishment of said district at the cost of petitioners, then and in
that event the petitioners, or any one or more of them, or any taxpayer
m such district, may appeal irom said order to the District Court of
said county which appeal shall be perfected in the following manner,
to-wit: notice of appeal shall be given at the time of the-entry of said
-order by announcement of same before said Court, which notice of ap-
peal shall be entered on the minutes of said Court, or by giving written
notice within two days after the entry of such order, said notice to be
a simple statement in writing to the effect that the undersigned gives
notice of appeal from the order entered on the date stated, which notice
shall be filed with the Clerk of the County Court, and the appellant shall,
within five days from the date of the entry of said order, file an appeal
bond with two or more good and. sufficient sureties in the sum of One
Hlundred Dollars, payable to the County Judge of the county, to be
approved by the County Clerk; conditioned, upon the due prosecution
of the appeal and payment of all costs incident thereto, and unless the
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appeal be thus perfected within five days after the rendition of the or-
der, such order shall be final and conclusive and there shall be no exten-
sion of time granted for the filing of the appeal bond; the County Clerk
shall, within five days after the filing of said appeal bond, transfer to
the Clerk of such District Court all records filed with the County Com-
missioners’ Court, pertaining to the establishment of said district, and it
shall be unnecessary to file any other or additional pleadings in said
court. The Court shall set the matter down for hearing, giving it pre-
cedence over all other cases, and the matters shall be tried and deter-
mined by the court, the hearing being de novo. The judgment of the
District Court shall be final and conclusive, and the same shall be cer-
tified to the Commissioners’ Court for its further action. The provi-
sions of Section 5, hereof [art. 5107-—127], as to the presentation of a
subsequent petition or petitions, as the case may be, shall be applied in
case of such appeal. {Id., § 6.]

Art. 5107—129. Election to determine establishment; propositions
to be submitted.—Aiter the hearing upon the petition, as herein pro-
vided, if the Commissioners’ Court shall find in favor of the petitioners
{for the establishment of a Water Control and Preservation District ac-
cording to the boundaries as set out in said petition, then the Commis-
sioners’ Court shall order an election, in which order 