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PREFACE

This Pamphlet contains the text of the Texas Probate Code,
enacted by Acts 1955, 54th Leg., p. 88, ch. 55, as amended through the
1983 Regular and First Called Sessions of the 68th Legislature.

The Probate Code as enacted generally included the Chapter and
Section headings which appear herein. The analyses of these headings
in the Table of Contents and at the beginning of each chapter, coupled
with an editorially prepared Index, provide a quick and easy means of
finding particular provisions of the Code. '

A Disposition Table is included preceding the Code, thus providing
a means of tracing former Probate Articles of the Civil Statutes into
the Code.

Comprehensive coverage of the judicial constructions and in-
terpretations of the Code, together with cross references, references to
law review commentaries discussing particular provisions, and other,
editorial features, is provided in the volumes of Vernon’s Texas Stat-
utes and Codes Annotated.

THE PUBLISHER
July, 1984
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EFFECTIVE DATES

The following table shows the date of adjournment and the effective date
of ninety day bills enacted at sessions of the legislature beginning with the

year 1945:
Year Leg.
1945 49
1947 50
1949 51
1951 - 52
1953 53
1954 53
1955 54
1957 55
1957 55
1957 55
1959 56
1959 56
1959 56
1959 56
1961 57
1961 57
1961 57
1962 57
1963 58
1965 59
1966 59
1967 60
1968 60
1969 61
1969 61
1969 61
1971 62
1971 62
1972 62
1972 62
1972 62
1973 63
1973 63
1975 64
1977 65
1977 65
1978 65
1979 66
- 1981 67
1981 67
1982 67
1982 67
1983 68
1983 68

Session
Regular
Regular
Regular
Regular
Regular
1st C.S.
Regular
Regular
1st C.S.

2nd C.S.

Regular
1st C.8.

2nd C.S.
3rd C.S.

Regular
1st C.S.

2nd C.S.
3rd C.S.

Regular
Regular
1st C.S.
Regular
1st C.S.
Regular
1st C.S.

2nd C.S.

Regular
1st C.S.

2nd C.S.
3rd C.S.
4th C.S.

Regular
1st C.S.
Regular
Regular
1st C.S.

2nd C.S.

Regular
Regular
1st C.S.

2nd C.S.
3rd C.S.

Regular
1st C.S.

Adjournment Date
June 5, 1945

June 6, 1947

June 6, 1949

June 8, 1951

May 27, 1953
May 13, 1954
June 7, 1955

May 23, 1957
November 12, 1957
December 3, 1957
May 12, 1959
June 16, 1959
July 16, 1959
August 6, 1959
May 29, 1961
August 8, 1961
August 14, 1961
February 1, 1962
May 24, 1963
May 31, 1965
February 23, 1966
May 29, 1967
July 3, 1968

June 2, 1969
August 26, 1969
September 9, 1969
May 31, 1971
June 4, 1971
March 30, 1972
July 7, 1972
October 17, 1972
May 28, 1973
December 20, 1973
June 2, 1975

May 30, 1977
July 21, 1977
August 8, 1978
May 28, 1979
June 1, 1981
August 11, 1981
May 28, 1982
September 9, 1982
May 30, 1983
June 25, 1983

Effective Date
September 4, 1945
September 5, 1947
September 5, 1949
September 7, 1951
August 26, 1953
August 12, 1954
September 6, 1955
August 22, 1957
February 11, 1958
March 4, 1958
August 11, 1959
September 15, 1959
October 15, 1959
November 5, 1959
August 28, 1961
November 7,.1961
November 13, 1961
May 3, 1962
August 23, 1963
August 30, 1965

*

August 28, 1967
*
September 1, 1969
*

December 9, 1969
August 30, 1971
September 3, 1971
June 29, 1972

&

January 16, 1973
August 27, 1973
*

September 1, 1975
August 29, 1977
*

November 7, 1978

August 27, 1979

August 31, 1981

November 10, 1981
*

*

August 29, 1983
September 23, 1983

* No legislation for which the ninety day effective date is applicable.
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DISPOSITION TABLE

Showing where provisions of former Probate Articles of the Civil Statutes are
covered in the Texas Probate Code as incorporated herein.

Probate
Civ.St. Code
Article Section
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3302 i iiacaeccaa- 23
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3304 i eieecceaeaoaa 21
3305 oo ddiccaaa- 11
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3307 h ot 24
3308 e eecemeoaas 75
3309 i eiicaaa 25
3310 e eeaes 33
331028 - eeiiccaeaaaa 33
10D e iiieaas 26, 33
331l i eeeineceae- 33
312 e eceeeaaa 32
X J 1 U 22
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TEXAS PROBATE CODE

Acts 1955, 54th Leg., p. 88, ch. 55
Approved April 4, 1955, effective Jan. 1, 1956

Chapter Sec.
1. General Provisions........... ..o 1
Il Descent and Distribution ...................... 37
lil.  Determination of Heirship...................... 48
IV. Execution and Revocationof Wills .............. 57
V. Probate, Grant of Administration, and Guardi-
anshiP. ... e 72
VI. Special Types of Administration and Guardian-
ShID .o 131

Vil.  Executors, Administrators, and Guardians ...... 178

Viil.  Proceedings During Administration and Guardi-
ansShiP. .o s 248

IX. Specific Provisions Relating to Persons of Un-
sound Mind and Habitual Drunkards ......... 415
X. Payment of Estates Into State Treasury ........ 427
Xl. Nontestamentary Transfers ................... 436
CHAPTER 1. GENERAL PROVISIONS

Sec.

1. Short Title.

2. Effective Date and Application.

3. Definitions and Use of Terms.

4. Jurisdiction of County Court With Respect to Pro-
bate Proceedings.

5. Jurisdiction of District Court and Other Courts of
Record With Respect to Probate Proceedings and
Appeals from Probate Orders.

5A. Matters Appertaining and Incident to an Estate.

5B.  Transfer of proceeding.

6 Venue for Probate of Wills and Administration of

Estates of Decedents.

7 Venue for Appointment of Guardians.

8. Concurrent Venue and Transfer of Proceedings.

9. . Defects in Pleading.

10.  Persons Entitled to Contest Proceedings.

11.  Applications and Other Papers to be Filed With
Clerk.

12.  Costs and Security Therefor.

13. Judge’s Probate Docket.

14.  Claim Docket.

15.  Probate Minutes and Papers to be Recorded Therein.
16.  Probate Fee Book.

17.  Index.

18.  Use of Records as Evidence.

19.  Call of the Dockets.

20. Clerk May Set Hearings.

21.  Trial by Jury.

22.  Evidence.

23.  Decrees and Signing of Minutes.

24.  Enforcement of Orders.

25.  Executions.

26.  Attachments for Property. .
27.  Enforcement of Specific Performance.

Sec.

28.  Personal Representative to Serve Pending Appeal of
Appointment.

29.  Appeal Bonds of Personal Representatives.

30. Repealed.

31. Bill of Review.

32. Common Law Applicable.

33. Issuance, Contents, Service, and Return of Citation,
Notices, and Writs in Probate Matters.

34. Service on Attorney.

34A. Guardians and Attorneys Ad Litem.

35.  Waiver of Notice.

36. Duty and Responsibility of Judge.

36A. When Power of Attorney not Terminated by Disabili-
ty.

36B. Examination of Documents or Safe Deposit Box
With Court Order.

36C. Delivery of Document With Court Order.

36D. Examination of Document or Safe Deposit Box
Without Court Order.

36E. Delivery of Document Without Court Order.

36F. Restriction on Removal of Contents of Safe Deposit
Box.

§ 1. Short Title

This Act shall be known, and may be cited, as the
“Texas Probate Code.”
[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 2. Effective Date and Application

(a) Effective Date. This Code shall take effect
and be in force on and after January 1, 1956. The
procedure herein prescribed shall govern all probate
proceedings in county and probate courts brought
after the effective date of this Act, and also all
further procedure in proceedings in probate then
pending, except to the extent that in the opinion of
the court, with respect to proceedings in probate
then pending, its application in particular proceed-
ings or parts thereof would not be feasible or would
work injustice, in which event the former procedure
shall apply.

(b) Rights Not Affected. No act done in any
proceeding commenced before this Code takes ef-
feet, and no acerued right, shall be impaired by the
provisions of this Code. When a right is acquired,
extinguished, or barred upon the expiration of a
prescribed period of time which has commenced to
run by the provision of any statute in force before
this Code takes effect, such provision shall remain
in force and be deemed a part of this Code with
respect to such right. All things properly done
under any previously existing statute prior to the
taking effect of this Code shall be treated as valid.
Where citation or other process or notice is issued
and served in compliance with existing statutes

1



§2

prior to the taking effect of this Code, the party
upon whom such citation or other process has been
served shall have the time provided for under such
previously existing statutes in which to comply
therewith.

(¢) Subdivisions Have No Legal Effect. The di-
vision of this Code into Chapters, Parts, Sections,
Subsections, and Paragraphs is solely for conve-
nience and shall have no legal effect.

(d) Severability. If any provision of this Code,
or the application thereof to any person or circum-
stance, is held invalid, such invalidity shall not af-
fect other provisions or applications of the Code
which can be given effect without the invalid provi-
sion or application, and to this end the provisions of
this Code are declared to be severable, and the
Legislature hereby states that it would have enact-
ed such portions of the Code which can lawfully be
given effect regardiess of the possible invalidity of
other provisions of the Code.

(e) Nature of Proceeding. The administration
of the estate of a decedent or ward, from the filing
of the application for probate and administration, or
for administration, until the decree of final distribu-
tion and the discharge of the last personal repre-
sentative, shall be considered as one proceeding for
purposes of jurisdiction. The entire proceeding is a
proceeding in rem.

[Acts 1955, 54th Leg., p. 88, ¢h. 55, eff. Jan. 1, 1956.]

§ 3. Definitions énd Use of Terms

When used in this Code, unless otherwise appar-
ent from the context:

(a) “Authorized corporate surety” means a
domestic or foreign corporation authorized to do
business in the State of Texas for the purpese of
issuing surety, guaranty or indemnity bonds guar-
anteeing the fidelity of executors, administrators,
and guardians.

(b) “Child” includes an adopted child, whether
adopted by any existing or former statutory proce-
dure or by acts of estoppel, but, unless expressly so
stated herein, does not include an unrecognized,
illegitimate child of the father.

(¢} “Claims” include liabilities of a decedent which
survive, including taxes, whether arising in contract
or in tort or otherwise, funeral expenses, the ex-
pense of a tombstone, expenses of administration,
estate and inheritance taxes, liabilities against the
estate of a minor or incompetent, and debts due
such estates.

(d) “Corporate fiduciary” means a trust company
or bank having trust powers, existing or doing
business under the laws of this state or of the
United States, which is authorized by law to act
under the order or appointment of any court of
record, withcut giving bond, as guardian, receiver,
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trustee, executor, administrator, or, although with-
out general depository powers, depository for any
moneys paid into court, or to become sole guarantor
or surety in or upon any bond required to be given
under the laws of this state.

(e) “County Court” and “Probate Court” are syn-
onymous terms and denote county courts in the
exercise of their probate jurisdiction, courts created
by statute and authorized to exercise original pro-
bate jurisdiction, and district courts exercising pro-
bate jurisdiction in contested matters.

(f) “County Judge,” “Probate Judge,” and
“Judge” denote the presiding judge of any court
having original jurisdiction over probate proceed-
ings, whether it be a county court in the exercise of
its probate jurisdiction, a court created by statute
and authorized to exercise probate jurisdiction, or a
district court exercising probate jurisdiction in con-
tested matters.

(g) “Court” denotes and includes both a county
court in the exercise of its probate jurisdiction, a
court created by statute and authorized to exercise
original probate jurisdiction, or a district court exer-
cising original probate jurisdiction in contested mat-
ters.

(h) “Devise,” when used as a noun, includes a
testamentary disposition of real or personal proper-
ty, or of both. When used as a verb, “devise”
means to dispose of real or personal property, or of
both, by will.

(i) “Devisee” includes legatee.

(j) “Distributee” denotes a person entitled to the
estate of a decedent under a lawful will, or under
the statutes of descent and distribution.

(k) “Docket” means the probate docket.

({) “Estate” denotes the real and personal prop-
erty of a decedent or ward, both as such property
originally existed and as from time to time changed
in form by sale, reinvestment, or otherwise, and as
augmented by any accretions and additions thereto
(including any property to be distributed to the
representative of the decedent by the trustee of a
trust which terminates upon the decedent’s death)
and substitutions therefor, and as diminished by
any decreases therein and distributions therefrom.

(m) “Exempt property” refers to that property of
a decedent’s estate which is exempt from execution
or forced sale by the Constitution or laws of this
State, and to the allowance in lieu thereof.

(n) “Habitual drunkard” and “‘common drunkard”
are synonymous and denote one who, by reason of
the habitual use of intoxicating liquor or of drugs,
is incapable of taking care of himself or managing
his property and financial affairs.

(0) “Heirs” denote those persons, including the
surviving spouse, who are entitled under the stat-
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utes of descent and distribution to the estate of a
decedent who dies intestate.

(p) “Incompetents” or “Incompetent persons” are
persons non compos mentis, idiots, lunatics, insane
persons, common or habitual drunkards, and other
persons who are mentally incompetent to care for
themselves or to manage their property and finan-
cial affairs.

(q) “Independent executor” means the personal
representative of an estate under independent ad-
ministration as provided in Section 145 of this Code.
The term “independent executor” includes the term
“independent administrator.”

(r) “Interested persons” or ‘“‘persons interested”
means heirs, devisees, spouses, creditors, or any
others having a property right in, or claim against,
the estate being administered; and anyone interest-
ed in the welfare of a minor or incompetent ward.

(s) “Legacy” includes any gift or devise by will,
whether of personalty or realty. “Legatee” in-
cludes any person entitled to a legacy under a will.

(t) “Minors” are all persons under eighteen years
of age who have never been married or who have
not had disabilities of minority removed for general
purposes.

(u) “Minutes” means the probate minutes.

(v) “Mortgage” or “Lien” includes deed of trust,
vendor’s lien, chattel mortgage, mechanic’s, materi-
alman’s or laborer’s lien, judgment, attachment or
garnishment lien, pledge by hypothecation, and Fed-
eral or State tax liens.

(w) “Net estate” means the real and personal
property of a decedent, exclusive of homestead
rights, exempt property, the family allowance and
enforceable claims against the estate.

(x) “Person” includes natural persons and corpo-
rations.

(y) “Persons of unsound mind” are persons non
compos mentis, idiots, lunatics, insane persons, and
other persons who are mentally incompetent to care
for themselves or to manage their property and
financial affairs.

(z) “Personal property” includes interests in
goods, money, choses in action, evidence of debts,
and chattels real.

(aa) “Personal representative” or “Representa-
tive” includes executor, independent executor, ad-
ministrator, independent administrator, temporary
administrator, guardian, and temporary guardian,
together with their successors. The inclusion of
independent executors herein shall not be held to
subject such representatives to control of the courts
in probate matters with respect to settlement of
estates except as expressly provided by law.
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(bb) “Probate matter,” “Probate proceedings,”
“Proceeding in probate,” and “Proceedings for pro-
bate” are synonymous and include a matter or
proceeding relating to guardianship, as well as a
matter or proceeding relating to the estate of a
decedent, and proceedings regarding incompetents.

(cc) “Property” includes both real and personal
property.

(dd) “Real property” includes estates and inter-
ests in lands, corporeal or incorporeal; legal or equi-
table, other than chattels real.

(ee) “Surety” includes both personal and corpo-
rate sureties.

(1) “Will” includes codicil; it also includes a
testamentary instrument which merely appoints an
executor or guardian, and a testamentary instru-
ment which merely revokes another will.

(gg) The singular number includes the plural; the
plural number includes the singular.

(hh) The masculme gender includes the feminine
and neuter.

(i) “Statutory probate court” refers to any statu-
tory court presently in existence or created after
the passage of this Act, the jurisdiction of which is
limited by statute to the general jurisdiction of a
probate court, and such courts whose statutorily
designated name contains the word “probate.”
County courts at law exercising probate jurisdiction
are not statutory probate courts under this Code
unless their statutorily designated name includes
the word “probate.”

(i) “Next of kin” includes an adopted child or his
or her descendents and the adoptive parent of the
adopted child.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff, Jan. 1, 1956.
Amended by Acts 1957, 55th Leg., p. 53, ch. 31, § 2(a), eff.
Aug. 22, 1957; Acts 1961, 5Tth Leg., p. 44, ch. 30, § 2, eff.
Aug. 28, 1961; Acts 1969, 61st Leg., p. 1703, ch. 556, § 1,
eff. June 10, 1969; Acts 1969, 61st Leg., p. 1922, ch. 641,
§ 1, eff. June 12, 1969; Acts 1975, 64th Leg., p. 104, ch. 45,
§ 1, eff. Sept. 1, 1975; Acts 1975, 64th Leg., p. 2195, ch.
701, § 1, eff. June 21, 1975; Acts 1977, 65th Leg., p. 1061,
ch. 390, 88 1, 2, eff. Sept. 1, 1977; Acts 1979, 66th Leg., p.
1740, ch. 713, § 1, eff. Aug. 27, 1979.]

Acts 1977, 65th Leg., ch. 830, which by 8 1 to 8 amended
subsecs. (q) and (aa) of this section, §§ 145, 147, 148, 149A(a), (D),
and 150 and added § 1544, provided in §§ 9 and 10:

“Sec. 9. All other laws in conflict with this Act are hereby
repealed to the extent they conflict.

“See. 10. This Act shall become effective September 1, 1971,
and shall apply to estates of ‘decedents who die intestate after
September 1, 1977.”

§ 4. Jurisdiction of County Court With Respect
to Probate Proceedings

The county court shall have the general jurisdie-
tion of a probate court. It shall probate wills,
appoint guardians of minors and incompetents,
grant letters testamentary and of administration
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and guardianship, settle accounts of personal repre-
sentatives, and transact all. business appertaining to
estates subject to administration or guardianship,
including the settlement, partition, and distribution
of such estates. It may also appoint guardians for
other persons where it is necessary that a guardian
be appointed to receive funds from any governmen-
tal source or agency.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 5. Jurisdiction of District Court and Other
Courts of Record With Respect to Probate
Proceedings and Appeals from Probate
Orders

(a) The district court shall have original control
and jurisdiction over  executors, administrators,
guardians and wards under such regulations as may
be prescribed by law.

(b) In those counties where there is no statutory
probate court, county court at law or other statuto-
ry court exercising the jurisdiction of a probate
court, all applications, petitions and motions regard-
ing probate, administrations, guardianships, limited
guardianships, and mental illness matters shall be
filed and heard in the county court, except that in
contested probate matters, the judge of the county
court may on his own motion, or shall on the motion
of any party to the proceeding transfer such pro-
ceeding to the district court, which may then hear
such proceeding as if originally filed in such court.
In contested matters transferred to the district
court in those counties, the district court, concur-
rently with the county court, shall have the general
jurisdiction of a probate court, and it shall probate
wills, appoint guardians of minors, idiots, lunatics,
persons non compos mentis, incapacitated persons,
and common drunkards, grant letters testamentary
and of administration, settle accounts of executors,
transact all business appertaining to deceased per-
sons, minors, idiots, lunatics, persons non compos
mentis, incapacitated persons, and common drunk-
ards, including the settlement, partition, and distri-
bution of estates of deceased persons and to appren-
tice minors, as provided by law. Upon resolution of
all pending contested matters, the probate proceed-
ing shall be transferred by the district court to the
county court for further proceedings not inconsist-
ent with the orders of the district court. If a
proceeding is transferred to a distriet court under
this subsection, the clerk of the district court may
perform in relation to the transferred proceeding
any function a county clerk may perform in that
type of proceeding. ‘

(¢) In those counties where there is a statutory
probate court, county court at law, or other statuto-
ry court exercising the jurisdiction of a probate
court, all applications, petitions and motions regard-
ing probate, administrations, guardianships, limited
guardianships, and mental illness matters shall be
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filed and heard in such courts and the constitutional
county court, rather than in the district courts,
unless otherwise provided by the legisiature, and
the judges of such courts may hear any of such
matters sitting for the judge of any of such courts.
In contested probate matters, the judge of the con-
stitutional county court may on his own motion, and
shall on the motion of any party to the proceeding,
transfer the proceeding to the statutory probate
court, county court at law, or other statutory court
exercising the jurisdiction of a probate court, which
may then hear the proceeding as if originally filed
in such court.

(d) All courts exercising original probate jurisdic-
tion shall have the power to hear all matters inci-
dent to an estate. When a surety is called on to
perform in place of an administrator or guardian, all
courts exercising original probate jurisdiction may
award judgment against the personal representative
in favor of his surety in the same suit.

{e) All final orders of any court exercising origi-
nal probate jurisdiction shall be appealable to the
courts of (civil) appeals.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1973, 63rd Leg., p. 1684, ch. 610, § 1;
Acts 1975, 64th Leg., p. 2195, ch. 701, § 2, eff. June 21,
1975; Acts 1977, 65th Leg., p. 1170, ch. 448, § 1, eff. Aug.
29, 1977; Acts 1979, 66th Leg., p. 1740, ch. 7183, § 2, eff.
Aug. 27, 1979; Acts 1983, 68th Leg., p. 4122, ch. 647, § 2,
eff. Sept. 1, 1983; Acts 1983, 68th Leg., p. 5434, ch. 1015,
§ 1, eff. Aug. 29, 1983.]

Section 2 of the 1973 Act amended Section 21; § 3 thereof
provided:

“Sec. 3. This Act takes effect only if a constitutional amend-
ment [Acts 1973, 63rd Leg., p. 2471, S.J.R. No. 26, amending Const.
art. 5, § 8] deleting the constitutional requirement that district
courts shall have only appellate jurisdiction and general control
over probate matters is submitted by the 63rd Legislature and is
adopted by the qualified electors of this state.”

It was so adopted at election held on November 6, 1973.
Section 2 of Acts 1983, 68th Leg., p. 5435, ch. 1015, provides:

“This Act applies retroactively as an authorization for, and
validation of, actions taken before the effective date of this Act by
a district clerk if the clerk performed functions in a probate
proceeding that would have been permissible for a county clerk to
perform.”

§ 5A. Matters Appertaining and Incident to an
Estate

(a) In proceedings in the constitutional county
courts and statutory county courts at law, the
phrases “appertaining to estates” and “incident to
an estate” in this Code include the probate of wills,
the issuance of letters testamentary and of adminis-
tration, the determination of heirship, and also in-
clude, but are not limited to, all claims by or against
an estate, all actions for trial of title to land incident
to an estate and for the enforcement of liens there-
on incident to an estate, all actions for trial of the
right of property incident to an estate, and actions
to construe wills, and generally all matters relating
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to the settlement, partition, and distribution of es-
tates of wards and deceased persons.

(b) In proceedings in the statutory probate courts
and district courts, the phrases “appertaining to
estates” and “incident to an estate” in this Code
include the probate of wills, the issuance of letters
testamentary and of administration, and the deter-
mination of heirship, and also include, but are not
limited to, all claims by or against an estate, all
actions for trial of title to land and for the enforce-
ment of liens thereon, all actions for trial of the
right of property, all actions to construe wills, the
interpretation and administration of testamentary
trusts and the applying of constructive trusts, and
generally all matters relating to the settlement,
partition, and distribution of estates of wards and
deceased persons. All statutory probate courts
may, in the exercise of their jurisdiction, notwith-
standing any other provisions of this Code, hear all
suits, actions, and applications filed against or on
behalf of any guardianship, heirship proceeding, or
decedent’s estate, including estates administered by
an independent executor. This subsection shall be
construed in conjunction with and in harmony with
Section 145 and all other sections of this Code
dealing with independent executors, but shall not be
construed so as to increase permissible judicial con-
trol over independent executors. All statutory pro-
bate courts shall have the same powers over inde-
pendent executors that are exercisable by the dis-
trict courts. In situations where the jurisdiction of
a statutory probate court is concurrent with that of
a district court, any cause of action appertaining to
estates or incident to an estate shall be brought in a
statutory probate court rather than in the district
court.

[Acts 1979, 66th Leg., p. 1741, ch. 718, § 3, eff. Aug. 27,
1979.]

§ 5B. Transfer of Proceeding

A judge of a statutory probate court on the
motion of a party to the action or on the motion of a
person interested in an estate, may transfer to his
court from a district, county, or statutory court a
cause of action appertaining to or incident to an
estate pending in the statutory probate court and
may consolidate the transferred cause of aection
with the other proceedings in the statutory probate
court relating to that estate.

[Acts 1983, 68th Leg., p. 5228, ch. 958, § 1, eff. Sept. 1,
1983.]

§ 6. Venue for Probate of Wills and Administra-
tion of Estates of Decedents

Wills shall be admitted to probate, and letters

testamentary or of administration shall be granted:

(a) In the county where the deceased resided, if

he had a domicile or fixed place of residence in this
State.

§7

(b) If the deceased had no domicile or fixed place
of residence in this State but died in this State, then
either in the county where his principal property
was at the time of his death, or in the county where
he died.

(¢) If he had no domicile or fixed place of resi-.
dence in this State, and died outside the limits of
this State, then in any county in this State where his
nearest of kin reside.

(d) But if he had no kindred in this State, then in
the county where his principal estate was situated
at the time of his death.

(e) In the county where the applicant resides,
when administration is for the purpose only of
receiving funds or money due to a deceased person
or his estate from any governmental source or
agency; provided, that unless the mother or father
or spouse or adult child of the deceased is applicant,
citation shall be served personally on the living
parents and spouses and adult children, if any, of
the deceased person, or upon those who are alive
and whose addresses are known to the applicant.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 7. Venue for Appointment of Guardians

A proceeding for the appointment of a guardian
shall be begun:

(a) For the person and estate, or either, of a
minor, in the county where his parents reside; pro-
vided such proceeding shall be begun:

(1) When the parents do not reside in the same
county, then in the county where the parent having
custody of the minor at the time resides.

(2) If only one parent is living, in the county
where the surviving parent resides, if such parent
has custody of the minor.

(3) If either or both parents are living, but no
parent has custody of the minor, then in the county
where such minor is found, or in the county where
the principal estate of the minor is situated.

(4) If both parents are dead, but the minor was in
the custody of a deceased parent, then in the county
where the last surviving parent having custody
resided.

(5) If both parents are dead, but, at the time of
their death the minor was in the custody of a person
other than a parent, then in the county where such
minor is found, or in the county where his principal
estate is situated.

(6) If both parents of a minor child or children die
in a common disaster and there is no evidence that
such parents died other than simultaneously, then in
the county:

(A) Where both deceased parents resided at the
time of their simultaneous deaths; or
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(B) Where the bulk of such minor child or chil-
dren’s estate is situated; or

(C) Where such minor child or children are found.

(b) For the person and estate, or either, of an
incompetent, in the county where such person re-
sides, or where his principal estate is situated.

(c) Where a guardian has been appointed by will,
in the county where the will has been admitted to
probate, or in the county of the appointee's resi-
dence if he resides in Texas, or in the county in
which the ward’s principal estate is situated.

(d) For the estate of a person requiring the ap-
pointment of a guardian to receive funds from any
governmental source or agency, in the county
where such person resides.
fActs 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1969, 61st Leg., p. 1989, ch. 678, § 1, eff.
June 12, 1969.]

§ 8. Concurrent YVenue and Transfer of Proceed-
ings

(a) Concurrent Venue. When two or more
courts have concurrent venue of an estate, the court
in which application for probate proceedings thereon
is first filed shall have and retain jurisdiction of the
estate to the exclusion of the other court or courts.
The proceedings shall be deemed commenced by the
filing of an application averring facts sufficient to
confer venue; and the proceeding first legally com-
menced shall extend to all of the property of the
estate. Provided, however, that a bona fide pur-
chaser of real property in reliance on any such
subsequent proceeding, without knowledge of its
invalidity, shall be protected in such purchase un-
less the decree admitting the will to probate or
granting administration in the prior proceeding
shall be recorded in the office of the county clerk of
the county in which such property is located.

(b) Proceedings in More Than One County. If
proceedings for probate are commenced in more
than one county, they shall be stayed except in the
county where first commenced until final determina-
tion of venue in the county where first commenced.
If the proper venue is finally determined to be in
another county, the clerk, after making and retain-
ing a true copy of the entire file in the case, shall
transmit the original file to the proper county, and
proceedings shall thereupon be had in the proper
county in the same manner as if the proceedings
had originally been instituted therein.

(¢) Transfer of Proceeding.

(1) Transfer for Want of Venue. If it appears
to the court at any time before the final decree that
the proceeding was commenced in a court which did
not have priority of venue over such proceeding, the
court shall, on the application of any interested
person, transfer the proceeding to the proper coun-
ty by transmitting to the proper court in such
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county the original file in such case, together with
certified copies of all entries in the minutes thereto-
fore made, and administration of the estate in such
county shall be completed in the same manner as if
the proceeding had originally been instituted there-
in; but, if the question as to priority of venue is not
raised before final decree in the proceedings is
announced, the finality of such decree shall not be
affected by any error in venue.

(2) Transfer for Convenience of the Estate. If
it appears to the court at any time before the final
decree that it would be for the best interest of the
estate, the court, in its discretion, may order the
proceeding transferred to the proper court in any
other county in this State. The clerk of the court
from which the proceeding is transferred shall
transmit to the court to which the proceeding is
transferred the original file in the proceeding and a
certified copy of the entries in the minutes that
relate to the proceeding.

(d) Validation of Prior Proceedings. When a
proceeding is transferred to another county under
any provision of this Section of this Code, all orders
entered in connection with the proceeding shall be
valid and shall be recognized in the second court,
provided such orders were made and entered in
conformance with the procedure prescribed by this
Code.

(e) Jurisdiction to Determine Venue. Any
court in which there has been filed an application
for proceedings in probate shall have full jurisdic-
tion to determine the venue of such proceeding, and
of any proceeding relating thereto, and its determi-
nation shall not be subjeet to collateral attack.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1983, 68th Leg., p. 4754, ch. 833, § 1,
eff. Sept. 1, 1983.]

§ 9. Defects in Pleading

No defect of form or substance in any pleading in
probate shall be held by any court to invalidate such
pleading, or any order based upon such pleading,
unless the defect has been timely objected to and
called to the attention of the court in which such
proceedings were or are pending.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 10. Persons Entitled to Contest Proceedings

Any person inferested in an estate may, at any
time before any issue in any proceeding is decided
upon by the court, file opposition thereto in writing
and shall be entitled to process for witnesses and
evidence, and to be heard upon such opposition, as
in other suits.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]
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§ 11. Applications and Other Papers to be Filed

With Clerk

All applications for probate proceedings, com-
plaints, petitions and all other papers permitted or
required by law to be filed in the court in probate
matters, shall be filed with the county clerk of the
proper county who shall file the same and endorse
on each paper the date filed and the docket number,
and his official signature.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 12. Costs and Security Therefor

(a) Applicability of Laws Regulating Costs.
The provisions of law regulating costs in ordinary
civil cases shall apply to all matters in probate when
not expressly provided for in this Code.

(b) Security for Costs Required, When. When
any person other than the personal representative
of an estate files an application, complaint, or oppo-
sition in relation to the estate, he may be required
by the clerk to give security for the probable cost of
such proceeding before filing the same; or any one
interested in the estate, or any officer of the court,
may, at any time before the trial of such application,
complaint, or opposition, obtain from the court,
upon written motion, an order requiring such party
to give security for the probable costs of such
proceeding. The rules governing civil suits in the
county court respecting this subject shall control in
such cases.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 13. Judge’s Probate Docket

The county clerk shall keep a record book to be
styled “Judge’s Probate Docket,” and shall enter
therein:

(a) The name of each person upon whose person
or estate proceedings are had or sought to be had.

(b) The name of the executor or administrator or
guardian of such estate or person, or of the appli-
cant for letters,

(c) The date of the filing of the original applica-
tion for probate proceedings.

(d) A minute of each order, judgment, decree, and
proceeding had in each estate, with the date thereof.

(e) A number for each estate upon the docket in
the order in which proceedings are commenced, and
each paper filed in an estate shall be given the
corresponding docket number of the estate.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 14. Claim Docket

The county clerk shall also keep a record bhook to
be styled “Claim Docket,” and shall enter therein all

claims presented against an estate for-approval by .

the court. This docket shall be ruled in sixteen
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columns at proper intervals from top to bottom,
with a short note of the contents at the top of each
column. One or more pages shall be assigned to
each estate. The following information shall be
entered in the respective columns beginning with
the first or marginal column: The names of claim-
ants in the order in which their claims are filed; the
amount of the claim; its date; the date of filing;
when due; the date from which it bears interest;
the rate of interest; when allowed by the executor
or administrator or guardian; the amount allowed;
the date of rejection; when approved; the amount
approved; when disapproved; the class to which the
claim belongs; when established by judgment of a
court; the amount of such judgment.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 15. Probate Minutes and Papers to be Record-
ed Therein

The county clerk shall keep a record book styled
“Probate Minutes,” and shall enter therein in full all
orders, judgments, decrees, and proceedings of the
court, together with the following:

(a) All applications for the probate of wills and
for the granting of administration or guardianship.

(b) All citations and notices, whether published or
posted, with the returns thereon.

(c) All wills and the testimony upon which the
same are admitted to probate, provided that -the
substance only of depositions shall be recorded.

(d) All bonds and official oaths.

(e} All inventories, appraisements, and lists of
claims.

(f) All exhibits and accounts.
(g) All reports of hiring, renting, or sale,

(h) All applications for sale or partition of real
estate and reports of sale and of commissioners of
partition.

(i) All applications for authority to execute leases
for mineral development, or for pooling or unitiza-
tion of lands, royalty, or other interest in minerals,
or to lend or invest money.

() All reports of lending or investing money.
[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 16. Probate Fee Book

The county clerk shall keep a record book styled
“Probate Fee Book,” and shall enter therein each
item of costs which accrues to the officers of the
court, together with witness fees, if any, showing
the party to whom the costs or fees are due, the
date of the accrual of the same, the estate or party
liable therefor, and the date on which any such
costs-or fees are paid.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]
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8§ 17.

The county clerk shall properly index each record
book, and shall keep it open for public inspection,
but shall not let it out of his custody.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 18.

The record books described in preceding Sections
of this Code, or certified copies thereof, shall be
evidence in any court of this State.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 19. Call of the Dockets

The judge of the court in which probate proceed-
ings are pending, at such times as he shall deter-
mine, shall call the estates of decedents, minors and
incompetents in their regular order upon both the
probate and claim dockets and make such orders as
shall be necessary.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 20. Clerk May Set Hearings

Whenever, on account of the county judge’s ab-
sence from the county seat, or his being on vaca-
tion, disqualified, ill, or deceased, such judge is
unable to designate the time and place for hearing a
probate matter pending in his court, authority is
hereby vested in the county clerk of the county in
which such matter is pending to designate such time
and place, entering such setting on the judge’s
docket and certifying thereupon why such judge is
not acting by himself. If, after service of such
notices and citations as required by law with refer-
ence to such time and place of hearing has been
perfected, no qualified judge is present for the
hearing, the same shall automatically be continued
from day to day until a qualified judge is present to
hear and determine the matter.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 21. Trial by Jury

In all contested probate and mental illness pro-
ceedings in-the district court or in the county court
or statutory probate court, county court at law or
other statutory court exercising probate jurisdiec-
tion, the parties shall be entitled to trial by jury as
in other civil actions.

" [Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1978, 63rd Leg., p. 1685, ch. 610, § 2.]
For effectiveness of 1973 Act, see note set out under § 5.

Index

Use of Records as Evidence

§ 22. Evidence

In proceedings arising under the provisions of
this Code, the rules relating to witnesses and evi-
dence that govern in the District Court shall apply
so far as practicable except that where a will is to
be probated, and in other probate matters where
there is no opposing party or attorney of record
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upon whom notice and copies of interrogatories may
be served, service may be had by posting notice of
intention to take depositions for a period of ten days
as provided in this Code governing posting of no-
tices. When such notice is filed with the clerk, a
copy of the interrogatories shall also be filed, and at
the expiration of ten days, commission may issue
for taking the depositions, and the judge may file
cross-interrogatories where no one appears, if he so
desires.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 23. Decrees and Signing of Minutes

All decisions, orders, decrees, and judgments of
the county court in probate matters shall be ren-
dered in open court except in cases where it is
otherwise specially provided. The probate minutes
shall be approved and signed by the judge on the
first day of each month, except, however, that if the
first day of the month falls on a Sunday, such
approval shall be entered on the preceding or suc-
ceeding day.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 24. Enforcement of Orders

The county or probate judge may enforce obedi-
ence to all his lawful orders against executors,
administrators and guardians by attachment and
imprisonment, but no such imprisonment shall ex-
ceed three days for any one offense, unless other-
wise expressly so provided in this Code.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 25. Executions

Executions in probate matters shall be directed
“to any sheriff or any constable within the State of
Texas,” made returnable in sixty days, and shall be
attested and signed by the clerk officially under the
seal of the court. All proceedings under such exe-
cutions shall be governed by the laws regulating
proceedings under executions issued from the Dis-
trict Court so far as applicable. Provided, however,
that no execution directed to the sheriff or any
constable of a specific county within this State shall
be held defective if such execution was properly
executed within such county by such officer.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 26. Attachments for Property

Whenever complaint in writing, under oath, shall
be made to the county or probate judge by any
person interested in the estate of a decedent, minor
or incompetent that the executor or administrator or
guardian is about to remove said estate, or any part
thereof, beyond the limits of the State, such judge
may order a writ to issue, directed “to any sheriff
or any constable within the State of Texas,” com-
manding him to seize such estate, or any part
thereof, and hold the same subject to such further
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orders as such judge shall make on such complaint.
No such writ shall issue unless the complainant
shall give bond, in such sum as the judge shall
require, payable to the executor or administrator or
guardian of such estate, conditioned for the pay-
ment of all damages and costs that shall be recov-
ered for the wrongful suing out of such writ. Pro-
vided, however, that no writ of attachment directed
to the sheriff or any constable of a specific county
within this State shall be held defective if such writ
was properly executed within such county by such
officer.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 27. Enforcement of Specific Performance

When any person shall sell property and enter
into bond or other written agreement to make title
thereto, and shall depart this life without having
made such title, the owner of such bond or written
agreement or his legal representatives, may file a
complaint in writing in the court of the county
where the letters testamentary or of administration
on the estate of the deceased obligor were granted,
and cause the personal representative of such estate
to be cited to appear at a date stated in the citation
and show cause why specific performance of such
bond or written agreement should not be decreed.
Such bond or other written agreement shall be filed
with such complaint, or good cause shown under
oath why the same cannot be filed; and if it cannot
be so filed, the same or the substance thereof shall
be set forth in the complaint. After the service of
the citation, the court shall hear such complaint and
the evidence thereon, and, if satisfied from the
proof that such bond or written agreement was
legally executed by the testator or intestate, and
that the complainant has a right to demand specific
_performance thereof, a decree shall be made order-
ing the personal representative to make title to the
property, according to the tenor of the obligation,
fully describing the property in such decree. When
a conveyance is made under the provisions of this
Section, it shall refer to and identify the decree of
the court authorizing it, and, when delivered, shall
vest in the person to whom made all the right and
title which the testator or intestate had to the
property conveyed; and such conveyance shall be
prima facie evidence that all requirements of the
law have been complied with in obtaining the same.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 28. Personal Representative to Serve Pending
Appeal of Appointment

Pending appeals from orders or judgments ap-
pointing administrators or guardians or temporary
administrators or guardians, the appointees shall
continue to act as such and shall continue the prose-
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cution of any suits then pending in favor of the
estate.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1975, 64th Leg., p. 2196, ch. 701, § 3, eff.
June 21, 1975.]

§ 29. Appeal Bonds of Personal Representatives

When an appeal is taken by an executor, adminis-
trator, or guardian, no bond shall be required, un-
less such appeal personally concerns him, in which
case he must give the bond.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956

§ 30. Repealed by Acts 1975, 64th Leg., p. 2197,
ch. 701, § 7, eff. June 21, 1975

§ 31. Bill of Review

Any person interested may, by a bill of review
filed in the court in which the probate proceedings
were had, have any decision, order, or judgment
rendered by the court, or by the judge thereof,
revised and corrected on showing error therein; but
no process or action under such decision, order or
judgment shall be stayed except by writ of injunc-
tion, and no bill of review shall be filed after two
years have elapsed from the date of such decision,
order, or judgment. Persons non compos mentis
and minors shall have two years after the removal
of their respective disabilities within which to apply
for a bill of review.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 32. Common Law Applicable

The rights, powers and duties of executors, ad-
ministrators, and guardians shall be governed by
the principles of the common law, when the same do
not conflict with the provisions of the statutes of
this State.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 33. Issuance, Contents, Service, and Return of
Citation, Notices, and Writs in Probate
Matters

(a) When Citation or Notice Necessary. No
person need be cited or otherwise given notice ex-
cept in situations in which this Code expressly pro-
vides for citation or the giving of notice; provided,
however, that even though this Code does not ex-
pressly provide for citation, or the issuance or re-
turn of notice in any probate matter, the court may,
in its discretion, require that notice be given, and
prescribe the form and manner of service and re-
turn thereof.

(b) Issuance by the Clerk or by Personal Repre-
sentative. The county clerk shall issue necessary
citations, writs, and process in probate matters, and
all notices not required to be issued by personal
representatives, without any order from the court,
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unless such order is required by a provision of this
Code.

(c) Contents of Citation, Writ, and Notice.
Citation and notices issued by the clerk shall be
signed and sealed by him, and shall be styled “The
State of Texas.” Notices required to be given by a
personal representative shall be in writing and shall
be signed by the representative in his official capaci-
ty. All citations and notices shall be directed to the
person or persons to be cited or notified, shall be
dated, and shall state the style and number of the
proceeding, the court in which it is pending, and
shall describe generally the nature of the proceed-
ing or matter to which the citation or notice relates.
No precept directed to an officer is necessary. A
citation or notice shall direct the person or persons
cited or notified to appear by filing a written contest
or answer, or to perform other acts required of him
or them and shall state when and where such ap-
pearance or performance is required. No citation or
notice shall be held to be defective because it con-
tains a precept directed to an officer authorized to
serve it. All writs and other process except cita-
tions and notices shall be directed “To any sheriff or
constable within the State of Texas,” but shall not
be held defective because directed to the sheriff or
any constable of a specific county if properly served
within the named county by such officer.

(d) Where No Specific Form of Notice, Service,
or Return is Prescribed, or When Provisions Are
Insufficient or Inadequate. In all situations in
which this Code requires that notice be given, or
that a person be cited, and in which a specific
method of giving such notice or of citing such
person, or a specific method of service and return of
such citation or notice is not given, or an insuffi-
" cient or inadequate provision appears with respect
to any of such matters, or when any interested
person so requests, such notice or citation shall be
issued, served, and returned in such manner as the
court, by written order, shall direct in accordance
with this Code and the Texas Rules of Civil Proce-
dure, and shall have the same force and effect as if
the manner of service and return had been specified
in this Code.

(e) Service of Citation or Notice Upon Personal
Representatives. Except in instances in which this
Code expressly provides ancther method of service,
any notice or citation required to be served upon
any personal representative or receiver shall be
served by the clerk issuing such citation or notice.
The clerk shall serve the same by sending the
original thereof by registered or certified mail to
the attorney of record for the personal representa-
tive or receiver, but if there is no attorney of
record, to the personal representative or receiver.

(f) Methods of Serving Citations and Notices.

(1) Personal Service. Where it is provided that
personal service shall be had with respect to a
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citation or notice, any such citation or notice must
be served upon the attorney of record for the per-
son to be cited. Notwithstanding the requirement
of personal service, service may be made upon such
attorney by any of the methods hereinafter speci-
fied for service upon an attorney. If there is no
attorney of record in the proceeding for such per-
son, or if an attempt to make service upon the
attorney was unsuccessful, a citation or notice di-
rected to a person within this State must be served
by the sheriff or constable upon the person to be
cited or notified, in person, by delivering to him a
true copy of such citation or notice at least ten (10)
days before the return day thereof, exclusive of the
date of service. Where the person to be cited or
notified is absent from the State, or is a nonresi-
dexnt, such citation or notice may be served by any
disinterested person competent to make ocath of the
fact. Said citation or notice shall be returnable at
least ten (10) days after the date of service, exclu-
sive of the date of service. The return of the
person serving the citation or notice shall be en-
dorsed on or attached to same; it shall show the
time and place of service, certify that a true copy of
the citation or notice was delivered to the person
directed to be served, be subseribed and sworn to
before some officer authorized by the laws of this
State to take affidavits, under the hand and official
seal of such officer, and returned to the county
clerk who issued same. If in either case such
citation or notice is returned with the notation that
the person sought to be served, whether within or
without this State, cannot be found, the clerk shall
issue a new citation or notice directed to the person
or persons sought to be served and service shall be
by publication.

(2) Posting. When citation or notice is required
to be posted, it shall be posted by the sheriff or
constable at the courthouse door of the county in
which the proceedings are pending, or at the place
in or near the courthouse where public notices cus-
tomarily are posted, for not less than ten (10) days
before the return day thereof, exclusive of the date
of posting. The clerk shall deliver the original and
a copy of such citation or notice to the sheriff or
any constable of the proper county, who shall post
sald copy as herein prescribed and return the origi-
nal to the clerk, stating in a written return thereon
the time when and the place where he posted such
copy. The date of posting shall be the date of
service. When posting of notice by a personal
representative is authorized or required, the method
herein prescribed shall be followed, such notices to
be issued in the name of the representative, ad-
dressed and delivered to, posted and returned by,
the proper officer, and filed with the clerk.

(3) Publication. When a person is to be cited or
notified by publication, the citation or notice shall be
published once in a newspaper of general circulation
in the county in which the proceedings are pending,
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and said publication shall be not less than ten (10)
days before the return day thereof, exclusive of the
date of publication. The date of publication which
said newspaper bears shall be the date of service.
If no newspaper is published, printed, or of general
circulation, in the county where citation or notice is
to be had, service of such citation or notice shall be
by posting.
(4) Mailing.

(A) When any citation or notice is required or
permitted to be served by registered or certified
mail, other than notices required to be given by
personal representatives, the clerk shali issue such
citation or notice and shall serve the same by send-
ing the original thereof by registered or certified
mail. Any notice required to be given by a personal
representative by registered or certified mail shall
be issued by him, and he shall serve the same by
sending the original thereof by registered or certi-
fied mail. In either case the citation or notice shall
be mailed with instructions to deliver to the address-
ee only, and with return receipt requested. The
envelope containing such citation or notice shall be
addressed to the attorney of record in the proceed-
ing for the person to be cited or notified, but if
there is none, or if returned undelivered, then to the
person to be cited or notified. A copy of such
citation or notice, together with the certificate of
the clerk, or of the personal representative, as the
case may be, showing the fact and date of mailing,
shall be filed and recorded. If a receipt is returned,
it shall be attached to the certificate.

(B) When any citation or notice is required or
permitted to be served by ordinary mail, the clerk,
or the personal representative when required by
statute or by order of the court, shall serve the
same by mailing the original to the person to be
cited or notified. A copy of such citation or notice,
together with a certificate of the person serving the
same showing the fact and time of mailing, shall be
filed and recorded.

(C) When service is made by mail, the date of
mailing shall be the date of service. Service by mail
shall be made not less than twenty (20) days before
the return day thereof, exclusive of the date of
service.

(D) If a citation or notice served by mailing is
returned undelivered, a new citation or notice shall
be issued, and such citation or notice shall be served
by posting.

(g) Return of Citation or Notice. All citations
and notices issued by the clerk and served by per-
sonal service, by mail, by posting, or by publication,
shall be returnable to the court from which issued
on the first Monday after the service is perfected.

(h) Sufficiency of Return in Cases of Posting.
In any probate matter where citation or notice is
required to be served by posting, and such citation
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or notice is issued in conformity with the applicable
provision of ‘this Code, the citation or notice and the
service and return thereof shall be sufficient and
valid if any sheriff or constable posts a copy or
copies of such citation or notice at the place or
places prescribed by this Code on a day which is
sufficiently prior to the return day named in such
citation or notice for the period of time for which
such citation or notice is required to be posted to
elapse before the return day of such citation or
notice, and the fact that such sheriff or constable
makes his return on such citation or notice and
returns same into court before the period of time
elapses for which such citation or notice is required
to be posted, shall not affect the sufficiency or
validity of such citation or notice or the service or
return thereof, even though such return is made,
and such citation or notice is returned into court, on
the same day it is issued.

(i) Proof of Service. Proof of service in all
cases requiring notice or citation, whether by publi-
cation, posting, mailing, or otherwise, shall be filed
before the hearing. Proof of service made by a
sheriff or constable shall be made by the return of
service. Service made by a private person shall be
proved by the affidavit of the person. Proof of
service by publication shall be made by the affidavit
of the publisher or that of an employee of the
publisher, which. affidavit shall show the date the
issue of the newspaper bore, and have attached to
or embodied in it a copy of the published notice or
citation. In the case of service by mail, proof shall
be made by the certificate of the clerk, or the
affidavit of the personal representative or other
person making such service, stating the fact and
time of mailing. In the case of service by regis-
tered or certified mail, the return receipt shall be
attached to the certificate, if a receipt has been
returned.

(§) Request for Notice. At any time after an
application is filed for the purpose of commencing
any proceeding in probate, including, but not limited
to, a proceeding for the probate of a will, grant of
letters testamentary or of administration, determi-
nation of heirship, and the grant of letters of guard-
ianship, any person interested in the estate or wel-
fare of a ward, may file with the clerk a request in
writing that he be notified of any and all, or of any

"specifically designated, motions, applications, or

pleadings filed by any person, or by any, particular
persons specifically designated in the request. The
fees and costs for such notices shall be borne by the
person requesting them, and the clerk may require
a deposit to cover the estimated costs of furnishing
such person with the notice or notices requested.
The clerk shall thereafter send to such person by

“ordinary mail copies of any of the documents speci-
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fied in the request. Failure of the clerk to comply
with the request shall not invalidate any proceeding.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1957, 55th Leg., p. 53, ch. 31, § 1, eff.
Aug. 22, 1957; Acts 1971, 62nd Leg., p. 967, ch. 173, § 1,
eff. Jan. 1, 1972.]

§ 34. Service on Attorney

If any attorney shall have entered his appearance
of record for any party in any proceeding in pro-
bate, all citations and notices required to be served
on the party in such proceeding shall be served on
the attorney, and such service shall be in lieu of
service upon the party for whom the attorney ap-
pears. All notices served on attorneys in accord-
ance with this section may be served by registered
or certified mail or by delivery to the attorney in
person. They may be served by a party to the
proceeding or his attorney of record, or by the
proper sheriff or constable, or by any other person
competent to testify. A written statement by an
attorney of record, or the return of the officer, or
the affidavit of any other person showing service
shall be prima facie evidence of the fact of service.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 970, ch. 178, § 2, eff.
Jan. 1, 1972.]

~ 8§ 34A. Guardians and Attorneys Ad Litem

The judge of a probate court may appoint a
guardian ad litem, an attorney ad litem, or, if neces-
sary, both, to represent the interests of a person
having a legal disability, a nonresident, or an un-
known heir in any probate proceeding. Each guard-
ian ad litem and attorney ad litem appointed under
this section is entitled to reasonable compensation
for services in the amount set by the court and to be
taxed as costs in the proceeding.

[Acts 1983, 68th Leg., p. 747, ch. 178, § 1, eff. Aug. 29,

1983.]

§ 35. Waiver of Notice

Any person legally competent who is interested in
any hearing in a proceeding in probate may, in
person or by attorney, waive in writing notice of
such hearing. A guardian of the estate or a guardi-
an ad litem may make such a waiver on behalf of
his ward, and a trustee may make such a waiver on
behalf of the beneficiary of his trust. A consul or
other representative of a foreign government,
whose appearance has been entered as provided by
law on behalf of any person residing in a foreign
country, may make such waiver of notice on behalf
of such person. Any person who submits to the
jurisdiction of the court in any hearing shall be
deemed to have waived notice thereof.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]
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§ 36. Duty and Responsibility of Judge

It shall be the duty of each county and probate
court to use reasonable diligence to see that person-
al representatives of estates being administered un-
der orders of the court, guardians of the persons of
wards, and other officers of the court, perform the
duty enjoined upon them by law pertaining to such
estates and wards. The judge shall annually, if in
his opinion the same be necessary, examine the
condition of each of said estates, the well-being of
each ward of the court, and the solvency of the
bonds of personal representatives of estate and
guardians of persons. He shall, at any time he
finds that the personal representative’s bond is not
sufficient to protect such estate or ward, require
such personal representatives to execute a new
bond in accordance with law. In each case, he shall
notify the personal representative, and the sureties
on the bond, as provided by law; and should dam-
age or loss result to estates or wards through the
gross neglect of the judge to use reasonable dili-
gence in the performance of his duty, he shall be
liable on his bond to those damaged by such neglect.
[Acts 1955, 54th Leg., 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1975, 64th Leg p. 979, ch. 375, §1 eff

June 19, 1975.]

§ 36A. When Power of Attorney not Termmated
. by Disability

When a principal designates another his attorney
in fact or agent by power of attorney in writing and
the writing contains the words “this power of attor-
ney shall not terminate on disability of the princi-
pal” or similar words showing the intent of the
principal that the power shall not terminate on his
disability, then the powers of the attorney in fact or
agent shall be exercisable by him on behalf of the
principal notwithstanding later disability or incom-
petence of the principal. All acts done by the
attorney in fact or agent, pursuant to the power,
during any period of disability or incompetence of
the principal, shall have the same effect and shall
inure to the benefit of and bind the principal as if
the principal were not disabled or incompetent. If a
guardian shall thereafter be appomted for the prin-
cipal, the powers of the attorney in fact or agent
shall terminate upon the qualification of the guardi-
an, and the attorney in fact or agent shall deliver to
the guardian all assets of the estate of the ward in
his possession and shall account to the guardian as
he would to his principal had the prmmpal himself
terminated his powers.

[Acts 1971, 62nd Leg., p. 971, ch. 173, § 3, eff Jan. 1,
1972.]

§ 36B. Examination of Documents or Safe De-
posit Box With Court Order

(a) A judge of a court having probate jurisdiction

of a decedent’s estate may order a person to permit

a court représentative named in the order to exam-
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ine a decedent’s documents or safe deposit box if it
is shown to the judge that:

(1) the person may possess or control the docu-
ments or that the person leased the safe deposit box
to the decedent; and

(2) the documents or safe deposit box may con-
tain a will of the decedent, a deed to a burial plot in
which the decedent is to be buried, or an insurance
policy issued in the decedent’s name and payable to
a beneficiary named in the policy.

(b) The court representative shall examine the
decedent’s documents or safe deposit box in the
presence of:

(1) the judgé ordering the examination or an
agent of the judge; and

(2) the person who has possession or control of
the documents or who leased the safe deposit box
or, if the person is a corporation, an officer of the
corporation or an agent of an officer.

[Acts 1981, 67th Leg., 1st C.S., p. 193, ch. 17, art. 3, § 1,
eff. Sept. 1, 1981.]

§ 36C. Delivery of Document With Court Order

(a) A judge who orders an examination by a court
representative of a decedent’s documents or safe
deposit box under Section 36B of this code may
order the person who possesses or controls the
documents or who leases the safe deposit box to

permit the court representative to take possession -

of the following documents:
(1) a will of the decedent;

(2) a deed to a burial plot in which the decedent is
to be buried; or .

(3) an insurance policy issued in the decedent’s
name and payable to a beneficiary named in the

policy.
(b) The court representative shall deliver:

(1) the will to the clerk of a court that has pro-
bate jurisdiction and that is located in the same
county as the court of the judge who ordered the
examination;

(2) the burial plot deed to the person designated
by the judge in the order for the examination; or

(3) the insurance policy to a beneficiary named in
the policy.

(¢c) A court clerk to whom a will is delivered
under Subsection (b) of this section shall issue a
receipt for the will to the court representative who
delivers it.

[Acts 1981, 67th Leg., 1st C.S,, p. 193, ch. 17, art. 3, § 1,
eff. Sept. 1, 1981.]

§ 36E

§ 36D. Examination of Document or Safe De-
posit Box Without Court Order

(a) A person who possesses or controls a docu-
ment delivered by a decedent for safekeeping or
who leases a safe deposit box to a decedent may
permit any of the following persons to examine the
document or the contents of the safe deposit box:

(1) the spouse of the decedent;
(2) a parent of the decedent;

(8) a descendant of the decedent who is at least
18 years old; or :

{4) a person named as executor of the decedent’s
estate in a copy of a document that the person has
and that appears to be a will of the decedent.

(b) The examination shall be conducted in the
presence of the person who possesses or controls
the document or who leases the safe deposit box or,
if the person is a corporation, an officer of the
corporation.

[Acts 1981, 67th Leg., 1st C.S,, p. 193, ch. 17, art. 3, § 1,
eff. Sept. 1, 1981.]

§ 36E. Delivery of Document Without Court Or-
der

(a) A person who permits an examination of a
decedent’s document or safe deposit box under Sec-
tion 36D of this code may deliver:

(1) a document appearing to be the decedent’s
will to the clerk of a court that has probate jurisdic-
tion and that is loeated in the county in which the
decedent resided or to the person named in the
document as an executor of the decedent’s estate;

(2) a document appearing to be a deed to a burial
plot in which the decedent is to be buried or appear-
ing to give burial instructions to the person making
the examination; or

(8) a document appearing to be an insurance poli-
¢y on the decedent’s life to a beneficiary named in
the policy.

{b) A person who has leased a safe deposit box to
the decedent shall keep a copy of a document ap-
pearing to be a will that the person delivers under
Subsection (a) of this section. The person shall
keep the copy for four years after the day of
delivery.

{c) A person may not deliver a document under
Subsection (a) of this section unless requested to do
s0 by the person examining the document and un-
less the person examining the document issues a
receipt for the document to the person who is to
deliver it.

[Acts 1981, 67th Leg., 1st C.S., p. 193, ch. 17, art. 3, § 1,
eff. Sept. 1, 1981.]
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§ 36F. Restriction on Rehloval of Contents of
Safe Deposit Box

A person may not remove the contents of a dece-
dent’s safe deposit box except as provided by Sec-
tion 36C or 36E of this code or except as provided
by another law.

[Acts 1981, 67th Leg., 1st C.S., p. 193, ch. 17, art. 3, § 1,
eff. Sept. 1, 1981.]
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DESCENT AND DISTRIBUTION

§ 37. Passage of Title Upon Intestacy and Under
a Will

When a person dies, leaving a lawful will, all of
his estate devised or bequeathed by such will, and
all powers of appointment granted in such will, shall
vest immediately in the devisees or legatees of such
estate and the donees of such powers; and all the
estate of such person, not devised or bequeathed,
shall vest immediately in his heirs at law; subject,
however, to the payment of the debts of the testator
or intestate, except such as is exempted by law, and
subject to the payment of court-ordered child sup-
port payments that are delinquent on the date of
the person’s death; and whenever a person dies
intestate, all of his estate shall vest immediately in
his heirs at law, but with the exception aforesaid
shall still be liable and subject in their hands to the
payment of the debts of the intestate and the delin-
quent child support payments; but upon the is-
suance of letters testamentary or of administration
upon any such estate, the executor or administrator
shall have the right to possession of the estate as it
existed at the death of the testator or intestate,
with the exception aforesaid; and he shall recover
possession of and hold such estate in trust to be
disposed of in accordance with the law.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1969, 61st Leg., p. 1703, ch. 556, § 2, eff.
June 10, 1969; Acts 1981, 67th Leg., p. 25637, ch. 674, § 3,
eff. Sept. 1, 1981.]

Section 5 of the. 1981 amendatory act provides:

“This Act takes effect September 1, 1981. Section 3 of this Act
applies to the estates of persons who die on or after the effective
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date of this Act, and Section 37, Probate Code, as in effect before
the effective date of this Act, applies to the estates of persons who
die before the effective date of this Act.”

§ 37A. Meéans of Evidencing Disclaimer or Re-
nunciation of Property or Interest Re-
ceivable from a Decedent Under a Will
or by an Inheritance

Any person, or the personal representative of an
incompetent, deceased, or minor person, with prior
court approval of the court having, or which would
have, jurisdiction over such personal representative
or any independent executor of a deceased person,
without prior court approval, who may be entitled to
receive any property from a decedent by an insur-
ance contract or under any will of or by inheritance
from a decedent and who intends to effect disclaim-
er irrevocably on or after September 1, 1977, of the
whole or any part of such property shall evidence
same as herein provided. A disclaimer evidenced as
provided herein, shall be effective as of the death of
decedent and the property subject thereof shall pass
as if the person disclaiming or on whose behalf a
disclaimer is made had predeceased the decedent
unless decedent’s will provides otherwise. Failure
to comply with the provisions hereof shall render
such disclaimer ineffective except as an assignment
of such property to those who would have received
same had the person attempting the disclaimer died
prior to the decedent. The term “property” as used
in this section shall include all legal and equitable
interests, powers, and property, whether present or
future, whether vested or contingent, and whether
beneficial or burdensome, in whole or in part. The
term “disclaimer” as used in this section shall in-
clude “renunciation.” Nothing in this section shall
be construed to preclude a subsequent disclaimer by
any person who shall be entitled to property as a
result of a disclaimer. The following shall apply to
such disclaimers:

(a) Written Memorandum of Disclaimer and
Filing Thereof. In the case of property receivable
under a will or by inheritance or by an insurance
contract, the disclaimer shall be evidenced by a
written memorandum, acknowledged before a nota-
ry public or other person authorized to take ac-
knowledgements of conveyances of real estate. A
written memorandum of disclaimer disclaiming a
present interest shall be filed not later than nine
months after the.death of the decedent and a writ-
ten memorandum of disclaimer disclaiming a future
interest may be filed not later than nine months
after the event determining that the taker of the
property or interest is finally ascertained and his
interest is indefeasibly vested. The written memo-
randum of disclaimer shall be filed in the probate
court in which the decedent’s will has been probated
or in which proceedings have been commenced for
the administration of the decedent’s estate or which
has before it an application for either of the same;
provided, however, if the administration of the dece-
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dent’s estate is closed, or after the expiration of one
year following the date of the issuance of letters
testamentary in an independent administration, or if
there has been no will of the decedent probated or
filed for probate, or if no administration of the
decedent’s estate has been commenced, or if no
application for administration of the decedent’s es-
tate has been filed, the written memorandum of
disclaimer shall be filed with the county clerk of the
county of the decedent’s residence, or, if the dece-
dent is not a resident of this state but real property
or an interest therein located in this state is dis-
claimed, a written memorandum of disclaimer shall
be filed with the county clerk of the county in which
such real property or interest therein is located, and
recorded by such county clerk in the deed records of
that county.

(b) Notice of Disclaimer. Copies of any written
memorandum of disclaimer shall be delivered in
person to, or shall be mailed by registered or certi-
fied mail to and received by, the legal representa-
tive of the transferor of the interest or the holder of
legal title to the property to which the disclaimer
relates not later than nine months after the date on
which the transfer creating the interest in the dis-
claiming person is made.

(c) Power of Testator to Provide for Disclaim-
er. Nothing herein shall prevent a testator from
providing in a will for the making of disclaimers by
legatees, devisees, and beneficiaries and for the
disposition of disclaimed property in a manner dif-
ferent from the provisions hereof.

(d) Irrevocability of Disclaimer. Any disclaimer
filed and served under this section shall be irrevoca-
ble.

(e) Partial Disclaimer. Any person who may be
entitled to receive any property from a decedent by
an insurance contract or under any will of or by
inheritance from a decedent may disclaim such prop-
erty in whole or in part, including but not limited to
specific powers of invasion, powers of appointment,
and fee estate in favor of life estates; and a partial
disclaimer or renunciation, in accordance with the
provisions of this section, shall be effective whether
the property so renounced or disclaimed constitutes
a portion of a single, aggregate gift or constitutes
part or all of a separate, independent gift; provided,
however, that a partial disclaimer shall be effective
only with respect to property expressly described or
referred to by category in such disclaimer; and
provided further, that a partial disclaimer of proper-
ty which is subject to a burdensome interest created
by the decedent’s will shall not be effective unless
such property constitutes a gift which is separate
and distinet from undisclaimed gifts.

(f) Disclaimer After Acceptance. No disclaimer
shall be effective after the acceptance of the proper-
ty by the heir, legatee, devisee, or beneficiary. For

the purpose of this section, acceptance:shall occur.
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only if the person making such disclaimer has previ-
ously taken possession or exercised dominion and
control of such property in the capacity of heir,
legatee, devisee, or beneficiary.

[Acts 1971, 62nd Leg., p. 2954, ch. 979, § 1, eff. Aug. 30,
1971. Amended by Acts 1977, 65th Leg., p. 1918, ch. 769,
§ 1, eff. Aug. 29, 1977; Acts 1979, 66th Leg., p. 1741, ch.
713, § 4, eff. Aug. 27, 1979.]

§ 38. Persons Who Take Upon Intestacy

(a) Intestate Leaving No Husband or Wife.
Where any person, having title to any estate, real,
personal or mixed, shall die intestate, leaving no
husband or wife, it shall descend and pass in parcen-
ary to his kindred, male and female, in the following
course:

1. To his children and their descendants.

2. If there be no children nor their descendants,
then to his father and mother, in equal portions.
But if only the father or mother survive the intes-
tate, then his estate shall be divided into two equal
portions, one of which shall pass to such survivor,
and the other half shall pass to the brothers and
sisters of the deceased, and to their descendants;
but if there be none such, then the whole estate
shall be inherited by the surviving father or mother.

3. If there be neither father nor mother, then
the whole of such estate shall pass to the brothers-
and sisters of the intestate, and to their descend-
ants.

4. If there be none of the kindred aforesaid, then
the inheritance shall be divided into two moieties,
one of which shall go to the paternal and the other
to the maternal kindred, in the following course: To
the grandfather and grandmother in equal portions,
but if only one of these be living, then the estate
shall be divided into two equal parts, one of which
shall go to such survivor, and the other shall go to
the descendant or descendants of such deceased
grandfather or grandmother. If there be no such
descendants, then the whole estate shall be inherit- -
ed by the surviving grandfather or grandmother.
If there be no surviving grandfather or grandmoth-
er, then the whole of such estate shall go to their
descendants, and so on without end, passing in like
manner to the nearest lineal ancestors and their
descendants.

(b) Intestate Leaving Husband or Wife. Where
any person having title to any estate, real, personal
or mixed, other than a community estate, shall die
intestate as to such estate, and shall leave a surviv-
ing husband or wife, such estate of such intestate
shall descend and pass as follows:

1. If the deceased have a child or children, or
their descendants, the surviving husband or wife
shall take one-third of the personal estate, and the
balance of such personal estate shall go to the child
or children of the deceased and their descendants.
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The surviving husbhand or wife shall also be entitled
to an estate for life, in one-third of the land of the
intestate, with remainder to the child or children of
the intestate and their descendants.

2. If the deceased have no child or children, or
their descendants, then the surviving husband or
wife shall be entitled to all the personal estate, and
to one-half of the lands of the intestate, without
remainder to any person, and the other half shall
pass and be inherited according to the rules of
descent and distribution; provided, however, that if
the deceased has neither surviving father nor moth-
er nor surviving brothers or sisters, or their de-
scendants, then the surviving husband or wife shall
be entitled to the whole of the estate of such
intestate.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 39. No Distinction Because of Property’s
Source

There shall be no distinction in regulating the
descent and distribution of the estate of a person
dying intestate between property which may have
been derived by gift, devise or descent from the
father, and that which may have been derived by
gift, devise or descent from the mother; and all the
estate to which such intestate may have had title at
the time of death shall descend and vest in the heirs
of such person in the same manner as if he had
been the original purchaser thereof.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]
§ 40. Inheritance By and From an Adopted
Child

For purposes of inheritance under the laws of
descent and distribution, an adopted child shall be
regarded as the child of the parent or parents by
adoption, such adopted child and its descendants
inheriting from and through the parent or parents
by adoption and their kin the same as if such child
were the natural legitimate child of such parent or
parents by adoption, and such parent or parents by
adoption and their kin inheriting from and through
such adopted child the same as if such child were
the natural legitimate child of such parent or par-
ents by adoption. The natural parent or parents of
such child and their kin shall not inherit from or
through said child, but said child shall inherit from
and through its natural parent or parents. Nothing
herein shall prevent any parent by adoption from
disposing of his property by will according to law.
The presence of this Section specifically relating to
the rights of adopted children shall in no way dimin-
ish the rights of such children, under the laws of
descent and distribution or otherwise, which they
acquire by virtue of their inclusion in the definition
of “child” which is contained in this Code.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]
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§ 41. Matters Affecting and Not Affecting the

Right to Inherit

(a) Persons Not in Being. No right of inheri-
tance shall accrue to any persons other than to
children or lineal descendants of the intestate, un-
less they are in being and capable in law to take as
heirs at the time of the death of the intestate.

(b) Heirs of Whole and Half Blood. In situa-
tions where the inheritance passes to the collateral
kindred of the intestate, if part of such collateral be
of the whole blood, and the other part be of the half
blood only, of the intestate, each of those of half
blood shall inherit only half so much as each of
those of the whole blood; but if all be of the half
blood, they shall have whole portions.

(c) Alienage. No person is disqualified to take
as an heir because he or a person through whom he
claims is or has been an alien.

(d) Convicted Persons and Suicides. No convic-
tion shall work corruption of blood or forfeiture of
estate, except in the case of a beneficiary in a life
insurance policy or contract who is convicted and
sentenced as a principal or accomplice in wilfully
bringing about the death of the insured, in which
case the proceeds of such insurance policy or con-
tract shall be paid as provided in the Insurance
Code of this State, as same now exists or is hereaf-
ter amended; nor shall there be any forfeiture by
reason of death by casualty; and the estates of
those who destroy their own lives shall descend or
vest as in the case of natural death.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1969, 61st Leg., p. 1922, ch. 641, § 2, eff.
June 12, 1969.] :

§ 42. Inheritance Rights of Legitimated Children

(a) Maternal Inheritance. For the purpose of
inheritance, a child is the legitimate child of his
mother, so that he and his issue shall inherit from
his mother and from his maternal kindred, both
descendants, ascendants, and collaterals in all de-
grees, and they may inherit from him and his issue.

(b) Paternal Inheritance. For the purpose of
inheritance, a child is the legitimate child of his
father if the child is born or conceived before or
during the marriage of his father and mother or is
legitimated by a court decree as provided by Chap-
ter 13 of the Family Code, or if the father executed
a statement of paternity as provided by Section
13.22 of the Family Code, or a like statement prop-
erly executed. in another jurisdiction, so that he and
his issue shall inherit from his father and from his
paternal kindred, both descendants, ascendants, and
collaterals in all degrees, and they may inherit from
him and his issue.

(c) Homestead Rights, Exempt Property, and
Family Allowances. A legitimate child as provided
by Subsections (a) -and (b) of this section is a legiti-
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mate child of his mother, and a legitimate child of
his father, for the purpose of determining home-
stead rights, distribution of exempt property, and
the making of family allowances.

(d) Marriages Null in Law. The issue also of
marriages deemed null in law shall nevertheless be
legitimate.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1977, 65th Leg., p. 762, ch. 290, § 1, eff.
May 28, 1977; Acts 1979, 66th Leg., p. 40, ch. 24, § 25, eff.
Aug. 27, 1979; Acts 1979, 66th Leg., p. 1743, ch. 713, § 5,
eff. Aug. 27, 1979.]

§ 43. Determination of Per Capita and Per
Stirpes Distribution

When the intestate’s children, or brothers, sisters,
uncles, and aunts, or any other relatives of the
deceased standing in the first or same degree alone
come into the distribution upon intestacy, they shall
take per capita, namely: by persons; and, when a
part of them being dead and a part living, the
descendants of those dead shall have right to distri-
bution upon intestacy, such deseendants shall inher-
it only such portion of said property as the parent
. through whom they inherit would be entitled to if
alive. : ‘

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 44. Advancement Brought Into Hotchpotch

Where any of the heirs of a person dying intes-
tate shall have received from such intestate in his
lifetime any real, personal or mixed estate by way
of advancement, and shall choose to come into the
partition and distribution of the estate with the
other distributees, such advancement shall be
brought into hotchpotch with the whole estate, and
such party returning such advancement shall there-
upon be entitled to his proper portion of the whole
estate; provided that it shall be sufficient to ac-
count for the value of the property so brought into
hotchpotch at the.time it was advanced. Every
gratuitous inter vivos transfer is deemed to be an
absolute gift and not an advancement unless proved
to be an advancement. If an advancee dies before
the intestate, leaving a lineal heir who takes from
the intestate, the advancement shall be taken into
account in the same manner as if it had been
directly to such heir. If such heir is entitled to a
lesser share in the estate than the advancee would
have been entitled to had he survived the intestate,
then the heir shall be charged only with such por-
tion of the advancement as the amount he would
have inherited, had there been no advancement,
bears to the amount which the advancee would have
inherited had there been no advancement.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan, 1, 1956.]
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§ 45. Community Estate

Upon the dissolution of the marriage relation by
death, all property belonging to the community es-
tate of the husband and wife shall go to the surviv-
or, if there be no child or children of the deceased or
their descendants; but if there be a child or children
of the deceased, or descendants of such child or
children, then the survivor shall be entitled to one-
half of said property, and the other half shall pass
to such child or children;, or their descendants. But
such descendants shall inherit only such portion of
said property as the parent through whom they
inherit would be entitled to if alive. In every case,
the community estate passes charged with the debts
against it.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 46. Joint Tenancies Abolished

(a) Where two (2) or more persons hold an estate,
real, personal, or mixed, jointly, and one (1) joint
owner dies before severance, his interest in said

‘joint estate shall not survive to the remaining joint

owner or joint owners, but shall descend to, and be
vested in, the heirs or legal representatives of such
deceased joint owner in the same manner as if his
interest had been severed and ascertained. Provid-
ed, however, that by an agreement in writing -of
joint owners of property the interest of any joint
owner who dies may-be made to survive to the
surviving joint owner or-joint owners, but. no_such
agreement shall be inferred from the mere fact that
the property is held dn joint 6wnership: -~

(b) A written agreement between spouses and a
bank, savings and loan, credit union, or other finan-
cial institution may provide that existing funds or
securities on deposit and funds and securities to be
deposited in the future and interest and income
thereon shall by that agreement be partitioned into
separate property and may further provide that the
property partitioned by that agreement be held in
joint tenancies and pass by right of survivorship.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1961, 57th Leg., p. 233, ch. 120, § 1, eff.
May 15, 1961; Acts 1969, 61st Leg., p. 1922, ch. 641, § 3,
eff. June 12, 1969; Acts 1981, 67th Leg., p. 895, ch. 319,
§ 1, eff. Sept. 1, 1981.]

§ 47. Requirement of Survival by 120 Hours

(a) Survival of Heirs. A person who fails to
survive the decedent by 120 hours is deemed to
have predeceased the decedent for purposes of
homestead allowance, exempt property, and intes-
tate succession, and the decedent’s heirs are deter-
mined accordingly, except as otherwise provided in
this section. If the time of death of the decedent or
of the person who would otherwise be an heir, or
the times of death of both, cannot be determined,
and it cannot be established that the person who
would otherwise be an heir has survived the dece-
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dent by 120 hours, it is deemed that the person
failed to survive for the required period. This sub-
section does not apply where its application would
result in the escheat of an intestate estate.

(b) Disposal of Community Property. When a
husband and wife have died;, leaving community
property, and neither the husband nor wife survived
the other by 120 hours, one-half of all community
property shall be disiributed as if the husband had
survived, and the other one-half thereof shall be
distributed as if the wife had survived. The provi-
sions of this subsection apply to proceeds of life or
accident insurance which are community property
and become payable to the estate of either the
husband or the wife, as well as to other kinds of
community property.

(c) Survival of Devisezs or Beneficiaries. A
devisee who does not survive the testator by 120
hours is treated as if he predeceased the testator,
unless the will of the decedent contains some lan-
guage dealing explicitly with simultaneous death or
deaths in a common disaster, or requiring that the
devisee survive the. testator or survive the testator
for a stated period in order to take under the will.
If property is so disposed of that the right of a
beneficiary to succeed to any interest therein is
conditional upon his surviving another person, the
beneficiary shall be deemed not to have survived
unless he or she survives the person by 120 hours.
However, if any interest in property is given alter-
natively to one of two or more beneficiaries; with
the right of each to take being dependent upon his
surviving the other or others, and all shall die
within a period of less than 120 hours, the property
shall be divided into as many equal portions as there
are beneficiaries, and those portions shall be distrib-
uted respectively to those who would have taken in
the event that each beneficiary had survived.

(d) Joint Owners. If any stocks, bonds, bank
deposits, or other intangible property shall be so
owned that one of two joint owners is entitled to the
whole on the death of the other, and neither sur-
vives the other by 120 hours, these assets shall be
distributed one-half as if one joint owner had sur-
vived and the other one-half as if the other joint
owner had survived. If there are more than two
joint owners and all have died within a period of less
than 120 hours, these assets shall be divided into as
many equal portions as there are joint owners and
these portions shall be distributed respectively to

- those who would have taken in the event that each
joint owner survived.

(e) Insured and Beneficiary. When the insured
and a beneficiary in a policy of life or accident
insurance have died within a period of less than 120
hours, the insured shall be deemed to have survived
the beneficiary for the purpose of determining the
rights under the policy of the beneficiary or benefi-
ciaries as such. The provisions of this subsection
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shall not prevent the application of subsection (b)
above to the proceeds of life or accident insurance
which are community property.

(f) Instruments Providing Different Disposi-
tion. When provision has been made in the case of
wills, living trusts, deeds, or contracts of insurance,
or any other situation, for disposition of property
different from the provisions of this Section, this
Section shall not apply.

[Acts 1955; 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1965, 59th Leg., p. 279, ch. 119, § 1, eff.
Aug. 30, 1965; Acts 1979, 66th Leg., p. 1743, ch. 713, § 6,
eff. Aug. 27, 1979.]

CHAPTER III. DETERMINATION
OF HEIRSHIP

Sec.
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§ 48. Proceedings to Declare Heirship. When

and Where Instituted

(a) When a person dies intestate owning or enti-
tled to real or personal property in Texas, and there
shall have been no administration in this State upon
his estate; or when there has been a will probated
in this State or elsewhere, or an administration in
this State upon the estate of such decedent, and any
real or personal property in this State has been
omitted from such will or from such administration,
or no final disposition thereof has been made in
such administration, the court of the county in
which such proceedings were last pending, or in the
event no will of such decedent has been admitted to
probate in this State, and no administration has
been granted in this State upon the estate of such
decedent, then the court of the county in which any
of ‘the real property belonging to such estate is
situated, or if there is no such real estate, then of
the county in which any personal property belong-
ing to such estate is found, may determine and
declare in the manner hereinafter provided who are
the heirs and only heirs of such decedent, and their
respective shares and interests, under the laws of
this State, in the estate of such decedent, and pro-
ceedings therefor shall be known as proceedings to
declare heirship.

(b) If an application for determination of heirship
is filed within four (4) years from the date of the
death of the decedent, the applicant may request
that the court determine whether a necessity for
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administration exists. The court shall hear evidence
upon the issue and make a determination thereof in
its judgment.

(¢} Notwithstanding any other provision of this

section, a probate court in which the proceedings
for the guardianship of the estate of a ward who
dies intestate were pending at the time of the death
of the ward may, if there is no administration
pending in the estate, determine and declare who
are the heirs and only heirs of the ward, and their
respective shares and interests, under the laws of
this State, in the estate of the ward.
[Acts 1955, 54th Leg., p. 88, ch. 53, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 971, ch. 173, § 4, eff.
Jan. 1, 1972; Acts 1977, 65th Leg., p. 1521, ch. 616, § 1,
eff. Aug. 29, 1977.]

§ 49. Who May Institute Proceedings to Declare

Heirship

(a) Such proceedings may be instituted and main-
tained in any of the instances enumerated above by
the qualified personal representative of the estate
of such decedent, by any person or persons claiming
to be the owner of the whole or a part of the estate
of such decedent, or by the guardian of the estate
of a ward, if the proceedings are instituted and
maintained in the probate court in which the pro-
ceedings for the guardianship of the estate were
pending at the time of the death of the ward. In
such a case an application shall be filed in a proper
court stating the following information:

(1) the name of the decedent and the time and
place of death;

(2) the names and residences of the decedent’s
heirs, the relationship of each heir to the decedent,
and the true interest of the applicant and each of
the heirs in the estate of the decedent;

(3) all the material facts and circumstances within
the knowledge and information of the applicant that
might reasonably tend to show the time or place of
death or the names or residences of all heirs, if the
time or place of death or the names or residences of
all the heirs are not definitely known to the appli-
cant;

(4) a statement that "all children born to or
adopted by the decedent have been listed;

(5) a statement that each marriage of the dece-
dent has been listed with the date of the marriage,
the name of the spouse, and if the marriage was
terminated, the date and place of termination, and
other facts to show whether a spouse has had an
interest in the property of the decedent;

(6) whether the decedent died testate and if so,
what disposition has been made of the will;

(7) a general description of all the real and per-
sonal property belonging to the estate of the dece-
dent; and
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(8) an explanation for the omission of any of the
foregoing information that is omitted from the ap-
plication.

(b) Such application shall be supported by the
affidavit of each applicant to the effect that, insofar
as is known to such applicant, all the allegations of
such application are true in substance and in fact
and that no such material fact or circumstance has,
within the affiant’s knowledge, been omitted from
such application. The unknown heirs of such dece-
dent, all persons who are named in the application
as heirs of such decedent, and all persons who are,
at the date of the filing of the application, shown by
the deed records of the county in which any of the
real property described in such application is situat-
ed to own any share or interest in any such real
property, shall be made parties in such proceeding.
[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 971, ch. 173, § 4, eff.
Jan. 1, 1972; Acts 1977, 65th Leg., p. 1522, ch. 616, § 2,
eff. Aug. 29, 1977; Acts 1979, 66th Leg., p. 1744, ch. 713,
§ 7, eff. Aug. 27, 1979; Acts 1983, 68th Leg., p. 629, ch.
139, § 1, eff. Sept. 1, 1983.]

§ 50. Notice

(a) Citation shall be served by registered or certi-
fied mail upon all distributees whose names and
addresses are known, or whose names and address-
es can be learned through the exercise of reasona-
ble diligence, provided that the court may in its
discretion require that service of citation shall be
made by personal service upon some or all of those
named as distributees in the application.

(b) Unknown heirs, and known heirs whose ad-
dresses cannot be ascertained, shall be served by
publication in the county in which the proceedings
are commenced, and if the decedent resided in an-
other county, then a citation shall also be published
in the county of his last residence.

(¢) Except in proceedings in which there is service
of citation by publication as provided by Subsection
(b) of this section, citation shall also be posted in the
county in which the proceedings are commenced and
in the county of the decedent’s last residence.

(d) A party to the proceedings who has executed
the application need not be served by any method.
[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 971, ch. 178, § 4, eff.
Jan. 1, 1972; Acts 1979, 66th Leg., p. 1745, ch. 718, § 8,
eff. Aug. 27, 1979.]

§ 51. Transfer of Proceeding When Will Probat-
ed or Administration Granted

If an administration upon the estate of any such
decedent shall be granted in the State, or if the will
of such decedent shall be admitted to probate in this
State, after the institution of a proceeding to de-
clare heirship, the court in which such proceeding is
pending shall, by an order entered of record therein,
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transfer the cause to the court of the county in
which such administration shall have been granted,
or such will shall have been probated, and thereup-
on the clerk of the court in which such proceeding
was originally filed shall send to the clerk of the
court named in such order, a certified transcript of
all pleadings, docket entries, and orders of the court
in such cause. The clerk of the court to which such
cause shall be transferred shall file the transeript
and record the same in the minutes of the court and
shall docket such cause, and the same shall there-
after proceed as though originally filed in that
court. The court, in its discretion, may consolidate

the cause so transferred with the pending proceed-

ing.

[Acts 1955, 54th. Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 971, ch. 178, § 4, eff.
Jan. 1, 1972.]

§ 52. Recorded Instruments as Prima Facie Evi-
dence

Any statement of facts concerning the family
history, genealogy, marital status, or the identity of
the heirs of a decedent shall be received in a pro-
ceeding to declare heirship, or in any suit involving
title to real or personal property, as prima facie
evidence of the facts therein stated, when such
statement is contained in either an affidavit or any
other instrument legally executed and acknowl-
edged, or any judgment of a court of record, if such
affidavit or instrument has been of record for five
years or more in the deed records of any county in
this state in which such real or personal property is
located at the time the suit is instituted, or in the
deed records of any county of this state in which the
decedent had his domicile or fixed place of residence
at the time of his death. If there is any error in the
statement of facts in such recorded affidavit or
instrument, the true facts may be proved by anyone
interested in the proceeding in which said affidavit
or instrument is offered in evidence. This statute
shall be cumulative of all other statutes on the same
subject, and shall not be construed as abrogating
any right to present evidence conferred by any
other statute or rule of law.

[Acts 1955, 54th Leg., p. 88, ch. 54, eff. Jan. 1, 1956.
Amended by Acts 1969, 61st Leg., p. 1922, ch. 641, § 4, eff.
June 12, 1969.]

§ 53. Evidence; Unknown Parties

(a) The court in its discretion may require all or
any part of the evidence admitted in a proceeding to
declare heirship to be reduced to writing, and sub-
scribed and sworn to by the witnesses, respectively,
and filed in the cause, and recorded in the minutes
of the court.

(b) If it appears to the court that there are or
.may be living heirs whose names or whereabouts
are unknown, or that any defendant is a minor or an
incompetent, the court may, in its discretion, appoint
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an attorney to represent the interests of any such
persons, but no attorney shall be appointed except
when the court finds that such appointment is nec-
essary to protect the interests of the persons for
whom the attorney is appointed.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 971, ch. 173, § 4, eff.
Jan. 1, 1972]

§ 54. Judgment

The judgment of the court in a proceeding to
declare heirship shall declare the names and places
of residence of the heirs of the decedent, and their
respective shares and interests in the real and per-
sonal property of such decedent. If the proof is in
any respect deficient, the judgment shall so state.
[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.

Amended by Acts 1971, 62nd Leg., p. 971, ch. 173, § 4, eff.
Jan. 1, 1972.]

§ 55. Effect of Judgment

(a) Such judgment shall be a final judgment, and
may be appealed or reviewed within the same time
limits and in the same manner as may other judg-
ments in probate matters at the instance of any
interested person. If any person who is an heir of
the decedent is not served with citation by regis-
tered or certified mail, or by personal service, he
may at any time within four years from the date of
such judgment have the same corrected by bill of
review, or upon proof of actual fraud, after the
passage of any length of time, and may recover
from the heirs named in the judgment, and those
claiming under them who are not bona fide purchas-
ers for value, his just share of the property or its
value.

(b) Although such judgment may later be modi-
fied, set aside, or nullified, it shall nevertheless be
conclusive in any suit between any heir omitted
from the judgment and a bona fide purchaser for
value who has purchased real or personal property
after entry of the judgment without actual notice of
the claim of the omitted heir. Similarly, any person
who has delivered funds or property of the decedent
to the persons declared to be heirs in the judgment,
or has engaged in any other transaction with them,
in good faith, after entry of such judgment, shall
not be liable therefor to any person.

(¢) If the court states in its judgment that there is
no necessity for administration on the estate, such
recital shall constitute authorization to all persons
owing any money to the estate of the decedent, or
having custody of any property of such estate, or
acting as registrar or transfer agent of any evi-
dence of interest, indebtedness, property, or right
belonging to the estate, and to persons purchasing
from or otherwise dealing with the heirs as deter-
mined in the judgment, to pay, deliver, or transfer
such property or evidence of property rights to such
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heirs, or to purchase property from such heirs,
without liability to any creditor of the estate or
other person. Such heirs shall be entitled to en-
force their right to payment, delivery, or transfer
by suit. Nothing in this chapter shall affect the
rights or remedies of the creditors of the decedent
except as provided in this subsection.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 971, ch. 178, § 4, eff.
Jan. 1, 1972; Acts 1979, 66th Leg., p. 1746, ch. 713, § 9,
eff. Aug. 27, 1979.]

§ 56. Filing of Certified Copy of Judgment

A certified copy of such judgment may be filed
for record in the office of the county clerk of the
county in which any of the real property described
in such judgment is situated, and recorded in the
deed records of such county, and indexed in the
name of such decedent as grantor and of the heirs
named in such judgment as grantees; and, from and
after such filing, such judgment shall constitute
constructive notice of the facts set forth therein.

[Acts 1965, H4th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

CHAPTER 1V. EXECUTION AND
REVOCATION OF WILLS

Sec.

57.  Who May Execute a Will.

58. Interests Which May Pass Under a Will.

58a. Devises or Bequests to Trustees.

59. Requisites of a Will. :

59A. Contracts Concerning Succession.

60. Exception Pertaining to Holographic Wills.

61. Bequest to Witness.

62.  Corroboration of Testimony of Interested Witness.

63.  Revocation of Wills.

64. Capacity to Make a Nuncupative Will.

65. Requisites of a Nuncupative Will.

66. Repealed.

67. After-Born or After-Adopted Children.

68.  Prior Death of Legatee.

69. Voidness Arising From Divorce.

70.  Provision in Will for Management of Separate Prop-
erty.

71.  Deposit of Will With Court During Testator’s Life-
time. .

§ 57. Who May Execute a Will

Every person who has attained the age of eigh-
teen years, or who is or has been lawfully married,
or who is a member of the armed forces of the
United States or of the auxiliaries thereof or of the
maritime service at the time the will is made, being
of sound mind, shall have the right and power to
make a last will and testament, under the rules and
limitations prescribed by law.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.

Amended by Acts 1967, 60th Leg., p. 801, ch. 334, § 1, eff.
Aug. 28, 1967.]
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§ 58. Interests Which May Pass Under a Will

Every person competent to make a last will and
testament may thereby devise and bequeath all the
estate, right, title, and interest in possession, ex-
pectaney, reversion, or remainder, which he has, or
at the time of his death shall have, of, in or to any
lands, tenements, hereditaments, or rents charged
upon or issuing out of them, or shall have of, in or
to any personal property whatever, including choses
in action, subject to the limitations prescribed by
law.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 58a.

By a will duly executed pursuant to the provisions
of this Code, a testator may devise or bequeath
property to the trustee of any trust (including an
unfunded life insurance trust, even though the trus-
tor has reserved any or all rights of ownership in
the insurance contracts) the terms of which are
evidenced by a written instrument in existence be-
fore or concurrently with the execution of such will
and which is identified in such will, even though
such trust is subject to amendment, modification,
revocation or termination. The property so devised
or bequeathed shall be added to the corpus of such
trust to be administered as a part thereof and shall
thereafter be governed by the terms and provisions
of the instrument establishing such trust, including
written amendments or modifications thereto made
before the death of the testator. An entire revoca-
tion of the trust prior to the testator’s death shall
cause the devise or bequest to lapse.

[Acts 1961, 57th Leg., p. 43, ch. 29, § 1.]

§ 59. Requisites of a Will

Every last will and testament, except where oth-
erwise provided by law, shall be in writing and
signed by the testator in person or by another
person for him by his direction and in his presence,
and shall, if not wholly in the handwriting of the
testator, be attested by two (2) or more credible
witnesses above the age of fourteen (14) years who
shall subseribe their names thereto in their own
handwriting in the presence of the testator. Such a
will or testament may, at the time of its execution
or at any subsequent date during the lifetime of the
testator and the witnesses, be made self-proved, and
the testimony of the witnesses in the probate there-
of may be made unnecessary, by the affidavits of
the testator and the attesting witnesses, made be-
fore an officer authorized to take acknowledgments
to deeds of conveyance and to administer oaths
under the laws of this State. Provided that nothing
shall require an affidavit, acknowledgment or certif-
icate of any testator or testatrix as a prerequisite to
self-proof of a will or testament other than the
certificate set out below. The affidavits shall be
evidenced by a certificate, with official seal affixed,

Devises or Bequests to Trustees
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of such officer attached or annexed to such will or -

testament in form and contents substantially as
follows:

THE STATE OF TEXAS

COUNTY OF
Before me, the undersigned authority, on this day
personally appeared and

known to me to be the testator and the witnesses,
respectively, whose names are subscribed to the
annexed or foregoing instrument in their respective
capacities, and, all of said persons being by me duly
sworn, the said , testator, declared to me and
to the said witnesses in my presence that said
instrument is his last will and testament, and that
he had willingly made and executed it as his free act
and deed for the purposes therein expressed; and
the said witnesses, each on his oath stated to me, in

_ the presence and hearing of the said testator, that
the said testator had declared to them that said
instrument is his last will and testament, and that
he executed same as such and wanted each of them
to sign it as a witness; and upon their oaths each
witness stated further that they did sign the same
as witnesses in the presence of the said testator and
at his request; that he was at that time eighteen
years of age or over (or being under such age, was
or had been lawfully married, or was then a mem-
ber of the armed forces of the United States or of
an auxiliary thereof or of the Maritime Service) and
was of sound mind; and that each of said witnesses
was then at least fourteen years of age.

Testator
Witness

Witness
Subscribed and acknowledged before me by the

said , testator, and subscribed and sworn to
before me by the said and , witnesses,
this day of AD.
(SEAL)

(Signed)

(Official Capacity of Officer)

A self-proved will may be admitted to probate
without the testimony of any subscribing witness,
but otherwise it shall be treated no differently than

. a will not self-proved. In particular and without
limiting the generality of the foregoing, a self-
proved will may be contested, or revoked or amend-
ed by a codicil in exactly the same fashion as a will
not self-proved.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1961, 57th Leg., p. 936, ch. 412, § 1, eff.
June 17, 1961; Acts 1969, 61st Leg., p. 1922, ch. 641, § 5,
eff. June 12, 1969; Acts 1971, 62nd Leg., p. 974, ch. 173,
§ 5, eff. Jan. 1, 1972]
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Section 2 of Acts 1961, 57th Leg., ch. 412 provided: “All wills
self-proved prior to the passage of this Act which were executed in
compliance with Section 59, of the Texas Probate Code are in all
things relating to self-proving hereby ratified.”

§ 59A. Contracts Concerning Succession

(a) A contract to make a will or devise, or not to
revoke a will or devise, if executed or entered into
on or after September 1, 1979, can be established
only by provisions of a will stating that a contract
does exist and stating the material provisions of the
contract. -

(b) The execution of a joint will or reciprocal wills
does not by itself suffice as evidence of the exist-
ence of a contract.

[Acts 1979, 66th Leg., p. 1746, ch. 713, § 10, eff. Aug. 27,
1979.]

§ 60. Exception Pertaining to Holographic Wills

Where the will is written wholly in the handwrit-
ing of the testator, the attestation of the subscrib-
ing witnesses may be dispensed with. Such a will
may be made self-proved at any time during the
testator’s lifetime by the attachment or annexation
thereto of an affidavit by the testator to the effect
that the instrument is his last will; that he was at
least eighteen years of age when he executed it (or,
if under such age, was or had been lawfully mar-
ried, or was then a member of the armed forces of
the United States or of an auxiliary thereof or of
the Maritime Service); that he was of sound mind;
and that he has not revoked such instrument.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1969, 61st Leg,, p. 1922, ch. 641, § 6, eff.
June 12, 1969.]

§ 61.

Should any person be a subscribing witness to a
will, and also be a legatee or devisee therein, if the
will cannot be otherwise established, such bequest
shall be void, and such witness shall be allowed and
compelied to appear and give his testimony in like
manner as if no such bequest had been made. But,
if in such case the witness would have been entitled
to a share of the estate of the testator had there
been no will, he shall be entitled to as much of such
share as shall not exceed the value of the bequest to
him in the will.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

Bequest to Witness

§ 62. Corroboration of Testimony of Interested
Witness

In the situation covered by the preceding Section,
the bequest to the subscribing witness shall not be
void if his testimony proving the will is corroborated
by one or more disinterested and credible persons
who testify that the testimony of the subscribing
witness is true and correct, and such subscribing
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witness shall not be regarded as an incompetent or
non-credible witness under Section 59 of this Code.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 63. Revocation of Wills

No will in writing, and no clause thereof or devise
therein, shall be revoked, except by a subsequent
will, codicil, or declaration in writing, executed with
like formalities, or by the testator destroying or
canceling the same, or causing it to be done in his
presence.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 64. Capacity to Make a Nuncupative Will

Any person who is competent to make a last will
and testament may dispose of his personal property
by a nuncupative will made under the conditions and
limitations prescribed in this Code.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 65. Requisites of a Nuncupativé Wili

No nuncupative will shall be established unless it
be made in the time of the last sickness of the
deceased, at his home or where he has resided for
ten days or more next preceding the date of such
will, except when the deceased is taken sick away
from home and dies before he returns to such home;
nor when the value exceeds Thirty Dollars, unless it
be proved by three credible witnesses that the testa-
tor called on a person to take notice or bear testimo-
ny that such is his will, or words of like import.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 66. Repealed by Acts 1979, 66th Leg., p. 1746,
ch. 713, § 11, eff. Aug. 27, 1979

§ 67. After-Born or After-Adopted Children

(a) Where a Child Was Living When Will Was
Executed. If a testator having a child or children
born or adopted at the time of making his last will
and testament shall, at his death, leave a child or
children born or adopted after the making of such
last will and testament, the child or children so
after-born or after-adopted and pretermitted shall,
unless provided for by settlement, succeed to the
same portion of the testator’s estate as they would
have been entitled to if the testator had died intes-
tate; toward raising which portion the devisees and
legatees shall contribute proportionately out of the
parts devised and bequeathed to them by such last
will and testament; provided, however, that where
the surviving husband or wife is the father or
mother of all of testator’s children, exclusive of
adopted children, and said surviving husband or
wife is the principal beneficiary in said testator’s
last will and testament, to the entire exclusion, by

silence or otherwise, of all of said testator’s chil-
dren, then and in that event the ‘foregoing provi-"

§ 69

sions of this Section shall not apply or be considered
in the construction of said last will and testament.

(b) Where No Child Was Living When Will Was
Executed. Every last will and testament made
when the testator had no child living, wherein any
child he might have is not provided for or men-
tioned, if at the time of his death he shall leave a
child, either born to him or adopted by him, or shall
leave his wife enceinte of a child which shall be
born, shall have no effect during the life of such
after-born or after-adopted child, and shall be void,
unless such child dies within one year after the
death of the testator; -provided, however, that
where a surviving husband or wife is the father or
mother of all of the testator’s children, exclusive of
adopted children, and said surviving husband or
wife is the principal beneficiary in said testator’s
last will and testament, to the entire exclusion, by
silence or otherwise, of all of said testator’s chil-
dren, then and in that event the foregoing provi-

_sions of this Section shall not apply or be considered

in the construction of said last will and testament.

(¢) Definition of “Children.” As used in this
Section and in the preceding Section, the term “chil-
dren” includes descendants of whatever degree they
may be, it being understood that they are counted
only for the child they represent.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 68. Prior Death of Legatee

Where a testator shall devise or bequeath an
estate or interest of any kind by will to a child or
other descendant of such testator, should such devi-
see or legatee, during the lifetime of such testator,
die leaving children or descendants who shall sur-
vive such testator, such devise or legacy shall not
lapse by reason of such death, but the estate so
devised or bequeathed shall vest in the children or
descendants of such legatee or devisee in the same
manner as if ‘he had survived the testator and died
intestate. .

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956

§ 69. Voidness Arising' From Divorce

(a) If the testator is divorced after making a will,
all provisions in the will in favor of the testator’s
spouse so divorced, or appointing such spouse to
any fiduciary capacity under the will or with respect
to the estate or person of the testator’s children,
shall be null and void and of no effect.

(b) A person who is divorced from the decedent or
whose marriage to the decedent has been annulled
is not a surviving spouse unless, by virtue of a
subsequent marriage, the person is married to the
decedent at the time of death.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956,
Amended by Acts 1979, 66th Leg., p. 1746, ch. 713, § 12,

“eff. Aug. 27, 1979.]
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§ 70. Provision in Will for Management of Sepa-
rate Property

The husband or wife may, by last will and testa-
ment, give to the survivor of the marriage the
power to keep testator’s separate property together
until each of the several distributees shall become
of lawful age, and to manage and control the same
under the provisions of law relating to community
property, and subject to such other restrictions as
are imposed by such will; provided, that any child
or distributee entitled to any part of said property
shall, at any time upon becoming of age, be entitled
to receive his distributive portion of said estate.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 71. Deposit of Will With Court During Testa-

tor’s Lifetime

(a) Deposit of Will. A will may be deposited by
the person making it, or by another person for him,
with the county clerk of the county of the testator’s
residence. Before accepting any will for deposit,
the clerk may require such proof as shall be satis-
factory to him concerning the testator’s identity and
residence. The clerk, on being paid a. fee of Three
Dollars therefor, shall receive and keep the will, and
shall give a certificate of deposit for it. All wills so
filed shall be numbered by the clerk in consecutive
order, and all certificates of deposit shall bear like
numbers respectively.

(b) How Will Shall Be Enclosed. Every will
intended to be deposited with a county clerk shall be
enclosed in a sealed wrapper, which shall have in-
dorsed thereon “Will of,” followed by the name,
address and signature of the testator. The wrapper
must also be indorsed with the name and current
address of each person who shall be notified of the
deposit of the will after the death of the testator.

(c) Index To Be Kept of All Wills Deposited.
Each county clerk shall keep an index of all wills so
deposited with him.

(d) To Whom Will Shall Be Delivered. During
the lifetime of the testator, a will so deposited shall
be delivered only to the testator, or to another
person authorized by him by a sworn written order.
Upon delivery of the will to the testator or to a
person so authorized by him, the certificate of de-
posit issued for the will shall be surrendered by the
person to whom delivery of the will is made; provid-
ed, however, that in lieu of the surrender of such

certificate, the clerk may, in his discretion, accept-

and file an affidavit by the testator to the effect
that the certificate of deposit has been lost, stolen,
or destroyed.

(e) Proceedings Upon Death of Testator. If
there shall be submitted to the clerk an affidavit to
the effect that the testator of any will deposited
with the clerk has died, or if the clerk shall receive
any other notice or proof of the death of such

testator which shall suffice to convince him that the
testator is deceased, the clerk shall notify by regis-
tered mail with return receipt requested the person
or persons named on the indorsement of the wrap-
per of the will that the will is on deposit in his
office, and, upon request, he shall deliver the will to
such person or persons, taking a receipt therefor.
If the notice by registered mail is returned undeliv-
ered, or if a clerk has accepted a will which does not
specify on the wrapper the person or persons to
whom it shall be delivered, the clerk shall apen the
wrapper and inspect the will. If an executor is
named in the will, he shall be notified by registered
mail, with return receipt requested, that the will is
on deposit, and, upon request, the clerk shall deliver
the will to the person so named as executor. If no
executor is named in the will, or if the person so
named is deceased, or fails to take the will within
thirty days after the clerk’s notice to him is mailed,
or if notice to the person so named is returned
undelivered, the clerk shall give notice by registered
mail, with return receipt requested, to the devisees
and legatees named in the will that the will is on
deposit, and, upon request, the clerk shall deliver
the will to any or all of such devisees and legatees.

(f) Depositing Has No Legal Significance.
These provisions for the depositing of a will during
the lifetime of a testator are solely for the purpose
of providing a safe and convenient repository for
such a will, and no will which has been so deposited
shall be treated for purposes of probate any differ-
ently than any will which has not been so deposited.
In particular, and without limiting the generality of
the foregoing, a will which is not deposited shall be
admitted to probate upon proof that it is the last
will and testament of the testator, notwithstanding
the fact that the same testator has on deposit with
the court a prior will which has been deposited in
accordance with the provisions of this Code.

(g) Depositing Does Not Constitute Notice,
The fact that a will has been deposited as provided
herein shall not constitute notice of any character,
constructive or otherwise, to any person as to the
existence of such will or as to the contents thereof.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.}

CHAPTER V. PROBATE, GRANT OF ADMIN-
ISTRATION, AND GUARDIANSHIP

PART 1. ESTATES OF DECEDENTS ‘

Sec.

72. Proceedings Before Death; Administration in Ab-
sence of Direct Evidence of Death; Distribution;
Limitation of Liability; Restoration of Estate; Vali-
dation of Proceedings.

73. Period for Probate.

74. Time to File Application for Letters Testamentary or
Administration.

75. Duty and Liability of Custodian of Will.

76. Persons Who May Make Application.
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Sec.
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80. Prevention of Administration.

81. Contents of Application for Letters Testamentary.

82. Contents of Application for Letters of Administra-
tion.

83. Procedure Pertaining to a Second Application.

84. Proof of Written Will Produced in Court.

85. Proof of Written Will Not Produced in Court.

86. Proof of Nuncupative Will.

87. Testimony to Be Committed to Writing.

88. Proof Required for Probate and Issuance of Letters
Testamentary or of Administration.

89. Action of Court on Probated Will.

90. Custody of Probated Wills.

91. When Will Not in Custody of Court, or Oral.

92. Period for Probate Does Not Affect Settlement.

93. Period for Contesting Probate.

94. No Will Effectual Until Probated.

PART 2. PROCEDURE PERTAINING TO
FOREIGN WILLS

95. Probate of Foreign Will Accomplished by Filing
and Recording.

96. Filing and Recording Foreign Will in Deed Records.

97. Proof Required for Recording in Deed Records.

98.  Effect of Recording Copy of Will in Deed Records.

99. Recording in Deed Records Serves as Notice of
Title.

100. Contest of Foreign Wills.

101.  Notice of Contest of Foreign Will.

102.  Effect of Rejection of Will in Domiciliary Proceed-
ings.

103.  Original Probate of Foreign Will in This State.

104.  Proof of Foreign Will in Original Probate Proceed-
ing.

105.  Executor of Will Probated in Another Jurisdiction.

105A. Appointment and Service of Foreign Banks and
Trust Companies in Fiduciary Capacity.

106. When Foreign Executor to Give Bond.
107.  Power of Sale of Foreign Executor or Trustee.
107A. Suit for the Recovery of Debts by a Foreign
Executor or Administrator.
PART 3. ESTATES OF MINORS AND
INCOMPETENTS
108. Laws Applicable to Guardianships.

109.  Persons Qualified to Serve as Guardians.

110.  Persons Disqualified to Serve as Guardians.

111.  Application for Appointment of Permanent Guardi-
an.

112.  Judge May Cause Application to be Filed.

118.  Contest of Proceedings.

113A. Appointment of Attorney Ad Litem.

114.  Facts Which Must Be Proved.

115.  Jury Trial Not Prerequisite.

116.  Only One Person to Be Appointed Guardian.

117.  Appointment of Guardian by Will.

118.  Selection of Guardian by Minor.

119.  Failure of Guardian to Qualify.

120. Term of Appointment of Guardian.

121.  Removal of Guardianship to Another County May
Be Had. :

122.  Continuation of Guardianship.

§72

Sec.

123. New Guardian May Be Appointed Upon Removal.

124,  Nonresidents, Appointment of Guardians for.

125. Validation of Certain Letters of Guardianship
Heretofore Issued.

126. Removal of Ward's Property from the State.

127.  Delivery of Property.

127A. Guardianship of Person Missing on Public Service.

PART 4. CITATIONS AND NOTICES

128. Citations With Respect to Applications for Probate
or for Issuance of Letters.

129. Validation of Prior Modes of Service of Citation.

130. Notice and Citation, Estates of Minors and Incompe-
tents.

PART 5. LIMITED GUARDIANSHIP PROCEEDINGS

130A. Limited Guardianship.

130B. Authority to Appoint.

130C. Petition; Contents.

130D. Filing Fee.

130E. Notices and Citations in Limited Guardianship Pro-
ceedings.

130F. Examination and Report.

130G. Hearing.

130H. Order of the Court.

1301. Who May be Guardians.

130J. Certain Duties of Limited Guardian.

130K. Oath and Bond of Limited Guardian.

130L. Authority of Limited Guardian.

130M. Termination, Removal, or Resignation of Limited
Guardian; Appointment of Successor Guardian

130N. Venue. .

1300. Transfer of Venue.

PART 1. ESTATES OF DECEDENTS

§ 72. Proceedings Before Death; Administration
in Absence of Direct Evidence of Death;
Distribution; Limitation of Liability;
Restoration of Estate; Validation of Pro-
ceedings

(a) The probate of a will or administration of an
estate of a living person shall be void; provided,
however, that the court shall have jurisdiction to
determine the fact, time and place of death, and
where application is made for the grant of letters
testamentary or of administration upon the estate
of a person believed to be dead and there is no
direct evidence that such person is dead but the
death of such person shall be proved by circumstan-
tial evidence to the satisfaction of the court, such
letters shall be granted. Distribution of the estate
to the persons entitled thereto shall not be made by
the personal representative until after the expira-
tion of three (3) years from the date such letters are
granted. If in a subsequent action such person
shall be proved by direct evidence to have been
living at any time subsequent to the date of grant
of such letters, neither the personal representative
nor anyone who shall deliver said estate or any part
thereof to another under orders of the eourt shall be
liable therefor; and provided further, that such



§72

person shall be entitled to restoration of said estate
or the residue thereof with the rents and profits
- therefrom, except real or personal property sold by
the personal representative or any distributee, his
successors or assigns, to bona fide purchasers for
value, in which case the right of such person to the
restoration shall be limited to the proceeds of such
sale or the residue thereof with the increase there-
of. In no event shall the bonds of such personal
representative be void provided, however, that the
surety shall have no lability for any acts of the
personal representative which were done in compli-
ance with or approved by an order of the court.
Probate proceedings upon estates of persons be-
lieved to be dead brought prior to the effective date
of this Act and all such probate proceedings then
pending, except such probate proceedings contested
in any litigation pending on the effective date of
this Act, are hereby validated insofar as the court’s
finding of death of such person is concerned.

(b) In any case in which the fact of death must be

proved by circumstantial evidence, the court, at the
request of any interested person, may direct that
citation be issued to the person supposed to be dead,
and served upon him by publication and by posting,
and by such additional means as the court may by
its order direct. After letters testamentary or of
administration have been issued, the court may also
direct the personal representative to make a search
for the person supposed to be dead by notifying law
enforcement agencies and public welfare agencies
in appropriate locations that such person has disap-
peared, and may further direct that the applicant
engage the services of an investigative agency to
make a search for such person. The expenses of
search and notices shall be taxed as costs and shall
be paid out of the property of the estate.
[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1959, 56th Leg., p. 950, ch. 442, § 1, eff.
May 80, 1959; Acts 1971, 62nd Leg., p. 975, ch. 173, § 7,
eff. Jan. 1, 1972.]

§'73. Period for Probate

(a) No will shall be admitted to probate after the
lapse of four years from the death of the testator
unless it be shown by proof that the party applying
for such probate was not in default in failing to
present the same for probate within the four years
aforesaid; and in no case shall letters testamentary
be issued where a will is admitted to probate after
the lapse of four years from the death of the

" testator. . :

(b) If any person shall purchase real or personal
property from the heirs of a decedent more than
four years from the date of the death of the dece-
dent, for value, in good faith, and without knowl-
edge of the existence of a will, such purchaser shall
be held te have good title to the interest which such
heir or heirs would have had in the absence of a
will, as against the claims of any devisees or lega-
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tees under any will which may thereafter be offered
for probate.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 976, ch. 173, § 8, eff.
Jan, 1, 1972.]

§ 74. Time to File Application for Letters
Testamentary or Administration

All applications for the grant of letters
testamentary or of administration upon an estate
must be filed within four years after the death of
the testator or intestate; provided, that this section
shall not apply in any case where administration is
necessary in order to receive or recover funds or
other property due to the estate of the decedent.
[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.

Amended by Acts 1971, 62nd Leg., p. 976, ch. 173, § 8, eff.
Jan. 1, 1972.]

§ 75. Duty and Liability of Custodian of Will

Upon receiving notice of the death of a testator,
the person having custody of the testator’s will
shall deliver it to the clerk of the court which has
jurisdiction of the estate. On sworn written com-
plaint that any person has the last will of any
testator, or any papers belonging to the estate of a
testator or intestate, the county judge shall cause
said person to be cited by personal service to appear
before him and show cause why he should not
deliver such will to the court for probate, or why he
should not deliver such papers to the executor or
administrator. Upon the return of such citation
served, unless delivery is made or good cause
shown, if satisfied that such person had such will or
papers at the time of filing the complaint, such
judge may cause him to be arrested and imprisoned
until he shall so deliver them. Any person refusing
to deliver such will or papers shall also be liable to
any person aggrieved for all damages sustained as
a result of such refusal, which damages may be
recovered in any court of competent jurisdiction.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 76. Persons Who May Make Application

An executor named in a will or any interested
person may make application to the court of a
proper county:

(a) For an order admitting a will to probate,
whether the same is written or unwritten, in his
possession or not, is lost, is destroyed, or is out of
the State. :

(b) For the appointment of the executor named in
the will. .

(c) For the appointment of an administrator, if no
executor is designated in the will, or if the person so
named is disqualified, or refuses to serve, or is
dead, or resigns, or if there is no will. An applica-
tion for probate may be combined with an applica-
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tion for the appointment of an executor or adminis-
trator; and a person interested in either the probate
of the will or the appointment of a personal repre-
sentative may apply for both.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 77. Order of Persons Qualified to Serve

Letters testamentary or of administration shall be
granted to persons who are qualified to act, in the
following order:

(a) To the person named as executor in the will of
the deceased.

(b) To the surviving husband or wife.

(c) To the principal devisee or legatee of the tes-
tator.

(d) To any devisee or legatee of the testator.

(e) To the next of kin of the deceased, the nearest
in order of descent first, and so on, and next of kin
includes a person and his descendants who legally
adopted the deceased or who have been legally
adopted by the deceased.

(f) To a creditor of the deceased.

(g) To any person of good character residing in
the county who applies therefor.

(h) To any other person not disqualified under the
following Section. When applicants are equally en-
titled, letters shall be granted to the applicant who,
in the judgment of the court, is most likely to
administer the estate advantageously, or they may
be granted to any two or more of such applicants.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1979, 66th Leg., p. 1763, ch. 713, § 34,
eff. Aug. 27, 1979.]

§ 78. Persons Disdualified to Serve as Executor
or Administrator

No person is qualified to serve as an executor or
administrator who is:

(a) A minor; or
(b) An incompetent; or -

(¢) A convicted felon, under the laws either of the
United States or of any state or territory of the
United States, or of the District of Columbia, unless
such person has been duly pardoned, or his civil
rights restored, in accordance with law; or

(d) A non-resident (natural person or corporation)
of this State who has not appointed a resident agent
to accept service of process in all actions or proceed-
ings with respect to the estate, and caused such
appointment to be filed with the court; or

{e) A corporation not authorized to act as a fiduci-
ary in this State; or
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(f) A person whom the court finds unsuitable.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1957, 55th Leg., p. 53, ch. 31, § 2a, eff.
Aug. 22, 1957; Acts 1969, 61st Leg., p. 1922, ch. 641, § 7,
eff. June 12, 1969.}

§ 79. Waiver of Right to Serve

The surviving husband or wife, or, if there be
none, the heirs or any one of the heirs of the
deceased to the exclusion of any person not equally
entitled, may, in open court, or by power of attorney
duly authenticated and filed with the county clerk
of the county where the application is filed, re-
nounce his right to letters testamentary or of ad-
ministration in favor of another qualified person,
and thereupon the court may grant letters to such
person.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 80. Prevention of Administration

(a) Method of Prevention. When application is
made for letters of administration upon an estate by
a creditor, and other interested persons do not de-
sire an administration thereupon, they can defeat
such application:

(1) By the payment of the claim of such creditor;
or

(2) By proof to the satisfaction of the court that
such claim is fictitious, fraudulent, illegal, or barred
by limitation; or

(3) By executing a bond payable to, and to be
approved by, the judge in double the amount of
such creditor’s debt, conditioned that the obligors
will pay the debt of such applicant upon the estab-
lishment thereof by suit in any court in the county
having jurisdiction of the amount.

(b) Filing of Bond. The bond provided for,
when given and approved, shall be filed with the
county clerk, and any creditor for whose protection
it was executed may sue thereon in his own name
for the recovery of his debt.

(e¢) Bond Secured by Lien. A lien shall exist on
all of the estate in the hands of the distributees of
such estate, and those claiming under them with
notice of such lien, to secure the ultimate payment
of the bond provided for herein.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 81. Contents of Application for Letters
Testamentary
(a) For Probate of a Written Will. A written

will shall, if within the control of the applicant, be
filed with the application for its probate, and shall
remain in the custody of the county clerk unless
removed therefrom by order of a proper court. An
application for probate of a written will shall state:

(1) The name and domicile of each applicant.
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(2) The name, age if known, and domicile of the
decedent, and the fact, time, and place of death.

(3) Facts showing that the court has venue.

(4) That the decedent owned real or personal
property, or both, describing the same generally,
and stating its probable value.

(5) The date of the will, the name and residence
of the executor named therein, if any, and if none
be named, then the name and residence of the
person to whom it is desired that letters be issued,
and also the names and residences of the subserib-
ing witnesses, if any.

(6) Whether a child or children born or adopted
after the making of such will survived the decedent,
and the name of each such survivor, if any.

(7) That such executor or applicant, or other per-
son to whom it is desired that letters be issued, is
not disqualified by law from accepting letters.

{8) Whether the decedent was ever divorced, and
if so, when and from whom.

The foregoing matters shall be stated and averred
in the application to the extent that they are known
to the applicant, or can with reasonable diligence be
ascertained by him, and if any of such matters is
not stated or averred in the application, the applica-
tion shall set forth the reason why such matter is
not so stated and averred. '

(b) For Probate of Written Will Not Produced.
When a written will cannot be produced in court, in
addition to the requirements of Subsection (a) here-
of, the application shall state:

(1) The reason why such will cannot be produced.
{2) The contents of such will, as far as known.

(3) The date of such will and the executor ap-
pointed therein, if any, as far as known.

(4) The name, age, marital status, and address, if
known, and the relationship to the decedent, if any,
of each devisee, and of each person who would
inherit as an heir in the absence of a valid will, and,
in cases of partial intestacy, of each heir.

(¢) Nuncupative Wills. An application for pro-
bate of a nuncupative will shall contain all applica-
ble statements required with respect to written wills
in the foregoing subsections and also:

(1) The substance of testamentary words spoken.

(2) The names and residences of the witnesses
thereto.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 976, ch. 173, § 9, eff.
Jan. 1, 1972.)
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§ 82. Contents of Application for Letters of Ad-
ministration

An application for letters of administration when
no will, written or oral, is alleged to exist shall
state:

(a) The name and domicile of the applicant, rela-
tionship to the decedent, if any, and that the appli-
cant is not disqualified by law to act as administra-
tor;

(b) The name and intestacy of the decedent, and
the fact, time and place of death;

(¢} Facts necessary to show venue in the court to
which the application is made;

(d) Whether the decedent owned real or personal
property, with a statement of its probable value;

(e) The name, age, marital status and address, if
known, and the relationship, if any, of each heir to
the  decedent;

(f) If known by the applicant at the time of the
filing of the application, whether children were born
to or adopted by the decedent, with the name and
the date and place of birth of each;

(g) If known by the applicant at the time of the
filing of the application, whether the decedent was
ever divorced, and if so, when and from whom; and

(h) That a necessity exists for administration of
the estate, alleging the facts which show such ne-
cessity.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.

Amended by Acts 1979, 66th Leg., p. 1746, ch. 713, § 13,
eff. Aug. 27, 1979.]

§ 83. Procedure Pertaining to a Second Applica-
tion

(a) Where Original Application Has Not Been
Heard. If, after an application for the probate of a
will or for the appointment of a general personal
representative has been filed, and before such appli-
cation has been heard, an application for the pro-
bate of a will of the decedent, not theretofore
presented for probate, is filed, the court shall hear
both applications together and determine what in-
strument, if any, should be admitted to probate, or
whether the decedent died intestate.

(b) Where First Will Has Been Admitted to Pro-
bate. If, after a will has been admitted to probate,
an application for the probate of a will of the
decedent, not theretofore presented for probate, is
filed, the court shall determine whether the former
probate should be set aside, and whether such other
will should be admitted to probate, or whether the
decedent died intestate.

(c) Where Letters of Administration Have Been
Granted. Whenever letters of administration shall
have been granted upon an estate, and it shall
afterwards be discovered that the deceased left a
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lawful will, such will may be proved in the manner
provided for the proof of wills; and, if an executor
is named in such will, and he is not disqualified, he
shall be allowed to qualify and accept as such
executor, and the letters previously granted shall be
revoked; but, if no such executor be named in the
will, or if the executor named be disqualified, be
dead, or shall renounce the executorship, or shall
neglect or otherwise fail or be unable to accept and
qualify within twenty days after the date of the
probate of the will, or shall neglect for a period of
thirty days after the discovery of such will to
present it for probate, then administration with the
will annexed of the estate of such testator shall be
granted as in other cases. All acts done by the first
administrator, prior to the qualification of the exec-
utor or of the administrator with the will annexed,
shall be as valid as if no such will had been discover-
ed.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 84. Proof of Written Will Produced in Court

(a) Self-Proved Will. If a will is self-proved as
provided in this Code; no further preof of its execu-
tion with the formalities and solemnities and under
the circumstances required to make it a valid will
shall be necegsary.

(b) Attested Written Will. If not self-proved as
provided in this Code, an attested written will pro-
duced in court may be proved:

(1) By the sworn testimony or affidavit of one or
more of the subscribing witnesses thereto, taken in
open court.

(2) If all the witnesses are non-residents of the
county, or those who are residents are unable to
attend court, by the sworn testimony of any one or
more of them by deposition, either written or oral,
taken in the same manner and under the same rules
as depositions taken in other civil actions; or, if no
opposition in writing to such will is filed on or
before the date set for hearing thereon, then by the
sworn testimony or affidavit of two witnesses taken
in open court, or by deposition in the manner provid-
ed herein, to the signature or the handwriting evi-
denced thereby of one or more of the attesting
witnesses, or of the testator, if he signed the will;
or, if it be shown under oath to the satisfaction of
the court that, diligent search having been made,
only one witness can be found who can make the
required proof, then by the sworn testimony or
affidavit of such one taken in open court, or by
deposition in the manner provided herein, to such
signatures or handwriting.

(3) If none of the witnesses is living, or if all of
such witnesses are members of the armed forces of
the United States of America or of any auxiliary
thereof, or of the armed forces reserve of the
United States of America or of any auxiliary there-
of, or of the Maritime Service, and are beyond the
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jurisdiction of the court, by two witnesses to the
handwriting of one or both of the subscribing wit-
nesses thereto, or of the testator, if signed by him,
and such proof may be either by sworn testimony or
affidavit taken in open court, or by deposition, ei-
ther written or oral, taken in the same manner and
under the same rules as depositions taken in other
civil actions; or, if it be shown under oath to the
satisfaction of the court that, diligent search having
been made, only one witness can be found who can
make the required proof, then by the sworn testimo-
ny or affidavit of such one taken in open court, or
by deposition in the manner provided herein, to such
signatures or handwriting.

(b) Holographic Will. If not self-proved as pro-
vided in this Code, a will wholly in the handwriting
of the testator may be proved by two witnesses to
his handwriting, which evidence may be by sworn
testimony or affidavit taken in open court, or, if
such witnesses are non-residents of the county or
are residents who are unable to attend court, by
deposition, either written or oral, taken in the same
manner and under the same rules as depositions
taken in other civil actions.

(¢) Depositions if No Contest Filed. If no con-
test has been filed, depositions for the purpose of
establishing a will may be taken in the same man-
ner as provided in this Code for the taking of
depositions where there is no opposing party or
attorney of record upon whom notice and copies of
interrogatories may be served; and, in such event,
this Subsection, rather than the preceding portions
of this Section which provide for the taking of
depositions under the same rules as depositions in
other civil actions, shall be applicable.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 85. Proof of Written Will Not Produced in
Court

A written will which cannot be produced in court
shall be proved in the same manner as provided in
the preceding Section for an attested written will or
an holographic will, as the case may be, and the
same amount and character of testimony shall be
required to prove such will as is required to prove a
written will produced in court; but, in addition
thereto, the cause of its non-production must be
proved, and such cause must be sufficient to satisfy
the court that it cannot by any reasonable diligence
be produced, and the contents of such will must be
substantially proved by the testimony of a credible
witness who has read it or heard it read.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 86. Proof of Nuncupative Will

(a) Notice and Proof of Nuncupative Will. No
nuncupative will shall be proved within fourteen
days after the death of the testator, or until those
who would have been entitled by inheritance, had



§ 86

there been no will, have been summoned to contest
the same, if they desire to do so.

(b) Testimony Pertaining to Nuncupative Wills.
After six months have elapsed from the time of
speaking the alleged testamentary words, no testi-
mony shall be received to prove a nuncupative will,
unless the testimony or the substance thereof shall
have been committed to writing within six days
after making the will.

(c) When Value of Estate Exceeds Thirty Dol-
lars. When the value of the estate exceeds Thirty
Dollars, a nuncupative will must be proved by three
credible ‘witnesses that the testator called on a
person to take notice or bear testimony that such is
his will, or words of like import.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 87. Testimony to Be Committed to Writing

All testimony taken in open court upon the hear-
ing of an application to probate a will shall be
committed to writing at the time it is taken, and
subseribed, and sworn to in open court by the
witness or witnesses, and filed by the clerk; provid-

" ed, however, that in any contested case, the court
may, upon agreement of the parties, and in the
event of no agreement on its own motion, dismiss
this requirement.

{Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 976, ch. 173, § 9, eff.
Jan. 1, 1972.]

§ 88. Proof Required for Probate and Issuance
of Letters Testamentary or of Adminis-
tration

(a) General Proof. Whenever an applicant
seeks to probate a will or to obtain issuance of
letters testamentary or of administration, he must
first prove to the satisfaction of the court:

(1) That the person is dead, and that four years
have not elapsed since his decease and prior to the
application; and

(2) That the court has jurisdiction and venue over
the estate; and

{(3) That citation has been served and returned in
the manner and for the length of time required by
this Code; and

(4) That the person for whom letters
testamentary or of administration are sought is
entitled thereto by law and is not disqualified.

(b) Additional Proof for Probate of Will. To
obtain probate of a will, the applicant must also
prove to the satisfaction of the court:

(1) If the will is not self-proved as provided by
this Code, that the testator, at the time of executing
the will, was at least eighteen years of age, or was
or had been lawfully married, or was a member of
the armed forces of the United States or of the
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auxiliaries thereof, or of the Maritime Service of the
United States, and was of sound mind; and

(2) If the will is not self-proved as provided by
this Code; that the testator executed the will with
the formalities and solemnities and under the cir-
cumstances required by law to make it a valid will;
and

(8) That such will was not revoked by the testa-
tor.

(c) Additional Proof for Issuance of Letters
Testamentary. If letters testamentary are to be
granted, it must appear to the court that proof
required for the probate of the will has been made,
and, in addition, that the person to whom the letters
are to be granted is named as executor in the will,

(d) Additional Proof for Issuance of Letters of
Administration. If letters of administration are to
be granted, the applicant must also prove to the
satisfaction of the court that there exists a necessi-
ty for an administration upon such estate.

(e) Proof Required Where Prior Letters Have
Been Granted. If letters testamentary or of ad-
ministration have previously been granted upon the
estate, the applicant need show only that the person
for whom letters are sought is entitled thereto by
law and is not disqualified.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1969, 61st Leg., p. 1922, ch. 641, § 8, eff.
June 12, 1969.]

§ 89. Action of Court on Probated Will

Upon the completion of hearing of an application
for the probate of a will, if the Court be satisfied
that such will should be admitted to probate, an
order to that effect shall be entered. Certified
copies of such will and the probate of the same, or
of the record thereof, and the record of testimony,
may be recorded in other counties, and may be used
in evidence, as the original might be, on the trial of
the same matter in any other court, when taken
there by appeal or otherwise.

Probate of Wills as Muniments of Title. In each
instance where the Court is satisfied that a will
should be admitted to probate, and where the Court
is further satisfied that there are no unpaid debts
owing by the estate of the testator, excluding debts
secured by liens on real estate, or for other reason
finds that there is no necessity for administration
upon such estate, the Court may admit such will to
probate as a Muniment of Title.

The order admitting a will to probate as a Muni-
ment of Title shall constitute sufficient legal author-
ity to all persons owing any money, having custody
of any property, or acting as registrar or transfer
agent of any evidence of interest, indebtedness,
property, or right belonging to the estate, and to
persons purchasing from or otherwise dealing with
the estate, for payment or transfer to the persons
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described in such will as entitled to receive the
particular asset without administration. The person
or persons entitled to property under the provisions
of such wills shall be entitled to deal and treat with
the properties to which they are so entitled in the
same manner as if the record of title thereof were
vested in their names.

Unless waived by the Court, before the 181st day,

or such later day as may be extended by the Court,
after the date a will is admitted to probate as a
Muniment of Title, the applicant for probate of the
will shall file with the clerk of the Court a sworn
affidavit stating specifically the terms of the will
that have been fulfilled and the terms of the will
that have been unfulfilled. Failure of the applicant
for probate of the will to file such affidavit shall not
otherwise affect title to property passing under the
terms of the will.
[Acts 1955, 54th- Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1961, 57th Leg., p. 1072, ch. 480, § 1;
Acts 1983, 68th Leg., p. 1155, ch. 260, § 1, eff. Sept. 1,
1983.]

§ 90. Custody of Probated Wills

All original wills, together with the probate there-
of, shall be deposited in the office of the county
clerk of the county wherein the same shall have
been probated, and shall there remain, except dur-
ing such time as they may be removed for inspec-
tion to another place upon order by the court where
probated. If the court shall order an original will to
be removed to another place for inspection, the
person removing such original will shall give a
receipt therefor, and the clerk of the court shall
make and retain a copy of such original will.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 91. When Will Not in Custody of Court, or
Oral

If for any reason a written will is not in the
custody of the court, or if the will is oral, the court
shall find the contents thereof by written order, and
certified copies of same as so established by the
court may be recorded in other counties, and may be
used in evidence, as in the case of certified copies of
written wills in the custody of the court.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 92. Period for Probate Does Not Affect Settle-
ment

Where letters testamentary or of administration
shall have once been granted, any person interested
in the administration of the estate may proceed,
after any lapse of time, to compel settlement of the
estate when it does not appear from the record that
the administration thereof has been closed.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 95

§ 93. Period for Contesting Probate

After a will has been admitted to probate, any
interested person may institute suit in the proper
court to contest the validity thereof, within two
years after such will shall have been admitted to
probate, and not afterward, except that any inter-
ested person may institute suit in the proper court
to cancel a will for forgery or other fraud within
two years after the discovery of such forgery or
fraud, and not afterward. Provided, however, that
persons non compos mentis and minors shall have
two years after the removal of their respective
disabilities within which to institute such contest.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 94. No Will Effectual Until Probated

Except as hereinafter provided with respect to
foreign wills, no will shall be effectual for the
purpose of proving title to, or the right to the
possession of, any real or personal property dis-

‘posed of by the will, until such will has been admit-

ted to probate.
[Acts 1955, H4th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

PART 2. PROCEDURE PERTAINING TO
FOREIGN WILLS
§ 95. Probate of Foreign Will Accomplished by
Filing and Recording

(a) Foreign Will May Be Probated. The writ-
ten will of a testator who was not domiciled in
Texas at the time of his death which would affect
any real or personal property in this State, may be
admitted to probate upon proof that it stands pro-
bated or established in any of the United States, its
territories, the District of Columbia, or any foreign
nation.

(b) Application and Citation.

(1) Will probated in domiciliary jurisdiction.
If a foreign will has been admitted to probate or
established in the jurisdiction in which the testator
was domiciled at the time of his death, the applica-
tion need state only that probate is requested on the
basis of the authenticated copy of the foreign pro-
ceedings in which the will was probated or estab-
lished. No citation or notice is required.

(2) Will probated in non-domiciliary jurisdic-
tion. If a foreign will has been admitted to probate
or established in any jurisdiction other than the
domicile of the testator at the time of his death, the
application for its probate shall contain all of the
information required in an application for the pro-
bate of a domestic will, and shall also set out the
name and address of each devisee and each person
who will be entitled to a portion of the estate as an
heir in the absence of a will. Citations shall be
issued and served on each such devisee and heir by
registered or certified mail.
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(¢) Copy of Will and Proceedings To Be Filed.
A copy of the will and of the judgment, order, or
decree by which it was admitted to probate or
otherwise established, attested by the clerk of the
court or by such other official as has custody of
such will or is in charge of probate records, with the
seal of the court affixed, if there is a seal, together
with a certificate of the judge or presiding magis-
trate of such court that the said attestation is in due
form, shall be filed with the application.

(d) Probate Accomplished by Recording.

(1) Will admitted in domiciliary jurisdiction.
If the will has been probated or established in the
jurisdiction in which the testator was domiciled at
the time of his death, it shall be the ministerial duty
of the clerk to record such will and the evidence of
its probate or establishment in the minutes of the
court. No order of the court is necessary. When
so filed and recorded, the will shall be deemed to be
admitted to probate, and shall have the same force
and effect for all purposes as if the original will had
been probated by order of the court, subject to
contest in the manner and to the extent hereinafter
provided. -

(2) Will admiited in non-domiciliary jurisdic-
tion. If the will has been probated or established
in another jurisdiction not the domicile of the testa-
tor, its probate in this State may be contested in the
same manner as if the testator had been domiciled
in this State at the time of his death. If no contest
is filed, the clerk shall record such will and the
evidence of its probate or establishment in the min-
utes of the court, and no order of the court shall be
necessary. When so filed and recorded, it shall be
deemed to be admitted to probate, and shall have
the same force and effect for all purposes as if the
original will had been probated by order of the
court, subject to contest in the manner and to the
extent hereafter provided.

(e) Effect of Foreign Will on Local Property.
If a foreign will has been admitted to probate or
established in the jurisdiction in which the testator
was domiciled at the time of his death, such will,
when probated as herein provided, shall be effectual
to dispose of both real and personal property in this
State irrespective of whether such will was exe-
cuted with the formalities required by this Code.

(f) Protection of Purchasers. When a foreign
will has been probated in this State in accordance
with the procedure prescribed in this section for a
will that has been admitted to probate in the domi-
cile of the testator, and it is later proved in a
proceeding brought for that purpose that the for-
eign jurisdiction in which the will was admitted to
probate was not in fact the domicile of the testator,
the probate in this State shall be set aside. If any
person has purchased property from the personal
representative or any legatee or devisee, in good
faith and for value, or otherwise dealt with any of
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them in good faith, prior to the commencement of
the proceeding, his title or rights shall not be affect-
ed by the fact that the probate in this State is
subsequently set aside.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 976, ch. 173, § 9, eff.
Jan. 1, 1972.]

§ 96. Filing and Recording Foreign Will in Deed
Records

When any will or testamentary instrument con-
veying or in any manner disposing of land in this
State has been duly probated according to the laws
of any of the United States, or territories thereof, or
the District of Columbia, or of any country out of
the limits of the United States, a copy thereof and
of its probate which bears the attestation, seal and
certificate required by the preceding Section, may
be filed and recorded in the deed records in any
county of this State in which said real estate is
situated, in the same manner as deeds and convey-
ances are required to be recorded under the laws of
this State, and.without further proof or authentica-
tion; provided that the validity of such a will or
testamentary instrument filed under this Section
may be confested in the manner and to the extent
hereinafter provided.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 97. Proof Required for Recording in Deed

Records

A copy of such foreign will or testamentary in-
strument, and of its probate attested as provided
above, together with the certificate that said attes-
tation is in due form, shall be prima facie evidence
that said will or testamentary instrument has been
duly admitted to probate, according to the laws of
the state, territory, district, or country wherein it
has allegedly been admitted to probate, and shall be
sufficient to authorize the same to be recorded in
the deed records in the proper county or counties in
this State.

{Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1969, 61st Leg., p. 1925, ch. 641, § 9, eff.
June 12, 1969.]

§ 98. Effect of Recording Copy of Will in Deed
Records

Every such foreign will, or testamentary instru-
ment, and the record of its probate, which shall be
attested and proved, as hereinabove provided, and
delivered to the county clerk of the proper county in
this State to be recorded in the deed records, shall
take effect and be valid and effectual as a deed of
conveyance of all property in this State covered by
said foreign will or testamentary instrument; and
the record thereof shall have the same force and
effect as the record of deeds or other conveyances
of land from the time when such instrument is
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delivered to the clerk to be recorded, and from that
time only.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1969, 61st Leg., p. 1925, ch. 641, § 9, eff.
June 12, 1969.]

§ 99. Recording in Deed Records Serves as No-
tice of Title

The record of any such foreign will, or
testamentary instrument, and of its probate, duly
attested and proved and filed for recording in the
deed records of the proper county, shall be notice to
all persons of the existence of such will or
testamentary instrument, and of the title or titles
conferred thereby.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1969, 61st Leg., p. 1925, ch. 641, & 9, eff.
June 12, 1969.]

§ 100. Co’ntest of Foreign Wills

(a) Will Admitted in Domiciliary Jurisdiction.
A foreign will that has been admitted to probate or
established in the jurisdiction in which the testator
was domiciled at the time of his death, and either
admitted to probate in this State or filed in the deed
records -of any county of this State, may be contest-
ed by any interested person but only upon the
following ‘grounds:

(1) That the foreign proceedings were not authen-
ticated in the manner required for ancillary probate
or recording in the deed records.

(2) That the will has been finally rejected for
probate in this State in another proceeding.

(3) That the probate of the will has been set aside
in the jurisdiction in which the testator died domi-
ciled.

(b) Will Probated in Non-Domiciliary Jurisdic-
tion.” A foreign will that has been admitted to
probate or established in any jurisdiction other than
that of the testator’s domicile at the time of his
death may be contested on any grounds that are the
basis for the contest of a domestic will. If a will
has been probated in this State in accordance with
the procedure applicable for the probate of a will
that has been admitted in the state of domicile,
without the service of citation required for a will
admitted in another jurisdiction that is not the domi-
cile of the testator, and it is proved that the foreign
jurisdiction in which the will was probated was not
in fact the domicile of the testator, the probate in
this State shall be set aside. If otherwise entitled,
the will may be reprobated in accordance with the
procedure prescribed for the probate of a will admit-
ted in a non-domiciliary jurisdiction, or it may be
admitted to original probate in this State in the
same or a subsequent proceeding.

(¢) Time and Method. A foreign-will that has
been admitted to ancillary probate in this State or
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filed in the deed records in this State may be
contested by the same procedures, and within the
same time limits, as wills admitted to probate in this
State in original proceedings.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 976, ch. 173, § 9, eff.
Jan. 1, 1972]

§ 101. Notice of Contest of Foreign Will

Within the time permitted for the contest of a
foreign will in this State, verified notice may be
filed and recorded in the minutes of the court in this
State in which the will was probated, or the deed
records of any county in this State in which such
will was recorded, that proceedings have been insti-
tuted to contest the will in the foreign jurisdiction
where it was probated or established. Upon such
filing and recording, the force and effect of the
probate or recording of the will shall cease until
verified proof is filed and recorded that the foreign
proceedings have been terminated in favor of the
will, or that such proceedings were never actually
instituted.

[Aets 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1969, 61st Leg., p. 1925, ch. 641, § 9, eff.
June 12, 1969.]

§ 102. Effect of Rejection of Will in Domiciliary
Proceedings

Final rejection of a will or other testamentary
instrument from probate or establishment in the
jurisdiction in which the testator was domiciled shall
be conclusive in this State, except where the will or
other testamentary instrument has been rejected
solely for a cause which is not ground for rejection
of a will of a testator who died domiciled in this
State, in which case the will or testamentary instru-
ment may nevertheless be admitted to probate or
continue to be effective in this State.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 976, ch. 173, § 9, eff.
Jan. 1, 1972.}

§ 103. Original Probate of Foreign Will in This
State

Original probate of the will of a testator who died
domiciled outside this State which, upon probate,
may operate upon any property in this State, and
which is valid under the laws of this State, may be
granted in the same manner as the probate of other
wills is granted under this Code, if the will does not
stand rejected from probate or establishment in the
jurisdiction where the testator died domiciled, or if
it stands rejected from probate or establishment in
the jurisdiction where the testator died domiciled
solely for a cause which is not ground for rejection
of a will of a testator who died domiciled in this

:State..: The court may delay passing on the applica-

tion for probate of a foreign will pending the result
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of probate or establishment, or of a contest thereof,

at the domicile of the testator.
[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 104. Proof of Foreign Will in Original Probate
Proceeding

If a testator dies domiciled outside this State, a
copy of his will, authenticated in the manner re-
quired by this Code, shall be sufficient proof of the
contents of the will to admit it to probate in an
original proceeding in this State if no objection is

made thereto. This Section does not authorize the.

probate of any will which would not otherwise be
admissible to probate, or, in case objection is made
to the will, relieve the proponent from offering
proof of the contents and legal sufficiency of the
will as otherwise required, except that the original
will need not be produced unless the court so or-
ders.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1969, 61st Leg., p. 1925, ch. 641, § 9, eff.
June 12, 1969.]

§ 105. Executors of Will Probated in Another
Jurisdiction

When a foreign will is admitted to ancillary pro-
bate in accordance with Section 95 of this Code, the
executor named in such will shall be entitled to
receive, upon application, letters testamentary upon
proof that he has qualified as such in the jurisdic-
tion in which the will was admitted to probate, and
that he is not disqualified to serve as executor in
this State. After such proof is made, the court
shall enter an order directing that ancillary letters
testamentary be issued to him. If letters of admin-
istration have previously been granted by such
court in this State to any other person, such letters
shall be revoked upon the application of the execu-
tor after personal service of citation upon the per-
son to whom such letters were granted.
[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1969, 61st Leg., p. 1925, ch. 641, § 9, eff.
June 12, 1969.)

§ 105A. Appointment and Service of Foreign
Banks and Trust Companies in Fidu:
ciary Capacity

(2) Any bank or trust company organized under
the laws of, and having its principal office in, the

District of Columbia or any territory or state of the

United States of America, other than the State of

Texas, and any national bank having its principal

office in the District of Columbia or such territory

or other state (all such banks or trust companies
being hereinafter sometimes called “foreign banks
or trust companies’), having the corporate power to

" so act, may be appointed and may serve in the State

of Texas as trustee (whether of a personal or corpo-

rate trust), executor, administrator, guardian of the
estate, or in any other fiduciary capacity, whether
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the appointment be by will, deed, agreement, decla-
ration, indenture, court order or decree, or other-
wise, when and to the extent that the District of
Columbia or territory or other state in which such
foreign bank or trust company is organized and has
its principal office grants authority to serve in like
fiduciary ecapacity to a bank or trust company or-
ganized under the laws of, and having its principal
office in, the State of Texas, or to a national bank
having its principal office in the State of Texas.

(b) Before qualifying or serving in the State of
Texas in any fiduciary capacity, as aforesaid, such a
foreign bank or trust company shall file in the
office of the Secretary of the State of the State of
Texas (1) a copy of its charter, articles of incorpora-
tion or of association, and all amendments thereto,
certified by its secretary under its corporate seal;
(2) a duly executed instrument in writing, by its
terms of indefinite duration and irrevocable, ap-
pointing the Secretary of State and his successors
its agent for service of process upon whom all
notices and processes issued by any court of this
state may be served in any action or proceeding
relating to any trust, estate, fund or other matter
within this state with respect to which such foreign
bank or trust company is acting in any fiduciary
capacity, including the acts or defaults of such
foreign bank or trust company with respect to any
such trust, estate or fund; and (3) a written certifi-
cate of designation, which may be changed from
time to time thereafter by the filing of a new
certificate of designation, specifying the name and
address of the officer, agent or other person to
whom such notice or process shall be forwarded by
the Secretary of State. Upon receipt of such notice
or process, it shall be the duty of the Secretary of
State forthwith to forward same by registered or
certified mail to the officer, agent or other person
so designated. Service of notice or process upon
the Secretary of State as agent for such a foreign
bank or trust company shall in all ways and for all
purposes have the same effect as if personal service
had been had within this state upon such foreign
bank or trust company.

(c) No foreign bank or trust company shall estab-
lish or maintain any branch office, agency or other
place of business within this state, or shall in any
way solicit, directly or indirectly, any fiduciary busi-
ness in this state of the types embraced by subdivi-
sion (a) hereof. Except as authorized herein or as
may otherwise be authorized by the laws of this
state, no foreign bank or trust company shall act in
a fiduciary capacity in this state. Nothing in this
Section shall be construed to authorize foreign
banks and trust companies to issue or to sell or
otherwise market or distribute in this state any
investment certificates, trust certificates, or other
types of securities (including without limiting the
generality of the foregoing any securities of the
types authorized by Chapter 7 of the Insurance
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Code of 1951 prior to the repeal thereof), or to
conduct any activities or exercise any powers of the
type embraced and regulated by the Texas Banking
Code of 1943 ! other than those conducted and exer-
cised in a fiduciary capacity under the terms and
conditions hereof.

(d) Any foreign bank or trust company acting in a
fiduciary capacity in this state in strict accordance
with the provisions of this Section shall not be
deemed to be doing business in the State of Texas
within the meaning of Article 8.01 of the Texas
Business Corporation Act; shall be deemed quali-
fied to serve in such capacity under the provisions
of Section 105 of this Code; and shall not be prohib-
ited by the provisions of Chapter 187, Acts of the
55th Legislature, Regular Session, 1957, amending
Article 342-902 of the Texas Banking Code of 1943,
from using in its name and stationery the terms
“pbank,” “trust,” or “bank and trust.”

(e) The provisions hereof are in addition to, and
not a limitation on, the provisions of Section 2 of
Chapter 388, Acts of the 55th Legislature, Regular
Session, 1957.2

(f) Any foreign bank or trust Company which
shall violate any provision of this Seetion 105a shall
be guilty of a misdemeanor and, upon conviction
thereof, shall be subject to a fine of not exceeding
Five Thousand Dollars ($5,000.00), and may, in the
discretion of the court, be prohibited from thereaft-
er serving in this state in any fiduciary capacity.

[Acts 1961, 57th Leg., p. 46, ch. 31, § 1, eff. Aug. 28, 1961.]

1 Civil Statutes, art. 342-101 et seq.
2 Civil Statutes, art. 1513a, § 1.

§ 106. When Foreign Executor to Give Bond

A foreign executor shall not be required to give
bond if the will appointing him so provides. If the
will does not exempt him from giving bond, the
provisions of this Code with respect to the bonds of
domestic representatives shall be applicable.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 976, ch. 173, § 9, eff.
Jan. 1, 1972.]

§ 107. Power of Sale of Foreign Executor or
Trustee

When by any foreign will recorded in the deed
records of any county in this state in the manner
provided herein, power is given an executor or trus-
tee to sell any real or personal property situated in
this state, no order of a court of this state shall be
necessary to authorize such executor or trustee to
make such sale and execute proper conveyance, and
whenever any particular directions are given by a
testator in any such will respecting the sale of any
such property situated in this state, belonging to his
estate, the same shall be followed unless such di-
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rections have been annulled or suspended by order
of a court of competent jurisdiction.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1969, 61st Leg., p. 1925, ch. 641, 8 9, eff.
June 12, 1969.]

§ 107A. Suit for the Recovery of Debts by a
Foreign Executor or Administrator

(a) On giving notice by registered or certified
mail to all creditors of the decedent in this state
who have filed a claim against the estate of the
decedent for a debt due to the creditor, a foreign
executor or administrator of a person who was a
nonresident at the time of death may prosecute a
suit in this state for the recovery of debts due to the
decedent.

(b) The plaintiff’s letters testamentary or letters
of administration granted by a competent tribunal,
properly authenticated, shall be filed with the suit.

(c) By filing suit in this state for the recovery of
a debt due to the decedent, a foreign exécutor or
administrator submits personally to the jurisdiction
of the courts of this state in a proceeding relating to
the recovery of a debt due by his decedent to a
resident of this state. Jurisdiction under this sub-
section is limited to the money or value of personal
property recovered in this state by the foreign exec-
utor or administrator.

(d) Suit may not be maintained in this state by a
foreign executor or administrator if there is an
executor or administrator of the decedent qualified
by a court of this state or if there is pending in this
state an application for appointment as an executor’
or administrator.

[Acts 1977, 65th Leg., p. 1190, ch. 457, § 1, eff. Aug. 29,
19717.]

PART 3. ESTATES OF MINORS AND
INCOMPETENTS

§ 108. Laws Applicable to Guardianships

The provisions, rules, and regulations which gov-
ern estates of decedents shall apply to and govern
guardianships, whenever the same are applicable
and are not inconsistent with any provision of this
Code.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 109. Persons Qualified to Serve as Guardians

(a) Natural Guardians. If the parents live to-
gether, both parents are the natural guardians of
the person of the minor children by the marriage,
and one of the parents, which may be either the
father or the mother, is entitled to be appointed
guardian of their estates. In event of disagreement
as to which parent shall be appointed, the court
shall make the appointment on the basis of which
one is the better qualified to serve in that capacity.
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If one parent is dead, the survivor is the natural
guardian of the person of the minor children, and is
entitled to be appointed guardian of their estates.
The rights of parents who do not live together are
equal; the guardianship of their minor children
shall be assigned to one or the other, the interest of
the children alone being considered.

(b) Guardians of Orphans. These rules shall
govern as to orphans who are minors:

(1) If the last surviving parent has appointed no
guardian, the nearest ascendant in the direct line of
such minor is entitled to guardianship of both the
person and estate of such minor.

(2) If there be more than one ascendant in the
same degree in the direct line, they.are equally
entitled. The guardianship shall be given to one or
the other, according to circumstances, only the best
interest of the orphan being considered.

(3) If the orphan has no ascendant in the direct
line, the guardianship shall be given to the nearest
of kin. If there be two or more in the same degree,
the guardianship shall be given to one or the other,
according to circumstances, only the best interest of
the orphan being considered.

(4) If there be no relative of the minor qualified
to take the guardianship, or if no person entitled to
such guardianship applies therefor, the court shall
appoint a qualified person to be such guardian.

(¢) Guardians for Persons Other Than Minors.
If a person is an incompetent, or one for whom it is
necessary that a guardian be appointed to receive
funds due from any governmental source, these
rules shall govern:

(1) If such person has a spouse who is not dis-
qualified, such spouse shall be entitled to the guard-
ianship in preference to any other person.

(2) If there be no qualified spouse, the nearest of
kin to such person, who is not disqualified, or in
case of refusal by such spouse or nearest of kin to
serve, then any other qualified person shall be enti-
tled to the guardianship.

(8) Where two or more persons are equally enti-

tled, the guardianship shall be given to one or the
other, according to the circumstances, only the best
interest of the ward being considered.
[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1965, 59th Leg., p. 689, ch. 327, § 1, eff.
Aug. 30, 1965; Acts 1979, 66th Leg., p. 89, ch. 24, § 22, eff.
Aug. 27, 1979.]

§ 110. Persons Disqualified to Serve as Guardi-
ans

The following persons shall not be appointed
guardians: ‘

(a) Minors.
(b) Persons whose conduct is notoriously bad.
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(c) Incompetents.

(d) Those who are themselves parties, or whose
father or mother is a party to a lawsuit on the
result of which the welfare of the person for whom,
or for whose estate, a guardian is to be appointed,
may depend.

(e) Those who are indebted to the person for
whom or for whose estate a guardian is to be
appointed, unless they pay the debt prior to the
appointment, or who are asserting any claim to any
property, real or personal, adverse to the person for
whom, or for whose estate, the appointment is
sought.

(f) [Deleted.]

(g) Those who by reason of inexperience or lack
of education, or for other good reason, are shown to
be-incapable of properly and prudently managing
and controlling the ward or his estate. ’
[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1971, 62nd Leg., p. 976, ch. 173, § 9, eff.
Jan. 1, 1972; Acts 1977, 65th Leg., p. 2142, ch. 857, § 1,
eff. Aug. 29, 1977.]

§ 111. Application for Appointment of Perma-
nent Guardian )

A proceeding for the appointment of a guardian
shall be begun by written application filed in the
court of the county having venue thereof. Any
person may make such application. Such applica-
tion shall state:

+ {a) The name, sex, date of birth if a minor, and
residence, of the person for whom the appointment
of a guardian is sought; and

(b) If a minor, the names of the parents and next
of kin of such persons, and whether either or both
of the parents are deceased; and

(¢) A general description of the property compris-
ing such person’s estate, if guardianship of the
estate is sought; and

(d) The facts which require that a guardian be
appointed; and

(e) The name, relationship, and address of-the
person whom the applicant desires to have appoint-
ed as guardian; and

(f) Whether guardianship of the person and es-

tate, or of the person or of the estate, is sought;
and

(g) Such other facts as show that the court has
venue over the proceeding.
[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 112. Judge May Cause Applicatidn to be Filed

Whenever it comes to the knowledge of the coun-
ty judge that any person whose legal domicile is in
his county, or who is found therein, is a minor, a
person of unsound mind, or an habitual drunkard,
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and is without a guardian of his person or of his
estate within this State, and that there is probable
cause for the exercise of his jurisdiction, he may
cause proper proceedings to be commenced and
application to be made as provided in the preceding
Section for the appointment of a guardian of the
person and of the estate of such person, or of
either. Upon the filing of such application, process
shall be issued and served as hereinafter provided.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 113. Contest of Pfocegdings

Any person has the right to appear and contest
the appointment of a particular person as guardian,
or to contest any proceeding which he deems to be
injurious to the ward, or to commence any proceed-
ing which he deems beneficial to the ward.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 113A. Appointment of Attorney Ad Litém \

In a proceeding under the provisions of this chap-
ter for the appointment of a guardian of a person
who is not a minor, the judge may appoint an
attorney ad litem to represent the interests of the
person for whom the permanent guardianship is
sought” and shall allow the attorney ad litem a
reasonable fee for his services to be taxed as part of
the costs.

[Acts 1977, 65th Leg., p. 1880, ch. 551, § 1, eff. Aug. 29,
1977.]

§ 114. Facts Which Must Be Proved

Before appointing a guardian, the court must
find:

(a) That the person for whom a guardian is to be
appointed is either a minor, a person of unsound
mind, an habitual drunkard, or a person for whom 1t
is necessary to have a guardian appointed to receive
funds due such person from any governmental
source. In the last case, a certificate of the execu-
tive head, or his representative, of the bureau, de-
partment, or agency of the government through
-which such funds are to be paid, to the effect that
the appointment of a guardian is a condition prece-
dent to the payment of any funds due such person,
shall be prima facie evidence of the necessity for
such appointment.

(b) That the court has venue of the case.

(¢) That the person to be appointed guardian is
not disqualified to act as such and is entitled to be
appointed; or, in case no person who is entitled to
appointment applies for it, that the person appoint-
ed is a proper person to act as such guardian.

(d) That the rights of persons or property will be
protected by the appointment of a guardian.

(e) If the guardian is to be appointed for a minor,
that the creation of the guardianship is not for the
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primary purpose of enabling the minor to establish
residency for enrollment in a school or school dis-
trict in which the student would not otherwise be
eligible for enrollment.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.
Amended by Acts 1983, 68th Leg., p. 410, ch. 83, § 2, eff.
Sept. 1, 1983.]

§ 115. Jury Trial Not Prerequisite

A jury trial, verdict, and judgment that a person
is of unsound mind or an habitual drunkard shall
not be prerequisite to an appropriate finding and
adjudication by the court and appointment of a
guardian for the person alleged to be of unsound
mind or an habitual drunkard; nor shall it be neces-
sary that such person be present at the trial.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff, Jan. 1, 1956.]

§ 116. Only One Person to Be Appointed Guardi-
an

Only one person can be appointed as guardian of
the person or estate; but one person may be ap-
pointed guardian of the person, and another of the
estate, whenever the court shall be satisfied that it
will be for the advantage of the ward to do so; but
nothing herein shall be held to prohibit the joint
appointment of a husband and wife, or of co-guardi-
ans duly appointed under the laws of another state,
territory or country, or of the District of Columbia.

[Acts 1955, 54th Leg., p. 83, ch. 55, eff. Jan. 1, 1956.]

§ 117.

The surviving parent of a minor may, by will or
written declaration, appoint any qualified person to
be guardian of the person of his or her children
after the death of such parent; and, if not disquali-
fied, such person shall also be entitled to be appoint-
ed guardian of their estate after the death of such
parent, upon compliance with the provisions of this
Code. '

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

Appointment of Guardian by Will

§ 118. Selection of Guardian by Minor

(a) When No Other Guardian Has Been Ap-
pointed. When an application has been filed for
the guardianship of the person or estate, or of both,
of a minor who has attained the age of fourteen
years, such minor may, by writing filed with the
clerk, make choice of the guardian, subject to the
court’s approval of such choice.

(b) When Another Guardian Has Been Appoint-
ed. A minor upon attaining the age of fourteen
years may select another guardian either of his
person or estate, or both, if such minor has a
guardian appointed by the court, or if, having a
guardian appointed by will or written declaration of
the parent of such minor, such last named guardian
dies, resigns, or is removed from guardianship; and
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the court shall, if satisfied that the person selected
is suitable and competent, make such appointment
and revoke the letters of guardianship to the former
guardian. Such selection shall be made in open
court, in person or by attorney, by making applica-
tion therefor.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.}

§ 119. Failure of Guardian to Qualify

If a person appointed guardian fails to qualify as
such according to law, or dies, resigns, or is re-
moved, the court shall appoint another guardian in
his stead, upon application, but without further
notice or citation.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 120. Term of Appointment of Guardian

Unless sooner discharged according to law, a
guardian remains in office until the estate is closed
in accordance with the provisions of this Code, as
hereinafter set out.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 121. Removal of Guardianship to Another

County May Be Had

(a) Application for Removal of Guardianship.
When a guardian, or any other person, desires to
remove the transaction of the business of the guard-
ianship from one county to another, he shall file in
the court where such guardianship is pending a
written application asking authority to do so, and
shall state in such application his reason for desir-
ing such removal.

(b) Sureties on Bond to Be Cited. Upon the
filing of such application, the sureties upon the bond
of such guardian shall be cited by personal service
to appear and show cause why such application
should not be granted.

(¢) When Guardian Shall Be Cited. If the ap-
plication for removal is filed by any person other
than the guardian, the guardian also shall be cited
by personal service to appear and show cause why
such application should not be granted.

(d) Action of the Court. Upon the hearing of

the application, if no good cause be shown to the -

contrary, and if it appears that the removal of the
guardianship would be to the best interest of the
ward, the court shall enter an order authorizing
such removal upon the payment on behalf of the
estate of all costs that have accrued.

(e) Transcript of Record. When such order of
removal has been made, the clerk shall record all
papers of the guardianship required to be recorded
that have not already been recorded, and shall make
out a full and complete certified transcript of all the
orders, decrees, judgments, and proceedings in such
guardianship; and, upon the payment of his fees
therefor, shall transmit such transeript, together
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with ali the original ‘papers in the case, to the
county clerk of the county to which such guardian-
ship has been ordered removed.

(f) When Removal Shall Become Effective.
The order removing a guardianship shall not take
effect until such transeript has been filed in the
office of the county clerk of the county to which
such guardianship has been ordered removed, and
until a certificate of such fact from the clerk filing
the same, under his official seal, has been filed in
the court making such order of removal.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 122. Continuation of Guardianship

When a guardianship has been removed from one
county to another in accordance with the foregoing
provisions of this Code, it shall be proceeded with in
the court to which it has been removed as if it had
been originally. commenced in said court; but it
shall not be necessary to record any of the papers in
the case that have been recorded in the court from
which the same has been removed.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 123. New Guardian May Be Appointed Upon

Removal

If it appears to the court that the removal of the
guardianship would be to the best interest of the
ward, but that, by virtue of such removal, it will be
unduly expensive to the estate, or unduly inconven-
ient, for the guardian of the estate to continue to
serve in such capacity, the court may in its order of
removal, revoke the letters of guardianship and
appoint a new guardian. In such event, the former
guardian shall account for and deliver the estate as
is provided in this Code in cases where guardians
resign.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 124. Nonresidents, Appointment of Guardians

for
(a) Appointment of Non-Resident Guardian

A non-resident or non-residents of Texas, being
natural persons or corporations, resident of another
state or of the District of Columbia, or of any
territory, or of any other nation or country, may be
appointed and qualified as guardian, or co-guardian
of his'or its or their nonresident ward’s estate
situated in Texas in the same manner and by the
same procedure provided in this Code for the ap-
pointment and qualification of a resident of this
State as guardian of the estates of minors, persons
of unsound mind, or habitual drunkards; provided
that, by proceedings in and decree or decrees of a
court of competent jurisdiction in another state, the
District of Columbia, a territory, or another nation
or country, of his or its or their residence, such
non-resident applicant or applicants shall have been
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previously duly appointed and are still qualified as
guardian, co-guardians, tutor, curator, committee,
or fiduciary legal representative by whatever name
known in such foreign jurisdiction, of the property
or estate of his or its or their ward situated within
the jurisdiction of such foreign court, whether such
ward be a minor, a person of unsound mind, or an
habitual drunkard; and provided further that, with
his or its or their written application for appoint-
ment in the county court of any county in this state
where all or part of such ward’s estate is situated in
this state, such non-resident applicant or applicants
file also a full and complete transcript of the pro-
ceedings from the records of the court in which he
or it or they were appointed in the jurisdiction of his
or its or their residence, evidencing his or its or
their due appointment and qualification as such
guardian, co-guardians, tutor, curator, committee,
or other fiduciary legal representative, of his or its
or their ward’s property or estate, which transcript
shall be certified to and attested. by the clerk of
such foreign court, if there be a clerk, and, if there
be no clerk, then by the officer of said court
charged by law with the custody of the records
thereof, under the seal of such court, if there be a
seal, to which transcript shall be attached the certif-
icate of the judge, chief justice or presiding magis-
trate, as the case may be, of such foreign court to
the effect that the said attestation of such tran-
seript by the clerk or legal custodian of the court
records is in due form; and provided further that,
- without the necessity of notice or citation of any
character, an order of appointment be made and
entered and that such non-resident applicant or ap-
plicants thus appointed, qualify by making and fil-
ing oath and bond, subject to the court’s approval in
all respects the same as required of residents thus
appointed, and file with the court a power of attor-
ney appointing a resident agent to accept service of
process in all actions or proceedings with respect to
the estate, whereupon the clerk shall issue the
letters of guardianship to such non-resident guardi-
an or co-guardians. Guardians so qualified shall
file inventory and appraisement of the estate of the
ward in this State subject to the jurisdiction of the
court, as in ordinary cases, and shall be subject to
and controlled by all applicable provisions of this
Code with respect to the handling and settlement of
estates by domestic guardians.
(b) Domestic Guardian of Non-Resident
When a non-resident minor or incompetent owns
property in this State, guardianship of such estate
may be granted when it is made to appear that a
necessity exists therefor, in like manner as if such
minor or incompetent resided in this State. The
court making the grant of such guardianship shall
be in the county in which the prineipal estate of the
ward is situated, and said court shall take all such
action and make all such orders with réspect to the
estate of the ward, for the maintenance, support
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and care, or the education, if necessary, of the -
ward, out of the proceeds of such ward’s estate, in
like manner as if the ward were a resident of this
State, and guardianship of the person and estate of
the ward had been granted by said court, and the
ward had been sent abroad by the court for educa-
tion or treatment. In the event there be a qualified
non-resident guardian of such estate, who later de-
sires to qualify in this State, as hereinabove set out,
such non-resident guardian may do so, and it shall
be grounds for closing the resident guardianship.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.

Amended by Acts 1957, 55th Leg., p. 53, ch. 31, § 3, eff.

Aug. 22, 1957.] .

§ 125. Validation of Certain Letters of Guardi-
anship Heretofore Issued

All present existing letters of guardianship here-
tofore issued to non-resident guardians with or
without the procedure, in whole or in part, and with
or without notices and citations required in cases of
resident guardians, are hereby validated as of their
respective dates, in so far as the absence of such
procedure, notices, and citations are concerned, as
are also all otherwise valid conveyances, mineral
leases, and other acts of such guardians so qualified
and acting in connection therewith under supporting
orders of county and probate courts of this state;
provided, however, that this provision shall not be
applicable to any letters, conveyance, lease, or other
act of such guardian which is involved in any law-
suit pending in this state on the effective date of
this Code wherein the absence of such procedure or
of such notices or citations is an issue.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 126. Removal of Ward’s Property from the
State

Upon the recovery of the property of the ward, if
it be personal property, any non-resident guardian,
whether qualified under provisions of this Code or
not, may remove the same out of the state, unless
such removal would conflict with the tenure of such
property, or with the terms and limitations under
which it is held; but there shall be no removal from
the state of any of such property until all debts
known to exist against the estate in this state have
been paid, or until the payment of such debts has
been secured by bond payable to and approved by
the judge of the court in which the proceedings are
pending in this state.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 127.

Any resident executor, administrator, or guardi-

Delivery of Property

“an,” having any of the estate of a ward, may be

ordered by the court to deliver the same to a duly
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qualified and acting non-resident guardian of such
ward.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§‘127A. Guardianship of Person Missing on
Public Service

(a) Not less than six months after a person is
reported by an executive department of the United
States to be a prisoner of war or missing on the
public service of the United States, any person may
file a written application for the appointment of a
guardian of the person of the missing person in the
court of the county of residence of the missing
person’s spouse or, if there is no spouse, in the
county of residence of a parent or child of the
missing person, or if there is no parent or child, in
the county of residence of the missing person’s next
of kin.

(b) The application shall state:

(1) the name, sex, and last known residence of the
person for whom the appointment of a guardian is
sought;

(2) the executive department issuing the report,

the date of the report, and the last known where-
abouts of the missing person;

(3) the names and addresses of the missing per-
son’s spouse, children, and parents or, if there is no
spouse, child, or parent, the name and address of
the person’s next of kin and facts that show that
the court has venue of the proceeding;

(4) the reason for the appointment and the inter-
est of the applicant in the appointment; and

(5) the name, relationship, and address of the
person whom the applicant desires to have appoint-
ed as guardian.

(¢) The court shall appoint an attorney to repre-
sent the interests of the missing person and shall
allow the attorney a reasonable fee, not to exceed
$25, for his services to be taxed as part of the costs.

(d) The attorney appointed to represent the inter-
est of the missing person shall be personally served
with citation to appear and answer the application
for the appointment of a guardian. The clerk of the
court shall issue a notice setting forth that an
application has been filed for the guardianship of
the person of the missing person and by whom the
application is made. The notice shall cite all per-
sons interested in the welfare of that person to
appear at the time and place stated in the notice and
contest the application, if they so desire. The notice
shall be served by posting, and the sheriff or other
officer posting the notice shall return the original,
signed officially, stating thereon in writing the time
and place that he posted the copy of the notice. In
addition to posting the notice, a copy of. the notice
shall be mailed by registered or certified mail to the
spouse, to each child, to each parent of the missing
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person; and to any other person that the court
deems appropriate.

(e) Any person has the right to appear and con-
test the appointment of a particular person as
guardian of the missing person, or to contest any
guardianship proceeding which he deems to be inju-
rious to the missing person, or to commence a
guardianship proceeding which he deems beneficial
to the missing person.

(f) Before appointing a guardian, the court must
find:

(1) that the person has been reported missing by
an executive department of the United States and
still is missing;

(2) that the court has venue of the proceeding and
that there is not an existing guardianship of this
person;

(3) that the person applying for appointment as
the guardian is a proper person to act as the guardi-
an; and

(4) that the rights of the missing person will be
protected by the appointment of the guardian.

(g) After the hearing, the court shall dismiss the
application or enter an order appointing a guardian
to protect the rights of the missing person and may
impose in the order any conditions or restrictions it .
deems necessary to protect the rights of the missing
person. In appointing the guardian, the court shall
give preference to the spouse of the missing person,
and if there is no spouse shall give preference to
parents and children of the missing person.

(h) The jurisdiction of the court over the guardi-
anship is continuing. If the missing person returns,
on motion of any interested person after a notice,
stating that the motion has been filed and specify-
ing the date of a hearing, has been issued and
served on the formerly missing person as-in other
cases, the court shall amend or vacate the original
order of guardianship. A copy of the motion shail
accompany the notice.

[Acts 1977, 65th Leg., p. 569, ch. 203, § 1, eff. Aug. 29,
1971]

PART 4. CITATIONS AND NOTICES

§ 128. Citations With Respect to Applications
for Probate or for Issuance of Letters

(a) Where Application Is for Probate of a Writ-
ten Will Produced in Court or for Letters of
Administration. When an application for the pro-
bate of a written will produced in court, or for
letters of administration, is filed with the clerk, he
shall issue a citation to all parties interested in such
estate, which citation shall be served by posting and
shall state:

(1) That such application has been filed, and the
nature of it.
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(2) The name of the deceased and of the appli-
cant.

(3) The time when such application will be acted
upon.

(4) That all persons interested in the estate
should appear at the time named therein and con-
test said application, should they desire to do so.

(b) Where Application Is for Probate of a Writ-
ten Will Not Produced or of a Nuncupative Will.
When the application is for the probate of a nuncu-
pative will, or of a written will which cannot be
produced in court, the clerk shall issue a eitation to
all parties interested in such estate, which citation
shall contain substantially the statements made in
the application for probate, and the time when,
place where, and the court before which such appli-
cation will be acted upon. If the heirs of the
testator be residents of this state, and their resi-
dence be known, the citation shall be served upon
them by personal service. Service of such citation
may be made by publication in the following cases:

(1) When the heirs are non-residents of this state;
or

(2) When their names or their residences are un-
known; or

(8) When they are transient persons.

(¢) No Action Until Service Is Had. No applica-
tion for the probate of a will or for the issuance of
letters shall be acted upon until service of citation
has been made in the manner provided herein.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 129. Validation of Prior Modes of Service of
Citation

(a) In all cases where written wills produced in
court have been probated prior to June 14, 1927,
after publication of citation as provided by the then
Article 28 of the Revised Civil Statutes of Texas
(1925), without service of citation, the action of the
courts in admitting said wills to probate is hereby
validated in so far as service of citation is con-
cerned.

(b) In all cases where written wills produced in
court have been probated or letters of administra-
tion have been granted prior to May 18, 1939, after
citation, as provided by the then Article 3334, Title
54, of the Revised Civil Statutes of Texas (1925),
without service of citation as provided for in the
then Article 3336, Title 54, of the Revised Civil
Statutes of Texas (1925) as amended by Acts 1935,
44th Legislature, page 659, Chapter 273, Section 1,
such service of citation and the action of the court
in admitting said wills to probate and granting
administration upon estates, are hereby validated in
so far as service of citation is concerned.

(c) In all cases where written wills have been
probated or letters of administration granted, prior
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to June 12, 1941, upon citation or notice duly issued
by the clerk in conformance with the requirements
of the then Article 3333 of Title 54 of the Revised
Civil Statutes of Texas (1925), as amended, but not
directed to the sheriff or any constable of the coun-
ty wherein the proceeding was pending, and such
citation or notice having been duly posted by the
sheriff or any constable of said county and returned
for or in the time, manner, and form required by
law, such citation or notice and return thereof and
the action of the court in admitting said wills to
probate or granting letters of administration upon
estates, are hereby validated in so far as said cita-
tion or notice, and the issuance, service and return
thereof are concerned.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]

§ 130. Notice and Citation, Estates of Minors
and Incompetents

(a) When Notice Issued. Upon the filing of an
application for appointment of a guardian, the clerk
shall issue a notice setting forth that such applica-
tion has been filed for the guardianship of the
person or estate, or both, as the case may be, of the
person for whom such guardian is sought, naming
such person, and stating the nature of the disability,
and by whom the application is made; which notice
shall cite all persons interested in the welfare of
such person to appear at the time and place stated
therein, and contest such application, if they so
desire.

(b) Service of Notice. The notice shall be served
by posting, and the sheriff or other officer posting
the same shall return the original, signed officially,
stating thereon in writing the time and place when
and where he posted said copy.

(¢) Service of Citation. Except as hereinafter
provided, minors who have attained the age of four-
teen years, persons alleged to be of unsound mind
or habitual drunkards, and persons for whom it is
alleged to be necessary to have a guardian appoint-
ed to receive funds from any governmental source
or agency shall be personally served with citation to
appear and answer the application for the appoint-
ment of a guardian.

(d) When Service of Citation Not Required.
Minors who have attained the age of fourteen years
may, in person or by attorney, by writing filed with
the clerk, waive the issuance and personal service of
such citation. No citation need be issued or served
if it is represented under oath in the application
that, within six months prior to filing such applica-
tion, the person for whom or for whose estate such
guardian is sought has been adjudged by a court of
competent jurisdiction in this State, after due notice,
to be a person of unsound mind or an habitual
drunkard.

[Acts 1955, 54th Leg., p. 88, ch. 55, eff. Jan. 1, 1956.]
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PART 5. LIMITED GUARDIANSHIP
PROCEEDINGS

§ 130A. Limited Guardianship

(a) Limited guardianship for incapacitated per-
sons shall be utilized only as necessary to promote
and protect the well-being of the individual, shall be
designed to encourage the development of maxi-
mum self-reliance and independence in the individu-
al, and shall be ordered only to the extent necessi-
tated by the individual's actual mental or physical
limitations. An incapacitated person for whom a
limited guardian has been appointed shall not be
presumed to be incompetent and shall retain all
legal and civil rights and powers except those which
have by court order been designated as legal disabil-
ities by virtue of having been specifically granted to
the limited guardian. An appointment of a limited
guardian shall be made pursuant to the provisions
of Part 5, Chapter V.

(b) For the purposes of Chapter V, Texas Probate
Code, “incapacitated person” means an adult indi-
vidual who, because of a physical or mental condi-
tion, is substantially unable to feed, clothe, or shel-
ter himself, to care for his own physical health, or
to manage his property or financial affairs. A
determination of incapacity must be evidenced by
recurring acts or occurrences within the preceding
six-month period and not by isolated instances of
negligence or bad judgment.

[Acts 1977, 65th Leg., p. 1171, ch. 449, § 1, eff. Aug. 29,

1977. Amended by Acts 1983, 68th Leg., p. 4110, ch, 647,
§ 1, eff. Sept. 1, 1983]

Vé

§ 130B. Authority to Appoint

(a) The court exercising original probate jurisdic-
tion of the county having venue may appoint limited
guardians for incapacitated persons.

(b) A court may terminate a full guardianship in
effect on September 1, 1983, and create a limited
guardianship on the petition by the ward, the guard-
ian, or any other interested person or entity on
behalf of the ward if it is demonstrated that the
ward is able to do some but not all of the tasks
necessary to feed, clothe, and shelter himself, to
care for his own physical health, or to manage his
property or financial affairs.

[Acts 1977, 65th Leg., p. 1171, ch. 449, § 1, eff. Aug. 29,
1977. Amended by Acts 1983, 68th Leg., p. 4110, ch. 647,
§ 1, eff. Sept. 1, 1983.]

§ 130C. Petition; Contents

The person alleged to be incapacitated or a person
interested in his welfare may petition the court for
the appointment of a limited guardian. A petition
for a limited guardianship shall state:

(1) the name, age, residence, and post-office ad-
dress of the allegedly incapacitated person;
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(2) the nature of his alleged incapacity, in accord-
ance with Section 130A of this code;

(8) the approximate value and description of his
property, including any compensation, pension, in-
surance, or allowance to which he may be entitled;

(4) whether there is, in any state, a guardian or
limited guardian of the allegedly incapacitated per-
son;

(5) the nature and description of any existing
guardianship or limited guardianship;

(6) the residence and post-office address of the
person whom the petitioner asks to be appointed
limited guardian;

(7) the names and addresses, so far as is known
or can be reasonably ascertained, of the persons
most closely related to the allegedly incapacitated
person;

(8) the name and address of the person or institu-
tion having the care and custody of the allegedly
incapacitated person;

(9) the reason for the appointment of a limited
guardian and the interest of the petitioner in the
appointment; )

(10} the nature and degree of the alleged incapac-
ity, the specific areas of protection and assistance
requested, and the limitation of rights requested to
be included in the court’s order of appointment; and

(11) the requested term of the limited guardian-
ship to be included in the court’s order of appoint-
ment. :

[Aets 1977, 65th Leg., p. 1171, ch. 449, § 1, eff. Aug. 29,
1977. Amended by Acts 1983, 68th Leg., p. 4110, ch. 647,
§ 1, eff. Sept. 1, 1983.]

§ 130D. Filing Fee :

A fee of $15 shall be charged for filing a petition
for limited guardianship, and a fee of $4 shall be
charged for the service of notice and citation. How-
ever, no fees shall be charged by the court for filing
a petition for limited guardianship unless the al-
legedly incapacitated person has an estate valued in
excess of $3,000. A party may file with the county
clerk an affidavit stating that the estate of the
allegedly incapacitated person is valued at less than
$3,000, and the clerk shall thereupon accept the
application and issue process and perform all other
services. required of him in the same manner as if
security had been given.

[Acts 1977, 65th Leg., p. 1171, ch. 449, § 1, eff. Aug. 29,
1977. Amended by Acts 1983, 68th Leg., p. 4110, ch. 647, -
§ 1, eff. Sept. 1, 1983.]

§ 130E. Notices and Citations in Limited Guard-
ianship Proceedings

(a) On the filing of an application for appointment
of a limited guardian, the clerk shall issue a notice
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setting forth that the application has been filed for
the limited guardianship, the name of the person for
whom the guardian is sought and the nature of the
incapacity, and by whom the application is made.
The notice shall cite all persons interested in the
welfare of that person to appear at the time and
place stated in the notice and contest the applica-
tion, if they so desire.

(b) The allegedly incapacitated person and his
parents, if the parents can be found within this
state, or the conservator or any person having con-
trol of the care and welfare of the allegedly incapac-
itated person shall be personally served with cita-
tion to appear and answer the application for the
appointment of a limited guardian. Notwithstand-
ing the foregoing, all persons then living who stand
in the first degree of consanguinity or affinity to
the allegedly incapacitated person shall be given
notice if their whereabouts are known or can be
reasonably ascertained.

[Acts 1977, 65th Leg., p. 1171, ch. 449, § 1, eff. Aug. 29,
1977. Amended by Acts 1983, 68th Leg., p. 4110, ch. 647,
§ 1, eff. Sept. 1, 1983.]

§ 130F. Examination and Report

(a) A court may not create a limited guardianship
unless the court has received a physician’s written
report of a medical examination of the allegedly
incapacitated person, which may be filed with the
petition. The report must be based on an examina-
tion conducted 90 or fewer days before the date the
petition is filed. If a medical report is not filed with
the petition, the court may appoint a physician to
examine the person alleged to be incapacitated, and
the physician shall file with the court a report that
includes:

(1) a description of the nature and degree of
incapacity, including the medical history if reason-
ably available;

(2) a medical prognosis specifying the estimated
severity of incapacity or disability;

(3) a statement as to how or in what manner the
person’s ability to make or communicate responsible

decisions concerning himself is affected by his phys-
ical or mental health;

(4) a statement as to whether any current medi-
cation affects the demeanor of the person or his
ability to participate fully in a court proceeding;

(5) a description of the precise physical conditions
underlying a diagnosis of senility; and

(6) any other information required by the court.

(b) If the basis of the alleged incapacity is mental
illness, the court may also consider current evalua-
tions of the person’s general functioning, including
his social, intellectual, physical, and educational con-
dition, adaptive behavior, and social skills. The
evaluations may be conducted by a mental health
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professional who is not a physician but who is
knowledgeable concerning the particular incapacity
the person is alleged to have or who is knowledge-
able concerning the skills required by the person to
care for himself or to manage his financial re-

‘sources.

(¢) If the basis of the alleged incapacity is mental
retardation, the person alleged to be mentally re-
tarded shall be examined at a facility approved by
the Texas Department of Mental Health and Mental
Retardation to perform such service. The examina-
tion shall be conducted in accordance with rules
promulgated by the commissioner of the Texas De-
partment of Mental Health and Mental Retardation.
The facility shall submit a written report of its
findings and recommendations to the court.

(d) The findings and recommendations contained
in the examinations and evaluations are not binding
on the court. '
[Acts 1977, 65th Leg., p. 1171, ch. 449, § 1, eff. Aug. 29,
1977. Amended by Acts 1983, 68th Leg., p. 4110, ch. 647,
§ 1, eff. Sept. 1, 1983.]

§ 130G. Hearing

(a) The person alleged to be incapacitated shall be
present at the hearing, unless the court determines
that such personal appearance would not be in the
person’s best interest. He is entitled to be repre-
sented by counsel. If after examining the persons’s
assets the court determines that he is unable to pay
for counsel, the county is responsible for costs of
counsel. He is entitled, on request, to a jury trial.
At the hearing, the court shall:

(1) inquire into the ability of the allegedly inca-
pacitated person to feed, clothe, and shelter himself,
to care for his own physical health, and to manage
his property or financial affairs; and

2 inqliire into the qualifications, abilities, and
capabilities of the person seeking to be appointed .
limited guardian.

(b) The hearing may be closed if the person al-
leged to be incapacitated or his counsel requests a
closed hearing.

(¢) The court may not grant an application to
create a limited guardianship unless the applicant
proves by clear and convincing evidence each ele-
ment required by this code.

[Acts 1977, 65th Leg., p. 1171, ch. 449, § 1, eff. Aug. 29,
1977. Amended by Acts 1983, 68th Leg., p. 4110, ch. 647,
§ 1, eff. Sept. 1, 1983.]

§ 130H. Order of the Court

(a) If it is found that the person possesses the
capacity to care for himself and to manage his
property as would a reasonably prudent person, the
court shall dismiss the petition.
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(b) If it is found that the person is totally without
capacity as provided by this code to care for himself
and to manage his property, the court shall include
that finding of fact in its final order in the proceed-
ing, and the court may appoint a plenary guardian
of the individual's person or estate, or of both.

(e) If it is found that the person lacks the capaci-
ty to do some, but not all, of the tasks necessary to
care for himself or to manage his property, the
court may appoint a limited guardian so as to per-
mit the person to care for himself or to manage his
property commensurate with his ability to do so.
However, the powers and duties granted to and
imposed on the limited guardian by the court in its
order shall not duplicate or be in conflict with the
powers and duties of any other limited guardian,
and the powers and duties shall not exceed those
applicable to full guardians under this code.

(d) An order appointing a limited guardian shall
contain findings of fact and shall also specify:

(1) the properties of the person to which the
limited guardian is entitled to possession and man-
agement, giving the description of the properties
that will be sufficient to identify them;

(2) the debts, rentals, wages, or other claims due
the person which the limited guardian is entitled to
collect, or file suit with respect to, if necessary, and
thereafter to possess and manage;

(8) the contractual or other obligations which the
limited guardian may incur on behalf of the person;

(4) the claims against the person which the limit-
ed guardian may pay, compromise, or defend, if
necessary; and .

(5) any other powers, limitations, or duties with
respect to the care of the person or the manage-
ment of his property by the limited guardian which
the court shall specifically and explicitly specify.

[Aets 1977, 65th Leg., p. 1171, ch. 449, § 1, eff. Aug. 29,
1977. Amended by Acts 1983, 68th Leg., p. 4110, ch. 647,
§ 1, eff. Sept. 1, 1983.]

§ 130I. Who May be Guardians

(a) Only a person, institution, or corporation
found by the court to be suitable may be appointed
limited guardian. The court shall not customarily
or ordinarily appoint the Texas Department of Men-
tal Health and Mental Retardation or a community
mental health and mental retardation center, or any
other agency, public or private, that is directly
providing services to the incapacitated person, ex-
cept as a last resort.

(b) Prior to appointment, the court shall make
reasonable effort to question the incapacitated per-
son concerning his preference of the person to be
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appointed limited guardian, and a preference indi-
cated shall be given due consideration by the court.

[Acts 1977, 65th Leg., p. 1171, ch. 449, § 1, eff. Aug. 29,
1977. Amended by Acts 1983, 68th Leg., p. 4110, ch. 647,

-§ 1, eff. Sept. 1, 1983.]

§ 130J. Certain Duties of Limited Guardian

(a) It is the duty of the limited guardian to file
annually within 30 days after the anniversary date
of his appointment and also within 80 days after
termination of his appointment as the limited guard-
ian a written verified account of his administration.
The court in its discretion may also allow such
accounts to be filed at intervals of up to 36 months,
with instructions to the limited guardian that any
substantial increase in income or assets or substan-
tial change in the incapacitated person’s condition
shall be reported within 80 days of the substantial
increase or change.

(b) It is the duty of the limited guardian who is
managing properties to prepare and file within
three months after his appointment a verified inven-
tory of all the property of the incapacitated person
which shall come to his possession or knowledge,
including a statement of all encumbrances, liens,
and other secured charges on any item.

(¢) To the extent that the order of the court gives
the limited guardian control of any property of an
incapacitated person, the limited guardian must
take care of and manage the property as a prudent
man would manage his own property.

(d) Pursuant to the orders of the court, the limit-
ed guardian may expend funds of the limited guard-
ianship in order to care for and maintain the inca-
pacitated person. The limited guardian may apply
for residential care and services provided by public
or private facilities if the incapacitated person
agrees to be placed in such a facility. The limited
guardian is required to report the condition of the
person to the court at regular intervals or otherwise
as the court may direct. If the person is receiving
residential care in a public or private residential
care facility, the limited guardian shall report to the
court the necessity for continued care in the facility.
A limited guardian may not voluntarily admit an
incapacitated person to a residential facility operat-
ed by the Texas Department of Mental Health and
Mental Retardation for care and treatment unless
the person is able and willing to give his informed
consent to the admission. If care and treatment in
such a residential facility is necessary, the person or
the person’s limited guardian may apply to a court
to commit the person under the Mentally Retarded
Persons Act of 1977, as amended (Article 5547-300
et seq., Vernon’s Texas Civil Statutes).

[Acts 1977, 65th Leg., p. 1171, ch, 449, § 1, eff. Aug. 29,

1977. Amended by Acts 1983, 68th Leg., p. 4110, ch. 647,
§ 1, eff. Sept. 1, 1983.] i



45 LIMITED GUARDIANSHIP PROCEEDINGS

§ 130K. Oath and Bond of Limited Guardian

The limited guardian shall take and subscribe an
oath required by Section 191 of this code. Unless
dispensed with by order of the court, the limited
guardian shall file a bond in accordance with the
provisions of Section 194 of this code, except that in
a limited guardianship of the person and in a limited
guardianship of the estate in which the inventory
filed with the court shows that the person has total
accumulated assets of a value of less than $3,000,
the court may dispense with the requirement of a
bond. If the court dispenses with a bond, the
limited guardian shall report to the court any known
changes in the accumulated assets of the person
that increase the value to more than $3,000.

[Acts 1977, 65th Leg., p. 1171, ch. 449, § 1, eff. Aug. 29,
1977. Amended by Acts 1983, 68th Leg., p. 4110, ch. 647,
§ 1, eff. Sept. 1, 1983.]

§ 130L. Authority of Limited Guardian

On the filing of the oath and bond, if any, the
order of the court appointing the limited guardian
shall become effective without the necessity for
issuance of letters of guardianship. The order shall
be evidence of the authority of the limited guardian
to act within the scope of the powers and duties set
forth in the order.

[Acts 1977, 65th Leg., p. 1171, ch. 449, § 1, eff. Aug. 29,
1977. - Amended by Acts 1983, 68th Leg., p. 4110, ch. 647,
§ 1, eff. Sept. 1, 1983.]

§ 130M. Termination, Removal, or Resignation
of Limited Guardian; Appointment of
Successor Guardian

(2) The limited guardianship shall be settled and
closed when the incapacitated person has died, or
when he has been found by the court to have full
capacity- to care for himself and to manage his
property, or when a full guardian of the person or
estate of such individual has been appointed in this
state and has qualified, or being married, when such
individual’s spouse has qualified as survivor in com-
munity.

(b) On petition of the incapacitated person or any
person interested in his welfare and on such notice
as the court may direct, the court may remove the
limited guardian if the court finds that to be in the
best interest of the person. On petition of the
limited guardian, the court may aceept his resigna-
tion.

(¢c) At any hearing under this chapter the court
may appoint one or more successor guardians who
shall assume the position of limited guardian with-
out additional judicial proceedings on the death,
incapacity, or resignation of the preceding limited
guardian. The limited guardian serving at the time
a successor guardian is appointed shall furnish each
successor guardian with a copy of the court order
establishing or modifying the initial guardianship
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and a copy of the order appointing the successor
guardian. A successor guardian who assumes the
position of guardian without a court proceeding
shall notify the court having jurisdiction of the
guardianship of the change in guardians before the
11th day after the date the successor guardian
assumes the position. .

(d) Unless provision for a successor has been
made under Subsection (c) of this section, if a limit-
ed guardian dies, resigns, or is removed, the court
may, on application and on such notice as the court
may direct, appoint a successor limited guardian.

(e) A successor limited guardian shall have all of
the powers and rights and shall be subject to all of
the duties of the prior limited guardian.

(f) An order appointing a limited guardian or a
successor limited guardian may specify a minimum
period, not exceeding one year, during which no
petition for adjudication that the incapacitated per-
son no longer requires the limited guardianship may
be filed without special leave. Subject to this re-
striction, the person or any person interested in his
welfare may petition the court for an order that he
is no longer in need of the limited guardianship and
that requires the removal or resignation of the
limited guardian. A request for this order may be
made by informal letter to the court or judge, and a
person who knowingly interferes with the transmis-
sion of this kind of request to the court or judge
may be adjudged guilty of contempt of court.

[Acts 1977, 65th Leg., p. 1171, ch. 449, § 1, eff. Aug. 29,
1977. Amended by Acts 1983, 68th Leg., p. 4110, ch. 647,
§ 1, eff. Sept. 1, 1983.]

§ 130N. Venue

A proceeding for the appointment of a limited
guardian of an incapacitated person shall begin in
the county where the incapacitated person resides
or is located on the date the petition is filed, or
where his principal estate is situated.

[Acts 1977, 65th Leg., p. 1171, ch. 449, § 1, eff. Aug. 29,
1977. Amended by Acts 1983, 68th Leg., p. 4110, ch. 647,
§ 1, eff. Sept. 1, 1983.]

§ 1300. Transfer of Venue

A court having venue of a limited guardianship
proceeding may transfer venue of the limited guard-
ianship proceeding to the court of any other county
of the state on application of the limited guardian
and with such notice to the incapacitated person or
other interested party as t