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Syllabus.

ness Duren are true, but that he is informed by Duren
that he will thus testify, and that he knows of no other
living witness by whom he can prove these facts, commu-
nicated to him by the witness after the trial.

In answer to this it might be urged, that the tenants,
perhaps, would not, nor would any other in the neighbor-
hood, thus testify, nor has he himself; and hence, he could
with safety state that this is the only witness by whom he
can prove the continuous adverse possession. However,
be that as it may, he has not made oath to the truth of the
alleged new matter, ndr does he show the exercise of due
diligence to discover the evidence before the trial, and, in
addition to this, at best it appears to be only cumulative,
and we cannot say of that character that would produce a
change on a new trial. (3 Gr. & Wat. on New Trials,
1046; 21 Tex., 171.)

We see no error for which the judgment should be re-
ed, and it is therefore
SRR ' AFFIRMED.

DoxrLEy, J., having been of counsel did not sit in this




38 ‘WILLIAMS v. ARNIS. [S. C., Tyler,

Statement of the case.

same amount in Texas promissory notes, is so obvious as to strike t}le upder—
standing without reasoning or illustration. The one can be extlngulshe_d
only by one thousand dollars in lawful coin, or its equivalent; the othe1: 18
discharged by its nominal amount in the paper currency, or the specific
value of that nominal amount. (Paschal’s Dig., Art. 220, Note 283, p. 144.)

Where the note was given on the 1st day of January, 1865, payable twelve
months after date in “current funds,” and the proof was, as in the follov.v—
ing statement of the case, the court properly charged the jury to ascertain
“from the evidence, whether ‘the parties intended some paper CUITORD
other than confederate money, and if they did, to render a verdict in favor
of the plaintiff for the value of the same at the maturity of the note.” .

That “current funds” did not mean specie, but the representative of it, admits
of little doubt; and what current funds the parties intended might be es-
tablished by parol evidence.

The terms “bank notes,” * current bank notes,” and *‘current funds,” when
used in notes and obligations, import generally, in their signification, such
as are convertible into gold and silver at par.

The jury having doubtless found that the parties contracted in Texas, on 1lst
January, 1865, for greenbacks, to be paid twelve months after date, (that
being the only paper currency known in Texas when the note matured,) the
court refused to disturb the verdict,

If it be conceded that the hited negroes were legally and constitutionally
emancipated at or after the date of this note, (January 1, 1865,) yet if they,
under the contract made by the parties, went into the employment of the
defendants, and continued in their service under the contract until the end
of the term of hiring, there conld be no pretense of a failure of considera-
tion in whole or in part. The defendants did not contract for the title to the
negroes, but only for their labor for the year 1865, and it devolyed
them to prove, as an indispensable fact, that they had been deprive
labor, in whole or in part, or that they did not realize it under the

in order to support their plea of the failure of consideration.

Where a party moves for a new trial on the ground ly-di

- dence, he must show that he used due dillgen
 (Paschal's Dig,, Art 1470, Note 566,)
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Statement of the case.

in current funds, with eight per cent. interest after matu-

rity, if not punctually paid. P. WiLLiams,
“JANUARY 1, 1865. H. J. Meapow.”
To which defendants, on 26th February, 1866, answered
substantially :

1. To the jurisdiction of the court, that the note showed
on its face that it was for a sum less than $100.

2. That the note was procured by fraud, in this, that the
plaintiff represented, at the time it was given, that she wasg
the owner of said negroes, when in fact they were free.

3. That it was well understood, contracted, and agreed

by the parties, that the note was to be paid in confederate

money, and that the term *current funds” was intended
for this; and that plaintiff received confederate money from

s ;"W&f_‘_parties for other negroes hired to them.

On the 28th February, 1866, defendant, Williams, filed
dment, substantially as follows:
the note was fraudulently procured, in this, that
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to pay off this note, before suit, in specie, at the rate of
twenty for one.

On the 29th March, defendant again amended, substan-
tially, that said note was given for the hire of said negroes
for the whole of the year 1865, and that it was understood g
and agreed that it was to be paid in confederate money,
which at the time was not worth more than from twenty
to forty for one, and at the maturity of the note was worth-
less, and that on the 28th June, 1865, said negroes were

made free and self-controlling, so that there was a failure
of consideration.
On the 19th September, 1866

, plaintiff amended, sub-
stantially: -

1. That by “current funds,” as mentioned in said note,
was intended whatever currency or money was current at -
the maturity of said note on the 1st January, 1866, and
which was alleged to have been gold and silver.

2. That by “ current funds,” as mentioned in said note,
was intended whatever currency or money was current at =
the maturity of said note, on the Ist January, 1866, and
which was alleged to have been United
greenbacks, and which was then
of, to wit, $1 in this for
for this amount.

On the 15th March, 1866, plaintiff excepted g

and specially to the said answer of defend
filed on the 28th February 186 :
the seco 18

States currency or
: of the reasonable value
$1 in specie, and asks ju
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Statement of the case.

eriminis to said fraud, and should not be permitted to avail
himself of the services of said negroes, and then seek to
shield himself under his own wrong and turpitude, and
thus commit a double fraud.”

“4. That it does not appear in and by aud answer that
said negroes were lawfully freed; that the President had
any lawful or constitutional right to issue said proclama-
tion; and that it does not appear that said amendment was
made prior to said hiring.”

“%7. And for the special exception to the plea of tender,
that the same is uncertain, does not show when and where
the same was tendered, to whom tendered, 'mcl the amount
tendered.”

And, on the 15th March, 1866, plaintiff excepted gen-
erally and specially to the answer of both said defendants
filed on the 27th February, 1866.

The following special exceptions were sustained, and
they only are deemed necessary to be considered, as the

. eaao is now presented:

That the plea of jurisdiction is not true in fact, and

rted by the record.
e same special exceptions which were sustained to
nt, Wllha,ms.
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Historically it is judicially known and generally notlcedz
that the proclamation of President Lincoln declared the
slaves in Texas and other rebel States free on the 1st day qf
January, 1863. "They remained in slavery, however, until
after the amnesty proclamation of President J ohnsqn, th*;
proclamation of General Gordon Granger, the qmversg_
amnesty oaths of the people, and the great Pmc“c‘fl i
olution by which slaves all went free in Texas,‘ n f'_he

“summer of 1865. So that the great question of a vis major
was intended to be presented by the pleadings, anq Wl
universally known to the country. So it was historically
true, that on the day of hiring, 1st January, 1865, 1.;her&
existed laws of the confederate congress which pumshed 3
the dealing in United States treasury notes; and no oné =
could have safely bargained for their payment.in futuro: = =
The counsel then intended to present the question, whether
a contract to be discharged in “current funds,” which M
proved to have meant “ confederate treasury notes,” a.ndﬁfﬂf E
over two years preceding the contract, conld have meant
nothing else in Texas, was such an illegal dealing as r
dered the contract null and void ? i

The court, upon the facts proved and judicia
charged the jury as follows: “The note
entitles the plaintiff to recover the
therein agreed to be paid, unless
the parties intended, by the exp

-~ that the same was to be paid
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currency, and if they did, then the plaintiff could recover
the value of the same, at the maturity of the note, accord-
ing to the proof. ¢Current funds,’ as expressed in the
note, does not import in what currency the note is to be
paid, and the intention of the contracting parties at the
time the note was given, as shown from the evidence, 80
find; and, if for the plaintiff, she is entitled to interest,
at the rate of eight per cent., from the maturity of the
note. If the consideration of the note has failed, that is,
if the negroes left the service of the defendants before the
expiration of the hiring, it would be incumbent on the de-
fendants to prove it, and, if it has not been done, the jury
need not consider that part of the defense as set up in the
pleadings. If you find for the plaintiff, state the amount.
If for the defendants, so say by your verdict.”

 As a different view of the law has been taken by the
Supréme Court in subsequent cases, which will appear in
volumes 30 and 81, the Reporter deems it best to give the
statement of facts and the instructions in full.

‘ e j‘-a;.ifﬁ‘a_ plaintiff read the note hereinbefore described. He

_introduced Thomas J. Word, who testified that, at
ity of -the note, January 1, 1866, greenbacks and

were the currency of the country. At the
1865, confederate money was
Witness, in writing a note
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the hire of negroes, belonging to the plaintift, for _18}(1551-‘
It was a general hiring-day of plaintiff’s negroes, by he
agent, a Mr. Harris. - Witness and defel?dant were thfrf:
that day. Witness did not see the note given; ye,had et
the ground before the note was given. Plamt.n_‘f '8 age];l.é
Mr. Harris, told him and others, on the day of hl;-mg, t ]:'
he was taking confederate money, and this.seemed to Ot;
the general understanding. The witness a-aald tha.t one ;
the negroes was hired for $50 in coin. = Witness hired 011(1
of the negroes from plaintiff’s agent the same day, e "3
gave his note payable in current funds. The agent, Harris; S8
said he would take confederate money now. Wltnessl ,g01_i
the money the same day, and paid off his note the same
day, but after it was given in confederate money. Wit
ness claimed that plaintiff should refund to him a part Qf
the hiring paid, as he paid in advance the whole year, aﬂ&
plaiutifi’s agent refunded to witness accordingly, in hiring

notes like the one sued on, at the rate of twenty dollars
for one. -

Cross-examination by plaintiff: Plaintiff’s counsel asked
the witness, Durrett, why it was, if the notes given fﬂl‘ the
hiring of these negroes were to be paid in confedes
money, that the words confederate money we :
the notes in place of current funds.
there was a good deal of grumbli
negroes because the cur;
~ said he was n 't pr
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Argument for the defendants in error.

defendants had the full benefit of it without pleading it, as
will be seen from the statement ot facts.

The second error assigned .is, that ¢the court erred in
the charge to the jury, as follows: ‘But the jury will de-
termine and ascertain from the evidence whether the par-
ties intended some other paper currency, and, if they did,
then the plaintiffs could recover the value of the same, at
the maturity of the note, according to the proof.””

The defense set up was, that by the expression “current
funds,” was intended confederate money, while the plain-
tiff contended that by it was meant gold and silver, or
national currency, or whatever circulated as money at the
maturity of the note, and the court, after charging that if,
from the evidence, they believe that confederate money
was intended, then the plaintiff could recover only the
value of the money at the maturity of the note, and then
proceeded. to give that part of the charge complained of,
and thgg,@glﬁs «Current funds, as expressed in the note,
does not | ",‘whu’s eurrency the note is to be paid,

e the question.”
term confederate money not being mentioned, eo
but the words “fcurrent funds” bemg used mstea.d
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: Opinion of the court.

; here

That the defense should prove that the negroes lef;ctzlf of

can be no question. This was an aﬂirmatwe‘ ma o
defense alleged by them, and, of course, the onus pr

s il-
rested on them to make it available. (McKinney & W
liams v. Bradbury, Dal., 441)

= . CouI‘t
Surri, J.—We see no error in the action of the

nts .
sustaining the exceptions to the answer of the defenda
of which they can complain.

The plaintiff below contends that the note in suit is Pag‘
able in specie, with the alternative given the makers to P _I{
it in “current funds;” and, like an obligation payable ln
specific property, upon default of the maker, became ad
absolute demand for the amount named in the note, an

cannot be satisfied with a less amount in specie. The rule,
that an obligation disc

hargeable in specific property cal}_ﬂ ?t
be paid with less than the amount in specie or its eqmv_ﬂf
lent in property, does not apply to a note made payable e e
“bank notes,” “currency of the country,” or any Othe; 4
paper currency, whether circulating at par or not. Su?c

‘Tunity, as the 2
and, as said by Chief Justice Heuphiry, in the case of
ing v. Nall, (1 Tex,, 248,) ““Such an obligatio
all circumstances, absolute for the
amount of the contract in gpec;
for the payment of the sup

or other evi
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05 money might be current funds when the note matured,
blshel" obtained the confederate money that day, and paid oft' the
y

: note which was due in twelve months; to which question
therﬁ witness answered, that he always paid off his notes when
ad le he had the money; that he did not like for his notes to be

agent, out, and that he got the money on the same day, but after
g, that he gave his note, and paid it off.

to be It is but just to the court to remark, that when the opin-
one of ion in this case was delivered, the country was in a great
d oné state of uncertainty as to what would be finally settled as
}'1 ﬂ:i]: to the great-events of the revolution; hence questions in-
arris,

volving contracts of the kind were not decided, unless the y
55 gob were forced upon the court.

same The affidavits for a new trial have not been given in this
Wit- statement. They only proposed to prove the things already
jart of proved, or else those which were universally, if not judi-
I, aﬂg cially known. -
ollars '

he ’kﬁi?mﬁ:&' in error was furnished to the

wne § Browne, for defendants in error.—The first
lon sustained was the second special exception to
(Williams) an i
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him to escape from the toils which he has studlouslyG%I,‘?B’)'
pared to entangle others,” &e. (2 Story Eq. Jur., § 2

The second exception sustained was the fourth SP‘_*CH
exception to defendant’s (Williams) answer, substatftdlani
that it does not appear in and by said answer.t.hat sall ]-
groes were lawfully freed, that said proc]ama‘?lon was ega ?
or that said amendment was made prior to said hlrmg:.t 3

In support of this exception, it is 1'espectfull_y sgbmlt eh,
that there is nowhere to be found in the Constitution of the
United States, either expressly or by implication, authO'I'lty
for the President to issue this emancipation proclamation, :
~and hence.that the same could have no legal binding foree
and effect. We understand that this was admitted by J Udg?
Duvar himself, in a recent ease at Austin, and that the pr?*
clamation had no legal binding force for any purpose, untlk .
sustained and enforced by the military. This is judwmlljf.
known o the court not to have happened, in this State at
least, until after the surrender, :

The third exception sustained was the special exception
to the plea in regard to the tender, &e. This was held 5
the court to be defective, so far as to require def&ndmtﬁ] : 3
aver when the tender was made, and to whom m 33

The fourth exception sustained was the ‘exceptic
jurisdiction, that the amount sued f
plead in the answer of both defe
not true in fact, and not suppo

. The amount sued for was
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Opinion of the court.

—-
oft there In accordance with the doctrine herc-:unmmu-ud, ﬂ:u
atter of - eourt below was correct in charging the jury to ascertain
?];'nbﬂﬂdi from the evidence whether the parties intended some
- & Wil paper currency other than confederate money, and, if they
did, to render a verdict in favor of the plaintiff for the
value of the same at the maturity of the note.
1e court That “current funds,” in which the note is made pay-
fendants _able, does not mean specie, but the representative of it,
appears te admit of but little doubt; and what species of
¢ is POy “curr.ent_ fu‘nds” it was il.ltended. by the parties it should
s to AT be paid in is left uncertain, and 18 open to explanation by
able i verbal evidence and the determination of the jury. (1
b Tex., 373.)
jﬁ:and - The terms “Bank notes,”'.“current bank notes,” and
eyt ‘“current funda,. WhE}l us.ed_m n?tes and obligations, im-
e pprt"g'.ene_ra;l]y, in 1ihe1r signification, such as are convert-
equith iblﬁ;h to gold and silver at par. (1 Tex., 248; 1 Litt., 335;

J.J. Marsh.,463; 3 Monr., 167.) And such
‘construction, prima facie, of such terms, until
be shown by the party contesting it.
The verdict in this case was for about two-thirds the
m uft_xtlpf the note sued upon. Doubtless the Jjury con-
the note was payable in the United States cur ey,
to be in circulation here at the maturity
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- Opinion of the court,

If it be conceded that the hired negroes were legally g,n‘d
constitutionally emancipated at or after the date of thl:. .
note, (January 1, 1865,) yet if they, under the contrgc '
made by the parties, went into the employment of the e;
fendants, and continued in their service under the contrae
until the end of the term of hiring, there could be no pre-
tense of a failure of consideration in whole or part. The
defendants did not contract for the title to the negroes, but
only for their labor for the year 1865; and it devglved upon
him to prove, as an indispensable fact, that he had. been
deprived of the labor in whole or part, or that he (!ld not
realize it under the contract, in order to support his plea
of the failure of the consideration, (Randen v. Toby, pafle

How., 520,) which he has not done; and we are of opin-

1on that the court correctly charged the jury on this branch
of the case,

We believe the court did no
fendants’

t err in overruling the de-
motion for a new trial. The verdiet of the Jury
was fully sustained by the evidence and the law of the case
The ground that the defendants were surprised at
evidence of their own witness, in his not establi
fact that it was the understanding of the parti
note was payable in cenfedera.te‘-mg,_n__ey isr
should have been more diligent, and 2
before the trial what his eviden
gence in the preparation of a
must be shown
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nary diligence, they could have discovered before the
trial the witness, Crume, or some other person, by whom
that fact could have been proved. The defendant, Wil-
liams, states in his affidavit that he can prove by Crume
that it was the understanding of the parties that the note
was payable in confederate money; that this evidence had
been ecommunicated to him since the trial, and that he had
used “due diligence” to procure it. He appends the affi-
davit of Crume, but does not state what it was that he did
to procure this evidence, or in what the ¢“due diligence”
congisted. This he should have done. (21 Tex.,171.) The
evidence is cumulative at best. (3 Gr. & Wat. on New
Trials, 1046; 3 Tex., 50; 3 Humph., 222.) And he does
not state this is the only witness by whom the fact could
have been proved.

If he lost the labor of the negroes after the middle of
June, 1865 that fact was fully known to him, and was set

trial, nor does he give the names of the witnesses by whom

he expects to make this proof on a new trial, nor does he

~append their affidavits, or offer any excuse for their non-

oduction; this he should have done, as repeatedly decided
8 "lll?t; :



